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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FENWICK
CIVIL ACTION NO. 86-75
FENWICK REPRODUCTIVE HEALTH CARE CENTER, INC.
and MORGAN CARTER, M.D.,
plaintiffs,

v.
R. RHETT HUNTER, ATTORNEY GENERAL
FOR THE COMMONWEALTH OF FENWICK
defendant
OPINION AND ORDER
M. LANEY, District Judge:

STATEMENT OF FACTS
On January 10, 1986, the Legislature of the Commonwealth of
Fenwick, after extensive hearings and investigations, passed two
bills.

The Governor of Fenwick signed these bills into law on

January 15, 1986.

The first statute amended Article II (defi-

nitions) of the Fenwick General Statutes (F.G.S.) by changing the
definition of "person" to include any individual who has attained
fetal viability and by defining "fetal viability."

The second

statute amended Article XL (abortion regulations) (F.G.S.) by
defining "viability" in terms of fetal weight.
became effective on February 15, 1986.

Both statutes

The full text of both

statutes and summaries of the legislative histories are attached
in the appendices.
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Because of the nature of this legislation, the public
reaction was both diverse and emotional.

In particular, the

Fenwick Reproductive Health Center, Inc. (FRHC) filed suit on
February 1, 1986 challenging on federal constitutional grounds,
the statutory provisions relating to 1.) the state-imposed
standard of viability in Art. XL and 2.) the applicability of
Art. II, § 2.49 to the Fenwick murder statute.

FRHC is a health

care facility in Fenwick that performs abortions.

Abortions are

not generally performed at the hospitals in Fenwick.
The staff as FRHC consists of the following individuals:
-Dr. Morgan Carter, a licensed physician
-Blossom Morton, a registered nurse and assistant to Dr.
Carter
-Elsa Anderson, a registered nurse and assistant to Dr.
Carter
-Pearl Nelson, an Administrator
-Hector Campbell, an Administrator
As FRHC's administrators and Dr. Carter had no doubt that the
new legislation would be held invalid and unconstitutional,
business continued as usual at FRHC on and after February 15,
1986.
On February 14, 1986, Nurse Morton checked the medical records
of a Miss Susan Johnson.

Miss Johnson was a twenty-two year old

single woman who was scheduled to have an abortion the following
morning.

Nurse Morton noted that the unborn's approximate ges-
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tational age was 22 weeks.

She then noticed that results of an

ultrasound test performed on Miss Johnson indicated that the
fetus's approximate weight was 605 grams.

Nurse Morton immedi-

ately alerted Dr. Carter to this fact.

Dr. Carter stated that he

was aware of Miss Johnson's situation.

He said that in his best

medical judgment an abortion was both safe and appropriate.

How-

ever, he stated that the abortion · had to be performed immediately.
Any delay would make performing the abortion both unsafe and
unwise.
Nurse Morton telephoned the police early the next morning.
~ She

explained the situation and expressed her concern.

hurried over to FRHC.

The police

However, by the time the police arrived,

the abortion had already been completed.

The police summarily

arrested Dr. Carter, Ms. Nelson, Mr. Campbell and Nurse Anderson.
Because proceedings had commenced in this court on February 5,
1986, when the summons was served on FRHC and Dr. Carter, no state
criminal charges were filed against FRHC and Dr. Carter.

Instead,

the Commonwealth of Fenwick agreed to stay state criminal proceedings pending the outcome of the litigation in the District Court.
As previously mentioned, on February 1, 1986, FRHC and Dr.
Carter filed suit in this forum, challenging the constitutionality
of F.G.S. Art. XL, §§ 40.20 and 40.21, and Art. II, § 2.49 as
applied to the Fenwick murder statute, and requesting declaratory
and injunctive relief.

It is conceded that the plaintiffs have
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standing to bring this suit as the plaintiffs' interests are
directly affected by this legislation.

ARGUMENT
Counsel for FRHC argues that the abortion regulation is unconstitutional in that it violates a woman's "right to privacy" based
upon the Fourteenth Amendment's concept of personal liberty and
restrictions upon state action.
(1973).

Roe v. Wade, 410 U.S. 114, 153

Such a right is broad enough to encompass a woman's

decision whether or not to terminate her pregnancy.

Id.

FRHC

further argues that because abortion is a medical procedute, the
full vindication of the woman's fundamental right necessarily
requires that her physician has "the room he needs to make his
best medical judgment."

Doe v. Bolton, 410 U.S. 179, 192 (1973).

FRHC contends that Art. XL,

§§

40.20 and 40.21 will deny the

doctor the adequate discretion he needs to exercise his medical
judgment and consequently may deny the woman the full scope of
her fundamental right.
FRHC also asserts that the Fenwick murder statute is
inapplicable in this particular context.
despite the wording of F.G.S. Art. II,

§

FRHC alleges that
2.49, which includes

viable fetuses in the class of "persons," the murder statute
refers to the killing of "human beings."
§ 30.03.

F.G.S. Art. XXX,

FRHC contends that one could not be convicted of murder

unless one intentionally and actually causes the death of a "human
being," and that this "human being" requirement can be satisfied
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only by proof that the victim was born alive and had an independent and separate existence from its mother.

FRHC further

argues that if this court holds that the murder statute
encompasses viable fetuses, then the statute is impermissibly
vague and violates the Due Process Clause of the Fourteenth
Amendment.
The Commonwealth of Fenwick argues that it has a compelling
state interest in protecting the lives of viable fetuses.

The

Commonwealth contends that its statute is narrowly tailored to
achieve this interest.

Additionally, the Commomvealth of Fenwick

_ argues that it is evident from the legislative history of F.G.S.
Art. II, § 2.49 that it was the intention of the Legislature that
viable fetuses be included in the class of "human beings."
Appendix 2B.

See

The Commonwealth further argues that absent clear

and definite evidence to the contrary, the term "human being" in
the murder statute should be interpreted in its common usage,
which would include "persons," and therefore viable fetuses as
well.

HOLDING
After careful examination of the abortion regulations and
their legislative history, it is my determination that the
statutes do not amount to a constitutional violation of a woman's
fundamental "right of privacy."

I am persuaded that the Legis-

lature has established a compelling state interest in protecting
the lives of viable fetuses.

I realize that the Legislature's
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definition of viability may contravene, to a certain degree, the
concept that the determination of fetal viability rests upon the
basis of the attending physician's experience and judgment.
However, ostensibly on the basis of the medical evidence, the
Legislature has constructed a justifiable standard for the
determination of the reasonable likelihood of fetal survival.
Furthermore, the physician still must make the fetal weight
determination and the determination of whether a fetus weighing
less than 500 grams is viable.

Additionally, the statute provides

the physician with adequate notice of what constitutes a violation
_ of the regulations.

The woman is still able to exercise her right

to choose whether to terminate her pregnancy.

The regulations

simply prohibit a woman from exercising this right, unless her
life is imperiled, if the fetus has a reasonable likelihood of
survival ex utero, with or without artificial support.

I there-

fore hold that F.G.S. Art. XL, §§ 40.20 and 40.21 are narrowly
tailored to serve a compelling state interest and thus are
constitutional.
Turning now to the application of F.G.S. Art. II, § 2.49 to
the Fenwick murder statute, it appears that the Legislature might
have intended to bring the bodies of tort and criminal law more
closely together, in order to effectuate a more uniform treatment
of neonates by the courts.

See Appendix 2B.

If so, then to

include viable fetuses within the definition of "person," and
therefore of "human being" as well has its rationality.
Summerfield v. Superior Court, Maricopa County, 144 Ariz. 467,
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698 P.2d 712 (1985).

The Fenwick murder statute is not conse-

quent1y so vague as to deny FRHC its right to Due Process under
the Fourteenth Amendment.

Dated:

Cott1eston, Fenwick
March 1, 1986

SO ORDERED:
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APPENDIX lA

Fenwick General Statutes
Article XL
40.20

No physician shall perform or induce an abortion upon a
pregnant woman if the fetus is viable. By "abortion" is
meant that the life of the fetus shall be destroyed in
the woman's womb or that a premature birth thereof be
caused.

40.21

"Viability" is the point in gestation when the fetus has
a reasonable likelihood of survival outside the mother's
womb with or without artificial aid. For the purposes
of this Article a fetus is viable if its fetal weight is
equal to or greater than 500 grams. It shall be for the
treating physician to determine the fetal weight.
Furthermore, if the treating physician determines that a
fetus weighing less than 500 grams has a reasonable likelihood of survival outside of the mother's womb, with or
without artificial aid, such a fetus will also be
considered viable.

40.22

This Article shall not apply if the treating physician
determines that an abortion is necessary for the purpose
of saving the life of the mother.

40.23

Violation of section 40.20 shall constitute a Class D
felony.
(Note--under F.G.S. Art. XXX, § 30-28 the
sentence imposed for a Class D felony shall be for a
term not to exceed five years.)

-8-

APPENDIX lB

Summary of the Legislative History of F.G.S. Art. XL,
§§ 40.20-40.23

Recently the Legislature was presented with certain medical
evidence that forced it to reconsider Fenwick's abortion
r e g u 1 a t ion s .

[ F . G. S . Ar t . XL ]

The Fenwick Life and Health Organization [FLHO], a "pro-life"
group consisting of physicians and citizens, made presentations
from 1983 through 1985 to the Bosley-Mozart Committee.

The

,_ Bosley-Mozart Committee is a legislative investigative committee
that was established to study and propose regulations that relate
to the goals of Fenwick's Health and Human Services Bureau.

FLHO

presented both studies and statistics relating to the survival
rates of premature neonates with small birth weights.

These

presentations were made to encourage the protection of premature
neonates and to insure that such neonates received aggressive
support (i.e., that such infants were intubated and mechanically
ventilated).

During the course of the Bosley-Mozart Committee's

investigation, the committee members realized that some of the
issues relevant to the question of premature neonatal support
were also relevant to the State's abortion regulations.

In

particular the committee more closely examined the issue of fetal
viability.
The Supreme Court held in Roe v. Wade, 410 U.S. 113, that "the
factor of gestational age is of overriding importance."
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Id. at

145.

On the basis of this notion the Court fashioned its

trimester scheme.

However, evidence was offered that gestational

age--"the bane of most obstetricians' existence"--is often
uncertain due to the uncertainties of last menstruation period
and unknown ovulation time. 1 It is for these reasons that the
medical studies tend to focus on the weight of the neonate.
Members of the Bosley-Mozart Committee recognized that fetal
weight could be determined in live-born premature infants.

One

committee member asked whether fetal weight could be determined
in utero.

Several of the physicians making the report for FLHO

indicated that through the use of ultrasound measurements and
techniques, fetal weight could, with a certain amount of precision, be determined.
The Committee's inquiry then focused on the survival rates of
extremely small premature infants.

In 1976, the World Health

Organization defined fetuses weighing less than 500 grams as
nonviable. 2 However evidence was offered that showed that
neonates weighing 500 grams or less may survive in the 1980s.
This inquiry focused on a wealth of information; however, two
studies were of particular significance.
The first of these was a study performed between June 1, 1982
and June 30, 1985, at the MacDonald Hospital for Women at University Hospitals in Cleveland, a major perinatal referral
center. 3 During the first year of the study only infants who
weighed more than 700 grams were intubated and mechanically
ventilated.

During the second year five infants with birth
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weights less than 700 grams were intubated, but none survived.
During the third year, 17 infants weighing less than 700 grams
were intubated and resuscitated and seven infants survived (weight
range 550-690 grams).

The survival rate of infants weighing 500-

700 grams was 25% (9 out of 36) in the third year.

However, seven

of the nine survivors during the third year were born between
January and June of 1985.

The survival rate of the neonates born

weighing 500-749 grams between June and December of 1985 was 44%
(7 out of 16).

This study indicated that, due to advancements in

medical technology, progressively smaller infants can be con,_sidered viable.
The second study was a case study of a premature neonate that
weighed only 440 grams. 4 The infant was cared for in an intensive
J.

care nursery.

In 1984, when the study was published, the outcome

of the infant's growth and development at 2 years was excellent.
The Fenwick Medical Association [FMA] argued that the
mortality and morbidity rates in extremely small premature infants
was quite high.

Furthermore, the FMA stated that standards relat-

ing to the treatment of premature neonates were for the FMA and
the appropriate management departments at Fenwick General Hospital
to establish.
The Committee, however, determined that the State had an
interest in protecting these potentially viable neonates.
Furthermore, the Committee realized that to afford certain protection to live-born viable neonates and deny the same protection

-11-

to viable fetuses in utero would be inconsistent.

In this regard

one committee member made the following statement:
Imagine two women. One woman goes into premature labor and delivers an infant with a
gestational age of 22 weeks and a birth weight
of 500 grams. We believe that the State has
an interest in protecting the potential life
of this infant. Due to the advancement of
medical techniques and technology, we are
convinced that such an infant does have the
potential for survival ex · utero. The second
woman decides to have an abortion. The fetus
in utero has the same gestational age and
weight as the aforementioned neonate.
Shouldn't this "potential life" be afforded
the same protection as the former?
After much heated debate, the Committee submitted a report of
its findings to the Legislature.
two proposed bills.

Attached to this report were

The first bill concerned regulations relating

to t~e support and treatment of very small premature neonates.
The second bill proposed amendments to F.G.S. Art. XL, the State's
abortion regulations.
The Legislature realized that the focal point of these matters
was the issue of viability.

Clearly what constituted "viability"

in the 1970s no longer holds true for the 1980s.

Medical advance-

ments have increased the reasonable likelihood cf even a small
fetus's survival outside the womb., albeit with the aid of artifi c·ial supper t.
The Legislature discussed the possibility of defining
viability.

The Legislature noted in the Committee's report that

the FMA was both alarmed and outraged when such an idea was discussed during the Committee's investigation.
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Based on medical

opinions and Supreme Court holdings, the FMA made the following
arguments:
1.

the determination of viability is a matter for
medical judgment;

2.

the point of viability varies with each
pregnancy, and several factors must be
considered in determining the point of
viability;

3.

these factors could only be evaluated by the
treating physician and it was for this
physician to determine the point of viability.

The Legislature acknowledged the arguments made by the FMA.
However, there was much concern in the Legislature regarding the
_ problem of inconsistent medical judgments arising from different
standards used to determine viability.

On the basis of the

medical statistics and studies, the Legislature arrived at its
decision that a viable fetus would be a fetus weighing at least
500 grams.
The Legislature noted that the Bosley-Mozart Committee Report
stated that, for the benefit of all concerned, a definite standard
of viability needed to be established.

On the basis of the

medical studies, the Report stated that the Commonwealth would be
justified in protecting all fetuses weighing 500 grams or more.
-

By doing this, the Commonwealth could be assured that it would
protect substantially all viable fetuses which have the potential
for survival ex utero.

The State has a compelling interest in

protecting such potential life.

The Report further stated that a

standard of viability was both reasonable and justifiable based
on the medical evidence before it.
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While arguments were made that

certain fetuses weighing 500 grams or more would not be viable,
the Report stated that studies showed that many such fetuses were
viable, and the trend showed that more such fetuses would be
viable in the near future.
Furthermore, the Bosley-Mozart Committee Report stated that
such legislation would provide physicians with adequate notice of
what constituted viability.

Since · violations of this statute

would carry stiff penalties, the State felt that it was necessary
to construct a statute that was neither vague nor ambiguous.

A

specific standard of viability would insure that no doctor could
be sanctioned for an erroneous determination of viability.
In conclusion, the Legislature determined that it had a
compelling interest in protecting and preserving potential life.
The potentiality for survival ex utero occurs when a fetus reaches
viability.

The new abortion regulations, based on current medical

information, are narrowly drawn to serve the aforementioned
compelling state interest.

Endnotes to Legislative History Summary:
1.

Milligan, J.E.; Shennan, A.T.; Hoskins, E.M.: Perinatal
Intensive Care: Where and How to Draw the Line, Am. J.
Obstet. Gynecol. 1984 148:499-503.

2.

WHO. Recommended definitions, terminology and format for
statistical tables related to the perinatal period and use of
a new artificate for a cause of perinatal deaths. ACTA
Obstet. Gynecol. Scand. 1977 56:274-43.

3.

Hack, M.; Fanavolt, A.A., Changes in the delivery room care
of the extremely small infant (less than 750 grams) N. Engl.
J. Med. 1986 314:668-664.
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4.

Pleasure, J.R.; Dhand, M.; Kaur, M.; What is the Lower Limit
of Viability? Intact survival of a 440 gram infant. 1984
Am. J. Dis. Child 1984; 138:783-785.

.

J
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APPENDIX 2A

Fenwick General Statutes
Article II

2.49

The term "person" includes all individuals who have
attained fetal viability or any other more mature level
of development. "Fetal viability" means that the fetus
has a reasonable likelihood of sustained survival outside
the mother's womb, with or without artificial aid.

Article XXX
Murder is the actual and intentional killing of a human
being.

30.03

.

,i
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APPENDIX 2B

Summary of the Legislative History of F.G.S. Art. II, § 2.49
On January 15, 1986, the Legislature of the Commonwealth of
Fenwick amended Article II, § 2.49 of the Code of Fenwick, which
is a definitional section in the Fenwick Code.

This section of

the Code now reads as follows:
2.49 The term "person" includes all individuals who
have attained fetal viability or any other
more mature level of development. "Fetal
viability" means that a fetus has a reasonable
likelihood of sustained survival outside the
mother's womb, either with or without artificial aid.
It was the intention of the Fenwick legislature to lessen the
disparity between tort and criminal law, so far as the status of
-:
neonates is concerned. During the heated debate which preceded
the passage of this amendment, it was determined that a child who
suffers tortious prenatal injuries may recover for them in tort
in all jurisdictions.

However, in jurisdictions which adhere to

the "born alive" rule, a viable fetus is not: protected by the
jurisdiction's criminal laws, for it has not yet achieved the
status of a "per son."
It was the opinion of the Feri~ick legislature that the
continued application of the "born alive" rule renders criminal
law inconsistent with property and tort law.

It deprives the

viable fetus of treatment as a person and denies the full pro-
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tection accorded in the United States Supreme Court case of Roe
v. Wade, 410 U.S. 113 (1973).
For these reasons, the Fenwick legislature broadened its
classification of "person" specifically to include viable fetuses.
This will insure that such "persons" are afforded protection under
Fenwick's general statutes.
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FENWICK REPRODUCTIVE HEALTH CENTER, INC. AND MORGAN CARTER, M.D.,
Plaintiff-Appellant

v.
R. RHETT HUNTER, ATTORNEY GENERAL. FOR THE COMMONWEALTH OF FENWICK,
Defendant-Appellee
No. 86-110
United States Court of Appeals for the Thirteenth Circuit
April 12, 1986
KIRA, Justice.

The District Court for the Southern District of Fenwick held
that F.G.S. Art. XL, §§ 40.20 and 40.21 are narrowly tailored to
serve a compelling state interest, and thus are constitutional.
It further ruled that the application of F.G.S. Art. II, § 2.49
to the Fenwick murder statute did not deny FRHC its right to Due
Process under the Fourteenth Amendment.

For the reasons stated

below, we reverse.
F.G.S. Art. XL, §§ 40.20 and 40.21 are unconstitutional
because they impermissibly infringe on a woman's right to decide
whether to terminate her pregnancy.
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Such regulations could

prohibit a woman who was only four-and-one-half or five months
pregnant from obtaining an abortion.

Furthermore,

... neither the legislature nor the courts may
proclaim one of the elements entering into the
ascertainment of viability--be it weeks of
gestation or fetal weight or any other single
factor--as the determinant of when the State
has a Compelling interest in the life or health
of the fetus.
Colautti v. Franklin, 439 U.S.

379~

388-389 (1978).

To hold such legislation constitutional would directly
contradict the doctrine established in Roe v. Wade and the cases
which followed it.

For these reasons, F.G.S. Art. XL,

§§

40.20

__ and 40.21 are unconstitutional.
We reverse the District Court's ruling that the interpretation of the Fenwick murder statute to include viable fetuses was
not so vague as to violate FRHC's right to Fourteenth Amendment
Due Process.

We cite with approval State v. Soto, 378 N.W.2d 625

(Minn. 1985):
•.. [T]he state is, in reality, urging us to
declare by judicial fiat that the time has now
come to prosecute under homicide statutes one
who kills an unborn but viable fetus. Were we
to do so, we would be drastically rewriting
the homicide statutes under the guise of
'construing' them.
Id. at 630.
In short, the Fenwick murder statute should not be changed
implicitly by an amendment to F.G.S. Art. II,

§

2.49.

To

effectuate such a change, it would be necessary for the Fenwick
Legislature expressly to amend the murder statue.
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Therefore,

interpreting the term "human being" in the Fenwick murder statue
to include viable fetuses is impermissibly vague and violates
FRHC's and Dr. Carter's rights to Due Process under the
Fourteenth Amendment.
Reversed.
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IN THE SUPREME COURT OF THE UNITED STATES
86-969

R. Rhett Hunter, Attorney General for the Commonwealth of Fenwick,
Petitioner,
--against-Fenwick Reproductive Health Center, Inc. and Morgan Carter, M.D.,
Respondents

ORDER GRANTING CERTIORARI
The petition herein for a writ of certiorari to the United
States Court of Appeals for the Thirteenth Circuit is granted, in
order that this Court may consider the following questions raised
by the record:

1.

Are F.G.S Art. XL, §§ 40.20, 40.22 constitutional in light of Roe v. Wade and the cases
which foll'J~i' it?

2.

Does th~ interpretation of F.G.S. Art. XXX,
§ 30.03 so as to characterize viable fetuses
as "human beings," in light of the Amendment
to F.G.S. Art. II, § 2.49, violate the Due
Process Clause of the Fourteenth Amendment?

Dated:

September 10, 1986
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