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JOHN T. GRIFFIN TRUCK CORPORATION, Plaintiff in Error,
v.

WESLEY M. SMITH,
Defendant in Error.
Record 388

FROM THE CIRCUIT COURT OF NANSEMOND COUNTY, VIRGINIA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
I'"'quirements."
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RlCHMOND.

JOHN T. GRIFFIN TRUCK CORPORATION, Plaintiff in
Error,
vs.
WESLEY M. SMITH, Defendant in Error.

;ro the Honorable Judges of the Supre1ne Court of Appeal.s
of Virginia:
Your petitioner, John T. Griffin Truck Corporation, respectfully represen'ts that it is aggrieved by a final judgmententered against it by the Circuit Court of N ansemond County
on the 15th day of October, 1926, in the above entitled cause
upon a verdict requiring it to pay unto the said Wesley M.
.Smith the sum of $5,000.00 and costs.
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A transcript of the record accompanies this petition. A
single point is presented for the decision of this Court,
namely: That the verdict of the jury was contrary to the
law and the evidence.

THE FACTS.
This case arose out of an accident which occurred on a public
highway known as the Western Branch Road, in the Village
of Churchland in Norfolk County. Smith, a bricklayer, plaintiff below and hereinafter called the plaintiff, was, in the
middle of the afternoon of January 27th, 1926, driving an
automobile weshvardly on said road; and a mule hitched to a
farm cart and driven by George Hinton, a colored man, was
proceeding eastwardly thereon. The mule and cart were
owned, and Hinton was employed, by the John T. Griffi11
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Truck Corporation; defendant below, and hereinafter called
· the defendant.
As the plaintiff's car and the defendant's mule and cart
approached each other, and just as they were about to pass,
the mule suddenly lunged toward the left, into the automobile, and a shaft of the cart entered the car and struck the
plaintiff, inflicting damage to his car and injuries to his person which are the basis of this action.
The jury rendered a verdict for the plaintiff for $5,000.00;
motion was made by the defendant to set aside the verdict
and enter judgment for the defendant; but the trial court.
overruled the motion and entered judgment on the verdict.
The contention of plaintiff, here made and earnestly insisted upon, is· that the verdict. was rendered upon evidence
palpably untrue and inherently impossible. This will be developed in the court ~f the argument belo·w.

ASSIGNMENT OF ERRO·R.
The Court erred in overruling the motion of the defendant to set aside the verdict, and in entering judgment on the
verdict. ·
ARGUMENT.
We repeat, and desire to emphasize that the only evidence
upon which the verdict cwn be supported is palpably untrue
and inherently impossible.
A brief review of the testimony will put the Court in possession of the salient facts.

J. F. Benson, a civil engineer, made a survey and plat of
the physical conditions at the place of the accident, which
plat was introduced in evidence during th~ course of his testimony. (MS. Rec., p. 39, and plat attached to record). It
is necessary to refer to this plat to bring out clearly the facts
supporting oU:r contention.
Only two witnesses testified for the plaintiff about the circumstances of the accident-plaintiff himself and one C. E.
Winbrough, his tbusiness partner, \vho was riding in plaintiff's automobile, on the right-hand side of the front seat,
as a passenger. Plaintiff himself identifies with precision
exactly where it occurred (M.S. Rec., p. 78) as abreast of
the elm tree shown on the plat.
The mule had passed the schoolhouse shown on the plat
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and turned the curve in the road, headed toward Portsmouth.
Plaintiff testified that it was just as the mule turned this
curve that he first saw it. (MS. Rec., p .. 32.) The bend would
have hidden the mule from plaintiff's sight until it had so
turned the curve, and he noticed it as soon as it came in
sight.
,
Plaintiff further testified that at that time, when the mufe ·
was just turning the curve, he, approaching in his automobile, had .reached the fork in the road where there is a gas
station and store-also shown on the plat (MS. Rec., p. 32).
Therefore, on plaintiff's own testimony, we have the mule
and the automobile, each approaching the other, at precisely
ascertained points. These points, by the measurements set
out on the plat, and by scaling, are found to be 581 feet apart.
This mathematically correct distance very closely approximates the plaintiff's estimate of "around. 600 feet", made
without reference to the plat. (:T\1:S. Rec., p. 35.)
Plaintiff stated .positively and repeatedly that the mule
was 'U!alking (MS. R.ec., pp. 32, 33, 35), and continued to walk
all the while it a:nd the automobile approached each other
(p. 36). Winbrough also testified that the mule was walking
(MS. Rec., p. 9); walking "as gently as a mule could walk
along" (MS. Rec., p. 14), and up to the time it and the car
met it continued "walking along unconcerned" (MS'. Rec.,
p. 17), and all the while \Vas ''walking along very quietly".
( :T\1:.S. Rec., p. 15.)
While the mule approaching the automobile was, according
to plaintiff and his witness Winbrough, so proceeding at a
quiet, gentle walk, the automobile, approaching the mule,
was going, according to the same witness, at a speed not in
excess of ten miles per hour (Winbrough, MS. Rec., p. 16}
being slowed do\vn after the mule was sighted. (Smith, MS.
Rec., p. 33.)
Therefore, we have both the distance behveen two moving
objects, approaching each other in· a straight line, and the
respective speed of tho~e objects. A walking mule moves at
approximately the same speed as a walking man, three miles
per hour. We assume that the Court will take judicial notice
of this as a matter of universal human lo1owledge. So, according to plaintiff and his witness, the mule and the automobile were 581 feet apart, approaching each other, the mule
moving at the rate of thr~e miles per hour, the car at the
rate of ten miles per hour. Given these facts, the point of
meeting is determinable mathematically.
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But the plaintiff himself admits that the accident occurred
opposite the elm tree. It follows that, if his testimony be
true, the mule, walking at the speed of three miles per hour,
traveled 318 feet 'vhile the automobile, going at the rate of
ten miles per hour, travelled only 263 feet-a manifest impossibility.
There must, of course, have been a reason for testimony
which leads to such a palpably absurd conclusion, and that
reason is not far to seek. It is woven in the very 'varp and
woof of the plaintiff's version of the case.
Plaintiff and his partner-witness, Winbrough, both testi-.
tied that the accident happened as follows: That as they
were proceeding cautiously and slowly in their automobile,
on the extreme right of the road, they observed that the mule,
walking gently, "ras driven by a man standing in the cart
who, instead of holding the reins, had them lying loosely
over the front board of the cart, while he, the driver, was
looking to the rear; that as the mule and the automobile
approached nearly abreast of each other the driver suddenly
turned and grabbed up the reins; and that thereupon the mule
lunged to its left, into the automobile. ·
To bear out this story it was necessary to have the mule
walking; for no jury would be credulous enough to believe
that the driver of a mule would abandon his reins and keep
his gaze directed backward on a much travelled highway unless his animal 'vas proceeding at the slowest of gaits. In
the light of other evidence in the case the story, besides being
impossible, is humanly incredible.
CERTAIN PERTINENT EVIDENCE OF DEFEN.DANT.
This Court can, of course, consider the evidence of the
defendant, so far as the same is uncontradicted. There is
uncontradicted evidence of the defendant here which is highly
pertinent and significant..
In the first place, it is established and uncontradicted that
the accident happened in the afternoon at the time the children were leaving the Church land school ( Geo. Hinton, J\IIS.
Rec., p. 55; H. L. Trotman, MS. Rec., p. 45; Jane Trotman,
p. 61 ; Claiborne Burton, p. 67 ; Preston Stayton, 6. 75).
This is admitted in plaintiff's evidence. Winbrough says
the time was between 2 and 4 in the afternoon. (MS'. Rec., p.
11.)

Secondly, it is established and uncontradicted that just be-

.

I

J. T. Griffin Truck Corp. v. vVesley M. Smith.

5

fore the mule turned the bend in the road and was seen by
plaintiff it had been sno,v-balled by a crowd of school children who were "lined up" with snowballs beside the road in
front of the schoolhouse (If. L. Trotman, MS. Rec., p. 45;
Geo. Hinton, p. 55; Preston .Stayton, p. 75) ; which excited
the mule so it started to run and jump, and co~tinued to do
so until it disappeared around the bend in the road. The
snowballing occurred at a point only 100 feet from the bend
in the road where the mule came within the plaintiff's line
of vision and was seen by him and Winbrough-according
to them-'' walking along as gently as a mule could walk
along''.
Thirdly, it is established and uncontradicted that three
hig4 school students, a boy and two girls, were running from
the school toward the postoffice-the same direction the mule
was going-and were overtaken by the mu.le and thereafter
ran along be·hind the cart until the accident occurred. ( Claiborne Burton, MS. Rec., p. 69.) In large measure this fact
is corroborated by plaintiff and Winbrough, both of whom
testified that they observed children behind the cart. (MS.
Rec., p. 14, p. 33.)
Fourth, it is established and uncontradicted that another
crowd of school children ran out of the postoffice and down
the road behind the plaintiff's automobile, toward the mule
(H. L. Trotman, J\{S. Rec., p. 48; George Hinton, p. 55) and
their appearance in front of the mule scared it and caused it
to lunge (p. 55). It is true that Smith and Winbrough testify
that they did not see this cro·wd of children, which is perfectly natural, since the children ran out and down the road
behind the automobile, whereas both Smith and Winbrough
'vere giving their whole attention to the mule and the other
children in front of their machine.
THE DEFENDANT'S' THEORY OF THE CASE.
The facts established by the defendant's evidence are as
follows: That the mule was snowballed by a crowd of school
children just as it passed the school house, became frightened
and excited, and started to run. The driver did his best to
control it as it ran and swerved, and as it approached the
automobile had succeeded in getting it measurably under
control. But just then another crowd of school children ran
out from around the post office toward the animal, scaring

.....
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it anew, and in spite of all the driver could do it lunged across
the road, away from the children and into the automobile.
This theory of the case is supported not only by the testimony of the driver, George Hinton, who might, perhaps, be
considered an interested witness, but by a large number of
other highly respectable and totally disinterested 'vitnesses.
H. L. Trotman. a prominent resident of Norfolk County,
Miss Jane Trotman, a high school student, Claiborne Burton,
another high school student, and Leslie Chines and Preston
Stayton, two respectable colored men, all give testimony in
support of it.
The snowballing is, as pointed out above, uncontradicted.
It is testified to by Mr. Trotman, the driver Hinton and· Preston Stayton, and must be take1i as a proved fact. It is so
universally known as almost, if not quite, a matter of which
judicial notice should be taken that a mule if pelted with
snowballs will become excited and unmanageable. It is proved
and uncontradicted that this mule behaved after the manner
of all mules and did become excited and unmanageable, and
lunged and ran at least until the time it turned the bend in
the road. This is testified to by Hinton and by Stayton, and
.must also be taken as a proved fact.
At this point a ·contradiction appears. The plaintiff and
his partner, Winbrough, state that this rearing, plunging,
excited mule, the instant it turned the bend in the road, became a docile, gentle, tractable beast ''walking along as
gently as a mule could walk "-but, nevertheless, this gentle
walk, they say, took it ov·er the ground at about fifteen miles
per hour! On tlte other hand, Hinton, ~Iiss Trotman, young
Burton, Stayton and Chines all say that the mule acted as a
frightened and excited mule might reasonably be expected to
act-it jumped, ran, and tried to get away. Also, plaintiff
and Winbrough say that the driver of this mul~, which, as a
proved and uncontradicted fact, had but an instant before
been a plunging, excited and uncontrollable animal, turned the
reins loose and calmly turned around in the cart, looking
back,vard, while this remarkable mule was plodding along at
the rate of fifteen miles per hour. For defendant Hinton,
Miss Trotman, Burton and Chines all say that the driver
was holding the reins and doing his best to get the animal under control.
Plaintiff's story is both incredible and impossible: Incredible that a frightened, excited mule, running and plunging after being pelted with sno,vballs, should be meta-
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morphosed in the twinkling of an eye into a demure and
gentle animal~ walking quietly and steadily along; incredible
that the driver, immediately after such a snowballing, with
the roadside swarming with children, should drop his reins
and look back instead of forward; impossible-mathematically impossible-that the m1,1le was walking when it is
a concessum that the accident occurred beside the elm tree.
· The story of defendant's witnesses is reasonable, natural,
and consonant with ordinary experience.
It· is not
only possible but highly probable and plausible. It is supported by disinterested and respectable witnesses.
Now, when the mule and automobile hav.e almost met, a
new factor enters the situation-the crowd of children who
rushed out of the post office, behind the car and toward the
mule. That these children did so appear is another proved
and uncontradicted fact. The natural result of such an appearance would be to frighten the mule. anew, and exactly
that result followed. Hinton, the driver, testified that the
mule (which had gone some 421 feet since being snowballed)
had been somewhat quieted when ''the children came out and
it rushed over in the road'' (MS. Rec., p. 56}. Mis~ Trotman
saye just before the car was struck he ''kept .going to the
left". (MS. Rec., p. 63.) Young Burton says the driver had
succeeded in slowing up the mule and ""rhen he (Smith) got
almost to him the mule started to go on the right hand side
where the man was''. ( 1\f.S. Rec., p. 70.)
The fact that the mule was frightened anew just before it
lunged into the car is proved by other highly significant testimony. E. T. Johnson, a witness for defendant, testified that
he talked to plaintiff in the hospifal, and plaintiff asked him
"What did the mule get afraid of?" (MS'. Rec., p. 52.) Although this is totally irreconcilable with the plaintiff's statement on the stand that the mule was not excited at all (MS.
Rec., p. 35), Smith has never denied the truth of Mr. Johnson's statement, notwithstanding the fact that he testified in
rebuttal on other points.

THE LAW OF THE CASE.
It appears from what has been stated above that the plaintiff has elected to sta.nd or fall upon the theory that the mule
was not excited by any extraneous cause, but was walking
quietly along from the curve to the point of collision; and
that the accident was caused solely and entirely by the
.driver's negligence in dropping his reins, looking backward
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and then suddenly turning, grabbing the reins and thereby
causing the mule to swerve into the automobile. It has been
mathematically demonstrated that in one vital aspect plaintiff's testimony is impossible. It has been further .demonstrated that in equally important aspects it is contrary to
human experience and utterly incredible. It has been further
showp.- that in every essential detail it is contradicted by
respectable and disinterested witnesses.
Upon such a record as is here presented the law applicable
ba·s many times been plainly and unmistakably stated by this
Court:
N. & JV. R. R. Co. v. Str,ickler, 118 Va. 153,

1~5:

''This Court has repeatedly declared that courts ·are not
required to believe that which is. contrary to human experience and the Ia ws of nature, or \vhich they judicially know to
be incredib1c. Though the case ·be heard as upon a demurrer
to the evidence the court ·will not stultify itself by allowing
the verdict to stand, although there may be evidence tending
to support it, when the physical facts demonstrate such evidence to be untrue and the verdict to be unjust and unsupported in law and in fact.''
Citing:

G. & 0. Ry. Co. v . .Anderson, 93 Va. 650.
Hat·vey's Case, 103 Va ..850.
Clopton's 'Case, 109 Va. 813.
N. & W. Ry. Co. v. Grow's .A.dm,r., 110 Va. 798.
Sou. Ry. Co. v. Wiley, 112 Va. 183.
Mitchell v. Sottthern Ry., 118 Va. 642-647.·
In the Wiley case, above mentioned, Judge J{eith cites with
approval Moore on Facts, wherein it is said:
"Courts are not so deaf to the voice of nature, or so blind
to the laws of physics that every utterance of a witness in
derogation of these laws will be treated as testimony of probative valtie because of its utterance. A court will treat that
as unsaid by a witness which, in the very nature of things,
could not be said.''
As an illustration of the application of this rule against
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the acceptance of incredible testimony, we quote from C. &
0. Ry. Con~pany v. Anderson, 93 Va., at page 665:
"The plaintiff's own testimony placed the man who he
alleged kicked him off, on top of the car, right over his head,
while he (the plaintiff) was standing between two box cars
on the little platform that comes out from the end of the
bottom of the car, near where the drawheads come together,
and shows that upon seeing the man, he (plaintiff) turned his
back to him to -get off, and instantly received the kick that
caused him to fall upon the track, beneath the wheels. He
further says that the man had nothing in his hands: 'It felt
like a kick, I guess it was a kick.' It is shown by uncontradicted testimony in the record that from the top of the car
where the man stood to the plaintiff's shoulder, where he·
snys he was kicked, it is three feet three inches, and that j t
is impossible for a man to stand on top of a car and kick
down three feet three inches. It is further shown that a kick,
such as the plaintiff. says he received, would have cast him
clear off the cars, and not down on ·the track. The act attributed to brakeman Callaghan is shown by the evidence to
be a physical impossibility even were the train at rest, and
the difficulty and danger attending any effort to accomplish
such a feat are yet more obvious when the fact is recalled that
the train was in motion at the time.
''It was pressed upon us with great earnestness that the
case is, under the law, to be considered as upon a demurrer
to evidence; but that rule·, while it may and often does require us to accept as true that which is capable of proof,
though the preponderance of evidence be ever so great against
it, cannot compel us to accept as true what in the nature of
things could not have occurred in the manner and under the
circumstances narrated, and may be said, therefore, to be
incapable of proof.''
See also Va. Ry. & Power Co. v. Bailey, 123 Va. 250, at
p. 258, where it is said:
"It is well established that the statutory rule (Section
3484, Code of Virginia), under which we must consider the
evidence in the case before us, 'cannot compel us to accept
as true what in the nature of things could not have occurred
in the manner and under the circumstances narrated'. N. &
W. Ry. Co. v. Strickler, 118 Va. 153, 155; 86 S. E. 824, and
Virginian Ry. Co. v. Bell, 113 Va. 492, 495, 87 S. E. 570, and
authorities cited in these cases.

,-
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"We are of opinion, therefore, that tl1ere is no evidence
- of probative value in the instant case that the plaintiff was
thrown, a:s alleged, by the starting of the car while she was
alighting therefrom; that the verdict of the jury is without
evidence of sufficient probative value to support it on the
pivotal question of fact aforesaid and, hence, it must be set
aside.''
·
And for a very recent pronouncement by this Court see
Vandenburgh v. Buckingham~ .Apa·rtn~ent Corporation, 142
Va. 397, at page 411, where Judge Burks says:
"Perhaps on a demurrer to the evidence by the defendant,
we might be compelled to accept Vandenbergh's statement
of the waiver. by Johnson, but not so under our present statute
(Code Sections 6251; 6363), when to do so would strain the
credulity of the Court to the breaking point, and require the
entry of a judgment contradicted by every other fact and
circumstance of the case, in conflict with the testimony of
numerous witnesses of high character, and manifestly against
right and justice. It is extreme cases of this sort that the
statute was enacted to meet.''
Even since the trial of the case at bar this Court has again
reaffirmed the settled doctrine that it will not consider as
competent evidence testimony which the uncontradicted
physical facts sho'v to be untrue-this in a collision caseBrooks v. Con'l/monwealth, 35 Va. App. 680; decided on September 23, 1926.

I
("

Brooks was convicted of involuntary manslaughter ~om
mitted by the alleged reckless arid negligent operation of an
automobile. The verdict was based entirely upon the testimony of two occupants of the other automobile-exactly as
in this case-who testified that defendant's car was being
driven down the center of the road. The uncontradicted
physical facts showed that at the moment of impact the defendant's car was so far to the right that his right front hubcap came in contact with the bank on the right-hand side of
the road. The whole question a.t issue was this : Was Brooks
driving along the middle of the road or was he driving along
the right-hand side of the road?
The jury, exactly as the jury did in the instant case, .saw
fit to ignore the uncontradicted pl1ysical facts and to accept
as true the statements of witnesses totally in conflict ~herel

I
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with. Brooks appealed his conviction on the ground that the
verdict was contrary to the law·and the evidence, and obtained
a reversal. The opinion of Judge ·Chichester contains the following:
·
"The indictment charges that defendant drove his car at
a speed in excess of that allowed by law and operated it
on the public road in a grossly careless, reckless and negligent way in so driving and operating it at the excessive rate
of speed and feloniously did strike and kill Albert Smith,
etc. Under the circumstances disclosed by the record, it is
apparent that there is no evidence which we are required to
believe upon a demurrer to the evidence to support these
charges.
In the face of the uncontradicted physical facts we are
not bound to accept as true the statements of Hagy and his
contention that the defendant was driving in the middle of the
road when he collided with the Hagy car. If he was not doing
this he was not driving carelessly or negligently.''
Citing:

N. & W. Ry. Co. v. Strickler, 118 Va. 153.
C. & 0. Ry. Co. v. Anderson, 93 Va. 665.
Ha1·vey's Case, 103 Va. 850.
N. & W. Ry. Co. v. Crowe, 110 Va. 798.
Va. Ry. & Power Co. v. Bailey, 123 Va. 250.
It will be remembered that tl1e instant action is based on
the alleged negligence of the defendant, and in order to meet
the burden of proving by a preponderance of the evidence
that the defendant was guilty of the acts of negligence alleged
in the notice of motion, the plaintiff, Smith, and the witness,
vVinbrough, who was accompanying .Smith at the time of the
accident; testified that the mule was walking along gently and
quietly at all times after· it came in sight of the occupants
of the automobile, and that the driver of the mule was standing in the cart, with his back to the mule, the reins all the
while lying on the front-board of the cart; that as the mule
and the automobile 'vere approaching each other from opposite directions, and when the two were approximately ten
feet apart,. the driver suddenly grasped the reins and the
mule's head was drawn hard to its· left, and the body of the
mule thrown upon and into the plaintiff's automobile, causing
the injury complained of. The testimony in the ease shows
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conclusively that this version of the happening of the accident cannot be maintained as a fact.
In view of the foregoing, it is respectfu~ly urged that in
this case the verdict of the jury is based upon evidence of
no probative value, that to sustain it would be to ''accept
as true what in the nature of things could not have occurred
in the manner and under the circumstances narrated''; to
'~believe that which is contrary to human experience and the
laws of nature"; and to ''strain the credulity of the court to
the breaking point and require the entry of a judgment contradicted by every other fact and circumstance of the case,
in conflict with the testimony of numerous witnesses of high
character, and manifestly against right O/Jul j-ustice". It follows that the verdict of the jury should be set aside and final
. judgment herein entered for" the defendant; and that the court
below erred in refusing so to do.
For the foregoing error of the Circuit Court of Nansemond County and others appearing on the face of the proceedings, your petitioner prays that a writ of error and
s~tpersedeas may be awarded to the judgment aforesaid, and
that the same may by this Court be reviewed and reversed..
And your petitioner will ever pray, etc.

\

JOHN T. GRIFFIN TRUCIC CORPORATION..

By A. B. CARNEY,
\V}L G. MAUPIN,
Its Attorneys.
We, Robert W. Tomlin and James E. Heath, attorneys of
the Supreme Court of Appeals of ·virginia, do certify that
in our opinion it is proper that the judgment complained of
in the foregoing petition should be reviewed by this Court..
Given under our hands this 20th day .of December, 1926..
ROBERT W. TO~fLIN,
JAMES E. HEATH.
;

Writ of error allowed and supersedeas awarded. Bond
$7,000.00.
JESSE F .. WEST.
Dec. 21, 1926.
Received Dec. 27, 1926.
H. S. J.
''
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·Wesley M. .Smith

v.

John T. Griffin

Tru~k

Corporation.

VIRGINIA:
In the Clerk's Office of the Circuit Court of · Norfolk
County, on Monday, the 24th day of !:lay, 1926, the following
Notice of .J\1:otion for judgment was received, duly executed
and docketed, which said motion is in the following words and
figures, to-wit:
To John T. Griffin Truck Corporation, a corporation:
Take Notice, that I, Wesley M. Smith, plaintiff, will on
the 7th day of June, 1926, move the Circuit Court of Norfolk
County, Virginia, for judgment against you, defendant, in favor of plaintiff, for $15,000.00 damages, for this, to-wit: that
heretofore, to-wit, on the 27th day of January, 1926,, plaintifi
was properly driving his automobile on a public road, towit, the Churchland road or boulevard, "in Norfolk ·County,
:Virginia, and defendant then and there was owner, operator
and controller of. a certain mule and cart pulled by said mule
meeting plaintiff on said road, and defendant then and there
negligently failed to have said mule and cart under proper
control and negligently allowed and permitted and cause sa~d
mule to suddenly swerve and turn and run into and upon
plaintiff and his automobile, so that said mule greatly and
permanently caused plaintiff injury all over his person and
. caused plaintiff to be permanently hurt and disabled and to
suffer permanent pain and anguish and to have his person
injured, including great injury to his left arm, hand and
:fingers and injury to his head; and also by reason thereof
plaintiff was caused to expend and be liable for a large amount
of money in trying to be cured of said injuries, and in future
will expend further money in so trying to be cured; and was
caused to lose profits he otherwise would have made in his
lawf'ldy work, and in future will lose further· profits
page 2 r likewise. And also by reason thereof the automobile of plaintiff was thereby wrecked. and damaged,
and injured to a large extent, to-wit, the extent of $200.00.
WESLEY M. SMITH.
By R. C. BARCLAY and
JAS". G. ~IARTIN,
Counsel.

S~preme Court of Appeals of Virginia.

14

Virginia:
At another day, to-wit:
At a Circuit ·Court of Norfolk County on Friday, the 18th
day of J nne, 1926.
Present: The Honorable James L. J\IIcLemore, Judge, of
Nansemond County Circuit ·Court, sitting by agreement of
parties and at the request of Honorable C. W. Coleman, Judge
of this Court.
WesleY. M. Smith, Plaintiff,

v.
,To4n T. Griffin Truck Corporation, Defendant.
NOTICE OF MOTION FOR JUDGMENT.

j

(_

r

This day came the parties by their respective attorneys,
and the plaintiff by -his attorneys, moved the Court to remove
this action to the Circuit or iCorporation Court of a county
or corporation in an adjoining circuit because of the fact that
the Judge of this ·Court is interested in the case, and the matter was argued by counsel.

!
I

r

·On consideration whereof, said motion is sustained and
this case is removed to the Circuit Court· of Nansemond
County, Virginia.
page 3

~

Virginia :

In the Clerk's Office of the Circuit Court of N ansemond
County, on the 30th day of June, 1926.
Wesley M. Smith, Plaintiff,

J

v.

i

-~

John T. Griffin Truck Corporation, Defendant.
NOTICE OF MOTION FOR JUDGJ\IIENT.
This day, this notice of motion for judgment was received
by the Clerk of the Circuit Court of Nansemond ~County, Virginia, from the Clerk of the Circuit Court of Norfolk County,
Virginia, and docketed

·t
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At another day, to-wit:
Virginia:
At a Circuit Court of Nansemoud County on Friday, the
23d day of July, 1926.
Present: The Honorable James L. McLemore, Judge.
NOTICE OF MOTION FOR'JUDGMENT.
Wesley

~I.

Smith, Plaintiff,

v.
John T. Griffin Truck Corporation, Defendant.
This day came the parties by their attorneys and thereupon
came also a jury, to-wit: G. M. Gardner, J. T. Hyatt, Jr.,
Buck Ashburn, H. H. Williams, C. T. Johnson, J. A. ·Carr
and R. A. Wright, who, being elected, tried and sworn the
.truth to speak upon the issue joined, and having fully heard
the evidence and argument of counsel, retired to their room
to consider of their verdict, and after sometime returned into
Court with the following verdict: "We, the jury,
page 4 } find in favor of the plaiutiff for $5,000.00' '. Thereupon the attorney for the defendant, moved the
Court to set aside the said verdict and grant him a new trial,
on the grounds that said verdict was excessive and contrary
to the law and evidence in this case, which said motion is
.continued.
At another day, to-wit:
Virginia:
At a Circuit Court of Nansemond County, on Friday,
15th day of October, 1926.

th~

Present: The Honorable James L. McLemore, Judge.
Wesley M. Smith, Plaintiff,
v.

. John T. Griffin Truck Corporation, Defendant.
This day came the parties, by their attorneys, and the
Court having fully considered the motion of the defendant
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to set aside the verdict of the jury trying this case on the
23d day of July, 1926, doth overrule said motion; whereupon
it is considered by the Court that the plaintiff recover against
the. defendant the sum of :b.,ive Thousand Dollars, with interest·thereon from the 23d day of July, 1926, until paid and
his cost by him in this behald expended; to which action of
the Court in overruling the aforesaid motion and entering
judgment for the plaintiff as aforesaid the defendant duly
excepts, and leave is granted the defendant to file
,page 5 ~ its certificate or bills of e~ceptions herein within '
the time prescribed by law.
~femo. At the instance of the defendant, who desires to
present a petition to the Supreme Court of Appeals of Virginia, for a writ of error and s-upersedeas to the judgment
herein, it is ordered that execution upon said judgment be
suspended for a period of sixty days from this date upon
the defendant, or some one for it, entering into and acknowledging a proper suspending bond before the Clerk of this
Court in the penalty of Six Thousand Dollars with surety
to be approved by the Clerk and conditioned according to law.
BILL OF EXCEPTIONS.
page 6 ~
Wesley M. Smith, Plaintiff,

v.

John T. Griffin Truck Corporation, a corporation, Defendant.
Be it remembered, that on the trial of this case, the following evidence was introduced on behalf of the plaintiff and
on behalf of the defendant, respectively, which is the e.vidence,
and all of the evidence introduced in this case, to-,vit: (the
same being stenographic transcript of the testimony consisting of seventy-three pages, made by Phlegar & Tilgham,
Shorthand Reporters, attached hereto and identified by the
signature of J. L. McLemore, Judge, and plat entitled "1\tlap
showing Physical Conditions near Churchland, Virginia,"
made by J. F. Benson, C. E., July 21, 1926, also attached
hereto and likewise identified by the signature of J. L. 1\ticLemore, Judge.)
REPORTER'S TRANS'CRIPT.
In the Circuit Court of Nansemond County, Virginia.
Wesley M. Smith

-,
I

v.

John T. Griffin Truck Corporation.

_J
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TESTIMONY.
Before Ron. James L.

~IcLemore

and Jury.

Suffolk, Virginia, July 23, 1926.

'r.

This is the evidence in the case of ·vvesley ~I. Smith v. John
Griffin Truck Corporation, a corporation.
JAMEB L. Mci_.jEMORE, Judge.

page 7

~

In the Circuit Court of Nansemond County,
Virginia.

Wesley M. Smith

v.

John T. Griffin Truck Corporation.
TESTIM:ONY.
Before Hon. James L. McLemore and ,Jury.
Suffolk, Virginia, July 23, 1926.
Present: I\1:essrs. R. C. Barciay and James G. Martin, for
the plaintiff. Messrs. A. B. Carney and E. R. F. Wells, for
the defendant.
page 8 ~

Note: Witnesses are sworn and excluded from
the court room.

After the opening statements by J\,fr. ~Iartin, on behalf of
the plaintiff, and by 1\:fr. Carney, on behalf of the defendant,
the plaintiff, to maintain the issue on his part, introduced
the following testimony:
C. E. WINBROUGH,
on behalf of the plaintiff, being duly sworn, testified as follows:
Examined by 1\Ir. Martin:
Q.. 1\:fr. Winbrough, tell the jury your name and how old
you are?
A. Carl E. Winbrough, 31 years old.
Q. Where do you live and what is your occupation?
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A. Brickmason; I live at 536 Armstrong Street, Portsmouth.
Q. On the 27th day of January, 1926, were you riding with
your partner, the plaintiff in this suit, Mr. Wesley M. S'mith,
in an automobile T
A. Yes, .sir.
, Q. Where were ·you and he going T
A. We were leaving from the Yard, on Hatton Street, going to Mr. White's, u_p in Churchland, to do a job.
Q. Hatton Street is in Portsmouth T
A. Yes, sir.
Q. Who was with you f
page 9 ~ A. Mr. Smith and myself.
Q. Just the two of you ·y
A. Yes, sir.
Q. Tell what happened when you got to Churchland YTurn
to the .gentlemen and tell exactly what happened.
·
A. We were going from Portsmouth, and we were in
Churchland. A colored fellow was driving a cart, and he was
coming towards us and we were going towards him. About
two blocks before we got to the cart and· mule, there were
some children on the back of the cart, and Mr. Smith made·
the remark to me we had better slow do,vn, that one of the
children might run out. We completely slowed down and we
were going on our righthand ·side and the mule was coming
walking. Just about 15 feet before we got to the mule the.
colored fellow was standing in this shape (illustrating), looking at the back at the children, 'vith · the reins laying down
on the front of the cart. Just as soon as 4e- got in 10 feet
of us, he turned around and grabbed the rein, and the mule·
completely turned and come towards us. Mr. Smith completely run off the road perhaps 12 or 15 feet, and the mule
kept coming and ran directly into us. The front feet of the
mule got completely up on the running board of the automobile, and his head was up on top of the car. The shaft ran
in the front chnssis of the car and tore that out and hit the
·
wheel and tore his arm open and his head, · and·
page 10 } ran through the top. 'When the mule ran in there
his head was completely turned right around one
side.
Q. "Which way was the mule's head turned?
A. To the left.
Q. You said that the reins, before the colored man turned
around,-where were tbe reins lyingY
A. Over the front of the cart and in the cart.
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Q. Were they loose or tight Y
.
A. He was standing in this direction, which he was looking in the back. He turned around to reach forth~ reins when
he seen us close to him.
Q. Were there any children in front of the mule 7
A. No, sir.
Q. Was there anybody snow-balling the muleY
A. No, sir.
. Q. Was there anything wild looking about the mule· before
the man picked up the reins Y
A. Nothing in the world.
Q. Was the mule walking or trotting!
A. He was trotting.
Q. You see this little diagram I have made Y This is supposed to be the road and this is supposed to be the car; can
you show the jury about how the thing happened Y
A. The cart was coming up on his righthand side, and we
were over here on our righthand side. Just as soon as this
.
cart got this far, the mule completely made a turn
page 11 ~ and come over. We made a turn and come about
eight or ten feet off the concrete road on the dirt,
and the mule come up with his head completely turned
around, holding back, and ran into us just like that (illustrating).
Q. What happened to Mr. 8mith after he was struck?
A. He completely threw up his hand and said, ''They have
got me". I suppose the car stopped_ in three or four feet at
the longest, we were going so -slow. I went to help hlm out, .
and he completely fell. I marched him up to the corner, and
there was a doctor there (I don't know his name), and we
led him to the office so he could give him first aid and took 'him
to the hospital.
Q. That is the Churchland Boulevard, the main public road
into Churchland Y
A. Yes, sir ; the main concrete road.
CROSS EXAMINATION.

By Mr. Wells:
Q. Mr. Winbrough, what time in the afternoon was thisI say afternoon, what time of day was it?
A. lt was in the afternoon, but I couldn't tell you exactly
as to the hour. I should say between two and four.
..
Q. Between two- and four in the afternoon of January 27th
of this year'

20

page 12 ~

Supreme Court of Appeals of Virginia.
A. Yes, sir.

Q.. You and 1\fr. S'mith, who is the plaintiff in

this case, were driving in an automobile towards
Churchland?
A. Yes, sir.
Q. What kind of automobile was itT
A. It was a Kissel closed-in car.
Q. A closed-in carY
A. Yes, sir.
Q. How many passengers could it take 1
A. It was a seven-passenger.
Q. A seven-passenger car 1
A. Yes, sir.
Q. You and 1\{r. Smith ·were the only people in the car 7
A. Yes, sir.
Q. You were sitting on the front seat togetherf
A. The seats arc separate. Both were sitting on the front
seat.
Q. He was driving, was het
A. Yes, sir.
Ql. And he 'vas on the lefthand side 1
A. Yes, sir.
Q. The wheel was on the leftY
A. Yes, sir.
Q. You were on the right Y
A. Yes, sir.
Q. Was there anything else on the front seat Y
page 13 ~ Were you carrying anything?
·
A. Nlot on the front seat. We had some stone in
the car that we were going up to lay.
Q. How large were those stones 1
A. I should say that they were 16 inches or 20 inehes
square.
Q. How many of those stones were there 1
A. Two.
Q. They .were between you and 1\{r. Smith¥
A. They were resting between the seats on either side so
that they could not move.
Q. They were between the seats you and Mr. Smith were
occupying?
A. Yes, sir. I was sitting on this side of 1\IIr. S'mith, and
he was here (illustrating), and the stones were here and came
up about this far from the bottom of the seats.
. Q. About how fast were you travelling in the automobileY
A. Do you mean at the time-

--

-

--

---------
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Q. (Interposing.) Before you saw the mule?
A. We had just slowed up for a railroad track, and after
we crossed the railroad track, perhaps we were going 10
miles an hour, and then, when we noticed the children on the
back of the cart, Mr. Smith made the remark we had better
slow. up, that one of the children might run out.
Q. The children we1·e riding in the cart 1
A. No ; they were in the back on the cart; I
page 14 ~ couldn't say whether they were riding or not.
Q. In the cart?
A. I couldn't say whether in the cart. They were behind
the cart.
Q. They were behind the cart?
A. Yes, sir.
Q. They were not in the cart?
A. I ·couldn't see over in the cart.
Q. You don't mean to say that they were in the cart f
A. I don't mean to say that they were in the cart, which!
they might be. I couldn't say.
Q. How many children were there?
A. I couldn't say. There were, perhaps, three, and perhaps six and perhaps nine.
Q. What was the attitude of the mule at that time 1
A. She was walking along as gently as any horse or mule
could walk along.
Q. How far off was the mule from you at that·time?
A. Perhaps a block and a half or two city blocks.
Q. How far is a block?
The Court: Say about 100 yards.
By Mr. Wells :
Q. Would you say it was about 100 yards off?
A. I couldn't say, but it was a block and a half or two
blocks.
.
Q. Would it be fair to say that it was 100 yards
page 15 ~ distant~
A. A block and a half to two blocks. I don't
know what a city block is.
· Q. I don't expect you to be accurate,. hut give us an estimate of what you think the distance was in feet or yards 1
A. Around a block and a half or-you can figure if it was
300 feet, it must have been 450 feet away.
Q. And the mule was walking along very quietly?
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A. Yes, sir.
Q. You say at that time, when you first saw the mule, the
driver was standing in the front part of the cart looking
towards the rearY
A. Yes, sir.
Q. And the reins were not in his hands, but were laying
down in the cart? A. Do you mean when we first seen the cart?
Q. Yes.
A. No; we were too far off to tell, but when we got close
enough to him I could tell.
Q. When you first saw him, he was standing up in the
cart!
A. Yes, sir.
Q. And looking hack Y
page 16 ~ A. I can't say that, either.
Q. All you know about the driver's position is
that he was standing up in his cart T
A. When we got close enough to tell.
Q. When you first saw him.Y
A. We hardly noticed the cart because we 'vere notieing
the children playing in the back pa1~t of the cart or wagon.
· Q. When your attention was next called to the mule, what
did you observe f
A. Our attention was on the children in the back the whole
time and on the cart, and we. were going mighty slow.
Q. How fast were. you going?
A. About ten miles an hour.
Q. Mr. S'mith made the suggestion Y
A. Yes, sir.
Q. He made the suggestion to you Y
A. Yes, sir.
Q. To slow downY
A. Yes, .sir.
~ vVhen your attention .was called the second time to tne
approaching mule and cart, the driver was still standing in
the cart?
A. Yes, sir.
Q. And looking behind him 1
A. When we got up close enough to him. He
page 17 ~ was standing looking behind with his hand on the
side .of the cart and the reins were down.
Q. He did not have· either rein in his hand?
A.· No, sir.
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Q. What was the attitude of the muleY
A. Walking along unconcerned.
Q. He did not appear to be frightened at allY
A. No, sir; none in the world.
Q. How far was he from you 7
A. Perhaps as close as from here to the door?
Q. Can you give us that as an estimate?
A. No1 I don't know exactly the distance to the door.
Q. You don't have to say to the door, but can't you say
in feet or yards Y
A. Perhaps 35 feet or 50 feet. It 'vas about the distance
from here to the door when I noticed that, and when we got
right close up to himQ. Before you -got close up to him. What was the mule's
attitude at that time Y
A. Just walking along.
Q. Quietly?
A. Yes, sir.
Q. It did not appear to be frightened Y
A. No, sir.
.
Q. The next time when your attention was called to the
mule-you said in your direct examination at the
page 18 r same time the driver turned around and pulled the
·
reins?
A. Yes, sir. He grabbed the reins.
Q. About how far were you from him when the driver
turned and pulled the rein Y
A. Perhaps .10. or 12 feet back that way-from the front
of the automobile to the front of the mule.
Q. How fast was the automobile going then f
A. Perhaps four or five miles-as slow as he could go.
Q. You had gotten off the concrete way or shoulders 7
.A. No.
Q. What position was the automobile in Y
A. On the righthand side.
Q. On the concrete Y
A. Yes, sir.
.
Q. And Mr. Smith was still at the wheel drivingY
A. Yes, sir.
·
Q. Did the mule appear to be frightened then Y
A. No, sir.
Q. As I understand your testimony, the mule did not -give
evidence of fright at allY
A. Not until the man reached down for the rein.
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Q. Was it the man pulling the rein that pulled the mule
overY
A. I couldn't say that because I didn't see which rein he
was pulling.
Q. How was it that the mule took the course to
page 19 ~ the left 7
A. I couldn't tell you why he did it.
Q. Was it due to fright Y
A. I couldn't say that either, because I was in the automobile. When the colored fellow grabbed down for the reins
and picked them up, the mule made the turn.
Q. ·Did the colored man grab down with both hands or with
one hand for the rein Y
A. H~ grabbed down with his right hand. He taken it off
the board and grabbed down with one hand. ·
Q. Could you tell whether or not he seized both reins 7
A. I don't kno,v.
Q. And it was then that the mule turned to the left and
turned his head to the left 1
A. Yes, sir, and when he left the road-the same as if this
is the road, we shot off, and the mule turned around and
shot into us.
Q. I-Iow far did the automobile go after the mule came in
contact with it?
·
·
A. I should say three or four feet.
Q. Was it stopped by ~fr. Smith using the brake, or how
was it stopped Y
A. Just as soon as it hit him, he shoved down and threw
up both hands, and said, ''They have got me'', and the car
stopp~d in three or four feet.
Q. Was the mule quiet after that, or did he give evidence
of fright after this collision, or whatever you call
page 20 ~ it? ·
A. I can't say that. I don't kno,v.
Q. Had he pulled off the running board 7
A. When I noticed him, he was loose from the cart. He
had pulled himself ·away from the cart.
Q. He had gotten out of the shaft Y
A. Yes, sir.
Q. And out of the han1ess 1
A. No. He had pulled loose. More than half the harness
were off him. I got hold of J\1:r. Smith and led him up to·
the doctor's.

J. T. Griffin Truck Corp. v. Wesley M. S'mith.
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EXA~IINATION.

By Mr. Martin:
Q. Did you see the mule right after the accident-did you
notice the mule right after the accident Y
A. Not particularly.
Q. When was it you saw it loose from the cart?
A. Just as I 'vas taking ~Ir. Smith out of the automobile.
Q. Did the man have hold of it, or was it entirely loose?
A. It was entirely loose, but somebody had hold of the
reins. It was loose from the cart.
~

G. M. W. OWE,NS,
on behalf of the plaintiff, being duly sworn, testified as follows:

page 21

Examined by ~Ir. Martin:
Q. Mr. Owens, tell the jury, please, your name, occupation
and residence?
A. 1\fy name is G. ~f. W. Ow·ens ; number 8 Elm Avenue,
my business is 402 South Elm Avenue.
Q·. That is Portsmouth 1
A. Yes, sir.
Q. What is your business 7
A. Wagon and truck body builder.
Q. Did you repair the automobile of Mr. Smith after this
accident on the 27th of last January?
A. Yes, sir.
Q. Is the automobile out here now?
A. Yes, sir.
Q. Is that the bill as paid you for repairs after this accident?
A. Yes, sir.
Q. $91.50?
A. Yes, sir.
1\tir. Martin: I put it in evidence.
Q. (J\.fr. l\tiartin.) Regarding the damage to the automobile, tell the jury on what part of the automobile the damage
was?
page 22 ~ A. The part was on the lefthand side. The
middle door and the front door smashed in and
the hole through the top, and the running board showed some

.
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marks on it, and the fenders were bent, and we straightened
them out.
.
Q. What about the steering wheel i ·
A. That was also smashed to pieces, and it has a new
steering wheel on it.
Q. After you finished the work the best you could for repairs, was the automobile in as good condition as before the
accident, or not?
· A. No aufon;wbile or any other repair job is in ·as good
condition as before.
Q. What would be the value of the automobile after you
had done the repairs, and before the accident Y
A. I sholud say it would run from twenty-five to fifty per
cent difference.
Q. On that car what would be the difference in dollars
and cents?
· A. About thirty per cent.
Q. I say in dollars and cents. Instead of saying percentage, how many dollars Y
A. How do you mean Y
Q. The difference in value of the automobile before the
wreck and its value after you had repaired it after the
wre·ck?
page 23 ~~

Mr. Carney: Objected to unless the witness
kno,vs the value of the car before the wreck.
A. That I don't know. I don't know the value of the car..

By 1\fr. Martin:
.
Q. It was the same car you sa'v but it did not have the
damage to it you repaired 7
The Court: Find out if he knew what the car was worth on ·
the market.
A. That is the part I don't know. I say this, that no
vehicle is as good after being repaired as it was before. That
is the point I was making.

By Mr. 1\{artin:
· Q. Was there any damage to the righthand part of the
car at allY
A. No, sir; not that I could s~e.
Q. You said something about some marks on the lefthand
running board Y
·
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A. They were there, and the impression is there now. It
will show where something, it looked to be like a horse or
mule shoe heel had been on there, but what caused it I am not
positive about.

CROSS EXAMINATION.
By Mr. Carney:
Q. Please locate to the jury exactly, or as nearly as you
·
can, where the hole through the top of the autopage 24 ~ mobile was'
A. It was just about on a line between the front
and back door,-right on a line with the door- post, right
through the top. Some of the woodwork was pushed through
·
the hole in the top.
Q. Was it on the right side or left side of the car 7
A. The left side.
Q. How far from the left sideY
A. I didn't measure it, but I judge 12 inches.
Q~- It was pretty nearly in the middle from back to front,
and about 12 inches from the left side Y
A. If I am not mistaken it was on a line with the door
posts, between the two doors.
Q. And about 12 inches on the left side1
A: There is no mistake about it. The car is there. The
lining was not put in new, but stitched together. -It is there to
show for itself.

/

RE-DIRECT EXAMINATION.

By Mr. Martin:
Q. So that they can -go there now and see where you stitched
together the lining?
A. Yes, sir.
Q. The top you had to put in new Y
A. Yes, sir. There was a hole through it, and I had to
put it in new.
Q. What about the front piece of wood, which·
page 25 } goes through the glass?
A. That was broken in, too, and right about here
was where the hole was through the top.

DR. J. D. COLLINS,
on behalf· of the plaintiff, being duly s'vorn, testified as follows:
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Examined by Mr. Martin:
Q. Doctor, tell the jury, please, your name, profession
and length of practice¥
A. J. D. ·Collins; physician and surgeon; practicing 21
years.
Q. Where are you practicing at present¥ ·
A. Portsmouth.
·
Q. Were you, or nof, called upon to attend Mr. Smith, the
plaintiff, who sits by me here Y
A. Yes, sir.
Q. Please tell when and where you saw him and all about
his case?
A. I saw him on the 27th of January at H.::ings Daughters
Hospital. He had a very severe cut on his arm, which severed
several of his muscles, and he also had a very deep cut on the
side of his head just above his ear.
Q. Go ahead then with the history of his case,
page 26 r pleas~, and tell the details of it y
A. He 'vas pretty badly shocked and very. nervous and exeited and all that kind of thing. I took him to the
operating room and gave him ether and sewed up the armwent down and brought the muscles together-and also sewed
up the cut on his head. I, of course, treated him generally
for his shock and his nervous condition.
Q.· Is he- still under your care?
A. In a way. I have almost discharged him because I think
he is about as well as he will get.
Mr. :A1artin: Come here, Mr. Smith. Take off your coat,
Mr. Smith.
Note: The plaintiff comes_ up to the witness stan fl.

A. This is the cut in the arm. The cut severed the muscles
and also some nerves which supply these muscles which
work these fingers.
Q. I noticed that the two middle fingers of the l1and are·
in a bent-up condition that you say. You referred to some
nerves and muscles which control those fingers Y
A. Yes.
Q. What about the condition of those :fingers Y
· A. The reason why his fingers are pulled up is because
tl?-e mus.cles which pull the fingers about, the nerve sup·
plying those muscles have been cut.

J.
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Q. You can take your own muscles and move
page 27 } his fingers 1
A. Yes. These muscles are wasted away because
the nerves have been severed.
Q. Is there any way of curing it, or fixing it in the ·future Y
A. I do not know of any way.
Q. That nerve is gone?
A. Yes, sir.
Q. You spoke of his head, that has a place in it; is that
the place on the lefthand side 7
A. Yes, sir.
Q. About a month ago, I think it was the 23rd of last month
exactly, did you find anything particularly?
A. That thing apparently healed up all right, and it broke
down again. I was at a loss to know why. I thought a piece
of dead bone was there, but after some days a piece of wood
worked out, about quarter of an inch long and about oneeighth inch thick.
Q. Doctor, I show you a bill which you rendered· on the
27th of 1\{arch, I believe, as of that time, $75.00; that wa~
your bill up to that ·time Y
A. Yes, sir.
Q. Since that time, up to the present, do you know what
your additional bill is Y
A. I should say $25.00 would cover it.
Q. After you. got him out of the hospita1, did you take him
home?
page 28 } A. Yes, he went home.

1\{r. 1\tlartin: I put in the two hospital bills, one for $6.35
and the other for $30.50.
CROSS EXAMINATION.

By Mr. Wells:
Q. The cut on the side of the head, has he completely recovered from it?
A. Yes, I would say that it is well.
Q. He will have no future disadvantage from that?
A. No.
Q. You say you have practic-ally discharged him from your
careY
.A. Yes, that is right.
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· RE-DIRECT EXAMINATION.

l3y Mr. Martin:
Q. You said the 4ead had healed Y
A. Yes.
Q. Is there any way of curing the dent or scar there?
A. No; that will always be t~ere.
page 29

t

H. W. PARTIN,
on behal~ of the plaintiff, being duly sworn,
fied as follows:

testi~

Examined by Mr. ¥artin:
Q. Tell the jury, please, your name and where you live 7
A. Henry W. Partin; Portsmouth, Virginia.
Q. On the 27th of last January did yQu arrive at the scene
of an accident in Churchland, shortly after it occ.urred Y
A. Yes, sir, with Mr. Winbrough.
Q. He went and got you, did he, or what?
A. I was st~nding in front of my home, which is next door
to Mr. Smith, and Mr. Winbroug),l came up to notify Mr~
Smith~s wife that something had happened to him.
Q. Did you go back to the scene of the accident to get the
car?
A. Mr. Winbrough invited me to go with him, and I did.
Q. When you .got there, please tell the position of Mr.
Smith's car?
A. Some distance a way from the main road.
Q. If we say that this is the main road on this little diagram-here is one side of the hard surface and here is the
other, rortsmouth would be here, and this is the automobile;
about how was it standing¥ Here is one side of the road an{l
here is Churchland, and here is Portsmouth back
page 30 ~ this way?
·
A. If I am right, according· to that, it was some-·
what in that angle from the road. Here is the line of the
road and the machine was off at that angle about· (indicat~
'ng).
CROSS EXAMINATION.
By Mr. Carney:
.
Q. Was tlle machine off or on the con(}rete ~
A. Away from the concrete.
Q. How farf

.}
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A. On a straight line about ten feet. At the angle it was
sitting from the road as it ran off,. possibly 20 feet and mayb~
25 feet. I couldn't say.
:
Q. In a direct line from the concrete 10 feet, and ~t all.
angle 20 and possibly 25 Y
A. Y~s, sir.

MRS. WESLEY M. S'MITH,
on behalf of tbe plaintiff, being duly sworn, testified as
lows;

fol~

Examined by Mr. Martin~
Q.. This is Mrs. Smith, the wife of Mr. Smith, the plaintiff?
A. Yes, sir.
Q. Since thi1:3 accident what has been the condi. page 31 ~ tion of your husband and his ability to work?
A. He has not been able to work a day since the·
accident.
Q. What about his condition at night~
A. He has not been able to sleep without taking medicine.
He has been ~p as late as one o'clock at night, and couldn't
sleep at all.
CROSS EAAJviiNATION.
By Mr.· Carney:
Q. You say Mr. Smith has not worked a day since the 27th
day of January T
A. No, sir-; he has· not picked up a brick since the accident.
WESLEY M. S~IITH,
the plaintiff, being duly sworn, testified as follows:
Examined by Mr. Martin:
Q. Your name is Wesley M. Smith, is it not T
A. Yes, ·sir.
Q. Ho'v old are you and where do you live 7
A. I am 47 years old; I live 104 North Elm A venue, Portsmouth.
Q. On the 27th of last January, tell the jury
page 32 } exactly what happened and how it hap:pened Y
A. Mr. Winbrough, my partner in bus1ness with
me, and I were going up to Mr. White's to-do a little job of
work. As we drove up the concr~te road and got into Church-
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land, I slowed down for the railroad tracks, just as I passed
the track, after I got by the track, I saw a mule just before
I got up to the fork of the road where there is a gas station
and a store. The mule turned the corner, and there is a bend
in the road just in front of the school building, and just after
the mule turned himself I saw some children-I took them to
be school children-come out behind the cart, walking behind the cart on the road. I said to Mr. Winbrough I had
better slow down because the children playing they might
dart out, and I would strike one, and I wouldn't 'vant to do
it, and I slowed my car down. I went on up to the mule,
and the mule ~as walking. I went on up until I got, I judge,
about, I will say, eight to fifteen feet-I believe it was nearer
eight than fifteen, but I want to make it as broad as I cananywhere from eight to fifteen· feet. The man 'vas standing
up in the cart looking back towards the children in the street.
The lines were laying on the front body of the cart-which
you can term the dashboard of the cart, if you 'vish. He
turned and snatched the line, and the mule appeared in front
of me. I would say when the mule turned he was in ten
feet in front of me. I was rolling along slowly,
page 33 ~ and to keep from hitting the mule I whirled to
the right, and the mule came on into me, and I had
my feet on the brake, and I shoved both brakes down-the
clutch, which cuts the gas off. By that time I saw the cart
shaft coming towards me, and I fell back like that (illnsti·ating). The shaft struck me no the head, and that is the
last I remember.
.
Q. While you 'vere coming towards the mule, did the mule
give any signal of any wildness, or anything until after the
lines were grabbed?
A. No. No, sir, the mule was walking like a good peart
mule will walk.
Q. Was there any one in front of the mule 7
A. No, sir. It was cool' that day. It was right after the
snow. I didn't see any one after I passed the store.
Q. Regarding the li;nes, how were they laying before the
colored man grabbed them?
A. They were on the front body of the cart, and he was
looking back. When he grabbed the lines the mule turned
cross ways of the road. I 'vas driving my car, and I went
up to the right. How far it was off the .road I don't know,
but I know I went off the road, but after the car hit me I
didn't know anything. That is the last I remember. .
Q. Since you have been hurt what has been your condition?
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A. I can't sleep but about two hours at a time. That is
about as much as I can rest, when my arm becomes
page 34 ~ dead and asleep like. I have to rub it. I lay down
and rest again probably a couple of hours, and the
same thing occurs.
Q. What is your work~
A. My work is a bricklayer.
Q. Since that time how about doing any work?
A. I haven't laid a brick with that hand. I can't pick a
brick up with that hand.
Q. Have you done any work?
A. Yes, sir. If there is any little pointing. up I can do
with one hand, I try to do it.
Q. What were your wages before you had a. hurt hand?
A. A bricklayer's wages, the scale of wages are $12.00
a day.
Mr. Wells: That is not in the declaration.
1\{r. Martin: ''Caused him to lose profits.''
Mr. Wells: I think you have to allege it in the declaration.
Mr. 1\{artin: This is a notice of motion, and says, "Was
caused to lose profits he otherwise 'vould have made in his
lawful work, and in future will lose other profits".
The Court : I think the witness can testify.

By Mr. Martin:
Q. What were your wages or profits you would make in your
work before you had your hand hurt?
A. We tried to figure on ten per cent of our work as profit
to take care of our overhead.
Q. How much are your wages per day as a brickpage 35 ~ layer?
A. $12.00 a day.
Q. Is there any other business you are fit to do except your
trade as a bricklayer?
A. That is the only trade I have ever learned.
CR.OSS EXA1\1:INATION.
By Mr. Wells:
Q. 1\ir. Smith, as I understand your testimony, the mule
at n.o time gave any evidence of being excited?
·
A. No, sir, I didn't see the mule excited at all.
Q. Could you give me. an approximate estimate of how far
the mule was away from you when you :first saw him Y
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A. I would say he was around 600 feet when I first saw
him.
Q. And was he walking or trotting, or running or 'vhat 1
.A. Walking.
~
Q. Giving no evidence of excitement at that time?
~\.. I didn't see any evidence of excitement.
Q. Could you tell 'vhether the driver had hold of the reins?
A. I couldn't tell that far off.
Q. You have testified that at one time you saw the driver
did not have the reins; how far was the mule off when you
saw thatY
A. That was when I reckon I was up in probably
page 36 ~ I will say 50 feet of him, and he was looking· back,
and I noticed the line laying there.
Q. 50 feet did you say?
A. When I got in about 50 feet of him the lines were laying
on the front of the cart.
Q. Was the mule still walking?
A. Yes, sir. ·
Q. And the .driv.er was standing in the cart looking back f
A .. ~tanding in the cart looking at the children walking behind him.
Q. And the reins were on the dashboard, as you express

itY
A. Yes, sir, the body or dashboard.
Q. How far was the mule from you, as you testified, when
the driver turned and took up the reins f
A. When he turned ~nd snatched up the lines, he was in
10 or 12 feet, or something like that.
Q. Could you tell whether it was the pulling of the reins
that caused the mule to turn to the left?
· A. T couldn't tell. I icouldn 't tell whether he caught one
or both lines. The lines were lying down beside the mule, as
it would naturally be, ·and when he pulled the line it drawed
it over his back. When he pulled it, the mule turned across
the road.
Q. It didn't show any sign of excitement?
page 37 · ~ A. When he pulled the line the mule turned and
jumped, and when I turned off he ~ave another
jump. I don't think he made over two jumps before he turned
off the road and struck me. I don't think he made but two
lunges.
Q. Did the mule have to be pulled off the running board,
or did he step down?
A. I don't know that. When I saw the shaft coming in the
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window, I threw both brakes on, and I fell back, and it struck
me on the head, and that is the last I remember.
Q. As I understand your testimony, you said one of the
cart shafts struck you?
A. The end of the shaft came in the window, and the last
I remember I fell back to dodge the end of the shaft.
Q. Could you tell which shaft it was~
A. The best of my memory, it was the left shaft on the left
hand side of the cart. To the best of my knowledge, it was
the left hand shaft. The other shaft struck the other part
of the window glass.
Q. What part of. the cart or the mule came In contact with
your left arm?
A. My hand was laying on the steering wheel, as one naturally drives a car, and the left shaft I think cut my arm.
Q. The laft shaft Y
·
A. Yes, sir. It struck my arm and hit my head
page 38 } and glanced off.
Q. Was the glass of the door open or closed in
your automobile y
A. The door was closed, but the glass was down. The
glass was dropped down, and it was open where the glass
is, so I could hold mt hand out_ in turning corners. I am
used~ driving that way all the time.
The plaintiff rests.
The plaintiff having rested his case, the defendant to maintain the issue on its part, lntroduced the following testimony:

J. F. BENSON,
on he~alf of the defendant, being duly sworn, testified as follows:
Examined by Mr. Carney:
Q. Mr. Benson, please state your name?
A. J. F. Benson.
Q. You reside in the City of Portsmouth?
A. Yes, sir.
page 39} Q. And have offices in the City of Norfolk and
are a Civil Engineer Y
A. Yes, sir.
Q. Will you please state whether, at my instance and request, you recently made a plat and blue print of a certain
section of the concrete road as it leads to Churchland in
Norfolk County?
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A. I did.
Q. Will you state whether you actually went on the ground
and made a survey Y
·
A. Yes, sir.
Q. Will you please state whether yon made actual and accurate measnremen ts iu all the matters that are shown by
the plat?
A. Yes, sir.
Mr. Carney: We offer this plat in evidence. (See plat
hereto attached.)
Mr. Martin: I suppose it is all right. I will ask him
about it. Is there any way of indicating on the plat about
where the accident happened?
Mr. Carney: I will see.
Q. (Mr. Carney) Mr. Benson, will you locate the point on
the south side of that road 45 yards west of this clump of
oaks?
A. (Witness does so.)
Q. Indicate by a cross in the center of the highway. I see
at the corner of the concrete highway and what is indicated
here as Academy Street, you have located what appage 40 ~ pears to be the Hargrove dwelling f
A. :Yes, sir.
·
Q. And next to that and easterly therefrom is the Carney
dwelling?
A. Yes, sir.
Q. Next to that comes the store and Post Office; is that
correct?
A. Yes, sir.
Q. Now, you have located 'vhat appears to be a sycamore
tree?
·
A. Yes, sir.
Q. Ho'v far is that sycamore tree from the edge of the
concrete?
·
A. 22 feet.
Q. On the opposite side of the road you have indicated an
elm?
A. Yes, sir.
Q. How far is that from the concrete 1
A. 20 feet. That is the center of the trunk
Q. I presume the inner lines indicate the edge of the trackf
A. Yes, sir.
·
Q. What is the width of the concrete~
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A. 18 feet.
Q. This broken line indicates what?
A. A stryon fence.
Q. And how far is that from the edge of the concrete?
A. The sycamore is 4.9 feet.
Q. And is this an open space of 4.9 feet between the fence
and the ·concrete Y
A. There is underbrush growing there, weeds and bushes.
Q. To any considerable extent Y
·
A. At some places they come .out right far and as high as
·
·
·
the fence.
· Q. What is the distance from the corner of th~ Post Office
to the sycamore tree Y
A. From the corner of the six foot concrete slab out there
it is 128 feet approximately.
·
Q. To this point 7
A. No, to ~he point opposite the syc~more.
Q. Where is the front of the Post Office 1
A. It faces east.
Q. And this is ·east1
A. Yes.
Q. This is the front porch 7
A. Yes.
Q. What does this indicate?
A. A clump of hvo large oaks, a sweetgum and a small
oak.
page 42 ~ Q. What is the distance from this point here on
the curve of the road up to the point of the sycamore?
A. Approximately 353 feet.
Q. What is the distance from the point that you located on
the map since going on the witness stand, indicated by a
cross in the road, to the westerly edge of Academy A venue y
A. 240 feet.
Q. Put that on the map, will you Y
A. (Witness does so.)

page 41

~

By Mr. Wells:
Q. This place marked ~'School'' here is a public school 1
A. Yes, sir.
Q. And that faces northerly?
A. Yes, sir~
Mr. Wells: The plat is introduced in evidence.
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CROSS EXAMINATION.
By Mr. Martin:
Q. Pprtsm.outh is in the direction down this wayY
A. Yes, sir.
Q. The way that I am pointing the pencil now would be
·
towards Portsmouth Y
A~ Yes, sir.
~

T. B. GRIFFIN,
.
on behalf of the defendant, being duly sworn, testified as follows :
page 43

Examined by Mr. Carney:
Q. Please state your name Y
A. T. B. Griffin.
Q. Where do ·you live T
A. Norfolk County, at Chnrchland.
Q. What is your connection with the Griffin Truck Corporation?
A. General Manager.
Q. Yon are also a directorY
A. Yes, sir-President of the company and General Manager.
Q~ Will you please state whether or not you measured the
. distance of a point which formerly marked the old oak tree
on the school ground which, in the past four or five months,
has been dug up from this clump of oaks T
A. 45 yards. ·

H. L. TROTMAN,
on behalf of the defendant, being duly sworn, testified as
follows:
Examined by Mr. Carney:
.
A. -H. L. Trotman-Harry L. Trotman.
page 44 ~ Q. Where do you live, ~fr. Trotman f
A. Norfolk County.
Q. Will you state, please, whether or not you were on the
Churchland higliway on the 27th of January of this year,
the date upon which the accident occurred between an automobile and a mule and cart?
A. Yes, sir, I was on the highway.
Q. Where were you going upon that occasion, or where on
the road were you Y
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A. I was on the road all the way from home to the Post
Office.
Q. Did you see the mule and cart that day?
A. I saw .a mule and cart. I later saw it had a collision
with an automobile.
Q. Was the mule and cart that you later saw was in col.:
lision the same one you passed on your way from home to
ChurchlandT
A. Yes, sir.
Q. Will you state whether or not you passed, on your way
from home to the Post Office, a certain point on the road
"rhere a stump was being dug up by workmen on the school
grounds?
A. Yes, sir.
Q. Will you please state, in a general way, who was there
at that point and what was going on at that point when you
passed? .
page 45} A. I couldn't say who was there by name, but
there were quite a number of school children.
Q. There were quite a number of school children there
when you passed 7 ·.
·
A. Yes, sir.
Q. What was the character of the weather at that time?
A. There was snow on the ground. I do not recall what
was overhead.
Q. What were those school children doing generally when
you passed?
A. They were snow-balling.
Q. Did they snow-ball you when you went by 7
A. They did not actually throw a snow-ball at me~ but
one ·had one all fixed for me and I looked at him so hard
.I think he changed his mind.
Q. They 'vere lined up for business, but you were in a
closed car and they let you byt
A. Yes.
Q. At what point on the road had you passed this mule
and cart which later turned out to be the same mule and
-cart that you already passed?
A. It was, I would say, nearly half way between Daughtry's Sto~e and the point where I saw the children.
Q. Do you know about what is the distance from
page 46 } the point where you saw these school children near
the old tree, which was being moved and the place
you passed the mule and cart?
A. It was anywhere from 100 to 200 yards, possibly.
Q. Will you look at this map, please, and get your bearings
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on that Y If this be the public school as indica ted, and this
a clump of trees on the school ground out in front, and this
be the culvert which passes under the road as you come down
from Daughtry's Store, in this direction, how fa~ would you
pass this pointA. (Interposing) This is the culvert which runs between
the church and the school house Y
Q. Yes. This is the school house, and this is the White
dwelling. This is the Hargrove dwelling, this is R. F. Carney's dwelling and this the Post Office. When you passed
the mule and cart and passed the school children lined up
'vith the snow-balls, 'vhat was your ultimate destination 7
A. The Post Office.
Q. This being the Post Office and this indicating the shed
in front of the Post Office, will you indicate where you parkecr
your carY
.
A. In front of the shed just off the cement road.
Q. When· you got out of your car at that point, did you
see anything of an automobile coming down the road proceeding in a 'vesferly direction f
A. Yes, I recall an automobile coming from that
page 47 ~ direction.
Q. Do you know now whether the automobile you
saw w~s the automobile driven by Mr. Smith, the plaintiff in
this suit?
A. I think it was.
Q. When you got out of your automobile, did you, or not,
go into the Post Office?
A. I went just abo)lt in the door, I should say.
Q. As you were going into the door of the Post Office who
(I don't ·mean by name) came out of the Post Office, if anybody?
A. Just as I was going in there did not come just as I was
going in but while I was in the process of getting from my
car to the door I recall some school children coming out of
the Post Office.
Q. When they came out of the Post Office which way did
they goY
A. They passed to my right as if going in a northerly
direction.
Q. Could you state whether or not, when they came out of
the Post Office, they went straight out or turned· to their
right or left?
A. This indicating here the porch in front of the store, a
concrete foundation, they 'vent right off the end of that
porch.
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Q. They went out the end of that porch to their left 7
A. Yes, sir.
page 48 ~ Q. Did you see any accident at that point, or
anywhere down the road? Did you actually see
the accident?
A. I did not see it occur, no.
Q. Did anything occur to inform you or advise you as to
when an accident had taken place?
A. I heard a crash.
Q. About how long after these children had turned to the
left out in this direction was it when you heard the crash?
A. A very short while.
Q. How far would the children have had an opportunity
to walk down this road after you had seen them here before
you heard the crash when you went on the ,porch Y
A. It depends on how fast they were walking. 50 to 75 to
100 yards.
Q. A short time after they had passed here and turned
here, you heard the crash?
A. Yes, sir.
Q. When you heard the crash what did you do and what did
you find had happened?
A. I stepped back from the door of the Post Office and
looked down the road, and I saw an automobile and the mule
and cart had mixed up.
Q. Do you know approximately where that accident occurred?
..
A. It was about 75 yards, or 100 yards, or something like
that from the front of the Post Office.
pag~ 49 ~
Q. From· here westerly down the road from the
Post Office?
A. Yes. It was just across the road-not directly I say
but around the olher side of the road from Mr. Carney's
residence.
Q. When you got out there what was the relative positions
of the two vehicles, the mule and cart and the automobile,
do you recall?
A. The mule and cart were stopped out in the road.
Q. Was the automobile on the concrete or off the concrete?
A. It 'vas off to the right.
CROSS EXA:NIINATION.
By Mr. Martin :
Q. The automobile 'vas standing still, entirely off the concrete, and to the right, wasn't it Y
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A. It was to the right of the road.
Q. To the right of the road Y
A. Whether it was entirely .off I couldn't say. One rear
wheel may have been on the concrete.
Q. You don't recollect whether one rear wheel might have
been touching the concrete, or not?
A. No.
Q. The automobile was standing off the road a little north
of this elm tree, wasn't it?
page 50 ~ A. I don't re~all.
Q. Here is Mr. Carney's residence over here,
and you state the accident was somewhere in the neighborhood of Mr. Carney's?
A . .Somewhere along in here (indicating).
Q. It was between Mr. Carney's and the elm tree, if there
is an elm tree there. The surveyor has one marked there.
So if there is one there, it is between 1\{r. Carney's and the
elm tree?
A. Yes, sir.
Q. When you passed the mule and cart, you and the mule
an.d cart were going in the same direction?
A. Yes, sir.
Q. And you passed it somewhere between the culvert and
the school, did you·y
A. No, I passed it just before yon get to the culvert, perhans just at the culvert.
Q. Somewhere arpund the culvert, or just this side of the
culvert, you passed the mule and cart, and drove on to the
Post Office without stopping?
A. Yes, sir.
Q. And you were driving what sort of caT?
A. A closed car.
Q. About what kind of speed were you going?
A. I should say not over 12 miles an· hour.
page 51

~

E. T. JOHNSON,
on behalf of the defendant, being duly sworn, testified as follows:
Examined by Mr. Carney:
Q. What is your name, please T
A. E. T. Johnson.
Q. Where do you live, Mr. Johnson Y
A. Churchland. ·
Q. Mr. Johnson, you are in charge of or manager of the
farm for the Griffin Truck Corporation, are you not Y
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A. Yes, sir.
Q. Was this mule and cart a mule and cart connected with
the farm that you were operating?
A. Yes, sir.
Q. Mr. Johnson, how long had the driver of this mule and
cart been working with you before this incident 7
A. About two years.
·
Q. Was he a regular teamster or was this the first time he
had ever driven it 7
A. He had been driving ever since he has been working
for me.
Q. Had he driven this mule 7
A. No.
Q. Was it his regular team?
A. No, sir, not regularly.
Q. That work them indiscriminately~
A. Yes, sir.
page 52 ~ Q. After this accident did you have any conversation with Mr. Wesley Smith about the accident?
A. I talked to him about it when he was in the hospital.
I went to see him when he was in the hospital.
Q. Did you have any talk 'vith him the same day of the
accident?
A. No, sir, not the same day. When I got down there to
where the accident happened, they had taken him away. They
had taken him to Dr. Collins. I went there where he was,
and he was on the table.
Q. Have you had any conversation at all with him about
this accident?
A. Yes, sir, I have talked to him twice about it since it
happened.
Q. What did he say about it on that occasion?
A. The first time I had a conversation with him was when
he ·was in the hospital. I went to see him, and we got to
talking about the accident, and the first question he asked
me was what did the mule get afraid of. I told him I didn't
know personally what the mule got scared at more than I
beard.
Q. What was the next time you talked to him when he was
not in the hospital?
A. The next time was on the road going to Churchland.
Q. What did he say?
A. He asked how had the mule got, and I said all right.
He said "that mule got scared and started across
page 53 } the road ahead of me as far as from here to the
telephone pole''.
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Q. Ho'v far was the distance there where he· was standing
to the telephone pole Y
A. 39 yards. I stepped it off.
Q. After he told you how far he was from the mule when
he first noticed ·the mule was frightened, he indicated it
by a certain telephone pole, and you measurd it 39 yards!
A. Yes, sir.
Q. Was the cart injured?
A. It broke one of the shafts off.
Q. Which shaft 1
A. The left hand shaft.
CROSS EXAMINATION.
By Mr. 1\{artin :
Q. Was anybody present on either occasion when yon
talked to ~Ir. Smith?
·
A. There was not anybody present when I talked to him in
the hospital.
Q. Was there anybody present on the other occasion!
A. Yes, sir.
Q. WhoT
A. ~~r. Winbrough.
Q. And that was on the road T
page ·54 ~ A. Yes, sir.
Q. You are the manager of the defendant corporation-of that farm f
A. Yes, sir.
GEORGE HINTON (Colored),
.
on behalf of the defendant, being duly sworn, testified as
follows:
Examined by Mr. Carney:
Q. What is your namef
.A.. George Hinton.
Q. George, where do you workT
.A.. Work for 1\fr. Johnson.
Q. How long have yon been working for Mr. Johnson 1
\,,!/ For three years.
Q. Where have you worked all your life 1
A. I worked for ~Ir. Marvin Griffin.
Q. Have you worked on the farm all your life?
A. Yes, sir.
Q. On the 27th of January, the day you had this accident
you were driving. a mule, weren't you T
'

0
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A. Yes, sir.
Q. Now, tell the jury from the time you passed Mr. Daughtry's Store on down towards the Post Office, what occurred
on that day?
page 55 ~ A. When I got up there by the front of the
school-house, the children started to snow-balling
the mule. When I got up by ~{r. Carney's fence a gang come
up there from in front of the mule and got in front of the
mule and. it caused him to lung~ out of the road.
Q. Where did you first encounter c-hildren with snowballs?
A. Right there in front of the school.
Q. What did the children do to the mule there?
A. Just snow-balled the mule. They hit him 'vith snowballs.
Q. What did the mule do?
A. Started to run.
Q. Did you turn it loosef
A. No, sir.
Q. Did you hold on 1
A. I could hold him from going ahead, but I couldn't
hold him from turning around.
Q. When you got nearly to the Post Office, what occurred
there?
A. There was a crowd rushing around the store and come
down on the mule.
Q. At the time the children rushed around the side of the
store into the road, what was the mule doing~
A. I had gotten him down quiet then. I had him on the
right side.
page 56 ~ Q. And you were on your right side of the road 1
A. Yes, sir.
Q. Where was the automobile at that time?
A. The automobile was about Mr. Lowder's shop.
Q. Did you see the automobile coming?
A. Yes, sir.
Q. Was the automobile coming rapidly or slowly?
A. Coming slow. It was not coming rapid.
Q. When the automobile got oft you what happened 1
A. The children come out, and it rushed over in the road.
Q. That day, while driving the mule from the point where
it was first snow-balled to the point of accident, did you
lay the lines down on the dashboard or front part of the
cart?
A. No, sir. I was hoiding it in my hand.
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Q..Mter the mule wa8 snow-balled could you have laid
the lines down on the front of the cart Y
A. No, sir.
Q. How badly was the mule scared Y
A. It was not so badly scared but the children snow-balling
it got it to jumping.
Q. Was he trying to run Y
A. No, sir, it was trying to get out of the way of the children snow-balling when they were running aloJJ,g snow~
balling it.
page 57

~

CROSS

EXA~IINATION.

By .Mr. Martin:
Q. How old are you, George Y
A. Eighteen.
Q. And where did you come from with the mule just before this, and where were you going~
A. I was going to the Southern Depot. .
Q. And you had come from the farm 7
A. Yes, sir.
Q. And you were by yourself, weren't you Y
A. Yes, sir.
Q. Come over and look at this map. Maybe you have seen
it before. Do you understand this map? Come on this
side. This is the map that the engineer has drawn showing
the road. You see that this is the road which goes up to
the culvert, and this is the school, and here are some trees
in front of the school, and here is Academy Street, and
here is West Norfolk Road over here, you see Y
A. Yes, sir.
Q. And here is the road -which goes towards Portsmouth,
and here is the Post Office, and here is Mr. Carney's house f
A. Yes, sir.
·
Q~ You understand it then?
page 58 ~ By Mr. Wells:
Q. And here is Hargrove's house f
A. ·Yes, sir.
By Mr. Martin:
Q. You understand it f
A. Yes, sir.
Q. Here is the Post Office here. You state as the children
came around the Post Office the mule went acros-s the road
and caused the accident Y
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A. Yes, sir.
.
Q. How near was your mule to the Post Office'
A. I don't know exactly.
Q. As far as from here to that gentleman 7
A. Further than that.
Q. As far as from here to the door 7
A. Further than that.
Q. It was further than the door?
.
A. Yes, sir, it was as far as from here to where the car
sits· on the street.
Q. It is about as far as from me to where that automobile
is parked on the street. That is something like 60 yards,
isn't it?
Mr. Wells : I don't know.

By Mr. Martin:
.
Q. ·You would not say in yards how far!
A. No.
pagec69 } Q. But about as far a.s from here to the auto,
mobile from the Post Office is where the accident
occurred?
A. Yes, sir.
Q. Where did the children come from?
A. From around the store.
Q. What do you mean by the store_:_the Post Office and
store?
A. There is a porch on the Post Office, and they came
around here.
Q. They were not on the porch t
A. They came around the porch.
Q. They came from around the porch like I draw the line~
A. Yes, sir.
Mr. Carney: Now, if your Honor please, I submit that
that is rather misleading to the witness and everybody concerned. He has to1d Mr. Martin and told the jury what happened and how the children came off the .porch, and Mr.
Martin has made a mark entirely different from what he
said, and after he made the mark counsel made him state
"Yes"·
·
Mr. Martin: That is what he said. He said he came around
the store.
.
Mr. Wells: That is misleading the witness by the map.
Mr. Martin: I am not trying to confuse him, but trying to
get at the bottom of it on cross examination.
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Mr. Carney: The :witness told him, and when Mr. Martin
puts on the map something else. he acquiesces.
page 60 ~ The Court: You will have a chance to clear it
up.
By Mr. Martin:
·
Q. The place where the mule was snow-balled was in front
of the school f
A. Yes, sir.
Q. That is the only place that they sno,v-balled him-up
in front of the school?
A. ·Yes, sir.
·
Q. They threw two or three snow-balls¥
A. ·Yes, sir.
Q. Did any snow-balls hit the mule?
A. Yes, sir.
Q. How many?
A. I don't know.
Q. One or two Y
A. I don't know how many. I know some hit him. •
Q. And that was at the school?
A. Yes, sir.
Q. You came clean from the school to the Post Office witilout any more snow-balling¥
_ A. Yes, sir.
page 61}

MISS JANE TROTI\IAN,
on behalf of the defendant, being duly sworn, testined as follows:
Examined by J\IIr. Carney:
Q. Miss Jane, you are a student at the Churchland High
school, are you not Y
A. Yes, sir.
Q. Were you at school on the day that they had an accident
down there between an automobile and a mule and ·cart?
A. Yes, sir.
Q. Did yon see that accident?
A. Yes, sir.
Q. Where were you when you first sa'v the mule and cart
that day¥
A. I had just gotten on the concrete road on the school
ground.
Q. How long before you saw the mule and cart was .it that
you left the school-house?
A. I left before I saw it.
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Q. You left before you saw it7
.
A. The mule passed me.
Q. ·You left the school house going to the Post Office?
A. Yes, sir.
Q. Did the mule pass you Y
A. Yes, sir.
Q. Were you on the road when the mule passed
page 62 ~ you or on the school grounds Y
A. I was on the side of the road.
Q. What was the mule doing when it passed yo"u 7
A. Running kind of shying to the left.
Q. What was the man driving it doing?
A. Trying to stop it.
Q. Did you see anybody snow-ball the mule that day~
A. No, I did not.
Q. I don't know whether you know about distances, or not,
but about how far was the place where the mule passed you
on the road to where they were digging up the stump on
the school house yard Y
A. About 100 yards or more.
Q. And the mule overtook you as you were going to the
Post Office?
A. Yes, sir.
Q. Ho,v far had the mule gotten in front of you, after
overtaking you on your way to the Post Office, before he met
this automobile Y
A. About a little over ten yards, I reckon.
Q. Was the driver holding the lines or had he thrown the
lines do'vn on the dashboard?
A. fie was holding the mule, trying to stop the
page 63 ~ mule.
Q. Was the mule trying to get away all the time,
or quiet and gentle Y
A. The mule was trying to run.
Q. And the man was standing in the cart trying to hold
it?
A. Yes, sir.
Q. At the very instant of the accident, what happened 7
A. The mule pulled to the right.
Q. To which direction?
A. To the right.
Q. Pulled to the right Y
A. After he hit the car.
Q. After he hit the car~
A. Yes, sir.
Q. But just before he hit the car, which way did he go?
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A. He was swinging to the left.
Q. After he passed you, to the point of the accident, which
way was the mule pulling Y
A. To the left.
Q. And was the man holding him hard up on the right Y
A. Yes, sir, the man was_ pulling him back to the right.
Q. When he got opposite this. automobile, before he hit. it,
what did he do?
A. Kept going to the left.
page 64 ~ · Q. Did he hit the automobile Y
A. The shaft hit the automobile.
Q. How far to the left did the mule go?
A. It went off the road.
CROSS EXAMINATION.
Bv Mr. Martin:
~Q. I think you said you had been to school?
A. Yes, sir.
Q. And you were going toward the Post Office ; were you
alone or with some friend y
A. With a boy and girl.
Q. The three of you were walking along towards the Post
Office?
A. Yes, sir.
Q. Where were you when the -mule passed you Y
A. I had just gotten on the road.
Q. Look here, please: You see this map shows the main
boulevard road, and here it shows the school, and here it shows
the Post Office, and here is the road to West Norfolk; do you
understand that Y
A. Yes, sir.
Q. Here is Mr. Hargrove's dwelling, and ~fr. Carney's
dwelling here; do you understand that Y
A. I was right along there (pointing).
page 65 ~ Q. You were just about around here?
A. :Yes, sir.
Q. You had just come past the place where the West Nor·
folk road runs into the Churchland Boulevard Y
A. Yes, sir:
Q. When th~ mule passed you Y
-A. Yes, sir.
Q. So the three of you children were left behind the mule
and eart, weren't you f
A. Yes, sir.

J. T. Griffin Truck Corp. v. W csley M. S'mith.

51

RE-DIRECT EXAMINATION.

By Mr. Wells:
Q. Were any of the children in the mule cart at all!
A. No.
By Mr. Carney:
·
Q. When the mule came on down in the vicinity of the
Post Office, after having passed you, did you see any more
school children down there t
A. I didn't see them.
page 66}

RE-CROSS EXAMINATION.

By Mr. Martin:
Q. And you were looking right straight down the road
the same way that the mule was going, and you didn't see
any children in front of you 7
A. No.
By· Mr. ·carney:
Q. After you got to the Post Office did you see any more
children there?
·
A. Yes, sir, there were some there.
CLAIBORNE BURTON,
on behalf of the defendant, being duly sworn~ testified as fol~ows:

Examined by Mr. Wells:
Q. What is your name 7
A. Claiborne Burton.
Q. What js your age 7
A. Fifteen.·
Q. Do you live in Norfolk Countyt
A. Yes, sir.
Q. Near Churchland 7
A. No, sir, three miles from Churchland. ·
· Q. You go to school at this Churchland school,
page 67 } do you not 7
.
A. Yes, sir.
Q. Were you going to school there January 21th of this
year?
A. Yes, sir.
Q. Did you see the mule and cart on the road f
. A. Yes, sir.
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Q. Where were they when you first saw them Y
A. Wlien I first saw the mulef
Q. YesY
A. I was coming out from the school yard; coming from
the school yard the mule passed me just as I got on ·the
boulevard.
Q. You were coming from the school towards the concrete
boulevard' A. Yes, sir. , ·
Q. And the mule pass_ed you at that time Y
A. Yes, sir.
·
Q. Did you see any children snow-balling the muleY
A. No, sir._ ·
Q. Either before or after that?
A. No, sir.
Q. The mule had passed by the front of the school at that
timeT
A. Yes, sir.
Q. What was the mule do_ing?
page 68 ~ A. It was running along the cement.
Q. Did it appear to be excited, or was it going
along quietly Y
A. It looked kind of excited.
Q. What was it doingY
A. Running along.
Q. Did you see the driverY
A. Yes, sir. ·
Q~ Do you know whether or not the driver had the reins
in his hana?
A. No, sir, I couldn't see that.
Q. Come right here, will you. This is the school?
A. Yes, sir.
Q. This is· the clump of trees in front of the school, and
this is the concrete road, and this is the way to Portsmouth;
this is the Hargrove house. You know thatT
A. Yes, sir.
Q. Did you see any children just before they got to th~
Hargrove house Y
•
· A. No·, sir.
Q. When was the next your attention was called to the
muleY
A. When the automobile appeared.
Q. What was the mule doing then?
A. He tried fo puii off the mule. The automobile was
ahead, and he tried to slow it up.
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Q. Who do you mean by he ~
A. The colored man.
Q. The driver of the mule 7

A. Yes, sir.
Q. Did he slow the mule up¥.

A. He didn't stop it completely.
Q. What was the mule doing!
·
A. The mu1e was running before, and he tried to slow it
up.
.
Q. Was he running straight along the road, or swerving
from one side to the other 7
A. I don't know, sir.
Q. How far was the mule from the automobile when the
colored boy was trying to slow him up 7
A. I cou1dn 't see that because I was back of the cart.
Q. Were any of the school children in the cart Y
A. No, sir.
Q. What was the next that you saw the mule doing? When
they got up next to the Post Office, did you see any children
run out from around the Post Office Y
· ·A. No, sir.
Q. Did you see the accident yourself 7
A. ·Yes, sir.
Q. Tell us just what yon saw~
A. When I was coming from the school yard the mule was
running and passed me. I was running with the
page 70 ~ other two girls to the back of the cart. Pretty
soon I saw "the automobile coming. The man
slowed up the mule, and it looked like the mule 'vas frightened, and he slowed up the mule. The other fellow was
coming and wasn't running very fast.
Q. By the other fellow you mean the man in the automobile?
A. Yes, sir. When he got almost to him the mule started
to go on the right hand side where the man was.
Q. On the right hand side?
A. Yes, sir.
Q. This was before the accident happened 7
A. Yes, sir. He started to go into the middle of the concrete.
Q. Who started to go into the middle of the concrete 7
A. The colored man. He started to go into the middle of
the concrete, and the man driving the car started to go off the
cement.
•
· Q. In which direction was he going Y
A. To the right.
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Q. You mean by right the way that he was coming?
A. Yes, sir. The white man who was driving the car, he
kept on running off the cement, and the mule kept_ going
right over, and pretty soon they hit.
Q. What ·was the condition of the mule before they hit?
I mean was it excited?
A. Yes, sir, it was excited.
page 71 ~ Q. Who were the two girls running ·along with
·
~
you behind the cart ?
A. Jane Trotman and Daisy Moore.
Q. Did you s_ee the colored man at any time drop the reins Y
A. No, sir, T couldn't see that.
Q. You say he was trying to stop the mule?
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Martin:
Q. You say your name is what?
A. Claiborne Burton.
Q. Where was it you first saw the mule-I think you said
near the school ground?
.
.
A. "¥:es, sir, I was coming off the school ground.
·
Q. '\Vith the two girls f
A. Yes, sir.
Q. And that is where the mule passed you three?
A. Yes, sir.
Q.. The mule was behind you all, and you were coming down
behind the mule?
4,. Yes, sir.
Q. And then you saw the automobile coming in the other
direction?
page 72 ~ A. Yes, sir.
Q. You say the mule was running. You Imow
'\vhat a trot is f
A. Yes, sir.
'
·
Q. It was trotting, wasn't it f
A. Yes, sir.
Q. That is what you call running-trotting?
A. Yes, sir.
Q.. The man was in the cart, and you three children were
behind?
A. Yes, sir.
·
Q. You three children and the mule driver and the two
men in the automobile were the only people present?
A. At that time.
.

•
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Q. Nobody else was in sight?
A. Not at. that. time.

page 73 }

LESLIE CIDNES (Colored),
,
on behalf of the defendant, being duly sworn, testified as follows :
Examined by Mr. Carney:
Q. Leslie, where do you live Y
A. Churchland.
Q. Your name is Leslie Chines 7
A. Yes, sir.
Q. Where do you work,Y
A. I work with Ambusky.
Q. Did you see George Hinton and his mule the day that
he had an accident with an automobile at Churchland?
A. Yes, sir, I was meeting him.
Q. Were you ahead of the automobile or behind the automobile?
A. I was ahead of the automobile. The automobile was
behind me.
Q. About what point on the road was it you met him~
1\.. Right at the Post Office in Churchland.
.
Q. How was his mule going? How was the mule coming
when you met him?
A. The mule acted like he was afraid, to me.
Q. Had George thrown the lines down on the dashboard Y
A. No, sir. When I stepped in the Post Office he was still
holding the mule.
Q. Was the mule jumping or shying., or anything, trying
to get awayY
page 74} A. No, sir, the mule was trotting along like he
·
was trying to break by. .
Q. Where were you when the accident occurred 7
A. When they hit .I was in the Post Office.
Q. Did you hear the crash?
A. Yes, sir_.
CROSS EXAMINATION.
By Mr. Martin:
Q. You saw the mule trotting down the road towards you 7
A. Yes, sir.
Q. The mule was on the right side of the road where it belonged?
A. Yes, sir.
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Q. And was trotting down the right side of the road 7
A. Yes, sir.
·
Q. You didn't. stop to look at it, but went into the Post
Office~

A. Yes, sir.
Q. How long had you been in the Post Office ·before you
heard the crash Y
A.· Just as I walked in the Post Office.
Q. Just as you walked in to the Post Office you heard
a crash? ·
A. Yes, sir.
page 75 ~

PRESTON STAYTON (Colored),
on behalf of the defendant, being duly sworn, testified as follows :
Examined by ~{r. Carney:
·Q. What is your namef
A. Preston Sfnyton.
Q. Where do you live 7
A. Churchland.
Q. On the day that there was an accident between an
automobile and a mule and cart at Churchland, where were
you?
A. I was out there digging up a tree out there on the school
house yard, and I was across the road from where I work

at.

Q. Was there any snow on the ground that day?
A. Yes, sir.
·
Q. Did you see this mule and cart driven by George !linton pass there?
A. Yes, sir.
Q. What happened?
A. Just as he passed and got along there by the school
house the children beg~n to snow-ball the mule.
Q. What did the mule do.
A. The mule jumped and ran.
Q. What did George do when the mule jumped and ran 1
A. It looked like he was trying to stop him
page 76 ~ from running.
Q. Was he standing up in the cart or sitting
downY
A. St.anding up.
Q. Did he disappear on down the road-did he go on down
the road~
·
A. Yes, sir.
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Q. In what direction?
A. Towards the Post Office.
.
Q. Where did you go when he went that way under the
stress of the snow-balling?
A. I went across the road in the yard where I was working.
Q. As you went acro.ss the road in the yard where you were
working, did anything direct your attention further down
the road?
A. Yes, sir, about two minutes after I got into the yard
I heard a lumbering, and I went around the house to see out
in the road, and I saw there was a crowd gathering out there
that looked like somebody had gotten hit, and I went up
there.
Q. And you found the collision had taken place between
the automobile and cart?
A. Yes, sir.

(No cross examination.)
Defendant rests.
page 77 ~

The defendant having rested his case, the plaintiff, to further maintain the issue on its part, introduced the following evidence in rebuttal.
WESLEY M.'SMITH,
the plaintiff, in rebuttal, testified as follows:
Examined by 1\tir. l\Iartin:
Q. ·You heard 1\Ir. E. T. Johnson say something about a
conversation he had with you on the road, in which you told
him something about the mule being ahead of you as far· as
from you to a telephone pole?
A. I didn't tell Mr. Johnson anything of the kind.
Q. There is a map here that has been put in evidence;
will you come and look at it? You see here is the main road,
and here is this school, and here is West Norfolk Road, and
here is the Post Office. Do you understand the map?
A. Yes, sir.
·
Q. Here is a tree marked "elm tree".
A. Yes, sir..
Q. Can you tell us about where it was you were?
A. I told }fr. Johnson as I rolled off the road from the concrete there was a tree or telephone pole I come very near
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going into as I stopped my car. That is where Mr. Johnson
made his error.
Q. ·Regarding the elm tree, how near the elm tree
page 78 ~ were you when you got hit?
.
A. My car was between the elm tree and the
road, but how much I couldn't say. It happened so quick I_
couldn't tell, but my car went between the elm tree and the
road.
Q. It WftS juAt north of the elm tree?
A. Just north of the elm tree where I stopped, along in here
(indicating).

CROSS EXAMINATION.
By Mr. Carney:
Q. :htir. Smith, will you please tell me what is the distance
from the elm tree to the next telephone pole on this side of
the road?
A. I couldn't tell you about a pole back here. I don't know
that there is a telephone pole there.
Q. I say the nearest telephone pole to the elm tree on this
side of. the road?
A. I never saw any pole after I turned off the road. There
is an elm tree I notice here.
Q. Here is a telephone pole on the side of the road; the
engineer has put it right there.
A. I had not left the road. I didn't leave the road at the
telephone pole. I left the road after I passed the telephone
pole. I came between this tree and stopped my
page 79 ~ car about where my finger is.

C. E. WINBROtJGH,
on behalf of the plaintiff, in rebuttal, testified as follows:
Examined by 1\fr. Martin:
Q. You heard Mr. Johnson say something-about Mr. Smith
telling him something about a telephone pole 7
A. I didn't hear Mr. Smith tell him anything about a telephone pole.
(See manuscript for blue print.)
page 80 ~ This is the plat in the case of Wesley M. Smith
v. John T. Griffin Truck Corporation, a corporation.
JAMES L. McLEMORE, Judge.
Judge of the Circuit Court of Nansemond County.
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page 81 } And after the introduction of the evidence, as set
.
forth above, the plaintiff asked the court to grant
his instructions as follows:

1.
The Court instructs the jury that if they believe from the·
evidence that the plaintiff was injured by the negligence of
the defendant as alleged in the notice, it is the duty of the
jury to :find for the plaintiff.

2.
The Court instructs the jury that contributory negligence
is no defense in this case.
Which said instructions 1 and 2 were granted by the Court
as prayed by the said plaintiff.
And thereupon the defendant asked the Court to grant its
instructions as follows:

1-X.
The Court instructs the jury that this action is bas.ed on
the alleged negligence of the defel1dant, and the burden is
upon the plaintiff to prove by a preponderance of the evidence that the defendant was guilty of the acts of negligence
alleged by the plaintiff in his notice of motion.

2-X.
If the jury believe from the evidence that the driver of
the mule was exercising due diligence and care in driving
the mule along the road·; and that the mule, from cause beyon"d the driver's control, suddenly became frightpage 82 } ened and unmanageable, and while in this condition lunged into the approaching automobilethen there is no liability on the defendant for the damage,
if any, caused by the mule under these circumstances.

3-X.
If the jury believe from the evidence that the mule gave
evidence· of fright, then it was the duty of the driver of
the approaching automobile to immediately bring his automobile and its engine to a full stop, and allow ample room
and time for the mule to pass, and to lead the mule past his
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automobile. If the driver of the automobile, the plaintiff,
failed- to perform this duty, he cannot recover against the defendant, and the jury must find for the defenqant.
And the Court accordingly granted the said instructions
1-X and 2-X as prayed by the said defendant, and refused
to grant the said defendant's instruction 3-X -as aforesaid,
to which action and ruling of the Court the said defendant at
the time -duly excepted; and the said instructions numbers 1
and 2, and 1-X and 2-X, as shown ·in this bill of exceptions,
were all of the instructions granted in the ease.
And after the introduction .of the evidence and the granting of Instructions 1 and 2, and 1-X and 2-X, as .sho'vn in this
bill of exceptions, the case was argued by counsel and submitted to the jury to consider their verdict, and the jury retired into their room to consider their verdict, and, after
some time, returned into court and rendered a verdict in the
words and figures following, to-wit:
'_'We, the jury, find for the plaintiff in the sum of $5,000.00."
page 83

~

NO

STATE~fENT OF CONTRIBUTORY NEGLIGENCE WAS FILED IN THIS CASE.

And thereupon the defendant duly moved the Court to set
aside the verdict of the jury and to enter judgment for th~
defendant, argumen_t upon which motion was deferred to a.
later day; and afterwards, to-wit, on the 15th day of October,
1926, the Court, after hearing argument on said motion,
overruled the same and entered judgment on the verdict
aforesaid, to ·which ruling and action of the Court the defendant at the time duly excepted, and prays that this its Bill
of Exceptions may be signed, sealed and made a part oft~
t:ecord, which is accordingly done this the 9th day of December, 1926, within sixty days from the time at which the judgment in this case was entered, and within the propery time
allowed by law for the tendering and signing of the same. It
appearing in writing that counsel for the plaintiff has had
reasonable notice of the time and place at which this Bill
of Exceptions is tendered.
JA!fES L. McLEMORE. (Seal)
Judge of the Circuit Court of N ansem')nd County.
A true and accurate copy.
JAMES L. 1\fcLEMORE, Judge.
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page 84 } Virginia :
In the Clerk's Office of the Circuit Court _of Nansemond
County.

I, G. E. Bunting, Clerk of the Circuit Court of Nansemond
County, Virginia, do hereby certify that the foregoing and
annexed is a full transcript of the record of the case of W esley 1YI. Smith vs. John T. Griffin Truck Corporation, as shown
by the records of said Court and office.
I further certify that the same was not made up and completed and delivered until the plaintiff, by his attorney, had
received due notice thereof, and of the intention of the defendant to apply to the Supreme Court of Appeal of Virginia
for a writ of error and supersedeas to the judgment aforesaid.
Given under my hand this lOth day of December, 1925.
G. E. BUNTING,
Clerk Circuit Court of Nansemond County, Virginia.
A Copy-Teste:

H. STEWART JONES, C. C. ,

.
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