1990 DAVIS MOOT COURT COMPETITION

FACTS

The background of this dispute starts in 1951, when
Augustus Howard, (hereinafter Augustus), purchased the Mays farm
products retail store in New Richmond, Lewis Hall. Howard
changed the name of the store to the Howard Feed Company,
(hereinafter Howard), and commenced selling dairy animal feeds to
members of the neighboring farm communities in Virginia and
Maryland. Most of the products sold by the Howard's were labeled
with the name of the producer, but some were also sold under the
store's own Howard label. Since 1951, Howard has advertised its
trade name and palette of products in various media, including
periodicals, trade publications and radio. The ads have been
very successful and the demand for the feed has increased
dramatically over the years.

As the ads began to pull in customers, Howard decided
that he was going to need another processing plant in order to
keep up with the ever increasing demand. In keeping with this
plan Howard sent feelers out to look for a plant that could
produce a minimum of 4 tons of base feed per month.

After six months of looking for the proper facility,
one of its feelers found out that Bayou Feed Company, a Louisiana
corporation, had decided to close their processing plant in Lake

Charles, La. because they found a larger plant and cheaper source



of labor in Texas. Howard, seeing this as an opportunity to ease
his highly strained production system, jumped at the opportunity.
It offered to buy the plant as long as the plant's production
capacity was equal to or greater than the capacity of its New
Richmond plant, which was currently producing 5.5 tons of feed
per month. Bayou assured Howard that the Louisiana plant has the
capacity to produce at the very least 6 tons per month with the
capacity to produce 30% more if the plant's equipment was
upgraded. On January 25, 1990, Bayou accepted Howard's offer of
$376,000. The contract stated that the plant's equipment was
only four years old. Howard gave Bayou a deposit, a cashiers
check made out for $100,000 and signed an agreement to purchase
the processing élant for $375,000. Under the terms of the
agreement the plant must be able to produce at least 6 tons of
feed per month. The property was to be transferred 60 days from
the signing of the contract.

Over the next two days, another one of Howard's feelers
found a processing plant for sale in Florida. The asking price
for the Florida plant was $250,000 and its capacity was equal to
or slightly better than Bayou's Louisiana plant. Augustus
Howard, president and sole shareholder of Howard Feed Company,
began thinking that he might be able to refit the plant and
increase the plant's capacity with the money it could save by not
purchasing the more expensive Bayou plant. According to his
contract with Bayou, however, Howard had already bought the

Louisiana plant. After reveling in his coup for a few moments



and with the thought of greenbacks dancing in his head, Augustus
faced the reality of his situation. What in the world was he
going to do with two processing plants? Business was good but it
was not that good! After thinking about the problem for a few
minutes he decided to see if he could get out of the contract
with Bayou by showing that the Louisiana plant was incapable of
producing 6 tons of feed per month and that Bayou fraudulently
misrepresented that fact in the contract. 1In order to do this,
he drafted a phony Industrial Engineer's Report which stated that
the Louisiana plant could only produce a maximum of 3.5 million
tons of feed per month. Augustus also knew that Bayou had just
lost a highly publicized civil suit in which it had been found to
have defrauded some of its customers. Augustus thought that the
threat of another public suit would force Bayou to give in to
Howard's demand that the sale contract for the Louisiana
processing plant be mutually rescinded.

To implement this plan Augustus decided to call upon a
busy local attorney to see if she would be able to put his plan
into action. He called Rosemary West. Ms. West had a good
reputation and Augustus thought she probably had the ability to
make his problems go away.

Augustus called West and set up an appointment for the
following day, January 28, 1990, at 11:00 a.m., to discuss the
matter. Augustus, who is always on time, was kept waiting for
thirty-five minutes while West handled other matters. After his

lengthy wait, Augustus was ushered into the inner sanctum and had



to wait another five minutes while West fielded phone calls.
After West got off of the phone, Augustus explained the history
of the contract and told West that he wanted her to see if she
could sue Bayou for fraud. Augustus presented West with the
phony report and told her that it was a bona fide Industrial
Engineer's Report.

After looking over the report, West told Augustus that
the report seemed to indicate that Bayou misrepresented the
capacity of the plant. In making the statement, of course, West
had no idea that the report was false in any way. ‘Augustus then
made it clear to West that he wanted her to go ahead and bring
suit against Bayou, unless Bayou made an offer to settle.

The following day, January 29, 1990, West called
Bayou's in house counsel, Robert Johnson, and informed him of
Howard's intent to file suit against Bayou. West then told
Johnson that she had a study which showed that Bayou had made
misrepresentations of material fact in that they had in fact lied
about the production capacity of the plant. Johnson replied that
Bayou stood by its claim as to the capacity of the plant. West
then stated that she had no recourse but to sue for fraud in the
state court.

On behalf of Howard Feed Co., filed a complaint in the
state court of Lewis Hall on February 7, 1990, seeking relief
from its contractual obligations to Bayou. The allegations in
the complaint were based solely upon West's reading of the

Industrial Engineer's Report and the limited conversation that



she had had with Howard in her office. West did not do any legal
or factual research beyond her conversation with Howard in her
office and her reading of the Engineer's Report.

On February 7, 1990, in response to the complaint,
Bayou's litigation attorneys petitioned the federal district
court to have the case removed to federal court based upon
diversity of citizenship. Bayou's petition was granted and the
case was removed to the Federal District Court for the District
of Lewis Hall.

Shortly after removal of the action to federal court,
Augustus decided to "juice up" the allegations of fraud by
alleging that, not only had Bayou misrepresented the production
capacity of the plant, but that Bayou had lied about the age of
the equipment in the plant. To this end, Augustus manufactured
an Economic Report, which stated that "contrary to the provisions
in the contract, the equipment in the plant was made in 1965, not
1985. As such the purchase of the Louisiana plant will have a
damaging economic impact on Howard Feed Company." On March 3,
1990, Augustus gave the Economic Report to West, who again
wrongly believed the second document to be totally authentic and
true. Again, without making any inquiry into the authenticity of
the Economic Report, West immediately amended her initial
complaint to include the additional allegation that Bayou had
fraudulently misrepresented the age of the plant's equipment.
Therefore, the Amended Complaint contained two allegations of

fraud. First, it alleged that Bayou fraudulently misrepresented






IN THE UNITED S8TATE8 DISTRICT COURT

DISTRICT OF LEWIS HALL

AUGUSTUS O. HOWARD FEED COMPANY, INC.,

THE BAYOU FEED COMPANY, INC.,

CIV. A. No. 89-4614
March 30, 1990

This matter comes before the court on a motion to
dismiss for a failure to state a claim and for imposition of
attorney's fees and costs upon Respondent and its attorney. The
mover is the Bayou Feed Company, a Louisiana corporation. The
respondent is the Howard Feed Company. The Howard Feed Company
is represented by Rosemary West, an attorney admitted to practice
in Lewis Hall.

The case arises out of a January 25, 1990 contract
between the Howard Feed Co., (hereinafter Howard), and the Bayou
Feed Company, (hereinafter Bayou), for the purchase of a feed
processing plant in Lake Charles, Louisiana for $326,000. Two
days after completing the contract, Howard learned of an
identical feed processing plant in Florida which it could
purchase for $126,000 less than the agreed upon contract price
for the Louisiana plant. Upon learning of the availability of
the cheaper plant, Howard sought to avoid performance of its

contractual obligations with Bayou, in order to purchase the less


































































