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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

CITY OF NEWPORT NEWS, Plaintiff in Error,

vs.
COUNTY OF WARWICK, Defendant in Error.

Brief of Counsel for County of Warwick.

From an order entered by the Circuit Court of the
County of Warwick, Virginia, on the 11th day of April,
1931, wherein the petition and application of the City of
· Newport News, Virginia, for correction and cancellation
of certain alleged assessments of property was dismissed.

QUESTIONS OF LAW INVOLVED.
(Italics and capitals are generally ours. Page references are to printed record.)
. The Plaintiff in Error, hereinafter called the "City,"
in its assignment of errors, alleged the holding of the

2
TI;"ial Coqrt ·w~s erroneous in the following

particulars~

VIZ.:

1.- That the 1928 amendment to Section 183 of the
Constitution has made no such. change in ·the policy of
the law with respect to the liability of municipally owned
property for .taxation as to make municipally owned
property absolutely exempt;
2. That the land, with the improvements thereon, upon
which the taxes complained of were assessed· for the year
1929, w~s during said year a source of revenue or profit
to the City of Newport News, within the meaning of said·
Section 183 of the Constitution as amended, and liable
for t~ation;
3. That under Section 183 of the Constitution of Virginia, as amended, the personal property belonging to the
City of Newport News and situated in Warwick County,
as well as "all buildings and land" belonging to the City
of New]?ort ·News and situated in Warwick County, is.
liable for taxation, and that ·the personal property belonging to the City of Newport News, as well as all
"buildings· and land" belonging to the City of Newport
News. and situated in York County, is liable for taxation; :

4. That the ·.court is without jurisdiction to

change·~

the values placed on said properties for the reason that ·
said applications were not filed within the time required
by law;
I

5. That the matter of the value of· said property in

3
Warwick County was one of the issues raised in a former
application for the correction of the same assessment as
erroneous for the year 1927 in a proceeding had in the
Circuit Court of Warwick County, under the stjle! of
City of Newport News v. Warwick County, which was
heard upon appeal in the Supreme Court of Appeals and
is reported as Warwick County v. City of Newport
News, 153 Va. 789, 151 S. E. 417, and that the said
matter is now also res adjudicata;
6. That the said application for correction and cancellation of said assessments be refused and dismissed at
the costs of the applicant.
Other facts which may be deemed material will be
stated in the argument under .each assignment of . error.

ASSIGNMENT OF ERROR NUMBER ONE.'
CoNTENTION OF THE CouNTY UNDER THIS AssiGN-.
MENT.

That the amendment of Section 183 of the Constitu;..
tion in 1928 has made no change in the policy of the law:
with regard to municipally owned property; that the
p~licy, under the amended section, is exactly 'the same :as
under the. Constitution of 1902.
'I.

---.--~--------~--
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)_ARGUMENT- ON REASON AND. AUTHORITY.
A comparison of the constitutional provision, here under discussion, viz.: Section 183 of the 1902 Constitu.tion, and ·the same section ·as amended in 1928, will be
found on pages 11 and 12 of the City's brief, and we
will not copy them herein· at length; but ~ake reference
to them for the convenience of the Court.
The Honorable Robert F._Hutcheson, Presiding Judge
at the trial of this cause, having filed a written opinion
_with his decision, which is made a part of the record in
this case, in which he has set forth fully and concisely
the reasons supporting his conclusions, together with an
analysis of the Virginia authorities bearing on this question, we quote therefrom as follows :
"The first contention of the City is that all of its
waterworks property, re~l and personal, owned by
the City and situated in the Counties of Warwick
and York, is absolutely exempt from taxation under
Section 183 of the Constitution as amended in 1928.
The Supreme Court in the cases of Warwick County
v. City of Newport News, 153 Va. 789, and York
Co. v. City of Newport News, 153 Va. 824, having
decided adversely to this contention as to tax levied
on the same property for ·1927, under the same section of the Constitution before the amendment of
1928, the exact question is whether the amendment
of this section has changed ·the law with reference
to municipally owned property, so as to render exempt this property which was theretofore ·taxable.
"For sake of comparison, it will be helpful to set
out the portions of Section 183 which _a~e pertinent
~-to this case, as they appear b~fore and after amend~ent:·
·

(Here is set out the section of the; Constitution
under review. See Record pages 11-12 and 90-91
for same.)
"So far as the present question is concerned, .the
change on which the City relies to sustain its position
is the elimination of the words 'used wholly and exclusively for county, city, town, or school purposes,'
from subsection (a). It is earnestly urged, ( 1) That
the deliberat~ elimination of these words indicates
an intention to change the law; (2), that the effect
of the omission is to place property owned by 'any
political sub-division' on the same footing as property owned by the Commonwealth, and to make it
exempt from taxation regardless of its uses; and
( 3), that the qualifying provision in the latter part
of Section 183, denying exemption to property which
is leased, or used as a source of revenue or profit
(which is retained practically without change in the
amendment), has no reference to property in Class
(a). In further elaboration of the claim, it is contended that in the decided cases construing exemptions to this class of property, our Supreme Court
has always made the use to which the property was
put the test, and has either held that the exception
above referred to has no application to political subdivisions of the State, or has considered the question
of its being a source of revenue or profit only insofar
as it might go to show that the property was not used
wholly and exclusively for municipal purposes; and
that, consequently, these words being now eliminated
from subsection (a),· the question of whether the
property is a source of revenue or profit has·no bearing at all.
"The cases relied on to support this claim are
Black v. Sherwood, 84 Va. 906; Norfolk~ Ports-

>·:·t1.·mouth and Newport News, Co. v. City of Norfolk,
·.: ;- 106 Va. 139; Commonwealth v. Richmond, 116 Va.
~: · · :69; Commonwealth v. The Ferries Co~~ 120 Va. 827;
and Warwick County v. Newport News, 153 Va.
789.
"In the case of Black v. Sherwood, it appears that
; the City of Nor folk claimed the right to tax a lot
situated in said city, owned by the County of Norfolk and the City of Portsmouth, and used by said
· county and city as a landing place for their ferry,
established between the cities of Norfolk and Ports.mouth. The case arose prior to the Constitution of
1902'. ·At that time there was no constitutional provision on the subject, but exemption depended on the
construction of a statute, found in Secti.on 457 of
the Code of 1887. This statute enumerated, without any attempt at classification, certain real estate
·exempt from taxation, and included as one of its
clauses 'real estate belonging to any county, city or
town.' At the end of the section was this sentence:
! '

''

·

I,

" 'Provided, however,. that nothing. herein contained shall be construed to exempt from taxation any par.t of a lot or building used for any
private purposes, or for profit.; but where a part
of the. property or its proce.eds is. used. for charita)?le, .or schooL purposes, then, to that extent,
the same shall be exempt from taxation. And
the chief officers or trustee of such association
shall.be required to make oath as to what part,
if any,. of such ·revenues of the ·association is
devoted to private purposes or .profit.'

of

' ''The: City
N orf()l~ ~l~i~·ed that the ptbperty
\Vas not exempt because· the ferry ·property was a

source of profit, and that under this last-mentioned
provision of the statute, it became taxable. The
Court disposed of the contention in less than a dozen
lines.
"It said:
. " 'It is clear, we think, that this provision
has no reference to county or city property,.and
that the law distinctly exempts from taxation
the real estate of a city or county, for similar
reasons that the real estate of the Commonwealth is exempted, the former being but political subdivisions of the State, and such. property stands related to the Commonwealth as its
own. But whatever may be the reasons of the
legislature, this property is exempt by the plain
language of the law from taxation, and this is
in accord with the ancient usage of the Commonwealth!'
"The court bases its decision on ~the plain language
of the law. Under sound rules of construction, it
could hardly have held otherwise than that in this
particular statute, the 'exception' applied only to
property used partly for charitable or school purposes, and partly for private profit.
"In 1896, Section 457 was amended (Acts 18956, Cap. 178) by including in its enumerations of exemptions, real estate belonging
" 'to the Norfolk County ferries, so long as
the same is used as a highway, whether leased
out for profit or not;'
and also by adding an additional proviso at the end
of the section as follows :
·

U 'and provided further, that, .although the
·land upon which such buildings or improvements are located shall be exempt from taxation under this section, nothing herein contained, shall be construed to exempt from taxation
the buildings and improvements ·on any real
estate belonging to ~ny county, city or town,
which are leased out for profit.'
I

"Then came the Constitution of 1902, which undertook to deal with the whole subject of exempt
property in Section 185. It divided such property
into seven classes, and after enumerating them, add.ed language as to lands and buildings used as a
source of revenue or profit which is the bone of contention in this case. It is apparent, I think, that this
·language is materially different from that found
in Section 457 of the Code of 1887 under which
Black v. Sherwood was decided, as well as from that
section as later amended in 1896.
((Norfolk~ etc., Co. v. City of Norfolk was decided
in 1906. The City of Portsmouth and County of
Norfolk have leased this same ferry to the plaintiff,
arid· this case involved the right of the City of Norfolk to impose a license tax on the business of the
private· corporation operating the ferry under the
lease. The court in stating the case, said:
"'It is conceded that under section 457 of
the Code of 1887, as amended by an act approvedJanuary 28, 1896 (Acts 1895-6, p. 218),
·section 488 of the· Code of 1887, and the case
of Black v. Sherwood, 84 Va. 906, the real and
personal property leased in this case :are exempt
· from taxation.'
·

9
'.~It then. proeeeded to hold that this fact has no
bearing on the question at issue, and did not exempt
the lessee from the -payment of the licep.se tax. It
does not appear .in the case whether the tax was
, leyied prior to-the Constitution of 1902, or. not. Apparently it :was,. as. section 457 was amended in the
Se.ssion of 1902-3-4 to conform with the Constitution, and this amendment was not referred to; but·
in any event, the statement of the court was obiter,
and the question of "vvhet~er t~e Constitution of 1902
changed the existing l.aw wa~ not considered.
((Commonwealth v. The Ferries Co.) decided in
1917, involved the constitutionality of a special act
of the legislature, approved March 13, 1912, which.
recited that taxes arnountirig to $992.40 on this.same
ferry property had been adjudged _by the Circuit Court of Norfolk to be illegal, and directed the Auditor of Public Accounts- to· ch-aw his warrant for
that sum in favor of the plaintiff pn the treasure of
the City of Norfolk. It was contended that, -inasmuch as the proceeding in. which the levy has been
. declared illegal was .a sui~ for an injunction involv' . . ing State taxes, only the Circuit Court of the City
of Richmond had jurisdiction, and consequently
there had been no ·valid adjudication of the fact
that the levy was illegal. It was not denied, however,
that the tax ~as illegally -lev_ied. After holding that
under -this state of facts, a prior adjudicatiqn was
. unnecessary_ as a conditiqn precedent to legislative
action, the court added : · · '

. " .'Yet if there was any merit· in the point
r$tre_ssed by the plaintiff.·in error·. that a prior
. ~~dJudication by a ;court that the F~rries Co.
was not taxable was· necessary to· warrant the
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Act of 1912, the: ~ontention is_ answered by the
case of Black v. Sherwood, 84 Va. 906, and
Norfolk, etc., v. City of Norfolk, 105 Va. 139,
holding that the property of the Company was
nontaxable.'
"Here again, we have a mere dictum, not neces.sary to the decision of the case, based in so far as
Norfolk, &c Co .. v. City of Norfolk is concerned, on
another dictum, and as to Black v. Sherwood on a
case which was decided before the Constitution of
1902 went into effect, and which purported to construe only section 457 of the Code of 1887, before
. the amendment of 1896. I am unable to see that
these ferry cases throw any light on the question of
whether the qualifying provisions in section 183 of
.the Constitution of 1902, denying exemption to land
or buildings used as a source of revenue or profit,
applies to municipal corporations. The question was
not raised or considered by the court in any of them.
The most that Ca.n be fairly said of the ·two cases
following Black v. Sherwood is that in them counsel
conceded the illegality of the tax, and the court assumed it.
"The question was· directly raised in the cases of
C·ommonwealth v. City of Richmond, supra,· Superviso1"S v. Norfolk, 153 Va. 768, and Warwick County v. Newport News, supra.· In each of these cases
it was expressly claimed that property owned by a
municipality was used as a source of revenue or
· profit, and that this fact made it subject to :taxation.
, Without setting out the particular facts· of such case,
it is· sufficient to say that the court did not in any of
·them.hold,:as I· understand. these decisions, that the
.• ·-... qualifying language as to• revenue and profits in the

11
... ··latter part ·of Section ·183 ·of the Constitution did
not apply to _property in sub-section· (a), but exact, ly the contrary.· In applying it, however, the court
adopted a liberal· rather· than a literal rule of construction-a rule of reason, and of common sense.
It is the same rule which had been previously applied
·· in dealing with the application of this exception to
· educational institutions (Hampton N ormal~&c Case)
and religious associations (Lynchburg Y. M. C. A.
Case). The court said in effect that when a municipal body operated a. property from which it is entitled under the law to collect revenue, it is not required that the business be conducted at loss in
order to entitle it to exemption. The profit contemplated which will have the effect of taking away
the exemption, is one that is earned as a result of
a manner of operation which is foreign to the purposes or. duties of the municipality, and at the same
time is substantial in amount, and not de minimis.
The provisions as to revenue or profit, whether ap. plied to municipal bodies, educational institutions,
religious bodies, or .any other of :the 'seyen classes
of exempt property, m.ust be read in · the light of
the underlying reasons which dictated the policy of
exemption. T.he reason back of the .exemption to
·municipal corporations. is the. fact that they disc~arge governmental functions with reference to
those to whom. they owe a municipal duty; and a
profit earned from property used in any substantial
degree for other purposes.rendere9 that property
.. taxable. It is true .that this, in a sense, is making
.. : the ~anner apd extent of the use of the property a
·: .... J~s~,.. but the effect .of the decisions is to hold that
.. '~ed. w:holly an~ :exclusively,' and 'be,la ·source of
:. ,·.: revenue ~d.. profit,~ ·are not_ ~~p~rate·. and · distinct

a

tests, but merely different way$ of expressing the
same idea.
"That the revenue and profit clause in section 183
of the amended Constitution was intended to apply,
and does apply, to political sub-divisions of the State
is further shown by the following considerations :
· " ' ( 1) By its own terms, the. exception embraces "any building or land, or part thereof,
mentioned in this section, and not belonging to
the State"; only State-owned property is excluded.
" ' ( 2) The Report of the Commission to Propose Amendments to the Constitution, made to
the Legislature of 1928, comments on the
changes made in section 183 as follows: "The
section has been recast, largely in the interest
of clearness and brevity." It then calls attention to two minor changes. It says nothing,
however, as to any change in the policy of the
law with respect to the property in class (a).
" ' ( 3) The amended Constitution in its Rules
of Construction (Sec. 198) provides: "Omissions, having been often made for brevity, or
because a part omitted was superfluous, do not
necessarily imply a change of policy."
" ' ( 4) The Supreme Court, in Warwick
County v. Newport NewsJ at page 810, expressly declared th.at the terms of this exception "repeats the same idea" as that conveyed by the
words ''used wholly an<;l exclusively for coun.. ty, cicy, town, or public school purposes."
·
"'(5) The Legislature of 1930, in adopting
S~c. 435-a of the Tax Code, has placed a construction on section 183 ;of the· amended Con-
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stitution, which necessarily implied that property owned by political sub-divisiqns of the
State is not absolutely exempt.'
"My conclusion is that the omission of the words
'wholly and exclusively, &c.,' has made no change in
the policy of the law with respect to the liability of
municipally owned property for taxation."
In asserting the negative of the above question, the
City, in support of its contention, asserts that that part
of Section 183 of the Constitution, viz.:
"Whenever any building or land, or part thereof, mentioned in this section, and not belonging to
the State, shall be leased or shall otherwise be a
source of revenue or profit, all of such buildings and
land shall be liable to taxation as other land and
buildings in the same county, city or town, * * *."
"***has no reference to property in sub-section
(a), to which absolute exemption from taxation is
now given."
To uphold this contention, counsel for the City cite no
authority which will stand the test of analysis. If, in recasting this section of the Constitution, the revisors have
in mind a change of policy, we submit it is reasonable
to assume that they would have inserted, after the words
"and not belonging to the State", the words uor any political sub-division thereof,, or other words of similar
import; which would have made a most material change
therein; and, then the note, appended to this section,
would surely have pointed out this materi~l clu!nge
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In view of the very clear, painstaking and ~areful
analysis of Judge Hutcheson, supra, of the Virginia authorities, we hesitate to prolong this argument on this
question; and, he has very clearly demonstrated the unsoundness of the City's contention.

CITY BUILDINGS AND LAND NOT
UNQUALIFIEDLY EXEMPT.
As to whether Section 183 of the Constitution, as revised in 1928, automatically, absolutely and unqualifiedly
exempts a city from taxation on it~ buildings and lands
owned in a county, we find that the dominant purpose of
the use of such property is the clear line of differentiation
and demarcation as to this; as held by this court on the
16th day of January,' 1930, in the two cases in which
opinions were delivered on that day, to-wit: the case of
the Board of Supervisors of Nansemond County v. City
of Norfolk, 153 Va., p. 768, in which the waterworks
involved was owned by the City of. Norfolk for the sole
purpose of serving its own citizens, and which waterworks and its service had, at times, been conducted at a
~~ss to the City of Norfolk, and from which plant only a
de minimis of water w~s otherwise served than to its own
citizens; and the case of W ar'lUick County v. City of
Newport News, 1~3 Va., p. 789, in which case it was
clearly disclosed and held, that the city had acquired· the
property for the purpose and with power granted it by
the. General Assembly, .to conduct it for revenue and
profit, as obviously appeared from the act authorizing
the purchase ~nd operation. of the said plant by .the City;
which act demonstrating that fact, .for that r·easo~,. is set

lS
out in full as a note to the opinion in the last-mentioned
case; in which case it further appears that the City was
carrying out the purpose authorized by the said act, and
that over 34% of the water furnished by the Newport
News plant was furnished outside of the city limits and
in addition thereto an enormous quantity, about 32%,
furnished inside for commercial purposes, or otherwise
than to its own citizens for domestic purposes, for which
city purpose only about 34% was furnished.
All of the counsel for the City in the instant case appeared in these two cases.
·
In the Nansemond County Case the question· as to
whether Section 183 of the Constitution, as revised, absolutely and unqualifiedly exempted the City of. Norfolk
from taxation on all of such property, was directly passed
on by the court, holding it did not. Judge Holt, in delivering the unanimous opinion of the court, in the first
paragraph hereof, said:
"This is a proceeding brought to set aside certain
assessments of land for taxation in the County of
Nansemond owned by the City of Norfolk. The
city asks that it be relieved therefrom and released
from all taxation, state and local thereon, SO LONG
AS IT IS HELD FOR CITY PURPOSES."
In the last paragraph of the said opinion, he says:
"During the progress of this· case, it developed
that 100 acres of land, it being a part of the Matthews tract, was not on· the watershed at all, which
the trial court. said might be taxed and· the· right
to tax the residue of the city's··holdings was· denied.

16:
·We have ·not deemed it necessary to go for authority beyond the cases relied upon by counsel.
They show that it has no claim.
"The judgment appealed from is plainly right and
is affirmed.n
As to whether such proportional exemption of city
property as is provided by Sec. 183 of the Constitution,
as revised in 1928, is self-operating, s.ee Warwick County v. City of Newport News, 153 Va., p. 789, in which
Chief Justice Prentis, in delivering the unanimous opinion of the court, at the bottom of page 810,- said:
"It is also significant that the framers of the
Constitution, for the purpose of emphasizing and
clarifying the previous language used in Sec. 183
(a) and other sub-sections, repeat the same idea by
e%pressly providing that where the property. otherwise ezempt is·a source of revenue or profit (meaning substantial profit) then all of the buildings and
land so u,sed shall be liable to tazation.n
And in the third paragraph from the top and second
paragraph from the bottom of p. 811, continuing, he
says:
"Constitution, Sec. 183 (g) was amended June
19, 1928 (see Acts 1928, pp. 692, 693, chapter 205)
$0. that rtow the General Assembly may provide for
the partial tazation of property not exclusively used
for the pu.rposes named in the section/'
To revert to the case of Nansemond County v. City of
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Norfolk, the last sentence in the· first paragraph of the
opinion is as follows:

"That· city asks that it be relieved therefrom and
released from all taxation, state and local, so long
as it is held for city purposes."
When considered in connection with the holding in
that case, that the said 100 acres of_leased land _not being
on the watershed, and was therefore· not necessary for
:····city purpose~, we are bound -to ~onclude that _the court
· ~ 'considered thafit was
··cUJ". purpose to ·• conduct any
enterprise so that the same would be a source of revenue
or profit, and that therefore, the phrase "SOURCE OF
:REVENUE .OR PROFIT" was simply another way of
saying not "USED _WHOLLY AND EXCLUSIVELY
FOR CITY PURPOSES", whiCh was exactly what this
court held to be the interpretation of the revision~ when
.it held that the language "SOURCE OF REVENUE
OR PROFIT" repeated the same idea as was provided
in Subsection (a) of Sec.l83 of the Constitution of 1902.
As is obvious from the act authorizing the City to
acquire and conduct this water ·monopoly, all of the revenue and profit comes from the customers in proport'ion
to their consumption and the rate they pay, whether they
pay a commercial rate or domestic rate, and this includes
tQ.ecitizens of the City who are served only for domestic
.Pttrposes, so that a greater proportional profit comes
,from them than from those. who·pay on a commercial rate
·basis.
·

not. a
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"THIS .SE<:;~ION OR THIS SUB-SECTION".
Counsel for the City, in their brief and petition, make
quite an elaborate and extensive argument in an attempt
to show that the Legislature in its 1928 revision of the
Constitution of 1902, when it used the words uthis section,', in the third paragraph following Subsection (g)·
of Section 183, meant to say "SUBSECTION" and no.t
"SECTION."
The five paragraphs at the end of Sectigl}_l8~ a~d
fQUowing subsection .(g). are not .parts of subsection-. (g); .
for subsection (g) relates to property of the Asso.ciatic;>n for the Preservation of Virginia Antiquities, just as
the other subsections relate to other clasifications of property.
What has been said immediately above probably should ·
be regarded as sufficient answer to this long and tedious
argument by.counsel for the· City. However, it would be
well to note that the word "section" is not only used in
the 1928 revision of the Constitution of 1902, exactly as
in· the Constitution of 1902, but by an act passed by the
General Assembly of 1930 and approved February 21, ·
1930 (Acts 1930, pp. 39 to 41), by which act the. Legis-·
lature amended and re-enacted Section 435 of the ·Tax ·
Code of Virginia, providing what property, real and per~·
sonal, shall be exempt from taxation, state and local, and
in- which act, in the last paragraph .thereof, we find the
Legislature uses exactly the same expression, to-wit: .
_ · "And whenever any building or land, or part ·
mentioned in this 'SECTION' and not be. _·longing to the State.. * * * s~all. be a source o~ (re:v.-. ·.
·~.thereof,
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· enue or profit/ all such buildings and land shall be
liable to taxation as other land and buildings in the
. same county.'' * * *
·

We might pause here to note that this act was ap-·
prove.d over a month after the decisions of this court in
the above-mentioned cases of Nansemond County v. City
of Norfolk}· Warwick County v. City of Newport News;
and York County v. City of Newport News} that the Legislature is presumed to have known at that time the holdIng of this court on that subject, and that therefore the
using of the word "section", instead of "subsection", was
no mishap or oversight on the part of the Legislature, but
rather indicates that the Legislature used the word "section" therein advisedly and in the light of the same interpretation put upon it by this court in the said cases.
SECTION. 435 (a) TAX CODE.
. But that is not all. When the 11th hour and 59th
minute'of the 1930 session of the Legislature approached,
something stirred it to restlessness in relation to Section
183 of the Constitution and Section 435 of the Tax Code
on which it was thought it had ·satisfactorily concluded
its labors, and this something moved it to pass another
act to amend the Tax Code of Virginia by adding thereto
a new section to be numbered Section 435-a} so as to pr-ovide for the partial taxation of lands or buildings} or·
parts thereof, not belonging to the State and owned directly or indirectly by any: political . subdivision of the
Staie "and not exclusively used for ..tne ·purposes of such
politicaz·subdivision} ·which ·act was··apprbved ;March 25,
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1930 (Acts 1930, p. 833),. and in which act it was provided:
"In the event any land or buildings constituting
any portion of any WATER SYSTEM or other
public utility owned directly or indirectly by any
. political sub-division of the state., shall be legally assessed for taxation by any political sub-division other
than the owner of said public utility, such property
located without the limits of said owner shall be
assessed only for the portion of fair market value
thereof, in the proportion that the gross revenues of
·said utility derived from the consumers outside the
limits of the owner bears to the gross reven~tes .derived from the whole utility; * * * etc."
Thus, the .Legislature of 1930 twice acted upon the
common understanding that the words u this section,
referred to all of Section 183 of the Constitution as revised, and that city-owned property was not absolutely
exempt from taxation by its revision, even if thos~ .who
guided its course in formulating the measure of proportionate division did lead it into error in that respect. Possibly, being in doubt as to the measure of proportionate
<;Iivision of such taxes, as provided in the last sentence
of the third paragraph following subsection ( 5), that
was the reason for the saving paragraph at the erid of
this act, which is :
"In event that any portion of this act be held to be
unconstitutional, it is hereby declared to be the intent of the General Assembly that the residue there~
of shall remain in full force and effect."
·
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One. cannot read this act without greatly suspecting
that the Legislature was familiar with the holding of
this court in the case of Warwick County v. City of Newport N WJS, supra, and especially familiar with that portion of the third paragraph from the top and second paragraph from the bottom of page 811 of 153 Virginia, in
which this court referred to. the power that General
Assembly now has in the premises. This court, of course,
did not thereby mean to say that the Legislature could
by an act make an exemption which Sec. 183, as revised,
restricted it from making. As to this, we will probably
hear more later when this phase of the matter is directly
in issue.
The Act says: * * * "WATER SYSTEM, or other
public utility" * * * showing that the General Assembly
did not mean to overlook the Newport News Waterworks, as Newport News is the only city in Virginia engaged in selling water for revenue and profit, and at that
time the City of Newport" News was the only city much
concerned about paying taxes on such property.
THIS SECTION.
We find the words uthis section" used in the third
paragraph follqwing subsection (g) of Section 183 o~.
the Constitution of 1902, repeated at the same place .~n,
the 1928 revision and that this court found no difficUlty'
in passing on its interpretation in three decisions handed
ci~wn on the 16th day of Ja~uary, 1930, reported in 153
Va. 768; 153 V~. 789; and 153 Va. 8~4, and the General
Assembly, at .its 1930 session, immediately adopte4 this
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interpretation and .passed an act in accordance with it
relative to the exemptions provided by Section 183 of
the Constitution of 1928, to be covered by the amended
Section 435 of the Tax Code of Virginia, and therein
used the words ((this sectionn and NOT SUBSECTION,
·and just before its adjournment passed another act giving the same interpretation to the words "this section".

THE CITY NOW SEEKS A COMPLETE
REVERSAL.
Notwithstanding the fact that this court, as shown
above, has emphatically held that under the revision of
Section 183 of the Constitution of 1928 that "buildings
and land" of a subdivision of the state lying in another
subdivision are not· exempt from taxation when used as
a source of revenue or profit and that they may be made
only partially exempt by an act of the General Assembly,
which partial exemption is to be only in such proportion
provided by the last sentence in the third paragraph
following subsection (g) of Section 183 of the Constitution as revised, and such interpretation of Sec. 183 as
revised has been adopted by the General Assembly by
an act passed by the General Assembly, possibly supposed by the General Assembly to be consistent with the
ruling of this court (which we do not concede)' ·counsel
fot· the City, in their petition and brief, in a long and
laborious argument, now ·seek to have this court com.:.
pletely reverse its~lf as to the said rulings.
'
We regret the necessity of any· further discussion of
tlii"s matter, but feel-that the:-lengthy contention of ··couri~

as

~
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sel :for the City in' respect to it should be answered in
some particular.
NOT USED FOR "CITY PURPOSES".
It might be generally said that it is not contemplated
under the Constitution and· laws of Virginia that the
cities are organized thereunder other than as subdivisions
of the state government, for the government, health, education, convenience and happin~ss, and other governmental purposes in respect to their inhabitants. Certainly it
is .not co~templated by the Constitution and general laws
r~l~tive to cities that they are organized for the PURPO~E of entering into commercial enterprises for "revenue and profitu in competition with their own citizens
and other citizens of the Commonwea~th of Virginia,
with the right to .acquire property to be employed i_n such
commercial enterprises As it is not the purpose to organize. a city for such commercial adventures, ·clearly
when a city enters upon such adv~ntures it advances beyond the doing of those things .which are well settled as
"city purposes".· It is not a normal "c.ity purpose" to
acquire property to be employed in an enterprise in such
a way as to make it a asource of revenue or profit".
Therefore, the employmen~ of the expression "property lawfully owned and held by.* * ~ cities * * *..used
-yvholly and exclusively for city purposes * * *" found
in subsection (a) of Section 183 of the Consti4ttion of
1902, might well have been o~itted as superfluo~s .an~
tending to make it ambiguous ~p.d .confusing, p~caus~, if
the property .is emp!oyed: ..as ~ ~~source of. :re'll.en.U:e. and
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profit',, it is not employed in a ucity j>urpose',, for entering into an enterprise for "revenue and profit" and acquiring property for that purpose is not a normal ucity
purpose,, as contemplated by the Constitution.
. There being no constitutional restriction against a city
engaging in commercial enterprises, the Legislature had
the power to authorize the city as· a municipality to enter
into the profit-making enterprise of furnishing water to
all of the cities, towns, counties and government reservations on the peninsula of Virginia; but the Constitution
specifically provides that the city shall not be exempt
frop1 taxation. on any "buildings or land" so employed, if
they "be a source of revenue or profit", and empowers
the General Assembly to provide for the partial taxation
of property not exclusively used for the purposes named
in Section 183.
Thus, the partial exemption provided by the last sentence in the third paragraph following subsection (g) of
Section 183 of the Constitution of 1902, as revised in
1928, is not self-operative, hut requires an act of the
General Assembly to even partially relieve such "build..;
ings and land" of taxation, regardless to which of the
preceding subsections of Section 183 it may apply.
The third paragraph and the fourth paragraph following subsection (g) of Section 183 of the Constitution,
which cannot be ignored, are as. follows:

''Whenever any building or land, or part thereof,
MENTIONED IN THIS SECTION, AND NOT
BELONGING TO THE STATE, shall be leased
' · ·. or shall otherwise be· a source of revenue or profit;
all such buildings and land $hall be liable to ta.xa~ion
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as other land and buildings in the same county, city
or town. THE GENERAL ASSEMBLY MAY
PROVIDE FOR THE PARTIAL TAXATION
OF PROPERTY NOT EXCLUSIVELY USED
FOR THE PURPOSES HEREIN NAMED." ·
"Nothing herein contained shall be construed as
authorizing or requiring any county, city or town
to tax for county, city or town purposes in violation
of the rights of the lessees thereof, existing under
any lawful contract heretofore made, any real estate
owned by such county, city or town as heretofore
leased by it."

From these two paragraphs it is clear that the intention is that only State-oumed property shall be absolutely
exempt from taxation, and no other
The last paragraph above quoted clearly indicates that
it is not intended in Section 183 to absolutely exempt all
eounty, city or town-owned property from taxation, nor
any county, city or town-owned property from· taxation
which is a ((source of revenue or profit", except in the one
specific instance therein recited, to-wit: where such
county, city or town property is a source of revenue or
profit by reason of some lease of same ((heretofore made"
and where such taxation would be in violation of the
rights of the lessee. This, doubtless, refers to such
buildings and land owned by a _county, city or town which
have been leased and the terms of the lease exonerate the
lessee from the payment of local taxes thereon, during
the term of the lease, or for some specified time Cities
have land for industrial sites, which they wish to induce
factories to lease. This is a matter of common· knowledge~ ~The City of Newport·News.own_s a large tract of
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land for such purposes, with a small boat harbor therein.
It has heretofore leased portions of it on the Boat Harbor, to enterprises.
In order to accept the contention of counsel for the
City, that city-owned property is absolutely exempt, the
court will be compelled to conclude that the whole o~ both
of the two above-quoted paragraphs of Section 183 are
utterly meaningless, and are to be completely ignored,
which would be a most absurd conclusion. Why cite
authorities for a proposition so simple?
DOES THE REVISION BROADEN OR
RESTRICT THE EXEMPTION?
The third paragraph following subsection (g) of Section 183 of the revision of 1928, flatly provides that all
buildings or land, or parts thereof, mentioned in Section
183 and NOT BELONGING TO THE STATE, which
shall be leased~ or shall otherwise be a so'ttrce of revenue
or profit, shall be taxed as other land and buildings in
the same county. The paragraph which follows makes
the proviso, however, if such buildings or land were
heretofore leased wit~ a condition in the lease that they
should not be taxed~ that only such buildings and lands
belonging to a city are exempt. Thus, making one and
only one specific exception by which) such buildings and
land belonging to a city may be exen~pt from taxation.
By this proviso the only buildings and lands belonging
to a city which are a source of revenue and profit, which
are absolutely exempt fro~ taxation, are building~ and
land which have bee1~ leased, and then only those which
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have been leased under the condition that they shaJl not
be assessed for taxation. .Even all other buildings .and
lands which are a source of revenue and profit, by reason
of being leasedJ are not exempt.
·
Could language be plainer than this? It is a clear and
emphatic statement of the fundamental law of the State.
Counsel for the City will at least concede that the
members of this court are capable of understanding the
common acceptation of the words used, and that the members of the Legislature might be accorded the same
credit, and inasmuch as the members of this court, in
passing on Section 183, in the cases above referred to,
unanimously adopted the interpretation which the County
contends for, and the members of the Legislature immediately following did likewise, might we not say that
the common acceptation of the meaning of Section 183 in
respect to this phase of the subject has· been determined
and is fixed and is no longer an open question in Virginia?
The first paragraph following subsection (g), which
is,
"Except as to class (a) above, general laws may
be enacted restricting, but not extending the above
exemptions,"
simply means that in all classes of property mentioned. in
Section 183, the General Assembly may restrict their
~xemption from taxation therein provided, but shall not
extend to them any further exemptions from taxation:;
but in the case of the property mentioned in class (a) the
General Assembly may not :restrict the exempt~ons con-
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£erred upon. that class of property by Section 183, but
may further exempt such property by general laws, not
in conflict with the provisions in the following paragraphs.
To illustrate: The General Assembly is deprived of
the power to restrict the exemption from taxation of cityowned property, which is a source of revenue and profit,
coming from a lease made prior to June 19th, 1928, which
property, by the contract of lease, is relieved of taxation.
-Of course, as long as it is not a source of .revenue or
profit to a city, it is exempt, but when it becomes a source
of revenue or profit to a city it is liable. for taxes, EVEN
IF TH..t\T PROPERTY IS USED TO. SERVE ONLY
ITS · OWN CITIZENS, .exclusively : for revenue and
profit.
To illustrate further: A city may own buildings and
land, part of which are used by the city for revenue and
profit and part not, then was it not the intention of the
revisors of the Constitution to permit the General As.sembly, by an act, to exempt such city from' taxation in
proportion to that part of such property which is not
used as a source of revenue or profit to the city, and that
only?
This would be no unreasonable ·construction to put
upon Section 183, as revised, especially if such cityowned property is located in another taxing district, such
as a city farm, the plant for a street railway, or the plant
for gas or e~ectricity, or water...
·It is a· matter of common knowledge that there are
sbme cities ortowns in the United States where the revenue and profit ·from their City-owried public utilities are
sUfficient to defray the entire expense of ·the city govern~
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ment, without atiy taxation on the citizens of such cities
or towns, and the main plants of some of these public
utilities are doubtless located beyond the corporate limits
of these cities or· towns~ in other taxing districts. Such
a situation is permissible under the laws of Virginia.
A Constitution is made to cover a period of time, and
supposedly by the exercise of sufficient vision for a just
administration of the· laws between the citizens in matters which are reasonably likely to happen, as well as
practices which are employed at the time of the making
of the Constitution. It requires no great wisdom to
imagine a situation in which one or more of the cities in
Virginia may acquire their own public utilities and conduct them as a great source of revenue and profit. The
Legislature certainly· has power to grant such right to
the cities.
"The test of the validity of a statute is not what
merely has been done under it, but what may be done
under it."
Richmond v. Corneal, 129 Va. 388.
Violett v. Alexander, 92 Va. 561.
It is not likely that the main plants of these public
utilities will be located inside of the city limits. It is
certainly most likely that they will be located outside in
some other taxing district. And now that we have segregation of taxes in Virginia, it is unjust to permit a city
to go in a county and lift out of the body of tax values
of that coun:ty' great tracts ·of land, establish great plants
and rely on the county· for municipal protection of every
character therein and thus increase the burden of taxa-
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tion o~ the other property owners in such county for the
revenue and profit of the city.
There is nothing to prevent a city from reaping a
great revenue and profit from· its public utilities, except
its own inefficiency, negligence and slovenness, or graft.
The city should reap such profit even when it is serving
its own citizens, so that those of its citizens who use and
enjoy the benefits of such public utilities as such consumers should pay for what they consume, including
reasonable taxes upon same, and it would be unjust and
inequitable to so arrange the laws that the burden of
taxation, which should be carrid by such public utilities,
will have to be paid by the taxpayers of another taxing
district, who get no benefit from it and cannot share in
the revenue and profit growing out of it.

UNJUST TO EXEMPT CITY-OWNED PROPERTY LOCATED IN COUNTY.
'Take· the instant case. Under the act permitting the
purchase and operation of this plant, the city fixes the
rates it charges for water service. How can it fail to
reap great revenue and profit? In the course of 40 years,
after which all of these funding bonds will be paid and
the City will own its water plant, enormously increased
in capacity and value out of the profits from the consumers, if the City pays no taxes in Warwick County it
will mean that the taxpayers of Warwick County are
deprived of over two million dollars ($2,000,000.00)
and the taxpayers of Warwick County will therefore be
compelled to pay about two-thirds of· the purchase price
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of this plant for the City ($3,300,000.00), just as effectually as if the City had levied upon the taxpayers of
Warwick County for $2,000,000.00 and collected that
amount and used it to pay the bonds and interest thereon,
and for capital improvements to the water system in Warwick County, and its citizens will not own one cent interest in and will have no control thereof.
A law requiring a city to pay taxes on its lands in a
county, which lands are used for city purposes only, has
been held in New York to be "clearly wise and just, and
that otherwise an unjust burden would be placed on the
county taxpayers.
In re: City of New York v. Richard Mitchell, Assessor, etc., 76 N. E., pp. 18 and 19, in which the court held
that, under the New York law, water property of the
City of New York located in the Town of Southeast was
not exempt from taxation, Judge Gray, in speaking for
the court, in the course of his opinion, said :
"There is neither injustice in this construction
nor any question of legislative power. There is no
· reason why property acquired and used by the City
of New York outside· of its territorial limits should
be exempt from taxation and that the burden on
other taxpayers of the counties should be made
heazJie1"." * * *
·
And continuing, he said further :
"To require that the properties of municipalities
. not within the corporation should be taxed, as by
the enactment of the general law of 1896, ***was
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as clearly within its power as it was clearly wise and
just/~

Ju~~e

Bartlett, in agreeing· with this decision, stated:

"Justice requires that the land should be assessed
·
where situated."
All of the other juqges concurred in the opinion.
· So such an interpretation of Sec. 183, as revised, which
we contend should be placed on it, not only leads to no
absurd conclusion, but, on the contrary, leads to a most
just and reasonable conclusion} and at least giyes the re~isors of the Constitution the credit for being cognizant
of .~onditions that do exist, and in the rapid happening.
of .events of this day, are not only likely to occur in Virginia, but have begun by the City of Newport·News entering into a water business which supplies the whole of
the peninsula of Virginia, ~nd ~n which it has and will
ever have an absolute monopoly of the supply of water
on the peninsula, as it owns all available sources of water
supply on the peninsula
Warwick Co. v. Newport News} 153 Va., bottom p.

793.
Counsel for the City, pp. 21 and 22 of their petition,
seem to argue at first that the expression "this section",
.found in the third paragraph following subsection (g),
clearly refers only to the class of property mentioned in
the preceding paragraph, which is subsection (g), and
cite authority on page 21 which they claim might be construed to sustain that contention, and which they seem
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to contend is clearly apparent, and then follow that assertion by the question:
"Is. it clearly apparent by reference to the whole
Section 183 of the Constitution, as amended, that
the proviso in subsection (g) should relate to subsections other than that to which it is appended? It
does not seem clearly so apparent."
They then contend that the court has held similar provisors as relating to property in subsections containing
qualifying words, but not applicable to the property in a
previous paragraph without qualifying words, and declared such property to be absolutely exempt.
Citing Black v. Sherwood, 84 Va. 906.
It is our contention that the case of Black v. Sherwood
_is not in point and is not applicable and we know no better answer to this contention on the part of the City than
to cite this court to the memorandum of decision of the
trial court, found from pages. 89 to 98, inclusiv~, of the
record as to that proposition, which memorandum of decision we wish to incorporate as a part of our brief. If
Black v. Sherwood is in conflict with Warwick County
v. Newport News, supra, it is overruled by the latter case.
On page 22 of the petition of the City, we are referred
to the case of Looney v. Cont1nonwealth, 148 Va. 825,
for the proposition that saving clauses which are inconsistent with the body of an act are rejected and disregarded as ineffective and void. However, it will be seen
that the holding in the case of Looney v. Conttnonwealth
has no relation whatsoever to the application. attempted
to be made here.
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In the first place, the third paragraph following subsection (g) is not a proviso, but an emphatic and mandatory declaration that no buildings and lands, which are a
source of revenue or profit, other than those owned by
the state, are absolutely exempt from taxation, and when
considered in the light of Sec. 168 of the Constitution, is
just as much a part of the body of Sec. 183 as any other
part.
So, as said, we find the qualifying words in subsection
(a) of Section 183 of the Constitution of 1902 were
superfluous, and had a tendency to create an ambiguity
therein, a1td when eliminated in the revision of that section not only do not create an exemption on city-owned
real propertj' u.sed for reventte or profit, whether such
revenue or profit is the fruit of a lease, or the fruit of
some other use to which the property (buildings or lands)
is put, but clarify the language used in the third and
fourth ·paragraphs following subsection (g).
Property, when so employed as to be a source of revenue or profit, of course, is used for that purpose.
There can be no question but that the last sentence in
the third paragraph following subs~ction (g) in Section
183, as revised, is intended to authorize the General Assembly to partially exempt property not u exclusively
usedn for revenue and profit and that revenue and profit
is one of the .upurposes'' intended to be covered by its Ian~
guage. And it is just as clear that when such property·
-is used exclusively for revenue and profit the Legislature
is restricted from even making it partially exempt.
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DOMINANT AND EXCLUSIVE PURPOSE.
It would seem too manifest for any dispute that the
purchase of this water plant under the authority of the
act of the General Assembly involved, by which act it is
permitted to serve such an enormous territory and fix
its own rates for such service, that the operation of such
water plant is and will unavoidably continue to be a
source of revenue and profit, which this record indicates,
and that the City knew at the outset that it would be, and,
therefore, that the dominant and exclusive purpose of the
City in entering into this enterprise was to exclusively
use it as a source of such great revenue and profit. We
earnestly contend that the City cannot successfully refute
that it intended the plain and unavoidable result of the
undertaking of this enterprise under the said act.
On reference to record No. 701, Supreme Court of
Appeals of Virginia, Warwick v. Newport News, pp.
224-225, will be found the testimony of Mr. W. S. Copeland, from which it will be seen that the fact that this
enterprise would be revenue producing to the City was,
at meetings, impressed upon the citizens to induce them
to vote to issue the bonds to purchase the plant.

POWER OF THE LEGISLATURE IN THE
PREMISES.
As we have seen above by the first paragraph following subsection (g) of Section 183 of the Constitution of
1928, ugenerallaws may be enacted restricting but not
extending the above exemption", except as to class (a),
which, necessarily, means that the General Assembly may

•.•.,!.
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restrict but not extend the exemption in the classes (b),
(c), (d), (e), (f) and (g). (As stated above, the five
paragraphs following subsection (g) are not a part of
subsection (g), but refer to all of the subsections.)
It would seem, at firsfblush, from this that class (a)
is made an exception to that proviso as to the power of
the General Assembly in extending and restricting the
exemptions in class (a) ; however, if the second, third,
fourth and fifth paragraphs following subsection (g).
did not so follow, and Section 183 ended with the first
paragraph following subsection (g), we would be compelled to conclude that it was the intention of Section 183
of the Constitution, as revised, to make all property
owned by cities, towns and counties totally exempt from
taxation; but, if that were true, there would be no
reason for the statement of the exception as to class (a),
for down to this point in Section 183, class (a) is apparently made totally exempt, and a total exemption on any
class of property, made so by the Constitution, would
end the question of exemption both as to restriction and
extention and no further reference to it would be necessary.
So, the very mention of class (a) as an exception followed by the succeeding paragraphs 3 and 4, indicates
that there is something else intended to be considered
relative to the exemption of property owned by the Commonwealth, as well as the political subdivisions thereof;
and if it was intended by the simple mention of the property of the Commonwealth and the political subdivisions
thereof in class (a) to absolutely exempt all of same,
there would be no need of again mentioning buildings
and land belonging to the State in paragraph 3 following
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subsection (g), but paragraph 3 following subsection
(g) provides:
"Whenever any building or land, or part thereof,
mentioned in this section, and not belonging to. the
State, shall be leased, or shall otherwise be a source
of revenue or profit, all such buildings and land shall
be liable to taxation as qther land and buildings in
the same county, city or town."
So here is a specific, emphatic and mandatory provision
that any buildings and lands not belonging to the State,
and which are a source of revenue or profit, shall be
taxed exactly like all other like property, with the following proviso:
"But the General Assembly may provide for the
partial taxation of property not exclusively used for
the purposes herein named."
~

That is to say, that if such buildings and lands are
used exclusively for revenue or profit, they are not entitled to any exemption at all.
Thus, we contend that according to the plain language
of paragraph 3 following subsection (g), all of such
buildings and land which are a source of revenue or
profit are liable to taxation, unless they belong to the
State, as therein specifically and emphatically provided.
So we find, as held by the trial judge, that the policy
of the law of exemptions as, to city-owned property has
not beeJ?. changed, only differently expressed, by superfluous phrases being eliminated. ·
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ASSIGNMENT OF ALLEGED ERROR
.NUMBER TWO.
This assignment of error, as found on page 2 of City's
brief (Record p. 2), is as follows :
"That the land, with the improvements thereon,
upon which the taxes complained of were assessed
for the year 1929 was during said year a source of
revenue or profit to the City of Newport News,
within the meaning of said Section 183 of the Constitution as amended, and liable for taxation."
CONTENTION OF THE COUNTY UNDER THIS
ASSIGNMENT.
That the property was revenue or profit producing;
and if the court should so hold that the lower court committed no error in holding that there was no change in
the policy of the law by the amendment to Section 183
of the Constitution in 1928, that then we only have to
establish that there was evidence before the lower court
supporting the conclusion that the property was revenue
producing, etc.
Rule of Law as to Weight of Finding of Fact by
Court Without Intervention of Jury. Vol. 1 Digest of
.·virginia and W. Virginia Reports, page 496, section 322:

•

"Where a case is tried by a court in lieu of a jury,
its finding will not be disturbed unless it is against
the plain and .decided preponderance of the ~vidence,
or wholly without evidence to support it." Citing
cases.
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"Where a jury was waived and all questions of
law and fact submitted to the trial court, and the
evidence, and not the facts, is certified, the rule of
decision in the appellate court is to give the judgment of the trial court the same effect as the verdict
of a jury."
Pettyjohn & Sons v. Basham, 126 Va. 72, 100 S.
E. 813.
Appalachia v. Mainous, 126 Va. 419, 101 S. E.
359.

Pryor v. East, 150 Va. 231, 142 S. E. 361:
"Where the court below has, upon the evidence,
determined a question of fact, the appellate tribunal
will not overturn its decision, except where there is
manifest error or misconduct."
So, in light of this well.:.established rule, let us examine
the evidence in this case to ascertain if there is any evidence supporting the conclusion of the Trial Justice.
During the trial of this cause, there was introduced· in
evidence by the County copies of reports on the finances
of the City of Newport News, prepared by Mr. L. J.
Kopke, City Auditor, each of which is certified as having been found to be correct by a certified accountant,
for the years 1927, 1928 and 1929, and are designated
as Exhibits Nos. 14, 15 and 16; in the back of each of
which there is found an accounting of the activities of
the Newport :N"ews Waterworks Commission. There
were also filed by the County, copies of the Reports of
the Newport News Waterworks Commission, Newport
News, Virginia, to the Honorable City Council, for the
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·years 1926, 1927, 1928 and 1929, in which is given a detail report of the activities of· the said Waterworks
Commission in the operation of these properties. These
reports are designated as 'Exhibits Nos. ll-A, 10, 11,
and 8, respectively, and are herein design'ated and called
the "Hiden Reports", after Mr. P. W. Hiden, Chairman of the ·waterworks Commission.
· For the convenience of the Court, and ·that it might
see the balance sheets of these several reports, we are
filing herewith a comparative and consolidated statement
of the balance sheets of the Kopke: ·Report for the year
ending December 31st, 1929, with the Riden Report for
the same date. In the argument this comparative statement will, for convenience, be referred to as "Comparison of Balance Sheets per the Kopke and Riden Reports
as of December 31, 1929." Also, we are filing herewith
a Comparison of Summaries for the Three Years of
Kopke with Riden Report Showing Increases and Decreases in Statement of Surplus, which will be called and
de~ignated in the argument as ".The· Statement of Surplus."
;I ·
An examination of the Balance Sheet of the Kopke
Report (Exhibit No. 16), page 40, will show that the
City Auditor reports the NET SURPLUS DECEMBER 31, 1929, to be $253,673.~5, which represents the
ac~umulative surplus, or profit, accruing to the City of
Newport News since Its acquisition of this property on
June 30th, 1926. On page 38 of the same report, same
exhibit, we find the City Auditor reporting that the "Excess of Revenue over Expense fox: the· year ·1929 to- be
$126,396.85."

I

~·!

THE NEWPORT NEWS WATERWORKS COMMISSION

COMPARISON OF SUMMARIES FOR THREE YEARS OF KOPKE REPORT WITH RIDEN REPORT
SHOWING INCREASES AND DECREASES IN STATEMENT OF SliRPLUS

STATEMENT OF SURPLUS

Kopke Report Riden Report
Summary
Summary
Years 1927-8-9 Years 1927-8-9

Surplus January 1, 1927.............................................................. $

21,843.23 $

Increase

$14,500.00

36,343.23

Serial Bonds Retired .............................................................. $ 93,000.00
-··············· $ 93,000.00
8,780.96 $
.. .................
Extension in Kecoughtan ................................................................
8,780.96
1,372.27
Extension in Huntington \Voods........................................••
718.50
Extension to Nelson Place......................................................
···············Equipment Salvaged ...................................................................
58.49
.................
58.49
378,445.56
222,958.99
Net Revenue for 1927-8-9......................................................
155,486.57
ToTAL CREDITS TO SuRPLUs.................................. $ 480,285.01

Decrease

$ 1,372.27

718.50

$ 233,830.72 $ 246,454.29

ToTAL SuRPLus AND CREDITS TO SuRPLus............ $ 502,128.24 $ 270,173.95 $ •231,954.29
CHARGES TO SURPLUS
Depreciation ............................................................................ $ 153,454.29
95,000.00
Serial Bond Requirement ......................................................
................... $
\Vaterworks Bonds Retired ....................................................
.................
Reserve for Retirement of Bonds..........................................

................... $ 153,454.29

..................

95,000.00

..................

29,000.00
80,500.00

·-·-············

$29,000.00
80,500.00

TOTAL CHARGES To Sv"RPLUS................................ $ 248,454.29 $ 109,500.00 $ 138,954.29
SURPLUS DECEMBER 31, 1929................................ $ 253,673.95

$ 160,673.95 $

93,000.00

RECAPITULATION OF DIFFERENCES
Surplus per Kopke Summary, December 31, 1929....................
Surplus per Riden Summary, December 31, 1929....................

················
················

DIFFERENCE IN SuRPLUS IN FAVOR KoPKE SuMMARY ........

...................

ACCOUNTED FOR AS FOLLOWS:
Increase in Kopke Summary, Bonds Retired........................
Increase in Kopke Summary, Equipment Salvaged..............
Increase in Kopke Summary, Net Revenue Three Years....

................
.................
.................

ToTAL INcREAsEs OF CREDITS To SuRPLUS KoPKE Su!'.nu'y

················

................. $

.................. $

14,500.00
1,372.27
718.50

................
................
16,590.77

DEDUCT:
Increase in Surplus per Hiden Summary..............................
Extension in Huntington Woods per Riden Summary........
Extension Nelson Place per Riden Summary......................

.................

$ 253,673.95

················
.................

$

93,000.00
58.49
155,486.57

ToT.o\L INCREASE oF CREDITs TO SuRPLus RIDEN SuMM'Y

..................

···•············

NET CREDITS TO SuRPLUS

--··············

•··············· $

IN

FAvoR KoPKE SuliJMARY ......

DEDUCT CHARGES TO SURPLUS
.................
Depreciation per Kopke Summary........................................ $ 153,454.29
Serial Bond Requirement per Kopke Summary....................
95,000.00
'=
................. $ 248,454.29
ToTAL DEDUCTIONS PER KoPKE Sul'.nrARY..........
Less:
Waterworks Bonds Retired per Hiden Summary............ $ 29,000.00
................
80,500.00
Reserve for Retirement of Bonds per Riden Summary..
................

160,673.95

................

$93,000.00

................

................

248,545.06

.................

.................
................

················
231,954.29

................
················
················

TOTAL DEDUCTIONs PER RIDEN SuMMARY..........

···············-

109,500.00

-···············
················
................

NET DEDUCTIONS IN FAVOR oF KoPKE SuMMARY..............

.................

..................

138,954.29

DIFFERENCE

IN

.................

SURPLUS AS ABOVE IN FAVOR OF KOPKE SUMMARY............................................................

$93,000.00

THE NEWPORT NEWS WATERWORKS COMMISSION

COMPARISON OF BALANCE SHEETS PER THE KOPKE AND HID EN REPORTS
AS OF DECEMBER 31, 1929

ASSETS

Kopke Balance Riden Balance
Sheet
Sheet

CURRENT ASSETS
Cash ........................................................................................ $ 180,524.76 $ 180,314.67 $
Accounts Receivable
Consumers Accounts ..............................................................
Accrued Excess Charges ....................................................... .

23,318.49
2,500.00

23,318.49
2,500.00

ToTAL ...................................................................... $

25,818.49 $

25,818.49

Inventories
Material and Supplies ............................................................ $

21,724.26 $

21,724.26

Securities
Waterworks. Bonds ................................................................ $

3,000.00 $

3,000.00

TOTAL CuRRENT AssETs ........................................ $ 231,067.51

$ 230,857.42 $

Increase
210.09

..................

················
.................

210.09

Plant and System Net... ........................................... $3,341,824.76 $3,341,824.76

750.61

$

750.61

ToTAL AssETs ........................................................ $3,573,642.88 $3,573,432.79 $

210.09

LIABILITIES
CURRENT LIABILITIES
Accounts Payable
Vouchers Issued and Unpaid.................................................. $
Vouchers Approved and Unissued ....................................... .
Accrued Interest on Bonds....................................................

$
Consumers Deposits .............................................................. $
ToTAL CuRRENT LIABILITIES................................ $

210.09
4,615.22 $
76,917.50

................. $

81,742.81

81,532.72 $

$

14,639.00

96,381.81

96,171.72 $

$

210.09

4,615.22
76,917.50

14,639.00 $

210.09

210.09

FUNDED DEBT
Waterworks Bonds Outstanding .......................................... $3,207,000.00 $3,207,000.00
RESERVES
Serial Bond Requirement ...................................................... $
Adjustment of Property Titles..............................................

16,500.00 $
87.12

16,500.00
87.12

ToTAL ...................................................................... $

16,587.12 $

16,587.12

TOTAL LIABILITIES ................................................ $3,319,968.93 $3,319,758.84 $

210.09

SURPLUS
Surplus per Schedule P-1 ...................................................... $ 253,673.95
Water,vorks Bonds Retired ..................................................
................ $ 93,000.00
160,673.95
Invested in Capital Additions ................................................
................
$ 253,673.95 $ 253,673.95
LIABILITIES AND SURPLUS .................................... $3,573,642.88 $3,573,432.79 $

..................
················

FIXED PROPERTIES
Plant and System .................................................................... $3,510,339.81 $3,510,339.81
Less: Depreciation Reserve ..................................................
168,515.05
168,515.05

OTHER ASSETS
Prepaid Insurance .................................................................. $

Decrease

210.09

···············-
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In the Riden Report for the same year, ending December 31, 1929 (Exhibit No. 8), page 4, headed "Bat:.
ance Sheet," we find that the Waterworks Commission
reported to the City Council that its surplus at that date
was $160,673.95; which is a difference in the amounf of
$93,000.00 from the Kopke Report. However, this difference is obvious, inasmuch as the Riden Report shows
the retirement (see same page cited above) of $93,000.00
of the serial bonds, whereas Mr. Kopke has treated the
payment of these bonds as a charge to surplus; $32,000.00· of bonds having been paid in 1929, see page 40
of Exhibit No. 16; $32,000.00 of bonds having been paid
in 1928, see· page 42 of Exhibit No. 15; and, $29,000.00
of bonds having been paid in 1927, see page 42 of Exhibit No. 14.
Again, let us look at· the balance sheet of Exhibit No.
11-A, being page No. 4 of the Riden Report for the
year ending December 31, 1926, at which time the' City
had been operating this plant for only six months, and
ascertain what the Waterworks Commission reported as
surplus. At the bottom of this page, we find that the
Waterworks Commission reported to the City ~ouncil a
surplus of $36,343.23; which must have been accumulated in the six months period. Now compare these
figures with the last report of Mr. Riden; being Exhibit
No. 8, page 4, and headed "Balance Sheet-Year Ending
December 31, 1929." Here we find that in addition to
the retirement of $93,000~00 of the serial bonds, which
were issued to pay for this plant and property, that they
have an invested 1 surplus of $160,673.95. If this isn't
profit, what can if be?
··These reports speak for themselves, and it is needless
i
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to encumber these notes by pointing out further that the
operation of this great plant has proved a most profitable
investment to the City; and it is for this reason that we
have prepared and copied herein the Comparative and
Consolidated Statement of the Balance Sheets of the
Kopke and Riden Reports for the year ending December 31, 1929; and a Comparison of Summaries for the
three years, 1927, 1928 and 1929, of the Kopke and
Riden Reports.
If this was all the evidence as to the profit or revenueproducing "qualities" of this great property, we submit'
that it would be sufficient; but inasmuch as the burden
wa~ upon the City to show by a preponderance of evidence that the property was non-revenue or non-profit
producing, let us ascertain if the City endeavored to
shoulder this burden. Mr. P. W. Riden, Chairman of
the Waterworks Commission, testified in this case, page
258 of the Record, as follows :

"Q. It is the purpose to carry it on without levying any tax on the people of the City of Newport
News?
"A. Yes.
"Q. To pay for the plant?
"A. Yes, sir.
"Q. Make it pay for itself?
"A. Yes, sir."
Mr. E. F. Dugger, Manager of the Waterworks Commission, testified in regard to the net profits from the
operation of this great plant, see pages 161-2-3-4 of Record; all of the reports filed herein, mentioned above, teem
with conclusive figures of a great profit or net surplus;

I
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Mr. Kopke, City Auditor, testified that the plant was
earning a substantial profit (see Record pages 221, 222,
223, 224 and 225); and Mr. Rennie, a certified public
accountant, testified that from his examination of and
analysis of the several reports, introduced in evidence,
showed that this plant was productive of a handsome
•
profit (see Record pages 225 to 236).
All of this evidence shows conclusively that this plant
has made a large profit, even after first paying the interest requirement on the serial bonds, an4 the retirement
of the serial bonds as they matured, and setting up an
adequate depreciation reserve; and there can be no doubt
that not only was there evidence before the court upon
which its finding of the fact was based, but was, in fact,
conclusive. We vouch the record, and assert that the City
did not produce a single witness, nor did any other witness testify, to testify that this property, or the· waterworks of the City of Newport News was not productive
of a substantial profit. Every gentleman who testified
in this case, without exception, upon being asked the direct question as to whether this plant was productive of
a profit or not, answered in the affirmative, whether from
his own knowledge or from an examination of the reports and exhibits introduced.
While the reports and exhibits speak of "NET SURPLUS", we confidently feel that this Court will recognize this as merely the nomenclature of accountants, and
that its equivalent in common parlance is "PROFITS".
In face of this overwhelming, irresistible and conclusive evidence, about which there cannot be any doubt,
counsel for the City say, quoting frqm page (Record 35)
of their brief :
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"While the total receipts from the operations of
the plant for the year ·1929 w'ere $77,399.22 greater
than the total of all operating expenses (which includes, according to the reports of the City, an interest requirement for the outstanding bonds, a sufficient sun1 for depreciation reserve, etc.} for that
year, the total expenditures for that year were $10,980.12 more than the total receipts, and· if there be
added to this the $32,000.00 expended for bonds
retired, such expenditures exceeded receipts by $42,980.12." Citing Exhibit D of Exhibit·No. 7.
Out of all the evidence introduced in this cause, this
is the only particle of evidence which counsel for the City
can point to overcome ·the great preponderance of evidence that the plant is productive of a profit; and, it is ·
pertinent to note that this exhibit, which is cited as authority for this statement (Exhibit No. 7), which purports to be a report on audit of the Newport News Waterworks Commission for the year ending December 31,
1929, which was made ori February 13, 1931, by the
same auditors who certified to the correctness of the
Hiden Report, Exhibit No. 8, .on April 22, 1930; and
is but an afterthought, reduced to writing, for the express purpose of being used in this case. The conclusion
of tlie compiler of this report, who was not. produced by
the City as a witness before the trial justice and subjected to cross-examination, certainly cannot be said to
overcome, in even the slightest degree, the conclusive
evidence mentioned, supra. (See evidence of Mr. Dugger (R. p. 162), in which he admits this expenditure was
made out of accumulated profits and· for capital inve·stments.) All receipts from water service.
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The fallacy of the argument of counsel for the City,
-to tli~- effect that excess of expenditures over receipts is
determinative of the question as to whether the plant is
_productive of a profit or not, is clearly shown by a hypoth~tical case, viz. :
Suppose A purchased a pl~nt for $10,000.00, giving
his note in payment therefor payable thirty months after
date. His book entry would be thus :

Assets
Plant _____ ---_----------------------------.....$10,000.00
Liabilities
Purchase price note ---~-------:··--··-$.10,000.00
At this stage, there is neither loss nor gain; his assets
equal his liabilities.
At the end of two years, he has accumulated a NET
SURPLUS of $10,000.00 in cash, and his book entries
would be thus :

Assets
Plant ·····-···--··-·----·······--·-·---~-------$1 0,000.00
Cash ·······-····----·---···--······--·-·--···· 10,000.00

$20,000.00
Liabilities
Purchase note ----··-··-----------····-··-$1 0,000.00
NE;T SURPLUS ---····-·-···-·-·--·-··-··-· 10,000.00

$20,000.00
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During the third year of the operation of his plant, his
labor and material cost him $10,000.00, and he received
in return for the goods sold $12,500.00, which would
mean a net profit, or as an accountant would designate
it, "NET SURPLUS". But during this year, his purchase note for $10,000.00 came due and he paid it. Thus
it would appear that with the net surplus, earned the first
two years, and the net surplus earned the last, viz.:
$2,500.00, A paid off the note given for the purchase
price of his plant, and a balance sheet, prepared in accordance with argument of counsel fo.r the City, would
be thus:

E.:rpenditures
Labor and materials ..................$10,000.00
Payment of note ---··-·------·---------- 10,000.00
Total expenditures ----------------$20,000.00

Receipts
Sale of products, etc...................$12,500.00
Total receipts' ........................$12,500.00
EXCESS OF EXPENDITURES OVER
RECEIPTS .•...•......•.•........•...•....$

7,500.00

But would anyone say that because A expended more
during the third year than he took in that. he didn't make
a profit? Of course not, because it is apparent that A
would have assets of $12,500.00 clear of any encumbrances, which an accountant would term "NET SURPLUS", and a layman "PROFITS". While this example might seem childish, and is, yet this is exactly the
same reasoning which the City used as a basis for its
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argument that the plant is not productive of a profit.
They .left out of their picture the increased assets and
the decreased liabilities in this property, both of which
are necessary colors to reflect the true picture.
·
This argument of the City is based on Exhibit No. 1,
and the same exhibit is also designated as No. 6. No
wonder the Witness Rennie, when examined on this exhibit (Record page 229), referred to this exhibit as a
"Hybrid Statement". Note his comments and explanation of this exhibit.
And then the City advances the argument that under
the Acts of 1926, p. 880, it is not allowed to make a profit.
This same contention was strongly urged by the City in
the 1927 Tax Case ( W ar'Wick County v. City of Newport
News, 153 Va..... ),but in passing on this contention, Mr.
C. J. Prentis said, on page 424 of the S. E., vol. 151:
"It is asserted with much emphasis that under the
act (Acts of 1926, page 880) private gain is prohibited to the City. To this we cannot agree."
Let it be noted here, that in its application the City
neglected to allege that the said buildings and land, and
the improvements thereon, all employed in the water
business, were not u a source of revenue or profit" for
the year 1929, which was one of our grounds of demurrer to the application (R. p. 76).
If ~ source of revenu~ and profit, in accordance with
the same rulings of this court in the 1927 case, we contend that Sec. 183 of the Constitution, as revised, does
not exempt it from taxation, and there can be no doubt
as to whether it was a source of revenue and profit in

the year 1929, for the same reasons it was so held to be
in the case of Warwick County v. City, supra (R. c. pp.
76, 77).
Mr. Eugene Dugger, manager of the City's waterworks, who testified so freely that machinery installed
and other fixtures, mains, pipe lines, gates, hydrants and
meters, buried in the soil, were, in his opinion, personal
property, and· who also spent the major portion of his
first day on the witness stand giving incomprehensible
evidence, supposedly intended for the purpose of making
a comparison between· the Corporation Commission's assessment of the property of the Newport News Light and
.Water Company for the year 1926 and the 1929 assessment in question, again takes the center of the stage in
an effort to show that the City's waterworks system had
not been a source of revenue and profit for the year 1929.
Inasmuch as the City paid the 1928 taxes, under the
ruling in the case of Warwick County v. City of Newport News, 153 Va., supra, that may be taken as an admission on the part of the City that it was a source of
revenue and profit for the year 1928. However, the City
Attorney and his versatile witness are not deterred, nor
embarrassed in any way by that fact, nor by the fact
that on his reports to the City's Water Commission, the
City Water Commission reported to the Council of the
City of Newport News that the waterworks system had
been a wonderful source of revenue and profit to the.City
for the years 1926, 1927,1 1928 and 1929, as· shown by
the re[x>rts of the Water Commission (R. p. ----) on the
audit for those years prepared by Elkins and Durham,
certified accountants; proceeded to file a hybrjd. ·statement in contradiction of such reports, especially gotten

(
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up for this case, in which he attempted to show that the
waterworks had been run at a loss, which statement was
ultimately filed in the evidence marked Exhibit 2
(Rc. pp. 144-145). In accordance with this remarkable
system of accounting, and juggling of figures, Mr. Dugger attempts to show a deficit for the year 1929, that is,
excess of expenditures over current revenue, of $113,348.32.· However, the witness said in connection with
this statement:

* * * "Now, I might say I will file at this time the
copy of the 1929 report, which is gotten up on the
same form as are previous reports and not on the
expenditure basis, as this report that I have, this report (indicating)." (R. bottom of p. 144.)
It seems that the word "deficit" originally in this remarkable account was afterwards changed by Mr. Dugger in his testimony to read "excess of expenditures over
current -revenue" (R. p. 231 ). . Which expenditures
were accumulated profits collected from the water customers and spent in capital investments.
The witness, Mr. Rennie, a certified public accountant,
placed on the witness stand by the County, after examination of this special statement gotten up by Mr. Dugger
and comparing it to the reports of the Water Commission made to the City Council of Newport News for the
years 1926, 1927, 1928 and 1929; in referring to the said
reports, testified as follows (R. p. 228):

"Q. Now,. for the year 1929, what is the result of
the net profit, according to this report for the year
1929?

so
"A. $77,340.73.
"Q. Then have you the total of the profits for
these three years, have you made up the total amount
of it?
"A. I can get it very quickly (pause) $224,991.27.
"Q. And that includes the total of the revenues
received by the water commission in the operation
of this plant and the total-deducting the .total operating expenses?
"A. And depreciation.
"Q. And depreciation?
"A. Yes, that is right."

* * * and

(R. p. 229) the Witness J. A. Rennie, continuing in reference to the special Dugger report, states :
"A. It appears to me to be what I would term a
Hybrid statement; it is not receipts or disbursements,
and it is not revenue and expenses; it is a combination of both. For instance, you have depreciation
in the expense side and then you have capital additions as another deduction, when some parts of these
additions that were made at least in the prior year
would, naturally, be depreciations in that year; in
other words, you would have the charge for the cost,
plus a charge for what was estimated to be its consumption over its life, on the basis that depreciation
was computed.
"Q. rn other words, the capital additions there
are charged as a part of operating expenses, is that
right?
"A. If that is the intention to call the ending result a deficit from operations, it is so treated."
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The cross-examination of Mr. Dugger, in which Mr.
Dugger attempts to defend his deficit statement, is found
from pages 168 to 186, inclusive, and is concluded by
the following interesting colloquium with counsel for the
County (R. p. 186):

"Q. That was your-then in 1929 you had retired
$93,000.00 of your waterworks bonds, hadn't you?
''A. Yes, sir.
"Q. And ·you had; in capital additions, which had
been made out of the· current earnings of the company $160,673.95, didn't you?
"A. Yes.
"Q. Then you didn't lose any money in 1929, did
you?
"A. Well, as far as this· profit and loss statement
here, Mr. Armistead, it certainly does not show a
loss. But· I say if these accounts were taken in on
a cash basis it would show a loss according to this
statement.
"Q. Well, according to this report, Mr. Dugger" A. (Interposing): It does not show a loss.
"Q. Doesn't it show a profit?
"A. It shows it invested in surplus and bonds retired-surplus invested in capital additions $160,673.95, and in bonds retired $93,000.00.
"Q. And that is earnings?
"A. That is the only way we could get it.
"Q. And earnings are profits'?
"A. It might or might n_ot be."
"By Mr. Lett: I object to that statement-'Earnings are profits.'

--··-·
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"By Mr. Armistead:
"Q. Then that makes $253,763.95 of surplus
earnings, whatever you call it, which you have made
since .1926?
"A. But all spent.
"Q. But all spent?
."A. Yes, sir.
"By Capt. Berkeley :
"Q. For betterments?
"A. The bulk of it is betterments."
And so the misguided effort of Witness Dugger to
show by his said garbled account, that the waterworks
was not a source of revenue and profit was exploded.
The Waterworks Commission, up to and including
1929, had paid all of the 40-year serial bonds falling due,
with the interest thereon, and had made capital investments to the amount of $11,795.70 for the year 1926,
$49,038.74 for the year 1927, $61,031.91 for. the year
1928 and $128,417.17 for the year 1929, that is, $250,283.52, including the year 1929, and in addition had set
aside a capital reserve, yet, they contend that the waterworks is not a source of revenue and profit. On this
point there seems to be some disagreement between counsel of the City of Newport News and this court, which,
in its unanimous opinion delivered by Chief Justice Prentis in the case of Warwick County v. Newport News, 153
Va., p. 807, said:

* * * "After setting aside a proper amount for
depreciation, estimated .at $75,354.20 f~r the preceding period of 18 months, ending December 31,
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1927, the revenue, after deducting. operating expenses, showed a gross profit in excess of $99,000.00. Out of this profit $29,000.00 was used to
retire 29 serial bonds of $1,000.00 each, being a part
of the purchase price of the property. $60,844.44
was expended for capital additions to the system,
leaving a net balance over and above the capital additions of $10,047.53." * * *
and on page '812, continuing:

* * * "If the operations in the future are as profitable as they seem to have been in the past, the private gain of the city will continue to be substantial." * * *
From the figures given in the testimony of Mr. Dugger above, it will be seen that the operations have been
more profitable since December 31, 1927; and that not
only all current funding bonds have been met and taken
up, and the interest paid on all bonds, but that the capital investments increasing the value of the system have
been larger each year, up to 1929, in which latter year
they amounted to over $128,000.00.
And so the waterworks of the City goes merrily on,
carrying out its original purpose~ garnering greater revenue and profits, and greatly augmenting its value by
enormous capital investments, each succeeding year, ·with
the satisfying realization of its greatly increased number
of customers and services, and a rosiat vision of the
revenues to be received from them and many more, as
the fruitful years come along. The City Attorney and
City Manager never become pessimistic about the reve-
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nue and profit except when they face a court on the matter of taxation. Not content with the most generous
act of the Legislature under which they operate the plant,
whereby all they have to do is to watch the rain fall upon
their broad expanses of land and accumulate in their
large reservoirs and pump it to their eager customers,
they not only seek to reap the revenue and profit therefrom, but also wish to have the taxpayers of Warwick
County further contribute to the City's wealth.
THE HYBRID STATEMENT BREAKS DOWN.
(See R. p. 162 for the following evidence):

"Q. That is net profit?
"A. That is net revenue. I state and 'other expenditures' specifying and making the amount
shown on that statement amount to $128,417.17.
Now, these two speak for themselves. You can't
spend $128,000.00 when you have only got $47,000.00 to spend it out of, and all your money had
to come from some other source and the only available source for it is for accumulated revenue.
"Q. You show, according to this statement, Mr.
Dugger, a deficit for the year just gone.
"A. Yes, sir.
"Q. How can you reconcile the deficit when you
show the net profit-you show a net profit for 1926,
1927, 1928 and 1929?
"A. Which year do you want?" * * *
and further ( R. p. 163) :

"Q. Now, does this $128,000.00 which you call
capitalization-does that include the expenses for
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repairs of reservoir No.1 and building pumping stations Nos. 1, 2, 3 and 4, and so forth and so on?
"A. No, sir. Capitalization accounts cannot include expenses and repairs (which is expenses).
That is capitalization and not ezpenses of repair.
This $128,000.00 is the amount of money-you remember of what my testimony was a while agowhere we put in the 30-inch pipe line from Newport
News to Todds Lane, or Todds Road, and additional
improvements that I testified to on direct examination." * * *
(Note : That was in Newport District of Warwick County), and continuing (R., bottom of p. 163):

"Q. And you have increased your assets?
"A. Yes, sir, to the eztent of $120,000.00 last
year."
And thus tpis ignominious attempt to pervert a material fact in this cause is averted.
WHERE DID THESE GREAT PROFITS COME
FROM?
Record p. 142 :
" (Statement produced and filed as Exhibit 5 with
exhibits)".

* * * "By Wit~ess :

"This statement is headed 'The Newport News
Waterworks Commission Revenue 1929,' this shows
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the percentage derived from each of the sections
which we serve. It is the percentage, or. total
amount, we serve each one of the sections.
"By Mr. Lett:
"Q. It shows the total served and the amount to
each section?
"A. Yes, sir, the total for 1929was $369,459.64,
of that amount $245,651.06 was derived from the
-from inside the corporate limits of the City of
Newport News, or 66. (point) 5 per cent. That is
the point 665, that is lOth there, I have it wrong
·here, that issued to ·make it even ten,· but it means
(point) .665.
"By Capt. Berkeley:
"Q. What do you mean by the commercial and
domestic? When you put in there domestic $128,418.19, does that include what you sold to The Ches.
apeake and Ohio Railway?
"A. No, sir, that is under commercial heading.
"Q. That is under commercial heading? Does
that include what you sold soda fountains in Newport News?
"A. That includes what we call domestic and
house service.
"Q. That includes all drug stores and places that
wash automobiles?
"A. Yes.
·"Q. Ice plants where they make ice and .sell it?
"A. No, sir, that is under commercial rates."
So we find from the above evidence that .335 of the
water supply from the waterworks of the City of New-
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port News is sold outside of the City of Newport News,
or over one-third of it sold outside.
So, if the total receipts for the year 1929 amounted to
$369,459.64 and the total domestic receipts, that is, for
house service inside the City of Newport News, amounted to only $128,418.19, according to these figures only
34% of the output of the water of this plant was sold to
citizens of the City of Newport News for domestic purposes and about 32% of the water sold inside the City of
Newport News was sold to such enterprises as the
Chesapeake and Ohio Railway, the Shipyard, and the
Warwick Machine Company, who sold it to others at a
very large profit (see testimony of H. K. Peebles, J. ·T.
Hardy and J. W. Wheeler, R:. pp. 245 to 250, inclusive).
It was also sold to ice plants who used it as a raw material and manufactured it into ice and sold it as their
product. ·
In addition to this, we find from the testimony, on
pages 142 and 143, that a great portion of the water sold
inside the City, under the heading of domestic, was sold
to drug stores, automobile washing places; small laundries and other persons who used it as one of the necessary commodities in their business enterprises, which
were conducted by them for their individual profit, and
which even the broad blanket of ucity purpose., cannot
.cover by any theory of the law.
Doubtless, from the above, after careful segregation
·of the water supplied by the City inside of its corporate
limits is made as between that supplied for "domestic
purposes" or ''City purpose", and that supplied for commercial use in commercial enterprises, whereby it is put
to profitable advantage therein, it would be ascertained
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that not more than 25lf'o of the entire output of the Newport News Waterworks· sy.stem is delivered to the citizens inside the corporate limits of the City of Newport
News for domestic purposes, that is, in accordance with
the duty which the City owes its own citizens to supply
them with water, and that the remaining portion, or
ab~ut 75%, is sold outside of the City and otherwise inside the City for the furtherance of such commercial enterprises, in the furnishing of which water the City owes
no municipal duty to serve them, any more than it owes
a duty to supply such commercial enterprises with other
commodities consumed in the operation of their several
businesses.

THEREFORE IT· IS NOT EXEMPT.
THIS WATERWORKS SYSTEM WAS BOUGHT
AND IS BEING EMPLOYED BY THE CITY
FOR REVENUE AND PROFIT.
That purpose is being pursued and accomplished, as
Mr. Riden, chairman of the City's Water Commission,
testified (see evidence of Mr. Hiden, chairman of the
Water Commission, R. pp. 257-258).
While in this assignment of error, it clearly appears
that the gist of this assignment is of "facts", yet counsel
for the City continues its argument, by dropping the
question of "fact", and plunges in to discuss the law as
to the effects of "provisos" in statutory enactments and
constitutional provisions; and, in this connection, we wish
to quote from their brief (page 13 of the Record):
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"The law in Virginia touching the exemption of
municipally owned property under Section 183 of.
the Constitution, prior to the said amendment, is
settled; and, without exception, where the question
was considered, it has been held that the test of the
right to such exemption was found in the use to
which such property was put."
Following this is a quotation from the opinion of Mr.
_ Chief Justice Prentis, who delivered the opinion in the
case of Warwick Cou11,ty v. City of Newport News, 153
Va. 789, 810; 151 S. E. 417, 424.
An examination of the decision in the ·above-mentioned
case, and the brief of the City of Newport News, which
was filed therein, will disclose that the quotation from
Judge Prentis' opinion is a direct negative answer to the
same contention which the City mad~ in that case. For
if counsel for the City had only read the balance of the
paragraph, from which the above quotation was taken,
they certainly would have comprehended the effect of
Judge Prentis' language, for he said, commencil)g where
the above quotation stops, viz.:
"If the outside use be incidental or the revenue
therefrom so small as to be negligible, the property
is still exempt from taxation, but if the outside use
is essential (i. e., imposed as an inherent duty upon
the city as the owner of the property) and in addition the revenue derived is substantial, then the property is not exempt from taxation. The duty to supply the consumers outside of the city, so far from
being incidental or subsidiary to any dominant use
by the city for its own citizens, is by the act made
one of the main and primary duties of the city equal-
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ly imperative and binding. It-is also significant that
the framers of the Constitution, for the purpose of
emphasizing and clarifying the previous language
used in section 183 (a) and other sub-sections, repeat the same idea by expressly providing that, where
the property otherwise exempt is used as a source of
revenue or profit (meaning substantial pro fit), then
all of the bu,ildings and land so used shall be liable to
taxation."
In view- of language so clear and so unambiguous, it
is hard for counsel for the County to understand how
counsel for the City could have predicated such a rule of
law on this decision; when a most casual reading of the
whole opinion discloses that our Supreme Court held
exactly to the contrary to their contention.
On page 14 of the City's brief (Record p. 14 ), the case
of Town of Andrews v. Clay County (N.C.), 15.6 S. E.
855, is cited, and a quotation therefrom, found on pp.
856-7 of the S. E. The question involved in that case
was whether the Legislature could restrict the right of
exemption by adding qualifying words thereto in its enactment; and the court held that the legislative enactment was unconstitutional and void, in that it sought to
restrict the constitutional provision, which provided,
uProperty belonging to the state, or to any municipal
corporation, shall be exempt from taxation." There was
no proviso in the Constitution of North Carolina, so far
as the opinion of the court discloses, similar to that appearing in Section 183, supra, under consideration; and
this case is not authority for any proposition advanced
by the 'City of Newport News.
If subsection (a) of Section 183 contained the whole

61
<?f the constitutional provisions pertaining to the exemption of property in this state,· then the argument of counsel for the City would be sound; but their whole argument is predicated upon the theory that the balance of
this section means nothing, or rather the opposite of what
it clearly and plainly states, and should be disregardeda most untenable position.
In Burk v. Hinton, 77 Va. 1, 29, Mr. Justice Richardson, in a concurring opinion, filed in this case, used language which might be aptly applied in the construction
of Section 183 of the Constitution. He said:
·
"The well-recognized rule in such cases is, that
constitutions are not to be interpreted according to
words used in particular clauses. But taking the
terms employed in their common and ordinary acceptance, the whole and every part 1nust be considered 'lVith a view to ascertain the sense in which the
words were employed, because they were so understood by the frainers and by.the people who adopted
the Constitution. This is unquestionably the correct
rule of interpretation. The Constitution, unlike our
legislative enactments, owes its whole force and authority to its ratification by the people, and they
judge it by the meaning, apparent on its face, according to the general use of the words employed.
"Under this cardinal rule of construction, how is
it possible for this court to construe the words relied
on by· the petitioners otherwise than in connection
with 'the whole instrument, and especially other
clauses having a1~ express and necessary bearing
upon the subject?"
See also Farinholt-v. Luckhard, 90 Va. 936, 21 S. E.
816, to the same effect.

------------------~----------~------------------

62
On page 21 of the Record, the counsel for the City
take up the discussion of the "proviso", and say, to quote
from the City's brief :
"It is a rule of construction that a proviso or exception in a statute related to the paragraph or distinct portion of the enactment which immediately
precedes it, UNLESS THE CONTRARY INTENTION IS CLEARLY APPARENT," citing Callaway v. Harding, 23 Gratt. 542, 547-8; Com. v. Armou,r & Co., 118 Va. 242, 87 S. E. 610; Jordan, et
al. v. South Boston, 138 Va. 838, 845-6, 122 S. E.
265.
We assume that the quotation above and the argument
of the City and the authorities cited therein (Record pp.
21 to 35), is in support of its contention that this alleged
proviso, viz.: ''Whenever any building or land, or* * *",
does not apply to municipally owned property.
Without discussing in detail or analyzing the many
authorities therein cited, vvhich would needlessly prolong
this brief, we assert, without fear of successful contradiction, that not a single one of the many cases or authorities cited support its contention; but, on the contrary, the following cases, cited by the City, support the
contention of the County, viz.: That this alleged proviso
does apply to municipally owned property.

Commonwealth v. Richmond, 116 Va. 69, ·81 S.
E.69.
Supervisors, etc., v. City of Norfolk, 153 Va. 768,
151 S. E. 143.
Warwick County v. City of Newport News, 153
Va. 787, 15l S. E. 417.
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York County v. City of Newport News, 153 Va.
824, 151 S. E. 428.
The last two of the above cases involved the identical
property involved in the case at bar, and if there ever
was a case, cited in support of a contention, in point,
counsel for the County submit that these cases are controlling and should not be overruled.
In this connection, permit us to quote from the Memorandum of Decision by the learned trial justice, to-wit:
"That the revenue and profit clauses of Section
183 of the amended Constitution was intended to apply, and does apply, to political sub-divisions of the
State is further shown by the following considerations:
" ( 1) By its own terms, the exception embraces
'any building or land, or part thereof, mentioned in
this section, and not belonging to the State.' Only
state-owned property is excluded.
" ( 2) The report of the Commission to propose
amendments to the Constitution, made to the Legislature of 1928, comments on the changes made in
Section 183, as follows: 'This section has been recast, largely in the interest of clearness and brevity.'
It then calls attention to two minor changes. Jt says
nothing, however, as to any change in the policy of
the law with respect to the property in class (a).
" ( 3) The amended Constitution in its Rules of
Construction (Sec. 198) provides: 'Omissions, having been often made for brevity, or because a part
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omitted was a superfluous, do not necessarily imply
a change of policy.'
" ( 4) The Supreme Court, in Warwick Co. v.
Newport News, at page 810, expressly declared that
the terms of this exception 'repeats the same idea'
as that conveyed by the words 'used· wholly and exclusively for county, city, town or public school purposes.'
" ( 5) The Legislature of 1930, in adopting Sec.
435-a of the Tax Code, has placed a construction on
Section 183 of the amended Constitution, which
necessarily implies that property owned by political
sub-divisions of the state is not absolutely exempt.
"My conclusion is that the omission of the words
'wholly and exclusively, &c' has made no change in
the policy of the law with respect to the liability of
municipally owned property for taxation."
We submit that the conclusion of the trial justice was
plainly right, and is supported by all of the authorities.
When we read the whole of Section 183, we cannot
escape the conclusion that this section does not grant absolute exemption to municipally owned property; but, on
the contrary, that exemption is granted only when it is
used in a non-revenue or non-profit manner. This con-·
struction is not only consistent with the context of the
section itself, the decisions of our Supreme Court construing the same section of the Constitution of 1902, but
with reason and common sense. Counsel for the County
are not willing to admit that the committee for the revision of the Constitution, or for suggesting amendments
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to the Constitution, were so ignorant of the English language as to be incapable of expressing clearly and concisely what they intended to express; but that the section,
as adopted, means exactly what it says.

THIRD ASSIGNMENT OF ERROR.
In the Assignment of Error Number 3, it is asserted
that the trial court held that personal property belonging
to the City and situated in Warwick County, as well as
"all buildings and land", belonging to the City in the
County is liable for taxation under Section 183 of the
Constitution of 1928.
A reference to the order entered in this cause on the
11th day of April, 1931 (R. pp. 87-88), and to the MEMORANDUM OF DECISION by the judge of the trial
court, in which is stated the reasons for his rulings set
out in the order ( R. pp. 89 to 98, inc.), fails to show any
ruling of the court upon which the Third Assignment of
Error at the bottom of page 2 of the petition (R. p. 2)
is based. There is no statement in the order, nor in the
Memorandum of Decision, to justify the assertion made
by the plaintiff in error, in its Third Assignment of Error, that the trial judge held any personal property~ of
any character belonging to the City, to be taxable.
The learned judge of the trial court made no such
holding and advised counsel for the City that he held to
be taxable as real property, what they contended was personal property (see following letter of Judge Hutchinson to Mr. Lett). Inasmuch as counsel for the City, by
so wording their Third Assignment of Error, and then
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followed the six Assignments of Error with a statement
of facts in which they uniformly refer to all water mains,
gates, hydrants, meters and all machinery and other fixtures (pumping equipment, etc.) as u personal property",
without any intimation that the trial judge had held them
to be real property, and thus at the outset of their discussion of the case, in their petition and brief, create an
erroneous impression as to the facts and also the holdings of the trial court, we feel this erroneous impression
should be corrected before we take up this subject.

SUBJECTS OF ASSESSMENT WHICH FORM
THE BASIS OF THIS PROCEEDING.
On March 20th, 1931, the trial judge wrote to all of
the attorneys in these consolidated cases, in part, as follows:
"Gentlemen :
"I am today returning the court papers in the
Tax Cases by registered mail to the Clerk of Warwick and York Counties, with a written memorandum of my reasons for holding in these cases :

" ( 1) That the amendment of 1928 to Sec. 183
pf the Constitution made no such cha~ge in the policy of the law with respect to the liability of municipal corporations to taxation as to make this class of
property absolutely exempt.
" ( 2) That the waterworks property of the City
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of Newport News was a source of revenue or profit
in 1929, and consequently liable to taxation.
" ( 3) That the court cannot lower the assessments
for 1929 in these proceedings because, (a) the ap-plications were filed too late; (b) there is no evidence
on which to do it; (c) the matter is res adjudicata.
" ( 4) That the applications in both cases must be
dismissed at the cost of the applicant."***
On March 28th, Mr. Lett, the City Attorney, wrote
the trial judge as follows :
"My dear Judge:
"No draft of an order herein has as yet been submitted to us, and, meanwhile, I have been wondering whether it was your intention, by your opinion,
to decide that our objection to the assessment of personal property~ including pipe lines~ came too late and
that the assessments of '27, '28, etc., would have to
remain. In other words, I mean that if, under the
old Constitution, the property was not used entirely
for city purposes, then the whole property was taxed,
but if that condition is eliminated under the new
Constitution and that the ground for taxation is that
the property is revenue producing, then the Constitution seems to limit the taxable property to land
and buildings.
"We are not sure that you mean, by your opinion,
that the objection by the City to the inclusion of the
personal property ·in the assessment under the new
Constitution came too late or whether, indeed, that
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phase of the matter was omitted in your consideration of the case. ·
"It is not intended hereby to make any suggestion
to the court, but n1erely to request information in
aid of the entry of a final order in consonance with
your opinion and without further hearing.
"Doubtless, a letter from you to counsel in the
causes would settle the matter one way or the other ·
for us."
To which the trial judge replied, in part, as follows:
"Dear Mr. Lett:
"Your inquiry about what I intended to decide
with reference to the personal property owned by
the city, in the tax case, has not been answered for
the reason that I have been engaged night and day in
court ever since I received it. Even now, I have time
for only a few lines before I catch a train.
"I thought that the weight of authority from the
cases to which I was referred, and the better reasoning, supports the view that water mains, etc., forming a part of the unified system of waterworks owned by the city, should all be classed as real estate for
the purpose of taxation, and that consequently the
personal property question was de minimis. I
thought this was specially true under Sec. 183, in
view of the history of its various provisions. However, I did not think it necessary to go into this ques. tion in giving the reasons for my decision, because
I co1~sidered that there was no question of an assessment of personal property before the court-that the
court was asked to correct the valuation placed on
the City's real estate, and that when it appeared that
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the application was not made within the time prescribed, the assessment stood as made, and the court
was precluded from going into the question of how
the valuation was arrived at.
"I have changed the order which you sent slightly,
mainly to make it clearer that I did not think I was
at liberty to pass on how the assessment tuas made.
I think it is substantially as you offered it." * * *
In accordance with which last said letter the order
hereinabove referred to was entered (R. pp. 87-88).
So counsel for the City evidently overlooked the above
when they drew the third assignment of error and therein
asserted that the court had held personal property as taxable, as well as uall buildings and land'', and when they
drew their statement of facts, appearing on pages 3 to
10, inclusive, of their petition, in which statement of
facts they boldly assert, as a fact, that all mains, gates,
hydrants and machinery are personal property, that the
judge of the trial court had made no such ruling.
In their petition (R. p. 41, second paragraph from the
bottom of the page), they also assert * * * "the testimony of Mr. Steele shows that the State Corporation
Commission of Virginia treats water mains, hydrants
and meters as personal property for the purpose of taxation (Tax Bill 3634; Acts 1916, p. 793: the Tax Code,
Sec. 228), and it is unnecessary to consider how they are
treated in other jurisdictions," and thus they gracefully
dismiss the solemn finding of the court as to a matter of
great importance in this cause, and as to which all law
is against them.
The fact is that Mr. Steele testified,
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* * * "as far as I know, the commission never
ruled on the question as to whether-what would
constitute real estate and what would not, but in
making the quinquennial assessment on these public
service corporations, which were up to 1928~ under
the quinquennial assessment Iaw, with the exception
of railway and canal corporations, which were
changed each year' as we deemed necessary' the assessment on everything, except lands and improvements thereon, which we considered as coming into
the quinquennial assessment, and being real estate,
that we could not touch under the law; and other
items~ such as mains, services and meters, were
changed as we saw fit." (R. bottom of pages 211212.)
.
Mr. Steele further states (R., middle of page 212) :

* * * "The question of mains, of course, has never
come before the commission, that I know of, either
formally or informally."
Exhibit No. 12 was filed with Mr. Steele's evidence.
This was the Corporation Commission's 1927 form (R.
p. 220).
It will be noted that we objected to all effort by counsel
for the City to prove by witnesses what constituted real
or ·personal property, WHICH, OF COURSE, IS A
MATTER 0~ LAW, and our objections run all through
Mr. Dugger's and Mr. Steele's testimony, and all questions asked and answers given as to what was and what
was not real property, and no one can read the testimony
of these witnesses and our objections there made, and
note what the court had to say, without understanding
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that the question as to what constituted real property was
a legal question and that the court so considered it. Yet,
counsel for the City persisted in this method of procedure,
with a mass of irrelevant material, and comparisons, and
still persist. Of course, the Witnesses Dugger and
Steele, by their testimony, proved nothing as to what is
and is not "real property" or "personal property", and
the law on the subject, of course, is not changed because
the Corporation Commission found it necessary, and as
required by law, to have particular headings under which
to schedule different items .of property, so they would not
be left out of consideration in determining a fair assessment of the value of the property of a public utility,
whether real or personal, which statute does not intimate
that machinery and mains, pipe lines, gates, hydrants,
etc., embedded in the soil, and appurtenant easements,
servient tenements, in a great unified system are "personal property". If the Commission so held, such holding is contrary to the statute Iaw of Virginia and the
great weight of judicial authority, as we hereinafter
show. There is nothing asserted in Sec. 36;4 of the
Tax Bill, Acts 1916, p. 793, nor the Tax Code, Sec. 228,
to justify the conclusion that mains, gates, hydrants, etc.,
are personal property.
Of course, any such improvements to the real property
(land) of a water company, like construction of dams,
_ reservoirs, flumes, canals, extensions of water mains and
other pipe lines, with their gates (valves), meters, hydrants, services and other accessories; the installation of
machinery~ like filtering .basins, boilers, engines, pumps,
as a part of the unified water serving system, whether
put in old buildings, or new buildings are constructed

72
around them, and all kinds of buildings on the lands of
the water company, are improvements to the land, and
necessarily are required by Sec. 228 of the Tax Code, to
be reported each year for assessment, in addition to the
assessment on the land, in accordance with its increased
value by reason of such improvements. The law requires this in case of land privately owned, and the fact
that Sec. 228 of the Tax Code, catalogues these various
items, and the fact that some of them may be chattels
under some circumstances and classed as personalty does
not justify the conclusion that the items catalogued in
Sec. 228 of the Tax Code, which are natural improvements to the land, should be considered chattels and personalty. No such construction as claimed by counsel for
the City can reasonably be placed upon this particular
part of the tax law. It is simply a provision made for
assessing the improvements on the land of public utility
corporations, exactly in accordance with the requirements
relative to privately owned lands and chattels.
These water mains connect the three great reservoirs
near Lee Hall. They connect the Skiff's Creek reservoir
and its pumping station with the main reservoir, known
as the Lee Hall Reservoir, and its great pumping station
and numerous buildings, including the houses of the employees of the water system, all in Warwick County, and
the Harwood's Mill Pond in York County, and its pumping station with the Lee Hall Reservoir in Warwick
County. The two great serving mains, both located in
Warwick County, run from the Lee Hall Reservoir west
of the Chesapeake and Ohio Railway, and just adjacent
to its right of way (R. p. 137), a distance of about
twelve miles to the northern limits of the City of New-
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port News, and are buried in a strip of land thirty feet
wide to a point where it reaches the corporate limits of
the City of Newport News. The total distance is
68644.54 feet. 17262.55 feet of this thirty-foot strip pf
land belongs wholly to the City of Newport News.
10200 feet of this thirty-foot-wide strip of land is along
the main highway (R. pp. 137, 138). Beginning at the
Lee Hall Reservoir, the City owns this thirty-foot strip
of land in fee simple in which its water mains are laid,
as it also does at other points between the Lee Hall Reservoir and th~ corporate limits of the City of Newport
News. 51381.99 feet of this thirty-foot-wide right of
way is in appurtenant easements} servient tenements, but
just exactly where they are, in what school districts in
the County of Warwick these appurtenant ease11~ents and
servient tenements are located, and their respective relative lengths, does not appear in the evidence introduced
by the City. The main thing about these easements is
that they are appurtenant and in the nature of such things
. perpetual} and these two great service mains are the main
trunk lines of all the water furnished by this great water
system in Newport News, Hampton, Phoebus, Old Point,
Buckroe Beach and all other places located in the County
of Elizabeth City, and as well in Warwick County along
the line of these mains.
Thus, all of these easements are adjacent to and contiguous with the land owned by the City along these
rights of way between the three reservoirs and from the
Lee Hall Reservoir to the ·city limits and are an essential
and necessary part of the land of this great unified waterworks system and APPURTENANCES THEREUNTO BELONGING.
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There is a very clear-distinction between this contiguous water right of way and easements in gross on different pieces of land not contiguous and not adjacent to
a dominant estate, on which easements in gross poles are
set for the running of wires along the course of which
there are mere licenses on roadways and other pieces of
property.
This great water system would, of course, be useless
without this appurtenant right of way, and in great hazard if it lacked permanency, and permanency, of course,
is understood by all to be inherent in the nature of such
an appurtenant right of way.
Its service mains so located would also lose value
without its filtering basins and great pumping machinery
and all of the necessary accessories to such machinery,
forcing between four and ·five million gallons of water
a day (R. p. 141) through these great water mains, and
this machinery is also an appurte~ance in relation to
about 10,000 acres of land, about 7,000 acres of which
is in Warwick County, including the watersheds, reservoirs, dams and buildings, without which it could not
operate (Reed, R. p. 112).

SUBJECTS OF ASSESSMENT ON WHICH THE
ASSESSMENT IS CLAIMED TO BE
TOO GREAT.
The notice of the application for correction of the alleged erroneous assessment is found at pages 49 and 50
of the Record, and the application for the correction of
the alleged erroneous assessment is found at pages 51 and
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52 of the Record. As this application contains the City's
complaint, it is necessary to refer to the notice and application to ascertain what the subject in controversy is.
Upon an examination of the notice and application, it
will be ascertained that the complaint of the City is about
the assessment of a specifically designatd number of
acres of land and the improvements thereon and the total
assessment of such said land and improvements thereon
in each of the three respective magisterial districts of
the County, which said assessments are entered on the
land books of the said County for the year 1929, as alleged in the said application.
NO PERSONAL PROPERTY MENTIONED IN
THE APPLICATION.
There is no mention in the application of any personal
property of the City in the County having been erroneously assessed, but only lands and improvements on such
lands~ which lands are designated by the exact number of
acres assessed and the respective plots of land, according
to the assessment, as alleged in the application. The trial
judge, in his letter to Mr. Lett, called attention to this
(see p. 4, this brief).
CONTENTIONS OF CITY.
There are but two contentions in the application upon
which the City bases its case:
FIRST: THAT THE LAND AND IMPROVEMENTS THEREON "ARE ASSESSED ABOVE
THE FAIR MARKET VALUE THEREOF."
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SECOND: "THAT ALL OF THE SAID PROPERTY IS ENTIRELY EXEMPT FROM TAXATION UNDER SEC. 183 OF THE CONSTITUTION OF VIRGINIA, AS REVISED AND
AMENDED IN THE YEAR 1928."
The City, in order to be in court on its application,
also alleg~s therein,
"That the said erroneous assessment was not
caused by the failure or refusal of your petitioner
to furnish the commissioner of revenue with proper
information, as required by law."
Before ~ further discussion of the assignments in
error, it is just as well to consider the above allegation
in the application, as it is helpful in getting a view of the
City's arbitrary attitude and conduct towards the County
in this matter, in withholding from the commissioner of
the revenue all information as to improvements.
The fact is, that the City did not inform the commissioner of the revenue of any improvements on the land,
nor of any capital additions to the property of this waterworks system in the County from the time the City acquired the property, June 30, 1926, until the taking of
evidence in this case in February, 1931.
At page 208 of the Record, we find the following testimony:

"Q. Mrs. Hubbc~.rd, has the City of Newport
News reported to you any capital additions and improvements on their property in Stanley District
since 1927?
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''A. Well, I can't say since 1927. I don't think
so, I didn't hear of any, I did not hear my husband
mention any. They have not reported any to me
since I have been the commissioner of revenue in
1929~
.
"Q. Not for any of the districts?
"A. Not for any of the districts.
"Q. When did you take charge of the books of the
commissioner of the revenue?
"A. May of 1929."
This fact is not denied by the City and there is nothing
in the Record to refute the above statement made by Mrs.
Hubbard, Commissioner of the Revenue, nor does the
Record disclose any attempt to refute that statement.
Yet, the fact is that for every year from June 30, 1926,
to December 31, 1929, great expenditures had been made
in betterments and capital improvements to the said buildings and land of the City in the County, as will be seen
by the following from the bottom of page 116 of the
Record, and such betterments and improvements have
since continued. In 1930 they were $100,000.00 additional (R. p. 125):
"By Mr. Lett (to Witness Dugger, the City's Waterworks Manager) :

"Q. While talking about betterments, have you
a statement indicating the betterments, as we are
calling them, at the present time, that were made
during 1927, 1928 and 1929?
"A. I have, sir, the total amount of betterments
and extensions made in 1926 amounted to $11,795.70. The total in 1927, $49,038.74. The total
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in 1928, $61,031.91. The total in 1929, $128,507.16,
less an amount of $89.89 during the year 1929 for
scrapping equipment, making a gross total of $128,417.17. I have the year 1930 here appended to this
list, you said you didn't want that." (R. p. 116.)
Therefore, it will be seen that this water system located
on the land of the City in the County for the years owned
by the City, ending December 31, 1929, expended the
total sum of $250,283.52 in capital improvements and
betterments, ·a great portion of which outlay was made
on the City's waterworks property, including pipe lines,
etc., in the County (R. p. 117, et seq.).
One item alone for the year 1929 was $98,606.07 on
pipe lines, and $82,715.89 of this amount was spent on
a 30-inch pipe, 10,766 feet long, from Morrison, in Warwick County, to 60th Street in Newport News, 9,636 feet
of which was laid in Newport District of the County (R.
pp. 123 and 129).
Necessarily, the failure of the City to disclose these
enormous improvements to the Commissioner of Revenue
of the County put the Commissioner of Revenue of the
County under a great handicap in assessing these lands
and improvements, including the mains and other pipe
lines, proportionate to the magnitude thereof, and savors
of a lack of good faith on the part of the City, as well as
a violation of the specific direction of the law (see paragraph 5, Sec. 414, Tax Code, Acts 1924, p. 589).
The first opportunity that the County had of learning
what particular betterments and improvements had been
made on its waterworks, buildings and land in the County, including machinery and all other fixtures, mains,
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pipe lines, hydrants, gates al}d other equipment, came in
February, 1931, when the City put the manager of its
waterworks, Mr. E. F. Dugger, on the stand· to testify
in this case.
His evidence is found from pages 112 to 209, filled
with data and figures given in such a general and disconnected way, relating to the whole waterworks system, that it is utterly impossible to ascertain from it,
which of the expenditures were for improvements and
betterments on the City's buildings and land, pipe lines,
mains, etc., in the County, and the respective magisterial,·
or school districts thereof.
The Witness Dugger was evidently put on the stand
for the purpose of establishing, by his testimony, that all
machinery and other fixtures and the mains, pipe lines,
hydrants, gates and water rights, on the City's land in
the County, etc., were personal property, and that the
assessments made on the buildings and land of the waterworks system in the County were too high, primarily because the value of the above said items had been added
to the assessed value of the buildings and land and treated
as land, and for the further purpose of showing that the
waterworks system, under his management, had not been
run at a profit, that is, was not a "SOURCE OF REVENUE OR PROFIT" to the City. The Record will disclose, beginning with page 112, that he first introduced
a map of the whole waterworks system, including its pipe
lines, extending to Old Point, Hampton, Phoebus and
Buckroe Beach. He then followed with a general statement of betterments and improvements, without making
any definite application as to in what City or in what
County or school district these betterments and improve-

-------------,---.---.~--
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ments had been made. He then took up the matter of
the assessment of this property by the State Corporation
Commission for the year 1926 and proceeded to characterize all machinery, fixtures, mains, gates, hydrants,
etc., shown therein, as personal property and proceeded
to compare that assessment with the 1927 and 1929 assessment of the said property on the land books of the
County, in an effort to show that the assessment for 1929
was augmented by the value of what he called personal
property.
The City's counsel, and the City's waterworks manager, the Witness Dugger, as plainly shown by this Record, in the questions asked and the answers given on the
examination in chief, every time they could, took pains
to characterize these items as personal property, evidently
not being content to catalogue these items and to attempt
to prove the fair market value of them and to then contend, that as a MATTER OF LAW, they should be
classed as personal property.
This Record, from one end to the other, including the
petition for a writ of error, teems with this eternal repetition in which counsel always refer to all the machinery
of this water~orks and all other fixtures, the mains,
gates, valves, pipe lines, water rights and like items, as
personal prop_erty. Not so contending as a matter of law,
·
but asserting it as an absolute fact.
What psychological effect able counsel for the City
thought this persistent humdrum of u personal property"'
would have on the mind of one of sufficient character and
learning in the law, to be qualified to occupy a circuit
bench in Virginia, may have been a matter of interest
and conjecture to the lookers on; however, it did not
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make sufficient impression on the learned judge at the
trial court to cause him to even refer to it in his order
or optnton.
The method of stating the third assignment of error
and the method by which their statement of facts is made
in their petition for a writ of error, whereby they still
pursue this system of attack is certainly no compliment
to the intelligence of anyone whom they expect to persuade to agree with them.
Finally, however, in respect to this, counsel for the
City, in the third paragraph of page 41 of their petition
and brief, state (R. p. 41) :
((There is considerable difference of opinion as to
whether structures and improvements such as conduits, pipes, mains, hydrants, tracks, poles, cables,
wires, etc., of public service corporations are real
estate or personal property for the purpose of taxation." * * *

After reading the evidence of their witnesses, their
third assignment of error, and statements of facts, and
their continuous, persistent, emphatic assertions that
mains, etc., and fixed machinery used in the operation of
the plant are ((Personal Property" with a capital P, this
statement, near the end of their argument, comes like a
deathbed confession, but inasmuch as there are no tracks,
poles, cables, wires, etc., to be considered, we are confined
to a consideration of the items involved, in our contention
that they are REALTY or uzandn, as a matter of the
law.

82
ANOTHER LOOK AT THE SUBJECTS.
As stated above, the water rights, reservoirs, dams,
sluice ways, gates, or main pipe lines, through which an
average of over four million gallons of water per day
are pumped to their customers from the main pumping
station No. 1 at the main reservoir at Lee Hall and the
mains through which water is pumped from the pumping
station at the Skiff's Creek Reservoir to the Lee Hall Reservoir and the mains and sluice ways, or that portion of
them in Warwick County, through which water is
pumped from Harwood's Mill Pond pumping station in
York County to the main reservoir at Lee Hall, are all
necessary appurtenances for the a,peration of this great
unified water supply system and jointly employed in its
functioning.
The reservoirs, the dams, spillways, buildings, filtering plants, pumping machinery and the parts of these
great water mains and other constructions located on the
land of the City in the County· are appurtenances necessarily employed in the only function which this great
unified water supply system performs. All of these
mains not only have the tertninus of each at the main
reservoir and pumping plant at Lee Hall, hut the other
terminus of each one of these mains and waterways is
on other land of the City. All of these mains have their
gates (gate valves), hy~rants and meters attached thereto and embedded in the soil of the rights of way along
the lines of the mains. The great mains between the
pumping station at Lee Hall and the pumping station at
60th Street in Newport News on land owned by the City
at that point, not only have their termination on the City-
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owned water system land at Lee Hall and at the 60th
Street station, but are laid in a right of way 30 feet wide
and over 68,644 feet long, all of which lies west of and
adjacent to The Chesapeake and Ohio Railway Company's right of way (R. p. 137) and over 17,266 feet
(R. p. 150) of which right of way is on land all of the
rights to which are owned in fee simple by the City and
deeded to the City by the Newport News Light and
Water Company and the Old Dominion Land Company
by their joint deed of June 30, 1926, all of which right
9f way was previously deeded to the Newport News
Light and Water Company, or acquired by prescription,
before the deed to the City (R. p. 112), all employed and
to be employed as a necessary part of this great unified
water supply system (Exhibit No. ~, R. pp. 113-114).
This land of the City on which this 30-foot right of way
lies extends first from the reservoir and pumping station
No. 1 at Lee Hall, towards the City for considerable
distance and runs across the City's land, which includes
Young's Mill Pond property, about seven miles from the
Lee Hall pumping station and about equi-distant between the City and the Lee Hall pumping station and
then in its course towards the City, about an equal distance from the Young's Mill Pond property and the City
limits, it extends across the Causey's Mill Pond property, of some 200 acres, owned by the City in 1929 (R. p.
1SO), and possibly other pieces of property of the City.
(The Record is not clear as to where the other pieces are
located.) The remaining portion of the right of way
consists of appurtenant, servient tenements on land in
which the City has a perpetual right (Deed to City, R.
p. 112), conveyed to it by the said deed.
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ARE THESE GREAT MAINS LAND OR
PERSONAL PROPERTY?
As far as we have been able to find, this 30-foot right
of way, the width of which is apparently necessary for
conveying water from the main reservoir and pumping
.station at Lee Hall to the City's land and pumping station at 60th Street, from which latter point water is
served to the City of Newport News, Hampton, Phoebus,
Old Point, Buckroe Beach and many other communities
in Elizabeth City County, whether used for a canal, flume,
race, pipes or some other form of aqueduct, or all of
same, being necessary for the functioning of this unified
water system, is necessarily, a water right of way to the
60th Street land and pumping station in the City of Newport News and a permanent appurtenance to the said
lands of that system, a hereditament and a real property
right which would naturally pass to the heirs of an intestate and to the grantee by a deed conveying the said
water system and its lands, as provided in Section 5168
of the Code of Virginia (formerly Sec. 2443 of the Code
of 1904 ), without even being mentioned in the deed.
In Norfolk and Western Rwy. Co. v. Oberchain, 107
Va., at page 60, Judge Harrison, in delivering the unanimous opinion of the court, said:
"It is true that the ·water right was not specifically
mentioned in the deed from Mundy to the Riverside Company, but it was not reserved or e:rcepted
from the grant, and, hence, the easement passed
from the grantor as an appurtenance passing with
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the land~ as fully as the buildings or other rights appurtenant thereto.n

"The Code provides that,
"Every deed conveying land shall, unless an exception be made therein, be construed to include all
buildings, privileges and appurtenances of every
kind belonging to the lands therein embraced."
(Code 1904, Sec. 2443.)
"This right of easement originated by express
grant, and is shown to be reasonably necessary to
the beneficial enjoyment of the property in question,
to which it is an appurtenance. Its preservation, as
an important appurtenance to the property, was carefully guarded and protected when the right of way
was granted to the Shenandoah Valley Railway
Company and it has passed without qualification or
preservation as a property right from those who
originally created it through successive owners to
the appellee * * * it is true, as contended, that this
property has, for a long time, been in dilapidated
condition and that the water right in controversy
has ·not been used for a number of years; but the
mere non-use of an easement which has been created
by grant, does not extinguish it, or show that it has
been abandoned."
(Citing Angell on Water
Courses, Sec. 252.)
* * * "Nothing short of a user by the owner of
the servient estate which is adyerse to the enjoyment
of the easement by the owner thereof, for a period
sufficient to create a prescriptive right, will destroy
the right granted."
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WHAT IS LAND IN VIRGINIA.
Statutory rule of construction, Code of Virginia, Sec.
5, paragraph 10, is as follows :
"The word 'land' or 'lands' and the words 'real
estate' shall be construed to include lands, tenements
and hereditaments and all rights thereto and interests
therein} other than chattel interests; and the words
'personal estate' shall include chattels, real, and such
other estate as upon the death of the owner intestate,
would devolve upon his personal representatives."
It would complicate matters somewhat, if the heirs of
an intestate owner of this waterworks system would inherit the reservoirs, watersheds, buildings and land and
the pumping equipment, filtering basins and other machinery and fixtures, and all of the mains, gates (valves),
hydrants, pipe lines, meters and water rights of way} even
including the 10,200 feet under the highway, all appurtenant to the main plant} would devolve upon the personal
representative. It might also embarrass the consumers.
If these things are of their nature per·manent and appurtenant to the main part of the waterworks, they are
hereditaments, and land, under the above rule of construction, as we will see below.
In French v. Williams} 82 Va., p. 468, about the middle
of the page, Judge Richardson, in delivering the opinion
of the court, said :

* * * "This is all the more important in view of
the rule that a way is never presumed to be in gross
when it can fairly be construed to be appurtenant to
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land. * * * A way, from one close to and through
another, is none the less appurtenant to the former,
if it runs over the intervening lands of numerous
proprietors.,
Citing:
Honer v. Keen, 177 Ill. 390, 52 N. E. 492.
Guthrie v. Canadian Pacific Ry. Co., 27 Ont. A.
64.

The above holding, from the following, seems to follow the weight of authority:
"A way may be appurtenant to a close, although
separated from it by a navigable river."
In re: Private Roads, 1 Ashm. (Pa. 417).
"Although plaintiffs' property was separated from
a right of way by an alley, they may, having held the
way adversely, claim it as a prescriptive easement
appurtenant to their lands."
Heard v. Bower (Tex. Civ. A.), 184 S. W. 234.
"A right to convey water from a distant source
of supply may be appurtenant to a tenement separated from that on which such source of supply is
situated by several intervening parcels of land, each
belonging to a different proprietor."
Cady v. Springsvz7le Waterworks Co., 134 N.Y.
118; 31 N. E. 245.
In Standard Oil Company v. Buchi, 72 N.J. Eq. 492,
66 A. 427, it was held that where one granted for a consideration the .right to lay pipes for the transportation
of petroleum, together with all the rights and privileges
necessary to the enjoyment of the grant and the removal
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of the pipes, the pipes to be laid within 10 feet of the line
of the grantor's property, does not convey a mere easement ~n gross, nor a license which may be revoked at the
will of the grantor, and it is not revoked by its assignment to a third person.

APPURTENANCES TO THE MAIN PLANT.
The text in 19 C.

J. p. 937, sec. 142, is as follows:

"WATER RIGHTS. Water rights which are
appurtenant to land conveyed pass with the conveyance of the land, although not specifically mentioned
in the conveyance. With the rule are the right to
use a drainage ditch for irrigation or other purposes,
and the right to use water for milling purposes and
contrivances, such as raceways, to conduct water
fron~ mills; and where the right to dam a pond gives
the mill its principal value, the purchaser of the mill
obtains an easement in the overflowed land as an
appurtenance to the mill."
Citing in Note 90 a number of cases and quoting in
said note from New-Ipswich W. L. Factory v. Batchelder, 3 N. H. 190, 193, 14 Am. D. 346, as follows:
"A raceway may be as necessary an appurte1wnce
to a mill to conduct the water from it as a canal to
conduct to it the water necessarx_ to work it. In
many cases the severance of the appurtenance to
which it is appurtenant would render both useless.u
Thus, in consideration of this appurtenant waterway
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between the main plant, including the reservoir at Lee
Hall, and the City of Newport News, in which the app'ttrtenant mains are laid, it will be readily seen that it
partially consists of some servient tenements on the land
of intervening proprietors without enhancing the value
of their lands. With it the thousands of acres of land in
Warwick County of this great water system, wherein the
reservoirs lie, constitute the domina1tt tenement and it
greatly enhances the value of such lands and reservoirs
and without which appurtenant water right of way this
great plant would be practically useless for serving its
present customers. And, as said, in the text of 19 C. J.,
p. 863, first column, and Notes 14 and 15, on this page,
. citing numerous cases:
"While it is always distinct from the occupation
and enjoyment of the land itself (meaning the land
through which it runs) and does not confer title to
the land, an easement is property and partakes of the
nature of land. It is an incorporeal right, an incorporeal hereditament, and although only an incorporeal right and appurtenant to another, the dominant
tenement, it is yet properly denominated an interest
in land which constitutes the servient tenement and
the expression (estate' or (interest in lands' or (fee or
freehold estate,' when used in a statute, is broad
enough to include such rights. The interest of an
easement may be a freehold or a chattel one, accord..:
ing to its' duration (note 14) and may be enjoyed in
fee., (Note 15.)
Under the head of taxation in 37 Cyc. pp. 412-13, the
rule is stated as follows :
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"Rights, easements, franchises and appurtenances
belonging to or connected 'With a particular parcel of
land are to be considered as a part of it for purposes
of assessment, and its value should be estimated in
connection with such advantages and as enhanced
thereby."
Citing numerous cases in the notes, amongst which is
the case of Blackstone Mfg. Co. v. Blackstone, 202 Mass.
82, 85 N. E. 880, 18 L. R. A. N. S. 755, in which it was
held that,
·
"Water power appurtenant to real estate in Massachusetts· created by the fall of water in a river flowing through such real estate and used for power in
a sister state is taxable in Massachusetts on a valuation of the uses to which the power could be put in
Massachusetts and the uses to which. it is put in connection with an additional water fall and structures
in the sister state and then estimating the value imputable to the real estate in Massachusetts."
And the text in 37 Cyc. continues as follows:
"So also on fixed and permanent buildings, other
improvements on land are a part of it and must be
included in its appraised value for taxation."

IMPROVEMENTS SHOULD BE VALUED
SEPARATELY AND ADDED.
"In some states it is required and in all it is proper,
even if not necessary, that the improvements should
be valtted separately from the land, although the two
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valuations are added together to fix the total assessment.n Citing authorities.
In the case of Willis's Ex'or. v. Commonwealth, 97
Va. 667, it was held that a rent charge or ground rent is
real' estate and subject to all its incidents. That it descends to the heir or devisee. That if taxable at all, it is
taxable as real estate and that it is error to enter it on the
personal property books of the co1nmissioner of the revenue. That the value of the estate in ground rent is not
the amount of the annual rent, but the value of the corpus
or principal, which produces the rent and of which the
rent is the fruit or product.
At the time of that decision, there was no statutory
provision for the assessment of ground rents for taxes,
but the land of which the ground rent was the fruit, got
its valuation from its productiveness in ground rent and
was lawfully assessed accordingly, as land.
Section 228 provides that,
"All corporations doing in Virginia the business
of furnishing water*** shall, on or before the first
day of May of each year report to the State Corporation Commission all of its real and personal property
of every description in this state belonging to it as
of the beginning of the first day of January preceding; showing particularly in what city, town or county and school district therein the property is located.
,This report shall show all water power rights and
privileges, dams, flumes and canals and shall be itemized as provided in paragraphs 2, 3 and 4 of this
section. * * * The State Corporation Commission
shall * * * assess the value of the property of each
such corporation and shall assess the franchise tax

0
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hereinafter provided for. * * * It shall be the duty
of the clerk of the State Corporation Commission
to furnish·* * * the Board of Supervisors of every
county wherein any property belonging to such corporation is situated, a certified copy of the assessment made by the State Corporation Commission of
such company's property, .which assessment shall
definitely show the character of the property, its
value and location for the purpose of taxation in.
each * * * county and school district therein, so that
* * * county and district levies may be imposed upon
the same."

.,
•

Paragraph 4 of Sec. 228 provides :
. "All corporations furnishing and selling water
shall report the diameter in inches of mains;, length
of cast iron mains, length of steel and wrought iron
mains, the depth laid and the kind of soil and rock
excavations, the age and cost per foot, including
paving, kind of paving and total cost of said mains;
the number fixed, age and cost of each gate installed
and the total cost of gates installed; the number,
size, age and cost of each hydrant and the total cost
of hydrants installed; the number, diameter in
inches, length in feet, cost per foot, including paving, of each service and the total cost of service."
Section 229, paragraph 4, provides:
"On the real estate and tangible personal property
of every corporation doing in this state the business
of furnishing water * * * there shall be local levies at
the same rate or rates as are assessed upon other real
estate and tangible personal property, located in such
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localities and proceeds of such local levies shall be_
applied as provided by law."

Paragraph 6 of Section 229 provides:
"The real estate and tangible personal property of
such corporations * * * shall be assessed on the valuation fixed by the State Corporation Commission
with * * * county, district and road levies at the same
rate as real and personal property as natural persons
are assessed with such levies."
Nowhere in these sections is there any intimation or
statement that water power rights and privileges, reservoirs, dams, flumes and canals, pipe lines, mains, gates
and hydrants installed should be regarded as personal
property. However, it does provide that all of these appurtenances and construct-ions should be taxedJ and under the case of Willis v. Commonwealth, 97 Va. 667,
supra, it is held that the land of the dominant estate to
which they belong and the value which they enhance
should be taxed to the extent of its enhanced value thereby, even if no statute provides for the taxation of the
specific enumerated classifications of property above referred to.
However, the general rule has always been, where
there is no statute to the contrary, that pipe lines underlying the land of several proprietors and appurtenant to
and a necessary part of the use of other lands, are taxable as real estate.
See Tidewater Pipe Line Co. v. Berry, 56 N. J. L.
212; 21 Atl. 490; State v. Berry, 52 N. J. L.
308_; 19 Atl. 665.
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· Mr. Ste~le, at the middle of page 212 of the Record,.
·
in an answer, states, in part:

* * * "And they raised the question informally at
that time as to whether we had the right to change
the assessment outside of the five-year period on pole
lines, and I think that was before Commissioner
Epes, at the time he ·was commissioner in charge of
taxation-and informally at that time it was stated
the commission did not consider poles, lines and wire
lines as real estate, but that was not a for1nal ruling
and only an informal ruling."
POLES AND WIRES.
In Tax Bill 1924, paragraph (15), Sec. 6 of Schedule B, Acts 1924, 6396, poles, wires, switchboards, etc.,
are declared to be personalty, and, of course, the Corp~ra
tion Commission was compelled to so classify them for
taxation.
Mr. Steele -further testified (see middle of page 219
of the Record) :

"Q. Now, would you say the rights of way-I
understand that you say you assess all rights of way
as realty?
.
"A. Rights of way in fee. The commission holds
that easements are not taxable."
If the Commission has made any such holding, it must
have been as to ease1nents in gross (19 C. J. 866), of a
short and definite duration, or one based upon a contingency likely to happen, or to such right as a license
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. or franchise of uncertain duration, which can hardly be
classed as easements at all. It could not have been in the
case of a permanent appurtenant easement, which is· a
right enjoyed in fee, as we have seen above. However,
if the Commission has made any such ruling as to easements appurtenant, the time has come to correct the ruling to conform to what is known as uland" in Virginia,
under the lOth paragraph of Sec. 5 of the Code of Virginia, the Virginia cases above cited and the great weight
of authority referred to and following.
In the Iowa case of Oskaloosa Water Company v.
Board of Equalization of Oskaloosa City, reported in 15
L. R. A. 296, the court held :

"1. The buildings, machinery and mains shall
constitute a system of waterworks on land "held by a
lease to continue as long as the waterworks were operated thereon, and no longer, constitute real estate
for the purposes of taxation.
"2. That the mains, pipes and hydrants of a wa~
ter company and a filter and pipes within a city, all
of which are parts of a system of waterworks and
connected by one large main with the buildings and
machinery, which constitute the pumping works situated several miles away, are to be treated as an entirety, taxable where the main works are located.
The part of the system in the city being regarded as
appurtenant to the main works."
It was held in the case of the Tidewater Pipe Company
v. Berry, 53 N. J. L. 212, supra, affirming 52 N. J. L.
308, that a "pipe line" for carrying petroleum laid underground under a grant from the owner of the fee is tax-
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able as "real estate," although the owner of the fee
has reserved the use of the surface for cultivation.
In Providence Gas Company v. Thurber, 2 R.I. 15, it
was held,
"That gas pipes laid in streets are taxable as 'real
estate.'"
In this case, the defendant had assessed the gas pipes
of the plaintiff as real property, which were laid in the
streets of the City of Providence under an easement
granted to the plaintiff in its charter by the Legislature.
On the question as to whether such pipe lines were
realty or personalty for the purposes of taxation, held, to
be realty.
Mr. C. J.- Green, who delivered the court's opinion,
said:
"The only question in this case, then, is whether
these pipes are fixtures."
After citing a number of cases, he continues:
"In the present case, the pipes are sunk in the soil
of the street, to the depth of several feet under the
surface, and cannot be removed without digging up
the earth, and, if the Gas Company owned the land
in which the pipes were laid, we should have no doubt
they would be fixtures.
"But the tax has not been assessed on the plaintiff
as occupants of the land by their pipes, etc., but upon
their pipes iJS.real estate. And these pipes being annexed to the freehold, and the Gas Company having
an easement in the fee, or right so to annex them
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and use them, we think they are fixtures, and rightfully assessed as real estate.n
In Capital City Gas Company v. Charter Ins. Co., 51
Iowa 31, it was held,
"The mains and pipes of a gas company are mere
appurtenances of the realty on which the main works
are situated and are to be assessed at the place of the
latter as a part of them."
Re: Des Moines Water Co., 48 Iowa.324, it was held:
"That water mains of a water company are appurtenant to the land, buildings and machinery constituting the main plant of the company, and are to
be assessed where the latter is situated."

SEC. 168 CONSTITUTION PROVIDES ALL
PROPERTY, EXCEPT AS HEREINAFTER
PROVIDED, SHALL BE TAXED.
Mr. Chief Justice Robinson, in delivering the opinion
of the Iowa Court in the case of Oskaloosa Water Company v. Board of Equalization of Oskaloosa City, supra,
said:
((The statute of Iowa provides that all property,
real and personal, not included in ·certain classifications of exemption shall be subject to taxation. Subdivision 8 of Sec. 45 of the..Code i; a~· 'follows:
" 'THE WORD "LA N D" AND THE
PHRASE . "REAL ESTATE" AND "REAL
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PROPERTY" INCLUDE LANDS, TENEMENTS AND HEREDITAMENTS AND ALL
RIGHTS THERETO AND INTEREST
THEREIN EQUITABLE, AS WELL AS LEGAL.'"
It will be noted from the above that the definition of
"land" and "real estate" in the Iowa statute on which
this decision was based, is practically identical yvith the
definition of land and real estate in the tenth paragraph
of Section 5 of the Code of Virginia.

HEREDITAMENTS.
The definition in the tenth paragraph of Section 5 of
the Code of Virginia provides the-word "personal estate"
shall include chattels real, and such other estate as upon
the death of the owner, intestate, would devolve upon hi.s
personal representative so, as an incorporeal hereditament consisting of a permanent appurtenant easement
would not devolve upon his personal representative, it is,
therefore, excluded from the definition of personal property. (As to this, see further below.)
Chief Justice Robinson, in the case of Oskaloosa Water
Co. v. Board, etc., supra, continuing, said,
"Hereditaments, in the broad sense, include everything capable of being inherited. The word 'tenement,' in its most extensive signification, comprehends everything which may be holden, provided it
be of a permanent nature."

99
And in conclusion he said :

In view of the permanent character of the" system
of waterworks of the plaintiff and the use for which
it is designated, we reach the conclusion that it
should be treated as real estate for the purpose of
taxation; that the property in controversy should
also be treated as real estate appurtenant to the main
works on the premises at Skunk River; and that the
entire system of waterworks should be treated as an
entirety, assessable in the township where the main
works are located."
u

In the case of the Inhabitants of Paris v. l'lo.rway
Water Company, 21 L. R. A. 525 (Maine), it was held:
"That water mains, pipes, etc., are to be considered as real estate and are taxable where they are
located, although connected with a pumping station
and reservoir in another town."
In this case, Haskell,
the Maine court, said:

J.,

in delivering the opinion of

"The proper classification under the. rules of the
common law of this species of property is not a new
question. It has been many times considered in England during the last century; and water mains and
underground conduits have been' there considered as
fixed to, included in and a part of the soil. They
have been considered real estate and have uniformly
been held locally taxable as such to the 'occupiers of
land,' under the statute of 43 Eliz., or, as our statute
puts it, 'to the person in possession thereof.' " (Statute as to place of taxation evidently.) (Citing English cases.)
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.While this case holds that they are taxable to the per..
son in possession of the- "land" where laid, which seems
to be ·predicated upon a special statute requiring such
assessment, yet, it holds that they are real estate, and if
real estate, they are land of the City, under our statute,
and the City is in possession of them as land and taxable
for same as such land, that is, exercising the easement.
(See end of quotation from opinion of Judge Allen, Flax
Pond Co. v. City of Lynn, 147 Mass. 31, below.) Further in the opinion Judge Haskell says:
"Suppose the street with these appliances in it be
discontinued and they be abandoned without removal
and passed to the owner of the soil. Who should
then release them in gross or singly to tenants or
persons desiring to operate them? Would they not
be real estate when considered with the property as
a whole? Would they not pass by a deed of the
land? Why, then, may they not properly enough
be assessed as real estate and to the person in possession of them? Their value as chattels would be
nominal. Water pipes buried in the ground as chattels would be of little or no value. It ii the use that
gives them value and that use is strictly of a fixture,
a permanent appliance."
In the case of Flax Pond Water Company v. City of
. Lynn, 147 Mass. 31, where a water company acquired
title in and to the waters of a pond and to a permanent
dam and sluiceway connected therewith, and took possession thereof, it was held,
"That even if the title was an easement only, a tax
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was properly assessed to it for the dam and sluiceway, as real estate, and that its sole remedy for any
excess was by an application for an abatement."
In delivering the opinion of the court in that case,
Judge C. Allen, in part, said:
"Assuming that the plaintiff's title was only to an
easement, as the plaintiff contends, still one who is
entitled to an easement of this character, including a
right to maintain a permanent dam and sluiceway,
and \Vho is in the enjoyment of tnis right, and who
asserts and seeks to vindicate the same, is to be deemed as in possession of the real estate for the purpose
of taxation, within the meaning of the statute. It is
true, that, in a certain sense, the owner of the fee may
be said also to have a possession; he might dig underneath the surface for mines, and do other acts not
inconsistent with the right of the plaintiff. But the
principal and practical possession qf the surface of
the land was with the plaintiff, and this was sufficient
to fall within the meaning of the statute as to taxation. As the value of the structures might far ezceed the value of the fee subject to the easement, it
is plain to see that it might be_ more proper and just
to assess the tax to the plaintiff rather than to the
owner of the fee of the soil, provided this was allowable under the statute. Being thus in possession, for
the purposes mentioned, the plaintiff might properly
be taxed for the dam and sluiceway as real estate,
with the land itself. The assessors were not obliged
to inquire into the details of the title, but might assess the whole value of the land thus occupied to the
person maintaining and ezercising such an easement."
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In the case of City of Fall River v. County Commissioners of Bristol, 125 Mass. 567, it was held,
·
"That if a reservoir company owns merely a right
to flow land, that such right was not an estate liable
to taxation."
Judge Morton, in delivering the opinion of the court
in respect to this point, said :
"This is merely an easement in the land which cannot be taxed independently. It forms part of the
water power whick is taxed in connection with the
mills as enhancing their value."
In the case of Boston Mfg. Co. v. Inhabitants of Newton, 39 Mass. 22 Pick., at page 23, Mr. Chief Justice
Shaw, in delivering the opinion of the court, said:
"The court are of opinion that the water power
had been annexed to the mills, that it went to enhance
the value of the mills and could only be taxed together with the mills as contributing to increase their
value. As the mills were wholly situated in W altham and were taxable there, they are not liable to
be taxed in Newton."
In the case of Amoskeage Mfg. Co. v. Town of Concord, 66 N. H. 562, the court held:
"That land covered by water, held back by a dam
for furnishing power, is assessable for taxation at
its enhanced value in the town in which it lies, under
a statute making real estate taxable where situated,
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although the power is used in another town" (meaning township).
In the case of Consolidated Gas Company of Baltimore
City v. Mayor, etc., of Baltimore, et al., reported in 1 L.
R. A. N. S. 263, it was held:
"That the easement acquired by the laying of pipes
in the streets of a city under the franchise of a gas
company is property distinct from the franchise
which may become the subject of taxation separate
from the tax on the capital stock which is intended
to include the value of the franchise."
The case note in 1 L. R. A. N. S., p. 263, to the above
case is, in part, as follows :
"Case Note.-As an authority for the doctrine
that easements acquired by a corporation through
the use 9f its franchise, by laying gas pipes in the
public streets, may be assessed and taxed as real
estate independent of the capital stock, which includes the value of the franchise, the court chiefly
relies on the case of Appeal Tax Court v. Union R.
Co., 50 Md. 274. This case had been cited by the
courts frequently and with approval, but on questions differing from those decided in the case of Consolidated Gas Co. v. Baltimore. The case was, however, referred to in Desty on Taxation, Sec. 63, ·in
which it is stated that an easement enjoyed on the
bed of a public street may be assessed and taxed as
real estate.
"The court also cites Providence Gas Co. v. Thurber, 2 R. I. 21, supra, 55 Am. Dec. 621, in which it
was held that the grant to a corporation of the right
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to lay gas pipes in the streets creates an easement,
and the pipes in the streets are taxable as real estate,
relying on the case of Boston Water Power Co. v.
Boston, 9 Met. 202~ to sustain the proposition.
"Providence Gas Co. v. Thurber, 2 R. I. 21,· 55
Am. Dec. 621, is referred to in the following cases :
"In Paris v. Norway Water Co., 85 Me. 333, 21
L. R. A. 525, 35 Am. St. Rep. 371, 27 Atl. 143, and
. in Warwick & C. Water Co. v. Carr, 24 R.I. 231,
52 Atl. 1030, both of which sustain the taxation of
water mains as real estate.
"In Newark v. State Bd. of Taxation, 66 N. ]. L.
469, 49 Atl. 525, in which it was held that the interest which a street railway company has in a highway over which it passes is an easement taxable as
real estate. But, with reference to the taxation of
the franchise of the railway company, the court said
that the distinction between the taxation of the franchise and property acquired by the corporation to
enable it to enjoy its franchise must not be overlooked.
"The court also cites the case of People ex rel.
Metropolitan Street R. Co. v. State Tax Comrs., 174
N.Y. 451, 63 L. R. A. 884, 105 Am. St. Rep. 674,
67 N. E. 69, as authority for the proposition that the
use derived from property through the enjoyment of
a franchise is an element to be considered in placing
a value on the easement for purposes of taxation.
"This case was affirmed in 199 U. S. 1, 50 L. ed.
65, 25 Sup. Ct. Rep. 705, on writ of error, but the
only questions considered were in respect to constitutional rights, i. e., whether the statute imposing
a special franchise tax impaired the obligation of the
contract by which the state granted the right to operate street railways in New ·York City in consideration of the payment of a gross sum, or an annual
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payment of a fixed amount or fixed percentage of
earnings; or whether it deprived the corporation. of
the process of law, or denied it the equal protection
of the laws.
"Some cases not referred to in the case of Consolidated Gas Co. v. Baltimore, and which do not cite
the authorities there mentioned, but which pass on
tbe question as to what is real property for the purpose of taxation, are as follows :
"In Tide Water Pipe Line Co. v. Berry, 53 N.J.
L. 212, 21 Atl. 490, a pipe line for carrying petroleum, laid under the ground by virtue of a grant,
was held to be taxable as real estate.
"In Western U. Teleg. Co. v. State, 9 Baxt. 509,
40 Am. Rep. 99, a telegraph line was held to be taxable as realty.
"In Capital City Gaslight Co. v. Charter Oak Ins.
Co., 51 Iowa 31, SON. W. 579, the court held that
mains and pipes of a gas company are mere appurtenances of the realty and are to be assessed as part
of it.
"In New Haven v. Fair· Haven & W. R. Co., 38
Conn. 422, 9 Am. Rep. 399, the rails and sleepers,
ties and spikes of a street railway company, attached
to the soil, were held to be real estate for purposes
of assessment.
"In People ex rel. New York & H. R. Co. v. Tax
& A. Comrs., 101 N. Y. 322, 4 N. E. 127, tunnels,
tracks and viaducts of a railroad in New York City
were held to be taxable as land."

CONCLUSIONS FROM THE ABOVE.
So, from the foregoing, the following conclusions are
unavoidable :

·----

--------
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First: That a water right includes the right to flow
water over, through, or under land to and from the main
plant.
Second: That· such water right may be exercised by
raceways, flumes, pipes or. other conduits:

'
/

Third: When such an easement, right and servient
tenem~nt, is appurtenant to the main plant and of a permanent nature, and necessary to the employment of the
main plant' in its purpose, such right, and all of the agencies used in the exercise of it, whether by pipe lines with
their necessary gates, hydrants, meters, etc., imbedded. in
· the soil, or otherwise, such water right, easements and
pipe lines, with their gates, hydrants, meters and services
attached, are real estate, and taxable as such, whether the
right to use the servient tenements are acquired by deed
or by prescription.
Fourth: That the whole of such property is assessable, at the point of the main plant at Lee Hall Pumping
Station No. 1, therefore the whole of the City's waterworks system is taxable in Warwick County.
This view, confining the locus of taxation at the Lee
Hall Main Plant, would probably not be in keeping with
the spirit of our segregation law, so the portion of this
property in Warwick County is taxable in the school district where located exactly as it h~s been assessed and
taxed, and as evidently intended by Sec. 228 of the Tax
Code and those in pari materia.
To sustain their contention that machinery, mains,

to7
etc., are personalty, counsel for the City, in their argument and briefs, made and filed' iti the trial below, cited
only the case of Shelbyville Water Co. v. People (Ill.),
16 L. R. A. 505, the holding in which case is based on
Illinois statutes, in which machinery, gas pipe lines, etc.,
are declared to be personal property, which holding is
contrary to the common law and the weight of authority,
except, as stated in the opinion, that inasmuch as rna.;.
chinery is by statute made personalty, and the water pipes
or mains being merely appurtenant to the machinery at
the main plant, should also be declared personalty, as a.
part of such machinery of the unified system,' and because
such holding is in keeping with the spirit of the statute,
making gas mains, etc., personalty.
Mr. Chief Justice Magruder, who delivered the court's
opinion, said :
"There are authorities which hold that the mains
of a gas company are appurtenant to its lots and taxable as realty, unless it is otherwise provided by statute (citing cases). Under the doctrine of such authorities, it would seem that water mains and electric wires should be assessed as part of the realty,
where there is no statutory provision directing otherwise~· and in Iowa such water mains have been held
to be real estate, and treated as app'ltrtenances to the
waterworks."
After citing cases which tend to hold to the contrary,
the court, in its opinion, clearly indicates· that its conclusion' is based on a local statute when it makes use of the
following language, viz:
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"In this conflict of authority we are inclined to
hold that these water mains and wires are personalty, as this view is in harmony 'With the spirit, if not
the letter, or our statute, and 'With the tone of our
own decisions."
So as machinery employed in the functioning of the
plant is realty in Virginia, the same principle applied in
Shelbyville Water Co. v. People (Ill.), supra, would require that the appurtenant pipe lines, etc., be held to be
azand." Thus, this lonely case cited by counsel for the
City is really authority for the County's contention.

MACHINERY AND FIXTURES ARE REALTY
GENERAL CONSIDERATION
A FIXTURE IS AN ARTICLE WHICH WAS
A CHATTEL, but which, by being affixed to the realty,
becomes accessory to it and parcel of it. Green v. Phillips, 26 Gratt. 752.

THERE ARE THREE ESSENTIAL ELEMENTS.
The true criterion of a fixture is the united application
of the following requisites : ( 1) Annexation to the
. realty or something appurtenant thereto; (2) application
to the use or purpose to which that part of the realty
with which it is connected, is appropriated; (3) the intention of the party making the annexation to make a
permanent accession to the freehold.
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Green v. PhillipsJ 26 Gratt. 752.
Snuffer v. Spangler, 79 W. Va. 628, 637, 92 S.
E. 106.
Garltand v. Hickman, 56 W. Va. 75, 49 S. E.

14, 19.
AND THE TERM HAS ACQUIRED A PECULIAR
AND APPROPRIATE MEANING.
The words "fixtures and appurtenances" have acquired
a peculiar and appropriate meaning, and are to be construed according to such meaning, having due reference
to the context and to the connection in which the words
are used.
Lewis v. Rosler, 16 W.Va. 333.
Patton v. Moore, 16 W. Va. 428, 37 Am. Rep.

789.
See 1 Va. Law Reg. 626; 2 Va. Law Reg. 203.
ANNEXATION.
WHATEVER IS AFFIXED TO THE SOIL BELONGS THERETO, is an ancient rule expressed in the
maxim, uquicquid plantatur solo, solo cedit/J
Shelton v. Ficklin, 32 Gratt. 727.

ACTUAL ANNEXATION GENERALLY
NECESSARY.
The rule seems to be that the article or erection to become a fixture must be actually annexed to the realty or
something appurtenant thereto.
Green v. Phillips, 26 Gratt. 752.
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BUT THERE SEEMS TO BE AN EXCEPTION IN
THE CASE. OF MACHINERY.
With regard to factories and the machinery necessary
to carry out the purposes for which they are erected, the
cases on this subject differ only in this-some hold. that
there must be an actual attachment, however slight and
temporary, in order to change the character of the chattels from personalty into realty; while others hold that
there need be no actual annex~a.tion, if the machinery is
essential to the objects and purposes for which the building in which the machinery is placed was erected.
Green v. Phillips, 26 Gratt. 752.
In this case, the court said :
"In the present age, the marvelous increase of
manufactures have called into existence numerous
establishments, in which the building is mere incident or accessory to the ~hinery or apparatus
which it contains. In cases of this description, to
require substantial or even nominal annexation,
would exclude things absolutely essential to the enjoyment or ·use of free hold, and include others which
are comparatively trivial ~nd unimportant. Whatever is essential to the purpose for which the building is used will be considered as a fixture,. although
the connection between them is such that it may be
severed without physical or lasting injury to either."
Quoting further· from the same case:
"There are numerous cases which hold that the
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machinery of a manufactory is to be regarded ·as
part of the realty, whether it is attached to the body
of the building, or merely connected with the other
machinery by running bands of gearing, which may
be thrown off at pleasure without injury to the freehold. It would seem absurd and inconsistent to
make the presence of a ligature, a belt, or screw, or
nail, essential to the operation of a rule, which is
founded ~tpon considerations of a different nature."
AND THE ANNEXATION NEED NOT B.E SUCH
THAT SEVERANCE WOULD INJURE
THE FREEHOLD.
INTENTION AN ESSENTIAL ELEMENT.
In deciding whether an article or erection is a fixture,
it becomes necessary to ascertain whether it was the
intention of the party making the annexation to make
a permanent accession to the freehold.

Green v. Phillips, 26 Gratt. 752.
Gartland v. Hickman, 56 W. Va. 75; 49 S. E.
14, 18.
Freeman v. Truax, 103 W. Va. 132; 136 S. E.
697.
WHICH INTENTION MAY BE GATHERED
FROM THE CIRCUMSTANCES.
Intention in this respect is gathered as well from .the
circumstances and purposes of the annexation as 'from
the expressed intention of the partie$.

I12
Hagan v. Richmond Trust Co., 148 Va. 528; 139
· S. E. 317.

INTENTION INFERRED FROM THE OCCURENCE OF THE OTHER TWO ELEMENTS.
In Snuffer v. Spangler, 79 W .. Va. 628, 637, 92 S. E.
106, the court, after enumerating the three essentials of
a fixture, as set out above, says :
"If the first two of these elements occur (that is,
attachment and adaptation), it will be presumed that
the party attaching it intended that it should be part
of the real estate, unless a contrary intention appears
from the conduct of the parties in relation to it."
As an illustration, if an engine and boiler have been
bought by the owner of a mill, and hauled into a mill
with the bona fide intention of attaching them to the mill
and they are necessary for the purpose for which they are
to be used, they must be regarded as part of the realty.
Patton v. Moore, 16 W. Va. 428, 37 Am. Rep.
789.
McFadden v. Crawford, 36 W.Va. 671, 15 S. E.
408.

NATURE OF ARTICLE IS DETERMINATIVE.
Whether the property is personalty or what the law
denominates "fixtures" and is therefore a part of the
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realty and passes with it, depends not less upon its relation to the realty and the use to which it was put than
upon its nature.
Morotock Ins. Co. v. Rodefer, 92 Va. 747, 24 S.
E. 393.
Gartland v. Hickman, 56 W. Va. 75, 49 S. E.
14, 19.

.AND IT MUST BE APPLIED TO THE USE OR
.PURPOSE TO WHICH THAT PART OF THE
REALTY W_ITH. WHICH. IT .1S .CONNECTED IS
APPROPRIATED.
Gree11, v. Phillips, 26 Gratt. 752.

THE REASON IS THAT THE FIXTURE GIVES
CHARACTER AND VALUE TO THE REALTY.
In cases where a building is erected for manufacturing
purposes, the machinery gives character and value to the
building, and not the building to the machinery. Each
must loose its vitality and value by a separation from
the other. The public good and individual interest are,
therefore, both subserved by regarding them as substantially the same, and keeping them together.
Green v. Phillips, 26 Gratt. 752.

THEREFORE, WHATEVER IS ESSENTIAL TO
THE USE OF THE BUILDING IS A FIXTURE.
The true .rule deduced from all the authorities seems
to be this: That where the machinery is permanent in
its character, and essential to the purpose for which the

......-_
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building is occupied, it must be ·regarded as realty, and
passes with the building; and that whatever is essential·
to the purpose for which the building is used will be consid~red as a fishtre~ although the connection between
them is such that it may be severed without. .physical or
lasting injury to either.
Green v. Phillips~ 26 Gratt. 752.
Morotock Ins. -Co. v. Rodefer~ 92 Va. 747; 24 S.
E: 393.
She!ton v. F1ckli'!t., 32, Gratt.-727.
,
Patton v. Moore~ 16 W. Va. 428, 37 Am. Rep.
789.
McFadden v. Crawford1 36 W.Va. 671, 15 S. E.
408.
Haskin~ etc., Co. v. Cleveland Ship Bldg. Co.~ 94
Va. 439, 26 S. E. 878.
.
Carolina Cotton., etc., Mills Co. v. Com.~ 138 Va.
71, 121 S. E. 65.
This is eq~ly applicable to pipe lines, and their gates
(valves), hydrants and meters.

THE QUESTION IS DETERMINED BY EVIDENCE IN EACH PARTICULAR CASE.
Whether the machinery and apparatus used in operating a manufactory are fixtures or not must be determined
by the evidence in the particular case.
Morotock Ins. Co. v. Rodefer, 92 Va. 747, 24 S.
E. 393.
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In the instant case~ there is no evidence in the record
which tends .to show that any of the machinery of thei
plant and water matins were not fixtures and improve-·
ments to the realty, uzands," but on the contrary the evidence shows that they were. Anyhow, they are presumed to have been lawfully so assessed by the commissioner of the revenue.

SO WHERE FIXTURES AND REAL ESTATE
ARE USED TO ACCOMPLISH THE SAME PURPOSE, IT IS SUFFICIENT TO MEET THEREQUIREMENT.
Snuffer v. Spangler~ 79 W.Va. 628,92 S. E·. 106.

AND LIKEWISE WHERE THE MACHINERY
CONSTITUTES THE MOST IMPORTANT
PART OF THE STRUCTURE.
It is a matter of common knowledge that frequently it
is the machinery and apparatus necessary for the production of the particular manufacture which form the
principal part of the manufactory, and that the building
in which they are placed and to which they are affixed
serves but to enclose and protect them. They mainly
constitute the manufactory, while the building is generally only the incident.

Morotock Ins. Co. v. Rodefer, 92 Va. 747, 24 S.
E .. 393.
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And where the machinery in dispute consisted in part
of four enormous steel tanks, one hundred and five feet
Jong and six and a half feet in diameter, the doors of
each weighing seven and a half tons, and the whole of
such enormous weight that they had to be shipped in parcels and put together on the premises of the appellant;
this machinery practically constituting a vulcanizing
works ; no building being there until these enormous
structures had been put together and placed in position
on heavy solid foundations of concrete and brick; the
buildings then being erected around this machinery, the
whole constituting one structure for the purpose of vulcanizing wood; following the rule of Green v. Phillips,
26 Gratt. 752, it was held that the machinery constituted
part of the realty and formed the most important part
of the structure in question.
Haskin, etc., Co. v. Cleveland Ship Bldg. Co., 94
Va. 439, 26 S. E. 878, citing Shelton v. Ficklin,
32 Gratt. 727.
Morotock Ins. Co. v. Rodefer, 92 Va. 747, 24 S.
E. 393.
AS ARE AL~O ENGINES OR APPARATUS
GENERATING MOTIVE POWER.
It has been repeatedly held, that a steam engine erected for the purpose of furnishing the motive power of a
manufactory, is to be regarded as a fixture, or, in other
words, as a part of the manufactory itself.
Green v. Phillips, 26 Gratt. 752.
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MACHINES OF ROLLING MILL COMPANY
HELD FIXTURES in McFadden v. Crawford, 36 W.
Va. 671, 15 S. E. 408.
DOORS, WINDOWS, BLINDS, ETC.
Even doors, windows, blinds and shutters, capable of
being removed, without the slightest damages to a house,
and even though at the time of a conveyance or mortgage,
actually detached, would be deemed a part of the house,
and pass with it.
Green v. Phillips, 26 Gratt. 752.

TRAMWAY FOR USE OF FURNACE.
A tramway built for the use of a furnace is as much
a part of the furnace as any other machinery, and is,
therefore, real estate-a fixture.
Childs v. Hurd, 32 W. Va. 68, 9 S. E. 362.

TANKS FOR BREWERY.
Where tanks are furnished for a brewery, are adapted
to the purposes of the freehold, are essential to the successful operation of the brewery and are placed within
the structure with the intention of making them a part
of the plant, they are fixtures.
Detroit Steel Cooperage Co. v. Sistersville Brewing Co. (W.Va.), 195 Fed. 447.
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PRESUMPTION OF FIXTURES AND
REBUTTAL THEREOF.
In the case of grantor and grantee, if it be shown that
the property is adapted to the use being made of the real
estate, and is attached thereto, it will be presumed that it
was intended to become ·a part of such real estate, but
such presumption may be overcome by showing that the
owners of the property treated it as personalty during
the time it was being used in connection with the real
estate.

Snuffer v. Spangler, 79 W.Va. 628, 92 S. E. 106.
In the absence of all evidence as to whether the machinery and apparatus used in operating a manufactory
are fixtures, except the language of a mortgage on the
"land and buildings and on all engines, machines, tools,
appliances, connection attachments and contrivances of
every kind used in operating the manufactory," the court
'Will not presu,me that said engines, machinery, etc., are
not fi~tures in order to defeat a recovery on an insurance
policy which contained a clause which avoided the policy,
if there is a chattel mortgage on the property insured.
Morotock Ins. Co. v. Rodefer, 92 Va.- 747, 24 S.
E. 393.
Which is just as applicable to taxes levied the~eon.
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SEVERANCE BY ACT OF GOD.
When flood washes out from a mill the engine, boiler,
burrs and mill irons, which were fixtures in the mill, they
ar~ pot converted into personal property.

Patton v.
789.

Moore~

16 W. Va. 428, 37 Am. Rep.

PREVENTION OF SEVERANCE.
Equity will take jurisdiction by injunction to preserve
the inheritance, and when a mill is about to be dismantled
by execution creditors of the owner, who have levied
on the fixtures attached thereto, equity will interfere to
prevent it.

Patton v. Moore~ 16 W. Va. 428, 37 Am. Rep.
789, citing Fenell v. McMillian~ 6 W.Va. 223.
Green v. Phillips~ 26 Gratt. 752.
So the County could not levy on the machinery and
pipes and their equipment and sever them and sell them
for taxes.

WHERE PROPERTY IS MORTGAGED.
All buildings erected, and fixtures placed on mortgaged premises, by the mortgagor, ~ust be regarded a.s
permanently annexed to the freehold; they go to enhance
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the value of the estate, and will, therefore, enure to the
benefit of the mortgagee, so far as they increase his security for his debt; and to the same extent, they enhance
the value of the equity for redemption, and thereby enure
to the benefit of the mortgagor. There are a great many
authorities on this subject, but no conflict among them.

Graeme v. Cullen, 23 Gratt. 266.

THE LITTLE PERSONAL PROPERTY
COMPLAINT.
Mr. Dugger, in his evidence, referred to the fact that
the City had certain personal property, some office furniture and several automobiles, and some stores, a very
small amount in comparison to the whole assessment.
There is no evidence to indicate that this was considered
in the assessment of 1926, 1927, 1928 or 1929, made by
the Commissioner of the Revenue; in fact, the evidence
is that it was omitted (R. p. 208, and see page 92 of this
Brief), and the presumption is that it was not considered.
Mr. Dugger also testified that machinery was personal
property from an engitteering standpoint and in his opinion ( R. p. 136). Of course, Mr. Dugger's opinion as to
this is of no value, except in so far as it shows his attitude, and, of course, no engineer is concerned whether
machinery is legally classed as personalty or realty, and
as an engineering proposition, there is no viewpoint about
it. Mrs. Hubbard testified some small items were omitted in 1927, when the improvements were first.appraised
in 1927 (R. p. 208).
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SO THE PIPE LINES, ETC., AND MACHINERY
ARE REAL PROPERTY.
From the above, it will be seen that the opinion of the
judge of the trial court is supported by the overwhelming weight of authority and the better reasonJ in holding
that the mains, pipe lines, gates (valves), hydrants, meters and the machinery and other fixtures in question
were "LAND" as a conclusion of lawJ from the evidence
in the case, and that he did not hold any personal property taxable.: which he clearly stated in his letter to counsel for the City.

ASSIGNMENT OF ALLEGED ERROR
NUMBER FOUR.
This assignment is as follows :
"That the court is without jurisdiction to change
the values on said property for the reason that said
applications were not filed within the time required
by law."

CONTENTION OF THE COUNTY.
That under Section 414 of the Tax Code, the Court
only has jurisdiction to entertain and consider applications for the correction of an erroneous valuation of
property when the same is filed within two years from
the date of the said assessment (or revaluation) ; that

----------..---------~------------
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the Commissioner of Revenue of Warwick County in
1927 took the assessments of this same property, theretofpre made in 1926, by the Virginia State Corporation
Commission, and brought the total thereof forward on
the land books for the year 1927, after having first deducted the total valuation of two items, included in the
said assessment by the Corporation Commission, which
were personalty, and reduced the total assessment, as
made by the Corporation Commission in 1926, by that
amount; that there was no new assessment of this property; that the present Commissioner of the Revenue of
Warwick County has brought the. same totals of the assessments forward for the years 1928 and 1929; and,
that the application was, therefore, filed too late.

SUPPLEMENTAL FACTS.
The Commissioner of the Revenue, who first made the entry of this property on the land books of. Warwick
County in 1927, died before the trial of these tax cases
(case involving the 1927 assessment and the present litigation), and it is therefore impossible to show definitely,
by witnesses, how he arrived at the total assessment of
this property. However, this fact, which is not disputed,
is significant, and it is more than a mere coincident:
The TOTAL ASSESSMENT of this property, including lands, power plant, machinery, reservoirs, mains,
gates, hydrants, meters· and services, in Warwick County
(in all magisterial districts), as shown by the land books
for 1927, was $1,130,757.00. And the TOTA~
ASSESSMENTS of this same property by the
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STATE CORPORATION COMMISSION OF VIRGINIA for 1926 (as found on pp. 1044-1045 of Appendix I to Twenty-Fourth Annual Report of. the State
Corporation Commission of Virginia, for year ending
DECEMBER 31, 1926 (see also Exhibit No. 11~) ),
was $1,144,463.00. From this it appears that the assessment by the Corporation Commission in 1926 exceeds the assessments of this property, as appears on the
1927 land books, in the amount of $13,706.00.
However, in the assessments of the Corporation Commission for 1926, there is included two items of personalty in the Denbigh District, viz. :
"Autos, wagons .............................$ 265.00
Supplies ........................................ 13,441.00
Total of these two items..........$13,706.00''
We submit, that from these figures and the evidence
of Mrs. Hubbard (R. p. 208), it clearly, if not conclusively, appears that the Commissioner of the Revenue
of Warwick County in 1927, who is now dead, brought
forward on the 1927 land books the total assessments of
this same property as were made by the State Corporation Commission in 1926, after first deducting the
amount of the valuation of the two items of personalty;
thus treating all the items of property, as listed in the
assessment by the Corporation Commission, as realty;
and that there was in fact no new assessment of this
property.
The real question to be decided is, WHETHER
THESE PROPERTIES, viz.: power plant, ~chinery,
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reservoirs, mains, gates, hydrants, meters and servic~s,
ARE REALTY OR PERSONALTY.
Submitting that the authorities are practically unanimous in holding these species of property to be realty,
AND NOT PERSONALTY, the action of the Commissioner of the Revenue in bringing forward this total
assessment of this property as made by the Corporation
Commission to the land ·books of 1927; and the action
of the present Commissioner of the Revenue in following the prior assessments, and bringing the same forward
on the land books for 1928 and 1929, was. plainly right,
proper and according to law.
In this connection, the trial justice said in his memorandum of opinion:
"The assessments are presumed to be correct until the applicant shows the contrary. But as I see it,
this court is without jurisdiction to determine that
question, because the applications come too late.
THERE IS NO DISPUTE OF THE FACT
THAT THE ASSESSMENTS FOR 1929 ARE
THE SAME AS THOSE FOR 1926, 1927 AND
1928, AND THAT THERE HAS BEEN NO REASSESSMENT WITHIN THAT PERIOD. Applications for correction must be made within two
years from the 31st day of December of the year in
which such assessment' is made. These applications
.were not filed until July, 1930."
There is no question in this case of a VOID ASSESSMENT, notwithstanding the bold assertion by·the City
to the contrary; in fact, the first time the City made this
assertion was in ~ts petition for a writ of error. Had
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there been any such question of a void assessment, the
trial justice, in his memorandum of opinion, certainly
would have passed thereon, and the City would have 'assigned error therefor; but, if the Court will look on pages
2 and 3, where the assignments of error by the City are
stated, not one word will be found that the City claimed
in the lower court that the assessments were void; and
this court will not be confused by such· reckless and bold
assertions.
The court will not understand that the County contends that the City had no right to file these applications
for exemptions, under the claim that there had been a
change in the policy of the law by the amendment to Section 183 of the Constitution, making municipally owned
property ABSOLUTELY EXEMPT; ·the County admits that the City had the right to file these applications
to establish that ·question, but, when ·the court decided
that question adversely to the City, then this jurisdictional question was properly before the court ·and the
court could not inquire further as to the question of
valuations of these properties.

THE ASSESSMENTS WERE LAWF.ULLY
MADE.
.
In 1925, at the quinquennial assessment, the Corporation Commission assessed the buildings and land and improvements thereon, of the Newport News Light and
·water Company and AS A MATTER OF LAW, included· the machinery (which constituted fixtures) and
other fixtures, and also the mains, pipe lines, gates, hy-

\
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drant.s. and ·tneter:s, etc., .embedded in the· soil, and. und~r .
these respecti.ve.headings reported such assessment.to the
.. board of supervi~ors, as directed ..by law,. and as so assess~d the county and district levies were properly made;
~nd; the fact that the mach,inery, ·mains, etc., were as1_sessed under different and conve~ient headings, did nqt
ch~nge t4eir legal classification as real property and they
, ar:e .to be .presumed. to have been assessed and the levies
made upon. them as Real property, and unless such ·fact
.is r.el?utted. by competent evidence, it stai~ds as a conclusive fact in the matter. In this Record, there i.s not o~e
iota of evidence to rebut this presumption.
·

. ACTS OF- OFFICER PRESUMED LAWFUL.
· ·'lt is presumed, until the contrary is proved, that.every
man obeys the mandates of the law and performs all of
.his
and social duties.
. officifJl
.
.
~

~

Obannon v. SaundersJ 24 Gratt. 138, 142.
Thompkins v. ·walters, 6 Call. 44.
1acob v~ Con~., 148 Va. 236..
American Ry.. Express Co. v. Fleishman, etc., Co.,
149 Va. 200.
.
Commonwealth v. DeFord Co., 137 Va. 242. ~
'This propqsition is well settled in almost innumerable
.cases in Virginia,. West Virginia, and practically' all the
other states of ·the Union.
.In 192~, 'Yhen the clerk o{ the Corporation Commis~io~: made.· its report to the Board of Supervisors of the
County as to. the assessment. by the Corporation Com...

127
mission of such improvements, additions and betterments
to the said "buildings and land", including the machinery,
and other fixtures, water rights, mains, and pipe lines
with their gates, hydrants and meters, natura~ly, the
county and district levies were made upon such improvements as real property improvements and the same added
to the quinquennial assessment as levies on the realty, all
as required by law. There being nothing in the Record
to the contrary, the presumption is that this was lawfully done. It was the way it should have been done
(R. pp. 205-209).

Camp Mfg. Co. v. Com., 110 Va. 507.
In Commonwealth v. Camp Mfg. Co., 109 Va., at page
91, Judge Cardwell, in delivering the opinion of the court,
and quoting from "Cooley on Taxation", stated:
"But in general, when a tax system is revised with
a repeal of the former law, it is safe to .assume that
the legisla#ve intent is that the new enactment shall
be of perspective force only and shall not disturb existing valid assessments."
and continuing, he said:
"In support of this statement, the case of Warren
R. Co. v. Belverdere, 35 N. J. L. 587, is cited, in
which, speaking of a tax law which was repealed after the tax was laid, it was said: 1Such repeal does
not effect the tax assessed. That was a matter closed
by the assessment, and, besides, has been concluded
by final judgment since the repeal.' In that case, the
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collection. of the tax was provided for not by law:,
which was repealed, but by the ge1terallaw which re-

mained in force.''

· In the instant case, all of the property of the Newport
. News Light and Water Company involved had been
properly assessed up to and including 1926 by the Cor. poration Commission, as provided by Iaw.
. This property, having been acquired by t~e City o£
. Newport News, under a.special act which dici not require
reports to be made to the Corporation Commission: and
the assessment of the property by the Corporation Conimission, nec~ssarily, all future assessments of .such property would be made in accordance with the general law
. and it had to be so treated by the commissioner of the
·revenue of the County, which wa.s accordingly done by
him. .( R. p. 208.)
So, ordinarily, the Acts of Assembly as to general taxation immed~ately be~e self-operative, in accordance
with Section 168 of the Constitution of 1902, which is
mandatory as to the uniform taxation of all property.
(As are Sections 168 and 174 of the Constitution of
1928.)
NO NEW ASSESSMENT.
. So, from. this record, it cannot be said that the commissioner 9£ the .revenue made a new assessment of the
;property of the City acquired from the Newport News
Light and Water Company, which he would have had
·the power to do under Section 2233a Qf the Code, Acts
of 1926, page 875, Section 168 and Section 174 of the
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·Constitution, had the quinquennial assessment by the
Corporation Commission been omitted; but under the
case of the Comntonwealth v. Camp Mfg. Co., 109 Va.
84, that quinquennial assessment had to be considered as
continuing in force until the next qu-inquennial assessnwnt and the commissioner of the revenue was compelled
to adopt that lawful~ basic assessment and to proceed
accordingly~ as in the case of all other real property and
"land" in the County.
In 1927, the commissioner of the revenue carried these
assessments forward on the land books, as required by
law, and it is to be presumed that he added such increased
value for improvements, etc., thereto as best he could do
under the circumstances, as no information as to such
betterments and improvements was furnished him by the
City (R. p. 208). If he included the machinery and
other fixtures, either in the assessment of the land or
.improvements, this was a substantial compliance with the
law.

Carolina, etc., Co. v. Com., 138 Va. 77.
In 1928 and 1929, the commissioner of the revenue
carried the buildings and land, with their said improvements and increased values, forward on the land. books,
just as they were in 1927 ( R. p. 208).

· IF THESE INCREASED VALUES SO ADDED
·TO THE LAND WERE GREATER THAN THE
CITY THINKS THEY SHOULD HAVE BEEN~
IT WAS DUE TO THE FAULT OF THE CITY IN
NOT INF0Rl\1ING THE. COMMISSIONER OF
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THE. REVENUE AS .TO SAME, but the presumP.::
tion of the law is that such additional values added or
ilnprovements WERE ONLY FOR SUCH IMPROVEMENTS AS WOULD· BE CLASSED AS REAl,
PROPERTY OR LAND and also that the assessments
added therefor were correctly made, unless this presump~
~ion .is' rebutted by competent evidence, and· there being
no evi~ence in the record by which the court could ascer...;
tain such proper valuation, such valuation is presume·d
to be. correct and is presumed to have been pr~perly ar·tived at.·

. ~ :~0 ~VID~NCE THA'f
ASSESSMENT TO.O
HIGH.
the City produced no evidence by. ~hich th~
court could determine the fair market' value of ~he. pro~
erty i~ St~nley District~ ~or jn Denbigh. Pistrict _at ~11,
nbr. did· it· attempt to do· so. On.~ can. read thjs .ev~denc~
over and over and over, with a view to ascertaining some
facts.on which to determine the fair market value of this
property in Warwick Co.unty, in order to compare it with
the ·~assessments and \determine whether the assessments
are too high or too low;·withot1t being able to find it. The
total absence of any such defiqite information in the evidence· inttodilced ·by ·the City·naturally: leads 'ohe· the
c~nclusion :tha:t ·the· City does ··riot· seriously· contend that
the-:assessments are too high, especially as the City paid
$3,300,000.00 for the whole worksj ·and·has since::eri•
·~anced i~s value by capital improvements amounting to

_: iri fact,
i

to.
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over $250,000.00, most of which water system an~ such
improvements are in Warwick County.
:
It is true that Mr. Dugger testified as to the sale of
about 200 acres of land in Newport District for a:bou~
$208.00 per acre, in the year 1930 (during this depres:sion)' but he failed to give the court an estimate of the
length and value of the 30-foot right of way across _this
land in which the two great serving mains are laid and
which was reserved in that sale. He also failed to giv~
the court any idea of the val~e 9f that lat?-d (this was th~
Causey Mill Pond tract), as a necessary part of this great
unified water system. Nor was the court informed as
,to the value of the timber which was not sold (R. p. 133).
There was no effort made by the City to introd~ce ~viI
dence as to the value of these two great water mains and
the 30-foot right of way, in which they are laid, running
partially in Denhigh District and the full length of. N:ewport District, when considered as a part of. this great
unified water system. Nor was the length in feet~ ~~~
and cost of installing of each of the two pipe Jities in each.
of the said districts given.
'.
·:
,

.

•

I

I

.

TRIAL JUDGE'S ·FINDING ON THE EVIDENCE
CONCLUSIVE.
Thus, the ju4ge of the trial court held that there was
a lack of evidence to sustain the contention that the ass.essment was too high, which holding concl~des th~t point
in: the appellate court.
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BUILDINGS AND LAND OF THE NEWPORT
NEWS WATERWORKS SYSTEM BOUGHT
FROM THE OLD DOMINION LAND CO.
The buildings and land, with the improvements thereon, now a part of the waterworks system and which were·
acquired by the City from the Old Dominion Land Company were, of course, assessed at the quinquennial assessment of 1925 by the county authorities and entered upon
the land books of the County for that year and carried
forward each year, to-wit, 1926, 1927, 1928 and 1929,
with the added assessments on their improvements each
year, as the law directs. This includes the Skiff's Creek
reservoir, but no assessments have been made on its dam,'
pumping station, and its two huge artesian wells ( R. p.
151), and the pipe lines or mains with their gates, hydrants, and meters which connect the Skiff's Creek pumping station and reservoir with the Lee Hall pumping station and reservoir, the values of which are not includ.ed
in these assessments. There seems to be some question
in the evidence as to whether the City included all of this
property in its application, but as there was no reason
for not including it, and counsel took their information
from the land books, and as it is presumed to be on the
land books, and they intended to include it ( R. p. 151)
it is presumed it was included. All of this property was
conveyed to the City by the Old Dominio~ Land Company and bought by the City as a necessary part of the
waterworks system, which the City. bought from the
.Newport News Light and Water Company and the Old
Dominion Land Company, which was the holding company of the Newport News Light and Water Company.
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ASSESSI\1ENTS 1929 THE SAME AND ON SAME
PROPERTY AS FOR 1927.
This is identically the same property that was set out
in the application of the City for correction of erroneous .
assessment for the year 1927, as will be seen upon exami..;.._
nation of pages 67, 68 and 69 of the printed record in
the Supreme Court of Appeals of Virginia, in the case of
the County of Warwick and State of Virginia;, plaintiffs
in error;, v. the City of Newport News, the Newport Nt!U!s
Light a1td Water Company and.the Old Dominion Land
Compan~•, defendants in error, which record .was introduced by the County in this case in support of its contention that this matter is res adjudicata. (See R. p. 260.)
It will also be noted, upon reference to the said application in the instant case and .the said application iti the·
1927 case, that the valuations given in each instance, in
each magisterial district, both of buildings and land and .
improvements thereon, are identical. (R. p. 52.) So as
the assessments in question necessarily include the property gotten from the Old Dominion Land Company, if .
the Corporation Commission's assessment on tlie wat~r
company's property alone was not objectionable for being too great, surely the same amount of the assessments :
with such added property included could not. be seriously
·
considered as too great.
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LEGALITY OF THE ASSESSMENT RES .
ADJUDICATA .
. The· City made no contention in the trial court as·to

the legality of the assessment, and while there is. no· as;;.
signment of error as to this, counsel for the City make
such an argument in this brief. 'Ve contend they haVe
no right to raise this question for the first time in the
appellate court.·
· : It is the same question as to land, improvements and
valuation of assessments as in the 1927 assessment case,
the legality of which assessment was n·ecessarily involved
in the decision of Warwick County v. Newp.ort News.,
153 Va., supra, and is therefore res adjudicata.
. . When that case was· certified by the· Supreine Court of
Appeals to the Circuit Court of . Warwick County for
such, further proceedings-as the City might desire to take
as to the valuation of the assessments, the City abandoiled such proceeding, and an order was entered requiring
the City to pay the taxes due from it for the year 1926
an'd 1927, ·which the City~ .paid, and:· also• the taxes for

1928.

.

The real purpose of the City in the 1927 case, as shown
by its action in abandoning any further proceeding as·
to the value. of' the ·;assessments,. was ~to: endeavor.· to 'have
this property declared exempt from all taxation whatsoever,">under Sectiorir 1.83. :of .the ·constitution ·of ·1902.
That question being adjudicated, by which the liability
of the City for taxes for 1928 was also necessarily de·tennmed,' the City paid· the '1928 taXes. ·
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APPLICATION FILED TOO LATE. .

I

THE REAL PURPOSE OF THE CITY IN THE
INSTANT CASE IS .TO HAVE THIS PROPERTY
DECLARED· EXEMPT FROM ALL TAXATION
UNDER SECTION 183 OF THE CONSTITUTION
AS REVISED :IN 1928.
1

.·;

So the question as to the assessment being erroneous
on the ground that it is: too great, and was not:made.on
"buildings and land," ·has not only already been deter.~
:mined in·. the 1927 case and that part of .this·.case is res
adjUdicata, but any application for a correction of· this
assessment, as ,being erroneous in relation to the.vaJtte :of
same, and the character of the property assessed,- should
have been made within: t'Yo··:years after the~ above-:-~~id
·quinquennial assessments, and such not having: been done.,
the application comes too late: in that respect, and the trial
court so held.
.
, .. '
, . . ·,
Carolina·.Cotton.Mills ..Co. v; Com/th; 136 Va ..,
~

.

supra.

= · ::: · . : .:
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·· ·. ASSIGNMENT··OF ERROR NUMBER.FIVE•
0
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· . On Record page 3, this assignment. is.stated.as. follows):
':.• .....

: . •

~- ~

..

•'

: i

·. : ·: ~~That :the :matter· of .'the~ value of said·._pt.opettty~ i.P
Warwick CQ.lln.ty ~..S:Qtl~~ Q~ t~~ :~~u~~r~~~;~;.~
former application for the c<;>rrection of the same
assessment as erroneous for the year 1927 in a pro-
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ceeding had in the Circuit Court of Warwick County, under the style of City of Newport News v. Warmck County, which was heard upon appeal in the
Supreme Court of Appeals is reported as Warwick
County v. City of Newport News, 153 Va. 789, and
that the said matter of value is now res adjudicata, .
etc."
However, on page 52 of the Record, the City restates
this assignment thus:
"SIXTH: As to the claim that 'the identical
question raised in the petition and application' of the
City has.been adjudicated and determined in the case
of Warwick County v. City of Newport News, 153
Va. 789."

PRINCIPLE ASSERTED BY COUNTY.

In order that the court might have the real question,
here involved, clearly anq distinctly before it, we will restate our contention:
That, if the court holds there is no change in the law,
and the policy of the law, in regard to the liability of
municipally owned property, which is productive of revenue and profit, by the amen4ment of Section 183 of the
Constitution, the questions as to· the legality of the· assessment and the valuation of this property are now res
adjudicata by reason of the decision in the former trial
between the City and Courity involving this same property and the identi~al asessments. t~ereof.
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ARGUMENT ON REASON AND AUTHORITY.

In connection with the discussion of this question, let
us bear in mind that the defense of res adjudicata, which
was interposed by the County, was not asserted as a
complete defense to the whole prayer of the City in its
application for relief, nor was it so understood by the
trial justice; for the County appreciated that there had
been a slight change in Section 183 of the Constitution
(which we believe was immaterial and have sought to
show did not make a change. in the law), but this defense
was interposed, should the court hold that the property
was taxable under the amended Constitution, that the
res or rather legality and value thereof as fixed by the
assessment has been adjudicated in the former case.
With this in mind, we will continue the discussion.

SuPPLEMENTAL FAcTs.

At the trial of this case, no formal plea was filed setting up this defense, but a verbal statement was made
and the record of -the former case was introduced in evi~
dence as one of the exhibits.

West Va. Nat. Bank, et als., v. Spencer, et al.,
71 W.Va. 678, 77 S. E. 269.
Syllabus, prepared by the Court :.
"3. JUDGMENT (720)-Conclusiveness-Matters concluded. Though a second unit is based on
a differ~nt demand than one involved in a former
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suit, b~tween the same parties, still a rigl].t, question
or fact distinctly put in issue and directly determined
between the parties by a court of competent jurisdiction in the former suit is conclusively established between them, as long as the judgment remains U11..;·
modified, and is a bar to a readjudication .of the same.
right, question or fact in the subsequent suit."
Vol. 4, Va. and W. Va. Dig., page 938, section 54: .
"Where a given matter beco~es the subject o~
litigation in, and adjudicated by a court of competent jurisdiction, th~ court requires the parties· to the
litigation to bring forward their whole case, and will
not (except under special circumstances) permit the
same parties to open the same subject of litigation,
· ;in respect of matters which might have been broug~t
forward as a part of the subject in contest, but which
was not. brought forward, only because they have,
from negligence, inadvertence, or even accident~
omitted part of their case."
, Citing cases.·
.
.
.
'

"It is not essential that the matter should· have
been formally put in issue in the former suit," but·
it is sufficient that the status of the suit- was such
.that the parties might .have .had the matter. dispos~4
of on its merit." Citing .cases.
And again, on ·page 939, sa~e.section:
"Where every objection urged iri the second suit
was open to the party, within the legitimate.scope;Qf
the pleadings, in the first trial, and might have been
presented at that trial,. the matter must be considered. as having passed in rem judicatum, and the former judgment is· conclusive between the parties.".
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Diehl v. Marchant, 87 Va. 447, 449, 12 S. E~~ 803.

Mr. C. J. Prentis, who delivered the opinion of the
Court in the former trial involving the 1927 taxes, clearly disapproved of formal pleadings in this case of litigation; and counsel for the County, in the presentation of
the case under consideration, following the opinion pertaining' thereto. And while n'o special plea of res adjudicata was filed in ~he instant case, there was introduced
in· evidence the complet~ ·record of the former case (see
Record .pp. .282-3-4).
: The CitY, however, in support of its contention, cites
Burk's Pleading and Practice (2nd Ed.), page 9($8. An
examination of ·this authority fails to disclose anything
pertaining to the particular question here involved. N othing is· there said about proceedings for the correction of
~ erroneous _assessmen~ ~~d~r. ·section 41~ ·of. ~he. Tax
code: · · · ·
'. · . ·
· · .. ,
The City also ·cites 4 Michie's Digest of Va. ·and W.
Va. ·Reports, page. 966r . This. court wi~l :pro~ptly recognize the rule there .stated, and at the same time will
~ppreciate that ·strict rules ·of pleadings are. not required
or--expected to be observed: irt proceedings. such as those
in the case at bar. The whole proceedings: beirtg· statutory, the issue is made up informally at the bar and this
·,
was done in the trial· of this· case. ·
i : Reason· No. 2·, :in· support ·of its contention;. is, as the

City avers:- ·:..

· ·· .

!J.

.
1,'

.

· -"2. Because·theJaw under which the exe~pt~on is
naw·cla~med is. diff.erent:frQt.n the .ta~ ~4~.r .which

- - - - - - - -..._,... _______

:---~-------o-

~-------
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it was claimed in the above cases." Citing Pembroke
Limestone Works v. Commonwealth_, supra, pages

647-8.
In view of the contention of the County, we do not
appreciate the materiality of this contention by the .City.
The County has never asserted, nor was the defense ·of
res· adjudicata interposed as a bar to the question as to
the liability, or non-liability, of this property to taxation;
but this defense was interposed only on the question as
to the valuation of the property and the assessment thereof in accordance with the said valuation. We do not Ut)derstand that the law· has been changed in regard to the
manner of evaluating property' so far as the assessment
complained of is concerned.
The case of Pembroke Limestone Works v. Cammonwealth, et als., 145 Va. 644, 647, 134 S. E. 721, has no
application to the question at issue. The question involved in that case was that of double taxation, and the
right of the taxpayer to relief under the Acts of 1920,
page 316; a proper single tax having been paid. And
the. court held properly that under the ·express provision
of the law in such cases, the taxpayer was entitled to
relief from double taxation on the same property. In
the case at bar, no question is involved as to double taxation of property.
As to Reason No. 3, asserted by the City, that "the
causes of action are different." This would be true as to
the liability of the property to taxation, but as stated
above the defense of res adjudicata was not interposed
for that purpose.
.
The case of City of Newport v. Commonwealth (Ky.),
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-SO S. W. 845, 51 S. W. 433, 45 L. R. A. 518, is ·cited by
the City. Upon a reading of this case, it appears that
the court held that the question of the liability of the taxpayer to the state should not be forever barred by a single adjudication. No question was there involved as to
an adjudication of the valuation of the property, and on
page 523 the court, in its opinion, clearly recognizes the
principle for whic~ we contend; for it says, in quoting
from the case of New Orleans v. Citizens' Bank, 167
U. S. 396, 42 L. ed. 210, as follows:
"And again on page 398, 167 U. ~·and pages 211,
42 L. ed. : 'It follows, then, that the mere fact that
the demand in this case is for a tax for one year, and
the demands in the adjudged cases were for taxes
for other years, does NOT PREVENT THE OPERATION OF THE THING ADJUDGED, if, in
the prior cases, the question of exemption was necessarily presented and determined upon identically the
same facts upon which the right of exemption is
now claimed.' "
The above quotation from the Supreme Court of the
United States goes even further than the principle for
which we contend, and while the decision of the .case
cited did not follow the decision of the U. S. Supreme
Court, it does not deny the principle for which we contend.
· As to Reason No. 4, assigned by the City, that "Because the facts are different from the facts in those
cases". (We assume that counsel meant the former
·case.)
The difference in the facts, if any, are not pointed out.
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In both cases, the assessments are identical; and that is
the only question with which we are concerned..
The comments on the above authorities will properly.
apply to the other authorities cited.

RESUME.
We submit:
1. That the 1928 amendment to Section 183 of the
Constitution has made no change in the policy of the law
with· respect to the liability of municipally owned property for taxation as to make municipally owned property.
absolutely exempt; and,

2. That the land, with the improvements thereon, upon
which the taxes complained of were assessed for the year
1929 was, during said year, a source of revenue or profit
to the City of Newport News, within the meaning of
Section 183 of the Constitution as amended, and liable
for taxation; and,
3. That the assessment of this property was duly and
regularly made, and followed the quinquennial assessment in arriving at the gross valuation of this property;
that the assessments are not "void," but are regular, and
in accordance with the law; that no personal property has
been assessed, but o~ the contrary the Commissioner of
the Revenue obviously omitted the assessment of the personalty, which was assessed by the Corporation Commission·in 1926; and, that the power plant, machinery, res-
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ervoirs, mains, gates, hydrants, meters and services, are
realty, and that the Commissioner of the Revenue of
yVarwick County did in fact properly so classify them
and carried forward on the land books in the year ·19~7
at the same assessment thereof as was 111ade by the Corporation Commission in 1926; and that the Commissioner
of the Revenue in 1928 .and 1929 carried forwa(d the
same assessments; and,
4. That the court was without jurisdiction to change
the assessments or valuation of this property, for the reason that the application was filed more than two years
after the same was made; and,
.
,,.. '

5. That the question of valuation of this property was
':~s adjudic~ta; and,
.· . 6. That the action of the Court in dismissing the petition and application of the City was plainly riglit, and
should be affirmed.
·

THE 1928 REVISION OF THE CONSTITUTION
. OF 1902 WAS IN VIOLATION OF SECTIONS
· 196 & 197 OF THE CONSTITUTION OF 1902. !
In respect to this, permit us to say that in answer to
the city' s· contention that the 1928 revision made· city~
owned property wholly exempt, \Ve take the position, as
shown above, that the revision of Section 183 made no
such exemption, but. if it is held· that it does make such
exemption that the said revision was unconstitutional

.,

and in violation of Sections 196 and 197 of the Constitution of 1902.
While we are absolutely confident, for the foregoing
reasons, that no such exemption was made by the sai·d
revision, yet we do not wish to be understood as abandoning our position that the said revision was unconstitutional.
THIS IS A JUDICIAL QUESTION.
After the Legislature ·has acted and the people have
voted on the subject, the proposed amendment (or. revi~ion) is simply in process of adoption, and whether
the procedure followed in such amendment or revision
was in. accordance with the Constitution, then qe.corpes ~
judicial question to be determined by the courts.
Scott v.

James~

114 Va. 297.

The courts must not, for mere reasons of convenience
or expediency, hesitate to condemn an act which plainly
violates a fundamental law.
Martin v.

Common'l.vealth~

126 Va. 603.

NOT A LEGISLATIVE FUNCTION.
The sections of the Constitution of 1902 conferring
on the General Assembly general legislative power, do
not confer on the Legislature authority over fundamental
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legislation, so that the power to make a new constitution
is not legislative in character and cannot be exercised by
the General Assembly, but only by the people acting in
their sovereign capacity through the instrumentality of a
constitutional convention, or otherwise, as provided by
their constitution.
Ellingham v. Dye (Ind.), 99 N. E. 1.

Sections 196 and 197 of the Constitution of 1902 did
not confer upon the General Assembly the power to propose an entirely new constitution, or a complete revision
of the Constitution of 1902, but only the power to propose an amendment or amendments thereunder and, necessarily, contemplated not more than several amendments
at any one time in contradistinction to a complete revision. If it had intended by the said sections to empow~r
the General Assembly to propose a complete revision of
the Constitution of 1902, there would have been no necessity for embodying Section 197 in that Constitution,
by which it is contemplated that a complete revision is
to be made only by a constitutional convention called in
obedience to Section 197.
Realizing, as aforesaid, that the revision of Section
183 does not absolutely exempt municipally owned property and that such holding by the trial court excluded
the necessity of passing on the question last, point above
referred to, and confidently feeling that the appellate
court will affirm the decision o.f the trial court in the in-
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stant case, we, consequently, make this simple and brief
statement upon the last said point.
All of which is most respectfully submitted:

COUNTY OF WARWICK.
By J. D. PARKER,
Commonw~alth's Attorney for Warwick County.
C. C. BERKELEY, Newport News, Virginia,
M. I. ARMISTEAD, Williamsburg, Virginia,
S peci(ll Counsel for Warwick County.

AND

