IN THE

SupremeCourtofAppealsofVirginia
EDGAR MARSHALL, ET ALS.

FREDERICKSBURG LUMBER COMPANY, INC.,
ET ALS.

PETITION FOR A REHEARING

To the Honorable Judges of the Supreme Court of
Virginia:
Your petitioners, Ida P. Marshall and Virginia P.
Williams, formerly Virginia P. Gregory, respectfully
represent that they are aggrieved by a decree of this
Honorable Court entered in the above entitled cause on

March 22, 1934, which decree affirmed the decree of
the Chancery Court of the City of Richmond entered

therein on the 6th day of October 1932, insofar as it
rendered judgments against your petitioners.

Wherefore, your petitioners beg leave to present this,
their petition setting forth their grounds upon which
they ask a rehearing.

SUMMARY OF ARGUMENT

The Court has ignored the pleadings and has rend
ered a decree at variance with the allegations in the
bill.

The conclusions of the Court are not in accord with
its former decisions.

The Court has disregarded the uncontradicted evi
dence and the decree as amended and affirmed is not

supported by the evidence but is contrary thereto.

ARGUMENT

The Court has ignored the pleadings and the decree
as affirmed and amended it at variance with the al

legations and prayer of the bill.

A. THE BILL

The bill will be found on page 24 et seq. of the record.
The allegations therein are as follows:

(a) That on August 27, 1919 Neif was a creditor
of the Fredericksburg Lumber Co., Inc., and the peti
tioners, with Edgar Marshall, J. B. Woody and M. D.
Woody were the officers and directors of the Company.
(b) That on the aforesaid date the corporation was
insolvent and the officers and directors fraudulently con
spired to pay from the treasury of the Company to the
petitioners $4,250.00 under the guise of a stock sale.
(c) That such action on the part of the officers and
directors was a fraud on the rights of the creditors.
(d) That by reason thereof the officers and. directors
are liable.

The prayer of the bill is that such action be declared

illegal and the officers and directors, including the peti
tioners, be required to pay the money so diverted.
B. THE ANSWER

The Answer (record page 32) denies the several al
legations of the bill and asserted that there was no sale
of stock to the Company but on the contrary it was act
ually sold to J. B. Woody.
C. ISSUE

The Issue thus made up by the Bill and Answer was
as follows:

"Was the corporation insolvent on August 27, 1919,
and did the ofi&cers and directors in its then state of

insolvency, in fraud of the rights of its creditors con
spire to divert and actually divert from the treasury
of the Corporation and pay over to the Petitioners

$4,250.00 under the guise of a stock sale? If so, were
said officers and directors liable for repayment thereof?

It is apparent from the opinion that the Court has
confused this case with one of Voluntary Conveyance

under the Statute (Section 5185 of the Code).
It is not such a case, and a careful reading of the
bill will remove any doubt on that score.
Under Section 5185-5186 a creditor is not required

to call on the corporation, its officers or directors to

bring a suit to recapture funds voluntarily transferred.
In the event such funds were voluntarily transferred by
or to the officers or directors, it is not necessary or re

quired that the creditor set out that fact in order that
his bill may not be demurrable. If there has been a
voluntary transfer, the creditor, under the above sta
tutes, has the right to bring suit against both the corpora
tion and the transferees, and by Section 5186 he is given
a lien from the time he files his bill.

The Bill in the instant case does not make any allega

tion which would bring it under the Statute of Voluntary

Conveyances. It specifically alleges that it is a suit
against the officers and directors to recover funds il
legally paid out of the treasury under the guise of a
stock sale, through fraud and conspiracy of the officers
and directors while the corporation was insolvent.

Further, it alleges as a reason for the institution of
the suit by Neff that the officers and directors were guilty
participants and it would be fruitless to call on them to
bring suit.
Its prayer is that the money be repaid by the officers
and directors and be distributed to the creditors, and it
no where takes the position that Neff has a prior right
under the statute.

The petitioners were summoned into court to answer

a bill which alleged that while the Company was insol
vent they had conspired to defraud and had actually
defrauded creditors in the manner above set forth. This

bill the petitioners answered and the above issue was
made up. The evidence was taken and although no con
spiracy to defraud was proven, no fraud was proven
and no insolvency was proven, the Court has ignored
the allegations which were the very basis of the suit,

and has rendered judgment against the petitioners on
the ground that it was a voluntary transfer under the
statute.

"A court of equity can only decree upon the case
made by the pleadings"
Fleenor v. Hensley, 121 Va. 374.
See also:

Mundy v. Vawter, 3 Grat. 518.
Grigsby v. Weaver, 5 Leigh 215.
Linkhouse v. Stevens, 116 Va. 898.

Murphy Hotel v. Herndon's Admrs., 120 Va. 505.
In Kent's Admr. v. Kent's Admr., 82 Va. 205 at page
211:

"It becoines important to inquire in the first place
what is the case made by the bill? The well settled
rule of pleadings is that if a party is entitled to re
cover at all, he must recover on the case stated in his
bill. And although the plaintiff may make out a case
which under other circumstances would entitle him

to the aid of the court, yet if it is not the case made
by the bill, he cannot recover."

2 Rob. Practice (Old Edition.) 288.
Grigsby v. Weaver, 5 Leigh 215.
Mundy v. Vawter, 3 Grat. 494.
Reager v. Chapplear, 104 Va. 14, at Page 19.

"A recovery will not be allowed in a case, al
though proved, which differs essentially from that
alleged in the bill."
Wrenn v. Moncure, 95 Va. 207.
Also,

Millheiser v. McKinley, 98 Va. 207.
Dobbs V. Dobbs, 150 Va. 386 at Page 90.
"The parties must win or lose upon the case made

in the pleadings * * * . .^ court of equity has no
authority to decree upon a case not made by the
pleadings."
It is essential that a defendant be appraised of the
case which he must answer and defend; unless he is

given this information he cannot properly defend.
In this case the petitioners were, by the Bill, informed
that they should answer and defend a suit based upon
the allegations which were therein set forth, and which

we have heretofore detailed. The petitioners defended
the issue made up by the pleadings. The evidence was
taken. Not one allegation in the bill was proved, yet
the Court has rendered judgment against the petitioners.
In addition to this the Court admits that no fraud

was proven or committed by the petitioners or by any
one and, further, that the Company was at the time of
the stock sale entirely solvent.
We say, therefore, that the Court has erred in that it

has ignored the only issue in the case as made up by the
pleadings.

The conclusions of the Court are not in accord with
its former decisions.

The Court has decided that the stock sale was to the

corporation and not to J. B. Woody. Even if this finding
of facts were correct, the decree is nevertheless erron
eous. This Honorable Court has in the case of the United

States Mining Company v. Driscoll, 106 Va. page 663,
on page 665 of its opinion clearly and distinctly removed
from the realm of voluntary transfers purchases of the
corporation's stock by itself, made in good faith and
without intent to injure creditors. This doctrine has
been reiterated and affirmed in the case of Kennedy v.
Columbia, 137 Va. 240, and in the more recent case of
Grace Securities v. Roberts, 158 Va., 792.
In United States Mining Company v. Driscoll, supra,
at page 665, the court says:

"In the absence of charter or statutory prohibi
tion, it is well settled, indeed the prevailing doctrine
in the United States, that corporations may pur
chase, hold and sell shares of their own stock, pro

vided they act in good faith and without intent to
injure their creditors. Rivantm Nav. Co. v. Dawsojts, 3 Gratt. 19, 46 Am. Dec. 183; Shoemaker v.
Washhurn L. Co., 97 Wis. 585, 73 N. W. 333;

Republic L. Ins. Co. v. Swigert, Auditor, 135 III.
150, 25 N. E. 680, 12 L. R. A. 328; Rollins v.

Shaver Wagon Co., 80 la. 380, 45 N. W. 1037, 20
Am. St. Rep. 427; Dock v. Schlichter lute Co., 167
Pa. St. 370, 31 Atl. 356; Blal-ock v. Mfg. Co., 110
N. C. 99, 14 S. E. 501."

This rule was affirmed and quoted with approval in
Kennerly v. Columbia, supra, and finally in the case of
Grace Securities v. Roberts, supra.
If the corporation had been insolvent at the time of
the stock sale, or had there been any evidence of bad
faith on the part of the officers and directors or any ap
parent intent of the parties to injure the rights of cred
itors, there might be some justification for the Court's
position. However, here the Court admits that there is
no proof of fraud; that there was no intent to injure
creditors; that the corporation was not insolvent, and
yet in the face of the above decisions determines that a
stock purchase by the corporation under the above con
ditions is a voluntary conveyance, and that the sellers
will be required to refund the purchase price.
We most earnestly insist that the decision of the
court on this question is contrary to the doctrine so long

approved by the court, and that there is no fact or cir-

cumstance in this case which justifies the court in dis
regarding its former decisions and in holding the stock
sale void as to creditors.

The opinion seeks to avoid the force of these decisions,

but its reasoning is not supported by the evidence.
So clearly has the court heretofore laid down the rule,
"that a bona fide sale of its stock to a corporation made
without intent to injure creditors, and while the corpora
tion is solvent," is valid and can not be impeached as a

voluntary conveyance, no amount of reasoning can avail
to the contrary in this case since the court admits there
was no wrong intent on the part of petitioners, that they

are not guilty of fraud, that the company was not in
solvent, and that the petitioners had no actual knowledge
that Neff was a creditor.

Mr. Justice Epes in his dissenting opinion very force
fully takes the position that the majority opinion is
contrary to the holding in Grace Securities v. Roberts,
supra.

For the reasons above set forth we respectfully insist
that the court has erred and that its opinion is contrary
to its former decision in'the cases above cited.

The Court has disregarded the uncontradicted evi
dence and there is no evidence to support the decree.
This case is not heard as upon a demurrer to the evi
dence, and the court must consider all the evidence.

Referring to the opinion, we will set out the evidence
which the court adopts as proof of the Plaintiff's case.

1. On Page 9 of the Opinion the court says:

The petitioners (Mrs. Marshall and her daugh
ter) knew nothing of the details of the transac
tion.

2. That the notes of the corporation evidenced the
debt for the stock sale.

3. That the $3,250.CX) check was a check of the
corporation given for stock purchase.
4. That the stock certificates were not reissued but

were found in the company's safe.
And,

5. On Page 10 the court says:—

"J. B. Woody was indebted to the corporation as
of the date of the stock transaction."

These are the facts on which the court bases its de

cree. If we admit them to be true, they do not establish

a single allegation in the bill. They do not establish
fraud, insolvency, or that there was a sale of stock to
the company.

The fact that the company's notes were issued in the

transaction is no proof of sale to the company but is

only a circumstance which if not explained would tend
to show such to be the fact.

The check in question is no proof but is merely a
circumstance which demands explanation.

The finding of the certificates in the safe is no proof
that the stock was sold to or taken by the company, as
there might be any one of a dozen explanations of their
presence there.

If the Petitioners and Edgar Marshall had offered no
explanation of this circumstantial evidence, there might
be some justification of the court's conclusion. However,
we wish to call to the court's attention that it has over

looked the fact that the burden rested upon the Plaintiff
to prove his case by a preponderance of the evidence.
The court says fraud has not been proven; that in
solvency has not been shown, but it appears that the
stock was sold to the corporation.
If the notes, the check (without the notation), plus
the finding of the stock certificates in the safe are con
sidered at their face value, although they might make a
suspicious case they are not sufficient to prove the case
by a preponderance of the evidence. When the notes,
the check (with its notation) and the finding of the stock
certificates are considered, it becomes necessary for the
Plaintiff to overcome the notation on the check in order

to create even a suspicion that there was a sale to the
company.

The notation on the face of the check was:

"Chdg. J. B. Woody."
And therefore, if the check is conceded to be a part
payment for the stock it necessarily follows that the
notation proves it beyond the peradventure of a doubt
to have been a check made on Woody's account and to be
charged against him. Thus, the check is conclusive

against the Plaintiff, and in addition to this, the Plaintiff,
having introduced the check, he is bound by it.
RuHng Case Law. Vol. 10, Page 1089:

"As a general rule documentary evidence is held
to be conclusive against the parties introducing it.

He may not impeach it, and he will not be permitted
to accept a part which is in his favor, and to re

pudiate another part which is opposed to his claim
of defense, and this applies as well to documents

forming a part of the record of a cause as to other
documents."

So much for the case made out if these documents

and circumstances were not explained. However, both

Edgar Marshall and Ida B. Marshall have testified and
have given a very clear and convincing explanation of
the use of the Company's notes and check in question,

as well as the finding of the stock certificates in the safe.
Their evidence shows that as early as 1916 J. B.

Woody was desirous of obtaining control of the Com
pany, his idea being that he would buy up all of the
stock and operate on his own hook. On October 23,
1916 the stock certificates in question were indorsed
and left with the Planters Bank of Fredericksburg for

delivery to Woody upon payment of the purchase price.
At that time he was unable to raise the money and

temporarily the sale was delayed. However, in August
1919 Woody again renewed his offer to purchase the
stock and proposed to Edgar Marshall that he would
buy Mrs. Marshall's and Virginia Gregory's stock at

par, and that he would pay for them in the following

manner: that he would borrow the notes of the Com-

pany provided Mr. Marshall would handle them in Bank
and that he would pay off these notes by applying against
them his back salary, which then amounted to more
than $2,400.00, and by shipments of lumber which he
was then making to the Company. Accordingly, the
transaction was consummated. Woody issued to Mar
shall the notes in question which were curtailed, re
newed and paid off within a period of about six months.
The stock certificates were delivered to Woody and
the transaction was closed, so far as Marshall was con
cerned.

They further testified without equivocation that the
sale was directly to Woody, and that Woody borrowed
the notes of the Company in order to conclude the trans
action, and as far as they knew, the money which was
used to pay the notes was money due Woody for back
salary and for lumber shipped to the Company.
Mr. Marshall further testifies that in 1921 some two

years after this stock transaction, Woody purchased
of him the stock which he, Marshall held, and when

Woody left for parts unknown during the year 1922,
he had paid some $1,200. on this stock sale. The evi
dence of Edgar Marshall and Ida B. Marshall detail
ing this transaction stands uncontradicted, and they
are unimpeached. Therefore, it is inconceived)le that
the Court could disregard it.

This evidence is entirely consistent with each piece
of documentary evidence introduced and likewise with

the finding of the stock certificates in the safe, yet the
Court has brushed it aside, saying merely that their
explanation does not impress the court.

We respectfully ask the Court to read the evidence
of Edgar Marshall, commencing at the bottom of page
84 of the Record; and we are satisfied that a careful
consideration of this evidence will convince the Court

that it has erred in disregarding it.

As regards the stock certificates, it was entirely nat
ural that they should be found in the safe for Woody
had expected to acquire all of the stock and to close
the Company out and therefore there was no reason or

necessity why he should issue any certificates to himself.
He did the natural and expected thing when he merely
locked the certificates in the safe and kept them against

the day when he should finally wind up the Company's
affairs.

The evidence also shows that from the time that

Woody purchased the petitioners' stock, he gradually
commenced taking over the business of the Company

and operated it on his own account so that when he
finally left in 1922, he had almost ceased to operate as
a company.

The evidence of the Marshalls, plus the notation on

the check and the ledger account showing the back sal
ary due Woody is conclusive proof that the sale was
to Woody and not to the corporation, and if that is a
fact, the moneys paid for the stock were borrowed from
the Company by Woody and in no event could the pe
titioners be required to repay, even though the Court
should view this as a case of "Voluntary Transfer".

We therefore say that the Court has erred in entering
a decree which is not sustained by the evidence of the
Plaintiff on whom was the burden of proof, and which

is contrary to the uncontradicted evidence of the De
fendant.

The uncontradicted evidence rebuts any suggestion
that there was a sale of stock to the company, and is
conclusive of the fact that the sale was to Woody; that
Woody borrowed the notes of the company, and that
if there is any liability upon any person it is upon Woody
for money borrowed by him from the company, if it
has not been repaid.

CONCLUSION

For the reason above set forth, we respectfully insist
that the court has erred in the several particulars enum
erated, that the decree against the petitioners is neither
justified by the facts or the law, and should be set aside.

Wherefore it is respectfully prayed that the petitioners
be granted a re-hearing and the decision of the court
as heretofore rendered on March 22, 1934 be reviewed
and reversed.

Respectfully,
Ida p. Marshall^
Virginia P. Williams,
Petitioners.

By George E. Haw,
Their Counsel.

