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versus
W. A. JONES AND J. J. JONES, PARTNERS, ETC.

FROM THE CmomT CoURT OF

THE

CouNTY OF SouTH-

AMPTON.

INTRODUCTION.
The petition of appellant and brief of appellees heretofore :filed in this cause have set forth the facts of the
case in detail, and it is not the purpose of the appellant
to impose upon the court, in this brief, with any full statement as to the facts involved, but there are several significant circumstances in the case having to do with the
relationship of the parties concerned which we again desire to emphasize.
In the first place, the evidence shows a v.ery close
and friendly relationship between the appellees and
members of the B.ristow Agency, through whom the alleged oral contract is said to have been made on be-
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half of the appellant. This is manifest by undisputed
testimony that Bristow had for a number of years kept
in his iron safe policies of insurance belonging to the appellees whether placed through his office or through other
agencies. This counter, or dual agency, was doubtless
the cause of the appellees failing to have a policy of
insurance whe'l~ the loss occurred.
In the next place it is a significant circumstance,
that while the alleged claim is grounded upon the failure
of Bristow or his Clerk, Pillow, to issue an insurance
policy when requested to issue such in a ·telephone conversation, the appellees prefer to sue solely the defendant, the appellant, and not Bristow nor Pillow, when,
according to the undisputed testimony, neither the officers of this company nor its State representative had
ever heard of the desire of the appellees for insurance
until some sixty days after the insurance is alleged to
have been placed, and then at a date subsequent to the
loss of the property destroyed by fire, when the claim was
asserted.
Again, it is a remarkable and significant fact or
circumstance that while the Bristow Agency admittedly
had some twenty fire insurance companies in its office
at the time of the alleged oral contract, and while the
appellant is not shown to have ever previously carried
through this agency the appellee's insurance that this
particular company should have been given the insurance at this time, when the relationship between the
agency and the appellant was strained to the breaking
point through the failure of the appellant to accept certain insurance offered it by Bristow.
It is further a significant fact or circumstance that
while an employee of the insurance agency gives as the
reason for placing the appellant upon the risk the incidentali possession at the time of a pad carrying the name
of the appellant, upon which pad he says he made a written memorandum at his home of the acceptance of the
risk, there was no corroborating memorandum intro-

3

duced on behalf of the appellees, nor was there a production of such advertising pad offered in the evidence.
The burden of proof is upon the appellees to estab·
lish the making of the contract claimed; moreover, the
appellees must show the existence of a valid contract. The
query is-were these requirements met under the facts
disclosed in the record Y

REPLY TO APPELLEES' BRIEF.
In this Reply Brief we will follow and reply, seriatim,
to the points as assigned in the brief of the appellees,
speaking of such as plaintiffs or appellees, indiscriminately.
PoiNTS

1, 2

AND

3

OF APPELLEES' BRIEF.

This case does 'J~ot present, as appellees contend, an
oral contract of present insurance and also a contract
to deliver a policy at some future date-The only contract here p·resent was a'J~ immediate contract of present
insurarwe, amd the only right of action here existing is
on, and by virtue of such alleged contract.
Counsel for the plaintiffs has throughout this case
either failed or refused to recognize the important difference which· is universally recognized by both text
writers and judicial expressions between (1) oral contracts of present insurance, which include the contemplation of a subsequent issuance of a policy embodying
the terms of oral agreement, and ( 2) an express contract to deliver a policy of insurance. Counsel for appellees assert that the evidence in the instant case shows
that not only did the defendant company, through its
agent, make an oral contract of ins~trance covering the
peanuts alleged to have been insured, but that such company, through its Agent, made a contract to deliver a
policy of insurance, and that the failure to have delivered
such policy gives rise to a cause of action for damages

resulting from the breach of such contract to deliver a
policy. An examination of the evidence in this case, however, will show that although counsel for the plaintiffs
has constantly attempted to bring out the fact that there
was an express agreement to issue a policy of insurance, and that such was the contemplation of the parties,
he has been unable to establish any such contract, alt4ough he has made numerous attempts. The evidence
throughout, as given by the plaintiffs themselves, shows
clearly that there was but one purpose in the minds, at
least, of the plaintiffs, and such was that insurance,
whether oral or otherwise, should be slapped upon their
peanuts the moment they hung up the receiver of their
telephone. On Record, page 41, J. J. Jones is asked:
'' Q. Was anything said between you and Mr.
Pillow about when the policy was to be written Y"

His answer clearly indicates that he has nothing
in his mind as to the policy, but only as to the effecting
of the insurance.

''A. I told him I wanted it that night, put it on
that night when I called him up and he said he would
do it."
Counsel then comes back and tries to again determine whether or not there was not some contract as to
a policy to be issued.

''Q. I mean about when the policy was actually
to be writtenY Was there anything said between
you and him about when the policy would be actually
writtenY
bui again the answer shows the sole idea of the assured;
that he had in mind only the thought of his protection.
"A. l-Ie said it would be in effect just as soon
as I called him up-go in effect.
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Again, Record, at page 56, shows that Jones was
thinking only of the insurance and not of any policy.
. Again at page 61 counsel tries to bring out a contract
to deliver a policy and fails.

''Q. Did he (the agent) then specify to you how
long it would be before he actually wrote the policy!''.
The straightforward answer, clearly speaking in
terms of present insurance only is, ''No, I told him I
wanted it right away. He said it would be on right

at the present time.''
Again on Record, page 63, Mr. W. A. Jones, the
father of J. J. Jones, gives the same statement as to
his understandig of this contract:
'' Q. When does that insurance begin, according
to your understanding Y
A. I tell him at the time. I always tell him at
the time, right then. I want to know: if it is going to
start right then.
Q. Does the question of whether the insurance
starts right then depend on how long it is before
he issues the policy Y
A. No, sir, I always ask him and he tells mel say, 'I want to know about this', and he says, 'It is
going in effect right now'. That is what he has always
told me. I don't know whether it was right or wrong
or not, but that is what he always says."

This is all the testimony w~ch the record presents
as to the making of any express contract to deliver a
policy, so counsel has utterly failed to bring out any such
contract. Indeed, there is no such contract. The intent,
as both of the Jones have honestly expressed it, was
that their peanuts should become insured immediately
upon their telephone communication.
Of course, an oral contract of this sort contemplates
the issuance of a written policy containing the elements
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agreed upon, and this is always true, but it is· clearly
established that this contemplation, which is always
present in an oral contract of insurance, is not a contract
by insured to issue a policy, but that under these circumstances the assurer's liability is under the oral contract,
and if there is a recovery to be had under such oral
contract the insurer is bound by all of the terms of the
written contract which was contemplated since the oral
contract, as long as valid embodies the terms of the contract contemplated.
We are at a loss to understand counsel's failure to
appreciate this distinction. That he has failed to appreciate it is evident from the handling of his authorities,
which are directed at and could be applicable only to a
contract to issue a policy which is not the situation presented in this case.
The first authority upon which counsel for plaintiff
relies is the following· quotation from V anoo on Insurance, 1st Ed., Sec. 59 (brief, page 9):
''A failure on the part of the insured to deliver
the policy in accordance with the agreement at the
time stipulated, or within a reasonable time, will render him liable in an action for breach of contract,
or to a suit in equity for specific performance. In
case the property to be insured is destroyed before
the issue of the policy, the measure of damages in an
action for breach of contract to insure will be the
same as if it had been brought upon the contract of
insurance that should have issued.''
The court is respectfully urged in this connection
to examine pages 182, 183 and 184 of Vance (Second
Ed.), from whence this quotation is taken. The author
there clearly discusses the distinction between these two
types of contracts, and fixes the instant contract as a contract of present insurance and not a contract to issue a
policy, and further states in no uncertain language that
the construction here adopted by plaintiff cannot be sustained.
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V anoo prefaces this discussion with the statement
that preliminary parol contracts may be one of two kinds.
(1) A contract of present insurance intended to afford
protection pending execution and delivery of a formal
policy, and ( 2) preliminary parol contracts by which the
insurer agrees to bind himself to issue a policy.
He discusses the :first type of oral contract as follows (page 182) :
''Preliminary informal contracts of present insurance are intended to afford protection to the insured pending the execution and delivery of a formal policy, and are completed either by mere word
of mouth or by binding slip. The binding slip is
merely a written memorandum in aid of the oral contract, containing a statement of the important terms
of the agreement, but not intended as a formal repository of all the terms of the contract. The oral
agreement, therefore, whether aided by the binding
slip or not, CONTEMPLATES THE ISSUE OF A
FORMAL POLICY, and by implication includes all
the terms of that policy. Ther·efore, the rights and
duties of the parties to these informal preliminary
contracts are to be determined by the terms of the
policy expected, even though that policy may never
issue." (Italics ours.)
It is clear that this is the type of contract with which
we are here interested. Ours was, by the uncontradicted
evidence, an oral contract, which contemplated the issuance of a written policy. This policy need never have
been issued. Certainly the evidence in our case did not
justify going one bit further than the above quotation
as to classification of our contract. On page 184, in
taking up the second class of contracts, i. e., that class of
preliminary oral contracts to issue a policy, Vance states:
11

INSTEAD of making a contract of present insurance, the parties may make an agreement by
'vhich the insurer binds himself, subject to specified
conditions, to issue a policy of insurance to the insured. A certain time for its issue may be designated, but, if there is no such time agr~ed upon, the
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policy is to be delivered within a reasonable time.
Under such an executory contra~t the right acquired
by the insured is merely to demand the delivery of
a policy in accordanoo with the terms agr.eed upon,
and the obligation assumed by the insurer is to deliver such policy. The policy to be delivered is, of
course, that in the contemplation of the parties at the
time of maldng the preliminary contract-that is,
the usual policy issued by that insurer, or the standard policy in case such a form has been prescribed
at law. A fail'lf,re on the part of the insurer to deliver the policy in accorda!IWe with the agreement
at the time stipulated, or w·ithin a reasonable time,
· will render him liable in an action for breach of
contract, or to a suit in equity for specific performance. In case the property to be insured is destroyed before the issue of the policy, the measure
of drumages in an act·ion for breach of contract to
insure will be the sanlte as if it had be~n brought
upon the contract of insurance that should have issued.'' (Italics ours.)
It will be observed that it is from this second type
of contract, which, according to Vance, is not the contract attempted to be asserted under the evidence in this
record that counsel for appellee has taken the passage
quoted upon page 9 of his brief. This passage unquestionably states the true law upon the subject, but as
shown above it is not applicable to our case.
Again his next quotation likewise fails to recognize
this distinction, which is drawn by Mr. Couch. Mr. Couch,
pages 130 and 131, states that there is, of course, a well
defined distinction between a parol contract to insure
or to issue an insurance policy and a parol contract of
insurance. Thus, par. 81, page 138, dealing with a parol
contract of insurance, he states:
''A parol contract of, or for, insurance, in the
absence of special agreement, calls for the contract
as expressed in policies, commonly issued by the company on similar risks, and is to be regarded as made
upon the terms, and subject to the conditions, in the
ordinary forms of policies.''

9
While the following Section 83, page 140, deals with
the second class of cases, and it is from Paragraph 83
that counsel has taken his citation.
Nor do any of the cases cited by counsel for plaintiffs in this connection sustain or even bear upon the
point discussed, as it will be found that not one of these
cases1present is a contract of present insurance.
The case of Ellis v. Albany City F·ire Ins. Co., 50
N. Y. 402, analyzed by counsel for plaintiff at page 10
of his brief, is an ou~ and out contract·to insure and not
of present insurance, as is clearly shown from the facts.
Moreover, the very excerpt of the court's opinion, quoted
by counsel at page 10, differentiates the two classes of
cases.
Again in the case of Sa;nford v. Orient InsurOJnce
Company, 174 Mass. 416, the case involved solely a contract to insure and to issue a policy in fut'U,ro. At the time
the contract was entered into the property was covered
by the old insurance policy. There was not, nor could
there have been, any question of any contract of present
insurance. The court, on page 360 (75 Am. St. Rep.),
emphatically states that there was no contract of insurance, but only a contract to insure, which had never·
been kept. Of course, the remedy, and the only remedy,
was for breach of contract.
The case of Tayloe v. Merchants Fire Ins. Co., 9
How. 390, cited and discussed on page 12, has no bearing
upon the question in issue, since both remedies therein
discussed have to do with a contract to insure in futuro.
PLAINTIFFS HAVE NOT CITED ·ONE SINGLE
CASE WIDCH SUPPORTS THEIR CONTENTION
THAT AN ORAL CONTRACT OF INSURANCE, CONTEMPLATING THE ISSUANCE OF A POLICY,
GI.VES RISE TO A RIGHT OF ACTION IN BREACH
OF CONTRACT IF THE CONTEMPLATED POLICY
DOES NOT ISSUE-ALL THE AUTHORITIES
AGREE THAT THE ONLY RIGHT OF ACTION IS
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ON THE ORAL CONTRACT AND STANDS OR
FALLS WITH THE ENFORCEABILITY OF SUCH
ORAL CONTRACT.
In Couch, Vol. 1, page 142, it is said:
"In New York, since the enactment of the standard policy law in 1886, oral contracts to insure have
been treated as contracts of insurance, and not, as
formerly, contracts to issue a policy, so that the
action is not one to recover damages for breach
of agreemm~t to insure, but upon the contract of insura'Jwe, which, by law, takes the form of the standard policy, and is subject to its conditions, which
must have been complied with, else there can be no
recovery." (Italics ours.)
This clearly shows that regardless of how contracts
to insure be treated that in the case of a contract of insurance the action is 1wt one to recover damages for
breach of agreement to insure, but upon the oral contract of insura/ltce. IT MUST BE CONSTANTLY
BORNE IN MIND THAT ALL OF THESE PRELIMINARY ORAL CONTRACTS OF INSURANCE CONTEMPLATE .THE ISSUANCE OF A POLICY, BUT
SUCH CONTEMPLATION IS NOT A CONTRACT TO
ISSUE A POLICY SINCE SUCH IS NOT NECES ..
SARY TO THE VALIDITY OF THE ORAL CON·
TRACT.
Vance (2nd Ed.), page 182, says:
''The oral agreement, therefore, whether aided
by the binding slip or not, CONTEMPLATES THE
ISSUE OF A FORMAL POLICY, and by implication includes all the terms of that policy. Therefore, the rights and duties of the parties to these
informal preliminary contracts are to be determined
by the terms of the policy expected, even though
that policy may never issue .

•

•

•

•

•

•
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''INSTEAD of making a contract o:f present insurance, the parties may make an agreement by which
the insurer binds himself, subject to specified conditions, to issue a policy of insurance to the insured. ''
(Italics ours.)
.Again in Hicks v. British .Amer·ica Assur. Co., 162
N. Y. 284, the facts being very similar to the instant
case, and the plaintiffs having sued upon their oral contract, as in the instant case, and having been unsuccessful, and having then tried to recover upon a supposed
express contract to deliver a policy resulting from negotiations for the inception of the oral contract, the court
says, page 744 (56 N. E.) :

"The agreement that the contract wa.~ one of
present insu1·ance accords with the allegations of the
complaint, the theory of the counsel as shown by
their method of trial, and the charge of the court.
That position cannot be attacked from any source,
for either that which was said operated to create a
contract of present insurance, or else no contract was
ever made binding upon the defendant. The evidence tended to show a contract to insure, and nothing else. It is not pretended that a contract of any
kind between these parties was made after the conversation of December 3oth. The jury have found
that the defendant's agent said to Hicks, after a
general discussion on the subject of insuring the
property, 'You are insured from noon on the 30th
day of December, 1893, to noon of December 30,
1894'. The legal effect of this answer to the application for insurance made by Col. Hicks was to create a complete, binding agreement for insurance for
the period named, upon which he was entitled to
recover for the damages sustained by the :fire, had
he made performance on his part. Ruggles v. Insurance Co., 114 N. Y. 415, 21 N. E. 1000. This contract of insurance, although verbal, embraced within
it the provjsions of the standard policy of :fire insurance which the legislature in its wisdom formulated for the protection of both ilnsured and insurer. It is usual for the company to issue a policy
of insurance evidencing the contract between the
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parties; but the policy accomplishes nothing more
thOifl, that, for, when the contract is entered into between th.e aget~t and the owner, whether the binder
be verbal or ·in writing, it includes within it the standard form of policy, and the contract is a completed
one.'' (Italics ours.)
As to the claim of the cause of action for breach of
contract ''to deliver a policy'', the court says, page 745 :
"This newly-discovered cause of action is said
to spring out of the promise, made at the time the
contract was entered into, that the defendant would
deliver to the insured evidence of the contract in
the shape of a policy of insurance. The contract
was completed at the moment the agent said, 'You
are insured from noon on the 30th day of December, 1893, to noon on the 3oth day of December,
1894'."
No au,tho1·ity to support plaintiff's contention.
It is, we think, a very significant fact that counsel
for plaintiff, whose ability we respect highly, has been
unable to discover, after what we know was a dilgent
search, ONE SINGLE AUTHORITY FROlvi ANY
JURISDICTION to support his entire argument (Brief~
pages 14 and 15), on his poit~t two wherein he attempts
to show that there is no distinction as to the remedy for
breach of contract to deliver a policy between contracts
of insurance and contracts to insure or to issue a policy.
On the other hand we have presented numerous cases
which do emphasize this distinction as to remedy including Hicks v. British.-American Ins. Co., supra; Lipman
Y. Niagara Fire Ins. Co., 121 N. Y 454. See also text
references referred to in the record, page 18.
The error of plaintiff's pos,ition.
We earnestly submit that the argument advanced
by counsel for plaintiff at the bottom of page 14 and
the top of page 15 thoroughly discloses the error of his
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position. His position is predicated upon the supposition that we hav:e here (1) An oral contract of insurance
PLUS (2) An express contract to insure and deliver
a policy at a future date! This is, of course, not the case.
The only contract which we have is a present, immediate oral'contract of insurance given over the telephone
to cover the property from noon May 19, 1933, the day
of. the telephone conversation, to noon May 19, 1934, the
following year. By all the authorities this contemplated
the subsequent issuance of written contract to evidence
the terms of the agreement. By all the authorities such
policy issuance was not necessary to the validity of the
parol contract. By all of the authorities this oral contract embodied of itself all of the terms of the written
policy contemplated. By all the authorities this contemplation of issuance of a written policy was not a contract to insure or to issue a policy at some future date.
This oral contract, in the absence of any statutes would
have completely covered the property until the end of
the noon of 1\{ay 19, 1934. As it was, the property was
completely covered without any written policy for thirty
days after inception. CoUld it be contended that in the
absence of the statute limiting parol contracts to thirty
days'-or that if the loss had occU'rred within thirty days
-in both of which cases successful action could have been
maintained on the oral contract, that the plaintiff could
then 'lnain,tain an action for damages for failure to deliver a policy? Of course not. The court in the Hicks
case clearly passes on this proposition thus:
''But it is said that he may recover either on
the contract, or, instead, if he elects, on the ground
that the defendant failed to deliver to him written
evidence of the contract ; i. e., a policy of insurance.
If the case were one where the written evidence of
the contract had to come into the possession of the
plaintiff before recovery could be had thereon, then
it is true that an action in equity might be brought,
praying for a delivery of the policy that the _defend-
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ant withheld, and further demanding that, upon the
policy delivered in pursuance of the decree, the plaintiff should have judgment in the amount specified
in the policy for her damages by fire; and even then
the plaintiff would have to abide by th~ terms of the
policy, delivery of which the judgment should decree. But that is not th.is case at all. To enable
her to recover, it was not necessary for this plaintiff to have physical possession of the policy which
the agent promised to giv:e her assignor. Ruggles
Case, supra. Her action was not founded upon a
policy, but upon the contract of insurance made upon
the 30th day of December, which, as both parties
agreed, was to begiln at noon on that day, no rnatter
when the policy which the parties intended should
furnish evidence of the contract, should be delivered." (Italics ours.)
Only one right of action here exists.

Can it be argued that because of the existence of the
limiting statute in Virginia that this additional cause of
action-which did not previously exist-is brought into
being t This is precisely the argument which plaintiff
would have the court adopt! For it must be admitted
under universal authorities-that given an oral contract
of present insurance and no policy is needed and that
there is, therefore, implied no contract to insure or to
issue a policy at a future date.
The record in this case clearly sets out the intention
of the plaintiffs as to their contract. They wanted the
insurance to go on "right then"-i. e., at the time of the
telephone conversation. Alld go on ''right then" it did
-by oral contract made over telephone. A written policy
was contemplated, but such was not necessary to the
validity of that oral contract. If the loss had occurred
the next day would there have been any right of recovery other than under the oral contract 7 Certainly
not. This was the only right the plaintiffs had AND
IT WAS THE RIGHT WHICH PLAINTIFFS RECOGNIZED AND p:uRSUED IN THIS CASE UNTIL
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THEY FOUND THEMSELVES PREVENTED FROM
RECOVERING THEREUNDER.
The plaintiffs, therefore, have a well-founded argument, perhaps, that the Kellam case and Virginia statutes do not bar their right of action under their oral
contract, but such argument can only be directed at such
oral contract since there is no theory upon which plaintiffs could have any right of action for breach of contract
to deliver a policy, even in the absence of such case and
statutes.
Counsel for plaintiffs sustains defendant's position
by his own language on page 23 of his brief, thus :

"But the case at bar is not a contract for temporary insurance. It is a contract for term insurance for the usual length of twelve months, and such
term insurance does not require, and this contract
did not carry, any provisions different from those in
the standard policy." (Italics ours.)
It was not, then, a temporary oral contract up until
a time when a policy was to issue-this would have been
the situation plaintiffs contend for-but was an oral
contract of "term insurance'', and if a policy had been
iss~~ed, it would have dated back to the inception of this
oral contract.
Counsel for plaintiff is mistaken in his assumption
(Brief, 25) that defendant has ever admitted any right
of action to exist upon breach of contract. At record, page 19, we have attempted to show that even assuming such right existed, the plaintiffs could not prevail under the doctrine of the Kellam case, but no such
right could exist.
Insofar as the Virginia Statutes involved in this
case are concerned, they all have one clear and saving
purpose which unquestionably prompted their enactment,
i. e., that all contract of insurance should be upon the
written records of the state. Counsel for plaintiffs states
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(Brief, 31) that these statutes were proposed for the
purpose of protecting the parties insured. This may
be true, but how can such protection be effected other
than by rigid state control and how can rigid state control be maintained without written records of the insurance! Moreover, these statutes are not only for the benefit of the assured, but of the companies as well. As is
aptly stated of the New York Standard fire policy in
the Hicks case, supra:
· ''This contract of insurance, although verbal,
embraced within it the provisions of the standard
policy of fire insurance, which the legislature in its
wisdom formulated for the pr~tection of both insured and insurer.''
It is respectfully submitted that the learned trial
Judge was clearly right in sustaining the demurrer to
the chancery bill under the ruling in the Kellam case,
n.nd consistency should have caused him to enter up
judgment for the defendant in the final disposition of
the case.
PoiNT FouR.

Th.e Kellam Case.
The brief of counsel for plaintiffs, pages 27 to 37,
inclusive, is taken up with an attack upon the opinion
of the Virginia Court of Appeals in the case of Eastern
Shore Insurance Company v. Kellam, ~59 Va. 93, and an
attempt to distinguish it from the case at bar.
Our answer to this is threefold.
{1) In the first place the facts of the two cases are
almost identical-so much so that the language of the
testimony is in many instances the same. Counsel. for
plaintiff in searching for some ground of differentiation
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can find only the fact that the agent in the Kellam case
was a soliciting agent while in the case at bar, Bristow
was a general ag·ent. It is interesting to note that the
'only point of agreement in the Kellam case between
main and dissenting opinions is the fact that AS TO
THE RULE APPLIED IT WOULD MAKE NO DIFFERENCE WHETHER THE AGENT BE GENERAL
OR ONLY A SOLICITIN·G AGENT.
On page 103 J'ustice Epes says :
"In view of these facts, the app01rent authority
of even a general agm~t to make oral contracts of
fi're insurance. is very limited; and, in the absence of
specific actual authority, he has a correspondilngly
limited power to bind his principal by such a contract." (Italics ours.)
While on page 116 Justice Browning, in his dissenting opinion, says :
"It is conceded that the agent in this case was
a general agent, but the principle applicable is the
same. Here there was a contract of oral insurance;
no policy was ever issued. In the case at bar we
have a contract of oral insurance made with an
agent, who was recognized in the community to have
the authority to make such a contract, who represented a company whose president had been informed his agents were making such contracts, who
instructed some of them secretly to desist from doing so, but gave no notice to the public of this restriction-in fact, a contract made with an agent
having every power that the agent in the case of
Croft v. Hatnover Fire Insurance Company, supra,
had, so far as the public was concerned except that
he did not actually write policies himself.''
Thus, insofar as the agent Mears was concerned
he had ostensible power established by custom not only
to take applications, but to insure orally in contemplation of the issuance of a written policy AND SUCH
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CONTEMPLATION OF THE ISSUANCE OF A
POLICY WAS. MORE STRONGLY PRESENT IN
THE KELLAM ·CASE THAN IN THE
INSTANT CASE, FOR IN THE KELLAM CASE THE
INSURED, KELLAM 8EVER4L TIMES AFTER
THE INCEPTION OF THE COVERAGE, INQUIRED ABOUT HIS POLICY AND WAS ASSURED
THAT IT WOULD B·E FORTHCOMING.
To contend then, that in the l{ellam Case 1\Iears
had authority by custom to insu,re orally until a policy
was forthcoming, .but not to promise a policy, would
be highly illogical. What Mears did not have authority
to do, however, as held by the court in the Kellam case
was to make an oral contract of insurance for an indefinite period of time. The same is equally true in the
instant case. THE KELL.A.l\1: CASE IS, IT IS
SUBMITTED, IN CAP ABLE OF BEING DIFFERENTIATED FROM THE INSTANT CASE.
(2) As we have attempted to show, no such common law right of action exists as that here claimed by
plaintiff for damages resulting from breach of contract
·to deliver a policy, but even such right did exist it
would be absolutely barred by the doctrine of the Kellam
case construing the statutes of this state, after a period
of thirty days. The Kellam case and the right of action
here asserted by the plaintiffs are utterly inconsistent
and one or the other must give way. This is obvious.
The rule is established in the Kellam Case that oral contracts of insurance can be valid for only thirty days.
Yes, say the plaintiffs, but there is no need of a policy
being issued for any time after the thirty-day period,
we can get the identical results by suing upoii the breach
of contract of the age·nt in failing to deliver the policy
which we could get by suing on the oral contract so in
effect the oral contract is just as valid, from all practical standpoints after the thirty-day period as before.
THIS. WOULD BE A MOST GLARING EX-
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.AMPLE OF A PERSON BEING ALLOWED TO DO
INDIRECTLY THAT WHICH THE LAW FORBADE HIM TO DO DIRECTLY.
In other words,
were this considered a. co'l~tt·act to deliver a policy, such
contract would exist in the case of every parol contract
of insurance in Virginia and the saving doctrine of the
l(ellam case would be entirely done away with for in
every case of a parol contract whether the loss were
one month, two, fiv:e, ten or twelve months after the inception of the parol contract the assured could claim
an alternative contract to deliyer a policy and thus the
oral contracts-in spite of Virginia Statute and in spite
of the Kellam case-would be good for any length of
time.
(3) As to the attack upon the decision of the Kellam case itself, we can add nothing to the able consideration given by the Virginia Supreme Court in its
opinion handed down. The authorities upon which this
case is based are sound and embody a very salutory
principle. We have discussed these authorities at length
in our petition.
Counsel for plaintiffs disagree with the logic of
the case as did the trial judge whose view is thus expressed in his opinion:
''I don't believe that the Kellam case ought to
be decided like it was decided, because I don't think
the statute covers a case of this kind. That is my
own thought about it. I know that Judge Epes is
an able judge and a tireless worker, and has gone
into this thing thoroughly, I have no doubt. I just
don't agree with him. I think he is wrong on his
conclusions and has made them too broad.''
We submit, however, that it is not for us to here
question the logic of this case which is direct precedent
for the position of the defendant company. We consider
this Kellam case as impregnable not only from a point
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of view of logic and salutory principle, but also as based
upon authority of other jurisdictions. B·e this as it may,
however, it is, the last expression of the highest tribunal
of our state and so long as it stands we must attempt to
apply its doctrine to those cases which it is intended to
control. We submit that upon the facts, two cases could
scarcely be more identical. Recovery was denied in onecan it be then granted in the other 7 It strikes us that the
inconsistency thus presented has caused the plaintiffs
much concern and counsel for appellee evidently realize
that to maintain his position he must widely disassociate these two cases. We earnestly believe that this cannot be done.
PoiNT

5.

Bristow Was Defendant's Agent Only.
Counsel for defendant believe that the custom of
dealing as set out by the testimony of the plaintiffs
themselves clearly shows the agent Bristow to have been
acting as agent· for the plaintiffs and that it was the
direct result of this custom created by the plaintiffs that
the plainiffs' policy failed to issue. The authorities sustaining this position have been fully set out in the petition (Record, pp. 20-26, inclusive). It is not our contention, of course, that mere possession of policies by an
insurance agent constitutes him the agent of the assured
(Plaintiffs' Brief, page 41), but we do present the contention which, we submit, is supported by the vast weight
of authority that where a custom has grown up over a
long period
of time
(in the instant case it was over
.
.
seven years, Record, 158), whereby the agent has not
only kept the policies of the assured (in the instant case,
the assureds at times never saw their policies from inception to termination, Record, 149), but also attended
to the placing of the risks that, in such capacity, the
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agent is the agent of the assured and not of the company.
This would particularly be true in a case such as the instant case where such custom is the direct cause of the
injury complained of, i. e., failure to deliver a policy.
Obviously, but for this custom if the policy had
much concern, and counsel for appellees evidently realize
certainly a short while, the plaintiffs would have been
reminded by the very absence of possession to again
apply to the agency for the policy bought and not delivered. In this case there was no reminder. The
plaintiffs looked to their friend Pillow to secure the policy
and they left it to Pillow and Bristow to :file papers in
the iron safe or vault where they had .been intrusted
to keep similar papers of the plaintiffs. Does it not
seem fair, under the circumstances, if a loss is to be
had, it should fall upon the assured, who has ·failed to
follow his business through, or the agent whom he has
intrusted to do his bidding than upon the insurance company, who was never advised of the existence of the policy
and received no premium for the risk voluntarily placed
November .12th, 1935.
CONCLUSION.
Not by way of complete summary, therefore, but
only for the purpose of emphasis we submit for the consideration of the court the following conclusions:
(1) That this being a contract of insurance to take
effect eo instanti at the time of the telephone conversation, that it merely contemplated the issuance of a policy
of insurance and did not contract for the delivery of
such.
{2) No policy of insurance was, moreover, necessary for the validity of the oral contract at common law
and need never issue.
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(3) No policy of insurance was made necessary for
the validity of a parol contract of insurance by Virginia
Statute, but the period of validity of an oral contract
was limited.
(4) Any cause of action which existed on behalf of
the appellee was necessarily upon the oral contract.
(5) The appellees fully realized this situation in
the first instance and proceeded under the oral contract
until they found themselves barred from action thereunder and then turned to a right of action which-under the circumstances here present-does not exist.
( 6) The right of action here claimed by the appellees-even if such could exist under the circumstances
here presented-is nevertheless in point blank contradiction to the holding of this court in the Kellam case and
cannot be granted the appellee without simultaneously
repudiating in toto not only the spirit, but the express
holding of the Kellam case.
(7) Under the circumstances here presented the
agent Bristow and/or Pillow was, at the time of the
effecting of this alleged insurance and of the failing to
issue the policy in question, acting as the agent of the
assured and not the insurer .so that if each or either of
them· were guilty of negligence, the same should be imputed to the assured and not to the insurer.
Respectfully submitted,

ALEXANDER H. SANDS,
ALEXANDER H. SANDS, JR.,
Co·unsel for .Appellants.
November 12th, 1935.
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