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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

STANDARD OIL COl!PANY OF NEW JERSEY, A
CORPORATION, PLAINTIFF IN ERROR,

v.
ROBERT GRAY DAVIS, AN I~ ANT WHO SUES BY
W. W. DAVIS, IDS FATHER AND NEXT .
FRIEND, DEFENDANT IN ERROR.

PETITION FOR REHEARING.

-To the Honorable Judges of the Supreme
peals of Virginia:

Co~trt

of Ap-

Your petitioner, ·standard Oil Company of New
Jersey (hereinafter called the Company) respectfully
petitions this Honorable Court to g-rant it a rehearing
upon the opinion rendered in this case affirming the judgmen1· entered against it in the trial court.
We submit, with the greatest deference, that the
opinion shows that it was rendered under a serious misapprehension as to the contents of the Record, and of the
manner in which the issue as to the independent contractorship of Callis ,vas _disposed of in the lower court.
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The Company made five assignments of error, which
are set forth at pp. 9-10, inclusive, of the Record. Every
one of these assig·wments relate to errors alleged to have
been cmnntitted in connection with the trial of the inde,pendent contractors hip issue before the first or .speciaf
JUry.
The first-assignment, although referring specifically
to· the trial court's refusal to set aside the verdiet of the
second jury and to enter judg·ment in favor of the Company, is so stated as to show tha.t the basic error com.plained of was the trial court's refusal to hold that the
undisputed evidence before the first or special jury established as a matter of law· that Callis was an independent
contractor. The second, third a.nd fourth assignments
all relate to the improper admission of evidence before
the first or special jury. The :fifth assignment relates
to the trial court's refusal to gra.nt a new trial on the
independent contractor.ship issue, on account of the improper admission of that evidence before the first or
special jury.
In support of these assignments of error, the Company presented an authenticated copy of the stenographic
report of the testimony and other incidents of the trial,
prepared in accordance with Rule XXIV of this Court.
The authenticated copy embraced all proceedings had in
the trial court. ·The proceedings before the first or
special jury were set forth under the caption:
''TESTIMONY ON PETITION FOR DISMISSAL OF
STANDARD OIL COMPANY OF NEW JERSEY
FOR MISJOINDER AS A PARTY
DEFENDANT."
and are to be found in their entirety at pp. 49-110, inclusive, of the Record.
In the copy of this Court's opinion, which was made
available to counsel for the Company on the date of its
rendition, the following .statement was found:
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''The evidence adduced on the issue raised bv
the special plea is not before us, though if seem~s
apparent that the same evidence was admitted under
the plea of not guilty; therefore we are only concerned with what transpired on the second trial.''
( Op., pp. 4-5.)
Counsel for the Company are advised by tl;le Seer~-·
tary of this Court, Mr. M. B. Watts, that a copy of the
opinion was forwarded to ~1:r. W. D. Evans, of counsel
for the plaintiff, and that subsequently he received a let-.
ter from Mr. Evans in which he inquired of Mr. Watts
if he had not made a mistake in copying the abovequoted paragraph into the opinion. Upon receipt of this
letter, Mr. Watts advised Mr. Justice Campbell of Mr.
Evans' inquiry, and was directed by him to .strike the
paragraph from the opinion. On March 28, 1931, the
Secretary addressed the following letter to counsel for
the Company:
''1Yir. Thos B. Gay,
Electric Building,
Richmond, Va.
Dear Sir:
In the opinion by Campbell, J., in Standard
Oil Co. v. Davis, of which you have a copy, a correction has been made by striking out the paragraph
beginning, '.The evidence', near bottom of page 4, and
ending with the words 'second trial', at top of page
5. Please note this on your copy.
Yours yery truly,
.M. B. v\TATTS,

Secretary~ ' '

We respectfully .submit that the foregoing facts show
that on March 24; 1931, when this Court affirmed the
judgment of the trial court, it was proceeding upon the
mistaken impression that th~ evidence adduced before

~he first or special jury, in support· of the Company's
petition for dismissal on account of misjoinder, was not
before this Court, and that it was therefore'' • • • only
concerned with what transpired on the second trial''.
The effect of this misapprehension cannot be corrected by striking out the paragraph referred to. In further discussing the method of procedure in the trial court
it is stated that-

' 'If in the first instance. the trial court was correct in submitting to a jury the issue raised by the
Company in its plea, that question seems to be con~
eluded by the verdict, and we perceive no reason
for the introduction of evidence on the question of
'independent contractor' in the second trial. However, this. was done without objection, and the main
reliance of the Company throughout the trial was
that Callis 'vas an independent contractor." (Op.,
p. 5.)
It appears as clearly from this as from the more.
definite statement in the deleted paragraph, that this
Court was of opinion that evidence in regard to the independent contractorship issue was. permitted to be introduced before the second jury; that the Company was
allowed to rely on the defense that Callis was an independent contractor before the second jury, and that
this Court was for that reason ''only concerned with
what transpired on the second trial".
As a matter of fact, the evidence in regard to the
independent contractorship of Callis was, as has been
shown, introduced before the first or special jury, and the
issue tried and determined solely by that jury. At the
outset of the trial before the second jury it became manifest that it would be necessary to duplicate in large
measure the evidence that had been· introduced before
the first or special jury, in order that the second jury
mig·ht inteTiigently consider the negligence issue, which
was the sole issue before it. Much of the testimony that
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had been a_dduced before the first or special jury (but i~
no sense all) was therefore presented to the second jury
for that purpose, but the Company was not allowed to
rely upon the defense that Callis was an independent
contractor, the trial court having ruled that that questiol;l was concluded by the verdict of the first jury.
In the last paragraph of this Court's opinion it is
stated that the qu.estion of the relationship between Callis
and the Company

" * * *was concluded by the verdict in favor of the
plaintiff, and should not have been made an issue
in the second trial.'' ( Op., p. 16.)
·
The fact is, that the question was not made an issue
in the second trial,. and the instructions which were offered by the Company in regard to the independent contractorship of Callis at the conclusion of the testimony
before the second jury were presented out of an· abun.;
dance of caution, and solely for the purpose of preserving the Company's position on the Record; that they
were peremptorily refused by the trial court is abundant
proof of the fact that it did not permit the question as
to the relationship of Callis and the Company to be made
an issue in the second trial.
.
The opinion of this Court, both as originally rendered and in its present form, shows that in affirming
the judgment of the trial court, it was laboring under ·
the mistaken impression that the evidence adduced before· the first or specia~ jury was not before it, that the
Company was permitted to rely upon the defense that
Callis was an independent contractor before the second
jury and that it was permitted to introduce evidence on
that issue before the second jury in support of such
defense. It was because of these erroneous views that
this Court concluded that it was " "" * • only concerned
with what transpired on the second trial".
We shall.now endeavor to demonstrate that the
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failure of this Court to recognize that it had before it a
record embracing the testimony in two separate and distinct trials before two separate and distinct juries, and
that the independent contractorship issue was tried
solely before the first or special jury, resulted in its
failure to test the correctness of the lower court's refusal to rule as a matter of law that Callis was an independent contractor in the light of the evidence that
was before the trial court when that ruling was made,
and that this error must have exercised a controlling
influence upon the ultimate decision to affirm the judgment of the trial court.
(1.)

This Court erred in its conclusion that Callis was
an interested witness wt~o was contrad·icted on a material
matter affecting his c'redibility.
In the summary of the facts and circumstances which
are outlined by this Court at pp. 12-13 of its opinion as
relied on by the plaintiff to rebut the direct testimony of
the Company's witnesses, Fox a.nd Callis, and as supporting its decision that the trial court '' • • * was right
in submitting to the jury for its determination the question whether or not Callis was an independent contractor", it is stated that Callis 'vas directly interested in the
result of the trial, and that he was contradicted on a
material matter affecting his credibility (Op., p. 12) .

.

.

(a)

Callis' selfish interest wottld have prompted hi·m to
h-ave attempted to establish that he was an agent of
the Compamy and 'l~ot a;n independent contractor.
The statement that Callis was "directly interested
in the result of the trial'' is clearly indicative of the
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fact that this Court confused the issues that were involved in the first and second trials and visited upon
Callis' testimony, given on the first trial in connection
with the independent contractorship issue, the discrediting effect of his interest in the result of the second
trial.
It is undoubtedly· true that Callis, as a party defendant charged with negligence, was directly interested
in the result of the trial of the negligence issue before
the second jury, but how could he be said to have been
in any ~ense interested in the res"!llt -of the trial before
the first or special jury to which was submitted the sole
issue as to his relationship to the Company? How could
it possibly be claimed that when Callis was called as
a witness by the Company to testify in regard to the
terms of his contract with it and the manner in which
he did work f-or it, he had even the remotest selfish
interest in supporting .the Company's contention that
he was not its agent but an independent contractor, for
whose negligence, if any, it was in no sense responsible.
T'o state the question is to answer it, for it is too obvious
to require argument that if Callis had allowed his own
selfish interests to cause him to testify falsely he would
not have corroborated Fox as to every detail of a contract that made him an independent contractor and as
such solely liable for any da·mages to which the plaintiff
might be held to be entitled.
We, therefore, respectfully submit that Callis was
not directly interested in th~ result of the trial of the independent contractorship issue before the first or special
jury in the sense that, by testifying as he did at that
trial, h~ ~as prompted by motives of self-interest, and
that this Court, therefore, erred when it held that such
interest was one of the circumstances that justified the
trial court in submitting that issue to the jury.
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(b)

canis was not contradicted in his testimony given
before the first jury on the independe'ld contractorship.
issue.
As has been heretofore noted, this Court states the
fact that Callis was contradicted on a material mat~
ter affecting liis credibility as one of the circumstances·
that justified the trial court in submitting the independent contractorship issue to the first jury. In, amplifi~
cation· of its statement in regard to the contradiction
of Callis, this Court states:
''While, as stated, 'no witness' contradicted the
statement of Callis as to the terms of the agreement,
it plainly appears that Callis did make contradic~
tory statements directly affecting his credibility. As
a witness he stated that he knew that gasoline was
in the tank at the time of removal and that he intended to drain it out. In an affidavit made a few
days after the explosion, Callis made the statement
that the 'tank was well drained before it was put
on the truck'. The a.ffida.vit was made for the purpose of relieving Callis of the imputation of negligence. In the face of the conceded fact that the
tank did contain gasoline and the explosion occurred,
it is manifest that Callis testifying as a witness told
the truth." ( Op., p. 14; italics supplied.)
The foregoing statement is a direct result of the
erroneous belief that the evidence given before the first
or special jury was not before this Court, and that it was
'' • • • only concerned with what transpired on the
second trial".
The affidavit made by Callis was not introduced before the first or special jury, by whose verdict the Company was held to be concluded on the independent contractorship issue, but before. the second jury subsequently impanelled to try only the negligence issue. It
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is set forth at pp. 204-205 of the Record, and was introduced in the final stages of the second trial. Before the·
first jury 'vhich heard Callis' testim{)ny in regard to his
relationship to the Company he stood absolutely unimpeoohed, there being no semblance of contradiction in
his testimony and no evidence whatever that could have
in- any way affected his credibility.
It is .so perfectly obvious that the contradiction
which developed in Callis' subsequent testimony before
the second jury, trying the separate and distinct negligence issue, could not be considered as a circumstance
discrediting his testimony before the first jury, that we
submit with the greatest deference, that this Court would
not have found that it cottld have been considered as a
circumstance bea.ring upon the independent contractorship issue had it not been. laboring under the mistaken
impression that the evidence introduced before the
first jury was not in the record and that both that issue
and the negligence issue were tried before the second
jury.
We, therefore, respectfully submit that Callis was
not directly interested in the result of the trial of the
independent contractorship issue in the sense that, by
testifying as he did, he was prompted by motives of selfinterest, and that his testimony given in regard to that
issue before the first or special jury stands unimpeached
with no discrediting circumstance whatever to rob it of
the weight that must be given by both court and jury
to the credible testimony of a distinterested, uncontradicted and unimpeached witness.
(2.)

This Court erred in its concl1.tsion that Fox was an
interested 'witness who 1.oas contradicted on material
matters affecting his credibility.
In its enumeration of the facts and circumstances

.--,.-

which in its opinion justified the trial court in submitting the issue as to the independent contractorship of
Callis to the jury, this Court refers to the fact that Fox
was an employee of the Company and that he was contradicted on material matters affecting his credipility·
(Op., p. 12).
It is, of course, a fact that Fox was an employee ·of
the Company; he was its agent who made the verbal con-·
tract with Callis, and was the only person other than
Callis by whom the terms and conditions of the contract
could be proven. The mere fact that Fox was an employee of the Company, however, would not have justified the jury in disbelieving his absolutely credible testimony in the absence of contradictions which tended to
discredit his statements or of some other circumstance
constituting an impeachment.
In the case of Altavista Cotton Mills vs. Lane, 133
V a. 1, 13, this Court said :
"Failure to call an available witness possessing
peculiar lmowledge concerning facts essential to the
party's case, direct or rebutting, or to examine such
witness as to facts covered by his special knowledge,
especially if the witness be favorable to the party's
contention, relying instead upon the evidence of witnesses less familiar with the matter, gives rise to
an inference sometimes denominated as a 'strong
presumption of law' that the testimony of such uninterrogated witness 'vould not sustain the contention of the party.'.'
And in Appalachian Power Co. vs. Wilson, 142 Va.
468, 477, and in Metropolitan Ins. Co. vs. Botto, 153 Va.
468, 478, the rule was invoked against employers who
failed to produce as a witness an employee who was conversant with material facts. It would be manifestly unfair to hold that when the Company's failure to have
produced Fox as a witness would have created such a
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presumption against it, his otherwise unimpeached testi.mony when actually· produced as a witness, could be
held to be discredited merely because of the fact that he
was in the Company's employ. .
·
,
We shall, therefore, attempt to demonstrate that this
_Court erred in its conclusion that Fox was contradicted
on material matters affecting his credibility, confid~ntly
believing that, if ·this is done, it will be held upon a rehearing that the fact of his employment by the. Company
was not a circumstances which, standing alone, could
have justified the jui-y in discrediting his p.ositive testir
•
mony.
,
We do not deny; that Fox was contradicted by the
plaintiff's witnesses, but we do earnestly contend that
he was not contradicted on any material mat~er and that
the evidence of the plaintiff's witnesses in regard to his
alleged inconsistent· statements was irrelevant and immaterial and should not have been allowed to go to the
jury for any purpose.
In the course of the trial before the first or special
jury, the lower court peT;Jllitted plaintiff's counsel to
cross exam!ne Fox in regard to an alleged statement
made by him t·o Hill Clements that he (Fox) would employ a nurse for Leonard Clements, since Leonard was
working ·for the company, and when Fox had denied
making such an offer subsequently allowed Hill Clements
to testify that Fox had made the statement (R., pp. 5961; 80-81). The court also permitted plaintiff's counsel
to cross examine Fox in regard to an alleged request
that Roland Davis give him a written statement as to
how the accident occurred, and, when Fox admitted asking for a ·statement but denied requesting a Written
statement, allowed Roland Davis and Hill Clements to
testify that Fox had asked for a written statement (R.,
pp. 59, 105-107).
.
The admission of this ·testimony was the subject of
the Company's second and fourth assignments of error

~--

-~-

12
whfch are disposed_ of by this court at p: 15 of its opinion
by the statement that:

"In admitting the evidence complained of, ~he
trial court instructed the jury that it could only COllisider it as affecting the credibility of Fox and not
as evidence affecting the question of independent
·
contractorship.
''There was no error in this ruling of the
court. '' ( Op., p. 15.)
·
When the fact is kept clearly in mind that the evidence in question was introduced before the first or
special jury and solely in relation to the issue as to
whether or not Callis was an independent contractor; we
submit that it becomes manifest from the very ruling of
the trial court that is referred to in the above quotation
that the testimony was immaterial and hence improperly
admitted.
In Allen vs. Commonwealth, 122 Va. 834, 842, this
Court said: ·
''No question respec.ting any fact irrelevant to
the issue can be put to a witness on cross examina-tion for the mere purpose of impeaching his credit
by contradicting him. And if any such question
· be inadvertently put and answered the answer of
the witness will be conclusive. • • *
The test as to whether a matter is material or
collateral, in the matter of impeachment of a witness, is whether or not the cross examining party
\Vould be entitled to prove it in support of his case.''
In Thurpin vs. Co'Yfllmonwealth, 147 Va.. 709, 714;,

it is stated :
''Besides, the questions related to collateral matters, and the Commonwealth was bound by the negative answers of the ·accused. Murphy vs. 0 ommonweo.lth, 23 Gratt. (64 Va.) 690; N. & W. Ry. Co. vs.
Carr, 106 Va. 513, 56 S. E. 276.

In N. & W. Ry. Co. vs. Carr, supra, the court
quotes from Wharton on Evidence as follows : 'In
order to avoid an interminable multiplication of
issues, it is a settled rule of practice that when a
witness is cross examined on a matter collateral to
the issue, he cannot, as to his answer, be subsequently contradicted by the party putting the question.''
.
The sole issue to which the testimony here under
consideration was addressed was the relation of Callis
to the company and yet, as stated by this Court, the
trial court instructed the jury that it could not be considered "as evidence affecting the question of independent contractorship". In other words, the trial court
ruled that the evidence was not material to the single
issue before the jury but nevertheless permitted it to
go to the jury for the purpose of discrediting the testimony of Fox. It is difficult to see how there could be
clearer proof of the fact that the trial court violated
the principle set forth in the above quotations from the
opinions of this Court in permitting F·ox to be contradicted on a collateral and immaterial matter, than by its
own admission that such was the case.
We .submit, therefore, that F10x was not contradicted on any material matter affecting his credibility,
and that this Court erred in its holding that the testimony of the contradicting witnesses was properly admitted and in its further conclusion that the contradiction of Fox was a circumstance that justified the submission of the independent contractorship issue to the
jury.
In concluding this phase of our discussion we respectfully submit that when the testimony of Fox and
Callis is considered in the light of the actual status of
the record before this Court and of the true facts as to
how the independent contractorship issue was tried and
disposed of in the lower. court, it becomes apparent that
there was no discrediting circumstance whatsoever that
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would have justified the :first or special jury in disregarding the statements of either of those witnesses. The testi~ony of Fox was corroborated by that of Callis in
every material particular, and we .shall now endeavor to
show that should this Court recognize its error in holding that there were discrediting circumstances which entitled the jury to disbelieve their testimony, it must also
hold that the undisputed evidence shows that Callis was
an independent contractor and reve-rse its decision to
affirm the judgment of" the trial court.
(3.)
1.'1ze undisputed evidence shou;s that Callis was an
independent contractor.

Aside from the suggested circumstances relating to
the alleged interest of the witnesses Fox and Callis and
their alleged contradiction on material matters affecting
their credibility (which we have shown did not exist)
the only facts and circumstances enumerated by this
Court as having justified the trial ·court '' • • • in submitting to the jury for .its determination the question
whether or not Callis was an independent contractor''
were: (a) that there was no special contract between
the company and Callis to remove the tank in question,
it being ·done under the terms of a general verbal agreem~nt ·made two of three years prior thereto, (b) that
the company reimbursed Callis for money expended by
him in removing gasoline tanks and paid him for any
extra material bought by him, {e) that during the period
of the agreement Callis did certain electrical work for
the company under a separate written contract, and (d)
that at the request of Thrift, Callis delayed the work of
removing the tank in question to do other work for the
company (Op., pp. 12-13).
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(a)

It is true that the terms of the contract between Callis
and the Company under which he was employed to install, remove and repair its tank and pump equipment in
the territory contiguous to Urbanna, Virginia, were :fixed
at a personal interview between Fox and Callis at the
inception of his relationship with the Company some
two or three years prior to the removal of the tank here
involved. (R., p. 51.) It is equally true, however, that
the Company and Callis had operated continuously under
that verbal agreement for the entire period, and that
during that time Callis had made some two hundred and
fifty or three hundred installations and removals, subject to its terms and conditions ( R., pp. 50, 65). It is
also a fact ~hat when Callis was requested by Fox to do
the work of removal and installation involved in the instant case it was perfectly well understood by both him
and Callis that the employment was made subject to the
terms and conditions of that definite, verbal agreement
(R., pp. 51, 57, 65).
It is so very obvious that the fact that the agreement between the Company and Callis was a verbal contract could not have been properly considered by the
jury as a circumstance showing that the contract was
not one which constituted Callis an independent contractor, that we are convinced this Court would not have regarded it as a circumstance that might properly have
been considered by the jury, had it not been laboring
under the mistaken impression that Fox and Callis were
interested witnesses who hail been contraddcted on ma-terial matters affecting their credibility. The fact that
the agreement was a verbal agreement might have been
properly considered by the jury in reaching a conclusion
as to whether Fox and Callis, as impeached witnesses,
had testified truly as to its terms, but when, as has been
shown, those terms were established by the unimpeached
testimony of those two witnesses who corroborated each
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·other in every material detail, it becomes clear that the
fact that the contract was not in writing was not a circumstance that would have in any sense justified the
j11ry in :finding that Callis was .not an indepep.dent contractor. This is manifestly trne when it is considered
that the effect -of Callis' testimony relieved the Company
from responsibility and left him personally liable for
any negligence that might be shown.
(b)

\

In stating that "the Company reimbursed Callis
for money expended by him in removing gasoline tanks''
and ''that the Company paid for any extra material
bough~ by Callis ''were circumstances justifying the
submission of the independent contractorship issue to the
jury" (Op., p. 12) this Court ignored the express language of the instruction which was accepted by the defendant in error a.s correctly de:fining. the relationship
of an independent contractor. In that instruction, which
was offered by the Company before the first or special
jury afte:r its motion to be dismissed as a party defendant had been overruled, it is stated that:

" * • • the fact that Callis was paid a stated
price per hour for his services and those employed
by 4im, · and that the Standard Oil Company furnished him materials for the work, would not render Callis an employee of the Standard Oil Company.'' (Rp. 108, Op., p. 4.)
In other words, it was acc~pted by the defendant
in error as the lOIW of the case, that the fact that Callis
was reimbursed by the Company for monies· paid to
persons assisting him in his work and for material~
bought by him were 1~ot circumstances which· ('Ould be
considered as establishing the relation of agency, but
that such circumstan~es were entirely consistent with
Callis' status as an independent contractor.
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·Could anything render more apparent the error· of
this Court in enumerating such facts as circumstan~es
which in its opinion justified the submission of the independent contractorship issue to the ,jury?
(c)

It is difficult to conceive of any possible theory under
which the fact that "Callis did certain electrical work
for the company under a separate written contract"
could have any possible bearing upon the issue as to
whether or not he was an independent contractor in the
work of removing the tank involved in the instant case.
The contract which Callis had made with the Company
was an agreement to do a certain kind of work, viz.,
the work of installing, removing and repairing its tanks
and pumps at a certain price and subject to certain
terms and conditions. The fact that he made a further and written contract in regard to the doing of another distinct kind of work is certainly not a circumstance tha.t could have been properly considered by the
jury in determining the relationship existing under the
separate and distinct agree~ent involved in the instant
case, and we submit that it was error for this Court
to decide that it could have been so considered.
(d)

The evidence in regard to the request made by
Thrift of Callis that he go to Locust Grove Farm and
do an emergency repair job on a pump which Callis
had previously installed there for the Company is utterly
immaterial to the issue as to whether or not Callis was
an independent contractor and was introduced over the
objection of the Company. ( R., p. 70-73.) Its admission was the subject of the Company's third assignment
of error. (R., p. 10.) - The only conceivable argument
that could be made in support of its relevancy is that it

ii
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tended to show that Callis was under the control of the
Company in removing the tank in question. ·We have
sh.own, however, by reference to the instructions which
were accepted by counsel for the defendant in error as
the law of this case, and to the general principles enun. ciated in the decisions of this Court, that the mere fact
that Th.rift requested Callis to make the repair was
not in any sense the exercise of that character of ''control'' which may be considered as an element in determining whether or not the relationship of independent
contractor exists. The fact that Thrift was not apprised
of the fact that he was delaying any other work for the
Company in requesting Callis to go to Locust Grove
Farm is a complete answer to the claim that through
his action in so doing the Company exercised any manner
of "control" over Callis in connection with the work involved in the instant case, and we submit that it was
error for this Court to hold that Th!ift 's request as a
circumstance that justified the trial court in submitting
the independent contractorship issue to the jury.·
When the facts and circumstances relied on by the
plaintiff and regarded hy this Court as justifying the
submission of the independent contractorship issue to
the jury are thus analyzed, it becomes apparent that
there was not a scintilla of material evidence to contradict the testimony of Fox and Callis, and that the undisputed proof establishes the fact that Callis was not
the Company '.s agent.
CONCLUSION.
In conclusion, we submit with the utmost deference
that the misapprehension of this Court as to the contents of the Record and as to the manner in which
the issue as to 'vhether or not Callis was a.n independent
contractor was disposed of in the lower court, resulted
in the erroneous conclusion that tl1e witnesses Fox and
Callis were impeached in· their testimony given in re-
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lation to that issue, and that but for this fact this Court
would have held that· their testimony, being uncontradicted and unimpeached before the jty that tried that
issue, established as a matter of la that. Callis was
an independent contractor.
We, therefore, respectfully submit that this Court ·
should grant a rehearing of this case, that the evidence
should be considered by it in the light of the fact that the
testimony of Fox and Callis before the first or special ·
jury stands unimpeached, and that in view of the fact
that there is no material evidence to rebut their testimony, it should reverse its decision to affirm the judgment of the trial court.
Respectfully submitted,

STANDARD OIL COMPANY OF N. J.,
Petitioner.
Thoinas B. Gay,
Irvin G. Craig,
Counsel for Petitioner.
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