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1 | BY MR. MILLNER: .
2 ; Q Now, when =- have _you said that a --
3 | that this notice has éone to Edwards?
4 A Are you on 23-A,
5 Q Yes sir.
' 6 A "C", under “C"?
7P Q Yes siﬁ.
8 A Yes sir, it has.
9 Q All right, now. Has that ninety
10 | day notice been sent? |
11 A Yes, it has.
12 Q All right, sir, and what was the
13 | date of that -- when that notice was sent? - |
14 | A By letter from Mr. A. S. Mattox,
15 | state Right of WayAEngineer - et
16 ' COURT REPORTER: Ex-~
17 cuse me, I didn't ﬁnderstand o
18 you. | | . .
19 A ' Byiletter from Mr. A. S. Mattox, . |
20 | yvhowas State Right of Way Engineer at tﬁé.tihe, dated MNovamber
21 |17, 1975, 120 day vacation notice was given to Mr. Edwards.'
22 Q Now, that was ~- that was then after
23 | the condemnation occurred, isn't that correct?
24 A Beg pardon?
25

Vhat -- what was the date of the ==
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of the relocation ~- I mean the notice -- the ninety day

notice?
A November the 17+th.
Q All right, sir. of what year?
A 1975. o
Q | All right) isn't the notice to

vacate predate the condemnation proceeding?

A Does it predate?
Q Yes, in a normal situation?
A Generally, we will not send a vaca-

tion notice until such a time as the certificate is filed
or about tlat same time,
_ Q All right, sir, on,page 23-B;
this speaks of notice of right to appeal.
A All right, sir.
Q All right, sir. And there's =-

| _there's been nothing -- there’s been no detggmination made

..by .Edwards in reference to the relocatian;bggefits. isn't

that cozrrect? A
MR:*BEALE# what --
what was the question, I'm sorry.
- . MR. MILINER: Has any
determination been made by the

State Highway Depariment as to
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relocation benefits? There's
nothing for Edwards to appeal
at this point... .

MR. BEALE: That's
a question-of law too.

COURT: ¥o sir, I
"think that would be a question
of faét, whether they've donev
anything or hadn't done anything.

MR. BERLE: ¥ell, his
question, though, he said, there
would be nothing to appeal at
this stage. I tkhink that's a
question of law.

COURT:" Well, he says --

he's talking abcut the right to

appeal under this section on 23-B, .

and he says -- he asked him if
there's been. any. determination
so far, by the Eighway Department
relative to the Edwards Company
relccation., He says no, is my
understanding.

MR. BZRLE: He didn't

answer it.
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I A I haven't amswered it. .
. COURT: ‘I as-
3 sumed he said no, I probe
| 4 ably thought he was going }
" 5 to say, "No". We've been
6 arguing about it all morn= . }
8 A There has been no determination g
g | because one has not been required at this point,
w0 | BY MR. MILINER:
. | Q@ All righe, sir. Can you tell us
? 12 | when you estimate that scme =~ when the determination will
14 | A At the request of Mr, Edwards
15 when he gets his replacment site ready for the move,
16 Q Referring to the lettex that 5
17 | we sent back om May the 10th, 15763 did we not tell you
18 that the property was there and we were ready to go? |
19 A It was my inderstanding, when
% | T talked with Mr, Edwards that — '
21 COURT: Ansvwer ~
22 about his letter first. 1
23 | BY MR, MILINER: |
) 24 Q Didn't we say, you know, we've e gf
25 .
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MR. BEALE: In
2 letter?
MR. MILINERS
Yes,
MR. BEALE: What =-
what letter is that?
MR. MILLNER:
That's the letter of May
the 10th, 1976.
A Could you tell me specifically.
vhat paragraph you're referring to?
BY MR, MILLNER:
Q All right, sir. The third para-
graph from the end says that, "As we advisedyou verbally.'
and we now'wish to confirm in writing, we request that the. ...

s

relocation entitlement be to move Edwards in its- entirety
from the old location to the new location." : "f%
A - Yes sir, you d;d. but in the pre—
ceding paragraph you said that you would accept.the =— the .
move on the business iiself rather than the moving of the
versonal property from the area of acguisition. You could

only receive one move.

Q Did we not suggest."this is

obviously an area of mutual co-operation to effectuate such a

move. We request that you contact }r, Edwards for any
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v ik

additional information that you need“?

A At the time I contacted Mr. Ed@ards -
during the time that I talked with him, there had been nothing
finalized on his acquiring a replacement site,

_ Q. ' All right, sir. Nog, ‘there -~
then thé letter-;~ ﬁﬁe subsequent letter refers tc thé:Bircher
Road site. Do you have a copy of that? |
o A | .ﬁ: I do but I —- it might be a whole
lot lésé taxiné if I coﬁld get the copy that's already been -
introduced as evidence,
| - COURT: Are they
my exhibits you've got over
there laying on the table?
MR. MILLNER: No

sir. I think we did not in-

troduce -=- I think we just

read this letter, I believe.

BY MR. MILLNER:

Q Referring to the letter of May
the 10th again. |

A Yes sir.

0 This languagz, "Without limita-

tion, it is our position that the following items should
be moved, constructed and installed in a good and work-

manlike manner at the new Edwards location at Industrial

S

R L s
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1 Park Road in the'Cif:y of Newport News", and then we list the
2 items, I just ask you what more we could have told the
3 State Highway Department that, you knrow, we want the move
4 to be made? ‘ . '
5 ' MR, BEALE: I.'don't
6 think that's proper, your Homor,
7 ) _ COURT: I think
8 you're arguing with him now,
9 _ MR. MILLNER: All
19 rizht, sir,
11 | BY MR, MILINER: _ _

7 12 Q Now, isn't it true, lv!r.dewIerﬁ, that
13 in the == at o_nau stage, you told Hr. Edwards that the quas:
14 ﬂm} was, what was pewsonalty and what wasn't ?gtscnalty. |
15| And that as soon as that was resolved, that he would be
6 | entitled to bemefits, to have anything that was persomalty
17 | moved? S
18 : A It's not true. It wasn't -
19 N COMRT: T don't == I dcn't:»icnto_vw -
20 : MR, BEALZ: If your ‘
2 Honor please, we'rs going to
2 object to that too, becuase
= whether it's true or not

D b rpakes no difference. The:
%  question is vhat he's actually

———
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entitled to under the law,
nét what Mr. Fowler told
him he was entitled to,

COURT: Well, he
can ask Mr. Fowler if Mr.
Fowler told him that certain
things were true.

B MR. BEALE: &ll
right, sir;. well, our objec-
tion goes tc it being im=-
material because it's a
quéstion(of what he's en-
titled to under the law.

COURT: But it
isn't immatexrial because
Mr. Fowler was representing
the Commonwealth in this
matter, and if -- if he
actually told him what he
was entitled to, then he
was representing the --
the Commcnwealth in atterpt-
ing to explain to this man
what he could or could not

do. And hz can ask him if
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o he explained certain things
1 to him.
i MR, BEALE: A1l
j right, sir.
. o COURT: So,
" whether -— whether he was
' ’ . wrong as to that or not .
: that's a horse of another
. 0 color.
10 ' ,MR. BEALE: Yes
. ’ I sir;, and it's our position
a 1 ~ that whether he was wrong
1; or not, that the question )
1 goes to the question under
5 | the law of what he's entitled
18 to, and what he represented
1 | to him, no matter what it
18 was, then it has nothing to
| 19 ' do with the cutcome of this
20 proceeding. Tha question =-~
21 the question of law =
22 , COURT: Well, I —-
23 I d;:n't agree that that's
@ 24 _ | true, Mr. Beale.
25 MR. BEALE: VWell,
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that -~ that's our objection
for thevreco:d.

COURT: Yes
sir. and I've already
ruled on that in another
case where the -

MR. BEALE: We'll
note an exception.

COURT: The City

-

~ Inspectors told a man he could

do thus and so and he did it.

- And then they went in and had

him arrested on a criminal

_ warrant for not obeying the

‘law. He said, "Well, he had
no business to rely on me!
head of the Inspecticn Ofﬁiq?.
whoever it was. aAnd I said.
w2ll, t's not txue,

MR, BEAiS: viell,
if you will recall the Segaloff
case, the contrary was ruled
by the Supreme Court on that
very =- on that very matter,

vhere a City Inspector approved
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the plans for the con-
struction of the canopy.
COURT: I
didn't say what they
ruled in Richmond:tl .
said what we ruled down
here,
MR, BEALE: All
right, sir.
COURT: All
right.
MR, BEALE:
‘as long as we understand -

what the Court is telling

us.
COURT: All
right.
e A Let me -~ let me say this,
BY MR, MILLNER:
Q But actually you and the Edwards'

folks have had a very harmonicus relationship; isn‘t --
wouldn't you say that to be true?
A wWe have, yes sir,

o All right. And I think that

you've tried to cooperate --

H
.-
s
§
i
&
i
:
A
H
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COURT: I'm glad

he's not had any trouble,

but it seems like to me he's

been messing with this thing

for a long time.

A I'm speaking from a personal

standpoint, not in behalf of the Highway Department, sir.

COUﬁT: Oh, all

right.

BY MR. MILLNZR:

i heaie

Q And isn't it true that you told

Mr. Edwards that the various items, that if they were per- .

sonalty, then they would be moved? ‘
. A Let me say this. Quite frankly,
sometimes I can't remember what I said yesterday.

Q- " All right, sir.

a It's general procedure, Highway

policy =--
COURT: Well, sir,
. he's not asking you about that.
If you don't recall that you
told him that, that's the
answer.
BY MR. MILLNER:

o] But you recall --
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A I could -~ I could have told him
that itemg of personalty would be moved by the Highway
Department.

Q All right, sir. And wasn't it
true that the initial area of dispute is whether it-was'
realty or personalty, and that we were going to awalt the
Judge's decision, as to which was personalty and which
was realty? That was the initial hang up?

A That was what we were trying to
determine.

Q All right, sir. Aand you told us
that as soon as that was determined, then you'd proceed with

w, e e aeeae

relccation, isn't that correct? h )

A Probably I did. I -- I don't
recall, really.
Q All right, sir.
I'm not tryving to be evasive,
I'm jﬁst teiling the truth. |
A Q And do you know now -—-
COURT: Mr. Mi.'!.].nez.j;1
your lawyer wants you.
MR. MILINZER: Yes
sir.
(At this time,

Mr., Millner and Mr. Garner

WEXTIR I oo
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conferred.)
BY MR. MILLNER: | | e
Q And earlier you testified thét‘ b7“

you'd move all of the =-- their personal property?
A .~ Yes sir; right.

Q Now, we come up to today, and 111

R E:

come back to the question, when will Edwards know, yoﬁ.khdwf

.

Lk

A Mr. Edwards will know when he
advises us that he has got his replacement site ready

for the perscnal prbperty to be moved from the old site,

to the new site.

you that the Edwards site is up there ==
MR. BEALE:
We object to his advising

him of énything. if the 7 o ﬁ<j

Court please. I thirk he's
supposed to ask him ques-
tions.

COURT: I agree
with that.

BY MR. MILLNER:

o But assuming that Edwards writes

you today and tellas you everything is in place --

Q All right, sir. I hereby advise -

R A

what they're entitled to under the Relocation Act? Y.

-

3 &
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' 1 COURT: Let's put
2 A it this way. Aassuming Mr, »
3 Millner tells you, now. i
s MR. MILLNZR: All
5 right, sir. :

6 | BY MR. MILLNER: - | L
7 ‘ Q ‘ALl right, assuﬁing that you are; 
8 adviagdrforthﬁith that Edwards has the new.site, and that  '
9 | we ask you to prcceed with relocation, when will a dster- R
10 | mination be made? _ | |

11 A -, First of all, I question whéthér .
12 | the buildings are available to receive the personal property.
13 . o’ All right, sir. Let's talk |
14 | about the railroad track for a minute. Now, we — we don't
15 | need a building for the railroad tracks.. You know, the

16 | site is there, and our position is you restore rall service.

17 | Now, when will you , you know,-—- vhen will vou make a
18 detg;minaticnvas to whether'you're going to'dp it or not,

19 And if you are ~- say you'ie going to do it, when will you

20 do it? : o f
i A I cannot answer that question -
= cthexr than this: Thes Highway Department has taken the
rositicn that it coculd be that these items might not be
%B % cersonalty.

0 All right, sir. Well, Mr. Fowler,
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and I think you've been very fair. But doa't you think that
we're in the same positioh today, that we were two years ago?
A I don't think we've made a
whole lot of progress, no sir. | ‘f
Q All right, sir; and so, in Mr.
Edwards standpoint -- . o N
COURT: I think
that's a gross understatement:':
BY MR. MILLNER: ‘ |
Q So, Mr. Edwards really doesn't know
where he stands, does he?
MR. BEALE: YNow,
ve 6bject to that, if the . -
Court please. He doesn't'
know what Mr. Edwards knows.
MR. MILLNEZER: Well -- 4
'COURT: He doesn't ’ .‘ .
know where he -- :
MR, MILLXER: All right.
COURT: He |
doesn't know if Mr. Edwards
knows where he stands or not.
MR. MILLNER: May

I have a moment, your Honor?

(At this time,
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Mr. Millner and Mr. Garner .
conferred.)

BY MR, MILLNER:

Q Now, let me under -- if thé Coﬁrt

determines -- what other tribunal ultimately decides'it,'that

these items that are in dispute are personalty, as you
understand the regulations and the statute, the positionm
of the State Highway Department is they will relocate

them?

A The only thing that I can say, i€ I'm| .

advised by a legal staif that these items will be paid
for under the Relocation Program, I will proceed from

there, yes sir.

Q All right, sir. Now, there was
reference made in tﬁe letters to some -- anVOpinion; th&t
Mr. Mattox or Mr. Culbertson or you wére walting for an
opinion to be rendered by the Attorney'General'sAbffice.
Do you recall the letters back in the -- the May, June;;' 2
1976 pariod? | B - - ;

A I remember vaguely those letters,
yes sir.

Q All right, sir., All right, well .
let's -- just to refresh your memory, let me show you.again |
the -~ the letter of Mr. Culbertson, in both cases, to me |

of June the 10th and June the 14th. Does he not make
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reference to an opinion, which would be received from the

Attorney General, and then he would act; isn't that correct?

~eTursq

A This is what the letter would
indicate, yes sir.
| Q All right, sir. Now, my qﬁeé-
tion is has the Attorney Generél rendered such an opinion?

A As far as I know, he has not.

MR. MILLNER: That's |
all the questions we have.
MR. BEALE: Do

~you have a projected lunch

time?

COURT: Yes sir, . -
one o'clock. Yow, how long

will you be, Mr. Beale?.

MR. BEALE: I

think we're going to be some

time,
COURT: Yes sir,

I guess I shouldn't have

asked. All right, gentlémen;

let's recess until 2:1C.

(At this time,
the Court d=clared a

recass. )
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(41}

Do you krow the purpose of filing that second certificate

"Book 925 at Page 333; is that correct?

(The Court reconvened and
Morris Schnelder was sworn
as Court Reporter.)
CROSS-EXAMINATION
BY MR. BEALE: ‘ _ .
Q Mr. Fowler, do your files refléct
the date of the recordation of the original certificate in
this matter in the deed books and page number?
A Yes sir, they do.
Q What was thehdate of the filing -
there have been two filed; is that correct?
A "~ Yes, there have.
| Q What was the date of the filing .
of the origlnal certificate of taking?. | -

A November the 18th, 1975.
Q ' Do you have the deed book and _Tii
page record? 4 - '
A Deed Book 965, Page 650. E
Q ' ﬁow, Mr. Millner talked t§ &o& ;-1

about the filing of a later certificate, on July 12, 1976 -f§*~“

A No, I'm sorry, I don't.

. Q Now, that certificate was Deed .

A That's right, sir.
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Q Now, wlth reference to the
filing OL the certificate and the establishment of the price.
to be asggrted or inserted iIn that certificate, was an ap- .
praisal médé'by a»réal estate appraiser for the Highway
Department? . | 4
| A Would you ask that question agﬁin,

please?:l

Q ' Did the Highway Department have the|

property appraised?

A Yes, it did. _

Q All right, sir. Now, with
referencé to the appraisal that the Highway Department had
made of the property, was there prior}to the date gf fiiing

of this certificate, attempts at negotiation for the bona fidel = |

purcnase of the property wit@out condemnation?
| | A Yes, B
Q And was -- the negotiation and
the offer made, was that offer based upon the apprailsal?.
A Yes, it was.

Q Now, do your records reflect

whether or not the landowner 1n this matter was notifled of the

intent of the Highway Commissioner to file the certificate?

A Yes sir, they do.
Q When was that notification given?
A May I have just a minute to check
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the file?

BY MR. BEALE:

ture?

A

Right-of-Way Engineer.

that, Mr.

‘no objection. We can stipulafe;!;~
Mr. Beale, to a lot of this.
Mr. Beale, we will be pleased-
to oblige.

. the file.

MR. BEALE: Yes.
(At this time,

the witness perused

ST

The letter was dated Novemberfﬁf3ﬁ

>

B
o

L .
~

All right, sir, over whose signa-

-

Fowler?

(At this time, .
the document was handedﬁf
to Mr. Beale, after °
vwhich 1£ was handed to
Mr. Millner for his |
perusal.)

MR. MILLNER: We have
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! _ COURT: All right,

2  sir, |
3 _ , | MR. BEALE: All right, .
N : T‘,?sir, if we can just stipulate, ’
S i 'l then, if the Court please, that

Q.

notification was given of the

-3

intention to file the certificate

[F 1]

by letter of November 5, 1975

2 by Mr. Mattox, State Right-offWay

Engineer, and also confirmed

" :.-;'a. %EW T ?#“ R L R
-
(o]

that an offer at that time had
- been madeAfor the point 23 acres
of land and the damages in the

amount of sixty-nine thousand,’i'

[}

elght hundred dollars, which is
the amount of the certificate. .

Is that all right,

B 'Billy? | L
3 r .
MR. MILLNER: Very -
= -
| 37 ¥R, BEALE:
- Q Now, Mr. Fowler, are you aware -

i Yhether or not the landowner has been notified to vacate ?{FTf
| that portion of the property that the certificate was filed

i O0, which i3 1n the take area?

ERXR LT S
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A Yes sir. "

Q I hand you a2 letter dated November 5;§

:-"fi

17, 1975, addressed to Mr. B. M. Millner, and ask you is that "

the notification

property owner to remove his property and vacate that area

within one hundred twenty days, or on or before March 20,

19762

BY MR. BEALE:

(indicating)?
A Yes sir, 1t 1is.
Q And does that notify the -- the

A Yes sir, it does;
MR. MILLNER: We'd
like to offer that in evidence,
if the Court.please.
COURT: All right,

sir.

qQ Now, with reference to that --

COURT: Excuse me,
Mr. Beale. Mark that -- Plain-
tiff*s Exhiblt Number One, in-
Junctive proceedings.
(At this time,
tha document referred
to by the Cburt was

received into evidence

Y
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and marked as Plaintiff's
Exhibit Number One, in-
junctive proceedings.)
COURT: What 1s the
date of that letter, Mr. Beale?
MR. BEALE: November
17, '75.
B3Y MR. BEALE:
Q Subsequent to thaf letter, Mr.
Fowler, was a request made by the landowner to extend
vacation date?
| A Yes sir, he requested that --
axtension be granted.
- q As a result of that, was tbe time
expanded to May the first, 1976 when he would be required .
to vacate? |
A Yes sir. e
Q - I hand you a letter addressede:”
to Mr., Millner dated March 16, 1976 and ask you if thatfq:éf
the extension letter (indicating)? o
A Yes sir, 1t is.
MR. BEALE: We offer
that in evidence, if the Court
please.

COURT: All righs.
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Receive_it.

(At this

time,

the letter referred

to by the Court was

received into evidence

and marked as Plain-

tiff's Exhibit
BY MR. BEALE:

No. 2.)

Q ' Subsequent to that, Mr. Fowler,

did you recelve, the Highway Department receive a request

from the landowners, through its attorney,

to extend its

stay on the property to August the first of 19767

A Yes sir. -
Q Now, was that granted of denied?
A I'm not sure. I'd like to see
that.
(At this time,

a document was handed

to the wiltness for

his perusal.)
A - It was denied.

MR. BEALE: We offer
this in evidence, if the Court

plezse.

(At this

tirme,
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the request from
landowner for ex-
tended stay was
received into evi-
dence, and marked
as Plaintiff's
Exhibit No. 3.)
BY MR. BEALE:

Q Has there been any other indication|:
from the landowner, other than the written doccumentation - :
Just given, of their desire to stay on the property?

A None that I know of.

Q So that the last requ?st that yowwiv

are aware of was that they desired to stay there until

August the first of 1976? &
A Yes sir. if
BN ] -
Q Now, Mr. Fowler, directing your”gf'%

attention to the meeting in Richmond 1n'the Assistant Attofne!,
v AT F
~Rrfe

General's office wherein Mr. Mlllner was présent, I'under—f

stood you to indicate to Mr. Millner you were not awafe~9f ik

any attorney General's opinion that was given with referenc§§
L |
to the denial or granting of relocation benefits in this = .

e T e

case. Was that meeting in Mr. Southall's office?

A : Yes, 1t was. I

Q Did Mr. Southall preside over 85%.
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'under the relocation act?

meeting?

A Yes’, he did.

Q Did you hear Mr. Scuthall give
to Mr. Millner any indication of the position of the
Commonwealth, orally, es 1t relates to his rights to benefits

MR, MILLMER: If it
please the Court, I think Mr.

Beale is leading the witness.

| COURT: Go ahead.

A , Yes,'he did.

BY ¥R, BEALE:

Q What 1s your recollection whét
Mr. Southall told Mr. Millner as to the rights of the
Edwards Company as to relocation benefits?

A He stated to Mr. Millner that
the items that he was conslidering to be a part of the real}
estate would not be eligible under %the relocation progranm.

Q At that time, had any determinatidh
been made by the Highway Department, with reference to :
whether or not the in-place value of the property would

exceed the cost of moving it?

A No sir.

Q That determination had not been

made when that meetingz was conducted?
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A It had not been made.

Q ' Do you remember the date of the
meeting, Mr. Fowler?

A ¥No, I do not.

MR..BEALE: Do you
remember 1t?
BY MR. BEALE:

Q Now, Mr. Fowle:, subsequent to
that meeting in Mr. Southall's office, are you aware that
this Court conducted a hearing and made a determination as
to certain items as to whether they were personalty:or
realty?

A Yes sir. .

Q Now, have you received any
instructions or advice from the Attorney Ceneral's office
with reference to the position for you to take under the
relocation act as it relates to that determination? |

A ~ Yes sir, we did. We received
word that -- if these items were to be considered as part
of the real estate, then very possibly we would have'the
right to condemn those 1items as personalty.

COURT: Revneat that.
A Yes sir, let me rephrase.that..
COURT: Because it |

wasn't accurate. It dién's

&
i
o3
§
‘,g
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sound right.

A If the Court had ruled which the
items which 1t did, were personalty, then we would have the
right, the Highway Department might have the right to con-
denn personalty, based on the fact that i1f the cost of
moving the items would exéeed their depreciated value.

BY MR. BEALE: *

Q So that it was later that the

Attorney General -- the Attorney General's office indicated -

to you it had determined that the in-place cost, the moving
cost exceeded the 1irn-place cost or depreciated value of the
items; 1s that correct?
A Yes sir, right. i ]
Q And the Attorney General's offic§ 
indicated to you it was the Attorney General's office '
opinion that the Commonwealth, Highway Commlssion was':
authorized to condemn personal property in certain in- .
stances; is that correct?
A Yes. True.
MR. MILLNER: I belileve
the date of the meeting in Rich-
mond was June 29, 1976.
COURT: Did I under-
stand you to say that -- you had

determined that the in-place
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1 value exceeded the cost of
2 the re -- the removal exceeded
3 the cost of in-place value?
4 MR. BEALE: Yes sir.
5 COURT: I asked him
6 if I understood him to say .
7 that. <
8 A Yes sir, we have an estimate
9| %o that effect. :
10 COURT: All right. uf
11 MR. MILLNER: I'm sorry, - ‘
12 your Honor?
13 | COURT: He saild he has
14 an estimate to that effect. He
15 says he has an estimate to that
18 effect. |
v MR. MILLNER: What was
3 the end result. I didn't under-
19 stand --
2

3Y MR. BEALE:

COURT: That the cost
of removal exceeded the in-place
value.

MR. MILLNER: Okay.

Ia] liow, Mr. Fowler, you mentioned, l?
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in your direct examination, some problem about whether or
not one move or two moves -~ whether or not if two moves
resulted that the second move would not be covered under
the relocation act. Do you recall that?

A Yes, I do. )

Q Now, in the negotiations, in the

meetings Mr. Millner asked you about in my office and at

subsequent negotlations, you are aware, are you not, that the'fgﬁgf
landowner was advised that in the event some resolution &
of the move -- removal of those items out of the right-of-way

could be made that the Highway Department was not going to';f ;

take the position that that counted as a2 move?
A' That's true, yes sir. _ o
Q And the landowner has been ad#is?%
of that; is that correct? | e
A
Q

direct examination, & brochure. I

Yes sir.

talking about two brochures, what
the bookleﬁ, the little booklet on relocation that's genef”
glven to the landowner. it
A Right. This is. :
Q What is the general rule as "‘3.:.""4’.--‘3
aprlies a3 to how that is done? .

A This right-cf-way broch




SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPORT NEWS, Va.

s .

e oA R e o i R S SRS

P, J. FOWLER -~ CRISS

€9

10
11
12
13
14
15
16
17

18

generally given to all displacees upon their initial contact.

The good will contact.

affected owner is contacted for the purpose of being made

aware of exactly how his property 1s going to be affected.

right-of-way brochure,

Once we have approved plans, each

At this time, we leave this

MR. BEALE:

Your Honor,

I wonder if I could see the cover

letter from Mr. Southall on your

rules and regulatlons.

I want the date of 1it.
COURT: VWhich 1s the --

MR. BEALE:

Actually,

The big;

thick rules and rezulations.

COURT: Oh.

(At this time,

the requested docu-

ment was handed to

Mr. Beale.)

MR. BEALE:

We Just

want to be certaln that 1it's

¢clear in the record that Mr.

Millner had the full rules and

regulations as it relates to

appeal procedures, and tha same
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BY MR. BEALE:

dicating)?

that I obtained from Cochran Construction Company in regard

type items that would have been
in the small summary brochure
that we were talking about as
of shortly after October the
first, 1976.

Q What is this, Mr. Fowler (in-

A " This 1s a copy of an estimate

to moving of certain l1tems.

of the landowner after his Honor has ruled on th itens

Q Was that required at the request

that were in dispute in October of last year?

MR. GARNER: If your -

Honor please, it's.a leading
question and -- the question --
I know the answer to it and it's
-— 1t's Just a leading question
and sc we object to it.

He can ask him when
that was obtalned and what have
you.

COURT: 4Yell, 1t's

2 leading question, but I don't
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. see whether it makes any difference
2 whether he leads him into it or
3 doesn't lead him into 1. A
4 fact is a fact.
5 What did he say?
6 A Yes sir.
' 7 MR. GARNER: This was
8 before the hearing.
9 MR. MILLNER: He's got
10 the date of October first, '76. ;
1L | BY MR. BEALE: ‘
12 Q This i1s dated October one. I :
13 think the hearing was sometime in the middle of October.
14 At any rate, this was done at the request of the landowner;
15 is that correct (indicating)?
16 A Tes sir.
i Q And the 1tems that are listed
13 in this estimate, they are the items that the landowner
19 had previously indicated to you was their position they were
20

entitled to compensation on; 1s that correct?
A Yes, it 1is.
COURT: Valt a minute.
Walt a minute. Let me gat this
straight. What do you mean by

"ecompensation'?
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MR. BEALE: Well, actually,
I'm talking about relocation benefits.
COURT: All right.
MR. BEALE: Could we have
Just a minute, your Honor. |
.Now, we‘offer this in
evidence, if the Court please.
| (At this time,
the document referred
to by Counsel was re-
celved into evidence
and marked as Plain-
tiff's Exhibit No. 47)

BY MR. BEALE:

Q Mr. Fowler, are you aware whether;i
or not a dispute 2s to whether or not those items are entitiéd
to relocation has been ongoing since that time between thg'.ik
landowner and Highway Department? B

A | It has, yes sir.

9 Are you aware whether or not thejf:
landowner has insisted that these ltems in their entiretY_F:
be relocated, lis*ec on that estimate? 4: _

A He has insisted they be relocated'fv)
yes. :

. ‘ -
0 Have you investigated, or has =

————




SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPORT NEWS, Va.

P. J. FOWLER - CROSS

19
20

21

Highway investlgated to determine whether or not the items
on this listing, whether or not if they be entitled to it,

the cost of moving them 1s in excess of the purchase of new

items?
A Yes, we have.
Q In particular --
A Excuse me just a moment. I don't

want to -- to say anything wrong. I don't know what we

have actually gone out and gotten cost, new figures on

all of these items that are listed. The only thing I want
to qualify --

Q No sir, I'm going to direct yodr
attention to —- )

COURT: That was

my question to him before, whether

he had -- I understood him to say

he had.
BY MR. BEALE:

Q With reference to the relocation

-0f the two ten-thousand gallon underground oll storage

tank listed as & cost of moving at forty thousand, seven
‘dollars, and Item Six, which 1s remove and relocate a five-
thousand gallon underground gas tank, and including the
bumps, siiteen thousand, four hundred twenty-three dollars.

Bas the Highway DJe2partment nade a determination as to
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vhether or not actual new tanks could be purchased for

lesser figure than that?

A We had looked into the possibility,

yes sir. ‘ '
COURT: The question

1s: Had you ascertalned 1t?

A Without reviewing the files,
I couldn't answer yes or no, your Honor. -
BY MR. BEALE:

Q Let me ask you whether or not
you -- you were present at a meeting -~ Mr. Edwards, seated
at the end of the table, was there -- when he conceded that
was a fact, that the new tanks could be purchased for
approximately a third of that? .

.' A Yes, I believe the ﬁeeting
‘was in yo§r=off1ce. ' S 5'3-5
-~ Q Mr. Fowler, if you will look T
at these two documents and tell me what they are (in-
dicating)?yy'

A These are two i1tems that i -
from the informaticn that I had, one taken from the ap-
oralsal, one of them 1s entitled, "Depreciated Value of‘
Items ¥Within the Acquisition Area.” The other item is en- .
titled, "Cost to Remove and Relocate Items Within Right—cf‘“aﬁﬂii

Acquisition.”™ And these -- cover the cost of moving certain
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MR. BEALE: All right,
sir. Do you have objection ¢to
this?

MR. MILLNER: No.

MR. BEALE: If your
Honor please, we'd offer these
into evidence to show %o the
Court the difference in price
of the depreclated value of the
items within the right-of-way
and the cost of relocating .
these ltems. _

COURT: VWhat items
are involved?

MR. BEALE: I would -
call to your attenticn on one
that very possibly that ought
to be excluded because at least
for purposes of this vroceeding,
because my recollecticn 1s that
-- the ruling of this Court was
that the fence was realty.

Now, those comparisons

are made in here,so insofar as
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the removal of that, you would
disregard that at least for this
proceeding we would think.
The items listed are
coal conveyor control house;
20 feet of wood fencing and
280 feet of chaln link and wire
fencing; 200 feet of railrocad
siding, and 38 feet of coal
conveyor'and coal unloading pit.
MR. GARNER: What is
the purpose of the introduction
of these? X

MR. BEALE: The purpose
is to show to the Court the dif-

" ference of the in-place value and

‘- ‘the cost of moving;and the cost of.

moving them exceeds the depreciated

" in-place value.

MR. GARNER: Ve can't

- stipulate unless YMr. Fowler is

an expert and i1s in a position
to say that -- he has made this
expert appraisal. We can't

stipulate as to its accuracy.
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1 If the Court wants to
2 see 1t, 1t's all right with us,
3 but we certainly can't say that
i this 1s an. accurate estimate to
5 be introduced through his testi-
) 6 mony unless he's an expert ap- _;i
' 7 praiser. - :ﬁﬁ
8 MR. BEALE: This 1s
9 what, Mr. Fowler, your file re- 'ﬁgﬁé
i0 flects and you made your decision i
ﬁb 11 | not to make the -- the relocation
12 payment upon; is that correct?
13 A That's right, sir.
14 - COURT: Where did he
15 =" get those figures?
16 N MR. BEALE: Where were
1 - the figures acquired by the High-
18 . way Department on the cost of re-
19 location? |
20 A The cost of relocation of the :i_
21 items is the estimate we recelved ffom Cochran Construc?ififi = i
22 Company. The depreciated value of the items was takeQAFr??:; ‘ i
23 the appralsal that wés rnmade on the property. %.‘:: ; E
® 24 MR. BEALE: These are
% 1ndicative, what he is saying, I o
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think is 20 feet is ten percent
as shown on here, so they took
ten percent of that value of
item as you'll see on here, and
280 feet of chain link is 88
percent of the value that's in
the sppralsal, so they took 88
percent of that. Two hundred

feet of rallroad siding is in the

LA TR O TN T Y R S R S SRR

" appraisal, and 38 feet or 22

percent of the coal conveyor and
coal unloading pit. So they have

taken a percentage of those

items.

PO s

MR. GARNER: If ybur
-~ Honor please, if these are intro-
" duced to prove the truth of the
nmatter, for which they state,
we object.
COURTY: Yes sir, I
sustain you.
MR. BEALE: All right,
sir, well, we would submit --
COURT: If they're

intreduced for that purpose, I
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sustain that.

Mﬁ. GARNER: Yes sir.

MR. BEALE: We would
submit that they are admissible
on that basis. However, since
the Court has already fuled on that
point, to which we would except,
we would offer them for the purpose
of showing that that's what Mr.
Fowler's basis of not paying the
relocation cost was based upon,
that the in-place value was far
less than the relocation value,
and that these ~- his file re-
flects these items. That's a
fact, is 1t not, Mr. Fowler?
A Yes, 1t 1is.

| MR. GARNER: I might

add tc that, what sectién of the
relocation act is he talking
about?

MR . BEALE: Not talking
about any section.

MR. GARNER: When he

hases that opinion. He szid he

1S
L
be
¥
>
{
»
3
4
%
3
3




SCHNEIDER REPORTING CO.

STENOTYPE REPOATING
NEWPORT NEWS, Va.

P, J.

b‘_—J

QWLER -~ CROSS

~352—

© 4t would affect its admissibility.

elected not to pay it because of
that. Under what provision of
the relocation act did he base his
decision?

COURT: You can ask
him when you get around.

MR, GARNER: I think
it would have to -- to do with
admissibility. If he said ar-
bitrarily because of this p}ece
of paper here, that I'm not going
to pay it, then I think —-

COURT: I don't think

‘He said this 1s why he didn't pay

it.
MR. GARNER: Yes sir.
MR. BEALE: It is our
pesition, if the Court plesse,
the construction of the act calls
for reasonable moving cost --
not if 1t's personal we move 1it,
and no matter what the price is,
and i1t talks sbout reasonable

reving prices. And the
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comparison of these two goes to
that qugstion, whether or not it
was a reasonable moving cost.
And of course our position is

it was not.

MR. GARNER: It also
talks with replacement cost, at ~
the replacement site, and installing,
something that is of comparable
quality. So I am -- I guess we'll
get to that on cross.

The point is, there's

nothing in the act -- of the re-

“location act that says that if

it costs more to move it than
it's worth in place, you get de-
preciated cost in place. The
whole purpose, I submit, the re-
location act 1s, as the Court
pointed out in the last hearing,
that they have to replace it at
the new site with a comparable
type of equipment. And of
course if they can go out and get

2 replacement cost of this kingd
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and put i1t on the new site and in-
stall it like it was on the old
site, that's something else.

There's nothing in
the act that gets depreciated
act in place.

COURT: 1I'll listen
to your argument later.

MR. BEALE: Without
trying to rebut any of that, I
would like to say we disagree

with anything he said. 1In

-particular, we don't think the

. Court made any such ruling as

he said.

This Court specifically
refused to rule on anythingv
vithin the relocation act and
sald 1t was a separate pro-
ceeding. Certginly didn't rule
vwhat he was entitled to at the
site of relocation. .

I thought you astutely
avolded getting into that.

COURT: I think I
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made some comments about what I

thought the relocation act meant.

I d1d not rule on 1it.

MR. GARNER: That's

what I am refefring to.

MR. BEALE: You

specifically said you weren't

going to rule on 1it. 1t was

a separate proceeding.

MR. GARNER: I don't.

mean to say the Court ruled on

1t. The Court made comments

along those lines and I agree

that 1is
I don't
afield.
BY MR, BEALE:
Q
or not ~-- have you been

stage fhat the site hes
moved to 1t?

A

o)

the purpose of the act.

want to get tooc far

Mr. Powler, do you know whether

notified by the landowner at any

been prepared for any items to be

It has not. They have not.
As a matter of fact, the site

is not prepared today, 1s 1it?

A

As fazr as I know, it 1is not.
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Q Are you aware whether or not the
landowner Jjust purchased the property by deed in November

of 19767

A It was my understanding that he
Just purchased the property. I don't know the exact dates.

Q Do you know from whom he purchased
the property?

A No, I don't.

Q You are aware, are you not,

though, that there was a contract for the property in
exisienee prior to the deed?

A It was my understanding, in
talklng with Mr. Edwards, that he -- he had contracted to
buy a parcel of land, yes sir. )
- MR. BEALE: No further

questions, your Honor.

REDIRECT EXAMINATION

BY MR. MILLNER:

Q Mr. Fowler, would you refer to the
Cochran estimate for one minute?

A Yes sir.

Q ' I notice the first thing is:

emove and releccate 200 feet rallroad siding to new location.

e - e peira e em e e ey

e mreares e
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- A All right, sir.
Q Now, what 200 feet are you talking
about?

A The 200 feet that -- that the man
that prepared the estimate, referring to the 200 feet of
railroad siding on the existing property.

Q All right, sir. And then ap-
proximately what distance is it from Edwards’propertylto
the main ;ine of the C&0?

A I have no idea.

o

Would it be about 550 feet?

A I have no idea.

Q You have seen the property?

A I have no 1igea.

Q Mr., Fowler, have you been on .
the gite?

A Yes sir.

Q And you're experienced, ndw,'in

going out and looking at property, 1in your duties with
the Highway Department?

e et -

A The reason that I did not ob-
serve was because I did not realize -- and still don't think
it relevant to this relocation matter,

a] A1l right, sir. Well, if you

Just moved 200 feet of railrozad track from the Edwards
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property to the new locaticn, it's useless, isn't it?

A . Not knowing the site, I can't
answer.

Q Well, would you know that 1if you
had a 200 foot of railroad siding running down the hallway
it would be useless for railroad purposes, wouldn't 1t?

; A». Let me say this: 1It's not the
1nteﬁt, in my'Opiﬁion, of the relocation act, to make a
persohvwhple again. |

.9 ' It's not the purpose to make him
whole again?

A Right. It's the Intent to move .
the personalty from one locatlon to the other.

Q All right, sir. Couldn't the
purpose be stated to restore a landowner from one location
in the same position that he is in the new locatlon? |

A In the case of a business;rthis
would not be true.
| COURT: Let me

understand you. You mean to

tell me that -- 1t 1s not the

intent of the relocation act

to save a landowner harmless

where his business 1s being

taken for the public good?
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You mean to tell me that's not
the -- the purpose of the act?
MR. BEALE: If your
Honor please, —--
COURT: Just a minute;

_I'm asking him.
MR. BEALE: We'd like

" to object to your question.
‘ COURT: You have no:
right to object to the question.
MR. BEALE: We'd like
for the record to show we think'

we do and we object to 1it.

COURT: Answer my
question.
MR. BEALE: It is a
conclusion of law.
A Well, 1t was my understanding, s

or is my understanding, in the case of a family -

COURT: I'm not talking

about a family.

A I realize that. .
COURT: Read my

question back to him.

(At this time,

N‘W&L N A S AR T R A DR A OGS SRR M S
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1 the pending question

2 was read by the

3 Court Reporter.)

4 ' A The way I interpret the act,

5 in regard to a husiness, our obligation to a displacee,

6 is to move the persconal property or pay him in lieu, or

; ’ 7 payment between twenty-five hundred or ten thousand dollars, i
i1  8 that'é right, sir. o | : ' 'iV}TF
L 9 B COURT: You haven't
;13” 10 . ‘ answered my question yet. | . o 'T}ig
L i A No sir, we do not make them whole. ‘;Zf
@ 12 | COURT: It is not ) 4
: 13 ' your intent to make them whole,

14 is this what_ybu're telling he?‘

15 | A It is nmy opinion;‘

6 | \ MR. BEALE: I don't

i understand your question. You --

i3 COURT: My question?

19 ~ MR. BEALE: Mr.
% 2 Fowler's intent or the Highway
§ 2t Department intent.
g 22 COURT: He's here
g 3 repreéenting the Eighway Departmenﬁ.
F% - MR. BEALE: He's here

as an employee of the Highway ‘ -
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16

Department.

COURT: I understood
he was the man thét was doing
all the negotiation.

MR. BEALE: I think

. that'!s true, on the advice of

the Attorney General, bdbut his
bﬁnclusions certainly aren't
binding on the Highway Department.
And that would be our position,
that -- that's --

COURT: Vhose con-
clusions are binding on the
Highway Department?

MR. BEALE: I think
certainly higher up people than
the agent who goes out to ne- A
gotiate, under instructions from
the Attorney General's office. k

COURT: When -- when
does the landowner know he's at
the epltome of the ladder now?

MR, BEALE: I'm afrald
I don't understznd that gquestion.

CCURT: “hen does he
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know with whom he's negotiating;
that is, on who he can rely as a
negotiator? That's what I want
to know. If he ecan't rely on
this man, who can he rely on?

MR. BEALE: I think he
can rely on this man's position,
but his interpretation of this
act and the purpose thereof has
nothing to do with this pro-
ceeding and his responses to
those questions, -~ V

COURT: I'm asking -
him, --

MR. BEALE: Could not
affect the outcome of this
proceeding.

COURT: He said it
was not the intent of the act;
therefore, I assume it 1s not
the intent of the Highway Depart-
ment to make the landowner whole,
under the relocatlion act.

MR. BEALZ: That's

what he sald. His legal
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interpretation of 1t was.

COURT: Then I asked
ﬁim -~ 1f I understood him to
say it was not the intent of the
Highway Department to save the
landowner harmless and he has
sald that he does not belleve 1t
is their intent to save the
landowner harmless.

MR. BEALE: I think
we need to understand in this
proceeding, when you say “save
a person harmless,"” to’a person
not educated in -the law, it
might mean something different
than it means to you, who has
been on the Bench so many years
and legally trained. I do not
believe anybody belleves -- does
not intend to save somebody
harmless. Mr. Millner's question
deals with unowned propercty,
outside of the right-of-way, and
I believe wnat Mr, Towler -- and

we nzed %o bz fair to him -- he's




SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPORT NEWS, Va,

- P. J. TIOWLER - REDIRECT

™

7

18

19

19
(4]

saying to you, since they didn't
own the track that was on the
right-of-way, even though he had
a right to roll a2 train across it,
he doesn't have to give him the
additional track to set it up at
the new place.

I don't think that

.means he hasn't saved him harmless.

Mr. Fowler obviously thinks it
does. I think --

COURT: That's right,
Mr. Beale, at this stage of the
proceeding I'm not concerned wha;l
you believe. I'm concerned what
the witness belleves. You can
argue your case at a later time.

MR. BEALE: I understand

‘that, but you're asking him

questlons that call upon him to
make conclusions of law and that's
what we're here asking you to make.

COURT: I did not ask
him for any conclusicn of law.

->

I asked him what he thought the
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1 intent of the Highway Department
2 was, under the relocation act.
3 A Your Honor, could I say something?
4 R COURT: No sir, you | -
5 Just answer the question. ?i
' 6A A Yes sir. :‘,i
| 7 | BY MR. MILLNER: A e
8 Q All right, then, Mr. Fowler, r
n 9 as to the Edwards' property, to get to the main line of the :
10 | C&0, there's no -- elerent shown, either in the relocation’ -
: 11 or in the condemnation ltself for any either damages or re-. i
@ 12 | jocation bemefit 2s to that portion of the tract; is that
| B | correct? ' . '?
u MR. BEALE: Now, 1if :
; 15 your Honor please, I'm going to
: 16 object to that. That's inaccurate.
I You conducted the hearing previously
18 and have indicated in the condem-
19 nation proceeding that we must 'ff L
2 show and'must include the appurtenant f“f?
2t easement going across 211 the other A{;Q
22 properties to the main line, and }:;i
3 must show compensation in that Z'i?
'%3 24 case, and value for that. So 1 {Y
= that's an inaccurate statement. -jﬂ
—_— I
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When the condemnaticn case is heard,
we agreed after your ruling on
that, that appralsals of the
value of this easement, and the
right to cross that property
would be declded in the condem-~
nation proceeding.

MR. MILLQER: My point
is, Judge, that Mr. Fowler has
sald he got from these two ex-
hibits, I don't see them marked
with the numbers, 1%t has two
hundred feet of rallroad siding.
He gleaned these from the ap- )
pralsals that had been made as
a part of the condemnation pro-
ceeding.

Now, these show 200
feet of railrosd siding, and I
assume there's some per foot,
per lineal foot figure toc arrive
at the 200 foot of rallroad
siding. So thils is what we have
maintained all zlong, 1s that

now, “hat not in the ccndemnation

L srment -,
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case or in the relocation aspect of

it, or 1is fhe State of Virginia,
through the State Highway Commissioner,
compensating or relocating Edwards

as to that portion of the railroad
track fromvits property tb the
main line. I think it is Just
obviously right here.

MR. BEALE: We'll
stipulate that. It's not ﬁis
track. The only place it's his
track 1s the 2Q0 feet on his
property.

COURT: I undersfand )

your position.
MR. BEALE:  And our
position is that's all he's
entitled to have for relocating,
- i1f that at all.
COURT: I understand.
BY MR. MILLNER: |
Q Are you famiiiar with the siding
agreements we furnlished to the State Highway Department?
A lilo sir, I am not.

19 Are you fanmiliar with the various
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switches and turnarounds, et cetera, to get from railroad

siding that you use to unload the coal cars to get to the

main line?
A In this particular case?
_Q Just 1in general.
A I'm familiar with switches, yes.
Q . You know that you just can't

run a railroad track into a main line with Just no:mal

track. It requires switches, turnarounds and similar type
apparatus?

A Yes sir.

Q And to your knowledge, then, from
your investigation of the -- elther the relocation‘aspeét'cr
the condemnation aspect, that hasn't been taken into éon—
sideration?

A - As far_as relocation, I have not
taken it into coﬁsideration.' _ | |

Q You haven't taken anything into
consideration so far as apparatus needed to make the new

rallroad line usable?

A That's correct.
s} When do you intend to do that?

A I wish I can answer your question.
I don't have any 1dea. |

Q Let's go back to the meetinz.
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Mr. Garner was there, I was there, I think Mr. Beale waé

there, and you were there. And this was prior to the heariné::;

before Judge Garnett as to realty and personalty. 'Do ydu '
recall that meeting? ' . ”%T;Lf
A You're refeéring to the meeting :-

in Richmond, or Mr. Beale's office?

Q Mr. Beale's office.
A Yes.
Q {“r. Chapman was there and Mr. .

Edwards was there. Now, wasn't, in essence, what was said

is that -- that your hands were tied until the Court de-

cided whether 1t was realty or personalty, as to the dispute¢l”

.

items? | : T
A That's partially true, yes sir.i;‘
Q Well, now, tell me what Q— tell:vx
me what 1s the rest of it, then? R
A The rest of it 1s that -- we
must receive some concrete word from a hisher~source 1n3»"
order for me to act on this matter. |
Q Do you deny now, Mr. Fowler,
that -- that you made the statemenﬁ? |
COURT: Thls 1s what
I want to ask him., This is what
I didn't understand. What higher

source ar2 you walting for, or

TR
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were you walting fer?

A We were waiting for the people
in the central orffice to glve us approval to either go
ahead with the items insofar as relocation or as to --
exactly what we're supposed to do.

BY MR. MILLNER:

Q Tou danied at ﬁhat time now that
-~ that you stated 1if it was personalty, as soon as the
Court held it, that you would move 1t?

A ‘ I don't recall everything that
was said. I can't say.that I said it. I can't say that I
did not say 1t. ‘ _
Q Okay. Then you can't deny that -~

that you know from the remarks that were said that certainly

'Mr. Edwards got the impression that's what you said; that

is --

| A | I should not think I would have
given him the lmpression, knowing the position of the Attorney
General's office. ;

s} Wasn't 1t really.the purpose 1in
coming to Court to get the issue declded as to realty and
personalty?

MR. ZZALZ: low, I'm
going to object to that, if your

Zener please. I den't see how
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-1 he can possibly determine what the
2 purpose -- ‘ :
3 COURT: I heard that
4 case.
5 MR. GARNER: I can say
, 6 . ~ —-- I mean, the reason I would sub-
7 nit to you, because there was a
8 meeting and these things weré |
9 |- discussed and I think it 1s fair
o 10 to ask him why they went to Cqurt
co 11 to have this determination made
i" 12 as to whether 1t was realty or
13 personalty. And I think this i
4 bears on the representations
15 that he made and that were made
16 | by the State Highway Department
w and hence Commissioner.
8 So I mezn, if Mr.
19 Beale says he objects to it,
=0 but I think it is very pertinent
2 | | 1f this man was told that if
22 he goes to Court and 1t is de-
3 cided to be personalty then we
@3 H can move 1t under the relocatlion
% acs.
—_—
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COURT: You can ask him
that. You can ask him that.

MR. BEALE: If your
Honor please, we still object to
that, too, because the 1ssue was
a question of law here. We came
here at the insistence, as you
recall, of Mr. ﬁillner,.to have

thaf questlon determined. We

"took the position we knew the

answer to that question. We
didn't}need to have the Court
to determine that question. 1In
fact, it was realty. 1I% so
heppens that the Court disagreed
with us on that and we still
disagree with the Court on tﬁat.
I'm sure you're very
interested 1n that, tut at any
rate, the purpose of it was Mr.
Millner to have tha% question
determined,aséumingly to determine
when we go forward in the con-
demnation case whether or not

sone ltems needed tc b2 removad
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from 1t by virtus of them being
personalty.

COURT: M™p, 3eale,
I understand that, but he can
still ask him the question.

MR. GARYER: Yes sir,
Mr. Beale keeps saying "us," and
I would like to know when he says
"us" he's talking about himself?

COURT: The problen
I'm having with this case, we got
people meeting and statements
being made, and he says at one
time he's waiting on word from )

the central office. Then he says

he's waiting on word from the

Attorney General. I really don't .

know on whom we're waiting. And
-—- and I really don't understand
Mr. Beale, everything that is
soing on gnd I'm ¢tryins my best
to follow this.

MR, BEALE: I think
we'r2 walting on thes larndowner,

15 cur positicn,

=
i
[
by
¥
¥

|
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MR. GARNER: Not walting
on the landowner. The landowner has
done everything we can do. When
Mr. Beale says "us," he's talking
about himself as Attorney for the
State Highway Commissioner in the
condemnation. He's not talking
for Mr. Fowler, who is the agent
in the relocation czse. We say
they take 1nconsist§nt positions
and we'll geﬁ into fhat in argu-

ment, but that's what we're faced

‘with.

COURT: All right.

MR. MILLNER: Ve have
no further questions.

Your Honor, in view
of Mr. Beaie's comment, he's
waiting on'the landcewner to do
something, perhaps if he would
tell us what he's walting on
or what we're suppncsed to do
we honestly don't know.

M. BEALZ: I will

cartalinly tell ycu. I don't
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. in it. wWe're waiting for you to

.1s now for months because you

know if the Judge 1s interested

get the items off the right-of-way
so this public project won't be

continually be held up like it

won't move the items. That's
what I thought this hearing was
about, to find out whether or
not we were authorized to go
on the property.

MR. NILLNER: Our
response, Judgs, 1is 1it's --

COURT: I don't want-
to hear all that now. Let's
finish the case. I'm not here
to listen to your arguments.

MR. MILLNER: I don't
think we have any further
questions, your Honor,.

COURT: All right,

sir.

JAMES 3., EDWARDS, called as a
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witness, in his own behalf, being duly sworn, testified

as follows:

DIRECT EXAMINATION

BY MR. MILLNER:

OH o o D

engaged in?

Would you state your name.

.o

James B. Edwards.

And where do you live, Mr. Edwards?

22 Barkley Road, Newport News.

All right. What buslness are you

COURT: We're doing this

for the record, that's one thing.

BY MR. MILLNER:

Edwards.
too.

A

2Y MR, MILLNER:
Q
1s the Edwards Company in?

A

All right.

COURT: I know Mr,

I know where he lives,

Nice home.

Thank you.
COURT: Nice car.

Let's move up to what businesses’

Primarily reating oil and coal. -
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We also do termite control, pest control, ornamental spraying,

industrizl solvents. That will cover most of it.
| Q All right. The size of your
parcel is 200 by 200?
A What's that?

Q The size of your parcel is 200
by 200? |

A Is 200 by 200. ‘

Q You're one of the corporate

owners, stockholders?
‘A Yes.
MR. BEALE: We don't

have any problem with that.

BY MR. MILLNER:

- When were you first -~ when did thq 11”;

matter of condemnation first come up? _

A Years ago. Mr, Karam, prior to
his death, méde an appraisal for the City and the proJéct
has seemed to have come and gone fcr a number of years. |

Q What year was that?

» A
to 1970, and I would say that was -- five years ago.

Q All right, sir. Then the things

-sort of died down insofar as condemnation was concerned and

didn't hear zanymore for a2 while?

‘

I have a c¢lipping that goes prior

AR rm) Soeat o s nim

e Bree g
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A Yes.

Q When was the first time you were

approached by the representative of the State Highway
Department? o

A Say early '74, probably.

Q All right, sir. And was the
relocation mentioned to you at that time? |

A Yes, I think so.

Q All right. Now, was -- wide

public notice that 23rd Street would be wildened and you'

knew you were in the path of 1it?

A Yes, -

Q' Did you begin looking for é'né;
business site? - N

A Yes, we did. .

Q When did you begin looking f&f

the new businesgss site?

A Prior to -- well, between th
in '73 probably.

succésful in locaﬁing a site?
A B Yes, we were.
- Q Who was the owner of the

A City of Newport News.

Q All right, sir. And were you.

term
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Q Where was -- where is that '
property located?

A On Burcher Road, between
Jefferson Avenue and Warwick Boulevard, adjacent to the C&O.
Rallway tracks, across from Brunk Mechanical. You turn
left and go under the interstate at Lumber 84.

Q Was this a part of the old water

sh=d oroperty?
A Yes.
Q Was 1t necessary the property be

rezoned because you anticipated 0il storage, coal yards,
et cetera? |

A Yes.

Q Did we go through a2 long --
A It took at least a couple of

years; at least two years, I believe.

Q Did you finalize the contraét
with the City in July of 19742

A No. Approximately, I wouid say.

@ You agreed to buy it at that

time; 1s that correct?

A Yes.

2 All right. And then 1s 1t true
that the formal closing took place, I believe, in November

of 1762

1.

L

. on o W T AL
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A
approximately that date.

October is in my mind, but it's

Q It was under contract all during
that time? | .

A Yes.

Q All right. And are you expending
~= dild you have cash invested, pa&ing interest?

A Yes.

A} On your investment upvthere?

‘A Yes.

Q Now, when did -- do you recall a

meeting on April the l4th, 1976 wherein Mr. Chapman,

Rubenstein and Annas werse present?

A Yes.

Q. And I think I was there.

A This was at your office, I
believe.

Q All right, sir. What was -- would

-you tell the Court what transpired at that meeting in

reference to what was saild about relocation?

A Well, I recall I had asked for
a numober of items and listed and stated the items that --
we wénted relocated, to include the sign, the scales, the
rall, the conveyor, the fence, the -- the air stand and gas

pump. A numbesr ofF items that we llsted, I think you listed
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at that time.

Q All right. And what -~ whaé
commitment was made or what information was given to you as
to what would happen? |

A I don't know that we ever had a -
commitment, other than an understanding that personalty
would be moved and items that weren't personalty wouldn't
be moved and scme ltems were:hicontention and some items
were not in contention. |

Q All right. Did you have many
conversations with Mr. Fowler?

A Many?

Q Did you have many -- §everal_
conversations with Mr., Fowler? |

A Well, I have been in at least

one meeting with M:. Fowler. Mr. Fowler came to our office ..

and qiscusseq the clearing of the righf-of-way and that -
that meeting'I particularly remember,

' Q All right, sir. VWhat, in essence,
did hé tell you what would happen on relocation, or what
was the holdup, if there was a holdup?

A We sat in the office for -- 15

to 20 minutes, I suppose, and I think we recognized at .
that point that the raill and the conveyor were in contention

and 1t was very pleasant, but very pointedly -- and I think

i
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he'll recall that I asked him very pointedly, "Who do you
sue? I know we're 1n disagreement, but who do you sue™?
I asked him that question very directly. We walked the
property and he showed me where he wanted the coal back
éo, you know, the right-of-way lines and we discuséed the
removal of the shed bullding, and I particula:ly asked him
if he wanted me to remove the track and thé conveyor,>was
that up to me at that point. And he sald, "No, not at.that
point." I aésumed they were going to move it if 1t was to
beimoved. _ .

Q All right, sir. Did Mr. Fowler
tell you that the decisibn_hung on whether 1t was realty
or personalty? -

A Yes.

Q . And -- what was —- what did he say

in respect to it?

Af" That personalty was to be mcved

and.realt§'§asn't to be moved and I think at that point'he -

considered that to be realty. And vwe thought it was
personalty and 1t had to be determined which 1t was before
it would be.moved. But -~ it was my definite understanding
that 1f 1t was personalty, it would be moved.

Q Tnat was the understanding at
the outset; 1s that correct?

A Substantlially, yes.
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Q All right, sir. And would this,
referring to the letters that we were writing to Mr.
Culbertson and his reply, was not the question then whether
it was realty or personalty?

A That has been the question for :
several years. |

Q _ A1l right, sir. And was it your

understanding that as soon as the Court decided that, they

- would then get on with relecation?

A I thought when the -- the Cogrt |
had determined that, that was the end of it. That it would
be taken care of from there.

Q- Now, !Mr, Edwards, what is your --
have you continued to operate? -

A Yes.,

Q All right. Now, can you Jjust tell
the Court the status you're in, in respect to either the
condemnation or the relocatiocn?

A We're able to continue to do
business. We have scld coal and resupplied ourselves this
past heating season. Ve have done scome land planning and

engineering and placement of buildings and -- and planning

:of,buildinss for the neéw locatlon, and we're just in the

middle. We can't go one way, and we can't go the other,

beczuse wWe den't knew how much money we're going to get or
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what ltems are to be moved so that we can proceed with
the move and -~ if we don't continue in the situation that
we're in to be resupplied at the current location, then we
won't have any product to sell. We're just in the middle.
We worked some both ways. We're continulng to work at
this location. Ve're doing work on the other location, but
we're not in the position §9 move forward. _ ,

Q What would happen if the -- 1if
the line of the C&0 leading to the siding, leading into
- your property were terminated or destroyed, removed or 1f‘
the State were to come in and remove the conveyor system?
How would 1t affect your business?

A We couldn't get coalvin and
we couldn't sell coal. And if we couldn't sell-the coal,
of ccurse, we would lose the customers, either to another
fuel crhanother fuel dealer. Of course, if that went on
for any period of time, we would be out of business., That's
why timé is of Qome importance.
| o q All right, sir. Is there —-
the opportunity then that you could lose your coal business;
if you're not in a position to unload cozl, and store it
and so forth? |

A ' Yes.

Q , All right. What about other

facets of your business?

T O P
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bothered us. He*; been very nice. And my understanding

A The other porticns of the business
are -- continuing in a fairly orderly manner.

Q Have you tried to cooperate with
the State Highway Department?

A I don't consider that we have had
any problem with the State Highway Department except that:
we can't get the informaticn. We can't get anyﬁhing definite.
If we héd some definite information, theg_I think that we
could plan, but we can't get a commitment from the Highway
Department, period. That's my feeling on it.

Q : Well, Mr. Edwards, 1n.referen6e -
what position does Mr. Fowler present to you? What does he ‘
in essence say?

A Mr. Fowler has been --" has not

is that -~ 1%'s personalty he'll move and real estate he
won't, and it's Just as slilmple as that with him, as I under-
stand 1t.

Q ~ Have you alsc talked with Mr.
Chapman, who is seated on the front row, also of the State
Highway Department?

A Yes.

Q What position does he take? He's
more concerned with the condemnation aspects of it; right?

A I would assume the same position,
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but I think he's probably -- more noncommittal -- I'll put
it that way -- he doesn't seem to -- .

Q " What does the certificate attemp:
to do, the amended cértificate?

A Well, in my view of course the
amehded certificate attempts to take things that they didn't
take ih the first place without any compensation, but then
that may be my -- one-sided view.

Q Under the certificate, isn't the
State really trying to take personalty from you? They're
trying to mix personalty and realty together?

A Yes.

, “Q~ So they're trylng to ?ut condem-
nation so as to éompletely eliminate any relocation benefité,
isn't that true? . | |
| MR. BEALE: If your
anor please ~--

COURT: I think
lthat's a little leading. I'm
going to ask all you lawyers
to stand a little closqp to
the Bible.

FR. MILLNER: I have
no further questions.

CROSS-EXAMINATION

133 §
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BY MR. BEALE: ‘
Q Mr. Edwards, starting with the

certificate to which Mr. Millner was referring, you're aware,

are you not, that in the original appraisal made by the
Highway Department as to the original certificate, that the
depreclated value of all the items, there is a dispute as

to whether they are realty or personalty, ‘such as the con-
veyor, and the raiiroad tracks, and those type of items,
were actually evaluated and included in the amount of the
original certificate? '

‘ A I think.it is my understanding
that has been the State's original position, but I don't
have any knowledge-of the appraisal at all. -

Q And when -- when the second cer-
tificate was filed, the same amount was in the second
cerﬁificétefthét was in the first one; is that correct?

COURT: The same amount
as what?
MR. BEALE: Dollars.

A ’ It's true; then, you put items
In the second certificate that didn't exist in the first

certificate which made you wonder, if they were covered in

the first certificate, why you filed the second certificate.

BY MR. BEALE:

Q My question was: You were aware -

LR
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those items were in the first certificate and your answer
was yes; 1s that correct?

A The only thing that clouded
that was the second certificate.

Q You were aware of it?

A That's my understanding. I
wasn't aware but it was my understanding.

Q That's the one Mr. Millner re-

‘ferred to that was filed in July of '76.

MR. BEALE: July 12th

of '76. That was, I think, to

bring us to issue on the question

of whether or not the realty -- _

those 1ltems were construed as

realty. And the second certificate

specifically stated that they

were appralsed and included as

realty.
3Y MR, BEALE:

Q So you are aware, though, from a
doliar standpoint, that the certificate, the two certificates
had precise the same figure which was, I believe, sixzty-nine
thousand dollars?

A I think it was the same figure,

Jes.

e sy
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Q And you are also aware that
subsequent to the hearing conducted by his Honor, on the
question of realty and personalty, you through your counsel,
and the Highway Department through me, have now lowered
that amount by virtue of the amounts that were eliminated
for persbnalty. Are you aware of that?

A No. And that would be in-
consistent with your position. .. | .

Q Well, I don't want you to argue
with me, M:. Edwards. I want you to answer 1it.

o A ‘I'm not aware of that, no.

Q That's the answer, then. Now,-
let's deal, if you will, with your site that you closed,
you.said somewhere around October of '76, on thé property
that you intend to relocate your business.

' A All right.
Q Would it be a fair statement to

say that you have done no site preparation?

A No physical preparation.
Q No site preparation whatever?
A Yes, we have plot plans and we

projected track, and I can produce plans for you, bulldings,
if that's what you're asking.
o] No, I'm asking you whether or not

you prepared the slte for the Iitems that you are saying the

P



-390 -
SCHNEIDER REPORTING CO.
y Newront NEws, Va.
4 J. B. EDWARDS - CROSS 137 H
1 Highway Department won;t move up there?
2 A _ We have done nothing physical on
3 the property.
i Q Do you know -- putting aside
5 how much track you would be entitled to --'do.you,know at
, 6 the new site how much track that would be needed for your

7 new operation?
8 A I have it plotted and I can
9 | produce it for you, if you would like.

10 o .9 Do you have it here?

1 A No, but 1t's at the office. I

12 | can have 1t in a very few minutes.

13 : . Q Are you awaré that your counsel

H has suggested to the Highway Department --

15 A As a matter of fact, I think I

6 | do have an old projection of the C&J, that the C&0 did on

17 | the track. I believe I have that probably in my notes here.

18 Q Is that how much track you intend

19 to utilize? ' gi
20 A Yes. ‘
21 Q Have you represented, through

22 your counsel, that i1f it takes two hundred feet, to get in

3 S0 you can unload the coal, 200 feet is all right. If 1t takep

24

six you want six. If it takes a thousand you want a

thousand. Is that -- accurate of your positicen as to what
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i you're entitled to as relocation of rail?
2 A . That would be -- yes.
3 MR. MILLNER: In fair-
, + ness to Mr. Beale, we think it will
“? 5 only take 250 to 300 feet as op- .¥
| 6 posed to -- to 700. N
3 ' 7 COURT: The answer is ;fg
i 8 he thinks he's entitled to whatever o
;.~" 9 1t takes, even if it's five miles.. :
-t  10 . A This is substantially comparable é
Q 't | to what we have, I think you'll find. I don't —- .
| 12 Y MR. BEALE: .. - '_‘
13 | Q You have 200 feet as it is that Exgg‘
41 you own; 1s that correct? | 3}%ﬁ
g 5 A That's correct. But it's sub- '?;fl
; i stantially the same as what we have available to us or the %i:;
i use of currently, I'll put 1t that way. o f%f'?
13 Q Have you at any time indicated iiff}
19 to the Highway Department where you want the tréck'located f; g
~ 20 E

at the new site?

A They have never asked me for a
plot plan or anything, but it's available if they would like
to have 1t.

) Let me try it again, Mr. Edwards.

All right.
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1 Q Have you, at any time, indicaéedfi
2 to the Highway Department where you want the track at thev.

3 new site? o %(ﬂif;ifl
4 A Are you asking me if I everA:.“"

2 presented them with a plan?-

6 Q What I am feally asking you,'xr. :

.‘,

7 Edwards, is this: 1Isn't it a fact the site is not. ready for
8 | the items to be moved there right now, today? '

9 ’ - A ' There has been no physical

10 -oreparation of the site on site. | - a s B

1 , 8 Well, is it your position that
12 thA Highway Department should have already relocated the

13 items from your current property? |
14 A All I ever asked for from the
15 Highway Department, through my attorneys or otherwise, was.

16 a commitment as to what they were going to do. That's the

7 situation we're in.- We can't plan anything because we don't
18 know aﬁything.

19 . We have asked them, yes, to --

20 we have stated to the Highway Department we did waﬁt them

=t to move the track and the conveyor. We have stated that.

22 Q Mr. Edwards, if the Highway

Department went over there right now and move 1it, you could -
not tell them where it went, could you, on your property?

.)'.
- A Yes, I cculd.
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Q How would you do that?

A By presenting with a plan done
by an engineer that -- has the track laid out on 1it. 1
mean, how would you tell them where any bullding went? The
same way.

‘Q And 1f they went up there now,
you're saying théy could install your conveyor, even though.
there's no éite preparation; is that correct?

MR. MILLMER: Site
_preparation 1s included in the
relocation. That's the obligation
of the State Highway Department.
MR. BEALE: You and I .~
both know that's not true.
MR. MILLNER: No sir.
BY MR. BEALE:
Q It could not be done.
A I'm not trying to indicate we
have done any work whatsoever at the new site; we have not.

a)] When do you intend to do 1t?

A Vhen I get a commitment that
will 21low me to do it. A commitment as to whether or not
you will move or how much morey 1s involved. Then we can

proceed.

Q You mean that the question of

e




-QY-

SCHNEIDER REPQRTING CO.
STENOTYPEZ REPORTING
NawPORT NEws, Va.

J. B. EDWARDS - CROSS

141

(3]

17

18

19

whether or not you are desirous of moving certain items is

dependent upon how much money you get from the Highway

Department?

-A We can't move without money,

you‘know;

COURT: As I under-

s 'stand what they're saying, Mr.

Beale, is that nobody from the

~Highway Department has told

them how much they're willing

to pay for the relocation, and
therefore, they can't make their
plans because they don't know

how much money they've got to -
deal with. Is thils your position?
A Yes, your Honor.

COURT: That's what
I understand him to say.

MR. BEALE: Well,»of
course -- I don't think there's
any question in this case, maybe
it's golng to have to come later,
that the position of the Highway
Commissioﬁ is clear, that we

disagree with the Court's ruling
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~were listed. And I think the land-

on the personalty and don't intend

to pay the moving fee items that

owner knows that, and Mr. Millner

knows that, and we had negotiatibns.

COURT: That scort of
solves the whole probiém.4
.MR. GARNER: This 1s

the problenm,

COURT: Let me ask Mr.

Beale, let me get this straight.

You disagree with the ruling of

.the Court; is that right? And

you have no intention of moviné
the articles that this Court has
ruled to be personalty; is that‘
what you sald?

MR. BEALE: What I an
sayling --

COURT: Is that what
you saig?

MR. BEALE: I'm not
going to be tled to just one
thing.

COURT: Read that back.
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(At this time,

a portion of the

prior testimony was

read by the Court

Reporter.)

COURT: That's what
I understood you to say.

MR. BEALE:  All right,
sir. What we're sayiﬁg is this,
if I can make 1t clear -- and 1
don't think there's any question
they'll agree with this: That
orderlof the Cgﬁrt in all prob=
abiiity which, incidentally, we
recelved today, we have been |
trylng to get from the land-f,
owner, so in tﬁe event that was
appealable we could move forward
with it, but we don't think 1it's
appealable until the end of the
condemnation case, so what we're
really saying 1s, until we get a
final ruling on that questilon,
then the Highway Deparitment

position i1s that 1t's not required
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to pay for the removal of those
items.

Now, it's very possible
in the exhaustion of his ad-
ministrative remedles and in the
case of relocation it could be de-
cided we were required to pay that
at a later stage, but until that-
1s decided that we're requiredhto
pay that, we don't intend to do
it.

| If we did do it we would

be out-of-pocket that money, be- '
fore a final resolution of that
point 1is made.

| We think that's a
separate proceeding. That's
what we sald at the outsef, you
recall, this morning, the
question what's entitled to be
relocated. And they have not
exhausted thelr administrative
remedies in that area. That
is not a questicn before this

Court.
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COURT: What ad-
ministrative -- what do yoﬁ
suggest they do? This is what
I am trying to find out. What
are they supposed to do?

MR. BEALE: Like I'm
saying, I don't think there's
any question Mr. Edwards knows
that's our position. I don't
think there's any question,
either, of these attorneys,
that's our position.

MR. GARNER: If I
may address --

MR. BEALE: Excuse |
me. If your Honor please, I.
think they know our position
on that point and -- since that
in essence is a denial of what
they say they are entitled to,
then they must meet the require-
ment which i1s to demand an ad-
ministrative hearing on this
point. That is not for this

hearing. They need to demand
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an administrative hearing. And

it's in the rules and regula-

~tions on the question of whether

"or not they're entitled to re-

location for thoselitems.
Then ultimately, in the

event that they do not win at

that particular proceeding, they‘

would be in Court on the re-
location question in the City of
Richmond, and coqld have a finai-'
resolution of that. And -- that,
as I see 1t, 1is a side question_
as 1t relates to_-- to this pro-
ceeding today. And of course
we'll get to -- those items later
on.

Now, if the public

funds were utilized to move

those items, which we say is --

that the items are'personalty,

‘but even if they are personalty

we disagree with the Court's
ruling that we could not condenmn

them, but that will be resolved




i . O T T P P P T Nt o OSSN
RTLABCA TN T ke e IO NS AT A e AL oA SR i Rl e SO S T B AL P Dst sy

SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPORT NEWS, Va,

J. B. EDWARDS - CROSS

147

AR A0 R by, 35 - £ (0l 01
) LR .. .

in the condemnation proceeding,

but the question of relocation

.and entitlement is an entirely

different proceeding. I don't
think there's any gquestion they
know our position on it. And
that's -=- the main point that I'm
making, as it relates to the
condemnation case. And they
simply have not exhausted theilr
administrati%e remedles.

You disagree -- you
.started to say you disagree with
that?

MR. GARNER: Yes sir;

COURT: We all through
with this witness?

MR. BEALE: No sir.

COURT: If we are
going to argue the case that's
21l right, but let's get along
with the witness.

MR. GARNER: The problem,
if your Honor please, is this:

When ¥pr. Beale says they all know

e
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our position, we know the position
of the State Highway Commissioner
in the condemnation case, but
that's not the position of the
State Highway Commissioner in
the relocatlon aspect and has

not been from the inception,
based upon the evidence that has
been put before your Honor

today. The State Highway Com-
missioner and the State Highway

Department take care of both as-

‘pects of this and in the re-

location proceeding, as has been
evidenced by Mr. Fowler's testi-}
mony and Mr. Edwards' testimony,
the understanding there and Mr.,
Fowler could speak, we submit

for the State Highway Commissioner
and the State Highway Department
in that aspect of 1t, was that 1if
the property was personalty, then
they were going to relocate 1it.
Now, Mr. Beale represents the

same perties, so to speak, the

POTPN
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State Highway Commissioner in
the condemnation proceeding, but
his position, yes, I understand
his position, but when he says
"us," that has to be split, because
there are two separate proceedings
and the State Highway Commissioner
as you might have, 1s taking in-
consistent positlions and has,or
has taken inconsistent positions
with this landowner. |
Mr. Beale's position
in the condemnation case 1s that

he doesn't care whether 1it's

realty or personalty. I1If the

Court says 1t's personalty he's -
still going to take 1it, so
therefore they can't move it
under the relocation act.

And Mr. Fowler has
already indicated to Mr. Ed-
wards that if it was personalty,
it would be moved.

Under the -- appéal

rules there's nothing for us to
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1 do yet because there's been no
9 1 ' determination. On Page 76 it
3 says, "When a relocatee 1is
? 4 aggrieved by the Department's .
| 5 | determination of eligilbility |
é; , 6 ' or of the amount offered under 3
§~ T relocatlon assistance in payment
%;; 8 statutes he must advise district
?; 9 right-of-way engineer in writing
. - within 90 days." |
? - 1 They haven't even got- B
%éa 12 ten the bids yet. It goes back |
. 13 to the other section which says,
éf' 14 ‘ "Once he says he wants a com-
% 15 o mercial move, the State Highway
%; 15 Department gets two sealed bids
é;. w " and they would accept the lowest

gl. 18. acceptable bid."

§  19 They haven't gone that
%i 20 far yet. There's nothing to ap-
%: 2l peal; and if you read it further,

the person who makes the final
decision, anyway, is the Plaintirf
in the condemnation case.

o If we exhaus® our remedies
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it says you end up‘before the
commissioner who review 1t and
render hils decision and which

wlll be final, and advise the

- relocatee in writing.

We're being put in
an impossible situatlion between
2 rock and the hard place, be-
cause the same party, the State
Highway Commissioner is taking

one position in the condemnation,

when before he had taken another

'position in the relocation. -

So that's why I say I
disagree with Mr. Béale's state-
ment when he says, "You know
what our position 15;" It
dependé on which State Highway
Commissioner he's talking about,
the one in the condemnation
or the one 1in relocation.

MR. SOUTHALL: Your
Honor, if I may say a word, I'm
ValentireSouthall.

COURT: Yes sir. .
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This is Attorney General
day down here,

MR. SOUTHALL: I under-
stand that's thé case. I would
like to speak to that anq I

know you're not ready for argu-

ment, but I think it should be

rebutted the Highway Commissioner -
has not taken inconsistent posi-
tions with regard to the status

of these items.

We do take the position

there are two separate and distinct

proceedings which must bé gone
through i1f there are issues: one,
with respect to the value of the
property taken, and two, with the

items which must be relocated,

or the moving expenses for relocating

those items.

COURT: Mr. Southall,
let mé ask you this question.
Thls 1s something no one seems
to have énswered yet, neither

the Edwarés people nor the Highway




Vb At s il ae e o TS AEn o taie o et

SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPGRT NEWS, VA,

o et Resanlad N N W R VRN 2 Wy P IV

J. B. EDWARDS - CROSS

on

people.
is your
What do

do?

that -~
Edwards
wlith Mr.

What do you all ~- what
course of action now?

you expect Edwards to

MR. SOUTHALL: I think
our position is this: Mr,
-- and in our meetings

Millner in Richmond was

advised we considered the items

in question which are listed in

the enumeration in the record

are real property.

most of those items are personalty.

This Court has ruled-

Thils Court has ruled

that in the condemnation pro-

ceeding and that -- the Court has -

further ruled that the Highway

Department, or the Highway

Commlssioner cannot condemn

those items. That's fine. We

have excepted to that and we

have a right of appeal if we

so desire,.

Nevertheless, the
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Highway Commissioners' position
with respect to those items in
the relocation matter remains
the same. That those items are |
realty, and do not fall within
the scope of the real piOperty

- and relocation assistance --
relocation assistance act. -
Therefore, they don't fall within
it. It is not inconsistent.
We have taken the same position
all along; the 1ssue of whether
‘they were realty or peréonalty-
has not been flnally determined,
even in the 6ondemnatidn pro-
ceeding, but with respect to
the relocation assistance pay-
ment, two things must be gone
through. One, it has got to be
determined they're personalty
for the purpose of their hearing;
Our position was made clear in
the meeting with lMr. Millner,
the landowner indicates he

knows, he just testlified that
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1 he knew that we said we would move
2 personalty, although I will take
3 issue with that in a second, and
1 we wouldn't move realty. And he
5| S understood there was a dilspute as
' 6 - . to certain items, whether they
T A . were realty or personalty. He
8 0 also knew our position hasn't
9 changed on that.
10 So he indicates hre has
sa 11 : received notice "and he could have
12 gone through the administrative
13 | procedure, which 1s set out 1h
14 the rules and regulations.
15 COURT: Ve have ruled that
16 certain items are personalﬁy.

Now, until the Supreme

18 Court sets that aside, assuming
13 that they will, they remain |
20 personalty. 4nd as between the
21 parties that's res judicata, isn't 1t?
22 MR. SOUTHALL: I have one
23 more point --
2 = COURT: Is that not right?
25 MR. SOUTHALL: Only as
————————
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to the condemnatlon.
COURT: 1It's the sane
parties.
MR. SOUTHALL: It 1is
two separate causes of action.
COURT: The same issue
is involved.
IFR. SOUTHALL: No sir.
COURT: The issue: Are
they personalty or not bersonalty.
MR. SOQUTHALL: The 1issue

is whether or not he wlll be

compensated.

COURT: Let me ask you
what you expect this man to do?
Do I understand that the High-
way Department now has a con-
demnation sult against Edwards,
now, in that there have been
certain rulings adverse to the
Highway Department, and certain
rulings adverse to -- Edwards?
In the meantime you all want
to come thrcugh his land.

You want to cut that trestle
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1 ~ 1n two over there, take that off,
2 ' “which is golng to, in effect, put
3 | him out of business until he can
4 . move his plant.
5 : o In the meantime, you all
6 : may appeal my ruling as to whether
é ’ 7 ‘ - what I -- ruled was personalty
! 8 ' - might‘in fact be realty. Probably .
?i: 9 is. But anyway, I ruled it was
; : 10 personalty.
% 11 : Now, this man, do you ex-
%aa 12 pect him to move his business,
g, 13 builld a new trestle or whatever
B 14 . "he has to do up there, while you
: 15 all are appealing this case, this
E 16 condemnation case, and he may be
%’ 17 two or three years bgfore he
% 18 knows what your intention is golng
% 19 _ to be in the relocation? This 1s
E 20 | what you expect? . .
g 21 MR. SOUTHALL: The law
% 22 s8ays --
%‘ 23 COURT: 1I'm asking what -
’% | 24 you expect. .
25 MR. SOUTHALL: He will be
g ,
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reimbursed for moving expenses.
That means he has to incur them
before he can be reimbursed. Ve
expect him to move.
| COURT: He doesn't know

- &et what you're golng to reimbursé;

SN him for.
| MR. SOUTHALL: We told him
that those 1tems'are real property
and do not fall within the'éct;
COURT: I have ruled they

are personalty.

13 ‘ - . MR. SOUTHALL: You have

14 - ruled only with respect to the )

15 7 | condemnation proceedings.

6 | COURT: It's between the $
17 ‘ parties -- the same 1ssue 1s be- _2}
18  tween the parties. And we've ruled .‘ﬁg

it's personalty until the Supreme .

S R AR R SR TR AT R
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- 20 _Court sets it aside. I don't think
21 anyone has a right to tréat it
: 22 _ otherwise. . L - :“~§
E 23 MR. SOUTHALL: Well, your |
veb 24 _ Honor, I might say thils, further.
25 I was going to add a2 second element
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to determine whether he 1s eligible

- . for payment. The second element is

he's entitled only to reasonable -~

'actual, reasonable expenses in re-

" locating his property.

COURT: I agree with that.

MR. SOUTHALL: The decision
upon which the Highway;Department |
was based to the cost of removing?
thirty thousand dollar property is
one hﬁndred nine thousand dollars..
Our position 1s that's not reasonéble
and 1t's not reimbursable under.the
1awT Therefore, we have tékenAthe
position consistently: first,lthat
1t was realty. When the Court ruled
it wasn't realty we thought we ééﬁl@
condemn personalty. The Court ruled
we couldn't condemn pérsonélty.. ﬁut
those rulings were with respect _
to the --

COURT: Hasn't anybody told
this man how much they're willing
to pay him for moving.

MR. SOQUTHALL: We're wi;liﬂS
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to pay him no more than the actual
in-place value of those items.

And I —- I know this is not law
but I would like to read you --
the Court, in Nicholé on eninent
domain with respect to this very
point. It says, "A person dils-
placed from a business or farm
operation may be compensated for
actual, direct property losses, -
whether he discontinues or re-‘

establishes his operation. How-

-ever, the maximum amount of any

such payment may not‘exceed the
reasonable expenses that would
have been required to relocate the
property.”

.Of course, that's converse
of the next point. "And in the
case of heavy rachinery, equipment
or other property involving sub-
stantial sums, alsc should not ex-
ceed the in-place value of the
property.”

Now, that's been ocur position.

"WW?_‘F‘T’."".-’{S.‘I‘?"{""" i Aal)
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;o 1 s I grant you this 1s not —- this
g 9 . i . is an interpretation of the law.
g 3 . I And it's one man's interpretation.
g' 4 B : Buﬁ we feel that is completely
éf 3 unreasonable, impractical for the
%jl 6 Highway Department to spend one
gg g | ‘hundred nine thousand dollars to
éi 8 move thirty thousand dollars
3 9 worth of personal property.
10 ‘ _We attempted to compensate
11 . the landowner for the in-place
12 value of those 1ltems. He refuses. r
13 | . He says he's entitled to one hundred
4 14 : ten thousand dollars worth to move
3 15 ~ it and I say to you, the Commohwealth
é. 16 would be a fool to spend that money
é - 17 | | to move that amount of property.
;f 18 And that's our position, and we
g 19 " have made it clear, I think.
20 COURT: You 2all do, move
21 ‘ it cheaper?
22 MR. SOUTHALL: That's the
23 ' cheapest we could get. We got
gb' 24 an estimate, and I --
| 25 COURT: Can you 2ll move
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the property for less.than one
hundred nine thousand dollars,
mnove 1t out there, set 1t up?

MR. SQUTHALL: The High-
way Department?

COURT: Yes.

MR. SOUTHALL: No sir,
that 1s the estimate we got for
moving it. We have no equipment
to move 1t. We can move it -- we
offered to move it, what could be
practically move@ aside until the
issue could be determined.

Now, that may not answé;
the landowner's problem. I am
very much aware of his property
of ongoling business. He has beeq
placed in certificate what we con-
sider to be the value of the
property we thought we were taking.
That includes the personalty.

I realize that amount is
at issue, but that's what the law ‘
is set up for. He can litigate

it and he can get the full value
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the Comnissicner determines, or
otherwise we don't think we can
move it for any less than one
hundred nine thousand dollars.

That was our
testimony, and -- I think,
your Honor -- I know there
has been some question about
whether the landowner was aware
of 1t. I think Mr. Edwards
has cleared it up. He said he
was aware there was a contentlon
all along.

I don't know what he
has to be told to know we're in
disagreement. Your Honor knows
we're in disagreement. He's
known it since October or July,
and ycu weren't even a vparty to
the case.

And I submit that -- we
have made it known to him 2nd he
could have appealed it. And he's
delayeé until March row. And he

still tried to get 1t in.
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That's all I have.
I'm through, your Honor.
Thank you.

COURT: Are you
all through with this
witness?

MR. BEALE: I anm
not. I wés examining the
witness,

MR. GARNER: Does
the Court want to hear any
rebuttal?

- COURT: No, I want
to get through witn the
evidence. I don't know
what else you can show,

but go ahead.

BY MR. BEALE:

Q Mr. Edwards, let me ask yéu this
pointed question. Do you actually intend to move the
conveyor system to the new location?

A Yes,

Q Tou intend to make that operational

at the rew site?
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A That was our hope.

Q I mean 1s it your intention to do

that without regard to whether you get 1t moved by some-

body else or --

BY MR. BEALE:

irrespective of whether

MR. GARNER: I've
got an objection. If the
Relocation Act provides
that if he elected at some
future date not to move ﬁhat,
he's entitled to certain
benefits and he doesn't have
to make that election today,

COURT: He didn't

-ask him to make his election.

What he intended.

MR. GARNER: That's
entirely irrelevant and
immaterial.

COURT: I'm going
to listen to 1it.

MR. GARNER: All
right,

Q You intend to make that operational

or not you are compensated under
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1 the Relocation Act or whether you had to do that at your
2 own expense?.
8 A I can't answer that.
* Q Why not?
5 A Because I don't know what money
6 | 1s involved. | | *
7 Q What I want to know is, 1s the
8 conveyor system -‘'crucial to the operation of the coal
9 business?
10 A There are other ways it could Se
%3 1| handled, but I don't think it would be less expensive,
12 1 1nit1a11y.
13 Q Does your layout for your operation
14 at the new location propose a different method of handling?
15 A | No, it proposes this method. .
16 Q It proposes the method with the ‘Af
1 conveyor? | '
18 A Yes.
19 Q Does 1t propose more elaborate
20 raillroad operation than you have at this location? :
2 A No.
22 Q Is that a turntable you have on
% your plan indicating one hundred foot coal arc?
2 A We don't have a turntable on the
25 -

plan.
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1 Q There is no turntable?

2 A No turntable.

3 Q Did I understand you correctly

4 | to indicate that about two hundred fifty feet of siding .
5 | would be sufficient at the new location? )
6 | A The question on the new location,.

7 we have an arc to make and we have an easement to cross.

8 | Two hundred -- two hundred feet, which we have now, over

9 | the easement, I will say, will suffice on property that we ::
10 | can use. It takes approximately the same amount of tfack .E?
11 | to get to that point that we have from the C & O Railway .%5
12 | to our yard at this time. . -
13 So it takes several hundred feet ;ﬁ
14 | to come off of the C & O main line and make the ;rc ;%;
15 | across the easeﬁent and get onto the -- unencumbered pro- ié;j
16 | perty, I guess you would call it, the property that -- ;'%
17 | that we'd have to work on. .

18 Q Do you know how much track you )
19 | neea? f
20 A As I said, I have a plat that the .
2l | ¢ & 0 did that weould give us a good rough idea. It's

22 approximately the same. I have an idea it's either five

23 | or seven hundred feet over and above the two hundred-

24

feet.

Q Has the C & O told you they
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installed thelr track there?

A They have 1indicated to us we'd

have to do 1t at our own expense., They would not.

Q They would not furnish the
track? .

A Would not furnish the track;
that's right.

Q They furnish all of the track

except on your right-of-way in your current iocation, is
that correct? |
' A Yes.,

Q The switches that Mr. Millner
referred to are owned by the C & 0, 1s that correct?

A Yes. -

Q Yod actually anticipate, Mr.
Edwards, the digging up of the storage canks and removal
of those 1tems to the new site? 7

A It would not be my preference. -
Howéver, I?can go on and tell you why that -- that would

be preferable to not having any items at all, if you like

for me to. Would you like for me to expound on the

answer?

Q Do you recall that -- we previously
have talked about the Cochran estimate for removal of the

underground tanks?

e aen - ————etat oo
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1 A Right.
2 Q Would it be accurate to say that

3 it's your opinion that new ones could be placed in place

4 for approximately one-~third of what it would cost to move

5 | them? | |

6 A I don't know fhe percentage; buﬁ

7 | my position 1s, and with the format we fiied, if you‘put

8 | new tanks in, that suits me fine, or old tanks, I'wouldn't7'-
- 9 | care. To save money on it, 1t would be fine with me;

10 | we're not asking for money. We're asking for a'physicai )
11 | move, ; : | o ] ?E§
12 Q I understand that's your pdsition
13 | today on the witness stand. Is 1t accurate that these »

14 | two items on the Cochran estimate with your knowledge

15 | far exceed what it would cost to put new tanks in at the -
16 ﬁ§w-locati5n?f‘

U S A " Yes, I would say so. .
R ;f?_f T q Now, is it also accurate that --

19 thé léét:ihdiéation of your position, through your Attorney,

20 :kaé'that you'éxpected to have that one hundred nine thoﬁsand ’

21 dollars pald to Cochran to move each and every one of

22 these items?

23 A No, I never 1ndicated through my
g" 24 | Attorney, or otherwlse we selacted the contract or had

25

noney paid to them. As a matter of fact, I don't think
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i
1 that we've ever dlscussed that. '
2 Q Haven't you authorized your ,
3 Attorney to discuss with Counsel for the Highway Department' ;
4 a lump sum cash payment rather than relocation?
3 A Yes.
6 Q Rather than anything to do with i
7 | relocation, to attempt to try to put them both together.. "'”5
8 and come up with a proposed settlement?
9 A We have dlscussed that, yes. '
10 Q Let me ask you tnis, Mr. Edwards.
11 | Are you aware that -- since the hearing was conducted
12 | before thls Court, in October, that there has been in your
13 | behalf and 1nAbehalf cfrthe Highway Depértment, between
14 | Mr, Millner and I, ongoling negotiations to attemﬁb to come
15 to.anm;greemenpias to clearing of the right-of-way so that
16 the;érgjégt coﬁid go through? _
17 e .o A I'm familiar that-you all discussed
18 |1,
19 ’ Q And you are aware, are you rot,
20 | that a letter was prepared and sent to Mr. Millner, to
| 21 | attempt to have you sign, that guaranteed the rights of
22 | poth parties on all sides to have all their gquestions
23 | 11tigated on down the line and that -- indicated the High-
24
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1 remove those items for safekeeping so that the highway

2 project could go through while the other questions weré

3 | determined on relocation?

- 4 A I am familiar with the letter

5 that asked that we move and store, but nothing,abouﬁ ;;,
6 | bringing in the inventory. I don't recall that. ?i
7 ) Q Let me ask you another way. The f
8 fact 1s, that you have bullt up your inventory and now ;
9 have a very large inventory of coal on your property? 7
10 A That's not true. We don't have

11 { an adequdte inventory, no. | ' | i
12 Q You don't have five or six . -l
13 | huge piles right now of coal right over on your property? ;ff;

, 14 | - A We would be -- we can réédily ' ;;%i

15 .démohstfaﬁe'to you in relation to our sales that we do L
16 | not have-an adequate supply and we have not, in fact,

17 | made a-nofﬁal seasonal. stocking}that we would ordinarily ,’45

18 | do between now and fall. We don't have the coal on hand .

19 | that we had last year this time by any stretch.

20 Q What 1s the season you're getting - )
21 | the inventory now for, of coal?

22 A We'll be stocking coal prior to,

23 | of course, the fall. Cold weather.

24 Q We have the summer coming up now

25

and you just got thls coal that's out there, did you not,
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1 like a month ago?

2 A Well, we have both bought and

3 sold coal 1n the last sixty days, I don't know. We got

4 about a2 month ago; possibly we do have some coal -- we

5 | have more coal on hand than we did several months ago

6 in some areas. Some areas we have much less. Depending -
7 on the grade of the coal. You're thinking of one grade of
8§ | coal. Ve carfy several grades. |

9 Q Would you say the market fdr coal
10 righ§ now, Mr., Edwards, would be rather slim between ndw

11 | and the suzmmer and fall? o

12 | A Yes, but we would stock throﬁgh

13 | this period. | - -
14 ! qQ Don't you have sufficient stock

15 | to "call" 5ou through the fall and winter? ' i

16 | A Probably through the fall. If

17 | we don't stock between now and that time, it's not.

18 | available to us in the heating ‘season.’

19 Q Now, you indicated that the letter
20 requested that you remove items for safekeeping. In fact,
21 did not the Highway Commissioner suggest to you the High-
22 way Commissioner would move those iltems to a place of safe-
23 keeping on your property so that the project could move

24 | through, and even indicate to you that 1t would move your
235

anchor fence back over to protect the items to the new
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1 right-of-way line?
2 A I think that's correct.
3 Q And as a result of -- at any
4 | rate, you disagreed and would not sign the letter, is
5 | that correct? T
6 A Right, that's correct.
7 Q And if I understand you correctly, ’
8 | then Mr. Millner prepared a letﬁer to meet the -~ the |
.9 stated positions of the parties anﬁ to save each side
10 | harmless and said that that was the letter he suggested to
11 | you, and he presented that to you, is that correct? '
12 Lo That's correct.
13 Q And you told ir. Millner you
4 | yeren't going td;sign that one either?
15 - - A Correct.
16 ) - Q Now, are you telling his Honor
1 that you can't determine what you're going to relocate to
18 | the new location until you find out what the position of
15 the Highway Department 1s as to how much they're going to
20 pay you for relocation?
21 A Either how much they will pay us
2 | or if they will relocate us. I mean either/or situation.
23 Q You intend to continue in the ;
24 same business, do you not? 2
25 :
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1 ‘ Q And you intend to continue to sell

2 coal whether or not you are entitled to relocation, do you

3 not?

4 A Hopefully.

5 Q You don't know the answer to that?
6 A We would hope to.

7 Q You intend to increase the size

8 | of your operation at the new location?

9 A We certainly aiways hope to 1n-'

10 crease. Now, are you talking about our physical plant or

11 | buildings or -- or coal storage; what are you talking

12 | about?

13 Q Talking about the physical plant
14 | and the bulk oll storage and items such as‘that. ‘ o f’ﬁ
15 . A Initially, we_would'have less B
16 | physical plant than we do now. Hopefully in the future
17 | 1f we can expand it to a -- a larger plant. Our initial
18 | plans are for less square footégé, less yard space and no
19 | 01l storage at the initial move.

20 - Q No bulk storage?

21 A Not at the initial move., We

22 | hope at the future we can have bulk storage.

23 Q Is 01l the larger part of your .

24 business?

25 A Yes.
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1 MR. BEALE: Could
2 we agree on this?
. 3 MR. GARNER: What's
' 4 the purpose of the introduction?
% 5 MR. BEALE: The
6 'purpose is to show the positlon
7 of the landowner has been‘he
8 ought to be pald the amount of
9 the Cochran appraisal even
10 though he admits the cost is
A 11 too high.
ﬁb 12 A I may have misunderstood that
13 | question, If I could =~ give you the question that I
14 | thought you asked me, I might be able to clarify that. The
15 | way you stated it, we can see what the record says. I
16 thougﬁt you said I wént you to direct that money to be
17 | paid to Cochran. I said we never selected a contractor,
18 | didn't care who did 1t and didn't direct its payment to
19 | anybody. I don't know how the question would read if it
20 | was read back, but that's the way I understood it. {
21 MR. BEALE: I
22 don't want to be unfailr with %
23 you no matter which way 1t f
%; 24 was earlier or however you '
25

want to say 1t now. Maybe
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1 that depicts it more accurately
2 in your mind, but the real
3 question was whether or nof
4 - you were aware that your
5 Attorney as late as December
, 6 the first, of 1976, continued
7 to take the position that you
8 ought to be compensated under
9 the Relocation Act for the "
10 t EEERS amount shown in this appraisal '
e 1 ; ) of one hundred ten thousand
21 .§6ilars. - | |
13 v . A Based on the Highway’s.éstiﬁate
14 énd ‘of coursé, the law that we have understood.iﬁ -
15| 1 not trying to 1nterpret the law, you supposed to get.
16 two estimates, if that's your estimate, that's what you
17 ought to pay it., 1I'll accept that.
18 MR. MILLNER: Put
19 the letter in. It's the
20 letter in the nature of a
21 compromise, Judge.
22 . MR. BEALE: I'm
23 trying to make one point
@D 2 ‘with this letter, if the
25

Court please,
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19

As I understood
the evidence, Mr. Edwards
indicated that he was aware
that the forty thousand.
dollar and sixteen thousand
four hundred dollar item
were way out of line; as

compared to what it would

cost to lnstall new tanks.

Now, while he said
here today that he would be
perfectly happy with new
tanks, at whatever cost they
were, the fact of the matter
is, during the period of
time that they're attempting
to show to this Court that
they don't belleve the High-
way Commissioner has acted
rightly as it relates to the
relocation, we find that és
late as December, that Mr.
Edwards, through his Attorney,
vas taking the position that

even thouzh he was aware that
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13

14

was way overpriced, that
the one hundred ten thousand
dollars was what they wanted.

Which is a part of
the fact that the negotlatilons
had broken down and we're at
loggerheads and that -- they

. --are aware of that, and that's
i aﬁ.dhreasonable,position, and
that they ought to have moved
forward in their administrative
| reﬁedies.

MR. MILLNER: The
answer, Cochran appraisal was
nade at the request of the
State Highway Department.

They gave 1t to us,

Now, Mr. Beale
apparently says Cochran was
wrong. They gave it to us

and the letter is -- as they

have said, "Relocation, one

hundred ten thousand dollars."
So I think that I,

perhaps, would be remiss if
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1 I come in and say 1t ought

2 to be something less than

3 that.

4 MR. GARNER: They

5 are the ones.

6 COURT: I don't

7 think any of this really

8 makes any difference.

9 ' MR. GARNER: I don't
10 either. I don't think it

11 is relévant.'

12 MR. MILLNER: Thg

13 letter further says Cochran .
14 missed the portion of the

15 rallroad from Edwards to the
16 mein line of thelc & 0.

17 If they're going to get in

18 the part about the oil, I

19 think in fairness, what's

20 sauce for the goose is sauce
21 for the gander, and the other
22 part ought to come in.

23 MR. BEALE: Mr.

24 Edwards, subsequent to your
25
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1 Mr. Southall in Richmond,
2 and his reporting back on
3 that matter, you were aware
4 that the posipion of the -
5 Highway Commisslioner was
6 that you were not entitled
7 'to the relocaticn that you
8 ‘ were‘asserting yourself to
9 be entitled to, were you
10 not?
11 MR. GARNER: Read
@3 12 that again, please. Say
13 that again.-
14 FR. BEALE: Read
15 that back.
16 (At this
17 tiﬁe the previous
18 question was read
19 by the Court
20 _ Reporter.)
21 MR. GARNER: I -
22 would like to say which
23 Highway Commissioner is
% 24 ne talking about, the
25

one in the condemnation
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case or the one in relocation?
MR, BEALE: I'm talking
about the Attorney General of
Virginlia, as 1t relates to the
relocation question.
COURT: All rignt.
Now, you're talking about the
Attorney General. You have all
been using the Attorney General
and Highway Commissioner inter-
changeably all day. .
Go ahead.

' A .To my understanding, my‘feeling
1s that the -- State Highnway has not wanted to compensate
us for those 1tems, you know -- from the beginning to this
time,

.COURT: This-is what
I thought it was all about, any-
wéy. .That comes as no surprise,
MR. BEALE: I think

that's all, your Honor.
REDIRECT EXAMINATION

BY ¥MR. MILLNER:

St e e o A AT i s 4 T 5 s e S ES RE R E A B T sadR L
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1 Q Is it fair to say all you
2 want 1s to be restored? You don't want to be a bit
3 better? You would like to be equal at the new spot as you
4 | are now? _ |
5 ~A Yes.
6 Q " It's up'to the Highway Depart-
7 ment. They c¢an move you and get 1t done for fifty cents,ﬂ
8 | is that all right? '
9 A It suits me fine.
10 MR. MILLNER: Hr.
11 Chapman.
12
13 - - - -
14
15
16
| 17
18
19
20
21
22
23
24
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1 R. R. CHAPMAN, JUNIOR, being

2 duly sworn, called as an adverse witness on behalf of the

3 Defendant, tesfified as follows:

‘ | o

5 DIRECT EXAMINATION ;

.6

7 BY MR. MILLNER:

8 . Q I call Mr. Chapman as an adve#se 

9 | witness. Would you state your name.

10 A R. R. Chapman, Junior. _

11 Q What is your occupation with the

12 | State Highway Department?

v% 13 A Assistant District Righ;-of-Way

14 | Engineer in Suffolk.

15 Q You're very familiar with the

186 | condemnation, the various parcels in connection with the

7 | one at 23rd Street? |

18 | A o Yes,

19 | Q@ .. You know all the landowners that i

20 You have worked on, made agreements witn, or condemned ;i
2l | their property? ,5“%
22 | A I believe so. ‘é
23 Q Has the C & O Rallroad had their 7fm
i railroad tracks condemned?

25

A Not to my knowledge.
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1 Q All right, sir. Well now, the

2 rallroad track between Edwards and the main line, there

3 has been testimony that track 1s owned by the C & O.

4 _ . A That's what I have heard, right.

5| I don't know it for a fact.

6 . . ' .Q_ How does the State acquire that

7 |.track between Edwards and the main line?

8 { -, o - A It depends on whose property

9 iﬁ'is on. You say it 1s on the C & O property? ) ?
10 | Q I say the track really runs j' ;
11 partially over Price'’s property or what was used to”be  :
12 { Price, and then'by coincldence, there's a piece that the o
13} C & O itsell has acquired. Or has owned for a loné period

14 | of time, and then it hits the main line of the C & O |

15 A Are you saying some of the C & O

16 | property is within the take-area, is that what you're s
17 | saying? A | ~§f;
18 Q That's right. :
19 A The State Highway Department

20 | hasn't negotiated with the C & O, to my knowledge. Whether
21 | the City of Newport News did or not, I don't know. |
22 | Q I understand Mr. Beale's position

23 | 1s that the track from Edwards to the main line, it doesn't

24 | pelong to us, but it belongs to somebody else, and frbm.

25

reading the siding agreement, it appears to belong, that --




L e e Neadame trwt e b - A e an s sew e

—4/37-

SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWRORT NEWS, VA,

R. R. CHAPMAN, JR. - DIRECT

o (]
to -

[¥)
<o

upon termlnation, it would, the title would be vested
in the C & O. 1I'm curious whether the C & O is a party

to any condemnation sulc?

A Not to any sult that the State

hignway has- brought to my knowledge.
| Q Well, 1s the something imminent
by wﬁy'of the Highway Department doing something?
' MR. BEALE: If

your Honor please, we're

going to object to thils.

I can't see the materiality

of this. This one case is

éomplicated enough without

getting into Price and C & ©

and all the rest of them.

That can't be helpful in this

case, We objeet to it as

immaterial.

COURT: I see

what he 1s tryinz to do.
3Y MR. MILLNER:

Q Is 1t part of what the Highwéy
Department threatening to do 1s to take up that railroadf.fi
that serves the Edwards property, isn't it?

A It will have to take up all the

—————




B D e i o R T O R T T S PP

—4£39 -

SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPORT NEWS, Va,

Newport llews?

23 R. R. CHAPMAN, JR. - DIRECT 186

1 tracks within the proposed right-of-way limits, rignt.

2 Q Have you gotten permission from

3 someone to do that?

4 ' A Like I told you before, I don't

3 know =-- thls project was started by the City of Newport
' ‘ 6 News. Whether-they have got the actual authority to do

7 that, I don't know. -

8 Q A1l right.

9 A - To my knowledge, w2 have not;

10 on the parcels we actually handled ourselves.

11 COURT: This

12 is the problem with Africa.

13 Wé didn't know whether )

14 the British were in command

15 or the Americans were in

16 command. |

17 BY MR. MILLNER:

18 _ Q All right. Mr. Chapman, as a

13 | matter of fact, this project is really being paid for

20 | by the City of Newport News, isn't it?

21 A That's correct. The right-of-

22 | way is.

23 Q All right; and the State Highway

24 | pepartment is really acting &s agent for tae City of

25
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1 A You might say that, yes.

2 - Q Would 1t be fair to say that

3 the real party in interest 1s the City of Newport News?

4 A I would say so. '

5 MR. BEALE: That's

‘6 a legal question. |

7 COURT: Who is

8 condemning this?

9 MR. BEALE: State

10 Hign Cormmission.

11 COURT: He says

12 it is done with the local

13 money. This is a switch.

14 | BY MR. MILLNER: |

15 o] Is there federal money involved?

16 A In the right-of-way?

17 Q Yes. | .
18 A No. A R i
19 Q Is federal.money involved in the )
20 | construction of the highway?

21 | A Yes. _

22 Q All right, sir, isn't it crgé

23 that the highway widening 1s a part of downtown redevelcp-
24 | ment number three?

25

A I have no idea.
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1 Q Wasn't it a part of the location

2 | of the e¢ity hall and the -- to provide access and so

3 | forth?

4 A It could very well be. It's

3 near‘city hall; whether it's part of redevelopment number _

6 | three or four, I don't know. 5

[ Q Isn't it true the federal money

8 | will ultimacely end up in the project, in the constructioﬁ

% | phase? | :;
10 A Right.
u COURT: I think
12 the project will ultimately {
13 end up 1n the federal system. t}
14 MR. MILLNER: All )
15 right, sir, Mr. Chapman, then -i‘
16 wéuld the City of Newport

17 News, being the-real party

13 in interest --

B MR. BEALE: That's .
20 not the evidence. I object
21 to that, 1f the Court please.
22 COURT: He said

23 that -- that the Highway

24 Department was acting as

25

the agent for the good people
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1 of thé City of Newport
2 ‘News. He didn't say
3 "good people." I threw
4 that in. That's what he
5 satd, so -~ the real party
6 in interest would be the
7 principal, would it not? !
8 MR. BEALE: I |
9 think the réal party in ?
10 interest is the State %
11 Highway Commissioner, and ;
12 that's evidenced by the é
13 papers, g
14 COURT: I don't j
13 know whether it's the State
16 Highway Commissioner or
7 Attorney General who 1is
18 calling the shots, from the
19 evidence. By the same
20 token, vwe're -- 1it's getting
21 late now; it's a quarter
22 after four,
23 MR. MILLNER: I
24 have no further questions.
25

CQURAT: We're
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straining gnats.

MR. BEALE: No
questions.

MR. HMILLNER: Call
Mr. Dennis Edwards.

COURT: I have
been wbndering all day
why the ¢ity attorney was
sitting at Counsel table.

I thought he was lost.

DEXNIS B. EDWARDS, being-duly

sworn, called as witness on behalf of the Defendant,

testified 2s follows:

BY MR. MILLNER:

DIRECT EXAMINATION

Q Would you state your name, sir.
A Dennils B, Edwards.
Q ~ This is -- your corporation

that'!s involved in this litigation?

A I'm treasurer of the corporation.
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1 Q How long have you been in business
5 | down 23rd and 24th Street?
3 A We have actually been in business
4 since 1921.
3 Q All right, sir.
5 A We bought the property about 1924.
7 | Since that time, we have added to it and -- and expanded

. 8 the business, and we hope‘to keep on éxpanding it.
9 Q As a matter of fact, when you --
_ 10 when you were faced with the relocation, didn't you insist

- 11 | the new site be in the City of Newport News?

EB 12 A They tried very very hard to get
13 | us in Hampton and there were a couple of very good sites
14 in Hampton. I was born in Newport News, and it was a long
15 time ago.
16 COURT: They
17 got everything else down
18 thefe.
19 A I wanted to stay here.
20 MR. MILLNER: #r.
21 Edwards --
29 COURT: Let's --
23 that's got nothing else to

ga 24 do witn the State. It
25

- ————— e s e
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that came from Norfolk

and reminded me he was

from VMI. So I sald to

him, "Who do you represent

in this case?" And he

sald, "I represent the

Virginia Electric and

Power Company." I sald,

"Did I ever tell you about

_ the time they stole my
farm?2"
BY MR. MILLNER:

Q Mr. Edwards, I would like for
you to address yourself to the damage your busihess will
suffer 1f that road is cut in there with the shamble
we're now in.

A Well, as I gathered, the purpose
we have here today 1s that the threat they're going to
dig.up our track and our conveyor, tomorrow, and if they
dig it up tomorrew, then I am -- impossible to stock the
kind of coal that I want now. I have heard 1t said we
had a large stock. We have a very small stock.

¥Ye have had to restock because
we had a very cold winter, and at one time we had 2ll

the coal there was on thlis whole Peninsula.
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And with us out of business,
it's golng to be very very hard for anybody else to do
anything; even at the worst, we'd llke to have an opportunity
to restock, which means buylng about ten or twelve more

cars of coal that we can buy at a more favorable price

" within the next sixty days than we could two months ago.

As a matter of fact, two months
ago we couldn't buy i1t at all. Because a2ll of the coal
from the particular mine we buy from, was being used by
the people at the mine.

Now, I'm speaking of particular
kinds of coal, and that is the prepared coal that is used
for domestic purposes. ' ) J

Q Are you the last coal dealer left
in Newport News?

A There 1ls one coal dealer in
Hamp;on, and between the two of us, that's all there is
between Portsmouth, Norfolk doesn't have a dealer any
more, and Richmond.

Q All right, sir. What has been
the effect of having the tracks in for the last three to
slx months in so. far as the needs of the general public
and coal? |

A Well, we had to restock. We

sold cut and had to restock twice on stoksr coal, which
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1 furnishes several of our apartment units, and without that
2 coal, I think there would have had to have closed down or
3 changed to some other fuel.

4 Q What was the effect of the

5 immediate past winter with the natural gas shortage and

6 | the unusual cold weather?

7 A We had almost a panic on fireplace
8 coal. And that's why we sold out of that and had to re-

9 | stock twice. |

10 MR. MILLNER: I

1 have no further questions.

12 MR. BEALE: HNo

13 éuestions. -

14 COURT: All right,

15 thank you, ir. Edwards.

16 MR. MILLNER: That's

17 the Defendant's case, your

18 Honor.

19 MR. BEALE: By

20 agreement, if the Court please,
21 we would like to place in

22 evidence the memorandum and

23 the letter of the contractor

24 on the project, indicating

a5

that thelr notice to file the
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claim for delay of the
project because the right-
of-way has obstructed, which
would -- cause liquidated
damages to be due the con-
tractor in the event that
the project does not move
forward.

MR. MILLNER: It's
further stipulated you told
us that you intended to go
through there tomorrow.
| MR. BEALE: Well,

I will stipulate that Mr.
Bateman sent a letter to
you intentionally postdating
this hearing date so you
would get a hearing before
he gave you notice of a

day that we intended for the
centractor to go through,
which -- the letter diad
indicate that the intention
was that instructed the

contractor tomorrow to

w00 v 42 By TP AN L AV
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1 ‘ proceed with the public

2 works in the area. That

3 was over Mr. Bateman's

4 - signature and in behalf

5 of the Highway Commissioner
6 and the Attorney General.

7 ' ' COURT: Are you

8 goling to have to go over

8 | ‘ the C & O property that has
10 not been.égreed upon to get
11 to Mr. Edwards? You are?
12 . MR. BEALE: No.
13 ' COURT: That's -- )
14 - you're not going to have to
15 | do that? |

16 | MR. MILLNER: You're
17 not going to have to?

18 ' MR. BEALE: That's
19 - not pertinent.
20 | COURT: I asked
21

you what you were doing.

M. BEALE: I

was talking 1in response to
24 , his -- we do have access 1 E

to Edwards' property without

B iy

L. e
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crossing any C & O property.
_ COURT: Is the

C & O property in the way

of your right-of-way?

MR, BEALE: I
don't know what C & O
property he's talking about,
but our position would be
that doesn't relate to
thls matter.

COURT: It may
not, Mr. Beale. I just
asked you the question.

MR. BEALE: I
don't know the answer.

COURT: All righet.

MR. MILLNER: If
this would help elucidate
the -- this is 24th Street
and this is 23rd. And this
is the Edwards two hundred
by two hundred. And the
are2 in red is the area of
the take.

The railroad siding

st
o

et ty § A
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1 comes here and then it

2 crosses property of Price,

3 and then at this point,

4 1s now the C & O property;

3 they acqgired fee simp;e, and

6 then leads on to the main

7 line.

8 | And the thing Coyn
9 that -- that I don't under- .

10 stand 1s -- that the C & O f

11 is not involved in any of ?
12 these condemnation proceedings. ;

13 But yet, Mr. Beale says we "2{
14 ‘don't own the track. They i?
15 do. |
16 | We say we've got ;z
17 a =-- 1in essence, a life g
18 estate for as long as the i
19 siding agreement is, to cross i
20 to get to the main line of i
21 the C & 0.

22 COURT: We'll

23 discuss all that in the

24 other case. In the con-

25

demnation case.
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MR. MILLMNER: What : i

they're propesing to do, !

though, 1s to cut, as we

o~

understand 1t, the railroad
tracks somewhere down here,
and even if they leave the
track from here to here; if
we can't connect up with the
C & 0, it doesn't do us any
good.,

COURT: I under-
stand that. That wasn't the - ..jfg
thrust of my questlon.

MR. MILLNER: That's

all our evidence.
COURT: I want to
walt to hear your argument.
MR. BEALE: I'm
sure,
(At this
time the hearing was
recessed, following
vwhich the hearing was

reconvened,)

AR. MILLNER: Are

3
&
|
13
2
7
———i
53
7
2
-
i
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1 you ready, your Honor?
2 COURT: Not
3 really, but I don't guess
4 I have much choice.
5 MR. MILLNER: Your
6 Honor, we come before the
7 Court.asking for two things.
8 Number one is that the
9 condemnation proceedings be
10 stayed until the relocation
11 ‘benefits are finally deter-
12 mined.
13 And secondly, that
14 the State Highway Department
15 be enjoined from coming on
16 our property, from interfering
17 with our rail service and
18 interfering on the property
19 untll the relocation matter
20 is resolved.
21 I think that the
22 most significant thing, just
23 to review the evidence that
4 we have presented. In 1974
25

when they were first approached,
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relocation was an 1ssue.
It continued-until 1975;
it was discussed. Culminating
in a meeting on April 14, |
1976, attended by all of the
representatives. .
When that préved
to be fruitless on May the
tenth, 1976, then Edwards,
through its Counsel, wrote
a letter to the State Highway
Department and -- I know of
no clearer way that EdwardS'
position could have been set
forth as to exactly what they
were anticipating, what they
thought tireir position was.
And they filed the
form with the State Highway
Department and, in accordance
with the statute in the regu-
lations, checked on the form
1wé wanted to bé moved by
cormercial mover, and whether

1t cost one hundred ten thousand

v e whaTe
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dollars or one hundred fifty
thousand dollars, or fifcy
thousand dollars, it's really
no concern of ours. All we
want is the thing to be moved.
We Just want to be
in the same position at the
new site as we are in at the
present site.
Now, when the State
Highway Department wrote
back and sald, "Well, we'ré
waiting, we don't know whether
it's realty oé personalty,”

then the correspondence

‘developed, a whole series.

To prevent any mis-
understanding, I wrote back
and reiterated exactly what
our position was and -- as I
interpreted the letters, they're
séying, "We got to hang up; we
don't know whether 1it's realty
or personalty."

Then to resolve the
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1 . matter, because the clock
2 ' was running on and we weren't
3 getting anywhere, by this time
1 the Edwards had acquired the N
5 v new site at Burcher Road. |
, 6 He was under contract

7 and the delay in closing was
8 at our request beca&ée we
9 simply didn't have the money
10 to pay for 1t, but in any event,
11 when nothlng was happening, we '

D 12 then go to R:Léhmond and meet
13 with the representatives and -
1 try to resolve the issue, and
15 I-think we went there énd I
16 | think the evidence shows the

issue was 1t realty or personalty.

18 ' : All right. Then
19 . about ten days to two weeks
20 later, then this amended

21 . certificate is filed in an

" effort to really, we submit,

23 to really try to cut off
B 2 | Edwards' rights under re-
23 B

locatlon.
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And then there's a
hearing before your Honor
to determine whether 1t's
realty or personalty, and
if it's personalty, whether
the State Highway Department
can take it or not.

Now, all during
this time, i know of nothing

nore that Edwards could gdo.

I think that the bind that
the State Highway Department~
finds itself in 1is in no way

the fault of James Edwards

or the fault of Dennis Edwards, -

~but I respectfully submit

it's on the part of the State
Highway Department because

they knew over one year ago

"that we had a dispute and

they have falled to move

along in any way whatsoever

-+ t0o have any administrative

hearings to resolve the issue

of location. Relocation.
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So we think the
equitlies Edwards is. sitting
there, we are mystified, we
don't really know what 1is
going to happen, but the
State Highway Department,
who has all of the legal
talents in the.Attorney'
General's office, the various
experts from the State High-
way Department are sitting
there and they have not budged
along one iota the questlion
of relocation.

&nd actually, under

the regulations, should your

- Honor read them, it provides

for the hearings of -~ where

" peally Mr. Southall is a

menber of the final committee,

S0 we think that 1lt's just

going to be a waste of time
to ultimately for the State
Highway Department to ulti-

mately come through and to say,
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you know, what they're going
to do.

COURT: Mr. Southall
1s a member of what?

MR. MILLNER: - Under
the regulations, there's a
final appeals committee in
the -- under the Relocation
Act., There's a —- a tier
of various administrative,
hearings, as we understand
it.

COURT: 1Is he
géing to sit in Judgment
on this?

MR, MILLNER: Yes -

sir, that's as we understand,

" am I incorrect?

MR. SOUTHALL: It

:'doesn't mention me by name.

'It says Assistant Attorney

General, but I can assure
you I'll not sit in any
determining.

COURT: 1Is your
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attorney golng to sit and
you're here arguing this
thing? All right, I Just
wondered.

MR. SOUTHALL: That's
whac the procedure says.

COURT: Who wrote
the regulation?

MR. SOUTHALL: The
regulations were adopted
pursuant to law by the
Highway Commission.

MR. MILLNER: This
is after three or four steps
and we finally get to the
administratiﬁe appeal, and
we appeal to the Highwéf
Cdmmissioner, and this is
on page 77 of the regulations,
"Upon receipt by the Highway
Commissioner, the appeal wiil
be referred to review board
consisting of the right-of-
wa? engineer, as chairman,"

and we assume that someone

T
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1 directly over Mr. Fowler,

2 probably the man right .
3 above Mr. Chapman, "and ;
4 Assistant Attorney General §
5 and a district engineer. g
6 "The district é
7 engineer serving on this %
8 board will be the one :
9 functioning in the area where

10 the relocatee resides.” ,
11 So what -- one o
12 member of the board will be gt
13 Mr. Chapman's immediate ﬁf;
14 superior and this -- Mpr, .
15 Culbertson, I think, actually

16 the man I think who 1t 1s

17 has been bringing to us letters

13 as to what would be going

19 -on So we see ahead of us,

20 Judge. ii
21 COURT: They're the ’_'
22 people who are going to decide _EE
23 this case? '5vf
24 MR. MILLNER: Yes ’

23

sir, they would make the
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1 final administrative decision
2 as to what relocation benefits
3 : : we get. .?
4 | And upon conclusion g
5 of chaf hearing, the review
6 board will furnish the
7 Commissioner with a written
8 ' reportAof their findings. -
9 The Commissioner will review
10 = the report, render its decislon,
11 which shali be final, and advise
12 ' the relocatee in writing. )
13 The State Highway ) R
14 Commissioner, who 1is the '.j
15 condemnor in this proceeding, i:
16 1s the one that ultimately makes r
17 the decision as to what Edwards ,Zi
18 is entitled to or not entitled %é
19 to. All of this is within P
20 thelir province.
21 And the thing that
22 has happened here is that
23 nothing has happened. And

? 24 since May the tenth, 1976, when

25 we filed the form on the State
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-

nothing has happened so far

3 as to get the matter of re-
location resolved.
2 Now, we think that

6 'without the ald of this Court

that a year from now, or two

o

years from now, we'll still

o -

be walting and Edwards will
10 still be 1in a quandry as to
what's going to happen, and
that's the reason we come in
-asklng the Court, in the exercise.
‘of equity jurisdiction, to

enjoin the State from coming

onto the property, and we'll

" bet that if your Honor --

COURT: Let's use

..,
©
.

another term. Let's use

2 "“t‘l’a‘(}}{;‘.n LW

26
: another term, other than,

"We'll bet."

MR. MILLNER: We ‘ g
feel that upon that happening, fu
that these various administrative

hearings will very gquickly be
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resolved one way or another,
and hopefully we'll go in and
be able to resolve it with
then, probably unlikely in
view of the sort of stated
positions of everyone, but
if ﬁot, then we can get on
to Court, but we don't have
arny standing to go to Court.
We're walting for
this myriad of administrative

detalls to be accomplished,

. the various hearings to be

accomplished and there's

) néthing Edwards can do. We

.don't have any standing at

all to go to Court. ~We're
sitting there waiting, and

50 that's the predicament the
Highway Department finds it-
self in 1is not created by
Edwards and created by the
State Highway Department.

COURT: What happens

after this man mekes his
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final decision?

.MR. MILLNER: We
woﬁld hope, your Honor, that
the -- you mean if the --
if the Highway -~

COURT: If the
Highway Commissioner, when
he makes his final decision,
what happens then?

MR. MILLNER: We

really asked the Highway

folks, you know, for some
Aprecedence as to whae hapbened.
We gathered --

COURT: I mean
do you have a right of appeal
to some Court?

MR. MILLNER: There's
nothing provided in the
regulations for any right
of appeal. Ve assume we've
got a rignt of appeal. Mr.
Beale's statement to the
effect that, 1t was a subtle

statement, but to the effect
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. ! that -- that can be decided

o

in Richmond.

;j 3 So what we think
% 4 is that now the burden will
) be put on us in a project
8 funded by the City of Newport‘

' : News, really for the City of

8 | Newport News, and since the
9 State Highway Department is
10| - S ?1the, quote, Condemnor, that
1 - a we understand that they take
12 ' . ) '.-tﬁe position that if we want
13 _. ' . ‘_ to appeal, that since venue
14 o against the State Highway -
15 Department 1s in the Circuilt
15 Court of the City of Richmond,

3 then Mr, James Edwards and Mr.

S A S 5 Mblaiiat 3 £ Aol SRchatil S SRR A It L L e s Al UL (o M b S A T

13 Dennils Edwards are going to

19 . - have to be trotting up in

20 Richmond to fight zbout a case
-1 located half a block from this
22 Courthouse.

23 COURT: Do you

contend that's why they are

the Condemnor because you have

g_.
.
4
r
3
-
.
3
X
»
£
1"
3
'.
-
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to bring the action against
them in Richmond? |
MR. MILLNER: No

sir, we think that -- we've
suggésted that we agree 1if

Wwe can't resolve the relocation,
we do it in the Eignta Circuit
Court of the City of Newport
News.

CCURT: Why is

not tne city the Condemnor?

. MR. MILLNER: We
‘don't understand that, your
Honor. We really didn't
realize until I think Just a
matter of a few days ago that
the entire funding ecame from
the City of llewport News.

I don't believe I knew that
before. I don't believe that
the State Highway folks realized
the situation, and my good

friend Mr. Roylance had never

or my friend ir. Thomas, who

was here a mlnute ago, never
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had taken any interest in

these proceedings until about

' five or ten days ago when

it developed that the City of
Newport News was the party

in interest. But we didn't
know that before.

But we think that
the equities are on our slde.
We think you come down to what
is the purpose of the Re-~
location Act, and the purpose
of the Relocation Act is to
help a landowner be moved from
one slte to another site.

And that, obviously,
the intent and purpose of
relocation is to get that
done befores the condemnation
takes place.

Now, as we read the
regulations, they're supposed

to go through all of these

booklets and all that information,

but it's designed to make
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certain that -- they know

what's going to happen and

to help the -- relocatee
be moved. -
And we submit that

none of that has really

. ‘happened and we are the ones

'=$ort of left holding the
‘bag. They have asked us to
;'go snipe hunting and we're

’ but there holding the bag,

but we don’'t know, you know,
when the snipe 1s going to
come along.

COURT: Let me
ask you a questiqn. Who
1s going to decide, they say,
whether the items we have
ruled are personalty, are in
fact, personalty? Whov is
golng to decide that. 1Is |
that the Attorney General's
office and the Highway.
Commlssioner? |

MR, MILLNER: Apparently,
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your Honor, that -- they

now -- they take the position
that they're not bound by

your Honor's ruling and they're
going to make thelr own de-
cision as to what they want

to do, and ‘we think it's
grossly unfair, inequitable

to the Edwards Company.

It defeats the whole
purpose of the Rélocation
Act. 1In fact, if their
position 1s correct, then
the only thing that they want
to glve by way of damages 1is
really what's under the Con-
demnation. Act. They really
haven't changed anything from
the initial offer in connection
with the Condemnation Act.

So the question
presents itselfl, what's the
purpose of Relocation Act if
they can just simply file an

amended certificate and say

AR T T e—
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1 it doesn't make any

2 difference 1if 1t's realty

3 or personalty, we'll just

4 take 1it. And that's really

3 what's happened.

6 We fussed for

7 several months as to whether

8 it was realty or personalty.

9 We showed them cases where

10 rallroad tracks were per-

il sonalty, where conveyors were

12 personalty, and they say,

13 "Aha, we'll amend the certificate
14 and that will end that." But -
15 that completely defeats and

16

frustrates any rights we would
have under relocation.

So we come back
to the cardinal point, thaﬁ
the fault has been with the
State Highway Department.
What excuse can they have for
not moving along, going throﬁgh
thelr various stages of hearings

and then tell us either we're
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entitled to something or
we're not entltled to some-
thing. Then get on with
that adjudication.

| They have known
this highway was going to be

':a'problem. They've known

-~

" for months they wanted to

come through there. And,
your Honor, I don't know
what‘more we could have
done than just simply have
told them not only verbally,
but in writing, exaccly‘what
our position was.

We're not coming

" in here at the last minute

and say;ng, you know, we're
pulling something out of the

hat as a new position. This

'is something we have been

malintalning for over one year
in written form, and the letter
to that detall just merely

reflected another six months
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of discussion with thenm

prior to that time. So
there's nothing new. We're
stilll quarreling about the
same thing that we were a
~ year ago. We're quarreling
" about the same things we were
two years ago./‘And Mr.
Fowler, I said, "Have we
moved anywhere from the last --
in the last two years?" and
he said, "No. We haven't made
any progress at all." 3

And Edwards, they

have been damaged. They're
paying interest on the new
site. They have had the
adverse’publicity in the news-
paper about the hearing and
people think they're holding
up something. They haven't
done a thing. They jJust sat
and tried to get their just
entitlement as provided by

law,
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Now as to the
condemnation case being
stayed, 1t just seems thatl -—-—
we're in a dilemma. If we

try to go into that, you

_ know, in the next month or

so, well, we say that, you
know, the railroad track and
the conveyor are personalty,
We're not entitled
to recovery in the condemnation
case, but suppose we go and
try the condemnation case and
then we're ultimately proved
to be wrong on the reloca;ion
aspect. Then we wouldn't get
entitlement in condemnation,
we wouldn't get any 1in the re-
location. We wouldn't get 1t
in any event. It's a mlxed bag
of worms. Some things there's
no dispute about.
COURT: Suppose we
try the condemnation sult?

This 1s the question I wanted

;
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to ask, and I'm not gquite
sure you answered it.
Suppose we tried the con-
4demnation suit. We left out
'~che trestle and all those
things we ruled were personalty.
And they dealt only with the
land and the other improvements,
the building and so forth, and
then the Hlghway Commissioner
overrules me, accompanlied by
.tne Attorney General, or some-
one in his office. Then
what happens to your rights
and your personalty?
i MR. MILLNER: We
think we've lost them. There's
some things without question
we're entitled to both qf

them, The inventory of coal

and wood that's an element of
damages in the condemnation case, . F
but it's also something that
apparently, without question,

we get.
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COURT: I'm not
worried about the coal and

wbod; I think we can resolve

- that tomorrow with some dump

trucks; I'm'worried‘about
other things.

MR. MILLNER: That's
a thirty or forty thousand
dollar item.

COURT: I understand

that. I know it's not peanuts.
No disrespect toward Washington,

but by the same token, we can -

solve that.

MR. MILLNER: All
right, sir, but it just seems
that -~ you know, we really‘
wouldn't know where we stand.
That 1t sort of puts the carg
before the hofse to try con-
demnation before relocaﬁion is
deternined.

Because we wouldn't
know really the full amount of

our damages untlil we know
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where -- how we stand on
relocation.
We want to make 1t

clear to the Court we're

‘not,trying to get any double

recovery. No’suggestion of
that. All we want 1s one
case or the other case.
Which your Honor
has been very patient all day
and we would like to reserve
a few minutes to rebut Mr.
Beale or iMr. Southall as soon

as they conclude, and ir.

Garner will handle that.

MR. BEALE: HMay it
please your Hénor, as we said
to you at the outset of this
hearing this morning, it's the
position of the Highway
Commissioner as the -- Petitioner
in thls case, that the Relocation
Act which has nothing to do with
Just compensation, but is a

policy act rather than justg

-
i
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compensation as 1s the issue
in a condemnation proceeding,
1s a separate and distinct
proceeding over which this
Court nas no jurisdietion.

That's our positlion now and

I think the rules and regulations

show you that that's true.

Now, we would say

to you that -- under that_

Relocation Act, which requires
the exhaustion of the land-
owner's administrative remedies
to have a determination made as
to whether or not he 1s entitled
to reimbursement for specific
items of relocation.

That 1f the Courﬁ
were to construe the evidence
as indicating that the landowner
didn't know he's belng denied
the relocation benefits at this
stage, that 1f that notice were
glven to him today, then his

remadies are the same. He still
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has to exhaust his administrative
renedy, which he has not done,
before he can resort to the
Courts.

Now, that brings me
to a questlion that you asked,
I don't think was answered.
That 1s why wasn't —-

COURT: Let me
ask you tals question before
you get to that. What ad-
ministrative remedies does
he have right now? VWhat is -
it he haén't done?

MR. BEALE: As I
sald to you earlier, he has
ﬁot requested a hearing, which-
i1s required after the denial of
hls relocation benefits. Then
the hearing 1s conducted. Then
there's an appeal process after
that hearing that you were
referring to that the Aﬁtorney
General is on one of the

conmittees.
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And thereafter, the
general administrative remedies,
Law Act on Appeals would throw
him intoc the Circuit Court, and
our position 1s that the state
comptroller would be a necessary
party, and, therefore, the pro-
per venue would be in the Cir-
cult Courﬁ for the City of
Richmond.

But I don't think
that's a big thing and I don't
even know that we care which
Court, whether 1n fact we
might even'prefer that it be
heard down here in Newport
News for‘the-convenience of
all parties, including Counsel
for the Highway Department..

But the point is that
he has not exhausted his
administrative remedies; it's

elementary law that he's

required to do so before any

Court can rule on that guastion.
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So wé have, I
think, one side 1ssue on
relocation, which almost
all of this evidence pre-
sented to you dealt with
today, which. we submit to

you 1s not really pertinent

| to the question of injunctive

rellef.
Now, the next thing,

our position would be that

as we understand the law, and

we submit we understaﬁd ic -
correctly, that in order to

be entitled to any xind of
1nJunct1ve.relief, the burdén
1s on the moving party to shew
that he will be irreparably
narmed and that he has no
adequate remedy at law.

We suggest that there
nasn't been one lota of evidence
presented to you today to show
that. Now, there may be some

things that show to you ultimately
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he might, under the Relogacion
Act, be entitled to sone
damages, but he's simply has
not shown to you that irreparable
harm will result.

Now, 1f we can
move away from the -- from the
Relocation Act, which is nét
where I think we are in this
proceeding today, anyway, and
move to the condemnation pro-
ceeding and the question of
ﬁhe rights of the State High- -
way Commissioher when he.
petitioas in behalf of all
of the peopie in thls Common-
wealth for a public project.

We have 1in evidence,
shown to the Court, that there
nas been filed a certificate
pursuant to law. We would
submit that -- it Just isn't
any question that the law 1s
that when the filing of that

certificate takes place in tine
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clerk's office, that the
titlie to the propegty trans-
fers to the Commonwealth.
And that the pro-
perty on which these items

are located is the real

property, as we stand here

today, of the Commonwealth
of Virginia.
And what we are

saying to the Court is that

under 33.1-119, which is the

act that your Honor is familiar
with, 1t's been enzcted for
years, is the authority to
take possession and title to
the property before or during
condemnation and the purpose
and intent of thne provisions.
And also Section
33.1-122 of the Ccde, which
states that the filing of the
certificate transfers the title
and interest of tae landowner

to the Commonwealtn and transfers
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the interest of the land-

1~

owner to the fund on deposit

3 for the landowner.

de

So we're saying to

5 the Court that as we see this

O,

case, these ltems are on pro-

perty that the Highway Commis-

[} 4]

8ioner has the title to.

"9 And 2s indicated by
5] ' the evidence, by way of attempts
i - at compromise with the landowner,
we- -have suggested that the

E items within the right-of-way,
that 1s the fifty foot by two
hundred foot area, that is in
the way of the project, that
those items would be moved by
the Commonwealth to a safe
location until they exhaust
thelr administrative remedies
and have those questions deter-
mined with reference to entitle-
ment as to reasonable moving
expenses.

COURT: What property
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1 is that?
2 MR. BEALE: What
3 property -- 1t's the rear
El : A fifty by two hundred feet.
5 : COURT: I under-
) 6 stand, but I mean -- what
7 personal property, the
8 . Attorney General notwith-
9 standing on, on that fifty
10 feet that you're télking about
: 11 moving.
9 12 i MR. BEALE: Yes,
13 in other words, we had pro- -
14 | posed to them and suggested
15 to them that pursuant to the
? 16 ruling of this Court, all of
; v the items that this Court |
18 . had held were personalty, we
E 19 ; would remove from the free-
20

hold to a place of safe-keeping
Z : so that the highway project,

one of the maln things righs

now is that the storm sewer

T A LT

system needs to go beneath

where the railroad track is.

ey

5
3
%
i
2
<
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And the contractor

has shown, is out there and

3 cannot proceed with his work

4 and 1s making a ¢laim for

3 liquidated damages for holding
6 him up every day that it's

7 being held up,‘because he

8 can't’proceed with his work.

9 SO0, we had suggested
10 to them that each of those

11 items that you previously held
12 were personalty, we would nove
13 off of the right-of-way so

14 that the project could move )
15 forward. They could move

16 forward with their administrative
7 remedies and have the question
18 decided as to what reasonable
19 costs were.

20 One of tne prime

21 problems being that cost i1tem
22 of forty-six -- fifty-six

23 thousand dollars on the tanks
24 as compared to the cost of new
5 tanks. Those items need to be

5ot o
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10
11
12

13

W
k-

19
(1]

determlined 1in the adminis-
trative process as to
whether or not they are
reasonable moving costs
under the Relocation Acst.

- We, of course; in
that proceeding say that
they are not and they say
they are, and we have shown
to you tﬁey continue to take
the position until today,
that they were entitled to
the amount of that estimate.

But I think we have

 a tendency and have had a

tendency today to get bogged
down in the question of whét
his entitlement under the Re-
locatlon Act 1s, and I submit
that has notning to do with
this proceeding, whatever.
Now, he attempted to
show that the Highway Commis-
sioner had not complied with

the rules and regulations.

s Anan
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We don't -- regulations.

We don't think he's shown
that. We would suggest to
you that 1f there's one thing
that 1s abundently clear to
Counsel for the landowner

and the landowner, 1it's

that we are in disagreement
as to what his entitlement

is under the Relocatlon Act
and that he ought to now de-
mand a hearing and go forward
with evidence of what his
reasonable moving expenses
for the items that he desires
to be ﬁoved.

But that's outside
the condemnation case. OQut-
side the right of the Highway
Commissioner to proceed with
his public works;

‘ We suggest that he
has shown to you no irreparable
harm whatever, and that we

"are entitled to go upon and
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1 to proceed with this high-~

2 way project for the public.

3 | Now, we have worked

i with Mr. Millner; as you are

3 aware he's continued, this

6 says several times, because

7 I think of his position that

3 he wanted ~-- the relocation

9 question decided before the

10 trial.

11 .Now he's asked you

12 to stay that proceeding;

13 proceeding is not set for .
14 trial; we have no trial date,

15 as I understand it, here today;
16 I don't know that we are

17 adamant on a -- trying to try

18 the case prior to the relocation.
19

o o o
fe fct [

]
o

We would suggest he

proceed with his administrative

remedies, have the relocation

question decided, and I think

we can work together on when

the highway condemnation case,

itself, 1is tried. . That's not
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10
11
12
13

14

16
17

18

any real problem, I don't
think, from the Highway
Commissioner’'s standpoint.

The problem that we
see 1s the imminent problem
ofAthe project being stalled
when we submit he has no right
to stall the project.

We ovn the property,
we have the right to cross =--
onto the property. There was
thought given to the fact that
since we had that power and
didn't believe it was any
questlion about 1t, to go ahead
and do it. That was -- without
regard to a nearing before the
Court, and that was -- it was
concluded that what we ougﬁt to
do 1s to place the date that we
intended to go upon the pro-

perty at 2 time after the

hearing before tnis Court on the

injunctive relief in order to

attempt to be fair to the land-
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T

owner.

So that I think
“that the attempt throughout
the evidence to indicate that
the landowner is downtrodden q;f‘
because the State Highway N
Commissioner has treated him
so badly over the years 1s
simply not a fact.

The fact 1s that as

we proceeded along with these - ‘ .-.ff
items and as Mr. Millner and |
I have argued back and forth -
as to what the entitlement is
under the Relocation Act and
continued to be at loggerheads,
that the area of compromise
between the parties has, I think,

been good.

I had talked to Mr.
"Miilner, I'm sure he won't
dispute this, and said since
the project was being funded
as 1t dealt with the take and

right-of-way area, that we wanted
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to have the question discussed

(V]

with the City Council.
3 And he conceded that
was a good 1dea and that he

would like vo have their re-

6 action and, of course, we were
i attempting at that time to
8 attempt to put together some
9 type of agfeement as to the
10 whole thing, the relocation

ﬁb 11 and the take and the damage to

” 12 the residual as to a figure. -

13 That fell through,
14 but he had full knowledge of
15 whét we were doing as to re-
16 location at that stage, and I
1 would submit that's really the
18 ' reason why he hasn't pursued
19 | his administrative remedles,
2 rather than tﬁe fact that the R
21 Highway Déparcment has done
22

nothing.

1~
<

We have attempted to

»

work witn the landowner, but I

1o
ot
-

think this comes down to this
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questlion. And that is under
the law of thils Commonwealth,
when there's a project for

the good of the public, and
the purpose, and thnere isn't
any question that the purpose
has been declared as a public
purpose and the ~-~ Leglslature
of this Commonwealth declares
that the title to the property
shall transfer to the Common-
wealth, then if it's our property,
we've éot the right to go upon
it and proceed with our work,
especlally when it's so clear
s in this case that it's to
the detriment of the public of

the City of Newport News not

‘to allow it to be done.

So Wwe suggest to you
there is no authority in this
Court to enjoin the State High-~
way Commissionef from going
upon the property to which it

has title pursuant to this
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11
12
13

14

16
17

18

certificate filed in this
case,

Now, I think that --
an aslde is that the Hignway
Commissioner has indicated
that 1t willl preserve the 1ltems
while these parties have theilir
relocation question determined
in accordance with law. We
told them all along. We even,
as the evidence shows, iir.
Millner penned the letter him-
self, and submitted it to his
client, that saved the rights

of all the parties, and his

' client refused to sign it.

Now, I don't -= I

don't like to do this, but I

guess we'll have to get in to

some degree because there has
been so much evlidence on it,
into Rslocation Act, and I'm
golng to step aslde shortly and
allow Mr. Southall to talk to

you more about the Relocation
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1 7 Act, but -- as I understand

(]

the Act, the entitlement,

3 the entitlement i1s reimburse-

e

ment to the landowner for

5 reasonable and necessary moving

6 © expenses.

7 Now, what reasonable =
3 and necessary moving expenses iﬁ
9 are in tals case, of course, - B
10 . you can see 1s in dispute.

11 There's no question about that.

12 We suggest must of

13 A necesslity under this policy

4 program, not .a Just conmpensation :
15 S " progranm, but more of a volﬁntary

16

progfam undertaken by the Legls-~

lature of Virginia would not

13 befrequired, but for this voluntar&

19 ﬁrogram has nothing to do with

20 just compensation under eminent | '.-5,??’ﬁ
2t domain.

z That =-- but for that

23 problem being resolved at the - ;

2 "

administrative level, and then S B

in a Circuit Court in the event . 5;'f?7 

Py
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1 that it's not resolved amica-

2 bly or to the satisfaction of

3 the landowner, that it is based

4 upon that question. Whether

5 or not it's reasonable moving

6 expenses. .
7 We disagree you don't

8 have any evidence here today

9 to make that decision. We say ;
10 that it's an -- an administrative

11 decision at any rate. But you

12 don't have any evidence here

13 today to determine whether or

i4 ﬁot they are reasonable moving g
15 expenses that Mr. Edwards is :
16 ¢emanding be pald. There simply

" isn’t any evidence here to tell-

13 you that.

19

A&s a matter of fact,
the only evidence that I'm aware
of that's here as to that question
shows to you that what he's de-
manding be palid are unreascnable
roving expenses.

So, insofar as these

Lo ity . .
A % b s o o b b v £ o ke s o

243
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equate remedy at law? And the
question is, does the Hignway
Commissloner have the right,
when 1t has the title to the
property, to go on it and con-

struct its works?

31 244
1 things are concerned, we
2 would suggest to you, that
5 3 of necesslity, they have got
f 1 to be separated out, and R
; 5 that he simply has failed ‘1
Zf , 6 to -- to exhaust his adminis- ;3
; 2 ] trative remedles. :j%
i g i : And that until he éaf
9 does so, then he has no rights &
10 under the Relocation Act and
' 11 that that question 15 to be
QD , 12 decided in administrative pro-
13 : ceedings.
14 - But insofar as this
15 "'proéeeding 1s concerned, the
16 ) éuéstion is, as I see it,and
17 we submit this is accurate,
13 ﬁhere is the irreparable harm?
19 Where 1is tne lack of thne ad-
20 '
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And we suggest to . 1 fg
you and assert to you that 1 .
these code sectlons so authorize s
the Comnmonwealth and indicate
to the Court that no injunction
1s warranted in this case;
there being a failure on the
part of the moving party to
show any irreparable harm and

the lack of adequate remedy at

law. That's what we ask you to
;ule.
I'd like to at this -
- ‘time, if the Court please,
" - 'defer to Mr. Southall.
MR. SOUTHALL: Your
Honor, 1if the Court please,
I have not much more to add,
except to reiterate I think
the law is clear and I submit
to you the law 1s clear that --
the determination entitlements
under the Relocatlon Assistance
Act are separate and distinct

from the determination of rights
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10
11
12
13

14

16
17
18
19
20
21
22

23

[\
(3]

and just compensation, whicn

rights are guaranteed by the

" Constitution, as opposed to

the statutory, merely statutory
guarantee of the Relocation
Lssistance Rights.

Now, I know that. it's

~not in this jurisdiction,

but I happened to run across
a California case that I think
supports that proposition, 1f
the Court might wish to -- to
take a look at it.

COURT: I don't
think mucn of California.

.. MR, SOUTHALL: I

“don't elther; so that's the

reason I don't put too much

welght on it, but I think it

merely supporss.

COURT: You got

any Virginia law?

MR. SOUTEALL: No
sir; there has not been a

reported case.
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9
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COURT: That's
what I'm iooking for.
MR. SOUTHALL: There's
not been a reported case from
the Supreme Court on this mattef,
butg -—~I would Just relterate
what I said earlier, that -~ we
don't feel that the Highway
Commissioner's position has changed
from the'outset, and we feel ﬁhat
the testimony today, the land-
owner's own testimony supports
the fact that he has been aware of
the Highway Commissioner's position.
We respectfully submit
that this Court's determination
in the condemnation matter, while
binding, with the exception, of
course, that the Commissioner
has vaken possible right of
appeal, while binding in the
condermnation action, is not
binding in the relocation matter.
COURT: Why do you

say that? It's the same
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parties. Even if it's not
res judicata, it's estoppel by
Judgment.
MR, SOUTHALL: It's
the same party, but tyo entirely
different remedles.
| COURT: The issue

is the same. Whether or not

'it 1s personalty has already

been declded and I don't

belleve that administrative

‘board has a right to disregard

that unless and until the
Supreme_Court says 1'm wrong.
MR. SOUTHALL: Your
Honor, the administrative board
is not the ultimate, it is
merely the decision making
process of the Highnway Commis-
sioner,
COURT: You see,
they have already got two ringers
on that board; they got some-
body from your office and the

ighway Commissioner.
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10

11

e
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MR. SOUTHALL: I
‘try, if I ever sat on one,

I would try to be as fair
as anyone else,

COURT: How could
you s8it up there and make
a judgment after argulng the
case? I don't understand
that. |

MR. SOUTHALL: I
‘don't think I would sit on
some board. )

'COURT: It doesn't
make any difference. Someone
from ybur office would sit.

MR. SOUTHALL: As
Mr. Beale has indicated, there
i1s a right of appeal from that
determination.

COURT: That's about
as flimsy excusé as I ever
heard. Go ahead.

MR, SOUTHALL: Never-
the less, we f=2el that that

1s a separate proceeding.
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and I found out the very same
thing had been decided in
Norfolk. Tne Supreme Court
sald you can't be advocate,
Jury, and Judge all at the same

time. You can't do that.

_ 57 250
1 COURT: I'll tell
2 you what the Supreme Court
3 has already decided. I
3 ran across this many years
5 ago when I first came down ff
’ 6 here to examine title. ?
7 The City of Newport
8 Néws has a c¢ity attorney.
9 - And when you get behind in
10 .yoﬁr taxes, he institutes
' 11 the sult and then he would
gb 12 be the Commissioner in Chancery.
13 And then he would the Special
14 Commissioner and he'd sell
13 the property. And he did
16 that for years and years;
17 I ran across that
18 and I felt that .wasn't right.
13 Well, I did a little research
20
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Has this system
been tested?

MR. SOUTHALL: Not
with fegard to the Relocation
Asslstance Act.

COURT: I mean

the parties sitting on the

appeal board, has'that been
contested?

MR. SOUTHALL: I
think, with respect to other
appeal procedures, with re-
gard to other administrative
remedies, it's a common pro-
cedure.

COURT: Has it been
approved by the Suﬁreme Court?

MR. SOUTHALL: I
don't know; I cannot cite
you a case.

COURT: It doesn't
sound right to me.

MR, SOUTHALL: I
think it has., I think it's

perfectly in accord with the
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statute.
COURT: Now, how
in the world are these people

goihg to get any administra-

"tive hearing when they're going

to g0 up on administrative

hééring before & becard composed

:‘of.the Highway Department lawyer

.énd one of the Highway Department»

Commissioners? What kind of

hearing are they going to get?

MR. SOUTHALL: I

assume it's a fair hearing.

‘ COURT: It might
be, and I'm not indicating it's
probably not, but -- they're ‘
golng to appeal to the parties
involved. I don't understand
any such procedure as that.

MR. SOUTHALL: VWell,
nevertheless, we submit that
there are two separate pro-
ceedings.

COURT: I under-

stand that.
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MR. SOUTHALL: And

I think -- our position is

_that -- that the landowner,

" even if he had not received

the denial that we say that
‘hg has receiveqd, couid today
begin his adminiscrative remedy
under the law, if he has not
been notified.

If he were notified
today, he could begin and he
could go through it, and

whether or not it's fair or

not, it's the law, and he would

at that point have an appeal
to the Circult Court of the
City of Richmond.

For those reasons,

I reiterate what Mr. Beale

said and request that the

motion for injunction be denied.
MR. GARNER: If

your Honor please, one main

thing is that both Mr. Beale

and Mr. Southall say we have
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1 failed to exhaust the adminis-

2 - trative remedles. As the

3 . Court has pointed out, it

1 ~ - does not appear that they

5 ! .are such administrative |

6 rémedies that would stand up
T _ to attack.

8 Nevertheless, the

9 point is that we have not had

10 an opportunity to exercise

11 these administrative remedies

12 through the fault of the

13 opposing party, because under

4 the regulations, as the Court )

15 has before 1t, it provides

16 on commercial moves, if the

17 owner of the ﬁusiness indicates

18 a desire to have his move

19 accomplished by a commercial

20 mover, which Edwards Company

21 did, 1t will be the responsibility

22 of the district to contact two

23 or more reputable moving com-

24 panles and request them to sub-

25

mlt sealed bids for the move.
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1 They have not done
2 ‘this. They got one bid,
3 - but it was -- I don't know
i if 1t is sealed or not. G
9 They didn't get two bids and ”%‘
6 they just have not done what
' 7 the act requires them to do.
8 | N So until such time
9 as that i1s done, and until
10 such time as there 1s an
1 official determination, which
12 there has not been, thefe's
13 nothing that we can do to
H put our adminlistrative remedies
15 | into motion.
18 And the fault because
7 of this is the fact that
8 the State Highway Commiésioﬁer
® has not goné out and gotten
2 these blds and has not made
. any offlcial determination
= so that Edwards Company would
23

then have to pursue its adminis-
trative remedies. Now, that's

number one.




(i)

O
w

v

SCHNEIDER REPORTING CO.

STENOTYPE REPORTING
NZWPORT NeEws, Va,

- Sof -

25¢

"~

Tné second thing
is that under the law, it
would appear to us, thnat
only in equlty can we be
protected in a situation
such as this.

It's a case where
Edwards Company 1s rezlly in
an impossible position by~
virtue of the multiple actions
that have been taken by the
State Highway Department which
are lilnconsistent, and the
code says that an agency that
acquires property should not
do things to put somebody 1in
that position.

| And I don't say that

it's been intentional. I do
not mean to say that. I think
Mr. Beale has handled the
condemnation end to the best
of his conscilentious judgment,
et cetera.

I think that Mr.
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. Fowler, from the standpoint
of relocation, has done the
same thing, and I think that
Mr. Fowler was very candid
with the Court,‘and the only
thing I think that we can
conclude from his testimony
is the facé that -- he had told
the Edwafds Company that if
this property was personalty,
it was going to be moved.

And he said on one

V occaslion, his first testimony

was.that was hils understanding

thét’s the way it would be

handled, and then he said he
couldn't say for certain whether'
he had or had not, but Mr.
Edwards sald that he did, in
fact, tell him that.

And that was the
whole purpose of the hearing
before jour Honor back in
October, to find out whether

it was realty or personalty, i RS
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1 tecause if it was personalty,

2 we thought 1t was going to

3 be moved. By virtue of what

4 the -- relocation authorities E
5 and the $ta;e Highway Commis- j
6 sioner under that act or under é?
7 that -- portion of this case, %
8 nad indicated. ‘
9 But in Court it was -?
10 | indicated by the Plaintiff, %g
11 State Highway Commissioner, by 7;
12 his attorneys, that they didn't ’
13 care if it was personalty or

14 realty, they were going to try

13 to take it.

16 And that's the position

17 that has been maintained through-

18 out,. That -~ even though the

19 Court has decided this, they're

20

golng to appeal it, and tiaeir
position is going to be even if

it's personalty, they have got

a rignt to take it.

And this 1is in spite

of the fact that the relocation
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1 authorities had indicated
2 to the Edwards Cdmpany it
3 was personalty, it was‘going
4 to be moved.
5 And, of course, 1if
8 it's taken, it caﬁ't be moved -
’ 7 and vice versa, and caught -%
8 right between a rock and a b
9 hard place. |
10 If the condemnation .
11 case 1s tried, it might be two | -
E’ 12 years before 1t goes up on j
13 appeal. If they sit back and . ,;;g
14 not try the relocation case B
15 untlil then, well, then they're
16 in a fix.
17 If they make a decision,
18 we could go forward with the
19 relocation and bring a suit =
20 nere in Newport News. He's in- :
21 dicated that he would possibly
22 agree to that, and even if he .
| 23 didn't, but 1t would appear if - ;
@D 24 the city is the main party in v
25 interest, we could do that; this g
—_ :




-Si2

SCHNRICER REPORTING CO.

, Nweon: News, va.

N 260
1 could be done in a reasonably
2 short time if the State High-
3 way Department would act. g
4 | It is not the Edwards
3 | Company fault, I submit, your ;x
6 Honor, because tney have not -

gotten two sealed bids and --

8 these two mutually exclusive

9 . alternativés have been pointed
v10 out, and if you take one, then

11 ' you're going to lose the other.}

g’ 12 The irreparable damage

13 _ ris, I think, as Hr. Jimmy Edwards
14 said, i1f this happened and they )
15  come in there, then hé is likely
18

and probably will and he feels
wlll lose his coal business.>

And if that 1isn't irreparable

(A SRRV

damage, I don't know what it is,
and we have no adequate remedy
at law.

| So I would submit
to your Honor that it 1s up
ab 2 _ to the State Highway Department

to take the actlon which are ,;f'
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required of it under the
Relocation Act and the =--
it's getting late, I'm not
going to cite the statutes
and whatnot, but the clear
intent of the Relocation Act
and the clear spirit of the
law 1s to keep people from
having to be in the position
that they nave put iMr. Edwards
in.

Agalin, not intentionally,
because Mr. Beale is acting for
the State Eighway Commissioner
in one case and Mr. Fowler, and
thelr representatives are acting
in another case, and they have
taken mutually inconsistent
posltions, and it's not his
fault he's in the position, and
we have no remedy except through
a Court of equity.

MR. BEALE: Your honor,
I know I'm not entitled to

talk again.
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COURT: Be nmy

MR. BEALE: Thank
¥you so nuch.

I wanted to be sure
to cite this to you and I
failed to do it because I
thlnk it's an indication of
vhat the law 1s on this very
issue as to whether or not
he'sArequired to mcve off the
property.

In Section 25-248 D;
it provides: "No owner shall
te required to surrender possession
of real property before the
agency concerned pays the agreed
purchase price or deposits with
the State Court in accordance
with the applicable law for ¢the
benefit of the owner an amount
r.ot less than the agency's approved
appraisal of the fair market

value of sucn property. Or the

P

ount of the award of compensation

m————— s e emmtmigm, e o ee ems e
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in the condemnation pro-
ceedlng.

"The construction
or development of a public

improvement shall be so .

scheduled that to the greatest -

extent practicable, no person
lawfully occupying real pro-
perty shall be required to
move from a dwelling or to
move his business or farm
operation without at least
ninety days written notice from
tﬁe agency concerned of the |
date by which such move 1s
required.”

So I would just say
to you, the Legislature.has
told you that in the event that
the ninety-daynotice is given,
that he's required to remove
himselfl from the right-of-way
and then the question i1s in the

administrative area, what he's

entitled to by virtue of re-

i
{
t
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1 imbursement for that move.

2 vIR. GARNER: If

3 your Honor please, I would

4

10
11
12
13

14

16
17
18
19
20
21
22

23

N
[JT]

like to just move down to

Section G of the same statute

and again I'm not impu;ing

any bad intentlons, but Jjust

pointing out the -- the ir-

reconcllable and difficult

position the Edwards Company 1s in.
It says: "In no

event shall the agency either

advance the time of condemnatiog

or defer negotiations or con-

" demnatilon and deposit the funds

2 1n Court for the use of the

owner.

"Or take any other
actlon coercive in nature in
order to compel an agreenent
on the price to be paid for
the property."

I say there's nothing
intentlonally tney have done,

but this has been the ultimate
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effect with one side saying

one thing and one tae other;

" they Just'put a sgueeze on

the owner and that's why we're
in the Court of equity today
because we're remediless except
before a Court of equity.

MR. BEALE: Of
course, we have dbne none of
that in that section, and also
it deals with fhe question of
price to be paid in the con-
demnation pfoceeding as just
compensation for the property.

COURT: Are you

-all done, gentlemen?

MR. BEALE: Yes sir.
COURT: All right.

Now, I've sat here pretty near

all day listening to this and ~-

listening to the witness testify
and listening to Counsel present
thelr prospective positions,
both factually and legally.

It's frightening to

265
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me, really, that -~ it's
always been, I thougnt, thaﬁ
the Commonwealth of Virginia
was -~ in the forefront when
it came to the -- to the pro-
tectlon of its citizens and
that 1t wanted to make sure
that the Commonwealth did
not trod upon tha toes of any
of 1ts citizens

And I feaf that the
philosophy has gotten turned
around where it 1s spread down

from across the Potomac like

~ some big plague, infiltrated

the Commonwealth and its govern-
ment to a great extent that
the -- that the government or
the state 1s greater than its
people.

We're not concerned
with protecting government,
in the Commonwealth. We're
concerned with protecting the

people in the government.
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That seems to me to be what
this great state of ours 1is
all about.

Now, the Highway
Department has come 1in here.

Why the Highway Department

I don't know, but they're

here representing the City

of Newport News, and they

have condemned, which they

have a right to do and I

understand this, the propérty

oq Edwards for the public good,

and I understand that. )
And 1t's necessary

that we have that right or else

we would bte at a standstill‘

when it came to rbads and schools

and public utlilities and other

matters of necessity to the

general public. And it is

necessary, therefore, that

some 1ndividual and personal

rights must =-- have to glve way

- for the common benefit of that,
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an& I recognize that and
I agree with that.

This is necessary,
but it's a cardinal rule, I
thought, until today, that
when the government undertakes

to dispossess someone of his

_property, that it was incumbent "

upon the government to make
the person whole. '
This 1s -- I thought

this was fundamental and I

. was shocked to find that there's 

'gome thinking in the Highway

Department that's not true,

but this 1s what I alﬁays thought
was true. That you'fe supposed .
to make the individual, who has |
givén up hils property for the
beneflt of the public, whole.

Now, you're not

. supposed to give him anything
he's not entitled to, but
." you're not supposed to take

h away'anything he has, without
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Just compensation for it.

Now, 1in tnis
particular position, or
case, the Commonwealth says
that Edwards hasn't exhausted
its adminlstrative remedies
relative to the relocation and,
therefore, he's hot entitled
to be heard in this Court.

He has to -- to
note an appeal, go up to
Richmoﬁd or wherever it is
this body 1s to meet, and he
has to present his case up
there.

But he hasn't been
put in the position where he
1s ready to go, because the
Highway Department hasn't
done what their own rules,
valid or invalid, require

them to do. They haven't

' done that. And they haven't

dealt fairly with these people

in my opinion.
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I'm not talking

about Counsel, ir. Beale.

But I don't think the High-
way Department, itself, has
dealt fairly, whoever -- we
have never bzen able to find
out today who makes the
decisions. I haven't found
that out yet. Who ultimately
makes the declsion in the High-
way Department. On this very
issue.

Now, they came into
my Court, I thought in good
falth because they had a bona
fide contentlion as to what
was and was not ﬁersonalty.
And we heard evidence on 1t
and someone suggested that we
go over to the Edwards Coal
Company and look around, and
we dld that. Did everything
I think, iir. Beale, but get in
the pit, But we went over

there and we looked.

.;‘.} ‘;
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I might tell you that
now that you all have conceded
about the railway business, I
think, I think you took me by
surprise, but anyway, we got over
there and in good faith this
Court very carefully considered
the situatlion and ﬁéde a ruling
that this was and this wasn't
personalty. 'And listed it.

I thought we were makiqg

a rule and making a ruling that

was binding on the parties until

sucih time as the Supreme Court
stated that I was wrong. And
eltner party has a right to
appeal that declision.

Now, lo and behold,
the Commonwealth says we don't
agree with that decision. And
we are not golng to abide by
it. We've got no intention of
moving that personalty off that
property.

Now, that's what the
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Highway Department said nere

o

today. Backed up by the

[

Attorney General. And they
tell me that they're not bound
by this decision as it now

6 stands. And that these people

, have to take their administrative

8 remedles, Mr. Beale, to whom?
To the very people that are
in here today contending I'm
, 11 wrong.

2 : Now, what type of
administrative remedy 1is that.
Tﬁis is frigntening. 1It's
really}frightening to me to
believe that this is true.

And then they say
we'll give them a fair trial.
Well, I don't say they won't.
And if we don't, you're not
satisfiled, they can go to the
Circuit Court in Richmond and
have Judge Wilkerson or some-~
§é o body else up there decide

whether I'm right or wrong.
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I never heard that
one Circuit Court could over-
rﬁle eanother orne. I never knew
that was true, and I certainly
never.knéw that the Attorney
General had a right to oveﬁrule
the Court. Certainly I never
knew that the Highway Commission
had a right to overrule the
Court. I made this ruling in
good faith.

Now, the Highway
bepartment has done nothing
to attempt to resolve this
issue with Mr. -- the Edwards
Company.

You say irreparable
damage and adequate remedy;
what remedy have they got at
law?

Sue the Commonwealth;

I don't know -- I don't believe
they can do that.

If they g0 in there

tonorrow and cut hils trestle
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in two, he's out of business.
I call that irreparable
damage.

And I say you haven't
dealt with them falrly. You
have made no effort to resolve
this case because you've got
no 1ntention, and your Counsel
stated it in this Court, you
nave no intention of removing
that.-- those artiéles that
this Court has heretofore saild
was personalty.

Now, I think these
people are entitled to conduct
thelr business until such time
as they are removed -- until
the agreements have been made
as to how they can remove theilr
premises.

This 1s no dry goods
store where somebody was talking
about the sweaters being packed
up on the shelving and you move

the sweaters. This involves a

L ke b o
. o - o t . e
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trestle over there which is
a very essence of this whole
business. The loading and
unloading of the coal, and
that's a very -- delicate and
expensive operation.

We're not dealing with,

I say again, with all due

respect to everybody, with
peanuts. You're about to
put this man out of business.
I say to the Highway
Department that Edwards 1s a

member of the public too. And

he's got to be treated fairly

along with me and all the rest

of the taxpayers of the City of

tNewport News.

They're supposed to
treat everybody fairly, and
you're not treating him fairly
and I'm going to stay these
proceedings, and I'm goling to

issue the inJunction until

such time as you can get
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1 together, You tell him what

(V]

you're going to do and whether

3 you all comply with the law i
4 by getting the two estimates

5 that you were supposed to

6 v have gotten and haven't done

7 that.

8 All right.

9 MR. BEALE: If your

10 ' Honor please, I see you're

11 ' spinning your chair; I hope

12 you're not leaving because

13 I want to -- see 1f I have -- ,1,1%
14 ' COURT: No sir,

15 I'm just trying to get unstuck.

16 ¥R, BEALE: I want

7 ' to see if I have clear your

18 ruling. You have stayed the

19 condemnation proceeding until :

such time as the Highway

Department indicates ics

posltieon to Zdwards on his

1o
(V]
S

entitiement und2r relocation?

"N

COURT: Right. And

v
o1}

altnough, I recognlze, ir. B2ale,

< eavasonts 410
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there are two separate and
distinect situations, they
cannot of necessity in this
case be really separated in
view of the fact that the
Highway Department has stated
categorically, "We aré not
going to do it." That's
what you stated.

MR. BEALZ: All
right. We disagree, of course,
that they can be separated or

are separated under the la&,

‘and we, of course, except to

the ruling of the Court and
saylit's plain they are totally
separate and easily separated.
COURT: I understand
that.
MR. BEALE: I
want to be certain that I
understand you also because --
we, of course, are going to
ask for an injunctive boné nere

tocay.
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It's my understandlng
that you have enjoined the
Highway Department from going
onto the area of the Take
described in its certificate
which transferred the title
to 1t until such time as, I
got the impression from the
way you were talking, that you
were saying that you had ruled
that we were required to re-
move these items, which of course
has not been an lssue before
this Court.

And, of course, your
determination as to whether
they are personalty or realty,
1t's our position, for the
record, that that'doesn't
determine whether or not they're
required to be moved.

And I don't think
you're saying it determines
that. If I understand what

you're saying, and I want to




|.|
[3NY

SCHNEIDER REPORTING CO.

STENOTYPE REPORTING
NEwPQRT NEws, VA,

280

10

11

ot
13V

be certain that I do, you're
merely saying we need to tell
them what our position is,
and once we aave done that,
the injunction 1s dissolved,
is that correct, because we
can handle that today.

We can tell them
what our position is, and I
thought we nhad done that, and
that -- your Honor undefstood
tnat, and now, as I understand
your ruling, it's conditioned
upon the injJunction would be
dissolved as soon as they know
what our position is on re-
location. Is that -- the
correct ruling?

COURT: No sir,
that is not. I don't want
to go through all this again.

But I'm saying Edwards
has not been put in the position
to exhaust this nebulous adminis-

trative remedy that you all say

PR TRV

e f
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it has and you've made no
effort to do that because
you haven't complied with
the law, and I'm going to
enjoin you until such time
as you do comply with the
law, and I'm satisfied that
these people are not going
to Qe willy-nilly put out of
business. They have got a
riéhb to know what they can
expect.

Now, you certainly,
you either going to have to
remove some of the personalty
or thelr relocation or pay
them. You're going to have to
do that sooner or later, and
it could nave been decided a
long time ago. It hasn't been
declded.

MR. BEALE: We
didn't have a hearing on it
until October of last year,

before the Court.
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COURT: Sir?

MR. BEALE: We did
not have a hearing on that
questlion until October,

COURT: Little
good did it do the Highway
Departmeqf to have the
hearing, because thney told
me they're not golng to abide
by 1it. .

MR. BEALE: I
don't think we told you that
at all; we disagree with that.

COURT. You said
you have no intention of re-
moving it. The whole argument
in there was to deteraine
Wwhether or not in this condem~-
nation sult we were talking
relocation,too; whather or not

MR. BEALE: Excuse
me, your Honor.

COURT: Are you
through?

MR. BEALE: Yes sir
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COURT: Whether
or not the items we were
discussing were personalty.

Now, you've already
said you don't agree with
that and you're not going
to ablde by it. This is what
you told ne.

In the condemnation
suit, of course, you're not

golng to claim that, but if

‘you don't abide by that, and

these people get up before
your lawyer and your client,

on an appeal, and they rule
that they.are not personalty,
these people, I don't know what
they're going to do. What is
thelr remedy then?

MR. BEALE: Of course
their remedy 1s what the
administrative procedure act
glves them;that's to be heard
in a Circuit Court in Richmond

or here, if it ends up that way.

Chyt
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Certainly Circulit Courts
can do that.

COURT: Yes sir,
I kﬁew that.

MR. BEALE: And
you indlcated that -- you
could find no authority
that the Attorney General.
could overrule you or that
Judge Wilkinson in Richmond,
a Circuit Court, can over-
rule you.

Of course, we
haven't suggested that,
but we have suggested and
we would say for the record
that that is whefe their
remedy under the Relocation
Act 1s, and that 1n essence
what your Honor --

COURT: I'a saying
that in the opinion of this
Court, until the Suprene
Court says I'm wrong, and

they probably will, those
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1 items remaln personalty, and
2 the -- a3 between these two ;
3 parties; and neither the
4 Circuit Court in Richmond,
5 nor the Attorney General, nor
6 any combination of the two or
, - three have a right to overrule
8 that. 3
9 MR. BEALE: And we ;

have not suggested that they
did. We have sﬁggested we
disagreed with you.
COURT: I think
&ou sald you didn't agree B
and you could go up to the
board and they weren't bound --
this gentleman here told me
that. I asked him specifically.
MR. BEALE: Now, I
think, 1f the Court please;

that the Highway Commissioner,

representing the general public

in this case, is also entitled

S R R

to know where 1t stands, and

frankly, the general statement
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as to, "When 1t complies
with the law"; we don't

know what the Court 1is

~ telling us to do.

So I vould like -
to know what the Court is
saying that the Highway
Commissioner has not done
to comply with the law.

" COURT: Put these
people in the position where
you are going to have to decide
definitely what you're going
to do or not.do about the
relocation so that they can
g0 ahead and know what they've
got to work with, and they
don't know. They don't know
what money you're going to
pPay them or not going to pay
them. They don't know that.

All right, gentlemen.

MR. BEALE: ‘We'd
like to -- to be heard on the

question of the 1njunctive

.
6.
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bond.

COURT: All right,
sir.

MR. BEALE: We
would suggest to you Section
8-623 reguires the bond ‘
when the Court issues such -
an injunction, and I guess
to determine the amount of

the bond, that very possibly

- the Court would need some

evidence on value.

AThat's one of the
main reasons we tried to show
yéu some indication of values
within the right-of-way.

There will be a liquidated
damage claim by the contractor
and in the event, of course,
that this injunction 1is de-
clded -- this injunctive bond,
according to Section 8-623

of the Code, also requires the
bond to encompass any and all

damages which may result by

o Lo IA NG R R
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1 and through the granting of

2 the injunction. ?

3 If you would like to i?

4 hear some'evidence on what we e

5 believe to be involved on the -

6 danages --

7 COURT: 4All right, ﬁ;;

8 slr; when do you want to do jji

9 that? ;%ﬁ

10 MR. BEALE: Right ;ié:

11 now, f
{ 12 COURT: I'm not g

13 going to do it right now.

14 It's a quarter of six. I'm

15 tired.

16 MR. BEALE: We ask

17 you to set a reasonable bond

18 at this time with reference

19 to the injunctién.

20 COURT: I'll do

21 that tomorrow morning. You

22

all come back tomorrow morning.
MR. GARNER: Thank
you, your Honor.

MR. MILLNER: Wnat

JOTRSYT T
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time would you like us?
COURT: "Ten o'clock.

This case 1s continued until

tomorrow morning at ten

o'clock.

(4t this
time the hearing

was concluded,)

~. ..
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1 VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEVWS
2

)
3 STATE HIGHWAY COMMISSIONER )
OF VIRGINIA )
4 )
vs. )
5 o )
THE EDWARDS CO., INC., )
6 | 2 Virginia Corporation ;
7
8
9 Stenographic report of all the testimony,
10 together with all the motions, objections and exceptions
11 | on the part of the respective parties, the action of the
12 | Court in respect thereto, and all cther incidents during
13 | the trial of the case of State Highway Commissioner of
14 | Virginia versus The Edwards Co., Inc., a Virginia Corporation,
15 | tried in the Circuit Court for the City of Newport News,
16 | at Newport News, Virginia, on March 31, 1977, before the
17 | Honorable Henry D. Garnett, Judge of said Court.
18 .. - = 000 = = =
19 PRESENT: |
20 Mr. Robert V. 'Beale and
5 Mr. V. Southall, Attorneys
! for the Plaintiff.
2 Mr. B, if. Millner and
23 Mr. W. Glover Garner, Junior,
| Attorneys for the
24 Defendant.
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1 COURT: All rignt;
2 are we ready to discuss the
3 bond?
4 MR. MILLNER: Yes,
5 your Honor.
6 COURT: All rignht.
7 Before we get to the bond,
8 I want to tell you what I
9 want the decree to show,
10 among other things.
1 I want the decree to
12 show that the Highway Depart-
13 ment never complied with its
14 o@n rules by getting the two -
15 estimates for removing the
16 personal property as it is stated
17 in the rules.
13 And I want the order
19

to show that the Highway Depart-
ment never intended to move

that personal property or the
property ruled to be personal

by this Court from the property,
and so stated in open Court,

through Counsel.
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1 And, therefore,
2 even 1f the Respondent, B
3 Edwards, had been put in a 8
4 position where he could 7
5 appeal in accordance with thevi
6 rules of the Highway Depart-
' 7 ment, it would have been a vain
8 act because they had already
9 determined they weren't going
10 to move the personalty. |
11 I want the decree
%@ 12 to hold -- to show that this _
13 Court holds that the ruling - - .
14 on personal property is bindinélﬁ
15 between the parties, notwith- |
16 standing the fact that the re-
17 location is provided -- it 1is
18 provided that the relocation 1s |
19 a different proceeding; that the.:':
20 issue as to what 1is personal )
21 property is the same and has been":Af 
22 litigated. ,
23 N

AR AT L

And I want the -- the
injunction to be in full force

and effect until such time as
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the relocation lssue has
been decided by a Court of
competent jurisdiction.
Unless otherwlse dissolved or
amended.

All right, now we
can discuss the bond.

MR. BEALE: Before

we discuss the bond, if the

Court please, I'd like to say.

this with reference to the
comments the Court has made,
if I may.

We would suggest that

| the Court has misconstrued

the comments of Counsel and
that the decree ought not to
show, nor did comments of
Counsel indicate that the
Highway Department never in-~
tended to move the items.

What Counsel said to

the Court was we did not intend,

my recollection of it is, and

' certainly this is what Counsel
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1 intended to say to the Court,
2 .that we did not intend to
3 compensate undgr the Relocation ;ﬁ
4 Act the moving of those items “;éu
5 as a reasonable moving expense :
6 until that question was finally ;
7 decided by a Court higher than ;f’;
8 this one, and further that the ‘fﬁﬁ
9 decision in the condemnation iii
10 ' case by this Court as to whether 5”'5
11 or not that 1s personalty or E '
12 realty does not determine the i%ﬁ
13 question as to whether or not . ??%l
14 they are entitled to have it fQJ
15 relocated. i%i
16 | COURT: That's right, A
b and it was for that réascn}you L
18 sald you had no intention of
19 relocating them because you
X didn't accept thls Courts's
2 decision that it was personalty.
2 MR. BEALE: No sir. =
2 The reason --
24 ’
COURT: Anyway, we
* are through arguing about tnat.
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Let's talk about the bond.
MR. BEALE: At any

rate, for the record I want

to put into the record that

I disagree that's what occurred
here and that our position was
that they're required to ex-~
haust thelr administrative

remedies, our position through-

~ out the hearing yesterday, and

it remains the same today, is

that they failed to do that,

and that that's where the i

declsion on whether or not the

ltems are required to be relocated

1s made and not 1n this Court.
-COURT: 1I've stated

they have been.precluded from

exhausting their administrative

remedy by the action of the High-

way Department, and that's what

I've ruled and that's the end

of that.

Let's get along with the

bond.
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1 MR. BEALE: We, of L
2 course, would note an exception :
3 to the ruling of the Court.

4 COURT: Yes sir;
3 note your exception. All
6 right.

' 7 MR. BEALE: Now, on
8 the bond, i1f the Court please,
9 there is, as I understand it,
10 a dispute whether or not a bond
11 ought to be feguired. You may
12 prefer to take that argument
13 up first because you might not
14 want to hear any evidence on )
15 how much the bond ought to be.
16 Would you rather go --
7 COURT: Well, I
18 think all along in this case
19 we have had the cart before the
20 norse, and I think maybe we
2 ought to get around to put the
22 horse before the cart and dis-
3 cuss whether or not you are
X

entitled toc a bond.

MR. BEALE: All
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1 right, sir.
2 COURT: And discuss
3 that.
4 MR. BZALE: All
5 right, sir, our position, if
6 the Court please, 1s that
' 7 under 8-63 of the Code that
8 we are entlitled to an injunctive
9 bond.
10 Now, that bond, we
: 11 suggest to you, ought to be for
'gB 12 the cost of this proceeding,
13 actual cost that are incurred
14

Do st LGB L Loy il te i DU R
-
w

by virtue of the Court'’s entering
the injunction, plus any and
all damages.

I think the evidence
and one of the prime values of
the two items that were admitted
in evidence before you yesterday
on the difference between the
in place property and the cost
of moving those items from the
right-of-way would be one element

of the damage, slnce our position

¢ 24
9
év ~)
B
‘
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is that they're entitled,

under the Act that was gone into
yesterday, only the value of

the 1In place depreciated value
of the 1items.

And their position 1s
the opposite, as I understand
it. That they are entitled
to the actual relocated value
of the items, and I'm limiting
that to those items that were
put in evidence before your Honor
that are actually on the fee
take area. -

We would also suggest
insofar as the staythat the
Court has granted of the condem-
nation proceeding, that the actual
cost ought to be a part of the
bond, and in addition to that,
that the measure of damages would
be the lnterest that the Highway
Department would have been re-
gquired to pay for the difference

between the amount sihown in the

TN -
T .
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1 certificate and the amount
2 of the actuai award by the
3 Commissioners in the condem-
4 nation case or in excess of
5 the certificate for the period
6 of time that the condemnation
: 7 case 1s declared by virtue of
5 8 the stay.
g 9 Now, in addition, on
E. 10 'the damage item for the area in
g » 11 the take, we will present evidence
%i' 12 to show to you that the -- that
g 13 the penalty for the delay of
E 14 the contractor is one hundred _
e 15 fifty dollars per day. ’
16 Now, as we read this
17 statute, and I'm frank to say
18 to the Court that it appears to ’
19 me the better argument 1s that
20 the granting of this bond is
21 diseretlonary with your Honor,
22 but we think because of the
23 dollars that are involved with
4 24 reference to the people of the
5 Commonwealth in this case, that
\—— S
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1 it 1s a proper case for thils
2 Court to protect the interest
3 of the people of the Cohmon—
4 wealth by virtue of this bond.
5 We know of no way
6 that it can be protected, other
7 than that, and there 1is some.
8 question 1in our mind whether
9 or not 1t 1is discretionary.
10 It seems to us that
11 | it says your inJunction will
12 take no force and effect until
13 such time as thls bond is given,
14 but then there's a clause following
15 this whilch says: "Except 1in
16 the case of a personal represenﬁative
17 or other person from whom in the
18 opinion of the Court or Judge
19 awarding the injunction it may
20 be improper to require bond."
21 I think that's rather
22 difficult to interpret, but we
23 would suggest to the Court that
24 that suggestlon where it would be
25

improper in cases such as a
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1 personal represencative or
2 other types fiduclaries for
3 the Court to require a bond;
4 so 1t does not give what we
5 would call a wide open dis- -
6 cretion to the Courst, we would <
7 - suggest. )
8 So with that, we would T
9 request that the Court require :f
10 a bond from the petitioner }jg
11 in this matter for the injunction. .iz
12 I think it is no }E
13 question that the amount of the '%%
14 bond is discretionary with the
15 Court, and we will attempt with
16 the evidence, if the Court
17 reaches a point to hear that,
18 to gulde the Court in arriving
19

at that amount.

MR. GARNER: If your
Honor please, we would agree
with lir, Beale when he said that
he felt the better argument in
interpreting this statute was

that -- the bond is encirely
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1 discretionary with the Court, .;[
2 because we feel that 1s the f‘
3 law and would agree with what «%
4 he feels the law to be, also; "
5 so I think we're in agreement
6 that -~ the better intarpretation
7 -+ of this statute would be, and g
8 we say the only interpretatilon, ,;
9 1s that the bond is discretionary ?
10 with the Court.
11 And that's because in :
12 the first sentence it says: é
13 "An injunction, except in the
14 case of a personal representative,” _
15 but then it says: ‘'or other ;
16 person from whom, in tae opinion - f
17 of the Court or Judge awarding ;;
18 the same, it may be improper to kN
19 require bond."
20 So right at the beginning
21 1t gives the Court the dlscretion
22 to reach a determination as to
23 whether or not it fesls that a
24 bond should be posted. And we
25

-would submit to your FHonor that
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1 under the facts and the evidence
2 adduced in this case, and the g
3 Court's ruling thereon, that 3
4 if there ever was a case when -
5 no bond should be required, that i 5;
6 ' this 1s certainly one. ' ~ﬁ£i;
; . 7 _ Under the facts in
%. 8 evidence, we're in this position,
i 9 _ or our clients are; through no
i 10 fault of their own, and it would
?i 11 be most unjust, we feel, under
; 12 the circumstances to require a
; 13 bond to be posted based on the
: 14 |  facts in this case, and we feel
15 it is entirely within the sole
18 discretion of the Court, as Counsel
17 fbr the State Highway Commissioner
18 has conceded ls the better argu-
19 meﬁt; and which we feel the
% statute clearly states, the pare
2! down at the end of the statute
2 wniéh says that -- talking
; # about the sixty days, that would :
.‘: 24 be only if the Court did require ]
f; - bond, and I think that's clear
— |
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1 from reading the statute.
: 2 ' So -- we would ask
§ 3 your Honor to exercise the
4
3 4 Court's discretion as to what

i1t felt was right, Jjust, and
proper under the circumstances,
with the understanding that
our plea would be that no bond
would be required.
MR. MILLNER: Just
one. Everyone 1s in agreement
that it 1s a matter of discretion ' - N
with the Court, and I may have |
. misunderstood Mr. Beale, but I
think we both talking about the
same section. 8-623. I under-
 -*stood it to be 23. 6-23 is the
*. one we're talking about, just for | #
= ' . the record, and -- in applying :  . ?;}fL.
| eqﬁitable principles, the contract
which they claim penalty under
was entered into with full
knowledge of Edwards' position
and with full knowledge that

they were -- not taking any action
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£ } ' to resolve the relocation )
? ! and, therefore, a3 a matgep

2 of equity, it's unfair to

3 Penalize yg because the pre-

¢ dioament that the Highway

i Department finds 1tselr in

6 1s one ofr thelr making and

7 Edwards, we respectfully Submit,

LR #nd We think the goups has nelq,

9 has done everything that i+

10 can do to try to alleviate the

t Situatiop and the Predicament

2 is Solely dye to the faulg op

8 the Highway Department.

" Ang, therefore, we

N | think i¢ is inequitable to

f require any bond, whatsoever.

§ We Just . ere here to .o

¢ assert oyp rights, The Court

jg Says we'pe entitled to asseprt

; PUr rightg and, therefore, we

”s ~yould Tequest pg bond, Whatso-

: 2ver,

;. MR, BEALE; If your

- wonor please, We woulg Just
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1 say the purpose of the bond,
2 of course, 1s for the pro-
3 tection of both parties. It's
4 not a penalty bond; in the
5 | event the position of the land-
6 owner is incorrect in this case,
7 then we think it calls for a
8 " bond for the protection of the
9 people of the Commonwealth.
10 We would ask you to,
u | and -- I disagree that I say
12 that 1t definitely is discre-
13 tionary. I think some question
14 . whether it is discrstionary,
15 but we are asking you this
16 morning to exercise the dis-
17 cretion for the protection of
18 the parties involved in the
19 matter and we think that's the
20 very purpose of thls §-623;
21 so we would reiterate we request
22 that you set a bond in the
23 matter.
24 COURT: Well, in --
25

in cases of this nacture, it
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1 would seem to me that this
2 is not a dispute between
3 the -- ordinary dispute be-
4 tween two property owners or
5 some Iindividual undertaking
6 to encroach upon another's land.
7 In those cases we
8 have always required a bond. I
9 never recall, frankly, entering
10 any restraining order where
11 one is ~- 1is restrained from
12 goling into a -- going onto another
13 ﬁerson's propérty under sone )
14 color of title or something,
13 without requiring a bond.
16 Buﬁ in this case, these
17 people here are members of the
18 publie, too, and this is sort of
19 a family dispute. HMenmbers of
20 the public fighting each other.
21 ‘These people have a bona fide
22 contentlon and I've so ruled
23 that they have.
24 Now, 1t just sc nappens
25

that if this injunetion is --
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~4s -- sticks, that these

people are holding up the
Commonwealth of Virginia in
a matter involving what we as
individuals would think,
anyway, 2 whole lot of money.
To the Commonwealth, of course,
they're used to dealing in
larger figures, but to the
individual that's a lot of
money-

And 1f we were to
hold that a taxpayer or that
a property owner cannot come
into this Court and assert

his rights against the Common-

~wealth and all of its resources,

under the penalty of naving to
put up thousands and thousands
of dollars in bond, while the
Commonwealth undertakes to

appeal the matter, would in

effect close the doors of this

Court to the average litigant

whose property is being taken
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1 by the State.
2 To take a person's
3 property is a very serious
4 thing, and the State has to
5 dot every "I" and cross every
6 "T" before it can take it.
7 That's one of the f{fundamental
8 bases of our society; the right
9 to own and control your own
10 property.
11 If I were to set a
12 bond in this matter, and I gave
13 this a lot of thought last .
14 night, Mr. Beale., If I were
15 to set a bond in this matter, say
16 well, maybe it's not really
17 discretionary in that statute,’
18 then I think you could really
19 complain if I did not set an
20 adequate bond. If I just set
21 the bond at ten thcusand dollars
22 or twenty thousand dollars,
23 somethning of tha: nature, that
24

[\
W

Wwould -- just tc say, well,

we complied with thne statutce
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in setting the bond, I ‘think
you would have a legitimate
conplaint.

I think 1f I -~ 1if
this were a case wherein I
thought a bond should be -~
set, the bond would be a
pretty good bond. I wouldn't
need a whole lot of evidence
in order to set this bond.

I recognize that. ==
we are holding up a major pro-
Jeet. I recognize that, and
I don't enter tnis injunction
lightly.

I say I will not close
the dqoors of my Court to a pro-
perty owner of the Commonwealth
when 1t's in here, when‘they're
in here bona fidely undertaxing
to assert their righsts or to
protect thelr riznts agzainst the
assertion of the Commonwealtan,
and I decline to set a bond.

MR. BEALE: Ve'd like to,
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1 if Your Honor please, proffer
2 evidence from the project
3 supervisor of the one hundred
4 fifty dollars a day. We
5 can't agree on that amount,
6 for the record.
7 COURT: Vell --
8 all right. I have no objection
9 to that. What sort of bond
.10 were you asking, anyway? What
11 bond were you going to ask?
12 MR. BEALE: The amount,
13 "I don't think we could have —--
14 I think we would have just been
15 able to give the Court some
16 guldelines on arriving at the
17 amount of bond, because I think
18 it's -- the actual amount we
19 don't know how long the condemnation
20 case 1is going to bte delayeqd;
21 SO —m
22 COURT: This is
23 right. That's what I an
24 talking about.
25

AR. BEALE: And so
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! . the interest --
2 COURT: That's why
3 I was asking as t0 what --
4 what figure. Surely you
8 nust have, overnight nave
6 thought of some figure for
7 the bond. Since you want to
8 put that in the record, or I'll
° take whatever evidence you want
10 to offer as to what the -- the
1 bond should be if it were
12 awarded. 1I'll accept that
13 into evidence. i
u MR. BEALE: OQur
15 request, the amount of the
16 bond was seventy-five thousand
1 dollars. What we were going %o
18 indicate to the Court was that
19 the measure in order for tne
20 Court to arrive at tne amount
21 of the bond would nave been
22 thos2 items previously mentioned
23 to you, along with thsz evidence
24 of the project supsrvisor that
23

the penalty for each day's
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delay on the project to
the contractor is one hundred
fifty dollars per day.

Now, we can offer
HMr, Trask.

COURT: Is that
written in the contract?

MR. BEALE: Yes
sir.

MR. MILLNER: Your
Honor, the only point would
te 1f that part comes in to
which we object, we think thatv -
it should also come in the fact
as to the -- the contract being
entered into, we assume, some
four or five or six months ago;
long after Edwards had filed
for relocation. So that anyone
looklng at the record would
know the full facts as to when
the contract was entered into.

“R. BEALE: Ve don'st

obJeect to thatg.
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1 that -- 1f 1t can be stipulated
2 that the contract was entered
3 into on what date.

4 MR. R. J. TRASK: September
5 27th was when the work started.
6 MR. MILLNER: The

7 contract was entered into on

8 or about September 27, 19762

9 MR. R. J. TRASK: Yes.
10 MR. MILLNER: Provides
11 for how many days completion?
12 MR. R. J. TRASK: 180
13 days.

14 MR. MILLNER: 130 day
15 contract.

16 COURT: Well, I think
17 these people -~ I think the

18 Commonwealth is entitled to

19 put into the record --

20 MR. MILLNER: All right,
21 sir.

22 COURT: What they feel
23 the damagés will be, because

24 they -- they have a right to

23

request seventy-five thnousand
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dollars. As a matter of fact,
I'm_surprised that theyvonly
requested seventy-five thousand.
I thought it would be higher
than that.

MR. BEALE: And we
note an exception to the ruling
in denial --

COURT: Let the
record show he was sitting
in the congregation.

MR. BEALE: We note
an exception to your honor's -
ruling on the denial of bond -
and suggesc that the better
interpretation of the statute
in this case would be that a
bond ought to be granted whether
or not it 1s discretionary in
the Court and would submit for
the record that it is not
discretionary.

COURT: Yes sir.
All right; now, I'll allow you

to put on your evidence, 1if
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1 you like, or you can rely on
2 your statements, whatever you
3 want to do.
4 I think everybody
5 would have to agree -- I think
6 everybody would have to agree
7 certainly 1t would be costly -
8 in all probability to hold up
9 this project. We can agree on
10 that.
11
12 - - -
13
14 ROBERT J. TRASK, being duly sworn,
15 | called as a witness on behalf of the Plaintiff, testified
16 | as rollows:
17
18 DIRECT EXAMINATION
19 '
20 | BY MR. BEALE:
21 Q State your name, please.
22 A My name is Robert J. Trask.
23 Q What 1s your position witn the
24 Highway Department, Mr. Trask?
25

A

I'm the inspector in charge of the

|
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153 R. J. TRASK - DIRECT.
1 | 23rd Street improvement.
2 Q Are you famililar with the contract
3 | in that matter?
4 A Yes, I am.
5 Q Has the completion date for that
6 | contract passed?
7 A Yes, it has.
8 Q Now, the contract, I belleve, was
9 | entered into around the latter part of September, is that
10 | correct?
11 A The notice to proceed to the
12 | contractor was on the 27th of September, 1976.
13 MR. GARNER: Can we -
14 have the contract we're talking
15 about? Ths contract speaks
16 for itself.
17 MR. BEALE: I don't
18 think --
19 COURT: I'm sure
20 they don't have 1t,
21 MR, BEALE: What is
22 the completlion date of the
23 contract, the time period?
24 MA. GARNER: I
25

would like, for the record,
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1 to except on the basis that
2 all of this testimony is
3 nothing but hearsay and the
4 contract would speak for
5 itself, and I object to all
6 of this testimony oh the
7 grounds it 1is nearsay.

8 COURT: Well, I

9 really don't think your

10 objection 1s well taksn, HMr.
11 Garner. Thils is -- just

12 trylng to determine for the
13 benefit of the Court how

14 much the bond should have

15 been. They don't really

16 have to do this.

17 They could stand and
18 represent we clain we're

19 damaged -- we will be damaged
20 in the sum of nalf a million
21 dollars if they wanted to.
22 We all know that it's going
23 to be costly, as I said. W
24 know that. I didn't enter
25

this injunection ligntly. I
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understand this.
BY MR. BEALE:

N What is the -- Mr. Trask, is it
‘180 day completion date?

A Yes sir, 1t is.

Q What is the per day penalty
amount on this contract for each day that it goes over?

A One hundred fifty dollars a day.

MR. BEALE: That's

all we have, jour Honor.

CROSS EXAMINATION

BY ¥MR. MILLNER:

Q Mr. Trask, under the normal way
of letting contracts, is there not a state statute or
regulation of tne Highway Department that the right-of-way

is supposed to be clear before any contract is let?

A I'm not familiar with right-of-
way matters.

Q You don't know anything about it?

A No sir.

Do you know wnen the contracet

£

was let?

A I know when thne notice to proceei --




U
(o)

-57/-

SCHNEIDER REPORTING CO.
STENOTYPE REPORTING
NEWPORT News, Va.

R. J. TRASX - CROSS

wn

W 0 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

COURT: I taougnt
this was a contract of --
of clearing the right-of-way.
This is -~

MR. BEALE: TYes,
it is.

COURT: How could
the contract -- now can the
right-of-way be cleared before
any contract is let? It is
a contract to clear the rignt-
of~way. I don't understand
that. )

MR. BEALE: I think
he's referring to the statute
that says that the title has
to be vested, all the certificates
have to be filed prior to letting
the cohnract. That's how I
understand the law on that
point.

AR, MILLXER: Is your
contract --

COURT: EKe's <one

that. You have already done
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1 all that. The title has
2 passed. I don't taink
3 there's any question about
4 that.
5 MR. GARNER: Is this
6 the contract for tne road
7 or clearing the right-of-
8 way? B
9 COURT: I thought
10 they were talking ébout
11 coming in there with torcnes
12 and cutting that trestle in
13 two is what Mr. Beale had -
14 threatened he was going to
15 do when he was in Court the
16 last time, and that's what
17 I thougnt we were talking about.
18 IR, MILLNER: The |
19 contract is involved with an
20 underground sewer line?
21 A The contract I'm speaking of is
22 | for the construction of the road, the installation of storm
23 | sewers and for the demolition of certain duildings within
24

[\~]
(S]]

the right-of-way.

COURT: You're not
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1 going to construct any road
2 within 180 days, are you?
3 A That was the intention, yes sir.
4 MR. MILLNER: Do
S you know of your own knowledge
6 whether there has been some
7 periods that -- extensions
8 have been granted or requssted
9 by. the contrﬁctor due to the
10 weather condition?
11 MR. BEALE: We would
12 concede there has been delay
13 because of weather. We're
14 merely talking from the day the
15 Court issued the injunction of
16 one hundred fifty dollars a
17 day. -
18 COURT: You really
19 weren't. You were talking
20 about overall..
21 MR. BEALE: Yo,
22 we're not talking atout any-
23 thing that's gone in the past
24 prior to this Court's entry
25

of the injunction. Cur
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measure of the delay we re-
late from yesterday forward.
COURT: All right.

BY MR. MILLNER:

Q Did the contract have a provision
in it for removing the railroad siding and the coal
conveyor system of Edwards? Wgs that a part of the contract?

A No sir. Thne only part of the
contract that had to do with Edwards Company, there are two

bulldings located on the Edwards Company, and the contraét

" that I am speaking of had to do with the demolition of

those buildings.

Q All right, sir, so then the con-
tract that you are -- who 1is the contractor, by the way?

A Peninsula Engineering Company.

Q All rignht, sir, so then Peninsula
Engineering would not be involved in removing the railroad
siding or the coal conveyor?

A That's correct.

Q Do you know of any contract that
nas beenr let by the State Highway Department for removal
of those?

A Not to my knowledge.

Q Who do you anticipate will remove

this?
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1 A I have no idea.
2 Q Is 1t the responsibility of the
3 Peninsula Engineering?
4 A No, it's not.
5 | MR. MILLNER: That's
6 all.
7 MR. BEALE: No
8 further questions.
9 COURT: Thnank you,
10 sir.
11 MR. BEALE: Thank
12 you, your Honor.
13 COURT: You're
14 welcome. Who 1s zoing to )
15 draw the order?
16 MR. MILLNER: I
17 assume we'll prepare the
18 order.
19 COURT: Wnen are
20 you going to have it down
21 here?
22 MR, MILLNER: We'!'ll -~
23 MR. BEALE: EKe's
24 working on the order on yesterday,
25

too, as soon as he can. We're
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1 golng to have a problem.
2 It's going to be some few
3 days before we can get the
4 record, anyway. We'll gst
5 together with you on the
-6 decree.
7 COURT: All right.
8 What I am trying to determine
9 now is whether -- we are in
10 any understanding about the
11 danages, if ény, running from,
12 starting today, or frozm the
13 date we enter tﬁé order.
14 This is -~ 1s what I want
15 to -- to clear up.
16 MR. BEALE: I would
17 think we should put the date
18 in the order.
19 COURT: All rignt.
20 I think it should start from
21 today, because you were supposed
22 to start today; that's what
23 you represented to me yesterday.
24 Is this right?
25

MR. BEALE: Yes,
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that's fine; today.
(At tnis
time the case was

concluded.)

- - -000 - - -
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CERTIFICATE OF COURT REPORTER

We, Halcyon R. Jones and Morris Schneider,
hereby certify that we, having'beeh duly sworn, were the
Court Reporters in the Circuit Court for the
City of Newport News, at Newport News, Virginia, on March
30, 1977 and Marxch 31, 1977, respectively, at the time

of the hearings herein.
We further certify that the foregoing tran~-
script is a true and accurate record of the testimony and ’

other incidents of the hearings herein.

Given under our hands this day of
, 1977.

it CRNLIDER, GOourt Reporter
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CERTIFICATE OF COUNSEL

Final judgment in the foregoing matter having
been rendered on the day of s 1977

the Attormey for the Plaintiff and Counsel for the
Defendant hereby affix their signatures to the foregoing "7
transcript of testimony and other incidents of trial to the
end that the same may become part of the record on appeal.
Given under our hands this day of.
, 1977, | |

By:

Attorney ror the Plaintiif

]

By:

Attorney for the Defendant

---000 - = =




Tay

1 .,
.,____ i

:. ,-

..bw} ) é

x.. %uwﬁ! :

CERTIFICATE COF TRIAL JUDGE

Date Tendered
Date Signed
Date Received

STENOTYPE REPORTING
NEWPORT NEWS, VA.

SCHNEIDER REPORTING CO.







Wii
oiul

-






%)

P St 4

tth

534






— i

-3



”

53









.

/

AN

. |




	2014_11_13_18_59_39
	220VA90_APPENDIX, vOLUME II

