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1m. BARRY: Mr. Lankford. 

90 

Lr....riS J. LANRFOPJ),a witness ca~led by 

the Commonwealth, first being duly sworn, testifies as 

follows: 

BY MR. BARRY: 

Q 

Q 

DIP~'l' EXAMmATION 

Hr. Lankford, how are you today? 

Fine, thank you .. 

Sir, would you give the young lad1• your 

na.Ir~e and your current addrest:? 

A Let~is J. Lankford, L.:.e-w-i-s, J., 

13 L-a-n-k-f-o-r-d, 5720 Edgewood .Avenue, Lynchburg, Virginia, 

14 24502. 

15 Q 
... _ 
~--... Lanl;ford, did you ever '\J10rk at the 

16 Lynchburg Training School? 

17 A Yes. 

18 Q Did you ~rork there back in January of 

19 1976? 

20 Yes, sir. ·I was Warehouse Fore:na."l with 

21 Plant and Property Central. 

22. Q Did you ever have occasion to uuloaa 

23 ar.y ft:rniture into the psychiatric hospital? 

24 A All of it. 

25 0 Could you tell us what you remember of 
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2 A Well, it came in two or three trucks, ant~ 

3 at the ttme ~ was getting ready to retire, and I had my 

4 assistant helping me. We unloaded this truck with the help 

5 of Buildings & Grounds, two men from Buildings & Grounds. 

6 We put it in the qymnasium .. 

7 Q All riqht, Mr. Lankford, ·did you qet 

8 any samples along with this furniture? 

9 A 

10 Q 

11 A 

12 0 

No, flir. 

Are you sure of that? 

Absolutely. 

Did you see Mr. Mosteller around ._,hen th f! 

13 furniture was being installed? 

14 Not in this particular building, no. 

15 Q You have seen him ther~ befcra, though? 

16 A Yes. 

17 Q Hol-; long die the job actually take yo-u, 

18 Mr. Lankford, do you re~ember? 

19 A Well, it took about one day unloading 

20 it, and I had bTo men from Buildings & Grounds to -put the 

21 tables together. And after this was done, Mr. Mann, the 

22 man who \-tas helping m9, and I put all of it on the \·:ard3. 

23 'I'h~ building was occupied at the time. l~o bed one V4lcant lTarcl 

24 so ':c put all the furniture on that one "•ard until l::e could 

25 put it in the proper locations, with tho exception of \:Ihat I 
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reception room and .into tlle special arts -room. 

92 

Q 141". Lankford, I l\-~uld like to show you 

a document or a copy of a document, and I would like you to 

tell me if you have ever seen anything_ like that before. 

A Yes, .I: have seen it before. I made 

this .• 

Q Is ti~at your signature on the bottom? 

It is .. 

Q Could you tell us "~hat this is in regard 

to? Does this have anything tQ do with the job on the 

psychiatric building? 

A No, this ~g.s the hospital. 

Q The hospitctl? ! see. 

~iR. BARRY: I think we will have to 

withdraw that. The Commonwealth will lfithdraw tha: 

exhibit. 

Thank you, !r1r • Lankford. This gentle-

man 1tu~~, have some queettions. 

IlY HR. SPEl~CER: 
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~1r.· Lankford, you have testified that thE 

psychiatric building was already occupied? 

A All except one ward. 

Q All except one ward? And I qather that 

that was oc~pied by utilizing old furniture that had been 

brought in from elsewhere in the facility? 

A That's right, in 3 -Ward. 

Q Now, the nature of the patients in these 

wardo, do you per.mit outsiders to go in where those patients 

are? 

A They can go in -the hallway. The door£ 

are locked. This is the security ward. 

Q The ~oors are locked so they can't qo 

in the roo:ns? 

1'. That's right. 

Q Nc';1, what sort of furniture did you an=. 

your assisbnt and the brc· men from Buildings & G!:'ounds 

unload, do you recall? 

A ~ere were bedside tables and beds, 

clothes cabinets and chairs and .tables, and same clothes 

lockers were in the kitchen. 

Q Cloth£:s lockers \o~hat? 

A Went in the kitchen. 

Q Went in the kitchen? 

A That's right. 
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Do you also recall unloading and uncrat-

2 ing and installing same desks and office furnitnre? 

3 A Yes, I had some desks, but they didn't 

4 come crated. They was covered. 

5 Q Did this~aterial come·crated? 

6 A No, none of .it was crated. 

7 Q The material that .YOU say you all 

8 unloaded and put in the larqe storage area, the beds, bedside 

9 tables, clothes cabinets 

10 A The only thing that was crateo wac 

11 table tops. 

12 Q Table tops? Now ~~s it assembled or did 

13 you have to assemble it? 

14 A 1\ll of it 'fas assembled except a few 

15 chairs and table~. 

16 Q The beds were all assembled? 

17 'A No, the beds co:ae knocked do\:r~. T!';.e 

18 beds were not assembled. 

19 

20 

21 

22 

23 

24 

25 

II 

Q l\'ho assembled them? 

A They were assembled by Buildings s 

Grounds, after they got to where they could get th~~ on the 

ward, the proper place. 

Q After they got them in the ro~~, in th~ 

proper place:? 

That's right. 
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~~. Lankford, did you see the invoice 

that would came with the furniture? 

A That • s right, 'I had a copy of the 

invoice. 

Q And would you sign off on that indicatin~ 

that everything was received and it was in proper order? 

A I received it according to the ·purchase 

8 order. I checked the. ita~s, what we ordered. I had it 

9 listed on my receivirig. If it "--a.sn 't, I wouldn't receive 

10 it. 

11 Q · And you received this according to the 

12 purchase order? 

13 A That's right, if it come in, I did. 

14 Q Let me show you Exhibit 3. Is this. the 

15 docuwont that you ~vuld receive a copy of, the purchas~ 

16 order? 

17 No, my purchas& order would look like 

18 this. I wouldn't get a copy of this. 

19 

20 

21 

22 

23 

24 

25 

You \-JOUldn 't get a copy of the top part? 

A l~o. 

l·~R. E2RnY: lie is talkin~ about 

Commonwealth's lZhib! t Number 5. Thn t i~ the 

purchase order. 

MR. SPENCE!t: I hfl''e no further question~ • 
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MR. BARRY: Thank you, Mr. Lankford. 

2 

3 

4 WI~~ESS STOOD ASIDE. 

5 

6 

7 J~.l~ES c. ·MANLEY, a witness called by the 

8 Commonwealth, :irst being duly sworn, testifies as followaL 

9 DIRECT EXAMINATION 

10 BY I·!R. BARRY: 

11 Q 1--ir. 1-i~nley, would you tell the Court 

12 your name and oea~pation, pleas~? 

13 A Z..ly nrllne is James C • Manley.. 'I am tho 

14 Operations !~anager of Ccntract Services. 

15 Q Is th.:i\:. a subsidiary of General Medic3.l? 

16 A lt is. 

17 Q Sir, in your daily business, could you 

18 tell the Court just eJ:actly what you do? 

19 I'm responsible for the internal operation 

~ of the company, accounts payable, accounts r~eivable, 

21 inventory, ~.at type of oparation. 

22 Q I see. Let me shol-7 you COII'.monwealth 1 s 

23 E:-:hibi t 10. Tell me if you have ever seen any e~:hibi t lil;c 

24 that before. 

25 A Yes, I have. 
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What specifically is that document, s~? 

This ·is the authorization for the company 

And by looking at that, can you deter.mine 

5 whether or not it has been paid? 

6 A From this document J: cannot determine 

7 that it has been paid, but ·it ie possible to determine if it 

8 has been paid. 

9 Q Bow can you deter.mine whether or not that 

10 has been paid? 

11 A Go through the checlt log. 

12 0 Let me sh~1 you Commonwealth's Exhibit 

13 !~umber 11, then, and tell me if you have ever seen that 

14 doctL"nent? 

15 A. Ye!1, I hav~. 

16 Q vm~t is t~t? 

17 This is a copy cf ~ .check issued by our 

18 company. 

19 

20 

21 

22 

23 

24 

25 

0 Is it pursuant or c~n you notice if there 

is any connection .between Commonwealth's Exhibit 10 that I 

showed you earlier? 

A Yes. 

Q Specifically, then, sir, \1hat is the 

significance then, of the last exhibit I gave you, ,.lhich \10Ul4! 

be marked as Common\4eal t h' s Exhibit 11? 
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2 mitted. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A This represents the prior document sub-

MR. BARRY: The Commonl-7ealth would offer 

that ae Commonwealth 1 s Exhibits 10 and 11. 

NOTE: At this point the above-referred-t 

authorization for payment is marked and filed as 

Commonwealth's Exhibit Number 10. 

The above-referred-to copy of a checl~ 

is ~~rked and filed as Cacmonwealth's E~hibit 

Number 11. 

MR. P~-r~Y: I have no ·further questions 

cf l~r. f.ianley. 

Judge, I tnight add, this .is the gent.lc-

man that h?s the percentaqe that you ~ere intcreste~ 

in. 

THE COURT: What is J.t? 

0 l"lhat is the percentaqe that General 

21 Medical ~muld have made on a job of this nature, specific~lly 

22 speaking of the psychi&tric building at Lynchburg Tr~ining 

23 School? 

24 A It worked out to 4.76 percer.t of the 

25 gross figure. 
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BY MR. 

an ash 

!A...R • BARRY: Thank you. 

CROSS-EXAMINkTION 

·SPENCER: 

Q Tpat was an overall ·figure? 

A ·That is correct. ~hat is on the gross. 

Q And as to individual items, for example, 

stand, it may have .been 10 percent? 

A That is correct. 

THE COURT: Any further questions? 

MR. SP:Et:CER: .I have :no fur.ther .questicr.!:l. 

THE COURT: You may be excusod. 

- - - - ~ ~ - - - ~ ~ 

t·JITNESS STOOD ASIDE. 

MR. BARRY: At this time, Your Honer, I 

·would request a recess.. We have to have one 

~itness come over from the Comptroller's office. 

TllE COURT: The Comptroller c:': Virginic:? 

1m. ~RRY: Comptroller, yes, sir. 

THE COURT: We t<till recess for lunch 

until 2:00 o'clock. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

li 

18 

19 

20 

21 

22 

2"' ·.) 

24 

25 

CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

DOS N. THOMPSON STREET 

RICHMOND VIRGINIA 

PHONE 3!55·4335 

100 

NOTE: At this point a luncheon recess 

is ha4, after which the bearing is resumed, ·viz: 

MR. BARRY: Judge, a matter has cane to 

the attention -of the Commonwealth that will need 

a few more minutes to explore concerning something 

that has occurred with one of our witnesses very 

innocently, and i would like to have time to 

&.'Cplore that .. 

THE COURT: i·lhat do you mean something 

has happened? 

1-m. SPENCER1 No ill event has occurrec· 

to ~'ie witness. 

MR. B..l\RR~: I just need a fe~; more 

minutes. 

THE COUR1.l:: How lonq do you mea.n 'i 

!r!R. B..~Y: We are also waiting for s~e 

documents from the Treasurer's office. I anticipata 

at least another five or ten minutes .• 

NOTE: At this point a brief recess is 

had, after \thich the henring is resurL1ec.'!, vi.:: 

~~. BARRY: Your Honor, the defense and 
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the prosecution has determined that Mr. Lankford 

should be recalled, in the interest of justice, 

to clarify some items. 

6 LEtriS LANKFORD, having been prev:iously 

7 sworn, resumes his testimony as follows: 

8 DIP~CT ~~~~I!~.TION 

9 BY MR. BAP~Y: 

10 Q l'.r. Lankford, can you qo back to when 

11 you were unloading the. trucl:s at Ll"nchburq Psychiatric 

12. Building? Do you remember anyone else helping you with that 

13 job? 

14 A Not helping me, no. 

15 Q Do ycu r~~ember ~~yone else being there 

16 \·Ti t."1. ~'le furni turc be~ides your ol'm cre\"1? 

17 Yes, the truck driv~r and somebody with 

18 him. 

19 Q Do you rem~er what that ·mar1 1 s .name 

20 was? 

21 P.. I kno~r now but I didn't knm-.• then, !1r. 

22 !tic Intyre. I had met hin. 

23 Q I understand. Can you tell the Judga 

24 ~hat, if anything, the truck driver and !·1r. Hcintyre did 

25 concerning the installntion of that furniture? 
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A Nothing with the installation. All any 
2 

3 

of us did the day the truck was there was set it on ·tbe 

game floor.. ~hat 1 s all we did. 

4 
Q So did I~ .• Mcintyre unload the items fran 

5 the truck? . . .... 
·. :. . . -\ .. ' 

6 .. 
That's right, he helped us unload them 

.. 
A. 

7 fran the truck. 

8 Q A.nd put theo in the qymnasium? 

9 A Tb.at's right. l thought he was part. of 

10 the truck cre'"1· Be dian 't i~troduce hil:lself and I didn •t 

11 r..not·1 him • 

12 

13 1·11t. ma.any: ·Thank you. 

14 

15 

16 DY ~!T'~. SPEl~CElt: 

17 0 I-~. L;,;;.rJ;fora, I ur'dt;.rsbnd that this har; 

18 ·been a long ttme aq~ and it is samettmes difficult to 

19 remember exactly. May I ask you, ~ir. Lankford, how old 

20 you are? 

21 

22 

23 

24 in June. 

25 

A 

Q 

A 

Q 

67. 

ll.r:.d when did you retire? 

'I"t:o · years ago. It ,,rill be three yearr 

And your oriqinal testtoony was that you, 
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your assistant and t"~o men in the Buildings & Grounds unloao ed 

2 the truck and put the stuff in the qy.mnasium? 

3 A We didn't actually unload the truck. 

4 !rir. 1--!c:tntyre brought it t.o the tailgate -or t.o the dock. 

5 

6 

7 

8 

9 

10 

11 

12 

0 

A 

And they took some into the gymnasium? 

Mayb~ when I wasn't ~ooking they_placed 

some inside the door, ·but .I was· puttinq i~s at different 

locales so it would be ea~y to qet to. 

Q But you said just a minute ago that they 

unloaded it ·frettt the truck and set it out on the floor in 

the: gymnasium? 

A '!'hat is 1o1here we eventually put it. It 

13 had to qo across the docl~. 

14 Q And ~!eintyre. and at .least one other .11\an 

15 p~rticipated in that? 

16 I don't kn~1 whether they carried 

17 anything into the building or not. ! don't know for sure. 

18 Q Well1 I think it is pretty well agreed 

19 that t~ey could not qo into the psychiatric building because 

~ of the nature of the patients? 

21 A That's correct, right~ 

22 

23 r-m. BARRY: I'm sorry. I request that 

24 be: stricken. No one ha.s agreed to anything alone; 

25 those lines. \~e are just asking t·ir. Lankford about 
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what happened, so I would request that that questicn 

be stricken from the record. 

I..fR. SPENCER: ·Either Mr. Lankford or 

John Alexick had previously agreed to that, that 

no one ·else could qo in that building because of 

the nature . of the patients .• 

. THE COURT: Well, CJO on. That's all 

right. I will overrule the objection. 

Q Now,could it have been, Mr. Lankford, 

as many as four other men? 

A No, sir. 

Q You say it couldn't? 

A No, sir. 

Q But l'OU do say now that t-lcintyre and on~ 

other ruun helped? 

A 

on the truck, riqht. 

That's riqht and I thought they were 

MR. SPENCER: !rhat 's all. 

r.m. BARRY: .Thank you, Mr. Lankford. 

THE COUI'tT: You may step dol-.?fl. 

- - ~ - ~ - - ~ ~ - ·-
t·~TNESS STOOD ASIDE. 
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MR. BARRY: Your Honor, the only final 

exhibit the Commonwealth would offer at this time, 

I have the do~~ent but ~ do not have the repre­

sentative from the Comptroller's of£ice here to 

remit it.. :I .~ave 'a_sked him to pull the originals. 

t didn't anticipate oriqinally that I was going 

to have trouble, but I do. 

THE COURT: All right,· you rest subject 

to that? 

f.iR. EARnY: Yes1 sir. 

THE COURT: Arc they on the way? 

J .. m. ~1\.Rn.Y: Yea, sir, there a.re people. 

trying to get ~'"iern right no~·r. 

TEE COUP.T: All right, he io going to re~t 

subject to that, ~~. Spencer. 

the documents are. 

MR. SPENCER: Well, Your Honor, there is 

some confusion about the documents and this is the 

reason ,.,e are -not stipulating. The Court may 

recall that yesterday, in the Danville case, based 

on t-1r. Barry' n statement to me as to \rhat the 

documents would show, we stipulated. But today, in 

attempting to work out ~tipulation~, it is apparent 

there is some variant that he doasn 't knO\;, and 
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so we have ~ot to qet the document before we qo 

any further. 

THE COURT: v7ell, "I will let .him rest. 

Do you have any witnesses? 

MR. SPENCER: Judge, I would not at this 

ttme be in a posi~ion to make th~t decision, 

Until We knOl-1 -what these documents are going to 

show. I don't thi~~ I.can. 

T~ COtTRT: l-1hat are the ·documents? 

M~ •• BARRY: ~ihat the problem is, the 

job was bid for $89,000.00 •. We have C~ptroller 

documents statin9 that the institution, the vendor 

had only delivered and received $87,000.00, 

soventy-six thousand and some odd dollars in 
-

products. So "~e arr. missing $2,000.00 "mrth cf 

items that th~ institution did not receive that 

were orig in:tlly bid. ~1e are $2, 000.00 off. The 

vendor was·p~id, but the Comptroller documents 

do not ascertain where the extra $2,000.00 went. 

!-!R. SPENCER: In order not to delay the 

Court and hold up the matter, \J7e have been trying 

to work it c~t and ~~ cannot reconcile the· amount. 

To me it appeurs that there is a conflictinq 

statement here and Mr. Berry and I agree that when 

we total, we don't ge~ the same total they get. 
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THE COURT: They have probably qot an 

adding machine. 

MR. SPENCERs Well, ~they are pretty simple 

totals·, and we also eat other than at Shoney • s and 

we think we are right on the totals and they just 

don • t come out the same way.. But .in order not to 

delay ·the matter, if we introduce the ·things and 

agree that one document shows certain payments and 

another document shows certain payments. ~~at 

we came out to is a difference of a few hundred 

dollars. 

MR. BARRY: This is the fin:ll pal~ent. 

This·is what we paid. 

· MR. SPENCEn: But we have a copy of the 

document and it is for a different amount. 

!A-~. B..~R..~Y: The preble;~ is that the job 

was bid for 89, and there seems to be a discrepancy 

of just exactly what was paid, anywhere between 

approximately eiqhty-six thousand all the way up 

to eighty-seven thousand. 

MR. SPENCER: J:t looks to us, Judge, it 

looks to me that though taking this fiqure ae 

correct, because that is what this shows, and 

that is after these deductions, taking that as 

correct, and then taking this, ~hich we knov1 is 
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not correct and adding, instead of making it 

twenty-nine fifty-five, which is what the copy of 

the voucher sho\·1s, .$2;917 .10. We conclude they 

must have pkid $S7,25B.2l. ~hey say they paid 

$85,947.12. 

THE COURT: Eighty.,..five tarhat? 

1m. SPENCER: $947.12. 

HI~. EJ:..RRY: The payment went to ·the 

v~ndors .• 

THE COURT: vfuat does the State say 

they paid? 

HR. S:PENCER: In another place the:y 

~o.y $87,253.21, instead of $85,9-17.l2a So \·;e ha\7i'! 

a variance of about $1,300.00. 

C,.. .• ,;; 
.... l,.. ....... \."G. sho~~i you, Judge? Here is on~ 

doc~'"nent, ~:-~.ich is an invoice, .and after taking 

cff for so::.~ it.mas that w~re not delivered, they 

paid t.'U.s a.ornount. And if l"OU total these t~~ 

fiqures, you got that figure, and we both agree 

that is "1h:tt they paid. 1qow, they then produce 

this doc~~ent, shows an additional invoice for 

$2,955.03, ~r:~ ::: copy of a Voucher No. 33SS for 

$2,917.10. So if you add the $2,917.10 to this, 

you get $87,258 •. 21. :Out then they give 1·1r. BarX1" 

another document which they had ~~itten afterwards, 
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and they said that they paid u total of $85,947.12, 

and they tho\·Ted the pet.yments .by 'bro invoices, two 

vouchers. l~nd one of the:-u is this very voucher, 

3393, ~·hich the:-y say ~ras .in this amount. But 

there is a copy of it, and ~t obviously was in that 

amount. 

!-!R. BARRY: So the end result being 

General ~·~er1i.cal got paid, but we don •t kno'\': if 

SPENCER; tve don •t kno"t·t what they 

't-7ere p~io • 

r:n. EA~~RY: tie think the State paid that. 

ar..ount .• 

TTIE COURT: Well, subject to that, you 

::11 can cl:--.!"'i:f:y· thr.-.t. ~"!c kno\·" the State paicl at 

le!!.~t thi~ r:-.u~h? 

?"~. ~PE!lCEn: i~nd perh!!p~ --

TTIE COURT: More? $87,258.21? 

r·!~. SPENCER: In order to save tine, 

we are l·:illing to stipulate these records would 

be produced l:y the Treasurer's office or Cornptroll(r. 

!-~'il. r-r-;.r..nY: Cc~ptroller. 

nn. SPENCER: By the Comptroller's 

office. 

Tl!E COURT: l·iake this Number 12. 
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NO~:C: The al>ove-referrecl-to documents 

from the Cccpt:!:"ollcr•s office are marked and file~ 

'-.s Co::t.'nonl;eal·cl:i.' s :D:hibit Nunlber 12. 

~m. SPm:cER: If Your Honor please, ·for 

the record, in crder to save time and shorten this 

sine~ ~hero ic ocrae question in my mind 

us to ho-w; c;t:i.c}.:.ly a . ..,_.,i tness can yet here, and as 

to ,.~hat e>:pl.,i.nation the '\"Yitness can give, the 

Con:u-:lonlN"cal th ~nd the dcfe~nse are prepared to 

r.;tipulz;.te tr!G !ollov:ing: That tlu:: State 

Cor1ptrolle-r, c1: a representative of t.'rtat office, 

if co.lled to te:: tify, \'"OU.ld proc1uce, among other· 

sole\ tc- T.:yi.cl..::..:rg Tr~ining School by Contract 

St..;!:''\,.iccs, 1'-u.rc~~:.:;e OrC.er ~69608, Requisition 

Numb~.r 5-451, dated Nov~ber 10, 1976, and showir..g 

naar the bettor:-~ an <mount certified for payment, 

$84,341.11. to Contract Services Interiors at the 

aC.dres s sho\:n • 

invoice, that is the top half of it is the same 

down to the line that sr:.yc veneor should not write 

belo\-1 this line, and that invoice to the same 
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people anc by the same people, contract Service~ 

Interiors is an invoice for $2,955.08. l~nd that 

invoice, on the same copy of the paper, there is 

a copy of the State draft, check receipt or.~aft 

for Voucher Number 3398 on Purchase Order 

N~~er 69608 showing a payment of $2,917.10. 

And ''~e assume, and by aqreement \rtill agree that 

t.hi~ is a copy of a voucher to Contrt!ct Services 

Interiors and that those b~~ itans, tho $c4,34l.ll 

and the $2,917.10 tot&l $87,258.21. And it t·;ould 

eppa~~ fror.1 these tv:o documents th3t th~ St.ate 

paid tr~~ amount to Contract Scl~lices Int~~icrs. 

However, the sane offico.then produced, o~ I'm 

~crry, not the same office, but ·I~r. ;:..lc~:ic~:, 

lt.:tt~!" to l1r. l-1a.n!.c:y, the: Office 1·1ttnc.~~r 

Ccntrr:.C't Sc~ticcs, \=d th rc.fcr~ncc::. to the 

.. .. -" . .,_ 

Purchase Order No. 69SOO. And in L~at letter ha 

states that the .net paid to Contract Services, 

in~tead of $B7i258.21, _he states it is $05,947.12. 

So the stipulation i~ that Contract Service~ ,·ras 

p~id :'i.!l ar.1ount, but thct thG: rE-cora~ art. ir 

a state of ccnfu::;icn f:iO thc:.t t-1c de not l:::~·.: \·:he:thc! 

it waG the less~r amount of $85,947.12 cr the 

greater ar:-.ount of $B7, 258.21, or sornethin£' in 
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THE COURT: Okay. 

11~ 

MR. SP~lCER: Your Honor please, then at 

this point lfe would .move to strike th~ 

Commonweaith's·evidence as to both counts of indic1.-

ment en a number of grov.nt!s. First of all, and I 

don't ,.,ant to bore the Court by total recitation o : 

ye~terday's ar~~en~, but first of all on the 

groundl~ that t:.o crime bar: been estc.blished. 

THE COU~T: I think, H!:. Spencer, thiit. 

I thir:l: 

priwtt faci~ ca~t' C2t thi!!; ti~r.:. 

J:.nd !l';r_:conG.l ·', 

and I am sure the court • s co~cnt wi 1~. ........:~:;·s 

be the same, but seconal;.,, on the qrounds th1.:.t in 

neither instant, neither.as samples or as to 

installation, is there any cvidenc@. that Z.!r. 

$9,588.00, as sho\:-n on t~1e e,.:hibit entar(;d. by 

!-'!r. Schmidt as havin0 be: en the &lount that th~/ 

anticipated puying for i~stallation and s~1pla3. 
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THE COURT: I ~zill overrule your 

l·iR. SPEl~CEr~: Let me confer \-lith ·my 
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~~OTE: At this point counsel is conferriJ~g 

with the defendant. 

I·,R. SFEl-iCER: Th~ defense rests, also, 

Your Honor. 

'IFrE COURT: 1~0"1, I have qot some 

qu~stions to decide, whether the Cc~onwealth 

proved b!:yoncJ. a reasonable doubt 1 and I \ii 11 br;: 

p~rfectl~7 honest \-lith your gentlen:en, this is 

·much n,\jre ssr ious thL!n c.;n c-. l'!'otion to a trike. 

! ht.\7 u stullie6. th~ cocur~1ento ca.refully, 

nnd this case is uictinguished fro~ ~h~ one 

yesterday. The defendant consisten~y in his 

purchase orders to his home office has said, 

"Advise ~tt •. P~bert Mcintyre, installern, and 

his phor~e number 1 "one week prior to the first 

bhiptii.;:nt. Shipnentc start to finisl1 Cic not e-;.:c\.:cd 

one week". That is not.ic~ to everybody th::t 1!r. 

Robert Uclntyre, \:ho apparently, there ~ras a 

charge for him in!:te:.lling. I~nd I have sc:m1e 
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difficulty on this point. I see that the inst~lli1g 

price might be entirely different, the furniture 

be qiven, but the installing price be included 

in thgre, anc1 was a separc:te it~-n .• 

Now, the invoice from the defendant 

says, "~mke check to Mr. Robert Mcintl~e, Install-. 

er·; Virginia B~ach, Virqinia, 23455, "tmich is 

cons:i.stant with that. 1snd th:;.t is for tha 

in~tallation of furniture. 

Now, you 90 all the ~":ly back to the bid 

part, and the bid ca:ct.e in but the price , . .,a~, to 

include the installation. Som~1here alor.g the 

way, th~ State changed its li:ind an.:t se.id, "No, i·.t 

is not in the contract. ~·~e arc: goinc; to inst.all 

it:". E"..tt to rn~, th~ r:tat~ ha1 cnt.e.r~:1 into ,. 

contract ''"hich includt:.!d the i~:.:t~lle!tion., 1.lnu I 

think thQ State is ju5t as bo~nd an ~n ir.dividu~l. 

The Supreme Court has consistently saicJ you mu!:t 

stand behind the ~ord of the State, and here i 

think the State committed .itself. It changed its 

position. I can very "<~ell see, and I den' t kno'.·' 

\-:here the money \"rent, it went to Hr.. nc!r..tyrc b~, 

everything I have., that ?·!r. Hcintyre could have 

brought the furniture up there. Wncn he brought 

the furniture up the~e, ca~e hack and told the 
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defendant, 11Well, I have installed the furniture", 

and after he tells him that, tile defendant then 

writes to the State and says, ni went the money fo~ --- =-=-
the installation, which .is $3,890.00. But don't 

make the check payable to me, make the . .-check pay­

able to Mr. Mcintyre~. Be never planned· tha~ ·the 

check ·was to be made payable to him. And I think 

quite frankly, and I don't ~~nt to cut you off, 

l-1r. Barry, I just \tant to give ycu the facts 

before the Court. I1e is entitled to every reason­

aLl6 hypoth~sis of innocence. It is the ciuty of 

the Comreonwac..l th to prove: the case beyond a r.ba-

aona.blc doubt. .And ql!i to .fra:litl}·, I have a doubt. 

as to that. It has been consietent f2~crr. th~ ctart. 

lie\·: t.hi~:;: is on the ir4ostallatio!1, his };.!osition ha:= 

l>£!~~n consiE:ter..t. 

Another thing ~~at ~~rries me so about 

·these cases, gentlemen, being a Judge, I am not 

involved in the everyday business world, ane I 

don't se~ this, excuse the e~~ression, how loosely 

bucinecc is ha:1ci.le:d. I \:ish some of my cred.i tors 

would pcs~ibl~l be that loose, but they aren't. 

There is so much done by the telephon~ in the fast 

world that we live in, nothing is documentee. 
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But on the installation charge, now as far as the· 

State having a breach of contract against him, I am 

not in a position to decide that because he did 

have a. contract for the installation. N0\'1 I don't 

think the State can change its position without 

some negotiations~ They can't say, fti 1m going tc 

install the furniture· and I &~ going to take that 

out". 

On the in~tallation charge, I see no 

other way but that the defendant is entitled to 

the reasonable doubt, and the Co~onwealth has 

failed to carry its burden beyond a reasonable 

doubt. I don't guess you ,.;ant to argue, Hr .. 

Spencer? Unlesc· you hG;.ve somathing to ada, Ur .• 

Barry, I can see no rea~on --

HR. SPE!~CER: I have a question, Your 

Honor. 

THE COURT: I am going to get to that. 

You have another one coming. 

~m. SPENCER: No, about this, Ju~ge, 

There is no identification as yet. Despite my re· 

que~t fer a bill ~nd a suppl~ental bill a~ to 

\·:hich count of the indicti;:ent deals l;i th the 

installation --

THE COUnT: ~iell, it is t\10 counts of 
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MR. SPENCER: Yes, sir, but I do not 

know and have never known which count of this 
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indictment deals l'Tith installation and \lhich coun-c 

deals with samples • There is .nothinq in e~ ther the 

indictment. or the Bill of ~articulars or the 

·supplemental answers to desig:na te that. 

THE COURT: Well, I can handle ~~at. 

~1r. Barry, t1hat did you have? 

r.m. BARRY: The only real cormr.er1t we hav ~ 

concerning installation, Your Honor, is on the bac: 

of the check l·:ritten to Robert Mcintyre, Dave 

Mosteller, or a signature that '~uld appear to ba 

hi·s naa-ne, appears on ·the back of the check. Sc the 

only inference that t-!e have befor6 the. Court at 

this time, anu you are absolutely correct, ic that 

the. check did eventually end up in !~r. l·1ostcllal& 's 

hands. 

nm COURT: I know, but !-1r. r.1cintyre 

could very well have owed him the money. Just the 

very naked siqnature on the check does not make 

him crimina~ly liable •. I mean as long as it i~ 

his signature and the check is good. Lut I don't 

see any other theory than the defendant, the bur~cJ 

hasn't been carried beyond a reasonable doubt in 
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Number 1. 

Now, Mr. Spencer, I ~ill qive you an 
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exception, if you want, about Count l~Ua'nber 2, and 

J: will allow you, because Count Number 2 has 

qiven me a different thouqht at this time, so I 

will let you gentlem~n arque Count N~ber 2, 

which would be as to the a~~ndoned furniture. 

f-iR. SPENCER: If Your P.onor please, I· 

~·JOuld note an exception, and spt:cif.ically so thsre 

is --

THE COURT: You are excepting to xne 

dismissing it? 

f·tR. SPEl~CER: l~o, · sir, I am e>:ccpti.ng 

to th~ Co~rt decign~ting Cc~nt 1 opplie;~~ .. e. 

to the installation. Tr:is, cf neccscit~", l!leans 

Attorney today has made no desiqn~tion. It appe~r~ 

to me, and 7 ~rould be very interested in hearing 

the Cammonwealth 1 s response to this, that as a 

matter. of fact, t-:hate,,er occurred, occurred ac 

one event, and that if a fraucS.. ,.,~s precticcd, it 

~-tas a single fraud. If the Court \·till note.~, th~ 

onl~, evidence that deal A ,.,i t.h the mnount either 

for installation or for sar..ples 
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THE COURT: Well, suppose he was defraud~ 

ing his company? Is that defrauding the 

Commont-ieal th? 

l..tR •. SPENCER: No, sir. 'That t1as what 

I argued yesterday. 

THE COUR'l': I know you did. That is 

why I asked. Z wanted to see if you would be 

consistent today. 

r~n~. SPENCER: Yes, sir. That has nothin.! 

to do with this indic~,ent because the Bill of 

Particulars, the .indictments both make plain that 

the theft was from the Commonwealth of Virginia. 

THE COURT: See, yesterday, they had 

totally, what ·the commont1ealth paid, cr ~1hat money 

went from the vendor back to !nterRoyal was 

forty-t\10 thousand some-cdd dollars. The contruct 

as I recall, was something like sixty-eight 

thousand. 

MR. SPENCER: The contract, Your Honor, 

was $60,500.00. 

TI!E COURT: l\'ell 1 it t.TCLS en $18, 000.00 

~ifference, I recall. 

l-1R. SPEl~CER: Well, actuu.lly it \·:as 

$16,000.00 difference because you rem~~ber you hav~ 

the $2,400.00. 
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THE COURT: Oh, yes, the $2,400.00. I 

remember that. 

MR. SPID~CER: But it.i5 the same 

situation as I argued yesterday. I ar.i not at thjs 

point def~nd~ng any claim or charge fc;:rr action a! 

between the ~ampany, in this instance, General 

·Medical, through its subsidiary, the service 

company, Contract. Service Company.. The ch&rge is 

l:1 theft from the Commont~eal th, and th<:!re has be·~.:: I. 

no sho\t:ing that this defendant recei'\"ad anything 

from anybody for any purpose. Ther·e is 110 evidel ce 

whatsoever that the defendant got payncnt from 
• 

anybody for any .part of the 1noney that changed. 

hand~ i.n connectiorl \·1ith this case. 

TI!E CCUh~: There hasn't beer. any £bn-:.?· 

has lost anything? 

t.m. BAnRY: ltlell, \-that you have pre­

sently before the Court is a situation where the 

Commonwealth put.out a bid. The bid is approxi-

reately $89,000.00. Now \rt"hen they put cut the bic, 

in all fairness to everyone, varioun peOi?le bid 

on it. And then \·:hen the vendor~ come to the 

re?resentative of InterRoyal, Hr. Hostellcr, he 

gives th~~ a figure. And in that figure is 
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computed approximately $9,000.00 worth of goodies, 

installation and samples. So then, baaed on that, 

the vendor then bids, wins the bid, and in the 

lonq ru.'1., after. the services are all done, this 

vendor is paic:t, ·~y the Commonwealth. And what the 

vendor is paid is not-only his bid price, but 

fiqured into that i·s $5,800.00 ~rth of samples. 

so yes, the commonwealth aqain loses money. 

THE COURT: !n this case it is only 

$3,000.00? 

lm. A~P~Y: 'Th~t is all the C~~onwe~th 

has. The Commonwealth has two pieces of evidence, 

one that an i£em that the \?e.ndor_s re-lied on fre!fi 

tha desk of Dave Mosteller, signed b~· a.n individut!.. 

named D~~'e, says that he is ~~inez tc che.r~e them 

$5,800.00, and that is figured ]nto ~~a pricA. 

Jl_"ld then of course you l1ave: a sho\·:ing that at 

least $3,000.00 of that $5,800.00 was indeed paid 

for sampl.es. 

The Commonwealth's position, for arqumen~ 

i~ the $5, 800.00, but l•7e ha,:-e ll!"t. actunl sho~·:ing 

of $3,800.00 p~id for sw~ple~ th~t did net ezist. 

Z·!R. SP~~ER: I think 1-!r. B=.rr"'J perhaps 

will agree \~i th me that he mads ar, errol: in his 

statement, and I think attempt~d to correct it 
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when he said what the vendor \~S paid is not only 

the bid price, and then he added, but included in 

that was the cost for the samples and the instal­

lation. r?hat the vendor was paid was the bid 

··price into which had been fa.ctored a .little bit at 

a time, the charge .for the installation and the 

samp1es. 

Now, .if you examine the bid, Your Honer-, 

you hnve a contract with the Commonwealth, the 

Commonwealth was the ~Akor of the contract, and 

right on the face of it, it snys the vendor r.Ay 

be required to furnish samples • · And there is nc. 

evidence whether they were or.wercn't re~~ired to 

furnish smnples. There is some ter:ti.l!!ony from 

sornc o!: th~ people at tha hoapital thnt they S&\·~ 

no samples there, but that particuler hole has 

never been closed. Plua thP fact, Your Honor, 

that the Commonwealth creates a contract and put 

something in which is uncertain .in ·nature. 'l'hen 

anyone who was trying to respond ~o the 

Commonwealth's contract had to speculate as to 'rha ~ 

their ultL~ate liability might be, and in thi~ 

case Dave told them, "fll::tor in n and Judge, 

I have to look at it to get the amount. 

THE COURT: l·7hich one? 
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MR. SPENCER: 6, I believe. Dave told 

the.-n, 11factor in the amount for samples, $5,800.00 

Mcintyre installation, $3,788.00, a total of 

$9,588.00~. 

Now, there is ·no evidence, as the Court 

has already ruled,· on the question of the 

installtion~ and that .takes out .$3~788.00 of this. 

And there is no evidence at all that Mr. Mosteller 

qot anything, any part of the $5,800.00 that was. 

identified there as beinq factored in £or samples. 

THE COURT: Well, now, where is the 

$5,800.00 for samples? 

~m. SPENCER: night on that top sheet, 

Your Honor. 

TH~ COURT: You mean his little note? 

1-iR. SPENCER: Yen, sir. "'J:hat is the 

cnly place in the case where tha figures appear. 

1-m. BARRY: That is the only figure th=!tt 

appears as $5,800.00. There are figures later 

dealing with samples. 

THE COURT: Yes, the samples for 

$3,000.00, they sent an invoice for thct. 

HR. SPEt~CER: The invoice? The: Court 

is speaking of EY~ibit 

THE COURT: Exhibit 8. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

908 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 355·4335 

MR. SPENCER: B? 

THE COURT: Abandoned samples used to 

sell Lynchburg Training School and Hospita1. 
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It says, 0make check payable to Dave Mosteller, 

sample account .... 

MR. SPENCER: Yes, sir, that is the 

total exhibit. There•s·no check here. There is 

no showing that it was ev7r paid. 

MR. BARRY: That is the next exhibit, 

frcm H.r • Manley .. 

THE COURT: 10 and 11. 

!~. SPENCER: If Your Honor please:, \!h~t 

this is is a copy of something, but there is no 

sho\:Ting of what this is. 

THE COtmT: !'..r • Spencer, I don 't thir~;. 

there is any question thz;t I have got enough 

bafore ~e that t.'le check was pnid. 

!m. SPENCERs Wh~re is the evidence ·tha~ 

the check is paid? 

~BE COURT: I listened to the witnesses 

and I listened to what this man said. 

MR. SPENCER: Ho one, Your Honor, haz 

said that a check \!rent to Host~ller. 

Tin:! COURT: tal ell, I ~hink the las·;: 

witness did or the next-to-the-last \7i tness. 
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MR. BARRY: Mr. Manley, Your Honor. 
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THE COURT: He said he couldn't do it by 

this, but be could do it by this. So r.tt. Barry 

introduced the other exhibit. 

Well, I have a question, Mr. Barry. 

You·sa.id.the CODDllonwealth.has 1ost, we'11 say 
: . 

$3,000.00 •. Where ·bas it. lost? Where has it shown 

to me thatit has been lost under this bill? 

MR. BARRY: The evidence the.t you have 

before the ~ourt is that when the oriqinal price 

was given to the ·vendor, s~.ples were fiqured 

into it, $5,800.00 worth, as a matter of fact, 

were figured into it. That is Commonwealth's 

Exhibit 6. 

THE COURT: That is the little notation~ 

t-m. BAP.RY: That's right. That is the 

notation. I mean that i~ givinq us a fore~re~ninq. 

Take that alone and no, that -is not enough, i 

agree. But from the desk of David Mosteller, it 
- ·-·-·-·-· .. 

says, ~I am going to charqe you $5,800.00 for 

samples". And then we found out that samples 

not only never showed up in Lynchburg, but they 

weren't even used to sell the job. And then tho 

vendor gets an invoice saying, ••pay $3,000.00 for 

samples that were used to sell the job~. And 
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of course the whole thing is passed on.to the 

Commonwealth because it ·was sent on in the bid. 

THE COURT: What .is ~ sample? There 

was some evidence that that is what is delivered 

first, to ~ook at? 

MR. BARRY: !t'hat 's %'ight. 

~HE.COURT: Suppose he ~ncludes --he 

calls it samples. You have one definition of 

samples, or the Commonwealth has one .definition'. cf 

s~ples and he has samethinq else. Didn't the 

Commonwealth verify that it .cqot a~l the £urnitt:re 

that it paid'for? 

t-in. BA.lt."q,Y: Yes, they did, a~l ·the 

.furniture that. they paid for, that ·they req\.tested 

on the bid. 

THE COURT: They qot c..ll that furniture? 

r·m. BAP~Y: That's correct. 

THE COURT: l·1ell, what is bothering me, 

Mr. Barry, where is the $3,000.00? -~~ere do you 

get the $3,000.00 out of the contract? 

l-iR. BARRY: All right, aqain, when the 

job \vas originally bid to General f·1edic~l, he 

tells us in r~s little letter that "yes, in 

addition to what you are going to pay for the 

furniture, you are going to pay such and such 
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amount for installation and such and such amount 

for samples". 

'!'HE COURT.: Where ·is that, the Generia.l 

1·1edical 

MR. BABRY: No, Commonwealth's .Exhibit 

6, I guess, the :memo. 

'!'BE COURT: Oh, we go back to the memo? 

l·~ell, I can't read ·that. t-1hat is that numbers · 

in red, A!-!C? It looks ~ike a prescription. t·"hE.t 

is that? 

lJ'.aR. BARRY: J: think that's are, Judge. 

The numbers in red ·are Royal cost. lmen you read 

the documen~, you see Royal cost, and you see p~-

bid cost, so you can fiqure that the noyal cost i~ 

this, and then including my little ~cunt for 

installation and samples, then \·:a ha''e the pre-bic 

cost, then the bid cost is the extra 4.6 percent 

that Mr.. Manley testified to you about. So that 

is how we .break it down.. And in the pre-bid cost, 

he has figured on each stick of furniture approxi­

mately maybe $8.00, something along those lines. 

THE COURT: l•jell, let me a£1: .YOU a 

question. You are talking about ccr-ar.onl-1cal th 's 

Exhibit Number 6. l-!y understanding of Commonwealth's 

l~umber 3, the figures agree \:i th these red. figures ? 
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r~. SPENCER: That is correct. 

!-tR. ·BARRY: 'l'ha t was his testimony. 

I don't ~Jlow what the witness said. 
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l·IR. SPENCER: I didn 1 t testify. ! 1m 

not a witnass. 

'l'HE COURT.: Both of you all have been 

dcing quite a bit of that .• · · 

~rR. BAP~Y: These £igures _don't corres­

pond. These aren't the same fiqures. These are 

t.'l~ bid costs. 

z-m. SPENCER: These don •t correspond, 

Judge. These are the bid figures which he takes 

thi~ and adds .lus profit to that, and gets this. 

THE COURT: Gentlemen, th:1t is for the 

in!;t.allation? 

rm. SPENCER; Ue didn't say that they 

m:c.~ the same figures. He said that this 'WOUld be 

,.;hat he bid it to the State. This would be what 

he ,.,as qoing to have to pay for it. And the 

diff~rence, '\-1hich was $3, 62, wou~d have been his 

profit. And he compared every one of them down 

hcrt.~. and he said that held true on everything on 

th~ first page, ~~d then hs went through and 

scannec the others, and he said it appeared to h!m 

that that would hold true throughout. 
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THE COURT: ~his is what the defendant 

said his own --

~m. SPENCER: Yes, and that is the one 

that sho~1s the same figure ·that is do1m here, the 

.$22.32. 

~BE COURT: The State paid for it, plus 

the marl~-up? 

!.m.BP.rutY: 'l'hat is ";aat the factory 

got. 

THE ·coURT: Yes, I knotT the factory g·ot 

that. 

I•Ut. BARRY: The factory dilLi •t get this, 

the only evidence is that the factory qot that. 

~m. srm~CER: There is no evidence th~ 

factory got anything. 

TEE COURT: No, they got that. 

MR. BARRY: Hr. f\.1cEntee said, anti I 

think it would be fair to say that the factory 

never saw the pre-bid cost that l-ir. Mosteller has 

on that. As a -matter of fact, the :factory had no 

idea, obviously, because that is the only piece 

of evidence that they got. 

1~. SPENCER: If Your Honor please, I 

think l·1r. Barry has gone beyond the evidenco here. 

l·!R. B..~P~Y: !-1r. McEntee was very candid, 
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very straightforward. He said, "Yes, i~ my busi­

ness that is what ~ qet 11 
.• 

~1R. SPENCER: Mr. ~1cEntee never testifiec 

that he got anything. Be did not testify as to 

what InterRoyal got. He said this was the price, 

but he never said they got anything .• 

Now, if I may interpose one question to 

sort of follov1 up on the Court 1 s line of questio.ns , 

you have asked 1-ir. Barry a.bout the $3, 000.00 and 

where is there any sho\';ring that the camnonwealth 

lost $3,000.00. If .he came up with an answer 

that l'tould sho\'1 that the Commonwealth lost 

$3,000.00, then pf course, my question would ba·. 

what happened to the $2,880.00 left? 

Tn'"'E cour .. T: tiell, 1 c.r:, not \:orried abo·..:-: 

what is left. I 'nt \·lo:-ried about ho\; he can get 

$3,000.00 out of it. I think it .is the duty of 

the Commonwealth to be able to show that to me. 

I.t. is not my duty to search it out. And I have 

~ooked at these documents and loQked at the&'"n. ! 

think I understand then'l. I could be \'.7ronq, but 

I think l do. But this is not a breach of cont:.ct 

suit. This is a criminal prosecution 1t1here the 

liberty of the individual is at stake. And until 

i e..'ll convinced beyond all doub1:., then I kno,·1 
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firmly what my duty is. And if I am convinced 

beyond all doubt, I know what my duty is then. 
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MR. BARRY: Perhaps I E..."':l not e~plaining 

it. 

'rHE COURT: NO\\", when I look at the bid 

price, I as·sume that ·these totals. come out right. 

This was the bid that lfa.S submitted, which the 

Commonwealth accepted? 

MR. BA'F..RY: Absolutely. 

THE COURT: Less 1. perccut if you pay 

within 21 days? 

Y.LR. ~Y: That's rifJht. 

THE counT: Then so::.ebody hus taken 10· 

percent of the fiqure. I uon't i:r.o~; wr.e.t that is. 

got tv understand if; that th~ \Jholc thin;J \.:-ac 

figured in in the very beginning, an~~ th~~ i~ tli·! 

reason the Commonwealth lost money, because \·Then 

the .. bid went out, the money wns already fiqured 

into it. 

z ... iR. B.~llRY: No, it ir, not h~'pothetical., 

b::.·cau::;a you can tc.:ll by locl~ing at. Cor.-:7lon\·loal th' s 

E~:hibit 6, the ite.-:1 that \las ra:licci upcr. b:l 

Gencri..l Hedical to actcrrninc \-~hat it lras going to 
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cost them. The Royal cost is obvious what it is 

going to cost InterRoyal. The pre-bid cost figure~ 

in the additional cost, which is it1stallation ar~c: 

samples .•. And then the bid coGt \·Til.l be the Royal 

cost, Mosteller's cost. And then finally the 

mark-up by General Medical. That's ·the reason 

the Commonwealth lo~es all the money. 

THE COURT: Well, no~·: I have be~ore me 

the fact that, on your Commonwealth's N~ber G, 

and that is a qeneral reque&t and l'that they \•1ant.. 

In .red they have a total cost of $3 2 • 32. Nc\-." the: 

bid cost.is $33.94, riqht? 

MR. BARRY: That's right. 

THE COURT: All right. So out of th3t 

yo\l are saying th!:.t $3,000.00 ic; built i..-. O!i tho:.'..: 

items? 

rom. BARRY: Built into every single: or.·:. 

of them. knd the reason it is built into every 

single one of ~em is because they have. to bid. 

And Commonwealth's Exhibit 3 shous that each specir-

fie item is bid on. That ia the reason \-1~ he.d 

~o many winners. That is the reas~n ~~. Bro~ks 

had to go through so mar.1• sheets to dcterraine '~h:> 

"1on en each ite."':'~. 

Judge, \:ithout belab:::ring it, uhen you 
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look at Commonwealth's Exhibit 6, you \·till see 

that $8.00 .is the exact amount on every singlo 
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item that has been marked up betweon the Royal cost 

and the pre-bid cost. And without bec~~ing too 

mathematically involved,. I would suggest to the 

Court that if they. took ·that $8.00 by the number 

of items it was marked up, they would probably con1~ 

up \·Tith ninety-five hundred and scr.te-odd dollar£;. 

T~ COURT: It is $8.00 on each on~ of 

them? 

Mr • Barry, CJUi te frankly it is beg inr.i n ~ 

to make more sense ~ow, be:ause ! have not 

thoroughly studied all of them, I have been up 

here trying to fiqure the thing cut. '!'his is the 

firzt tim~ it has been brought t.c m~,. :1ttention thzt ·: 

each iten~ was raisetl $8.0G, urtlecs l ,.~~s asle~p, 

z~~m. BARRY: Judge, I come up ~1ith 

appro1:imately 1206 items. :tf you multiply that 

by 8, you qet real close.to $9,6QO.OO, tho ~~ount 

on the statement there. 

1·1R. SPE!·1CEi!: $8, ~00.00, the m:1ount on 

the stateme~t is. 

MR. BARRY: Or. Comrraonwealth's Exhibit 

t1umber 6. 
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THE COURT: $9,588. 00 .• I see some of 

these things are multiple purchases. 
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!-'..R. BARP.Y: That's r iqht. Some are 1, 

some ara 13, some are .192. You just multiply it 

out and that .is the load. That is ~rhat the pre­

bid cost is. That is why he bid it different 

from the Royal cost. And that is the reason \lhy 

the pre-bid cost is what it is. 

1!'1IE COURT: l-lell, that still \·:OUld net 

change my opinion on the inntallation. 

I-1R. 'BA1mY: i under stand. The COl'T:10n-

~~alth has failed to meet its burden. tilloever FU~ 

•insta.llc:.ticn per Mr • .l'.lexicl~" on the contract 

changed \.rhatever the original ·intantio:: h~,, bt:er., 

obviously, c! the ·institution •. I don't h::vc ar.;· 

problen ~:ith that. But thia is built into· it CL~·: 

they said they didn • t see E:arrtplcs. Hone \-·or~ 

delivered. They didn •t e'\"cn sec any \~hen th~y ,.:~! c 

t-~ing to decide to buy the furniture. 

THE COURT: I am beginning to see wh~~ 

you are tall:ing about. That is why I wanted tc 

give you a chance to point it ou~. 

TEE COURT: You ~ill hnvc e~~al ti~e. 
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I see the situation no\ft. 
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l-iR. SPENCER: Judge, I •m afraid that the 

Court is no~" going bacl~ to what I t.~ink is an 

erroneou!l vietl of it. You have previously put 

the question, •Where did the Commonwealth lose 

$3,000.00'2" And Mr. Barry has succeeded in avoid~nq 

any effort to respond to that by showinq this 

fact which he has .brought to the Court's attcntic~. 

Ncn-1 I lv~uld like to point out to tlie Court that. 

t.rhat l!r. "Parry has .said is not unifo~,ly correct. 

I em beginning to '·tonder if 1ny copy of this is 

the same. If the Court td.ll lcok r.t the eecone 

page, just fer ~emple, the seco!U itc.!i,, I 

don't get an $8.00 differe~e. 

Tl!E COURT: Yo\.i get a ~!).00 C.iffcrcncc;. 

you ~o ov~r, and I havo just gone trxough very 

quickly, 32 take away 23 iz 9. 

THE COURT: That is a $9.00 difference. 

Then you go back specificnlly to G. ~here miqht 

be another on~ that i5 net eAq~tly e. 
HR • SPEI~CER: Go over to P~gc. 13, en<.:"~ 

thcro i~ a diffe-rence of $3 .12, it loc::s lil;c to 

THE COURT: l'fnat item ic that? 
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MR. SPm'!CER: It is the first item on 

13~ 

that page •. 

TEE COURT: Here is another $9.00 one, 

76 to es. Th~t would be another $9.00. That 

might be where your dollars are off .. 

Mn. SPENCER: But look at the first 

item on Page 13 • I don ' t knOTI7, I can read the 

description, Judge. There are no j.tem nu:nbers 

on thit: thing • 

'ZBE COURT: But it has got it in the 

margin, 4 8 r ~ 6 • 

1-m. SPE~1CER: Judge, I don ' t kno·;~ \':her-:~ 

you are reading fro!n. l don • t ha\'e any of th~ t · 

TI~~ COURT: l.:re. you loo!:in;; c.t thic::, 

Cc::x:non~·~aL:.l th. 's E:.:hibi t G? 

!!!: • SPEl~CER: Comrnon\-Ieal th 's El:hibi t :, 

Page 13 of 14 pages. That ouqht to be the next 

to the lest page. 

TE!: COURT: For same %ea.son Paqe 12 .is 

not here. 

!-~~. SPEl~CER: On that one, l'e~. Se:;;, 

Juaqe, \·~c dor. 't have Pe.ge 14. 

TEE COURT: uo~1 th:1t apparently is or; 

a nur.ilier of items. Let's see. 
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MR. SPID:CER: But the difference is 
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THE COURT: Yes, but you have got a lot 

of different it~~s in ther~. I don't know what 

they amount to. But then you go back to 8. 

!·fit. SPENCER: Well, the point .I am maki:n~, 

Your Honor, ie that that is no sufficient base 

on which to hang a complete change in the Court's. 

decision in the matter, and abandonment of what 

I thought ,.ms the Court's very cogent question, 

"l·lhere O.id the Common\vealth loso $3, 000.00?" 

TI!E COURT: I reall v 2ee t1hcre thev lost 
~ -

it not·1, l·!r • Spencer • 

1-m. SPEllCER: .Judge, hou did they lose 

it t-lhe."l they, c s the Court ha~ pointeel out, th.:: 

this H • I~nd the Common'\-u:al th has said, ''t·:a qot 

this~. 

THE COURT: t·~ell, I know, but I don 1 t 

think bid rigqing is the riqht word, but he put 

the mark-up there. He kne\·t how much he ':ould 

charge up. z~nd he sent a differen~ thing tc hi~ 

home: office.. 

I·:R. SPE!;CEI~: Judge:, his hc.s~ office 

didn't send nnythin~ cut. 
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THE COURT: No, he would send it to the 

home office, and they would send him the furniture:;. 

So as a result, he was converting the Commonwealt~ 's: 

money to his o\<m use by a false representation. 

t-m. SPENCER: Judqe, you have just 

said, you just mentioned bid riqqing. 

THE COURT: I said :t didn't want to 

call it that. 

HR. SPENCER: Well, I t-lish you \·rould 

go ahead and call it that, because if you call it 

that, there is no offense, because there i5 no 

crime for bid rigging in Vir~inia. 

Trm COURT: Well larceny is call~d ~ 

lot of things. 

1-:H.. SPENCER: Sir? 

THE COURT: Larceny is called a let of 

different ~~ings. You can call it stealing. 

~m. SPENCER: But Judge, there ic nc 

statute that says that bid-rigging is called 

larceny. 

THE COURT: l'7o, ! don't thin}: thcr-:. i~. 

Eut I think thi~, frankly. If it Here not cc~;-

verted to money, it might be e. different que.ctic: •• 

If he used good sale~~nship, that is not 

lar.ceny. 
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MR. SPENCER: iiell now, Judge, you have 

just said the very thing that I have been saying 

all along. ~he Commonwealth ~s prosecuting a man 

for being a good salesman. Ar,d that .is exactly 

what the situation is .• 

THE COURT: I don't think yesterday 

they prosecuted him for beinq a good salesman. 

v·~ 
~,;.u.~. SPENCEl't: Sir? 

TEE COURT: Yesterday . they d4dn 't pros·e­

cute him for being a good salesman. 

I4R. SPENCER: ~1ell, yesterday ie: behine 

us, and you knol':- that I don't ~qrea \•1ith ~tour 

deci.sion, so I don't knov that we are qoin~ t.o 

get anY\·1here rearguing yesterdc.y, al-:hough if the 

Cou:t opens the door a bit, I may t:y to·gct 

somevihere ~:i th yesterciey. 

THE COURT: You hnve been tryin~ all 

day. 

MR. SPENCER: But I thought ta1e had 

made mere p~ogress today ~~an we. apparently have 

because noH you are qoing back. You have abandone:l 

your thinking a!: stated on the ber~=h t?dcy, . and 

no'-1 you are ~oing bac)~ and pickin~ vp on something 

from yesterday. You arc saying that therE: ";as 

something in thare. 
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1·~-t. SPEI:CER: All -riqht, .Judge, if you 

take this .little peculiarity which 1~. Barry 

wants you to utilize as a basis for convicting this 

defendant, $8.0~, what part of it was installatior.? 

t·1hat pZlrt of it was samples? 

1\.ncl let r.1e go to ·what I think is a 

final and aver, more telling question: HO"'i much 

did tho Commoll"tealth P"Y? t·7e don 't kno\-: "rha t 

the c~,r.on\;~~l th paid. The Commonwealth either 

p~id -- an:! thu CcnrJnonw-ealth has got a bid, as 

the Court has repeatedly said, fer $89,507.84. 

hD6 th~ Commonwealth paid either $37,258.21, or 

thc.sse t\;:) figurGs. Not::, that is the evidence. 

And ~et's sny, for purposes of discussion, that 

the Commonwealtil ~id $85,947.12, as one of their 

letter:: said. If you subtract tnat fran the bid 

~~ount $89,507.84, you have a difference of sam~ 

out this $3 1 440.00. If you take that figure tha~ 

th~ Ccr.nrlon\\'ealth didn't pay out, and you tuke t.h:. 

figure that the Court used a moment ago in its 
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reasoning on the inctallatiol\1 then you come to 

approximatell• the same total that you come to 

when you put together what the Commonwealth tried 

to sho't·l t:ae for. inst.allQtion, and 1-1hat the 

Commonwealth is trying ·to claim was for samples • 

So do we have a .situation where the Ccmmonwealth 

never paid for it? We don't-knmf, because we 

don't knou uru:.t the Common\olealth paid. For the. 

Court to go beyond ~~~t would require th~t the 

Court en~age i? pure speculation. The evidence 

is cleer. ·l·7~ don't kno~-1 what the Commcnv:eal th 

p~id. That is by stipulation, by aqre~~cnt 

bett·7ee.r" the Co~~ont-;a;:.l th and de;fenca. 

Nct'l hcl': can you say, Your Hor .. cr, if we 

Con •t l~.c~ ... '!.d;~t th~y pt..id, that t.f}c difference!! 

b~t~-:e3:-~ the bid end \:tc.t they clailc. they paid in 

one in::t~I~cc., or t~hzt they claim they paiu in 

another inst~nce, does not Tepresent thi~ $3,000.0) 

that the Ccurt is ~ooldng for? It's the smne 

ar.tount. It is a little bit more. It .is $3,440.00~-

So I suc~it, Your nonor, that the Commom~c~lth 

Hostelle;r got anything frc1n th~ Cccnon\'tc.alth. 

No\·l if I J~ay just pursue thi!; r..J. tter one 
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E:iliibi t l 1 Exhibit 3 , ·and Exhibit 6 • Looking at 

E%hibit 3, '"hich is the docmnent the Commonwealth 

sent out, wa can see that the Commonwealth was 

going to pay for an ash stand. Just ·taking the 

first item on the third sheet,- $33.94. If you 

loolt. back at E:thibit 6, you see ·that Mr. Schmidt 

figure:d that. his cost iii that would be $30.32. 

But if you lovk back in Commonwealth's Exhibit 

1, at th3 s~n~ figure, Lhe Commonwealth had it 

figurcc at ~15.00. So they paid something more 

than double ~lhat tho C~onltlea.lth had estimate::. 

But if tr1~ Cc~rt qoes on through thio 

docu:LLe:ut 1 anu compares the various pages 1 you l·1ill 

Iu~Ch l~: .. ch lcs~ • ar ... d b:t the: l·;ay I You:-: Honor, I z;; ·. 

glad I b~ought this to your attention, because 

suddenly I thir~k I have come on Page 14 of l4. 

We do find that page included as a part of Exhibit 

1 • And there's a good example, . because there 

t.he Ccmr.,cn\·:e~lth has estirnnted on a table that 

it. would i'~:i' $2~0 •. 00, c;.nc1 as u. m~tter o! fact, t::.E 

bid was $84.46. And az a furthar m£tter of fact, 

Hr. Schmidt's estimate on that of his co~t, wo 

don •t knol-l, because: aqain we don •t ha\"e Page 14 
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Page l4, but Exhibits l and .3 do have Page 14. 

So the point that i ~e, Your Honor, is when·you 
. . -

; 

start trying ~ deduce something frau this 

peculiarity that Mr. Barry has pointed out, I 

\\-ould sincerely urge the Court that you c:J.re being 

asked to speculate, aud that the Court ought net 

to, b~t ought to return to its earlier question, 

allow did ti1e Co~~onwealth -- show me where the 

evidence is that trte Commonwealth lost $3,00c.no? · 

TllE COUR~l hll riqht, ~~. Barry. Do 

:r-ou hnve anything further that you \-:ant to say? 

l·Zi.~. m~r~:Y: Just two real cr-:ticl~ thing~ 

\ieulth p~i<i, i~ thare: is any confusion, if you 

look at the exhibits you can tell that things wcr 

obviously being substituted because they weren •t 

being d~livered. That is a stat~ of confusion as 

to what was ~elivered and what wasn't delivered. 

Dut tl.a.c :r:oir~t the Cor-&.&I:&onwealth made, the vendor~, 

and if it is any problem, it is between the venao : 

and the Commonwealth. The original price was 

set, and what even caused us to have samples 
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equated in the original cost. And as far as an;' 

discrepancies conceivably in the Com."1lOD\·realth 's 

exhibit as tC' $15.00 ash stands ar.d $22.00 ash 

ste.nd~, if you l-till SL"t!pll'~ go bkck to !-1r. 1-.lexick.' s 

conversation, he s.a~ down a~d he talked with Mr. 
. . 

Mosteller.· These are ZnterRoyal products. i 

sulxr,it to the Court if there is any confusion, 

,.,here do ~"OU think he got these p::icco fr~~? 

Ee didn't make them up. He is not the Inter~o~l 

l·ffi. SPEUCER: !-ir. Barry 

MR. BAPJtY: I •m sorry. Thif.".t is rebut'i.i.l. 

I have got to he able to talk, and \:e can cl£la t~ 

lntcr. 

Th~ '·:hole amount, the t:hole SJ:.i~ci:fic~tic~, 

th~ e!ltir~ procedure ... ms af!tabliahc;.: d0\,!1·~ there 

there. "Did he help you t1ith tho layout? Diu 

he help ~·ou '·rith the specification::;"? Sura, he 

did a great dea.l. He sold the job. There is no 

confusion they all came frc:r:n Hosteller. I:..nd th::n 

iigurc.a tio\:n, they might change, b.ut t.hut:. h;;..~ r.c 

effect on th~ ultimate outcome. The ~utc~~ ic 

there were r10 sarnplc:s ever used. Tharc \·:ert: no 
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Till: COURT: \-Jell, gentleme.'1 1 the Court 

hc.s it -v·c:..ry .clE:?ar ir1 its mind now. I have not 

changed from the.installation. But on the other 

matter, .the Court views that :rather differently, 

~nd see~ wher~ it is. ·The diffic~lt part about 

tlua casa, and cases just like it, it is people 

t.;i.t.h such abili:ty can use .it in the· right way. 

All right, staud up. 

l~c·.r~: At this :point the defendant is 

s~nding. 

~iiZ COD:~·:: Cr& Count Number 1, the Court 

is: goi1 .. g ·;.c.; givl= ::r'cu the benefit of the doubt. 

and find you not guilty. 

On Count l~u.'Uber 2, the Court is going 

to fineS. you guilty as charged in the indictment. 

J~nd I-tt. Spencer, ! \·:ill note your exception to t."la 

Co~rt.' ~ r·~lil~9 an5. I \:ill continue th~ matter 

Until :f\~ay 6th, th~ presentence date. 

hll right, gentl~en. I don't suppose 

you all want to qo on further today? 
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MR. B.l\.RnY: No, sir. Let me just say the t 

we have one more case that will be pending 

tomorrm~, and that at the conclusion of that case, 

the Cornmont-;'ealth does not intend on prosecuting 

any further because of the convictions on the 

previous days# and today,and in anticipation of 

a conviction tomorrow. 

THE COURT: t·:~~ll, don 1 t let's 

anticipate. 

* * * * * * * * * • 
~...P.ING COUCLUDED .• 
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effective K~rch 1, 1972. 

Givan un~~r n.y hand this ___ day of. 

April, lSBO. 
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THE COURT: I want the Commonwealth to 

tell me, I see it as £our. indictments -

MR. BARRY: 1 am going to tell you. 

Fl0-967. ·throuqh 10-970. 

.THE· COURT: Each indictment· has two 

counts? 

~m. BARRY: Yes, sir. 

mE COURT: The same dates? Does the 

Bill of Particulars have a particular date or 

something? ·~here are four .indictments, two counts, 

and they are all the same dates? 

!I.R. BARRY: The ·dates ,are .similar because 

they involve a transaction from ·when .the job was 

bid for the Lynchburq ~raininq Center, buildings 

14 through 20, until the job was paid by the State 

of Virginia, camp~eted. 

THE COURT: Let's start with 967, the 

first count. What will that ..involve? 

MR • .BARRY: .That will involve the 

vendor, EVerett Waddey, and the first count will 

be installation. The second count will be 

samples. 

10-968 will involve the vendor Trend, 

I~corporated,_and again, in the first count, 
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10-969 will involve the vendor aqain, 

Southern. 

'tHE COtJR'l'1 Inst:a llation .and samples? 

MR. BARRY: Yes, sir. 

l0.-97P will .involve General -Medical/ 
. ; 

Contract Xnteriors, installation and samples. 

MR. SPENCER: Xf Your Honor please, .may 

I may one statement .before arraiqnment? I would 

move the Court to consolidate· all of these counts 

into a si119le count on the qround that on the 

face, and supporte_d by the Bill of Particulars, 

that these involve a single tran~action, and ·that 

it is a series of events· in. ·a single transaction 

that ought to be considered as one offense, if Jt 

be an of!ense. 

'!'HE COURT: Well, ;.I will reserve that, 

~!r. Spencer, until after .. I hear the evidence. 

The Commonwealth .. has ,an election. . ~hey can · 

combine J.t or they can make each one~ if that is 

the evidence. I never understood that rule of 

law, but that is wbat it i~, except the difference 

between petty and qrand larceny. A lot of times 

they combine them, each one petty larceny and 

ca:nbine them and make them qrand. That is the 
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NOTE: At ·this point the defendant is 

~ CLERK: ~he case of Commonwealth 

5 

versus David Mosteller~ ~he defendant is present 

in court and represented by Mr. Spencer. 

Mr-. Spencer., .are you prepared £or 

trial? 

MR. SPENCER: Yes. 

THE CLERK: David Mosteller, you are: 

eharqed in this indictment that during or about· 

August 1976 and continuinq thereafter until March, 

1977 in the City of Richmond, within the juris­

diction of this court, did feloniously and unlaw­

fully take, steal and carry away property whose 

value was in excess of $100.00 belonging to the 

Commonwealth of Virginia and its aqency, 

Lynchburg Training School and ~ospital. 

How do you plead to this count? 

DEFENDANT MOSTELLER: Not quilty. 

THE CLERK: The Grand Jury further 

presents that during or about Auqust, 1976 and 

continuing thereafter until March, 1977, within 

-. 
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the City of Richmond, David Mosteller did 

feloniously and unlawf~ly take, steal and carry 

away property whose val.ue was in excess of 

$100 .oo, belonging to the ·commonwealth of Virqini ~' 

and ~ts agency, Lynchburg ~raining Center .and 

Hospital .. 
. . . 

Bow do _you plead tO this count? 

DEFENDANT MOSTELLER: Not c.;Uilty .• 

THE CLERK: David Mosteller, you stane 

charqed in this indictment that you did, during 

or about August 1976, and continuing thereafter 

until March, ~977, in the City of Richmond, w±thil 

the jurisdiction of this Court, did feloniously 

and unlawfully take, steal an~ carry away propert~· 

whose value was in excess of $100.00 belon~inq to 

the Commonwealth of Virqinia and its agency, 

Lynchburg Training Center and Hospital. 

How do you plead to this count? 

.DEFENDAN'l' MOSTEI,I,'ER: Not guilty. 

THE CLERK: And the Grand Jury £urther 

presents that during or about Auqust, 1976 and. 

continuing until March, ·1977, within the City of 

Richmond, David Mosteller, did felontously and 

unlawfully take, steal and carry a'\o7ay property 

whose value \-1as in excess of $100.00 belonging to 
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the Commonwealth of Virginia and its agency, 

Lynchburg Training Center and Hospital. 

How do you plead to .this count? 

DEFENDANT .MOSTELLER: Not guilty .. 

7 

THE CLERX: David Mosteller, you stand 

charqed in this .indictment that you did during .or 

about August 1976, and continuing thereafter unti~" 

March, 1977, in the City of Richmond, within the 

jurisdiction of this Court, did feloniously and. 

unlawful~y take, steal and carry away .Property 

whose value was in excess of ~100.00, belonqing 

to the Commonwealth of Virginia and its agency., 

Lynchburq Training School and Hospital. 

How do you plead to this count? 

DEFENDl\NT MOSTELLER: Not quilty. 

MR. SPENCER: Mr. Clerk, what count 

·did you just read? 

THE CLERK: I just read 968, sir. 

This is 969. 

MR. -SPENCER: I'm sorry, I just wanted 

.~to be sure I was looking at the right one. 

THE CLERK: And the Grand Jury further 

presents that during or about August, 1976 and 

continuing thereafter until March of 1977, within 

the City of Richmond, David Mosteller did 
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feloniously and unlawfully take, steal and carry 

away property whose value was in excess of 

$100.00, belonqing to the commonwealth of Virgini~, 

and its agency, Lynchburq Training Center and 

Hospital. 

Bow do you plead to this count? 

DEFENDANT MOSTELLER: Not guilty. 

THE CLERK: David Mosteller, you stand 

charged in this indictment that you did during~ 

or about .Auqust, 1976, and continuin<J thereafter 

until March, ~977, in the City ~f Richmond, withi~ 

the jurisdiction of this Court, did feloniously · 

and unla't."fully · take, steal and carry a\:ay pr~pert r 

~hose value was in excess of $100.00 belonging to 

the C~onwealth of Virginia and its agency, 

Lynchburg Training School and Hospital. 

Hot-1 de you plead to ·:;his count? 

DEFENDANT MOSTELLER: Not quilty. 

THE CLERK: And the . Grand Jury further 

presents that during or _about:August, 1976 and 

continuinq thereafter·until March, 1977, within 

the City of Richmond, David !~osteller did felon­

iously and unlawfully take, .. teal and carry away 

property whose value was in excess of $100.00, 

belonqinq to the Commonwealth of Virqinia and its 

r 
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agency, Lynchburq Training School and Hospital. 

How do you plead to this charge? 

DEFENDANT MOSTELLER: ~ot~quilty--.) 
-=a r...,. 

THE CLERK: On your pleas of not quilty 

do you wish to.be tried by His Honor, the Judge, 

or by a jury? 

waive. 

DEFENDAN'l' MOSTELLER: By the Judge. 

TBE COURT: The Court will waive jury. 

MR. XAES'l'NER: The Commonwealth will 

THE COURT: Do you .still understand you 

have a Constitutional right to nave a jury trial 

on either:or all of these counts? 

DEFENDANT MOSTELLER: I do. 

THE COURT: You have discussed this wit 

your attorney? 

DEFENDANT MOSTELLER: Y.es. 

THE COURT: After discussing it ~rith 
NO'T .. 

him, you have deciQed to ~uil~ and be tir 

by the Court?· 

DEFENDANT MOSTELLER: Yes, s.ir. 

THE COURT: Are you ready for trial? 

DEFENDANT 1-iOSTELLER: Yes, I arn. 

THE COURT: All right, you may have you 

seat. 
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NOTE: At this point ·the defendant is 

seated at counsel ·table by his attorney. 

MR. KAESTNER: ~f it please the Court, 

I would like to·move that all witnesses be 

excluded. 

THE COURT: All right, all witnes~es .. 

will retire to the hall. Do not discuss your. 

testimony .• Mr. Brooks, I guess you can wait. 

NOTE: At this point all witnesses are 

excluded from the courtroom with the exception 

of f·1r • Brooks. 

THE COURT: I don't need an opening 

statement. 

MR. SPENCER: Judge, ·can I have just 

one minute. 1: still am missing a document. 

THE COURT: Yes, sir. 

I didn't mean to cut you off, Mr. 

Kaestner, but I assume this is a like pattern? 

MR. KAESTNER: Yes, sir. 

MR. SPENCER: Thank you, Your Honor. 

MR. KAESTNER: The Common\oJealth calls 
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IRVING J. BROOXS, JR., a witness called 

by the Camnonwealth, first being duly ··sworn, testifies as 

follows: 

DIREC'l' EXAMXNATION 

BY. ~1R. KAESTNER: 

Q Good morning, Mr •. Brooks. How are you? 

A Fine. 

0 Would you qive the reporter and the 

Ccurt your full name, please? 

A 

Q 

A 

~rving J4 Brooks, .Jr. 

And what is your present position, sir? 

I am Assistant Direc~r with the 

Division of Purchases & Supply, Commonwealth of Virqinia. 

0 How lonq have you been employed by the 

Department of Purchases & Supply? 

A I have been employed by the Department 

of Purchases & Supply since 1958. 

Q In your position as Assistant Director, 

what are your responsibilities? 

A I am Assistant Director of the 

administrative aspects of the Division, and therefore I 

handle the £inancial affairs, plus the records and so 
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0 In that position, are you custodian of 

the official records of the Department of Purchases and 

Supply? 

A Yes, I am. 

Q Mr. Brooks, I ~ qoinq to show you a 

series of documents and I would like for you to tell me 

whether these documents are part of the official record of 

the Department of Purchases & SUpply. 

I would like to exhibit to you a docu-

ment premarked as Document Number 1 for the Commonweath, 

and ask you if you can describe this document. 

A This is a formal requisition fran 

Lynchburg Traininq School sent to the Department of· Purchases 

and Supply for the purchase of various pieces of equipment. 

0 And what kind of equipment is being 

purchased by that requisition? 

A This requisition is covering -- they 

are indicating InterRoyal 4.564-LGP Mental Health beds, 640 

of those1 InterRoyal L2356SX slidinq door wardrobes, 196 

of those1 InterRoyal L2206-cHX wardrobes, 336. 

Thsi indicates also that ell interior 

panels are to be Fiber-x high pressure laminate • 

0 If you would, Mr. Brooks, just restrict 

yourself to the type of furniture. 
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InterRoyal L2306-SX sliding door wardrobes, 1087 InterRoyal 

L4305··FX chest of drawers, 336. 

Q In addition to the furniture, does the 

5 requisition call .for the purchase of any other items or 

6 services? 

7 A Let me look back over it. On the ward-

8 robes there shall be two keys for each unit, plus four 

9 Master keys for these buildings. 

10 Q What is the .purpose.· of that document? 

11 A It is Lynchburg Training School's request 
. . 

12 upon the Department of Purchases and Supply to proceed ~ri th 

13 issuing invitations to bid to vendors to purchase merchandise 

14 and have it delivered. 

15 

16 

17 

18 

19 

20 
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Q Invitations to bid, then, are i~sued 

pursuant to this document? 

A Pursuant to this document. 

MR. KAESTNER: I would offer this as 

Commonwealth • s Exhibit Number 1. 

NOTE: At this point the above~referred­

requisition is marked and filed as Commonwealth's 

Exhibit Number 1. 

0 lihat is the next step in the procurement 
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process, Mr. Brooks? 

A It would be developing the vendor list 

and then ·the .bidding to qo out to the vendor~. 

Q I show you Document Number 2, and ask 

you if you can identify. that. 

A This is ·the . author! ty -to _prepare the 

proposal that was written up by the purchase officer for 

use by his clerical assistant. ~his was on the Lynchburg 

Training School job. 

0 What is the ~unction of that document? 

A It qives special instructions to the 

party typing the bid, and also indicates the vendors to 

\~hom it t~ill qo • 

Q lihat happens with that document? 

A It qoes frro the buyer to his clerical 

assistant in order for her to type the invitation to bic, 

and also have envelopes and so forth mailed to the various 

vendors. 

MR. D.ESTliER: I would like 'tO .offer th s 

as Commonwealth's Exhibit Number 2. 

NOTE: At this point the above-referred 

to authority to prepare bid proposal is marked an 

filed as Commonwealth's Exhibit Number 2. 
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MR. KAESTNER: If it please the Court, 

the next series of documents that I would like to 

show Mr. Brooks are all the same kind of documents~ 

I would like to show him all of those documents 

toqethe:~:. Mr. Spencer has asked for one mcment 

after I do that to look at each of these. I 

believe it wil.l save time. 

THE COURT: All riqht. 

Q Mr. Brooks, I would like to show you 

copies of·documents marked for identification as Commonwealtp'E 

Number 3, Commonwealth's Number ·4, ·--

!·iR. SPENCER: Mr. Kaestner, if you could 

just identify them by bidder as you do it. 

MR. KAESTNER: Certainly. Commonwealth' s 

Number 3 being for General Medical/Contract 

Services7 Commonwealth Number 4 being for Ginns 

Southern; Commonwealth No. 5 being for Artisan 

Design7 Commonwealth NamQer 6 b~ing for Trend 

Contract Furnishings; Commonwealth Number 7 beinq 

for Litton Office Products; Commonwealth Number 8 

beinq for the Sinunons company; Commonwealth SA 

beinq for Edwards Medical CompanyJ Commonwealth's 

Number ~ being for Thalh~er•s non-fire retardant; 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

... 23 
) 

24 

25 

CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

~08 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 3!S!5·433S 
... 

Brooks - Direct 16 ·. 

Commonwealth Number 9A beinq for Thalhimer's fire·r­

retardant. 

Can you identify those documents, l-1r. 

Brooks? 

A Yes. All of them .are bids received 

by our office .from various vendors you have just men~1oned. 

Q So these would be bids received 

pursuant to Invitation to Bid? 

A Correct. 

Q Sent out pursuant to the requisition 

you previously identified? 

A Yes. 

Q Are these official records of the 

Department.· of Purchases & Supply? 

A These are the various vendors and signee. 

for by do you want me to indicate those individuals? 

Q If you would, just indicate the vendor 

who submitted the bid. 

A All riqht, the vendor submittinq the 

first one I have~ in. hand is General Medical Corporation/ 

Contract Service Interiors. The next one is Ginn Southern. 

The next one is Artisan Interior Design, Incorporated~ 

Trend Contract Furnishings, Litton Office Products Cent~, 

Si.mr.lons Company, Edwards Medical Equipment company, 
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Thalhimer•s Industrial Sales Corporation, and another one 

from Thalhimer•s Industrial Sales Corporation. 

THE COURT: Were they bids sent in on 

this one requisition for furniture·? 

Q Were all of these bids sent in for this 

one requisition of furniture? 

A Yes. 

~rR. KAESTNER: I would like to offer 

all of these as Commonwealth's Exhibit Number 3 .• 

MR. SPEl~CER: Judge, I'm sorry. I 

was trying to look at the document. Your questio1 

was: Were all of these bids received as a result 

of the one requisition? 

TirE COURT: Yes. 

MR. SPENCER: ·Your Honor, please, I 

would interpose an objective to 5, e and SA. 

MR. KAESTNER: Would you identify those 

by vendor? 

MR. SPENCER: 5 is Artisan, 8 is 

Stmmons, and BA is Edwards Medical. 

THE COURT: What are your grounds for 

your objection? 
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MR. SPENCER: That these are. not involv 

in any of the four indictments, the eight counts 

of the four indictments, and they are not materia 

to these ·cases. 

MR. ltAES!mER: What we are attemptinq 

· to show, Your Honor, by these, is a canplete set 

of bids with respect to this transaction, that is 

the requisition offer.ed previously and accepted 

in evidence, .and the invitation to bid on the 

job for .the procurement of furniture for Lynchbur • 

THE COURT: The Court will overrule the 

objection. 

~tR. SPENCER: Note my exception. 

NOTE: At this point the above-referred 

to group of bids is marked and filed collectively 

as Commonwealth's Exhibit Number 3. 

19 BY MR. KAESTNER: (Continuing) 

20 

. 21 

22 

23 

24 

25 

Q Mr. Brooks, I would ·l.ike to show you a 

copy of this document which has been previously marked for 

identification as c~~onwealth's Number 10, and ask you if 

you can identify it. 

A This is a bid tabulation which the 

various vendors are r~cord~d and the prices recorded in ord 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15. 

16 

17 

18 

19 

20 

21 

22 

) 
23 

24 

25 

CRANE • SNEAD & ASSOCIATES, INC. 

Brooks - Direct 

COURT REPORTERS 

DOS N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 355·4335 

19 

to evaluate their bid. 

0 Is that tab sheet maintained in the 

Department of Purchases and Supply? 

A Yes. 

Q And that is prepared in the normal 

course of business? 

A Yes. 

Q D~ you know how that tabulation sheet 

is normally prepared? 

A It is prepared by the buyer or his 

clerical personnel. 

MR. KAES~NER: I would lil~e to offer 

this into evidence as commonwealth's Ex~~bit 

Number 4. 

MR. SPENCER: I'm sorry, Your Honor. 

I was going through those documents, and when we 

had reviewed these last night, we had numbered 

all of those bids successively beginnin~ with 

3 and qoing through 9, and so I would like for thE 

record to show that when I said I objected to 

5, a and SA, that I was referring to the bidders 

that I subsequently named and the exhibits as 

a part of 3. Did the Court take those all as 

3 or are they 3 and 3A? 
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THE COURT: All are Exhibit Number 3. 

MR. SPENCER: All right, sir. 

'!'HE COURT: I understand. You listed 

the ·ones that you objected to. 

MR. SPENCER: Sir? 

~HE COURT: You listed the ones that 

you objected to? 

MR. SPENCER: Yes, sir, but I ga,~e the 

number, and I didn't want the record to be 

confusing on that point. 

THE counT: I thoroughly understand what 

you mean.·· 

NOTE: At this point the above-referred­

to tabulation of bids is marked and filed as 

Commonwealth's Exhibit Number 4. 

Q Mr. Brooks, I would like to show you a 

19 copy --of a document- previously ·marked for identification as 

~ Commonwealth's Number 11, and I ask.you ·if that is an 

21 official record of the Department of Purchases and Supply? 

22 A Yes, it is a·n addendum sent out by Mr. 

23 Robert s. lttai tland, Jr., or sent- out under his name. 

24 0 What is the purpose of the addendum? 

25 A The purpose of that is to, in reading 
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this one, please refer to Xnvitation to Bid, September 24. 

2 The ~nvitation to Bid opening date has been extended .to 

3 October 28, 1976, 2:30 p.m.,EDST. ~here will be another 

4 addendum explaining all changes shortly in the mail to 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

you. All other tenus and conditions .remain the same .• 

~his one apparently was to extend the 

date of the opening of the Invitation to Bid and to allow 

for another one to be sent forward. 

Q Is that an official record of the 

Department of Purchases & Supply? 

A Yes, it is. 

0 And is it prepared in the nor.mal course 

of business? 

A Yes, it is. 

r~. KAESTNER: I would like to offer 

this as Com:nonweal th • s Number 5 • 

NOTE: At this point the above-referred· 

to addendum is marked ;and £iled as Commonwealth's 

Exhibit Number 5. 

0 Mr. Brooks, I would like to show you 

~ another document previously marked _for identification as 

25 Commonwealth's Number 12, and ask if you ·can identify it? 
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22 

Lynchburq Training School and Hospital, indicatinq opening 

day October 28, 1976, 2:30 p.m., EDST. There are ten 

changes on the addendum or the addendum was putout by 

Mr. Robert S. Maitland. 

Q 

A 

·BO"! .~ny paqes are there to the addendm? 

·~e addendum .itself is ·two paqes, with 

three pages of attachments. 

And are those documents a part of the 

official record of the Department of Purchases and Supply? 

A Correct. 

0 And are they prepared in the normal 

course of business? 

A .. Yes. 

MR. RAESTNER: I cffier these as 

Commonwealth 1 s Exhibit Number 6. 

NOTE: At this point the above-referred-­

to addendum is ~arked and .filed as Commonwealth's 

Exhibit Number 6 • 

0 Mr. Brooks, I would like to show you 

a copy of a document previously marked for identification 

as Cammonwealth 1 s Number 13, and ask if you can identify 
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3 Ginn Southern covering ~nterRoyal L430S~Fx chest of 

4 drawers, 336 of them, for a total price of $47,712~00. 

5 ~his :is · the purchase order. . which wouid ·have been mailed to 

6 ·Ginn South~n as a resUlt of, thei.r.'bid. 

7 And is this ·purchase order a part of thE 

s official record of the Department of Purchases and Supply? 

9 A Yes, sir. 

10 Q And is it prepared in the .nonnal course 

11 . of business? 

12 

13 

A 

Q 

Right. 

Was this purchase ·.order issued pursuant 

14 ·to the bid that you previously identified?. 

15 A If you would let me see the copy of 

16 Ginn Southern. 

17 

18 
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MR. RAESTNER: May I have Exhibit 3 

.for a manent, Your Honor? 

Let the record show that I am exhibiting 

to the witness a copy of the Ginn Southern bid 

previously exhibited as Commonwealth's Exhibit 

Number 3, and a copy of the purchase order. 

A This is the purchase order covering 
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Ginn Southern • s .bid in this case .• 

Q Would you qive the total amount of that 

purchase order? 

A $47,712.00. 

. MR. XAESTNER.: X move that this .be 

introduced into evidence as commonwealth's Exhibi~ 

Number 7. 

NOTE: At this point the above-referred 

to purchase order for Ginn Southern is marked and 

filed as Commonwealth's Exhibit Number 7 •. 

Q l1A%'. Brooks, .I: would like to shcn-7 you a 

copy of a document previously marked for identification as 

Commonwealtll·Number .14 and ask j.f you can identify it. 

A This is a purchase order issued to 

Trend Contract Furnishings 00verinq two. items, havanq an 

oriqinal· total of $157,143.00, and attached to it are 

three chanqe orders affectin9 the original order. 

0 Would you identify the pages which are 

the original purchase order, that is.the first purchase 

order that was issued? 

A The first purchase order is Paqes l 

and 2. 
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The remaining pages, Page 3 is Change 

Order Number 1, Page 4 is Change Order Number .2, Paqe 5 and 

6 are Change order Number 3. 

o.· And what is a cba.nge order? 

A 
···. . 
:tt is issu~a· to, in this case, apparent .. y 

... .,. .. 

it appears that it is issued to c~nge the quantity on the 

original purchase order, and also the final total price. 

Q Now, on the price of the original 

10 purchase order, you will see certain notations in hand? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A on the first item, on Page 1, which was 

originally typed 196 :tnterRoyal L2356: SX wardrobes, that.· 

has now been changed to 256, and the ·total amount oriqinally 

typed at $86,943.00 has been hand-changed to $90,048.00. 

On the .second item, first page, InterRoyal L2206CHX --

0 Excuse me, l-1r. Brooks. Wo~ld you read 

the original fi9ure for the first item on the first page 

of the change order aqain? 

A The typed f iqure of the quantity of 

20 196. 

21 And what is the amount? 

22 A The amount typed for that item is 

23 $68,943.00. 

24 Q And would you read the typed fiqure of 

25. the second item? 
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A 

quantity is 336. 

'l'he typed .figure of the second item, 

0 And the typed figure? 

A Typed fiqure for the second item in the 

amount column is $88,200.00. 

. :. .·o 

notations? 

A That is the 1ndication of the effect 

of the change orders that are attached. 

r.m.. RAES'l'NER: I would like to introduc 

this ·as Commonwealth's Exhibit Number 8. 

THE COURT: Who was that purchase o~der 

to? 

MR. KAESTNER: That was .issued to Trend 

Contract Furnishinqs. 

NO'l'E: At this point the above-referred 

to purchase order issued to Trend Contract 

Furnishings is marked and £iled as COmmonwealth 

Exhibit Number 8. 

Q ~~. Brooks, I would like to show you a 

copy of this document previously marked for identification 

as Commonwealth's Exhibit Number 15, and ask if you can 
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Contract Services/Interiors in an original amount of 

$57,120.00 covering InterRoyal 4564-LGP mental health beds. 

Attached to.- that is change order Number 1 indicating the 

.total of the order to be $6~,9?2.00. 

Q And on the face of the change order, the 

8 first page, there are certain hand notations. What are 

9 those? 

10 A In the quantity .column, the typed figure 

11 is 640 and in the amount col·umn it is $57 ,·120.00. And the 

12 penciled in fiqures or written in pen fiqure, quantity, 

13 784, and the amount has been changed to $69,972.00. 

14 Q And ~s this part of the official records 

15 of the Department of Purchases and Supply? 

16 A It. is, sir. 

17 Q And is it prepared in the normal course 

18 of business? 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

MR. XAESTltER: I would l.ike to introduce 

this as Commonwealth's Exhibit Nwnber 9. 

NOTE: At this point the above-referred­

to purchase order issued to Contract Services/ 
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Interiors is marked and filed as Commonwealth's 

2 Exhibit Number 9. 

3 

4 Q Mr. "Brooks, ~ would ~ike to show you 

5 another docament previously marked for identication as 

6 Commonwealth's Exhibit Number 16, and ask if you can identify 

7 it. 

8 A '!'his is a purchase order i.ssued to 

9 Litton Office Products Center in an original amount of 

10 $35,715.60, covering XnterRoyal L2306/SX, sliding door 

11 wardrobes. Also there is a Change Order Number 1 attached. · 

~ to it indicating a change in total to $62,171.60. 

13 Q And there are certain .notations on the 

14 face of the document made in hand. lihat do those notations 

15 refer to? 

16 A In the quantity column, typed, 108, 

17 in the amount column, typed $35,715.60. Hand\-.?ritten in the 

18 quantity column, 188, and in the amount column $62,171.60. 

19 And they have written the amounts that were transferred to 

20 the change order • 

21 Q And is this part of the official records 

22 of the Department of Purchases and Supply? 

A Yes .• 23 

24 Q And were t.~ey prepared in the normal 

25 course of business? 
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Commonwealth's Exhibit Number 10. 
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NOTE: At ~is point the above-referred-t 

purchase order issued to Litton Office Products 

with attached change order is marked and filed 

as Commonwenlth's Exhibit Number 10. 

MR. KAESTNER: Mr. Brooks, thank you ver 

much. I have no further questions. 

BY MR. SPENCER: 

Q ~a. Brooks, on your direct exanination, 

18 you were shown Exhibit l, you were asked to read the items 

19 of furniture and ypu read thera off by interRoyal code. I 

20 call your attention to the third sheet of paper which was 

21 a part of this Exhibit l, and ask specifically, if you will, 

22 to read the third paragraph. This is a letter fres-:l !·!r. 

23 Peckman at Lynchburg to Mr. Wolf here in Richmond. If you 

24 would read the third paraqraph of that letter. 

25 A Items requested are not proprietary to 
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1 InterRoyal, but sizes must be provided because of existing 

2 floor space %equirements. 

3 0 And that was a part of 
4 A That would have been a part. 

5 0 Of the request for bids? 

6. A Yes. 

7 Q Three of these purchase orders which you 

8 identified had change orders attached to them? 

9 

10 

11 

12 

13 

14 

15 

16 

!~~. SPENCER: Judqe, in order to keep th~ 

record clear, I am going to stop my cross-ex~~i­

nation and ~Ir. Kaestner has another document which 

he will introduce, if the Court will allow. 

THE COURT: If you have no objection~ 

I don't. 

17 DIRECT ~~Il~.TION (Continuing) 

18 BY MR. KAESTNER: 

19 Q l~. Brooks, you recall I showed you a 

~ purchase order issued to Ginn Southern. ~ show you another 

21 purchase order issued to Ginn Southern. Can you identify it? 

22 A This is a purchase order i~sued to 

23 Ginn Southern by the Department of Purchases and Supply 

~ covering InterRoyal L~30SFX Chest of drawers in an original 

25 amount quantity of 336, with an original dollar amount of 
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$47,712.00. That is Sheet l. Sheet 2 represents a change 

2 order to that order. Sheet 3 represents Chanqe Order Number 

3 2, and Sheet 4 represents Change Order Number 3. 

4 Q Mr. Brooks, I would like to show you 

5 Commonwealth's Exhibit Number 7 and ask you what the re-

6 lationship between Commonwealth ~bit Number 7 and the 

7 document I have just shown you is. 

8 A Sheet Number 1 of both are one and the 

9 same. Exhibit Number l does not have the change orders 

10 attached. 

11 

12 MR. SPENCER: That is Exhibit Number 7. 

13 

14 A Excuse me, ~hibit Number 7 does not . 

15 have t.l)~ change o:&:-C!el.·s ~ ttached. 

16 Is the document you are examining now, 

17 then, without the chang~ order, a copy of Exhibit Number 7? 

18 A It is a copy of Exhibit 7, correct. 

19 Q To whom would Exhibit 7 have been sent? 

20 A Exhibit 7 would have been mailed to the 

21 vendor, which \-lould have been Ginn Southern in this case. 

22 AnC. \'Those copy would the document you are 

23 examining now be? 

24 A These are our official file copies. 

25 Q And would you take a look, please, at the 
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handwritten notation on the ~ace of that, and what do those 

handwritten notations refer to? 

A Quantity type, 336, hand-changed to 

436 and again hand-chanqed to 544. Dollar amount, oriqinal 

typed $47,712.00, hand-chanqed to $61,912.00 and aqain hand-

changed to $77,248.00. 

0 And is this document an official record 

of the Department of Purchases and :supply? 

A Yes, sir, it is. 

0 And is it -prepared in the normal course 

11 of business? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yns, sir, it is. 

MR. T.J\.r.STNFR: I ~-ould like to introduce 

this as Com~nnwealth's Exhibit Nu~ber 11. 

Tii!:' coun~: t-1h~F don't you just attach it 

to 7. 

U'!l. S!'~lCE~: Hhy don't we make that 

Exhibit 7A? 

'!'HE ·coUP.T: All riqht, make it 7A becau! e 

that all does qo toqether. 

NOTE: 1' .. t this point. the above-referred- ~C 

purchase order issued to Ginn Southern with attac~ec 

cbanqe order is rnarked and filed as commonwealth'~ 

Exhibit Nwnbe-r-··1A .• . : . 
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All ·riqht, now, aqain, in your direct 

4 testimony, you were asked when you heqan introducing these 

5 purchase orders, or .I am sorry, initially .in your testimony 

6 you were asked if.you were the custodian of the records of 

7 the Department of Purchases and Supply, and you testified 

8 that you were? 

9 Correct. 

10 Q Jt .. nd then yo~ identified all of these 

11 documents, but as a matter of fact the one that went in as 

12 Exhibit 7 is not frcm your records, is it? 

13 A · That is not from our record, but a copy 

14 of our records • 

15 Q Well, that is the oriqinal? 

16 Thut is the original. 

17 Q Of \.;hat you have retained as a copy in 

18 your records? 

19 A Correct •. 

20 0 No'\-t then, I am qoinq to ask you if you 

21 ~-Till, to look at each of these four documents, 7A, 8, 9 and 

22 10 separately, and tell rne if you will originally how 

23 many units were ordered of whatever it is, and what was the 

24 original unit price. 

25 MR.;.XAESTNER: .. Your .. Honol:.,-. I .objeg~ •. _ .. ~r:-
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Mr. Spencer has clarified it on a number of 

occasions. Besides that, they are on the document~ 

and the docu.~ents do speak for themselves. 

MR. SPENC~: Your Honor, this is the 

first time I have mentioned .it •. I have not under-

taken to clarify. it and we have not heretofore · 

interposed any objection to the witness reading 

n portion of the document. This is exactly what. 

Mr. Kaestner ~~s doinq. 

TEE COURT: That is all right. Gc on and 

anst-;er it • 

Go on, ~ir. Brooks. 

l f l unaerstar,e you corrc:ct.l~· --

0 ~e!l, let M~ make it clear. ! don't 

want you not to unC.t::rstanci. The dcc:wnent shcn·a; a certain 

item of furniture, a quantity of it~s, nne the unit price? 

·A Uh-huh. 

Q And you have already r~ad, in answer 

to f·1r. Knestner, what the total cost \:ltS. l\"hat I lt~ant you to 

do ic tell us ~·hat kine of it~"'n it "'a~, for .exc..s""lyle, a 

\m.rdrobe, ~ chest o:- a dresser, the quantity, thnt is the 

number of units, and the price per unit. 

A As originally. typed?·_.,:-:~-· 
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Okay, on Exhibit 7A, InterRoyal L430SFX 

3 chest of drawErs, original quantity, 336 each, at a unit 

4 price of $142.00. 
. . 

Q 5 Al.l right, sir, and on the first chanqe 

6 

7 

8 

9 

10 

11 

12 

order? 

ori9inal 

Nove.wer 

A On the first change order? 

Q I 'n1 sorry. ~:nlat was the date of the 

document? 

A 'Iih~ date of the orig.inal docu.'!lent was· 

9, l97C. 

Q i\ll ric;rht, sir. Nc\.r, look at the first 

13 changa order. Phct is ~e date of that? 

14 A The date en the first change order is 

15 .J~llUary ll, 1577. 

16 Q All right., cir. Notv, give u~ the numb~r 

17 of i te.-rns • 

18 A All ri9ht, on the cr.iqinal reading on th€ 

19· order, 336 is the quantity, unit price of $142.00. It is 

~ indicating to change, showing a quantity of 436 at a unit 

21 prica of $142.00. 

22 Q So ~e n~uber of units increaaea, ~ut 

23 the unit price remained the S&ue? 

24 A Remained the SQme. 

25 Q Change ·Order Number ... -2 ... --. ·- .. 
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1 A ~he date on Change Order Number 2 was 

2 !-larch l, 1977. The original quantity, 436 at $1420.00. 

3 The change, the quantity went to 544 at a unit price of 

4 $142.00. 

5 0 So again, the number of units .increased, 

6 but the price remained th~ same per .unit. 

7 Yes, .sir • 0 

8 Q Now, would you look at Number a·, please. 

9 Give us the date, and don't bother to read all the identify-

10 ing numbers, just tell us what kind of a piece cf furnitu~e 

11 it wns, like a bed or something. 

12 A All rig.ht, the dat.e on ~~is one is 

13 ll-9-i6. This covers sliding door \·Tardrobes, cric;ina·lly 

14 .typcii 196 quantity, unit pr~ce $351.75. 

15 0 Loc:l: at tho first change order. Give 

16 us the dat~ and tell us if it is the same piece of furniture 

17 thun th~ cru.antity :lnf! tho unit price. 

18 A The date, January 10, ~977. On tbat 

19 particular item, original reading, 196, quantity at $351.75 

20 unit price, the change is 256 and the unit price of $351.75 • 

21 Q . so again, the number of units increases 

22 but the unit price rowainF. the sar~e? 

23 Correct. 

24 Q Now this is Trend, isn't it? 

25 A This .is Trend Contr_act ... Furniture...._.O_o 
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2 Order 

3 

4 

5 

6 cular 

Q 

Nun\ber 2. 

A 

Q 

A ,. ~ 

: ~ 

furnitu~e,' 

All riqht, sir. Give your chBD9e 

Is it the same piece of furniture? 

On the same piece of furniture. 

The date? 

'lhe date is March 31, .1977 on that parti~ 

showing tbe .. new total of quantity 256 

7 and a unit price of $351.75 was changed to 396 at a unit 

s price of $351.75. 

9 Q All riqht, sir. So again, the same 

10 piece of furniture, the number of units increased, but the· 

11 u.~it price remained the s~e? 

12 A That is correct. 

13 Q All right, sir. No\1, will you look at 

14 Change Order Uumber 3 on that. tibat is the date of that? 

15 Chan~e Order. Number 3 dated April 6, 

16 1977. 

17 0 ls it the s~~e piece of fu~nitu:~? 

18 A Yes, it says through Change Order 

19 Number 2, .indicates a total and number 3 • 
.. 

20 ·o May I see, Mr. Brooks, where you are 

21 readinq from? 

22 A I am t-rying to identify the nurrLber ao 

23 to whether it is the same piece of furniture, sir. 

~ The change in the Change Order ~hunber 3 is ~ wardrobe, but 

25 it is not numerically. ide-ntif.ied .. as.: .. t_:t)e·:· same._.p._ie_c~ .. Q~···--
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3 Now, let me see if X understood ·you. You say it is not the 

4 same piece of furniture? 

5 A No, I ·say it is a wardrobe but it is -not 
-

6 numerically identified-as the same piece of furniture • 

7 

8 

9 

10 

11 

12 

13 

14 

15 

0 

A 

Q 

A 

0 

A 

Q 

A 

0 

.Is this where you are looking? 

Yes. 

That number is L23S6HX? 

Yes, sir. 

And this is L2356SX? 

Yes. 

That is where the difference is? 

Yes, ·sir. 
•. 

NO'\v, tell us, if you will, how many 

16 units were added there. 

17 

18 

19 

20 

A 

Q 

A 

0 

The units shown on here are twelve. 

Arid what is the ur~t price? 

At a unit _price of $351.75. 

Now that is the same unit price as 

21 appeared in the original purchase order for.the unit that is 

22 marked SX? 

23 Correct. 

24 0 And it is the same parchase price ae 

25 appeared. in Change: Orders_: l._~··~nd 2 for. the ... unit . .markeg SX? 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. 
CRANE • SN~D & ASSOCIATES, iNC. 

~URT REPORTERS· 

908 ~THOMPSON ·STREE:t' 

RICHMOND. VIRGINIA 

PHONE 35!5·4335 

Brooks - Cross 39 

A Right. 

0 But it is an additional number of units? 

A It is a quantity for a wardrobe. 

0 Yes, sir, with that one letter chanqe? 

A Yes, sir .• 

0 Nmr, ·I: ·_show you Exhibit 9. 
. . 

THE COURT: Can •t we stipulate that the · 

unit price didn't change? 

MR. SPENCER: Yea, sir, I'll be ql~d to• 

I~R. KAESTNER: We will be very happy to 

stipulate that. 

THE COURT: ~~y don't you ~tipulato that 

on the chanqe orders, the unit price stayed the .. 

smne? 

!·~R. SPENCER~ The units increa~cd b-..1t the 

unit pric~ stay~d the same, and tho dates became 

lnter. 

!·~R .. RAES~1ER: We will be happy to 

stipulate that. 

MR. SPENCER: And Exhibit 10, the same 

~"'uld be so? 

z.~n. KAESTNER: The same stipulation. 

!-!R. SPENCER: I ha,,e no further 

questions. 
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2 BY MR. KAESTtmR: 

3 0 Zvlr. :eroor..s, tell me, the change orders, 

4 are they separate transactions or part of the oriqinal 

5 purchase order? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A A change order· is a separate transaction 

)lR. KAESTNER: I have no further 

questions. 

TilE COURT: You may step do\·m. 

t\'ITU!:SS STOOD ASIDE. 

T:il:: COUR'.l: ~ Nt! will tal:e a tan or 

tifteen minut~ receso. 

l~OTE: ~t this point ~ rece~s is had, 

after which the hearing is resumed, viz: 

Y.R. FAES'L'NER: Tho commonwealth calls 

Hr. John Ale~icl:. 
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2 

3 

JOHN ALEXICK, a witness called by the 

CornDonwealth, first being duly sworn, testifies as follows: 

4 

5 

6· 

7 

8 

9 

10 

11 

DIRECT EXAMINhTION 

BY MR. KAESTNER: 

·o Good morning, Mr. Alexick. Bow are 

you? 

A Fine, thank you. 

Q Mr. Alexick, can you qive us your full. 

name, please? 

A John s. Alexick, A-1-e-x-i-c-k, 

12 Alexick. My position was that of Administrative Services.~ 

13 Supen•isor at the time of this hearing involvement and I 

14 am new retired • 

15 Q t-ir. Alexick, in your position as 

16 A~~inistrative Services Supervisor, did you participate 

17 in the develo~ent of a requisition to purchase furniture 

18 fer Buildings 14 through 20 at the Lynchburg ~raining 

19 School and Hospital? 

20 

21 Q 

I did. 

Mr. Alexick, I would like to show you 

22 c~onwealth's EY~ibit Number l and ask you if you have 

23 ever seen that document before? 

24 A Yes, sir. 

25 0 Now, did you par.ti.cipa·t~ in pr.epa.rinq 
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Can you tell me how this document was 

prepared? That is, how did you decide upon these kinds of 

furniture in this document? 

A. ~ose furnishings were part of certifi-

cation requirements and funds had ,been budgeted in our 

regular maintenance and operation funds to provide for those~ 

In the build-up of these items, as I indicated, these were. 

required to meet certification standards. Each resident 

h3d to have a wardrobe, a dresser, and in order to identify 

\\~ith the harmony of the groupings, lfe felt that. we should· 

upgrade beds in the area where these were to be placed, toe, 

which ·then incluclad the beds for replacement. In the 

instance here we contacted the Unit Manaqer and the Directc= 

of Residential Services in respect to the tl~e of furniture 

that would be identified. \i~ had relatively no choice so 

far as the wardrobe would pe concerned because of its size 

and shape. ·This would have to be identified ·through a 

manufacturer. We were advised --

TllE COORTt l·~hat relevancy does that 

have? 

r.m. KAESTNEr<: I am trying to ciemonstrate, 

Your Honor ... -~ .I; ... I may ask anQther·--question of 
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this witness. 

0 Mr. Alexick, in addition to discussions 

tvith people 't~bo were State employees at Lynchburg, did_you 

have any discussions with anyone else concerning the 

furniture? 

A Yes, sir, !-!%'. Mosteller. t7e later 

identified \fith the Purchases and Supply Department, identi­

fying with questions. We also moved into our central office, 

tha Department of Mental Health and Mental Ret~rdation. 

0 NO' .. ~, let rne stop you if I might, sir. 

Prior to submitting this requ·isition to the Department o::_·-

Purchases and Supply, do you .recall havin~ dis~~ssions ·with 

r-1r. ~1ostellor? 

Yes, I do. 

During the course of that discussion, 

do }'OU recall discussing with Mr-5 Mosteller the subject of 

installation? 

A 

Q 

A 

Yes. 

What was the subject of thooe discussions? 

Again, in the dollar value th~t we had 

budgeted, we had to identify with the co~t. lYe h~d to 

identify with quality and quantity. 

0 And what was the substance of your 

discussion· with Mr ... Mosteller :-reqard·ing.- in-stallat·ion?· 
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Any of the beds we would automatically, 

as we had done in the past, accept them as headsteads, 

footsteads., and springs, and we would take care of putting 

them toqether. ~he dressers would be shipped:' in, in entiret~ , 

5 ready for placement •.. 

6 0 And who would·do that placement? 

7 A The .institution~ 

8 Q The institution personnel? 

9 A Our hospital ·perconnel. 

10 Q And with respect to wardrobes? 

11 A With respect to wardrobes, there· were 

12 three sizes. I believe size l was referred to as t.'le 24--

13 inch. This was totally assembled and shipped from the 

14 factory ready for placement. t-:e agreed that we \t.90Uld accept 

15 those off tho truck and do the placement oursalvcn. 

16 Q So that institution personnel would do 

17 the placement of those wardrobes you just described? 

18 A Yes, -sir. Now there was another, I may 

19 not be exact in size, but I think it was referred to as 

~ a 36-inch and a 42-inch. ~hese, because of size end shipping 

21 

22 

23 

24 

25 

involvement, it was agreed that these ~~uld carte as a 

breal;C.own, and then these would be asse.'tlbled and the ar;ree.~er t 

on the assembly was that we could not afford the co5t of 

assembly by outside parties, but in the instance: here:, "-"O 

agreed that. ·.if. _J:nterRoyal· ..received--tbe .. ~ontracts, · an.d..:-.-:.:1; 
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think it was specified on the purchase order, that super­

vision by InterRoyal, and it was aqreed that there would be 

a minimum of two fac·tory personnel who -vrould qive assistance 

with our maintenance people and \tork "~ith them throughout 

the entire.assembly of the 36 and 42 inch wardrobes. 

Q So that the actual assembly of the 

wardrobes was to be done by whom, .sir? 

A In conjunction with hospital personnel 

and. the super'\ri.sory personnel £ron ~nterRoya.l. 

Q Did Mr. MostcllGr also participate 

with you in developing 'lhe descriptions of the various types 

of furniturG that are listed in the re~~isitio~? 

Yes, sir .• · There were, to m:l knowledge.., 

no brochureg or catalogues identifying this equipment. 

And if ~Y memory serves me correctly, Mr. Mosteller said 

that this \-Ias a nc\ol product that they were entering into. 

I may be mistaken ou that, but I t;ur!1~ thut ~:as the identity 

that this cartificatior, was so:nethin9' new, and that was a 

product that they, too, had to do scme developing. 

Q Do you recall if t-!r. f\iosteller exhibited 

any samples of the furniture that you would be purchasing 

to ~·cu so th~t you could. adequately deocribe it? 

There \-lere no s·a..,ples availG.ble., to r:t.Y 

knowledge. 

Q And do you know whether the furniture 
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described in the requisition ever arrived at the Lynchburq 

Training Center? 

MR. SPENCER: I'm sorry, Mr. Y4estner, 

I can't hear you. 

Q Do you know if the furniture requested 

8 in the requisition ev.er arrived at the Lynchburg Training. 

9 Center? 

10 A It did. 

11 0 Who took that furniture off the truck, 

12 placed it in the wards and put it together? 

13 

14 

15 

16 

17 

18 

A OUr Plant Assets person, l·1r. Lankford,. 

wes notified of .the truck or trucks arrivinq, a~d he, 

alon~ ·l::-ith cur maintenance personnel and storehouAe 

personnel, did all of the unloading and moving into the 

respective buildings. 

Q Did Mr. Lankford, do you know whether 

19 Mr. Lankford and your maintenance personnel, dia they do 

~ for instance the assembly of the beds and the placement of 

21 those en th~ 
22 

23 

24 

25 

A Yes, sir. 

Do you know if Mr. Lankford and the 

state personnel took the small chest of drawers that you 

said carne·· assembled -and took- those- ·and .plac~d ·them .on .-the_ .... 
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Do yo~ know if Mr. Lankford and State 

4 personnel assembled the wardrobes? 

5 A In respect to the .24 inch wardrobes, 

6 they, of course, were placed in the same manner as ·the 

7 dressers and beds. In respect to the 36 and 42 wardrobes, 

8 

9 

10 

11 

12 

these catne in crated units, similar pieces banded together, 

and then these were moved into the various buildings. 

These buildinqs were all occupied. It was necessary that, 

from the standpoint of fire.safety and living areas, that 

these were a real encroachment upon the living areas in 

13 which they were placed. Because of. the volume, we could 

14 . not store them outside of the building areas. So when they 

15 ilrrived, Mr. lrtosteller bad been asked, or was also adviseG 

16 by his conpany ,.,hen shipment would be arriving. So the 

17 

18 

19 

20 

21 

22 

23 

24 

25 

units were placed in the various buildinqs ana ~~. Mostell~r 

advised that he would arrange with a Mr. Mcintyre to come 

and give us assistance when they came with installation. 

On a· noon day, I don • t remember, I presume it was around 

mid-January, !-!r. Mcintyre, along with two young men, 

arrived in Ir•Y office, introduced themselves and he said that 

he was here to proceed with the assembling of the units. 

Q Do you know what 1-!r. Mcintyre cie? 

A I called .. :our _storekeepe»· superv.iso:r,:: 
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who sent Mr. Lankford over, because Mr. LarJtford would in 

2 essence be the boss man of the institution to identify 

3 
with the assembling • Mr. Lankford also notif_ied, or maybe 

4 I did, the maintenance people so that we had a crew of 

5 
possibly eight people. I don't knot:r the exact number. 

6 
Q Now that qroup of six or ~iqht people 

7 were State employees? 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

A Yes, .sir. These were institutional 

employees. -~tt. Lankford joined Mr. Mclntyre and they 

started assembling. They \t:orked an afternoon and the 

following day, they went on working aqain. A-hout noon time 

I received a call frc:n f.1r. loiostallar, coule Mr. He Intyre· 

contact him. Shcrtly after that I·!r. Mcintyre came to my 

office, said, "I have been cal.led to an emerqency job down-~ 

! believe at ODC or ODU --.and I have got to take my tw~ 

men along and we will be back as soo11 as we can." 

Q So ~~is was frc~ noon of the preceding 

day to noon of the following day? 

A Yes. 

Q And at that point did Mr. Mcintyre 

21 leave? 

22 
Yes, sir, at least he so advised.ree. 

23 
Q And after that, who continued ir1 the 

24 asssbly of the ~1ardrobes'? 

25 A tle continued with the assembly of the 
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2 passed, but maybe within five or six work days Mr. Mcintyre 

3 came back again. I don't know. at 1:ha t time how many he. had . 

4 with htm. But the same situation arose again where he said 

5 that -- I don't know. the exact amount of time, but it 

6 certainly didn '_"t involve more ·t~an a day or a day -~nd a 

7 half of work time aqain. ··And .again he said that he had 

8 to go somewhere else to do some further assembling • 

9 To my knowledqe, that was all of the work that Mr. Mclntyr£: 

10 accomplished on the assembling of the detail for Building.s 

11 14 through 20. 

12 Q So apart from the first time t-rhich 

13 ·went from·noon of one day to noon of the secorid day, and: 

14 the second occasion when !1-Lr'. Mcintyre came back aqain, 

15 those were the only occasions where you recall r~. Mcin~yre 

16 or !U:. Mostelle:r being at the facility to supervise the 

17 construction and assembly of the wardrobes? 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

0 Do you know whether the majority, or 

substantially all of the assembly of the wardrobes was 

done by State employees? 

MR. SPENCER: I would object to that, 

Your Honor. That requires a speculative response~ 

TBE .. CO.U.RT: I will sustain your. 

D 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Alexick - Direct 

CRANE • SNEAD & ASSOCIATES • .INC_. __ 
COURT·REPORTERS -

908 N. THOMPSON -STREET. 

RICHMOND. VIRGINIA 

PHONE 355·4335 

so 

objection. 

Q Now, one further thing, Mr. Alexick. 

The requisition which I exhibited to you before has in it, 

and if you would ~ike to see it, I.can of course show it 

to you, a product called Fiber-X? 

A 

0 

A 

Yes, ~ir. 

Are you familiar ,.,.ith Fiber-X? 

Fiber-x, when it was first called to· 

~Y attention, ~~i3 was precedinq ~z. Mosteller's t~e, I. 

was advised that Fiber-x was a plastic la~nate that ~~s. 

welded to a 10-ply solid core.4 I later learned that Fiber-

x, this ~~s after we had received our material --

0 . No, at ~~e time that you included the 

terr.'\ Fibar-x in the requisition, by the te~ Fiber-;! in 

that requisition which ltOU prepared, what die you understan~ 

that you were asking fori 

A Plastic laminate, with a solid 10-ply 

core. 

Q Do_ you know if· there ie a difference 

between Fiber-x and particle board? 

A After this detail came to lightr I hac 

learned that we had received particle board insteac of a 

solid core. 

Q Now, tell me who sugqested · that P.ib.er-x 
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4 MR. KAESTNER: Thank you very much. I 

5 have ~o~further questions, Your Honor. 

s· 

7 

8 CROSS-EXAMINATION 

9 BY ~1R. SPENCER: 

10 Q Taking the substance of your testimony 

11 in reverse order, Mr. Alexick, you say you were familiar 

12 \.:ith Fiber-x, that it had first been called to your attention 

13 · before Mr. toiosteller•s time? I gather you mean before Mr, •. 

14 r-tosteller became associated with InterRoyal and beqan con-

15 tacting people in your position as a representative of that 

16 company? 

17 A Yes, sir. 

18 Q So you knew what it was? 

19 A I knew what it was in the prior repre-

20 sentation, yes, sir. 

21 Q And is that what you wanted, the sort 

22 of material you wanted in your furniture? 

23 A We needed something that was quite 

24 substantial. These units were qoing into areas throughout 

25 the institut-ion which would r.eceive very high impact .•. _., I.n. 
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fact, many of us do~ted the advisability of placing these 

2 into areas that are demanded for certification, which would 

3 have necessitated even, we thought, maybe even stronger 

4 material, if it was available. But because of the nature of 

5 ·the institution, you cannot ~ind many 11\a.nufacturers who will 

6 identify with this retardation and mental institutions. 

7 They just don't want to have the responsibility to build 

8 and provide that kind of material. I will say this for 

9 InterRoyel, they were, as a company, interested in the 

10 mentally retarded and were trying to identify with proper 

11 types of furnishings. 

12 Q Mr. Alexick, if I could caution you, it 

13 might be a little late, but if you would just listen to the 

14 question, if you would, please, sir, and respond to·the 

15 questior"' I would appreciate it. If you have something else 

16 that you want to bring out, ! am sure Mr. Kaestner will brir.g 

17 it out. 

18 When you spoke, Mr. Alexick, of the doubt 

19 that existed about placing these in areas needinq certifi-

~ cation, what do you mean by that? 

21 A The Federal Government established 

22 requirements, and if the institution was to receive Medicaid 

23 support that would .be sharing of Federal funds to matching 

~ State funds, you would have to have provided the items as 

25 \·te were providing. Each .individual -resid~n't; .. or .. patien~~=~~-c .. 
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to have a bed, had to have a dresser, had to have a wardrobe 

of the 

mention 

~HE COURT: That is in the bid under 

Title 19? 

THE WJ:TNESS: Yes, sir. 

THE COURT: It says .must comply with 

specifications under Title 19# USC,_and I think 

all Americans are familiar with the Federal 

Regulations. 

MR. SPENCER: I don't think there is any 

American, Your Honor, who is ·familiar with all of 

the Federal Regulations. 

THE COURT: Well not all of them, but 

some of them. I don • t think any Federal qovern:nen1 

individual is f~iliar with all ofth~~. 

1-!R. SPEt;CER: i"1e:ll, I was assu.11ling that 

nLost of the.~ were Americans. 

THE COURT: There is still some doubt. 

Q Is fireproofing or fire retardency one 

items incident to the certification? 

A I don't know, sir. 

Q You don't know? Doesn't the docwnent 

also fire retardant? 
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MR. ~.ESTNER: Objection, Your Honor. 

I would like for Mr. Spencer to refer, if he is 

going to refer to a document, to show Mr. Alexick 

the particular document. I would also indicate 

that Mr. Alexick may not be canpetent to testify 

regardinq Federal requirements or specifications. 

THE COURT: I believe that Mr. Spencer 

is referring to Addendum Number 2. 

1-iR. KAESTNER: I believe it is Exhibit· 

Number 6, Your Honor. 

THE COURT: That is right, all furnish-

ings, that his bid would have to conforn to mental 

health standards, like Safety Code Title 19, 

Q 1~11 right, sir, I an1 referring, Mr. 

17 Alexick, to Exhibit 6, which is an addendum to tbe bidders. 

18 I ask if that ever came to your attention? 

19 A I can't recall, but I don't believe this 

~ ever did come to my attention, sir. 

21 Q Never did? 

22 A No, sir. 

23 Q Let nae have you look at 5, then, \o7hich 

24 is Addendum l. 6 is Addendum 2. 

25 A This· did -not-come·to·my attention.either, 
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1 six. 

2 

3 
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18 

19 

20 

21 

22 

23 

24 

Q All right, sir. Now, these are addendums 

to your requests for furniture as it went out on the State 

solicitation for bids, are they not? 

A Yes, sir. 

MR. D.ES'lNER: Objection, Your Honor. 

Those are addenda to the Invitation to Bid. Those 

aren •t addenda to the request, \t~hich ~1r. Alexick. 

forwarded to the Department of Purchases and 

Supply. 

M.t~. SPEr~CER: That is what he said. 

MR. K.~ESTNER: Excuse me, Mr. Spencer •.. 

THE counT: i'v11a t you are sa yinq is 

exactly \that the \·:o:i.tness said. These were added to 

his request and went out on the State's invitation 

to bid. 

f·1R. KAESTNER: No question, Your Honor, 

but the witness has also testified that he was 

unaware of those. 

MR. SPENCER: Yes, and that is my next 

question. 

A If I may add, this was not generated at 

25 the institution. 
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0 I understand that, and that also deals 

2 with my next question. Then Mr. Maitland, who signed those 

3 two addenda, was making changes and clarification& that 

4 affected your request as it had been incorporated in the 

5 invitation to bid? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

THE COURT: Well, isn't that exclusion? 

rm. SPENCER: Well, sir, you· can look at 

the face of.it. 

THE COURT: Well, isn't that a conclusiol~ 

that the Court draws £rom the evidence? 

tiR. SPEt~CER: All right, sir. Let roe 

substitute, then, this question. 

Q If ~"OU \>:ill examin6 that, I be.lieve you 

16 have already responded that that deals ~ith your fur~iturc, 

17 the material you had re~~estcd the State to solicit an6 get 

18 bids on. 

19 

20 

21 

22 

23 

24 

Yes. 

0 Look at it, sir. 

A Yes, it did. 

TEE counT: 1 t just says I l·1r. Kaestner I 

that the institution wants a hard-resin board, 

using the traden~rne -.as-._F~ber-X., and. ~~ __ ;nd_ication 
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that hard-resin furniture will be accepted. That 

was the addendum. 

Is Fiber-X involved in this in any way? 

MR. KAESTNER: Yes, it is. 

MR. SPENCER: It is involved from the 

standpoint that it was a part of the specs but was 

never furnished. 

MR. KAESTliER: It is part of the specs, 

yes. 

MR. SPENCER: Part of the original specs. 

Q All right., no,.,, !tir. Alexick, you \-tere 

busy about your duties at the institution as the As~istant 

Director of Services, Administrative Services Suoerintendent~ 

A Supervisor. 

And I then gather tha.t you ,,:oul6 not 

htJ.v~ been, en a constant basie, observing such a rtundane 

thing as ·the assembly of wardrobes? 

A No, sir. 

0 So what you have told us about wha was 

21 present and who assembled them is based on your periodic 

22 observa tiou as you perhaps walked by? 

23 our buildings and grounds office built 

~ up a d~ily lc~ of work assignments to respective men in 

25 the maintena-nce- serv.ic.e- \dlo ... qave _assistance. To ti'1Y knowledge 
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minute, Mr. Alexick, I think you are testifying. to something 

that would be categorized as .hearsay. 

A No, sir, ~s is not hearsay. Thi$ is 

6 documented, sir,_and I believe that a copy of this was 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

forwarded. 

0 Excuse me, Mr. Alexick. 

MR. SPENCER: I have no doubt, if Your 

Honor please, that the roan is testif~tinq a~ to '1ha:. 

he saw, but that merely establishes the existence 

of \\'hat hr:: sa'v and not the factual content of 'trh~.t 

he saw. 

A Hr. Spencer --

l-1R. SPENCER: Mr. Alexick, if you will 

wait and let the Court decide. 

MR. RAESTNER: If these records that Mr. 

Alexick is referring to are business records pre-

pared .in the normal course of busine~~, ar~.d if the 

person preparing th~~ had a duty to do them, Mr. 

Alexic)~ is perfectly justified in relying on the.TJ 

in. reaching his conclusion •.. 
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2 

3 

4 

5 

6 

7 

8 

9 Spencer? 

10 

Z-1R. SPENCER: That may be, Your Honor, 

but still, in all, it only establishes as to this 

procedure. 

THE COURT: The objection goes to the 

weight of the evidence and not the admissibility. 

MR. ·sP~CER: Note. my exception. 

A May I interject something here, Mr. 

0 I would rather you didn't, but I am 

11 sure 1-1r. Kaestner would like to hear it. 

12 A l·1r • Lankford and Mr • Mann of the 

13 \-larehouse Department worked in c~njunction with the maintenaJ~ce 

14 service men and Mr. Lankford is here and will --

15 Q \ve nre well a~~re cf that, ~-Ir. Ale,:icl~. 

16 Now, let me ask you aqain, if you will, 

17 think very seriously about this. You were asked about Mr. 

18 Mosteller being up there and you replied no. Isn't it a 

19 fact that Mr. Mosteller was up there on several occasions 

~ after the material came? 

21 A Mr. Mosteller made periodic visits. I 

22 can't rem~~ber specifically, I never documented th~~. But 

23 every time he came, we interrelated with the respective 

24 problems of the business at hand. 

25 
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MR. SPENCER: Thank_you. 

l'~. KAESTNER: One more question, if I 

might, Your Honor. 

6 REDIRECT. EXAMINATION 

7 BY MR. -KAESTNER: 

8 Q Do you know, when Mr. Mosteller made his 

9 periodic visits, did he stay for a long time? 

10 A The time varied. 

11 Q How much time? 

12 A Well, it depended on whether or not we 

13 had discussions for needs within the institution. He nt 

14 t~.es would visit sites, check on what was tho utilization 

15 given to the variou£ furnitures that had been sup?lied. 

16 Q Now on these periodic visit~ that ~tr. 

17 Mosteller ~ade, were any of these visits for tho purpose 

18 of installing, assembl~ng_~ardrobes? 

19 

20 

21 

22 

23 

24 

25 

A I don't believe so, sir. 

MR. KAESTUER: Thank you. 

RECROSS-E~{INA~ION 

BY HR.- SPENCER: 
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presence. 

Q But you don't know? 

A Mr. Mosteller was not always in my 

THE COURT: He said he didn '-t know. 

- He said he ·didn ~ t believe so, ,he doesn· • t know. 

. . . . . .. 

A But I don't think he did. 

THE COURT: All right, sir. You may 

step dO\m. Thank you. 

\iiT:~ESS STOOD ASIDE. 

like to call I~r. I-.taitlanu, Robert aa.itlanti. 

61 

ROBERT MAITLAND, a witness called by 

the Commonwealth, first being duly sworn, ·testifies as 

follows: 

DIRECT EV..!~1Il~'\TIOH 

B~ MR • D_ESTI~ER: 

Q l'..r • J..lai tland, how are you today? 
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Mr. Maitland, would you qive us your 

62 

A 

F. Maitland? 

Robert Maitland. Do you '\v-ant Rebert 

Q 'rhat's fine. During the period from 

July of 1976 through November of 1976, what was your 

position? 

A I was a buyer at the State Purchasing: 

Departaent, sir. 

Q And were you involved in your position 

as a buyer at the State Purchasing Department in the procure·~ 

ment of furniture for the Ll~chburg Training Center, 

Buildinga lS through 20? 

Ye~, I helped bu~r that. 

Q I \-:ould like to sho~,· you a cop~'. cf 

Commonwealth 1 s Exhibit l and ask you if ycu ever hnve seen 

this document .. 

A Yes, sir. 

Q Did you handle the procurement of furni-

ture requested by that requisition? 
. 

~::..r. A Yes, sir, I helped handle it, yes, 

Q I would li~c to direct your attention, 

if I might, to the lcnr~er left-hand corner where there are 

two words written in red, and. ask you if .. you_ can identify. ... - .. 
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1 the writing? 

2 A 

3 Q 

Yes, sir, that is my writing. 

What do those two words say? 

63 

4 

5 

A 

Q 

It says installation, question mark, no. 

How did those ·two words come to be on 

6 the requisition? 

7 A At ·the t±me that I received this 

s requisition, sir, they had no mention whether they wanted 

9 installation in ·it or not.. So I called t·tt .• Alexick, who "tras 

10 the head of the purchasing out there, and asked hirn. And 

11 he said no, that at that particular time they did not wan·t 

12 ins tall.a tion. 

13 Q So ·that is what caused you to put that 

14 .. installation? No" 9n the requisition? 

15 A Yes. The question was installation, 

16 the answer was no. 

17 Q Now, do you ·recall if a pre-bid conferen~e 

18 was held in connection with this particular purchase of 

19 furniture? 

20 

21 

A Yes, sir.· 

Q And do you recall if Mr. Mosteller was 

22 at that pre~bid conference? 

23 Yes, sir. 

24 Q And do you recall if, during the pre-bid 

25 conference-, a.---discussio.n __ took .. place-:-%:eqard:ing Fiber-X? 
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A Yes,_ sir. 

Q ·oo you recall how that discussion came 

about and the substance -of that discussion? 

A I think Mr. Horestead of, at that time, 

representinq another manufacturer, a manufacturer by the name 

of Thonet_, wanted to bid ·a fiber resin board against that, 

and be brought the subject up and we discussed it at that 

time. 

0 Did Mr. Mosteller, do you recall if l•1r:~--

10 Mosteller participated in the discus~ion of Fiber-X? 

11 A Yes. 

12 Q Do you rece.ll if Mr. Mosteller in a:ny 

13 way described Fiber-X? 

14 A Yes, sir, he did. 

15 
0 Anti what did he describe it ac beir.~? 

16 A About, if ! remember correctly, and I 

17 might be some of these statemants rniqht be coming bacJ: to 

18 tne from reading specifications, sir. I •m not sure exactly 

19 what he said. 

20 ·. 

21 
l·ffi. SPE~"CER: If that is the case, Your 

22 Honor, I don't think it ought to be admittc~, 1: 

23 he is uncertain as to whether this is actually \;~a· 

24 wae said. 

25 MR. KAESTH:E·R: --·If- yju ·will, · .Your Hone~--•·- ~-
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I will refer the witness to one of the addenda 
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and I think that will clarify the objection Mr. 

Spencer _has made, so :I will withdraw the question. 

Q Mr. Maitland, let me show you a copy of 
.. 

6 Commonwealth's .. .Exhibit Number 6, ·and ask if you have ever 

7 seen that before? 

8 

9 

10 

A 

0 

A 

Yes, sir. 

And what is that? 

This is our Addendum Number 2 which 

11 refers to the questions that were asked and the anA\fcrs th'-'t 

12 were qiven at the pre-bid conference. Let's see. I can 

13 tell you what day that it lY~a on·• ., It w~s actually the 

14 question and answer that were discussed at the pro-bid 

15 cor.ference -- I dcn•t. remember the exact date. It was some-

16 time probably before October 25th. 

17 0 I w~uld like to direct ycur attention, 

18 if I could, to the fourth paqe of. Exhibit Numbar 6, and as:: 

19 if you can identify that docament. 

20 A Yes, sir. This is the description of 

21 Fibe~-x and this is the reason I made the statement as I 

22 did a while aqo, I ci.idn' t r..nol-r whether :r would re.:er hac!~ 

23 to this m exactly what was said at that meating. But this 

24 is the document which is the specifications of Fiber-X that 

25 wa& qiven-.:to~·us., .. __ wh,at--fiber-x wa.s __ and .... t.ho_. mater.~l it was. 
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Q Does it describe a particular kind of 

Fiber-X? 

A 720, yes, sil:. 

Q lihat does Fiber-x 720 mean? 

A It refers to a publication here of 

Nema, N-e-m-a specifications. And of C?ourse ·it qives you 

the testing procedure that Fib~r-x ·will qo through and what 

it would stand, and the type of material that Fiber-x 

actually was. 

Q Hr. l~ai tland, I would like to show you· 

this piece of material, and ask you if you have ever seen. 

it before? 

A This is a material that was given to !!la 

at that pre-bid .conference. 

And who qave that piece of material tc 

16 you? 

17 

18 

19 

.20 

21 

A 

Q 

the material? 

A 

Q 

1-rr. 1-iosteller. 

Do you recall if this was the shape of 

No, sir, it was not. 

Do you know if this is a part of the 

22 particular piece of Fiber-x that Mr. Mosteller eXhibited to 

23 you? 

24 A Yes, sir. 

25 0 Bow.do.you knQw.th~t? 
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Because I took it and scratched the end 

2 of it off right here, at the very .end, with my knife, to 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

find out exactly what kind of material was in that. It was 

a square piece of material or rectanqul.ar, ,.,hatever you 

want to call it. 

Q You made these scratch: ·marks? 

A Yes, sir. · 

~1R. KAESTNER: I would like to enter 

this into evidence.as Commonwealth's Exhibit 

Number 11 .• 

llOTE: At this ·point ·the above-referred· 

to piece of Fiber-x is marked and £iled as 

Common"rea 1 th 's E:-::hihi t Number 11. 

Q Do you kn~.; what l·!r • l-ies teller's purpos~ 

was in ~~hibiting that piece of material? 

MR. SPENCER: Your Honor please, that is 

certainly speculative. 

THE COURT: Well, did he state why? 

MR. SPENCER: Then the question should 

be, Your Honor, whether Mr. Mosteller saiCi anythin 

about. it .•. 
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THE COURT: Rephrase the question. 

Q t-nty was that particular piece of materia~ 

4 exhibited? 

5 A Well, at that time I did not know, 

6 really, basically what Fiber-X looked like. I l'ad never seen 

7 any Piber-x or any part of it. And I think he gave it to 

s me strictly so that I would know what Fiber-x was. 1~nd I 

9 had se~ the spec many times within the specifications which 

10 we. bad been receiving, but I did.n •t really know what it \ias. 

11 Q No''', do ·you know if there was any 

12 difference between Fiber-X and particle board? 

13 

14 

15 

16 

A 

Q 

1\. 

Q 

Yes, sir. 

Is there a difference? 

Yc~. 

And is there a difference between Fiber-~ 

n and chip core? 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, -sir. 

Q There is a difference? 

A Yes, sir. 

1·1:- • l-iai tland, I would like to direct 

your attention to the last page of El:hibi t Number 6, '-1hich is 

a picture, and ask you how you came by that particular 

picture? 

A . Thi-s ·parti-cular- -picture* .normally we had· ... 
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been specifying a bed that had square corners on it, and on 

this particular bid, these specifJ.cations came out with 

round corners, and I did not really -- I could not tell my 

vendors what a round cornered bed and how it was to be used 

and how it was to be shaped. So I asked Mr. Scott and Mr. 

Scott told.me.to call the InterRoyal representative and get 

him to qive me· a picture of it. 

Q And did you do it? 

A Yes, sir. 

Q Ano what InterRoyal representative did 

11 you call? 

12 A Hr. Mosteller, Dave Mosteller. 

13 Q And did !-1r. Hosteller provide that copy 

14 to ycu? 

15 ! ~ould say yes. I will have to sey 

16 yes on th~t. 

17 Q Bu~ you are not certain on that? 

18 No, sir. I mean I don't know whether i1 

19 came in the mail or he gave it to me, whether it came direct: y 

20 from him, but it came through. him. 

21 Q Now, !·1r • f-iai tland, did you also receive 

22 the invitationsto bid tr~t had been returned from the variou1 

23 vendors? 

24 A Yes, sir, I opened the bids, yes, sir. 

25 Q -~-.I would .· like. to .. s_h~ .. YQ.~ a_ c~py of 
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Commonwealth's Exhibit Number 4 and ask you if you have ever 

seen it before? 

A Yes, sir. 

Q What is Commonwealth 1 a Exhibit Number .4? 

A It is -a· bid tabulation that was made 

by my secretary at the time, after the bids were opened, 

to tell us exactly -- so that I can look right straiqht down 

and see who bid on t:hat and what the prices uere. 

Q Mr. !-1aiUand, I would like to show you· 

these documents which have been introduced. I am qoing to.-

ask you to refer to it. 

J..tR. SPEUCER: I 'm sorry, I can 1 t hear. 

you. 

MR. KAESTNER: I am going to ask hL~ to 

examine thesa. 

0 Have you seen those documents before? 

A This looks like the bid package that we 

had on that particular furniture. 

Q And so do you know if··the bid tabulation 

sheet which I have just exhibited to you, would have b~en 

prepared from those bids? 

A Yes, sir, it was supposed to be. I arn 

prett1' sure-it was. 
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0 Could you, by flipping throuqh Common-

wealth's Exhibit Number 3, tell me how many of those bids 

are £ram InterRoyal vendors? 

A Five of them, sir. 

Q .Five of these bids were from Int~r-Royal~ 

A Yes, sir. 

Q And the r~~ining bids were from vendors 

representing other lines? 

A Yes, sir. 

Q And "yould you please refer to the bid 

tabulation sheet '\t:-hich you have laid out there in front of . 

you, and would you tell me who was awarded, would you tell 

me Yhat product was purchased from Cinn Souther,n? 

A It ~·7Ll.S a three-drawer chest. 

Q Was Ginn Southern ·the low bidder on that 

particular product: 

A No, ~ir. 

Q ~·fuo was the low bidder? 

A ~halhtmer•s, bidding Thonet. 

Q l·1hy was Ginn Southern awarded the pur-

chase order for that chest? 

A I \;ould like to .look at the bid document, 

if you don't mind, sir, rather than make a statement. I 

would rather be sure. 
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NOTE: At this point the witness is 

2 referring to documents. 

3 

4 A (Continuing) The reason that this was, 

5 this one item, InterRoyal was low on the other four items,· 

6 .and if you add the fifth item into it at the low. price of 

7 $142.00, it would still have been a savinqs to the State, if 

s 1·10 a\.;arded everything to InterRoyal, becaus·e the statement .is 

9 \VX"ittcn on each bid, it says, and I quote, "This bid must 

10 be a':mrd£d ill total cr nothing to InterRoyel Conpany. Split: 

11 bet.\o!een lnterRoyal dee lt!rs will be accaptabl.a. a 

12 t~c~.::, l-Iao that condition placed en the·re 

13 by the Dsp~rtmcnt of Purc~~es and Supply? 

14 

15 

16 there? 

17 

18 

A 

Q 

Q 

1~o, oir. 

By en.ch and every venC.or t.hat biu it. 

so if I understand you correctly, ther. 

19 GimSouthern, de.spit.e the fact that it was not the lo\-T bidoel:, 

~ because of that condition, was awarded the purchase order? 

21 A Yes, sir. 

22 Q Hr. !·~:litlanc1, do you kno·,i if the 

23 furniture that you secured pursuant to those bids ever 

~ arrived nt Lynchburg? 

25 Yes, si·r .•.. 
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Did you have occasion to inspect that 

Yes, sir. 

And do l'OU know if t.'lat furniture was 

In my opin~on it was not, sir. 

HR. V.ESTNER: '!'hank you very much, 

Mr. "1ai tland. I have no furt.lter questions. 

CROSS-EY.AL·!n'.ATION 

BY MR • SPEl~C!!:R: 

0 !{r. 1-'taitland, uhere arc you emplo:~ted 

I c:rr. \·!orl-:ir:g as a consultant rit;ht. 

Q You are no longer employed by the 

Commonwealth? 

A No, sir. 

Q Consultant in what field? 

In the field of furniture, sir, school 

furniture. 

Q And I do not want you to answer this 

until counsel· bas an oppor-tunity .. pos.e~.an objec.tion, · if .he . 
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desires. Are you currently under a charge brought against 

2 you as a result of the same Grand Jury investiqation that 

3 resulted in these charqes? 

4 

5 

6 

7 

8 

9 

10 

11 

THE COURT: He can a."1St1e::- that: question. 

r.m. KAESTNER: I have no objection to 

him answering that question. 
. . 

THE COURT: Well, you can object, but 

he can answer. I will overrule the objection, but 

there i£ no objection, so qo ahead. 

Yes, sir. 

Q Ar~ you undar charge here in the City 

12 of aichmond? 

13 A Ye~, air. 

14 

15 T!!E COtTRT~ It i~ in this cou:.-t. I ~ill 

16 takG ju("iic ial notice o: it. 

17 

18 Q And the ~e prosecutors arc involved in 

19 your case, are they not? 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

THE COURT: iie miqh t not knO't\• that • It 

might not be the same prosecutor. 

HR. SPE~iCER: Well, h\Z has already 

·responded. ..Apparently_:-:he: .did :)~~()\·1· tha-t. 

. 
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THE COURT: Well, he knows more than the 

Court does. 

A Well, what I mean by that, when I said 

5 yes, sir, to the question, I know Mr. Aubrey Davis' office. 

6 That 's the only thing I know. 

7 

8 

. 9 

10 

11 

12 

13 

THE COURT: All riqht, that miqht be 

the best an~fer, Mr. Aubrey Davis' offica. 

I \:."ill tttke judicial notice that he is the 

Common\4:rac.l th • s Attorney. 

Q Now, when were. the bids t.lult made up the: 

14 biu package, <t:hich i~ EY.hibit 3, submitted, del you know? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Not without having the ·--

~-~R. SP!:t~CER: t·!ay ! h:1va Exhibit 3 t Your 

Hor&Or? 

NOTE: At this -point Exhibit 3 is shown 

to the "~i tnes s. 

A On 9-24-76. 

0 All right, sir. And look at any one of 

2~ . • .., the..9fl and tell. .. us ":h&t .was .. :.stated .as ... .the·-bid .. pperu..ng ___ (late ... 
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76 

3 October 21, 1976. 

4 All right, sir. Were all the bids 

5 September of 1976? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A ~hey should have been, yes, sir. 

I-lR. KAESTNER: Your Honor, I have to 

object because I don't think that Mr. Maitland 

unders toed Itt. Spencer 's questiou. As I under­

stood 1-lr. Spencer •s question, he '~a~ askinq what 

~te each of those bids were submitted, and b7 

that I took htrn to mean su~itted by the vendc~ 

to t.he: Common\·1ealth. Z believe that l~r. ItJaitlar.d 

is :t:c.fc.rring to the date that the bids '"'ere rnailec 

ottt .by th£~ Conunonweu.l th tc t.be ver.1d~~s. 

Q i_s that .right? 

A ~es, sir, that is correct. 

Q Well then, your response to rny prior 

22 question perhaps ,,r&.s in error,· because \\•hat I ask~d you was 

23 the data of the bid. And I meant, if I didn't oonvcy it, I 

~ meant the date these bids were submitted. 

25 A You me·an.:.::back ... frorn.-the .. vendors to us? 
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Oh, I •m sorry. Excuse me. I am com-

3 pletely ~~onq on that because I took the date that we sent 

4 them out. 

5 Q All of them were sent, then, September 

6 9,. 1976? 

7 

8 

9 

10 

11 

12 

0 

A 

No, 24th. 

September 24th? 

'76, yes, sir. And they all had to be··· 

back in our office, there was an addendum, and I don't kn~f 

really basically whet the exact date was when they had to be 

bacli. at. our office uithout that addendum. But I think it 

l3 probably was the 28th of October. I am not: sure. That would 

14 b~ under that addendum, Number 2, ~ think. 

15 All ·ri9ht, I show you E~hibit 5 and ask 

16 you if thi9 io the addendum you r-=fer to? 

17 

18 

19 

20 

21 

22 

Q 

A 

t~o, sir, Addendum 1-tumber 2, sir • 

All right, that is Exhibit Number 6. 

Okay, riqht. The bid, it says on the 

first· paragraph here, "Bid openinq date has been extended to 

November 4, 1976". 

0 1~11 right, sir. And '·:hen did they have 

23 to ba in your office? 

24 A By November 4, 1976, by 2:30 p.tn. 

25 0 So they _just had to be there before the 
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time they were to be opened? 

A Yes. 

0 Saneone could ,.,alk in one minute ahead 

4 of that? 

5 A Yes, sir. 

6 Q All right, sir. Nou, I believe you 

-' prepared and signed both of these addenda, -Exhibit S and 6, 

8 did you not? 

9 A Yes, sir, I_d.id. 

10 Q And would you look again at Exhibit 6 

11 and tell us if that was no~ a fairly material change in the 

12 specifications for the furniture from what had been requested 

13 ~-Mr. Alexick and his people? 

14 

15 

16 

li 

18 

19 

20 

21 

22 

23 

24 

25 

l'.LR. KAESTl\"ER: I would ask l·ir • Spencer 

to speci£y i£ he i.; talking about any p(lrt.icular 

section of Exhibit 1-.umber 6, or the whole of 

ExhiLi t Number 6 • 

2 and 4. 

THE COURTa He is talkinq .about Fiber-X. 

!om. SPEI~CER: I am talking about Items 

TEI: COUR~': Gentlemen, ! don • t. see ,.;hy 

the witness has to rend that to the Court. I mean 

I am reading these addendums • I mean if you 

would. -point: .. out, ! can_pro~b~y __ ~_!1~d as well as 
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• 

MR. SPENCER: Well, if Your Honor please, 

I was only tryinq to have it -stated in the record 

to avoid any future person havinq to refer back 

to the exhibit. 

THE COmtT: But it is part of the record 

It is all in the record. It saves the court 

reporter cost of 'iriting it up if I read it and th4! 

Supreme Court reads it. 

0 All right, sir, the oriqinal request was 

12 for Fib~r-Y. as n metcrial? 

13 A Yes. 

14 Q But this add~ndum, first of all, it 

15 added the require~cnt that it confar.med with mental health 

16 ctandard~, life a~d safety code? 

17 Yes, sir. 

18 Q And at that t~e there w~s some dispute 

19 about whether that required fire retardant material or not, 

~ \iasn•t there? 

21 A Yes, sir. 

22 0 And same thought it did and some 

23 thought it didn't? 

24 A Ric;ht, sir. 

25 Q And. it_ also requir.~g_, . Ite."Tl 4, it change~ 
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to a standard particle board? 

A I'd have to look at that, sir. That 

~~s inner panel, sir. I mean that was not the entire unit, 

just ~le inner panel. 

Q I understand. But when you go over to 

Item 9, you have also particle board? 

A 

0 

A 

Q 

Yes, sir. 

And that trasr. 't the inner panel, lttas it? 

That's .·right, sir. '!'hat's '·that it says:. 

~.1·1 -riqht, sir. . And ~'len Item 10 made._ 

clear th~ fact that the use of Fiber-x wa~ junt an indicator, 

that o~~er t~~en of har.d resin finishes wore perfectly 

acceptable? 

}\. That's ri~ht. 

A.nd other t~mes of har:.! rc~in finiehe!! 
J.. 

:night or. rr:l~ht not. be on solid co,;~? The~:' 1:1iqht be on parti.c' c: 

beard or just chip core at"ld ctill have a hard resin fini£h? 

On a hard resin finish? 

Q Hard resin finish? 

Riqht. I mean on any ~inish, riqht. 

They· might be completely penetrated. 

n 
II'• 

But l·mat it saj."S is othe!' types of board 

\·tith a hard resin fir.ish, ane that "-YQule inelude pa.rticl~ 

board nnd chip board? You have seen both of those with ~~rd 

resin finish as; .·haven't you? 
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A Yes, sir. 

Q And as a matter of fact, that is what th~y 

got, wasn 1 t it, "'i th a hiqh pressure laminate? 

A With a high pressure laminate, that woul~ 

be considered, right. 

Q ADd you ·did that change, as I understand 

it, without consultinq with Mr. Alexick? 

A '!'hat chang.e, sir, was done at the pre-

bid conference. 

0 Yes, sir, and it was done as a result~ of 

questions raised by Thonet, was it not, who pointed out to yo\ 

that there was a difference in these things and that one was 

fire-retardant and one wasn't, and one was so~id core and one 

~~a.sn' t? 

MR. KAESTNER: Objection, Ycur Honor. 

Th~t if~ not what the testimony has been to point, 

MR. SPENCERa I ac on cross-examination. 

MR. KAESTNER: The testimony has been 

that 'l'honec·· raised the question of Fiber-x. No\·: 

that is not what ~x. Spencer has gone into. · 

MR. SPENCER: If ~our Honor please~ I 

have h~ on. cross-examination. 

THE COURT: Go on, Mr. Spencer. 
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Isn't it a fact that those changes, as 

4 l~U said, resulted from the pre-bid conference and the direct 

5 cause for the changes was a question :raised by ~honet ·pointir.s 

6 out to you that there was a substantial ·difference be~een 

7 thinqs that. were either .Fiber-x or .like Piber-x.,. and other 

s boards and finishes, that is, a hard resin finish, ·laminata, 

9 discussion of the cores? 

10 A .J: ·don't th:i.nk that, if I remember cor-· 

11 rectly, sir, that that ever came up, really. 

12 Well, don • t you remember that the quest it n 

13 came up_about whether Fiber-X or any hard resin finish boa~d 

14 like Fiber-x l7as fire-retardant? 

15 Yes, sir, I think that did came up in 

16 that pe::..rt.icular meeting, yes. 

17 Q And it wa~ pointed cut to you that you 

18 \'Je.re sa~"ing that l'OU wanted thinqs that complied with healt.~ 

19 and safety, and there was some doubt as to whether that 

~ required fire retardancy, ~t you were specifying something 

21 tho.t '"1asn 't fire retardant? 

22 I don't remember that, I mean that con;-

2 ... ·.) ing up exactly like that, like you expressed it, but it cou!~ 

24 have. 

25 0 Well,. that_ .is the .. ~sllb~tan~e of it, isn • t 
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Well, I think what actually happened, the 

3 way that I remember it, and of course this is just the way 

4 that I remember it, is that --

5 0 Well, let me just .stop you .a minute, 

6 sir. Are you telling us that you are uncertain about this? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A Uncertain about what, .sir? 

Q About what you are about ·to say. 

A No, sir. 

THE COURT: well, frankly I think all .of 

that is in the evidence now., that the State chanqee 

the position. 

0 Die not Thonet, 1~1r .• Maitland, as a 

16 ~atter of fact~ submit tvro bids? 

17 Yet;, sir. 

18 0 Now, 'l'honet•s two .bids, neither one of 

19 them complied or attempted to meet the .alternative .specifi-

20 cations ·of F.iber-x, did it? 

21 

22 THE COURT: Gentlemen, is d-this a trial 

23 on the .biddinq ·practices or a trial on .larceny? 

24 . ~iR. SPENCER: Judge, I thought it \-las 

25 a t.r.ial. ~n .lare.eny_:t;}lat arose "from the State 
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MR. SPENCER: I 'm ·sorry, Your Honor. l·:e 

have been in here two days ~r.d that is what the 

prior cases ha'Qa been .. 

~HE COURT: I don't think .it has been 

on b.idding practices. It has been false repre-

sent~tion made to get the State's money. t~m-; I _ 

don't ~ee where .all of this i~ relevant. 

Hn. SPEt:!CErt: \·7ell, I believe it is re.le~ 

"J'ant, Your Honor, to sho\·7 thr:t t.lte State obviously 

hns tried to mak~ a.point of Fibcr-x anu that 

Fiber-): wasn't supplied. They specifically brought 

that up, at6d I ar.-. pointing out thnt Fiber-X \18.3 

no~ re~~ire~, and Fibe~-x is not ev~n bid ir. ~~a 

inntanccs. 

THr. COURT: \·iell, I don't. reall~t knov· 

what the evidence is. It is one theory I can see 

where Fiber-X miqht be very important, Fiber-x 

720, it miqht be more expensive,. and the bid might 

have qone to the manufacturer with not that, but 

the bi-'"i price includes it, Fiber-~. Jl.nd these 

bids are based on Fib~r-x. ~::har; it ~oes to the 

manufacturer, it doesn't include Fiber-x, t;hic~ 

makee a cl'ieap.ar.· .P~oduct-· an<~- . .mor.e~·.:_p.rofit~ but. _the 
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State was charqed the full amount. 
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!o!R. SPENCER: Well, I agree that Your 

Honor doesn't know at this point, and I think 

you will find tha·t .is ·not the case .• 

'l'BE ComtT: All right, I just said this 

is one theory. ~hat is why I allowed all of this 

~out Piber~x. But I really understand that the 

State has chanqed its position, the State has ·sai4~ 

that Fiber-x is an example that the.y could use, 

bt:t ot!:er stuff would euffiee. So .I think that is 

enough on that. 

.!·!R. SPmlCER: I .. ern tryin-J to point out 

that even ·the -parties ·wht' .bid a different -manu- · 

fac~~rcr, did not bid .a product SL~ilar to Fiber­

x. ~hey bid an ordinary chip core with a laminate 

fini~h, hard resin fini2h, c~ip cor~. 

TIIC COUR'!·: And they didn't qet the job, 

did they? 

MR. SPENCER: No, -si=, but it is part of 

the C~onwealth's exhibit. 

THE COURT: The onl~r evidence, one of 

the:: \oiat; Trend, they qave thee that job because all 

of tha vendors repreeentinq IntarRoyal said it had 

to be a lump sum job or no deal. 

l-tR-. SPENCER:·.- ·-··This~q~e.s._back to the fact 

•. 
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that I objected to it when the Commonwealth even 

attempted to introduce these other bids, but the 

Court overruled my ··objection and l.et them in. And 

now that they are in, I think I am entitled to --

TBE COURT: Not in this case, maybe in- D 

a civil case. 

MR. 1\1\ESTNER: We will be happy to 

stipulate that the Thonet bids were not Fiber-x 

and did not confor.m with a requirement of ExhibLt 

Number 2. We will stipulate that. 

!-1R. SPEt~CER: Would you stipulate that 

the Simmons bids were not Fiber-X? 

MR. KAESTNER: l: will stipulate that 

·both Simmons bids ·were not F.iber-x. 

HR. SPEUCER: But were chip core? 

t.m. XAESTNER: I s.m not go in':! so far a~: 

~ stipulate that they were c~ip core, because I 

believe indeed they were not. 

MR. SPENCER: Well, I believe indeed they 

were, .but we \\'ill discuss that later. 

THE COURT: You all discuss that at 

lunch and let's qet along with the case.· 

MR. SPENCER: I believe that is all, 

Your HIO:\or. 

• 
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MR. KAESTNER: One question on redirect. 

2 

3 -REDZRECT .EXAMINATION 

4 BY MR. KAESTNER: 

5 Q Mr. Maitland, has the ('ommonwealth made 

6 you any kind ·of offer in return 'for your testimony today? 

7 A No, sir. 

8 

9 MR. I<AESTNER: Thank you. 

10 

11 

12 WITNESS STOOD ASIDE. 

13 

14 TEE COURT: Next witness. 

15 t-tn. ·KAESTNER: The Commonwealth calls 

16 Mr. Sid Horeste~d. 

17 

18 

19 SIDNEY BORESTFAD, a witness called by 

20 the COmmonwealth, first being duly sworn, testifies as 

21 follows: 

22 DIRECT E~J-iilm.TIOU 

23 BY l·1R. KAESTNER: 

24 

25 
I 
I 
I 

i 
:I 

Q 

full. name:; .. -.. plea.se? -

~tt. Horesteaa, could you state your 
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~~t is your present .business or occu-

I am a representative .for Thonet 

-1Uld what .does 'l'honet Furniture do? 

We manufacture institutional and office 

9 Are you fami~iar '~ith the bid for the· 0 

10 proourement of furniture for the Lynchburg Psychiatric 

11 facilities, Buildings 15 through 20? 

12 A Yes, sir, Z . .aa'"'n. 

13 0 Tell me, how ~ong have you been involvec 

14 in selling furniture? 

15 l~~ll, I have been td th the eo!'\pany I cur. 

16 with now for nine and a half years, but I ~~ve been in th~ 

17 busine~s ~ttcr tr~n eiqhteen. 

18 Q Is Thonet a.manufacturer of furniture? 

19 A Yes, they.are. 

.20 0 Are you familiar with the manufacture 

21 of furniture? 

22 Yes, sir. 

23 Q Are you f~iliar with a product calleC 

24 riber-X? 

25 Yes.;. sir., I ~-n .... :.:_ 
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0 wnat is Fiber-x? 

A Well, Fiber-X is a particle board which 

has been saturated in a resin or plastic, and it is very, 

very bard and it .is very br;ttle. It is very heavy. 

0 Do you know if Fiber-x is different 

than chip. core? 

A Definitely. 

J 

I 
I 

Q 

A 

ls Fiber-X differer .. t fro::t particle boarc? 

Definitely. 

0 Which of the three products that I have 

mentioned to you is more expensive? 

A Fiber-x. 

Q noes Thonet mnnufncturo fu~nitur~? 

A Yes, we eo. 

Q In November of 19?6, when tbe:i3 bids 

were teak en, ii the order had been es"tal:~etl to ~horae t., and if 

'i-h"n£:.t had to m~n.u~:actur~ proauct.s with Fiber-;~, could you 

have ~ahuf~ctu~a~ those products in ·your factory? 

No. 

\tlhy not? 

A Because it takes special cutting tools, 

s!)ecie.l kni Vi:S and saw blades and shapers • They h~d to he 

carbonized. And we didn't t~ve tr~t at our facility ~t th~~ 

time. 

Q Tell_me, do.you-know whether furniture 
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manufactured out of Fiber-x would be more or less expensive 

thun furniture manufactured out of particle board? 

A More expensive. 

Q And how about .furniture manufactured out 

of chip core? 

. A It would .be less than Fiber-x • 

Q The chip core would be less expensive 

than Fiber-X? 

A Yes. 

Q Are you familiar lfi th the two bids 

submitted by Thalhimer'a on this particular procurement? 

A Yes, I am. 

Q One of the bids, as the record shows, is 

fer: a· ·fire re:tardant product, and one of thos£: bid!; for a 

l;~n-f±:rc ret~rdant product? 

That is correct. 

.Q Were any part of those bids on product~ 

munufactured of Fiber-X or anything like Fiber-X? 

No, they were bid o_n the standacrd 

particle board and on ·the fire retardant particle board. 

0 Do you kno,, whether any of the bids sub-

rr~i tte.d by 'l'halhim6r 1 s we.rc in fact lo~r? 

A I think wa were lo\-r on one iter:·,, Item 5 

of that bid. 

0. Was Thalhimer .. ~ .. s .. or Thonet awarded a 
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A ,·,No;· ·-we· were not. 

Q And.why weren't you? 

91 

A I went to the State Purchasing to see if 

5 we could pick up this one item _we were low on, and I was told 

6 by the ·state ~urc:hasinq tba~ there was an additional discount, 

7 that if the whole award W&s awarded to InterRoyal, and for th~t 

8 reason it was £or the benefit of the State to award everythiri:J 

9 to InterRoyal. 

10 Q So that by 'Item .s, you are referring. to 

11 a chest of drawers? 

12 A Yes. 

13 0 Mr. Horestead, do you recall attend~g 

14 a pre-bid conference in connection with ~\is particular bid 

15 procurement? 

16 

17 

18 

19 

A 

Q 

0 

Yes, I did. 

Do you recall Fiber-x being discussed? 

Yes. 

What was your understanding '\ttilen you 

20 

21 

left that meetinq reqarding whether .. the furniture would have 

to be .made-of·Fiber-X? 

22 lvell, I was told. it had to be made of 

23 Fiber-X or a s~~ilcr product by anothc~ company n~~ed 

24 Fiber-Resin. They ~~uld accept either one of them. 

25 Is there any difference between Fiber-X 
·- . \ 

0 
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and Fiber-Resin? 

2 A Sliqht. There is a difference in 

3 weight of about five pounds. 

4 0 ~ell me, is Fiber-Resin identical to 

5 ch#.p board? 

6 A No. 

7 

8 

9 

10 two? 

11 

12 

13 

14 

15 

16 

17 

Q Well, to particle board? 

A No. 

Q Is Fiber-Resin more expensive than those 

A Yes. 

MR. SPENCER: "!'han which ·t\·to? 

MR .• :KAESTNER: <.Chip core and fiberboarc. 

Mn. SPENCER: You are a little fast, ~tt. 

Kaestner. It is hard to keep up with you. 

18 0 If the furniture had to be manufactured 

19 out of Fiber-Resin or Fiber-x, wou·ld that furniture have 

~ been more or less expensive than furniture manufactured out 

21 of particle board or chip core? 

22 

23 

24 

25 

A More expensive. 

HR. KAESTNER: I have no furth~r 

questions •. 
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All ri9ht, now, you say when you left 

5 the meeting,· it was your understanding that the requirement was 

· 6 either for Fiber-X or for Piber-Resin? 

7 A Yes, sir. 

8 Q But you submitted bids, and you did 

9 not submit. a bid that included Fiber-X? 

10 

11 

12 

13 

14 

15 

16 

17 

A That is correct. 

Q Did it include Fiber-Resin? 

A No. 

0 What did it include? 

A It included, we subnitted tW? bids, one 

on the reqular 42/'4 pound particlar ·board and on~ on fire 

retardant particle board. 

Q And on the reqular board, what sort of 

18 finish did that have? 

19 

20 

21 

22 

A 

Q 

A 

Q 

You mean the exterior £inish? 

The exterior finish. 

Plastic laminate. 

And that is the same exterior Lis is or~ 

23 Ftber-x, substantially, isn't it? 

24 A I believe so. I don't know if they usee 

25 a high pressure--laminate---on Fiber-~ or .not •. I can't say. 
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Well, this was a laminate? 

It was a high pressure ~inate. 

94 

A hiqh pressure laminate? All right, sil. 

4 And on the other bid, what was it? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

On the .fire retardant? 

Your other bid. 

'fhat was a hiCJh pressure .laminate, excep1~ 

~~at you have to have a special laminate made to be fire 

reta.rda.nt. 

Q 

ordinary chip core? 

A 

Q 

A 

Q 

A 

0 

A 

laminate finish. 

So one of your bids was what is called 

Standard, yes. 

Standard chip core?· 

Yes. 

With·a hiqh pressure laminate finish? 

Right. 

And the other was fire retardant? 

Fire retardant and plastic high pressure 

0 Now, if you submitted these bids, then 

you must have tbouqht that these items that you were offering 

conformed with the bid solicitation as ehanqed by the two 

addenda? 

A No, sir. 

0 You did not? 
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Well, let's look at the Addendum Number 

3 2, which is Exhibit Number 6. Did this come to your atten-

4 tion? 

5 A Yes, sir. 

6 Q Are you testifying that you were fami-

7 liar with Piber-x and knew what it was? 

8 

9 

A 

0 

Yes. 

And you were familiar with it at that .. 

10 time and knew what it was? 

11 A Yes. 

12 0 You bad seen it before in various 

13 products? 

14 A Yes. 

15 Q Now, let me ask you, sir, ~ve you seen 

16 it since bid in various products? 

17 A I have seen it bid since that prcduct, 

18 but I don • t know if the product was actually ·made that way, 

19 and if-it was awarded .on it. But there was a bid that ·came 

20 out in the State ·of liew York .after that. 

21 0 Was that. an InterRoyal bid? 

22 A 

23 0 Direct from the manufacturer? 

24 A That ·7 can't tell you. 

25 0 But it diCl s.pecify Fi~_er~x? .. 
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I couldn't tell you. I don't know the 

Was it some period of time after ·this 

9 months, but I can't swear to that. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 Now, I believe you testified that ·you· 

attended the pre-bid conference? 

A 

Q 

A 

Q 

A 

what we call the 

Q 

A 

.Q 

David Mosteller? 

A 

0 

A 

0 

Yes,· sir. 

Do you know Mr. Joe Schlnckman? 

Yes~ sir. 

l'Jho is he, or who \faS he at that time? 

I think he was a Products Manager for 

case goods. 

For what company? 

InterRDyal. 

Was he one·of the superiors of Mr. 

Yes. 

\·las he at that meeting? 

I am 80 percent sure he was. 

And .in whos.f! · compa_nY:· was. he:. during. the .. 



2 

3 

4 

5 

6 

7 

CRANE· SNEAD &.ASSOCIATES, INC. 

I 

Horestead - Cross 

t~e of the meeting? 

A 

0 

COURT REPORTERS 

808 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 355•4335 

Mr. Roy Scott. 

97 

And the meeting was held in a conference 

roam adjacent to Mr. Scott's office, was it not? 

A can I answer this the way I recall it? 

-o Yes. 

A ~he way X recall the pre-bid meetinq . 

8 opened up, and we all .signed a £or.m at the pre-bid meeting, 

9 and Mr. Roy Scott and Mr. Schlaclanan, I am almost positive, 

10 arrived quite a bit after,after the pre-bid meeting started. 

11 

12 

13 

14 

15 office. 

16 

17 together? 

18 

19 closed. 

Q 

A 

Q 

A 

Q 

A 

And where did they ~a? 

They went to the pre-bid meeting. 

And then where did they go? 

~ believe they went back to Mr. Scott's 

All right, sir, and you sala1 them there 

No, I didn • t see them • The door was 

Q No, . I don't mean you saw them inside 20 

21 the office together. You saw them about the area together? 

22 A Y~s. 

23 0 And then you saw them go into l!r • Scott 's 

24 office? 

25 A I'm sure. they di_d. I couldn't ·swear to 
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Q Mr. Scott was Mr. Maitland's immediate 

superior, was he not? 

A Yes. 

MR. SPENCER: That is all we have. 

MR. XAESTNER: No further questions, 

Your Honor. 

fl!HE COURT: All .ric;rht, you may step; 

down • Thank you. 

WITNESS STOOD ASIDE. 

MR. KAESTNER: ~he Commonwaolt~ calls 

~ir. Robert Creasey. 

ROBERT CREASEY, a witness called by the 

Commonwealth, first being-duly sworn, tes~fies as follows: 

BY MR. KAESTNER:· 

0 

A 

0 

DIRECT ~INATION 

How are you, Mr. Creasey? 

Fine, thank you. 

Mr·. Creasey,. would -you give. us .. your full 
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can you tell.me what your position is, 

what you do for a living? 

A 

Q 

I'm a salesman for Litton Office Products~ 

And .do _you .know if Litton Office Products 

is the same as Everett-Waddey? 

A It is. 

0 Are you familiar with the bid for the 

furniture supplied to the .Lynchburg Psychint~ic facility in 

1976, Buildinqs 16 throuqh 20? 

I ~ familiar ~ith it briefly. 

Q 1: ~~auld like to show you, if I could, Mr. 

Creasey, a portion of C~onwealth'~ Exhibit Number 3, which 

is the bid of Litton Office Products, and as}: you if you have 

ever. seen this before? 

Yes. 

Q And is that your signature there, Mr • 

Creasey? 

A 7t is. 

0 f.1r. Creasey, did you participate in the 

preparation of this bid? 

A No, I had it done. 

Q Excuse me? 

A I did not work the fig~res up. I had th< 
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Did you receive the figures upon which 

'!'hat is correct. 

I would like to shaw·you a copy of this 

document, Mr. Creasey. · 'rhis document has .been previously 

marked for identification as Commonwealth's Exhibit Number 17 

and ask you if you have ever seen it before? 

A Yes, I have. 

Q ·liould you flip to the second part.::of.·:thi ·: 

docmnent, and would you tell me what those paqes are? · 

A It is a copy, a xerox copy of the--. State 

bid for the Lynchburg !L'raininq School. 

Q Now I would ~ike for you to refer to the 

next page, Mr. Creasey, and in the right-hand column you will 

see two figures. Do you recognize that writing? Is that 

your \V"ri tinq? 

A 

Q 

A 

Q 

A 

Q 

That is my writing. 

What is the $89~00 fiqure? 

That is the cost figure, unit cost. 

And the $92.55? 

That is the mark-up, suqgested mark-up. 

Now the $89.00 fiqure is a figure that y u--

who did you receive the $89.00 ·fi~~re from? 

A Mr. Dave Mosteller. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

;t 

Creasey - Direct 

0 

for? 

A 

CRANE • SNEAD & ASSOCIATES, INC. • 
COURT REPORTERS 

S.OB N THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 3!!5•433!5 

And what was that figure to be used 

101 

To work up a bid against this requisi- . 

tion for Lynchburg Training School. 

0 Now, if you would take a look at the 

column of figures that goes down, did you .receive each of 

-those fi9Ures, not the one, of course, ·that you subnitted 

on your bid, but the rest of them, did you receive each of 

those figures from 1·1r. Mostel.ler? 

A Yes, I did. 

0 no you know what was included in those 

fiqures? Do you know whether those fiqures were to cover th~ 

cost of the furniture? 

A Cost of the furniture and abandoned 

samples. 

Q So that fiqure of$89.00 was to pay for 

the·cost of furniture and the cost of abandoned samples? 

A Correct. 

0 Do you know .if the $89.00 figure was · 

to include a disbursement for installation? 

HR. SPENCER: I object to the leading. 

MR. 1\AESTNER: I asked him if he knet-:. 

'l'HE COURT: I don't think that is 

leadinq. I will overrule the objection. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24. 

25 

CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

908 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 355·4335 

Creasev - Direct ,n, · 

A 

0 

MR. SPENCER: Note my exception. 

TBE COURT: Yes, sir .• 

It could have. I don't know that. 

Now you received those figures £rom Mr. 

Mosteller, and based 011 those fiqures, you worked up ·your 

bid? 

A Yes. sir. 

Q Nm·t, would you flip, if ·you tt:ould, to·· 

the next-to-the-last paqe of that document. On the next-to­

the-last page, on the lower portion, you will se:a sane \ttitin~ 

in hanc. Do you recoqnize that handwritinr;r? 

A 

Q 

A 

Q 

A 

At the bottom you are referring to? 

Yes. Whose handwriting is trat? 

'l'ha t is my scribbling. 

And what is that scribbling about? 

t'lbat is that? That is what nave told 

. me to put out on the bid, and that is what we _put on the bid. 

0 Dave told you? Were those conditions to 

be added to your bid? . 

A Yes, they were. 

Q And those came fr~ J.tr. Mosteller? 

A Yes, the7x• did. 

.o No\\·, tell me, Mr. Creasey, this entire 

document, what is this document? 
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That is our order blank. 

-

And is this document prepared in the 

ordinary course of business? 

MR. SPENCER: I •.m sorry. 'l'hat is your 

what? 

THE tf.I~mss: our sales. order blank. 

Q ·Is this document _prepared in the normal 

course of business? 

Yes. 

MR. 1\AES'l'~lER: ·I would lilce to offer·· 

this into evidence as Commonwealth's Exhibit 

Number 12. 

~P.E COU~T: All right. 

NOTE: At this point the above-referred­

to order blank is marked and filed as Commonwealth s 

Exhibit Number ·12. 

Q !ir. Creasey, I would like to sho't:o you 

another group of documents, if I miqht. These have been pre­

marked for identification as Commonwealth's Exhibit 18. I 

ask you if you havo seen 'this qroup of documents ·before. The~ e 
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are four documents there. 

A 

Q 

A 

Q . 

Yes. 

What are those documents? 

Docaments -we: received from :Dave. 

·I would ~ike for you to take a look at 

6 the first document which .is a little note. What .is that note 

7 about? 

8 A -zt is about a_ cost figure. 

9 Q I-woul.d like to direct your attention1 

10 if I might, to the little addition of the ~ittle number 

11 figure of this do~~ent that .is approximately in th& middle, 

12 and direct your attention to two lines. It says, 0 the cost I 

13 gave you for bidding was lOS each at $318. equal $34,344 .• 00? 

14 Uh-huh. 

15 Q Ic that what that says? 

16 Yes. 

17 0 And the line below that says: Royal 

18 purchase order cost is lOS at $242.45. .And then it qives 

19 a fiqure of $26,184.60? 

20 

21 Q 

Yes .• 

How, let me ask you, do you know if 

22 this $318 • 00 fiqure l·7~S in f~ct the figure that f-ir • ~lOSteller 

23 qave you to bid on to use in preparing your bid? 

24 A I assumed that. 

25 0 Now, tell me, underneath that --
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1-m. 10\ESTNER: I said does he know 

whether the $318 .oo .figure was the £iqure that 

Mr. Mostell.er. gave pim to use in preparing .his 

.bid. 
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8 Q Now, tell .me, do you know the second,. 

9 underneath, .it says: Applicable portion .for wardrobe l.abor 

10 set up on something, $8,159.-40? 

11 A That's what it looks like. 

12 Q And down at the bottom of this, wo~d 

13 you read the last paragraph? 

14. 

15 

16 

17 

.A it says, "I have attached an invoice fo1 

$0,159.40 to be payable to us in one to sixteen weeks, 

Invoice A for $2,l59.40,Invoice B for $6,000.00." 

Q Now, I would like t~ flip, if you 

18 ~ould, to the .third page of the document and ask if that is 

19 the invoice which you received? 

20 

21 

22 

A Yes, .sir. 

0 And this is an invoice for $2,159.00, 

and it says: For selling cost on abandoned samples for the 

23 Lynchburg job? 

24 A Yes. 

25 Q· And the notation here indicates that 
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they 

not? 

the 

that 

were shipped to Lynchburq ~~ininq School, does it 

A Yes. 

0 I would also ~ike :for. you to look at 

second invoice ,and ask you if this ,is the second .invoice 

you-received? 

A 

Q 

A 

Q 

A 

Q 

Yes. 

And what is this invoice for? 

Setting up labor for the wardrobes.,. 

vtnat .is the amount of that? 

$6,000.00 even. 

And you receiv~d these ~rom Mr. 

Mosteller? 

A Yes .• 

Q And were these retained in the normal 

course of your busines~? 

A I would pass them on to our Furniture 

Department, which \'10Uld keep them. 

MR. KAESTNER: l: would ~ike to introduc 

this as cammonwealth 1 s EY~ibit Number 13. 

NOTE: At this point the above-referred 

qroup of invoices is marked an~ filed as 

Commonwealth's Exhibit Number 13. 
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Q Now, Mr. Creasey, do you know if those 

invoices were ever paid, the invoices that Mr. Mosteller 

submitted to you? 

A 

Q 

A 

No, % would not .handle that. 

You did not ·handle that? 

No. 

MR·. ·10\.ESTNER: I have no further. 

questions of this witness, Your Bono~. 

\ 

CROSS-EXAMINAT·ION 

BY MP.. SPENCE.ft: 

0 Mr. Creasey, subsequent to sul:lni ttinq 

your orig-inal bid, you were a\~arded the item involvinq the 

36-l/2 inch wardrobes, were you not? 

That is correct. 

0 And that was for 108 of them·at $330.70? 

A Yes. 

Q And then later there was an add-on, 

was there not, chanqe order? 

It.came in lnter, ·yes. 

Q And that was for an additional quantity 

of the se.'!le items, but at the same unit price? 

A Yes, sir. 
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MR. KAESTNER: I object to any testimony 

reqarding the change order. Mr. Brooks has testi­

fied that that was part of a separate transaction 

and ·not part of the transaction in issue in this 

qroup of indictments, so ~ o~ject_on the qrounds oj 

•teriallt\Y_.·. 

MR. SPENCER: Wel1,.if Your Honor please, 

if that is the case, why were they ever offered? 

t·1R. KAESTNER: They were a necessary pari 

of the purchasa orders that were sul:mitted as part 

of the document from the Department of Purchases & 

Supply. 

THE COURT: Objection sustained. 

un.. SPEl\CER: :tf Your Honor please, I 

might point out that one of the items that was 

originally submitted did not have the change order 

and was not from the State Purchasing and Supply. 

And when ·:t pointed ·that out to Mr. Raestner, he 

changed it, amended it. 

Creasey. 

THE COURT: Objection sustained. 

f.fn.. SPEUCER: Note my exception. 

I have no further questions. 

THE COURT: All right, than~ you, Mr. 

0 
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THE COURT: Next .. witness .• 
.. 

MR. RAES'mER: .I call Mr. Raymond 
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B RAYr·tOND CHALKLEY, a witness called .by 

9 the Commonwealth, first being duly sworn, testifies as 

10 follows: . 

11 DIRECT EXAMIW .. TION 

12 BY MR. 10\ESTlmR: 

13 0 

14 A 

15 Q 

16 position is? 

17 A 

Do\7 are . you ,l.fr •. Chalkley? 

Fine. 

Mr. Chall:ley, can you tell us what your 

I ar.l Vice-President of Litton Office 

18 Products, Business Center Southeast. 

19 0 And are you £amiliar with the transacti n 

20 involving the purchase of furniture? 

21 

22 

23 

24 

25 

~rm COURT: Is that EVerett-Waddey? 

THE t\'ITNESS: Formerly Everett-Waddey. 

THE COURT: But it sells furniture 

under Everett-Waddey? 
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.. 
THE lfi'l'NESS: Not anymore, Judge. 

THE COURT: I thought all of ·them were 

still Everett-Waddey? 

.. ~HE WITNESS: A big _·corporate decision. 

THE COURT: Oh, all right. 

0 In your posit-ion, are you familiar with 

the transaction involvin~ Litton Office Products supplying 

furniture to the Lynchburg Training fac~lity, Building~~- 1! 

through 20? 

A Yes. 

Q l~o~~, Mr • Chalkley, I lrw~uld like to show 

you a copy of Commonwealth Exhibit Number 13 and ask if y.ou 

have ever se~n these documenta before? 

A 

Q 

A 

Q 

A 

Mosteller for 

Q 

1\. 

y·es, I have .• 

lmd do you know what these documents are? 

Yes. 

What are they? 

Well, they are invoices from Mr~ 

services provided-at Lynchburq_~raining School. 

And what is the total of these invoices? 

$8159.40. 

Q l~ow, on the small slip of paper at the 

back, it indicates that your Royal purchase order cost will 

be $242.45 each, or a total of $_26;, 184 .00? 
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jl 
I 

2 

3 

4 

A 

Q 

A 

Q 

Riqht. 

To whom is that bill payable? 

To InterRoyal. 

Do you know if Everett Waddey/Litton 

5 Industries ever paid that bill? 

6 A We did.• 

7 Q Now, to what does this 108 each at 

8 $318 refer? 

9 A ~ am not sure. A portion of the order, 

10 I would assume. 

11 Q Nou I ~1r • Chalkley, do you r..no'W if Mr • 

12 Mosteller's bill, two bills totalin~ ··$8,159.~0 was ever paid? 

13 

14 

15 

16 

17 

18 check? 

19 

20 

21 

A 

0 ·-' 
... -i 

A 

Q 

A 

Q 

A 

A check was drawn for that amount, yes. 

A check was drawn in the full amount of 

Yes. 

.ll..nd did Mr. Mosteller receive that 

No, \-te stopped payment .• 

laihy did you stop payment on that check? 

Because it developed that Mr. Mosteller 

22 \BS no longer working ?.t InterRoyal and I help up payment on 

23 the check until the job was completed, and becau~e I hau 

24 questions in my mind whether any abandoned sa."ttples existed. 

0 And did Mr. Mosteller ·take any steps 
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after you stopped payment on that check to secure the 

$8,159.00? 

A Mr. Mosteller came to see me and asked 

me why I had done that, and I told h~ that for two reasons, 

one, I bad n~thinq to va~idate far 'the auditors what the 

abandoned samples were, and also the fact that .I felt until . 

the job was completed, since he was no longer employed at 

InterRoyal, that we hau better hold up payment on the check 

until the job·wa~ paid for in full by the agency. 

0 And after that conversation, didn't 

Mr. Mosteller take any other action to procure payment from 

you? 

A I received a letter from Mr. Mosteller. 

basically commenting the same as he had in person, and 

advising me that he would take legal action. And subsequentl~ 

we did qet a letter froiLl an a~torney in Norfolk requesting 

that we pay it or legal action would be taken. 

Q And were further steps taken to secure 

payment? 

A ~es. Later we got a letter from Mr. 

Axselle; a Richmond lawyer. Mr. Mosteller apparently had 

retained hi.-rn. I called Hr. Axselle and went to .his office 

on the Boulevard and discussed with h±m the facts· surrounding 

this. In the interim, I had souqht information from the 

Director of Purchasing as to whether or not there were any 
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abandoned samples .in evidence. I got a letter from htm 

2 stating that there were none except some samples that were 

3 sent to Lynchburg from catawba Sanitorium. An:l Mr.· Goldston 

4 who was the President of the company, then paid an amount of, 

5 I think, $2700.00 ·to Mr. Mosteller for those abandoned 

6 samples. 

7 I .\fOUld like to shol.r you this document, 

s ~~. Chalkley, and ask if you have seen that before? 

9 A ~es, I have. 

10 Q t~1hat is that? 

11 A This is n stateuent from Hr. Moeteller 

12 s~ating that payment on account 9f $6,000.00 on one item, 

13 and $8,159.40, is \·;ell overdue and will be turned over to 

14 collection unless payment is received by March 31st, and it 

15 is signed by Beverly A.Babson, it looks lfke and it says 

16 my commission expires 3-26-79. 

17 Q \·m~t is the tctal amount. dc..ilandcd? 

18 A $14,159.40. 

19 0 And what is the ~ast document in that 

20 packet? 

21 A The last document is a stub from a 

22 check ~45210 for furniture installation dated 6-26-78 in the 

23 arr.ount of $$263.93. 

24 Q To whom was the check disbursed? 

25 !oir. r.1osteller. 
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record of 

business? 

0 Mr. Chalkley, is this document a busines 

Litton Industr.ies? 

A It is. 

Q And is it kQpt in the ·normal course of 

• t : .. 
A It . is. 

HR. KAESTNER: I "10uld like to introduce 

this into evidence as Car.monweal th • s Exhibit 

Nur.lbar 14. 

NOTE: At. this point t.he above-referred­

to statement with attached check stub is marked 

and filed· as Commonwealth' a Exhibit H'Ur.'lbcr 14. 

0 t~0'\1 tell me , Mr • Chalkley, n t the time 

17 :l'OU determined to pay this $2,700.00, ~:ould you tell me 

18 once again exactly why you det~ined to pay that? 

19 A Well, actually I ~1as not involved 

20 in that transaction. The President of the canpany, by that 

21 time I had discussed the.entire matter with hfm, and he had 

22 t6llkec t .. ·i th Hr. 1u:aclle, and upon receipt of the lette!:' fr~ 

23 the Director of Purchases, understanding that abandoned sam-

~ ples in this amount were evident, they paid that amount. 

25 THE COOR'l': Wait a minute. N0\'1 you said 
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the State said abandoned samples were there? 

THE WITNESS; The abandoned samples 

from Catawba Sanitarium. 

MR. XAES1'NER: Those are abandoned 

.samples at the Lynchburg ~raininq Center. 

THE COURT: WhF .would that make the 

115. 

President of your company, because the. abandoned 

samples were left somewhere else, or do you kntn~? 

~HE WITNESS: Well, they pertained to 

samples at Lynchburq Training School. 

THE COURT: And they were frcm InterRcya~? 

THE trliTt:ESS: tiell, they came from 

catawba Sanitarium, as samples owned by Mr. 

Mosteller or by InterRoyal, so there were l!Jample~ • 

Ttm COURT: tlherG is the sanitarium? 

MR. SPENCER: North C.arolina, Your 

Honer. 

'rHE COURTs 1n other words, they paid 

for ·abandoned samples? 

THE WJ:1'NESS: They came in frcml catawba, 

not fr~ InterRoyal'a factory. 

Q In addition to that check, did you pa:z' 

24 r-1r. Mosteller any other sums for abandoned samples .and 

25 in~tallation? 
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We had paid him previously for sane, but 

we withheld payment on the amount, I think, of about seven 

thousand and some odd dollars. 

MR. EAES'l'NER: I have no .further questiol .. s 

of this witness .. 

8 CROSS-EXAMr.NATiON. 

9 BY r~. SPENCER: 

10 0 You say you withheld payment? And by 

11 the way, Mr. Chalkley, I too am interested in how you are, 

12 and I a."t\ qlad you are fine, and "I am qoinq to be nice to you. 

13 

14 

15 

16 

li 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: I thouqht you were lookin9 

fo~ thig opportunity to croso-e~~ine hul. 

1-lR. SPEtfCER: It is juet that the 

Commonwealth always starts off by inquiring about 

. the '\-Ti tness ' health, and I never qet a chance. 

Q You say you withheld pa~ent to this job 

in an amount cf about $7,000.00? 

A Mr. Spencer, I believe what we ~ithheld 

was equal to an amount that ~~ had paid for abandoned samples 

that we had no proof existed. 

0 Well, that was in a prior job? 
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You withheld payment of about $7,000.00? 

Right. 

But then· ·you subsequently were sued for 

No, I don't think - we weren • t sued. 

I don't think any action was taken in court. 

0 Wasn't there a substantial ·amount of 

correspondence be1:\1een your company· and lU'. Axselle? 

As I &aid, Mr. Spencer, I did not handle 

this transaction, !-ir. Goldston did. ·And my recollection, in 

our records there is only one letter from lrlr. Axselle, which 

we acted promptly on and paid. 

Q Well, I believ~ ~~e Commonwealth has in 

its poosossion s~~ three, four or five letters which I 

assumed had come from you. 

tm. SPEl~CER: Would you stipulate that 

what I said \~S correct? 

MR. I~ESTNER: ~hat there "1ere several 

lett:ers. 

Q And as a matter of fact, didn't Litton 
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1 Industries ultimately settle that dispute by paying $4,000.00 

2 to !·1r. Mosteller? 

3 A I •m not sure. My recollection is tba t 

4 \-70 paid twenty-seven hundred and some dollars, Mr. Spencer. 

5 

6 

7 

8 

9 

10 

11 

12 

Q 

A 

Q 

for your company? 

A 

Q 

about --

A 

13 sir. 

14 Q 

15 seen the check? 

16 

17 Q 

18 Ir1r. Mosteller? 

19 A 

20 Q 

21 you? 

22 

23 

But you are not sure? 

No. 

. Mr. Chalkley, do you keep the records 

They are in my department, Furniture-. 

This check stub that you ~estified 

That would not be in my department, no, 

Not in your department? Have you ever 

No. 

'then hO\\" do you r.now it was payable to 

I was told. by the President. 

That is something that someone else told 

Yes, sir. 

24 

25 

~...n. SPEUCER: I object to that, Your 

Honor, and ask that it be stricken from the record, 
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THE COURT: Get the President up here, 

Mr. Kaestner. It is perfectly all riqht with me. 

Where .is the President? 

TBE wn'NESS: I am not sure tha. t he is 
. . 

in t.O\t.'Il today, Your Honor. 
·. ... . . 

TBE COURT: Well, issue a subpoena for 

him forthwith. Tell him to be up here at a:.OO 

o'clock. If he can't make it, we wi11 send after 

him. 

MR. SPENCERt I qather, Your Honor, from 

this conversation, .that my objection is sustained? 

THE COURT: Well , I think, Mr • Chalkley, 

if he has never seen the check, we will have to 

qet the President here, whatever his name is. 

THE WITNESS: Gerald Goldston. 

!-lR. SPENCER:. I have no further questions 

of l-!r. Chalkley, Your Honor. 

THE COtJilT: l: might say, Mr. Chalkley is 

the only one that has found sane business principlfi • 

When he got an item without any itemization, he 

saiG,"I m~ not paying itM. Congratulations. 

THE t-liTNESS: Thank you. 

MR. Di.ES'l'NER: No further questions. 
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~ ~ - - - ~ - - ~ -
WITNESS STOOD ASIDE. 

MR. EAES!rNER: ~he Commonwealth would 

l.ike to ca11 Barbara Bromley. 

MR. SPENCER.: % have an objection .to 

this witness' testimony. 

THE COURT: All right, let's qet over 

the objection. 

1-L~. SPENCER: Barbara Bromley has resumed 

her maiden name, as I understand it, and she was 

at and during the entire time of this transaction 

the wife of David Mosteller. And under the appli­

cable section, I believe 8.01-98, 7 do not believe 

·thn t she is competent to testify •. 

TBE COURT: If it is something that she 

observed, if you have read Jenkins vs. Commonwealt~ 

and the subsequent cases, that she can testify 

that be came to her as a result of the marital 

relationship, then she "-'DUld be competent. I am 

very familiar with that rule. Jenkins vs. 

Commonwealth, the Supreme Court didn't understand 

that case, but anywal", I am familiar with it. 

MR. KAESTlmR: The evidence we intend 

to introduce comes from her position at Trend 
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Contract ~nteriors, one of the companies bidding 

on the Lynchburg Buildinqs 15 through 20 job. Anc 

we believe that none of the infor.ntation or none 

of the testimony of Mr. Bromley will be covered 

by the husband-wife privilege. tlc also believe 

that the. objection .·is premature, and perhaps 

should .be dealt.\ with -.on a question by question 

basis. 

'l'HE COURT: They are divorced at this: 

time, finally divorced? 

MR. SPENCER: They are now, yes • .I 

believe they were divorced in Y~rch of '78. 

THE COURT: The testimony that will 

come in will come through .her position with Trend, 

Incorporated, not as his wife? 

MR. KAESTNER: ~es, sir. 

THE COUR'l'& The Court will overrule the 

objection. 

MR. SPENCER: l~ote my exception, and I 

will ·renew my objection at the time of her 

testimony. 

NOTE: At this point a luncheon recess 

is had, after which the hearing is resumed, viz: 
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MR. KAESTNER: If it please the Court, 
2 

3 

I would like to call the representative of Everett 

Waddey who was subpoenaed to be here at 2:15. 
4 

5 

6 WAYNE BO'l'LER, a ·witness called by the 

7 Commonwealth, first being duly sworn, testifies as follows: 

8 DIRECT E~~~INATION 

9 BY MR. KAESTlmR: 

10 Q Mr. Butler, '-10uld yC~u tell the Court. 

11 your full name, please? 

12 A Wayne Samuel Butler. 

13 Q And what is your present business or~ 

14 occupation? 

15 
I am Accounting !~nage~ cf Litt~n- Office 

W Products Center. 

17 Q In that capacity, did you have occasion 

18 to deal with the Accounts Payable Division? 

19 

20 

21 

22 

23 

24 

25 

Yes. 

Q And did you hold that·position in June 

of 1978? 

A Yes. 

0 r.tr. Butler, I \<rou ld like to show you a 

copy of this document and ask you .if you have ever seen that 

before?: 
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~t is our copy of a check that we have 

When you say it is our copy of a check, 

.our .checks are four parts, and when you 

8 type on the or~qinal of the check itself, it goes thr~uqh. 

9 We keep one copy and mail the check. 

10 0 To whom is that check written? 

11 A Ralph or Bill Axselle, attorney for Dave 

12 ~los teller. 

13 Q Do you know the purpose for which this 

14 check was issued? 

15 A Not e~actly, no. It says furniture 

16 installation. I have a check request that would have said 

17 furniture installation. 

18 

19 this check? 

20 

21 

0 

Q 

At one ttme had you seen the oriqinal of 

Yes. 

And is this check and this a document 

22 prepared in the normal course of business? 

23 A Yes •. 

24 Q And is it retained in the nor.mal course 

25 of business? 
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MR. XAES'l'NER: I would like to offer thi 

· into evidence as Commonwealth'~ Exhibit Number 15. 

NOTE: At this poin-; the above-referred-t 
. : . 

. check ,is-marked and filed as Commonwealth's 

Exhibit Nmnber 15·. 

M..tt. KAESTNER: tto £urther questions. 

CROSS-~~INATION 

BY MR. SPENCER: 

0 Mr. Butler, this is the Litton Office 

copy of the check end its stub? 

Yes. 

Q And where is the check? 

"!'HE COUR'l': We can probably .qet ?ttr. 

Axselle. Be is right over here at the General 

Assembly. We will ask him to come over if you wan 

to , .t-1r • Spencer • 

.tom. SPENCER: I don't want to, Judge. 

This is the Commonwealth's case. I had just as 

soon not ·see .him•. 

~------lif-----------------------------------+--··· ! 

t 
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MR. SPENCER: Would you read back my 

last question? 

NOTE: At this point the reporter reads 

back the previous question, vi.z: 

Question:-. And ·where is the check? 

A ~he canceled check is in New York. 

0 Do you prepare all of the checks? 

A Yes, sir. 

Q That go out of Litton here i.n Richmond? 

A Yes. 

0 Have you repaid back to ·the Commonwea1th 

of Virginia for any portion of the money you all received 

on ~~c Lynchburg job? 

A I really don • t remen·Lber • I don 't r~ow. 

Q You aon't know? 

A No. 

Q !b you don 't know, then., ~f Litton has 

~ repaid the Commonwealth any portion of that·money? 

21 A I assume they have .• 

22 Q You assume that, but you don't know? 

23 A No. 

24 

25 MR. SPENCER: That's all I have. 
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HR. KAESTllER: No further questions, You..J 

TilE COURT.: You may be excused. 

~TNESS STOOD ASXDE. 

t--IR. :KAESTNER: The commonwealth calls 

Barbara Bromley. 

BAR!lh.RA BRO~·iLEY, a witness called by the 

Commonwealth; first being duly sworn, testifies as follows.: 

DIRECT EXA!-1INATIOl~ 

BY HR. r~ .. ESTi~E:(: 

Q Mrs. Bromley, both Hr. Spencer an<! I 

agree that ycu look fine. 

~'lor the record., would you give us your 

full name? 

A Barbara Anne Bromley. 

Q And what is your present position? 
. 

President of Trend Contract Furnishings. 

Q Did you hold that position in August 

of 1976? 

A Yes, "I did. 
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Q Mrs • Bromley, are you familiar with the 

2 sale of furniture by Trend Contract, ~end Furnishings to the 

3 Commonwealth of Virginia for the Lynchburq Psychiatric 

4 building, Buildings 15 through 20? 

5 A Yes, I. am. 

6 Q ~ell me, Mrs. Bromley, were ·you ever 

7 married to the defendant, Mr. Mosteller? 

8 

9 

A 

Q 

Yes, I was. 

And did you separate .from Mr. Mosteller 

at an.., time? 10 .I 

11 A 

12 Q 

13 A 

14 0 

Yes, I did. 

And when did you separate from him? 

November of '76. 

A~d from November of 1976 en, have· you 

15 li\"Cd apart from l·!r. Mosteller? 

16 A Yes, I have. 

17 Q During any period since November of 1976, 

l8 have. you been ~iving with Mr. Mosteller? 

19 A No, .I have .not. 

20 Tell me, was Mr. Mosteller involved .in 

21 any w2y with your company, Trend? 

A No, he is not. 

23 

24 MR. SPENCER: I can't hear the witness, 

25 Your Honor. 
i 
I • 
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~hat is correct. 
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~ow, I would like to show you a copy of 

documents which have been previously marked as Commonwealth's 

Exhibit 19 and ask if you have ever seen this document before~ 

A Yes, I have. 

0 iibat 1s this document? 

A This is a work sheet that I used to came 

up wit.~ my bid ·fo~ Lynchburg "'!'raining .School .• 

Q Now, I would ~ike for you to follow witll 

me, if you would, and in the ~eft-hand .column there are a 

n~.ber of different products. Do you see those? 

A Yes. 

Q And next to those you see quantity? 

Yes, sir. 

0 And next to those, there is a column 

markeci cost? 

A Correct, uh-huh. 

Q What does that %efer to? 

A That is the cost tbat was quoted to 

Trend by Dave Mosteller. 

Q So these prices, then, were provided by 

David Mosteller? 

A That is correct. 

• 
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1 0 In the next column over is a column 

2 marked Bid. What does that column refer to? 

3 A That is my price or my mark-up that I 

4 quoted on the job. 

5 Q Let's refer back to the colmnn marked 

6 cost. Do you know what .is included within the cost of each 

7 item of furniture2 In other words, you cl~ly have the 

8 cost of the furniture but are there any other charqes·included 

9 in that cost that Mr. Mosteller quoted to you? 

10 A I was aware at that time of no.additional 

11 cost. 

12 0 So at the time that these were qiven to 

13 you, you assumed these to be sirilply the cost of the furniture? 

14 

15 

16 

17 

18 

19 

20 

21 

A That is ·correct. 

Q Did subsequent events be~r cut whether 

or not t.lU.s was tile cost of the furniture? 

Oh, yes. 

Q Ana what did they incicate? 

A Okay, I was invoiced for installation 

and abandoned samples .• 

0 And did you also receiae an invoice fron 

22 the InterRoyal Corporation? 

23 A Yes, I did. 

24 Q And did the invoice from the InterRoyal 

25 Corporation match the cost fiqures quoted to you by 1-1r. 
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No, they did not. 

Were they higher or lower? 

Lower. 

Were they substantially .lower? 

Much lower. 

~hey were lower? 

Uh-huh. 
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Is that a document which you normally 

10 prepare in the course of your business? 

11 A Yes. 

12 0 And based upon the prices that Mr. 

13 Mosteller provided to you, did ~rend then compute its bid. 

14 and submit it to the Commonwealth? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That is correct. 

~m. KAES~NER: I would like this intro-

duced as Commonwealth's Exhibit Number 18. 

THE COURT:. '!'hat will be 16 .• 

NOTE: At this point ~e a~e-referred ~ 

to work sheet is marked and filed as Commonwealth s 

Exhibit Number 16. 

Q Now, l~s. Bramley, do you know who was 
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the representative, the sales representative in Virginia in 

1976 for the InterRoyal Corporation? 

A 

0 

sales representative? 

A 

Q 

A 

Q 

as Mr. Mosteller? 

Yes, David Mosteller. 

Do you knmt~ if there was any other 

Yes, there ·was. 

Do you know who that was? 

Bill Graves. 

And was Mr. Graves ' terri tory the same 

A He had Virqinia, but not institutional 

furniture,\ no. He had office products. 

Q ·so Mr. Mosteller ~s the only repr~ 

sentative for the InterRoyal Corporation for institutional 

furniture? 

A That is correct, 

Q Do you know if the furniture delivered 

to the·Lynchburg Psychiatric building would be office 

furniture or institutional furniture? 

Definitely-institutional furniture. 

Q Did there came a time.when you received 

·in,~oices from Mr. I-!osteller? 

Yes. 

Q I would .like to show you a copy of this 

document marked for identification as Commonwealth's Exhibit 
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20 and ask you if you have ever seen this document before? 

tion to 

for? 

up and 

A 

Q 

A 

Trend 

.Q 

A 

Yes, I have. 

And what is that document? 

This is an invoice from Royal Installa­

Contract Furnishings .for $41,000.00. 

And what is that $41,000.00 to be paid 

Installation of labor for wardrobe set-

abandoned sales. 

0 Do you know who Royal Installations ~s? 

A Yes .• 

Q Who is that? 

A It is a company that David had. 

0 So ·this is Mr. Mosteller's company? 

1\ Yes. 

Q And the Mr. Mosteller you are referring 

17 to is tha defendant, ~~. Mosteller? 

18 

19 

20 

21 

22 

23 

24 

25 

records? 

busines&? 

but yes·, 

A 

Q 

A 

Q 

A 

it remained 

That .is cor%ect. 

And·did you retain this invoice in your 

Yes. ' 
And was it kept as a norn.al part of yom~ 

It was. Copies of it were turned over, 

in my records. 
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MR. KAESTNER: I would like this intro-

duced as Commonwealth's Exhfbit Number 17. 

~OTE: At this point the above-referred­

to invoice is marked and filed as Commonwealth's 

Exhibit Number 17. 

Q And did there cane a time \fhen you 

9 received a subsequent invoice fram·Mr. Mosteller? 

10 A Yes. 

11 Q Let me show you a copy of this document, 

12 which is marked for purposes of identification as cammonwealt 

13 Document Number 21, and ask if you have ever seen it before? 

14 A Yes, l: have. 

15 0 h~at is that document? 

16 A It is a breakd~~ of the abandoned 

17 samples. 

18 0 And why did you receive that document? 

19 A I received this because ~ requested, I 

20 wanted· to know what part of the $41,000.00 was abandoned 

21 samples and what part was installation. -
22 Q And do you know who provided this to you 

23 A Y~s, Dave Mosteller. 

24 Q And do you recognize Mr. Mosteller's 

25 yritinq?. 
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you in the 

A Yes, I do. 

0 Is this Mr. Mosteller's writing? 

A Yes, .it is. 

0 And was this received and maintained by 

normal course of your business? 

A Yes, it.was. 

MR. KAESTNER: i would like this intro-

duced as Commonwealth's Exhibit Number 18. 

NOTE: At ~;is point the above-referred­

to invoice is marked and filed as Commonwealth's 

Exhibit Number 18. 

0 Mrs. Bramley, did there co~e a time whe 

you received subsequent invoices from r~. Mosteller? 

A Yes. 

Q I would ~ike to show you a copy of this 

document, which £or purposes of identification has been 

-marked as commonwealth's Exhibit Number 22, .and ask if you 

received that? 

A Yes, I did. 

Q And what is that an invoice for? 

A An overdue account. 

Q And in what· amount ·is ·that ·invoice?··--·-
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$16,000.00. 

Now, that $16,000.00, do you know 

135 

3 whether that is $16,000.00 in addition· to the $41,000.00, 

4 or is that $16,000.00 part of the $41,000.00? 

5 

6 

7 

8 

9 

10 

11 

12 

A 

Q 

That $16,000.00 is part of the $41,000.00. 

Did there come a t±me when you paid Mr. 

Mosteller any money under the first invoice which I showed t 

you for $41,000.00? 

A 

0 

A 

.Q 

Yes. 

And how -much did you pay Mr. Mosteller'? 

$25,000.00. 

Let me just stop for a manent. 'l'his··wa. 

13 maintained· in your business records? 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, it was. 

MR. KAESTNER: I would like this marked 

as Commonwealth's Exhibit Number 19. 

NOTE: At this point the above-referred 

to invoice is marked and filed as Cammonwealth~s 

'Exhibit Number 19. 

0 You paid Mr. Mosteller $25,000.00? 

A That is correct. 

Q And subsequent to that payment to Mr. 

25 !-1osteller of $25 .. , 000.00, you were billed again by 1~. 
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0 Now tell me, did Mr. Mosteller take any 

steps to collect that additional $16,000.00? 

A Yes, he did. 

0 What.did he do? 

A Be, in May and June, placed several 

suits against me personally and against the company for 

collection of that $16,000.00. 

Q 

A 

pay it? 

Q 

And did you have to pay that $16,000 •. 00? 

No, I did not. 

THE COURT: You said you didn't have ... to 

THE WITNESS: No, I did not. 

Do you recall whether you paid the 

InterRoyal Corporation for the furniture which it prouided 

.under the purchase order issued to Trend Contracts? 

A Yes, l: did. ' 
Q And you are quite certain that the amoun~ 

you paid the InterRoyal Corp9ration was l~7er than the amount 

that Mr. Mosteller quoted to you? 

A Oh, yes. 

0 N~~, can you describe to_me_the 
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circumstances surroundinq your payment to Mr. Mosteller of 

2 the $25,000.00? 

3 

4 

5 

A 

0 

A 

Yes, I paid under duress. 

And what do you mean by that, ma'am? 

I received a phone call from pavid in 

s mid-April telling me that he was aware ·that I had received 

7 partial payment from the State, and that he wanted his entir ~ 

8 sum, and, you know, I had refused and he threatened. me with-· 

9 he threatened me. He told me that if I didn •t deliver the· 

10 money by 12:00 o,'clock the .next day I wouldn't ba around to 

11 deliver anything. 

12 Q And nt 12:00 o'clock the next day, did 

13 you deli v~r the money to !·1r. Moste~ler? 

14 A Yes. He came in the office and I wrote 

15 him out the check. 

16 Q Now, tell me, ma'~, have you ever seen 

17 a copy of this document? 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KAESTNER: This document has been 

previously marked for .identification as Common­

wealth's Document Number 23. 

A Yes, I have. 

Q And what is that document? 

A. It is Dave's-work sheet and. analysis 
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And how did you come upon that documenti 

I took it from his file. 

could you tell me the circumstances 

5 surrounding your taking it from his files? 

6 

7 

8 

9 

10 

11 

12 

Yes. I had received a phone call fram 

him telllnq me that he ·was 

MR. SPENCER:· I'm sorry. From who? 

A (Continuing) From David, telling me 

he was no longer employed with interRoyal. I didn't know 

13 under what circumstances, but I wanted to get to the bottom 

14 
of it, and know exactly what had transpired. 

15 David, at that time, had a desk, he 

16 still maintained a desk in my office and would ~ome in per­

17 

18 

19 

20 

21 

22 

23 

haps once a week. He said he was in the process of moving o1~t. 

And I went in his file and I founa his analysis sheets. 

0 And do you know what this analysis shee~~ 

refers to? , 
. ' 

A Yes, ! do. 

Q ~fuat ·did they refer to? 

A It refers to the cost that was quoted 

~ to hitt, by InterRoyal and the various costs that he was 

25 charging the various dealers. 
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Q Now I would like you to review the docu· 

ment with me, if you could. I would like you to look at the 

first column on the left-hand side where certain products 

are described.. And the first item there is what? 

A Beds. 

Q And how many beds? 

A 640. 

Q 640 beds? 

A That is correct. 

Q And what is the second item? 

A The 42-inch wardrobes. 

0 And ho\'1 many of them? 

A 196. 

Q And what is the third? 

A The 24-inch wardrobes~ 

0 How many of them? 

A 336. 

Q And what is the fourth? 

A 36-inch wardrobes. 

Q Bow many· ·of them? 

A 108. 

Q And what is the fifth? 

A Chests. 

0 How many of them? 

A 336. 
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And next to each of those, on the next 

2 column on the left, what do the notations refer to? 

3 

4 

5 

6 

7 robes? 

8 

9 

10 

. 11 

12 

13 

14 

15 

16 refer to? 

17 

18 

19 column? 

20 

21 

22 

23 

24 

25 

pre-bid? 

A 

Q 

A 

Q 

A 

0 

A 

Q 

A 

0 

A 

Q 

A 

Q 

A 

0 

A 

Q 

A 

The various dealers. 

And the beds were provi~ed through? 

General Medical. 

And. the wardrobes, the. 42-inch ward-

'l'rend. 

And the 24-inch wardrobes? 

'!'rend. 

And the 36-inch wardrobes? 

waddey. 

Anq the chests? 

Ginns. 

l~ow the next coltun&~, what does that 

Dealer pre-bid. · 

And there are two fiqures in that 

That is .correct. 

On the beds, what is the dealer pre-bid~ 

$85.00. 

And on the wardrobes, the dealer 

$33.5 .oo .• 
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And on the 24-inch wardrobes, pre-bid? 

$250.00. 

And on the 36-inch? 

$318.00. 

And on the chests? 

$135.00. 

Now, I would like you to·refer over to 

what does that refer to? 

Rqyal cost. 

And what is the fiqure for the Royul co~t 

$79.00. 

And the fiqure_ for the Royal cost of· 

14 ~e 42-inch wardrobes? 

15 A $2~0.33. 

16 Q And the figure for the Royal co~t of 

17 the 24-inch wardrobes? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

36-inch wardrobes? 

A 

Q 

chest of drawers? 

A 

Q 

$177.17. 

A~d the figure of the Royal cost for th4 

$242.45. 

And the figure of the Royal co~t for 

l-1hich of these costs . \'1e:r.e quoted. to you 
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1 by Mr. Mosteller? 

2 

3 

4 

5 

6 

7 

8 

9 

A The dealer pre-bi·d cost. 

0 .If I may ·refer back to an earlier 

-exhibit,~ would like to refer you back to Commonwealth's 

Exhibit Number 16 and ask you to c~pare the cost ·which you 

received to the cost listed .in the dealer pre-bid cost. 

Are the costs you received the same? 

A No. 

Q Are any of the costs that you received 

10 the same? 

11 A 

12 0 

13 A 

14 2 4 -inch wardrobes. 

15 

16 

17 

18 

19 

20 

21 

22 

document? 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

tfuich costs are the same? 

On both the 42-inch wardrobe and the· · 

Do you recognize the hand\~rit.ing en thi:. 

Yes, I do. 

.Whose handwriting is this? 

Dave Mosteller's. 

This is Mr. Mosteller's hand\9riting? 

Yes, ·that is correct. 

After you secureq this document from 

23 ~1r. Mosteller's files, what did you do with it? 

24 A I showed it to the InterRoyal people, 

25 and then that is \Ther.e- i:t-wen:t, .. and .. thcn.~to-my_·attorney.-- ... -
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And this ..is an accurate copy of the docu-

ment which you took from his files? 

A Yes, sir, it is .. 

MR. KAESTNER: I move that this be 

introduced into evidence .. 

MR. SPENCER: I object to that, Your 

Honor. 

THE COURT: Why do you object to it, .. Mr. 

Spencer? 

~m. SPENCER: Your Honor, that is a very 

bad .xerox copy of something, and she had the 

oriqinal., and ·1 .object on the grounds that that 

copy ought not to be admitted. We don't know 

whether that is an accurate copy, and without the 

original to compare it, I don't think she would 

know. 

HR. KAESTNER: Mrs. Bromley has· testi­

fied that this is in fact an accurate copy, and 

that she ·de1ivered -- may I ask her? 

Q To whom did you deliver the original of 

t.1-).is document? 

To this Court. 

0 And was that document returned? 

A no, it was not .•.. 



2 

3 

4 

5 

6 
~ 

7 

8 

9 

10 

11 

12 

13 

14 
~, 

15 

16 

17 

18 

19 

20 

21 

22 

) 
23 

24 

25 

CRANE---SNEAD & ASSOCIAT.ES, .. IN.O. 
COURT REPORTERS - -- -: .. 

~08 N. THOMPSON -ST.REET.·--· 

RICHMOND. VIRGINIA 

PHONE 355·4335 

Bromley - Direct 144 

Q And what did the oriqinal of this docu-

ment look like? 

A It was white paper with blue lines, 

and there was blue ink, and there was some red. 

0 And to the best of your knowledge, i.s 

the copy which you_ have now an accurate reflection of that 

co~y, of the oriqinal·of the document? 

Ia .. Yes, it is. 

Q Do you notice .any material changes in 

any of the four columns that I referred you to? 

A No, I don't. 

1-.m. KAES~ER: Your ~on or, I subr.d t 

that the original :of this .document .is no longer 

in my C\1~tod~, or in the custody of th<:: Grand J~, 

and in fact was not provided to us. knd w~ have 

the testimony of the witness to the effect that 

this is an accurate copy of the original cf that 

document. I move that this be admitted into 

evidence. 

MR. SPEl~CER: If Your Honor please, 

from the same witness you have the testir-ony tha~~ 

it was delivered over to the custody of the 

authorities and I submit that we are entitled to 

see the original. She was asked to the best of 
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her knowledge .is this an accurate copy. She said 

it was. And she was asked so far as she observed 

was there any difference, and she said no. And 

that, Your Honor, is not the .degree of r·eliabilit 

that is called for i.n this situation, and I renew 

. my objection.~ 

THE COORT: Well, .it doesn't make any 

difference. I will exclude it in the record. 

The fiqures; that's all I wanted off of it. 

1m. SPENCER: Well, .if Your Honor 

please --

THE COURT: i will qet.the Court Repor· r 

to write that up. When I decide the case, I w.i.ll 

get the court Reporter· to write that portion up. 

r.~n. SPENCER: And the testimony is 

excluded? 

TITE C~JRT: No, sir, it i~ not. She 

only used ~~at to refresh her memory. 

exception. 

MR. SPENCER: Note my exception. 

THE COURT: Yes, sir, you may have 

BY MR. KAES~tER: (Continuing) 

0 

A 

~~Y didn't you pay the $41,000.00? 

I didn't·feel it waa justified.· 
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0 

A 

Why not? 

I felt --

MR. SPENCER: If Your Honor please, thi~ 

has got to be speculative. This .has qot to be 

the _wi~ess' opinion he is calling for. 

· · ·THE COUR'1'1 Well, you can cross-examine 

her as to it. 'l'he objection is overruled. 

l-1R. SPENCER: Exc~ption. 

Q t·::.,y did you not feel it was justifi.~d? 

Dacause installation was not require~. 

Arld you were certain that· yOI paid th~ 

13 InterRoyal Corporation for the furniture which was delivered~ 

14 

15 

16 

17 

18 

19 

20 

21 

1':. Yes. 

~2. KAESTNER: I have no further qu~st­

ions of tr~s witness. 

TH.l: COURT: All riqht, Mr. Spencer. 

CROSS-EXAMINATION 

22 BY l'..R. SPENCER: 

23 Q Did you pny the entire ~ount that you 

24 had been advised you were to pal' them by Mr • l·1osteller, or 

25 did you~ay them more? · 
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I received separate invoices from 
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InterRoyal Corporation, and the price that was quoted to me 

by Mr. Mosteller, it did not add .up to the price he quoted 

me until InterRoyal submitted their invoice and he submitted 

his. 

Q The invoice you received fram InterRoya 

':plus the $41,000.00 invoice you received from Mr. Mosteller 

added up to the correct amount did they not? 

A Ho, it did .not·. 

Q It did .not? 

A No, it did not. Mr. Mosteller \'ras 

charging me ar1 additional $2,000.00 ·over and above what be 

quoted me. 

0 

A 

Q 

A 

Q 

$25,000.00? 

Q 

A 

Q 

divorce settlement? 

A 

So that. left $39,000.00, then? 

That's correct. 

So $39,000.00 of it did edd up? 

Y.;;5 1 .it did. 

Nv¥7, you say you paid Mr. Mosteller 

That is right. 

When? 

In April of '77. 

Was that net in connection l7i th the 

l: t t;7as not. 
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Do you have the check? 

Do I have the check? 

Yes. 

Tbe Court should have the check. 

'the Court? You mean Mr. Kaestner? 

I turned over 
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THE COURT: I c!idn 't know he was the 
8 

9 Court. 

10 

11 A Those records were subpoenaed and 

12 those checks were not returnetd to ma. 

13 

14 

15 

16 

17 floor. 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

A 

To whom did you deliver them? 

I delivered th~~ here to this Court. 

To whom? 

My attorney did, upstairs on th~ third 

vias Mr. Kaestner there? 

No. 

was Mr. Barzy there? 

I don't know who was·present. My 

22 attorney, we came together and he went in, met with someone 

23 and turned the entire box of records over. 

24 0 And the check was a part of thos~ 

25 records? 
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3 0 And they are no .longer in your posses-

4 sion? You don't knO\"l. ~!here they are now? 

5 A No, they were ·not returned. 

6 ·0 Now, yo~ testimony concerning this 
.. 

7 work sheet, now you say you received.a call from David, he 

8 told you he was no 2onqer with InterRoyal, and he didn 1 t tell 

9 you why? 

1.0 

11 .Q 

No, he didn't. 

Ar.d he told you·that, or you then went 

12 into his desk, lihich was in your office, and took it from his 

13 file? 

14 A That is correct .. 

15 Q ! .. 11 riqht, no\'T this must it have been 

16 sometime in February? 

17 

18 

19 

20 

21 

22 

23 

A It \"Tas. 

Q Of '77? 

A Yes, it was. 

0 Now you were asked the question on 

direct, was David Mosteller involved with Trend Contract 

Furnishings and you responded, uNo, he is not", the question 

having been in the past tense, and your answer having been 

24 in the present. Was David Mosteller ever involved with 

2~ "' '!'rend Contract F...ur.nishings ? __ ··· 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ev - Cross 

A 

0 

CRANE • SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

808 N. THOMPSON-STREET·-···-

RICHMOND. VIRGINIA 

PHONE 3!5S·433S 

No. 

Wasn't ~rend Contract Furnishinqs 

originally a proprietary company as opposed to being a 

corporation? 

150 

A That is correct, a sole proprietorship. 

0 And Dave did not work with you 

that up? 

A That company has .been in Ml' name. 

had no access to any of the accounts. No,that has always 

been a sole proprietorship. 

0 

he, as a siqnature? 

A 

Q 

"A 

~e was on the checking account, wasn•t 

He was .not on the checking account,, .no. 

~ou are testifying to that under oath? 

Yes , I atH. I don 't recall hi.~ ever 

being on the checking account. 

Q Now, you are saying you don't recall. 

A minute ago you said he was not. Which is it? Are_you 

sure or you just don't· recall?. 

A He may at· one point have put his name 

on it. He tried to take money out of my account. How do 

! knol.:? To my knowledge, no, David Mosteller was never on 

a sianature card on any of·my accounts. 

Q The way you know is, you say it was 

a sole proprietorship, and~ .. I presume- that was you? 
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A That's correct. 

Q Mrs. Bromley, how long were you married 

to 1~. Mosteller? 

A Fifteen years. 

Q And what did you do before you married 

him, by way of employment?. 

A I was .a student. 

Q And after you married him, l'tere you 

occupied? Did you have an occupation other th~, housework? 

business? 

A Yes, I worked for an enqineering fizr.L. 

MR. KAES~~ER: Objection. I don't se~ 

the relevancy of this. 

'!'HE COURT: Show me where it is rele-

vant, where you are goinq. 

Q Wnere did you learn the furnitur~ 

A Where did I learn the furniture busines~? 

Pr±marily through the connections of my husband. 

0 And where did you learn what was 

necessary for you to set up Trend Contract Furnishings anc 

operate it? 

I have some knowledge of my own. 
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MR. KAESTNER: Aqain, Your Honor, I 

object. What she learned and where she learned 

it d~sn't seem to be material or relevant to the 

issue of whether or not David Mosteller quoted 

her prices which included samples and installatic~. 

THE COURT: Well,~ really don't.see 

any relevancy to where she learned it. I assume 

if her husband was in it, that they learned ~t .. 

together. ~hey were married for fifteen years· .• , 

~!R. SPEl~CER: That is my asmur.ption, 

Your nonor, and I want to qet my assumption into 

the record at this point. 

TIIE COURT: What? 

MR. SPENCER: I say I wanted to get my 

assumption in the· record is the point, so. that it 

is more than just my assumption. 

TilL COURT: It miqht be better to arqua 

it, Mr. Spenc~r, than it is to put it in the 

record. 

MR. .SPENCER: Well, does the.court 

leave me a choice? Do I have the choice as well 

to put it .in the testimony or arque it, or is 

the court telling me 

THE COURT: I don't thi~k it is rele-

vant where she learned her occupation. Her 
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MR. SPENCER: Then I qather, Your Honor, 

that you are sustaining the objection? 

THE COURT: That 1s right. 

MR. SPENCER: ~~te my exception. 

Q Have you qiven any money back to the 

Commonwealth of Virqinia? 

A l~ot at this moment I have not. 

Q Hnve you been sued for any? 

Yes, I have, and I have ~de an aqree-

ment with the State, and yes, I am payinq the .State back. 

Q 

A 

And when were you sued? 

I was sued in 

J.f?. .• KAESTNER: Your Honer, the court 

records in the court will show when ~tts. Bromley 

0 

was sued, and I ~~11 stipulate, if counsel wishes, 

that !1T.s. nromley, along with z.-..r. Mosteller and 

several othe.r people, many of the witnesses who 

· appeared here today with their ·companies, Litton 

Industries, General Medical, Ginn-Southern and 

Mrs. Adylett "rere sued in connection with all 

the sales of institutional furniture, and that 

the Commonwealth has entered into settlement 

agreement with -Mr~. Bromley, with General 
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Medical, with Everett-Waddey and with Ginn-Southern. 

THE COURT: All right, that ought to 

suffice. 

1-IR. SPENCER: Well, if Your Honor 

please, i still think we are entitled ·to know 

when. If he is willinq to. stipulate all of that, 

then I would ask that we qet a certified copy fra~ 

~~e clerk ot the suit papers and a copy of the 

agreement •. 

~liE COUR'l': You should have gotten that 

Monday, or net Monday, but Tuesday, if it was 

relevant to your case. YQu knew the testimony· 

then. You should have been prepared. Maybe~= at 

the next recess, r-1r. Spencer., you can qo downstai:~s 

and get one. You are not supposed to prepare a· 

case the day of the trial. 

1~ili. SPENCER: Your Honor please, I am 

sure the Court is correct, but I learned this las~ 

night a few minutes before 6:00 o 'cl·ock. 

THE COURT: well, our Clerk ~s ,office 

has been open since 9:00 o'clock. our court 

started at approximately quarter to ten. 

~~. SPENCER: (Addressing Mr. Kaestner) 

The expression·- of ama2e1uent, do you have a 

question? 
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THE COURT: No, sir, ·the Court will 

handle this matter. Lawyers do not discuss mat­

ters "''i. thout permission of the Court.. Let 

us move along with the trial. 

MR. SPENCER: Your Honor please, of 

course as the record shows, my objection·to her 

testimony in its entirety stands. 

THE COURT: I fully understand that .• 

MR. SPEUCER: ··we ha'"e 110 other question~ • 

REDIRECT EY.AMI!-1h T~ 0!-l 

BY !·~. I\l~ES'!'NER: 

0 Mrs.·Bromley, where did you qet the 

$~5,000.0~ to pay him? 

]-\ Fro~ the State. 

Q Did ~lOU bill the State? 

]\ Yes, I did. 

0 Did you get the money back from the 

State cmd.then se~d it to him? 

Q In other t·~ords, the State had already 

sent you your money? 

Yes. 

Q How much did they send you?· 
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Which would include the $41,000.00? 

Yes, you know. I .received a partial 

payment at the end of March, the first .of April, and the res 1: 

of the payment .in May. 

Q And of that, .you remitted $25,000.00 

8 to him, based on this invoice for $41, 00.0.00? 

9 A That is correct. 

10 MR. KAESTNER: ·No further questions .• 

11 

12 

13 RECROSS-EXA!~IUATION 

14 BY ~1R. SPEr~CER: 

15 Q I~~. Brc~ley, what was the total amount 

16 you received from ~~e State? 

17 A I believe it was somewhere around the 

18 range of $157,000.00 on that particular order. 

19 

20 

21 

22 

23 

24 

25 

Q l·cith the change orders? 

A No. 

Q I!c-..: much total? 

· Ml'-.. KAESTNER: Again, I object. The 

change orders are a part of separate transactions 

and not material. 
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THE COURT: Just ask her how much she 

received from the State, that's all. 

Answer that, how much did you receive 

from the State on the entire job? 

THE WITNESS' The change orders, too? 

'l'HE COURT: With everything. 

TEE ~TNESS: Xt·came to about three 

hur,dreO. eighty some thousand,. I believe. You kno r, 

I don't have the accurate fiqures in front of.~ me .. 

Q And the three hundred and eighty same 

thousand dollars was !or furniture based on the same bid a~ 

the original bid you had put in? 

That is correct. 

TF.E COURT: All right, any further 

questions, gentlemen? 

1~ll right, next witness. You may step 

down. 

- - - ~ - ~ - - - - -
v:ITNESS STOCD ASIDE. 

MR. KAESTNER: Your· Honor, the next 
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witness that the Commonwealth had planned to call 

was Raymond KYber of Ginn-Southern. Mr. Kyber was 

under subpoena to appear here, unfortunately Mr. 

K.yber had a \-tife who ·.was i.n the hospital and he ha ~ 

to return to F~orida. Counsel for the defense and 

the Commonwealth have entered in~ .. an aqreement 

pursuant .to which certain documents --

THE COURT: ~his is G~-southern? 

~m. RAEST!~ER: ~ of Ginn-southern will 

be introduced. 

MR. SPENCER: We are trying to expedite 

the matter and .. be somewhat cooperative. 

THE COURT: All riqht, thank you, l-ir. 

Spencer. The Couort appreciates it. 

t~R. KAESTNER: The first stipulation will 

be a copy of a check issued by Ginn-Southern to 

David r-~osteller in the amount of $1,517.36. 

l-1R. SPENCER.: 71. 

l·1R. KAESTNER: · :t 'm sorry 1 my mistake. 

. $1,571.36~ and the back of that check bearing the 

name of David Mosteller. And an invoice in the 

sum of $1, 571.36 from David f.1osteller. \•;e would 

introduce this as Commonwealth's Exhibit Numbe~ 2(. 

NOTE: At this point the above-.r.cf.erred· 
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laiR. YAESTNER: .Again, .a copy of a check 

issued .by Ginn-Southern to David Mosteller, the 
. . 

front and back of that check, and an invoice £rem 

!-1r. )iosteller. '!'he check is in the amount of 

$7,000.00 and the invoice from David Mosteller in 

the a.-nount of $7,000.00. I would like this 

marked Common,.;ealth 's E::hibit Number 21. 

NOTE: At this point the above-referre -

to check and invoice are marked and filed as: .. 

Commonwealth • s Exhibit t~umber 21. 

t-1n. KAESTUER: The Commonwealth call~ 

!ir. Fr"-nk McEntee. 

FPAUCIS X. McENTEE, JR., a witness 

called by the Commonwealth, first being duly sworn, testi-

fies as follot-rs: 

DIRECT EXA!-iiNA'l'ION 

BY t-m. KAESTNER: 

Q !rir. McEntee,·- for the record, ... could you-
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state your full name? 
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rrancis x. McEntee, Jr. 

And what is your present position? 

I ant employed in the Quotations 

Department of l:nterRoyal Corporation .• 

0 And in that ~osition, do y~u have 

occasion to work with price quotations? 

A Yes. 

160 

Q 1~. McEntee, I would like to refer·you 

to a document previously marked for i~entification purposes 

as ccmunonwealth 1.i:i EAhibit Number 34, and I ask if you have 

ever seen this befor~? 

A This is a ~onfirmation of a price 

quotation of Tat~ Colli11s in the Quotation Department to 

Dave Mos telle!.· • 

Q And what does this refer to? 

.. 
.t~ 

L~· :1chburg T:ra.ining School • 

Q Anu wi,at is the purpose of this docume~t? 

MR. SPENCER: If Your Honor.please, he 

has ident.i£i~d it as a document from someone el!e, 

Tom Collins, specifically. 

0 Is this a document that is produced 

in the normal. cour.aa.of business-?·-
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2 0 And is it part of the business practice 

3 in your corporation to produce such a document? 

4 A Yes, sir. 

5 
,._ 

Q And did there come -a -time when you 

6 assumed control over this parti~lar job? 

7 A Yes. 

8 Q And why did you assume control ove~-

9 U1at particular job? 

10 A ~~. Collinswas let ·90 by InterRoyal 

11 Corporation. 

12 Q 

13 pieces of paper that ~~re in the file? 

14 A Ye!J. 

15 Q And ~n thin cocurnent in the file? 

16 A This document uas. 

17 Q Do y~u roco;ni~o this doc~~ent as being 

18 tho uocume:nt which 1-ir·. Collins prepared? 

19 A Yes. 

20 Q- And it was prepared in· the normal cour!e 

21 of business? 

22 A That is correct. 

23 Q And \tlhat is the purpose 

24 MR. SPE!'1CER: We are back to rny objectiun, 

25 Your tionor. 
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THE COURT: OVerruled. 

162 

M:t. SPENCER: Be can identify the docu-

'I'HE COURT: OVerruled. 

MR. SPENCER: Note .my exception. 

In the normal course of business, what 

is the purpose of this type of document? 

A This ~~uld be to confir.m the quotations 

given verbally. 

Q By quotations, you are re.ferrinq to 

'"1hat? 

A Prices .• 

Q I '-7culd like you .to direct your attcn-

tion to tha bottc.-:: o! th~ firnt p~gc of the document an~ ttl 

the secon!'.1 pag~ of th3 docu.m~nt. rinat ara those? 

T~is "~uld be th~ terms and conditions 

th~t \'le \:OUld be supplying merchandise under .. 

0 And these would be the only terms and 

conditions under which you would be supplying merchandise? 

A Yes. 

l·?ould there b~ nnl~ other memoranda 

that you are awar6 of where you would set forth, in the 

normal course of business, additional terms and conditions? 

A Not at this stage. 
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MR. KAESTNER: I would like to introduc 

this as Commonwealth's Exhibit Number 22 • 

MR. SPENCER: Your Honor ~lea$e, I woul 

additionally object to this on the qrounds.that 

certain portions of ·it are totally illegible. I 

think we are entitled to the oriqinal. 

THE COURT: All right, I will overrule 

the objection. 

r~. SPErlCER: Note my exception. 

NOTE: At this point the above-referred 

to confirmation of price quotation is marked and 

filed as Commonwealth •s Exhibit Nu:nber 22. 

Q l·!r. Z..icEntee, I "~ould like to direct you 

16 attention to thG description column in C~~onwealth'a Exhibi 

17 Nm:tber 22, and ask you \trhat is that description about? 

18 A Wnich item no\•1? 

19 Q ~lhat are we describing? What is being 

ro described in ·the description column? 

21 1-. It would be the construction, other 

22 than our standard construction. 

23 Q ~·Jould you review the descripticr~.? 

24 A The first is a 4564SK1 bed. Th!! second 

25 is an L5.32~S-match -~~rdrobe, with .. lSOS .shelf, lCP par._tition. 

D 
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X equals locks on doors. Number 4, L4101A --

Q Mr. 1-tcEntee, let me stop you for a 

3 moment. Do you know what this furniture, what material this 

4 furniture would be constructed of? 

5 A Ye~. 

0 What would this be? 

A This would he ·constructed with this 

8 chip core with a high pressure laminate, with chip core back 

9 ing sheet on the back side. Shelving would be constructed. 

10 of steel, the d~a\'lers would .be constructed of steel.. The· 

11 mirror would be shatt~rproof, tempered glass. 

12 

13 

14 

15 

16 

17 

18 

0 

A 

Q 

Q 

see Fibe1:·-x? 

A 

Is Fiber-x different than.chip core? 

I Yes. 

t~ould you review the descrip_tion colw:>-"1 ~­
' Continue d~·m? j 

Yes, and would you just indicate if you! 
I 

No, none of this material would bo 

I9 Fiber-x. 

20 

21 

22 

23 

24 

25 

Q Who would provide, in the normal course 

of business, who would provide that description? 

A That would be provided by the Ouotationp 
I 

Department. I 
Q I ~~uld like to show you a copy of this 

document that has been previously been marked for identificalion 
I 
i 
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as Commonwealth's Exhibit 35, and ask you if you have ever 

2 seen that before? 

3 A Yes, I have. 

4 0 And what is that document? 

5 A .This .. is the .oriqinal copy of .. a ·salesma • s 

6 order form. 

7 0 And who would prepare that? 

8 A That is· prepared by the salesman, 

9 signed off by the vendor. 

10 ·o And the salesman, what ,.'Ould the 

11 salesman do with that document? 

12 A Be would send it to the ·Quotations 

13 Department if the job was quoted. 

14 0 t~o prepared that uoc~~ent? 

15 A That was prepared.by David Mosteller. 

16 Q Now, in reviewing this document, again, 

17 do you find any reference to Fiber-X? 

18 

19 

20 

21 

22 

23 

24 

25 

A There is no reference to Fiber-x. 

MR. KAESTNER: .I would like to introdu e 

Commonwealth •s Exhibit Number 23. 

NOTE: At this point the above-referre -

to salesman's order fo~ is marked and filed 

as Commonwealth's --Exhibit Number· -23-. -
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Mr. McEntee, do you know whether it 

would have cost InterRoyal more to produce the furniture 

for Lynchburg, Buildinqs 25 through 20, had Fiber-x been 
1 

used? 

l6E 

A InterRoyal could not have provided the 

furniture in Fiber-X. 

0 Why? 

A InterRoyal had discontinued the use of 

Fiber-x material at this time and before. 

Q IntorRoyal was no longer using Fiber-X? 

A No longer using it. 

1~. KAESTNER: Thank you, Mr. McEntee. 

I have no further questions. 

'rHE COURT: All right, l·ir. Spencer. 

CROSS-EXA14INATIO~ 

BY MR. SPENCER: 

0 'l'o whom did the orders go as they were 

received from the various dealers? 

A They were sent to l·~r. Hostellcr. 

t~ait, let me clarify that. The first orders we received 

were these copies, these. This document that I was just 

sho\rw~ was ... sent .to me prior to our receiving the actual orc1cr~ 
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0 But when you received the orders from 

the dealers, each one specified Fiber-x, did they not? 

A I haven't seen those documents. I 

\lrould have to look at those documents .• 

0 I show you Exhibit 3 and ask you if 

this isn•t·a. copy of what you received from the dealers, and 

their orders? 

A This i!l J.lQt an order that we would have .. 

received front the dealer .• ~his is, ·~ ne, a bid document. 

Q And you do not ·conc-ad.e that th~t is the 

\tZtY your orders come in, too? 

A Our orders ~~uld come in on a form 

prepared by the dealer. 

Q Do you kno•~ 't7here the orders were that 

you received in this case? 

A tibere the orders Yere? Could you 

clarify? 

0 Where :hey are, the orders that you 

received for, the Lynchburq job? Where are they? 

A I believe they are her~ as evidence, 

sir. 

0 Who has them? 

A I believe the State. 

0 The State has them?-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

CRANE • SNEAD & ASSOCIATES~ .IN·c;: ·- . 
COURT .ft£P-ORTERS 

908 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 355·4335 

McEntee - Cross 168 

though. 

A i believe so. That is a supposition, 

'rBE COURT: You really never know "'-hat 

the dealer quotes to you .as a price? 

THE WZTRESS: No, .sir .. 

THE COtJR'!': !rhat is none of your busi-

ness, as lonq as ~nterRoyal --

THE WITNESS: That is none of my 

business as lonq as InterRoyal --

THE COURT: Gets their money? 

THE WITNESS: Right. 

THE COURT: There is no set mark-up thz; t 

InterRoyal --

THE ~~TNESS: We have ·no control over 

what our dealers add on; if that is your guestiot • 

THE ·COURT: In other 'vords, if I sold 

your product here in Virqinia, I could put a 

hundred percent mark-up on it, and as long as I 

sold it, you wouldn't care? 

THE ~TNESS: That is correct. 

THE COURT: And you are more or less 

the gentleman in charge of seeing that these 

orders are properly priced and qo to the prop~r. 

factory for .manufacturing?·_·-··. · · 
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~HE WXTNESS: ~hat is basically correct 

'rHE COURT: And that is where your 

duties end? 

THE WITNESS: That is Sfhere r..y duty 

would end •. · 

'!'BE COURT: If ·1 had a. complaint then, 

-I would come to you about it, like if ~t hasn't 

beer. shipped yetl 

'.rHE WITNESS: You cou_ld come to me., .. or 

that would be handled by my Customer Service. 

Department. 

THE COURT: But yours is pricing and· 

seeing that it qets to the right place to be 

manufactured? 

TEE ~~TNESS: To be manufactured cor-

rectly, yes, sir. 

THE COURT: How large is InterRoyal? 

TBE WITNESS: We are around a 45 lnilli n 

dollar company • 
. . 

'!'HE COURT: Do you have your own plant 

or 

THE WITNESS: We have right no"' five 

plants in operation. 

THE COURT: I keep thinking this is th 

company that qot in cantemp.t, .. _but. it is. not. 
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'· . ... 

~hat company is from New York, too. 

MR. SPENCER: I'm sorry you found out 

they weren't the ones, Judge. 

I have no fur.ther questions. 

1'BE COURT: Any .further questions? 

.. If none,. J: ~.u.nd~rstand :·this -gentleman has a ·plane .. · . 
...... - . 

at 4:30 back to New York. Can he qo? 

MR. SPENCER: Yes, .sir. 

WITNESS STOOD . .R.SIDE .• 

MR. KAESTNER: The Commonwealth would 

like to call Mr. John Alexick .. 

JOHN ALEXICK, a ~itness called. by thQ 

Com~onwealth, having been previously ~worn, resumes his 

testimony as follows: 

DIRECT EXAMINAT~OU 

BY MR. KAEST!-."ER: 

Q Mr. Alexick, you have previously 

identified yourself for the record, ~ho you are, so I am not 

qoinrr to qo through that again. But I am qoing to ask you 

if you recall receiving, whether or not the Lynchburg 

Training .. Center--received any samples---from.-Da~id .. Mosteller? 
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1 A There were no samples for Buildings 14 

2 through 20. However, subsequent to 14 through 20 beinq 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

factored and set up, I think it was in the late fall, and 

don't hold me to this ·time::, ~ don't remember exactly, but 

there ~s a receiving ~eport which wi~l support this, ~e. qot 

a call from Mr •. Mosteller"' l: think, ·from Catawba, North 

Carolina.. ..B~ _said, ~John, :-x have tWo electric beds, several 

bedside cabinets, several overbed, one or more overbed 

tables, and some beside rails. ~hese are abandoned samples 

turned over to ma and I can dispose of them as I wish. Woul~ 

your institution be interested?" i said, "DaY.e, let me call 

you back. I "-~uld like· to clear it with lvlr. Peclanan and 

the hospital building, if these would be .suitable for us •. " 

1U1d t·1r .. l·losteller assured nLe that this \t:ould .be gratis, no 

charqe. It ~~uld not involve in any way any responsibility 

for payment. 

I relat~u ~1is to Yx. Peckman and he 

agreed that I sh~uld talk with ~~s. Dorothy Cook, who was 

then our Director of Health Services, that ~f .she were 

.interested,. she indicated ·to bring the samples up, we would 

check them, and if they are of any service to us, we would 

put them to use. 

Mr. Mosteller brought them up that 

24 afternoon. There were several nurses from the Hospital 

25 Service who cmr.e down and looked over the i terns. Mr • 
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Lankford was called over -to possibly vie,, the receipt and 

placement. And they were acceptable and we kept them. And 

aqain, it·was aqreed that there was no charge on them. 

Now, Itr. Lankford made out a receiving 

report which indicates the number, and ~ think Mr. Mosteller 

qave lt1r. Lankford what the estimated value of those was, and 

we did put -them in· service. And we .later acknowledged 

these to the S~te Hospital Board as a qift received for the 

institution. 

0 Now, do you recall, you indicated in· 

your testimony that you received an electric bed? 

A There were two electric beds .in this. 

Q Did you purchase electric beds pursua.nt 

to the requisition which you sent to the Department of 

Purchases and Supply for Buildings 14 throuqh-20? 

No, sir. Electric beds arouna the 

mentall~r retarded \:;juld not have been accepted generally. 

They weald be dangerous. 

Q And you .indicated that you purchased 

a bedside cabinet. Was that in any way. related to the 

requisition you sent to them? 

A 

Q 

some bedrails? 

A 

~hey were totally different items. 

Anu you indicated that you received 

These bedrails subsequently turned out 
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1 not to be compatible with any of the beds that we bad. 

2 

3 

4 

5 

6 

Q So were the samples .that you received 

from Mr. Mosteller in any way, were they used in any way to 

convince you to specify ~nterRoyal furniture on your 

requisition? 

A That was after ·the fact to all of this. 
. . 

7 · May I comment that· in years~··. maybe fifteen or twenty years 

8 prior to this, InterRoyal had provided us with two electric 

9 beds at mal"be a year or two apart, and they are -probably.· 

10 still at the institution. 

11 Q Tell me, you indicated that Mr. 

12 l-iostellcr called you from catawba. Do you know whether or 

13 not the samples that you received came from Catawba? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I did not, at the time, see these. 

I eo not know the origin of the call. 

MR. KAESTNER: Thank you, Mr • Alexick • 

I have no further questions. 

MR. SPENCER: I have no questions. 

THE COURT: All right, thank you, sir. 

- - - ~ - - - - - ~ -
l·1ITNESS STOOD ASIDE. 

MR. KAESTNER:,. The .. Commonwealth .. would 
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LEWIS LA!~KFORD, a witness called by the 

Commonwealth, first bei-nq duly sworn, testifies as follows: 

DIRECt' EXAMINATION 

BY MR. XAES'l'NER: 

Q Mr. Lankford, did you ever receive. 

9 any samples from David Mosteller? 

10 

11 us. 

12 

13 

A 

0 

A 

I received some merchandise donated to 

Can you describe that merchandise? 

Yes, "it was two beds, electric bed, 

14 overhead bed, bedside cabinets, chairs~ 

15 0 Did you receive any othar merchandise 

16 from Mr. 1·1osteller? 

17 A No, sir. 

18 0 At the time that you received this 

19 merchandise from Y~. Mosteller, did Mr. Mosteller indicate 

20 anything to you reqardinq whether you would be charged -for 

21 the furniture? 

22 A 

23 Q 

24 A 

25 0 

No, sir. 

He did not indicate anything to you? 

Not to my recollection, no. 

Do you know whether .. you .. were. to be 



2 

Lankford - Direct 

CRANE • SNEAD & ASSOCIATES, INC. _ 
COURT REPORTERS -

908 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 355•4335 

175 

charqed for the furniture? 

A No, my superior had told me that he qot 

3 a telephone call from Mr .• Mosteller that he was going to bring 

4 those things --

5 

6 

7 

·s 

9 from? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

MR. SPENCER: Objection, Your Honor. 

~HE COtJRT: .. Objection sustained. 

.Do you know where that material came 

THE COURT: I don't see where it is 

material where it came from. It has already bee.• 

testified that he called him from North Carolina 

and said he had some things. 

~m. R}~STNER: ~he only reason I was 

attempting to introduce it was because Mr. 

Chalkley had indicated that certain furniture had 

been delivered to Lynchburg from Catawba. 

. 'rHE COURT: That has been explained thu~ 

far. 

22 Q Hr. Lankford, were you present when 

23 the large order of furniture for Buildings 15 through 20 

~ arrived at Lynchburg? 

25 A Yes, I received it. 
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0 And do you know who took the beds off tl e 

truck? 

A The buildings and grounds crew. 

Q And do you know who put the beds in the 

~'P(lrds? 

A At the time -you wouldn •t put ·them on thE 

ward. ·20 Building had a vacant·ward, and we put the beds in 

there. 

Q Do you kn0t-1 \":ho put them in the wards1. 

A No, I don't. 

Q There were some bedside· cabinets that 

Hare received. Do you know l'lho took those off the truck? 

A Buildings & Grounds. 

Q Do you know whether they were assembled 

. or not.~hen ycu received them? 

Q 

A 

Q 

They were already assembled. 

Do you know who put them in the wards? 

Buildings and Grounds. 

And there were also sane wardrobes? 

Do you know who put them off the truck? 

A I did, at the warehouse, stored them in 

the \t."C!rchouse, because they came knocked down in packages, 

in bundle~, rather, with wire around them, and I put them 

illl in there. And as the men started, they "'~uld come and · 

gat the component parts and take them to the ward.· 
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I understand from Mr. Alexick that they 

3 hired some people to do it. 

4 Q 

5 A 

6 0 

7 employees? 

8 A 

9 Q 

10 A 

11 Q 

12 Lynchburg Hospital? 

13 

14 

15 

16 

17 

18 

A 

Q 

the wardrobes? 

A 

Do you know who assembled those? 

l: don't know the names of the people, no~t 

.Do you know whether they were State 

No 1 they were hired to do this. 

They were hired by who? 

By Administration. 

Is that ~~ the Administration of the 

Riqht. 

And these are the people who assembled 

That's right. 

MR. KAESTNER: I have no further 

19 questions 1 'Your Honor. 

20 MR. SPENCER: I have no questions. 

21 THE COURT: All right, you may step 

22 dOl~t-n 1 !A...r. Lankford. Thank you. 

23 

24 
~ - - ~ ~ - - - - ~ 

25 WITNEss· STOOD A·SIDE. --
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MR. KAESTNER: May we have a 

THE COURT: l-1hat do you mean 

I 
moment? I 
by a momen•? 

MR. KAESTNER: '!'he next witnesses that 

I plan to call are the Canptroller and the Treas er 

to stipulate to the payment, to present evidence 

of payments on .the part .of the Cammonwealth to 

various vendors and % have those witnesses out in 

the hall. But in the past Mr. Spencer bas stipu­

lated to some of those, and I would like to reviel 

the documents with him. 

'l!HE COURT: Well, do you mean just a. 

minute or five or ten? 

MR. KAESTimn: Could we take ten .minutes 

~BE COURT: The Court will recess for 

ten r.!inutes. 

NOTE: At this point a recess is had, 

after which the hearing is resumed, viz: 

THE COORT: Next witness. 

!-IR. KAESTNER: The Commonwealth would 

like to call Nancy Stoll. 
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2 Commonwealth, first being duly sworn, testifies as follows: 

3 DIRECT ·E~INATION 

4 BY MR. KAESTNER~ 

5 0 

6 A 

7 Q 

8 A 

9 office. 

10 Q 

11 vendor invoices? 

12 A 

13 Q 

Would you please state your name? 

Nancy Worsham Stoll. 

What· is your occupation? 

Staff Assistant in the Camptroller~s 

In that position, are you familiar ~t~~ 

Yes, I am. 

Are you familiar with payment pro-

14 cedures on those invoices? 

15 A Yes, I am. 

16 Q I would like to show you a copy of a 

17 document and ask you if you can describe that? 

18 A 

19 0 

20 A 

21 draws a pay check. 

22 Q 

23 A 

To what extent? 

What is that? : 

This is a State invoice for.m that 

Do you knm't if that invoice was paid? 

Yes, it appears that this invoice was 

24 paid. It gives the warrant number and the date of the 

25 payment. 
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And how would this invoice be paid? 

It would go to Daily Entry Section 
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3 where it would be keyed out of the computer. A check would 

4 be printed and sent to the Treasurer's office for siqnature 

5 and disbursement. 

6 Q Do you know ·if .that was done in this 

7 case? 

8 A Yes, it was. 

9 0 And is this an official state document? 

10 A Yes, it is. 

11 

12 r.m. XAESi'NER: I would like to ·introduc 

13 this into evidence as Commonwealth's Exhibit 

14 NUJl\!;)er 24. 

15 THE COURT: We will ,introduce these 

16 all as one. 

17 l-!~1.. KAESTNER: Very well. 

18 

19 Q I would like to show you a copy of this 

20 invoice and .. ask you if you know whether that invoice has 

21 been paid? 

22 A Yes, this invoice .was also paid. It 

23 bears the date and the warrant number. 

24 Q And would this have been paid pursuant 

25 to the· procedure·· you just descr.ibed.?.. _ . 
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I would like to show you a copy of this 

3 invoice submitted by Litton Office Products and ask whether 

4 that invoice was ever paid? 

5 A Yes, it was also. 

6 Q And is that paid pursuant to the same 

7 procedures that you have described previously? 

8 A Correct. 

9 Q I would like to show you a copy of this 

10 invoice drawn to the Bank of the Commonwealth and ask you· if 

11 you knOl-7 whether this invoice has been paid? 

12 A Yes, sir, on the same procedures. 

13 0 As you described previously? 

14 A Right. 

15 Q And I would like to sh~· you one 

16 further document which is a copy of an invoice to Ginn-

17 Southern in the amount of $951.00. Do you know whether that 

18 invoice l·taa paid? 

19 

20 

21 

22 

23 

24 

25 

A Yes, it was under the same procedures. 

. MR. SPENCER: How much was that one? 

MR. KAESTNER: $951.00. 

MR. SP&~CER: And 40 cents? 

MR. KAESTNER: And 40 cents, riqht. 
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If I understand it, one of the purposes 

2 of your office is to draw checko? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A That is correct. 

Q And those checl:s are then sent to the 

!freasurer? 

A correct.· 

Q For what purpose? 

To be siqned by the State Treasurer 

and disbursed. 

NOTE: At this point tba above-referred-

to group of invoices is rne.:rked and filed as 

Com.tnonwealth 's Exhibit Number 24. 

further questionz, 

THE CO!.TR'l1 : t .. ~~. Spence!'". 

CROSS-EXAMINATION 

BY ~..R. SPEUCER: 

Q Hiss Stoll, you testified fro::1 the do 

23 
mcntn that ~~ou r.no\1 that your office prepared the warrllnts? 

24 A Yc!l, sir. 

25 Q IJ.'hosc. are the checks? 
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Same thing. The warrant number and the 

2 check number are not always the same. 

3 Q l'lell, now what is it? l:s it the check 

4 or the warrant? 

5 A ~he check and the warrant is the same 

6 document. It bears two numbers, a check n~ ~hich is 

7 predetermined, and a warrant nUmber that is ailsiqned· .. at the 

8 time that it is drawn. 

9 Q Now you say that you can loolt at the ·on ~s · 

10 for General Medical and you know that this register, that 

11 this warrant was registered on your register of warrants? 

12 A The document that I .have just been 

13 shown bore our l'Iarrant number and the date that it ~1as 

14 drawn. 

15 Q But you also said that you knew it hac 

16 been paid? 

17 A It was drawn. It means that it is paie 

18 in our office because when we write the check, that is when 

~ it is .paid. 

20 

21 

22 

Q 

A 

0 

So far as your office ~s concerned? 

That's correct. 

But after that, it has to go to the 

23 Treasurer, be signee and sent out? 

24 A That's correct. 

25 Q So you didn't mean to infer by that, 
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that the person who had sent ·the invoice had necessarily 

received payment? 

A I could not say that, no, sir. 

MR. SPENCER: All right, thank you. 

I have no other questions. 

:: 

'i'BE COURT: Is 1:hat all? 

MR. KAESTNER: No further questions. 

THE COURT: You may be excused. 

WITNESS STOOD ASIDE. 

¥Jt. ·EAESTHER: '!'he Commou~t~oalth would 

like to call Mr. Frank Williams • 

FRANK H. WILLIAMS, a witness called bl' 

the Commonwealth, first beinq duly sworn, testifies as 

follows: 

DIRECT EXAMmA'.riON 

BY z..IR. Y.AES~mR: 

0 Mr • t-~illiams r \•10Uld you 9 i VC! US your 

!ull name, please? 

Frank H. Williams. 
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Q 

A 

of Virginia. 

Q 

And what is your present position? 

Assistant Treasurer for the Commonwealt~ 

In your capacity as Assistant Treasurer 

for the Commonwealth of Virginia, is it your responsibility 

· to siqn and .issue checks sent to you by the Comptroller's 

office? 

A Yes, sir .• 

0 And where is the Treasurer's office. 

located? 

A It is located .in the State Finance 

Building , north of the James •. 

z.m. SPEnCER: l·1here? 

'rim 1\"'TNESS: 1-~orth o! the James P~var, 

in the State Finance Build~ng, Capitol Square. 

Q I would like to sh~: you a copy of 

this check that went to Ginn-~outhern in the amount of 

$46,618.6.0, and ask you .if you can tell whether that check 

was issued? 

Yes, si:r. 

Q Holr d.o ·you kno"' it ,.,as issued? 

A 7t is signed by the State Treasurer, 

Mr. -l;~tts. 
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I would like to show you a copy of this 

2 check made payable to Ginn-Southern in the amount of $951.40 

3 and ask whether you know if that check has been issued? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

.21 

22 

23 

24 

25 

A Yes, sir .• 

Q Signed by Mr. Watts? 

A Yes, ~ir .• 

Q ~-would like to show you a copy of this 

check. made out to Litton Office ~roducts in the amount of 

$35,715.60, and ask whether that check was issued? 

A Yes, sir ... 

0 And how do you know that? 

A 

0 

Siqned by t-1r. Watts. 1 

I .would ~ike you to take a look r.t thi1) 
I document which is a copy of a check issued to ~~a Bank of 
! 

the Commonwealth in the amount of $156,618.00, and ask whet~r 

that was check was issued? 

A Yea, eir 
- I 

siqned by "1r. Natts. 

Q Are those checkc official documents of 

the Commonwealth of Virqinia? 

A Yes, sir. 
~ ..... 

MR. Y~ESTI~E!t: I would like to introduc e 

thcoe into evidence as Common,41ealth •s Exhibit 

Nwnber 25. 



.; CRANE ··SNEAD &·ASSOCIATES; .IN<;: • . ~·::-_ ,- · ·. -
. COURT "REPORTERS · 

808 N. THOMPSON·STREE:r ..•. 

RICHMOND. VIRGINIA 

PHONE 355·433~ 

Williams - Direct 187 

2 

3 

4 

5 

NOTE: The above-referred-to checks 

are marked and filed as Commonwealth's Exhibi. t 

Number 25. 

0 And all of those checks, are they offi-

s cial documents of the Commonweal~ of Virqinia? 

7 A Yes, sir. :. 

8 0 And were all of these checks issued by 

9 the Department of the T:r.easurer ·in the State Finance 

10 Buildin~? 

11 

12. 

13 

14 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

24 

25 

Yes, sir. 

t-m. l(AESTNER: Thank you very much. 

I have .no further questions. 

~m. SPEI~CER: "I have -no questions .• 

T!m COURT: Thank you. You may be 

excused, sir. 

... .., .. --. ... ...-.-~---
l•!ITNESS STOOD ASIDE. 

MR. KAESTNER: The Commonwealth calls 

Charles Eryant. 
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2 CHARLES D. BRYANT, a witness called by 

3 the Commonwealth, first being duly .sworn, deposes and says, 

4 viz: 

5 DIRECT EXAMZNATION 

6 BY MR. KAESTNER: 

7 Q 

a name, please? 

9 A 

10 0 

11 A 

Mr. Bryant, would you state your full 

My name is Char.les D. Bryant, B-r-y-a~n t. 

And \-that is your present position? 

I arn a Special Agent with the Eureau ~f 

12 Criminal Investigation, Department of State Police. 

13 Q In the course of the performance of yc 

14 duties, did you have occasion to interview Mr. David 

15 rttosteller? 

16 

17 

18 

Q 

Yes, sir, I did. 

1.nd where did that intervieH take place 

~hat interview took place at Division I, 

19 north of Richmond, Virginia. 

20 0:· .. Bot'1 did Mr. Mosteller come to be in you 

21 office? 

22 A Mr. Mosteller telephoned me and we 

23 arranged for an appointment with hi.'n to come i!l. he at thet 

~ point wanted to speak to me as opposed to my seeking him out 

25 0 And at .the. time that you . ..met with 1-'..r •. - . 
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Mosteller, did you advise him of his cons~itutional riqhts? 

A 

Q 

A 

Yes, sir, I did. 

What form did you use? 

I used the --

Mit. SPENCER; We stipulate, Your Honor, 

that he was properly advised. · 

THE COURT: All riqht, it is stipulated 

that he \'ras properly advised under the ~iranda·. 

vs. Arizona and understood his rights. 

0 Did you have occasion in that discussio.· 

to discuss the Lynchburg Training Center Buildings 15 ·throu9 

20, with l·ir. Mosteller? 

l~ot specifically Buildings 15 through 

20 because on Auqust 3l., 197Br \·then I had really just com-

mencad the investigation, I was not r~owledqeable as to.whic~ 

buildi.ng, perhaps. But we did talk specifically about 

Lynchburg and qenera~ly about· all State jobs. 

0 And during the course ·of your conver-

sation with Mr. t-1osteller, did Mr. Mosteller describe the 

practices that he f9llo,,•ed in providinq prices to vendors 

dealing wit.~ the Commonwea·lth? 

ta:e talked about that, yes, sir, and he 

indicated to rne_ that. he had never given dif.ferent vendors 
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different prices on the same job, and specifically he said 

he had not done that with regard to the Lynchburg job. 

MR. KAESTNER: Thank you.. I have no 

furthe~ . quest~ons of this witness. 

8 CROSS-EXAMINATION 

9 BY MR. SPENCER: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 

A 

\';hat day was this., sir? 

August 31, 1978. 

~m. SPENCER: I have no further· question • · 

TBE COURT: 1.11 right, Mr. Bryant. 

WITt!ESS STOOD ASIDE. 

MR.. KAESTNER: The Commonwealth rests, 

Your Bonor. 

MR. SPENCER: · If Your Honor please, I 

would move to strike the CommonwealL~'s evidence 

as to each of the indictments before the Court 

today and I l-.'Ould specifically, if the Court \roul 

. ·pcarr:-~it, I would start l-~ith the last .. of .. the in~ic.t 
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ments, Fl0-970, which was identified earlier as 

the indictment dealing with General Medical 

Contract Services,. 

. MR. ;KAESTNER:· We concur in the defense • ~ 

motion·w~th respe~to General Medical .Indictment 

.970. 

THE COUR'i': l: aqree with you. i haven •t 

heard any evidence about ·that. We all three agree 

on that one. Thank you for aqreeinq. 

~m.. SPEt~CER: Judge, thank you. And I-

will try the other three, if Yo~r Honor pleas~. 

I don•t like to so~~d like a broken record, but 

again, the position _: ~of.- · · the defer,oan'l is that­

no criminal offense ha~ been sho~~ to any of the~e 

remaining three indictments, and there is not 

sufficient evidence on which to find the defendant 

guilty of any crL~inal offens-a. And that as a rnatt• r 

of fact, if there be a criminal offense that it 

is all on~ offense rather _than six separate of­

fenses as charged in the two counts of the three 

indictments. 

I ~~uld go, if the Court please, to Gin~-

Southern, which is the 969 indictment. I would 

point out to the Court that there is no testimony 

whatsoever that:··Ginn-Sc;,u-thern ... evel: .. either.:.-.rec.eived-
.. 
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payment, if Your Honor will per.mit me, ever 

received payment or that they ever paid anyone. 

THE COUR'I': Well, they have a stipulation 

now, Mr. Spencer. I ·have been lookinq at that. 

~h~y are the bills for cost of abandoned samples 

used in sel1ing· furni~re for the job at Lynchburg 

~raininq School and Hospital, $1,571.36. Then 

they have a check made payable -- that was dated. · 

November lOth. They have a check dated !lovember· 

22, 1976, to Dave Mosteller, and on the back it is 

signed Dave Mosteller. So I assume that was the 

stipulation. That is evidence • . ... 

~m. SPENCER: Well, the stipulation, Youx 

Honor, is as to the pieces of paper, but there is 

no testimony as to the significance of that papo:. 

Now the Court may, as has been done before, draw 

inferences therefro~. 

'l'HE COURT: 'l'hat is what Z am supposed tc 

do at this point. 

MR. SPENCEn: Sir? 

THE COURT: That is what i mn supposed tc 

do-~t this point, all reasonable inferences. 

l·1R. SPENCER: All right, sir. Then as 

to that one, as to 969, I assume that at this tL~e 

my . motion is O'"erruled? ·· 
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THE COURT: You might have a qood point 

in this one. 

MR. SPENCER: Sir? 

THE COOR'l': You might h~ve a good point 

in this one. 

MR. SPENCER: ··oa, I would reemphasize. 

D 

my argument and state that the testimony is that· 

the evidence falls far short of what is necessary 

to raise even the situation where the Court. may, b • 

inference, find sufficient evidence to overrule 

the. motion. · 

TIIE COURT: I don't think there is any 

question that under ~trs.Bromley's testimony what 

was qoing ou. In fact she added a lot of knot-1lecq ~ 

to the Court as to what was going on. H~ was 

getting one price from the factory and giving the 

dealer another price, and .that .is ·where he .CJot the 

money for the instal1ation from. In fact, that is 

a clear point that she made. ~he only point that 

I really see, I don't mean to cut you·short, but 

that was Trend, Incorporated. I can't see but 

one transaction for $41,000.00 which she paid 

$25,000 .oo·. I·t ·is onlY··-onc. bill ...... __ He has. __ got that 
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lumped together. · He did send other bills, but he 

never got the money. He sent a bill here that 

says installation, labor for wardrobe set-up and 

abandoned samples, and it is $41,000.00. That .is 

the only representation that is made. So I think 

that is only.one ·count. 

MR. SPENCER: Yes,·sir, Count-1. 

rr..E COURT: The others are broken down 

into separate ~ansactions. So what .I will reallv -
do, I .just will merge that into one count, l·lr-• 

Spencer, which would really mean that he took and 

stole, by false representation, more than $100.00, 

at this point of the evidence. I don •t knO\"t what 

his evidence will be, and that leaves Everett-

Wadcley. 

lh1.. SPENCER: Judqe, by merginq it I 

then gathe~ that ~le second count of that indict­

ment is dcne a~ay withr 

THE COURT: Yes. It is only one count 

of larceny, grand .larceny because there is only one 

representation. I mean he combined them into 

both, ~ut that is one act of installation and the 

samples, where before he would send one for in~tal­

lation and one for samples. 

And the last one is Everett~t~addey .• 
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MR. SPENCER: EVerett-Waddey, if Your 

Honor please, the Court will recall they declined 

to pay the qreater portion of what was billed to 

him. 

'rHE COURT: . Yes, Mr. Axselle got them 

to .pay.·:twenty-seven saae hundred dollars.-

MR. SPENCER: Yes, sir, to Mr. Axselle. 

THE COQRT: Well, as the attorney. 

MR. SPENCER: Yes, and that is the end 

of the evidence .• 

Tim COURT: Well, I presume that he per 

formed his duty, I quess, .and remitted the money 

to him, subject to his fee. 

MR. SPEl~CER: On that basis, Your Honor, 

I -..:ould have to move that the evidence be struc}. 

as to both counts, or certainly that the Court 

take the same action as in the former case and 

strike or merge the two counts. 

THE COUR'l': Well, I think tbe court is 

qoing to merge that, too, because it was only one 

chP.ck. It \·Tas two representations, but it was . 

not clear to rne hO# much was for abandoned samples 

and how much was for that. But it was a repre­

sentation which the commo~1ealth at this point 

has removed, about· that furnitur.e ... in. liorth Ca·rolin 
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But it is uncontradicted evidence at this time that 

that was a_gift to the State and so recorded in the 

Minutes from the hospital. So on that, I will merg 

that, r.1r. Spencer, and make it one count. So that 

really 1eaves only four counts. 

This one is dismissed altogether on 

General Medical. Let me help the Clerk a little 

bit on the court's rulinq. All right, 970, ~0-970 

the Court dismissed. Granted motion to strike as. 

there was no evidence presented to the Court on 

this one. All right, to qo back to 967, two-count 

indictment, the Court merqes the two counts into· 

Cottnt ·1 cf grand larcer.J:,.. Then overrules the 

defendant's ~otion to strike the charqe •. 

On 968, the court merqes the two counts 

into one count and overrules the defendant's motic 

to strike the Commonwealth's evidence as to grand 

larceny. 

And on Ginn-sou~ern, the court leaves 

·intact and overrules the defendant's motion to 

strike both of those. 

Jl.ll right, Mr. Spencer excepts to the 

Court's ruling, but finds the dismissal. He does 

not except. to my ruling on the dismissal. 

· MR. SPENCER: .. cer:tainl.y not. 
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'l'HE COURT: All riqht, are you ready to 

go forward with your evidence? 

MR. SPENCER: Yes, sir. We rest. 

I renew my .motion as to the remaining four counts. 

THE COURT: ~he Court • s rulinq will be 

the same and i would overrule your. motion ·am note 

his exception .• 

MR. SPENCER: May I add certain qrounds, 

Your Honor? 

THE COURT: Well DO\i 1 ~o you want to add 

or do you -~~nt to arque your case on the merits? 

MR. SPENCER: Well, I will argue on the 

merits then_. 

'!'HE COURT: All riqht, you may arque on 

the merits. 

Hr. I<aestner,you may start. 

!·!..~. 10\.ESTUER: Your Honor, Mr. Mosteller 

now stands charged with four counts of grand 

larceny by false pretense. During the course of 

today's trial, we have demonstrated quite clearly 
. 

that Mr. Mosteller engaged in a plarined pattern of 

conduct which was intended to defraud the 

Commonwealth tens of thousands dollars. Mr. 

Mosteller•s .intent beqan long before the requisi­

tion. ever· hit .. :the Department .of. P.urchases and. 
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Supply. It beqan at the Lynchburq '!'raining Center 

where he spoke with Mr. Alexick, in developing 

specifications which later became incorporated in 

this requisition. Durinq those conversations, the 

testimony stands uncontradicted that no samples 

were ever used or _were samples ever viewed. The 

testimony stands uncontradicted that Mr. Mosteller 

clearly understood that no installation would be 

required of hL-u and that the furniture would be­

installed by the personnel at the Lynchburg 

Training Sch<:'ol. 

Once the requisition waa 

Department c~ Purchases and Supply, all of a sudde 

there wa.s n possibility o~ competition from other 

sourcec. Hr. Uosteller then had to take steps to 

insure that other manufacturers• furniture could 

not-· deal e.r..d could not secure this particular job, 

and he did a host of things. First, and this one 

failed. First he worked with, at the pre-bid 

conference, he ·-exhibited a piece of Fiber-X and he 

indicated ~~at the materials that the furniture 

had to be nanufactured of be Fiber-x. And Addend n 

Number 2 was createG as a result cf Mr. Mosteller's 

representation concerning Fibcr-x. There was ~ 

set of speci-fications -of . the·;..product.. ... 
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Paraqraph 10 of the addendum Number 2 

indicates that the State wanted Fiber-X or Fiber 

Resin products. -~here has been testimony that had 

~e manufacturer attempted to provide that parti­

cn:.lar product that the .cost of Fiber-X pieces of 

fUrniture ·would have· been in excess of the cost of 

a. particle board or chip board piece of furniture. 

Mr. Mosteller then was faced with ·the 

possibility or the problem-of avoiding competition 

from other sources, and to this end 1-tt. Hosteller 

gave to the various vendors certain conditions. 

to place on the back of their bids. Those bids 

are a part of the record introduced a3 Commonwealth •.s 

Exhibit 3~t The first of those conditions becomes 

most important, and that condition ie that this 

job must be awarded all or nothing InterP~yal. 

Split among InterRoyal dealers is accept~Llc. 

THE COURT: Well, that is good busines!:. 
'. 

MR. RAESTNER: Well,· it·.is certainly 

,good business for Mr. Mosteller. 

THE COURT: Wouldn't that be qood busi­

ness fer anybody? "I'll give a bid on this 

project if you will buy it all from me"? 

z..m. KAESTNER: Yes, Your Honor, except 

that lwir •. 1-!cEntee tes.tified with respect to the 
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price memoranda that the conditions which were 

provided to Y.r. Mosteller were the conditions 

listed on the bottom price of that price memoranda 

and on the second page of that price memoranda -~ 

THE COURT: Well, I don't mean to 

~~terrupt you, Mr. Kaestner, but the bidding 

practices, I am not really too worried about that 

because I think I see exactly what transpired in 

this case. Had 1 just picked the prices up, 

excluded other people, by skill, from the biddir.q, 

then that might be antitrust somewhere. B~t a 

lot of business, I ~~ess, is done that way, and 

~~ati~ gocd business, if they had made all the 

money at IntcrRoy~l, it w-ould be all right. 

Let's qet to the point whore the scheme 

comes in. H~ raised the prices an6 then sends 

the bill for installation and for samples that 

never existed, isn't that the crux of your case? 

MR. KAE$TNER: Yes, Your Bonor, but it 

is also.fmportant reqardinq that first point, 

because it is our contention that that is another 

indication of r-1r. f.iosteller 's intent to defraud. 

From that point Mr. Mosteller received prices 

from the manufacturer ~~d provided different 

prices to his .. vendors.. He. ~eceived .a lower price 
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from the manufacturer and supplied higher prices 

to the vendors. In addition to that, he supplied 

each vendor with different prices on the same 

piece of f~-niture. That is the work-up sheet that 

Mrs. Bromley . testified she had taken from Mr. 

Mosteller•s.files. And if one compares that with 

the various bid documents and the ·work-up sheets 

submitted by EVerett-Waddey and submitted by 

Trend Coutract Interiors, the Court will find that 

in fact Mr. Mosteller, on each piece of furniture, 

not only supplied a different price than he had 

received ~1d a hiqher price than he had received 

£ro1n the InterRoyal Corporatior1, but gave each 

vendor a different price on the same piece of 

furnitur~, thus permitting each of the vendors to 

win a particular portion of the contract for the 

purchase of furniture. Once each of the vendors 

had won a particular of that contract, Mr. 

Mosteller then went forward and Mr. Mosteller 

billed each- of the vendors for installation and 

abandoned samples. He billed Trend Contract 

Interiors fer $4~ 1 000.00 \mrth of installation an~l 

abandoned samples, and the testfmony is uncon­

tradicted that no abandoned samples were left at 

Lynchburg other·- than ~those ··-that were ·donated ·:~ ~ 
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clearly by ~tt. Mosteller, and that no samples were 

used in developing the specifications. The testi­

mony is also uncontradicted that the personnel at 

the Lynchburg Training School did all of the insta~ -

lation work with the exception of certain limited 

portions done by Mr. :Mcintyre. Mr. Alexick testi­

fied that f.tt. Mcintyre was at the Lynchburg Trainit g 

School for an afternoon of one day, through the 

~fternoon o~ another day, ane then was back at the 

Trainin9 Sch~ol perhaps as much as a _day and a 

half. And yet 1-!r. 1-tosteller billed Trend $41,000.( 0 

worth of installation. Hr. 1-:osteller billed Ginn 

for $7,000.00 Yorth of installation. If the Ceurt 

refers to thPt particular invoice that Mr. 

Hozteller sub:'r~ tted, that ir.·"·oice iG $7, _000. 00 

for ir1stallation and assembling of kl'lOC}t:etl do;;;n 

\·1:1rarobes. The proble:. is thtit ~in!~ didn't sell 

knocked down wardrobe~. Ginn sold chest of druwarJ~ 

and they cama preassembled. 

Mr. Lankford testified that he and his 

crcv tool: those off the truck a.nd placed them on 

not only su~~itting a bill for which service wao 

never perfcrrnGd, but submitting a bill for work 

Hhich never- ·had. to b~ dOft~-~-----lf~. haVe l~r • ~'osteller 
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submitting repeated invoices to each of the vendors 

for abandoned samples, and it is c~~pletely uncon­

tradicted that those sa~ples did not exist. 

The price~ that various venders paid to 

Mr. Mosteller for the abandoned .samples and .for the 

instal~ation charge_s ·were ··passed on to the 

· ccmimonwealth, and they were passed on to the 

Cornmonl-Yea.lth in the bid pricin9. The witnesses who 

have testified here indicated that theY· ·received 

their prices from Mr. Mosteller and that based u~n 

those prices thay computed their bid to the 

Co:nmonwealth of Virginia. They have also testified. 

that the prices that ~..r .• Moste~ler qave· them incl11d~d 

tho charqe of not only the furnitu~a to InterRoy~l 

corporation but als~ subsequent invoices which Mr. 

Hooteller 'rould provide. 

t·~ith respect to Ginn-Southern it is 

particularly L~portant to know that Ginn-southern 

was not the lower bidder \fith respect to the chest 

of'-drawers, but t.~at rather that i'honet l'SS the 

low bidder with respect to those chests of drawers. 

Jl. .. nd yet Ginn-Southern Wl!:? cn·;arded thet contract 

because of the conditions on the back of.th~ bie. 

we cu~it, Your Hone=, that ~ll of this 

amounts· .to .a .repe·ated. .invoicing---of _.v~~dors .. f~r 
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goods and services which never existed. The 

inclusion of those in prices, qiven to the vendor~ 

and which were used by those vendor~, all desiqned 

to do nothing else ~t to qet fra:t the canmonweal tJ 1 

of Virqinia tens of thousands of dollars for labor 

never performed and for qoods never delivered. 

These are not isolated instances. These were 

repeated acts performed over an extended period of 

time. We submit ·that the evidence stands 

uncontradicted.. l'ie also s~.-,it that the -evidence 

demonstrates not only ~x. Mosteller's intent to 

defraud, but also that t.lr. Mosteller used false 

pretenses to accomplish ·that fraud because each.cf 

those invoices for abandoned samples indicate th~t 

those samples. ,.~re delivered to the Lynchburg 

~Tnining School. The witnesses a~d their uncon­

tradicted testimony is that they \'1ere not. Eacl: 

of those invoices for installation se-~ices per­

formed, purportedly performed ,by Mr,~ Mosteller, c.nP. 

the testimony is uncontradicted that it.was .not .• AJ~d 

thus we have a false pretense since the price is 

covered by, the sum covc.rcd by those invoice~ \ ... ~~ 

includec1 in the prices !!r. Mosteller quoted and \~ere 

relied upon by the vendors in canputing their 

bids.. It ·is .clear-that _the--·vendors, ·relied -
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upon ·a- misrepresentation. '!'he conuuonwealth 

issued its purchase order to the various vendors 

based upon their bids to it. It is clear that. t.~e 

Commonwealth, too, relied. it is equally clear 

that the Commonwealth J.s the victim of this cr.ime 

for tens of thousands .of ·dollars. We ask that .Mr. 

Mosteller. be convicted on al1 counts. 

'l'RE COURT: Mr. Spencer? 

MR. SPENCER: If Your Honor please, as· 

before, this .is .not a case of a crir~na.l offense. 

~his is a situation in which the Ccr..rncn\JeZ6lth 

solicited bids to dealers, ~ade up the bids based 

in part upon information qiven to them by Mr. 

Mosteller, and based in part upon the addition of 

their mark-up for profit. 

'!'liE COURT: Well, !lr. Spene~r, lot r:~e 

interrupt ycu. What wcu.ld you call it if t. m:t•l 

sends something out that never existed· and ccllected 

money for it? Xs that good business? ~ ~~uld 

like to have ---

t{R. SPENCER: ~f Your Honor pleasa, I 

have my mind r:;o filled \\'ith the facts ix: this 

case that I don't know that~ I can can~rchcnd ";ha:::.t. 

the Court is asl:inq. If a man sends out \#1hat, 

Judqe? 
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~HE COURT: Sent out a bill to another 

individual charqing hfm $41,000.00, and I under­

stand the relationship that has been brouqht out 

in the court on that, and .has .never been there 

and never done any work, never had any samples 

·there, and the man, and thi~ is UDcontradclcted 

evidence, demands under the threat of personal 

violence, $25,000.00 the next day at 12:00 o'clo~. 

That is not a crtme? 

MR. SPENCER: Well, 7 think that is a 

crime, Your Honor. I think that is extcrtion. 

But it is aqainst Barbara Brotr.ley. 

THE COURT: Then when the vendors rely 

on the manufacturer, and in this world '"e have to 

t~ve same reliance, he sends a bill for sample~, 

he sends & bill for ins~llation, knowing full 

'\·:ell, as the mz.n tole me the other day, be is 

the only ·one who knows who committed the crime. 

He knew full well that he had not done the work 

and had received the money. What would you call 

that? 

MR. SPENCER:. Well, Judqe --

THE COURT: Only one vendor even 

checked it. 

1m. SPENCER:· t·~ell,· Judge, based· on. 
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what the Court is saying, what you are askinq is 

what would I call that arrangement? Certainly 

under no stretch of the imagination would I call 

it larceny from the Commonwealth. 

THE COURT: What would you· .call it? 

MR. SPENCER: If . this.: is -. larceny, then 

it is larceny .from· the man J:· sent the bill to and 

who paid me. 

THE COURT: Well, that is your defense-,. 

it is not st.eal.inq from tho CcmLmonwealth but from­

the can who paid the ~oney? 

MR. SPEUCER~ Your Honor, our poeition 

is that it .is not stealing, but I am takir1q the· · 

Court's oxumple which is --

THE COURT: riell, I en~ taldng the 

evidence. Sho\.1 u,e wlulre the eviciance is different: 

HR. SPEi~CEn: The eviaenc·e is: different 

in that these bids contain, with the understanding 

of the people .involved; they knew the factors were 

~ilt in. They contain the .built-in accommodation 

£or these-payments to Mosteller, ·and they received 

t.~e informc.ticn fr~"n ·hiia. They c::.lculr1te6 their 

biJ. They put it on th6 papar. They sent it to 

the Commonwealth and the Commonwealth says, "fine. 

If yo~~ll furnitah us '-tith 6'0 beds at this price, 
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THE COURT: Where is it on here, on the 

bid, installation charges? 

bid. 

HR. SPENCER: On the bid? 

~ COURT: Yes. 

MR. SPENCER: ~here is nothing on ·the 

THE COOR'l': Xn fact the invitation to 

bid was exactly to the .contrary, \17asn 1 t it? 

MR. SPENCER: Judge, I can only say that 

I believe the testimony, the evidence ia thet 

· they factored in the extra money. They had tho 

figure. They had another figure \:hich was put into · 

evidence which was the actual cost from !ntorRoyal 

Corporation5 ~hey paid IntcrRoyal tr~t cor-t. 

Th~y paid Mosteller the other portion of it, \-lhic!1 

he invoiced to them a.s instAllation a11d samples, 

and they kept for themselves their mark-up. 

THE COUR'l't tlhy -did he invoice it, 

samples under the evidence now, a_nd that· is· the -

only thinq I·can t~· the case on, under the eviden~e 

there is no evidence before this.Court that there 

ever existed samples. Nov why would a man ao 

that? 

l·~R. SPENCE"R: .. r1ell.,. Juc9.e, . if he had 
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invoiced it to them as popcicles and it had been 

factored in the bid and they paid it, it would 

still not be a larceny from the Commonwealth • 

And that is what we are charged with by the indict· 

menta and by the Bi11 of Particulars .• 

THE COtJRTt Wel.l, you are going back to 

the other thing, that because ·the Ccamonweal th 

didn 1it actually deliver the money to him, that he 

was not stealing frcm the Commonwealth? 

MR. SPENCER: They didn't deliver the 

!:"Loney to him, and the person to ~hom tho Cornmcn~-

wealth did deliver the money received the a~ount o! 

money the Canmonwealth had. said, "iie will pay ycu 

for these beds ·or these chests or th~se ~~rdrobes"4 

TliE counT: All ri~ht, I take it thir· 

Court lrcauld have jurisdictio·r, of places in 

Richmond. I thir.Jt Everett-Wac1dey, I call it, I 

g\less it is Litton now, or Ginn, bot.~ of then arc 

within the jurisdiction of this _Court. Suppose 

he ,_had been charged with larceny from those people'; 

Would your position be different? 

~m. SPENCEn: Yes, sir. 

THE COURT: It ~~uld? 

~1R. SPENCER: Yes. 

THE COURT: Do you thinl: he. stole .frOr.\· · 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

-11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE ·-SNEAD.& ASSOCIATES, INC. - ._; ... ·- .. 

those people? 

COURT REPORTERS··-··· . 

808 N. THOMPSON.STREET .,._ 

RICHMOND. VIRGINIA 

PHONE 355·4335 

210 

MR. SPENCER: Well, Judge, I am certainly 

not going to stand here and say I think that my 

c1ient stole from anyone. If you want to know who 

I think stole, I think :the o!ficials of :tnterRoyal 

stole from the ccmmonwealth of Virqinia, and .I 

think the suqqestion throuqhout this case is that 

there was some strange arrangement be~1ean the 

officials of ZnterRoyal and the officials of the 

State of Virginia. . 

THE COURTs Well, I &~ not a!!kinq you· to 

plead your client guilty, but I think we have a· 

duty to be intellectually honest. 

MR. SPENCER: Sir? 

'l'HE COtmT: I thir.Y. \\""e have a du t.y to r :· 

intellectually honest. 

1-lR. SPENCER: I mn pa:rfcctly t·~illing te oc 

that. Perhaps then, the proper anS\rer "'•ould be tha1 

I would decline to answer the question. 

THE COURT: All riqht, I won 1 t make you 

answer the question on that basis, but I am searc~~Iq 

for the defense, other than the f~ct th~t the 

Ccr.raonweal th paid the money to the vendor, and ir,. 

turn the vendor paid it to hini. Becausa I don 't 

se'! any-way under anythirJq .that: I hnv.e .. heard- and 
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learned that it is not a fraudulent scheme to 

defraud the Commonwealth. No\:r, you qive me some 

evidence that I have overlooked. I will be qlad 

to hear you and see it. 

MR. SPENCER: Your Honor please, I would 

cite again, taking a fairly recent-case, 

Bourqeois against the Commonwealth, 217 va. 268. 

I refer the Court particularly to P~qe 272 in that 

opinion, which the court says in order to convict 

one of larceny by false pretenses, that the 

Commonwealth must prove foux· elements of the 

offense charged. Ono, an intent to defraud, 

2, an actual fraud, 3, use of f~lsa pretenses for. 

the purpose of perpetrating the fraud, ar.d 4, a 

commitment of thG fraud by means of false pr~-

tenses used for the purpose, that is the fal6t: 

p:etenses to some degree must have i~duced the 

owner to part with his property. Moreover the 

fa·lse -pretense must be a representation as to 

an existinq fact or past event. )!r. Mosteller -has 

made no representation to the _Commonwealth of 

eny sort. If, for the P.Urposes of arqument, ycu 

ter:m the thing ~hich he did, according to thQ 

evidence, as ~ fblse pretense, then they cert~inly 

were not misrepresentations as to an existing --fact 
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or a past event. They were representations as to 

a requirement for ·the future. And I would submit 

that the evi~nce in this case falls short of 

what is required in the ~ong line of cases in 

Virginia, ~eginninq with Pay and Abel and coming 

do~ through ~urqeois and the other subsequent 

cases. 

I will conclude my argument by pointing 

out to the Court th~t there is no evidence whatso­

ever that the Commonwealth ever paic a nickel to 

anybody. '!'he evidence that was finally adduced · 

by the next-to-the-last two witnesses, ~1r. l·1illi:a~~ 

and Mrs. St )11, .Mrs. Stoll testified that she lr.LO'~s~! 

th~t the warrants were prepared and were sent to 

the Treasurer for his siqnature • She cannot s~~" 

that the person who dret" the invoice had be!;n 

paid. Mr. Williams testified only that he was 

responsible ~or seeing to the signing and issuing 

of the .checks. Be identified four .checks and he 

stated as to each check,· inTesponse -to ·the ques~­

ion, •oo you know that this check was issued?• 

nYea, I do, because it was signed by ~.r. l'latts". 

And he further testified that these are official 

documents and are Alrecdy in the State Finance 

Office in-Richmond.-
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~here is no test~ony whatsoever that 

any of the checks were ever paid. For that mattex , 

there is no testtmony that the checks were ever 

delivered to any person. 

~ COURT: X think I specifically askec 

Mrs. Branley where she got the money fran and she 

said frau the State of Virginia., is my recollectic n 

of the test±mony. 

All .right, stand up. 

MR. ·sPENCER: Judge, ·if I may respor,d tc 

the Court's comment, there is no evidence that th~ 

State of Virginia ever paid her. There is evi-· 

dence p.aid the Bank of the Commonwealth in Norfoll-:. 

THE COURTs Well, that was her testimon~. 

I haven•t heard that. 

·Stand up. 

NOTE: At this point the defendant is 

standing. 

TBE COtm'l': On the evidence heard by 

the Court, on Indictment 9.67 involvinq EVerett­

Waddey, the Court now finds you guilty of 9rand 

. larceny as charged in that amended indictment. 

On the Indictment 968 involving Trend, 
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grand larceny as charged in that indictment. 

And on Indictment 969 dealing with Ginn 

Southern, the Court now finds you quilty of grand 

larceny as alleqed in both counts of ·the indictmen • 

In accordance with the -earlier Court 

ruling,· the Court will continue these matters 

until May 6th for a presentence hearing at the 

ttme of the sentencing. 

Now, Mr. Barry, you said to the cou=t. 

this morninq that the rest cf the cases would ne·c~ 

to be dismissed? 

MR. BARRY: fJ.'ha t is correct. i~e don • t . 

intend to-prosecute them. 

THE COURT: On motion of the Ca:unonwet.lt 1, 

those cases are dismissed. 

MR. BARRY: That is correct. ~e do r.C\t 

intend to qo any fur·ther. 

~ COURT: Mr. Mosteller, you will no\.: 
-- --· -.. 

be committed to the Sheriff of this city an~ __ held 

until t~e as the Court sentences you • 
. , - ·----------------- ---------.·---- .. .. 

MR. SPENCER: Judgo, I arJ somewhat tw;.~l· ·-- ---... __ ---··.- . ----
aback. X certainly would ask -~~~~ client be ---------- ------- ··-····- ----
permitted to remain on bail. --------------

THE COURT:· · 'J.lhat is- not· the .procedure -
."" _ __. .. -- -·---·-- -· --- -·· ·---·----·--------
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people to. jail durinq the course of the presentenc_ 
··- ---------
report, after there having been a findinq of 
--------·--- -. ·-· ... 
guilty, to assist the Probation Department in 
-------------------- .. -· ••• 4 • ---.. •• 

preparing the presentence report, and the . defenda 

~s available to the _Probation-.Department. Onder 

the statute, any tbne he serves in-jai"l~- he ·will 

qet credit for. 
.. ---- -..__..__. . 

1-!R. SPENCER: Judge, I will advise tl~ 
............. ····--·-- -- .. -------

Court that we have every intention for filing a. 

petition for appeal as to all of these matters~ 
. ··--··--·-

~BE COURT: All I have to do is suspend 
.. ' ..... ·- -· -·- .. . 

execution of sentence. ·"I do not have to set bond -·-. -··- ..... - .... --- --··------ -----
undet· the statute. 

!m. SPENCER: Is there any qrounds 

\:i'hich I have missed that might cause the Court 

to permit l·!r. Mosteller to continue \1r'"Drking ana 

back to Norfolk pending this case? 

i'BE COURT: Unless there is a tremendous 

hardship upon conviction, we send everyone to. 

jail until the presentence report. ~f you can 

demonstrate to the Court sene extreme hardshi.p, 

then the Court will take that under consideratic~. 

t-!R. SPENCER: Judge, is there any 

possibility, then, may· I ask this,· once ·the 

/ 
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presentence report is in hand, z gather that the 

Court will sentence and we will then advise the 

Court of our intention to appeal? 

THE COURl': That's right, after the fir~t.l 

judgment. The Court is only entering a "finding 

at this time of. guilt. Xt is not an appealable 

matter. 

MR. SPENCER: Would the Court ·move up tha 

date of the presentence report and I woul~ then, 

after sentencing, ask that my client be adi:..itted. 

to bail? 

Tim COURT: I will cross that at the 

tir~e he is actually sentenced. 

z,m. SPEl~CER: Sir? 

THE counT: I will croso that at the 

tirne of sc:ntencin~. 

HR. SPEHCER: Well, Judge!, the sentan.cir.; 

has been set at May 6th, which is largely, and 

perhaps erroneousl~, ~ understood was to accommodatE 

me. I \r.~uld much prefer that the Court advance the 

date of sentencing to the earlie~t ·possible date 

and I ~ill s~ply postpon~ my person~l ne~d~. 

Judge.·, I ctlr~ •t, I reall~t cannot fine:. it 

in ~Y henrt to have this man held in custody for 

aL"'nO!it t\::o months,. well,. as a matter of. fact,. for·. 
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two months to the day, if any part of it is because 

I am hospitalized. 

THE COURT: Well, it takes fran six 

to $even weeks to 9et a presentence report in 

this jurisdiction. X can't help that because the 

Probation Officer works .hard. :tf you can qet it 

quicker, I will try to move it up. But it will 

take at least .five weeks. Today is the 6th. That 

would be April ~Otb. 

MR. SPENCER:. ·7 will postpone the 

hospitalization, Your Honor, and ask the Court to 

move it up.to April lOth. I would also advise 

counsel that.I would appear tomorrow before the 

Supreme Court £or a release of the prisoner. 

April lOth, Your Honor? 

THE COURT: Yes. 

All riqht, gentlemen, anything ·further? 

~rR. BAP..RY: No, sir. 

THE COURT: If there is nothing further, 

the Court will adjourn until tomorrow morning. 

NOTE: At thi~ point the defendant is 

placed in the custody of the Sheriff of the City 

of Richmond and the hearing is adjourned. 

* * * * * ·* .. -· * ... , 
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, Deputy Clerk 

of the Circuit Court of the City of Richmond, Division I, 

certify that the within transcript of the trial of the case 

of Commonwealth vs. David Mosteller was this day received and 

filed with the record in this case. 

Deputy Cl-erk 

.. 

l 

~-------+------------------------------------------------~----~----t-A 
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Couns~l for the Defendant; 

The defendant, Dcvid Mosteller, in p~rson. 
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NOTE: The hearing begins at 10:12 a.m., 

3 

MR. BARRY: Your Honor, this is a pre­

sentence report before the.Court upon numerous 

convictions of grand larceny that were tried before 

the Court. The Commonwealth has reviewed the pre­

sentence report prepared by ~~r. Lee of the Richmond 

Probation Office. 

eight? 

THE COURT: Nhat is the total you have? 

l-IR. BARRY: Total what, sir? 

THE COURT: Counts. Do you have seven or 

MR. BARRY: Our records indicate seven, 

I believe. 

THE COURT: ! have get nine n~bers. All 

right. Let's get it straight. In Indictment No. 

10-965, how many counts do you have on that? 

MR. BARRY: Three. 

THE COURT: Three? Okay. Indictment 

10-966? 

MR. BARRY: One of the counts, Your Uonor, 

was dismissed. The other count was proceeded on. 

THE COURT: All right. How about 10-967? 
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MR. BARRY: I would have to look at the 

records. I don't have the numbers. 

THE COURT: Oh; you don't? 

l1R. BARRY: No, sir. 

4 

THE COURT: (After thumbing through papers) 

There are eight counts. That's what I have. 

MR. BARRY: All riqht. I was not sure if 

the Court had or had not dismissed one. All of thern 

are grand larceny charges. 

counts. 

Z..1R •. SPENCER: Yes, sir. There are eight 

THE COURT: All riqht. 

MR. BP~RY: Three separate indictments. 

THE COURT: All right. Three.counta, one 

count, and then, the remaining counts in the final 

indictment. 

MR. BP..RRY: Your Honor, there are some 

corrections to be made to the report, minor 

corrections. on Paqe 7 of the report in the final 

paragraph beginning with the sentence "Mr. Mosteller 

indicated that he," and going down to the second lin~, 

:• according to Hr. Meeks," in there should be the 

statem~~t "Mr. Meeks (Chief Security Officer for 

Philco-Ford Corporation) this conversation," and 

the remaining is correct. His title simply was left 

--·---- ---

--i 
i 
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Your Honor, we have no other corrections 

or deletions to the report. It's accurate on its 

face. It was prepared by both Mr. Lee and 

~~. Christie. Mr. Christie is from the Virginia 

Beach Pro~ation Department. 

The Commonwealth has some additional 

information concerni~g AID or the American 

Institution of Developers. trle have a. witness that 

we would like to call at this time lt~ith. the Court's 

concurrence. 

THE COURT: All right. Where is he? 

MR. BARRY: Present in court; 

Mr. Michael Walker. 

THE COURT: All right. 

~1R. BARRY: l1r. Walker, if you would come 

forward, please. 

19 MICHAEL R. WALKER, a witness called on 

~ behalf of the Commonwealth, havinq been duly sworn, testified 

21 as follows: 

22 DIRECT EXAMINATION 

23 BY l'!R. BARRY z 

24 Q Sir, would you tell the Court your full 

25 name and your present occupation? 
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Michael R. Walker, Vice President and 

Treasurer with the AID health care centers. 

Q Where is that located, sir? 

A Wayne, Pennsylvania. 

Q Sir, how lonq have you been w~rking for 

that particular industry? 

7 A I've been working for that company for 

8 ~ro ye~rs. Originally, I was employed by AID, Inc. as a 

9 staff accountant beginning in May of 1971. 

10 Q In May of 1971, you joined the American 

11 Institution of Developers? 

12 

13 

14 

15 

16 

A That's correct. 

Q At what point in time did you take over 

then in that particular position as an· accountant? 

A May 17th, 1971. 

Q Sir, at that particular time, did you have 

17 occasion to know or to know of a Mr. Mosteller? 

18 

19 

20 

21 

A 

Q 

A 

Q 

Yes. 

What position did he hold in the company? 

Be was a purchasing agent. 

And specifically involved in what mate%ials, 

22 what purchasing items? 

23 A The purchasing of capital equipment for ~~c 

24 various operating companies. 

25 Q Did there come a time that he was 
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dismissed from the corporation? 

2 A He left the corporation in october or 

3 November of 1971. 

4 Q Did you have occasion then to be placed 

5 in an investigative capacity with another accounting firm? 

7 

6 A Shortly after he left the company, I was 

7 asked to investiqate a series of transactions that occurred 

8 under his tenure as a purchasing aqent for the company. 

9 Q And in what position and who did you work 

10 with, sir? 

11 

12 

13 

14 

15 

16 

li 

18 

19 

MR. SPENCER: Excuse me, Your Honor, 

Mr. Barry. Judge, I'm havinq difficulty hearing 

the witness. Might I stand up here? 

THE COURT: Yes , sir; or the witness can 

speak louder, either way. Maybe he'll speak louder. 

!r!R. BARRY: Put the microphone a little 

· closer and sit back and relax. 

20 BY MR. BARRY: ·(Continuing) 

21 0 In that capacity as an accountant, who did 

22 you work with concer.ninq this investigation? 

23 

24 

A I worked with Main & LaFrantz Company, 

which was a CPA fir.m that was hired by AID to accumulate 

25 documents regarding an insurance claim that the company 
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B 

1 intended making regarding actions that had taken place during 

2 l4r. Mosteller • s tenure with the company. 

3 Q Specifically, could you relate to the Court 

4 what, if anything, your investigation revealed concerning 

5 these activities? 

6 A Investigation revealed that the company, 

7 AID, had incurred losses in excess of a hundred thousand 

s dollars as a result of merchandise purchased through 

9 Mr. Mosteller. 

10 Q Now, specifically, what did your individual 

11 investigation reveal as the format for this loss? 

12 A We reviewed purchase orders, invoices, 

13 check approvals for the transactions, the quality of the 

14 

15 

16 

17 

18 

merchandise received compared to the quality of the merchan­

dise that was ordered, and it was found that the quality of 

the merchandise ordered was far superior to the quality of 

the merchandise received. 

Q Well, did you note any other irregularities 

19 in the purchasinq procedure? 

20 A We also found that merchandise had been 

21 ordered through Mr. Mosteller and was delivered to a vacant 

22 lot and that invoices had been approved for payment by 

23 Mr. Mosteller and that the merchandise was nowhere to be 

24 found. 

25 0 All right. Did you finally receive a 

, 
'~ 
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1 settlement based on all these irregularities? 

2 

3 

4 

5 

6 

7 

A The settlement with the insurance company 

was for· approximately $25,000.00 for the claim which totaled 

approximately $125,000.00. 

Q You said you were still with this particu-

lar company, or has it changed since that particular time? 

A Well, the company has gone through several 

8 reorganizations and mergences since May of '71. 

9 Q All right. Then, what is your specific 

10 occupation at ·this time? 

11 A I 1m Vice President and Treasurer with the 

12 division ·of the· company called AID Health Care Centers, Inc. 

13 

14 

15 

16 

17 

18 

Q Sir, were yo\! aware of anything back in 

1979 that accounted for a dramatic personnel change within 

the company? 

A Not in 1979. 

0 Excuse me. 1971? 

A There were no dramatic personnel changes 

19 in '71. The only thing of significance was that the parent 

20 company ·exchanged ·their ownership and subsidiary company for 

21 an ownership in the parent company. 

22 Q Did that affect you at all? 

23 A No. 

24 Q Sir, were you involved at all with the 

25 dismissal of Hr. Mosteller? 
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MR. BARRY: Thank you very much, sir. 
' 

MR. SPENCER: Can I have just a moment, 

Your Honor? 

THE COURT: Yes, sir. 

MR. SPENCER: (After speakinq off the 

record with the defendant} I have no questions. 

THE COURT: All right. Thank you, 

Mr. Walker. You may step down, sir. 

WITNESS STOOD ASIDE 

MR. BARRY : Sir , other than the items 

stated in the presentence report and Mr. Walker's 

testimony, the Commonwealth would rest. 

THE COURT: All right. Mr. Spencer? 

MR. SPENCER: We have no evidence to 

present, Your Honor. I presume that the procedure 

to be followed is that the Commonwealth will argue 

its position now and that we would then respond. 

THE COORT: Yes, sir. 

MR. SPENCER: All right, sir. 

THE COURT: All right, Mr. Barry. That 

concludes all the evidence. Do you have any 
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MR. BARRY: Yes, sir. 

THE COURT: All right, sir. 

11 

MR. BARRY: Concerning the facts of this 

particular case, Your Honor, we sat through ~ree 

days and presented a great deal of evidence. I 

don't think the Court has any questions now as to 

exactly what the procedure was and the method in 

which·Mr. Mosteller took thousands of dollars from 

the Commonwealth of Virginia, but this presentence 

report brings to mind same interesting facts that 

concern the Commonwealth greatly. 

The State Police, through Investigator 

Bryant, took the time to qo up and check into his 

background. Mr. Kaestner, now in the Commonwealth 

Attorney's office, did some additional investigation, 

and the three of us together have found that at the 

four jobs that Mr. Mosteller has held in the last, 

say, ten years, one, he got through without any 

difficulty, the oriqinal job at Westinghouse, but 

that he was fired from Philco-Ford Corporation for 

certain improprieties, that he was dismissed from 

the Amer.ican Institution of Developers, and that he 

is not subject to rehire because of certain dis-

honesties, and Mr. Walker at that particular tL~e 

I 
i 

·' 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.·. 
CRANE • SNEAD & ASSOCIATES, INC. 

COURT REPORTERS 

908 N. THOMPSON STREET 

RICHMOND. VIRGINIA 

PHONE 3!55·4335 

• 

was the man most familiar with the·exact procedure 

that was beinq used by Mr. Mosteller and in a 

position of trust1 that is, as a purchasinq agent, 

and he was able to tell us that certain items were 

shipped to vacant lots, that certain goods of 

shoddy value were the actual items that the company 

received, but they paid for better quality items, 

and that an entire settlement or loss of $25,000.00 

was made, and finally his last employer, InterRoyal 

Corporation, states that he was terminated for 

breach of corporate policies and that he would not 

be rehired. 

so, we have a position where no lonqer do 

we have a man who can come before the Court and say 

"Judge, this is not a crime. I didn't do anything 

wrong. I think that this is good business practice, • 

because the last three of the four jobs he has had 

obviously would indicate some dishonesty, some 

improprieties and an ability to qet something in a 

position of trust. 

The Commonwealth would then state that yes, 

he may have no record, and yes, this may be his fi=s~ 

offense, but it is such a large offense, and it took 

place over such a long period of time, and he has 

such a background for this particular type of work, 
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i.e. business dishonesty, that there is no question 

in the Commonwealth's mind that to remove this man 

from the Commonwealth and place him into a penal 

institution would be most appropriate, and the 

Commonwealth would respectfully submit that a 

penitentiary sentence would be an advisable sentence 

Be didn't shoot anybody. We could present no blood 

before the Court, but he sat down and methodically 

calculated how to steal large sums of money from 

not only the Commonwealth of Virginia, but through 

dishonesty and distrust of his own company, and to 

remove him to a position of probation and allow hi~ 

to qo back out into the street would be a disservice 

to the community. The Commonwealth respectfully 

requests that viewed his entire work record 

THE COURT: You mean if I give him pro­

bation, 1 would be doing a disservice? 

MR. BARRY: The Commonwealth thinks so. 

THE COURT: All right. I just wanted to 

get that clarified. 

MR. BARRY: The large sums of money that he 

took, the Commonwealth would submit, were not for 

food or anything like that, nothing that the 

Commonwealth can deal with. Probation would not b~ 

appropriate in this case. 

_ ... 
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THE COURT: All right, l-ir. Spencer. 

MR. SPENCER: If Your Honor please, I 

14 

believe it's perhaps not necessary that I review 

any of the prior statements made to the Court. I'm 

sure that the Court has in mind the things that 

have been heretofore told him with reference to this 

case. 

As to these cases and the status of these 

cases today, the issue is one of punishment. As to 

the probation report, these allegations are from 

far back and from the recollectio!lS of persons who 

were involved far back, and what influence the Court 

will grant to them is something that I, of course, 

can· only speculate on. I think th~t the Court ought 

·to view the case in its status a~ thi~ case befor~ 

this Court. 

The p~rticular offenses were found by the 

Court to be of a nature to warrant a conviction 

under the larceny by false pretenses statute. I 

would remind the Court that our position from the 

outset has been that we had no serious dispute with 

the facts as alleged by the Commonwaalth and as sho~! 

by them through their witnesses. I would disput~ 

the matters discussed by counsel in argument, but as 

to the matters of evidence that came to the Court 



~ v 

c 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

eo& N THOMPSON STREET 

RICHMOND. VIRGINIA • . 
PHONE 355·4335 

through the witnesses, they are basically not in 

dispute. 

1'\ 

The fact remains that this was a situation 

in which the Commonwealth asked for bids on fu~nitur~ 

and received bids, sealed bids, and accepted the 

lowest bid and received the merchandise which it had 

requested. 

THE COURT: How about the bills they 

received where no work was done? How about that? 

MR. SPENCER: The Commonwealth never re-

ceived any such bills, Your Honor. 

TBE COURT: tiell, the vendors did~ 

MR. SPENCER: The vendors received those 

bills; yes, sir. 

THE COURT: Is it your position that that's 

honest? 

MR. SPENCER: Judge, it's my position --

THE COURT: Or your client•s position, I 

should say. I'll put it that way. 

MR. SPENCER: It's our position that the 

indictments here and the bill of particulars 

specify ~~ offense against the Co~onwealth and a 

larceny from the Commonwealth and that any evidenc~ 

that this was a larceny from or an offense against a _ 

vendor would not be pertinent under these indictmer.t.~~ 
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THE COORT: Suppose you had a little boy 

and you broke a window and had the little boy go up 

to the window and ·you said "Stick your finqer up 

there and get that diamond ring," and the little boy 

sticks his hand in there and gets it. Is the boy 

guilty of breaking and entering, grand larceny? 

MR. SPENCER: I would think not, Your Honor 

THE COURT: I didn't think so. As far as 

the law is concerned, I have no question. 

~1R. SPENCER: I understand that the Court 

does not. 

THE COURT' The Supreme Court might have a 

different \"'iew. 

MR. SPENCER: ! would certainly hopa so, 

Judqe. 

THE COUR~ · I don't give you much hope. 

but nevertheless, you might have same. 

MR. SPENCER: I 1m sure the Court has 

confidence in itself. 

THE COURT: Yes, sir. 

MR. SPENCER: We are nonetheless here today 

to hear from the Court as to what it feels i~ 

appropriate punishment. The Commonwealth has .stat~d 

that it is of the opinion that probation would be a 

_ disservice. I presume that to mean a disservice to 
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,., 

the public at larqe. I see nothing in the record 

that would indicate that this would be a disservice 

to the publi'c at larqe. 

Now, had the Commonwealth addressed itself 

to the matter of this case being a warninq to 

others, then based upon the Commonwealth's interpre­

tation of the evidence and the Court's interpreta­

tion of the evidence, that would certainly be 

argument which the Court, I should think, would take 

into consideration, but as to the facts in the case, 

there is much that speaks to permitting this young 

man to remain out and to continue to support his 

family and to meet his obligations as set forth in 

the report. 

rebuttal? 

THE COURT: Mr. Barry, do you have any 

MR. BARRY: Excuse me, sir? 

THE COURT: Do you have any rebuttal? 

MR. BARRY: No, sirJ I do not. 

THE COURT: All right, gentlemen. The Cour~ 

has given the case a great deal of thought. 

Mr. Spencer has raised a question on behalf of his 

client that there was no larceny by trick, and I 

would have great misgivings if this were to be the 

law. I don't think it's the law. I feel strongly 
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that the Commonwealth has shown beyond any doubt 

the scheme, a way to defraud, a willful, deliberate, 

premeditated act on behalf of the defendant, and the 

amount of profit a businessman makes is of no 

in~erest to the Court or the judicial branch of. 

qover.nment -- that lies with the executive of the 

leqislative_branch -- so long as the transaction is 

one of honesty. I don't think we can call this good 

business. 

As the Court heard the evidence, it was a 

scheme where it was built into a bid whereby the 

defendant could use an innocent person, which was 

the·vendor, to perpetrate its fraud. The vendors 

were conduits. The thing that bothers me is that 

only one vendor in my recollection raised any point, 

and ~~at was Lee Industriea. Mr. Chalkley testifie~ 

that he raised the point, and for som~ reason, 

against his advice, his company gave in and paid the 

bill. I don't know the reason. It's none of the 

Court's business, but certainly, he saw that it wa~ 

wrong, and perhaps if he had stuck to it or could 

have persuaded his company to do otherwise, it ccula 

have saved the taxpayers and the State a lot of 

money. 
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The defendant appears to have no remorse, 

no sense of wrongdoing and no sense of honesty. 

This bothers the Court. I don't believe that anybod~ 

can agree that this is good business but one of 

dishonest intent. 

I really think that the testimony heard 

this morning, the Court should disreqard in the 

sense of punishment, because it's really another 

crime. If he committed a crime in Pennsylvania, 

they never convicted him of it. So, I dontt think 

I can, in fairness, take that into consideration 

except perhaps under the sense of if it had been 

a good character witness. 

Many times, tha defendant sat and worked 

this up, and it • s clear to me that he kneu ho\:1 muc!1 

he could get out of any contract for himself. There 

was a vast amount of money involved. It's not like 

maybe sometimes when you get a little behind and yc~ 

miqht embezzle or you might steal, and you come into 

Court and say to the public 11 I'm sorry. I erred." 

Then, perhaps, the Court could see more forgiveness 

and exercise more compassion, but under the fact~ 

of this case, the Court really sees nothing that it 

can work with with the defendant, and therefore, 

the Court feels that the best course to take would 

.. ... 
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be to incarcerate the defendant under the rulinqs 

of the Court. 

Would you stand up, please? 

NOTE: The defendant is standing. 

THE COURT: Onder Indictment 10-965, the 

20 

Court has three counts of grand larceny, and on each 

count, the Court sentences you to serve two years in 

the Virqinia State Peni~entiary. 

Under Indicunent 10-966, the Court 

sentences you to serve two years in the Virqinia 

State Penitentiary. 

Onder Indictment 10-967, one count, the 

Court sentences you to serve three years in the 

Virginia State Penitentiary. 

Under Indictment 10-968, the Court 

sentences you to serve three years in the Virginia 

State Penitentiary, which will make a total of 14 

years in the Virginia State Penitentiary. 

Under Indictment 10-969, the Court will 

suspend the ~position of any sentence but will ru~ 

that for a period of 20 years, and upon your release 

from confinement, the Court places you on supervised 

probation. 

• • 
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MR. SPENCER: I beg your pardon, sir? 
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THE COURT: Upon his release from confine­

ment, the Court will place him on supervised proba­

tion. I assume that he will be on parole, but this 

is to make it doubly sure. 

MR. SPENCER: Does the Court intend to fix 

the period of probation? 

THE COURT: 20 years, the statutory period. 

·MR. SPENCER: All right, sir. 

THE COURT: (Addressing the defendant) You 

may have your seat, sir. 

Now, I assume, Mr. Spencer, that you would 

now like to note your exception to the Court's 

rulinq. 

MR. SPENCER: Yes, I would, Your Honor, but 

before that, I want to be certain, since the 

probation report only made reference to seven 

offenses -- I want to be certain that I have a 

correct ruling from the Court as to each of the 

counts in which the defendant was found guilty. 

THE COURT: 965 contained three counts. 

MR. SPENCER: ~es, sir. 

TBE COURT: On each count, the Court 

sentences him to two years in the State Penitentiary. 

MR. SPENCER: Yes, sir. 
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THE COURT: Under 966, there was one count. 

The Court dismissed some of that count. The Court 

sentences him to two years in the State Penitentiar~. 

MR. SPENCER: Yes, sir. 

THE COURT: Under 967, there was one count. 

The Court sentences him to three years in the 

Virginia State Penitentiary. 

MR. SPENCER: Yes, sir. 

THE COURT: Under 968, one count, the 

Court sentences him to three years in the 

Virginia State Penitentiary, making a total of 14 

years, and on Counts 1 and 2 in Indictment 969, 

the Court suspends the imposition of any sentence ac 

this time and places him on supervised probation up­

on his release. 

MR. SPENCER: So, there are t\"ro cot:nts 

involved in the suspended sentence? 

THE COURT: Yes, sir; and that's under 

Indictment 969. 

MR. SPENCER: Thank you, Your Honor. 

THE COURT: All right. 

MR. SPENCER: If Your Honor please, on 

behalf of the defendant --well, I would, of course, 

like to be certain that the record reflects that o~r 

motions were properly made to strike the 
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Commonwealth's evidence at the conclusion of its 

principal and at the conclusion of the whole case 

and exceptions were taken. 

THE COURT: Yes, sir. 

MR. SPENCER: I would first ask the court 

for a stay of execution to permit the defendant to 

effect an appeal to the Supreme Court in this case. 

THE COURT: Well, I'll stay the execution 

and not send him to the penitentiary, but I'm not 

going to set bond. That's discretionary with the 

Court. 

MR. SPENCER: I would for.mally move that 

the Court make the transcripts by order a part of 

the record. 

THE COURT: The Court will be glad to de 

that, and I'~l instruct the court reporter at this 

time that the transcript will be \·:ritten up and file~ 

with the Clerk of this Court within 60 days from 

today and made a part of the record in this case. 

MR. SPENCER: If Your Honor please, I 

believe that with the exception of asking the Court 

to reconsider its position on setting bond and 

admittinq the defendant to bail pending the appeal, 

that that would conclude the procedure. 

THE COURT: Well,·quite frankly, I think 

. • 

. 
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by his prior actions in different places around 

the country as stated in the report, the Court has 

qreat apprehension, and the Court has set sentence 

at 14 years. I will suspend the·execution of 

committinq him to the penitentiary, which means he 

will stay in the City Jail. That's what my 

interpretation of this is. For misdemeanors, I have 
----~------------, 
to grant bond, ~ut t}?.~~~-~;-~--~~lonies. I can sus--------- ··-· ---· . -~- •.. -· . --· ------
pend the execution and not commit him to the 

.. -···-----------·-- -----·---- ·--...... 
penitentiary. That was done basically in the old 
----· ...... ....;_ .. 
daya out in the counties to keep the person there in 

the locality for the lawyer to work with, but the ... _,_,_. ____ _ 
Code says the Court may set bond, and I think it's 

-----·--·-· .... -· 
~iscretionary, and this is an exercise of my 

judicial discretion. ----·-
MR. SPENCER: If Your Honor pleasa --

.... ·- --· ·----------- ··-· ----- -- ~- --· --·-· -
THE COURT: You may go to the Supreme 

. --·---------
Court. They may set bond. 

............. -----. ---------·-
MR. SPENCER: Yes, sir. I gather there i5 

... --- . .._._ ____ ----------------·- -----·- --- ·····- ·- --- -· 

no point in me pursuing the argument further? 
..__._ __ .. ----···-·-· 

THE COURT: No, sir. That is correct. 

HEARING CONCLUDED 

. .. 
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CERTIFICATE OF COURT REPORTER 

4 I, Eileen M. Beran, hereby certify that I, having 
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5 first been duly sworn, was the court reporter in the Circuit 

6 court of the City of Richmond, Division I, on May 6, 1980, 

7 at the time of the hearinq herein. 

8 I further certify that the foregoing transcript 

9 is, to the best of my ability, true and accurate, and that 

10 this transcript is prepared and is filed pursuant to Rules 

11 of Court 5:9 ·(a) , effective March l, 197 2. 

12 Given under my hand this 28th day of May, 1980. 

13 

14 (ORIGINAL SIGl~D) 
EILEEN M. BERP-1-t 

15 Registered Professional Reporter 

16 

17 I, 
---------------------------------

, Deputy Clerk of 

18 the Circuit Court of the City of Richmond, Division I, hereby 

19 certify that the foregoing transcript of ~e Commonwealth of 

~ Virginia versus David Mosteller was timely filed on this 

21 
______ day of -----------------' 1980. 

22 

23 
Deputy Clerk, 

24 Circuit Court of the City of Richmond, Division I 

25 



ASSIGNMENTS OF ERROR 

(1) Whether the Court erred in overruling the defendant's 

Motions to Strike with respect to all grand larceny indictments 

involved herein in that the evidence failed, as ~ matter of 

law; to support a conviction under Virginia Code §18.2-178, 

as amended. 

(2) Whether the Court erred in overruling the defendant's 

Motions to Strike with respect to all grand larceny indictments 

involved herein in that the evidence was insufficient to 

support a conviction under Virginia Code §18.2-178, as 

amended. 

··---· ... ,.: .. : . .., . ' :·-.. ,_ ........ ·;.,, -· .· '.' .... ' .. . 
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