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changes are, because the document is in evidence, was there

. -

a reason for changing the scope of work approximately 30 -

days after the inception of the contract?
A What I'm looking at here in this document just
represents some of .the items were omitted ‘and some were

included.

Q Okay, and was this, in fact, a -- a deletion in

the scope of work?

A To some degree; some items were deleted.

Q@ Okay, and there were -- in fact, there were
adjustments hade in the contract price; is that not so,

per unit contract price?

A Yes, each item carried a price and it was adjusted

line by whichever item was in this agreement.

Q Was the adjustment a decrease in the unit price?
A Yes, it was,
Q Which reflected a decrease»in the scope of work?
A Exactly, yes.

n

Now, according to the schedule of delivery dates,

April 18th, 1980 became the date on which the first seven

units under the Ivy Mount contract were to be delivered; is

that correct?

Now, that's -- that's all I need from that document

B et Lt R
. S ]
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A Yes.

Q And those were units 11 through 16?2

A Yes.

0 And were they ready to be accepted on that date?
A No, they were not.

o Then, the:e was -- the next delivery aate was

April 25th and that was for.delivéry of a -~ another group

of units: 41 through 45, 47 and 48; is that correct?

A That's correct.

Q And on that date, were those units presented for
acceptance?

A - I believe they were, yes.

Q Well, were all of them, to your knowledge?

A Yes, I believe they were.

Q Well, is it not a fact that on that date, the .. - |-

first group of units and a part of the units that were due
for the second delivery date were presented?
MR, REESE: If Your Honor please, that's a leading
question: is it not a fact.
THE COURT: Sustained.
BY MR, WEINER:
0} Mr, Dillon, I then take you to the date of May

the 2nd.
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A, Yes, o

Q Now, do you recall Mr; Sauer testifying to a
meeting with you on May -the 2nd?

A Yes, I do.

Q And you recall Mr., Sauer testifying to the fact
that there ﬁas a letter that you requested that hé'sign?

A Yes.

0 . Now, with regard to this letter, could'you recall
for His Honor the circumstances about the forming of that
letter, you putting that letter together?

THE COURT: What letter are you talking about,
counsel?

MR, WEINER: Your Honor --

THE COURT: The letter that did what?

MR. WEINER: The letter that Mr. Sauer testified
to that was presented to him for his signature. I believe -
it's --

MR. REESE: Defendant's 1, if Your Honor please,

Correct.

MR. WEINER: Defendant's Exhibit No. 1.

THE COURT: 1It's a letter which has Sauer agreeing

MR. WEINER: Yes.

THE COURT: -~ that the units were not complete?.

414

e et e s e e e



[y
wA - —

17i |
18!
19,
20,
21,
22

23|

MR. WEINER: Yes.
THE COURT: Now I know what you're asking about.
Now, repeat your gquestion because I didn't understand what
you're asking about that letter.
BY MR. WEINER:
Q Do you recall that letter?
A Yes, I do.
Q . Is it not a fact that you --
THE COURT: Sustained. You're going to lead.
If you say it is not a fact, you're getting ready to state
the fact and ask him if he agrees with it, and that would
be leading. |
BY MR, WEINER:
Q Do you recall that letter?
A Yes, I do.
Q And will you tell His Honor'-- did you prepare
that letter?
A Yes, I prepared it for John Mark. He had come to
ne .—-—
THE COURT: Just wait for the question. You
answered: ' yes, you did prepare it.
BY MR. WEINER:

Q What was the reason that you prepared that letter?

a15
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-and also Ivy Mount, He was requesting a payment for the

. were completed, no payment would be made. So, he said to

‘Mr. Daly on how we would handle it.

A I prepared this letter for John Sauer because of

units that were not complete at the Heritage North property
work that was done and our agreement was that until units

me, "I have to have some money." And I said, "Well, if the
units are not complete, I cannot ask for any payment from .

Mr. Daly." And I proceeded to say that I would inquire with

Q Now, did you, in fact, contact Mr. Daly about Mr.
Sauer's request fo: some money?
A, . Yes, I did.
@  And what was -- would you tell us abouﬁ the
conversation you had with Mr. Daly about Mr. Sauer's request|.
A I informed him that Mr. Sauer was in and he was
requesting money. ~He needed payroll, and whatever he needed
the money for, and Mr., Daly asked me: are the units‘
complete?
An& I said, "No, there are still some outstanding
items." And he said to have John Sauer admit that they --
MR.” REESE: If Your Honor please, I have a problem
at this point. ﬁE're dealing with --

THE COURT: You're objecting?

a6
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MR. REESE: Yes, I am.

THE COURT: To what?‘f

MR. REESE: We're dealing with what Mr. Daly is
telling this gentleman, Mr, Dillon, whiéh is numbe; one,

a self --

THE COURT: Grounds for objection?

MR. REESE: =-- self-serving and hearsay, Your
Honor, .
THE COURT: Sustained,
MR. REESE: Thank you.
BY MR, WEINER:
Q After your conversation with Mr. Daly, what coﬁrsef

of action did you take?

THE COURT: He wound up giving him a check for
$20,000 so long as he signed the letter agreeing the job
wasn't complete. 1Is that right? |

THE WITNESS: Yes,

THE COURT: Okay.

BY MRﬂ WEINER:

Qv Now, after the May 2nd letter, there is a date
that comes up, May 9th, and thét is another delivery date;
is it not, for units?

A Yes, I believe it is.

417
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0

the 26th, and bear with me, I -- Your Honor, mark this for

identification.

o

A

'authorizing me 'to accept units in Ivy Mount.

0

‘memorandum, carries absolutely no acceptance date. I don't
know of what it speaks, quite frankly, Your Honor. It's

not even on ADC statjonery.

authenticated --

speaking,

- THE COURT: You're offering it?

Now, taking you now to a point in time of June

THE COURT: It'd.be D 5.
(The document referred to was
marked as Defendant's Exhibit
No. 5 for identification.)

BY MR. WEINER:

Can you identify this (handing to witness)?

Yes, it's a memorandum to me from Mr,., Daly
Okay. Now -- move this into evidence,

MR. WEINER: Yes.

MR. REESE: Your Honor please, it's an unsigned

THE COURT: . You object?

MR, REESE: I object, Your Honor. It has nothing

THE COURT: 1It's sustained because this is Daly

What the witness can say, I heard him say, he did

418
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receive authority from Daly to accept units.
When did you receive that authority?
THE WITNESS: On the 26th of June.
THE COURT: Okay .
BY MR, WEINER:

Q Now, prior to that date, you had no authority to

=

["éccept units; is that correct?
A No.

Q In fact, in your letter to Mr. Sauer, it was

loij specifically stated that only Mr. Daly could accept units.

11: | A Yes .
12;I THE COURT: So this is after that letter? fﬁf
13; THE WITNESS: Yes. :
14{‘ - THE COURT: All right. Go ahea@.

15! BY MR. WEINER:

16? @ ° Now, we have the two letters -- we have the May

17 2nd letter and this June 26th time where you have authority. v

18§ In the'intervening time period, June 18th comes about what's
192 known as'a Modification Agreement?
20 | A Yes.

'ZHEE Q And were you involved with the decision to enter
22|} into a Modification Agreement with John Mark?
2& % A Yes, I had been involved.

| a9
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Q And what was the basis to entering into a godifi-
cation Agreement of the Ivy Mount and Heritage Woods contrac
on June.lath?

A Well, units to be delivered in both jobs, both
Heritage Nérth and Ivy Mount, were delayed. They were not
being completed. An agreement from both sides was drawn
up to see if we could bring everything up to date, and from
that point on start tufning out completed uﬁits.

Q Now, during this period of time, had-you.had
communication with suppliers, John Mark suppliersé

A They had called me,. yes.

Q For what purpose?

Mﬁ. REESE: Objection, Your Honor. This will be

also hearsay.

MR. WEINER: He's saying that he received phone :
cails from people.

MR. REESE: Now; the moment that -- the moment he
says for what purpose, that has to come in to what the
individual called in for.

THE COURT: The question is to elicit the phone
calls from suppliers to thn Mark? |

MR. WEINER: No, Suppliers, John Mark suppliers,

that were calling him.

t
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THE COURT: It would be hearsay.

MR. REESE: Whatever ées;onse he makes is hearsay.

MR. WEINER: I'm saying; did he receive phone
calls from John Mark suppliers?

MR. REESE: My objection was --

THE COURT: Assume he answers no, but if he answerp
yes, you can't séy what was the content because it's hearsay|,
so where .is it going?.

MR. REESE: YourlHonor -

THE COURT: Just a.minufe. Let me ask my gquestion)

MR. WEINER: Well, Your Honor --

MR. REESE: . He already asked him the question;
though.

MR, WEINER: -~ I proffer to the Court that he was
receiving phone qalis from suppliers of John Mark asking for
payhent of funds, asking him for payment of funds.

THE COURT: You want to offer in Court as true, a
s@atement made out of Court by soméone who is not here sworn
as a witness. Sustained, tﬁatﬁs hearsay.

BY MR. WEINER:

Q Had you been receiving requests from John Mark for
payment of funds?

A VYes.
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Q And were units being completed?
AL No, they were not.
THE COURT: Did John Mark, did one of their people]
tell you why they needed the money?
THE WITNESS: Yes, to continue on the job.
THE COURT: Did they discuss their suppliers with
you ==
THE WITNESS: .Oh,.yes.
THE COURT: =-- in termé of needing ﬁoney? What
did they say about that?
THE WITNESS: That they weren't able to get any
more m&terial because they couldn't pay the bill.
THE COURT: To?
THE WITNESS: To. suppliers,
THE COURT: All right.
It's admissible from the Plaintiff'!s side.
BY MR. WEINER:
1} Now, in putting together the Modification Agreemen
ther; was a Schedule C. Are you aware of that?
A Yes'",
Q And that is contained in the Modification Agreemen
which is -- |

THE COURT: Yeah, we know about that. Wwhat's the

c,
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question?
BY MR. WEINER:

Q Okay, the question being: would you tell His
Honor what the purpose for Schedule C was.

A The purpose of Schedule C was to list all
supp;iers that were supplying the two jobs, both Ivy Mount
and Heritage North and to make sure that they were paid and
supplies would continue.

Q And this list was supplied by John Mark?

A "Yes.

Q Pursuant to that list, you folks agreed to ==
you agreed to pay the suppliers?

A Yes, | |

o Now, the idea being -- well, at June 18th, with
this Modification Agreement, the project would be proceeding

is that correct?

A Yes.

Q And there was é new -- a modified delivery
schedule?

A Yes.

Q Under the Modification Agreement, did there come

a point in time when a group of units were to be ready, firs

group of units?

-e

t
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MR. REESE: The agreement speaks for itself.
BY MR. WEINER: '

Q July 3rd, first group?

A | Yes,

Q And on July 3rd, did you, in fact, meet with Mr

Mccérty?

A Yes, I did.

Q And that was at the Ivy Mount project?

A Yes,

o And did you request to review -- walk through
these July 3rd units? -

A Yes, I did.

Q And would you tell His. Honor what occurred when
you and Mr. McCarty met on July 3rd.

A | I met Mr. McCarty at the Ivy Mount project and
inquired whether we were going to walk the first group due
per the Modification Agreement. He informed me that they
were not ready and there was no need to walk them.

Q Did he tell you why they weren't ready?

A He said they were not able to obtain sevgral

materials. I said, "I thought we worked that all out" --

Q Now, when you say, "several materials", what -- car

you be more specific?

|

424 .
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Q _—

' ing those two items?

A Kitchen light, cove molding.

Q What was your reply tb'éhat?

A My response was: I thought we had worked that --|.
those problems all out and you were able to receive all
these materials.

Q Did he present you with any documentation on July
3rd that the;materials were not ready?

A | No, he did not.

Q Were you prepared to walk the units notwithstand-

A, Yes, I was.
Q Were you prepared to acﬁept the units notwith-
standing those.two items?
A Yes, I was.
Q Did you, in fact, walk the units?
A Yes, I did.
L0 Now, with those units that you walked on July 3rd
which were 21 through 28, 32, 33 and 38?2
A Yes,
Q Would you piease describe for His Honor what the
condition of those units were?
THE COURT: Now, counsel, this is delay testimony.

In other words, it's testimony about something wasn'.t ready.
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‘that there was lateness?

MR. WEINER: Yes, Your Honor.
THE COURT: Now, the issue in the case is not when
it was ready. It's: should -- is any money due now whethen

it was on time or ready late? So why should I hear evidencq

MR. WEINER: Well, Your ﬁonor, part of the --
there is also involved in this a contract -- the document
that we're going to ask you to interpret to find out: one,
was there a breech? Two, if there was a breech --

THE COURT: You claim a breech‘and your opponents:
have already admitted that from day one, they were a week
late and they.stayed a weék late fhrough the whole job.

| Now, -if you want to show more than that by this
witness, then you may, but yoﬁ don't have to give every
nail and bolt of why sométhing wasn't ready.

MR. WEINER: Your Honor, I'm not intending to go -

THE COURT: If you want to show that it was worse
than what they already admitted in the trial --

MR. WEINER: Yes, sir,

THE COURT: -- then say: how long did the delays
run? What general units did they cover? Were any delays
longer than a week? How many units were involved? What was

the length of the delay?

426
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You know, that's -- I certainly do want to hear
this part of your case. -

MR. MAYS: Judge Brown, if I might just add,
however -- us being able to show that they were in breech
invoked certain rights in the contract that the developer
would have in reference to offset and cost of cémpletion,
et cetéra, SO ==

THE COURT: I don't understand you. What rights
and what offsets? -

MR, MAYS:: Well, part of this testimony is --

THE COURT: The contract says what, if:you're-.
over two weeks late you get no money? Is that what you're
saying, something like that? '

MR. MAYS: Something to that effect, yes,.

MR. WEINER: There's not necessarily dollar
penalties. The remedy's -- |

THE COURT: Call my attention to the section
number so that I can better rule on the issue.

MR. WEINER: Your anor, paragraphs of the contrac
first of all, of course I point out to you paragraph 35 was
a Time of the Essence clause. Also, paragraph 5 —-

THE COURT: 5? All right,

MR. WEINER: -- "Payments by Contragtor", paraérapi

t
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7, "Prosecution of Work",.

| THE COURT: Well, let's see. What has "Payments
by Contractor" got to do with what things were.not reaéy
in unit 22, or whatever it is, on July 3rd, you see,

MR. WEINER: Your Honor, then I direct &ou to
paragréph number 7, "Prosepution of Work".

THE COURT: All right then, the contract in 7
bésicaliy provides that if thé contractor's slow, the
developer can hirg'outside people to‘assist the contracto;\
and the contractor agrees to hold the developer harmless.
Now, are you going to show that they hired out31de help to

work alongSLde the contractor at the contractor S expense’

" under ‘paragraph 7?

MR. REESE: Well, you're nof going to éhow that.

MR, WEINER: Well, I'm going to show that another -
contractor had to come in to finish the units.

THE COURT: You mean after they declared a breech
and put the contractor off the job?

MR. WEINEﬁ: Yes, Your Honor.

THE COURT: That's different than 7. 7 is -

MR. WEINER: Your..Honor, I'm sorry to take this.

time --

THE COURT: “The developer may obtain additional

428
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equipment, provide additional men to assist contractor."

» P

See,'that's not replacing him, f¥ou're going under general.

'._‘__.._...__.,,_

breech 6f contract rules, not under provision 7, I think,
MR, WEiNER: Your Honor, I also direct you to
paragraph 15 which is called, "Delay of Work".
| THE COURT: All right,.

How is that applicable now to the need for me to

hear what items weren't ready in unit 22 on July 3?2
'MR. WEINER: Well, that's -- aside from the cove fif{
molding and the light fixture, Mr. Dillon is prepared to Eﬁ{-

testify ‘that he would have accepted the units, or they would

have been accepted but for those items, but, in fact, there }fﬁ}
were other things,
MR. REESE: That paragraph doesn't deal with that.
THE COURT: What does this paragraph -- how does

this relate to it?

- MR. WEINER: Your Honor, there's -- I have to tell
you, Your Honor, also to look at 25 and 29.

THE COURT: All right.

201 b All right, on three days' written notice for a
21i‘ breech, they can terminate. |

22, " (Pause)

23}; THE COURT: Well, now that is your normal mgteiial

429
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breech provisioh and it's the law without it being put in

the contract. I still don't understand why I'm hearing :.:..].

about nuts and boits instead of hearing him say: these
units were not ready and they were four weeké late and here'p
the punch list that never was fixed.

Identify this punch list or something that's
generic about delay, you see?

MR. WEINER: Would Your Honor just also read 29?

THE COURT: All right. |

(Pause)

~ THE COURT: Deficiencies are things improperly
done. )

MR. WEINER: Correct.

THE COURT: So if your. question is: all right,
ﬁnder-29, did you call to their attention deficiencies which
were not fixed ih 48 hours, what were the deficiencies?

What was improperly done that had to be redone, deficient?

Now, if they're not offergd for acceptance, then
that's not a deficiency; it's just not ready. That goes
back to your other pro&isions of the contract wheré if you
don't p?rform, you can call it off. But you may ask that.

I just -- I feel like the case involves a forest. I'm not

~v

getting testimony about the forest, not even about the trees

430
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I'm getting testimony about the pine needles and I have real

'diffichlty with that.

MR, WEINER: Okay, Your Honor,

43 | THE COURT: All right, proceed.

5i BY MR. WEINER:

6! Q I can ask the witness if but for the —- those two
7] items: the cove molding and the lighting fixture, in your

8! walk of those units on July 3rd, were you prepared to accept
‘Q them? |

lﬁ‘ A No,:I.was not.

lf Q Did'you have a discussion as a result of your walk.
12' | through these units on July 3rd? Did you have a discussion

13 with Mr, McCarty?

14 A Yes, I did.

15 g. _ And --

16 _ fHE COURT: Now, are these units you're talking

IT about the ones due under the Modification Agreement --

18] ~ MR. WEINER: Yes, Your:.Honor.

IQV THE COURT: =-- or still due.under a different set?
20! MR. WEINER: This is the first group under the

21, | Modification Agreement.

22| THE COURT: All right. Well, he says McCarty said

2$ || they weren't ready.

431.
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to Mr. McCarty's office, or your office, and discussed .that

him aware of what the condition of - the units are,.

BY MR. WEINER:
[0} Did you have a conversation with Mr. McCarty as
a result of your walk through those units?
A Yes, I did.
0 And will you tell His Honor what you told Mr.

McCarty about the situation, about these units not being

completed?
A. I was curious to know why he did not want to
present the units, and I believe we walked into one of the

units on the second floor and men were still working in the

units.

. Q Now, did a point in time come when you walked back

situation?
A No -- well, walked -- yes, we walked =--

THE COURT: Somewhere, did you talk to him about

it? It doesn't matter where.

THE WITNESS: Yes, in McCarty's office.

BY MR. WEINER:
0 Okay, and what did you tell him about the situation?

A I told him I was going to contact Mr. Daly and make|

Q Did you then have a further conversation with

432
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Mr, McCarty?

A Yes, I did.

Q And would you tell His Honor what you then told
Mr. McCarty?

A, After speakiné to Mr. Daly, I came back to Mr.
McCarty's qffice and told him to get off the job.

Q Did you h#ve authority to say that to him?

A No, I did not.

Q . Did Mr. McCarty ask for:any writing, any written
document saying that you were terminating him?

A, No, he didjnot.

Q On -- did Mr. McCarty reply to you about your
statement: get off the job?

% Yes. He asked me for -- if I would -- are we going
to pay him the fire job money.

Q And did you reply to that?

A Yes, I said: no.

o And did, in fact, Mr. McCarty leave the job?

A Yes,
Q Did a point in time come when Mr, McCarty returned
to the job?

A Yes, I believe he did.

Q Would that have Been around July 8th or 9th?
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.and on that day, did you walk the job with him was the

A, Yes,
Q Now, on that date, weren't additional units to be
delivered?

A Yes, the next gropp.

Q And did you have the opportunity to review or
walk ;yrough any units that were supposed to be ready on
that.date?

| A Yes, I believe I did.
THE COURT: What would there be to see if they
hadn't been on the job?
THE WITNESS: No, they returned to the job.

THE COURT: Yeah, he returned on the 8th or 9th,

question, ‘

THE WITNESS: No, I did. not waik it with him, no.

THE COURT: Well, with somebody. What could you
expect them to do? They come back ﬁoday and you go through;
whether you're alone or with somebody else, what would you
expect them to have done if they hadn't been around since
July 3rd? Why bother to walk it? I don't understand why
you made a walk then,

MR. REESE: Good question.

THE COURT: What was your purpose?

o
Lo
i

1
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THE WITNESS: Other than the fact that I had been
told that the units were done. T

THE COURT: By whom?

THE WITNESS: By Mr. McCarty.

THE COURT: On the 3rd, you said they're not done,
you said you're going to talk to Daly. After &ou talked
to Daly, you told McCarty to get off the job even though you
admit .you had no authority to put him off the job.

.He‘s gone then till the 8th or 9th, comes back,
then McCarty says, never been on the job: now I tell you
they're ready; Is that -~ that's what my notes say.

MR. WEINER: Your Honor, perhaps I can refresh hisg
recollection. I misphrased the question.

BY MR, WEINER:

Q. Did not Mara Ernestsons walk the units on July 9th
‘A, Yes,.

Q Okay. She is an employee of ADC Fairways?

A, Yes,

Q And she was to -- she was under you?

A Yes, I asked her to walk the units.

0 Now, was thisng- what was the purpose of her walk?

Judge Brown just said, you know, the units weren't ready;

why would you walk again?
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A To provide a punch list to complete the units for
the contractor.
0 So on your walk on July 3rd, you did not prepare

a punch list?

A No. -

Q Mara Ernestsons prepared one on'duly the 9th?
A Yes.
Q Ckay.

Did there come a point in time after Ju;y the 9th
when John Mark requééted or woﬁid pre§ent additional units,
or those units, or any units that they claimed to be
compleﬁed and ready for acceptance?

A I don't recall.

o On July 16th, did John Mark request a written
approval of cove molding?

A Yes, they did.

o Well, did -- I have to actually rephrase that.

Did you send them a written approval for cove
molding on July 1l6th?

A No, they approached me.
Q And you did give them a letter for it?
A. Yes,

Q With a number that could be put --
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A A model number and color( yes.
MR. WEINER: Your Honor, Defendant's 3.
MR. REESE: If Your Honor please, I'm so confused
at this point.‘ They're ordered off the job on July 3rd
and they came back July 8th or 9th. 1Is that what your
testimony is?
THE WITNESS: Yes.
THE COURT: That's what he said. And then on
July 19th they gave him a letter appro?ing a particular
cove molding. |
| MR. REESE: So they're back on the job that entire
period after July 9th or 8th?
THE WITNESS: Yes,
THE COURT: All right, go ahead.
BY MR. WEINER:
Q "Now, this has been admitted into evidence. This
is =-- can you identify that?
A Yes.
THE COURT: What's the numbe??
THE WITNESS: D 3.
THE COURT: All right, it's already marked.

BY MR. WEINER:

0 You wrote that letter; is that correct?

'
-
F
i
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A Yes, I didqd.

Q .And what was the purpbse of writing that letter,
sir?

A The purpose of writing the letter was to advise
them that the units were not complete on that date.

Q And in that letter, you're referring to Mara

Ernestsons' report?
A Yes, |
THE COURT: May I see it?
X THE WITNESS: Sure,
(The witness handed the document to the Judge.)
BY MR, WEINER: o
Q Now, some time around 6n or about July 24th, John

Mark again left the -- left the job; is that correct?

A, Yes .

Q And another contractor took over; is that correct?
A Yes,

Q Now --

THE COURT: Who was hired and when did they start?
THE WITNESS: Holdfast Builders,

THE COURT: What name?

THE WITNESS: Holdfast.

THE COURT: One word?
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THE WITNESS: Yes.
THE COURT: And they ;ooL over when?
THE WITNESS: I believe on the July 25th.
THE COURT: Was that the date of their contract,
or did they have én earlier date?
THE ﬁITNESS: No, it would be around July 25th,
the contract.
THE COURT: Did they start simultaneously, or --
THE WITNESS: Yes,
THE COURT: -- was there some delay?
THE WITNESS: No,'they started walking the units.
THE COURT: All right.
BY MR. WEINER:

Q Now, they had been involved in another -- that
contractor had béen involved.in another building at the
Ivy Mount project, is that correct?

A Yes.

QV That had been -- that building had been taken out
of John -- John Mark had been relieved of .this other
building prior to this date?

A' Yes, thé? had.

Q Now, as a result of a new contractor coming on the

job, you had an opportunity to walk units that John Mark had
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considered to be partially compléeted; is that correct?
A Yes, I did. |
Q Now, I shoﬁ you Plaintiff's Exhibit No. 11 --
MR, REESE: When did he do this walk? I'm sorry,
I didn't get the date.
THE WITNESS: I believe on the 25th of Jily.
'MR. REESE: All right,
BY MR, WEINER:

Q Now, I'm going to refer you to units in building
4355, units B1, B 4 and A 6._

A Yes. |

Q Did you walk those units with Holdfast?

A, Yes, I.walked with Holdfast and.determined the
work that was needed to complete the unit.

o Did.you -- do you recall the condition of those
units when you walked through them with Holdfaﬁt?

A‘ Yes, There was absolutely -- ﬁell, there was
nothing done according to the scope of work that was needed
to be performed. There was some dry wall work, but the --
the apartment was réw; it was not painted. It was.-- I was
starting from scratch.

| THE COURT: Did you ever give John Mark a three

day written notice that you were cancelling the contract?
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You. oxr someone from your company that you know about?

THE

MR.

develop that through another witness.

! MR.

identification. -

THE
MR,
THE

together will

sheets,
" MR.
time? |
MR,
THE
MR,
THE

ity to receive units,

MR,

THE COURT: He didn't withdraw it, He marked it

WITNESS: I don't know, Your Honor.

MAYS: Your Honor, notice was given. We'll
WEINER: Your Honor, I'd like these marked fon

CdURT: Are these of the same date and time?
WEINER: Those are the --
COURT: Yes. Three papers to be stapled

be Defendant's 6, and it's a walk for extra
REESE: That's just for identification at thisg
’ ]

WEINER: fes.

COURT: That's right.
(The document referred to was
marked Defendant's Exhibit No.
6 for'identification.)

REESE: Do we have a 57

COURT: Yes, for I.D. Daly to Dillon, author-

REESE: I thought that was withdrawn?
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and marked it for I,D., and that's where it sits.
BY MR. WEINER: |
Q Mr, Dillon, I hand you what's been marked for
identification as Defendant'; Exhibit No. 6.
A Yes.
o Can you identify those? '
A Yes, these are the walk through sheets that I
accompanied the representative of Holdfast Builders and we
walked the unifs.
THE COURT: Do you say that what's on those sheets
you saw.and they were not done as of that time? .

THE WITNESS: I saw that what's on the sheets is

" what has to be -done, yes.

THE‘COURT: And then you saw that with your own
eyes?
THE WITNESS: Yes.
THE COURT: Okay, that's three pages of testimony
right the;e.
BY MR. WEINER:
o Is that you;‘handwriting?
A Yeé.
MR. REESE: With one exception, Your Honor, and it

may be very well that, but there are some figures on that
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that were; in fact, placed by Holdfast. .

THE COURT: I didn't ask him that. I said the
work was not done.

MR. REESE: Yes, I just want to make that clear.

THE COURT: ‘If you think about it gentlemen, this
case is much like trying a support case where we Judges just
about insist the first question is: are the facts on this
sheet true? Because then you don't have to prove avery
little nit on éhe sheet; you just go to the things that are
more iﬁportant even though fou want the nits to be part of
the total case. .So, we go on.:from there. ~

BY MR, WEINER: |

Q So those facts are correct?

THE COURT: .He says the work listed was not done.

MR. WEINER: "Your Honor, I would -- I have no’
other questions of Mr, Dillon; but I would ask the Court ==
I'd like to move these Defendant's Exhibit No. 6 into
evidence.

| THE COURT: In the sensé that it's his testimony,

yes.

MR. REESE: In.the sense that the figures are not

accepted.

THE COURT: There's been no reference to dollar’
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.Do you know, sir?

figures by the way.

MR. REESE: Yes. -

THE COURT: So it's in.
(Defendant'é Exhibiﬁ No. 6,
having been previously marked
for identification, was received
in evidence.)

CROSS EXAMINATION
BY MR. REESE: |

Q Mr. Dillon, Ivy Mount, how o0ld were those units?

A Yes. I believe they were built in.1963, about
17 years old. |

Q. All right. Now, attached to Plaintiff's Exhibit
with reference to the invoices are what are known as extras
lists. Were those lists actuglly approved by you and/or
a June punn (phonetic)? Were you the one thét would have
approved them? -

A I would be the one thap would determine theﬁ,
yes.

Q All right, sir. ﬁhat had to be done?

A Yes. |

Q And then you and the contractor would agree upon |
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a price or else it would be agreed =--

A It was agreed prior to the contract or part of
the contract.

o All right.

Now,'you were on the Ivy Mount project,'were you
not} during, oh, March and April of 1980, the Ivy Mount
project? |

A Yeah, April.

Q All right. Do you remember building 4355 being
shut down for lack of'power for a full week? Do you
remember that?

A No, I do not. ‘

0 = Do you remember. a situation developing with
reférehce to Fhe cabinets, éhe delay in the delivery of
cabinets?

A No, I do not.

Q Do you remember ADC insisting that rather than
having John Mark produce the cabinets, ADC was going to
produce the cabinets? Remember that?

A No, I do not.

Q All right. Do you remember part of 4355 being
flooded because the pipes burst?

a, No, but I recall a '.lower unit flooding, yes.

¥
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color -- actually, there's no provision in reference to

an original decision?

Q Well, I said part of 4355, building 4355.
A A unit, yes.
Q All right, sir. I note in your original contract

that there really is no provision with reference to the

cove molding at all. Who made the original decision as to
the color of the cove molding, if you recall?
A When you say the original --
THE COURT: Did it begin under the gontract as
being white?
THE WITNESS: No, there was no --
THE COURT: How was the origihal color selected?
THE WITNESS: I don't believe there was an original
cove molding.

THE COURT: Did something get installed without

THE WITNESS:* Yes, I believe.it was, yeé.

THE COUﬁT: Then it would be JM that picked it,
not you. Is that what you're saying?

THE WITNESS: Yes, yes.

THE COURT: Go ahead.

MR. WEINER: Your Honor, I would direct -- every

question Mr. Reese has just asked has to do with change
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there that does say the color of the cove.molding?

order that's addressed in the contract document, and I can
cite for the Court the paragraph with regard to changing
situations in the project.

THE COURT: The witness simply tells me in essencs
that he's not aware of anything in.the contract that
determined the color of cove molding until they came to an
amendment which said it would be Almond.

MR. WEINER: And there's also a time provision
with the éxtension of time --

THE COURT: You say there's something else in

MR. WEINER: Not color but it says change orders.

THE COURT: Yes, which one do you refer to?

MR..WEINER: Paragfaph -

THE COURT: Which number additions to P 1?
Attachment 4 is undated, but both sides agree it was
attached.

MR. WEINER: Your 'Honor, check -- paragraph number
4'addresses change orders.

THE COURT: Paragraph 4 --

MR. WEINER: Yes.

THE COURT: -- of P 1, and what is in there about

the color of the --
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MR. WEINER: It's silent.as to color, but it had:
to do with changing =-- changés in materials.

THE COURT: Yes, I;vé got a non sequitur here.

MR. WEINER: He said --

THE COURT: Your opponent says: when was a color
decided upon? He says: well, we didn't decide on-.a color.

So I asked: did the contractor pick it? He says:
yes. "Was there any change:..until the color Almond was
specified?" "No." And there seems to be no paper that
contradicts that. So it's simply something that was not in
the cogtractvfroﬁ what;i hear your witness to say.

MR. WEINER: 'Well, I'm just trying to bring to the
Court's attentiénhtﬁaf‘the Eéﬁtféct.briginally is silent as
to any type of molding, whéﬁher it be black, blue or anythins

THE COURT: That's what the witness --

MR. WEINER: But I'm referring Your Honor to that
change order paragraph to help you understand that whether
or not it was in the contract, they can change, deviate,
add or delete materials.

THE COURT: That wasn't the question of Mr. Reese.
His question was: when was-tﬁe color piéked? You see, not

is there a right to change it?

He says: when was it picked?

- p——— e
T "
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MR. WEINER: I'm sorry, I'm anticipating aqain.
THE COURT: I guess you are.
All right, was any color picked before this
attachment 4, the color Almond?
THE WITNESS: No.
THE COURT: All right. Ride oni
BY MR. REESE:
Q Now --.however, cove pdlding had been installed
by John Mafk, white covevmolding; had it not? '
A Yes. -
0 Al;'right,‘and oﬁ!youf ADé_instruction,Jthey had

to rip out all that_ﬁhite cove'molding, didn't they,'and

.f. replace it with the Almond after you'éll made your decision?

A Yes:
0 All right, sir.
Now, moving along to the kitchen light situation.
In the original‘contract, there was a specified kitchen
light; ié that correct?
A Yes.

Q All right, and then it turned out that that light
was unavailable?

A Yes.

Q. And now there came a situation, as Mr. Weiner has

e HEcatttl
i -
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indicated, on changes, there's no question that you had the
right to change, just to perhap; s;rve them with what the
end result was?

THE COURT: Just a minute. 1I've got to get some
notes taken.

Before we come to this second point, how many units
did ADC order JM to tear out the installed white cove ‘
molding?

THE WITNESS: I believe it was seven.

THE COURT: A}l right. Now, next question.

MR. REEéE;, A;l'figﬁt, sir.

BY MR. REESE:

Q Now; whén i£ tu?ﬁealqui that the original light
was unavailable under the contract, did you all enter. into
a situation whereby you were looking for another light to
replace that one? |

A Yes.

0} And Mr.' Kische was on the job at that time too,
wasn't he?

A Yes, he was.

Q. And you remember you and Mr. Kische agreed on a
particular light and then asking that it be installed in the

units?
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A No, I do not.

Q‘ All right. Were you éresent when Mr. Kische
instructed John Mark to install a certain -- or certain
lights, and that instruction then was overturned by Mr. Daly
but do you remember such a situation? |

A No, I do not.

1} Do you remember éhen John Mark installing certain
lights in the units, kitchen lights in the units? Prior
to the Modification Agreement now.

A No, I do not recall. -

Q. Ail 'right'. ‘

You were walking these units; is that correct?

A No, I was walking them before any work was per-

formed. .
Q Oh, I understand, and then after the work was

done} you didn't walk them then?
A Only when trouble came about.
") All right. So if -- was there trouble as to each

and every unit?

A Was there trouble in each and every unit?

Q Yeah.

A Yes.

0 Well then, I guess you walked each and every unit

3o
;
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then, didn't you?

A

0

John Mark had presented 19 units at Ivy Mount to you all; is

When I was made aware there was problems, yes.

Well, let's talk about this. Before June 18, 1980

that correct?

A

0

&

Q-
A

0

determination made as to the -- final determination of

kitchen lights until June 18 and the Modification Agreement;

Right.
Had you walked those 19 units?

Yes.,

All right. Did they have kitchen lights in them?

Yes, I believe they did.

Now, the truth of the matter is that there was no

is that correct?

A

Yes. 1In the Modification Agreement, another light

was selected.

e

All right, but there had been lights put in these

units before; isn't that correct?

A

Yes..
Okay. Who approved those lights?
That I cannot answer.

All right, sir, that's fine.

MR. WEINER: Your Honor, I think Mr. Reese is doin&
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what yoﬁ admonished me not to do. The Modification Agree-
ment stands for itself. Even if there were lights in there,
they agreed to go back to 19 units and do the work that the
develqper wanted to be done.

THE COURT:' Do you accept thaﬁ, Mr. Reese, the
Modification required a redoing of certain lights?

MR. REESE: No. I agree that the Modification
Agreement provided that we would have to go back and do some
touch ups in those particular units.

THE COURT: Whére in.the Agreement*Waswtheﬁ;bw

-Mk; WEINER:: Your Honor, I citetjust'paragyaph
number 1. (

MR, REESE:‘TThat,doésn't set that forth. And if
you look at the attachments, there's no where in the
attachmeﬁts.--

THE COURT: I can't listen, please.

(Pause while the Court reviewed the document.)

THE COURT: Paragraph number 1 simply requires
the contractor to build and complete certain units set forth
on this schedule.

| Oh, this is Schedule A 1 here, excuse me. Each
schedule sets forth the nature and extent of the work, SO

look to Schedule A 1.
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MR. REESE: I don't think you'll find kitchen
lights mentioned on that schedule.

THE COUR?: Pardon me?

MR. REESE: I don't think you'll find kitchen
lights mentioned on that schedule.

THE COURT: Well, we'll look. -

- Oh, my Schedule A 1 is many, many pages long,
isn't it?

MR. REESE: Yes, sir.

THE COUkT- ‘Well, Mr. Weiner, I have to ask you
with that many pages, to p01nt out - pull out ‘a light
fixture and change order.

MR. REESE: I th;nk if Your Honor will check,
you'll see that every mention of kitchen lights has been
struck through by the parties with reference to -- to

Schedule A.

THE COURT: Well, if you turn in the attachment -

to -- let's see, just count the pages by hand. One, two,
three --

MR. REESE: Three, four, five --

THE COURT: No, no, not that many. I want you to

find the page.

MR; REESE: I did, page seven.
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THE COURT: Three, four, five, six,-- well, seven.

It's seven or eight, at the bottom left it reads, "Kitchen"
the illegible word and ;Header above cab at-left." And
then.the word "New" is written above the illegible word.

Now, is that in reference to a fixture or some-
thing else?

MR. REESE: Well, let's take a look if we could --

N

THE COURf: Does anybody have the original of this

MR. WEINER: That is. --

THE éOURT: .Photqcopies, you know, are made for
lawyers and files.: Qriginals‘ére made for the Court. That*f
the only reaSop to have the priginal.

MR. MAYS: Unfoftunately, neither one of us have
an original, ?our Honor. |

MR. WEINER: Your Honor, I'm sorry. if you would
look at paragraph number 2, I think that explains iﬁ.

"THE COURT: Of the Modification Agreement?

MR. WEINER: Yes, it's at the bottom of the first
page.

| THE COURT: It just doesn't say very much. The
items listed on Schedule D are approved for use with cross
changes.

MR. WEINER: And-then there's one page, Schedule B
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that indicates --

THE-COURT:‘ Is that tﬁe last.éage on the whole
thing?

MR. WEINER: Yes, yes.

THE COURT: "Sparta Brook Homes, extras", page
six?

MR. WEINER: No, those -- that's the schedule that
we're in dispute with. Theré's two Scﬁédule Bs.

" THE COURT: vWell, ﬁhe one that's attached to the
paper iihaye~—-‘no, that's Schedule C, it says: "Light
fixtﬁrgs; fepiace.kitchéntiight fixtures with comparable
unit, $40.00." That's in Schedule C, I think.

MR. WEINER:. No, Schedule C is the --

THE COURT: 1I'll go backwards. You want me to
look at a B?

MR. WEINER: Schedule B. Earlier on, Mr. Reese
offered that and -

THE COURT: First let's find it.

The pagés have a schedule number at the beginning
and then my problem is to find when it chanées to another
exhibit.

(Mr. Weiner handed the Court a document.)

THE COURT: I don't want loose paper. I want part

B R A & oo s r e e o AR LRI T R o
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26 THE COURT: How many pages down in the attachment
21 || is that? |
2?| MR. REESE: On my copy, if Your Honor please, it
2% was page eight of the whole thing beginning with this‘béing

of what's offered.

MR. WEINER: Well, this was part of it.

THE COURT: That's an I;D. paper.

MR. WEINER: No, Your Honor.

THE COURT: Plaintiff's 2 for I.D. It was not
agreed -- |

| MR. WEINER: I know. There were two Schedule Bs.

We had --

THE COURT: Let}s find the one attached -- is therL
one attached here to Plaintiff's 2 or was this pulied out?

MR. ﬁEINER: Thaf was pulled out as well as the --
this éne was ours and they had'one.also.

THE COURT: .Well - |

MR. REESE: To faéilitate matters --

THE COURT: You're asking me to consider an exhibit
which has not been approved. I cannot do that.

MR. REEéB: To facilit#te matters, if Your Honor

please, I'm referring to this page which begins with "Unit
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number one.

THE COURT: Well, howfma;y pages is there of
Scheéule A l?

MR. REESE: My Schedule A 1 begins with a unit 13.

THE COURT: Yeah.

MR. REESE: Okay, ana then the next page =-- °

THﬁ COURT: 1Is the one you read?

MR. REESE: The number -34.

'THE COURT: 1It's page two of attachment A 1?

MR. REESE:"Yés, and if Your Honor will note, unde;
"34" we have "Redo k;iéhén lights“ s#ruék,out. "35, install
kitcﬁen ligﬁts" sftﬁék'autr“ H

. rHE COURT: Wait a minute. It looks like

"Receive" it doesn't read "Redo" on mine.

MR. REESE:: Well, whatever it is, the kitchen ligh!
is struck out oﬂithat unit.

| THE COURT:» R=e-d -- or R somethin§ D.

ﬁR. REESE: But if Your Honor will: note, in each
and every one of the units wherein there is a reference to‘
the kitchen.liéht, it.héswbeen struck out. .

THE COURT: 1In 30 on that same page ~-

MR. REESE: Yes, 34. |

THE COURT: "35, install kitchen lights" is struck

LA )
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MR. .REESE: 36, 37.

THE COURT: I, have no strike outs on 36..

MR. REESE: You sure?

THE COURT: There's no strike outs under unit 35.

.MR. REESE: Right here, Your Honor (indicating).

THE COURT: ‘Oh, the very -- I'm sorry. "“Install
K light", all right.

Now, let's see, we've gone on for about ten minutes
and I've forgotten the objectioh.“' |

MR. REESE: 'Well, ﬁis oﬁjgction was that we were:
going on to the situatian fhaﬁ we we?e behind the Modifica-
tion Agreement, and my questions'to Mr. Dillon ére directed
at the fact that soméone had épproved the installation of
kitchen lights priér to the Modification Agreement; then
they have the Modification Agreement which applied to the
forthcoming units that were to be accepted.

THE COURT: Are you telling me that these unit
numbers you called my attention to are new ones where work
was to -- had not been done befére?. |

MR. REESE: No, these are units that had previously
been submitted to the Defendant. See, if Your Honor please,

under the -~

i
H
i
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- THE COURT: And you.want to ask him about somethin
that's not in the Modification Agr;ement? Is that --

MR. REESE: No, my question was whether or not
kitchen lights had, in fact, been instglled in some of these
19 units -- |

THE COURT: All right.

MR. REESE: . -- prior to the Modification Agreement
and his answer was yes.

THE WITNESS: Yes. -

MR. REESE: All right. At that point, Mr. Wéiner

' raises and says: I object, you're going behind the

Modification Agreement, all right? So --
MR. WEINER: Well <= °

MR. REESE: -- saying that the Modification Agree-

ment required us to replace those kitchen lights.

MR. WEINER: Correct, correct.

MR. REESE: And then the colloguy began.

THE COURT: The question was received because the
question goes to: what was the fact situation, not: what
did the contract require.

MR. WEINER: Okay.

MR. REESE: All right, sir.
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BY MR. REESE:

o But you don't know who approved those kitchen
lights; that was your point? You don't ?ecall who approved
the installation of the kitchen lights in some of those
19 uﬁits that were presented by John Mark prior to the
Modification Agreement?

A, Do I know who?

Q Yes.

A I would believe it would be Mr. Kische.

0 AllAright,'sir, Very'éood,'-

THE COURT: Caﬁ you;defiqe your role as compared
to Mr. Kische's? Who's the bésé?

THE WITESSS: Mr. Kiéche was in charge of the Ivy
Mount property..

THE COURT: All right; Now, there was another man
who used the same title for his work that you use.

MR. WEINER: Mr. Quatmann.

THE COURT: Quatmann, yeah. How was -- was there
any division of authority between you and him? Di§ you have
separate sphefes? He didn't know really what you were
doing.

MR. WEINER: He was gone by that time, Your Honor.

Quatmann was off -- he left in April.
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THE COURT: I see; all right. Then it's not
relevant to this line of questidning. All right.
| BY MR. REESE:

Q All right, and a deliVery schedule has been
presented ﬁhrough you. You indicated however, you did not
make that:delivery schedule up; is that correct?

A No, I did not.

Q All right. And you indicated that the delivery
schedule matched tﬁe settlement or the sales of the particu-
lar units? :

A That's how it waé_arrived at, yes.

[} All righé} and i§ i£.youri£éstimony that all of
the units on the éelkéé?y séheaﬁle héd, in fact, been sold?

A I cannot answer that.

0 Oh, all right, sir.

Now, there did come a time at'building 4355 when
ADC had to employ R.V. Mechanical for redoing a lot of
electrical wiring?

A They employed them to put the HVAC system in, yes.

0 All right, sir. Now, would you explain to the
Court what that is?

A The heating and air conditioning system for each

unit.
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0 ‘And they had to rip out a lot of the dry wgll to

do that, didn't they?

A In'sbme units, yes; I believe in three bedroom
units.
0 All right, and in those three bedroom units, if

John Mark had already finished his dry wall work in those
units, you required them to come back in and redo the dry
wall work, didn't you?

A As an extra, yes.

0 | As an extra? Was it so.sﬁét?d upon the invoices,
as an éxtraz |

A | I have hé i&ea;

Q You héve no idea, all fight, sir. But you did
require them Fp coﬁe back in and do that work, didn't you?

A, I -- yes.

0. All right, sir.

Now, you indicated on April 18, 1980, that units

11 through 16 were not ready on that date at 4355. How do

" you know that? Did you walk the units then?

A On what date are we talking ‘about?
Q This would be April 18, 1980.
A Had I walked the units? -

0 Yeah.
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A

0

Yes.
Did you have a punch out list with you?
No, I did .not.

Did you supply a .punch out -='you didn't take a

list with you at all then; is that correct?

A

0

No, I did not.

Were the units presented to you for acceptance

on that day, on April 18th?

A

Q

.A

Q
walking

A

No, they were not.

Ybu'just on 2pril 18th, deciding to walk them?

Yes, I walked many units onvthat job, yeah.'

But you remember spgcificélly on April 18th :
the units 11 through 16 at 43557

Yes, I do.

It sticks right in your mind?

Yeah. |

All right.

Now, the units were, however, presented one week

later; were they not?

A,

0

I believe so, yes.
And did you walk them then?
I believe I walked through them, yes.

On that date?
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A Yes.
0 On the 25th day of April, and did you develop a
punch list at that time?

A - No, I did not.

1} Were the units ready at that time?
) A No, they were not.
Q ‘Do'you recall specifically what was lacking?
A I believe it was the kitchen lights, the.cove
molding.

Q Kitchen iight aﬁd cove moiding. It gets fo be
a litany at that point, doesn't it?

A Cdunff'inspectiops;

Q Ali fight, sir; Anythihg else?.

A Yeali. Work was still being performed in the units

toﬁch up work, caulking, adjusting doors, that type of work.

)

16 0. Very minor work; is that correct?
lﬁ A I guess we're going to use the word "minor", yeah.
lqg 0 It's touch up kind of work?

Iw
lgi; A It's adjustment work, yes.
20 Q I understand.
21 . o

‘ THE COURT: I understand what it is. 1It's also
2 . . .

%‘ work where you can't put an occupant in until it's done.
23

I

|
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' BY MR. REESE:

Q. Well, did you haveé a éettlement date for those --
for those units on April 25th, 19807

A I do not know that.

@ Do you know if they were sold by that date, by
April 25th, 19802 Do you personally know?

A No. |

0 Okay.

Now,.on June 26th, 1980, Mr. Weiner showéd you a
document which haé not been put into evidence but is £here :
for identification purposes by which you were authorized by
Mr. Daly to accept-units.

Now, did you write a letter to John Mark informing
them that: henceforth, I'm the one you bring the units to?

A No, I don't recall.

. Q As a matter of fact, thereafter, Mara Ernestsons,
your employee, was the one who walked the units.

A See, I believe this all went through an attorney,
£heir original attorney. That's why I cannot recall. I did
not write a letter to John Mark.

0 You did not write a letter?

A No.

Q All right. And mMa¥a Ernestsons continued to be the
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one who walked the units?

A Walk for the purpose éf ; punch list, yes.

Q All right. Who would walk them for the purpose
of final approvél?

A The construction coordinator or project manager

on that job.

0. And who would that be?

= -

(Mr. Daly entered the Courtroom.)
THE COURT: Is this a witness?
MR. WEINER: This is Mr. Daly.

COURT: Well, he'd be a witness ythen.

MR. NER: Well, he's the pres#dent of the
Corporation.
THE COURT: u're entit}d to have one company

representative present. Ny, u've been using Mr. Dillon.
MR. WEINER: Wel M Dillon, Your Honor, is a
Defendant in the case.
MR. REESEY Not in the Count\Qne he isn't.
THE CQURT: Not in -- well, not Wa this count.
In other wopds, they -- your opponents have nd§ been
permitt to keep two company people in the Courtr}yom --
MR. WEINER: Well, he's not --

THE COURT: -- only one. You will have to just

,..V_._,-_.,.._,..._ “.
B . AR L
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iscuss the case with anyone until the trial is over. 0
excegtion: you can talk to you; i;wyers out of the aring
of othér arties who are witnesses.

AllXight.

MR. WEINMR: Your Honor, mayy just speak to him
a minute béfore he goesN\\n? He jGst arrived here; 1
haven't seen him.

THE COURT: Yo’ mean -

MR. WEIf : Can I just talkN\yo him for a moment?

THE URT;' ériefly, yeéh.
ir . ﬁeiner_and Mr; Daly conferred in Wgivate for

a mompent. )

CROSS EXAMINATION (Resuming)

BY MR. REESE:
0 Mr. Dillon, let me show you this document. It's
Plaintiff's No. 5 for identification purposes.on the letter-
head of Sparta Brook..

I ask if you have seen that document before.

A Yes.
0 You have seen that document before?
A Yes.
Q What does it reflect?
" A It Yeflects correspondence between John Mark oﬁ

e s e
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both the Ivy Mount and Heritage Woods contracts, the amount
of units and the amount of units that had been accepted and’
the money that's been paid.
Q That represents ADC's position with reference to
it; is that correct?
A Yes. -
MR. WEINER: I object to that, Your Honor.
MR. REESE: I would move this into evidenée.
 THE COURT: Grounds?

MR. WEiNER: ﬁell, Your Honor, this was the
document that was unsignedg. He.asked him to merely read
what was on the page and =~

THE COURT: . That isn't the iast.question. He says
does this represent ADC's position --

MR. WEINER: And I objécted.

THE COURT: -- the witness says: yes.

MR. WEINER: But I objected.

THE COURT: Well now, do you have any voir dire
as regards the witness'.khowledge of this page?

MR. WEINER: May I?

THE COURT: You may.
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-position on that date. .I -~

VOIR DIRE EXAMINATION

BY MR. WEINER:

Q  Mr. Dillon, did you write this letter?

- A No, I did not.
0 Do you know who did write: .this letter?
. A No, I can;t be sure..
) Do you know of your:.own knowledge whether the

statements on here are true or not?
,4THE COURT: Now, he's your witness and you cannot
impeach his prior testimony.

MR.-REESE: ‘He just said it represents ADC's

THE COURT: I understand. You can ask him how he
knows it, but you can't ask him to dehy it, see, because
he's your witness.

How do you know that this represents ADC's positio
concerning the acceptance or the subject matter in it?

THE WITNﬁSS: Well, I'm just looking at checks
that I've seen, yoﬁ know, in the course of =-- I mean, I
cannot swear that.those are the amounts, but they just look
familiar.

MR. WEINER: He testified that he didn't write it.

]

LE
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BY MR. WEINER:

1] Did you know -- do yoﬁ know who wrote it?

&

No, I don't know exactly who wrote it.

0 Do you know who Sandy is?

A Yes.

0 Who's Sandy?

A Sandy is an attorney for ADC.

THE COURT: Any other facts ﬁpw before I rule?

MR. MAIs; Indulge us for a moment, Judge Brown.

MR;:WEINER: Your Honor, I can only say to you =--

THE COURTéaVHave.you finished your facts?

MR. WEINER; Yes.

THE COURT: Now, your aréuﬁent of law.

MR. WEINER: Your Honor, this letter states the
words that as of this date, meaniﬁg May 28th apparently,

that 14 units had been accepted. There's no identification

as to which units have been accepted. It just says 14 Ivy

Mount units.

THE COURT: Your objection is on the grounds that
the content of it is vague?

MR. WEINER: Is vague; it's not identified by who
wrote this letter.

MR. REESE: If Your Honor please, in response,
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we're dealing with a business here, cbrporation of course,
ADC, and it can only speak throﬁgh documents and its officer;
and I simply asked this gentleman whether or not this
document -- now remembering his position at ADC directly

under Tom Daly, who was the owner of ADC, whether or not

this accurately depicted the position of ADC on May 28th,

.. 1980 with reference to --

THE COURT: I'm ready to rule. The witness says
he didn't write it, doesn't kqow who' did. But it represents
the company's ‘position; it's received for that puréose.

MR,rﬁE;NER:j Be'é not én 6fficer of the corporatio
Your Honor. i bring that toAthe Court's attention..

THE COURT: I'm aware of that.

CROSS EXAMINATION (Resuming)
BYKMR. REESE:
0 Now, sir, let's come up if we can to on or about
July 3, 1980, with reference to the -- units 21 through 28,
32,.33 and 38. I believe you said you walked those units
and fourid them to be unacceptable; is that correct?
A Yes.
| Q All right. Now, you then recited that to Mr.
McCarty; is that cofrect?

A Yes.

’
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- without any authority, said to Mr. McCarty: you're off the

0 That they were unacceptable, and yéu went back and
talkéd with Tom Daly. |
Did you méke a telephone call to him?
A Yes.

Q And you then came out and without any aﬁthority,

job.
THE COURT: He said that; duplication.
BY MR. REESE: -

Q Right? |

A Yeah.

¢ All right. Did you then call Mr. Daly back and
ask for permission to have done that? |

A No,.I did not.

) All right, so as of that date, as far.-as you were
concerned, John Mark was off the job. But they then -~ they
came back, didn't they?

A Yes, they did.

0 And they came back in response to a telephone call
from you; isn't that correct?

A I don't recall.

o Don't you recall telephoning Mr. McCarty and saying

that: we have learned that it was all Kische's fault; we war

1t
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you. back on the job?

A. No, I don't recall.

Q You don't recall ever doing that?
A No.
0 Okay.

So in response. to ho telephohe call from yoﬁ -
did you write him a letter asking him to come back?
A No. ' I believeythere were attorney involved at
this time and that's how correspondence went back and forth.
Q They‘came,béck on the job?%
A I believe théiryéﬁtorney tbid them, you know,

that they were not‘lggally‘puf off the'job} go back and.

-continue the contract.

0 You had told them to get off the job --
A I had ﬁoid them that out of pure frustration, yes,
for units not being done.
Q You‘didn't telebhone them and say: hey, I'm sorry
total ffustration, I didn't have the authority?
THE COURT: He said he didn't write or call them.
BY MR. REESE:

Q Okay. Now, they came back on the job?

A Yes.

Q On the 8th or 9th of July?

— s T,
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A. Yes.
Q Having been off from the 3rd; is that correct?
A Yes, I believe it was a couple of days.

Q All right. Now, it was your position at that time

then that héving pdt them off the job from the 3rd to the

8th} the& were to turn over to you the next day not only the

7i - 7 units of the 3rd but an additional 7 units?

8@ A Yes.

9@ o That was your position?
10? A Yes..
lliy o Okay,FI jﬁst wanted to make sure of that.
1@ f All right, now, did you -- did Mara then, on your
1£ i instructions, walk the units 21 through 28, 32, 33 and 38?
14 | A Yes, I had her walk to see what degree was

li completed.

lﬁg 0} And did you walk them with her?
171 ‘, A No, I did not.

1% 0 Now, do you remember on what date she walked them
1% the first tiﬁe? In this date frame now, we're talking

20 about. We're talking about the 8th, 9th, 10th.
2% A i'd say about the 9th of July.

2%‘ 0  On the 9th, okay. And did she come back to you
2? and report that they were finished accept for some touch up
L

I
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items?

» -

A I don't know if it was that day, but yes, I was

shown some walk through punch'lists -

Q. Okay.
A -- that she had made.
0  And aid she then walk the units again?
A On the 9th?
) No, on the 10th. I'm sorry.
A I don't repali. |
';Q Do you récall her walkihg the units'again on the

9th or 10th or 1llth and reﬁorting:baCk'to‘yOu?
A No, I do not.. |

0 - She did not report back to you concerning:the unitF
after the 9th day of July? X

A.  I don't recall;

0 All;figh£,*éir. Did you see any updated punch
lists after the 9th day of July showiné‘that the work had
been done?

A No, I don't recall.

0 Of'yourhown memory now, were thesé units 21 througﬁ
28, 32, 33 and 38 completed on the 10th or 11lth of July?

A. No, I believe the minor items were still left;

plumbing leaks, gas smells in the apartment, touch up, doors

ST T S
.. i . fe LN
e aoa - s .

4176




72

not closing.

1)

R

0

©0

> o P

PP

e

All right.

That's what I can remember.
That's your recollection?

Yes.

Okay.

You worked directly for Mr. Dillon, didn't you?
THE COURT: For wﬁo?

BY MR. REESE:

For Mr. Daly, I'm sorry:

I WOrked.fOr Mf;QDalﬁ, yesiﬁ'
Directly? .

Yes.

Did, you report directly to him?
Yes, I do.

Do you remember when the extras price list was

authorized on this Ivy Mount project?

A

0

A-'

sir.

For John Mark?
Yes, .

I would assume before the contract was signed, yes

All right.

During the -- I note in the -- well, bear with me,

4177
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I'll get back to that on another witness.

You indicated to me tﬁat/you had no recollection o
them having to turn the power off at --

THE COURT: He said that, yes, he said that.

MR. REESE: Yes, I just wanted to ask him specifi-
cally the question.

. BY MR. REESE:
Q. But you've also indicated to us that R.V..Méchani-

cal had to come in and install new furnace areas?

THE COURT:. In three bedroom units which caused

some.damage and :it was an extra..

BY MR. REESE: :
Q They also had to turn the power off in order to
put those furnace units in, didn't they?
A Yes, that would be the proper procedure.
Q. .Sé the power was off. ‘Waé it off for the entire
building or just for those units, if you recall?
A. I can recall power in some units not being there

even on my original walk with John Mark.

MR. REESE: No further questions at this time, sir

Thank you, Mr. Dillon.

MR. WEINER: Very briefly, Your Honor.

D Rt
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REDIRECT EXAMINATION
BY MR. WEINER:
0 Mr. Dillon, you've mentioned numerous times:from
the stand that --

THE COURT: 1I've heard what is numerous, numerous

_times. Just ask the question.

BY MR. WEINER:

o} Okay, the question being this: these minor items
that'you're_talking_about, these touch up items that were
mis#ing in uniﬁs that géve you the concern, units had scope
of work areas done, they were in there; is that corréct?

A Yes, they were in place.

Q What was the con&ition of the work thatvwas in
élace? Was it workman likeé

.A That was the problem. The material was put in
place but it was not a good installation; caulking was just
'actually ﬁﬁrown in or just placed in with no workmanship
manner. Cabinets were installed with gaps between them;
pluﬁbinq leaks under the sinks. This is the type of --

| Q‘ .When you éanduct your walk and you pick out these
items, these minor cosmetic items --

A. Yes.

0 -- why are you not accepting the units?

4179
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A Because these cannot ?e turned over to the
perspéc;ive purchasers; I mean; a list -- a walk through
list from the customer in settlement will not take place.
There are no outstanding items on a walk sheet. Settlement
will not take place unless all items are compléted. |

| Q But even when you sell a unit, even if you accept
a-unit and you consider workménship 100 percent, the:unit a
100 percent, don't you still_éet a work up puhch out list
from a purchaéer?"'

A Oh, yés, yes.

Q I ﬁéén; you're not frying éo'say that the purchase
doesn't give'yod'a'punch out list anyway?

A No, but they have to be taken care of before
settlement.

MR. WEINER: I have no other questions:

MR. REESE: Just one if I might.

THE COURT: You're back on recross? Normally,
that's not the case.

MR. REESE: I'm sorry, I'm sorry.

THE COURT: ' If you have good cause, I'll do it.

MR. REESE: No, that's all right. The point is
not --

THE COURT: You may step down. Next?

a1
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MR. WEINER: My next witness would be Mr. Daly.
Now \Your Honor, if ;- would I be able to excuse Mr. jJAillon
if that"\--

MR REESE§~ I'd have no objection g0 him being
excused.

MR. WEINE#: Would Mr. Da be able to remain
and hear the rest of the p -qe:aings?

MR. REESE: I wo"d oRject to that.

MR. WEINER: ;fter his tewtimony?

MR.‘REE ;A After ﬁr. Daly's ®estimony?

MR, REINER: Right..

R. REESE: Oh, I have no objection to Xhat.
THE COURT: Probably, we'll decide after.

viereupon,

THOMAS F. DALY,

. a Witness herein,.was called f6r examination by counsel for
\ . - . .

the Defendants, and having béen previously duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. WEINER:
Q Would you please state your name.
A Thomas Daly, D-a-l-y.

0 Could you move a little forward, sir, because --

-
1
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THE COURT: The mike ganﬁpick it up.
BY MR. WEINER: |

Q You's;id your name is Thomas Daly?

A That's correct.

Q And.what.relationship, if any, do you have to ADé
Faifways Corporation? .

A President.

Q And és president of that corporation, you have
personal knoWledge‘that the corporation entered into:-- an
agréemeﬁt for'construction of Ivy Mount Conddﬁiniums in
Faifféx, Virginié?'

A Yes, éir.

0 And that document --

~THE COURT: 1It's here; it's already in.
BY MR. WEINER:

0 -- was sighed by an individual named Mates:: is’

that correct?

A That's correct, Barry Mates’.

<

Q And did he sign -that with your authority, authorit;
of the corporation? | |
A Yes, sir.
Q I also show you -- Your Honor, I'd like this marked

for identification. I guess it would be Defendant's 7.

482
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THE COURT: That's right. D 7 for I.D. labeled
dLoan Agreemegts" dated as of Ahgust 15, 1979. It reads
that way. |

(Tﬂe document referred to was
mafked Defendant's Exhibit Né.
7 for identification.)

BY MR. WEINER:

Q Mr. Daly, I show you a document. Can you identify
that décument?'

A Yes.f .

Q What: 1s it?

A It's a -- basicéiiy'é'cbnstruction loan agreement
between ADC Fairways and the Continental Illinois Bank.

| .Q And who has personally guaranteed that?

A I have. | |

0. And the proceeds of that loan were used for what
purpose, sir?

A For the acquisition and construction of the Fairfaj;
Heritage Condominiums of which Ivy Mount was a part.

0 And pursuant to the loan agreement, you, the
corporatioh, incurred various expenses, interest expenses;

is that correct?

A. That's correct.
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0 ~Various terms and provisions of that'égreement
call for you to keep tﬂe projec; lien free?

A That's correct.

MR. WEINER: Now, Your Honor, I move Defendant's
Exhibit No. 7 into evidence.

MR. REESE: No objection.

THE COURT: 1It's received though I pray you not
ask me to read it all, just call per;inent provisions to my
attention out of ﬁhe perhaps 30 pages or so.

MR, WEINék:' We will, Your Honor.

| " (Defendant's Exhibit No. 7,
‘having 5een previously marked
for identification, was received
in evidence.)

BY MR. WEINER:

Q Now, ﬁr. Daly, the contract, the construction
contract for March 12 -- for the Ivy Mount Condominium
project is dated March 12th, 19 -- 1980. Under that project
there is a procedure that was set forth for the acceptance
of units; is that correct?

A That is correct.

o And the éroject manager is the individual at that

time who could approve invoices submitted by John Mark?
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- A .That's cérrect, that's parﬁ‘of the cont:éc;.
Q' bid a point in time céme when, at your direction,
a letter was written by Mr. Dilléh for sigﬁature by Mr.
Sauer iﬁforming further acceptance of units would only be
with your épprove -- to your satisfaction?
A That's correct.
MR. WEINER: Defendant's -- this was markéa"for
identification, Your Honor. That's the --
BY MR. W?INER:A.'
) Can you idehtify tﬁat document, sir?
A Thatisvcof:ect. I'did'sign'éhat:
MR. WEINER: Your.ﬁbnéf,'i.would move this into
evidence. This was anlyvfor identification. |
THE COURT: Exhibit 5, D 5, it's received.

(Defendant's Exhibit No. 5,

having been previously marked fox

identificgtioh, was.'received in
evidence.)
BY MR. WE INE.R.:
Q. Now, oﬁ May 2nd, Mr. Dillon has testified that he
had a conversation with you with regard to monies to be
advanced -- John Mark wanting additional funds for work at

Ivy Mount Condominiums. Do you recall that conversation, sir

)
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. A We're talking May 2nd?
Q Yes, sir.
A There were things that led up.to May 2nd. What
I'm saying is the -- .
THE COURT: Do you remember a conversation of that
date is the question.
THE WITNESS: There was a conversation --
THE COURT: Just yes or no.
THE WITNESS:  Yes.
BY MR.'WEINER:
Q- all fight;rpow, jou'méptiohed'that'therg We.ré‘~
things that léd-dp féjthe May;2nd conversation. There was
a delivefy schedule that was prepared at the inception of

the contract?

A It was part of the contract.
Q It was part of the contract. Back in March?
A THat's correct.

) And was the delivery schedule adhered to by the

contractor?
A No.
Q Was there a -- would you tell His Honor what events

led up to your May conversation with Mr. Dillon?

A Well, I remember it was with Mr. Dillon and o
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Mr. Sauer, okay?

What led up to that cénversation is that the --
John Mark, as a construction company, John Sauer specifi-
cally I had most oﬁ my dealings with, was supposed to be
delivering units in April at the rate of seven a week.

Most of these units were sold and scheduled for delivery
with the purchasers within a week to two weeks after that
proposed delivery date.

Ther;'were certain units th#t were presented
within seven to ten days of that date for acceptance by ADC
Fairways. Simultaneéusly with those units being.presented
for delivery, it had come to my.atﬁention that certain
people in my organization and certain people in the-
construction pompany‘é organization were accepting units
that were not totally comp}ete.

At that point, I called John Sauer in and he and
I hashed it out, both the Ivy Mount units and the balance of
the Heritage Woods North units which was a previous job, thaj
they were doing for me. Sauer and I discussed it and we
came to the conclusion that not to his knowledge and not to
my knowledge that peopie had been accepting units that were
not totally complete; were not acceptable for the home-

owners and were not in accordance with the contract as we had

|
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agréed that the units would be qug ready for the people.
At that time, John ané I said -- John Sauer and I

sat down and figured out what we should do, and he agreea'tiﬁ
the units were not done and he would rectify those
units.

Q. Now, then May 2nd comes along.

A. That was at that -- that was leading up to the
writing of May 2nd that they were not complete.

Q. Now, May 2nd, sir, you were not present when John
Sauer signed that letter. He sent the létter to you?

A. I/m not saying whether it was May lS£ or May 2nd.
I'm saying there wefé discussions between John Sauer and I.
We ‘had an agreement whét he would - do and ‘that lettef was éhe
culmination of that agreement.

Q. Now, would you please tell His Honor why the
policy of your company witb r¥egard to unitsl aéceptancg,
why the -- the significance of the 100 percent completion?
We've?heard - 160 éercent completion. What is the -- your
stringent requirement that a unit be a 100 percent, not 99,
but a 100?

A. The condoginium business, the condominium'rehabili-
tation business, is not that old a business. VIt's only peenl

here for about five years, I think, at the present. It's
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.An the units of which materials represent-about $1,000. So

‘we're-dealing in $1500 worth of work. It's a situation

.__Q,'_-__ 0. _ 0

much more construction.

dependent upon basically beginning a job, selling it.out

quickly at a reasonable price, completing the unit, turning
it over to people on a single walk through. The rehabilita-
tion contract, including appliances, it's about a total work

of about anywhere from $24 to 2800 depending upon the extras

wﬁereby we endeavor to do volume on each individual job
from anywhere from 25 to 36 units a month, and because of
that type of volume, we d6 no§ have_time‘to go back and do
what is in norm&l, single“family building business consideregd

punch out work. You do:far smaller volume with a great --

In addition to which, because this is rehabilita-
tion of older units and there is a lot of equipment that
is salvaged that is existing equipment, it is imperative

that the homeowners sign off immediately uéon walking throug}

=

~

‘the units because the sale is basically -- it's a no warrant;
situaﬁion and the longer -- if we would allow a si;uation
whereby you would keep Eoming back and do warranty work,
a warranty list traditionally that started ou# with two

items after a month would have eight items and it would.be

a totally negative operation to continue going back and
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handling the warranty claims.

The theory of condominiums is that it's sold at
a.reasonable price because it is existing housing; it's not
new housing, and.thét is éart of the pricing; and it's
iméerative'to get in and out at the time of title of the
ﬁnié to the homéowner.

Q You mentioned get in and out. Do you have any =--
do you or dp your company have any interest in p;olonging‘
the-period-of acceptance of units or even the fact that
you're staying in t