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INTRODUCTORY

Counsel f.or J. F. Craun, W. J. Kaylor, Lago
and Stickley and J. V. Lago, judgment creditors of
E. M. Shank, husband of Beulah Shank, the defendant herein, plaintiffs and petitioners in the lower
Court, respectfully submit this note in behalf of said
plaintiffs and petitioners.
In the lower Court the plaintiff in error was
defendant and the defendants in error were plaintiffs. For convenience and brevity in this brief, the
parties will be referred to according to their posi1
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tions in the lower Court, Beulah Shank being referred to as defendant and J. F. Craun and others as
plaintiffs.
'
This case is one involving a conveyance and
transfer by a husband to his wife of the husband's
·entire property, consisting of a farm, farm equipment, livestock, poultry and other personal pr.operty, the husband either being insolvent at the time,
or rendered insolvent by the transactiQn.
The plaintiffs were existing creditors of the
husband, and assail the conveyance and transfer on
the ground that it was without any, or adequate,
consideration and was executed with intent to hinder, delay and defraud the husband's creditors.
The defendant, who is the wife of said husband,
and the grantee in said deed, contends th!lt there
was adequate consideration, and that the same was
money belonging to her, and ·earned by her during
their married life, through the raising and sale of
poultry products, on the farm while the same was
being operated by the husband, and further rebuts
the existing presumption that the property belongs
to the husband.
The plaintiffs corutend that in raising and selling poultry under the facts shown by the record
while the family was residing together and the husband was doing the. farm work and running the
farm, the wife was performing only the domestic
duties required of her as a wife, under the circumstances, and that her earnings therefrom would not
C<'nstitute her separate estate, or be her individual
property. And further, that the evidence introduced by the defendant fails to rebut the existing presumption that the property or money claim·ed by
the wife is in fact the property of the husband. And
still further that even if it be conceded that the
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funds which Beulah Shank claims were, in fact, her
property, yet her expenditure of the same directly
to, and for the benefit of her husband, without any
expectation on her part, or promise on his part, to
repay, as the record shows is the case, is a fact and
circumstance of such importance as that under well
established principles of law a gift from her to him
will be implied, precluding her now from r.ecovery of
the same.

STATEMENT OF FACTS AND ARGUMENT
From the record the following material facts
appear:
E. M. Shank and Beulah Shank, de.fendants in
this suit, were married in 1909, and have continued
to reside together since that time, the family consisting of E. M. Shank and Beulah Shank and their
two sons, about sixteen and nineteen years of age.
Neither of the Shanks had any property at their
marriage. Since that time E. M. Shank inherited
about $2300.00. Beulah Shank, the wife, has never
· inherited any money or property and has acquired
no property from any outside source. The money
which she claims to have, and which is involved in
this proceeding, was acquired by her, as she says,
through the sale of poultry and eggs produced on
the farm on which the Shanks resided while the
farm was being operated by E. M. Shank.
At the time of his marriage E. M. Shank was a
farm laborer. He worked as a farm hand for a year
or so after the marriage and on a wag·e basis, and
then began leasing farms, operating t~m on a
share crop basis. From 1912 to 1915 or 1916, E. M.
Shank operated the Robert Mason farm of about
80 or 90 acres, near Bridgewater. He then moved to
the Whitmore farm of about 150 to 200 acres, located near Mount Crawford. Ife remained on the
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Whitmore farm until 1926.

During that time E.

M. Shank was a crop renter on this farm and man-

aged the same, furnishing all of the farm imple
ments and horse power, personally doing the principal part of the farm labor, managing the farming
operations and receiving as his compensation onehalf of the proceeds of the farm and livestock, the
landlord taking the remaining one-half thereof. (P.
R. page 82) During ·the time that he was on the
"\Vhitg10re farm, from 1915 to 1926 E. M. Shank
raised annually from 800 to 1600 bushels of wheat,
40 to 60 tons of hay, and corn and live stock. In
1926 E. M. Shank and Beulah Shank, his wife, bought
what is known as the Funkhouser farm of 53 acres,
located near Mount Crawford, and the purchase
price of which was $9,500.00. By a deed, dated
March 1, 1926, the Funkhauser farm was conveyed
to E. M. Shank and Beulah Shank, his wife.
Of the $9,500.00 purch~se price, $4,000.00 was
paid in cash and deferred purchase money bonds
£or the remaining $5,500.00 were executed by E. M.
Shank and Beulah Shank, the bonds being five in
number and for $1,100.00 each, these were secured
by a deed of trust on the land.
Of the $4,000.00 cash payment Beulah Shank
claims that E. M. Shank paid $2,300.00 and that she
paid the remaining $1,700.00; (P. R. 56) however,
she is uncertain as to this and has no way of proving it. (P.R. 67).
The record shows at pages 66, 67 and 68, that
the cash payment wns made up as follows: the
$2,300.00 which E. M. Shank had inherited, plus
$1,000.00 which he then borrowed from a bank, giving his note for it, indorsed by Beulah Shank, and
which $1,000.00 was then paid by him in cash; and
$700.00 was paid out .of the fund which Beulah Shank
claims as her own.
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Subsequently the lien debt' was reduced from
$5,500.00 to $1,700.00 by checks drawn on the bank
accounts standing in the name of ''Mrs. E. M.
Shank.'' Mrs. Shank says at page 57 of the record
that one of the-se $1,100.00 bonds was paid by her
out of this account, ''through Elvin's name, Mr.
Shanlr's name."

E. M. Shank neve·r at any time ran a bank account in his own nante. In 1918 Beulah Shank opened a savings account at the First N ationaJ, Bank of
Harrisonburg in the name of ''Mrs. Elvin M.
Shank.'' This account was continued until April
11, 1922, during which period there was deposited
into the savings account, in 1918 $22.00; in 1919,
$331.32; in 1920, $684.94; in 1921, $653.59; maldng
a total of $1,691.85.
This fund was withdrawn as follows: September 3, 1921, $24.59; November 19, 1921, $225.00; De·
cember 28, 1921, $1,211.17; April 11, 1922, $234.79.
(P. R. page 152).
From April 15, 1922, to May 2, 1927, a savings
account was run at The National Bank of Harrisonburg, in the name of '' :hfrs. Elvin Shank.'' During
this period the following deposits were made in this
account, including interest credits: 1922, $422.96;
1923, $162.76; 1924, $475.57; 1925, $678.23; 1926,
$1,906,45; 1927, $283.29; making a total of $3,929.26.
(P.R. pages 148, 149, 150).
MEMO: This balance does not correspond with
the item of $4,178.01 appearing on page 150 of the
record, because we· have excluded the note discounted amounting to $248.75.
This account was paid out as follows: July 2,
1923, Rockingham Motor Company, $368.00; November 11, 1923, D. D. Webster, $61.00; February
11, 1925, Cash $100.00; September 13, 19225, Cash
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$10.00; April17, 1924, Mary: J. Handy, $50.00; January 2, 1926, William Funkhouser, $500.00; March 3,
1926, William Funkhous,er, $2,500.00; May 2, 1927,
E. M. Shank $546.00. It is-noted that $3,000.00 of
the cash payment on the Funkhouser farm was paid
out of this account. It is clear therefore that the
$2,300.00 which E. M. Shank inherited, and which
B'eulah Shank admits was E. M. Shank's property,
was deposited in this account in her name. It is
pointed out also that $546.00 of this money was paid
to E. M. Sha;nk himself on May 2,1927. The Court's
attention is also directed to the fact that May 2,
1927, is the date on which the s-econd deed of trust to
J. F. Craun was executed, and on which date, as
shown by the record, the farm loan was refinanced,
. and the farm I oan curtailed from $5,500.00 to
$3.300.00.
As above shown, the saving account at the First
National Bank was closed on May 2, 1927. According to the re·cord, and in addition to the aforesaid
two savings accounts run at said two Banks in the
name of Mrs. Elvin M. Shank, she had at the First
National Bank a checking account in the same name
fr.om July 5, 1921, to May 3, 1922. (R. P. page
151). Into that account during 1921 was deposited
$2,421.53, including the balance of the old account
amounting to $1,200.26 ; during 1922, $234.79 was
deposited in said account; making a total of $2.656.32.
From December 19, 1927, to March 18, 1932, a
checking aco.o'ttnt was run with the First National
Bank of Har"risonburg, in the name of "Mrs. Beulah
Shank.'' The deposits int.o this account were as
follo,vs: during 1927, $187.33; during 1928, $900.27;
during 1929, $1,676.14; during 1930, $1,459.07; during 1931, $792.70; during 1932, $82.12 (to March,
1932), making a total of $5,097.63. (P. R. page
140).
Therefore, as shown by these bank accounts,
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there was deposited in the two savings accounts at
said two banks during the period mentioned a total
of $5,621.05. There was deposited to the two checking accounts in the First National Bank a total of
$7,753.95. The total deposits in savings and checkin,r; accounts fo·r the period covered being $13,375.00
an average of approximately $1,000.00 per year
over a thirteen year period. Beulah Shank insists
repeatedly that the only funds going into any of
these accounts, which were in her name, were her
funds and arose from the proceeds rof sale of chickens, turkeys, guineas and eggs which she raised on
the farms on which the Shanks resided, together
with interest accruing thereon. She denies emphatically that the proceeds of sale of any of the farm
crops, live stock or any of E. M. Shank's money, excepting the $2,300.00 of inherited money, ever went
into any of these accounts. (P. R. 77)
It is most respectfully submitted that the evidence in the case establishes clearly that the sev·eral bank accounts standing in Mrs. Shank's name
were us·ed jointly and indiscriminately by E. M.
Shank and Beulah Shank as depositories for all
funds coming into the possession or ownership of
either or both of said persons; and the debts of
either and both were paid by checks drawn on those
accounts. Notwithstanding Mrs. Shank's statement
to the contrary, the evidence shows that until the
eX!ecuti.on of the deed of date September 24, 1932,
from E. M. Shank to Beulah Shank, his wife, sought
to be s·et aside in this proceeding, there was never
any attempt on the part of the Shanks or either of
then1 to separate their property.
E. M. Shank dep.osited his $2,300.00 of inherited money !in 'these accounts ; he borrowed the
$1,000.00 to be used on the cash payment, gave his
note for it, and this was later paid off with the proceeds of funds ~vhich Mrs. Shank says belonged to
7
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her (P. R. 67); the checks filed as exhibits show
that the funds in these accounts were used to pay
every ·conceivable kind of expense incident to the
support and maintenance of this family and to the
operation of said farm and conduct of said business.
We do not believe that under these circumstances the Court will accept as true Mrs. Shank's
statement that no part of her husband's money went
into said accounts, and that they do not include all the
profits accruing to either or both of the Shank's and
growing out of their farming operations. Particularly is this true in view of the fact that no explanation whatever is contained in the record as to what
E. M. Shank did with his money. We submit that
under the ci-rcumstooces of this case it was iwoumbent U'Q.On Mrs. Shalnk to prove by satisfactory evidence, not only the fact, if it is a fact, that E. M.
Shook's money did not go into these accounts, but
the further and important fact as to what he actually did with his money. This information is not in
the record. E. M. Shank was available as a witness but was not called. Is this fact not significant?
On September 24, 1932, E. M. Shank was indebted to W. J. Kaylor in the sum of $180.00; to
J. F. Craun in the sum of $757.00; to Lago and
Stickley in the sum of $175.72 and to J. V. Lago
in the sum of $150.00, with interest and costs.
Payment .of which amounts said creditors were then
demanding of said E. M. Shank.
On September 24, 1932, E. M. Shank executed
to his wife, Beulah Shank, a deed, the recited consideration being $1.00, and the assumption by the
grantee of the payment of the two deed of trust
joint bonds aggregating $1, 700.00, and which was
the only lien on the 53 acre Funkhouser farm, and
by which deed E. M. Shank conveyed to his wife
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his entire property, ,consisting of:
"All of his (E. M. Shank's) right, title and
·estate in and to the following real and personal
property, all situate near Mount Crawford Depot,
about one mile east of the town of Mount Crawford, in Ashby District, Rockingham County, Vir·
ginia, namely; a tract of 53 acres and 17 poles of
land conveyed to E. M. Shank and Beulah Shank
by Erma Shaver and others by deed dated March
1, 1926, which deed is duly of record in said Clerk's
Office in Deed Book 137, at page 46, to which deed
special reference is hereby made for a more particular description of said land. The fol1owing
stock and chattel property, located upon the afore·
said farm, namely; two mules, one three year old,
weighing about 1000 pounds, named Bill; the other, about four years old, weighing about 1000
pounds, named Jack; one old mare, weighing about
1400 pounds; two cows, .one a Jersey, about three
years old, named J erse, the other of which is a
Holstein and Guernsey, about three years old, named Spot; four yearling heifers of mixed breeds ;
two brood sows, wight about 250 pounds each, spotted Poland China; two shoats, one white and one
black. weighing about 150 pounds each; ten Poland
China shoats, weighing about 75 pounds each; one
John Deere two-horse wagon; one 1\Hlwaukee binder; one McCormick mower: one McCormick-Deering manure spreader; one Superior drill ; p1ows,
harrows and other farming implements; three sets
of work harness ; a DeLaval cream separator; 24
ewes; one buck; all fowls and a.ll household and
kitchen furniture."
Beulah Shank testifies, at page 73 of the re·
cord, that as of the date of this deed there were
on the farm around one hundred turkeys and six
or seven hundred chiekens.
9

It is significant that the fowls on the farm were
·expressly mentioned in this deed from E. M. Shank
to Beulah Shank. It is remembered that the fowls
were, according to Mrs. Shank's testimony, the
source from which she obtained the fund of approximately $13,000.00, which was deposited in the
Harrisonburg Banks. If the fowls belonged to E.
M. Shank, as this deed would indicate~ why were
the profits therefrom not his property?
According to the defendant's witnesses, the
value of the farm at the time of the transfer was
from $3,500.00 to $4,000.00, and of the personal
property from $300.00 to $350.00.
According to the plaintiff's witness·es, the farm
value was from $5,000.00 to$6,500.00.
The assessed value of the farm for taxation
purposes was $3,760.00. E. M. Shank was assessed with personal property of the value of $650.00,
and Beulah Shank was assessed with no property.
Shortly after this deed was executed the plaintiffs reduced their claims to judgment, the same
not being contested, and instituted in the Circuit
Court of Rockingham County, the pr·esent chancery
suit, the object of which was to set aside the said
conveyance to Beulah Shank on the ground that it
was a voluntacy conve:yance without any, or an
adequate consideration, and executed with intent
to hinder, delay and defraud the creditors of said
E. M. Shank, especially your orators. E. M. Shank
filed no atnSwer to the bill (}Jnd the same stands
taken for confessed as to him, and he did not testi·
fy in the case.
Depositions were taken, and the trial Court,
upon a consideration of the case, entered a decree
on the 7th day of February, 1934, s;etting aside
said deed and holding, inter alia;
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"Upon consideration whereof, and it appearing to the satisfaction of the Court from the papers
and evidence in this cause that the deed from said
E. M. Shank to the defendant, Beulah Shank, bearing date on the 24th day of Septem_her, 1932, and
recorded in the Clerk's Office of Rockingham
County in Deed Book 153, at page 182, conveying
the real estate and personal property therein described to said Beulah Shank, was voluntary, and
was made to hinder, delay and defraud the creditors of E. M. Shank, and especially the said plaintiffs and petitioners in respect to their aforesaid
debts and demands, and that said B·eulah Shank
had knowledge .of the said fraudulent intent and
purpose of the said E. M. Shank, in the execution
of said deed, it is hereby adjudged, ordered and
decreed that the aforesaid deed bearing date as
aforesaid be, and the sam'e is hereby, set aside and
held for naught, but so far only as the said debts
and demands of said plaintiffs and petitioners are
concerned.''
To the entry of which decree the ~efendant
,excepted, assigning as grounds the following:
"(1) The Court erred in holding in its decree entered in this cause on February 7, 1934, that
the deed from E. M. Shank to Beulah Shank, dated
September 24, 19323, was voluntary and fraudulent
as to the claims asserted in said cause by the complainant and the petitioners.
'' (2) The Court further erred in that its decision is directly in the teeth of the evidence in this
cause.''
We apologize to the Court for this lengthy
statement of facts, but we feel that the proper determination of the cas·e depends largely upon the
facts.
11

ARGUMENT
Since all of the money which· Beulah Shank has ever
possessed, and upon. which her claim in this. case rests,
is admitedly the result of her labors expended while living with her husband, and engaged in the performance
of her domestic duties, and in the rearing of a family, it
is decisive of this case to determine at the outset, we
think, whether or not she is entitled to claim as her individual property and separate estate the earnings of
her labor, expended, as she claims, in the field of poultry
raising.
(a) Concerning the wife's right to Earning in Vir-

ginia.
The view of counsel for def·endant on this subject, as
expressed at page 7 of the record is :

''A correct statement of the law in regard to
this matter is believed to be:
Under Section 5134 of the Code and under the decisions hereinafter cited, a husband today in Virginia· is
only entitled to the s·ervices of his wife about domestic
affairs and to her husband. He is not entitled to any
cornpensation or monies which his 'Wife may 'make from
any undertaking that she may enter into." (Italics supplied). We do not understand that the Virginia Courts
have ever gone that far.
Counsel for plaintiffs cannot concur, therc£ore, in
the above conclusion reached by counsel for defendant.
Our understanding of the Virginia law on this subj·ect is that the common law rule, holding the husband to
be entitled to the wife's earnings, still prevails in Virginia, unless she be a .r;ole t·rader or 1.tnless her labors
are expended on her own behalf, a;nd not for the benefit
of the husband, a;nd her earnings therefrom result, under such circumstances as that the husbawd made no direct, or indirect, appreciable, contribution thereto.
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We respectfully submit that the facts of the present Shank case, as shown by the record, are such as
to clearly classify it as falling within the Gerieral Rule
above stated, an without the Exception as there set out.
Beulah Shank was not, we submit, a sole trader,
nor were her labors exP'ended .on her own behalf and
not for the benefit of her husband, and the earnings
which she claims and resulting therefrom did not result under such circumstances as that it can be said
that her husband, E. M. Shank, made no direct, or indirect, appreciable, contribution thereto.
In this connection, we beg to cite the following
quotation from the 5th Volume. of Michies Digest of
Virginia and West Virginia Reports, at page 503:
u ljlight of hu:sband to Person, 8ervic£M a<n.d
Affections of Wife. Services.-In Virginia it is
held that since the enactment of the Married Woman's Statute, the husband is still ·entitled to the
service of his wife. Hall v. Stewart, 135 Va. 384,
116 S. E. 469. See Wheat v. Wheat, 3 Va. Law
Registrar, N. S., 117, affirmed in 119 Va. 861, 91
S. E. 827; Norfolk R. ·etc. Co. v. Williar, 104 Va.
679, 52 S. E. 380, Richmond R. etc. Co. v. Bowles,
92 Va. 73H; Alexander v. Alexander, 85 Via. 353, 7
S. E. 355. But under Virginia Code, Section 51..14,
notwithstanding ;the husband may be entitled to
the benefit of her services about domestic affairs,
he cannot_ maintain an action for such services.''

The recent case of First National Bank v. House,
decided by this Court in 1926, and reported in 145 Virginia Reports, at page 149, also cited by counsel for
defendant at page 9 of the record, and in which, un~er the facts there existing, the wire was held to be
entitled to her earnings, contains such a clear statement of the principles of law involved, as we under·
stand them to be, and under 'vhich principles the plaintiffs in this case are, in our opinion, entitled to the
13

relief asked for, that we liere insert for the convenience
of the Court the following quotation from that case:
"(2) Under the original married woman's act
of 1877 (Acts 1877, p. 333, ch. 329), the common
law was so far changed as to allow a married woman to acquire property in her own right by 'gift,
grant, purchas·e, inheritance, devise or bequest.'
She also was permitted to act as a sole trader. But·
the husband was still entitled to the service of his
wife during coverture, and to all profits arising
therefrom. This rule of the common law was left
unchanged. Yates v. Law, 86 Va. 117, 9 S. E. 508,
arose under this statute, and it was there said:
'Hence the presumption of the law is-and this
presumption is not affected by. the married woman's act-that the husband is the owner of all
property, real and personal, of which the wife may
be in possession during coverture, especially if they
are living together as husband and wife; and to
overcome this presumption, in a contest between
the husband's creditors and th~ wife, she must
show affirmatively that the property is her own,
and that it was derived from a source other than
h~r husband and in good faith, if he be insolvent,
otherwise a wide door would be opened to fraud.'
The decision was rested largely on S1eitz v.
}.![itchell, 94 U. S. 580, 24 L. Ed. 179, construing the
married woman's act .of the District of Columbia
{16 Stat. 45), which also left unimpaired the husband's right to the services of his wife.
The reason for the presumption was two-fold.
Usually the husband is the bread-winner of the
family, in a financial sense the head of the family,
and owns the property found on the family premises, and if the wife has acquired any. part of it
. in the manner allowed by law, it will not impose
any great burden on her to require her to prove it.
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But more especially the relations of the parties
are such that their tangible personal property will
necessarily be commingled to a greater or lesser
extent, and it would be difficult to trace and identi·
fy the property of each, and as to other property
the title to which was acquired for a consideration
it would be contrary to experience to suppose that
the wife furnished the consideration, and would
impose upon the creditors of the husband an unnatural and an unusual burden to require them to
prove that the wife did not furnish the consideration which she claims to have furnished. It would
indeed open a wide door to fraud if all an insolvent husband had to do was to transfer, or to have
transferred, his property to his wife, and then require his creditors to prove that she did not furnish the consideration therefor.
The code of 1887 (sec. 2284) enlarged the
powers of a married woman to acquire property of
her own by providing that she might acquire it not
.only by gift, grant, purchase, inheritance, devise
or bequest, but also 'in any other manner what·
ever.' The quoted words were taken from the
Michigan statute, which had been construed to
mean· any manner other than those enumerated.
She was also expressly given the income and profits arising therefrom.
It was not until the Acts of 1899-1900, ch. 1139,
p. 1240, carried in to the Code of 1919 as Chapter
207, that the property rights of a married woman
were fully and clearly defined. It is now declared
that a· 'married woman shall hav-e the right to acquire, hold, use, control and dispose of property as
if she were unmarried • '"' • tt (and) may contract
and be contracted with, sue and be sued in the same
manner and with the same consequences as if she
were unmarried.'

15
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Notwithstanding these enlarged powers of married women, the doctrine of Yates v. Law, supra,
as hereinbefore quoted, has been steadily adhered
to in cases arising since the changes in the statute
therein referred to. The whole subject has been
carefully .analyzed and discussed in an able opinion delivered by Judge J{elly in Johnson v . ..Ables,
119 va. 593, 89 S. E. 908. In that case no proof was
taken, but the cas·e was decided on the pleadings,
and it was held that the presumption aforesaid was
sufficient to entitle the creditors of the husband to
a decree setting aside a conveyance to the wife on
the ground that the consideration was paid by the
husband in fraud of the rights of his creditors.
The bill alleged these facts, the answ·er denied them
and there was a general replication. In that case also
it is to be observed that the deed was not madP t('
the wife directly by the husband, but by a third
party. The presumption, hovever, was indulged as
the bill charged that the purcahase price was paid
by the husband."
The Court's attention is expressly called to the
fact that in the House case above quoted, the real estate
had formerly been owned by the husband of Mrs. Honse,
but it was sold in a foreclosure proceeding, and bought
in by a stranger and subsequently by him resold to Mrs.
House and coveyed to her. There was no question but
that all of the husband's interest in the property was
extinguished by the foreclosure. When the property
was repurchased by Mrs. House, the husband was not
known in the transaction, and "It sufficiently appears
that the consideration for her purchase was furnishe
from a sotttrce other than her husband. In fact the insurance money alone enabled her to comply u.nth her
contract.''
And the Court further says :
"Fortune favored her, and in the exercis·e of

16

the rights and powers conferred upon her by statute, she acquired the property in c.ontroversy witho~tt the peC'U/YI,iary aid of h& husbooa, and this
is sufficient to repel the presumption against her.''
(Italics supplied).
In the present Shank case, E. M. Shank, the husband, was the owner of at least a one-half undivided interest in the· farm on which the family resided; and on
which the poultry products in question were raised,
from which B·eulah Shank claims the money came. He
was the active manager of the farm, owned all of the
farming machinery, farm equipment and live stock, with
which the farm was operated. The poultry was raised
in part at least from crops grown on the farm. He,
himself, did the prncipal part of the work and labor required in raising, harvesting and storing the crops. He
paid the taxes on the land and on the personal property,
and on the poultry itself, if any was paid, because the
record shows that Beulah Shank had no property assessed against her for taxation purposes.
We say that the difference in the s·ets of facts in
the two cases is so pronounced as to make the House
cas·e inapplicable as an authority for the Shank case.
The recent case of Davis v. Southern Dist'ributin.q
O.ompany, decided by this Court in 1927, and reported
in 148 Virginia Reports, at page 779, is another in which
the same subject was discussed and, as we think, the
same principles of law fo1lowed. In that case, the Court
found that the facts were not sufficient to rebut the
prevailing presumption to the ·effect that the property
belonged to the husband.
As we think, the facts in the Davis case are alm.ost
identical with the facts in the present case, and we
therefore, for the further convenience of the Court,
quote here the following from that case:
'' (4) From a careful reading of the evidence,
17

we think it may be fairly concluded that at the time
of the conyevance from the husband to the wife, he
was indebted to sundry persons, some of whom had
placed their claims in the hands of attorneys for
the purpose of forcing payment: that both C. T.
Davis and Fannie A. Davis, with several children,
were living in a home together, in the usual and
orderly way; that l\Irs. Davis had title to another
tract of land in the county, which had also been conveyed to her by her husband for a consideration
stated to be $2500.00, this deed having been made
about the year 1918; that the conveyance of the 72
acre tract carried a consideration of $1000.00, but
is claimed by Mrs. Davis to be in fact about $2,047.00, which 'is made up of sundry items advanced by the wife during the period from April 19,
1919, to December 8, 1921, and ·evidenced by cancelled checks drawn by her, and payable, some to
C. T. Davis direct, others to individuals and firms
with whom they dealt, merchants, fertilizer dealers, et cetera; that some of these checks had notations showing they were given in payment of C.
T. Davis' account, others were checks made payable to C. T. Davis, and without notations, while
still others were to third parties and without written explanation; that at the time the several checks
were grawn by the wife and paid for her husband's
indebtedness, or to him direct, there was no agreement between parties, tha.t the several transactions
should each or all constitute loans with a cotemporaneous promise to pay back the amount borrowed.
If the above is a correct summary of the facts
fairly established, then the learned chancellor in
the Court belou.' was fully justified in ente·ring the
decree appealed from in so far as the first assignment of error is concerned." (Italics supplied).
It is observed from the record that in the present
Shank case, Mrs. Shank admits that when she made
18

,----~-----------------------------

the various payments which she did make, she took from
her husband no evidence of indebtedness ; did not charge
them against him in any book account; that there was
never any promise on the part of the husband to repay
the same; and that the wife did not expect when she
made the payments that they would be repaid by the
husband. Certainly, under rules of law too well established to require citation of authority, these were gifts
from the wife to the husband,-even if, for the sake of
argument, it be conceded that the money was in fact
hers.
The case of Ilarris v. Carver decided by this Court
recently, and reported in 139 Virginia's Reports, at
page 676, also cited by defendant's counsel at page 9
of the record, is another recent case in which the subject under consideration has been considered by this
Court. While it is true that in the Harris case, the
wife's contention was upheld, yet this was on the
ground, we submit, of the particular facts of that case.
And the facts of that case differ so widely from the
facts of the present Shank case as to make the Harris
case inapplicable as an authority for the Shank case.
In the Harris case, the wife purchased the land in
question, and the same was conv-eyed to her. She man&ged the farming operations, and was apparently the
~ole manager of the same, and of all ope-rations conducted thereon. The husband paid nothing on the purchase
of the farm.
In the cours·e of its opinion in that case, the Court,
speaking through Judge Holt, says, at page 681:
"We do not wish to be understood as holding
that this husband did not work on the place. For
him to have lived there and done nothing absolutely would have been almost an impossibility, unless
he was bedridden.
What we do hold is that it is entirely clear
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that this farm was purchased by Yancey, and that
he was a purchaser in good faith for ample consideration; that he afterwards sold it to Mrs. Harris
for a sum which did not differ materially from the
amount he paid; that she did not pay for it with
mo'fl)ey furnished by her husband; he had none, but
that she took charge of it, and paid for it with proceeds of stock which she herself raised. He 'made
no direct cont1·ibution thereto, and his indi1·ect contribution was negligible." (Italics supplied).
Applying the rules here laid down to the Shank
case, can it be said fairly that E. M. Shank ''made no
direct contribution'' to the funds which Beulah Shank,
his wife, claims, and that his "indirect contribution"
was neglible?
In the case of First National Bank v. House, cited
supra, Judge Burks, at page 162, refers to three cases
jn which the Court. found the presumption to be satisfactorily rebutted. The cases are: Kinnier v. Woodson, 94 Va. 711; Lewis v. Pal1ner, 106 va. 522; and Harris v. Carve1·, 139 va. 676.
We have carefully examined the three cases in
question, and respectfully submit that the facts of the
present case are such as to easily distinguish this case
from those three cases.
For the convenience of the Court, we here set out
t.he facts found to exist in the three cases in question.

The facts in the Kinnie1· oase, as found by the
Court at pag 714 are:
"Pryor Woodson was insolvent at the time of
the rendition of the judgments in controversy. He
removed with ~is family to the city of Roanoke, and
was employed there as a laborer, and for some
years as the city scavenger, earning at no time,
·either as laborer or as scavenger, more than $40.00
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or $50.00 per month-a sum not sufficient for the
support of himself and family. The judgments
were rendered in 1880. This suit was instituted
in 1889, and there is no suggestion, or any circumstance to excite the suspicion, that Pryor Woodson
was other than a hopeless insolvent without means,
and without employment with which to purchase
in his own name, or that of another, property of
any value whatsoever. The proof is, and the Commissioner so reports, that Mrs. Woodson during
that period conducted in her own name a small
store. What the profits of this business were does
not appear. It is proved also that she kept a boarding house, oonducted in her own name, at which
she entertained as many as sixteen boarders. This
avocation requires but a small capital to begin with,
and there are few pursuits in which a woman can
engage 'in wblich her activity, hP.r industry, her
energy, and all her personal resources can be more
profitably employed. Therefore, it is that whenever misfortune befalls a woman, and the duty devolves upo:p. her .of providing a support for herself,
her family, and, it may be, for an unfortunate and
au unthrifty husband, she turns to this occupation
for the means of earning a living for herself and
those dependent upon her. A very different case
from that of Yates v. Law.~, supra. There is proof
here that the property in question was acquired by
funds not furnished by the husband. She do·es
allege in her answer that it was acquired by the
proceeds of her own labor. She does deny that it
is the property of her husband. She docs aver
that it was purchased with the proceed~ of her separate estate, and, if she has not clearly shown that
it was purchased with her own separate means,
she has shown that it was acquired by means 'other
than her husband's,' and this latter alternative
satisfies the conditions imposed upon her in Y ates v. Law."
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The facts in the Lewis case, as found by the Court
and stated at page 524 are :
"N. C. Lewis, who, at one time was apracticing physician, commanding a lucrative practice and
possessing ample m•eans to meet his obligations,
during the period covering the transactions under
investigation had been broken in health and reduced to such financial straits as to necessitate his
filing a petition in voluntary bankruptcy. Prior to
that event he had placed a deed of trust upon the
land in controversy to secure a debt of $10,000 00,
and having made default in payment by his wife, a
daughter and daughter-in-law, for an amount suffici·ent to discharge the incumbrance. To the cash
payment of $1,000.00, Mrs. Lewis contributed onethird, and the remaining two-thirds were paid by
her co-purchasers, she ex:ecuting notes for the deferred installments, with a deed of trust on the
property as security; and by agreement of the par. ties the title was conv-eyed to her. There is no evidence tending to show that the sale was not in all
respects fair, nor is it suggested that the property
did not bring its market value. Indeed, the fact
that is sold for a fair price is attested by the circumstances that the appellees suff.ered it to be
lmocked down at that sum, and the assignee in
bankruptcy, doubtless recognizing the fact that it
was incumbered to its full value, asserted no claim
to it in the bankruptcy proceeding. After the purchase, Mrs. Lewis sold off parcels of the land from
time to time and applied the proceeds in part payment of the notes f.or the purchase money; and it
also appeared that other paym·ents were made by
her with her individual means.''
We have before given and
the Harris case.

discuss~ed

the facts of

It is respectfully submitted that the facts of the
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three cases cited and in which it was held that the presumption had been rebutted, are in each instance vastly
different from the set of facts involved in the present
case. The present Shank case falls under the rule as
established by Yates v. Law, and not under the -exception, of which exception the three cases last above named are examples.

DEFENDANT'S .AUTHORITIES-OUR REPLY
Counsel for defendant at pages 8, 9 and 19 of the.
record cites the following authorities in support of his
position herein :
}foreland v. Moreland, 108 Va. 93.
Haynes v. The Parkersburg Railroad Co., 84 S.
E. 923.

Humphreys v. Strong, 141 Va. 146.
Lane v. Tobacco Grawers Assoc., 147 Va. 878.
Kinnier's Admr v. Woodson, 94 Va. 71-1 (Cited
supra).
First National Bank v. House, 145 Va. (Cited
supra).
Harris v. Carver, 139 Va. 673 (Cited supra).
Dickenson v. Paton, 110 Va. 5.
Cohn v. Ward, 9 S. E. 41.
Taking these several cases up in order and commenting thereon briefly, we remark as follows:
The case of Morela.nd v. Moreland was decided in
1908. It was a controversy between a husband and wife,
with respect to a certain deed of separation which had
previously been entered into by them. No question of
cr\1ditor's rights was invovled.
The case of Haynes v. Parkersburg is a West Virginia case. In that Stat•e it has long been held that a
wife's earnings are a part of her separate estate, a rule
which has not been •established in Virginia, and one f.or
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which it is not believed any authority can be found in
this State.
·
The case of Humphreys v. Strong. decided in 1925,
was one between a husband and wife, and in which the
plaintiff, the husband, sought to rescind a deed for certain real estate which he had made to the wife shortly
after their marriage, in pursuance of an ante-nuptial
agreement. It was a controversy between husband and
wife and the question of creditors' rights, v.oluntary
conveyance or presumptions with respect to the owner~hip of property acquired by the wife during coverture, did not arise.
Respecting the Lane cas·e above cited, counsel for
defendant says:
"In the case of Looe v. Tobacco Growets .Association, ·147 Va. 878, 133 S. E., at page 359, Justice McLemore held that, under Section 5134 there
was nothing to prevent the wife engaging in any
lawful business that her circumstances might suggest as desirable.''
The second headnote of the Lane case is as f.ollows:
''HUSBAND AND WIFE-Right of Wife to
Engage in Business-Sale of Chattel Property by
Husband to Wife.-Wherre the contest· is rwt between a husband a.nd his wife and his creditors, but
between a husband and a marketing association as
to hi~ obligations as a member of the association,
there is nothing to pr·event the husband from selling
his chattel property to the wife, nor to prevent her
from engaging in any lawful busin~ss that her circumstances might suggest as desil~a ble. ''
The present contest is between the Cl"editors of E.
M. Shank anq Beulah Shank, wife of E. ~I. Shank.
Therefol"e, the Layne case is, of course, not applicable
to the Shank case.
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Respecting the Kinnier case, counsel for defendant
says, at page 8 :
"In the case of Kinnier's Administrator v.
Woodson, 94 V!a. 711, the syllabus states the law of
the case as follows:
"In an action to satisfy a judgment against a
husband out of land which is in the wife's name, on
the ground that the property was purchased by
funds furnished by the husband when it is shown
that he could not have furrvished them and the proof
is that she was engaged in a business from which
vesources might reasonably be expected with which
to make the purchase, the presumption that the
husband furnished the money has been repelled.''
(Italics supplied).
Can it be said in the present case that it has been
shown to the satisfaction of the Court that E. M. Shank
''could not have furnished the funds which ~rs. Shank
claims as hers in this case 7
We have previously discussed the two cases of
First National Bwnk ·v. House, and Ha'rris v. Carver,
and have shown," as we believe, that the facts of those
cases are of such nature as to distinguish them from the
present Shank case.
The Dickenson case was one in which a }lusband
had conveyed certain real estate to his wife and the conveyance was subsequently set aside at the instance of
l1is creditors on the ground of fr~ud or want of con8ideration. The wife had previously, out of her own
means, discharged a purchase money lien bond on the
property, and· it was held that she was entitled to be
F~ubrogated to the rights of the lienor, she having paid
the bond off 'With her own individual funds.
On the authorities before cited, we submit that
Beulah Shank had no "m.eans of her own," nor any "individual funds;'' consequently, this case is not in point.
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The case of O.ohn v. Ward is a West Virginia case,
and is not applicable here, because, as before stated, ,
under the West Virginia rule, a wife's earnings are regarded as her separate estate, which rule is not in force
in Virginia.

ON BEHALF OF THE PLAINTIFFS THE
FOLLOWING AUTHORITIES ARE CITED:
Yates v. Law, 86 Va. 117, holding:
"It is a presumption of law not affected by
the married woman's act, that the husband owns all
property in possession of wife, especial.ly if living together; and to overcome it she must show by
affirmative proof that the property is her own, and
was acquired by means not derived from him, if he
be insolvent; and this rule exists in favor of all
persons having the right to have his property applied to pay his debts.''

Johns.on v . .Ables, 119 Va. 593, decided in 1916:
"In a suit by creditors of an insolvent husband against the wife, the .presumption is that
e'\·ery conveyance or transfer of real or personal
estate made to the wife during the coverture. either
by her husband or a third person, is founded upon
a consideration furnished by the husband, and is
voluntary and void as to his existing creditors, and
the burden is upon the wife to show by clear and
satisfactry evidence that the consideration was in
good faith paid by her out of her own estate, and
not by her husband. This presumption is based upon the relationship of the parties and the facilities
afforded f.or committing fraud, and exists notwithstanding the emancipation of married women as to
their property rights.''
Brunswick Banl(, and Trust Co. v. Valentine, 164
S. E. 569 (Virginia), decided June 16, 1932:
"In a creditor's suit to set aside trust deed
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from husband to wife, the wife has burden to prove
bona fides of transaction by clear and satisfactory
evidence.
"Where wife's money is delivered to husband
and used as source of credit, presumption arises
that it was intended as gift.
"Mere parol testimony of insolvent husband
that transaction between husband and wife constituted loan, will not as against creditirs, rebut pre·
sumption of gift.''

CONCERNING THE QUESTION OF
SUBROGATION
We respectfully submit that the doctrine of subhas no application to the present case. It is
quite true that where one of two joint purchasers of
property pays more than his share of the purchase
price, out of his or her individual property, or separate
estate, the law will imply a lien for his benefit to the
e xtent of the excess payment.
~roga.tion

However, we do not believe that any authority can
he _found among the Virginia decisions, holding this doctrine to be applicable as against creditors of an insolvent husband, in a suit brought to set aside a voluntary
conveyance, in favor of the wife, who has failed to es·
tablish satisfactorily the fact that the fund used was
her individual property, and in which the advancements were made under such circumstances as that the
law would not even imply that the relationship of debtor
and creditor ·existed. Would equity and good conscience imply a lien to protect a transaction in which it
would not even imply a promise to repay 7

CONCLUSION
Counsel for the plaintiffs and petitioners therefore
most respectully submit that the decree entered by the
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trial court in this case, and here appealed from, was
clearly right and should be affirmed by this Court, because,(1) The defendant has failed to establish by satisfactory and sufficient evidence the bona fides of the
transaction involving the conv.eyance to her of the pr.operty in question.
(2) She has not proved that she paid out of her
·own separate estate, or from her own means, a fair and
adequate consideration for the property which she ree.eived.
(3) The evidence shows clearly that the funds which
the wife used in this connection, and which she now
claims wer-e her own, were not in fact her separate estate, or her property, but on the contrary were the .Property of her husband~ E. M. Shank.

Respectfully submitt·ed this 14th day of August,
1934.
WARD SWANK

H. W. WY-1\NT
Counsel for J. F. Crawn, W. J. Kaylor, Lago and
Stickley and J. V. Lago, Plaintiffs and petitioners.
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