IN THE SUPREME COURT OF VIRGINIA

SUPREME COURT RECORD NO.
000392

VICTOR A. MOTLEY
Petitioner
V.
VIRGINIA STATE BAR

Respondents

APPENDIX  vorume 2

VICTOR A. MOTLEY
2817 North Avenue
Richmond, Virginia

(804) 329-6972

Petitioner




TABLE OF CONTENTS

page
Order of the Disciplinary Board datgd 9/27/99 ........ cee. 1
Claritha Rowe, transcript testimony .......ceeeecenceeecns 6
Brian Rowe, transcript testimony .....ceeeeeeceeccenaaas .. 64
Certificate ....... ceeseancnann e esseececsssanenn - -



b

!

s b

DD O AR oot 530

A=)

! Cowe Nl ,’\'[
VIRGINIA: VSB CLER¥'S GFFILE
BEFORE THE VIRGINIA STATE BAR DISCIPLINARY BOARD
IN THE MATTER OF
VICTOR ALAN MOTLEY

VSB DOCKET NO. 96-032-2545
ORDER
THIS MATTER came to be heard on August 27, 1999, before a duly convened panel of the
Virginia State Bar Disciplinary Board, consisting of Henry P. Custis, Jr., Vice Chair, Bruce T. Clark,
Robert C. Elliott, II, Michael A. Glasser and Werner H. Quasebarth, Lay Member.

The respondent, Victor Alan Motley, appeared pro se. Harry M. Hirsch, Deputy Bar

Coﬁhéel, appeare_d—onbehalf of therrgmla State Bar.

This matter was before the Board on a Show Cause arising from an Order previously entered
by the Board on March 24, 1998, in which it affirmed a Private Reprimand with terms imposed upon
the respondent by the Third District Commitee, Section Two.

Under the terms of the Private Reprimand, the Board required the respondent to undertake
the following corrective actions:

1. Respondent shall immediately begin to timely mail a copy of each court order to his clients
with appropriate cover letters.

2. Respondent shall promptly develop a written office policy which requires that each court
order be timely mailed to his clients with an appropriate cover letter. Said writtenpolicy shall be
signed by each employee of respondent’s office.
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3. Respondent shall promptly certify that he has read the pamphlet from the American Bar
Association concerning docket control which he was given after the hearing in this nllatter and
respondent shall promptly return the pamphlet to Deputy Bar Counsel, Harry M. Hirsch.

4. In addition to his mandatory continuing legal education requirements, respondent shall take
and complete at least six hours of continuing legal education on the topic of criminal procedure. In
the event a suitable continuing legal education program is not available prior to March 14, 1998,
Deputy Bar Counsel, Harry M. Hirsch, is authorized to extend the March 14, 1998 deadline for a
reasonable time to allow satisfactory completion of the term.

That repeated correspondence addressed to the respondent from the Bar (such
: correspondencérbeing dated March 31,- 1998, May-28, 1998 and August 24, 1998) were sent.by Bar
"Counsel to facilitate completion of the above terms by the respondent. In particular, in light of the

tiﬁxing of the entry of the Order and the deadline set forth therein for completion of the aditional CLE,
Bar Counsel extended the date for compliance with this term of the Order as was allowed within such
Order.

That by letter of February 4, 1999, April 15, 1999 was established as a deadline for
completion of the terms of the Private Reprimand, but, notwithstanding such deadline, the respondent
failed to comply with such terms. The respondent advised the Panel at its hearing on August 27,
1999 that he disagreed with the previous findings of the Panel and did not intend to comply with

them.

-——

That under the terms of the Board’s Order of March 24, 1998, if respondent f;iled to comply

-2-



with the terms of the private reprimand, a public reprimand would be imposed.

The Board now finds that the respondent has willingly failed and refused to comply with the

terms of his Private Reprimand.

NOW, THEREFORE, the following public reprimand is imposed effective upon entry of this

Order:
I. FINDINGS OF FACT:

1. At all times relevant hereto, the respondent, Victor Alan Motley (Motley), has been an
attorney licensed to practice law in the Commonwealth of Virginia.

2. Motley was retained by Brian Rowe (Rowe), an adult, to represent him with respect to the
following charges pending against him as a result of a robbery and murders which occurred at the
Happy Mart convenience store in 1995 in Richmond: two counts of first degree murder, one count

of robbery,.and three counts of use of a firearm. The retainer fee was One Thousand Dollars .

($1,000.00). Motley was retained for the purpose of pleading Rowe guilty to the lowest possible
charges.

3. As a result of contact by Motley with the prosecutor, Rowe was able to, and did, plead
guilty of two counts of second degree murder, one count of robbery, and three counts of use of a

firearm.

4. There was no clear convincing evidence that prior to the entry of any pleas, Motley had
failed to inform Rowe and Rowe’s parents that Rowe might not be sentenced according to the
sentencing guidelines and to a term of about thirteen years which apparently was the sentence
expected by Rowe and his parents. Motley argued unsuccessfully the application of the sentencing
guidelines to Rowe’s charges. Rowe was sentenced to ninety three (93) years in the penitentiary.

5. After sentencing, Rowe’s parents asked Motley what could be done and Motley agreed
to appeal the case for an additional fee of Two Thousand Dollars ($2,000.00). Rowe’s parents, who
had paid Motley’s fee and met with him about the case, were apparently not aware that a guilty plea
negated the right to appeal. Rowe claimed to have thought that Motley’s post sentencing efforts
were for the purpose of obtaining a new trial.

6. Motley timely filed a motion to withdraw the gtlilty pleas or, in the E.I—temative, for
reconsideration of the sentence. Upon denial, he timely appealed the denial to the Court of Appeals.

L~ Ty T 3 -
. -de
L



7. The Court of Appeals denied the petition for appeal noting, inter alia, that the sentencing
guidelines calling for a maximum of thirteen years, two months, could not be applied to Rowe
because of the mandatory sentences for the firearms charges alone, totaling thirteen years.

8. Motley failed to timely inform either Rowe or his parents of the denial of the petition of
appeal by the Court of Appeals in time to allow them to decide whether to appeal further to the
Virginia Supreme Court. :

II. NATURE OF MISCONDUCT:

Based on the above findings of fact, the Disciplinary Board affirms the findings of the Third
District Committee, Section Two, which found that the respondent engaged in misconduct in
violation of DR-6-101C of the Virginia Code of Professional Responsibility (competence and
promptness), which provides that “(a) lawyer shall keep a client reasonably informed about matters
“in which the lawyer’s services are being rendered”. =~ S

1. PUBLIC REPRIMAND:

Accordingly, it is the decision of the Board to impose a Public Reprimand and the respondent
is so reprimanded.

Pursuant to Part Six, Section IV, Paragraph 13 (K) (10) of the Rules of the Supreme Court,
the Clerk of the Disciplinary System shall assess costs.

The court reporter reporting this matter was Donna T. Chandler, Chandler and Halasz, P. O.
Box 9349, Richmond, Virginia 23227 (804) 730-1222. |

It is further ORDERED that an attested copy of the Order be mailed, by certified mail, return

receipt requested, to respondent, Victor Alan Motley, P. O. Box 25786, Richmond, Virginia 23260-

=y

=

5786, and hand delivered to Harry M. Hirsch, Deputy Bar Counsel.
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ENTERED this Order this =" { “day of . 2 & /&1 7115 1999,
{

VIRGINIA STATE BAR DISCIPLINARY BOARD

- - . ', ‘_ - .-
BY \\\_,?\.'\.-\_ ~ \_—r-t’)C-g_,sLum ’ P
/ Henry P. Custis, Jr., Vice Chairma;x’ /
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testimony does.
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THE CHAIRMAN: Mr. Hirsch, at the break

you'll get us copies of this?
MR. HIRSCH: Yes. Uh-huh.
THE CHAIRMAN: Are you ready?

MR. HIRSCH: Yes.

CLARITHA ROWE,

was sworn and testified as follows:

DIRECT EXAMINATION

BY MR. HIRSCH:

Q Okay. Ma'am, would you state your nam
please?

A My name is Claritha Rowe.

Q Ms. Rowe, you're the mother of Brian
Rowe; is that correct?

A Yes, I am.

Q And you were involved in the hiring of

Mr. Motley, sitting across the table from me, to
represent your son; is that correct?
A Yes, sir.

Q Why did you=-all hire Mr. Motley?

e,

CHANDLER and HALASZ, INC.
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A Mr. Motley was, name was given to my son
by inmates at Richmond city Jail. At the time Brian
was -- had a court-appointed attorney, who was Mary
Langer, and he was preparing to go to trial with Mary
Langer. She was in the process of getting witnesses
when I hired Mr. Motley.

Q All right. Did you go see Mr. Motley to

hire him?

A Yes, sir.

Q Okay.

A You mean, did I visit him in his office?
Q Yes.

A Yes, sir.

Q What did you ask Mr. Motley?

A When I went to, I asked Mr. Motley to

take Brian's case, would he take Brian's case with,
with the -- I just assume that he was taking Brian's
case, would take Brian to trial.

Q Had Mr. Motley to your knowledge already
been to see your son?

A At that particular time? To my
knowledge, he had talked to him on the phone.

Q Okay. And what did Mr. Motley agree to
do?

A He agreed -- well, in the, in the initial

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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meeting with Mr. Motley, the, the basic thing that
was discussed with us the fee. And that's -- he said
his fee was a thousand dollars.

Q Now, what did you understand the charges
were against your son at that time?

A The charge against my son at that time
were two counts of first-degree murder, two counts of
armed robbery and two counts of firearms charges, I

think was what I understood.

Q The, the fee was what?

A For the lawyer?

Q Uh-huh.

A A thousand dollars.

Q Mr. Motley. Pay Mr. Motley thousand

dollars for the whole thing?
A That's for the whole thing.
Q Now, what did you understand Mr. Motley

was going to do?

A Take Brian to trial.

Q On all the charges?

A Yes, sir.

Q Was there any discussion between you and

Mr. Motley about what services he would provide for
the thousand dollars?

A No, sir, not, not at the beginning.

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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Q Was there any mention at that initial
meeting about your -- about his pleading your son

guilty to any charges?

A No, sir.

Q Now, who paid the thousand dollars to Mr.
Motley?

A Well, I have a son that lives in Atlanta,

Georgia, because I'm poor, I don't have any money, so

I, I called him and he borrowed the money from a bank

down there.

Q But you paid the money to Mr. Motley?
A In a cashier's check.
Q All right. ©Now, after that initial

meeting, did you have any other meetings with Mr.

Motley prior to your going to court with your son?

A Well, I think I met with him on at least
once or twice. Well, the first meeting I didn't have
the money, so I had to borrow the money. So I did

meet with him again after that to give him the

cashier's check.

Q You actually met with him gave him the
check?

A Yes, sir.

Q Now, either of these meetings did Mr.

Motley discuss with you the specifics of the charges

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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that were pending againét your son?

A No, sir. The second meeting I had with
him, I asked him, I said, would you like to know
about Brian. The reason I asked him that was because
I thought he was going to take Brian to trial. I
figured he would need to know something about Brian
in order to take him to trial. And he said he didn't

need to know anything about Brian.

I asked him, you know, had he heard about

Brian or -- because it was all over the TV and in the

newspapers. He said no, he hadn't heard, he hadn't
heard anything. He didn't know anything about it
because it was a criminal case was that publicized on
television.

Q So did Mr. Motley discuss with you the
specifics of the charges against your son?

A Not initially.

Q Did he discuss with you expected
sentences?

A No. He said he would -- at this
particular time I was telling him that Brian, the
second meeting I was telling him Brian had extensive
psychiatric history, and he said he would send for
Brian's records. So I gave him list of all the

places that Brian had gone for psychiatric counseling

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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and he, he wrote them all down. Again I stated,
well, he must have -- you know, this is for him to

take him to trial so he would have to have something

to show at the trial.

Q Now, did you meet with Mr. Motley again

prior to going to court with your son?

A Yes, sir.

Q What, what happened in that meeting?

A He had said he had talked to the
prosecuting attorneys and that they would -- they had

agreed to drop Brian's charges from two counts of

first-degree murder to two counts of second-degree

murder.

(o] All right. Any --

A There was no mention of the firearms
charges. That was it.

Q No mention by Mr. Motley of the firearms
charges?

A No.

Q What about the robbery?

A And one count of robbery.

Q That was mentioned?

A Yes.

Q As remaining?

A The two counts of second-degree murder

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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and the one count of robbery, armed robbery.

Q All right. And did Mr. Motley discuss
with you what, if anything, he agreed to do in order
for the Commonwealth to reduce the charges? Was
there anything that, that your son had to do in order

to get the charges reduced? Was there something in

return?
A That my son had to do?
Q Uh-huh.
A In order to get the charges reduced?
Q Right.
A You mean plead guilty?
Q Whatever.
A In order to get the charges reduced. He

got the charges reduced through the prosecuting

attorney is all I understood.

Q Okay. Now, you mentioned Brian had an
extensive psychiatric record. What did you mean by
that?

A Brian had, Brian had a history of alcohol

abuse that started when he was 12 years old. At that
time he had started experimenting with marijuana, he
had overdosed on marijuana and alcohol, and --

Q Had he been hospitalized anywhere?

A Yes, sir. He was hospitalized in Central

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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State Hospital. He, he spent about a month in

Charter Westbrook Hospital.

Q In this third meeting with Mr. Motley,
was there any discussion of about going to trial or
pleading guilty to any of the charges?

A Okay, sir.

Q Take your time.

MR. GIBNEY: Would you like to take just

a short break.

THE WITNESS: Yes, sir. I'm sorry. I'1ll

be all right.‘ I don't know.

(Recess)

THE CHAIRMAN: Mr. Hirsch, you ready?
BY MR. HIRSCH:

Q Yeah. I think the gquestion I asked was
whether there had been a discussion with Mr. Motley
about whether to go to trial or whether to plead
guilty to the charges?

A At first, at first there was no
discussion at all about, about pleading guilty. He
just, when he said he charged a thousand dollars, we
thought it was such a small amount of money. My son
in Georgia said, that's kind of cheap for a lawyer,
isn't it. I said, it is, but when, when you poor,

you -- a thousand dollars is a lot of money when you

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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poor and ain't got nothing. So I said, yes, I said
it's pretty cheap but that's all he charged.

So when I told Brian -- Brian called,
because Brian had told me Mr. Motley was charging the
other inmates $2,000 and up. I said, Brian, he's
only charging us a thousand. Brian said, that's a
little bit of money. I said, yeah, you know. And, I
guess, Mr. Motley, it must have meant a little, a
bunch of money because when I gave him the check or
check, he just threw it in the corner, didn't even
give me a receipt. So I left the office and my
husband was in the car.

I came back, and I asked his secretary, I
stated Mr. Motley didn't give me a receipt. She
said, yes, he had already left. So she wrote me a
receipt for the thousand dollars. And I'm still
paying on that loan right now because it had about a
6~ or $700 interest rate on it.

Q So was there -- did Mr. Motley raise the
possibility of taking the case to trial as opposed to

pleading your son guilty or not?

A He never talked, he never talked about a
trial. I just assumed that's what we were going to
do.
Q Did you ask him, though?
CHANDLER and HALASZ, INC. 14
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A Because Brian had, Brian had asked Ms.
Langer to take him to trial. We, we never considered
pleading guilty to anything.

Q Did you ask Mr. Motley whether he was
going to take your son to trial?

A I don't know if it came up. Initially it
didn't come up in the initial conversation because
when he said his fee was a thousand dollars, he said
nothing about it was just for, to plead Brian, for
Brian to plead guilty. Because later on after a few
meetings we talked about it and his fee, and he said,
he said other lawyers charge $7,000 to plead somebody
guilty. He said, I only charged you a thousand. I
had no idea that's why he took Brian's case was for

Brian to plead guilty.

Q Now, did --
A None whatsoever.
Q Now, did you have this discussion with

Mr. Motley before or after your son actually pled

guilty?
A About the $7,0007
Q Yeah.
A I'm trying to remember. I think it was

afterwards. I'm not sure. I'm not real sure about

the sequence of things.

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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Q Okay. Befére your son pled guilty, did
Mr. Motley discuss with you the effect of the, the
consequence of pleading guilty with respect to

appeals?

A No, sir. I had a son-in-law who had been

incarcerated. I only found out about it there was no

appeal when he came out and he told me. He said, you
know there's no, no appeal on a guilty plea, don't
you. I said, no, I didn't know that. Because Brian
was only doing what I told him to do. He said there
was no plea -- no appeal on a guilty plea.

Q Now, you went to court when, when your
son pled guilty. After that proceeding, did you have
any discussions with Mr. Motley?

A Yeah. Right after we ran out in the
hallway, and he said he was going to file a motion
to -- he said he didn't understand why that they
didn't stick by the guidelines, something. I don't
know. I'm trying to think what happened.

Q All right. I think you're, you're after
the sentencing.

A Okay.

Q Do you remember what happened at
sentencing? Your son got 93 years; right?

And after the sentencing, were you

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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shocked?

A I was shocked.

Q Did you ask Mr. Motley about the
sentence?

A Yeah.

Q What did you ask him?

A I asked him why. Because he had told us

that Brian was going to got no more than about 12 or

13 years. That the judge, that the, according to the

sentencing guidelines, that's all he could get was 12

or 13 years.

Q And did you ask Mr. Motley what could be

done at that point?

A Yeah.
Q What did he tell you?
A He said he was going to file a motion to

withdraw the guilty plea. I think that's what
happened.

0 Was there any discussion with Mr. Motley
about appealing the case?

A That was the appeal, wasn't it. I
thought that's just, that's way you do things.

Q Did Mr. Motley charge you any additional
monies other than a thousand dollars?

A He said he was going to charge me extra

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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$2,000.

Q And what was that for?

A This was to appeal Brian's case.

Q A1l right. And did you begin paying the
$2,0007?

A Yes, sir. I was working part-time. I'm
a nurse and I work part-time. So I was -- I started

paying. I got the receipts that I have. I started
paying on the $2,000. He said, like I said, I paid
in installments but he didn't give me any kind of
specific date or time or time of month to pay it. I
just paid what I could pay when I could pay it.

Q Right. Did Mr. Motley explain to you
what the possible results of the appeal could be?

A That Brian would get a new trial. He
would get a trial.

Q Okay. Did you receive a copy of the, of
the motion that you mentioned a minute ago, the

motion to withdraw guilty plea?

A I went to his office got a copy of that.
Q Was that --

A The motion appeal.

Q When did you receive a copy of that?

A The motion?

Q Uh-huh.

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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CLARITHA ROWE: DIRECT TESTIMONY
A For him to file the appeal?

Q You mentioned a motion to withdraw the

guilty plea.

A Okay.

Q You say you got a copy of that, or did
you?

A Yes, sir. A motion to withdraw the

guilty plea?’

Q Right.
A Yes.
Q Okay. Was this something that you picked

up from Mr. Motley's office?

A Yes, sir.
Q Or something he mailed to you?
A No. Mr. Motley never mailed me anything.

The only time I got a correspondence from him was in
June when I found out about the denial of the appeal.
I went to his office and I asked him about it because
Brian had called me, told me he had found out about
it. This was in end of May when Brian found out
about it. And I went to Mr. Motley's office and
asked him about it. And I asked him, because we had
talked on the phone, and he said -- about the appeal.
He kept saying he couldn't do anything about it.

Everi though he was charging me money, he said he

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763
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couldn't do anything about it.

So I went to his office and.I confronted
him and I asked him why he waited too late to appeal
because the appeal could go to another step, because
I didn't know it could go to another step. And he
said it wouldn't do any good. And I asked him, I
said, about being -- I said, well -- he was something
about he, he 'didn't think it would do any good. So I

said, well, what about --

Q Take your time.
A His secretary was sitting right there and
she heard the whole conversation. Because we had

talked on the phone. And she said, I don't know why
Mr. Motley don't keep in touch with, with his
clients. She was talking about the inmates because
she said he never wrote them or anything. And she
said it was sad.

But most of the telephone conversation
that he got recorded, logged in, is where Brian would
talk to the secretary. So I asked him, he said, he
said in his office, he said -- he was standing beside
his secretary. He said, I wasn't retained as Brian's
lawyer. Well, I'm asking you now, are you going
to -- can you take Brian's case to another step? And

he said it wouldn't do any good. I said, well, can

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763 20
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you send me a letter saying you're refusing to act as
his lawyer further. But when he sent the letter, the
letter didn't say that. It said that I didn't retain
him as an attorney. That letter was mailed to me a
couple of days after I confronted him in his office.

In his office he said when I started
asking for copies of different things, he said -- I
asked him, how long do you keep inmates' files? He
said, I keep it through the appeals process. And I
was asking him about it, and he said your son was
main person anyway. He just hollered at me. Your
son was the main person anyway. I got the tape right
here. You want to hear it. I said no, I don't need
to hear the tape now. What good would it do to hear
the tape now.

Q Let me show you what's marked Exhibit 9.
Is this the letter you're referring to Mr. Motley
sent to you?

A Yes, sir. That's only correspondence I
ever got from him. Everything else I picked up in
the office. If I got anything, I went to the office
and got it. I got the envelope where he sent me -- I
asked him for a copy of the, the denial of the motion
and a copy of the appeals. Everything I picked up in

the office.

CHANDLER and HALASZ, INC.
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Q Now, you said Mr. Motley told you that he
hadn't been hired to represent your son. Was that
what you just said?
A What, the last conversation I had with
him in his office.

Q Yes.

A Uh-huh. He said he hadn't been asked to,
to keep the, to stay as Brian's attorney through the
appeals process, but I thought that's what I was
paying the money for. I had paid him on the second
2,000, I had paid almost 1500. So if I, if I wasn't
going to keep him as an attorney, why was I paying
the money. I didn't understand that. I didn't
understand that at all.

Q Was there a written agreement between you

and Mr. Motley about what he would do and how much

you would pay?

A There was nothing.

Q Nothing.

A Something that I signed?

Q Uh-huh.

A No.

Q How did you find out -- I'm sorry. Go
ahead.

A I might have signed something about
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saying the money, about the second 2,000.
Q You talking a statement of fees?

A Yes.
Okay. The second 2,000, all I told him I
didn't have any more money. So I think he got me to
sign something saying I was going to pay $2,000 on

the appeals, but I was going to pay him in

installments.
Q Did you get a copy of that?
A Huh-uh. \\_wd,w~-““’\
0 The, the appeal from the Court of Appeals

at the Court of Appeals was denied, wasn't it?

A Yes, sir.
Q Okay. How did you learn about that?
A When Brian called me, Brian called me in |

late May because he said he had been calling Mr. /

Motley. Motley wouldn't accept his charges. He keptf
calling, calling and calling. When Mr. Motley did f
accept it, the calls from him, that's when Brian
learned about the appeal was denied, and then he

called me and told me.

Q And that's when you went to see Mr.
Motley?

A He hadn't got -- told me about 1it.

Q Did Mr. --

CHANDLER and HALASZ, INC.
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CLARITHA ROWE: DIRECT TESTIMONY >°

A I asked him why he didn't send Brian
something in jail. He said all his correspondence
was through me and that I was supposed to relate it
to Brian, because he never mailed Brian anything.

Q Did Mr. Motley at any point tell you it
was too late to appeal to the next level?

A After it was too late he told me. This
was in May he told me. He said, he said he couldn't
do anything about it. It was nothing he could do.
It wouldn't do any good. The date had already passed
by.

Q Did this conversation take place the
first time you went to see him after you learned of
the denial of the appeal?

A The first time I went to see him after I

learned, after I learned about the denial.

Q Right.

A I called him on the phone.

Q Uh-huh.

A Asked him about it. At that particular

time I talked to him, I didn't know it was another
step that could be taken. I had no idea then.

Q Had you received the copy of the decision
of the Court of Appeals at that point?

A No, sir.
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Q How did you receive a copy?

A I went to his office and I asked for a

copy and he gave it to me in my hand.

Q Did he explain it to you?

A No.

Q Now, you were going by the office making
payments?

A Qes, sir.

Q Were you not?

A Yes, sir.

Q On the appeal?

A On the appeal.

Q Right.

A I had already made the first thousand
dollars.

Q Right.

When you would make these payments, what
typically would happen when you would, when you went

to the office? Who would you see?

A The first person I would see would be his
secretary. And I would ask if he were there. If he
wasn't there, then she accepted the money. If he was

there, then he accepted the money.

Q And on these occasions when he was there

and he accepted the money, would .the two of you
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38

discuss the case in any way?

A Huh-uh. I just went to pay the money on
the appeal.

Q So was there, was there any instance
where you learned of the nature of what was going on
with the appeal when you were paying a payment on the
debt?

A i didn't know anything about the appeal
until May when he said it was denied, when Brian
called me, told me it was denied.

Q Now, when Mr. Motley told you that the
appeal was denied, did he tell you fhat there was
something else that could be done or did he tell you
there was nothing else that could be done?

A He told me there was nothing else he
could do.

Q Did you discuss with Mr. Motley your
expectation that, the thought the appeal was for the
purpose of getting a new trial?

A Uh-huh, that's what I thought appeal was.
I didn't have any kﬁowledge of anything like that.

Q When did you discuss that with Mr. Motley
before or after you found out of the denial decision?

A I didn't find out about the denial until

May. That's when communication between me and him
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CLARITHA ROWE: DIRECT TESTIMONY
had broken down. At that particular time I stopped

talking to him so it had to have been before. I
stopped -- when he told me in that office what he
told me, it was just like I, even though he only
charged me a thousand dollars, I trusted him, and
Brian trusted me because I trusted him.

He, he made he feel like somebody that
was stripped.right in his office. I felt like the
stupidest person in the whole world getting my son to
plead guilty to all that stuff. And he turned around
and he had the attitude he had, Don't you know your
son was the main person. It was right in the
pre-sentence report. That's what he said. You can
look at the tape yourself or the confession. And

this was the last, this was the last time I talked to

him.

Q Now, let me take you back just a second
to --

A I just want to ask him why he did what he
did. I just want, I just want to see his face and

ask him why did he do what he did. I'm a nurse and I
know that people supposed to have integrity, but to
sit down and said he did take Brian's case and he
know from the start what he was going to do, I just

want to ask him why he did it. That's why I want to
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ask him face-to-face wh& did you do it.

You sit here and you're in a hearing, you
had an option but you didn't give my son the option.
I just want to ask you face to face why, why, why did
you take Brian's case? Why do you just charge me a

thousand dollars?

THE CHAIRMAN: Ms. Rowe, Ms. Rowe.
THE WITNESS: VYes, sir.
THE CHAIRMAN: Mr. Motley will -- 1
assume will testify.
THE WITNESS: I'm sorry. I'm sorry.
THE CHAIRMAN: Mr. Hirsch.
BY MR. HIRSCH:

Q Let me ask you one more guestion.
Earlier you said when I asked you about the sentence
that your son received and you said Mr. Motley had
told you that your son would get about 12 years I

think you said?

A He said 12 according to the sentencing
guidelines. He said Brian could get no more than 12
years.

Q Do you recall when Mr. Motley told you
that?

A I was in his office when he told me.

Q How did he explain that to you? Tell us

CHANDLER and HALASZ, INC.
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what he related to you.

A He, he was saying that, saying that
because of the sentencing report that the judge had
to stick by the sentencing guidelines and that the
sentencing guidelines, according to it, Brian would
get no more than 12 years.

Q Do you recall whether Mr. Motley told you
that the senfencing guidelines were discretionary
with the judge?

A He didn't tell me that.

Q When you found out that the Court of
Appeals decision had been denied, is it your
testimony that Mr. Motley when you confronted him
with that told you it was too late to appeal further
or it was not too late?

A Somewhere, somewhere in the conversation
he said, Anyway, it's too late.

Q Okay. Would you answer the guestions of
Mr. Motley, please.

MR. MOTLEY: Yes.

CROSS-EXAMINATION

BY MR. MOTLEY:

Q When you-all hired me to take this case,

about how far was the trial scheduled for?

CHANDLER and HALASZ, INC.
(804) 730-1222 or 1-800-427-8763 23




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42
CLARITHA ROWE: CROSS EXAMINATION

A Which trial?
Q Brian's trial.
A Before you -- when we admitted Mary

Langer as an attorney?

Q Right. And you-all hired me, about how
long -- how much later was it before the trial was

supposed to be?

A We hired you right around -- I don't
remember the time frame, exact time.

Q Two to three weeks be about right, half a
month?

A Brian was supposed to go to trial

sometime in that June.

Q Uh-huh.

A Represented by Mary Langer.

Q Okay.

A Now, I can look at the receipts on my

papers and tell you about when that was.

Q Uh-huh. Now, why did you-all want to
leave the Public Defender?

A Brian had -- initially Ms. Langer wanted
Brian to plead guilty, and Brian refused to plead
guilty. So we asked her to take it to trial. At
that particular time‘she was getting ready to take it

to trial. 1It's, it's under the assumption, I guess,
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among common people that if you pay an attorney, a
paid attorney will work better for you than, than a

Commonwealth's Attorney.
Q Uh-huh.

A So, so by paying you, I thought you were

working in Brian's best interest.

Q Uh-huh.
A I had no idea that you didn't care.
Q Uh-huh. Now, about how long had she been

working with Brian, say, before you-all decided to
switch lawyers?

A How long had she been working with Brian?

0 Right. I mean, she represented him in
preliminary hearing; right?

A (Deponent nodding head.)

Q Then there was a time period between
there and the time you-all decided to leave her?

-\ I'm not sure of the time. What do you
want, an exact date?

Q No, no. Just about what length of period
of time, one month, two months, three months?

A Brian was -- Brian came up in January.
He had just turned 18. And he came up for his
conyictions in January.

Q Uh-huh.
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A At that time I guess between January,
sometime between January after that because of the
events I guess somewhere along that he was appointed
Mary Langer as Commonwealth's.

Q So she was his attorney between, say,
January and the end of May when you-all --

A I can't say between January. I don't

know how long he was incarcerated before he was

appointed a Public Defender.

Q Okay.
A I'm not sure.
Q You said she wanted to plead him guilty

to first-degree murder?

A She wanted to plead him, wanted him to

plead guilty.

Q First degree?

A Not to plead him guilty.

Q Uh-huh. Okay.

A It's a difference, you know.

Q Yeah.

A When you want somebody to plead guilty,

then you plead them guilty because you want them to

plead guilty.

Q Right. Do you know why she wanted him to

plead guilty?
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A To first-degree murder?

Q Yeah.

A Do you?

Q I hadn't talked to her.

A Did you know at the time that I hired you

why she wanted him to plead guilty to two counts of
first-degree murder?

Q No. Because I had never talked to her so
I don't know.

A Okay.

Q Would you think it would be based on what

she knew about the case?

A I don't know. I would have to ask her
that.

Q Okay.

A I don't know.

Q Have you ever listened to the videotape

confession that he gave about this?

A Man, that's interesting, Mr. Motley,
because when you first, when you first approached the
Prosecutors Attorney's Office, they gave you that
video. And I asked you in your office, I said, Do
you want us to listen. You said you didn't have to
listen to it because they had already told you what

was on the video.
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Q No.

A I said, well, did you know Brian was on
drugs and alcohol at that time? You said that the
prosecutor say that Brian didn't seem to be under the
influence. So at that particular time you didn't see
any need for me to at least look at the video.

Q This was the first time we had talked?

A I'm not saying it was the first time.

I'm saying when you approached, you told me you
approached the prosecutors and they gave you the
video. And I sat in your office and I asked you
could we look at the video of Brian's confession.

You said, you just said there was no need because
they had already told you what was on it. And I
said, did you know that Brian was under the influence

of alcohol and drugs at the time.

Q Uh-huh.
A You said that they told you that he
didn't seem to be under the influence. The only

other time you mentioned the video when it was in our

last confrontation and you said you want to see the

video now. I said there's no need to see it now.
Q Uh-huh.
A I, I mean, the time to look at it would

have been when it would have done us some good.
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Q Well, Jjust for clarity, the video came
from the Public Defender's Office?
A Wherever it came from.
THE CHAIRMAN: Mr. Motley, excuse me.

MR. MOTLEY: Yes.

THE CHAIRMAN: While we have not heard an
objection, the rules of evidence here are very
loosely enforced.

THE WITNESS: Okay.

THE CHAIRMAN: And, and usually we don't
have too many objections in here, but I want to read
the charges of misconduct again. It's a lawyer shall
keep a client reasonably informed about matters in
which the lawyer's services are being rendered.

That's the determination this Committee
has to make. And if you could limit your questions
to that issue, the Committee would be very
appreciative.

MR. MOTLEY: Yes, sir, but I was Jjust
really responding to, I guess, the gquestions that
the -~ Mr. Hirsch had asked the witness as far as,
you know, what she knew or really her expectations,
because I think that could shed some light on just,
just what she knew or what she thought was going to

be taking place. But it won't be long, sir.
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THE CHAIRMAN: Again, there's no
objection. I'm just advising you of the Committee's
role.

MR. MOTLEY: Uh-huh.

BY MR. MOTLEY:

Q Now, in your opinion if I knew he was
going to plead guilty, I mean, would I really have to

listen to a éape?

A Then why did you ask him to ask if I
listened to it. I didn't understand your gquestion.
You asked did I listen to his taped confession. I

had no reason to listen to if you had given it to me
to listen to.

Q If you had listened to the tape, you
would know what part he played in th