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MOTION FOR DECLARATORY JUDGMENT 

Filed April 15, 1980 

COME NOW the Complainants, Blair W. Cupp, Dorothy 

s. Cupp, and Wolf Trap Nursery, Inc, by counsel, pursuant to 

Code of Virginia of 1950, as amended, Section 8.01-184 et 

seg., and respectfully represent as follows: 

1. That the Complainants are the owners of certain 

real estate located in Fair fax County, Virginia and more 

particularly described as 9439 Leesburg Pike, Vienna, 

Virginia 22180, Tax Map Reference 28-2 ((1)) 19, consisting 

of approximately 6.7208 acres. 

2. That the Complainants have operated a nursery 

under the trade name of Wolf Trap Nursery, Inc. on the above 

described premises since May, 1972. 

3. That at the time the Complainants commenced the 

operation of Wolf Trap Nursery, the subject property was 

zoned RE-1, and under the then existing Fairfax County zoning 

Ordinance (1959) Section 30-2.1, such a nursery was inter­

preted to be a use permitted by right. 

4. That since it commenced operations, the physi­

cal layout of the nursery has consisted of three greenhouses, 

a small office which connects two of the greenhouses, and 

several open air sheds which provide protection for potted 

and healed-in plants not grown in the greenhouse. 

5. That approximately eighty-five percent (85%) 

of the retail sales of the nursery are attributable to sales 

of the plants and the remaining fifteen percent (15%) of 
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receipts are derived from landscaping services and from the 

sale of certain accessory items which are incidental to the 

sale of plants --- insecticides, pesticides, fungicides, 

sprayers; plant foods {liquid and granular); lawn foods 

{liquid and granular); weed killers; flower and grass seeds; 
·: 

peat moss; mulch; potting so if.;. pots; garden tools; and bird 

baths. 

6. That on or about September 17, 1979, the Peti­

tioners filed an application to the Board of Supervisors for 

a special exception {Special Exception No. 091-D-79) under 

Section 3-104 and 9-003 of the zoning Ordinance, for the 

following proposed use: 

••• "modification and expansion of exist­
ing plant nursery, with variance to 
additional standards for the use to 
allow an existing lath house and parking 
area to remain close to the abutting R 
district then allowed by those addi­
tional standards." 

A copy of the application is attached hereto, 

marked Exhibit A and made a part hereof. 

7. That on December 5, 1979, the Planning Commis­

sion voted to recommend to the Board of Supervisors approval 

of SE 091-D-79, conditioned on conformance with certain: 

development conditions, including the following: 

a. Construction of a deceleration/right turn lane 

for entrance to the plant nursery. 

b. Dedication of right-of-way to 100 feet from the 

centerline for a third eastbound lane and a standard service 
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drive, the exact amount of dedication to be set by DEM at the 

time of site plan review. 

8. That the Staff also recommended conditioning 

approval of SE 091-D-79 on compliance with the Zoning Ordi­

nance provision concerning plant nurseries (Article 2~, Part 

3), approved on October 22, 1979, subsequent to the filing of 

Petitioners • application, which provision permits only the 

sale of " ••• items designed solely to maintain and preserve 

the life and health of nursery stock such as fungicides, 

insecticides, chemicals, peat moss, humus, mulches, and 

fertilizers." 

9. That at a regular meeting of the Board of 

Supervisors held on March 10, 1980, the Board denied SE 091-

D-79. 

10. That the above mentioned amendment to the 

Fairfax County Zoning Ordinance, dated OCtober 22, 1979, 

pertaining to plant nurseries, is unreasonable and arbitrary 

on its face, and therefore unconstitutional in that it bears 

no reasonable relationship to the public health, safety and 

welfare. 

11. That the October 22, 1979 zoning Ordinance 

amendment is unconstitutional as applied to Complainants' 

property. 

12. That the Board of Supervisors acted arbi­

trarily, capriciously and unreasonably in denying SE 091-D-

79, in that its decision was based on compliance by the 
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Complainant on the above mentioned unconstitutional zoning 

provision. 

13. That the Complainants have a vested right in 

developing their nursery businesss, and the action of the 

Board of Supervisors constitutes a confiscation and unreason­

able taking of Complainants• property. 

14. That the Board did not have the authority 

under the enabling statute or local ordinances to require the 

Complainants to meet the development conditions specified in 

paragraph 7 of this Motion for Declaratory Judgment. 

15. That the Board acted arbitrarily, capricious­

ly and unreasonably, and therfore unconstitutionally, in 

applying the said development conditions to Complainants • 

property, in that Complainants• proposed development does not 

create the need for the dedication or deceleration lane. 

WHEREFORE, your Complainants respectfully pray 

that the Court grant the following relief: 

1. Declare unconstitutional, on its face and as 

applied to Complainants• property, Article 20, Part 3 of the 

Fairfax County zoning Ordinance, which provision permits only 

the sale in plant nurseries of " ••• items designed solely to 

maintain and preserve the life and health of nursery stock 

such as fungicides, insecticides, chemicals, peat moss, 

humus, mulches, and fertilizers." 

2. Declare unconstitutional the imposition by the 

Board of the development conditions applied to Complainants• 

property. 
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3. Declare that Complainants are entitled to 

modify and expand their nursery as a use existing on the 

effective date of the zoning Ordinance, and that Complainants 

are in compliance with all zoning regulations. 

4. Direct Fairfax County to issue the appropriate 
·: 

per~.~ts to allow Complainants to modify and expand their 

nursery and enjoin Fairfax County from interfering with 

Complainants' development. 

seem just. 

5. Grant such other relief as may to the Court 

BLAIR W. CUPP, DOROTHY S. CUPP, 
and WOLF TRAP NURSERY, INC. 
By Counsel 

* * * 

ANSWER AND GROUNDS FOR DEFENSE 

Filed May 13, 1980 

COMES NOW, Defendant Board of Supervisors, by 

counsel, and responds to Complainants' Motion for Declaratory: 

Judgment as follows: . 
1. Defendant admits t~t Complainants Blair w. 

Cupp and Dorothy s. Cupp are owners of re~l property located 

in Fairfax County, Virginia, at 9439 Leesburg Pike, Vienna, 

Virginia 22180, consisting of approximately 6. 7208 acres 

{hereinafter, the subject property). The rest of the allega­

tions of Paragraph 1 are denied. 
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2. Defendant admits that Complainants Blair W. 

Cupp and Dorothy s. Cupp operate a nursery called Wolf Trap 

Nursery on the subject property. Defendant is without 

knowledge to determine when Wolf Trap Nursery began and 

therefore denies the rest of the allegations of Paragraph 2. 

3. Assuming that Wolf Trap Nursery began in 1972, 

Defendant admits that the subject property was zoned RE-1 at 

that time. The rest of the allegations of Paragraph 3 are 

denied. 

4. Defendant is without facts to verify the 

allegations in Paragraph 4 and therefore denies the same. 

5. Defendant is without facts to verify the 

allegations in Paragraph 5 and therefore denies the same. 

6. Admitted, except that no Exhibit A was attached 

to Defendant's copy of the Motion for Declaratory Judgment. 

7. Admitted. 

8. Defendant admits that the staff recommendation 

approval of SE 091-D-79 so long as Wolf Trap Nursery complied 

with the Zoning Ordinance provision concerning plant nurser­

ies (Article 20, Part 3) approved on October 22, 1979, 

subsequent to the filing of Complainants' application. 

Defendant denies the rest of the allegations in Paragraph 8. 

9. Admitted. 

10. Denied. 

11. Denied. 

12. Denied. 

13. Denied. 
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14. Denied. 

15. Denied. 

16. Defendant denies all allegations not otherwise 

admitted. 

WHEREFORE, having answered the allegations con­

tained in the Motion for Declaratory Judgment, Defendant 

requests this Court to: 

1. Dismiss Complainants' Motion for Declaratory 

Judgment1 and 

2. Award Defendant such additional relief as the 

Court may deem appropriate. 

GROUNDS FOR DEFENSE 

COMES NOW, Defendant Board of Supervisors, by 

counsel, and states the following Grounds for Defe'nse: 

1. The Defendant Board of Supervisors action to 

deny SE 091-D-79 was reasonable, justified, constitutional 

and bore a reasonable relationship to the public health, 

safety and welfare. 

2. The October 22, 1979 z·oning Ordinance is 

constitutional as applied to the subject property. 

3. The Complainants have no vested right in 

developing their nursery business. 

4. The Defendant Board of Supervisors has author­

ity under the enabling legislation and local ordinances to 

require the Complainants to meet the development conditions. 

5. Complainants have not alleged an actual case or 

controversy and none exists. 
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6. Complainants are estopped from bringing this 

action because they requested the Defendant Board of Supervi­

sors to deny SE 091-D-79 and were granted their request. 

7. Complainants have failed to exhaust their 

administrative/legislative remedies. 

8. Complainants, having requested the Defendant 

Board of Supervisors to deny SE 091-D-79, have taken incon­

sistent positions to the detriment and prejudice of the 

Defendant Board of Supervisors. 

9. Complainants are barred from bringing this 

action by the doctrine of approbate and reprobate. 

/ 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA 
By Counsel 

* * * 

PLEA IN BAR 

Filed May 13, 1980 

COMES NOW, Defendant Bpard of Supervisors, by 

counsel, and files this Plea in Bar and grounds therefor ·, 

allege~·, .. £nat Complainants, by counsel, requested denial of 

their Special Exception application, SE 091-D-79, and were 

granted their request, and thus no case or controversy 

exists. 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA 
By Counsel 
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* * * 

ORDER 

Entered May 14, 1980 

THIS CASE came on before this Court on agreement of 

counsel as follows, and 

IT APPEARING TO ·THE COURT that Petitioners' Peti­

tion for Writ of Certiorari and Writ of Certiorari shall be 

quashed, and 

IT FURTHER APPEARING TO THE COURT that Respondent 

shall pose no objection to Petitioners' case Blair W. Cupp, 

et al. v. Board of Supervisors, In Chancery No. 66424, based 

on the fact that it is styled a Declaratory Judgment, and 

shall pose no objection on procedural grounds to Petitioners 

raising the issues set forth in the Declaratory Judgment 

action, 

IT IS HEREBY ADJUDGED, ORDERED and DECREED that 

Petitioners' Petition for Writ of Certiorari and Writ of 

Certiorari shall be quashed and this case is dismissed. 

THIS ORDER IS FINAL. 

ENTERED this 14th day of May, 1980. 

LEWIS D. MORRIS 

* * * 
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MOTION TO AMEND GROUNDS FOR DEFENSE 

Filed September 2, 1980 

COMES NOW, Defendant Board of Supervisors, by 

counsel, and respectfully moves this Court to grant its 

Motion to Amend Grounds for Defense by adding three grounds 

as Paragraphs 10, 11 and 12 as follows: 

10. The October 22, 1979 Zoning Ordinance 

amendment concerning nurseries is reasonable and justified on 

its face and bears a reasonable relationship to the public 

health, safety and welfare. 

11. That Defendant Board of Supervisors' action 

to deny SE-091-D-79 in no way constitutes a confiscation and 

unreasonable taking of Complainants' property. 

12. That Defendant Board of Supervisors' action, 

if it had applied the proposed development, would not have 

been arbitrary, capricious or unreasonable. 

The reasons for this Motion are: 

1. To insure that Defendant Board of Supervisors 

has all grounds of defense available to it at trial1 and 

2. To give Complainants ample notification of 

such additional ground (there are still seven weeks before 

trial at the time of sending a copy of this Motion to counsel 

for Complainants) • 

Motions to amend pleadings are generally liberally 

granted to further the ends of justice. See Rule 1:8 of the 

Rules of the Supreme Court of Virginia. See also lB M.J., 

Amendments, §§ 4, 6 and 10, Haymore v. Brizendine, 210 Va. 
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578, 172 S.E.2d 774 (1970) and Griffin v. Rainer, 212 va. 

627, 186 S.E.2d 10 (1972). 

WHEREFORE, Defendant respectfully requests this 

Court to grant its motion to Amend Grounds for Defense. 

• 

BOARD OF SUPERVISORS OF 
FAI~AX COUNTY, VIRGINIA 
By Counsel 

* * * 

DECREE 

Entered September 30, 1980 

THIS MATTER came on to be heard on August 15, 1980 

upon the Defendapt's Plea in Bar, upon due and timely notice, 

upon argument of counsel, and having been duly considered by 

the Court; it is hereby 

ADJUDGED, ORDERED and· DECREED that the Plea in Bar 

is hereby dismissed. 

ENTERED this 30th day of September, 1980. 

RICHARD J. JAMBORSKY 

* * * 
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Dear Counsel: 

LETTER OPINION OF JUDGE 
JAMES C. CACHERIS 

Apr i 1 17 , 19 81 

The Court has reviewed the pleadings, evidence, 
authorities and arguments of counsel. 

Complainants, Blair and Dorothy Cupp (Cupp), 
instituted this suit to have a County zoning ordinance 
declared unconstitutional and to have declared as unconstitu­
tional certain developmental conditions. 

The Cupps own and operate Wolf Trap Nursery which 
contains 6.7208 acres. The property is zoned R-1, except for 
a small subdivision zoned R-2. The nursery is located at 
9439 Leesburg Pike, Vienna, Virginia, along the busy Route 7 
corridor. 

On September 17, 1979 Cupp filed an application to 
the Board for a special exception in order to expand the 
nursery. 

On December 5, 1979 the Planning Commission recom­
mended approval with certain developmental conditions. 

I 
Ordinance 

The ordinance was passed on October 22, 1979 and 
the pertinent amendments provide: 

"GARDEN CENTER: An area or establishment engaged 
in the retail sales of items for the landscaping and main­
tenance of gardens, grounds and yards such as trees, shrubs, 
plants, seeds, bulbs, mulches, fertilizers, garden tools, 
pottery, statues, bird baths and other such items. Landscape 
contracting of items sold on the property shall be permitted 
as an accessory use. For the purpose of this Ordinance, 
garden centers shall be deemed RETAIL SALES ESTABLISHMENTS. 

4. Delete the term and definition of NURSERY, 
PLANT in entirety and substitute in lieu thereof, in its 
proper alphabetical sequence, a new term and definition of 
PLANT NURSERY to read as follows: 

PLANT NURSERY: An area or establishment for the 
propagation, cultivation and growing of nursery stock such as 
trees, plants, shrubs and vines. Retail sales from the site 
may be permitted as an accessory use and shall be limited to 
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nursery stock grown on the property and items designed solely 
to maintain and preserve the life and health of nursery stock 
such as fungicides, insecticides, chemicals, peat moss, 
humus, mulches and fertilizers. Retail sales of items not 
designed solely to maintain and preserve the life and health 
of nursery stock such as garden tools, hoses, pottery, 
statues and bird baths shall be deemed a GARDEN CENTER and 
shall be prohibited. Landscape contracting of nursery stock 
grown on the property shall be permitted as an accessory use. 

For the purpose of this Ordinance, growing of 
nursery stock shall include stock which is grown on the 
premises and stock which is purchased elsewhere and trans­
planted for growth on the premises." 

The sale of plants is the principal retail business 
of the nursery. In addition, the nursery sells plant food, 
pots, weed killer, fertilizer, sprayers, garden tools and 
other items accessory to sale of plants. 

Philip Yates, Zoning Administrator, testified as 
to a list of items that would be allowed and not allowed to be 
sold under the amendment to the Ordinance: 

Hand Sprayer 
Bug Sprayer 
Sprayer with water 
Sprayer with fertilizer 
Plastic Watering Can 
Tree in a ceramic pot 

Ceramic pot with plate 
Terra cotta duck 
Tree Wrap 
House plant spikes (fertilizer) 
Pruning shears 
Bulb planter 
Booklet on care of plants 

Allowed 
Allowed 
Not Allowed 
Allowed 
Not allowed 
Allowed to sell tree 
but not the pot 

Not Allowed 
Not Allowed 
Allowed 
Allowed 
Not Allowed 
Not Allowed 
Not Allowed 

Mr. Yates testified to a number of other items that 
would be allowed to be sold under the Ordinance and items 
that would be prohibited. He testified no studies were 
undertaken before the Ordinance was promulgated. 

Complainant, Blair Cupp, testified that a plastic 
container is necessary to control plant moisture. 

In Board of Supervisors of Fairfax County v. 
Allman, 215 Va. 434, 444, 445 (1975), the Supreme Court of 
Virginia stated in quoting from other cases: 

"The general principles applicable 
to a judicial review of the validity of 
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zoning ordinances are well settled. The 
legislative branch of a local government 
in the exercise of its police power has 
wide discretion in the enactment and 
amendment of zoning ordinances. Its 
action is presumed to be valid so long as 
it is not unreasonable and arbitrary. 
The burden of proof is on him who assails 
it to prove that it is clearly unreason­
able, arbitrary or capricious, and that 
it bears no reasonable or substantial 
relation to the public health, safety, 
morals, or general welfare. The court 
will not substitute its judgment for 
that of a legislative body, and if the 
reasonableness of a zoning ordinance is 
fairly debatable it must be sustained. 
(citing cases) 

. . . 
In Fairfax County v. Snell Corp., 

214 va . 6 55 , 6 59 , 2 o 2 s • E • 2 d 8 8 9 , 8 9 3 
(1974), we quoted from Carper and then 
said: 

"Inherent in the presumption of 
legislative validity stated in Carper is 
a presumption of reasonableness. but, 
as Carper makes plain, the presumption 
of reasonableness is not absolute. 
Where presumptive reasonableness is 
challenged by probative evidence of 
unreasonableness, the challenge must be 
met by some evidence of reasonableness. 
If evidence of reasonableness is 
sufficient to make the question fairly 
debatable, the ordinance 'must be sus­
tained'. If not, the evidence of 
reasonabless defeats the presumption of 
reasonableness and the ordinance cannot 
be sustained. •" 

On June 10, 1976 in the General District Court for 
the County of Fairfax, in dismissing a criminal prosecution 
against Cupp, the Court held the Ordinance unconstitutional. 

Under the Ordinance the nursery is allowed to sell 
a plant, but not its ceramic container, nor a plastic 
watering can, nor a booklet on its care, nor pruning shears. 

The Court concludes that the Ordinance's ban on the 
sale of accessories is not reasonably related to the public 
health, safety and welfare. 
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II 
Special Exception 

The Cupps have applied for a special exception for 
modification and expansion of the nursery. 

The Board required road improvements as a condition 
to the expansion. 

On December 5, 1979 the Planning Commission voted 
unanimopsly to recommend to the Board approval of Cupp 's 
special exception, subject to two conditions; construction of 
a deceleration right turn lane for entrance to the plant 
nursery; and dedication of a right of way 100 feet from the 
centerline for a third eastbound lane and a standard service 
drive. 

Robert Moore, a Transportation Planner for Fairfax 
County, testified as to the need for a deceleration lane on 
Route 7. 

Section 15.1-49l(c), va. Code, as amended, 
provides that a zoning ordinance may provide for the granting 
of special exceptions under suitable regulations and 
safeguards. Section 15.1-494(f) provides the Board may hear 
application for special exceptions and may impose conditions 
relating to the use for which a permit is granted. 

The Court find that the proposed road improvements 
are reasonably related to the public health, safety and 
welfare. 

Mr. Lawson should prepare the appropriate Order and 
submit the same to counsel for approval as to form. 

JAMES C. CACHERIS 

* * * 

DECREE 

Entered June 24, 1981 

THIS MATTER CAME on to be heard on the 22nd and 

27th days of October, 1980, after due and timely notice, upon 

appearance of the parties and the witnesses, upon the Court 

A-15 



hearing evidence ~ tenus, upon argument of counsel, upon 

submission of authorities by counsel, and 

IT APPEARING TO THE COURT that the Complainant, 

Wolf Trap Nursery, is selling accessory products incidental 

to the sale of plants, and 

IT FURTHER APPEARING TO THE COURT that the 

amendments to the Fairfax county zoning Ordinance, Article 

20, Part 13, passed on October 22, 1979, defining the terms 

nGARDEN CENTERn and nPLANT NURSERY, 11 prohibit plant nurseries 

from selling accessory products incidental to the sale of 

plants, customarily sold by the plant nurseries, as developed 

by the evidence in this cause, and that such prohibition is 

not reasonably related to the public health, safety and 

welfare, and 

IT FURTHER APPEARING TO THE COURT that the Com­

plainants filed an application for a Special Exception t~ the 

Fairfax County Board of Supervisors to modify and expand Wolf 

Trap Nursery and that if the Special Exception were granted 

by the Board of Supervisors, two conditions would be imposed: 

(1) construction of a deceleration right-turn lane for 

entrance to Wolf Trap Nursery and (2) dedication of a right 

of way 100 feet from the center line for a third east bound 

lane and a standard service drive, the construction of which 

would be deferred until future redevelopment of the site, and 

IT FURTHER APPEARING TO THE COURT that Section 

15.1-49l(c) of the 1950 Code of Virginia, as amended, pro­

vides that a zoning ordinance may provide for the granting of 
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special exceptions under suitable regulations and safe­

guards, and that Section 15.1-495(f) provides that the Board 

may hear applications for special exceptions and may impose 

conditions relating to the use for which a permit is granted, 

and 

IT FURTHER APPEARING to the Court that the two 

conditions, proposed by the Fairfax County staff, should the 

Defendant Board of Supervisors act favorably on the Com­

plainants' Special Exception, are reasonably related to the 

public health, safety and welfare, it is therefore 

ADJUDGED AND DECREED that the amendments to the 

Fairfax County zoning Ordinance, Article 20, Part 13, dated 

October 22, 1979, defining '1GARDEN CENTER" and 11 PLANT 

NURSERY" are hereby declared unconstitutional on their face 

and as applied to Wolf Trap Nursery, and 

IT IS FURTHER ADJUDGED AND DECREED that the dedica­

tion and road improvements proposed by the Fairfax County 

staff, should the Defendant-Board of Supervisors act 

favorably on the Special Exception, are valid. 

FURTHER ORDERED: That this Order is stayed 

pending further appeal. 

AND THIS DECREE IS FINAL. 

ENTERED this 24th day of June, 1981. 

JAMES C. CACHERIS 

* * * 
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ASSIGNMENT OF ERROR 

1. The trial court erred when it held that an 

individual had standing to maintain an action against an 

Urban County Board of Supervisors where the individual lacked 

standing to challenge the general constitutionality of 

definitions which had been adopted by the Board of 

Supervisors, lacked standing to challenge the constitution­

ality of those definitions as applied, and lacked standing to 

challenge the imposition of conditions such as dedication of 

right-of-way. In this case, the individual lacked standing 

by virtue of his failure to allege or prove how he was harmed 

by definitions which were adopted by the Board of Supervi­

sors. 
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LJN 

~?~~~estim.~ny of Ph~_~ip ~--·--Y_a_t_e_s_) ________________________ ~ 
(Vol. I, pg. 9) 

WITNESS: PHILIP G. YATES 

* * * [9 1 

1 THRUST OF THE AMENDMENT IN RELATION TO THE PRODUCTS WAS TO 

2 PROHIBIT THE SALE OF MAN-MADE PRODUCTS? 

3 A THAT WAS ONE OF THE UNDERLYING OBJECTIVES. 

4 Q ALL RIGHT. NOW, LET ME GIVE YOU A FEW PRODUCTS 

5 HERE 1 IF I MIGHT. 

6 MR. LAWSON: I GUESS, YOUR HON9R, WE'LL HAVE TO 

7 INTRODUCE THESE INDIVIDUALLY. 

8 THE COURT: 12. 

9 (THE ARTICLE HERETOFORE REFERRED 

10 TO WAS MARKED PLAINTIFF'S EXHIBIT 

11 NO. ·12 FOR IDENTIFICATION.) 

12 BY MR. LA\'ISON: 

13 Q AND JUST SO PEOPLE WON'T BE MORE CONFUSED AND 

14 PROBABLY ALREADY ARE; BUT I'D LIKE TO RUN THROUGH A FEW OF 

15 THE PRODUCTS WITH YOU, IF I MIGHT. 

16 IF YOU WOULD TELL HIS HONOR IN EACH PARTICULAR 

17 INSTANCE WHETHER OR NOT THAT PARTICULAR PRODUCT WOULD BE 

18 ALLOWED TO BE SOLD UNDER THIS AMENDMENT. 

19 I HAND YOU COMPLAINANT'S EXHIBIT NO. 12, A HAND 

~ SPRAYER, AND ASK IF YOU CAN TELL US WHETHER THAT WOULD BE 

21 ALLOvlE D OR NOT. 

22 

23 

A NO, IT WOULD NOT. 

Q IT WOULD NOT BE, ALL RIGHT, SIR. 

IC~6C .,U,II'I, STREET. ~UITE 319 

~ l.lr;l:' AX YICfGI"'ll ... 0::2.:130 L a L REPORTING SERVICE 
CtR11~1Eb '.EPE'.t.T!._, r.£DOfOTERS 

A-19 

"ZOJ !>91-IAIA 



0; LJN 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~--~{~l~Zo~l~~I_,,-4p~g~,~1~0~)-------------------------------------------

WITNESS: PHILIP G. Y~ES 
[ 1 0] 

MR. LAWSON: MARK THIS AS COMPLAINANT'S NO. 13. 

THE COURT: 13. 

MS. ANDERSON: COULD YOU STATE WHAT THAT IS, 

PLEASE? 

MR. LAHSON: WHITEFLY AND HEALYBUG SPRAY. 

(THE ARTICLE HERETOFORE REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 13 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q LET ME SHOW YOU COMPLAINANT'S EXHIBIT NO. 13. AS 

A MATTER OF FACT, YOU PROBABLY WANT TO LOOK AT THAT AND TRY 

TO FIGURE OUT WHAT IT IS; AND THEN, WILL YOU TELL US WHETHER 

THAT PARTICULAR PRODUCT WOULD BE ALLOWED TO BE SOLD. 

A YES, IT WOULD. 

Q IT WOULD BE? 

A YES. 

Q THAT IS SOME SORT OF A SPRAY; ISN'T THAT CORRECT, 

FOR BUGS? 

A THAT'S CORRECT, FOR USE iN ORNAMENTAL PLANTS. 

Q IT HAS A HAND-PUMPING ACTION, SPRAY ACTION ON IT? 

A THAT'S RIGHT • . . 
THE COURT: YOU SA1 D THAT WOULD BE ABLE TO BE SOLD? 

MR. LAWSON: HE SAID IT WOULD BE, YES. 

IC~6C• , .. A,,. STqEET S:JITE 319 

1: AIR!: A 'k. VIRGI .. IA ~2030 
La L REPORTING SERVICE 
C£Rl,::"tEO VE.~EAt•t.• "E.PO,;TERS 

A.-20 

703·591·1~14 



~6 0 i LJN 

~ 

,.. ___ (_V_o,__l ~I-, pg · 11) 

WITNESS: PHILIP G. YATES [ 11] 

I THE WITNESS: YES. 

2 
(THE ARTICLE HEREINAFTER REFERRED 

3 TO WAS MARKED PLAINTIFF'S EXHIBIT 

4 NO. 14 FOR IDENTIFICATION.) 

5 BY MR. LAWSON.: 

6 Q LET ME SHOW YOU COI'-1PLAINANT'S EXHIBIT NO. 14, 

7 ANOTHER SPRAYER. NOW, LET'S SUPPOSE I SHOW YOU C01'1PLAI NANT' S 

8 EXHIBIT NO. 14~ AND SUPPOSE MR. CUPP WOULD HAVE FILLED THAT 

9 WITH WATER; AND, INSTEAD OF SELLING IT FOR. $1. 79, HE SOLD 

10 IT FOR $1.89 BECAUSE IT CONTAINS WATER. WOULD HE BE ALLOWED 

11 TO SELL THAT? 

12 A WITH \"ATER? 

13 Q YES, SIR. 

14 A NO I HE \\'OULD NOT. 

15 Q HE WOULD NOT BE ALLOWED TO SELL I r? 
16 A NO. 

17 Q ALL RIGHT, SIR. SUPPOSE HE WERE TO FILL IT \'liTH 
18 SOHE SORT OF A SPRAY -- FERTILIZER SPRAY OR BUG SPRAY OF 
19 SOt1E SORT AND SELL IT FOR TEN CENTS HORE. \vOULD HE BE 

20 ALLOWED TO SELL THAT PRODUCT? 

21 

22 

23 

A IN MY JUDGMENT, YES. 

HE WOULD BE, ALL RIGHT. 

MR. LAWSON: THIS IS COMPLAINANT'S NO. 15. 

tC"~f.\1 M.t.t ... S'l'QEET. SliiTE 319 
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WITNESS: PHILIP G. YATES 
[1~] 

1 (THE ARTICLE HEREINAFTER REFERRED 

2 TO WAS MARKED PLAINTIFF'S EXHIBIT 

3 NO. 15 FOR IDENTIFICATION.) 

4 BY MR. LAWSON: 

5 Q I SHOW YOU COMPLAINANT'S EXHIBIT NO. 15. THIS IS 

6 A LITTLE WATERING CAN, PLASTIC CAN, WHATEVER. WOULD HE BE 

7 ALLOWED TO SELL THAT PARTICULAR PRODUCT? 

8 A NO, HE WOULD NOT. 

9 Q WOULD NOT, ALL RIGHT, SIR. 

10 (THE ARTICLE HEREINAFTER REFERRED 

11 TO WAS MARKED PLAINTIFF'S EXHIBIT 

12 NO. 16 FOR IDENTIFICATION.) 

13 BY MR. LAWSON: 

14 Q NOW, I SHOW YOU COMPLAINANT'S EXHIBIT NO. 16, 

15 WHICH CONSISTS OF A TREE OF SOME SORT IN A LITTLE CERAMIC 

16 POT. WOULD HE BE ALLOWED TO SELL THAT PRODUCT? 

17 TAKE ALL THE TIME YOU NEED. I DON'T MEAN TO RUSH 

18 YOU. 

19 A IT WOULD BE MY POSITION THAT HE COULD SELL THE 

20 TREE ABSENT THE POT. 

' \ 
I 
\ 

\ 
I 

21 Q ASSENT THE POT, OKAY. A PERSON COULD COME IN AND 

~ PUT THE DIRT IN HIS HAND AND WALK OUT WITH THE TREE BUT NOT 

23 THE POT? 

1('1!-Jf-0 11.4Aiflol SHI(ET. SUITE 319 
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WITNESS: PHILIP G. YATES 
[13] 

' 
\ 

I 

A A PAPER BAG OR AS THE CASE MAY BE. 

Q SO, THE NEXT ONE WILL BE EASY THEN. SHOW YOU 

COMPLAINANT'S EXHIBIT NO. 17 --
) 

THE CLERK: 17. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 17 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q 17, WHICH IS THE VERY SAME CERAMIC POT ONLY 

IT'S GOT A LITTLE PLATE UNDERNEATH THERE TO CATCH THE WATER 

AS IT SEEPS THROUGH. WOULD HE BE ALLOWED TO SELL THAT 

PRODUCT? 

A NO, HE WOULD NOT. 

MR. LAWSON: 18. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 18 FOR IDENTIFICATION.) 

MR. LAWSON: THANK YOU. 

Q NO. 18., WHICH IS A LITTLE TERRA COTTA DUCK-- DON'T 

TAKE THAT IN THE BATHTUB BECAUSE I DON'T THINK IT WOULD 

FLOAT; BUT \\'OULO HE BE ALLOWED TO SELL THAT? THAT'S SOHE-

TH lNG THAT YOU WOULD PUT PLANTS IN. 

A DEFINITELY NOT. 

1('!:\f'.O M41' ST~EET. SUITE 319 
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WITNESS: PHILIP G. YATES 
[ 14] 

Q DEFINITELY NOT, OKAY. 

2 MR. LAWSON: NOh', COMPLAINANT'S NO. 19. 

3 (THE ARTICLE HEREINAFTER REFERRED 

4 TO WAS MARKED PLAINTIFF'S EXHIBIT 

5 NO. 19 FOR IDENTIFICATION.) 

6 MR. LAWSON: YOU DON'T MIND IF I DON'T SHOW YOU 

7 EACH ONE OF THESE? I ASSUME YOU CAN SEE THEM FROM HERE. 

8 MS. ANDERSON: NO, I THINK. I CAN SEE THEM. 

9 MR. LAWSON: OKAY. 

10 BY MR. LAWSON: 

11 Q NO. 19, WHICH IS TITLED 11 CLARK'S TREE \~RAP". TAKE 

12 A LOOK AT THAT AND TELL US WHETHER OR NOT THAT -- HE COULD 

13 SELL THAT. 

14 A YES, HE COULD. 

15 Q HE COULD, ALL RIGHT, SIR. 

16 MR. LAWSON: 20. 

17 
(THE ARTICLE HEREINAFTER REFERRED 

18 
TO WAS MARKED PLAINTIFF'S EXHIBIT 

19 NO. 20 FOR IDENTIFICATION.) 

20 BY MR. LA\" SON: 

21 
THIS IS TITLED "JOBE'S HOUSE PLANT SPIKES", SOtJ.E 

22 S 0 R T 0 F A FER T I L I Z E R • W 0 U L D HE BE ALL 0 WE D T 0 S E L L THAT? 

23 A THIS IS A FERTILIZER? 

1('!-f.C' '1.441,. ST~EET. SUITE 319 
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(Vo] T D2. 15) 

WITNESS: PHILIP G. YATES [ 151 

Q YOU LOOK AT IT, AND YOU TELL US. 

GO AHEAD AND TAKE ALL THE TIME YOU NEED. 

A YES, IN THE LIGHT THAT IT IS A FERTILIZER. 

Q ALL RIGHT. 

MR. LAWSON: NO. 21., 1 BELIEVE. 

(THE ARTICLE HE~EINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 21 FOR IDENTIFICATION.) 

BY MR. LA\~SON: 

Q NO. 21., WHICH ARE PRUNING SHEARS THAT YOU USE TO 

PRUNE ROSEBUSHES AND OTHER THINGS LIKE THAT. WOULD HE BE 

ALLOWED TO SELL THAT? 

A NO, HE WOULD NOT. 

Q \-/OULD NOT I OKAY. 

MR. LAWSON: 2 2. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 22 FOR IDENTIFICATION.) 

BY MR. LA\t/SON: 

Q I SHOW YOU EXHIBIT NO. 22, \t/HICH IS ENTITLED "BULB 

PLANTER"., SOMETHING TO DIG 00\-.'N IN THE GROUND AND PUT THE 

BULBS IN. IT 1 S MADE OF METAL. WOULD HE BE ALLOWED TO SELL 

THAT? 

•O~fC "A1•4 STqEET. SI.'ITE 319 
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(Vol. I, pg. 16) 

WITNESS: ~HILIP G. YATES [16] 

1 A NO~ HE WOULD NOT. 

2 Q OKAY. 

3 MR. LAWSON: 23? 

4 THE CLERK: YES. 

5 (THE ARTICLE HEREINAFTER REFERREO 

6 
TO WAS MARKED P~AINTIFF'S EXHIBIT 

7 NO. 23 FOR IDENTIFICATION.) 

8 BY MR. LA\'/SON: 

9 Q NO. 23. WOULD HE BE ALLOWED TO SELL THAT? 

10 MS. ANDERSON: COULD YOU IDENTIFY THAT, PLEASE? 

11 
THE COURT: DO YOU WANT TO SEE THAT, MS. ANDERSON? 

12 BY MR. LAWSON: 

13 Q I'M SORRY. JUST READ IT. 

14 A uFISH.ENULSION FERTILIZER 5-1-1 FOR HOUSE PLANTS"; 

15 AND IT'S NON-BURNING; AND IT'S FISH DEODORIZED. 

16 YES 1 HE WOULD. 

17 

18 

19 

20 

21 

22 

23 

Q THAT'S A PLASTIC BOTTLE~ RIGHT? 

A THAT'S CORRECT. .... 
..... "'".• 

Q OKAY, SIR. 

HR. LAWSON: 24. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 24 FOR IDENTIFICATION.) 

t(l~H' MAl ... STI:;tET SI,.IITE 319 
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(Vol. I, pg • 17 ) 

WITNESS: PHILIP G. YATES 

BY HR. LAWSON: 

[ 17] 

Q NO. 24, HHICH IS "SPOT-GRO", HIGHLIGHTS PLANTS. 

3 WOULD HE BE ALLOWED TO SELL THAT? 

4 A NO, HE WOULD NOT. 

5 (THE ARTICLE HEREINAFTER REFERRED 

6 
TO WAS MARKED PLAINTIFF'S EXHIBIT 

7 NO. 25 FOR IDENTIFICATION.) 

8 BY MR. LAWSON: 

9 Q NO. 25, WHICH ARE VINE SUPPORTS, LITTLE DOODADS 

10 THAT YOU TACK INTO A WALL BY WHICH A VINE WILL BE TRAINED 

11 TO GROW UP ON A WALL. WOULD HE BE ALLOWED TO SELL THAT? 

12 A NO, HE WOULD NOT. 

13 Q WOULD NOT, ALL RIGHT, SIR. 

14 MR. LAWSON: NO. 26. 

15 
(THE ARTICLE HEREINAFTER REFERRED 

16 
TO WAS MARKED PLAINTIFF'S EXHIBIT 

17 
NO. 26 FOR IDENTIFI~ATION.) 

18 BY MR. LA\\'SON: 

19 Q NO. 26 IS JUST SIMPLY A SAMP~E. IT'S A BOOKLET 

20 ENTITLED "HOUSE PLANTS". HR~ CUPP HAS A SERIES OF THESE ON 

21 ROSES AND AZALEAS AND WHATEVER. IT TELLS YOU HOW TO CARE 
' 

U FOR THEM AND PLANT THEM AND TAKE CARE OF THEM. WOULD HE BE 

23 ALLOWED TO SELL THAT? 

10~£-C' ._."''"' S"l'Rt"ET. SU11E 319 
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WITNESS: PHILIP G. YATES 
[18] 

A NO~ HE WOULD NOT. 

Q HE WOULD NOT, OKAY 1 SIR. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 27 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 27~ WHICH IS "SHULTZ-INSTANT LIQUID PLANT FOOD'. 

IT'S IN A CARDBOARD BOX. IT'S A. BOTTLE WHICH HAS GOT A 

LITTLE CAP ON IT. WOULD HE BE ALLOWED TO SELL THAT? 

A YES, HE WOULD. 

Q OKAY. NOW, LET'S OPEN THIS UP. IT'S GOT A LITTLE 

EYEDROPPER ATTACHED TO THE TOP OF IT, HAS IT NOT? 

A YES, IT DOES. 

Q SUPPOSE HE SELLS THE BOTTLE WITH, SAY~ JUST A 

REGULAR CAP; AND HE WERE TO SELL THE EYEDROPPER AS A 

SEPARATE ITEM. WOULD HE BE ALLOWED TO SELL THE EYEDROPPER? 

A NO~ HE WOULD NOT. 

Q HE WOULD NOT; BUT, IN COI-1BINATION~ HE COULD SELL 

IT; IS THAT CORRECT? 

A YES~ HE COULD. 

Q ALL RIGHT, SIR. 

MR. LAWSON: 28~ IS IT? 

THE CLE.RK: YES. 
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WITNESS: PHILIP G~ YATES [ 19 1 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 28 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q THIS IS TITLED 11 l'-HRACLE-GRO THERAPY FOR HOUSE 

PLANTS~'. IT'S P.LANT FOOD. IT'S GOT A LITTLE PLASTIC 

MEASURER ON THE SIDE 1 WHICH IS CONTAINED IN THE BOX. WOULD 

HE BE ALLOWED TO SELL THAT? 

A YES 1 HE WOULD. 

• Q AGAIN 1 THE SAME QUESTION: IF THIS LITTLE HEASURER 

WERE NOT PART OF THE BOX, I ASSUME HE WOULD NOT BE ALLOWED 

TO SELL THE MEASURER, WOULD HE --

A THAT'S RIGHT. 

Q -- SEPARATELY? 

A THAT'S RIGHT. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MA~KED PLAINTIFF'S EXHIBIT 

NO. 29 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q NO. 29, "TRANSPLANTONE, ~~AKES ROOTS GROW". WOULD 

HE BE ALLOWED TO SELL THAT? IT'S NOT A FERTILIZER. IT'S 

NOT'AN INSECTICIDE. \tJOULO HE BE ALLOWED TO SELL IT? 

A IS IT NOT A FORM OF A CHEMICAL OR 

lOSE'~ MAl~ ST!:iEET. SUITE 319 
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(Vol. I, pg. 20) 

WITNESS: PHILIP G. YATES 
[ 2 ol 

1 Q I WANT YOU -- YOU'RE THE ENFORCER. I WANT YOU TO 

2 LOOK AT IT AND YOU TELL US WHETHER HE CAN SELL IT. YOU'VE 

3 GOT TO APPLY THIS ORDINANCE. 

A I WOULD SAY 1 "NO~'. 

5 Q YOU WOULD. SAY 1 "NO". YOU HAVE SOME DOUBTS IN YOUR 

6 MIND THOUGH; IS THAT CORRE~T? 

7 A THAT'S CORRECT. 

8 Q ALL RIGHT, SIR. YOU'RE NOT SURE, I GUESS, IS A 

9 BETTER WAY TO PHRASE THAT; IS THAT .CORRECT? 

10 A (NODDING HEAD.) 

11 MR. LAWSON: NO. 30. 

12 
(THE ARTICLE HEREINAFTER REFERRED 

13 
T 0 \-1 AS ~".ARK ED P LA I NT I F F 1 5 E XH I B I T 

14 
NO. 30 FOR IDENTIFICATION.) 

15 BY MR. LAWSON: 

16 Q N 0 • 3 0 , W H I CH I S A UN I VE RS AL S \-1 I V E L H 0 OK F 0 R 

17 PLANTERS. THIS IS THE THING WHERE YOU HAVE MACRAMES HANGING 

18 FROM THE CEILING THAT YOU BUMP YOUR HEAD INTO. I ASSUME YOU 

19 ALL HAVE THEM IN YOUR OFFICES OVER THERE. WOULD HE BE 

W ALLOWED TO SElL THAT? 

21 

22 

23 

A NO, HE WOULD NOT. 

Q HE WOULD NOT. 

MR • LAWS ON : 3 1 • 
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WITNESS: PHILIP G. YATES [ 21 1 

1 
(THE ARTICLE HEREINAFTER REFERRED 

2 
TO WAS MARKED PLAINTIFF'S EXHIBIT 

3 
NO. 31 FOR IDENTIFICATION.) 

4 BY MR. LAWSON: 

5 Q NO. 31 1 ~ TROWEL FOR DIGGING IN THE GROUND. WOULD 

6 HE BE ALLOWED TO SELL THAT? 

1 A NO, HE WOULD NOT. 

8 Q ALL RIGHT, SIR. 

9 
(THE:ARTICLE HEREINAFTER REFERRED 

10 
TO WAS MARKED PLAINTIFF'S EXHIBIT 

11 
NO. 32 FOR IDENTIFICATION.) 

12 

13 Q NO. 32 1 THIS IS A LITTLE WICKER B.A.SKET THAT YOU 

14 WOULD PUT A POT WITH A PLANT IN IT. WOULD HE BE ALLOWED TO 

15 SELL THAT? 

16 A NO, HE WOULD NOT. 

17 Q HE \</OULD NOT. 

18 
(THE ARTICLE HEREINAFTER REFERRED 

19 
TO WAS MARKED PLAINTIFF'S EXHIBIT 

20 NO. 33 FOR IDENTIFICATION.) 

21 BY MR. LA\oJSON: 

22 'Q NO. 33 1 \·:HI CH IS A -- EXCUSE ME., GO AHEAD AND OPEN 

23 IT. IT'S SOME -SORT OF A PAIR OF SHEARS OR \·:HATEVER. I 1 M 

1('~(.(• t..4AI-.. !'TqE£T SL'11E 319 
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(Vol. I, pg. 22) 

WITNESS: PHILIP G. YATES [ 2 2] 

NOT SURE I KNOW WHAT IT IS MYSELF. WOULD HE BE ALLOWED TO 

SELL THAT? 

A IT LOOKS LIKE SOME TYPE OF SHEAR. IN ANY EVENT., 

MY RESPONSE WOULD BE., "NO". 

Q IT'S MADE OF METAL? 

A RIGHT. 

Q MADE IN CHINA., ISN'T IT., OR JAPAN., I BELIEVE. 

A I THINK SO. 

MR. LAWSON: 34. WE'RE GETTING CLOSE TO THE END., 

JUDGE., TWO HORE. 

(THE ARTICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 34 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q A PLASTIC TRAY., NO. 34 1 WHICH YOU PUT A PLANTER 

ON TOP OF THAT TO KEEP THE WATER FROM RUNNING ONTO THE RUG. 

WOULD HE ~E ALLOWED TO SElL THAT? 

A NO., HE WOULD NOT • 

MR. LAWSON: 35. 

(THE ARTICLE HEREINAFTER REFERRED 

T 0 WAS HARKED P LA I NT I F F 1 S E XH I B IT 
I I. 

NO. 35 FOR IDENTIFICATION.) 

BY MR. LA\·: SON: 
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(Vol. I, pg. 23 ) 

P G YATES WITNESS: PHILI • [ 2 3] 

Q NO. 35 1 ~lHICH IS A PLASTIC CHRISTMAS DECORATION, 

OBVIOUSLY MAN-MADE. WOULD HE BE ALLOWED TO SELL THAT? 

A NO, HE WOULD NOT. 

Q OKAY. 

(THE A~TICLE HEREINAFTER REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 36 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q ·1 SHOW YOU NO. 36, WHICH IS A PHOTOGRAPH SHOWING 

SOME BIRDBATHS AND FOUNTAINS 

MS. ANDERSON: WHERE IS THIS TAKEN? 

MR. LAWSON: PARDON? 

MS. ANDERSON: WHERE IS THIS TAKEN? 

MR. LAWSON: TAKEN AT HIS PLACE. DO YOU OBJECT TO 

IT? 

MS. ANDERSON: NO. 

BY MR. LAWSON: 

Q I SHOW YOU NO. 36, WHICH IS A PHOTOGRAPH TAKEN AT 

MR. CUPP'S PLACE OF BUSINESS; AND IT SHOWS SOME BIRDBATHS 

AND A FOUNTAIN; AND ASK YOU IF HE'D BE ALLOWED TO SELL THOSE 

A NO, HE WOULD NOT. 

·~Q ALL RIGHT, SIR. NOW, IN EACH INSTANCE, ALL OF 

THESE PRODUCTS ARE MAN-MADE, ARE THEY NOT? 
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(Vol. I, pg. 24) 

WITNESS; PHILIP G. YATES [ 2 4] 

A THAT IS CORRECT. 

Q AND --

A EXCEPT THE PLANT IN THE LITTLE CONTAINER THERE. 

Q EXCEPT THE PLANT? 

A RIGHT. 

Q BUT EVERYTHING ELSE IS MAN-HADE., IS IT NOT? 

A THAT'S MY RECOLLECTION. 

Q SOME, HE'D BE ALLOWED TO SELL; SOME., HE WOULD NOT; 

IS THAT CORRECT 

A THAT'S -~ 

Q BY YOUR INTERPRETATION OF THE ORDINANCE? 

A THAT'S CORRECT. 

MR. LAWSON: THE COURT'S INDULGENCE FOR JUST ONE 

MOMENT? 

THE COURT: SURE. 

MR .. LA\t/SON: THAT'S ALL THE QUESTIONS I HAVE OF 

TH I 5 W I TN ES S • 

THE COURT: CROSS EXAMINATION? 

MS. ANDERSON: NO CROSS EXAMINATION, YOUR HONOR .. 

THE COURT: DO YOU WANT MR. YATES EXCUSED OR 

SUBJECT TO RECALL? 

, , MS. ANDERSON: HE'S SUBJECT TO RECALL BY MYSELF. 

THE COURT: YOU CAN GIVE HIM A PHONE CALL LATER 

I O~fo~ MAl-., STREET SUITE 319 
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(VO~. I, Testimony of Blair W. Cupp) 

(Vol. I, pg. 32) 

WITNESS: BLAIR W. CUPP 
[ 32 1 

DUE TO NURSERY STOCK LOST DURING THE DROUGHT; AND ALL OF THE 

2 LOSSES OCCURRED OUTSIDE OF THE LATH AREAS. ANY -- I DIDN'T 

3 LOSE ONE PLANT THAT WAS INSIDE OF THE SHADED AREAS. THEY 

4 WERE ALL OUT IN THE HOT SUN, AND THAT'S THE MAIN REASON FOR 

5 THAT. 

6 OKAY 1 AND THIS IS 4M. THIS IS ANOTHER PICTURE OF 

7 THE LATH AREA, WHICH IS TAKEN FROM THE PARKING LOT. NOW, 

8 I MIGHT POINT OUT SOMETHING, IF I MAY? 

9 Q GO AHEAD. 

10 A THIS THING AROUND THE TOP EDGE OF THE LATH AREA 

11 IS NOT FUNCTIONAL EXCEPT JUST FOR LOOKS. I JUST TRIED TO 

12 MAKE IT LOOK AS PLEASING AS I COULD. 

13 Q IT LOOKS LIKE A MANSARD ROOF? 

14 A YES, RIGHT. 

15 Q ALL RIGHT, THANK YOU. YOU MAY HAVE A SEAT. 

16 BLAIR, I SHOULD HAVE ASKED THIS EARLIER: IS THIS 

17 BUS I NESS OF YOU AND YOUR WI FE THE SOLE MEANS OF YOUR 

18 LIVELIHOOD? 

19 A YES, IT IS. 

20 Q ALL RIGHT, SIR. NOW, WOULD YOU DESCRIBE IN 

21 DETAIL, IF YOU \O:OULD, TO HIS HONOR, WHAT PRODUCTS YOU SELL, 

~ WHAT SERVICES YOU RENDER, AND, IN GENERAL, WHAT IS INVOLVED 

~ IN THE FUNCTION OF A RETAIL NURSERY. 

l('~foO MAIP\1 STI:IfET. SUITE 319 
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(Vol. I, pg. 33) 

WITNESS: BLAIR W. CUPP [ 3 3 1 

A WE SELL ALL MANNER OF PLANT MATERIAL, INCLUDING 

ANNUALS 1 PERENNIALS 1 TREES 1 SHRUBS, AND ANYTHING NORMALLY 

FOUND, I WOULD SAY, IN A FULL-SERVICE NURSERY. WE ALSO 

OFFER LANDSCAPING AS A SERVICE. WE HAVE --

Q ·WHEN YOU .SAY "LANDSCAPING", EXACTLY WHAT DO YOU 

MEAN BY THAT? 

A WHERE WE GO OUT TO THE HOMEOWNER'SPROPERTY AND 

PLANT TREES. 

Q IT'S OFF-SITE SERVICE? 

A RIGHT. 

Q ALL RIGHT. 

A WE HAVE A FULL-TIME LANDSCAPE DESIGNER ON THE 

STAFF WHO DESIGNS UP THESE PROJECTS THAT THE HOMEOWNER 

COMES IN TO ·us. AND ASKS US TO DO. 

WE ALSO -- IN THE COURSE OF LANDSCAPING, WE ARE 

SOMETIMES REQUIRED TO BUILD A GARDEN OR THINGS LIKE THAT 

WHERE YOU MIGHT HAVE ORNAMENTS, A FOUNTAIN
1 

OR SOMETHING 

THAT THE CUSTOMER WANTS. 

Q SPEAK UP. 

THE COURT: ~HY DON'T YOU GET HIM SOME WATER, IT 

MIGHT HELP HIH. 

(THEREUPON, THE OFFICER OF THE COURT COMPLIED WITH 

THE REQUEST.) 
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------------------------------------------------------------~ 
(Vol. I, pg. 34) 

WITNESS: BLAIR W. CUPP [ 3 4 ] 

1 THE WITNESS: THAT'S ESSENTIALLY WHAT WE DO. 

2 BY MR. LAWSON: 

3 Q COULD YOU GIVE US AN ARRAY OF THE PLANTS THAT YOU 

4 SELL? 

5 A THE TYPE PF PLANTS? 

6 Q YES, SIR. 

7 A WE SELL SHADE TREES, AZALEAS, RHODODENDRONS, 

8 NEEDLE EVERGREENS, DECIDUOUS SHRUBS. THAT WOULD COVER IT. 

9 Q ALL RIGHT, SIR. TELL US, SIR, APPROXIMATELY HOW 

10 MAN)' OF THOSE PLANTS YOU MIGHT HAVE AT A G I YEN T I t·1E ON YOUR 

11 S I T E, A P P R 0 X I MATE L Y ? 

12 A NUMBERS OF PLANTS? GEE, IN THE SPRINGTIME, IN 

13 THE HEIGHT OF THE SEASON, THERE MAY BE TEN THOUSAND 

14 INDIVIDUAL PLANTS, IF YOU'RE COUNTING THE LITTLE GREENHOUSE 

15 PLANTERS AS PL,A.NTS. 

16 Q WE'LL GET INTO THAT. NOW, A LOT OF THESE PLANTS, 

17 ARE THEY ALL GROWN ON SITE OR DO YOU YIELD SOME IN OR 

18 EXPLAIN THAT TO HIS HONOR? 

19 A I PURCHASE SOME OF THEM ELSEWHERE AND WE BRING 

20 THEM IN AND HOLD THEM UNTIL THEY'RE SOLD. WE BRING THEM IN 

21 AND MULCH THEM. WE GROW SOME OF THEM THERE. I HAVE TREES 

22 GRO\-IING IN THE GROUND. I GRO\i PLANTS IN MY GREENHOUSE, 

23 PROPAGATED FROM SEEDS. 

1(1!-lf'O ._4jU~ ST~EET. SUITE 319 
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(Vol. I, pg. 43) 

WITNESS: BLAIR W. CUPP [ 43 1 

Q AND 1 ON THAT OCCASION, DID THAT PARTICULAR JUDGE 

TAKE A VIEW OF YOUR PLACE OF BUSINESS? 

A YES 1 HE CAME OUT. 

Q ALL RIGHT, SIR; AND, OBVIOUSLY THERE WAS A 

VARIATION OF THE PA.RTICULAR PRODUCTS; BUT THE PRODUCT LINE--

\'lAS THE PRODUCT LINE DISPLAYED THEN THE SAME AS IT IS TODAY? 

A IN THE SAME PLACE, IN FACT. 

Q NOW, LET'S TALK IN TERMS OF THE PERCENTAGE-OF 

SALES THAT YOU MAKE. LET ME SHOW YOU A DOCUMENT WHICH WILL 

BE MARKED AS COMPLAINANT'S --\~HAT'S THE NEXT NUt·1BER? 

THE CLERK: 3 7. 

MR. LA\o/SON: 37 FOR IDENTIFICATION. 

(THE DOCUMENT HERETOFORE REFERRED 

TO WAS MARKED PLAINTIFF'S EXHIBIT 

NO. 37 FOR IDENTIFICATION.) 

BY MR. LAWSON: 

Q COHP LA I NAN T 1 S E XH I B I T N 0. 3 7
1 

AN D ASK YOU 

WHETHER OR NOT YOU HAD PREPARED THAT DOCUMENT. 

A. YES 1 I DID. 

Q OKAY. 

MR. LAWSON: COUNSEL HAS A COPY OF THIS. I WOULD 
.• # 

LIKE TO OFFER THIS --
. 

THE COURT: 

IC'~£.0 II.'AI" STJi~ET. SUITE 319 
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0-460jLJN (Vol. I, pg. 44) BLAIR W. CUPP , WITNESS: [ 44 l 

1 MR. LAWSON: -- INTO EVIDENCE. 

2 MS. ANDERSON: NO, YOUR HONOR. 

3 THE COURT: 37 IS ADMITTED. 

4 (THE DOCUMENT HERETOFORE MARKED 

5 FOR IDENTIFICATION AS PLAINTIFF'S 

6 EXHIBIT ·NO. 37 WAS RECEIVED IN 

7 EVIDENCE.) 

8 BY MR. LA\"SON: 

9 Q THE TOP PART OF THE DOCUMENT, WOULD YOU EXPLAIN 

10 THAT TO HIS HONOR; AND YOU HAVE BROKEN DOWN INTO PERCENTAGES 

11 SALES OF CERTAIN PRODUCTS, WOULD YOU EXPLAIN THAT TO HIS 

12 HONOR? 

13 A YES, SEVERAL YEARS AGO, I PURCHASED A CASH 

14 REGISTER THAT WOULD GIVE ME A BREAKDOWN OF SALES MUCH WIDER 

15 THAN WHAT I HAD BEEN USING PRIOR TO THAT. IT ENABLED ME TO 

16 GIVE ME A TOTAL AT THE END OF A PERIOD OF DIFFERENT 

17 CATEGORIES OF MERCHANDISE; AND, BY DIVIDING THE TOTAL SALES 

18 OVERALL BY THE TOTAL IN ANY ONE CATEGORY, IT WOULD GIVE N.E 

19 THE PERCENTAGE OF SALES; AND I HAVE PREPARED THIS DOCUMENT 

~ TO SHOW WHAT THE PERCENTAGE.OF SALES WERE IN THE CHEMICALS, 

21 CONT AI NERS 1 AND HARDWARE., AND THE TOTAL VOLUHE. 

~ WOULD YOU LIKE ME TO READ THIS? 

23 Q YES., IF YOU WOULD. 

IO~f.CI MAl~ ST~EET. SUITE 319 
C'AIQ,:AIC \'IQGI""IA 22030 
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r-- --- ------

(Vol. I, pg · 45) 
WITNESS: BLAIR W. CUPP [ 45 1 

1 A OKAY. IN 1978, THE PERCENTAGE OF SALES THAT WERE 

2 SOLD OF CHEMICALS WAS 2.6 PERCENT 1 OF CONTAINERS WAS 2.9 

3 PERCENT, AND HARDWARE WAS 1.6. 

4 IN '79 1 IT WAS CHEMICALS 1.5 PERCENT, CONTAINERS 

5 ~fAS 2. 6, AND HARDWARE WAS • 0 8 PERCENT. 

6 FOR THE FIRST SIX MONTHS OF 1980
1 

CHEMICALS WERE 

7 1.6 PERCENT 1 CONTAINERS 3.0 PERCENT
1 

AND HARDWARE .06 

8 PERCENT. 

9 Q NOW, WHAT CONSTITUTES THE PERCENTAGE OF THE REST 

10 OF THE SALES? 

11 A I'M SORRY? 

12 Q WHAT CONSTITUTES THE PERCENTAGE OF THE REST OF 

13 YOUR SALES? 

14 A ALL THE OTHER ITEMS THAT WE SELL. 

)5 Q WHICH ARE WHAT? 

16 A PLANT MATERIAL, LABOR 1 MULCH 1 PEAT MOSS, AND ALL 

17 THE MANY OTHER ITEMS THAT WE SELL. 

18 Q \'/HAT? PLANTS? 

19 A YEAH, PLANTS. 

20 Q ALL RIGHT. YOU'VE GOT TO SPEAK UP AND TELL US. 

21 PLANTS AND VARIOUS FORMS OF PLANTS ARE OBVIOUSLY THE 

n OVERWHELMING MAJORITY OF YOUR SALES? 

23 A OVER\,'HELMI NG. 

IOtf·t' "'"'"" STqlE"T. SUITt 319 
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(Vol. I, pg. 49) WITNESS: BLAIR W. CUPP 

[ 49 1 

REASON FOR DOING THEM? 

2 A THE MOTIVATION WAS I WANT MAINLY TO BE ABLE TO 

3 OPERATE t-iORE EFFICIENTLY THAN I DO BECA'USE 'IT'S CUMBERSOME 

4 TO OPERATE. I WANT TO PROTECT THE PLANTS FROM THE SUN, 

5 ·FROM DRYING OUT. THAT'S THE REASON FOR THE ADDITIONAL 

6 LATH AREA. 

7 Q SPEAK UP. 

8 A AND I JUST WANT TO ACCOMMODATE THE BUSINESS THAT 

9 I HAVE. 

10 Q DOES THIS ENTAIL OR DOES IT INVOLVE ANY EXPANSION 

11 OF YOUR PRODUCT LINE OR YOUR SERVICES? 

12 A NO, SIR. WE ALREADY OFFER ALL THE SERVICES THAT 

13 I INTEND TO OFFER OR EVEN WANT TO OFFER. 

14 Q I SHOW YOU EXHIBIT NO. -- COMPLAINANT'S EXHIBIT 

15 NO. 11 1 WHICH IS THE AMENDMENT WHICH WAS ADOPTED BY THE 

16 BOARD ON 0 C TOBER 2 21 ' 7 9 • Y 0 U -- OB VI 0 US L Y YOU HA YE READ 

17 THAT BEFORE, HAVE YOU NOT? 

18 A YES, I HAVE. 

19 Q WHAT EFFECT DO YOU FEEL -- AS A NURSERYMAN 

20 OPERATING IN FAIRFAX COUNTY, WHAT EFFECT DO YOU FEEL THAT 

21 WOULD HAVE ON YOUR BUSINESS? 

22 

23 

HS. ANDERSON: YOUR HONOR, I'M GOING TO HAVE TO 

OBJECT IN LINE WITH MY OPENING ARGUMENT THAT THIS ISN.'T 

IC'~f'(' t.•AI!'j STRlET. SUITE 319 
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(Vol. I, pg. 50) 

WITNESS : BLAIR W •. CUPP [ 50 1 

RELEVANT. THE ORDINANCE HASN'T BEEN APPLIED TO MR. CUPP. 

MR. LAWSON: I DON'T THINK THE COUNTY, YOUR HONOR, 

CAN SERIOUSLY CONTEND THAT THE ORDINANCE WOULD NOT APPLY IN 

THE EVENT THAT THIS SE WERE TO BE GRANTED AND HE WERE TO 

DEVELOP HIS SITE AS PLANNED. 

I MEAN, THAT 1 S THE WHOLE ISSUE AND I THOUGHT WAS 

THE WHOLE ISSUE IN THE FIRST ARGUMENT. 

THE COURT: I'LL OVERRULE THE OBJECTION. 

MS. ANDERSON: NOTE MY EXCEPTION. 

THE COURT: GO AHEAD. 

THE WITNESS: WHAT WAS YOUR QUESTION? 

BY MR. LAWSON: 

Q YOU HAVE READ THAT ORDINANCE? 

A YES, I HAVE. 

Q AS A NURSERYMAN IN FAIRFAX COUNTY, WOULD YOU TELL 

US WHAT YOU FEEL .THE EFFECT THAT ORDINANCE WOULD HAVE ON 

YOUR BUSINESS IN THE EVENT IT WOULD BE APPLIED TO YOUR 

BUSINESS? 

A FOR EIGHT YEARS, I'VE BEEN SELLING ANCILLARY 

PRODUCTS TO THE CUSTOMERS AS THEY COME IN. NOW, FOR ME TO 

SUDDENLY SAY, "NO, I CAN 1 T DO THAT hNYI-10RE." IF A CUSTOMER 

CAME IN TO BUY A ROSEBUSH, I'D BE ALLOWED TO SELL THAT; BUT, 

IF I WANTED TO SELL THEM AN APPLICATOR TO SPRAY FOR 

IC'!:IC.O , • .,.,,_, ~TI:IE£': ~UITE 319 

f:Aiqi:'AJC \'IA{;I..,IA ~l030 
La L REPORTING SERVICE 
CE~l•~"•t~ vrc.e.&llll,• PtPO'tTEJ:tS 

n-.4' 

703·S9l ·1414 



tt60; LJN 

~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~ 23 

(Vol. I, pg.Sl) 

WITNESS: BLAIR W. CUPP 
[ 51 1 

BLACKSPOTS, I COULDN'T DO THAT. I 1 D HAVE TO SEND THEM DOWN 

TO MY NURSERYMAN RIGHT ACROSS -- DIAGONALLY ACROSS THE 

ROAD -- FROM ME WHO CAN SELL THEM. 

THERE ISN'T ANY REASON WHY THE CUSTOMER WOULD 

COME BACK TO ME FOR THE ROSEBUSH IF THEY COULDN'T ALSO BUY 

SOMETHING TO APPLY THE INSECTICIDE TO THE PLANTS FROM. 

THERE'S NO REASON TO STOP AT MY PLACE. THEY MIGHT JUST AS 

WELL GO TO THE OTHER PLACE IN THE FIRST PLACE AND FIND THE 

WHOLE THING. 

SO, THAT'S THE DETRIMENTAL EFFECT IT WOULD HAVE. 

Q THAT'S JUST ONE EXAMPLE? 

A THAT'S ONE EXAMPLE OF THE EFFECT, YES. I 

COULDN'T BE COMPETITIVE. 

Q DO YOU FEEL, SIR, THAT IT IS NECESSARY AND 

IMPORTANT TO YOUR BUSINESS TO UPGRADE IT AS YOU HAD PLANNED 

HERE IN YOUR DEVELOPMENT.PLAN?. 

A YES, I DO. 

Q AND, BUT FOR THE ORDINANCE, THAT YOU WOULD DO 

THIS; IS THAT WHAT YOU'RE TELLING US? 

A THAT 1 S EXACTLY CORRECT. 

Q NOW, ARE YOU AWARE OF YOUR GENERAL KNOWLEDGE, 

MR. CUPP, HAS THERE EVER BEEN ANY COMPLAINTS OF YOUR 

BUSINESS ESTABLISHMENT THERE IN TERMS OF PRODUCTS SOLD OR 

10!;-6(! '-4410.: SHr£ET, SUITE 319 
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~if.OL. II ,_T~t~J:i~o.ny_q.f RQ~_~er -~.:. yayne) ___________ _ 

(Vol. II, pg. 12) 

WITNESS: ROSSER H. PAYNE 
[ 12 ] 

IN MY;OPINION, ·To DRAW THE LINE ON THE BASIS OF PRODUCTS. 
\ ., 

IF YOU HAVE A SAFEWAY IN A NEIGHBORHOOD SHOPPING CENTER THA~ 

HAS 27 1 000 SQUARE FEET BECAUSE IT 1 S A SMALL NEIGHBORHOOD 

CENTER AND IF YOU HAVE A SAFEWAY, FOR EXAMPLE, IN A 
·: 
,t I 

I 

REGIONAL CENTER ~II TH 2 00 1 0 00 SQUARE F:EET 1 THAT IS A LAN 0-UfE 

CONTROL. THE IDEA TO SAY THAT ONE SAFEWAY CAN ONLY SELL I 
_,I 

"DUZ 11 AND THE OTHER SAFE\\'AY CAN ONLY SELL 11 TIDE 11 IS 

8 ABSOLUTELY LUDICROUS FROM A PLANNING STANDPOlNT. IT IS 

9 IMPOSSIBLE TO DEAL WITH. 

10 Q DOES IT ALSO CREATE A PROBLEM WITH THE ENFORCEMENT? 

11 A WELL., I v/OULD HAlE TO BE THE ENFORCEMENT OFFICER 

IZ WHO HAS TO DISTINGUISH BETWEEN PRODUCTS THAT WERE SOLD. I 

13 THINK IT'S A MATTER OF TASTE AND A VALUE JUDGMENT. 

14 Q DO YOU THINK IN THIS --

15 A WHAT --

16 Q I'M SORRY. GO AHEAD. 

17 A WHAT MIGHT BE A VIOLATION TO ONE INSPECTOR WOULD 

18 BE PERFECTLY APPROPRIATE TO ANOTHER. 

19 Q DO YOU FEEL, IN THIS PARTICULAR INSTANCE, THAT 

20 THIS ORDINANCE CREATES PROBLEMS FROM AN Et,FOf\CEf·~ENT STAND-

21 POINT? 

22 

23 

, .. 
A GIVEN. THE HISTOR)~. IN THIS COUNTY, h'I TH ~~EARLY 

A FORTY-YEAR HISTORY OF zc:~ING OF NURSERIES TODAY; AND 

t('!:-f.C' •.U.III,; S":"l;tET. ~UIT[ 319 
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(Vol. II, pg. 13) 

WITNESS: ROSSER H. PAYNE [ 13 ] 

ALMOST ALL OF THEM ARE IN RESIDENTIAL ZONES, WHICH HAVE 

PERMITTED THE SALE OF ANCILLARY ITEMS TO INCLUDE THIS PLANT 

EQUIPMENT WHICH ARE RELATED TO THE CARE, PROPAGATION, AND 

MAINTENANCE OF SUCH PRODUCTS ALONE; AND, TO JUST SIMPLY 

DROP THAT OUT WOULD BE A RATHER'DlFFICULT ENFORCEMENT 

PROS LEM. 

l T ALSO CREATES A DIFFICULT PROS LEM IN TERMS OF 

THE PERSON WHO COMES TO BUY THESE HORTICULTURAL, FLORI-

CULTURAL, AND AGRICULTURAL llEMS BECAUSE, IF THEY CAN'T GET 

THE THINGS THAT THEY NEED AS ADVISED BY THE PROFESSIONAL 

PEOPLE WHO RAISE THESE PRODUCTS, THEY THEN MUST GET IN THE 

CAR AND MAKE ANOTHER TRIP TO THE LOCAL CQfJ,MUN I TY CENTER OR 

REGIONAL CENTER OR NEIGH30RHOOD CENTER SOI'-'.EWHERE TO BUY THE 

INDEPENDENT ITEM, WHICH CERTAINLY DOES NOT PROMOTE THE 

PUBLIC HEALTH AND SAFETY. 

IF THERE'S BEEN NO EMERGENCY, IF THERE'S BEEN NO 

STUDY 1 IF THERE'S BEEN NO VIOLATION OF THE PUBLIC USES LAW, 

THEN THERE'S NO BASIS FOR SUCH A REGULATION FROM THE 

PLANNING STANDPOINT. 

Q IT'S LIKE BUYING THE SPRAY BUT YOU COULDN'T BUY 

THE SPRAYER. YOU'D HAVE TO GET IN YOUR CAR AND DRIVE 

SOMEPLACE ELSE? 

A THAT'S PRECISELY RIGHT. 

IC"'!:-Eo:" t,•AI"' ST~EET. S•.;tTE 319 
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-1VOL. II, Tes!imony __ ~f __ Walter L~ Ph_i_ll_l_·p_s_> ______ _ 

(Vol. II, pg. 55) 

WITNESS: WALTER L. PHILLIPS 
[ 55 ] 

THOSE PARTICULAR EXHIBITS; AND WOULD YOU EXPLAIN THOSE TO 

2 THE COURT? 

3 MS. ANDERSON: JUDGE, IF I MAY JUST MAKE A 

4 GENERAL OBJECTION TO THIS TESTIMONY JUST IN LINE WITH MY 

5 EARLIER CONTENTION THAT THESE WOULD NOT APPLY AND ARE NOT 

6 AT l.SSUE. I WOULD OBJECT TO THE TESTIMONY IN GENERAL 

7 RATHER THAN JUMP UP AT EACH QUESTION. 

8 THE COURT: ALL RIGHT. 

9 THE WITNESS: THERE ARE THREE EXHIBITS. THE FIRST 

10 IS AN EXHIBIT WHICH SHOWS THE EXTENT AND THE AREA OF THE 

11 DEDICATION THAT WOULD BE REQUIRED ALONG ROUTE 7 IN 

12 ACCORDANCE WITH THE STAFF REPORT THAT WAS DONE IN 

13 CONNECTION WITH THIS SPECIAL EXCEPTION CASE. 

14 THERE WAS A STRIP OF LAND 41 FEET WIDE BY 

15 APPROXIMATELY 500 FEET LONG WHICH CONSTITUTES AN AREA OF 

16 20 ~ 4 74 SQUARE FEET. THIS IS THE RED CROSS-HASHED AREA 

17 SHOWN ON THIS DRAh' I NG. 

18 Q THAT'S COMPLAINANT'S EXHIBIT NO. 1; IS THAT 

19 CORRECT? 

20 A THAT'S CORRECT. 

21 Q DOES THAT INFRINGE -- DOES THAT ACTUALLY INFRINGE 

U ON THE LATH HOUSE THAT'S SHOWN THERE. 

23 A YES, THIS DRAWING INDICATES A PROPOSED LATH HOUSE 

1(1';-h(' •AA!'Ii S~~!.El. SVITE 319 
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(Vol.Il, pg. 56) 

WITNESS: WALTER L. PHILLIPS 
[ 56 1 

WHICH WOULD BE 40~ FEET FROM THE RIGHT-OF-WAY LINE OF 

ROUTE 7. THERE'S ALSO AN EXISTING LATH HOUSE THERE, WHICH, 

IT APPEARS, MIGHT BE AFFECTED BY THIS LINE. I CAN'T REALLY 

TELL FROM THE DRAWING. 

·: 

Q .ALL RIGHT. NOW, EXHIBIT A AND B., WHICH ARE ... 

CO~~PLAINANT'S EXHIBITS 2 AND 31 WOULD YOU EXPLAIN THOSE TO 

THE COURT? 

A EXHIBIT A INDICATES THE NATURE AND EXTENT OF THE 

RIGHT-TURN LANE WHICH WOULD BE REQUIRED BY THE COUNTY --

FAIRFAX COUNTY -- AND THE VIRGINIA DEPARTMENT OF HIGHWAYS 

AND TRANSPORTATION AS A CONDITION TO THE SITE PLAN APPROVAL 

FOR THE CHANGE IN USE NOT CHANGE IN USE, BUT CHANGE IN 

THIS PROPERTY -- SPECIAL EXCEPTION TO THIS PROPERTY. 

EXHIBIT --

Q WAIT JUST A SECOND BEFORE YOU GO ANY FURTHER. 

WOULD YOU JUST EXPLAIN THE LENGTH AND THE BREADTH OF THAT 

PARTICULAR IMPROVEMENT, WHAT'S INVOLVED; AND, ALSO, DID YOU 

DO A COST ANAL YS I 5 OF WHAT IT WOULD COST'' .T~.O PUT THAT 

IHPROVEMENT IN? 

A THIS RIGHT-TURN LANE HAS A LENGTH OF 300 FEET IN 

A NORTHWESTERLY DIRECTION, WHICH WOULD BE A 14-FOOT WIDENING 

OF ROUTE 7 WITH CURB AND GUTTER. IN ADDITION TO THAT, WOULD 

BE A 100-FOOT TAPER OR TRANSITION AREA. AT THIS END, WOULD 

l('~f'- ..... , ST'I~ET. S.VITE 319 
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(Vol. II, pg. 57) 
WITNESS: WALTER L. PHILLIPS [ 5 71 

BE A 60-FOOT TRANSITION AREA WITH A TAPER. 

WE HAVE ESTIMATED THE COST OF THIS CONSTRUCTION 

TO BE $41,564. 

Q NOW, WOULD YOU SHOW EXHIBIT 8 AND EXPLAIN THAT TO 

THE COURT? 

A EXHIBIT B DEPICTS THE ULTIMATE IMPROVEMENTS TO 

ROUTE 7 WHICH ARE REFERRED TO IN THE STAFF RECOMMENDATIONS. 

THIS CONSISTS OF THE WIDENING OF ROUTE 7 FOR THE ENTIRE 

FRONTAGE OF THE PROPERTY, WHICH IS 500 FEET. IN ADDITION, 

THERE \~OULD BE A 125-FOOT TRANSITION TAPER ON Tt:iE NORTHWEST 

END, AND A 60-FOOT TRANSITION TAPER ON THE SOUTHEAST END. 

Q ARE THOSE OFF-SITE? 

A THESE WOULD BE OFF-SITE. THE WIDENING, IN THIS 

CASE, IS 14 FEET WITH CURB AND GUTTER ALONG THE ENTIRE 

FRONTAGEANDTHECONSTRUCTION OF AN ENTRANCE.,. A 20-FOOT 

MEDIAN -- GRASS MEDIAN, CONSTRUCTION OF A 26-FOOT WIDE 

SERVICE ROAD WITH CONCRETE SIDEWALK ALONG THE SOUTHWESTERN 

EDGE. THIS WOULD GO FROM ONE PROPERTY LINE TO THE OTHER. 

Q 1 S THERE ANYTHING ON El THER SIDE· OF THE · · 

PROPERTY AT THIS TIME? 

A THERE'S NO SERVICE ROAD, NO, ON EITHER END AT 

THIS'POINT THAT THE CONNECTION COULD BE MADE TO. 

Q AND CA~~ YOU ESTlt-ihTE THE COST· OF. PUTTING THOSE 

'f".,f.~· '.'41•, s•ql (T 5'-'ITE 319 
C.fl•L.Irlo~ \1"(;1"1114 ~20~0 
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(Vol. II, pg. 58) 
WITNESS: WALTER L. PHILLIPS 

[ 58] 

I p,p ROVE lv1ENT S IN? 

A THE ESTIMATED COST OF THESE IMPROVEMENTS IS 

$101,070. 

Q NOW, THE STAFF REPORT RECOMMENDS THE ENTIRE 

DEDICATION WHICH WOULD INCLUDE THESE IMPROVEMENTS; IS THAT 

CORRECT? 

A THE STAFF REPORT RECOMMENDS THE DEDICATION WHICH 

IS SHOWN ON THE FIRST EXHIBIT OF 41 FEET, WHICH IS THIS 

STRIP. THIS IS THE BACK LINE OF THAT. THIS IS CONSISTENT 

WITH THE CROSS-HASHED AREA SHOWN ON THE FIRST EXHIBIT, AND 

THE FUTURE IMPROVEMENT OF THESE. 

Q THEY ARE RECO~~ENDING A WAIVER AT THIS TIME? 

A THAT'S CORRECT. 

Q THE ACTUAL AMOUNT OF LAND INVOLVED IN BOTH 

INSTANCES IS THE SAME; IS THAT CORRECT? 

A YES. 

Q ALL RIGHT, SIR. NOW, CAN YOU TELL US.--

MR. PHILLIPS, CAN YOU TELL US WHETHER YOU HAVE AN OPINION 

WHETHER OR NOT IT IS NECESSARY FROM THE TRAFFIC SAFETY 

STANDPOINT TO MAKE THE DEDICATJON AT THIS PARTICULAR TIME 

IN ACCORDANCE WITH THE STAFF REPORT? 

MS. ANDERSON: YOUR HONOR, I BELIEVE HE'S 

CERTIFIED AS AN ENGINEER. IF HE'S ASKING A TRAf~SPORTATION 

10'-f.O '''-'"= SH~E (T SVtTE 319 
rAtqr'Alll; Vl~\";111,14 £~030 

L & L Ri:PORTING SERVICE 
cr.,,,, rc- \t c.r.,..,.,.. ~o:t..'':".,A'tE.I=IS 
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(Vol. II, pg. 59) WITNESS: WALTER L. PHILLIPS 
[59] 

1 TYPE OF QUESTION~ I'M NOT SURE IT IS PART OF THE STIPULATED 

2 AGREEMENT. 

3 MR. LAWSON: I THINK HIS QUALIFICATIONS~ YOUR 

4 HONOR, WHEN I SPOKE TO THAT IS HE vlORKS -- I CAN GO AHEAD 

5 AND QUALIFY HIM IN THAT AREA. 

6 THE COURT: WHY DON'T YOU QUALIFY HIM IN THAT 

7 AREA. 

8 MR. LAWSON: ALL ~IGHT, SIR. I THINK IT'S 

9 CONTAINED PROBABLY IN HIS QUALIFICATIONS. IT SHOULD BE 

10 HERE SOt·iE\·:HERE. 

11 BY HR. LA\-l SON : 

12 Q COULD YOU OUTLINE FOR US., MR. PHILLIPS, WHAT 

13 BEING A GRADUATE LICENSED ENGINEER \\HAT YOU -- WHAT TYPE 

14 OF WORK THAT YOU'RE ENGAGED IN., AND PARTICULARLY IN FAIRFAX 

15 COUNTY? 

16 A WELL, l 1 VE BEEN INVOLVED IN THE LAND DEVELOPMENT 

17 
ENGINEERI~G PRACTICE IN FAIRFAX COUNTY Sf-NCE 1959. OUR 

18 WORK CONSISTS ALHOST EXCLUSIVELY OF SITE PLANNING OF . ~ .. 
19 

20. 

21 

22 

23 

COMMERCIAL~ lNDcrSTRIAL AND RESIDENTIAL SITES IN THE COUNTY 

IN ACCORDANCE WITH THE FAIRFAX COUNTY SITE PLAN ORDINANCE. 

THIS INVOLVES., TO A LARGE EXTENT., THE WIDENING 

OF E,XISTING ROADS~ THE PREPARATION OF DRAWl NGS FOR SERVl CE 

ROADS~ RIGHT-TURN LANES~ ENTRANCES., DRAINAGE~ AND EVERY 

l(•~f-C ,.,.,..., S~~f.ET ~~,,,.E 319 

C:l, t;C'A' Vlil:;(oo'"IA :'a'C'JO 
L 6 L F=.EPORiiNG SERVICE 
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(Vol. II, pg. 60) 

WITNESS: WALTER L. PHILLIPS [ 6 0 1 

OTHER ASPECT OF THE DEVELOPMENT PROCESS. 

Q DOES THIS INVOLVE HAVING TO WORK WITH THE STATE 

DEPARTMENT OF HIGHh'AYS AS WELL AS FAIRFAX COUNTY? 

A YES., IT DOES. WE \~ORK WITH THE HIGH\'l'AY 

DEPARTMENT AS WELL AS FAIRFAX COUNTY. 

Q ARE YOU· REQUIRED TO MAKE· RECO~~t·~::NDATIONS. TO THE 

PROPERTY OWNER AS TO WHAT THE CONFIGURATION AND THE 

LOCATION OF THE ROAD AND ROAD IMPROVEMENTS SHOULD BE? 

A YES., WE ARE. THE SITE PLAN ORDINANCE REQUIRES 

THAT CERTAIN IMPROVEMENT~ BE MADE; AND., IN ALMOST EVERY 

INSTANCE., WE ARE IN A POSITION TO DISCUSS THESE WITH THE 

COUNTY AND WITH THE HIGHWAY DEPARTMENT. 

Q AND DOES THAT INVOLVE YOU THEN IN TURN ALSO MAKING 

RECOtw4J-1ENDATIONS AS TO TRAFFIC IMPROVEHENT
1 

NOT ONLY TO 

FAIRFAX COUNTY BUT TO THE HIGHWAY DEPARTMENT? 

A WELL., NORMALLY., THE NATURE AND EXTENT OF THE 

IMPROVEMENTS TO THE EXISTING HIGHWAY ARE A SUBJECT OF THE 

PERMIT THAT IS ISSUED BY THE HIGHWAY DEPARTMENT. 

WE MAY MAKE RECOMMENDATIONS; BUT., USUALLY., THEY 

TELL US WHAT MUST BE DONE. 

Q OFTEN TIMES 1 IS THAT A MATlER OF NEGOTIATION WITH 

THE PARTIES AND THE HIGHWAY DEPARTMENT AND FAIRFAX COUNTY 

IN WORKING OUT THE DETAILS? 

l(·~r:~ t,•Q.: .... STJOt.ET S\.otT( 319 

I:'~II;CQ.'II \'II;~I"•IA 2~030 
L & L RE. PORTit..:G SE R\'ICE 
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WITNESS: WALTER L. PHILLIPS [ 6 1 1 

A OFTEN TIMES 1 IT'S NECESSARY TO MAKE FIELD VISITS
1 

2 TO MAKE SPECIAL ENGINEERING STUDIES TO DETERMINE WHAT WOULD 

3 BE THE PROPER THING TO DO IN THAT PARTICULAR CASE. 

4 Q AS TO TRAFFIC SAFETY 1 I WOULD PRES UI-1E? 

5 A CORRECT. 

6 Q HAVE YOU BEEN QUALIFIED BEFORE TO TESTIFY IN THIS 

7 COURT AS TO MATTERS THAT RELATE TO TRAFFIC SAFETY~ 

8 A I HAVE TESTIFIED IN COURT A NUMBER OF TIMES 

9 REGARDING THIS TYPE OF WORK. I'M NOT A TRAFFIC ENGINEER
1 

10 PER SE. 

11 Q BUT THE BULK OF YOUR h'ORK I t~VOLVES HI GHHAY' PLANS 

12 AND WORKING WITH THE HIGHWAY DEPARTMENT AND FAIRFAX COUNTY. 

13 MR. LAWSON: YOUR HONOR 1 I THINK HE'S QUALIFIED. 

14 THE COURT: DO YOU WANT TO VOIR DIRE. 

15 ~15. ANDERSON: YOUR HONOR 1 JUST FROM \'l'HAT I'VE 

16 HEARD 1 I DON'T BELIEVE HE'S QUALIFIED AS A TRANSPORTATION 

17 PLANNER OR ENGINEER 1 WHICH SEEMS TO BE AT ISSUE HERE. 

18 THE COURT: I'LL HAVE TO OVERRULE YOUR OBJECTION
1 

19 AND I 1 LL NOTE. YOUR EXCEPT I ON. GO AHEAD. 

20 BY HR. LAh'SON: 

21 Q S01 COULD YOU ANSWER THE QUESTION THEN? DO YOU 
, 

22 HAVE AN 0 P I N I ON AS T 0 \\'HE THE R 0 R t~ 0 T I T I S N E C E S S A R Y F R 0 M 

23 A TRAFFIC SAFETY STANDPOINT TO R=QUIRE THE DEDICATION IN 

IC~f.(· •.•41"o Stc•F.El SJitE 319 
I:AIQ-=A\ \ l'fGINIA .72030 L & L RE F'ORiiNG ~E "VICE 
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WITNESS: WALTER L. PHILLIPS 
[6 21 

THIS INSTANCE? \ 

\ A THE RIGHT-TURN· LANE h'H I CH HAS BEEN REQUIRED AND IS \ 

THE SUBJECT OF EXHIBIT 2 1 I BELIEVE, IS ENTIRELY WITHIN THE \ 

EXISTING RIGHT-OF-WAY OF ROUTE 7; AND, IN MY OPINION
1 

THERE 

IS NO NEED TO PROVIDE AN ADDITIONAL RIGHT-OF-WAY FOR THAT 

IMPROVEMENT. I 

Q ARE YOU AI~ ARE AFTER -- I ASSUME THAT YOU HAVE ~lADE J 
AN INVEST I GAT I ON -- WHETHER OR NOT THERE ARE ANY HI GHh'AY 

~ •. 

STATE HIGHWAY DEPARTMENT PLANS FOR SPECIFIC IMPROVEMENTS 

AS TO ROUTE 7? 

A THERE IS NO PROJECT AT THIS TIME FOR 

IMPROVEMENTS TO ROUTE i IN THIS AREA. 

Q AS ENVISIONED OR AS SHOWN ON THESE PARTICULAR 

PLANS; lS THAT CORRECT? 

A THAT'S CORRECT. 

MR. LAWSON: THE COURT 1 S INDULGENCE FOR A MOMENT. 

ONE FURTHER QUESTION. 

BY M R • LA\~ S 0 N : 

Q DID YOU SUPPLY THE FINANCIAL DATA TO MACK DOWNS? 

A YES. 

MR. LA\"'SON: THAT'S ALL THE QUESTIONS I HAVE. 

MS. ANDERSON: NO CROSS 1 YOUR HONOR. 

THE COURT: OKAY. DO YOU WANT MR. PHILLIPS 

IC\"~0 ,.;.,, STI<O:,[T. SI. • .OITE 319 

r"O:.JI';FA.~ VII<C,o•,IA ;:2030 L 8 L F\EPORTING F,E~VICE 
(. [ U~ I C 'r :l \ [ ~ [' .0:. "! Jt.t ,. [. J C: !': • f q S 
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(Vol. II, pg. 65) WITNESS: N. McK. DOWNS 

[ 6 5 1 

1 THE PROPERTY i AND 1 BY t·~EANS OF WHAT MIGHT BE TE RIIIED "THE 

2 f-1ARKET DATA APPROACH", DID ASCERTAIN THE VALUE OF THE LAND 

3 IN QUESTION AND ALSO THE VALUE OF THE IMPROVEMENTS AN~ THE 

4 IMPACT IN VALUE ON THIS PROPERTY BY THIS PROPOSED 

5 DEVELOPt~ENT. 

6 .sy MR. LAWSON: 

7 Q ALL RIGHT, SIR. NOW, WOULD ~OU TELL US VERY 

8 BRIEFLY WHAT YOU TOOK INTO CONSIDERATION IN ORDER TO PREPAKE 

9 YOURSELF IN ORDER TO MAKE THESE EVALUATIONS? 

10 A WELL, BASICALLY, YOUR HONOR, FROM THE STANDPOINT 

11 Of ESTABLISHING THE LAND VALUE, I EXAHI NED SALES IN THE 

12 GENERAL AREA TO DETERMINE JUST WHAT THE VALUES WERE. BASED 

13 ON THAT RESEARCH, I ARRIVED AT A VALUE OF ABOUT $1.25 PER 

14 SQUARE FOOT ON THE LAND. 

15 THERE IS ABOUT 20 1 474 SQUARE FEET \\'!THIN THIS 

16 AREA UNDER CONSIDERATIONj THEREFORE, IT WOULD HAVE A VALUE 

17 0 F AB 0 U T $ 2 5 1 5 9 2 • N 0\-1 1 I N C L U DE D W I T H I N T H I S TAKE 
1 

S I N C E 

18 THIS IS AN ACTIVE AREA THAT IS ACTIVELY BEING UTILIZED IN THE 

19 PRESENCE Of A NURSERY BUSINESS, THERE ARE TWO LARGE, BRICK 

20 GATEPOSTS \·lHICH DO LEND VALUE TO THE PROPERTY FROM AN 

21 AESTHETIC STANDPOINT. THEY ARE KEPT 

22 

23 

. ' 
Q I SHOW YOU COMPLAINANT'S EXHIBIT 4A. DOES THAT 

SHOW THOSE PARTICULAR IMPROVEMENTS? 

I('I!Jf\1" ... ~~ .... STff~ET SUI':"E 319 

l Al'f" AI: \'I~GI .... IA C'2C30 
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(Vol. II, pg. 66) 
WITNESS: N. McK. DOWNS 

[ 6 6] 

A PLAINTIFF'S EXHIBIT 4A, YOUR HONOR, DOES SHOW THE 

2 ENTRANCE; AND THERE ARE TWO GATEPOSTS THAT YOU CAN SEE KEPT 

3 AT THIS LOCATION. THERE IS ALSO A AND YOU CAN SEE IN 

4 THE PICTURE~ YOUR HONOR-- AN IRON GATE -- A DOUBLE IRON 

5 GATE -- HINGED FROM EACH OF THE POSTS. 

6 IN ADDITION TO THAT~ THERE IS A SUBSTANTIAL AMOUNT 

7 OF PERMANENT SHRUBBERY. THIS IS NOT SOMETHING THAT'S ON 

8 THE EXHIBIT THERE TO BE SOLD, YOUR HONOR. THIS IS A 

9 LANDSCAPING THAT IS AESTHETICALLY DESIRABLE FOR THE 

1 o 0 P ERA T I 0 N • 

11 IN ADDITION TO THAT,_ THERE IS ONE LARGE~ FREE-

12 STANDING SIGN AT THIS LOCATION. THERE'S ALSO ANOTHER FREE-

13 STANDING SIGN OVER AT THIS LOCATION ON THE RIGHT 51 DE OF 

14 THE PHOTOGRAPH. 

15 INCLUDED WITHIN THIS AREA ALSO IS THE DRIVEWAY 

16 ENTRANCE, THE PARKING AREA~ WHICH WOULD BE DISPLACED, AND 

17 A PORTION OF ONE LATH HOUSE WOULD ALSO BE WITHIN THIS AREA. 

18 THIS ALL HAS VALUE. CERTAIN DISPLAY BEDS ~HICH ARE LOCATED 

19 THERE WOULD HAVE TO BE RELOCATED. 

20 SO, THE ACTUAL REQUIREMENT HAS A VERY SUBSTANTIAL~ 

21 IMPACT ON THE VALUE OF THIS PROPERTY; AND, OF COURSE, THE 

22 ACT.UAL COST OF PUTTING IN THESE ROAD It~PROVEMENTS AS SUCH, 

~ HAS ALSO A VERY SIGNIFICANT IMPACT IN THE VALUE. 

'C'~t-C ''loeo,; S~REET S.>'•':'£ 319 
c~:.u ... .a.'ll, \•'oGI'••4 :<2~30 
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(Vol. II, pg. 67) 

WITNESS: N. McK. DOWNS [ 6 7] 

SO, IN MY ESTIMATION, THE VALUE OF THE LA~D 

COUpLED WITH THE IMPROVEMENTS HAVE A TOTAL VALUE OF ABOUT 

$30,392. THIS IS LAND AND IMPROVEMENTS WITHIN THAT AREA; 

AND, \~ITH RESPECT TO THE VALUE OF THE Ir-1PROVE~-1ENTS, I FELT 

THAT CERTAIN OF THEM COULD BE RELOCATED. SO, IT'S ACTUALLY 

A COST OF RELOCATION AS OPPOSED TO AN ACTUAL COMPENSATION 

FOR THE PARTICULAR SIGN OR THE BED THEMSELVES WHICH WOULD 

HAVE TO BE RELOCATED. 

IN ADDITION TO THAT, RELYING ON THE ESTIMATE OF 

MR. PHILLIPS AS TO COST IF THE ULTIMATE SECTION WERE 

CONSTRUCTED, OF $101,070, THAT, COUPLED WITH THE $30,392 

WOULD MEAN COST OR AN IMPACT ON VALUE OF $131,500. 

IF THE RIGHT-TURN LA"'E ONLY \·tAS PUT IN, THEN WE 

WOULD HAVE A TOTAL OF $41,564 FOR THAT; AND THAT, COUPLED 

WITH THE VALUE OF LAND AND ll-1PROVEHENTS AND/OR MOVE OF 

THESE IMPROVEMENTS WOULD AMOUNT TO $71,956 OR ABOUT $72,000. 

NOW 1 BASICALLY, WHAT THIS AMOUNTS TO, EVEN IF THE 

APPRAISER DISREGARDS THE VALUE OF THE LA.~D, THE COST OF 

PUTTING IN THESE IMPROVEMENTS AND RELOCATING THE IMPROVE-

MENTS THAT ARE ACTUALLY IN PLACE -- THE LATH HOUSE, 

ETCETERA-- WOULD MEAN THAT THERE IS AN OBLIGATION THERE 

WHICH WOULD TAKE A TREMENDOUS INCREASE AND 1~PROVEMENT IN 

THE NET OPERATION IN ORDER TO CURTAIL THAT. 

t(!~f.C' \•At'll STA[(T. S:,.'ITE 3t9 

l A:~J: A~ \'ICiGI'I;IA c:"2CJ0 
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(Vol. II, pg. 68) 

WITNESS: N. McK. DOWNS [ 6 8 1 

ASSUMING -- AND THIS WOULD BE EXTREMELY 

REASONABLE -- ASSUMING, SAY, A FIFTEEN-PERCENT INTEREST 

RATE AND A FIFTEEN-YEAR LOAN TO CURTAIL THAT, THAT WOULD 

MEAN THAT YOU'D HAVE ANNUAL PAY~1ENTS OF $17,i81 PER YEAR 

JUST TO CURTAIL THESE IMPROVEMENTS CHANGE WHICH ARE REQUIREC 

BECAUSE OF THIS INCONTESTABLE EXPANSION, SO TO SPEAK, OF 

THE OPERATION OF THE BUSINESS. 

NOW, THAT WOULD MEAN, IN ORDER TO DO THAT TO 

CURTAIL THAT, THE OPERATION WOULD HAVE TO INCREASE ITS 

NET -- ITS NET -- ABOUT FIFTY-SEVEN PERCENT, WHICH IS 

COMB~ET~LY UNREALISTIC. IT WOULD BE VIRTUALLY IMPOSSIBLE _,.. 

FROM AN APPRAISER'S STANDPOINT TO INCREASE THAT BUSINESS 

BY .THAT AMOUNT EVEN IF SUBSTANTIAL IMPROVEI'-1ENTS ARE HADE 
/ 

TO THE EXISTING IMPROVEMENTS ONLY. 

THIS ROAD IMPROVEMENT ACTUALLY CONTRIBUTES 

NOTHING THAT WOULD INCREASE HIS REVENUE FROM AN APPRAISAL 

STANDPOINT. 

LOOKING AT FROM THE STANDPOINT OF THE RIGHT-TURN 

LANE ONLY, THAT WOULD AMOUNT TO $46,364. THE ANNUAL 

CURTAILMENT OF THAT OVER A FIFTEEN-YEAR PERIOD AMOUNTS "TO 

$7 1 787; AND THAT Ai'10UNTS TO ABOUT A TWENTY-FIVE PERCENT 

INCREASE IN HIS NET JUST TO CURTAIL THAT EXPENSE. 

5 0 1 T H ERE I 5 A VERY S L' 3 5 TAN T I A L I HP ACT 0 N THE 

\C•' I'.{ •.•Ar~ ST~[ET. StriTE 319 

J'Ar~CAll( \'lqG•'HA 22030 
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(Vol. II, pg. 69) 

WITNESS: N. McK. DOWNS [ 6 9 ] 

VALUE OF THIS BY THIS REQUIREMENT -- BY THE COUNTY 

REQUIREMENT. 

ACTUALLY, W~AT IT AMOUNTS TO IS THAT THE OPERATOR 

WOULD HAVE TO GIVE UP A PRODUCT LINE, SO TO SPEAK, HE WOULD 

LOSE LAND, HE WOULD LOSE IMPROVEMENTS, HE WOULD HAVE A COST 

OF PUTTING IN THESE IMPROVEMENTS, WHICH WOULD BE REQUIRED 

BY THE COUNTY; AND, IN OTHER WORDS, THE ORDINANCE WOULD 

WORK TO THE OWNER'S DISADVANTAGE; BUT, OVER AND ABOVE THAT, 

THE TEARING DOWN OF A GREENHOUSE AND REPLACING IT WITH A 

SLIGHTLY LARGER GREENHOUSE, THE INCREASE IN THE SIZE OF THE 

LATH HOUSE AND DISPLACEMENT OF ONE WOULD HAVE ABSOLUTELY 

NO ADVERSE EFFECT ON ANY OF THE EXISTING AND POlENTIAL 

HOUSING IN THE I l·'.t·1ED I ATE AREA. IT IS A LOG I CAL AND 

REASONABLE EXTENSION OF THIS EXISTING OPERATION. 

SO, FROM AN APPRAISAL STANDPOINT, I WOULD SAY 

THAT THE NURSERY IS COMPATIBLE TO THIS AREA 

MS. ANDERSON: YOUR HONOR, IT'S HARDLY AN 

APPRAISAL STANDPOINT. THIS IS--

THE COURT: SUSTAINED. 

BY ~\R. LAW SON: 

Q WELL, LET ME ASK YOU THIS, MR. DOWNS: ~OULD YOU 

ELABORATE A LITTLE FURTHER -- YOU STARTED INTO THIS -- AS 

TO WHETHER OR NOT -- I THINK IT DOES, YOUR HONOR. I THINK 

1(" .. ((1 f.o'At' STCor~CT. SUITE 319 

r .:.•qii:"A-.; \•iRGI ... IIo 2C'030 L a L ~E r-o~i'ING SERVICE 
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WITNESS: N. McK. DOWNS [72] 

I RESIDENTIAL DEVELOPMENT. AN EXAMINATION OF SALES WOULD .... 

2 INDICATE THAT THEY FOLLOW THE SAME UPWARD TREND IN VALUE 

3 AS PROPERTIES WHICH ARE ISOLATED FROM SUCH USES. ----· 
4 AS A MATTER OF FACT, THIS REALLY SATISFIES THE 

5 DEMAND IN AN AREA WHERE THERE IS GROWTH TO WHERE THE 
···"""· 

6 PROPERTY OWNER GOES OUT AND DOES A SUBSTANTIAL AMOUNT OF 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

HIS 0\-/N t:.ANDSCAPING. 

SO, IT DOES PROVIDE A GOOD OUTLET; AND THE 

CONTEMPLATED IMPROVEMENTS TO THIS USE; THAT IS, THE NEW 

LATH HOUSE 1 THE NEW GREENHOUSE, AND SO FORTH, WOULD ACTUALLY 

UPGRADE THE IHPROVE~'ENTS THAT NOW EXIST AND ACTUALLY 

BROADEN THE TAX BASE. 

SO, ACTUALLY 1 I THINK THAT THE CONTE :.-tPLATED. 

IMPROVEMENTS IMPROVE IT RATHER THAN ACTUALLY DO ANYTHING 
.... ---------

TO DOWNGRADE IT; AND THE REQUIREMENT OF A DECELERATION LA~E 

AND SERVICE ROAD AT THIS LOCATION HAS NO HELPFUL ASPECT TO 

THE.SUBJECT PROPERTY ALSO. 

MR. 

INTO EVIDENCE. 

THE 

THE 

THE 

~~s. 

lr:·•c.:; r..•4t•: S'!REET ~ ... ·tTE 319 

rA!'-"A\ \'IRGI'•114 c2::130 

LA\ofSON: YOUR HONOR, I'D LIKE TO OFFER THIS 

COURT: \\'HAT EXHIBIT? 

CLERK: 38. 

COURT: 38. ANY OBJECTION? 

ANDERSON: I HAVEN'T SEEN IT, YOUR HO!~OR. 

L a L REPORTING SERVICE 
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(Vol. IV, pg. 9) WITNESS: PHILIP G. YATES 

[ 9] 

1 
MR. LAWSON: I WOULD LIKE TO M~KE THIS A PART OF 

2 THE RECORD 1 1 F \'t'E t-11 GHT INTRODUCE THAT 
1 

YOUR HOt~ OR? 

3 THE COU~T: ANY 03JECTION, MS. AN~ERSON? 

4 

5 THE CC~RT: OKAY. 

6 (THE DOCU~ENT HERETCFORE REFERRED 

7 
T 0 \''AS f·'L!. R.K ED P LA 1 NT IFF 1 S E XH I 5 IT 

8 
NO. 39 FOR 1DENTIFICA11CN h~D \·:AS 

9 RECEIVED lN EVIDENCE.) 

10 5 Y M R • L.!.. ;·: S 0 N : 

11 Q 1!\DICA~~D IN THEk:.E IN THAT PAK.TICULhR LETTER IS 

13 I SN 1 T THAT COr~RECT? 

14 A THAT'S CORRECT. 

15 Q f~Oh' 1 I SHO\·: YOU WELL, LET ME WITHDRAW THAT. 

16 LOOK AT THE LETTER OF J.l!J~L'ARY 4
1 

1980, FROM 

17 R OS E R T D.~ V I S AD~ RES S ED T 0 t·~ E • 

18 

19 

20 

21 

23 

A I HAVE IT. 

Q YOU DO H~VE THAT LETTER? 

A 

Q 0 K t.. Y • ~ 0 3 D.~. V i S I ! \ :: I C A 1 E S I N I H ~ R E T H.!.. i -; H I S 

~r ... E-: •.•.:.,, !a•a.c l. !~ .... ,.,E 3•9 
r:. ;...:-.:.\ \ '-:. •.,.r. ;·;-:Jc-
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(Vol. IV, pg. 10) 

-461; LJN WITNESS: PHILIP G. YATES 
[ 1 0 ] 

1 LIFE .!..t~D HEhL TH OF t~U r:s E RY STOCK 1 SUCH AS G/.=t.D~ N I OOLS 
1 

2 HOSES, POTTERY, STATUES, AND BIRDSATHS; ISN'T THAT CORRECT? 

3 A THAT'S CORRECT. 

4 Q At~ D H E A L S 0 S TATE 5 I N 1 HE R E i .u!~ D I Q U 0 T E, 

5 11
SU3SEQUENT TO THE PL.!:.~!~I~.;G CC:-::-':lSSIO~~ H~.l,~i!·!G h'HEKE THE 

6 

7 I T Et·~ S \·:ERE C U r.. RENT L Y B E 1 ~-.! G S 0 L D 0 N S I T E • UN I. E: S S T H E S E 

8 I TENS ARE REf·iOV~D FRO:·~ THE S 1 IE t..S SALES 1 TEt .... s, 7HE SiAFF 

9 
WILL HAVE TO i\ECC!:.~·.~r~D A D::!\IAL F"t::~~::J NG s;:·Ec !AL E>:CE?Tl ON 

10 AP? l I CAT I ON T 0 THE S 0 A R D 0 F S U ;:: t. R V! S 0 ;~ S " ; l S N ' T THAT 

11 CORRECT? 

12 A THAT'S A COF..~ECT STh"iEt·',ENT, Y!:S. 

13 Q SO, IN OTHER WO~DS, IT W~S ThE PCSITION CF 7HE 

14 STAFF AT THAT Tl~'.E THAT, EVEN BEFORE ·THIS :·~AliER \-iAS TO BE 

15 HEARD BY THE SOARD OF SUPERVISORS, THAT MR. CUPP WOULD HAVE 

16 TO, YOU MIGHT SAY, SORT OF IN PREPARAllON OF HAVING THIS 

17 SE t.PPK.C\'ED, BRING Hl!·~SELF INTO CC\FOR!·~~.~.NCE \o.'ITH THE ~~E\\' 

18 ORDI ~-:.:.r~cE.? 

19 
A T HAT h' AS T H E ~ TATE :·~~NT AS P R ~ S E ~~ T E D., S U T i T ' S NY 

20 RECOLLECTIOt~ TH.;T THAT \."1\S LAT::R C!.,!...RlFIED. 

21 Q RIGHT . \{ [ ' L L (. E T T 0 THAT I =- u T T H hI I s ?CS IT I C·N 
. . • 

22 CJF THE STAFF AT T!--:.;1 TI:·:~, IS IT t~Oi? 

~ 23 
A Y ~ S • I I L-! i : ·~ K ~:HAT H E I S r' ~: C ~ .: . :i L Y T t\.) ! • ~ G- I 0 5 A Y 

.. 1 ..... • : = ··• Lt.:.· •.· :.=.:..:.:;:·l::s 
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18 

19 

20 

21 

22 

'~ 
23 

---------------·-·--·-·--
(Vol. IV, pg. 11) ·--------------. 

WITNESS: PHILIP G. YATES 
[ 11 ] 

WAS FINAL hPPROVAL OF THE SPECIAL EXCEPTIC~ ~CULD 

NECESSITATE THE REMOVAL OR THE NONSALE OF THESE ITEMS. 

Q \\'ELL, \I:E'LL GET TO THAT. SO, 0~·~ 0A!,!IJARY THE lOTH., 

DO YOU HAVE MY LETTER TO EOB DAVIS? 

A THAT'S CC~RECT. 

Q .!J ~ D 1 1 N THAT L E T T E R 1 D I D I 0 S J E C T T 0 THAT 

POSITION; AND AGAIN REITERATE OUR OSJECTION TO 7HE ROAD 

lMP~OVEMCNlS; ISN'T THAT C0R~ECT? 

A THAT'S CQ~~ECT. 

Q l.!~D h'E ALSO T .L.KE THE PC'S IiI 0!~ THAT t·',Y CL 1 ENT H.:;s 

T 1-f E R I G H T T 0 C 0 ~-.~ T U ~ U E THE Sf... L E 0 F P R CD U C T S THAT \" E R E I N 

SALE 0 R Ei E I N G S 0 L D AT THAT T 1 t·'i e:; I S N ' T i HAT C C ~ ~E C T ? 

A THAT'S THE POSITION YOL' FRES:::l..JTED IN THAT LETTER, 

SlR. 

Q OKAY, SiR. t~0\\' 1 IN R=SPOt~SE TO THAT, BOS D.L.VIS 

WROTE TO ME ON JA~UARY THE 23RD, 1980; ISN'T THAT CORRECT? 

A THAT'S CORRECT. 

Q ~NO TYAT'S IN THE RECC~D? 

Q t..LL RJGHT, SIR; .:.t<D H:: Slt.TES 7h::~~ t.S ·~·ou J:...'ST 

E.!.i<~JER SThTE.D, HE =·.!,Ct~S OFF OF T~E F-'OS!TICl~ 7HAT \·.'~HAD 

TO 2F!It~G O' ... 'RSEL\'ES INTO CC=~~F0~~·~/-.~·~CE FRICR TO THE :.=:..:.RING; 

'-:~~: "•At' ~--·:ET ,\.,•E' ~·9 
:..;.~;r~, ''"""'":";"~:tt' 
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22 

' 23 

-- ------ -·--. ·-·--- -·- ··-- ---··-·--·---------·- -··--·--·---...., 

(Vol. IV, pg. 12) 
WITNESS: PHILIP G. YATES [ 1 2 ] 

THEN HE h'OULD H/"'VE TO CEASE THE S.!.LE OF t-';.~-.N-t-~~ADE FR.O~IJCTS; 

ISN 1 T THAT CORRECT? 

A THAT'S CORRECT. 

Q SO, IN OlHER WORDS, THEN THAT ~AS THE POSITION OF 

THE COUNTY STAFF THEN THAT, IF hND WHEN THIS APPLICATION 

h' ERE T 0 B E AP P 1\:0 V E D 1 TH EN F 0 L F T R!-.P t\ L' R S E;. Y \t/ 0 U L D H.!-. V E T 0 

CEASE THE SALE OF MAN-~~OE P~ODUCTS; ISN'T 7HAT tC~RECT? 

A THAT 1 S C 0 ;:( R E. C T • T HE R E I S ~ ~ 0 ~\ 1 ... Y T HAT \-t' E C. 0 U L D 

RECO~MEND TO THE BOA~D OR T~E SOARD CCULD ~DOPT, IN ~y 

JUDGK~NT, A SPECIAL EXCEPTlON FOR THIS USE THAT ~~S NOT IN 

COI'\FOR~' . ..\~~CE \~I TH THE FRCVI S I Ot·~S IN THE THEN CUE.RENT ZO~I t~G 

ORDI f\ANCE. 

Q ALL R!GHT, SIR. I \·tOULD t..SSU~~E TI~:::N 1-~E YOU 

TELLING US THAT IT IS Cl'RF\Et~TLY THE POSITIO~~ TH!:N OF THE 

COUNTY THAT ONCE THIS ~FPLICATION WERE APPROVED, THEN THE 

APPLICANT WOULD THEN H~VE 10 BRING HJ~S!:LF INTO COMPLihNCE 

h'ITH THE OCTOBER 10 hr·~Et~~!·~ENT; ISN'T THAT CORK!:CT? 

. A THAT ' S C: 0 i='. ~:. C T • C.r C T (1 R E R 2 2 I S ~ L I EVE I T \·: t. 5 • 

Q ~HAT DID I SAY? THE 10? 

A 10. 

0~~ J ;..: ~ L' A K Y THE 2 9TH 
1 

D ! D 1 : ~ 0 T ? 

A YES. 

!('~f.C •.•.:.,.,. 5-"h~£- ~.JI"f 319 

'A·Cr :a11 • •UG•'•,.," :"'.?'030 
L l' L ~t C..QRTlNG ~ E RVIC.E 

.. i :.. . : : !" \! ""'!. t.. •.· c.: ''~·=- .. ~ Q s. 
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-------------- ·-·--·--··-------------------------
Vol. IV, pg. 13) 

WITNESS: PHILIP G. YATES [ 1 3 ] 

Q .t.J~ D THAT 1 S A L S 0 A P A RT 0 F THE F ... E C 0 ;;, D? 

2 A YES, IT IS. 

3 Q AND, IN THE SECOND PARAGRAPH, PARTICULARLY, I 

4 S TAT E D THAT I T 'n' AS ~-~ Y C L I E I~ T ' S F- 0 S I T I 0 N \-: E 0:. J = C i E D ·r 0 THE 

5 STAFF'S INIER?RE:r: .. TION OF THE CRDl~~:~J~CE .L.~-~D AS TO THE 

6 CONDITIONS 0F THE SPECIAL EXCEPTION? 

7 A YES, YOU DID. 

8 Q ;d'-!D CITES LEGAL .l:_!:~GUt·~Et~7S IN T!·i~~E; 15 THAT 

9 COR~~CT? 

10 A THAT'S COR~ECT. 

11 Q 

12 A THAT'S CORRECT. 

13 Q ~ND PhRT!CULARLY THE SECOND PAR~GRhFH CR ~EALLY 

14 THE FIRST FULL PAR.!"Gt\.AF'H OF PAGE 2. HOLILD YOU READ THAT 

15 PARAGRAPH TO THE COURT? 

16 A "IT HAS BEEN THE POSITION OF HY CLIENT AND 

17 CONTINUES TO BE HIS POSITION T~AT HE SEEKS THE SPECIAL 

18 EX C E P T 1 0 N ( \-~ I TH 0 U T T H ~ C 0 ~\ D I T I ('! ~ S A~' D LEGAL I N i E ~ P RET .; T 1 0 N 

19 G I V EN T 0 1 T 5 Y T H E S T A F F) 0 ~~ L Y .t... S A ~·,E T H OD 0 F E X r; A 1...: S T I t J G 

20 HIS AD:·Ut·!IS";F:ATI\'E ~~E~~i:C'IES F8R IT IS !·~R. CL·PP'S PC:SlllGN 

22 BUilDING P::;.t·'alT TO COt~S-;i= ... U<.:T THE !t·'.?RCVE!-'.E:~TS f...S SHCJh't~ ON 

' ':' ~· 't :" •.• M ••" ~ T "t t ~ !- .. I~ t J 1 9 
~.:.,a; r A l \'ow(;!-..oA i. "OJO 

r L '· ~ • · ~ :.· ~ " :. :· :.. - ••• =- ;. :. : c • E tt != 
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---·---··· -·-· --··- ---------------··-····-- ------··--·-----

(Vol. IV, pg. 14) 
WITNESS: PHILIP G. YATES [ 14] 

REQUlREMENTS OF THE 3UILDING CODE ARE kET WITH ~~lOR SOARD 

APPROVAL; Af~D THAT HE HAS A VESTED RIGHT TO CCif~TII~UE HIS 

BUSINESS AND TO ACCO!·'af·',ODATE ITS NOR~'.AL, N.A.TURA.L GRO\•:TH." 

Q SO, YOU UNDERSTOOD, DID YOU ~OT, AT THAT TIME 

THAT IT \\'AS THE h?PLICANT'S POSITiOt-J THAT HE RF.ALLY DIDN 1 T 

QUITE CLEAR ALL ALONG THAT WE CONTESTED THE LEGAL POSITION 

THAT THE COUNTY WhS ASSUMING UNDER THIS ORDI~A~:E; IS THAT 

NOT CORRECT'? 

A THAT IS CORR~CT. 

Q YOU DIDN'T HAVE .!-\NY DOUBTS ! N YOUR I·~Ir~D \.'HAT THE 

P 0 S I T I 0 N 0 F H R • CUP P \~A 5 ASS U :"' I N G THAT I N T H! S CAS E, D I D 

YOU? 

A NO, WE DEFI~ITELY RECOGNIZED THAT HIS POSITION 

~AS CONTRA~Y TO THAT OF OURS. 

Q AND WOULDN'T IT BE FAIR TO CHARACTERIZE THAT IT 

WAS CERTAINLY THE POSITlON OF THE COUNTY THAT THIS ORDINANC 

\·: I;.S CO!~S TIT LIT I O~·~.!..L t.~<D V t-.ll D .!J-! D .L. LS 0 7HA T IT \·:AS hF P L 1 ChB LE 

TO 1-iR. CUPP'S BUSlf~ESS? THERE \·:.L.SN'T ;..NY QCESTIC~~ IN THE 

COUNTY'S MIND; ISN'T THAT CCRRECT? 

' ' 

E !: H .t. L F, N 0 T 0 ~~ ?. ~ ~ t-. L F 0 F I ~ E C ·:) U ~ ~ T Y • 

THE C~U~T: SUS:~~~~D. 

10'·"·~ ""'' !-- 1.;~ ET S;,ll[ ~I~ 
C A•D~A\ \ ·C:~•• .. ,&. ; :.•·:"JO 

\.t-': *'•[r· 't""~.:.····· a:t '::.·ra..s 
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(Vol. IV, pg. 15) 
1f 61 i L JN 

~ 
WITNESS: PHILIP G. YATES [ 15 1 

1 MR. LAWSON: WELL, YOUR HONOR, I TH!NK THE COUNTY 

2 CAN ONLY OBVIOUSLY SPEAK THROUGH ITS AGENTS. 

3 
T H E C 0 U R T : I N H I S P 0 S I T 1 ON AS Z 0! ~ i N G t•.) 1·~ If\ I S T RAT C· R • 

4 

5 

6 Q .~.t-~D, IT IS YCUR FOSiliON AS ZO~H:~G .~C!·HNiSTR..\TOR 

7 AND THE ONE hHO IS IN CH.!.RGE OF THE D::' ... !l.FTi~~G OF CRD!~·~.tJ~C.ES 

8 AS W E L L AS E t·~ F 0 R C i N G THE 0 ~ D I!~ .L.'.: C E 5, .~. ~ ~ D F' hR T J C U LA R L Y 1 N 

9 CH.L.RGE OF THE PREP!-.F.ATlC•N OF T~I-S P.L.;;"..Tl CL1l.L.R ;..r..?Ll CATJ C~~ 

10 

11 BEING IN CHARGE OF THE PRESENlATION -- TO ~HE ~0ARD OF 

12 SUPERVISORS, IT WAS AL~A)S, A~D I ASSUME STILL IS, YOUR 

13 POSITION THAT THE OR~Il\.~.t~CE \·lhS VALID t~ND CC/~STITUTI0~~-!..Lj 

14 IS THAT CGRRECT? 

15 A MOST CERTAINLY. 

16 Q hND YOU HAD HAD NO l~DICATION FROM THE SOARD OR 

17 ,!J~YOt~E ELSE IN THE COUNTY THAT A COt\Tr;.,.;K,y POSITION \·.'.!..5 

18 GOING TO 5E TAKEN, DID YOU? 

19 A THAT A C~~\TK;;RY THAT SO~~EODY ELS~ --

20 

21 A r~o 1 I D I o ~or 
1 

s r R. 

22 

Ill\ 
23 

Q .L.LL F .. !GHT, SIR; .~~\D T~-L~T \·:C:t.:LD !::C~U.ALLY 5E T;:.u~ OF 

( I 1:. It ,, t. \ !. L :·I.~. •.· 't. : : " .• 1.1 ~ 
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... ·--- --· ........ ·---·. ..... ... ·----···- ---· ---· ··---- ·····-- ---· 

(Vol. IV, pg. 16) 
WITNESS: PHILIP G. YATES [ 16] 

P.~.RiiCUL.L.R INST,lJ~CE --THAT iHEY • .. :::RE VALID .:--.~-.!D T;..;AT? 

2 LEG.t..LLY, THAT THE COUf~TY COULD MAKE A DEVELOPER !·~AKE THESE 

3 IMPROVEMENTS; ISN'T THAT COkRECT? 

4 A 

5 Q 

THAT'S CORRECT. 
·: 
,r 

·ALL RIGHT, .SIR. !~0'.\', THIS PA~TICUL.L.R C.!-.S£ HAS 

6 FlRST SCHEDULED IN FESRUARY OF 1980; ISN'T THAT CORRECTi 

7 AND iHEN SUBSEQUENTLY DE.FEF~RED FOR c:~E t'-~ONIH U~TI L t·· •. !,RCH 

8 THE 10TH? 

9 A THAT'S KY R~COLLECTION. 

10 Q ,l:,NO THAT DEF::RRhL \·:AS 1·i.~DE AT THE R~QUEST OF 

11 Su?ERVISOR FALCK; ISN'T THAT ~IGHT? 

12 A I DON'T REALLY RECALL. 

13 Q ALL RIGHT, SIR. DO YOU REChLL A LE11ER THAT I 

14 \\' R 0 T E T 0 Y 0 U 0 N FE 8 K U .t.. R Y 14 , ' 8 0 ? I 1 1 S I N T HE P ACt~ /J. G E • I T 

15 SHOULD BE. IF lT'S NOT, I'LL GIVE YOU A COPY. 

16 A NO, I SEEM TO RUN OUT IN JANUARY. 

17 t1,R. LAWSON: l·~.t:.RK THIS FOR ICiENTIFICATJON. 

18 
TH:: \·il T~ESS: I' 1·1 SuRRY. I DO HA\'E 1 T. 

19 BY HR. L .. ~v:sot...:: 

20 Q YC•U DO? 

21 A UH-HtiH. 

22 Q FESRUARY THE !4TH, KY LETTER ~D~~ESSED TO YOU? 

23 A THt..T Is CORi'::.CT. 

,,.., .,, •.•ol.••· 511;£ E t Sl•tlE ;..19 
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·- ---··------ --·--- ----··-····· -··-·--- - --- ··--·------- . -- -·-· --·----
(Vol. IV, pg. 17) 

WITNESS: PHILIP G •. Y~TES - [ 17 1 

2 PERIOD OF TIME THAT THE CASE WAS DEFERRED _BY THE SOARD; 

3 ISN'T THAT CO~RECT? 

4 A THAT'S CORRECT. 

5 Q hND YOU ~~D I H~D TALKED hSOUT THIS, HAD hE NOT, 

6 ASOUT THE ?OSSJBJLITY OF AN A~-~::~~C~·~ENT TO THE OKDI~!.!}-!CE? 

7 A YES, \\'E HAD. 

8 Q IN 'THIS F/"'RTICUL.A:R LElTER OF FCSF\.L'/.RY i"HE 14TH, 

10 POSITION OF I·'IR. CUPP THAT THIS \·.'OULD T.!..!~E Ct.~= OF HIS 

II PARTICULAR SITUATION; ISN'T THAT CO~RECT? 

12 A THAT'S CORRECT. 

13 Q AN 0 I T t..K E 1 T 1 I T .\·:AS Y 0 U R P 0 S 1 T I (I~ THAT T H 1 S 

15 THE 80A~D OF SlJPER\'1 SORS? 

16 A THAT'S CORRECT, BASED UPON CONSULTATION WITH THE 

17 COUNTY ATTO~ .. I\EY 1 5 OFF 1 CE. 

18 Q 
. .. 
· ... -. 

h l L f'. 1 G H T., S I R ; t. ~\ D 1 S 0 1 T H I S AT 1' E 1·'.? T . 1!'0 .L. ~ 'E ~-! D 

19 THIS P.l-.RTICULAR ,!.,fPLICf.\TION -- C~R, EXCUSE :·~E, TO ,~.~··.:::-..:o TH~ 

20 C'F'.DI NA!~CE -- TO T .t.KE C.!.,R~ Cif TH! S F t..~i I C !_;L/-.R. S 1 TU.L.i I 0!'.!
1 

7H.L.T 

21 APPLI CAll o:·~ \-U .. S RE\'O~~r.o· il-:~~~i I :~~'T 1~.;T CC:r:r: .. ::cT? 

22 

23 

A THAT 1 S C C•;:: K E C T • 

Q 

,,. .. '"'": ,.~..~. !-": '-:- i--: s ... • ~e: .. l •9 

r-:.•::r :.• , .• -.a.·.·~ :~:·:-.~o 
L & L l-iE c.:;:::-r rr...:G ~ E R\·ICE 
,tc;·.i·F:: \LC.:·L-·•.· c;:_c.~::-rao!. 
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------------- ·--- ------------·-- ·-----------------....., 

(Vol. IV, pg. 18) 
WITNESS: PHILIP G. YATES [ 1 8 ] 

LET ME MAKE SURE THAT MR. CUPP'S LETT~R OF FE~~UhRY lHE 

2 4TH., 1980, IS ALSO IN THAT PACKAGE. 

3 A IT IS. 

4 Q I'M SU~E THAT'S PART OF IT. 

5 A IT IS. 

6 Q OKAY I FI ~~E .. 

7 THE S T A F F 1 1 S l T 1 I N T H I S PART I C U L.!. R CAS E 
1 

THAT THE 

8 
APPLICATION BE hP?ROVED; lSN'T THAT CO~RECT? 

9 A THAT 
1 

S CORRECT 1 AS LCNG AS IT FULLY CO~~FCR~·~ED 

10 \ail TH THE CtJRREt~T PROVJ 5 I Ot\5 OF THE: ZO~ 1 ~~G Or<D! •-t~~CE. 

11 Q hND JUST TO MAKE THAT -- THAT N030DY HAS ANY 

12 A~~5IGU1 TY IN THEIR HIND t..BOUT THAT., IH.L.T O~~CE THIS THING 

13 
WAS APPLIED -- I ~EAN ONCE THE SE WAS GRANTED -- THEN, OF 

14 
COURS~ THE 0RDIN~NCE WOULD HAVE BEEN APPLIED; ISN'T THAT 

15 CORRECT., AFTER? 

16 A THAT'S CORRECT. 

17 Q OKAY. NO'.t/ 1 ~P?.t.RE.NTLY, YCUR ST.L.FF, L::~D~R YOUR 

18 DIRECTION ,.;r..zo SUPERVISION r.t,D t~O i)~~O~L~H Wl)H iHE LOChl'lON 

19 OF THE RET AI L/CC•!·i1-~ERCIAL NURSERY AT THIS P.4.K.TI CUL.b.R SPOT 
1 

I 

21 F .L.VORAB LE ACT I ON 01~ THIS? 

22 

23 

A 

PRC3LEt-',S WITH TH=: FULL R!-.'·i::E OF c::~-:··~EF.CIAL ~.CTIVIT!ES .!.S 

.,.~'-·: ··~'"'' s.~'<r£r s-u•lE l'9 
r r.or;c: A- \'oiOG••.;tA 40:~·3C 

L & L f:.EPC·"":'ING ~E~\'iCE 
CE"~ L,~: \I •·t·Lrov "~ L~ =-~::c.s 
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(Y.Q_~~ T~~ti_mon~_o_! Rob~~-~-~~~~~e)··--·· 

(Vol. IV, pg. 80) WITNESS : ROBERT L. MOORE 

[ B 0 1 

A ~OSERT L. ~OO~E. 

2 Q AND WHAT IS YOUR CURRENT POSITION IN FAIRFAX 

3 COUNTY. 

4 A I' 1-1 A PRINCIPAL PLAr<~~ER IN THE F.A.l F,F.L.X COUNTY 

5 OF Fl CE OF TR.!.~'-!5 PORT,.:.. T I ON. 

6 Q AND HOW LO~G HAVE YOU BEEN WITH THE COUNTY? 

7 A I'VE SEEN \.\ITH THE COLq~TY SII~CE tJ.J...Y OF 1974. 

8 Q i-i A 5 THAT .t.. L \·;A Y S 1 N T H E 0 F F 1 C E 0 F T F, .!..! ~ S P 0 R. TAT 1 0 N ? 

9 A PRIOR TO BECOMING A SEFA~ATE OFFICE, WE ~E~E 

10 THE TRA .. ~SFC:i<.TATICti~ PLAt~t~It~G SR.~.\C:H OF THE CO!·~PRE!-:~NSIVE 

11 PLANNING OFFICE. \,'E HAVE BEEN THE TRAt~SPORTATION OFFICE 

12 FOR A FEW YEARS NOW -- TWO OR THREE YEhRS. 

13 Q ARE YOU FAMILIAR WITH THE SUSJECT APPLICATION? 

14 A YES, I AM. 

15 Q 

16 REGARD TO ROAD I l·tPROVE~~ENTS FOR IHE S USJECT APPLICATION? 

17 A OKAY. THE STAFF RECOMMENDED THAT RIGHT-OF-WAY 

18 BE DEDIChTED TO ACCO~',t-iODATE THE FUTUR.=: \·JJ J::~~l !\!G OF ROUTE 7
1 

19 THAT AN hDDITIONAL LANE BE CONST~UCTED, A SERVICE DRIVE BE 

20 CONSTRUCTED, AND THE D=CELERATIOt~ -- A DECELEF:ATlON -- L.t..t~= 

22 I :. E L 1 E \' E T ~ ~ S -r A F F t. L S 0 ! riD I CAT E 0 7 H AT TH E 

23 

•:~t·: •.•t..•• .. s;.•c,&.E'T ~~·I":'C ~'9 

rA·~ca-., \•14...:;•-.:u, t:2'-'30 
L f' L C\1: POGTit..:G SE ~VICE 
ct •···~·t :- 't'-F"~ ,. ::, ~ :::c:·::~s 
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-----------·- --------·-----·. ----·----------· ---------.. 
(Vol, IV, pg. 81) 

WITNESS: ROBERT L. MOORE [ 81 ] 

COULD BE DEFERRED EXCEPT FOR THE DECELERATION, RlGHT-TURN 

2 LANE .. 

3 

4 
.. 

s· 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q COULD YOU STATE "''HY THOSE COt-JD IT 1 O!·~S WERE 

R E C 0 1-·i~-1 EN DE D ? 

HR. L.L.\•,'SON: YOUR HO~\OR, I THl:~K THE STAFF REPORT 

COULD SPEAK FOR ITSELF. THERE IS A REPORT F~OM THE 

DEPARTMENT OF TRANSPORTATION, AND I ~OULD O~JECT. I DON 1 T 

SEE THE POINT BEC.A.USE, AS I SAY, iHE S"fAFF RE.FCRT DOES 

SPEAK TO THE QUESTION. 

~15. ,AJ~DERS
1

0r\: YOUR H~t~O~, I THINK HE CAN STATE 

F~OM HIS EXPERIENCE IN THE CO~NTY. 

THE COURT: OKhY. ItLL OVE~RULE THE OSJECTION. 

GO AHEAD. 

THE WITNESS: WELL, OUR RESPONSIBILITY IS TO 

RECOi·H1END TO THE SOJ...RD OF SUPERVISORS THOSE P.OAD 

lt·1PR.OVEt·',ENTS, h'HICH, t\Ul·~SER ONE, ARE I~ECESS.!-.RY TO 

ACC01·~!-'IODATE THE LCNG-~ .. !!·!GE PL.:..N· OF iHE COU!~TY i .!a.ND, NUt·,BER 
. ~ .. 

TWO, ARE NECESS.L.RY TO f.l~'t.C-Ot-',~';0DhTE A SI1E'S SPECIFIC ACCESS 

NEEDS. 

THE DEwiCATIO~~ At\D FUTURE C.J:~STRUCIIO:...: ARE 

CO~~S 1 STENT HI TH THE LC~~G-~/-.~~E PL~N OF THE CC'L"~TY. THE 

OECEL~R..!-.i'ION, RIGHT-TL'~N L.L.~~E IS SO!·~ETHI~·!G T~AT l-:E FELT h'.A.S 

NECE~.S.t.R.Y TO lll,Ff.:CVE THE .;CCESS IN .~ND OUT OF TH=: SITE. 

l:"~rc- •.·.:.,, ~~l:l!::tT 5--•"'£ :!•9 
c Ali:l".C.'A. \'•'0~··~11, c:'C'<;"JO 
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COMMONWEALTH OF VIRGINIA 
COUNTY OF FAIRFAX 

. APPLICATION FOR SPECIAL EXCEPTION, SPECIAL PERMlT, VARIANCE OR APPEAL . d AS PROVIDED IN THE FAIRFAX COUNTY ZONING ~~D:N.ANCE ~, 

Application No. £-p cJf/-JJ-7? Auc:;u..,t 2 , 19.....!2_ 
Assigned by Staff 

The undersigned hereby applies for the special exception, special permit, variance, or appeal as indicated 
below, for property owned and described as follows: 

Name of Applicant: __ u_l_a_::._·J:_ .. _,_ .. :_._a_n_a._· _D_o_r_o_t_h.;.y_s_._c_,u..;p:..p=-.J----------------

Name of Property Owner: lllnir ·H. and Dorothy S. Cupp 

Postal Address of Property: 9 43 9 Lees burg P i!~e, Vicuna. VA 22130 

Name of Subdivision: tlone · (; :3 
------~----~~~,-+-(--)-. --~--------------­

? ~!-2_.. / I J. ;cil County Pr~perty Identification Map Reference:._~ . .;;--~--... ~ _,_., -..'.....;......._ ____________ _ 

6 72.03 3.cr~~ n~~·ue~vl.'-11~ Lot Area: ___ • _____ ~_ ... __ District: __ -_Q __ -___ ... _____ Zoning: R-1 

The undersigned has the power to authorize and does her.eby authorize Fairfax County staff representatives 
.on official business to enter on the subject property as necessary to process the application. 

NATURE OF THIS APPLICATION 

!Applicant is to complete only one of the following boxes. If a Variance is needed in conjunction with 

a Special Exception or a Special Permit, separate application for Variance must be filed.) 

- Application to Board of Zo~y Appeals under provisions of 

Section ----..,-------,-.,-/!- of the!~n;~; 01~n~~.4~· . . ·• .· l:;::fr·.!., . y (/.p olh 
:...;: (.,_.. ./. . // 

VARIANCE -Application to Board of Zoning Appeals under provi$ions of 
Section ------------- of the Zoning Ordinance. 
Request=----------------------------------

APPEAL -Application to Board of Zoning Appeals under provisions of 
Section------------- of the Zoning Ordinance. 
Appeal=--------------------------------

' C),. :~ .. \W~OM 
• See requirement for affidavit on back. 

... . 
Signature of Applicant or Agent 
Thc:-aas 0. T..at:son, I:.:cquire 

Address Zip 
'•103 Ch.:tin lSrici.r-;a nu:-~d 

BELOW THIS LINE FOR STAFF USE Telephone Number 273-1950 

Application, complete wi~h all required submissions, received: f '/ .Zt 11/ 
·rhq -. Cl u 

Filing Fee paid: sS CJ--- Receiving Staff Member: ----"-Tr-----
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AFFIJAVIT 

i\ 1-~ir t·:. C~p:) 
I, , do her~by ntake oath or affirmation that to the best of my knowledge and belief the 
foregoing inforn1ation contained in this appliciltion is true: and: 

1. (a) That the following constitutes a listing of names and last lwown .tdc!rcssl!s of all applic<Jnts. title owners. contract 
purch;~sors, or le~sees of the land described in the applic:~tion, and if any of the foregoing is a trustee, cnch beneficiary 
having an interest in such land, and all attorneys, real estate brokers, and all agents who have acted on behalf of any 
of the foregoing with respect to the application: 

.... • .. 'i .... 

N~t~i't" ~j; ~.Dorothy,~~-~ c:rJr~dd~~J? ,L.:!i!~~nll.~~: Ei!.;cRt~t'B~;~u. J • VA C: .. ~~rs 
... LaC·a.-..w ::J. :c ...... :Oc •• 1 = .. t:u:J E·~i-.,.J:.- -·••'"":.:/'!. ••'-'~c:a:, • ._.._.._ .. 4.. .. -. 1 .... td-C·-····· .. ' 

(b) That the following constitutes a listing of the shareholders of all corporations of the forcgoiniJ who own ten ( 10 I j'ler 
cent or more of any class of stock issued by said corporation, and where such corporation has ten (101 or less share· 
holders. a listing of all the shareholders~ 

Address Relatillnship 

(c) That the following constitutes a listing of all partners, both general and lim1ted, in any partnership of the 
foregoing: 

Address Relationship 

I 2. 

1 
"l 

That no member of the Fairfax County Board of Supervisors, Planning Commission or Board of Zoniny Appeuls 
owns or has any interest in the subject land or has any interest in the outcome of the decision. 

1 

·l 
l 3. 

\ 

., 
.. ~· . ~ 
- .·· ~ 

. ".-.. -· ..... _. 

._,_ ':: 

(iQ!~t EXCEPT AS FOLLOWS: (If none, so state) 

That within tho five (S) ye01rs prior to the filing of this application, no ntembct of the Fairf<~)( County Bourd of 
Supervisors, Phmning Commission, or Board of Zoning Appeals or any member of his immediate household and 
family, either directly or by way of partnership in which any of them is a partner, employee, agent or a· jrney, 
or through a partner or any of them, or through a corporation in which any of them is an officer. director, employee, 
agent or attorney or holds outstanding bonds or shares of stock with a value in excess of fift•t dollars ISSO), has 
or has had any business or financial relationship, other th3n any ordinary depositor or customer relationshiJl with 
or by a retail establishment, public utility or bank, including any gift or donation having a value of fifty dollars (S5C) 
or more with any of those listed in Par. 1 above.· 

EXCEPT AS FOLLOWS: 

WITNESS the following signature this "'t t:f. 

llf none, so state! 

·1 , 
day of 4 ~~sr 

I 

.? . 

.19 ·z-==l 

/,l"~ '-·' (z«c.,_. "--i"' c:·. ~~· ..... _________ _ 
7/ Applicant 

Notary Public 

· · G·JIIt ~,; 1c fCi8cfl-"' 
My commission expires: I JLJ .. A . .i!.- 11 / . 
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ADOPTION OF AN AMENDMENT TO CHAPTER 
112 (ZONING).. OF THE 1976 CODE OF 
THE COUNTY OF FAIRFAX, VIRGINIA 

Z0-79-23 

At a regular meeting of the Board o! Supervisors of Fairfax 

County, Virginia, held in the Board Room in the Massey Building, 

at Fairfax, Virginia, on Monday, October 22, 1979, the Board, 

after having first given notice of its intention so to do, in 

the manner prescribed by law, adopted an 4mendment to Chapter 

112 (Zoning) , of the 1976 Code of the County of Fairfax, Virginia, 

said amendment so adopted being.in the words and ~igures following, 

to-wit: 

BE IT ORDAINED BY THE BOARD OF SUPERVISORS. OF FAIRFAX COUNTY, 
VIRGINIA: 

Amend Chapter 112 (Zoning) as follows: 

Amend Article 20, Part 3, Definitions, as follows: 

1. Revise the definition of AGRICULTURE to read as follows: 

AGRICULTURE: The use of a tract of land·not less than five 
(5) acres for (a) the tilling of the soil; (b) the growing of 
crops.or plant growth of any kind, including forestry; (c) 
pasturage: (d) horticu-lture; (3) dairying; (f) floric;ulture; or 
(g) raising of poultry and livestock. 

The term •agriculture' shall not include the following uses: 
(a) the maintenance and operation of pla~t nurseries; (b) the 
feeding of garbage to animals; (c) the raising of fur-bearing 
animals as a princi~al use; (d) the operation of maintenance of 
a commercial stockyard or fee~yard, or (e) the retail sales of 
agricultural products except in accordar.ce with the provisions 
of·~ar. 27 of Sect. 10-102. However, the definition of agriculture 
shal:t~··not be dee.'lled to preclude: (a) the keeping of livestock 
on parcels of two (2) acres in size as permitted by Sect. 2-512; 
or {b) gardeni~g, as permitted as an accessory use in Sect. 10-102. 

2. Revise the definition of CONTRACTOR'S OFFICES AND SHOPS 
to read as follows: 

CONTRACTOR'S OFFICES AND SHOPS: Establishments for the 
installation and servicing of such items as air conditioners, 
electrical equipment, flooring, heating, painting, plumbing, 
roofing, tiling and ventilating and establishments for the 

A-74 



planting and maintenance of gardens, grounds and yards such as 
landscape contractors and lawn maintenance services. 

3. Add a new term and definition of GARDEN CENTER in its 
p~oper alphabetical sequence: 

GARDEN CENTER: An area or establishment engaged in the 
retail sales of items for the landscaping and maintenance of 
gardens, grounds and yards such as trees, shrubs, plants, seeds, 
bulbs, mulches, fertilizers, qarden tools, pottery, statues, 
bird baths and other such items. Landscape contracti~q of items 
sold on the property shall be permitted as an accessory use. 
For the purpose of this Ordinance, qarden centers shall be 
deemed RETAIL SALES ESTABLISHMENTS. . 

4. Delete the ter.m and definition of NURSE.~Y, PIJU~T in 
·entirety and.substitute ih lieu thereof, in its proper 
alphabetical sequence, a new term and definition of PLANT 
NURSERY to read- as follows: 

PLANT NURSERY: An area or establishment for the propagation, 
cultivation and qrowinq of nursery stock such as trees, plants, 
shrubs and vines. Retail sales from the site may be permitted 
as an accessory use and shall be limited to nursery stock grown 
on the property and items designed solely to maintain and preserve 
the life and health of nursery stock such as fungicides, insec­
ticides, chemicals, peat moss, humus, mulches and fertilizers. 
Retail sales of items not designed solely to maintain and preserve 
the life and health of nursery stock such as garden tools, 
hoses, pottery, statues and bird baths shall be deemed a 
GARDEN CENTER and shall be prohibited. Landscape contracting of 
nursery stock grown on the property shall be per.mitted as an 
accessory use. 

For the purpose of this Ordinance, qrowing of nursery stock 
shall include stock which is grown·on the premises and stock 
which is purchased elsewhere and transplanted f9r growth on 
the premises. 

Amend Article 3, Residential District Regulations, "R-P 
and R-c·oistricts, Section 3-P04 and 3-C04, Special Exception 
Uses, by revising Par. 3 to read as follows: 

3. Category 5 - Commercial and Industrial Uses of 
Special Impact, limited to: 

A. ~~rinas, docks and boating facilities, commercial 

B. Offices 

c. Plant nurseries 

Amend Article 5, Industrial District Regulations, as 
follows: 
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1. Amend the I-4 District, Sect. 5-404, Special Exceptic: 
Uses, by adding a new Par. 4I to =ead as follows: 

I. Plant nurseries 

2. Amend the I-5 and I-6 Districts, Sections 5-502 and 
5-602, Permitted Uses, by adding a new Par. 19 to read as 
follows: 

19. Plant nurseries 

Amend Article 9, Special Exce~tions~ Sect. 9-502, Distri~s 
In Which CateSPry 5 Uses May Be L~cated, as follows: 

l. Amend Par. 1 by revising tne following two entries to 
read as follows: 

I-5 District: Limited to uses 8, 14, 16, 20, 21 and 23 

I-6 District: Limited to uses 14, 16, 20, 21 and 23 

2. Amend Par. 2 by revising the following three entries ~0 
read as follows: 

R-P, R-C Districts: Limited to uses 13, 14 and 16 

I-3 District: Limited to uses 3, 5, 7, 12, 13, 15 I 18 an: 

I-4 District: Limited to uses 3, 5, 7, 12, 13, 15, 16' 13 
and 19 

19 

Amend Article 9, Special Exceptions, by revising Sect·. 9-314 
to read as follows: 

9-514 Additional Standards :or Plant Nur$eries 

1. In the R-A through R-4 o:s~:icts, no plant nursery shall 
be established except on a lot wh:c~ has a minimum lot area of 
one (1). acre and has frontage on an arterial street as defined 
in the adopted comprehensive plan. 

2. In the R-A through R-4 c:s~ricts, no building or 
structure used for or in connecti~n with such use shall be 
located closer than 100 feet to ~~y lot line which abuts an 
R district. 

3. In the R-A through R-4 o:stricts, no off-street parki:g 
or loading space shall be located clcser than fifty (50) feet ~o 
any lot line which abuts an R dis~rict. 

4. Plant nurseries shall be s~ject to the regulations c: 
the zoning district in which loca~ed. In addition, in the' R-A 
through R-4 Districts, the Board s~all impose such conditions 
and restrictions as it may deem r.scessarJ to assure that the ~e 
will be compatible with the adjaca~~ residential area. In 
particular, the Board may conditi:~ the following: 

A-76 



A. Location, size, heig~~ and use of structures 

B. Location and number ~= coomercial vehicles 

c. Lighting and hours c! operation 

D. Location of materials stored outside 

5. In the R-A through R-~ Districts, notwithstanding t~e 
provisions of Sect. 9-003, the Board may v~ry, modify or waive 
the provisions of Paragraphs l, 2 ana 3 above and the provisions 
of Article 13 for a plant nurser: ~hich is accessory to a sinqle 
family detached dwelling, prcv~dec such dwe+ling is the cc~icile 
·of the nursery operator. 

Amend Articie 13, Landsca~~~g and Screening, the Trans~ticnal 
Screening and Barrier Matrix, ~7 adding plant nurseries to ?ar. 9. 

GIVEN under my hand this 12~d day of October, 1979. 
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APPLICATION NUMBER SE-091-D-79 

DRANESVII.LE DIS'rRICT 

Applicant: Blair & Dorothy Cupp 

~~~ject Parcel: 19-3 ((1)) 19 

rr(;::Jent Zoning: R-1 Acreage: 6.7208 acres 

F rop·:>s~d Use: Plant Nursery Expansion 

Applicable Zoning Ordinance Provision: 3-104 and 9-003 

Application F'iled: September 17, 1979 

F.-~a:.ni~.g Commission Hearing Date: December 5, 1979-

coard ~f ~upervisors Hearing Date: February 4, 1980 at 3:00 P.M. 

Sta~f ~:commendation: The staff recommends approval of SE-091-D-79, 
subject to the conditions noted in Appendix 1 of this report. 
The staff also recommends modification of the transition yard 
along the east and south sides of the site, subject to the 
approval of the.Director of the Department of Environmental 
Ma.nagement. The transition yard and barrier should be waived 
along the west side of the parcel. 

RD 

It is further recommended that the Board of Supervisors modify 
the additional standards of Paras. 2 and J of Sect. 9-514, as 
amended, to allow the lath house and proposed parking lot to 

.remain closer to the lot line which abuts the R District . 

. -c· 
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SPECIAL EXCEPTION APPLICATION 
Number: SE-091-D-79 

Acreage: 6. 7 20 8 

Existing Zoning: R-1 

District: D RANESV ILLE 

Sub}ectParcel: 19-3 ((1)) 19 

Applicant: Blair & Dorothy Cupp 

Proposed Use: Plant Nursery Expansion 
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SPECIAL EXCEPTION APPLICATION 

.I 

Number: SE-091-D-79 

Acreage: 6.720H acres 
Existing Zoning: H-1 

District: DRANE.SVILLE 
Subject Parcel: 19-3 ( ( 1)) 19 

Applicant: Dlair & Dorothy Cupp 

Proposed Use: Plant Nursery Expansion 
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SE-091-D-79 1 

DESCRIPTION OF THE APPLICATION 

Mr. and Mrs. Cupp request approval of a special exception 
application for modification and expansion of a plant nursery 
which has been operating at its present location for seven years. 
The- applicants also request a variance (Sect. 9-003} to· the 
additional standards for plant nurseries, as amended (Sect. 9-
514), to allow the existing lath house and parking area to remain 
closer to the abutting R-District than allowed by those additional 
standards. 

The facility is in operation seven days a week from 8:30 a.m. 
to 5:00 p.m. with a maximum of seven employees at a time. 

A plant nursery is a Category 5 Special Exception Use within 
the R-1, Residential District, one dwelling unit/acre. Approval of 
this application must satisfy pertinent standards contained in the 
Zoning Ordinance, an extract of which is Appendix 4. 

LOCATION AND CHARACTER OF THE AREA 

The 6.7 acre site is located at 9439 Leesburg Pike (Route 7) 
approximately 550 feet east of Beulah Road (Route 702). 

The site and the surrounding area are zoned R-1. The property 
to the wes~ was recently rezoned to the R-2 Zoning Category (78-
D-60) • 

CONFORMANCE WITH THE COMPREHENSIVE PL..Z\N 

The subject property is in the M7, Wolf Trap Community Planning 
Sector of the McLean Planning District of Area II. 

The Plan states: 

"C. Land along the south side of Route 7 should maintain 
the pattern of an average density of 1-2 units per acre but 
permit cluster development so that land immediately adjacent 
to the highway would remain as open space and provide a buffer 
for the residential area. 

D. To maintain the present scenic attractiveness of Route 7 
in this area, site plans for all developments should be en­
couraged to continue to feature greater than normal setbacks 
from the highway and natural buffering as many recent develop­
ments have done. To implement this policy proposal a zoning 
ordinance amendment policy should be considered. 

E. Route 7 through this sector should be kept free of.-addi­
tional commercial-industrial development west of the Dulles 
Airport Access Road." 
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SE-091-D-79 2 

The adopted Plan Map shows residential use at 1-2 dwelling 
units/acre. 

STAFF ANALYSIS 

Transportation Analysis 

The Office of Transportation would not object to approval 
of this application provided the applicant makes improvements noted 
in the d~velopment conditions of Appendix 1. See Appendix 5. 

Environmental Analysis 

There are no significant environmental constraints to the 
proposed development. See Appendix 6. 

Preliminary Site Plan Analysis 

The proposed on-site buildings must satisfy the 100-foot 
setback requirement of Paragraph 2, Sect. 9-514, as amended. The 
parking area must·be located to meet the 50 foot setback required in 
Paragraph 3 of Sect. 9-514, as amended, and must be of a dustless 
surface. See Appendix 4. The applicant requests a modification of 
these requirements by the Board of Supervisors. Ref. Sect. 9-003. 
Modification of those requirements appears to be appropriate. 

Retail and wholesale sales are proposed on the site. A re­
tail sales establishment in an R-1 District requires Transitional 
Screening 3 between the commercial and adjacent residential uses. 
This screening is required on the eastern, western and southern 
side of this site. Transitional Screening 3 consists of an un­
broken 50 foot wide strip of landscaped open space and a barrier 
fence in accordance with the provisions of Par. 3C of Sect. 13-109 
of the Zoning Ordinance. Construction of a Transition Screening 3 
on the eastern portion of the site would require removal of part 
of the existing lath house. 

Peripheral landscaping could satisfy modification requirements 
of. Par. 2 of Sect. 13-111 by minimizing adverse impact with archi­
tectural and landscaping techniques. 

The single-family dwelling of the applicant is situated be-
tween the plant nursery and the rezoned parcel to the west, which is 
approximately 280 feet from the nursery. In this instance the staff 
feels that a Transition Screening 3 Yard is not necessary. The staff, 
therefore, recommends waiver of this screening requirement pursuant 
to Par. 2 of Sect. 13-111. Likewise, the existing vegetation and 
growing nursery stock (i.e., trees, shrubs and plants) on the south­
ern portion o~ the site prov.ides adequate screening along that bor­
der. Staff feels that the Transition Screening 3 requirement should 
be modified on the south to retain and use the existing vegetation. 
Any landscaping or screening deemed necessary should be provided to 
the satisfaction of the Director o[ Environmental Management. 

Service drives arc usually required along primary roads. How­
ever, in approving a preliminary plat for R-2 development o~ the 
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SE-091-D-79 3 

property west of the nursery the :-.;ervicc drive required was waived 
beciluse public street access \'las provided through the rezoned property 
trout UC!ult.th rv·Jacl to thf:.: Cupp proucrt·1. 'l•herefore, unless the Cupp 
~roperty is r~develo~~d, no functional service drive is required for 
the development proposed under this special exception. At the time 

·of redevelopment of the Cupp property, extension of the public street 
... · from the west may be required in lieu of a service road. 

A standard deceleration lane should be provided in order to in­
sure uninhibited traffic movement on the existing two eastbound lanes 
of Route 7. 

STAFF CONCLUSIONS AND RECOMMENDATIONS 

The special exception proposed conforms to the Plant Nursery 
definition, as amended, in Article 20 of the Zoning Ordinan~e. 

The setback requirements noted in Paras. 2 and 3 of Sect. 9-514, 
as amended, and the screening requirement of Article 13 can be modi­
.fied by the Board of Supervisors. Any waiver or modification of the 
screening requirements must be approved by the Director of Environ­
mental Management. 

Parking must be of a dustless surface. 

The staff recommends approval of SE-091-D-79, subject to the 
conditions noted in Appendix 1 of this report. The staff also rec­
ommends that the transition yard along the east and south sides of 
the site be modified pursuant to Par. 2 of Sect. 13-111 of the Zon­
ing Ordinance. The transition yard and barrier should be waived 
along the west side of the parcel. 

It is further recommended that the Board modify the additional 
standards of Pars. 2 and 3 of Sect. 9-514 to allow the lath house 
and proposed parking lot to be located closer to·the lot line which 
abuts the R District. 

APPENDICES 

1. Proposed Development Conditions 
2. Affidavit . 
3. Statement of Justification 
4. General Standards 
5. Transportation Analysis 
6. Environmental Analysis 
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SE-091-D-79 Appendix 1 

PROPOSED DEVELOP~'lENT CONDITIONS 

If it is the intent of the Board of Supervisors to approve 
SE_-091-D-79 located as Tax Map 19-3 ( (1)) 19 for use as a plant 
nursery pursuant to Sects. 3-104 and 9-003 of the Fairfax County 

·-·zoning Ordinance, the staff recommends that the Board condition 
the approval by requiring conformance with the following develop­
ment conditions: 

1. This Special Exception is granted for the location indicated 
in the application and is not transferable to other land. 

2. This Special Exception is granted for the buildings and uses 
indicated on the plats submitted with the application only. 

3. A copy of this Special Exception SHALL BE POSTED in a con­
spicuous place along with the Residential/Non-Residential 
Use Permit on the property of the use and be made available 
to all Departments of the County of Fairfax during hours of 
operation of the permitted use. 

4. Submission and approval of a site plan prepared in accordance 
with the provisions of Article 17. The revised site plan 
will satisfy ordinance requirements for parking, landscaping 
and screening, subject to u..pproval of the Director, Depart­
ment of Environmental Management. 

5. Construction oE a deceleration/right turn lane for entrance 
to the plant nursery. 

6. Dedication of right-of-way to 100 feet from the centerline 
for a third eastbound lane and a standard service drive, 
the exact amount of dedication to be set by OEM at the 
time of site plan review. Construction of the third lane 
and the service drive can be deferred until such time as 
the site redevelops. 

7. Provision of peripheral landscaping along the eastern side 
of the site to minimize adverse impact to the adjoining 
residential property. 

8. Retention of existing vegetation along the eastern, western, 
and southern property boundaries where waivers or modifications 
to the screening requirements are granted. . 

9. This approval~ continyent on the above noted conditions, shall 
not relieve the applicant from compliance with the provisions 
of any applicable ordinances regulations or adopted standards. 
The applicant shall be himself responsible for obtaining the 
required Residential/Non-Residential Use Permit through estab­
lished procedures, and this Special Exception shall not be 
valid until this has been complied with. 
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·Appendix 2 

AFFIDAVIT 

1, Blair W. Cupp : , do hereby make oath or affirmation that to the best of my knowledge and belief the 
foregoing information contained in this application is true; and: 

1. (a) That the following constitutes a listing of names and last known add:-esses of all applicants, title owners, contract 
purchasers, or lessees of the land described in the application, and if any of the foregoing is a trustee, each beneficiary 
taaving an interest in such land, and all attorneys, real estate brokers, and all agents who have acted on behalf of any 
of the foregoing with respect to the application: ·· 

Name Address Relationship 
Blair W. & Dorothy S. Cutp, 9439 Leesburg Pike£ Vienna, VA Owners 
Thomas 0. Lawson, 4103 C ain Bridge Road, Fair ax, VA Attorney 

(b) That the following constitutes a listing of the shareholders of all corporations of the foregoing who own ten (10) per 
cent or more of any class of stock issued by said corporation, and where such corporation has ten (10) or less share­
holders, a listing of all the shareholders: 

Name Address Relationship 
NONE 

(c) That the following constitutes a listing of all partners, both general and limited, in any partnership of the 
foregoing: 

Address Relationship 

2. That no member of the Fairfax County Board of Supervisors, Planning Commission or Board of Zoni.ng Appeals 
owns or has any interest in the subject land or has any interest in the outcome of the decision. 

NONE 
EXCEPT AS FOLLOWS: (If none, so state) 

3. That within the five (5) years prior to the filing of this application, no member of the Fairfax County Board of 
Supervisors, Planning Commission, or Board of Zoning Appeals or any member of his immediate household and 
family, either directly or by way of partnership in which any of them is a partner, employee, agent or attorney, 
or through a partner of any of them, or through a corporation in which any of them is an officer, director, employee, 
agent or attorney or holds outstanding bonds or shares of stock with a value in excess of fifty dollars ($50), has 
or has had any business or financial relationship, other than any ordinary depositor or customer relationship with 
or by a retail establishment, public utility or bank, including any.gift or donation having a value of fifty dollars ($50) 
or more with any of those listed in Par. 1 above. 

EXCEPT AS FOLLOWS: (If none, so state) 

l~OME 

WITNESS the fol~owing signature this 'f ~ JJ.,....JL 7o day of~~· 19 --'"--'-L----
~-



'-4. WISE KELLY, .JR. 

RALPH G. LOUK 

Tl-tOMA~ O. I..AWSON 

1-t. WIS_~ KELLY, Ill 

w. BREWSTER COCKRELL 

KELLY. LOUK, LAWSON & KELLY 
Arl ORNEYS AT LAW 

C:i03 C.n.At:·J 8RIGG~ c:tOAL.• 

FAIRFAX. VIRGINIA 22030 

"7Q:,, 273 l":aSO 

September 4, 1979 

Members, Fairfax County 
Board of Supervisors 

Re: SE Plant Nursery 
Blair W. and Dorothy S. Cupp 
T/A Wolf Trap Nursery 

Ladies and Gentlemen: 

Appendix 3 

0,. COUNS£1.. 

F;OEsERr B. HOOD • .JR. 

The above applicants have been operating a plant nursery at 9439 
Leesburg Pike, Vienna, VA for seven years and now that Capers Nursery 
has gone out of business, they are virtually the only full service 
plant nursery in this area. Thus, it serves a real need for this 
area~. 

The Cupps also live on the premiseF. and thus assure the continued 
maintenance of an attractive and esthetically pleasing environment. 
The business is in operation seven days a week from 8:30 a.m. to 5:00 
p.m. with a maximum number of employess at any given time of 7. The 
maximum number of customers at any one time would be 15; thus, the 
operation has a minimal effect on the traffic on Route 7. 

The proposed modifications are really more in the nature of 
rearranging the location of activities on the site rather than their 
expansion. For example one greenhouse is being moved closer to an 
existing greenhouse and the sales and display building. The same is 
true of the lath house and the existing sales and display area is 
being expanded. In each instance the changes will move the various 
:activities away from the property lines and in closer proximity to the 
applicanti' house. 

Since the site consists of 6.7+ acres of land there is obviously 
more than enough area to accommodate these modifications. 

TOL/dfr 

Enclosures 

Very truly yours. 
"\ \ . _,_--

/ r~~ .......6<:::> ·~\-.l)(ll'\ 
I 

Thomas 0. Lawson 
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Appendix 4 

General Standards 

In addition to the suec1fic standards set forth hereinafter 
with·r~gard to part1~ular special exception uses, all such 
uses shal2 satisfy the following general standards: 

2. 

~ . . 
The proposed use at the specified location shall be 
in harmony with the policies embod~ed in the adopted 
Comprehens1¥e Plan. 

The proposed use shall be .in harmony with the general 
purpose and intent of the applicable zoning district 
regulations. 

3. The proposed use shall be such that· it will not adversely 
a££ect the use or development or the neighboring pro­
perties in accordance with the applicable zoning district 
regulations and the a~plicable provisions·or the adopted 
Comprehensive Plan. The location~ size and height of 
buildings~ structures, walls ~~d ~ences, and the nature 
and e~tent of screening, buffering and landscaping shall 
be such that the use will not hinder or discourage the 
appropriate development and use or adjacent or~nearby 
land and/or buildings or impair the value thereof~ 

4. The proposed use shall be such that pedestrian and 
veh~cular traffic generated Will not be hazardous 
or ·canrlict with existing and anticipated trar£1c 
in the neighborhood. 

5. In addition to ~he standards which may be set forth in 
t~s Artic~e for a particular category or use~ the 
Board shall require landscaping and screening in ac­
cordance with the provisions of Article 13. 

0 

6 .. Open space shall be pr~vided in an amount equivalent . 
to that specified for the zoning district in which 
the proposed use is located. 

7. Adequate utility, drainage, parking, loading and 
other necessary facilities to serve the proposed 
use shall be provided. Parking and loading require­
ments shall be in accord~1ce with the provisions 
of Art1.cle 11. 

8. Signs shall be regulated by the provisions or 
Article 12, e~cept as may be qua11r1ed in the 
parts that follow for a partic.ular category or 
us~. However, the Board may impose more strict 
st~,dards for a given use than those set forth 
in this Ordinance. 
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In the: F.-h. t.Lrousr. ~·.-~· Dist!:'ict.s, no plan~ 
r;.ur se:r:· shall be estab~ished Except on a lot 
\·.'hicr. has o. mi:;imum lot area of five (5) acres 
and has frontage on an arterial street as defined 
in the ~dcpted com~rehensive plan . 

. :· 

2. In the ?.-A throu~h E-4 D~:,stricts, no building 
or structure usec:i ior or ·.;.in connection with such use 
shall be located c}oser than 100 feet to any lot 
line which aLuts an R district. 

3. In the i~-A tn.r.ou?h R-4 Districts, no off-street 
parking ro lo~ding space shall be located closer 
than fifty (50) feet to any lot line which abuts 
an R district. 

4. Plant nurseries shall be subject to the regulations 
of the zoning district·in which located. In addi­
tion, in the R-A through R-4 Districtsm the Board 
shall impose such conditions and restrictions as 
it may deem necessary to assure that the use will 
be compatible with the adjacent residential area. 
In particular the Board may condition the following~ 

A. Location, size, height and use of structures 

B. Location and number of commercial vehicles 

c. Lighting and hours of operation 

D. Location of materials stored outside 

Article 20 

PLANT NURSERY: An area or establishment for the propa­
gation, cultivation and growing of nursery stock such as 
trees, plants, shrubs and vines. Retail sales from the 
site may be permitted as an accessory use and shall be 
limited to nursery stock grown on the property and items 
designed solely to maintain and preserve the life and 
health of nursery stock such as fungicides, insecticides, 
chemicals, peat moss, humus, mulches and fertilizers. 
Landscape contracting of nursery stock grown on the pro­
perty ... shall be permitted as an accessory use. 

For the pur~ose of this Ordinance, growing of nursery 
stock shall include stock which is grown on the premises 
and stock which is purchased elsewhere and transplanted 
for growth on the premises. 

A-89 

... 
· ..... 

..... '" .. 



Appendix 5 

FAIRFAX COUNTY, VIRGINIA 

MEMORANDUM 

Sidney R. Steele, Chief 
Zoning Evaluation Branch, OCP DAT& November 8, 19 79 TO: 

FROM: Shiva K. Pant, Director ~· t.' 4:--J,.. 
Office of Transportation ~~~ 

,.ILE NOt 3-5, SE·-091-D-79 

SUBJECT• Transportation Impact 

RE,.ERENCEI SE-091-D-79, 19-3 

IMPACT ANALYSIS. AND DESIGN CO~·lSIDERATIONS 

Compatibility with the Adopted Plan 

The site is located on the south side of Leesburg Pike (Rt. 7) 
southeast of Beulah Road. Route 7 is classified as a principal 
arterial, the main function of which is to provide for through traffic. 
The road is four lanes in this area with a median divider. There 
are separate turn lanes on Route 7 at some intersections including 
that with Beulah Road. The 1978 traffic count on Route 7 in the 
vicinity site was 34,965 vpd. This is the latest traffic count 
available and is reported by VDH&T. The level of service in 
this area is very poor due to the high volumes of traffic. 

~he transportation element of the Countywide Plan recommends 
the widening of Route 7 to a six lane divided facility. Public 
hearings for ~~is project have not been scheduled at this time. 
In addition, service drives are·required along primary roads such 
as Route 7. Therefore, .sufficient right-of-way should be dedicated 
for a third eastbound lane, and a standard service drive. Dedication 
should include right-of-way to about 100 feet from the centerline, 
the exact amount to be set by the Department of Environmental Manage­
ment at the time of site plan review. Construction of the third 
lane and the service drive can be deferred until such time as the 
~ite redevelops. 

A trip generation rate for plant nurseries is unavailable, 
therefore, an estimate of the number of trips to and from the 
facility is undetermined. 

Access to the Surrounding Street System 

The existing .,site has direct access' to noute 7 and no change 
in this situation is proposed by the applicant. There is a break 
in the median di vid(~r on Route 7 at the entrance to the site. 
In addition, there are separate left turn lanes at this location. 
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SE-091-D-79 -2- November 8, 1979 

The applicant should construct a deceleration/right turn 
lane on eastbound Route 7, such that vehicles reducing speed 
to enter the site will not disrupt traffic flow on Route 7. 

RECO~"-iENDATION 

The Office of Transportation would not object to the approval 
of this application provided the applicant: 

o dedicates right-of-way to about 100 feet from 
centerline along the frontage of the site, 
the exact amount to be set by the Department 
of Environmental Management at the time of site 
plan revie\"1 1 

o constructs a deceleration/right turn lane for 
entrance to the pla11t nursery. 

SKP/tlh 
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ENVIRONMEN'I'AL SITE ANAL,YSIS 

Project Number: ____ ~S~E~-~0~9~1~-~o~-~7~9~--- Location: ____ _.l~9_-~3_.(~(~1~l~l~l9~-----------------------

Existing Zoning: _______ Proposed Zoning and/or Use: __ ._N_u_r_s_c_ry~--------- Acreage: ___ 6_._7 __ _ 

Site Features 

A. Geology: Coastal Plain, Piedmont, 
·- Triassic 

1. shallow bedrock ••• 
2. groundwater resource ••. • 
3. mineral resources 

B. Topography: ... 
1. steep slopes ~1~%) 
2. irregular landfo~ 

c. Hydrology: 
1. water features 

.2. critical location in watershed 
3. water supply watershed 

o. Soils: 
1. marine clays . . . . . 
2. shrink-swell clays . . . . . 
3. highly erodible soils . 
4. high water table soils 
5. soils with low bearing 

strength . . . . 
6. poor infiltration soils . 

E. Vegetation, Wildlife & Open Space: 
1. quality vegetation 
2. wildlife habitat . . . . 
3. adopted EQC • • • • . 

Environmental Quality 

F. Noise: 
1. airport noise • 
2. highway noise • 
3. railroad noise 
4. other types of noise 

G·. Water: 
1. point source pollution 
2. non-point source pollution 

H. Air: 
1. mobile source pollution 
2. stationary source pollution • 

.. 
I. Aesthetics: For example: 

internal views, views from site, 
views of site from adjacent 
development 

J. Other: . . . . . . . . ~ . . . 

Presence 
yes no 

X 

--X 

__ x_ 

X 

X 

X 

X 

X 

X 

X 

__ x_ 
__ x_ 

X 

X 

X 

Problems 
yes no 

X 

X - X 

X 

·X 

X 

X 

X 

X 

c. 
1. 

3. 

D. 
4. , 

F. 

Conunents 

Difficult Run watershed 
Stream located in southeast corner 
of the site. No disturbance to the 
stream is proposed. 
The property is located upstream 
of the Potomac water intake. Pro-

-posed modifications will not signi­
ficantly impact the water quality of 
the Potomac. 

5., 6. - Meadow\Tille silt loam 
found adjacent to the stream in the 
southeast corner of the site. No 
construction is planned on this soil 

Comments 

2. Some of the nursery buildings fall 
within the unacceptable noise 
zone of Route 7. However, this · 

·:·.noise will not significantly 
·., a.ffect this commercial use. 



December 28, 1979 

Addendum To 

SE 091-D-79 

BACKGROUND 

On December 5, 1979, the Planning Commission voted to recommend 
to the Board of Supervisors approval of SE 091-D-79, which is an ap­
plication to expand an existing plant nursery in an R-1, Residential 
District in Dranesville District. 

The special exception application was recommended for approval 
based on the staff's conclusion {page 3, Staff Report) that the use 
will conform to the Plant Nursery definition, as amended October 22, 
1979, in Article 20 of the Zoning Ordinance. The staff recommendation 
is based solely on the plant nursery being in conformance with the 
amendment provisions adopted on October 22, 1979. Enclosure #2 of 
this addendum presents the adopted plant nursery definition and addi­
tional standards. 

STAFF COMMENTS 

Presently, retail sales of such ·items as garden tools, hoses, 
pottery, ~tatues and bird baths are taking place at Wolftrap Nursery. 
The application for special exception to expand the nursery brings 
the use within the present Zoning Ordinance provisions. Consequently, 
retail sales of the items noted and similar such items are expressly 
prohibited as part of a plant nursery. ,The staff cannot recommend 
approval of this special exception application unless the sale of 
such items is terminated. Strict compliance with the revised defi­
nition and additional standards would make the use a compatible use 
in the R-1 District for which staff would recommend approval. 

The single family detached dwelling shown on the preliminary site 
plan is the domicile of the nursery operator with the plant nursery as 
an accessory use. Par. 5 of Sect. 9-514, as amended, provides the 
Board of Supervisors with the authority to vary, modify or waive the 
provisions of Paragraphs 1, 2 and 3 of the additional standards for 
plant nurseries and the provisions of Article 13 for a plant nursery 
which is accessory to a single family detached dwelling. Thus, those 
modifications and waivers requested by the applicant to allow the ex-
isting lath house and parking lot to remain closer to the abutting R 
district than allowed by the additional standards for plant nurseries 
are permitted. Modifications and waivers of screening requirements 
are also permitted by the section noted above. In this instance, where 
modification.or waiver is granted, retention of existing vegetation 
would be appropriate. 
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l\.ddendurn To 
. SE 091-D-79 

STAFF CONCLUSIONS AND RECOMMENDATIONS 

2 

Sales at the present facility are not in accordance with the 
recently adopted provisions of the Zoning Ordinance with regard to 

_ a plant nursery. Thus, the staff cannot recommend approval of ex­
pansion of the enterprise without the operation being brought into 
conformance with the ordinance. 

Therefore, should the applicants intend to contin.ue sales of 
merchandise now prohibited at a plant nursery, tqe st.aff recommends 

. denial of the application. With the understanding that sales would 
conform to the current provisions of the Zoning Ordinance, the staff 
recommends approval of the application subject to the development 
conditions listed in Revised Appendix 1, Proposed Development Con­
ditions. Enclosure #1. In that instance, the staff would also rec­
ommend that the Board modify the transition yard along the south 
side of the site and waive the transition yard and barrier along 
the east and west sides of the parcel provided existing vegetation 
is retained along the eastern, western, and southern property bound­
aries where the modifications and waivers are granted. 

It is further recommended that the Board modify the additional· 
standards of Pars. 2 and 3 of Sect. 9-514 to allow the existing lath 
house and the proposed parking lot to be located not closer than 13 
feet from the lot line which abuts the R District. 
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Re\"'iseC. Enc lo£ ' .. :-e 
Appendix 1 

PROPOSED DE-;~:-ELOF1·:~:~T CONDITIONS 

If it is the in tent of 1:-ne Board of S:Jper\.:- isors to approve 
SE 091-D-79 located as Tax Hap 19-3 ( (l)) 19 for use as a plant 
nursery pursuant to Sects. 3-104 and 9-003 of the Fairfax County 
Zoning Ordinance, the staff recorr~ends that the Board condition 
the approval by requiring conformance v:i th the follo\ving develop­
ment conditions: 

1. This Special Exception is granted for the location indicated 
in the applica.tion and is not transferable to other land. 

2. This Special Exception is granted for the buildings and uses 
indicated on the plats submitted with the application only. 

3. A copy of this Special Exception SHALL BE POSTED in a con­
spicuous place along \-lith the Residential/Non-Residential 
Use Permit on the property of the use and be made available 
to all Departments of the County of Fairfax during hours 
of operation of the permitted use. 

4. Submission and approval of a site plan prepared in accordance 
with the provisions of Article 17. The revised site plan 
will satisfy ordinance requirements for parking, landscaping 
and screening, subject to approval of the Director, Depart­
ment of Environmental l-1anagement. 

5. Construction of a deceleration/right turn lane for entrance 
to the plant nursery. 

6. Dedication of right-of-way to 100 feet from the centerline 
for a third eastbound lane and a standard service drive, 
the· exact amount of dedication to be set by DEM at the 
time of site plan review. Construction of the third lane 
and the service drive can be deferred until such time as 
the site redevelops. 

7. Retention of existing vegetation along the eastern, western 
and southern property boundaries where waivers or modifications 
to the screening requirements are granted. 

8. This approval, contingent on the above noted conditions, shall 
not relieve the applicant from compliance with the provisions 
of any applicable ordinances, regulations or adopted standards. 
The applicant shall be himself responsible for obtaining the 
required Residential/Non-Residential Use Permit through estab­
lished procedures, and this Special Exception shall not be 
valid until this has been complied with. 
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Enclosure 2 

PLANT NURSERY: An area or establishment for the propagation, 
cultivation and growing of nursery stock such as trees, plants, 
shrubs and vines. Retail sales from the site may be permitted 
as an accessory use and shall be limited to nursery stock grown 

_on the property and items designed solely to maintain and preserve 
the life and health of nursery stock such as fungicides, insec­
ticides, chemicals, peat moss, humus, mulches and fertilizers. 
Retail sales of items not designed solely to maintain and preserve 
the life and health of nursery stock such as garden tools, hoses, 
pottery, statues and bird baths shall be deemed a GARDEN CEN'rER 
and shall be prohibited. Landscape contracting of nursery stock 
grown on the property shall be permitted as an accessory use. 

For the purpose of this Ordinance, growing of nursery stock 
shall include stock which is grown on the premises and stock which 
is purchased elsewhere and transplanted for growth on the premises. 

9-514 Additional Standards for Plant Nurseries 

1. In the R-A through R-4 Districts, no plant nursery shall 
be es~ablished except on a lot \olhich has a minimum lot area of 
one (1) acre and has frontage on an arterial street as defined · 
in the adopted comprehensive plan. 

2. In the R-A through R-4 Districts, no building or 
structure used for or in connection with such use shall be 
located closer than 100 feet to any lot line which abuts an 
R district. 

3. In the R-A through R-4 Districts, no off-street parking 
or loading space shall be located closer than fifty (50) feet to 
any lot line which abuts an R district. 

4. Plant nurseries shall be subject to the regulations of 
the zoning district in which located. In addition, in the R-A 
through R-4 Districts, the Board sha,ll impose such conditions 
and restrictions as it may deem necessary to assure that the use 
will be compatible with the adjacent residential area. In 
particular, the Board may condit~on the following: 

A. Location, size, height and use of structures 

B. Location and number of commercial vehicles 

C. Lighting and hours of operation 

D. Location of materials stored outside 
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Enclosure 2 
Page 2 

5. In the R-A through R-4 Districts, notwithstanding the· 
provisions of Sect. 9-003, the Board may vary, modify or waive 
the provisions of Paragraphs 1, 2 and 3 above and the provisions 
9f Article 13 for a plant nursery which is accessory to a single 
family detached dwelling, provided such dwelling is the domicile 
of the nursery operator. 

·: 

·' 
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Robert L. Davis 
Office of Comprehensive ~lanning 
·Zoning ~valuation Branch • 
The Massey Building 

.. .: . .,. 4100 Chain Bridge Road 
Fairfax, VA 22030 

Re: SE-091-D-79 
Blair and Dorot.hy Cupp 

.. 
Dear Bob: 

December 6, 1979 

I would like the application to reflect the fact that the 
operating entity for the .nursery will be the \·Jolf Trap t;ursery, Inc. 
lviy original letter of jus.tification dated September 4, 1979, does 
reference this fact in tl\e re; however, I ,.,'ould assume that the 
board, upon issuing the SE, would want to include the operatin~ 
entity in the permit as ~ell as the O\~lers of the property. In this 
instance the Cupps are the sole owners of the corporation as well . 

.. 
On another matter I would like the record to reflect that the 

applicants object to the ~equirecent of the dedication of a right-of­
way up to 100 feet from t~c centerline of Route 7 and the construction 
of a deceleration right ~urn lane at the entrance. Am I correct in 
assuming that the staff'~ recommendation is that both the construction 
and the dedication of th~ 100 foot right-of-way be deferred until a 
later redevelopment of tne site? 

Also, I would appreciate it if the staff would clarify exactly 
what transitional yard i~ going to be required on the eastern 
boundary adjacent to the .. present lathe house. The vegetation that 
exists on the entire per~eter of the site is more than adequate to 
screen the facility from~he adjacent properties; and, I would 
therefore request a waive:,r of the transitional yard requirement on all 
of the side yards. 

Very truly yours, 

Thomas 0 • La\-7S on 

TOL/dfr 

cc: Blair Cupp -· 
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COMMONWEALTH OF Vlf~GINIA 

COUNTY OF FAIRFAX 

Mr. Thomas 0. Lawson 
Attorney-at- La'..J 

4100 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 220~ 

January 4, 1980 

4103 Chain Bridge Road 
Fairfax, Virginia 22030 

~ I 
·( 

Re: St-091-D-79 - Blair and Dorothy Cupp 

Dear Tom: 

The pending application will reflect the fact that the 
operating entity for the plant nurse~y is Wolf Trap Nursery, 
Inc. 

Your assumptions that construction of the deceleration 
lane and the dedication will be deferred until a later 
redevelopment of the site is incorrect. Constru~tion of a 
deceleration/right turn lane for entrance to the plant 
nursery is to take place at the time that the proposed 
improvements are raade onsite. Likewise, dedication of 
right-of-way up to 100 feet from the centerlin~ of Route 7 
for a third eastbound lane and a standard service drive should 
occur upon approval of the site plan for the special exception. 
Construction of the third eastbound lane and the service drive 
can be deferred ~ntil sl:l~h t.~~e. as the site red~v.~.~.?P~. 

I agree that the vegetation that exists along the eastern 
boundary of the site is adequate to screen the facility frqm 
the adjacent property. A waiver of that transitional yard 
requirement would be in order and will be recommended to the 
Board of Supervisors. 

The pending special exception application for expansion 
of Wolftrap Nursery, Inc. brings it under the current regula­
tions of the Zoning Ordinance. Conformance with the Ordinance 
definition for plant nurseries would prohibit the retail sules 
of items not designed solely to maintain and preserve the life 
and health of nursery stock such as ~arden tools, hoses, 
pottery, statues and bir-d baths. Subsequent to the Planning 
Commission hearing, where the staff recommended approval, 
Mr. Cupp informed me that these i terns vJere currently being 

41 
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Hr. Thomas 0. Lawson 2 January lJ., 19 80 

sold onsite. Unless these items are removed from the site 
as sales items the staff will have to recommend denial of 
the pending special exception application to the Board of 
Supervisors. 

, If you have further questions regarding this application, 
·'please contact me·. 

Sinc;rely, .-: . 

j f~ I ~~. ) ~~ • I I ,/1 1/ : ., 
. ~.H. t ._ .~· \ · , -· '· ·· ....... -· 

Robe't't L. Davis 
Staff Coordinator 
Zoning Evaluation Branch 
Office of Comprehensive Planning 

RLD:cd 
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Robert L. Davis 
Office of Comp~ehensive Planning 
Zoning Evaluation Branch 
The Massey Building 
4100 Chain Bridge Road 
Fairfax, VA 22030 

Re: SE-091-D-79 
Blair and Dorothy Cupp 

Dear Bob: 

January 10, 1980 

I have reviewed your letter of January 4, 1980, with Mr. Cupp 
and I am disturbed by your interpretation of the existing zoning 
drdinance regarding Wolf Trap Nursery's preseut operations. You 
say that Mr. Cupp must cease to sell a number of items even prior 
to the approval of this application. The clear icplication of 
your letter ignores the fact that ~lr. Cupp's business is grand­
fathered as a pre-existing use. In fact approximately 4 years ago 
Hr. Cupp \vas prosecuted by the County .Ear the sale of these same 
items and Judge Griffith found him not guilty. I am surprised 
that you would state in effect that before the staff would consider 
recommending favorably on this request Hr. Cupp must comply tvith 
an ordinance which is not applicable to him. 

Additionally it is my client's position that even if the SE 
is approved, hiB business will continue as a grandfathered, non­
conforming use and the new ordinance would not be applicable to 
him. All Mr. Cupp seeks to do is rearrange his facilities in a 
more efficient manner with a diminuous amount of expansion and to 
continue doing what he has been doing for the last seven years. 
He is not seeking to expand his operation in terms of the activities 
that are conducted thereon. 

Finally, Mr. Cupp also objects· to the requ1r1ng of the dedication 
of the right-of-way up to 100 feet from the center line of Route 
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- Robert L. Davis 
January 10, 1980 
Page 2 

7 for the third east bound lane and service drive and the requirement 
that he construct a deceleration/right turn lane. I have already 
stated the reasons why he objects to this, and would simply add 
that the expense is out-of-line with the requirement. Additionally 
I thinkl·: that !!tlton Enterprises v. The Board of Supervisors 
of Prince William County, 258 S.E. 2d 577,. decided October 5, 
1979, by the Virginia Supreme Court prohibits the County from 
making this requirement. 

I. would request that this letter as wellaas your letter 
of January 4, 1980, .be made a part: of the board package and a 
part of the record in this case. 

TOL/dfr 

cc: Blair Cupp 

. 
I 

Very truly yours, 

Tho~as 0. Lawson 
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COMMONWEALTH OF VlnGINIA 

COUNTY OF FAIRFAX 

Hr. Thomas 0. Latvson 

4100 CHAIN BRIDGE ROAD 
F AI RF AX, VI RGI Nl A 22030 

January 23, 1980 

Kelly, Louk,_ Lawson & Kelly 
4103 Chain Bridge Road 
Fairfax, Virginia 22030 

Dear Tom: 

It was not my intention in my letter of January 4, 1980 
to imply that items not designed solely to maintain and 
preserve the life and health of nursery stock should cease 
to be sold prior to the approval of the speci~l exception 
application for the expansion of Wolftrap Nursery, Inc. I 
made the statement so that you and Hr. Cupp will understand 
that if the special exception is approved it must come into 
compliance with the current Zoning Ordinance definition and 
regulations for plant nurseries. 

Your client's position that even if the special exceptio~ 
is approved, his business will continue as a grandfathered, 
nonconforming use and the new ordinance would not be applicable 
is in error. Par. 2 of Sect. 15-101 states: 

11 Any use existing prior to the effective date qf this 
Ordinance, which is allowed within a particular zoning 
district as a special permit or a special exception use 
by the provisions of this Ordinance, shall not be deemed 
to be a nonconforming use in such district. However, 
any subsequent replacement or enlargement of such use or 
of any building in which the same is conducted or the 
construction of any additional building for such use 
beyond the extent which existed prior to the effective 
date of this Ordinance, shall be subject to a special 
permit or special exception obtained in accordance viith 

~-~the provisions of this Ordinance. Such special permit 
or special exception shall be approved only if the 
resulting use complies \.-Ji th the s tandarcls set foPth in 
Articles 8 or 9 for the particular use in question." 

T~1e las1: sentence clearly states that the resulting use, if 
approved, must come into compliance with the ordinance 
provisions~concerning plant nurseries. 

Staff recommendations regarding improvements to Route 7 
will remain as stated. 
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Thomas 0. Lawson 2 January 23, 1980 

As requested, your letter of January 10, 1980, as well 
as my letters of January 4 and January 17, 1980 will be made 
a part of the Board package on the subject Special Exception 
application. 

RLD:cd 

Sin/· ~rely yo~rs,. __ _ 
/ , /1 I -...._I·: I I .. },• 

./ 11/i rc ~?J· /~-'-:::l-v.,.,.v._:.., 
Ro15ert L. Davis, III 
Staff Coordinator 
Zoning Evaluation Branch 
Office of Comprehensive Planning 
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Robert L. Davis 
Office of Comprehensive Planning 
Zo~ing Evaluation Branch 
The Massay Building 
4100 Chain Bridge Road 
Fairfax, VA 22030 

Re: SE-091-D-79 

'! • 

January 29, 1980 

Blair and Dorothy Cupp 
T/A Wolf Trap Nursery, Inc. 

Dear Bob: 

Attached to this letter are ten copies of a site layout of 
Blair Cupp•s property at the Wolf Trap Nursery, Inc. located on 
Leesburg Pika, Route 7. You will see that the sales office expansion 
has been reduced and that the proposed new lathe house and greenhouse 
have been extended to where they now join. I would appreciate it 
if you would substitute these for the plats now in the file. This 
will be Mr. Cupp's final submission. 

For the record I t'lould like to make it clear tha·t my client 
objects to the staff's interpretation of the ordinance for the 
conditions "that would attach to the special exception result in an 
unwarranted confiscation of a portion of Mr. Cupp•s business and, 
therefore, would be illegal and void. Obviously these conditions 
would seriously damage his business and he would be foolish to 
accept the special exception under these circumstances. 

The required dedication and road improvements are also unreason­
able, illegal and not related to the public health, safety and 
welfare. This is particularly true in this instance si~cc the 
modifications in Mr. Cupp's business are so diminuous that they 
will not measurably impact the public welfare or safety, particularly 
traffic on Route 7. This is a development of such a nature that 
it would be impossible for him to pass on the cost of such road 
improvements to the consuming public which is normally the case 
\-lith a developer oE houses or a commercial enterprise. In t~H"~ 
later two instances road improvement costs can simply be added on 
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Robert L. Davis 
January 29, 1980 
Page 2 

as a cost of the project and passed on to the ultimate purchaser. 
That obviously would be impossible in the case of a business of 
this type for when you sell rose bushes, azaleas, etc. your price 
has to be competitive trli th the market. 

It has been the position of my client and continues to be his 
position that he seeks the special exception (without the conditions 
and legal interpretation given to it by the staff) only as a method 
of exhausting his administrative remedies, for it is Mr. Cupp's 
position that he has the right to apply for and seek approval of a 
building permit to construct the improvements as shown on the 
development plan asssuming, of course, that applicable requirements 
of the building code are met without prior board approval ~nd that 
he has a vested right to continue his business and to accommodate 
its normal, natural growth. 

I would appreciate it if you would make this letter a part of 
the board package and part of the record in this case. 

TOL/dfr 

Enclosures 

cc: Blair Cupp 
Nancy K. Falck 

' 
'· 

Ve~y truly yours, 

Thomas 0. Lawson 
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Blais· \\'. Cupp ()ur·olhv ~. Cupp 
February 4, 19RO · 

Mr·. John F. Herrity, Chairn1an, . 
Fairfax County Board of Supervisors, 
l)ear Mr. I-Ierrity: 

My wife and I opened our business on Ivlay 6, 1972, and 
fortunately for us, and the con11nunity \Vhich we serve, our business 
has prospered. Son1e tin1e after we opened \Ve began receiving cnlls 
iten1s that \ve \vere forbjdden to sell under the ordinance exist1ng nt 
that tin1e. I obtained a copy of the County ordinance and I noticed that 
on the first page there appeared a declaration which rend son1ething like 
this: "The purpose and intent of this Fairfax County ordinance is to pro­
mote the health, safety and welfare of the general public". My first re­
action to this \vas very posntive, because this is the very nature of our 
business. Every tilne \VC plant a tree or shrub vve are providing 'clean 
air n1achines ', as each iten1 of green folliage provides all with o~)'gen, 
literally our breath of life. l"'hen as I reaLl further into the ordinance l 
discovered iten1 after iten1 that is designed to restrict, rather that pro­
mote the health, safety nnd welfare of the citizens. l~he ordinnnce failed 
to recognize that in a con1petative world, the more nnrro\v the scope of 
a business, the less is it's chance of survival. For exan1ple, if we \vere 
to attenlpt to sell only Star roses, and nothing else, \Ve would not survive. 
The one who pays all of our bills and makes our business possible, and 
indeed ntakes this governing body possible, the consun1er, is denutnding 
n1ore and n1ore to be able to do one stop shopping. Gasoline is novv $L 18 
per gallon and is projected to reach $2. by the end of the year. It is too 
precious to waste unneecessarily. 

I recognized early that in order to be competitive 1 must be able 
to sell these ancillary products that the consu1ner was den1nnding, and failing 
to recognize anything detrin1ental to the health safety and \velfarc of the pub­
li.c that n1ight occur fron1 the sale of such iten1s, we decided to test the valid­
ity of the ordinance in court. 1"'he rest of the story is no\v history. 1\fter nn 
inspection of our pren1ices by the court, where n1uny xnan n1adcobjects such 
as pruning shears, concrete products, \Vater hoses etc. , were on display 
and being offer'ed for sale, the court ruled against the restrictive ordinance 
in favor of the people. ls it not in th·e best interest of the people thnt items 
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which they need and wnnt he nHH.lc avnn~hle to then1 w1thout governn1ental 
interference, as Ion~ ns there js no threat to thc.ir hclth, safety or \velfnre? 

Please allo\v n1e to illustrate this point. 1\ fair an1ount of our 
greenhouse business is done in the sale of Bonsni trees, n1inint11re trees 
grovvn only in containers. So1ne of these trees are n nutnbcr of years old 
and nre relatively expensive for their size. Vve nlso sell the n1iniature 
t1~ces scpnrntely as starters to those \vho \vish to ~row nnd n·nin thejr o\vn 
fron1 a seedling. Bonsai trees need a special container \vith certain size 
drainage holes, ond we nlso offer these for sale. l have brought one of these 

~. ~ 

starter pots along with n1e todny for your inspection, and with your permission 
would like to pass it around. Now, the new ordinanc.e enacted a couple of 
n1onths ago, \Vith \vhich the county staff is recon11nending thn t in order to be 
granted this application we n1ust comply, specifically forbids the sale of this 
iten1. This ne\v ordinance says to n1y custon1er, yes, you n1ay purchase a 
Bonsai starter fron1 \.Volf Trnp Nursery, hut it js not in your hest interC"'st 
to allow \Volf Trap Nursery to sell you the special contnine1· to gro\v jt in. 
'T'hcrcfore, if you \Vish ro con1plcte your purchase you n1ust spend your time 
and expensive fuel and n·y to locate this itcn1 elsewhere. '"rhc n1ost logical 
conclusion for this custo1ncr to reach is to go elsewhere for the entire pur­
chase, having a dcpressjng effect on the custon1er 's living expense, nnd our 
business. This satne principle applies to the sale of other itcn1s. 

\.Ye do happen to sell Stnr roses, nncl nnyone fnn1iUar with roses 
that they need care. 1\tnong other things, they are subject to a fungus called 
'black spot', creating n need for frequent sprnyin~ with a fungicide. Fungi­
chlc con1cs only in wctnble powder for1n, and nntsr he n1ixcd nnd diluted with 
\Vater in order to be properly appUcd. This requires son1e sort of spraying 
device. 'fhc ordinance stntcs thnt l cnn sell the powder, hut the custon1er 
n1ust go el~cwhcre to purchase the sprayer \vith which ro apply the solution. 
ls this needless waste of ti1nc nnd gasoline in the best interest of the public? 
I believe that you will agree with 1ne, and n1y clientcl as \\'ell, that it is not. 

\Vhen plant n1a terial is stored above ground it takes nlmost constant 
watering to n1aintain life. ln our caRe, this \vatcr is supplied by a deep well. 
ln su1nn1cr, the three horse power pun1p at the botton1 of this well runs aln1ost 
constantly during the dny, consun1ing large nn1ounts of elcctricnl energy. For 
convenience and acccssn hili ty \\'e arc attcn1pti ng to consolidate the areas 
where the plant n1ntcrial is stored. It helps considerably to retard water 
cvaporntion if we cnn sh~1dc riK"RC plants frotn rhc sun. T'his is best nccon1-
plishcd by n1cnns of n shndc or hlth house. 'fhls tcrn1 js n n1.is-non1<~r, for 
it is nut n house. ln fact it is not eavcn a building. lt is only n support so 
that \Ve tnay lay snow fence over top of the p.lants, nnd still have roon1 
beneath it to \vork and servic..:c the plnnts. This reduces hy 50% the an1ount 
of sunlight reaching the plants, retarding evni1orntion ~nd greatly reduces 
\Vatcring requiren1ents, rcsu1ting not only inn reduction in labor, but a sub­
stantjal savings of clcctricnl cncr~y ;ts wc11. T'hc county staff is saying 
that for n1e to in1plcn1cnt these cncq!y snving n1casurcs by erecting the sno\v 
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fence, 1 n1ust forgo tny present srnrus nnd bring n1y entire opcrntion under 
the provisions of the newly enacted ordinance, ~iving up the sale of the 
vet·y iten1 which the county court has already ruled on. 

No\v let us examine son1e of the other condition~ attached to the 
npprovnl of this npplica tion. 1 happen to live on this property, nnd have for 
the p:1st t\vcnty one years. \Vhcn l hui1t our hon1c it suiteth\e for the size of 
our f[unHy, hut now the kids have left the uest and the house is rnuch too large 
for our present needs. ~~y \vifc n1ny one day decide that sn1aller living quart­
ers would he n1ore suitnble and \Vish to n1ove jnto an apart111ent. But the 
ordinance snvs - not so, vou cannot do this, it is against the rules, in this . . .. 
cnse fo1~ you not to live where you work. By what nuthor!ty does nny county 
apply restrictions as to where individual tnx paying citizens sh~ll live? l)oes 
the house tho.t I reside in h~ve any effect, adversly or othcr\vise, on the health, 
safety or wc]fnre of nny other citizen? 

Anorhcr condition attnched to the granting of this ~pplication is 
thnt l clonnte a sn·ip of land r~pproxinuttely 60' x 500' across rhc front of tny 
property, for fut11re highway widening, and that I nl~o construct at tny own 
expense a deceleration lane on the cast bound lane of route seven. 1 stongly 
object ro the npproval of this application conditjonnl upon n1y n1~kin~ rond 
jn1provcn1cnts to :111 cxistjng puhliL: hi~hway. l hcJie\'c that we hnvc constitru­
Uonal gu~r~1ntc~s as to private ownership of property, ~1nd I h~1ppcn to hold 
title to this strip of land, nnd if there have been an~' offers hy the State to 
purchase this property jr hns not co1nc to tny nttcnti<'n. ln the past wl~cn the 
lli~hw~1y l)cpartn1cnt needed additional right of way, even in condctnn~ltion, 
the property O\vncr was paid for his land. \.Yhy shoulll a citizen whose n1is­
forntnc is to own property ahuting a busy highwny, be the one to bear the 
brui1t of this expense? \Vhen n1y children needed to go to school \Ve diun 't 
buy the bus of build the school, individually. lf 1t \V~1s for the con1n1on good 
the burden \Vas, and still is, shared by all. The question also nrises ns to 
the nccLi fen~ u deceleration lane. llave there been any sntdics conducted at 
this site that show a need? According to the latest traffic count n1ade, 1 
believe withjn the Inst t\vclvc tnonths, by the IJepnrUllcnt of llighwnys, the 
nun1b~r of vehicles passing n1y door in a nventy four hour pct·iod was 34, 956. 
T'he cash register that we usc provides us, nt the end of a'~iven period, with 
:111 accurate count of the nun1ber of custon1ers. I....nst yertr,' ncc.ording to this 
record, our average ntunhcr of custotner~ W8S only twenty five per dny. Can 
rtnyone clnin1 that rhis sn1al1 (1pcrntion is having an adverse in1p~lct on the traffic 
un route seven? lsn't jt reasonable to nssun1c Lhc.H if because of our stnnll. 
oper~1tion the.re is a clear and present dnngcr on route seven, in a period of 
7~ years, \Vith 34, 9!16 cars per day passing our door, ot least one wouhJ 
have collided 'Yith one of the twenty nve entering or leaving our pren1ices? 
A check \\'i th 11oth the County nnd State police, and nlso the llighwny l)cpnrmlent 
in Culpeper where shch records nrc kept, shows .thnt there hns not been one 
f-:ingJe nccidcnt involvin~ nny vehicle leaving or entering our plncc of business 
since we hcg~n. If there were 'lhnornlnl danger here, there would, in this 
length of tln1e be evidence of it. 
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In closing let tne sny that \vhnt we propose to do is not the 
result of any expansion progran1 .... it is a result of n naturnl, orderly 
growth of business. It is just n natural outgrowth of pride of acconlplish­
Inent. Not striving to he the biggest, only the best. \Vhcn you rc:r1lly 
wnnt to exccJl you do tile things necessary to brinp; about exc.~ .. dtcncy. You 
keep your place neat and clean, will not n1low rrnsh to nccun1ulnte. You 
will keep bulky n1ntcrinl., \Vhich of necessity n1ust be stored out of doors, 
covereu at all tiiTtcs. You will offer high grade plant n1ntcrinl, that is 
well c·~n~cd for, at n reasonable cost. You \vill confor1n to good taste in 
the architectural style of your buildings, being in keeping \Vith your neigh­
borhood. \Vhen you do all of these things, people just nnllJrnlly want to 
trade with you. Good business practices inevitably result in natural busin­
ess growth. As 1 stated in the begjnning, our business has prospered, and 
we have every reason to believe thnt it will continue. Rut the tin1c h8.s con1c 
for us to conRolidatc and bccon1c n1ore energy efficient, and at the snrnc ti1ne 
n1nkc the dnily work load a little ensi cr. 

,' 

Sincere 1 y·, 

11lnir Vv. Cupp, 
President 
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First 6 mos. 
1978 1979 1980 

:hemicals 2. 6% 1.5% 1. 6% 

:ontainers 2. 9% 2. 6% 3% 
\ ~ 

Hardware 1.6% . 08% .06% 

BUlL.OING PERl\~ITS FOR STRUCTURES ON PROPERTY 

Date Building Permit number 

12/4/70 Sales Offic.e p 70784 

10j22j71 Greenhouse p 79666 

6/19/74 Lath Areas 111909 

9/17/76 Vvarehouse 76090677 
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CUPP SITE 

RIGHT TURN LANE 

Route 7 Widening: 

Surface- 1!" S-5- 591 SY@ $2/SY/IN 
Base - 5l'' B-3 - 591 SY @ $1. 80/SY /IN 
Subbase - 12" Stone- 282 CY@ $18/CY 

Gravel Shoulders- 72 SY@ $3/SY 

Delineators - 19 @ $27 /EA 

Curb & Gutter- 300 LF@ $10/LF 

CG-lOA Entrance- 1@ $2,500 

Clearing & Grubbing - 0. 15 AC @ $1,800/ AC 

Grading- 1632 CY Fill@ $4. 50/CY 

Drainage: 

· .1 0' 24" Pipe@ $60/LF 
1\- 24" EW , 
• 
Guardrail: 

250 LF @ $30/LF 
20 Posts @ $27/EA 

Sub-Total 
Contingencies - 15% 

Total 

. , 

A-112 

$ 1,773 
5,851 
5,076 

216 

513 

3,000 

2,500 

270 

7,344 

600 
960 

7,500 
540 

$36,143 
5,421 

$41,564 
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CUPP SITE 

ULTIMATE SECTION 

Route 7 Widening: 

Surface - 1 !" S-5 - 811 SY @ $2/SY /IN 
Base- 5~" B-3- 811 SY@ $1. 80/SY/TI'l 
Subbase - 12" Stone - 326 CY @. $18/CY 

Service Drive: 

Surface - 2" S-5 - 1331 SY @ $2/SY/IN 
Base - 6" Spec. 210 - 1331 SY@ $. 60/SY/IN 
Subbase- 8" - 345 CY@ $18/CY 

Gravel Shoulder - 90 SY@ $3/SY 

Delineators - 21 @ $27 /EA 

Header Curb- 470 LF@ $9/LF 

Curb & Gutter - 938 LF@ $10/LF 

. ··Barricades - 2 @ $800/EA 

Sidewalk- 470 LF@ $8/LF 

Seeding Median - 1035 SY@ $1/SY 

CG-10A Entrance- 1@ $2,500 

Clearing & Grubbing - 0. 78 J\C @ $1,800/ AC 

Grading- 5,375 CY Fill@ $4. 50/CY 

Drainage: 

6 0' - 24" Cone. Pipe @ $60/LF 
1 •- DI-3 

· 1- EW 
•' 

Sub-Total 
Contingencies - 15% 

Total 

A-113 

$ 2,433 
8,029 
5,868 

$ 5,324 
4,792 
6,210 

$ 3,600 
1,800 

960 

$ 16,330 

16,326 

270 

567 

. 4,230 

9,380 

1,600 

3,760 

1,035 

2,500 

1,404 

24,188 

6,360 
$ 87,887 

13,183 

$101,070 
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WALTER L. PHILLIPS 
INCOAPORA TED 

CIVIL ENGINEERS 
·LAND SURVEYORS 

PLANNERS 

DIRECTORS 
WAL TEA L. PHILLIPS. P.E. 

CHAIRMAN OF THE BOARO 

W. LEE. PHILLIPS, JR., P.E. 
PRESIOE~n 

ROBERT A. KINSEY, P.E. 
VICE PRESIDENT 

ASSOCIATE 
.... JERRY A. McKNIGHT. C.L.S • 

.. ~ :• · ... , 
I , • 

. I . 

. ·· .... ~ .. · .. 

207 PAnK AVENUE 
FALLS CHURCH. VA 220ol6 

(703) $32-6163 

Name: 

Address: 

Birthplace: 

Date of Birth: 

Education: 

Registration: 

RESUME' 

Walter L. Phillips, jr. 

221 Midvale Street, 
Falls Church, Virginia 22046 

Falls Church, Virginia 

March 19, 1935 

Graduated from the University of Virginia 
with a degree in Civil Engineering in 1956, 
Tau Beta Pi and Raven Society 

Holds both Engineering and Land Surveying 
Registration in Virginia 

Entered the engineering firm of Walter L. Phillips in 1959 and 
became President of the corporation in 19 71. 

Professional Activities: 

Member of National Society of Professional Engineers, Virginia 
Society of Professional Engineers and the Northern Virginia 
Chapter of Virginia Society of Professional Engineers. 

Mr. Phillips has served on the Board of Directors of the Northern 
Virginia Chapter of Virginia Society of Professional Engineers, 
as Chairman of Professional Engineers in Private Practice 
Functional Section of the Northern Virginia Chapter, and as 

· State Secretary-Treasurer of Professional Engineers in Private 
Practice. Mr. Phillips has also served as the n1en1ber repre­
senting the Northern Virginia Chapter of Virginia Society of 
Professional Engineers on the National Capital Area \Vater 
Srudy Committee of the National Society of Professional Engineers. 
This committee addressed itself to the critical water supply 
problen1s of this area and \Vas con1posed of engineering repre­
sentatives of all Metropolitan Washington engineering societies. 

l\1ember of Building Code Appeals Board of the City of Falls 
Church, Virginia. 
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NALTER L. PHILLIPS 
IN CORPORA TEO 

~. ~ . · ...... 

Resume' of Walter L. Phillips, j r. 
Page 2 

Mr. Phillips is an Affiliate Member of the American Institute 
of Planners. 

Member of Northern Virginia Builders Association since 1960 
having served three years on the Board of Directors and one 
year as Secretary. 

Mr. Phillips was elected "Engineer of the Year" by the Northern' 
Virginia Chapter of the Virginia Society of Professional Engineers 
in 1970. · 

Business Activities: 

The firm of Walter L. Phillips, Incorporated, since 1945, has 
been involved in the land development phase of Civil Engineering. 
The firn1 has specialized in storm drainage, sewer and water 
system design, and deal almost entirely with private developers, 
local municipalities, and the State Government of Virginia. 

Non -Professional Activities: 

Member Board of Directors First Virginia Bank, former mernber 
of the Board of Directors of Falls Church Bank (before merger 
with Old Dominion and Mount Vernon Banks). · 

Member of Falls Church Lions Club. 

Men1ber of Falls Church Presbyterian Church • 

Member of W ashipgton Golf and Country Club and Chesapeake 
Country Club. 
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APPRAISAL Ql.Jt\.LIFICATIONS 

N. ~lcK. Do~·Jns 
P. 0. Box 363 

Fairfax, Va. 22030 

Professional Affiliations: 

Society of Real Estate Appraisers, S.R.A. 
Northern Virginia-Board of Realtors, Broker 
National Association of Real Estate Boards 
Virginia Real Estate Association 
American Right of t\fay Association 
National Association of Review Appraisers. C.R.A. 

Education: 

A.S.T.P. Certificate - Civil Engineering 
University of Virginia - 1937-1938 
Rutgers University - 1942-1943 . 

Army Language School, Nonterey. Californin - 1950 
National Institute of Real Estate Appraisal Courses 

George Washington University - 19~8 
University of Virginia - 1958 
University of Tampa 1971 

Appraisal Clients: 
(Partial List) 

Virginia Department of Highways and Transportation 
City of Alexandria, Va. 
City of Fairfax, Va. 
City of Falls Church, Va. 
Arlington County, Va. 
Fairfax County, Va. 
Loudoun County, Va. 
Prince \.Jilliam County, Va. 
Town of tvarrenton, Va. 
Totvn of Leesburg. Va. 
Totvn of Lovettsville, Va. 
To\vn of Vienna, Va. 
Toan of Hamilton, Vn. 
1\)\.ffi of Pur c <.~ 11 vi 1.1 c . V c1 • 

lJnit(•d St;JL.t·s l>c·p:n·tmt•nl: o[ .Ju~;t.ic(• 

Nor t h ern Vi r g i 11 i a Reg i. on c1 1 P i1 c k t\ u t h o r i L y 
Northern Virginia Community College 

Virginia Electric and Po\·1er Co. 
Chesapeake and Potornac Telephone Co. 
American Telephone nnd Telegraph Co. 
Washington Gas Light Co. 
American t\fater Horks 
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Appraisal Qualificntions - N. I-lcL .. 

Southern Railway System 
R.F. and P. Railroad Co. 
Lehigh Portland Cement Co. 
Colonial Pipeline Co. 
Hobil Oil Co. 
Texaco Oil Co. 
American Oil Co. 
Reston Land Corp. 
Northern Virginia Steel Corp. 
Costain-Washington. Inc. 

National Bank of Fairfax 
Bank of Virginia 
George Mason Bank 
First Virginia Bank 

Downs 

ls t 1\rnerican Bank of Virginia 
First and ~lerchants National Bank 
Riggs National Bank · 
Arlington FH i r fax Savings nnd Loan ;\s so cia t ion 
Suburban Savings and Loan Association 

Various Law Firms and individuals of Northern Virginia, District 
of Columbia, Richmond, Va., Fredericksburg, Va., etc. 

Appraisal Experience: 

Enp,aged in the appr-:tisal of residential. comr.-.c-•rci.:Jl ,:-Jnd industriAl 
properties from 1948 t:o date. Assignments consisted of valuacion 
of easements and fee acquisitions for condemnation purposes, 
annexation valuations, zoning valuations, assessment valuatio~1s, 
loan valuations, etc. 

Served as review appraiser for City of Fairfax on Route 50 road 
expansion project and also as review appraiser for Newgate 
Savings and Loan Association while serving on Board of Directors. 

Qualified as Expert Witness in United States District Court 
for Eastern District of Virginia and al~o District \)f Cu:umbia, 
Circuit Courts of Arlington County, Fairfax County. fauquier 
County, Ft·cderi.ck County, St:1 fford Cnunty. R:1ppnh;tnnnck County, 
Spotsylvania County, Warren County, City of Alexandria and 
District Court of Fairfax County. 

,, 
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Teleijhone: 273-4227 

QUALIFICATIONS 

N. McK. Downs 
P. 0. Box 363 

Fairfax, Va. 22030 

Office: 4015 Chain Bridg 
Road 

1. Licensed real estate broker from 1948 to date. 

2. Engaged in the listing, sale, management, and appraisal of 
residential, commercial, and industrial real estate from 1948 
to date. 

3. Member of Northern Virginia Board of Realtors and National Associa­
tion of Real Estate Boards. Also member of American Right of Way 
Association and Society of Real Estate Appraisers, with SRA 
designation. 

4. Formal education includes A.S.T.P. Certificate in Civil 
Engineering - University of Virginia, 1937-38: Rutgers University, 
1942-43. Graduate of Army Language School, Monterey, California. 
Satisfactory completion of Appraisal courses at George Washington 
University, University of Virginia, and University of Tampa 
as conducted by the National Institute of Real Estate Appraisers. 

5. 1954-55 engaged in selection, acquisition, and supervision of 
construction of all microwave sites in France for u.s. Army 
Signal Corps. 

6. Fee appraisal assignments: 

(a) Virginia Department of Highways on projects in Fairfax, 
Loudoun, Fauquier, Prince William, Frederick, and Arlington 
Counties and City of Alexandria, City of Fairfax, City of 
Falls Church. 

(b) Fairfax County School Board - site acquisition~d easement 
valuations. 

(c) Fairfax County Division of Land Acquisition - land acquisition 
projects and easement valuations. 

{d) City of Fairfax - land acquisition valuations, easement 
valuations, and as review appraiser on various projects. 

{e) Town of Warrenton - appraiser and consultant on land acquisi­
tion,. and R/W for water reservoir project. 

{f) American Telephone and Telegraph Company as appraiser and 
consultant on R/W and site acquisition. 
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Teleshone: 273-4227 

QUALIFICATIONS 

N. McK. Downs 
P. o. Box 363 

Fairfax, Va. 22030 

Office: 4015 Chain Bridg 
Road 

1. Licensed real estate broker from 1948 to date. 

2. Engaged in the listing, sale, management, and appraisal of 
residential, commercial, and industrial real estate from 1948 
to date. 

3. Member of Northern Virginia Board of Realtors and National Associa­
tion of Real Estate Boards. Also member of American Right of Way 
Association and Society of Real Estate Appraisers, with SRA 
designation. 

4. Formal education includes A.S.T.P. Certificate in Civil 
Engineering - University of Virginia, 1937-38: Rutgers University, 
1942-43. Graduate of Army Language School, Monterey, California. 
Satisfactory completion of Appraisal courses at George Washington 
University, University of Virginia, and University of Tampa 
as conducted by the National Institute of Real Estate Appraisers. 

5. 1954-55 engaged in selection, acquisition, and supervision of 
construction of all microwave sites in France for u.s. Army 
Signal Corps. 

6. Fee appraisal assignments: 

(a) Virginia Department of Highways on projects in Fairfax, 
Loudoun, Fauquier, Prince William, Frederick, and Arlington 
Counties and City of Alexandria, City of Fairfax, City of 
Falls Church. 

{b) Fairfax County School Board- site acquisition~d easement 
valuations. 

(c) Fairfax County Division of Land Acquisition - land acquisition 
projects and easement valuations. 

{d) City of Fairfax - land acquisition valuations, easement 
valuations, and as review appraiser on various projects. 

(e) Town of Warrenton - appraiser and consultant on land acquisi­
tion,,and R/W for water reservoir project. 

(£) American Telephone and Telegraph Company as appraiser and 
consultant on R/W and site acquisition. 
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QUALIFICATIONS - N. McK. Downs 

{g) Virginia Electric and Power Company on transmission line 
• R/W and site acquisition. 

(h) Atlantic Seaboard Corporation on gas line R/W. 

(i) Washington Gas Light Company on R/W and site acquisition 
valuation. 

(j) Colonial Pipe Line Company on gas line R/W and site location 
studies. 

(k) (1) Mobil Oil Company - site valuation for service stations. 

(2) Texaco Oil Company - site valuation for service stations. 

(3) American Oil Company- site valuation.for service stations. 

(1) Town of Vienna - site acquisition and R/W appraisals. 

(m) Town of Hamilton - sewerage treatment plant site acquisition 
and R/W appraisals. 

(n) Fairfax county Water Authority as appraiser and consultant 
on R/W and site acquisition. 

(o) Town of Leesburg, R/W appraiser and consultant for various 
projects, including sewerage treatment plant, sewer easements, 
drainage easements, etc. · 

(p) Town of Lovettsville - easement valuations. 

(q) Town of Purcellville - easement valuations. 

(r) City of Falls Church - appraisal of site acquisition and R/W 
for water tower sites, water pumping station sites, and road 
expansion projects, etc. 

(s) Chesapeake and Potomac Telephone Company - R/W and site 
acquisition valuations. 

{t} R/W and site valuations for R.F.&P. Railroad and Southern 
Railroad. 

{u) Appraiser and co11sultant for Potomac Bank and Trust Company. 
Also serve as appraiser for trust departments of Arlington 
Trust Company, National Bank of Fairfax, Riggs National Bank, 
Mount Vernon National Bank, \~oodlawn National Bank, First 
Virginia Bank, First & Merchants National Bank. 
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QUALIFICATIONS - N. l-lcK. Downs 

• 

(v) County of Loudoun - appraiser and consultant on real estate 
assessments and various other projects • 

(w) Various law firms, lending institutions,and individuals in 
the Northern Virginia area on all types of appraisal work. 

7. Serv~d as'· member of Town of Fairfax Planning Commission~ also 
serv:ed as Chairman of Board of Zoning Appeals, city of Fairfax. 

8. Qualified as expert in circuit courts in Arlington, Fairfax, 
Loudoun, Fauquier, and Frederick Counties, in Corporation Court 
of City of Alexandria, and in United States District Court for 
Eastern District of Virginia. 
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.CE.F:.PT: Fair.: ax Co-unty R:-.r:rc of St;~~~:.·;- .... ·~ so:-s :r:;;-·r-~ ing 
of !·~arch 10, l9 80, :-e: s:.,AC"":i a: :::-.::::.-;-:,t: or, ~~o. 
091-D-79 (Blair W. and Dorothy S. C\:pp) 

-
CHAIR~ HERRITY: Disclosures by Boarc Members in this 

case: O.k., who appears for the applicant in this case? Mr. 

Lawson, you st~te your name for the record, please, Sir. 

MR. LAWSON: For the record, my name is Tom Lawson. I appear 

here on behalf of the applicant, uh what I'm going to ask the Board 

to do in this case and just to save you time, my client and I'm 

sure that few of you on the Board are aware of this, we have had a 

number of conversations with the Staff on this particular case in 

attempting-to work out some sort of an amendment that my client 

could live with. My client was in operation prior to the adoption 

of the new ordinance on August the 14th of 1978, and the new ord±-

nance and the interpretation that's being given to us by the Staff 

is such that we are not able to live with the Staff's interpreta-

-
tion as to the effect of that a the new ordi.nance on this SE and 

so in view of that we would ask the Board to .turn down this appli-

cation ah which may sound a bit unusual to you but we are not able 

to economically, it's not feasible for us to live with it and a 

also the various letters and correspondence that you have from me 

on behalf of my client, of course, I·would appreciate that being 

part of the record. I also have a letter from the CUPPS ah which 

is dated February the 4th 1980, and for the record I would also 

like to make that a part of the record, if I might. Really, in 

view of the position we are taking that's really all that I would 

have to say at this time. If any of you do have any ·questions, 

I'd be glad·to try to ..• 
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CH .. ;IP .. NAN HERRITY: Are there any questions? O.K., this is 

a public hearing Ladies and Gentlemen;·. Those citizens who wish 

to speak either for_ or against this application at the public 

hearing, any takers, O.K., ah, are there items for the record? 

The public hearing is closed. The Staff and Planning Commission 

report, please? 

MR. DAVIS: Thank you, Mr. Chairman. The Staff recommends 

approval of Special Exception No. 091-D-79 subject to the condi-

tions noted in Appendix I of this report. The Staff also recom-

mends modification of the transi t·ional yard along the east and. 

south sides of the site, subject to the approval of the Director 

of the Department of Environmental Management. The Transitional 

yard and barrier should be waived along the west side of the 

parcel. It is further recommended that the Board.of Supervisors 

modify the additional standards of paragraphs 2 and 3 of Section .-.· 

9-514 as amended to allow the lath neuse and proposed parking lot 

to remain closer to the lot line which abutts the R District. On 

Wednesday, December 5, 1979, the Planning Commission voted unani-

mously to recommend to the Board of Supervisors approval of Special 

Exception No. 091-D-79 subject to the conditions noted in Appendix 

I of the Staff Report. Co~ssion further voted unanimously to 

recommend to the Board of Supervisors the modification of the 

additional standards of Paragraph 2 and 3 of Section 9-514 as 

amended to allow the lath house and proposed parking lot to remain 

closer to the lot line which abutts the R District. Thank you. 

CHAIRMAN HERRITY: O.K. What's the pleasure of the Board? 

Mrs. Falck. 
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SUPERVISOR FALCK: Nay l be:9 in by cs}:ing J·lr. L2\·,·son a 

gue3tion? Did I understand·you correctly, 1~. Lawson? That 
.. 

you are requesting this Board to deny this Special Exception? 

MR. LAWSON: Yes, that's correct. In view of the inter-

pretation of the Staff - that the Staff is giving to the ordi-
I 

·nance and the development ·plan conditions which are attached to 

this, it's just not economically feasible for the CUPPS to go 
I 

ahead with the project. 

SUPERVISOR FALCK: Under those circums·tances, why don't 

you just withdraw this reque~t for a special exception? · 

MR. LAWSON: Well, that's not what we would l~ke to do,. we 

would like the Board to act on it one way or anothe~ and •.. 

CHAIRMAN HERRITY: Mrs. Falck, I believe he is asking the 

Board to withdraw indicating withdrawal by implication. 

MR. LAWSON: Well, we·' re not withdrawing the case an 

CHAIRMAN HERRITY: A half a doze~·of eggs are six eggs, Mr. 

Lawson, you•re either petitioning this Board for somethi~g or 

you're not. 

MR. LAWSON: Well, we did, and and what the Staff has come 

up wi~ is something that we're not able to live with and it 

would seem to me that the Board would have to vote that up or ... 
down one wiy~or another. 

CHAIRMAN HERRITY: It might be appropriate to the Board to 

act to allow you to withdraw your original application if you no 

longer desire the use. 

MR. LAWSON: Well, I've, I've huh, I really don't think 

that's what we want to do. We'd like to ask the Board to vote 

up or down on it. 
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CHAIRNAN HE?..RITY: O.K. Further discussion? 

S~~ERVISOR FALCK: Mr. Chairman. 

-cHAIR1·1AN HERRITY: M1:s. Falck. 

SUPERVISOR FALCK: In view of the fact that the applicant 

has asked for denial in this case I will simply move that the 

. B·oard deny it. 

SUPERVISOR PENNINO: Second. 

CHAIRMAN HERRITY: O.K.· All in favor of the motion indicate 

by saying "AYE". Opposed vote "NAY'', Chair votes ''AYE .. , motion 

carried. 
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