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John Wescoat, Jr. - Direct 70

TRIAL TRANSCRIPT

(The court reporter was duly sworn.)
THE COURT: All right. Mr. Poulson, are
you ready to proceed?

MR. POULSON: Yes, sir.

JOEN W. WESCOAT, JR., called as a
witness by and on behalf of the Complainants, previously

being duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. POULSON:
Q. Mr. Wescoat, you previously indicated,
and it’s been identified for identification purposes a

video, Complainant’s Exhibit 10. Did you tape that video?

A. Yes, sir, I did.

Q. And what does the video purport to show,
sir?

A. It shows a local contractor’s low-boy

trailer that’s used for transporting construction
equipment going through the right-of-way particularly
around the turns of the right-of-way.

Q. And this particular construction
trailer, how it is used; sir?

A. How is it used?

- - v m—vw w - - L R - smem
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John Wescoat, Jr. - Direct 71

Q. Yes.

A. It’s just a low-boy trailer that you
would put road construétion, home construction equipment,
excavator, that sort of thing up on it to transport it to

a job site.

Q. Now, how big was this tractor-trailer,
by the way?

“A. Well, the length or the width?

Q. Total length and width, both.

A. Okéy. The width of the tractor was nine

feet six inches, and the total length was fifty-nine feet
four inches of the tractor and trailer together.
Q. All right.

MR. POULSON: If you’ll start that
videotape, please, sir.

(Whereupon, -the videotape was played for

the Court.)

MR. MCFARLAND: Judge, I‘ve never seen
this video before, but if the Court just wants to watch it
at its leisure, that’'s all right with me.

THE COURT: How long is it?

THE WITNESS: Five or six minutes.

This is the truck coming in the
entrance. This is the same entrance you saw yesterday,

just the poles are missing on the right-hand side. I had

- - cuaw on ® - - ~n coaw - ——
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72

to put these stakes back up. The poles mysteriously
disappeared one night a few weeks ago.
BY MR. POULSON:

Q. Are theré survey markers?

A. Yes, sir. They’re steel stops, and I
stuck the survey markers back up right next to the steel
stops, and I put some little bamboo sticks with flags.

I apologize. It was very bright. 1It’s
about two in the afternoon.

This is when he’'s coming into the first
turn entering from 622. I asked him to try not to knock
down the interior posts with the trailer, so you can see
he’s swinging his way out, and he’s going over the marker
right there.

See, he’'s getting back on the
right-of-way now, but the trailer is right up next to the
post.

That’s a post right there. And I just
asked him to stop here so I could show basically as far
over as he could get to make the turn going in, and the
road tractor is just, like I said, is now getting back on
the right-of-way.

And then the second turn is the one I
asked him to swing his tractor closer because all of the

posts that were torn down were on the left side, and the

-—- ecanw con = - - —- senw - e
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ones on the right side were left, so he could actually get
his tractor close to the right side going through this
turn.

And then.you see the -- that’s a bamboo
stick right there. There’s one. You’re going to see a
snap there. There’s the next one. There’s a stake, and
then right now the tractor is on the right-of-way and the
trailer is going off.

This is the right-of-way line here.
That's the stake. That just broke. There’s a stake.
That just broke right there.

So now the trailer is pretty much
completely off of ;he right-of-way. I beliéve the truck
is on, but the trailer is off.

And then I went back around. The
surveyor mark has a steel pole in the ground, and I stuck
a little bamboo stick back in the hole, and then went back
around the other side to show what it looked like-once he
was past it, so you could see how far off he was.

See, I put the stakes back up right
there. So the trailer is completely off of the
right-of-way.

That’s a surveyor marker, and a hole.
And I looked straight down the line, and you can see the

tractor is off right there. The trailer is completely

~ vy rTRYT » - ety * e
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off. Now he’s getting back on.

And then the only other thing, I had him
come back out on his driver’s side and really get close up
to the pole markers. And,lso, that’s what he’s doing .
right here, coming out, and I asked him to get as close as
he possibly could without knocking down the poles.

That ohe was snapped off. That’s the
only one that got snapped off, that one right there. The
rest of the poles on the inside were left up. So you're
going to see he cut pretty close. |

You see them start snapping. There’'s
one. And this one is going to get broken next. I asked
him not to tear down the inside, so he doesn’t. He swung
out like he has to do to make the turn with the trailer.
So the tractor is completely -- well, almost off now, and
he’s getting back on.

See the post right there. Now he’s
getting the tractor back on.

BY MR. POULSON:

Q. Now, the term "wide load" appearing on
the front of the tractor and the trailer, what does that
refer to?

A. That’s for the piece of equipment.

MR. MCFARLAND: I'm sorry. I can’'t --

THE WITNESS: Did you hear his question?

mw vvar rruTr - em Teaw - e
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John Wescoat, Jr. - Cross by Mr. McFarland 75
MR. MCFARLAND: I did not.
BY MR. POULSON:

Q. The term "wide load" on the front of the
tractor and on the tail or'the rear of the trailer, what
does that refer to?

_A. That'’s tovwarn people that the piece of

equipment they’re carrying will hang over the side of the
trailer, would be wider than legal width of the trailer.

Q. From your observation, does equipment,
the nature of this particular equipment, will it extend
overvthe sides of the trailer?

A, An excavator definitely will. A pan
will be right on the .edge, and the blade.on the motor
grater (phonetic) will definitely be over.

Q. OCkay.

MR. POULSON: Answer these gentlemen’s

questions.

CROSS-EXAMINATION

BY MR. MCFARLAND:

Q. Good morning, Mr. Wescoat.
A. Good morning.
Q. Did I follow correctly, sir; you were

born in 19697

A. That’s correct.

F?APIT T*PAT VT "~ [z B asld * m™
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Q. And your family moved into the residence
that they now occupy in the mid 1970’s?

A, I believe the spring of ’77.

Q. Now, thg'house that they live in now,

that itself was an old farmhouse that needed some

. extensive renovation?

A. Yes. They basically did the whole
interior over again.

Q. And that farmhouse had been vacant for
approximately twenty years before your parents fixed it
up?

A. I believe that’s true, but I honestly
don’t know the number of years.

Q. All right. ©Now, if you moved into the
home that your parents now live in in the mid 1970’'s, you
obviously never saw the condition of the right-of-way
before Elizabeth Jones was given the deed of easement in
1974, correct?

A. Not that I would be cognizant. My
parents knew for years and years they were going to redo
that house, and we were going down there. But again, I
would have only been five years old in ‘74, so I wouldn’'t
know what I was necessarily looking at.

Q. Right. And you certainly can’t tell

this Court what the condition of the right-of-way was in

-401-
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the late 70's when your parents moved into their house?

A, Oh, sure. I mean, I was a little boy
going all around that farm from the day we moved in there.
I was going down that road from the day we moved in there.

Q. I.understand, but you’re not telling

this Court that you have a specific memory of where the

. right-of-way was actually located in 1977 when you moved

into your parent‘s home, are you, Mr. Wescoat?

A. I'm telling the Court it never moved
from 1977 on, that the usage, the tracks that went down
there that you:rcan see have been in the same place the
whole time.

Q. You; testimony is that that right-of-way
has never moved in usage from 1977 to 19997

A, Correct, other than when people have
swung out, like I said yesterday, and gone around it. But
the general route of the right-of-way has been in the same
place.

Q. And you’‘re sure of that because how,
sir? Because you’ve got photographs daéed from ‘77 to
19972 -

A. No, because I‘ve been going down that
road since then.

Q. Were you present when a survey was done

in 19792

ZAHN, HALL & ZAHN, LTD.
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A, No, I was not.
Q. When Mr. Meekins purchased the property?
A. No.

Q. Now, I dé'understand that you used to

work the property as an assistant for the farmer?

A. Yes.

Q Which would be back in the 1980’'s?
A. Yes.

Q Late 1980’'s?

A No, mid to -- let’s see. I guess it

would have been from around ‘81 through 84 or 5, ‘85

maybe.
Q. You started when you were twelve?
A. Yes.
Q. Okay. Now, I’'m correct that obviously

farm vehicles have always been using this right-of-way?

A. As far as I know.

Q. I mean, the property has been farmed
since before your parents moved into their homé, correct?

A. Correct.

Q. Okay. And the farm vehicles, some of
them that would use this right-of-way are
substantial-sized vehicles?

A. The combinés, yes.

Q. Combines can be up to twenty feet in
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width, correct?

A. Well, the header, yes.

Q. With the header?

A. Yes. |

Q. Okay. Now, back when you recollect

working the property as a farm assistant, those vehicles
would use the right-of-way, correct?

A. Yes.

Q. And they were able to negotiate the
turns without a problem, correct?

A.  Yes. Well, I will say this -- if you’re
asking if a combine would negotiate it all the way back,
it depends on what’s planted in the field.

Q. I understand. But a combine would on
occasion have to go through at least one or two of those
turns that we’ve seen on all of these videotapes?

MR. POULSON: Judge, I'm going to object
to the question simply because we’ve got a different --
one factually legal situation here. We have a fifteen
foot easement anyway we cut it.

Now, whether there was a combine which
made the turn is immaterial because the tenant farmer
obviously had a right to be on the land that he was
renting, whether he goes over fifteen feet or not.

THE COURT: I think it’s a fair
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question. He can answer it, if he says he could.

THE WITNESS: Well, first of all, I
personally never drove a combine. I told you in
deposition I didn’t drive ;nything. And, I mean, I can’'t
tell you what a combine did or didn’t do on the road.

BY MR. MCFARLAND:
Q. Well, you were out there working,

correct, Mr. Wescoat?

A. Yes.

Q. You saw the vehicles use the easement,
correct?

A. I was a potato harvester rider.

Q. And sometimes you were on the vehicles

as an assistant?

A. The vehicles that I saw use the
right-of-way included tractors and potato trucks.

Q. Right. And they were able to use the
right-of-way and make the turns without going off "into the
woods, correct?

A, Well, see, I worked for --

Q. It’'s a simple question, Mr. Wescoat.
Were they able to use the right-of-way and make the turns
without going off into the woods?

A, I can’t explain it to you if you won't

let me answer your --
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Q. I'm happy to have you explain; I just
want the answer first.

A. The point is, I was working for P.C.
Kellam and Sons which rentéd the Shooting Point farm on
our side. We had potatoes in that field, and the
harvester would enter at the very beginning and start
harvesting, and we only harvested that side.

We weren’t harvesting the potatoes on
the Shooting Point property. That was farmed by Curtis
Jones, like I told you in the deposition.

So I don’‘t know about going back into
the Shooting Point Cree because we weren’t going back in
there. We were only harvesting potatoes in the Wescoat
field.

Q. .Is all you did was harvest potatoes
during your --

A.  These people were potato farmers, and
that’s all they did.

Q. Well, then, if I'm following you
correctly, you actually had two different farmers farming
the property,'the entire property. Mr. Jones is
farming -- he and his father were farming what we call
Shooting Point?

A. Yes.

Q. And Mr. Kellam was farming the land that
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your parents --

A. Yes, and that’s the man I worked for.

Q. So we have two different farmers, both
having farming equipment, éorrect?

A. Right.

Q. Did you ever see any accidents involving
these farmers and their farm equipment?

A. No.

Q. Did Mr. Kellam ever complain to you,
Geez, I'm having a hard time getting my farm equipﬁent
down this right-of-way?

A. No.

Q. You certainly knew Curtis Jones because
he’'s your cousin?

a. Sure.

Q. Did Mr. Jones ever complain to you, Gee,
I had an awful hard time getting the farming equipment
down this right-of-way?

A, No.

Q. You testified, I believe, that you were
on the right-of-way approximately twenty to thirty times
last year?

A. Correct.

Q. And I take it that that’'s a fairly

consistent use for you over the years since you’ve
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returned to the Eastern Shore?

A, To be honest, I would say that’s on the
higher side. Due to the events that were going on, I was
probably on it more last yéar.

Q. And you yourself never had any accident

on that right-of-way?

A. No

Q. Never witnessed any accidents?

A. No.

Q. And you yourself had never had to back

out of the right-of-way, correct, sir?

A. No.

Q. And I believe you testified yesterday
that from your observations, what you had seen when two
larger vehicles come together at the right-of-way, the one
coming in will give.way to the one going out, and wait for
the one going out to exit?

A, To the extent that I was able to

remember the vehicles, I told you one was waiting there,

and one was coming out, I can’t honestly recall, but I

know that one was waiting.

Q. All right. And no one has ever
complained to you about a problem exiting the
right-of-way, correct?

A. Exiting the right-of-way? No.
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Q. - Either your cousin, Curtis Jones, or
someone, a friend of your family who might use the
property for hunting, or fishing? No one has ever said,
Boy, I’‘m having a tough ti&e getting out of this
right-of-way because of traffic coming down Route 622?

A, Out of the right-of-way, no. Out of the
adjoining one, people have been concerned because of

coming out of our dock road, it’s wide, and my sister has

- complained about people zooming out the farm road.

Q. But that’s the dock road?
A.  Right.
Q. Okay. I understand that after the

property was purchased in 1999, you and your family took
some actions to delineate the easement?

A. Yes.

Q. Now, before the end of 1999, the
beginning of 2000, your family had never saw the need to
delineate the easement, correct?

A. I can't answer that. I can’t speak for
my parents.

Q. Well, let me see if I can ask you a more
specific question.

What I wmeant was beginning at the year
2000, there were some stakes and a sign put at the

beginning of the right-of-way, correct?
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A. Correct.
Q. In order to demonstrate visibly --

A. I'm sorry. I thought you were talking

about regarding surveying.

Q. No.
A. No.
Q. Even when the property was sold by

Ms. Jones, your, I guess, great aunt, to Mr. Martin, and
Mr. Dohl in 1974, and that’s when this easement was
granted, and you’re aware of that, your parents didn’t see
the need at thét point to demarcate the easement, did
they?

A. You’re asking something of a
five-year-old to answer, and I --

Q. Well, you had observations. I’'m hearing
you say tha; you go out to this easement all the time,
Mr. Wescoat, right?

A. Yes, but I was five years old. -

Q. When you went out there all those times,
did you ever see stakes --

A. No.

Q. -- such as you have put out at the
beginning of 20007

A. No.

Q. Okay. Were there any posts put out at
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any point before the year 20012

A. There was a gate a long time ago on the
farm, but it’s been probably over twenty years.

0. and befofe January 2000, are you aware
of any conversations that your parents had with Mr. Martin
and Mr. Dohl, the former purchasers of the property, in
which they were specifically told to be sure they only
used the fifteen-foot easement?

MR. POULSON: Judge, I'm going to object
to this question. He’s calling for information that
obviously wduld be hearSay from some source.

THE COURT: Sustained. I think the
point, Mr. McFarland, is prior to that time they didn't
care if somebody swayed off it a little bit or not, and
now they do. That’s where we are.

MR. MCFARLAND: All right. I’‘ll move
along, Your Honor. il
BY MR. MCFARLAND:

Q. ~ Now, with respect to the actions that

were taken in January of 2000, Mr. Wescoat, you mentioned

yesterday that you put some bamboo stakes in the ground?

A. Yes.

Q. Okay. And you also put up a sign,
correct?

A. No, I didn’t put it up; my mother put it
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up.

Q. Your mother put up a sign. And the sign
said, Begin fifteen foot right-of-way?

A. I believé that’s correct, yes.

Q. And the purpose of that was to
specifically delineate where the right-of-way began, and
the course that it followed, correct?

A. No, it was to show the buyers that they
only had fifﬁeen feet, .and what it looked like. |

Q. Well, the only way the buyers could get
through the right-of-way, Mr. Wescoat, was to go through
the stakes that were pué up, correct?

A. Yes.

Q. Okay. And, in fact, when the stakes
were placed, it was done after you did an examination of
Route 622 and the right-of-way to place them in the
appropriate spot?

MR. POULSON: I’'m going to object until
we have a better foundation of what the examination
entailed.

BY MR. MCFARLAND:

Q. You went out to 6227

A. I didn‘t examine 622. What I did was I
went out there with my metal detector hoping that maybe

there were some stakes or something. So I started poking
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arocund with my metal detector, and I found one that I
uncovered first. It was a bent stake.

And then I tried to find -- I thought

maybe that was one side of the entrance that was on the

wood side, so then I started going, moving out across the
road trying to find one fifteen feet on the other side.

I couldn’t find one fifteen feet. I
found one about -- I got a mark. I didn’t dig it up. I
got a mark about eight feet, the same sorg of display on
the - detector, but there was nothing on the other side of
fifteen feet. So I found and uncovered one stake that was
bent on the wood side of the right-of-way.

And, so, what I did was, that seemed to
be almost to -- if you looked at the right-of-way, there
are two tire tracks that are about eight or nine feet
wide. If you then extrapolate fifteen feet splitting the
distance, that’s what I did. I put a stake on one side,
and a stake on the other side.

Q. Okay. To demarcate where the
right-of-way began, and where it was?

A. No, in fact, it was further in than
where it began. It was off, out of the way, so you
wouldn’t run in -- our dock road ih;ersects with the
right-of-way like this. And, so, if you put them at the

beginning of the right-of-way, they would be right in the

- e vom - - - -~ srer - me




10

11

12

i3

15

16

17

18

19

20

21

22

23

25

John Wescoat, Jr. - Cross by Mr. McFarland

89

middle of our dock road.

So I actually put them further in than
where it comes up to 622. 1It’s probably a good, I don’'t
know, fifteen feet in from.szz, something like that.

Q. All right. Well, let me show you a
photograph.

MR. POULSON: Judge, I have no
difficulty with the photograph; I have a difficult with
the notes on the side.

MR. MCFARLAND: I will take them off.

Let me just share with the other-
counsel, Your Honor, for a moment.

THE COURT: No objection?

MR. POULSON: No, sir, just the
photograph itself, sir.

| MR. MCFARLAND: Thank you, Ybur Honor.
BY MR. MCFARLAND:

Q. Mr. Wescoat, let me hand you what has
been --

THE COURT: Defendant’s Exhibit Number

(Photographs were marked Defendant’s
Exhibit 1 for identification.)
BY MR. MCFARLAND:

Q. -- Defendant’s Exhibit Number 1. You
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recognize what is shown in those two photographs, correct?

A. Yes, I do.

Q. And the top photograph, the bigger photo
of the bamboo stakes that iou placed --

A, Actually, those are not bamboo. They
are wooden, but --

Q. All right. Those are the stakes that

you placed, correct, sir?

A. Yes.

Q Back in January of 2000°7?

A.  Uh-huh.

Q And then we’ve got a picture of the
sign?

A. Right. Fifteen foot right-of-way.

Q. Fifteen foot right-of-way. Okay.

A. We debated on that, whether iﬁ should be

foot or feet.
Q. Thank you.

MR. POULSON: Judge, I would have no
objection to the photograph as such. Of course, we do
have an objection to the legal theory here, that that is
sufficient to establish a right-of-way or a course of a
right-of-way.

THE COURT: Okay, sir.

BY MR. MCFARLAND:

-415-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

John Wescoat, Jr. - Cross by Mr. McFarland 91

Q. Now, the placement of those stakes,

Mr. Wescoat, was done after your father had sent a letter
to the lot purchasers in Shooting Point, correct?

A, I don't Enow. I don’'t know when -- it
was all right around the same time.

Q. Well, you certainly remember drafting
for your father a letter to the purchasers of lots at
Shooting Point?

A. Yes.

THE COURT: You’ve seen it, Mr. Poulson?

MR. POULSON: I’ve seen it, but I don’t
know what the materiality if for it’s being offered-to the
Court, sir.

THE COURT: - I'll admit it as Defendant’s
2 for whatever relevancy it may have.

You agree this is a letter signed by
Mr. Wescoat, one of the complainants?

MR. POULSON: Yes, sir, by the
plaintiff, not by Mr. Wescoat, Jr.

THE COURT: Identified as Defendant’s
Exhibit 2.

(Letter was marked Defendant’s Exhibit 2

for identification.)
THE COURT: Do you need for him to do

anything with it?
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MR. MCFARLAND: I do, Your Honor. I'm

going to have him look at it.

BY MR. MCFARLAND:

Q. Defendant’s Exhibit Number 2,

Mr. Wescoat, is actually a letter that you drafted,
correct?

A. Well, as we discussed in the deposition,
I typed it, and my father edited it.

Q. Right. You prepared it, and your father
reviewed it, pﬁt it on his letterhead, and sent it out to
the purchasers of lots as of January 2000, correct?

A, If that’s the date on there, yes.

Q. Now, would you read for us, please, the
third sentence in the last paragraph of page two?

A, Okay. "The next time you are over here,

"the right-of-way should be clearly marked so you can see

for yourself how truly limiting it is."
Q. And that'’s what you did. That was your
purpose in putting up the stakes in January of 2000, and
.
putting the sign up, so you could demarcate for purchasers
of lots at Shooting Point where the right-of-way was, and
how limiting fifteen feet was, correct?

MR. POULSON: We'’'re going to object to

the question. We'’re going to object to the whole theory
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that’s being advanced by Mr. McFarland here.

THE COURT: I'm going to overrule the
objection because I think it’s a fair question on
cross-examination. The iséue of whether or not what he
went out there and did as the actual establishment of the
legal right-of-way is a whole different story.

MR. POULSON: That’'s fine.

THE WITNESS: Demarkation is not really
in my vocabulary, but if you’re saying did I go out and
identify fifteen feet so people could see how wide it was,
that’s what I did.

BY MR. MCFARLAND:

Q. Well, you didn’t just identify fifteen
feet, Mr. Wescoat. You didn’t identify fifteen feet
alongside of the right-of-way. You didn’t identify
fifteen feet in one of four fields.

You identified fifteen feet at the
beginning of‘the right-of-way where it comes off 622,
didn’t you, sir?

A. As I told you before, I put them on
either side of the established tracks. I split the
difference and put up two stakes so you can see how wide
fifteen feet is.

The idea is that you can see that

clearly two sets of tracks wouldn‘’t fit inside fifteen
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feet; only one set of tracks, and that’s why I put the
stakes up, so you could see that two vehicles couldn’t go
side by side on the thing at the same time.

Q. And you éut them on the sides of the
established tracks, correct? One stake on each side of

the established tracks?

A. Yes.
Q. Correct, Mr. Wescoat?
A. Yes.

MR. POULSON: It;s been asked and
answered three times. It’'s very clear what he said.
THE COURT: Next question.
BY MR. MCFARLAND:.
Q. Now, you mentioned yesterday,
Mr. Wescoat, that you thought the tracks in the easement

had expanded since the property was purchased in late

19992

A. At the turns.

Q. At the turns?

A. And a couple of other wet spots. Mostly
around -- there were mud holes at the turns, and that’s

where they swung out around the mud holes.
And then the inside turn number two,
they just progressively kept migrating further out into

the field over -- I think I measured it was twenty-five
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feet outside of where the edge of the woods ran.
Q. Now, you took some photographs --
MR. MCFARLAND: And I apologize, Your
Honor; I can’t remembexr exéctly which number they are.
MR. POULSON: Either three or four.
BY MR. MCFARLAND:
Q. Let me hand you, for example, what is, I
guess, 3.
‘MR. MCFARLAND: We didn’t delineate
these into 3A through K specifically?
THE COURT: No.
MR. MCFARLAND: Okay.
BY MR. MCFARLAND:
Q. Well, let me hand you the first one that
actually bears Complainant'erxhibit 3.
A. Yes, that’s the one I’'ve been talking
about.
Q. Okay. And is it your testimony -- this
was taken when, sir?
A. That was in the winter of last year
before the first court case. It was early -- I‘'m going to

guess -- in January, I think.

Q. All right. Of 20007
A. Uh-huh.
Q. All right. 1Is it your testimony that --
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I take it this is -- there’'s a lot of water there, but I
take it if you could measure it, you would agree that
that’s more than fifteen feet?

a. This is fifteen feet, and this -- I
didn’'t write this down, but to the best of my knowledge,

that was twenty-five feet.

Q. Okay.

A, The camera angle makes it difficult to
see.

Q. Is it your testimony that where you

found twenty—five feet was created solely after December
of 1999 to January of 20007

A. Well, this was the whole reason we were
complaining is -- see, this is winter time. The farmer is
not using the road now. This is all the traffic of the
people that were going back to the lots, or whoever was
doing what back there, and they were making all of these
ruts and mud holes.

And on this corner particularly, there’s
an enormous mud hole that took up the entire right-of-way,
and they were swinging out completely around it. I don’'t
think I photographed -- maybe I photographed that one.

The same thing here. They Qere just
cutting the corner, and they were getting lazier, and
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