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witness why she did not wait to get the perishable articles
that Warren Lemon had brought for her pursuant to her
order. Especial emphasis is laid on the question, “You
were not as much scared in the store as you were in the
road?,” to which she answered, “I don’t know, sir.” The
witness testified that the reason she did not wait for the
things was because she was scared, and, when asked
what she was scared of, she said, “I was afraid Rogers
would come back in the store.” It was then the court
asked her the last question complained of. The ques-
tion may not have been a necessary one, but it will be re-
called that it was limited to the mental condition of the
witness and had no reference to the accused. We, there-
fore, submit that, even if improper, it did not constitute
reversible error.

Fifth: It is next complained that the trial court erred
in asking the defense’s witness, Warren Lemon, the fol-
lowing questions set out in bill of exceptions No. 7 (R,
pp. 42, 43):

“Q. Where was Jasper then?

“A. When they went up the road?

“Q. Yes.

“A. When I got up in my truck he was up in
there. When I seen them going up the road Jasper
was in the truck.

“Q. They had already gone up the road?

“A. Yes, sir; they had already gone up the road.

“Q. How long had they been gone?

“A. Just a little bit.

“Q. About how long would you say?
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“A. T just don’t kwnow, sir.

“Q. How long did Jasper stay in your truck?

“A. I don’t know just how long he stayed. We
were unloading, getting these things off to leave.

“Q. Which way did he go? '

“A. I don’t know where he went.

“Q. When did he leave?

“A. Don’t know when he left.”

Who Jasper was does not appear from the bill of ex-
ceptions in the case. Presumably, it referred to Jasper
Nelson, one of the co-defendants, who, however, was
not on trial at the time.

It is submitted that there is nothing in the questions
complained of which was improper for the court to ask,
or the witness to answer. Indeed if, as the indictment
charged, the murder was committed by the accused jointly
with Murl Nelson and Jasper Nelson, the fact that Jasper
Nelson was not with the accused when he went up the
road would rather tend to discredit the Commonwealth’s
theory of the case as disclosed by the indictment. We
submit that there is nothing in bill of exceptions No. 7
of which the accused can justly complain.

Sizth: It is next complained. that, when the accused
testified as a witness in his own behalf, the court erred
in asking him the following questions set out in bill of
exceptions No. 8 (R., pp. 43, 44): '

“Q. Do you know where that second apple tree
out there is?

“A. Next to the old cars out there.

“Q. Apple tree at the old cars?
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“A. Yes, sir; I know where the tree is.

“Q. Wnow when you passed up there that night .
was the body of any man lying in the road?

“A. Was not.
~ “Q. Did you hear any noise like a hog grunting,
or anything like that?

“A. No, sir; I did not hear nothing.

“Q. You didn’t hear anyghing?

“A. No, sir.”

It is said that this examination tended to discredit the
accused and to intimate that he was not telling the truth.
We submit that this position is not well taken. There is
nothing in the questions, or the answers thereto, which
would in any way tend to discredit the accused or to inti-
mate that he was not telling the truth. The accused was
on trial for the murder of a man whose body was found
in the road apparently near an apple tree, close to which
were a number of old cars.

It would appear from bill of exceptions No. 7 (R., p.
- 42) that the accused had gone up the road on the night

on which the homicide is alleged to have occurred. There
was certainly nothing improper in asking him whether
he passed the body of the deceased when he went up the
road, or whether he heard any noise when he passed the
spot near which the deceased’s body was found. The an-

“swers made by the accused to these questions were to the
effect that he did not see the body of the deceased and
that he did not hear any noise as he went up the road.
We submit that there is no merit in this part of the second
assignment of error.
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Seventh: It is next complained that the court erred in
asking the defense’s witness, Sarah White, whether she
saw Jasper Nelson when he came out of the store, to
which the witness replied, as set out in bill of exceptions
No. 9 (R., p. 45), “No, sir; I did not see him.” This
question had no reference to the accused and was a per-
fectly proper question. If the witness saw Jasper when
he came out of the store, there is no reason why she
should not tell the jury that she did so. She testified,
however, that she did not see him and the matter ended
there. We respectfully submit that all the various objec-
tions made under this assignment of error are without
merit and that the action of the trial court in examining
the witnesses is justified by the language of this court in
Mazer v. Commonwealth, 142 Va. 649, 655 (1925),
supra, above quoted.

THE THIRD ASSIGNMENT OF ERROR

The basis for this assignment of error is bill of excep-
tions No. 4 (R., pp. 37, 39).

It appears from bill of exceptions No. 3 (R., p. 36)
that Russell Lemon was introduced as a witness on be- .
half of the accused. It appears from bill of exceptions
No. 4 (R., pp. 37, 38), which is the basis of this assign-
ment of error, that, after Russell Lemon had been ex-
amined by counsel for the accused and they had failed
to ask him anything about a conversation with Ben C.
Moomaw, the accused offered the said Ben C. Moomaw,
who was asked the following questions and gave the



24

following answers which were excluded by the trial court,
to which exception was taken (R., pp. 37, 38) :

“Q. Did Russell Lemon tell you on the morning
that you saw him, after the death of Rogers Nelson,
in Covington, anything about the injury to Rogers
Nelson, or his death?

“A. Yes. .

“Q. State what it was.

“A. T was in a great hurry that morning. I was
just leaving and Russell told me, says: ‘Gilbert is in.
a little trouble,” and I said: ‘what is it?’ and he said:
‘He and Rogers were in a fight last night’ and I
asked him if Rogers was hurt badly and he said:
‘Yes, pretty badly.” That was the extent of our con-
versation on the matter.” :

It is submitted that the action of the trial court was
proper. The evidence was clearly hearsay and admis-
sible, under section 6215 of the Code, for the sole purpose
of contradicting an adverse witness.

As was pointed out by the trial court, counsel had not
complied with section 6215 of the Code by laying the
foundation for the impeachment of the witness, Lemon,
nor did they thereafter offer to do this. The evidence
was inadmissible as substantive proof for any purpose.

In 10 R. C. L., title “Evidence,” section 132, it is said:

“Hearsay denotes that kind of evidence which
does not derive its value solely from the credit to
be given to the witness himself, but rests also, in
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part, on the veracity and éompetency of some other
person. Such evidence is generally inadmissable tc
prove or disprove a material fact involved in the
issue between the parties. The reason for this rule
of exclusion is that hearsay is not subject to the
ordinary tests required by law for ascertaining its
truth, the author of the statements not being ex-
posed to cross-examination in the presence of a court
of justice, and not speaking under the penal sanction
of an oath, there being no opportunity to investi-
gate his character and motives, and his deportment
not being subject to observation. And the miscon-
struction to which such evidence is exposed, from
the ignorance or inattention of the hearers, or from

criminal motives, is a powerful additional objection.
* o

The authorities generally hold that, for the purpose

of showing that another other than the defendant com-
mitted the crime, the evidence of disconnecting threats
and declarations of third person is inadmissible.

In State v. Haynes, 71 N. C. 79, 84 (1874), the court

held the declarations of one who was a competent witness
were inadmissible, though offered for the purpose of con-
necting the witness with the crime for which the prisoner
was being tried. In so holding, the court said:

“The court refused to admit the declarations of
Miles Haynes. Haynes was himself a competent
witness, and of course his declarations, not on oath,
- were incompetent as evidence. The acts of Haynes
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tending to show that he was the burglar and not the
prisoner, were admitted in evidence, and that was as
far as the rules of evidence permitted the prisoner
to go. Even the declarations of Miles Haynes, if
competent, were not inconsistent with the guilt of
the prisoner, since the whole evidence tended to show
that the prisoner had a confederate. State v. White,
68 N. C. 158.”

To the same effect is Brookham v. State, 5 W. Va.
510, 513 (1871), where the court said:

‘% * It is claimed that it was error to refuse the
accused to prove that, another and different person
from himself had made threats to kill Finimore just
‘before the commission of the offense with which he
was charged, and that immediately after the offense
such other person left the country and has not since
been heard from. So far as appears, this evidence
was not pertinent to any inquiry before the jury,

and so far as is apparent was properly excluded.
x %9 '

In Alston v. State, 63 Ala. 178, 180 (1879), a prosecu-
tion for murder where the evidence against the accused
as the slayer was entirely circumstantial, it was held that
he could not be allowed to prove threats made against
the deceased by a third person, who had had a personal
difficulty with the deceased a few months prior to the
homicide and who was shown to have evaded the service
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of subpoena as a witness on the inquest. In so holding
the court, speaking through Brickell, C. J., said: '

“* * Threats of such person to take the life of
the deceased were, at best, hearsay only, and too
remote from the inquiry before the jury to have
been received.”

To the same effect are:

State v. Lambert, 93 N. C. 618, 623 (1885);

Commonwealth v. Abbott, 130 Mass. 472 (1881); -

Commonwealth v. Bednorciki, 264 Pa. 124, 127
(1919).

- If actual threats made by a third person against a

deceased are inadmissible in evidence in favor of an ac- .

cused on trial for the murder of the deceased, it would
clearly appear that the statements here complained of
were inadmissible.

We, therefore, submit that this assignment of error is
without merit.

THE FOURTH ASSIGNMENT OF ERROR

This assignment is based upon the action of the trial
court in giving and refusing certain instructions.

- As we have heretofore pointed out, the evidence in the
case, not having been properly authenticated, is not a part
of the record and, therefore, cannot be looked to for the
purpose of ascertaining what facts were introduced be-
fore the jury, or what issues were presented under the
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evidence. In view of this, we submit that the action of
the court in granting and refusing instructions should not
be considered. '

In Fitshugh’s Ex’or v. Fitzhugh, 11 Gratt. (52 Va.)
300, 308 (1854), the action of the court in refusing to
give certain instructions was assigrnied as error. The
facts or the evidence in the case not having been certi-
fied, the court refused to consider the assignment of

error. In so holding this court, speaking through Daniel,
J., said:

“On the trial an exception was taken to the action
of the court in refusing to give certain instructions
asked by the defendant. The facts of the case are,
however, not stated, and in their absence we cannot
undertake to decide whether the court did right or

wrong in refusing.”

We submit that this court should also refuse to con-
sider this assignment of error.

INSTRUCTION NO. 1

It is first argued that Instruction No. 1, given at the
instance of the Comonwealth, was erroneous. This in-
struction reads as follows (R., p. 46):

“The court instructs the jury that the accused is
presumed to be innocent and that that presumption
goes with him through all stages of the trial until
the Commonwealth, upon whom the buirden of proof
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rests, has shown beyond a reasonable doubt that the
defendant is guilty. A doubt engendered by sym-
pathy or by a dislike to accept the responsibility of
. convicting the defendant is not a reasonable doubt.
The law does not require proof amounting to abso-
lute certainty, nor proof beyond all possibility of
mistake. If, after having carefully and impartially
heard and weighed all of the evidence, you reach the
cohclusion that the defendant is guilty with such de-
gree of certainty that you would act upon the faith
of it in your own most important and critical affairs,
then the evidence is sufficient to warrant a verdict of

guilty.”

It is first argued that it is not the standard definition

of reasonable doubt heretofore approved by this court and
that it was error to tell the jury that the law did not
require proof amounting to absolute certainty. It is also
argued that the last sentence of this instruction is erron-
eous.

In McCue v. Commonwealth, 103 Va. 870, 912-913,

1001-1002 (1905), two instructions, numbers 8 and 9,
were given defining reasonable doubt, both of which were
complained of. This court, speaking through Keith, P.,
said:

“k * Tt would be impossible to prepare instruc-
tions to which an ingenious critic might not present
plausible objection. The definition of ‘reasonable
doubt’ is attempted by the court. It is a difficult, if
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- not an impossible, task so to define it as to satisfy a
subtle and metaphysical mind bent upon the detec-
tion of some point, however attenuated, upon which
to hang a criticism, * *”

It is clearly the law that “a doubt engendered by sym-
pathy or by a dislike to accept the responsibility of con-
victing the defendant is not a reasonable doubt.” The
citation of authority is not required to establish the cor-
rectness of this proposition. It is equally well settled that
“the law. does not require proof amounting to absolute
certainty, nor proof beyond all possibility of mistake.”

In Nicholas v. Commonwealth, 91 Va. 741, 751
(1895), the court instructed the jury that “reasonable
doubt does not mean a doubt from mere caprice or
groundless conjecture, but such actual, substantial doubt
as leaves the minds of the jurors in that condition that
they cannot say that they feel an abiding conviction and
are fully satisfied of the guilt of the defendant, as charged
in the indictment” (Phillips on Instructions, section 1006
[31).

Speaking of the instructions given in the case of Nich-
olas v. Commonwealth, supra, this court said (91 Va.
751):

“* * Tt is unnecessary to comment upon the merits
or demerits of the eleven instructions asked for by
the prisoner, for the reason that the instructions
given by the court clearly and fairly lay down the
law applicable to the case; they completely cover
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every point proper to be gﬁarded, and liberally ex-
pound the law as to every phase of the prisoner’s
rights.” (Italics supplied.)

If the statement complained of in this instruction is
unsound, there could never be a conviction on circum-
stantial evidence. The last sentence of the instruction
contains the same rule approved by this court in Horton
v. Commonwealth, 99 Va. 848, 855, 856 (1901). In
that case the court told the jury in Instruction No. 12
(p- 855): :

“* * A doubt, to justify an acquittal, must be rea-
_sonable doubt, and it must arise from a candid and
impartial investigation of all the evidence in the
case, and unless it is such that, were the same kind
of doubt interposed in the graver transaction of life,
it would cause a reasonable and prudent man to
hesitate and pause, it is insufficient to authorize a -
verdict of not guilty. * *”

This court said that that instruction correctly told the
jury “what constitutes a reasonable doubt” (99 Va. 864).

INSTRUCTION NO. 2
. Instruction No. 2 reads as follows (R., p. 46):
“The court instructs the jury that you can and

should draw reasonable inferences from the facts
proven. A verdict of guilty may be founded entirely
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on circumstantial evidence if much evidence shows

the guilt of the defendant beyond a reasonable
doubt.” '

It is said that this instruction is erroneous because it
fails to tell the jury ‘“that the inferences drawn from
facts proven must be drawn from facts proven beyond
all reasonable doubt.” This instruction is one of fifteen
instructions given by the trial court and must be read
and considered with the others in the case. It is sub-
_ mitted that, when these instructions are read with In-
struction No. 2, it will be seen that the jury could not have
been possibly misled by this instruction.

Stms v. Commonwealth, 134 Va. 736, 755-56 (1922).

The attention of the court is especially called to In-
structions Nos. “A”, “C”, “D”, “E” and “G” (R., pp.
48-50).

INSTRUCTION NO. 3
Instruction No. 3 reads as follows (R., pp. 46, 47):

“The court instructs the jury that every homi-
cide in Virginia is presumed to be murder in the
second degree. In order to elevate the offense to
murder in the first degree, the burden of proof
is upon the Commonwealth, and to reduce the offense
to manslaughter, the burden of proof is upon the
prisoner.”



33

The giving of this instruction is also assigned as error.
This instruction has been so frequently approved by this
~ court that it is unnecessary to discuss the argument made
against it. Every objection urged against this instruc-
tion was fully considered and passed on by this court in
Sims v. Commonwealth, 134 Va. 736, 752, 754 (1922),
supra.

INSTRUCTION NO. 5

It is next complained that the court erred in giving
Instructions Nos. 5 and 6 (R., pp. 47, 48). These in-
structions are first objected to for the reason that the
indictment contained only one count, charging the ac-
cused, Jasper Nelson and Murl Nelson, with having
“jointly murdered the deceased. It is said that, for this
reason, it was erroneous to tell the jury that they could
convict the accused if they found from the evidence that
he was either the principal in the first or second degree.
There is no merit in this objection.

The law is thus laid down in 10 Ency. Pl. & Pr. 156-
157:

“An indictment for murder which charges the
defendant with having been the actual perpetrator
of the crime will sustain a conviction if it appears
from the evidence that he was a principal in the sec-
ond degree, that is, that he was present aiding and
abetting in the killing, since the act is considered in
law to be the act of all persons participating in the
commission of the offense.”
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In Brister, et al, v. State, 26 Ala. 107, 131 (1853), the
court held that, if the indictment charged that A gave the
mortal blow and that B and C were present aiding and
abetting, while the evidence showed that B struck the
blow and A and C were present aiding and abetting, this
was not a material variance for the reason that the blow
was adjudged in law to be the stroke of every one of
them.

The same rule was applled in State v. Jenkins, 14 Rich.
L. (S. C.) 215,226 (1867). This was an indictment for
murder committed by a number of persons engaged in a
riot. The indictment was against only two of the rioters,
charging that the mortal injury was inflicted by the
prisoners. It was argued that the proof introduced
showed that the mortal wound was inflicted by rioters
other than the prisoners. The court held that this was
sufficient to sustain the conviction of the accused. In so
holding, the court said (p. 226-227):

“* * All who are present concurring in a murder
are principals ¢herein, and the death, and the act
which caused it, is, in law, the act of each and of
all. There is no distinction in the regard of the law,
in the degrees of their guilt, or the measure of their
punishment, or the nature of their offence, founded
upon the nearness or remoteness of their personal
agency respectively. An indictment charging it as
the act of a particular individual of the party will
be well sustained by evidence that any other of them
gave the fatal stroke, or that it was given by some
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otié of them, though it does not appear by which.
Mackalley’s case, 9 Coke, 67, b; Sissinghurst House
tase, Hale, 461; 1 Russel Cr. 537. Here the indict-
ment charges that the wounds, &c., which caused
the death, were inflicted by the prisoners, and there
is quite enough in the evidence to sustain the charge
in its literal itmport. But, if there were nothing of
this kind, and it appeared, or the jury believed from
the evidence, that some other one of the rioters,
whether known or unknown, in the prosecution of
their comton purpose, inflicted the wounds, &c., the
charge in its legal meaning would be well sustained.
% K0 :

In Commonwealth v. Chapman, 11 Cush. (Mass.) 422
(1853), the court held that evidence that a party was
present, aiding and abetting in a murder, would support
an indictment charging him with having committed the
act with his own hand.

The last sentence of Instruction No. 5 is complained of
for the reason that it told the jury that they could find
the accused guilty of murder in the second degree with-
out stating that the jury must believe from the evidence
beyond a reasonable doubt that he was guilty of murder
in the second degree. There is, of course, no merit in
this objection.

Sims v. Commonwealth, 134 Va. 736, 755, 756 (1922),
supra.
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In the last cited case, which was a prosecution for
murder, a similar objection was made to an instruction
~ given in that case. This court held that, as the subject of
reasonable doubt was fully covered by another instruction
given by the court, there was no merit in the objection.

Examination of the instructions given in the case at
bar will show that almost all of the instructions given by
the court emphasied the necessity of believing, beyond
a reasonable doubt, that the accused was guilty of the
crime charged in the indictment before the jury could
convict. We submit that there is no merit in the addi-
tional objection made to Instruction No. 6, which is but
a repetition of the objection made jointly to Instructions
Nos. 5 and 6.

THE INSTRUCTIONS REFUSED BY THE
- TRIAL COURT

In addition to the eight instructions offered by the ac-
cused and given by the trial court, eleven others were
offered which were refused (bill of exceptions No. 11, R,,
pp. 53-60). It is argued that the court erred in refus-
ing to give Instruction “U” (R., p. 56).

Both Instructions Nos. 5 and 6 told the jury that,
before they could convict the accused, they must believe
beyond a reasonable doubt that either he killed the de-
ceased, or that Jasper Nelson or Murl Nelson killed him
and that the accused was present aiding, abetting, coun-
seling, advising or consenting to such crime, etc. We
submit that in the light of these instructions, and the
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numerous other instructions given at the instance of the
accused, no error was committed in refusing Instruction
“U”, which had been fully covered by the other instruc-
tions in the case. _

It is next argued that the court erred in refusing to
give Instructions “G-2” and “G-1” (R., p. 53).

Examination of the instructions given by the trial
court shows that the jury were fully instructed as to the
burden of proof, reasonable doubt and the presumption
of innocence. Therefore, no error was committed in re-
fusing to give these two instructions, which were clearly
cumulative to those already given.

We submit that no error was committed by the trial
court in amending Instruction “H” (R., pp. 53, 54),
as set out in its amended form (R., pp. 49-50).

It is next complained that the court erred in refusing
to give the two instructions numbered “Y” (R., p. 54),
the second of which is spoken of as Instruction “X” in
the petition. No error was committed by the trial court
in refusing to give these instructions. The first related
to the presumption of innocence and the doctrine of rea-
sonable doubt, which subjects had been fully covered
by other instructions. The second of these instructions
was properly refused.

Sims v. Commonwealth, 134 Va. 736, 756-8 (1922),
supra.

Instructions “Z”, “R” and “S” were also properly
refused because the subject dealt with by these instruc-
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tions had been fully covered by those which were given.
The jury had been fully instructed that, before they could
convict the accused, they must believe from the evidence
beyond a reasonable doubt that either the accused killed
the deceased, or that Jasper or Murl Nelson killed him
. and that the accused was present, aiding, abetting, coun-
seling, advising or consenting to the crime.

We .again respectfully urge that, in view of the fact
that the evidence in the case has not been properly cer-
tified as a part of the record, this court should refuse
to consider the fourth assignment of error, as it is im-
possible to tell what application the majority of these
instructions could have in the case at bar in the absence
of the evidence.

THE FIFTH ASSIGNMENNT OF ERROR

Under this assignment of error it is argued there is
no evidence to support the verdict of the jury.

This assignment is based upon bill of exceptions No.
12 (R., pp. 60, 61), a skeleton bill of exceptions, by which
it was sought to make the evidence in the case a part of
the record. We have already pointed out the reasons
why the evidence has not been made a part of the record
in this case, and we shall not at this place again cite
the authorities which have heretofore been cited in sup-
port of our contention.

For these reasons, we submit that there is nothing in
the record to support the fifth assignment of error, which
is without merit.
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We, therefore, respectfully submit that the judgment
of the Circuit Court of Alleghany county is correct and
should be affirmed.

JorN R. SAUNDERS,
Attorney General.
LeonN M. BaziLE,
Assistant Attorney General.
Epwin H. GiBson, '
Assistant Attorney General.
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