


TABLE OF CONTENTS 

Appendix Page 

Motion for Judgment filed 5/6/86 •••••••••••••••••••••••••••••••••• 1 

Motion to Elect filed 5/21/86 ••••••••••••••••••••••••••••••••••••• 5 

Plea of the Statute of L~itations 
filed 5/21/86 ••••••••••••••••••••••••••••••••••••••••••••••••••• 6 

Answer filed 5/21/86 ••••••••••••••••••••••••••••••••••••••• · ••••••• 8 

Request for Admissions filed 5/21/86 •••••••••••••••••••••••••••••• 12 

Response to Request for Admissions filed 
6/3/86 •••••••••••••••••••••••.••••••••••••••••••••••••••••••••••• 14 

Interrogatories filed 10/6/86 ••••••••••••••••••••••••••••••••••••• 15 

Motion in Limine filed 11/12/86 ••••••••••••••••••••••••••••••••••• 18 

Motion for Summary Judgment filed 11/12/86 ..........••......•..... 20 

Transcript of Proceedings heard before the 
Honorable Richard Miller on 11/13/86 •••••••••••••••••••••••••••• 23 

Testimony of Daniel F. Cash ••••••••••••••••••••••••••••••••••••• 70 

Testimony of Steven T. Hamlet ••••••••••••• , ••••••••••••••••••••• 176 

Testimony of Ernest w. Wommack .......••......................... 185 

Testimony of Lonnie s. Morris ................................... 212 

Testimony of Kelly R. White ••••••••••••••••••••••••••••••••••••• 219 

Testimony of Ernest Mitchell •••••••••••••••••••••••••••••••••••• 229 

Testimony of Eugene Wingfield ................................... 233 

Testimony of D. F. McCullough ................................... 241 

Testimony of Robert H. Cash ..................................... 245 

Testimony of Darlene cash ....................................... 259 

Jury Sworn 11/13/86 ••••••••••••••••••••••••••••••••••••••••••••••• 282 

Order entered 11/13/86 •••••••••••••••••••••••••••••••••••••••••••• 283 

Jury Instructions- Given ••••••••••••••••••••••••••••••••••••••••• 284 



Page 2 

Jury Instructions Refused ••••••••••••••••••••••••••••••••••••••• 301 

Jury Instructions- Withdrawn ••••••••••••••••••••••••••••••••••••• 305 

Transcript of Proceedings heard before the 
Honorable Richard Miller on 11/14/86 •••••••••••••••••••••••••••• 307 

Testimony of Eugene Lancour ••••••••••••••••••••••••••••••••••••• 309 

Testimony of Frank Sale ••••••••••••••••••••••••••••••••••••••••• 361 

Testimony of Daniel F. cash ••••••••••••••••••••••••••••••••••••• 379 

Testimony of Phillip Keith .......•.........•.................•.. 396 

oath of Court Reporter dated 11/14/86 ............................. 509 

Jury Verdict filed 11/14/86 ........................................ 510 

Order entered 11/14/86 •••••••••••••••••••••••••••••••••••••••••••• 511 

Brief in Support of Motion to Set Aside 
Verdict filed 12/5/86 ••••••••••••••••••••••••••••••••••••••••••• 512 

Letter from Attorney Mullen to Judge Miller 
dated 12/16/86 •••••••••••••••••••••••••••••••••••••••••••••••••• 535 

Letter from Judge Miller to Counsel dated 
1/20/87 ••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 536 

Plaintiff's Brief in Opposition to Defendant's 
Motion to Set Aside Verdict filed 2/4/87 •••••••••••••••••••••••• 537 

Letter from Attorney Mullen to Judge Miller, 
with enclosure, dated 2/16/87 ••••••••••••••••••••••••••••••••••• 562 

Letter from Attorney Johnson to Judge Miller 
dated 2/20/87 ••••••••••••••••••••••••••••••••••••••••••••••••••• 568 

Opinion Letter dated 2/20/87 •••••••••••••••••••••••••••••••••••••• 570 

Judgment Order entered 3/9/87 ..................................... 574 

Notice of Appeal filed 4/3/87 .........•........................•.. 576 

Notice filed 4/9/87 ••••••••••••••••••••••••••••••••••••••••••••••• 578 

Notice dated 4/27/87 ...........•.................................. 579 

Assignments of Error .............................................. sao 



Page 3 

Exhibits 

Plaintiff's No. 

1 Drafts .............................•................••..... 
2 Contract dated 11/29/84 •••••••••••••••••••••••••••••••••••• 

3 Letter from Triangle Auto Auction, Inc. 
to Danny's Auto Sales dated 12/4/84 •••••••••••••••••••••••• 

4 - Letter from Triangle Auto Auction, Inc. 
to Danny's Auto Sales dated 12/6/84 •••••••••••••••••••••••• 

5 - Letter from Triangle Auto Auction, Inc. 

6 

7 

8 

to Danny's Auto Sales dated 12/12/84 ••••••••••••••••••••••• 

Federal Express Receipt •.• •••••••••••••••••••••••••••••••••• 

Conditions of Release.and Recognizance ..................... 
Let~er from Daniel Cash to 
Mr. Lancour dated 12/28/84 ................................. 

9 - Letter from Triangle Auto Auction, Inc. 
undated •••••••••••••••••••••••••••••••••••••••••••••••••••• 

10 - Letter from Triangle Auto Auction, Inc. 
to Danny Cash undated •••••••••••••••••••••••••••••••••••••• 

11 - Letter from Triangle Auto Auction, Inc! 
dated 2/27/85 •••••••••••••••••••••••••••••••••••••••••••••• 

12 - Invoice from Johnson & Cunningham 
dated 1/30/85 •••••••••••••••••••••••••••••••••••••••••••••• 

13 - Letter from Mike Slay to 
Robert Cash dated 1/31/85 .................................. 

14 - Letter from Larry s. Hedrick to 
Danny's Auto Sales dated 2/7/85 •••••••••••••••••••••••••••• 

15- Bookkeeping Pages •••••••••••••••••••••••••••••••••••••••••• 

Defendant • s No. 

1 Check Stubs .............................................•.. 
2 Bank Statement 10/26/84 ........................•.•......... 
3 Bank Statement 11/26/84 ..........................•......... 
4 Bank Statement 12/26/84 .................................... 

582 

584 

586 

588 

590 

592 

593 

601 

604 

605 

606 

607 

608 

610 

611 

615 

692 

696 

702 



Page 4 · 

5 Bank Statement 1/26/85 ••••••••••••••••••••••••••••••••••••• 

6 Bank Statement Communi~ Bank of Forest •••••••••••••••••••• 

7 -Notice Posted in Commonwealth Attorney's Office •••••••••••• 

706 

715 

716 



2 

EUGENE LANCOUR - RECROSS 
FRANK SALE - DIRECT 

purchased from Triangle. 

A No, sir, it makes no difference. The 

3 titles to the cars that he sent us he had the cars, we 

4 had the titles. The titles were in Danny's Auto Sales' 

5 name, he had the cars, he could sell them. It makes no 

6 difference, he could sell them title attached. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

down. 

Okay. Do you have those titles with you? 

No, sir, he has them all. 

MR·. JOHNSON: That • s all. 

THE COURT: Thank you. You may step 

(Whereupon the witness stood aside.) 

THE COURT: Call your next witness. 

MR. MULLEN: Prank Sale. 

16 The witness, PRANK SALE, having been first 

17 duly sworn, was examined and testified on his oath as 

18 follows: 

19 

20 DIRECT EXAMINATION 

21 BY MR. MULLEN: 

22 Q 

23 A 

24 business. 

25 Q 

What is your name and occupation, sir? 

Frank Sale, I'm in the automobile auction 

And in answering my questions, please 
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FRANK SALE - DIRECT 

look toward the jury. 

2 A Okay. 

3 Q Bow long have you been associated with 

4 Triangle Auto auction in Radford? 

5 A Nine years, a little over. 

6 Q And tell us when that business started 

7 and when it moved to Radford. 

8 A It started in 1977. 

9 Q Where was that? 

10 A Christ·iansburg. 

11 Q When did it move to Radford? 

12 A 1978 -- wait -- I believe. 

13 Q Would you tell the jury whether your auto 

14 auction has any policy regardinq prosecution of 

15 !individuals who give that auto auction bad checks? 

16 , A I can hardly hear you, sir. 

17 Q Would yo~ tell the jury what policy, if 

18 any, your automobile auction has with reference to 

19 prosecuting people who give it bad checks? 

20 A Yes, sir, we prosecute everybody that 

21 gives us a bad check. 

22 Q And who is the author of that policy, who 

23 originated it? 

24 A Well, we -- the commonwealth attorney, we 

25 asked him what to do and he said prosecute the people 

3€2 
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FRANK SALE - DIRECT 

that give us bad checks. 

2 Q Did you as an individual within Triangle 

3 Auto Auction ever have any conversations with the 

4 

5 

6 

7 

commonwealth's attorney regarding how to go about 

prosecuting a person who gives a bad check? 

A Yes, sir. 

Q And when would those conversations have 

8 been? . 
9 A Over a period of -- since we started, I 

10 guess, probably --

11 

12 

13 

14 

Q Can you tell the jury the gist of the 

conversations that you had with the commonwealth's 

attorney? 

A Well, one time we went to the 

15 magistrate's office to get a warrant and they had a 

16 sign posted to go to the comm~nwealth attorney. 

17 Q And did you do that? 

18 A Yes, sir, sure. And he advised us how to 

19 qo about it. 

20 Q What did he tell you? 

21 A He told us to get a criminal warrant. 

22 Q What's-the reason behind this policy? 

23 A To prosecute and try to keep people from 

24 giving bad checks. 

25 Q Did you 
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FRANK SALE - DIRECT 

A Discourage them. 

2 Did you authorize Gene Lancour on behalf 

3 of the auto auction to secure criminal warrants against 

4 Mr. Cash for three bad checks the auto auction 

5 received? 

6 A Yes, sir. 

7 Q What was your reason for doing that? 

8 A To prosecute him. 

9 Q Did you have any conversations before the 

10 issuance of those warrants with Mr. Cash regarding the 

11 checks? 

12 A' Yes, sir, called him and tried to collect 

13 them, tried to get him to pay us. 

14 Would you tell the jury about those 

15 conversations and what Mr. Cash told you? 

16 A Well, I called him·on numerous occasions 

17 and he would just say, well, I'll pay you one of these 

18 days or something. 

19 Q Did you make any specific agreement with 

20 him not to prosecute if he would pay you? 

21 A No. 

22 Q Did you make any agreement with him to 

23 extend him credit, auto auction credit for any length 

24 of time for him to pay those checks? 

25 A No, sir, we operate a cash business. 
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FRANK SALE - DIRECT 

Q Did you make any agreement with him to 

2 accept and not to prosecute if he sent you six car 

3 titles or any other car titles? 

4 A No, sir. 

5 Did you make any agreement with him not 

6 to prosecute him if he sent you part payment? 

7 A No, sir. 

8 What was your motive on behalf of the 

9 au~tion in going forward with the criminal prosecution 

10 of Mr. Cash? 

11 A Well, I'd like to prosecute him for 

12 giving bad checks. 

13 Q 

14 with him? 

15 A 

16 Q 

17 A 

18 

19 

20 

21 

22 BY MR. MULLEN: 

23 

24 threaten him? 

25 A 

Bow many times would you say you talked 

Probably as many as four or five. 

Over what period of time? 

Two or three weeks. 

MR. JOHNSON: Over what? 

THE WITNESS: Two or three weeks, 

probably, a couple of weeks, maybe. 

In those conversations did you ever 

No. 
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FRANK SALE - DIRECT 

Q Did you ever tell him that if he sent 

2 titles or if he sent cash or if he sent payment that 

3 prosecution would be dropped? 

4 A No. 

5 Q Did you ever hold the titles that he sent 

6 as collateral for his payment of the balance that he 

7 still owed Triangle? 

8 A Be sent me a few titles, five or six, but 

9 they were just titles, they weren't reassigned to us or 

10 anybody, so therefore I didn't consider them 

11 collateral. They weren • t reassigned or anything. 

12 Q Did he send you anything with his 

13 signature on it which would authorize you to use those 

14 titles in any way? 

15 A No, sir. 

16 Q Did he still have the cars that the 

17 titles represented? 

18 A Yes, sir, as far as I know he did. 

19 Q Auto auction didn't have them? 

20 A We didn't have them. 

21 MR. MULLEN: Answer Mr. Johnson's 

22 questions. 

23 

24 

25 
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FRANK SALE - CROSS 

CROSS EXAMINATION 

2 BY MR. JOHNSON: 

3 Q Mr. Sale, he did send these titles to 

4 Trianqle Auto Auction after your and his telephone 

5 conversation? 

6 

7 

8 

9 

10 

11 

A Be sent us some titles, yes, sir, but 

they weren't executed, they weren't transferred. 

Cash? 

Q They were not siqned in any way by Danny 

A 

Q 

Not as· I know of, no, sir. 

They were in the name of the oriqinal 

12 owner, I mean, who had sold them to Danny Cash? 

13 A They were in, I quess, still in Mr. 

14 Cash • s dealership name. 

15 Q Are you sure of that? 

Well, yes. 

You said~ I quess they were. 

16 

17 

18 

A 

Q 

A Well, I'm sure, because it's aqainst the 

19 law for him to have open title. 

20 Q In other words, it would be aqainst the 

21 law to send you an open title? 

22 

23 

24 

25 

A 

Q 

Yes, sir. 

And it wasn't the idea that when he paid 

these checks that then you would send those titles back· 

to him and for that reason they hadn't been 

367 
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FRANK SALE - CROSS 

assigned, that was not the understanding? 

2 Ask me again, I didn't quite understand 

3 you, sir. 

4 Q Was the understanding that you and he had 

5 on the phone that if he sent these titles to you as open 

6 titles that then when the checks were paid that you 

7 would send the titles back to him? 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

A 

No, sir. 

Well, why did he send them to.you? 

I don't know. 

You asked for them, didn't you? 

Sure, but I asked for them for 

13 collateral, but he didn't send them as collateral. 

14 Q Did· you get back in touch with him and 

15 say, hey, I asked for these as collateral 

16 A Yes, I did. 

17 Q -- and you didn't 

18 A Yes, sir •. 

19 Q You did? 

20 A Yes, sir. I called him and told him that 

21 he didn't transfer them to us. 

22 Q Do you know whey Mr. Lancour would have 

23 stated that nobody asked for a reassignment or nobody 

24 asked for an execution of a lien just a few minutes ago 

25 on that stand? 
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FRANK SALE - CROSS 

A No. 

2 You never did call him yourself after 

3 that day you spoke with him about the titles, did you? 

4 A Call him after I asked him to assign 

5 them over to me? 

6 Right. 

7 A I probably didn't. 

8 So then you didn't ask him for them if 

9 you didn't talk about 

10 

11 

12 

13 

14 

15 

16 

A That's when I asked him to send them I 

asked him for them, I sure did. 

When you --

A As far as I'm concerned that was just 

like a blank piece of paper, I couldn't do a thinq in 

the world, it was his titles not reassigned. 

Q. Are you sayinq -- ·I don't want to 

17 misunderstand you, are you saying that on the 17th of 

18 December when you asked him to send titles you asked 

19 him to send an assignment with them? 

20 A Sure. 

21 You did? 

22 A Sure. 

23 All right. You didn't get an as~ignment 

24 when you received them on that same day, did you, the 

25 17th? 
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FRANK SALE - CROSS 

A 

2 Q 

3 delivered. 

4 A 

I don't remember the exact day, but I -­

Well, the Federal Express shows they were 

Okay. 

5 Q You didn't when you saw -- you saw 

6 them come in, didn't you? 

7 A I saw them. 

8 Q Okay. 

9 A I may not have signed for them, I don't 

10 remember that. . 

11 Q But anyhow, you did not get in touch w.ith 

12 him and ask for an assignment or lien or anything, did 

13 you, at that time after you got them? 

14 A I believe I did, I believe I called him. 

15 Q You just told me a minute ago you didn't 

16 call him or contact him after· you asked him for the 

17 titles. Now you're saying you believe you did? 

18 A Well, I either did or asked somebody to, 

19 I think. 

20 Q That would have been Mr. Lancour, 

21 wouldn't it? 

22 A Probably. 

23 Q So if he just testified nobody asked for 

~ an assign~ent or a lien, then nobody did? 

25 A Well, okay, if that's what he said. 
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FRANK SALE - CROSS 

Q You held them? 

2 A If that's what he said, I'm sure he's 

3 telling the truth. 

Q And held them until February the 7th when 

5 the checks were paid? 

6 A Whenever, I don't know. 

7 Q And returned them on the 7th to Mr. 

8 McBride when he delivered the cashier's check for the 

9 eleven thousand ·some dollars? 

10 A Probably so. 

11 Q All riqht, sir. You aqree you're the ·one 

12 who asked for the titles? 

13 A I believe I did, yes, sir. 

14 Q Did you ask him 

15 A I asked him for the money is what I 

16 was asking for, asked him for· money several times and 

17 finally he wouldn't send anything and I asked him for 

18 titles or some kind of collateral, but I never did get 

19 it. 

2o Q You said over a period of two to three 

21 weeks that you talked to him four or five times on the 

22 phone asking for the money? 

23 A Yes, sir. 

24 Q And youire saying that on those occasions· 

25 he said he wasn't going to do anything? 
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FRANK SALE - CROSS 

2 

3 

4 

5 

Q I didn't say 

Q 

A 

Q 

A 

Or take care of something? 

I didn't say that. 

What did he say? 

He said he would pay me when he got it or 

6 just put me off one way or the other. 

7 Q But you took no steps during all of that 

8 two or three weeks or when he told you that, in other 

9 words, when he put you off you took no steps to 

10 prosecute then, did ."you? 

11 A No, sir. 

12 Q Weren't you interested -- as far as you 

13 were concerned you were interested in collecting your 

14 money, weren't you? 

15 A I was interested in prosecuting him for 

16 giving me bad checks. 

17 But you were interested in collecting the 

18 money primarily, weren't you? 

19 A 

20 Q 

21 A 

22 Q 

Not necessarily. 

Not necessarily? 

(Negative shake.) 

Was your reason for gettinq him to 

23 what was your reason for getting him to send the 

24 titles? 

25 A For collateral because he owed me money. 
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FRANK SALE - CROSS 

Q To collect your debt, right? 

2 A Sure. 

3 Q So you did receive them as collateral? 

4 A No. 

5 To be held as collateral? 

6 A I asked them to be collateral but they 

7 weren't collateral because they weren't reassiqned. 

8 Q You, of course --

9 A The titles never were reassigned to 

10 Triangle Auto Auction. 

11 Mr. Sale, you were asked in a leqal 
. .. 

12 proceeding, your company was, July the 15th, 1985, a 

13 year and a half ago approximately, was asked the 

14 question, please admit that it was agreed that these 

15 vehicles, meaning the six titles that, you know, that he 

16 

17 

18 

19 

sent you, those vehicles, that those vehicle titles 

were to be held as collateral for the payment of the 

checks. 

The answer, signed by your attorney, Mr. 

20 Mullen, on behalf of Triangle, was -- request for 

21 admissions number three, that's the request that I 

22 just read you, to admit that they would be held as 

~3 collateral, is admitted except insofar as it alleges 

24 that the vehicle titles were, in fact, collateral. The· 

25 defendant does not admit that the vehicle titles were, 
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FRANK SALE - CROSS 

in fact, collateral, only that it was agreed that they 

2 be held as collateral. 

3 So it was agreed that they be held as 

4 collateral for the debt, was it. not? 

5 A 

6 Q 

7 A 

8 Q 

I don't know. 

You don't know? 

I didn't agree to that, I wasn't at -­

Well, Mr. Mullen has been acting for you 

9 as your attorney the entire time of which you're vice 

1o president and co-owner, hasn • t he? 
_" .... 

11 A Yes, sir. But like I say one more ti~~, 

12 that the t·itles never were used as collateral because 

13 they weren't ever reassigned to us, we couldn't do 

14 anything with them. 

15 Q Why didn't you -- you had spent two or 

16 three weeks you said, I don't W·ant to misquote you, two 

17 or three weeks trying to get some collateral? 

18 A Right. 

19 Q Then you got the titles and nobody 

w contacted him and said, hey, Danny, you didn't send an 

21 assignment, you didn't send a lien, these are worthless 

22 to us. Instead within four days Mr. Lancour went to 

23 the magistrate and swore out a warrant not telling the 

24 magistrate that you received twenty-four hundred and 

25 fifty-four dollars from the Ramcharger or six titles to 
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2 

3 

4 

FRANK SALE - CROSS 

hold as collateral? 

A Yes, sir, twenty-four hundred fifty 

dollars was the car that he sold out there and gave 

title to and we just -- he didn't send it to us. 

5 voluntarily, we just held that, I believe. 

6 Q Did he talk with Mr. Lancour about that 

7 and tell Mr. Lancour, go ahead and sell it and whatever 

8 it. brings, get the best price you can and apply it on 

9 the debt? 

10 A 

11 Q 

12 point. 

13 A 

14 Q 

15 to prosecute? 

16 A 

17 Q 

18 A 

19 Q 

I don't know what he told Mr. Lancour. 
r. 

If that's been the testimony up to this 

I don't know what he told Mr. Lancour. 

Now, you say there was no agreement not 

No, sir. 

At any time? 

(Negative shake.) 

You did ask -- let me get the exact 

20 language, and ask you if this is as best you can recall 

21 what was said, Danny Cash asked you, did he not, in 

22 that conversation, well, what do you want in the way of 

23 security? 

24 A I don't remember Danny Cash ever offering· 

25 me any collateral except what I asked for. 
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FRANK SALE - CROSS 

Q What did you ask for, that's what I'm 

2 getting at, you asked for it? 

3 A Sure, I asked for something. 

4 Q Okay. You asked him how many cars he had 

s on his lot? 

6 A I did, yes, sir. 

7 Q And he told you about thirty, thirty-

8 five, something like that? 

9 A I don't remember what he said. 

10 Q But some figure? 

11 A Yeah. 

12 Q And then 
.. 

you suggested to him or you 

13 asked him said, well, will you send me enough titles to 

14 cover the debt? 

15 A I probably did. 

16 Q That's your recollection, isn't it? 

17 A That's correct. 

18 Q And then he said, well, in other words, 

19 you want titles to enough cars or cars of sufficient 

~ value to cover the three checks? 

21 A (Affirmative nod.) 

22 Is that correct? 

23 A Sounds right. 

24 And then he said, all right, I'll send 

~ the titles to you? 

376 
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FRANK SALE - CROSS 

A All right. 

2 Q And you're saying that you wanted those 

3 to be held as collateral? 

4 A Sure. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

Now 

But he didn't reassign my titles. 

Just let me finish my question. 

Excuse me. 

You stated that before. Wasn't the 

understanding if he sent you those titles and your 

reason for asking and his reason for agreeing to do.it, 

that they be held to secure the debt rather than any 

other legal action taken, wasn't that the --

A No, sir. 

Q Well, what was the reason, what was the 

purpose, either yours or his in that? 

A In what? 

Q In asking for the titles and him sending 

19 them if it wasn't to avoid prosecution? 

20 A I wanted them to secure the debt. 

21 

22 debt? 

~3 

24 

Q 

A 

Q 

So you were interested in securing the 

Sure. 

And if he had sent those with the 

25 assignment on them you would have been willing not to 
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prosecute? 

A I would have had collateral then. 

Q So if you had collateral you were willing 

not to prosecute? 

A Sure. 

Q Is that right? 

A Sure. 

Q And the admissions here by your attorney 

and the papers show that they were held as collateral. 

MR. JOHNSON: That's all. 

A Well, not really. They weren't 

13 collateral because they wa~n't properly assigned. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MULLEN: Thank you, Mr. Sale. That's 

all. 

THE COURT: Thank you, sir, you may step 

down. 

(Whereupon the witness stood aside.) 

THE COURT: Call your next witness •. 

MR. MULLEN: Call Daniel F. Cash as an 

adverse witness. Will it be all right if 

Mr. Sale stays in the courtroom? 

THE COURT: Is that all right with you? 

MR. JOHNSON: No objection if he's not 
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going to testify further, sure. 

THE COURT: All right. 

The witness, DANIEL F. CASH, called as an 

adverse witness, having been previously sworn, was 

examined and testified on his oath as follows: 

DIRECT EXAMINATION 

BY MR. MULLEN: 

Q Mr. Cash, just a few brief questions. 

When did you start Lynchburg Auto Auction? 

A Sir? 

Q When did you start Lynchburg Auto 

14 Auction? 

15 

16 

17 

18 

19 

A Thirteen months ago. 

Q Bow much time on ·an average in an 

average work week would you say that you have devoted 

to that auto auction? 

A I am approximately at Lynchburg Auto 

W Auction five hours a w~ek, I'm the auctioneer out 

2 1 there. 

22 

23 

Q 

A 

Now 

And that's at night. 

24 Q I understand. Now, with reference to 

25 what causes the automobile business to fluctuate up and 

379 
Page 328 

1. 

f. 
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down, I'd like to ask you some questions concerning 

2 that. Do interest rates in the economy have an effect 

3 upon it? 

4 A Certain price range cars, yes, sir. 

5 Q Does inflation have an effect on it? 

6 A Yes, sir. 

7 Q Does the health of the general economy 

a have an effect on it? 

9 A What do you mean by the health of the 

10 general economy.? 

11 Q Whether people are out spending money or 

12 saving it? 

13 A Oh, sure. 

14 Q The general used car market conditions 

15 have an effect, for instance, cut rate financing on new 

16 cars have an effect on the used· car business? 

17 A Yes, newer new cars, newer year model 

18 automobiles, yes, sir. 

19 Q Do your expenses of operation have an 

20 effect upon how much money you can earn in the car 

21 business? 

22 A I would guess so, yes, sir. 

23 Q Does the amount that you pay for cars 

24 that you sell have an effect upon your profit potential? 

25 A Sure. 
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Q Now, one question in dealing with these 

titles that were sent to Triangle Auto Auction on the 

17th of December of 1984: You knew when you sent the 

titles that Triangle couldn't do anything with them 

5 without a dealer reassignment or a title in their name, 

6 do you not? 

7 A I think I told you I didn't remember if I 

8 

9 

sent a reassignment, didn't I? 

Q I ·understand that. That's not my 

10 question. If you did not send a reassignment you would 

11 have known as a dealer that they could not do anything 

12 with those titles without your signature, wouldn't you? 

13 A If I didn't send one, no, but I said I 

14 don't remember if I did or not, but I couldn't do 

15 anything either. 

16 

17 

18 

Q 

A 

Q 

You couldn't do anything? 

I couldn't go get a title, no, sir. 

Well, you could if you were going to 

19 commit fraud to do it. 

20 A I guess if I wanted to commit an act of 

21 fraud I could do it. 

22 Q You could also sell that car title 

23 attached to someone else to give yourself enough time 

24 to go to Triangle in Radford to get the title to the 

25 car, couldn't you? 
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A It depends on the public. The average 

2 individual that comes i.n if he's going to pay you in 

3 cash wants his title then. 

4 Q Sure he does. But do not dealers attend 

s your auto auction? 

6 A Sure. I didn't have my automobile 

7 auction at this time. 

8 Q At some other auction could you have not 

9 sold it title attached to a dealer on a personal basis 

10 who came on your lot·? 

11 A I think that I had letters stating that I 

12 couldn't qo to an auction. 

13 Q _What about a dealer who came on your lot? 

14 A I guess if I could get him to agree with 

15 it, it's possible. 

16 

17 

18 

19 

20 

21 

22 

MR. MULLEN: Thank you. That's all the 

questions I h~ve. 

MR. JOHNSON: In regard to that question, 

two things. I want to ask him about, if Your 

Honor please. 

CROSS EXAMINATION 

23 BY MR. JOHNSON: 

24 Q Mr. Mullen asked you about selling title 

25 attached. 
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A Uh-huh. 

2 Q And then could you sell title attached 

3 and get your money and go to Triangle and get the title 

4 and come back and so forth. If you sold title attached 

5 to avoid fraud you would have had to go to Triangle 

6 with regard to those titles, wouldn't you? 

7 A Yes, sir. 

8 Q So they would have been protected by you. 

9 If they were holding those titles you could not have 

10 disposed of those cars without having their consent or 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

them giving you title? 

A No, if I sold at another automobile 

auction I would have a draft, a draft would be no good 

or a title attached check and it would be stamped on 

that check -- it would be made to me, but that could. 

not be cashed and it would be no good until I had the 

title in my possession, so therefore I would have had 

to have gone to them and given it to them and brought 

the title back. 

Q That was the situation that Mr. Lancour 

21 gave us a rather involved description of this morning 

22 about the delay and so f9rth and coming back to the 

23 bank and all was to- allow for that very thing to clear? 

24 A Yes, sir. 

25 So they would have been protected? 
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A Sure. 

2 Q All right. The other thing I wanted to 

3 ask you, you started the auction thirteen months ago, 

4 that would have been October '85? 

5 A Yes, sir. 

6 Q So am I correct, and I can get them if 

7 you need to refer to the dates, but these notices from 

8 High Point and from Statesville and the dealing with 

9 Mr. Morris at Fredericksburg were all before you 

10 started your own auction company? 

11 A Yes, sir. 

12 Q So what I'm getting at is could there be 

13 any connection between, you know, your being barred 

14 from these auctions and the fact that you've started 

15 your own company? 

16 A Well 

17 You didn't start your own company until 

18 after you had already been barred and gotten the 

19 letters, didn't you? 

20 A The rate that my business, my used car 

21 business has fell off, I really have to have something 

22 else that I can rely on making a living out of because 

23 what I've got now is not going to do it. 

24 Q Now, what I'm asking is this: The 

25 notices that you got, the letter from High Point, the 
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letter from Statesville 

2 A Yes, sir. 

3 Q -- the information that yo~ heard Lonnie 

4 Morris testify to about telling he couldn't sell those 

5 two cars and packing up and coming back, all of that 

6 took place and you received those letters and were 

7 barred months before you started your own company. 

8 A Sure. 

9 Q So your starting your company would not 

10 have had anythi·nq to do with y:our being barred from 

11 these other auctions? 

12 A No. 

13 Q Now, the thing that you were interested 

14 about, the income, he asked you about market 

15 condi tiona. 

16 A Uh-huh. 

17 Q You heard Mr. Wommack's testimony 

18 yesterday that between '84 and '85 you had five hundred 

19 -- I think five hundred and twenty-four thousand, I 

20 believe approximately, less gross sales, gross 

21 wholesale sales in that time? 

22 A Yes, sir. 

23 Q Would that have had any bearing on the 

24 economy or was that jus·t by not being able to go to 

~ wholesale sales? 
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A Well, you can look at the economy as a 

2 whole and let me give you an example, this two point 

3 nine that comes out --

4 

5 

Q 

A 

That deals with some new cars? 

Right. 

6 Q Don't confuse the issue by going into 

7 that unless Mr. Mullen wants to ask you, but my 

8 question is this: Was this loss of some five hundred 

9 -- better than five hundred thousand in reduction in 

10 wholesale sales income 

11 

12 

A 

Q 

Uh-huh. 

-- was that from the economy or was that 

13 from not going to dealers auctions where you made your 

14 money? 

15 

16 

A 

Q 

That was from not going to auctions. 

So the economy had nothing to do with 

17 that particular loss there? 

18 A No, sir. 

19 

20 

21 

22 BY MR. MULLEN : 

MR. JOHNSON: That's all. 

REDIRECT EXAMINATION 

23 Q By not going to auctions -- why didn't you 

24 go to Fredericksburg where you could aeal in cash and 

25 hard titles.? 
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A Why didn't I? 

2 Yes. 

3 A Because I couldn't qive the titles at the 

4 time and I didn • t have the cash. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MULLEN: Thank you, sir. 

TBE COURT: All right. Step down. 

(Whereupon the witness stood aside.) 

THE COURT: Call your next witness. 

MR. MULLEN: Phillip Keith. 

MR. JOHNSON: May we approach the bench? 

(Whereupon an off-the-record 

discussion was held between the 

Court and counsel.) 

TBE COURT: Members of the jury, we're 

going to take.a short break now, so if you'll 

just retire to your jury room and we'll start 

aqain in just a few minutes. 

(Whereupon the jury left the 

courtroom. ) 

THE COURT: Let's see, Mr. Johnson, you 

asked to take up a matter out of the presence 

of the jury. · 
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MR. JOHNSON: Yes, sir. The matter that 

we -- I don't believe we were on the record 

this morninq at the first meeting of the 

Court and counsel. We made a motion that the 

assistant commonwealth's attorney of 

Montgomery County, Mr. Keith, judging from the 

opening statement of Mr. Mullen, I understood 

that supposedly he will testify, will be asked 

to testify that had he been given the 

information about part payment having been 

received he would have advised the man to go 

ahead with prosecution. 

We object to the admission of that 

evidence on the grounds that it's immaterial, 

it's speculative. The question is: What was 

relayed to Mr. Lancour in regard to 

instructions about the warrant, not what the 

commonwealth's. attorney would have done if the 

information given him would have been 

different. It's pure supposition. It has no 

bearing upon what in his mind he thinks here 

two years after it happened, what he thinks he 

would have advised. 

THE COURT: Mr. Mullen? 

MR. MULLEN: First of all, I would like 
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25 

to state to the Court that I ·know the Court is 

interested in allowing the same fair treatment 

to this counsel as it is in allowing --

in treating Mr. Johnson. 

I filed a motion.!!! li!!!n.! asking the 

Court to exclude certain of the plaintiff's 

witnesses testimony based upon extensive 

discovery that had been taken. The Court's 

ruling on the motion !n li!!in! was that it 

would be taken under advisement and the 

evidence would be heard, which makes the issue 

o·t the motion i~ ll!!i~ moot. In other words, 

the jury has already heard it. 

I seek the same treatment for this 

witness that was afforded to Mr. Johnson and 

his witness, number one •. 

Number two, Mr. Keith's testimony will be 

corroborative of Mr. Lancour's testimony that 

several conversations over a period of years 

had qone on in developing this notice letter 

that Mr. Keith authored. And in those 

conversations it was told by Mr. Keith to Mr. 

Lancour or other Triangle Auto Auction 

representatives that payment or part payment 

was not a bar to prosecution, because that's 
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the law under Cook versus f2~~~~ealth, the 

i78 Virginia case. 

It•s certainly proper for the jury to 

hear that testimony because it goes directly 

to the heart of the motive that Triangle Auto 

Auction had in securing these warrants. 

THE COURT: Let me stop you right there, 

I want to ask Mr. Johnson something. 

Mr. Johnson, you mean to tell me that on 

cross examination you•re not going to ask Mr. 

Keith: Did you know at the time that you 

issued this policy that there had been part 

payment? 

MR. JOHNSON: Well, Your Honor, I don't 

know whether I would or not, it would depend 

on his testimony. These gentlemen have 

already stated they didn 1 t tell him, so I 

might ask or might not. I want to be fair 

with the Court, but whether I would or not, 

I don•t know until I see what his testimony 

is. 

THE COURT: Well, don•t you think you 

would have a right -- you would ask that to 

imply that had he known that he would have 

taken a different course of action, wouldn't 
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you? That would be the only reason it would be 

relevant. 

MR. JOHNSON: Yes, sir, I guess. 

THE COURT: And you don't think h.e 

could ask him what he would have done 

knowing what his policy --

MR. JOHNSON: Well, Judge, my point is 

we're dealing here with the law with regards 

to advice of an attorney. The basic premise 

of that in every recitation that I've seen is 

that after a full and fair and complete 

disclosure is made and advice is received, 

then that can be, you know, considered as to 

whether or not it was probable cause after a 

full and fair and complete disclosure is made. 

Now, there is nothing that I know in the 

law that says, well, what would that advice 

have been if he had been told such and such 

and such. 

The question is, Mr. Lancour went to him 

and gave him only part of the picture and now 

he seeks to say, well, if I had given him all 

of it it wouldn't have mattered. He didn't 

give it all. 

THE COURT: What I'm going to do is I'm 
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not qoinq to allow on direct examination, but 

if you qo into the matter on cross, I'm very 

likely to allow him to ask how that may have 

changed his policy. 

At this point I think you're probably 

riqht that it's somewhat speculative in one 

respect what you may have done, just to ask 

him that on direct examination. But if you 

brinq it out I certainly think he can show 

that his po.licy would not have been any 

different. 

MR. JOHNSON: Yes, sir, I can't arque 

with that. 

MR. MULLEN: Your Honor, I'm qoinq to ask 

him, unless the Court rules to the contrary, 

did you ever have a co.nversation with any 

representativ~ of Trianqle·Auto Auction prior 

to the issuance of these warrants against Mr. 

Cash in which you advised them that the law 

was, part payment is not a bar to prosecution 

or holdinq collateral is not a bar to 

prosecution. 

THE COURT: All right. Any problem with 

that? 

MR. JOHNSON: Did he ever have a 
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conversation? 

THE COURT: There's already been 

testimony to that, that's corroborative of the 

other evidence. As long as it doesn't go 

beyond that my ruling would stand and I would 

not preclude you from doing that. 

MR. MULLEN: My point being, if he told 

him once he didn't have to tell them twice. 

MR. JOHNSON: Well, he can't just tell 

them, he had to tell Mr. Lancour. 

THE COURT: You anticipate that would be 

the answer, that he told Mr. Lancour? 

MR. MULLEN: Yes, sir, or that he doesn't 

remember that he didn't do it. And further 

beyond that, that he advised him all of the 

law that he knew and. that was part of the law 

that he advised him. 

THE COURT1 I will allow that, but do you 

understand what my ruling is? 

MR. MULLEN: Yes, sir. 

MR. JOHNSON: I presume, Judge, that 

doesn't prevent me from going into these 

notices and whatnot posted in the -- well, 

that's not here 

THE COURT: That's something else. 
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MR. JOHNSON: Your ruling is that if I 

ask about whether he was qiven a full 

disclosure that that would open the matter? 

THE COURT: I think so, yes, sir. I 

think he certainly then could ask him would 

that have made any _difference at that time in 

the policy and I think you would know, you 

know, if he recollects if he testifies he 

remembers, I certainly think he could say what 

he would have done. 

All right. Ready to call the jury in 

now? 

MR. JOHNSON: Yes, sir. 

MR. MULLEN: One more thing on that. I 

intend to qualify Mr. Keith as an expert 

witness ~hich would op~n the door and allow 

him to render his opinion on the law. I think 

he certainly is qualified to do that having 

prosecuted hundreds of felony cases, having 

had the background and schooling and training 

and what have you. 

THE COURT: Well, what are you qoinq to 

ask him, what expert questions is he going to 

answer? 

MR. MULLEN: I'm going to ask if the law 
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is that part payment is no bar to prosecution, 

the same thing the Cook case says. 

MR. JOHNSON: That's for the Court to 

decide. The Cook case held one tight 

question, I have a copy of it here in my file, 

that a payment -- a one total payment of 

twenty-two dollars and eight-nine cents on a 

debt of six hundred dollars was not sufficient 

to satisfy the requirement of payment of the 

account. That's all.they held. 

A man promised to make weekly payment. 

the prosecution was delayed, he made one 

payment of twenty-two dollars and it said a 

payment of twenty-two dollars on an account of 

five hundred and eighty-some dollars would 

hardly be payment under the statute. 

Mr. Keith cannot, if Your Honor please, 

cannot testify to the jury what the law is. 

This Court can and will do that in the Court's 

instructions. He can say under Your Honor's 

ruling what he told Mr. Lancour, but he can't 

testify as to the law. 

THE COURT: I think that's right, Mr. 

Mullen. That will be my ruling. I'll instruct 

a~cordingly and I think that would invade the 
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Court's province. 

MR. MULLEN: I'll abide by the ruling. 

(Whereupon the jury entered the 

courtroom. ) 

THE COURT: Call your next witness. 

MR. MULLEN: Phillip Keith. 

9 The witness, PHILLIP KEITH, having been first 

10 duly sworn, was examined and testified on his oath as 

11 follows: 

12 

13 DIRECT EXAMINATION 

14 BY MR. MULLEN: 

15 Q Look toward the jury when you answer my 

16 questions, please, Mr. Keith, ·and tell me, what is your 

17 name and occupation. 

18 A My name is Phillip Keith, I'm the 

19 assistant commonwealth's attorney in Montgomery County, 

20 Virqinia. 

21 Q Bow long have you been assistant 

22 commonwealth's attorney? 

23 A Since 1978. 

24 Q And in the course of your duties do you 

~ prosecute criminal cases? 
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Yes, I do. A 

Q How many cases would you say that you 

have been involved in the prosecution criminally or 

handled the prosecution on your own approximately? 

A It's hard to say exactly, but I do 

hundreds and hundreds every year. 

Q Do you have a hand in the formulation and 

publication of policies by the commonwealth's 

attorney's office? 

A Yes, r do. 

Q Let me show you Defendant's Exhibit No. 7 

and ask you if you can identify it? 

A Yes, sir, this is a notice that our 

office prepared to post in the magistrate's office 

concerning bad checks, and I specifically wrote that. 

Q All right. Wou+d you tell the jury what 

the commonwealth's att9rney's office in Montgomery 

County's policy is regarding prosecution for bad 

checks? 

THE COURT: Refer to that by exhibit 

number so we'll know. 

MR. MULLEN: I thought I did, Your 

Honor, it's Defendant's Exhibit No. 7. 

THE COURT: Okay. 

THE WITNESS: I'm sorry, what was your 
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question aqain? 

2 

3 BY MR. MULLEN: 

4 Q Explain the policy of the commonwealth's 

s attorney's office reqardinq prosecution of bad checks. 

6 A Our policy is that if anyone wants to 

7 prosecute someone for a bad check we ask that person to 

8 come and visit with us first. The purpose of that 

9 visit is to make certain that everything is·correct 

10 before the warrant is secured. 

11 Q Now, are there any exceptions to the 

12 commonwealth's prosecution of bad checks? 

13 A Sometimes people will come to us and ask 

14 to prosecute and we will tell them that they do not 

15 have a sufficient case that can be made. 

16 Q What are the ex~eptions that you would 

17 not prosecute? 

18 A We have listed those in this particular 

19 notice. 

20 Q And would you qo down that list and 

21 explain to the jury what that list means? 

22 A Yes. If someone has taken a post dated 

23 check, we will not prosecute that, or an endorsed 

24 check, or a two party check, or checks for past due 

25 debts, checks which have been held by the payee for 
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payment by agreement. 

2 Q Now, would you explain to the jury what 

3 that means? 

4 

5 

6 

7 

A All right. A check which has been held 

by the payee for payment by agreement is a check that 

someone would have taken that specifically that person 

who is taking it would have held it and the two parties 

8 would have agreed that it would not be good at that 

9 

10 

11 

12 

13 

14 

15 

16 

time, but that it would be good at some later time. 

Q Now, you're talking about at the time the 

check was tendered to the party holding it? 

A At the time that it was passed, that•ai 

correct. 

Q Would you explain the rest of those 

exceptions? 

A Number six is where the passer of the 

17 check cannot be identified or he cannot -- he has not 

18 admitted passing the check. According to Virginia law 

19 you have to be able to identify the person who is the 

20 person that wrote the check and passed it. 

21 And then number seven is a check where 

22 the payee has agreed to accept the bad check in 

23 exchange for some sort of fee. 

24 Q All right. 'Did you have any 

25 conversations before December 21 of 1984, which was the 
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.J 

date upon which Mr. Lancour secured these warrants 

2 against Mr. Cash, did you have any conversations with 

3 Mr. Gene .Lancour of Triangle Auto Auction prior to that 

4 time regarding how to go about prosecuting bad check 

5 givers? 

6 

7 

A 

Q 

Yes, sir, I did. 

And over what period of time and what 

a would the substance of the conversations have been? 

9 A I dealt with Mr. Lancour since he's been 

10 working with Tr.iang!e. I don~t know how long that's 

11 been, several years. He came to visit me with some bad 

12 checks on one occasion several years ago and wanted to 

13 know specifically what to do. 

14 I explained to him what the law was and 

15 I authored a letter that I suggested that he send to 

16 people who had passed bad chec~s. 

17 Q Let me show you Defendant's Exhibit No. 5 

18 and ask you if you authored the language in that 

19 letter? 

20 

21 

A 

Q 

Yes, I did. 

Thank you. What did you tell Mr. 

22 Lancour, if you told him anything, about the situation 

23 where he had received part payment before securing the 

24 warrants? 

25 A As I tell anyone who comes to see me 
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concerning that, I tell them that part payment makes no 

2 difference. The offense is complete at the time that 

3 

4 

5 

6 

7 

. 8 

9 

10 

11 

12 

13 

14 

15 

16 

the bad check has been passed. 

Of course, as this notice says, tpe law 

does require that notice must be sent demanding 

payment, but part payment would make no difference, the 

law requires that there be full payment. 

Q Would collateral make any difference? 

A No·, sir. 

Q And would you have explained that to 

Mr. Lancour? 

A Yes, sir, I --

MR. JOHNSON: Are you talking about on 

this occasion or are you talking about 

previous --

17 BY MR. MULLEN: 

18 Q On previous occasions. 

19 A Yes, sir, we would have discussed that on 

20 previous occasions. 

21 Q Now, did you participate in the 

22 prosecution of Mr. Daniel Cash on three warrants which 

23 Mr. Lancour obtained? 

24 A Yes, sir, I did. 

25 Q Did you give Mr. Lancour any advice on 
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PHILLIP KEITH - DIRECT 

whether to secure these warrants prior to their 

2 issuance? 

3 A Yes, sir, I did. 

4 Q What advice was that? 

5 A He came to me, he showed me the checks, 

6 he showed me the letter that had been sent, he showed 

7 me the fact that it had been received, explained to me 

8 that the amounts had not been paid, and I told him to 

9 go to the magistrate's office and secure the warrants. 

10 Q And did he do that? 

11 A Yes, sir. 

12 Q Subsequently, was Mr. Cash prosecuted in 

13 Montgomery County? 

14 A No, sir. Mr. Johnson, in fact, came up 

15 with Mr. Cash and on the day that the preliminary 

16 hearing was to be held, we all .gathered in the side 

17 room. It's the policy .of our judge-, it may be the 

18 right policy, it may be the wrong policy, but it is the 

19 judge's policy that if restitution has been made, the 

20 judge wants to give first-time offenders a break. I 

21 know that policy and I know that what the judge says 

22 goes. 

23 So I felt it would be fruitless for me to 

24 proceed to try to prosecute Mr. Cash if, in fact, the 

25 checks had been paid. Mr. Lancour said the checks had 
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PHILLIP KEITH - DIRECT/CROSS 

been paid, I believe the day before, and Mr. Johnson 

and Mr. Cash offered to pay I believe some interest on 

the checks. That interest was paid. 

Mr. Johnson and I appeared before the 

judge, I explained to the judge that it was my decision 

at that time not to prosecute. I explained to him that 

restitution had been made and asked the judge to 

dismiss the case and mark it a civil matter. And 

again, that's because I know what the judqe·would have 

done anyway. 

Q So whose decision was it then not to 

continue to prosecute? 

A That was mine. 

Q And whose decision was it to dismiss the 

charges against Mr. Cash? 

A That was mine. 

MR. MULLEN: Please answer any questions 

that Mr. Johnson may have. 

CROSS EXAMINATION 

BY MR. JOHNSON: 

Q Mr. Keith, when we met there in the room 

on the left side of the courtroom, I believe it was 

you, myself, and Mr. Lancour? 

A Yes, sir. 
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Q Are they the only people there as I 

2 recall, I might be wrong? 

3 A As I recall it was the three of us, 

4 that • s correct. 

5 And at that time, of course, you say you 

6 made the decision not to pr~secute? 

7 A Right. 

8 Q But you asked Mr. Lancour if he was 

9 satisfied, that payment had been made and he was 

10 satisfied? 

11 A I asked him if he had been paid and if my 

12 decision would be satisfactory. 

13 And he said that it was all right with 

14 him whatever you wanted to do and kind of laughed and 

15 said he had gotten his money? 

16 A He said that it was up to me and that he 

17 had gotten his money. 

18 Right. Now then, as far as the policy of 

19 the judge and so forth to dismiss if payment has been 

20 made --

21 A Yes, sir. 

22 -- that has a bearing on this, doesn't 

23 it, I mean, that's one reason that you wanted people to 

24 talk with you rather than just a magistrate issuing a 

25 warrant? 
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A That's correct. 

Q And if you say here about checks which 

have been held by the payee for payment by agreement, 

if parties have had an agreement before they come to 

talk to you that those checks are going to be held or 

either some basis and whatnot and no prosecution, if 

they go ahead and make payment you would not then 

advise that creditor to prosecute, would you? 

A Not if it comes under that group right 

there, that's correct. 

Q Now, as far as the part payment, if full 

payment had been made prior to the time and accepted by 

the person issuing the warrant before they came to you 

and asked about it, you wouldn't advise them to issue a 

warrant then, would you? 

A No, sir, I would not. 

Q So if satisfactory collateral that was 

requested by the holder of the check to secure him if 

cash had been paid plus collateral requested to be held 

as collateral by the person who has the check, the 

creditor if we can call him that, had been received by 

22 an agreement, then and they had indicated that they 

23 would receive and had received cash plus in this case 

24 automobile titles, you would not advise him to proceed 

25 then, would you? 
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PHILLIP KEITH - CROSS/REDIRECT 

A If both parties had a mutual agreemen~ 

2 that there was something that was to be paid in lieu of 

3 the cash, then I would not advise a warrant to be 

4 secured. 

5 Q Or something done in the way of 

6 collateral guaranteeing payment at some future date? 

7 A Well, there would have to be a mutual 

8 agreement by both parties that would reach the level of 

9 a legal contract. 

10 Q And, of course, a verbal contract is 

11 perfectly legal, isn't it? 

12 A If it's a mutual understanding by both 

13 parties, but that takes obviously both parties. 

14 MR. JOHNSON: That's all. Thank you. 

15 

16 REDIRECT EXAMINATION 

17 BY MR. MULLEN: 

18 Q You would not make the judgment 

19 MR. JOHNSON: We object to the 

20 leading question, if Your Honor please. 

21 THE COURT: All right. I sustain, he's 

22 your witness. 

23 

24 BY MR. MULLEN: 

25 Q Would you make any judgment as to what 
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was or was not full collateral or full payment or full 

2 consideration? 

3 A I would have no way of knowing that 

4 because it would have to be a mutual understanding by 

5 both parties, therefore I would advise anyone who came 

6 to see me to go ahead and see the magistrate. 

7 

8 RECROSS EXAMINATION 

9 BY MR. JOHNSON: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q But if.there was an agreement between the 

parties you wouldn't, if it was an agreement between 

the parties you told me to hold something either with 

part payment and part collateral or whatnot you would 

be satisfied if they agreed to it? 

A If the person who is probably going to be 

the defendant and if the complainant both came in and 

they said, we have wor~ed this out,· then I would ~ay, 

that's fine, you just go ahead and settle it outside of 

the criminal law, but I would not know that in just 

about any case I can think of because I would only see 

the complainant. 

THE COURT: Any other questions of the 

witness? 

MR. MULLEN: No, sir. 

THE COURT: Thank you, you may step 
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down. He can be excused? 

MR. JOHNSON: Yes, sir. 

THE COURT: All right, sir. 

(Whereupon the witness stood aside.) 

THE COURT: Any other evidence? 

MR. MULLEN: The defendant rests. 

THE COURT: Anything else, Mr. Johnson? 

MR. JOHNSON: No, sir. 

THE COURT: All right. Members of the 

jury, it's time for the lawyers and for me to 

go over the instructions concerning the law 

in the case, so if you'll retire to the jury 

room, we'll start back in just a few minutes. 

(Whereupon the jury went to the 

jury room. ) . 

THE COURT: Do you want everything we 

talk about now to be on the record or do you 

want to talk informally and then put your 

objections, if any, on the record? 

MR. JOHNSON: Well, Your Honor, as far as 

going at this moment, I've got a little 

problem. I asked Mr. Mullen to please number 

his instructions and give them back to me 
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when he had our first conference and I haven't 

gotten them back, so I really haven't had a 

chance to read them. 

THE COURT: Mr. Mullen may have some 

further motions. I'm not precluding you from 

doing that, but just in reference to the 

instructions, I'm going to give the originals 

of yours back or maybe you still have the 

originals, but wherever your originals are I 

ask for you to letter them in sequence so that 

we'll make some sense out of what we• re 

talking about. 

Do you have any motions, anything before 

we take up instructions? 

MR. MULLEN: Yes, sir. I move to strike 

the evidence on the basis of my previous 

written -- or my previous motion to strike 

entered last night at the conclusion of the 

plaintiff's evidence. 

I think it's clear now there is no 

contradiction in the evidence as to what the 

motive of Triangle Auto Auction was in 

prosecuting Mr. Cash. It was clearly to see 

that the criminal prosecution take place and 

that justice was done. That's distinct from 
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whatever efforts they may have made in the 

collection of the sixteen thousand four 

hundred and twenty-three dollars out of which 

they had been defrauded. 

The evidence just does not rise to the 

point where it becomes a jury issue. There is 

no conflict. 

I would also point out that again the 

plaintiff has not borne his burden of proof of 

showing any malice wpatsoever on the part of 

any representative of Triangle Auto Auction 

Company in either securing these warrants or 

proceeding to the conclusion of those warrants 

made by the commonwealth's attorney and the 

judge of Montgomery County. 

I would move to .strike all of the 

plaintiff's evidence relative to damages 

because there has been absolutely no causal 

connection established between anything that 

Triangle Auto Auction did and any damages that 

Mr. Cash may have suffered. On the contrary, 

the evidence is but for the fact that he gave 

these bad checks he would not have had the 

problems with being barred at certain auto 

auctions and that was not even all of the auto 
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auctions, he could have dealt in cash at 

Fredericksburg and hard titles. 

In addition to that to allow this case to 

go to the jury at this point would per~it the 

jury to speculate on what damages, if any, Mr. 

Cash has sustained and whether or not Triangle 

Auto Auction has any responsibility for those. 

The elements of the tort have not been 

proven. The damages are speculative, and the 

law is such· that under Section 18.2-185 

Triangle has an absolute defense if it 

followed that Code Section. And for those ·· 

reasons this case should not be permitted to 

go to the jury. 

THE COURT: You're, in effect, renewing 

your previous motion? . 

MR. MULLEN: Yes, sir. 

THE COURT: Mr. Johnson, would your 

argument be any different from what your 

argument was when he made his motion before? 

MR. JOHNSON: No, Your Honor, it 

wouldn't. If I might just reaffirm the same 

argument and add one thing that I think we 

would submit the testimony now of Mr. Lancour 

and Mr. Sale very solidly buttresses the motion 
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that I made at the completion of our evidence. 

They have each stated they could give no other 

reason for that agreement other than to 

collect the debt and whatnot or other than 

that being the agreement to hold off on 

prosecution or whatnot. 

The mali~e is inferred as the law is 

given in instruction number six. Of course, 

that didn't come up before I don't believe. 

Any -- malice is any reason except a genuine 

desire to see justice done, to enforce the 

law, and punish the guilty. And the eviden.ce 

overwhelmingly shows that motive was to collect 

the debt. 

THE COURT: Well, my ruling, Mr. Mullen, 

is going to be the same as before. I'm taking 

the matters u~der advisement as I indicated I 

would and I'm going to let the matter qo to 

the jury with those matters under advisement. 

Now, what I'd like for both of you to do 

is give me the originals of your proposed 

instructions ·sequentially either numbered or 

lettered. 

MR. MULLEN: Your Honor, may I have about 

five or ten minutes to qo over them? 
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THE COURT: All right. Take a short 

break. Let me know when you're ready. 

MR. JOHNSON: I still don't have a copy 

of yours, David. 

(Whereupon a brief recess was 

taken.) 

THE COURT: So as to save time with 

reference to the plaintiff's tendered 

instructions considering we've already briefly 

discussed the instructions informally, I am 

going to give instruction one, two, four, six, 

seven, eight, nine, and twelve. That is not 

to say that I'm refusing the others at this 

point, but they are the only instructions I 

want any discussion ont the ones I did not 

number. 

MR. JOHNS·ON: I think you didn't include 

three, but what else? 

THE COURT: All right. I'm going to give 

one, two, three, four, six, seven, eiqht, 

nine, and twelve without any further argument. 

Of course, ·any objection can be stated on the 

record for giving any of those and I'm not 

refusing at this point giving of the others 
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that are not mentioned, but since ·we've 

discussed them I think these instructions 

correctly state the law and I'm going to 

submit them to the jury on that basis. 

Now, Mr. Mullen, do you have any 

objection to the giving of number three? 

MR. MULLEN: Yes, sir, I do, Your Honor, 

and the objection I have to number three will 

probably be the same as I have on all the 

others, that 18.2-185 is an absolute bar and 

the jury should not be permitted to consider 

this evidence. 

THE COURT: I understand that you have 

that standing objection to the giving of any 

instruction and I note your objection on that 

basis. Do you think that number three is a 

correct statement of the law if your objection 

were not made on that basis? 

MR. MULLEN: I do not think Mullens 

n!:!J!.! S~£!ll upon which this is based is the 

present law of Virginia. 

THE COURT: Because of the fact that we 

have the statute, but if the statute were not 

in effect would you think that instruction 

number three correctly states the law assuming 
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that we didn't have the statute and reserving 

your objection on that basis? 

I think it is and I'm going to give it 

and you can note any other objections that you 

want. 

MR. MULLEN: I do note my objection to 

that. 

THE COURT: All right. Now, I'm calling 

your attention to number five, any objection 

other than what you already stated? 

MR. MULLEN: Unless I missed it, Your 

Honor, I thought that was one that -- that is 

not one that you were giving. 

THE·COURT: I haven't said.one way or the 

other, I'm just asking you to state an 

objection to number five if you have one. 

That instruction as I have it, and I think the 

plaintiff changed that instruction at some 

point, but I'll read it here, the one I have 

says: The Court instructs the jury that if the 

primary motive of the defendant when it in 

instigated -- that doesn't make any sense. 

MR. JOHNSON: That's an extra in in 

there, Judge, I'm sorry. 

THE COURT: Strike the word in. Starting 
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over: The Court instructs the jury that if the 

primary motive of the defendant when it 

instigated the criminal proceeding was to 

collect a debt due Triangle Auto Auct~on, 

Inc. rather than to punish the defendant for 

his supposed violation of the criminal law, 

this would bei quote, ulterior motive, close 

quote, on the part of the defendant as 

referred to in the other instructions given 

you. 

Any objection to the giving of that 

instruction? 

MR. MULLEN: Yes, I do, Your Honor, that 

is not what Mullens versus Sanders stands for. 

That was a case as I briefed the Court earlier 

on in which it was specifically stated by the 

creditor if you don't pay then I will 

prosecute. None of the evidence in this case 

rises to that level. 

THE COURT: All right. But what would be 

an ulterior motive in your view? 

MR. MULLEN: Prosecuting solely to 

collect the debt which is directly contrary to 

the evidence in this case. 

THE COURT: Well, isn't that what the 
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instruction says, though? 

MR. MULLEN: My position, Your Honor, 

respectfully is that the jury should not be 

permitted to consider the case of motive 

because -- as a matter of law. 

THE COURT: Oh, you're saying as a matter 

of law. If there is a jury issue, if there is 

a jury issue as to ulterior motive and not as 

a matter of law, would this c~rrectly state 

the law? 

MR. MULLEN: If there were a jury issue? 

THE COURT: In other words, how would ·you 

define ulterior motive is what I'm asking you? 

MR. MULLEN: One of the motives 

prohibited such as the desire not to punish 

the guilty, not to see that justice is done 

solely to col~ect the debt. 

THE COURT: Well, that's what the 

instruction says. I think that's an issu~ of 

fact the ju~y would have to determine. I'm 

going to submit it on that basis and qive 

number five and note your objection giving 

that one. 

All right, sir. Does that cover 

everything except ten and eleven, how about 
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number ten? I understand, Mr. Mullen, that 

you object because you say there is no proof 

of any damage in this case, is that what 

you're saying? 

MR. MULLEN: Yes, sir. 

THE COURT: Do you want to respond? 

MR. JOHNSON: I didn't understand the 

objection, Judge, his objection is what? 

THE COURT: Be says that there is no 

evidence to support the instruction, there is 

no evidence from which the jury could conclude 

that the plaintiff was damaged. 

Is that your objection? 

MR. JOHNSON: In regards to any of these, 

any of the four? 

MR. MULLEN: Yes. 

THE COURT: We're referring to number ten 

now. 

MR. JOHNSON: I know, but I mean is he 

objecting to all four items, that's what I 

didn't understand. 

THE COURT: I understood you to say that, 

but if you're not 

MR. MULLEN: No, I object to all of them. 

THE COURT: All right, sir. 
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MR. JOHNSON: All right. Then, if Your 

Honor please, in regard -- I guess my answer 

would have to be in regard to each of them 

then. Loss of injury to his business, I have 

this situation right here that's 

uncontradicted, th~t everyone who has 

testified has said that the loss of retail 

in wholesale sales was due to being barred and 

the barring was due by reasonable 

circumstantial evidence which can establish 

the fact due to the prosecution for the 

checks. 

Se~ondly, any embarrassment, humiliation, 

mental suffering, or insult, that's implied in 

law where you have this type of thing in 

arrest and so forth ~nd the fact he's 

testified, his wife has testified, his father 

has testified, two or three of the other 

witnesses have testified that he was extremely 

distraught, upset, and so forth. It's up to 

the jury to put a value on that. 

Injury to his reputation. To be 

perfectly frank with the Court, reputation has 

a pretty well defined meaning in law and I'm 

not positive we have affirmatively proven 
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number three, to be honest about it. 

THE COURT: What's in evidence of any 

actual out-of-pocket loss as opposed to -­

you've already said something about business. 

MR. JOHNSON: All right, sir. The 

fifteen hundred dollars attorney fees. 

THE COURT: All right. 

MR. JOHNSON: The travel, which we didn't 

prove the amount, but the travel to and from 

Christiansburg, the fact that he had to -- and 

Fredericksburg, that he had to come back when 

barred, Mr. Morris, the jury could certainly 

put some value on these things. 

THE COURT: Any further comment on 

instruction ten, Mr. Mullen? 

MR. MULLEN: In response to Mr. Johnson, 

if Mr. Cash was, in fact, barred, he wasn't 

barred from Fredericksburg, that's the best 

evidence. If he was barred from either of the 

other auctions it was because of nothing that 

can be traced directly or indirectly to 

Triangle. The one letter about the insurance 

company at Statesville speaks for itself and 

the one about High Point is silent as to the 

r.eason. 
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THE COURT: All right. I'm going to give 

number ten, but I'm going to delete in 

subparagraph three everything in that 

subparagraph except the last word, and. I 

don't think there is any evidence of that, 

damage to his reputation. 

I'm going to submit it on the factual 

issue as to all the other things. 

MR. JOHNSON: That will not count injury 

to reputation, leave in and I guess change 

four to three? 

THE COURT: Yes, change paragraph four so 

as to be number three. It's all right to do 

that on the instruction without retyping it? 

MR. JOHNSON: Sure. 

MR. MULLEN: That's fine. 

THE COURT: All right. Any comment on 

instruction eleven? 

MR. MULLEN: Since Your Honor took out 

the words, or damage to his reputation, that 

would have to be stricken from number eleven 

and to allow recovery for distress, again that 

encourages the jury to speculate, as well as 

my standing objection to the instruction. 

THE COURT: All right. You have to take 
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out the part about reputation, there is no 

evidence to support that clearly. I'm qoinq 

to refuse number eleven. I think it's covered 

by the previous instruction. 

MR. JOHNSON: It maybe covered damages 

for distress to the extent that they are 

normal. 

THE COURT: Well, in instruction number 

ten subparagraph two, any embarrassment, 

humiliation~ mental suffering, or insult which 

he sustained, I think that covers. I will --

will you withdraw that one? 

MR. JOHNSON: The only thing, Judge, I 

think that -- well, we would ask for the first 

paragraph, because I think that's necessary 

because the only other. instruction dealing 

with punitives. In other words, if you find 

your verdict for the plaintiff, Daniel F. Cash 

THE COURT: Just delete the last 

paragraph? Any problem with that? That looks 

like it would be beneficial to the defendant. 

You have to qive him only the damages he 

act·ually can you qet her to retype that 

one? 

And twelve I'm qoinq to give. 
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Mr. Mullen, any further objection you 

want to make. I think you stated all your 

objections, but I don't want to preclude you 

from saying anything else on the record. 

She's retyping number eleven to delete the 

last paragraph and I'll give that with that 

change. 

MR. MULLEN: I don't believe I have any 

objections that I haven't stated. 

THE COURT: Let's see. Mr. Mullen, 

you've given me some instructions that still 

have your case references on them. 

MR. ·MULLEN: Yes, sir, I indicated to the 

Court --

TBE COURT: Yes, I know. Bow are we 

going to let the jury·take them back there 

with that on there? 

MR. MULLEN: Well, I'm going to cut them 

off. 

TBE COURT: I'll tell you what, let's go 

throuqh them before we do that. I'm going to 

give his number A. I think -- any problem 

with that, Mr. Johnson? I think that states 

what he's got to --

MR. JOHNSON: Yes, sir. No objection to 
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that. 

THE COURT: How about A-1? 

MR. JOHNSON: Judge, I just got these and 

I haven't had a chance 

THE COURT: Isn't that what that case 

basically says? 

MR. JOHNSON: Well, the only thing that 

troubles me, this says that bad checks, if 

Triangle had a genuine desire. They could 

have a desire to do those things, but yet have 

the primary purpose of collecting the debt and 

under the law be guilty of abuse of process. 

It seems to me that it ought to say if 

Triangle acted solely from a desire to see 

justice done, enforce the law, and punish the 

guilty if you're qoing·to put it in a finding 

posture. 

MR. MULLEN: Your Honor, I think it states 

the law correctly, states the law as it's 

drawn. 

THE COURT: All right. I'm going to give 

that as it's written. I think it's an 

appropriate stat~ment of the law considering 

we're going to .give some others I think would 

clear it up. 
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All right. Now, when you cut these off, 

make sure that you leave given on there with 

my initial. 

Reference to jury instruction B. 

MR. JOHNSON: We would object to that, if 

Your Honor please. This really contradicts 

the other instructions given by the Court. 

Even if you find that they procured for an 

ulterior motive if enforces the collection of 

the debt, it's not enough for you to -- that ... 
the jury can find that that was sufficient if 

that was their ulterior purpose. 

THE COURT: Pass that one. 

How about C? 

MR. JOHNSON: Well, Judge, the second 

paragraph I don't have any problem with. The 

first one I don't see what this jury really 

has to decide whether or not it constituted 

grand larceny or a prima facie case or 

whatnot. The question is whether or not the 

warrants should have been issued if there was 

an ulterior motive, not whether this Court is 

sitting on the.·weight of the evidence as to 

grand larceny. I think it's just confusing to· 

have that part in there. 
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The second paragraph I don't object to 

because it says, and for no ulterior motive. 

THE COURT: I believe I'm going to give 

number c. It explains to them what criminal 

offense it is and I think it does state the 

law correctly. 

Bow about ·D? 

MR. JOHNSON: No, sir, we would object to 

that. 

THE COURT: You do or do not? 

MR. JOHNSON: Yes, sir, I do, because the 

statement that if they believe that they made 

use of the criminal process without any 

act amounting to the misuse or oppression. 

There is no oppression and misuse have nothing 

really to do with it when you say is not 

guilty of an abuse of process even if you 

further believe that Triangle Auto Auction had 

an ulterior motive in seeking such action, 

that's contradictory. 

THE COURT: Do you want to respond in any 

way? I think that is going to be covered. 

The idea you want to get across is already 

covered in the·o~es I'm going to give and 

aside from that, I question the use of the 
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terms misuse or oppression. I'm afraid that's 

goinq to confuse them as to what we're talking 

about. 

MR. MULLEN: I'll withdraw number D. 

THE COURT: All right. 

Number E? 

MR. JOHNSON: Well, Judge, we would 

object, first of all, to that instruction 

because the word prospective depends on where 

you're speaking from. Now, if the jury 

considered this to be prospective profits from 

the viewpoint of when the abuse occurred, they 

could consider prospective from that time. I 

think it would be completely confusing to the 

jury. 

What we're dealing with are profits or 

lack of profits either one· from '84 on up to 

through September. 

THE COURT: Well, what about that, 

doesn't the damage instruction cover that? I 

mean, what do you mean, what will the jury 

think about prospective profits? The damage 

instruction I'm giving tells them that what 

they can give damages for and tel~s them that 

they have to base it on the evidence. 
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I'm going to refuse that one, Mr. Mullen, 

because I think it's not clear what 

prospective profits are and I think that would 

tend to confuse the jury and also I think the 

other instructions are going to tell them 

adequately what th~y can consider. 

What about number F? 

MR. JOHNSON: We object to this, first of 

all, on it being repetitious of instruction 

THE COORT: That, I think, is covered by 

the giving of some of the others and seems to 

b~ repetitious, your number F. 

is. 

MR. JOHNSON: It's repetitious of C. 

THE. COURT: C tells them what the·crime 

MR. MULLEN: I'll. withdraw F, Your Honor. 

THE COURT: How about G, I'm going to 

give G. 

MR. JOHNSON: No objection to that. I've 

already told Mr. Mullen I didn't object to 

that. 

THE COURT: Bow about number B? 

MR. JOHNSON: No, sir, I object to that, 

I object to that because that's not the 

question here. Mr. -- this makes an absolute 
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statement from the Court in regard to this 

when actually even Mr. Keith's testimony is if 

there was an agreement between the parties, 

that both aqreed to hold the check and so 

forth, this would apply in the face of that 

and simply say in payment in part or in full. 

Now, the question was part payments, 

security, collateral. This would lead the 

jury to think that automatically from the 

18.2-185 there would.be a guilt of grand 

larceny and consequently the warrants would be 

proper. That invades the province of the 

jury, first of all, if Your Honor please. 

MR. MULLEN: Your Honor, it correctly 

states the law in the Cook case and the law 

that's still in effect, part payment is not a 

bar to prosecution. 

MR. JOHNSON: This doesn't say part, it 

says payment either in full or in part and Mr. 

Keith said if there was full payment they 

would not advise to prosecute. 

He said further that if there was a 

collateral -- to be held as collateral 

agreement that was agreed to by both the 

parties which is our contention that's a jury 
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question, that it would be a bar to his 

issuing the warrants. 

So the entire evidence of Mr. Keith, the 

defendant's witness, would be immaterial if 

this instruction is given. 

THE COURT: I'm not goinq to give that 

one, I'm afraid that~s going to confuse them 

as -- you know, it seems to be contradictory 

of instruction C which talks in terms of prima 

facie case, non-payment within five days. And 

here you're talking about even if you paid him 

in full within five days it's not -- maybe not 

be a bar to the prosecution, but it then goes 

on to tell them in effect that the crime has 

been committed. 

I think it's confusing and I don't 

believe it correctly states the law as it 

applies to this case. I'm going to refuse 

number B. 

MR. MULLEN: Note my exception. 

THE COURT: How about number I? 

MR. JOHNSON: Oh, yes, sir, definitely. 

THE COURT: I'm going to refuse just to 

save time here ~ecause it, iri effect, says 

that if they were an integral part, but if 
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somebody else participated in it, the way I 

read the instruction, that they would not be 

liable under the law and it is, you know, it 

really wouldn't be any evidence to support the 

giving of that instruction. 

MR. MULLEN: Please note my exception to 

that, Your Honor. 

THE COURT: All right. How about J? 

MR. JOHNSON: No objection to the meat of 

the instruction to the definition, but I 

object to the, quote, definition of common law 

actual malice. 

THE COURT: Yes, it's got a heading on 

it, Mr. Mullen. 

MR. MULLEN: I would agree to amend that 

one. 

THE COURT: Do you want me to just write 

a line through that? 

MR. MULLEN: That will be fine. 

THE COURT: All right. I'll give it with 

that change. What I'm blacking out so 

everybody wi~l make sure that we know, the 

line at the beginninq of the instruction J 

which says punitive damages, hyphen, 

definition of common law actual malice, I'm 
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deleting all of that by marking through it. 

I'm going to give it as changed. 

Is that given somewhere else, is that 

instruction given? 

MR. JOHNSON: That's in my punitive 

damages instruction. 

THE COURT: I don't mind giving it again 

if it states the law, but it seems sort of --

has it already been given? 

MR. MULLEN: Not exactly. I think we're 

entitled to it like that. 

them. 

THE COURT: All right. I'll give it. · 

Is that all of them? 

MR. MULLEN: I believe that's all of 

THE COURT: I think the rest of them are 

just copies.of Mr. Johnson's. 

Maybe we better run through them so we 

see how we stand. Is that all of your 

tendered instructions? 

MR. MULLEN: Yes, sir. 

THE COURT: I've already stated what I'm 

giving of Mr. Johnson's. Do I need to restate 

those or do you just want to go through his? 

I'm giving A, A-1, c, G, and J. J has 
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changed. I refused, according to what I have 

here, instructions H, I, and E for the reasons 

stated and the others were withdrawn, I 

believe, is that right? 

MR. MULLEN: Yes, sir. 

THE COURT: Does that jive with what 

everybody has? 

MR. JOHNSON: Yes, sir. 

MR. MULLEN: Yes, sir. 

THE CO~RT: Do we need to go through Mr. 

Johnson's anymore? 

MR. MULLEN: No, sir. 

THE COURT: Okay. Ready to bring them 

in? 

MR. JOHNSON: Could we maybe have five 

minutes just simply tQ get some papers 

together, that's all. 

THE COURT: I'm going to sit here and 

wait for you. 

(Whereupon a brief recess was 

taken •. ) 

THE COURT: U-nless there is something 

else to take up. If you want any further 

objections put them on the record now. 
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MR. MULLEN: I may have already made this 

motion, Judge, and if I have --

THE COURT: Go ahead, whatever you want 

to put on. 

MR. MULLEN: As a part of my motion to 

strike all of the evidence, it's contrary to 

the law and it's contrary to the evidence and 

for that reason I ask the Court to strike it 

and not let the case go to the jury. 

MR. JOHNSON: I .have one motion to make 

after the Court rules on that. Our answer to 

that, if Your Honor please, of course, it's 

purely a jury question. 

THE COURT: All right. I'm going to 

submit it with the things under advisement 

that I indicated I wa~ taking under 

advisement. 

So we'll know, we passed instruction B, I 

believe. I don't know whether we addressed 

that one or not. I hate to even do that, but 

I look here and I don't have --

MR. JOHNSON: I think you're correct and 

I objected and the Court was going to pass 

this for now. I have on here I objected and 

y.ou reserved ruling on that. 
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MR. MULLEN: I think the pleadings are 

always part of the case file and I would abide 

by the Court's instruction on whether to --

THE COURT: I don't think you should. I 

think you should argue. You can tell the jury 

that you're arquinq what you think the 

evidence is and you have to arque that in qood 

faith and not willfully misstate what the 

evidence i~ even ethically. And so what would 

be the evid·ence of that? I don't think you 

can put the pleadinqs in, you certainly can•t 

do that. 

MR. MULLEN: I accept and abide by the 

Court's rulinq. 

THE COURT: Are you ready to brinq them 

back in and instruct them? 

MR. JOBN$0N: Yes, sir. 

THE COURT: Okay. Call them in. 

(Whereupon the jury entered the 

courtroom.) 

THE COURT: Members of the jury, it's now 

time for me to instruct you concerning the 

law applicable to the facts in this case as 

you find them. It's an awful lot of readinq 
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on my part, but it is my duty to read them to 

you, so now please listen. You do get to 

carry these with you back to the jury room 

when you start your deliberations. 

The Court instructs the jury that the 

plaintiff, Daniel F. Cash, is not required to 

prove his case beyond a reasonable doubt, but 

that the plai~tiff is only required to prove 

his case by a preponderance or greater weight 

of the evidence in order to entitle him to a 

verdict against the defendant, Triangle Auto 

Auction, Inc. 

The Court instructs the jury that 

Triangle Auto Auction, Inc. is responsible at 

law for the acts of its officers, agents, 

servants, or employe~s when acting within the 

scope of their employment. 

The Court· instructs the jury that you 

shall find a verdict for the plaintiff, 

Daniel P. Cash, if you believe from a 

preponderance of the greater weight of the 

evidence each of the following: one, the 

existence of an ulterior motive on the part of 

the defendant, such as the collection of a 

debt instead of the desire to bring the 
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plaintiff to justice; and two, the defendant 

did an act in the use of the process not 

proper in the reqular prosecution of the 

proceedinq. 

The burden is on the plaintiff to prove 

abuse of process, that is 'that the criminal 

proceedinq was instiqated by the defendant 

with an ulterior motive other than that of 

bringing the plaintiff to justice. 

When a party has the burden of proof of 

an issue then he must prove that issue by the 

g·reater weight of all of the evidence. This 

is sometimes called the preponderance of the 

evidence. It i& that evidence which you find 

more convincinq. The testimony of one wi~ness 

whom you can believe can be the greater weight 

of the evidence. 

The Court instructs the jury that if the 

primary motive of the defendant when it 

instiqated the criminal proceeding was to 

collect a debt due Triangle Auto Auction, Inc. 

rather tha~ to punish the plaintiff for his 

supposed violation of the criminal law, this 

would be an ulterior motive on the part of the 

defendant as referred to in the other 
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instructions given to you. 

Malice exists when the controlling motive 

.or instigating criminal proceedings is any 

reason except a genuine desire to see justice 

done, to enforce the law, or to punish the 

guilty. Malice may be inferred from a lack 

of probable cause. 

A person instigates criminal proceedings 

against another by bringing the criminal 

charge· or, two, cooperating actively in 

bringing the criminal charge. 

Any fact that may be proved by direct 

evidence may be proved by circumstantial 

evidence, that is, you may draw all reasonable 

and legitimate inferences and deductions from 

the evidence. 

The Court instructs the jury that you are 

the judges of the facts, the credibility of 

the witnesses, and the weight of the evidence. 

You may consider the appearance and manner of 

the witnesses on the stand, their 

intelligence, their opportunity for knowing 

the truth and for having observed the things 

about which they .testified, their interest in 

the outcome of the case, their bias, and if 
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any have been shown, their prior inconsistent 

statements, or whether they have knowingly 

testified untruthfully as to any material fact 

in the case. 

You may not arbitrarily disregard 

believable testimony of a witness. However, 

after you have considered all the evidence in 

the case then you may accept or discard all or 

part of the testimony of a witness as you think 

proper. 

You are entitled to use your common sense 

in judging any testimony. From these thincj"s 

and all the other circumstances of the case, 

you may determine which witnesses are more 

believable and weigh their testimony 

accordingly. 

The Court instructs the jury that if you 

find your verdict for the plaintiff, Daniel F. 

Cash, then in determining the amount of 

damages to which he is entitled you may take 

into consideration all of the circumstances 

surrounding the abuse of process by the 

defendant and you may take into consideration 

such of the following elements as you may 

believe from a preponderance of the evidence 
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resulted from the actions of the defendant, 

any loss of injury to his business, any 

embarrassment, humiliation, mental suffering, 

or insult which he sustained, and any actual 

out-of-pocket losses that were caused by the 

defendant. 

And from these as proven by the evidence 

your verdict should be for such sum as will 

fully and fairly compensate the plaintiff for 

the damages sustained by him as a result of 

abuse of process not to exceed the sum sued 

for. 

If you find your verdict for the 

plaintiff, Daniel F. Cash, you shall award him 

compensatory damages for the loss or injury he 

has actually suffered. 

The Court instructs the jury that if you 

find that the plaintiff, Daniel F. Cash, is 

entitled to be compensated for his damaqes and 

if you further believe by the greater weight 

of the evidence that the defendant acted with 

actual malice in instigating the criminal 

proceedings against the .Plaintiff, then you 

may award punitive damages to the plaintiff to· 

punish the defendant for his actions and to 
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serve as an example to prevent others from 

acting in a similar way. 

Actual malice is a sinister or corrupt 

motive such as a desire to injure the 

plaintiff or conscious disregard of the rights 

of others. 

If you award punitive damages you must 

state separately in your verdict the amount 

you would allow as compensatory damages, if 

any, and the amount you allow as punitive 

damages. 

The Court instructs the jury that abuse 

of proceas consists in the malicious misuse or 

misapplication of process to accomplish some 

purpose not warranted or commanded by writ and 

as malicious perversion of regularly issued 

process to secure results -- a result not 

lawfully or properly obtainable thereunder. 

It is not malice for Triangle Auto 

Auction, Inc. to have instituted the criminal 

proceedings against Daniel F. Cash for his 

giving Triangle Auto Auction, Inc. the bad 

checks if Triangle Auto Auction, Inc. ha~ a 

genuine desire to see justice done, to enforce 

the law, or to punish the guilty. 
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It is not malice if any of these were the 

motives and Triangle Auto Auction, Inc.'s. 

continuing the prosecution of Daniel F. Cash 

for the qiving of those bad checks. 

The regular or legitimate use of the 

criminal process for the bad checks even with 

a bad intention on the part of Triangle Auto 

Auction, Inc. is not malicious abuse of 

process. 

Abuse of process consisting of the 

malicious misuse or misapplication of proc~ss 

to accomplish some purpose not warranted or. 

commanded by writ and as malicious perversion 

of the regularly issued process to secure a 

result not lawfully or properly obtainable 

thereunder -- this is repetition of the other 

instruction, but I'm going to give it and 

just call that to the jury's instruction -- to 

their attention, that is. It is not malice 

for Triangle Auto Auction, Inc. to have 

instituted the criminal proceedings against 

Daniel F. Cash for his giving Triangle Auto 

Auction, Inc. the bad checks if Triangle Auto 

Auction, Inc. had a genuine desire to see 

justice done, to enforce the law, or to punish 
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the guilty. 

The Court instructs the jury that 

.making or delivery of checks returned by the 

drawee bank for insufficient funds after five 

days written notic_e of the return by the 

holder of the checks and non-payment being 

made by the maker is prima facie evidence of 

the intent of the maker to defraud the holder. 

This is a form of grand larceny, a criminal 

felony, and.is prose~utable as such under the 

law of Virginia. 

If you believe that Triangle Auto 

Auction, Inc.'s motivation in prosecuting 

Daniel F. Cash for the three bad checks which 

he gave them was to see justice done, to 

enforce the law, or to.punish the guilty and 

for no -- and for no ulterior motive, then you 

shall find your verdict in favor of Triangle 

Auto Auction, Inc. in the lawsuit of Daniel 

P. Cash versus Triangle Auto Auction, Inc. for 

abuse of process. 

The Court instructs the jury you must not 

base your verdict in any way upon sympathy, 

bias, guesswork, or·speculation. Your verdict 

must be based solely upon the evidence and the 
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instructions of the Court. 

Actual malice is a sinister or corrupt 

motive,such as hatred, personal spite, 

ill will, or a desire to injure the p~aintiff. 

The counsel in the case have a riqht to 

make .a closinq arqument now, and I aqain 

remind you that closing arquments of counsel 

are not evidence in the case. 

I need to ask counsel how much time you 

think you need to arque. If you will aqree on 

that now and tell me. 

MR. MULLEN: I need forty-five minutes~ 

Your Honor. 

THE COURT: Bow much? 

MR. MULLEN: As much as forty-five 

minutes. 

THE COURT: Mr. Johnson, is that 

acceptable? 

MR.-JOHNSON: That's acceptable. Thirty 

is all riqht with us. 

THE COURT: I'll give each side forty­

five minutes. 

Mr. Johnson, do you want me to write your 

time or will you do it? 

MR. JOHNSON: Yes, sir. Would you let me 
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know if I use as much as twenty minutes? 

THE COURT: I'll tell you when twenty 

minutes is up. 

You may make a closing argument. 

(Whereupon an off-the-record 

discussion was had.) 

THE COURT: Would the jury like to just 

step inside there and consider whether or not 

you would like to break for lunch now before 

you hear the arguments or whether or not you 

want to go on with the arguments or what you 

would like to do. We want to do what you want 

to do. 

JUROR: We'd like to go to the jury room. 

THE COURT: All'right. Just let us know 

when you've made a decision then. 

(Whereuon the jury left the 

courtroom. ) 

THE COURT: In my haste I gave a 

repetitious instruction, A-1 really just 

states the same thing as does the previous 

one, I believe in large part. Does that 

create any problem? I read it to them and I 
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so instructed them, do you want to withdraw 

that or do you want it to qo as is? 

MR. MULLEN: I believe I had a difference 

between A and A-1. 

THE COURT: It may have been some, but it 

was so close that it sounded like an echo. 

MR. MULLEN: Judqe, I need all the help I 

can qet in the case, so I would like to leave 

it unless there --

MR. JOHNSON: Objection. 

THE COURT: Since I gave it and it was no 

objection I'll let it stay in there. They ~an 

decide for themselves to what use they want to 

put it. 

JUROR: We would like to have lunch now. 

THE COURT: We'll· do that then. I 

understand that the jury would like to recess 

for lunch now -so that's what we'll do, so try 

to be back here not later than one-thirty and 

we will recess for lunch at this time and, of 

course, keep in mind that you're not to 

discuss the case or make any decision 

concerning it until you're all in the jury 

room together with your deliberations, so come 

back at one-thirty. 
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(Whereupon a lunch recess was taken 

after which the proceedings continued 

as follows:) 

(Whereupon the jury entered the 

courtroom. ) 

THE COURT: Okay. Mr. Johnson. 

9 CLOSING ARGUMENT 

10 BY MR. JOHNSON: 

11 May it please Your Honor and ladies and 

12 gentlemen·, we-- I know Mr. Mullen, and all of us for 

13 that matter, appreciate your obvious attention to the 

14 evidence and so.forth. We are all sorry that it's 

15 rather warm. At least we've accomplished one thinq, we 

16 switched from cold to warm since we've been here, it's 

17 too cold upstairs and too warm down here. 

18 But anyhow, this is the final staqe of 

19 this proceeding, as you know, and we'll try not to take 

w anymore time than ne~essary, but this is important to 

21 people here, not only to my client, Mr. Cash, but to 

22 Triangle Automobile Auction as well, because this is 

23 the only way that such matters as this can be resolved, 

24 is by a proceeding and it's up to you now. 

25 You've heard the evidence, the Court, 
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Judge Miller, has instructed you as to the law and so 

2 as we said at the beginning it's your function now to 

3 put the evidence that you've heard and the law together 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

and come up with your verdict. 

You've heard it and I'm sure your memory 

is undoubtedly better than mine, but I'm just going to 

mention a few things that it seems to us are important 

and ask you that if you would consider all of the 

evldence and all of the Judge's instructions. 

Now, I'm certainly not going to qo 

through all the Court's instructions because the Judge 

has read those to you and if we or Mr. Mullen or either 

one only refer to one or two that doesn't mean that 

14 they are more important than the others. The Judge has 

15 given you the instructions, they are to be considered by 

16 you as a whole, that's the law of the case, that's what 

17 you apply to the evidence to come up with your results. 

18 So if we mention one or :two or three it's not that we 

19 mean that they are the only ones, they are all 

20 important. 

21 Now, what we're dealing with really here 

22 boils down it seems to me to one real question, and you 

23 know we can take the testi'mony, as it were, of Mr. 

24 Keith, the last witness who testified, the 

25 commonwealth's attorney, assistant commonwealth's 
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attorney in Montgomery County, and you know, he was 

2 asked about the part payment, would it keep them from 

3 prosecuting. He said, no. He was asked if full 

4 payment -- if something was fully paid within the five 

5 days would that keep them from paying -- from 

6 prosecuting. He said, yes, that it would. He would not 

7 recommend anybody prosecute if it was paid within the 

8 fi·ve days. 

9 Now, he was asked then about collateral 

10 and he said, if the two parties agreed upon collateral, 

11 if they were in agreement that he would not prosecute 

12 if they had agreed to take the collateral and hold that 

13 for the debt, that he would not prosecute. 

14 Now he said, he wouldn't do it just on the 

15 statement of the defendant, obviously, but Mr. Lancour 

16 and Mr. Sale had entered into this agreement when Mr. 

17 Sale asked for the titles. I don't believe under the 

18 evidence that anybody can seriously question but what 

19 that was an agreement, an agreement can be implied just 

20 as well as under, why else was it done. I asked both 

21 Mr. Lancour and Mr. Sale, neither could say why it was 

22 done other than as an agreement not to prosecute if he 

23 sent the titles having already paid the twenty-four 

24 hundred and fifty-four dollars. 

25 In, fact, think about this, Mr. Lancour, 
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if you will remember, when really confronted with this 

2 thing said, well, you know, I didn't agree to that, I 

3 wouldn't have done that, Mr. Sale did that. I said, 

4 well, Mr. Sale is your superior, isn't he? Well, yes. 

5 But you don't agree with him, you don't think he was 

6 authorized? Oh, yes, he was authorized, but I wouldn't 

7 

8 

9 

10 

11 

12 

13 

14 

have .done it. 

And I asked him, I said, well, is the 

reason you wouldn't have done it is because you knew it 

was agreement not to pursue it? He said -- he never did 

answer the question, he never did. 

What actually this notice says, and Mr. 

Keith straightened this out, too, after we heard a lot 

about this, that, and the other about post-dated 

15 checks and all, there are two things. If it's the 

16 desire of the victim to recover·the money, then it's 

17 if that's the main purpose, they are not going to 

18 prosecute, right there, second paragraph, read for 

19 yourself, I won't take time to read it now. 

20 Then item five, I asked him about the 

21 meaning of checks which had been held by the payee for 

n payment by agreement. I said, Mr. Keith, what does 

23 that mean, doesn't that mean if two people entered into 

24 some kind of agreement ·either expressed or applied, and 

25 I asked him, isn't a verbal agreement proper or 
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bindinq1 he said, yes. That they are going to hold 

2 those checks on some basis of collateral or any other 

3 kind if they agreed then you withdraw as shown by the 

4 notice, and will not prosecute. Be said, that's right. 

5 Now, that's this case. And try as they 

6 will and Mr. Lancour with all of his explanations about 

7 the economy and th~s and that and the other, these 

8 figures not the economy, but these figures is what's 

9 happened to this young man as a result of this thing, 

10 unwarranted prosecution, staring you in the face he 

11 wants to talk about what's happened in unemployment in 

12 this, that, and the other. 

13 Now, this is the evidence we submit. The 

14 notice says and to put this to rest, Mr. Reith says, if 

15 by agreement the people, both people, had aqreed to hold 

16 something in lieu of cash I wouldn't advise them to 

17 issue the warrant. 

18 Now, there was a lot of quibbling back 

19 and forth and one thing and the other about whether or 

20 not there was an agreement, but the evidence remains, 

21 and remember Steve Hamlet overheard just his side of 

22 it, remember that Danny Cash has told you here that 

23 what happened, what the agreement was, what do you 

24 need, what do you want as security? Mr. Sale said, I 

25 got to have my money. Danny said, what do you want as 
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security. Well, how many cars do you have on the lot? 

Mr. Sale didn't deny this when I asked him 

this morning. Danny Cash said, maybe thirty-five or 

thirty, maybe thirty-five, forty. Mr. Sale says, well, 

send me enough titles in value to cover the amount of 

the debt. Danny Cash says and Steve Hamlet overheard 

him: So you want titles to cover the debt? He said, 

that's right. He said, all right, I'll send them. 

He did send them, they were accepted, Mr. 

Sale finally said that, well, if I had had collateral I 

wouldn't have prosecuted, if I had collateral. 

Now, we asked him, we said, Mr. Sale, 

didn't Triangle admit under oath back July the 15th of 

'85, they were asked and Mr. Lancour -- Mr. Mullen, the 

attorney answering for them for Triangle, signed 

Triangle by him, please admit that it was agreed that 

these vehicle titles were to be held as collateral for 

the payment of the debt. 

The answer, the answer to that question, 

request for admissions number three, admit that they 

were held as collateral; admission, number three is 

admitted except insofar as it alleges that the vehicle 

titles were in fact collateral. 

The defendant does not admit that the 

vehicle titles were in fact collateral, only that it 
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was agreed they would be held as collateral. That's 

2 Tweeddledum and Tweeddledee if I've ever heard it. He 

3 said, if I had collateral to hold for the debt I 

4 wouldn't have prosecuted it. He says here they would 

5 be held as collateral, but they weren't, in fact, 

6 collateral. 

7 Well, you know, somebody once said that 

8 as I believe I read somewhere, Abraham Lincoln, if 

9 you call an elephant's tail a leg, how many legs does 

10 an elephant have. I. think he .said, well, four, calling 

11 an elephant's tail a leq doesn't make it a leq. 

12 Calling collateral something else doesn't make it 

13 different. This admission says it was to be held as 

14 collateral and we submit they are obligated to have 

15 abided· by this agreement. 

16 What they did and what the evidence we 

17 submit shows plainly, they, in effect, pushed this 

18 young man when he told them at the very first and told 

19 you at the beginning, we didn't try to cover up 

20 anything, that he made a mistake, that he made a 

21 mistake in his bank book, and he's not being tried for 

22 who made the mistake, that really doesn't come into 

23 this issue, we submit. 

24 The question is whether or not he was 

25 falsely accused or prosecuted for warrants issued that 
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resulted in this tremendous damage to him and was cut 

2 off from going to auctions as a result of those, not 

3 the checks, but the prosecution, that's the question. 

4 And what it boils down to is whether o.r not 

5 these people were trying to enforce the law, as Mr. 

6 Sale said, all I wanted to do was prosecute, turned 

7 right around and mentioned to me for two or three weeks 

8 he called him three or four or five times a week, 

9 where's my money, where's the money. If you wanted to 

10 prosecute, why wasn't it already in the mill at that 

11 time, why didn't he do it then. Be said the money 

12 didn't matter, it really didn't matter. Mr. Lancour 

13 . said the money mattered but not that much. 

14 But what they did, they got everything 

15 they could voluntarily, they got the twenty-four 

16 hundred fifty-four dollars from the Ramcharger. They 

17 got the six titles, which he didn't offer, which Mr. 

18 Sale asked for and he sent. Then they got another two 

19 thousand dollars and only after they qot everything 

20 they could in the way of money and titles, then lo and 

21 behold they went in and didn't mention to the 

22 magistrate that they had received these things, didn't 

23 mention at that time to the commonwealth's attorney 

24 that they had received th.em, by Mr. Lancour's own 

25 admission, got the warrants and attempted to ,prosecute. 
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Now, that's what happened. 

2 The question here is not whether Mr. Cash 

3 made a mistake in giving these checks, that really even 

4 up ·until now he hasn't been able to get over the 

5 financial effects of al · of this. That's not the 

6 question, he's admitted that, the charges involving 

7 these checks, that any criminal charges were dismissed 

8 by the commonwealth's attorney. 

9 Now, the question is whether or not these 

10 people acted reasonably and properly in doing this. And 

11 notice this, that we submit is of utmost importance,. 

12 they sent the letters, the last letter, certified 

13 letter, and you'll have it there, I won't read it, you 

14 look at it, you'll have all of these with you when you 

15 go to your jury room, the letter said, if you don't pay 

16 it within five days the law provides we can go ahead 

17 and prosecute. 

18 Mr. Lancour tried to juggle around you 

19 remember for a little while, but I don•·t remember 

20 whether I got those titles on the 17th or the 18th, I 

21 showed him the Federal Express. Well, I don't know, it 

22 might have been on the 18th or 19th. I said, well, Mr. 

23 Lancour, your own admission here over a year ago says 

24 you got it on the 17th. ~ell, finally he said, yeah, I 

25 did. 
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What was he trying to do? He was trying 

2 to get it. outside that five days. That's exactly -- we 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

?3 

24 

25 

submit that's the only interpretation of the evidence. 

The letter dated the 12th, the 17th is 

what he was trying to get around because that's when he 

got the security, and that security, common sense tells 

us, was given in lieu of payment. Like Mr. Keith says, 

if the parties have agreed upon something in lieu of 

payment I would not recommend to prosecute. 

Mr. Lancour I'm sure is a fine man 

individually, he's a very intelligent, very glib, 

experienced, very educated. He knew what he was doing, 

we submit, he knew full well what he was doing and he 

was using all he could to get what he could voluntarily 

and then trying to use a criminal prosecution without 

admitting or stating what he had gotten previously in 

order to nail this young man to the wall. And that's 

what he's effectively done. 

The one thing that hasn't really been 

contested here is that the difference in figures in 

1984 and 1985 on net profit was -- well, including 

everything, the difference was eighty-six thousand nine 

hundred and fifteen dollars. There's no getting 

around that, there is no qettinq around it and no 

evidence to contradict that. The only way he could get 
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the money from wholesale sales was to do it by going to 

2 the auctions. 

3 There is no denying that he was cut off 

4 from the auctions. They say, well -- you remember how 

5 carefully he phrased that question: Did Triangle order 

6 him not to attend the auctions? Mr. Lancour says, no. 

7 Be was not asked did Triangle spread the word to anyone 

a else in this qroup that Bob Cash says deals together to 

9 do it. Be wasn't asked that and he didn't answer that, 

10 not to this moment he hasn't answered it. The question 

11 was very carefully asked, was Triangle stopping him. 

12 As far as Triangle ordering him not to 

13 go, who in the world would have thought it was 

14 necessary after being falsely or wrongfully charging the 

15 man with a .criminal offense. Be would have been fool 

16 to go up there after that had happened, so it wasn't 

17 necessary for them to order him to. 

18 But the other auctions in this group as 

19 Bob Cash -- probably you're familiar with NADA, the 

20 little manual for the retail sales and whatnot, that's 

21 the National Automobile Dealers Association -- Bob Cash 

22 says it was a similar organization among these auctions 

23 right there in the area. 

24 Under the evidence can anybody doubt but 

25 what the word went out about these prosecutions as a 
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result of that he was cut off, a young industrious man 

2 who has worked hard since he was -- by these respected 

3 business .people said since he was a youngster. And his 

4 business is knocked in the head like this because of a 

5 prosecution, that these people couldn't wait another 

6 thirty days to get their money. 

7 Now, that's what this boils down to. In 

a addition to that the court has told you and you'll find 

9 that in the instructions of the Court, has told you the 

10 items that you .can consider a9cording to your 

11 interpretation of the evidence, loss of injury to his 

12 business. Right here you have one year eighty-six 

13 thousand, another year, Mr. Wommack -- and nobody has 

14 questioned his testimony, he says right now we've got a 

15 possible profit of twenty-three thousand. Mr. Wommack 

16 when asked: What's it going to be for all of '86? No 

17 question in my mind it's going to be a deficit, that 

ta will be eaten up by expense items that have to be taken 

19 care of between now and the end of the year. 

20 So what that means is there's going to be 

21 another figure over here of loss from '85 to 

22 '86 that will exceed the fact that right now the 

23 twenty-three thousand there's going to be a deficit at 

24 that time. If there's a deficit there that's even an 

25 additional loss that's tied onto '86. 
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The Court says any embarrassment, 

2 humiliation, mental suffering, or insult. Now, two 

3 officers have come in here and explained -- and 

4 incidentally, you heard Mr. Eugene Wingfield, ~n 

s experienced investigator over here, when asked about 

6 prosecution he said, the instructions the magistrates 

7 have here, and he said his desk was next to them or 

a right there at them, and he hears it day in and day 

9 out, is that if some arrangement has been made to pay 

10 something, do not issue a warrant. 

11 That's basically the same thing Mr. Keith 

12 says, if arrangement has been made, and this telephone 

13 call originated by Mr. Sale could have been nothing but 

14 an arrangement. 

15 Do you remember -- you remember, I asked 

16 Mr. Lancour: What other effect.could that telephone 

17 conversation have than to be an implied agreement that 

18 if you sent those titles requested by Mr. Sale no 

19 prosecution would take place? Mr. Lancour hasn't 

w answered that now because he can't. He said he didn't 

21 agree with it, that's the reason why I guess that he 

22 says he didn't agree with it, but he allowed it to 

23 happen, nobody tried to set it aside. 

24 Mr. Sale says, well, he.didn't send 

25 collateral because I couldn't use it. Mr. Sale got 
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exactly what he requested. . If he got those things if 

2 he got those titles, all he had to do was pick up the 

3 telephone, dial a number in Lynchburg, and say, Mr. 

4 Cash, I want a full assignment on these things, I 

5 don't want to be able when you pay your money just to 

6 qive them back to you, I want a full assignment and 

7 whatnot and Danny Cash would have had an opportunity to 

8 furnish them. 

9 Did Mr. Sale do that? No. And I quess 

10 the reason he didn't· was because Mr. Lancour by then 

11 was probably on his way to the magistrate's office -t;o 

12 qet the warrants that Danny Cash had thouqht would ~ot 

13 be issued because these titles had been sent, these 

14 titles protected him. 

15 We don't need a long discussion about 

16 what Triangle's policy is and this, that, and the other 

17 to know that. The uncontradicted evidence is that when 

18 he sent these titles to cars on his lot that he could 

19 not -- he could not sell those cars without qettinq 

20 those titles back from Triangle. He was effectively 

21 blocked from doing anything with that. 

22 Of all thinqs my other counsel over 

23 here, Mr. Mullen, tells you, well, look, or he asks the 

24 witness, rather, well, you know, it miqht have involved 

25 you being guilty of fraud, but couldn't you have done 
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it. Can you imaqine saying, well, you know, would you 

2 be willing to commit fraud to do it, would you commit a 

3 crime to do it. That's the only way he could have done 

4 it would be to sell them not having the title. 

5 So then they say, well, he could have 

6 sold it title attached, but they admitted that to do 

7 that he would still have to contact Triangle and get 

a those titles back and the only way he could get it 

9 back which was the purpose, the agreement would be to 

10 pay the debt. That's the security, that's the 

11 collateral, and that's the collateral that's never been 

12 questioned as being collateral until this very minute 

13 in this courtroom. 

14 The admissions said it was held as 

15 collateral, that's always been the position. If he 

16 wanted more he could have asked for it. 

17 within the five days set by the letter. 

18 with the requirement. 

That was 

That complied 

19 The prosecution was for one purpose we 

20 submit and one only and that was to nail him to the 

21 wall and make him make some extra arrangements in 

22 addition to what he had already done so they could 

23 get their money a little sooner. 

24 We ask you to look particularly at all 

25 those instructions, but notice this instruction three, 
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please. The Court instructs the jury that you shall 

2 find a verdict for the plaintiff, Daniel Cash, if you 

3 believe from the greater weight of the evidence, not 

4 beyond a reasonable doubt, but if you believe by the 

5 greater weight of the evidence, each of the followinq 

6 two thinqs: one, the existence of an ulterior motive 

7 on th~ part of the defendant such as the collection of 

8 a debt, that's the ulterior motive, instead of a desire 

9 to brinq the plaintiff to justice. If that's his 

10 primary motive, that•'s half of what has to be proven. 

11 The other is that he did an act an abuse 

12 of the process not proper in the reqular prosecution of 

13 the proceeding. And we submit that was done by qoinq to 

14 qet by qetting these titles, by crediting the cash 

15 and by still going ahead then and issuing -- askinq for 

16 issuance of a warrant without no.tifying the registered 

17 the magistrate, rather, that he had titles and cash 

18 to more than secure the debt. 

19 THE COURT: Twenty minutes, Mr. Johnson. 

20 

21 BY MR. JOHNSON: 

22 Now, as far as the testimony of Mr. 

23 Lancour, and I'm not going to go over the testimony of 

24 the plaintiff's witnesses because you've heard it, I 

25 would be happy to comment on it, but as we say, it's 

463 Page 412 

.... ,-... :~·:•.-, ... -----:-·· -~--- _'": ______ -

.. ;,_ 

.. • .. -· 
: '. 
I 



late in the day. The fact that he had read this notice 

2 the fact that he knew about that, that he disagreed 

3 with Mr •. Sale, he didn't question that Mr. Sale had 

4 done it, he disagreed with it, he didn't make his 

5 disagreement known at the time, because he was 

6 interested in getting the money. The fact that he is 

7 experienced, if the check is not satisfied within five 

8 days it didn't may any difference. 

9 Well, this is contrary to what Mr. Keith 

10 and also Mr. Wingfield said tl)at it made all the 

11 difference in the world. It says, he was asking 

12 about, well, did you get a reassigment? No. Did you get 

13 any lien? No. Then I asked him: Did you ask for one? 

14 No. They were satisfied to hold those titles, they 

15 knew that they had a stranglehold on him. He had to 

16 leave those six cars sitting on his lot the entire time 

17 until it was paid. He might have been able to sell one 

18 of those and paid part of the debt, but he couldn't do 

19 it because they had the title up there. 

20 Then he talks about the reason that they 

21 prosecuted in this instance. And really all he and 

22 Mr. Sale could say when you pointed it down was it was 

23 company policy. We pro~ecute.all of these matters. 

24 Then why on earth did they spend weeks waiting to 

25 prosecute .trying to get what they could and when they 
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finally got everything they could then and then only 

2 did they seek to prosecute if that's all they were 

3 interested in. 

4 We submit, we respectfully submi~ it's 

5 perfectly obvious what has happened here. These people 

6 have brought about a situation that ruined Danny Cash, 

7 that if he ever can recover financially it's going to 

8 be in an entirely different type of business. Triangle 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I guess fights fir~ with fire. 

Be's joined with somebody else trying to 

start his own auction down here and he tells you that 

all he does down there really is auctioneer. Be's 

still working on his business, but you see what the 

result has been, a thriving business up until that 

time, and notice this, what is it that's uncontradicted 

in 1983? Be had paid these people sixty-three thousand 

eight hundred and seventy-five dollars; 1984, he paid 

them seventy thousand three hundred eighty-four 

dollars; a total of a hundred and thirty-four dollars 

and two hundred and fifty -- a hundred and thirty-four 

thousand two hundred and fifty-nine dollars is what he 

paid them in '83 and '84. 

Then he's· treated like this after 

that's done because he made a foul up in his bank book 

and nobody questions that. You heard Mr. Wommack's 
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testimony, it's a mistake he made and he knows he made 

2 the mistake. But the point is you can't whip somebody 

3 just because they made a mistake, you can't kick them 

4 under the table, you can't ruin their business by 

5 issuing a warrant if there was no earthly reason for 

6 it, no justification. And we submit that if he had 

7 told that magistrate that, I have gotten twenty-four 

8 hundred fifty-four dollars, I've qot six titles to 

9 vehicles sitting on Danny Cash's lot that he can't get 

10 back and the wholesale value somewhere around twenty-

11 two to twenty-four thousand dollars, that magistrate 

12 would not have issued that warrant. 

13 

14 

15 

16 

THE COURT: Mr. Johnson, you have twenty­

three minutes. 

MR. JOHNSON: Thank you. 

17 BY MR. JOHNSON: 

18 That's the case, ladies and gentlemen, 

19 that's the evidence that you've heard, we submit. We 

20 ask that you simply look at the evidence, compare those 

21 with the Judge's instructions, apply one to the other, 

22 decide who brought this situation on and who should be 

23 responsible for this. 

24 We. have tried to do what we can to 

25 present this case to you and now it's your duty and 
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yours alone to decide this and we simply ask and I'm 

2 sure you will attempt to do this, that you decide this 

3 according to the law and the evidence, the evidence 

4 that you've heard and the law given you by the Court. 

5 Thank you. 

6 THE COURT: Mr. Mullen. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CLOSING ARGUMENT 

BY MR. MULLEN: 

I want to thank each of you as members of 

this jury for sitting here today and taking the time 

and listening to all of this testimony and looking at 
all of these exhibits and paying very close and good 

attention and coming down here to the end of it now. 

I talked with you a little bit in opening 

this morning, yesterday morning, rather, about trial 

procedure. And one of the things that I indicated to 

you in a civil case is .that after I finish speaking 

with you and giving you my closing statements I don't 

have another opportunity to come back and talk to you, 

Mr. Johnson does, he has about twenty-one or twenty­

two minutes left. 

So I would ask of you only this: If 

there is something that I fail to cover and something 

that he talks to you about, please remember that I do 
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not have another opportunity to respond and I would ask 

2 you only to think of what I would have said had I had 

3 that opportunity. 

4 I would like to talk to you a little bit 

s about the law of this case, and the law is contained in 

6 the Court's instructions. Some of these instructions 

7 are of greater importance, perhaps, in being able to 

8 understand this case than are others. I do not mean to 

9 take away from any of the others, but there are some 

10 that I wish to point out. 

11 First of all, Triangle Auto Auction does 

12 not have the burden of convincing you of anything in 

13 this case today. Had we chosen to offer no evidence 

14 you could have gone and decided this case and if there 

15 had not been more evidence than not to convince you of 

16 Mr. Cash's claims against Triangle you must have 

17 returned your verdict in favor of Triangle. 

18 We did, however, choose to come into this 

19 courtroom and tell you exactly what happened. All of 

20 our witnesses have been honest and open and aboveboard 

21 and I think you appreciate that. 

22 Now, as. it relates to the law of this 

23 case, Triangle Auto Auction is being accused of . 

24 malicious abuse of process. That's something that you 

2s don't hear. much about, you don't see many cases in 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

court. You need to know and have some understanding of 

what the terms are. The best way I think I can deal 

with that is to put it on this chart board for you. 

Mr. Johnson is in a position of h~ving to 

prove malicious abuse of process. One of the elements 

of that tort, and a tort is a wrong, is malice, he 

must show on the -- on behalf of Triangle Auto Auction, 

Incorporated, a sinister or corrupt motive in bringing 

about the prosecution of Mr. Daniel P. Cash. 

Por instance, some examples of a sinister 

or corrupt motive, hatred, spite, a desire to injure, a 

conscious disregard of Mr. Cash's rights. I'm going to 

get into the evidence in a few minutes and ask you if 

you can honestly conclude from any of the evidence 

whether that was presented on behalf of the plaintiff 

or on behalf of the defendant· or any combination 

17 whatsoever. There has been no evidence whatsoever that 

18 Triangle Auto Auction had a sinister or corrupt motive. 

19 In addition to that, in order to find a 

20 verdict for the plaintiff, Mr. Cash, you must find that 

21 Triangle Auto Auction abused process, that they had a 

22 perverse purpose, that they made a wrongful use of the 

23 criminal laws and the criminal process of the State of 

24 Virginia. 

25 Now, what is process? That's simply the 
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arrest and prosecution procedure through which Triangle 

2 Auto Auction went. Now, having said that, and please 

3 keep in mind we do not have to disprove anything, they 

4 have to prove by the greater weight of the evidence 

5 each of these elements. 

6 Instruction number A tells you it is not 

7 malice for Triangle Auto Auction to have instituted the 

8 criminal proceedings against Cash for his giving the 

9 bad checks if Triangle had a genuine desire to see 

10 justice done, to enforce the law, or to punish the 

11 guilty. 

12 It is not malice if any of these were the 

13 motives of Triangle Auto Auction continuing the 

14 prosecution once it's started. And regular, legitimate 

15 use of the criminal process for the bad checks even 

16 with a bad intention on the part of Triangle Auto 

17 Auction, which I do no~ for one minute concede, is not 

18 malicious abuse of process. 

19 On the other hand instruction number c 

20 tells you this: The making or delivery of checks --

21 and we• re talking about these checks, the bad checks 

22 returned by the bank upon which they were drawn for 

23 insufficient funds after five days written notice of 

24 the return by the holder and without payment having 

25 been made -- now, payment having been made means 
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sixteen thousand four hundred and twenty-three dollars 

2 is priina facie evidence of the intent of the maker 

3 to defraud the holder. The maker is Mr. Cash, the 

4 holder is Triangle Auto Auction. 

5 This is a form of grand larceny, a 

6 criminal felony, and is prosecutable as such under the 

7 law of Virginia. 

a You must not base your verdict in this 

9 case in anyway whatsoever upon sympathy, upon bias, 

10 upon guesswork, or upon speculation. You must base 

11 your verdict solely upon the evidence and the Court's 

12 instructions. 

13 The Court further instructs you in number 

14 B, any fact that may be proved by direct evidence, 

15 testimony from the witness stand, exhibits, that sort 

16 of thing, may be proved by circumstantial evidence. 

17 That is, you may draw all reasonable, reasonable, and 

18 legitimate, legitimate inferences and deductions from 

19 the evidence. 

20 In the course of my further argument I 

21 want to discuss that instruction with you. When you 

22 qet to the point of determining what your verdict 

~3 should be in this case, the Court tells you this: If 

24 you find your verdict for the plaintiff, Daniel F. 

25 Cash, you shall award him compensatory damages for the 
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loss or injury he has actually suffered. That means as 

2 a result of Triangle Automobile Auction Company's 

3 actions. 

4 When you get ready to go into your jury 

5 room, I would like for you to take this pile of 

6 exhibits and look them over as you've done during the 

7 course of this trial, and it's been a little difficult 

8 to try to listen and look at the same time, take them 

9 with you if you will and go through them. 

10 Look at the bad checks that were returned 

11 by the bank upon which they were drawn, the ones that 

12 Mr. Cash g·ave. 

13 Look at the sales slip for the Ramcharger 

14 where Triangle was paid a portion of the money it had 

15 coming. 

16 Look at the notice letters, pay close 

17 attention, if you will, to the authority for the notice 

18 letter. It incorporates the law of the State of 

19 Virginia that is sometimes referred to as the Code of 

2o Virginia. It says and I quote: "This letter is your 

21 notification that you have five days from the date of 

22 

23 

24 

25 

this letter within which to pay by cash or certified or 

cashier's funds the above.amount, which is the amount 

of the bad check, to Triangle Auto Auction, Inc. If 

you do not then the necessary warrants will be secured 
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for your prosecution •. 

2 There are three of these letters. There 

3 is a bond which Mr. Cash posted. There are other 

4 exhibits which are of importance. The letter from 

5 Statesville Auto Auction, if you will, please read 

6 that: If you have any questions -- I'm sorry. We have 

7 been advised by our insurance company, Auction 

8 Insurance Agency of Alabama, that they are no longer in 

9 a position to insure your transactions. Until we 

10 receive word from this insura~ce agency, we will not be 

11 able to transact business with you. 

12 And the letter from High Point: This ~s 

13 to inform you that you are no longer an authorized 

14 dealer at the High Point Auto Auction. This means that 

15 you will not be permitted to buy nor sell automobiles 

16 at the auction in the future. · I am sure you understand 

17 the reason for us having to take this action. 

18 There is no letter from Triangle Auto 

19 Auction, there is none from Fredericksburg. There is, 

20 however, the checks stubs for the bad check records 

21 that Danny Cash created in his checkbook. There is in 

22 red the figures penciled in or penned in by his 

23 accountant, which show the correct red deficit balance 

24 and a pattern of ~ssuing bad checks going on for 

25 several months. 
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There is in addition to that the bank 

2 statements, every one of which indicate returned check 

3 charge after returned check charge after returned check 

4 charge. 

5 And finally there is a new account opened 

6 with a balance of twenty-one thousand nine hundred and 

7 eight dollars and sixty-two cents. These exhibits are 

8 important in my judgment to your deliberations in this 

9 case. 

10 I feel that I must comment upon the 

11 evidence that has been brought before you in this case. 

12 Danny Cash in his testimony, I kept the checking 

13 account, I wrote the bad checks, I added when I should 

14 have subtracted. My bank statements told me thirty-

15 five bad checks in four months and, members of the 

16 jury, that doesn't stop him, he's still doing it, just 

17 not as often. No one else has prosecuted him, does 

18 that mean that Triangle shouldn't have. 

19 In this case he wrote the bad checks, he 

20 got the letters, he ignored his bookkeeper, and if he 

21 got the overdraft notices then what did he do with 

22 them? Be threw them in the trash. 

23 He could have sold the cars that were on 

24 his lot at some other auction, but he 'chose not to 

25 because he didn't want to take a beating on them, he 
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didn't want to lose money. It made no difference to 

2 him that Triangle managed to lose sixteen thousand four 

3 hundred and twenty-three dollars because of what he 

4 did. It made little difference to him that he kept 

5 twelve thousand dollars of Triangle's money for eighty-

6 seven long days. 

7 I'm going to tell you in a few moments 

a why I think your verdict must be for Triangle Auto 

9 Auction and I think you've gotten hints just from the 

10 statements that I made about Mr. Cash. 

11 I'm privileged to represent Triangle Auto 

12 Auction. I said that to start with and I say it now. 

13 It is on the other hand an unpleasant task that I have 

14 at this time to talk to you about Mr. Cash and his 

15 dealings with Triangle. But the way I have been 

16 brought up and the way that I' practice law I don't know 

17 any other way but to t~ll it like it is and that's what 

18 I intend to do. 

19 Passing bad checks is grand larceny, 

20 larceny is stealing, and stealing is a crime. The law 

21 of the State of Virginia says so and none of us in this 

22 room have the power to change that, nor should we. 

23 How much stealing went on in this case? 

24 Sixteen thousand four hundred and twenty-three dollars. 

25 When the merchant gets the three bad checks as in this 

475 Page 424 



case, exactly what's he supposed to do? The merchant 

2 is Triangle Auto Auction. Number one, he can iqnore 

3 it, but that's not practical, he's short sixteen 

4 thousand four hundred and twenty-three dollars. 

5 Number two, he can try to collect it, 

6 peaceably if possible, civilly in the course of the 

7 Commonwealth of Virginia if necessary. And thirdly, 

8 and there is an important distinction between 

9 collecting civilly and prosecuting criminally. They 

10 are two different animals, different standards of 

11 proof, different courts. 

12 Obviously as far as Triangle is concerned 

13 in this case number one is out, they couldn't afford to 

14 iqnore it, they have to operate. So they tried to 

15 collect it, but Mr. Cash didn't pay it. Now, keep 

16 in mind that Mr. Cash owes sixteen thousand four hundred 

17 and twenty-t~ree dollars. He doesn't owe just twenty-

18 four hundred and fifty-seven dollars, he doesn't owe 

19 just two thousand, he doesn't owe just some other 

~ amount of money. Part payment by Mr. Cash is not the 

21 same as full payment by Mr. Cash. 

22 Now, that's one side of the coin. The 

23 other side of the coin is Triangle's actions toward the 

24 prosecution of Mr. Cash. That's the criminal process, 

25 not the civil collection one. Time in this case does 
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not stand still and allow only one area to proceed and 

the other to stop. It doesn't work that way. 

Triangle must operate its business and 

its account is short the amount of the bad checks that 

have come back from the bank here in Lynchburg. The 

bank in Radford took the money out of Triangle's 

account. 

So far as an agreement is concerned, 

show me the witness from that witness stand who 

testified that there was ever an agreement not to 

prosecute. That's not what the letters say, that is 

not what t·he witnesses say. That is an implication and 

an inference that Mr. Cash drew and unjustifiably so. 

In order to have an agreement both 

parties must agree. One can't dictate as in this case 

when Mr. Cash said I will do this, I will do that, I 

won't do this, I won't do that, but there is a problem 

here, something is wrong. 

The question is: Who is on trial in this 

case? Is it the check passer, Mr. Cash? No. Is it the 

check received? Yes. But what did they do, what did 

Triangle Auto Auction do? They made an effort civilly 

to collect what was due them because it had been stolen 

from their auto auction by Mr. Cash, but Mr. Cash says 

25 I only borrowed your money. But Triangle never agreed 
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to that, they didn't want their money borrowed. 

2 Mr. Cash says besides, I paid it back. 

3 That's not relevant. The commonwealth's attorney from 

4 Montgomery County who advised Triangle told you the 

5 crime was committed when the check bounced. Mr. Cash 

6 says, you cost me my business profits, you cost me my 

7 reputation, you, Triangle, cost me mental distress, 

8 humiliation, embarrassment, and, yes, attorney's fees. 

9 But let's look at these for a moment. 

10 The business, Mr. Cash said b~cause of the letters, but 

11 read the letters, Auction Insurance Agency of Alabama, 

12 High Point Auto Auction, you know why we're doing this. 

13 Fredericksburq, deal in cash and deal in titles, sure, 

14 we 1ll do business with you. 

15 Mr. Cash says, I don't have cash and I 

16 don•t have hard titles. That•s Triangle's problem? 

17 Triangle caused that? 

18 Where is the testimony that Mr. Cash was 

19 barred from doing business thereafter at Trianqle Auto 

20 Auction? There's none. As far as this case is 

21 concerned I as their attorney do not have to negate, 

22 negative, minus, cut out every other possible cause of 

23 a loss that Mr. Cash sustained. If he has sustained 

24 any, and the testimony is by his bookkeeper that he 

25 has. 

478 
Page 427 



2 

3 

4 

5 

6 

But just for the fun of it and just for 

argument sake and just to make sure you understand, 

let's try a few causes anyway, possbile causes. Mr. 

Johnson said in his opening statement there was.a mix­

up in communication between Mr. Cash and his 

bookkeeper. Well, look at the checkbook stubs for 

7 yourself. You tell me how anybody can operate any 

8 business successfully and effectively when he doesn't 

9 know what kind of money he has in his checking account 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

and exactly whose responsibility is it to insert the 

entries into the checking account if it is not Mr. 

Cash's. 

Now, he inserted a few entries here and 

there and he messed up what he did. Let's look at Mr. 

Cash's bookkeeper. Well, you know, maybe he's got some 

responsibility here, because it took him about six 

weeks to get around to doing one of the statements, 

the October statement, I believe it was, it could have 

been the November, and he didn't tell Mr. Cash that he 

was overdrawn thirty-four thousand dollars or whatever 

21 the amount was until sometime in December. You know, 

22 maybe the bookkeeper has got some fault. 

23 Mr. Cash's bank statements, they show a 

24 pattern, a pattern, if you will, over a period of four 

25 months of bad checks. Triangle is responsible for 
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that? Amazing. 

2 What about the public records, you know, 

3 we don't do criminal trials in secret in Virginia and 

4 thank heavens that we don't. Criminal information is a 

s matter of public record and it should be. Maybe the 

6 Commonwealth of Virginia is responsible at least in part 

7 for some of Mr. Cash's so-called losses. 

8 What about the community talk. None of 

9 the community members in this case presented themselves 

10 in this court to say I heard it and here's how I heard 

11 it and here's where I heard it and I heard it from 

12 Triangle. Show me one that testified from that witness 

13 stand. There weren't any. 

14 Other possible causes, business 

15 conditions. All of us sitting here know that business 

16 conditions fluctuate up, they fluct'uat~ down. 

17 Sometimes the economy .;is good, sometimes it isn't, 

18 sometimes car dealers run sales, cut rate financing, 

19 what have you. Interest rates, Mr. Cash himself had to 

20 admit affect his business and his ability to make 

21 money. 

22 The general economy, whether people are 

23 employed and spending money or whether they aren't 

24 affect his ability and yours and mine to earn a living. 

25 Mr. Cash said he suffered humiliation, he 
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suffered embarrassment and so forth and so on. Is 

2 Triangle responsible for that? Answer this question 

3 for me, if you will: Why shouldn't someone who issues 

4 sixteen thousand four hundred and thirty-two dollars in 

5 bad checks be embarrassed and humiliated because he did 

6 it? Why shouldn't he suffer somewhat? His victim 

7 

8 

9 

does. 

Mr. Johnson in his opening statement 

said, Mr. Cash couldn't pay these checks, but that's 

10 not what the Bank of Forest check stubs show you. Be 

11 had twenty-eight thousand and some dollars in it in 

12 January and he didn't pay until February. Be surely 

13 could have paid. He had cars on his lot. Now, true he 

14 sent some of the titles to Radford, but he could have 

15 very easily have gotten those titles back. And he had 

16 other cars, he didn't have to·sell those, he could have 

17 sold those cars and should have sold those cars and 

18 should have taken that money within the notice period 

19 to Triangle Auto Auction. 

20 Be could have borrowed the money from his 

21 father, but he didn't want to. He and he alone wanted 

22 to dictate the terms of repayment or payment to 

2~ Triangle Auto Auction. 

24 Now, let's talk Triangle Auto Auction and· 

~ see what they did. The commonwealth's attorney's 
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assistant from Montgomery County tells you that four to 

2 five years ago because of problems with bad checks that 

3 Triangle was experiencing they consulted him. At that 

4 time and in those conferences he explained to them what 

5 the law of the State of Virginia is. 

6 And the question came up, suppose we go 

7 ahead and start prosecution and we get part payment or 

a suppose there is part payment made on the bad checks? 

9 The commonwealth's attorney tells him that doesn't make 

10 any difference, go ahead and prosecute. 

11 But there are other checks and there are 

12 other balances. Before Triangle Auto Auction could 

13 even secure a felony warrant for Danny Cash on even one 

14 of these bad checks, some representative had to go to 

15 the magistrate's office and therein presented with a 

16 notice in the magistrate's office which says if all you 

17 want to do is collect your money, go somewhere else, 

18 don't bother us with criminal prosecution. 

19 On the other hand, if you want to see 

20 justice done, if you want to see the guilty punished 

21 and so forth and so on, fine, we're here to help you, 

22 go see the commonwealth's attorney. And Mr. Lancour 

23 did. 

24 Thereafter Mr. Johnson on behalf of Mr. 

25 Cash went to Montgomery County, Virginia and 
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participated in the discussions which resulted in the 

2 prosecution being dropped or dismissed. But who did 

3 it? It was not Triangle Auto Auction or any of its 

4 representatives, it was the judge who dismissed the 

5 charges upon the recommendation of the commonwealth's 

6 attorney because the commonwealth's attorney knew what 

7 was going to happen anyway. 

8 I think you can tell from his testimony 

9 he didn't like that law and he would like to go ahead 

10 and prosecute, but he knows w~at's going to happen so 

11 why fight the system. 

12 Who had control of the criminal 

13 prosecution once it was initiated? The State of 

14 Virginia did, because Triangle could not dismiss those 

15 charges. 

16 On the other hand, who passed the bad 

17 checks? Mr. Cash did. Who ignored the handwriting in 

18 the checkbook? Mr. Cash. Who ignored the writing on 

19 the letters? Mr. Cash. Who ignored the overdraft 

20 notices and the bank statements? Mr. Cash. And I could 

21 go on and on and on, but I'm not going to do that. Who 

22 thumbed his nose thirty-five times at the law and 

23 passed bad checks? Mr.. eash did. 

24 On the other hand, who followed the law? 

25 Triangle Auto Auction did. But who got sued? Not Mr. 
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Cash, Triangle Auto Auction. 

2 The law of the State of Virginia says 

3 that passing bad checks is a criminal act. The 

4 prosecutor says prosecute. Mr. Cash on the other hand 

5 says, take my twenty-four hundred and fifty-seven 

6 dollars, take my two thousand dollars and take six 

7 pieces of worthless paper, but under no circumstances 

8 prosecute me. And then Triangle has to defend its 

9 actions in this ·court. 

10 Mr. Cash goes a step further and he says, 

11 do this because I'm suing you for two hundred and fifty 

12 thousand dollars. I ask you this: Where is the 

13 malice, who has ~he sinister, the corrupt, and the evil 

14 motive, if it's not Mr. Cash? Who has abused the 

15 system? Mr. Cash. But then again, maybe it's the 

16 bookkeeper, maybe it's the bank, maybe it's the 

17 insurance company, maybe it's High Point Auto Auction, 

18 maybe it's Fredericksburg Auto Auction, maybe it's the 

19 National Automobile Dealers Association, maybe it's the 

20 public, and maybe it's the prosecutor who testified. 

21 Maybe just maybe sometime, some day it will occur to 

22 Mr. Cash that he, Mr. Cash, is the one who abused the 

23 system. 

24 You folks sitting on this jury are the 

25 conscious of this community. You're the conscious of 
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Lynchburg, in a greater sense you're the conscious of 

2 the people across the State of Virginia, and if the 

3 message that you want to send to merchants across this 

4 state is, don't prosecute bad check passers because 

5 you'll get sued, then send that message. 

6 I would remind you of this, in the 

7 questions that I asked you before you took your seats 

8 as jurors, I asked you if you could be fair in reaching 

9 your verdict and you said you could. I remind you of 

10 

11 

12 

13 

that commitment, I expect you to do that and I have 

every conviction in my heart to know that you will do 

exactly that. 

You have a verdict form which the Judqe 

14 is qoinq to give you. One of the lines on that verdict 

15 form entitles you, allows you, not entitles you, it 

16 allows you to enter your verdict for the defendant, 

17 Triangle Auto Auction. And that's what I'm here to ask 

18 you to do. 

19 Triangle Auto Auction did not, and I 

20 repeat, did not maliciously with a sinister motive 

21 abuse any process or did it abuse Mr. Cash. On the 

n other hand I've already told you who abused whom. 

23 If you would, please keep in mind I do 

24 not have a further opportunity to respond. I do want 

25 to make one or two more comments about a so-called 
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aqreement. There never was an agreement. There was 

2 dictatorial tactics on the part of Mr. Cash, there was 

3 not an agreement not to prosecute by Triangle, there is 

4 not evidence that there was an agreement. 

s Thank you very much. 

6 THE COURT: Mr. Johnson. 

7 

8 CLOSING ARGUMENT 

9 BY MR. JOHNSON: 

10 I'm not going to stand here and tell you 

11 what it was and it wasn't because it's not up to 

12 Joe Johnson to decide this case and I wouldn't be 

13 presumptuous enough to stand up here and tell you what 

14 there was and what there wasn't. That's your decision. 

15 If you look at this evidence, if you can 

16 consider this evidence with your· own good judgment and 

17 the law given you by the Court and say not what Mr. 

18 Mullen thinks, but what. you think about whether there 

19 was an agreement, which he says Mr. Cash dictated and 

20 his own clients say that Sale called and asked for 

21 this, nobody has denied that. If you can say that 

22 wasn't an agreement and it was sent for some other 

~ reason, then you dec~de the case his way, not because 

24 he says so, but because you see it that way. 

25 I submit it defies all reason, human 
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nature, and common sense to say that for some other 

2 unstated reason Mr. Sale called and asked for titles 

3 valued at more than the value of the debt, and for some 

4 unstated reason this young man sent titles that 

5 prevented him from selling those cars. And they can't 

6 tell us any other reason. Each of them said, well, no, 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

no, no, it wasn't an agreement, wasn't an agreement. 

What was it? What was it? 

You're here to apply the law and apply 

the evidence, but you're here primarily to use your own 

good common sense. That's what I ask you to do, not 

the fact that he stands up here and tells you such and 

such and such. I wouldn't presume to tell you because 

of what I think. You look at the evidence, if you will. 

Let me just answer a few of these things 

because you've heard a dissertation here on the 

impropriety of passing bad checks and on his mistake 

and everything most except what this case is concerned 

with. 

We told you at the very beginning that he 

made a mistake on his bank book. Many people have done 

that. Many people have ~ade a mistake. It so happened 

because he deals in purchasing automobiles and whatnot 

it was a rather large mistake. And he had to for four 

months, for four months because of all this turmoil he 
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did have some checks returned. 

2 But remember this, the language has 

3 been used, bad checks, there is not one single 

4 person ~ncluding Triangle who's lost a penny, they 

5 collected their money with interest, ladies and 

6 gentlemen. You talk about stealing, nothing has been 

7 stolen from them, nothing has been stolen from them. 

8 They got every bit of their money with four hundred and 

9 thirty-eight dollars interest on the money they got 

10 back. And if they had waited.a little bit longer they 

11 would have gotten it back without this prosecution. 

12 That's the point, that's the point. He's not right in. 

13 giving a bad 6heck and we're not attempting to say he 

14 was. 

15 But they're not right in taking advantage 

16 of a situation and holding this young man over a rack 

17 because he made a mistak~ and letting him think, and 

18 giving you every reason to think if he had paid no 

19 money -- if he gave these titles there would be no 

20 prosecution, he would have from thirty to forty-five 

21 days to pay it. And that's never been denied that he 

22 was given that impression by giving these titles. 

23 Now, the. statements made, well, they 

24 abided by the law. Did they, did they make a full and 

25 free and frank disclosure to that magistrate up there 



when they went to get the warrant? They had had so 

2 much trouble with bad checks and whatnot, why didn't 

3 they tell the whole story? 

4 If they had we wouldn't be here tpday, 

5 because we submit to you, use your own good judgment and 

6 decide whether that magistrate under that notice about 

7 an agreement, if they had told about these titles those 

8 warrants would not have been issued. He would not have 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

been arrested, they would have been paid their money, 

they would then -- he would then have gotten the titles 

back, and we would not be here today. And hopefully, 

hopefully he wouldn't have sustained this absolutely· 

catastrophic damage that nobody has been able to 

question one dollar of actually, but what he sustained, 

that's why we're here. 

Mr. Mullen pres·ents you a chart. Now, 

remember this, this is Mr. Mullen's chart. The Court 

has given you the Court's own chart about what malice 

19 is, not this thing about sinister and corrupt this, 

20 that, and the other, this way he wants to phrase it. 

21 But the Court tells you, and this is about as simple as 

22 you can get, malice·exists when the controlling motive 

23 for instigating criminal proceedings is any reason 

24 except a genuine desire to see justice done, to enforce· 

25 the law, or punish the guilty. In other words, to 
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carry out the criminal law. 

2 If it's any other motive, that's presumed 

3 malicious in law. Malice may be inferred from the lack 

4 of ~robable cause. If they had the titles, if they had 

5 the money, and yet if their motive in going ahead even 

6 with that was to collect the rest of their money, if 

7 that was their main motive, then by law they are guilty 

a of malice, they used the law maliciously for the 

9 purpose of furthering their own end as it were. 

10 Now then, just trying to be sort of 

11 touch a few of these things, Mr. Mullen says the 

12 letters, if you don't pay in five days. Well, 

13 according to his agreement that letter within five days 

14 they paid he paid, he furnished the collateral, 

15 he paid twenty-four hundred dollars, he furnished six 

16 titles. He guaranteed payment, ·wasn't he entitled to 

17 think he had met the terms of that letter by doing 

18 this? 

19 These people, Mr. Lancour said, well, I 

w didn't approve of the whole idea, Mr. ,Sale never could 

21 give a reason anything other than an agreement, sure, 

22 ·it was an agreement. You think this young man would 

23 take advantage of these fellows with their experience 

24 and this man's ability to express himself and so forth, 

~ you think he's the one that's misused them in this 
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situation. All he has done is make a mistake in his 

2 checkbook.which he admitted from the time I first stood 

3 up upstairs to talk to you about this case. Be's 

4 taken the stand, he's told you what happened, and no 

5 single thing of what he told you has been shown to be 

6 incorrect, not one single thing. Think about his 

7 testimony. 

8 Mr. Mullen said, well, he wanted to blame 

9 it on the bookkeeper. Did we? Be turned around a few 

10 ago minutes and says, maybe the bookkeeper was a little 

11 bit at fault. He first accused me of blaming it on 

12 the bookkeeper. What I told you from the beginning; I 

13 said, Danny Cash made the mistake. 

14 The only problem with the bookkeeper is 

15 whether they got a little bit upset with each other, 

16 but not bad -- was the fact that he didn't have a 

17 chance to check the books in October and November so 

18 Danny didn't know until. December that he had made the 

19 mistake. The bookkeeper didn't make the mistake, he 

20 just didn't get around to checking it for whatever 

21 reasons, that's all. 

22 Danny Cash is not trying to avoid 

~3 his responsibility. He paid back the sixteen thousand 

24 dollars plus interest to show his recognition of 

25 responsibility. They haven't lost a penny. As it were, 

491 440 

·­.. 
:.- .. ·· 
I , 1,~ ,, • 

~ ' : ~· -



he's lost the major part of his business, yes, he's had 

2 to pay a lawyer to represent him up there in Montgomery 

3 County. Certainly, he did, and that charge that never 

4 should have been brought in the first place. 

5 Then this letter from the insurance 

6 company. My friend, Mr. Mu~len, reads this and it ends 

7 saying -- the High Point letter-- he said, no 

8 indication of any knowledge on their part. The High 

9 Point letter says, and you look at it, quote: "I am sure 

10 you know the reason for us to take this action. • 

11 Now, we submit he did know the reason, he 

12 does know the reason, and we submit under the evidence 

13 you know the rea~on why it was taken. It was as Bob 

14 Cash has told you and it's not been denied, these 

15 people have an organization and when word went out 

16 including this insurance company whatever the name was 

17 that's on there, when the word went out they all cut 

18 him off, as it were, because these people had gotten 

19 a criminal warrant. That's the crux of this thing. 

w That's the basis of this suit and that's why we are 

21 here today. Not to justify his actions, that's been 

22 dismissed, to show these people that they can't deal 

23 fast and loose with the law of the Commonwealth of 

24 Virginia and use a criminal process improperly to 

25 collect a civil debt. That's why we're all here today. 

441 



It says -- Insurance Company in Alabama 

2 writes this. You know, I seldom just happen to hear 

3 

4 

5 

6 

7 

8 

9 

10 

11 

things by word of mouth from Alabama and I don't 

reckon you do either, but how did the insurance 

company in Alabama find out about it to write the 

letter unless the word had gone out to them, don't deal 

with this man, we want to teach him a lesson, he gave 

us a bad check, we had to prosecute him for it. 

Needlessly, but yet look at the effect on his life. 

Says, still giving bad checks, this didn't stop him. 

Where in the world is the evidence of him 

12 still giving bad checks. The evidence is that in 

13 October, November, December 1984, January '85 he gave 

14 bad checks, the first ones being uncontradicted, these 

15 to Triangle. From then a mistake had been made, he gave 

16 bad checks in those months. 

17 The only evidence I recall since January 

18 of '85 of a bad check, not a check, but a bank draft 

19 for an insurance premium was the one given to Mr. 

20 White, right over here, who said these have been signed 

21 ahead of time, run a substantial premium, it was 

22 returned, Mr. White said Danny came right over with 

23 cash and paid it. T~ere is no evidence of bad checks 

24 in '86, there is no evidence in this case we submit of 

25 bad checks. except October, November, December of '84 
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and January of 1985. That's what you have in evidence 

2 there is his statement for those months and yet he says 

3 still giving bad checks, what's he talking about. 

4 Now, the matter of never an agree~ent and 

5 so forth, what is an agreement? You know, we really 

6 don't need any law for that. An agreement is I tell 

7 you that if you'll do a certain thing then I'll 

8 do· something and you say, okay, that's fine with me, 

9 that's an agreement. 

10 Frank Sale says, what you got on your 

11 lot, he tells him, all right, you send me titles to 

12 cover this. Danny says, I'll send them, and did send 

13 them. That is an agreement in anybody's language and 

14 anyway you want to look at it, that's an agreement and 

15 that's within the five days notice. 

16 He had every reason to think he had made 

17 arrangements to take care of this, would have done so, 

18 in fact. Talk about not paying until February, but by 

19 that time he had to defend himself, had to get up money 

20 to defend himself on a criminal charge, had to operate 

21 without having cars on his lot because they held up 

22 titles, and then they say he delayed until just before 

23 the hearing to pay it·. He would have paid it in terms 

24 of the agreement if. they had let him rather than trying 

25 to force him to the wall in an unjustified criminal 

• • 
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charge. 

2 Now, it says someone had to go to the 

3 magistrate to comply with the law and to give the 

4 circumstances. Okay. We've said if he had given the 

5 

6 

7 

8 

9 

10 

11 

12 

13 

circumstances, if he had told that magistrate, you read 

that notice, you think about Mr. Keith's testimony, you 

think about Eugene Wingfield's testimony, what's done 

right across the street here, magistrates apply the 

same law all over Virginia, not just in Montgomery 

County, and you decide whether or not a disclosure was 

made or whether or not Mr. Lancour concealed having 

gotten this money and these titles so he could get a· 

criminal warrant issued to force the rest out of him 

14 somehow by criminal process. If he did, the Court says 

15 that is a basis for you to award a judgment to Mr. 

16 Cash. 

17 Now, it ~ays six pieces of worthless 

18 paper. If you believe that Mr. Frank Sale with his 

19 experience and Mr. Lancour with his experience asked 

20 for and received six pieces of worthless paper, then 

21 you consider that in your decision. If you really 

22 believe that they felt like these papers were worthless 

23 and if you think Mr. Sale would have asked for them if 

24 he thought they were .worthless, then you make your 

25 decision. 
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They weren't worthless, they eventually 

2 resulted in being paid by having those and they 

3 returned them on the 7th of February, so they certainly 

4 weren't worthless. 

5 Told about the message you sent to 

6 merchants, yes, every one of us wants to see people 

7 paid -- want to see people avoid bad checks, but Danny 

8 Cash has paid a big penalty already for making this 

9 mistake, all of this, he's paid a penalty. -

10 But the main thing, we submit to you, has 

11 to deal with here as to whether the message you send 

12 out is going to be go ahead, use the criminal process, 

13 don't tell the magistrate the whole story, get a 

14 criminal warrant on the basis of your own limited side 

15 of something, show the notices, show the return 

16 receipts, sh-ow the checks, but f'or God's sake, don't 

17 show the security, the collateral, the guarantee you've 

18 got because if you do they might not issue the warrant. 

19 Is that the message you want to send out? That's what 

~ was done by experienced business people. 

21 The Court's instructions very quickly, 

22 the first instructi_on, we don't -- Mr. Mullen talks 

23 about proof, we don't ~_ave to prove this, we have to 

24 establish it by the greater weight of the evidence, and 

25 not like a criminal case where you have to prove it 
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beyond a reasonable doubt. The inferences like why he 

2 was cut off from the auctions? All you have to decide, 

3 you weigh the evidence on one.side, evidence for the 

4 plaintiff, evidence for the defendant, if the 

5 plaintiff's evidence outbalances the defendant's 

6 evidence at all, he's proved his case. That's all 

7 that's necessary, that's what the Court tells you. 

a· Secondly, so there won't be any question, 

9 it's Triangle Auction that's being sued and the Court 

10 tells you they are responsible for the acts of Mr. 

11 Lancour and Mr. Sale. So don't get confused by that, 

12 don't say,· well, it hadn't been shown that anybody,·· 

13 Mr. Lancour or Mr. Sale did something. Trianql~ is 

14 responsible at law and here today for whatever you 

15 decide will be the law. 

16 I've already read you ·instruction three 

17 about the two things you need to find. Let me read you 

18 part of -- sort of summarize instruction four. The 

19 burden is on the plaintiff to prove abuse of process, 

~ that is by the greater weight of the evidence. That is 

21 that the criminal proceeding was instigated by the 

22 defendant, Triangle, with an ulterior motive other 

23 than bringing the plaintiff to justice. 

24 When a party has the burden of proof on 

25 an issue, then he must prove that issue by a greater 
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weight of all the evidence, which is what we have just 

2 talked about. This is sometimes called the 

3 preponderance of the evidence. It is that evidence 

4 which you find the most convincing. The testimony of 

5 one witness who you can believe would be the greater 

6 weight of the evidence. 

7 Now, you look at instruction four in 

8 connection with instruction five. I ask you to 

9 remember that, when you ~ead one consider it along with 

10 the other because this says if you believe the 

11 plaintiff -- the defendant rather, had an ulterior 

12 motive. That's what the case is about, if they had and 

13 if they used this ulterior motive to prosecute, then 

14 you find for the plaintiff here. 

15 Five tells you what an ulterior motive 

16 is. And this isn't Johnson talking~ this is the Judge 

17 talking, this is the Judge giving you the instructions. 

18 He tells you in instruction five what an ulterior 

19 motive is. The Court instructs the jury that if the 

20 primary motive of the defendant, when it instigated the 

21 criminal proceeding was to collect a debt due Triangle 

22 Auto Auction, Incorporated, rather than to punish the 

23 plaintiff for his supposed violation of the criminal 

24 law. This would be, and it's in quotes, ulterior 

25 motive on .the part of the defendant, that is Triangle, 
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as referred to in the other instructions of the Court. 

2 So those two together tell you that if 

3 their main purpose was to collect their money, that's 

4 an ulterior motive and that in itself is suffic~ent 

5 upon which you could exercise your duty to decide this 

6 case, and to base it upon that is sufficient. 

7 I've read you about the malice. If there 

8 is· any reason other than a genuine desire to have 

9 justice done by the criminal law, then you've got to 

10 find in the case, we submit, for the plaintiff. And that 

11 is malice as is required. Don't get hung up obviously 

12 on the term, instigated criminal proceeding. The Court 

13 tells you that just means one brinqing a criminal 

14 charge. You have the three warrants there, state that 

15 they issued on the complaint of Mr. Lancour, so he 

16 brought the criminal charge or -~ either/or cooperating 

17 actively in bringing the criminal charge, so that's not 

18 been denied. 

19 Eight tells you you can base your verdict 

20 on circumstantial evidence. Such evidence, for 

21 instance, as in right here, that's been testified to by 

22 the bookkeeper, Mr. Wommack. It hasn't been contested 

23 so those figures about the loss are exact. 

24 Now, the circumstantial evidence is that 

25 nobody has produced any reason other than what all of 
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the plaintiff's witnesses say that it was caused by not 

2 beinq able to do wholesale transactions at the 

3 auctions. So there again there's really no question 

4 about that. 

5 Then the Court tells you you are the 

6 judqes of the witnesses whether they have some ulterior 

7 motive, whether they have some reason to testify as 

8 they do. And I ask you to remember this as we said 

9 before, no one has shown one thing that Danny Cash has 

10 testified to yesterd-ay or today as being incorrect, not 

11 one thing. You decide whether the same can be said of 

12 the testimony of the defendants, that no agreement was 

13 had, that he gave the titles because he asked for them, 

14 but for some reason other than an understanding not to 

15 prosecute. 

16 That's all of these things that you decide 

17 whether or not those shall be accepted at full value, 

18 but think about the fact Danny Cash has not been shown 

19 or nobody has even claimed that he's testified falsely 

20 or incorrectly or incompletely at any time. 

21 Now, the damages. The Court instructs 

22 you if you find a verdict for him you base it on the 

23 loss of injury to his _business, this, which 

24 incidentally is still going on, we couldn't prove it 

25 past this date, but the business is going on. It's 
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24 
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still in tough shape, he's trying. Whether he can 

resurrect· it or not goodness only knows. 

Any embarrassment, humiliation, mental 

suffering, or insult. What does it mean New Year's Eve 

to be taken away from the business, your family and 

brought down to jail, fingerprinted, photographed 

among police officers that have been your friends all 

your life, still are his friends, humiliated in front 

of relatives, friends, and so forth. What's that 

worth, goodness knows I can't put a value on it, that's 

your duty and I wouldn't try to superimpose my 

judgment on yours, you use your own good judgment in 

that regard. 

Then thirdly, any actual out-of-pocket 

losses that were caused the defendant -- caused the 

plaintiff by the defendant. We have produced the fact 

that he had to pay a legal fee, he's had some expenses, 

they are little things that no value has been put 

on, but they're the facts. 

For instance, you remember the testimony 

about an eight car trailer truck picked up at auctions 

that he bought and had to sell at a loss because he 

can't pick up at auctio~s anymore because of these 

criminal warrants that were obtained without cause. 

Then the Court tells you two things, and 
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with this I'm finished, if you should find your -- if 

2 you find your verdict for the plaintiff, Danny F. Cash, 

3 you shall award him compensatory damages for the loss 

4 of injury that he has suffered. That's instruction 

5 eleven. Now, those are the things listed here in 

6 instruction ten, the loss of income that he sustained, 

7 that's compensatory or actual damages as we call it. 

8 We told you at the beginning we had asked 

9 in this suit for two hundred thousand dollars actual 

10 damages. However, that figure is just our request, 
~ 

11 that • s not evidence. You use your good judgment about 

12 this loss,· the other things, the other actual damages 

13 and you decide that. I simply tell you what we have 

14 asked for in our suit. 

15 Then secondly, instruction twelve is the 

16 matter of punitive or as we call· it sometimes exemplary 

17 damages. That is, damages to keep someone else from 

18 doing the same type of thing, from doing the type of 

19 thing that was used here to distort the normal process 

20 of the law and issue a warrant on unjustified basis. 

21 And you, if you see fit, can award punitive damages to 

22 keep somebody else from doing the same. 

23 We talk about message to the community. 

24 I suggest it to you that your opportunity here is 

25 to give a message that no one is going to catch 
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somebody who is down and distort and twist the ordinary 

2 process of the criminal law procedure to their own 

3 advantage. That's the message you can send and you 

4 can do it best by punitive damages. 

5 THE COURT: Your time is up. 

6 MR. JOHNSON: Thank you, Your Honor. 

7 

8 BY MR. JOHNSON: 

9 we have asked for fifty thousand dollars 

10 in our motion for judgment fo~ punitive damages for a 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

total of two hundred and fifty. 

Judge, may I just say, the Judge has 

prepared a statement for you to insert your decision as 

to compensatory or to punitive or if you find for the 

defendant you simply insert it. 

Thank you. 

THE COURT: Members of the jury, it is 

time now for you to start your deliberations. 

Before you do so I sugqest the first thing you 

do is select one of your members as your 

foreman. This is the form of your verdict, 

this is how you· let everybody know what you 

have done in the case. 

If you find for the plaintiff, you fill 

in the amount of compensatory damages that you 
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should find and your foreman signs·that. If 

you find from the instructions and the 

evidence in the case and find for the 

plaintiff and feel that punitive damag.es are 

in order, you put in that and your foreman 

signs that. If you find there are no punitive 

damaqes in order, you write none in the space 

provided. 

The other possible verdict is that you 

find for the defendant. If you find for the 
.:-. 

defendant your foreman signs that. 

So I give you the form of your verdict, 

the instructions, and exhibits and ask you to 

start your deliberations. Of course, your 

verdict, any verdict you reach must be 

unanimous. 

(Whereupon the jury went to the 

jury room at 2:50p.m.) 

THE COURT: Bring the jury on in. 

(Whereupon the jury entered the 

courtroom at 3:30 p.m. and all 

were accounted for.) 

THE CLERK: Members of the jury, have you 

aqreed upon your verdict? 
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FOREMAN: Yes, we have. 

THE CLERK: May I have it, please? 

(Whereupon the jury foreman delivered 

the verdict form to the clerk.) 

We, the jury, on the issue joined find 

for the plaintiff and fix compensatory damages 

at one hundred and thirty thousand dollars. 

Diane Fanning, foreman. 

We, the jury, on the issue joined find 

for the plaintiff and fix punitive damages at 

fifty thousand dollars. Diane Panning, fo%'eman. 

THE COURT: Does counsel want the jury 

polled? 

MR. MULLEN: Yes, Your Honor. 

THE COURT: Al1 right. Go ahead and poll 

the jury. 

THE CLERK: Members of the jury, if this 

is your verdict, say it is, if it is not, say 

it is not. 

(Whereupon the jury was polled and all 

responded affirmatively.) 

THE COURT: Members of the jury, I want 

to thank you for your service as jurors on 

these two days. ·If you will listen now the 
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clerk will tell you when she wants you to come 

back. 

THE CLERK: We need you all to return on 

Monday the 24th. 

THE COURT: Does everybody understand 

when you're to come back? 

Thank you again and you're excused until 

that time, 9:30 a.m. 

(Whereupon the jury was excused and 

left the courtroom.) 

THE COURT: Any motions? 

MR. MULLEN: Your Honor, I move the Court 

to set aside the jury's verdict as contrary 

to the law, as contrary to the evidence, and 

it is grossly excess~ve. 

THE COURT: Do you want to respond, Mr. 

Johnson? 

MR. JOHNSON: Your Honor, not in detail, 

other than we feel the Court has submitted the 

case to the jury on the issues properly 

stated. It's certainly not contrary to the 

law and the ~vidence and it's in no wise 

excessive because the financial figures alone 

justify it. 
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THE COURT: I'm going to take the motion 

under advisement and I want counsel to give me 

a memorandum in support of your positions in 

the case. There are a lot of legal issues 

involved. I'm not going to enter judgment on 

the verdict today, _but I want to hear from 

you. As soon as I get that I will make a 

decision soon thereafter. 

Bow long would you need, Mr. Mullen? 

MR. MULLEN: Three weeks, Your Honor. 

THE COURT: And how long would you nee-d 

after you receive his? 

MR. JOHNSON: Two weeks. 

THE COURT: Okay. That's sufficient. As 

soon as I get it I will make a decision. 

17 THUS ENDED THE PROCEEDINGS FOR NOVEMBER 14, 1986, DAY 2 

18 OF 2. 

19 

20 

21 

22 

23 

24 

25 
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COMMONWEALTH OF VIRGINIA AT LARGE: to-wit, 

2 I, Rebecca E. Cochran, Notary Public in and 

3 for the Commonwealth of Virqinia, do certify that the 

4 foreqoinq proceedinq was taken before me on the 13th 

5 day of November, 1986, and that the foreqoinq, 

6 transcribed under my direction, represents an accurate 

7 transcript of said proceedinq to the best of my 

8 ability. 

9 My commis~ion expiresDe.e..... ~l \q_~O 
10 

11 '--~) ~GJc~qt'/ 
REBECCA E. COCHRAN · 

12 Notary Public - Court Reporter 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

508 
Paqe 



OATH OF COURT REPORTER 
(Required by Rule 1 : 1 0) 

VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY' OF LYNCHBURG, VIRGINIA. 

VS; CASE NO·---

I, -------------, a Court Reporter, 

do solemnly swear that I will take down and transcribe the proceedings 

faithfully and accurately in the above styled case, to the best of my ability, 

and be subject to the control and discipline of the Court. So !1elp me God. 

t /} ·;' 1 
\ii!Jti"L!L: > · /IJ.:J/2U) 

Subscribed and sworn to before me this 11d/r day. of 

'4 ofMfk/J.IIJ • t98k.. 
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Daniel F. Cash, Plaintiff, 

vs. 

Triangle Auto Auction, Inc. Defendant. 

We the jury, on the issue joined, find for the plaintiff, and 

f~co~~sat~yd~gesat~~X~3~0~,~~~a~a~~~-----------

We the jury, on the issue joined, find for the plaintiff, and 

fix punitive damages at ~50, CJO() 
----~~~;~~~~~-------------------------

If NONE, Write NONE ---------

We the jury, on the issue joined, find for the defendant. 

Foreman. 
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Virginia: At Lynchburg Circuit Court, November 14, 1986 

Present, the Honorable Richard S. Miller, Judge. 

Daniel F. Cash, Plaintiff, 

vs. 

Triangle Auto Auction, Inc. Defendant. 

This day came the parties in person and by their respective counsel, 

and came also the jury sworn on November 13, 1986 for the trial of this 

case, according to their adjournment. 

Thereupon the evidence of the defendant was presented in full. 

Thereupon the defendant by counsel, re~ewed his motion to strike 

the Plaintiff's evidence, as stated to the record, which motion the 

Court took under advisement. 

The jury having heard all of the evidence and argument of counsel, 

and having received the instructions of the Court, were sent to the 

jury room to consider of their verdict. They subsequently returned 

their verdict in open court, in the following words, to-wit: "l-Ie the 

jury, on the issue joined, find for the plaintiff, and fix compensatory 

damages at $130,000. Diane Fanning, Foreman." "We the jury, on the 

issue joined, find for the plaintiff, and fix punitive damages at 

$50,000. Diane Fanning, Foreman." 

Thereupon the defendant by counsel, moved the Court to set aside 

the verdict, on the grounds stated to the record, which motion the 

Court doth take U\'lder advisement .. 

The Court· doth take these motions under advisement and this case 

is continued generally. 
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VIRGINIA, IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG 

DANIEL F. CASH ) 
Plaintiff ) 

) 
v. ) BRIEF IN SUPPORT OF 

) MOTION TO SET ASIDE 
TRIANGLE AUTO AUCTION, INC. ) VERDICT 

Defendant ) 

TO: THE HONORABLE RICHARD H. MILLER, JUDGE OF THE AFORESAID 
COURT: 

Defendant, Triangle Auto Auction, Inc., hereby moves 

the Court to set aside the Verdict of the jury as contrary to 

the law and evidence an4 in support of said Motion respectfully 

states as follows: 

FACTUAL BACKGROUND 

Between November 12, 1984 and November 26, 1984, 

Daniel f. Cash purchased automobiles from Triangle Auto Auction, 

Inc. in Radford, Virginia and in payment for said automobiles 

tendered three checks totaling $16,423.00. Hereafter, Daniel F. 

Cash will be referred to as Cash and Triangle Auto Auction, Inc. 

will be referred to as Triangle. His checks were depositied by 

Triangle in its account in Radford, Virginia and when the checks 

reached the bank upon which they were drawn, in Lynchburg, 

Virginia, they were returned because of insufficient funds. 

Triangle followed the steps outlined in Sections 18.2-181 

through 18.2-185 of the Code of Virginia and notified Cash that 

the checks had been returned marked insufficient funds. 

Cash authorized the sale of one of his vehicles through Triangle 

sTIANsouRo, vA z4on and on December 14, 1984, Triangle received $2,457.00 which was 
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credited toward the total of the bad checks. On December 31, 

1984, Cash paid Triangle $2,000.00 which was credited toward the 

total of the bad checks. On February 7, 1985, Cash paid 

$11,966.00 which was credited toward the total of the bad 

checks. On February 26, 1985, Cash, through his attorney, paid 

the interest accrued of $438.74. The total of the bad checks 

together with the interest was then paid in full. 

While the collection efforts on the bad checks were 

pro?eeding, Triangle proceeded criminally against Cash for the 

issuance of the bad checks. Triangle had previously consulted 

the Commonwealth's Attorney's Office of Montgomery County, 

Virginia which had authored the language in the bad check notice 

letters received by Cash. Cash does not deny the issuance of 

the bad checks nor the receipt of the notice letters nor does 

Cash contend that he completely paid the entire debt before 

February 7, 1985. (See Admissions by Cash.) Triangle, through 

its agent, Eugene C. Lancour, with the knowledge and the 

approval of the Assistant Commonwealth's Attorney for Montgomery 

County, Virginia swore out the criminal bad check warrants 

against Cash on December 21, 1984. On December 31, 1984, Cash 
. \ 

was arrested in the City of Lynchburg. Preliminary hearing on 

the felony bad check cha!ges was continued to February 8, 1985 

and was on that date held. The day before, February 7, 1985, 

Cash tendered all of the balance due on the bad checks with the 

c:HRJsTJANssuRa. vA uo7:s exception of the interest which had accrued on the debt. On 
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February 8, 1985, upon Motion of the Assistant Commonwealth's 

Attorney for Montgomery County, Virginia, the Judge of 

Montgomery County General District Court dismissed the bad check 

charges against Cash. It is and was the policy of that 

particular Judge to routinely dismiss bad check charges if at or 

prior to trial "restitution" had been made. The Commonwealth's 

Attorney's Office was aware of this policy of the Court and 

routinely a~sisted the Court in effecting that policy. 

While the criminal proceedings were in process, Cash, 

at the request of Triangle, sent six car titles for cars which 

were located.on Cash's lot in Lynchburg to Triangle which titles 

were requested by Triangle for purposes of "collateral". The 

titles were not signed over to Triangle nor were dealer 

reassignments executed to Triangle. Although Triangle requested 

collateral, it received nothing but bare paper. Triangle held 

the titles until payment of the bad checks had been received and 

then returned the same to Cash. It is Cash's contention that 

the request for collateral by Triangle was satisfied by his 

tendering the six titles, although Cash was sure they were not 

signed over to Triangle and does not remember executing any 

reassignments to Triangle. Cash offered no evidence that the 

titles were signed nor that dealer reassignments had been 

properly executed and tendered. All of Triangle's evidence 

indicated that the titles were not signed and no dealer WID W. MULLEN 

'ORNEY AT LAW. INC. 

MAIN ST •• P.O. BOX 8415 

m~n~&~~~3 reassignments had been received. Nevertheless, it is Cash's 
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contention that the mere tendering of bare paper titles, without 

more, was sufficient to constitute part payment or collateral to 

Triangle for the total of the bad checks and that any 

prosecution which Triangle instituted or pursued was a 

malicious abuse of the criminal process of Virginia in that part 

payment, tendering of collateral, the making of an agreement for 

collateral, or the receipt of any thing of value by Triangle 

completely rendered Triangle helpless, without civil penalty, in 

pursuing the criminal charges. 

Trial was held in the City of Lynchburg Circuit Court 

on November 13 and 14, 1986 and over objections of Triangle, 

Cash introduced testimony of himself and others which he claimed 

supported his contention that Triangle's actions had resulted in 

his being barred from wholesale dealer automobile auctions, 

resulting in loss of profits to his wholesale business. Over 

objections of Triangle, Cash's father was permitted to testify 

that a "National Automobile Dealers Association", of which 

Triangle was allegedly a member, had black listed Cash and his 

father as a result of the criminal charges having been placed. 

Testimony was offered purporting to show that an employee of 

Cash's had been barred from Fredericksburg Auto Auction, 

although that testimony clearly indicated that no barring had 

actually occurred, but rather Fredericksburg had required Cash 

to deal in cash and hard titles. Evidence, over objection of 

Triangle, was introduced in the form of letters fr~m other auto 
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auctions, one of which indicated that Auto Auction Insurance 

Agency was the source of Cash's having been barred from that 

particular auction and the other letter indicated that "Cash 

knew the reason" why he was barred. Over objections of 

Triangle, the jury was permitted to consider Cash's father's 

testimony of barring as well as Cash's employee and the letters. 

Motions for Summary Judgment by Triangle were taken 

under advisement as well as Motions to Strike Cash's evidence 

after Cash rested and upon conclusion of all of the evidence. 

After two days of testimony, the jury considered the matter for 

approximately 45 minutes and returned a verdict in the sum of 

$130,000.00 compensatory damages and $50,000.00 punitive damages 

against Triangle. Triangle made a Motion to set the verdict 

aside as contrary to the law and contrary to the evidence which 

Motion is under advisement by this Court. 

LAW AND AUTHORITIES 

Section 18.2-181 of the Code of Virginia states that 

any person who, with intent to defraud, ••• delivers any check 

••• knowing, at the time of such making, ••• that the maker, ••• 

has not sufficient funds shall be guilty of larceny. 

Section 18.2-183 of the Code states that ••• Delivery of a check 

••• payment of which is r~fused by the drawee because of lack of 

funds ••• shall be prima facie evidence of ~ntent to defraud ••• 

unless the maker ••• shall have paid the holder thereof the 

ISTIANssuRG, vA 24073 amount due thereon, together with interest ••• within 5 days 
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after receiving written notice that such check ••• has not been 

paid to the holder thereof. In his Admissions Cash admits the 

issuance of the bad checks, the refusal of the drawee bank to 

pay because of insufficient funds, the receipt of notice, and 

his failure to pay the amount of the instruments within the 5 

day notice period. It is therefore admitted by Cash that 

Triangle is in compliance with Section 18.2-181 and 18.2-183 of 

the Code. The evidence further indicated that it was upon the 

advice of the Commonwea~th's Attorney, beginning several years 

prior to the prosecution of Cash, that Triangle instituted 

criminal proceedings. Cash contends, nevertheless, that an 

agreement for collateral with Triangle, whether collateral was 

ever actually received by Triangle or not, and or part payment 

to Triangle is a bar to prosecution. 

Such is not, however, the law of the Commonwealth of 

Virginia. Cook v. Commonwealth, 178 Virginia 251, (1941) states 

that payment, is no bar to prosecution if made within the notice 

period of Section 18.2-183. Cook also states that payment (full 

payment) would constitute no bar to prosecution, but would 

merely negative the presumption of fraudulent intent. Cash does 

not contend, nor did the evidence indicate that payment (full 

payment) had been made either within the notice period or prior 

to the preliminary hearing date. Cook further states that the 

crime, if any, is committed at the time the check is drawn and 

that subsequent acts of the drawer are of evidential value only 
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in helping to establish the operative fact of fraudulent intent. 

Cook is important to this case because it authorizes Triangle to 

proceed civilly, or through consultation and agreement with Cash 

to proceed to collect the $16,423.00 out of which it had been 

defrauded and at the same time proceed criminally against Cash. 

Cash's contention is not that he made full payment, and even if 

he had Cook would control and permit the prosecution to 

continue, but that he made part payment and an agreement for 

collateral which would prevent the prosecution. That is 

absolutely not what Cook stands for, because if full payment is 

no bar to prosecution, it is ludicrous to contend that part 

payment or an agreement for collateral is a bar. 

Cash had every opportunity from the date of the 

notices, beginning December 4, 1984 and received December 6, 

1984, another notice dated December 6, 1984 and received 

December 8, 1984, and still another notice dated December 12, 

1984 and received December 14, 1984, to effect full payment, 

negative the presumption of his fraudulent intent at the time of 

issuance of the bad checks, and properly then preclude Triangle 

from criminally proceeding on December 21, 1984. 

Evidence presented at trial by Cash's bookkeeper, 

Cash's father and Cash himself indicated that Cash had the 

ability to secure funds within that time frame, to completely 

and totally pay the $16,423.00 out of which Triangle had been 

defrauded, but he chose not to do so because, paraphrasing, "the 
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market was down and I would have lost money on the cars if I had 

had to sell them. It would have taken too much time to borrow 

the money on my house or other properties and, although my 

father had it and would have lent it to me, I didn't want to 

borrow it from him." Cash's contentions are irrelevant and 

immaterial on the basis of Sections 18.2-181 and 18.2-183 and 

Cook. 

Triangle, admittedly in compliance with Sections 18.2-

181 and 18.2-183 is therr entitled to the protections of Section 

18.2-185, which states in relevant part, in any civil action 

growing out of an arrest under Section 18.2-181 ••• as to the 

status of the check ••• or of any collateral agreement with 

reference to the check ••• shall be admissable unless such 

statements ••• be written upon the instrument at the time it is 

given by the drawer. The checks were given by the drawer, Cash, 

to Triangle on November 12, 1984 and November 26, 1984. The 

checks were admitted into evidence and there is no indication on 

the face or back of the check in any way tending to indicate 

that they were not represented as good at the time of delivery 

or that there was any collateral agreement at that time. 

Section 18.2-185 further provides "if payment ••• be 

refused by the bank ••• ·and the person who drew or uttered such 

instrument be arrested or prosecuted under the provisions of 

Section 18.2-181 ••• for failure or refusal to pay such 

instrument, the one who arrested or caused such person to be 

519 



)AVID W. MULLE~ 

rTORNEY AT LAW. INC. 

t. MAIN ST •• P.O. BOX 845 

IISTIANSBURG. VA 24073 

arrested and prosecuted or either, shall be conclusively deemed 

to have acted with reasonable or probable cause in any suit for 

damages ••• if the one who arrested ••• such person ••• shall 

have, before doing so, presented ••• to the depository on which 

it was drawn where it was refused, and then waited five days 

after notice, as provided in Section 18.2-183 without the amount 

due under the provisions of such instrument being paid. The 

Admi~sions by Cash established that Triangle complied with 

Section 18.2-185 of the Code. The Admissions further 

established the fact that the five day notice period was given 

and that within the five day notice period that amount due under 

the provisions of each of the instruments, namely the bad 

checks, was not paid. It is therefore irrelevant what 

discussions ensued between Cash and Triangle as to any 

"collateral agreement", part payment, agreement to make 

restitution, agreement to make full payment in installments, or 

any other agreement or discussions about an agreement between 

Cash and Triangle. Absolutely no evidence concerning the 

discussions, the tendering of part payment, the sale of the 

cars, the tendering of title, the holding o£ title, or any other 

evidence whatsoever concerning the negotiations between Cash and 

Triangle was properly admissable. Section 18.2-185 is an 

absolute bar to permitting the jury to consider any such 

evidence. 

Section 18.2-185 is a clear bar to the prosecution by 
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the arrested person in any civil action. It is true that the 

headnote states "Evidence and presumption in malicious 

prosecution actions after issuance of bad checks" and does not 

refer to abuse of process actions. However, Section 1-13.9 of 

the Code of Virginia states that nthe headlines of the several 

Sections of this Code printed in black face type are intended as 

mere catchwords to indicate the contents of the sections and 

shall not be deemed or taken to be titles of such sections, nor 

as any part thereof, nor, unless expressly so provided, shall 

they be so deemed when any of such sections including the 

headlines, are amended or reenacted.n For purposes of 

application of the law as set forth in Section 18.2-185 it is 

clear that the headno~e must be disregarded. Once the Court 

correctly applies Section 1-13.9, the Court must then conclude 

that Section 18.2-185 controls and Cash's action against 

Triangle for abuse of process must be dismissed. 

Prior to trial, Triangle filed a Motion For Summary 

Judgment on the basis of Cash's Admissions that Triangle 

complied with Sections 18.2-181 and 18.2-183. Triangle moved 

the Court in said Motion For Summary Judgment to grant it 

Summary Judgment on the basis of the protections outlined in 

Section 18.2-185. Said Motion was taken under advisement and 

has not been ruled upon~ Said Motion For Summary Judgment was 

reiterated by Triangle during the trial and was taken under 

c:HRisTIANsBuRca. vAa4o7:a advisement and has not been ruled upon. Upon the bases provided 
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in Section 18.2-185, after the conclusion of Cash's evidence, 

Triangle moved to strike all of the evidence, which Motion was 

taken under advisement and has not been ruled upon. At the 

conclusion of all of the evidence Triangle reiterated its Motion 

For Summary Judgment and Motion To Strike all of the evidence on 

the basis that Section 18.2-185 was controlling and the case 

should not be permitted to go to the jury. All of said Motions 

were taken under advisement and have not been ruled upon. 

Without any shadow of a doubt, since Triangle complied 

with Section ·18.2-181 and 18.2-183 of the Code, Section 18.2-185 

controls thus making it mandatory that the Court sustain the 

Motion for Summary Judgment, strike the evidence of the 

Plaintiff, strike all of the evidence of the Plaintiff and 

Defendant and enter judgment in favor of Triangle. 

Triangle filed in this action a Motion in Limine to 

preclude the introduction of testimony concerning Cash's 

alleged "barring" at several automobile auctions. Triangle 

alleged that such evidence, without appearance at trial of any 

representative of the automobile auctions engaging in the 

alleged "barring" would be inadmissable hearsay. The Motion was 

taken under advisement and the jury was permitted to consider 

testimony of one of Cash's employees as well as letters 

purportedly author~d bt High Point and Statesville Auto 

Auctions. 

Hearsay evidence is any testimony of a witness in 

522 



DAVID W. MULLEN 

ATTORNEY AT LAW. INC. 

3:Z E. MAIN ST •• P,O, BOX B45 

Court about statements made out of Court by another person. 

(See Friend, The Law of Evidence in Virginia, page 478.) Cash's 

employee's testimony concerning anything he was told by any 

representative of Fredericksburg Auto Auction was clearly 

hearsay evidence and was clearly inadmissable. At the point 

where the Motion In Limine was filed by Triangle, the Court 

should have ruled that the letters were likewise inadmissable 

hearsay and the Motion should have been sustained, thus 

precluding the introduction of the letters. At trial, again, 

the High Point letter should have been excluded as inadmissable 

hearsay. Triangle did not, at trial, object to the introduction 

of the Statesville letter because it indicated on its face that 

Auto Auction Insurance Agency was responsible for Cash's alleged 

"barring". Since Auto Auction Insurance Agency was not a party 

to the action, it was nevertheless improper to permit the jury 

to speculate that actions by Triangle resulted from actions by 

Auto Auction Insurance Agency or vice versa. 

Triangle's Motion In Limine further moved the Court to 

preclude the introducion of testimony on Cash's behalf 

attempting to show as part of his damages reductions in gross 

revenues for 1985 and 1986 compared with prior years. The 

Motion In Limine was taken under advisement and was not ruled 

upon and the jury was allowed to consider the evidence of Cash 

and his bookkeeper purporting to show reductions in gross 

cHRISTIANsauRca. vA aA073 revenues. None of the evidence produced at the trial on behalf 
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of either the Plaintiff or the Defendant evenly remotely tended 

to show actions by Triangle were responsible for reductions in 

gross revenues suffered by Cash. To permit the introduction of 

such evidence to be considered by the jury was improper because 

no causal connection was established between Triangle's actions· 

and Cash's reductions of revenues; hence the jury was permitted 

to speculate that Triangle was the source of Cash's problems in 

reductions of gross revenues and the jury was improperly 

permitted to conclude that Triangle should pay damages resulting 

therefrom. 

Cash himself testified in deposition and in trial that 

he did not know the source of his alleged "barring" at auto 

auctions and to have permitted the jury to consider such 

evidence since the relevancy had not been established was 

improper. Friend on evidence, Se~tion 135, Relevance and 

Admissability, states that irrelevant evidence is not 

admissable. 

Triangle alleges that its Motion In Limine should have 

been sustained prior to trial and that none of the evidence of 

barring or reductions of gross revenues should have been 

permitted to be considered by the jury. 

TH~ JURY VERDICT 

Since the jury was improperly permitted to consider 

the reduction in gross revenues and was improperly permitted to 

consider the alleged barring at Fredericksburg, Statesville and 
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High Point Auto Auctions, the jury verdict was grossly excessive 

and improper. The jury apparently did not conclude that Cash 

had any responsibility whatsoever for his own criminal actions 

in issuing the bad checks, although testimony at trial amply 

demonstrated the fact that Cash kept his own check books, 

repeatedly failed to keep running balances and failed to keep 

correct balances when he did make entries. The evidence 

mor~over amply demonstrated that he had a pattern of issuing bad 

checks which continued long after his issuance of bad checks to 

Triangle and his subsequent arrest. Moreover, the evidence 

amply demonstrated that Cash had an ability as distinguished 

from a willingness to effect full payment of the bad checks to 

Triangle prior to the institution of the criminal proceedings, 

but he chose not to do so. The jury verdict therefore of 

compensatory damages in any sum is.plainly wrong, because no 

causal connection was established between any of Cash's alleged 

damages or problems and Triangle, rather the evidence amply 

·demonstrated that Cash himself not only created his own problems 

but allowed them to continue by virtue of his failure to pay the 

instruments prior to December 21, 1984. 

The very most that can be said for any and all of 

Cash's evidence, admitted improperly as it was, was not even 

sufficient nough to properly allow the jury to speculate on the 

source and the causes of Cash's problems. None of the evidence 

whatsoever established with any reasonable degree of certainty 
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that Triangle was responsible to Cash. The evidence, on the 

contrary, amply demonstrated that Cash issued the bad checks and 

Cash failed to make them good, that in compliance with the law 

Triangle instituted criminal proceedings and cooperated with the 

Commonwealth in prosecuting, all of which was proper. Cash's 

own evidence indicated that none of the witnesses knew the 

source of Cash's problems. His own evidence, improperly 

admitted, indicated that Statesville barred him because of 

actions by Auto Auctiori Insurance Agency; High Point barred him 

because of reasons he (Cash) knew and Fredericksburg did not bar 

him at all, it only required that he deal in cash and titles. 

Cash's own testimony further demonstrated that market 

fluctuations in the used car business were common, business was 

normally bad in the winter months and that many other factors, 

such as inflation, interest rates,. cut rate financing, and so 

forth affected gross revenues. To have permitted the jury to 

conclude that Triangle was responsible for Cash's gross revenues 

reduction improperly permitted the jury to speculate that 

Triangle was responsible. 

PUNITIVE DAMAGES AND MALICE 

One of the elements of the tort of abuse of process is 

the necessity for showing of malice on the part of Triangle. 

All of the evidence, including that offered by the Plaintiff and 

the Defendant as well, indicated that there was no agreement for 

Triangle not to institute criminal proceedings or to drop 
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criminal proceedings if Cash either paid the total of the bad 

checks, part~y paid the bad checks, offered collateral for the 

bad checks, or tendered collateral for the bad checks. It was 

clearly indicated by every representative of Triangle that 

regardless of what Cash did with reference to payment of the bad 

checks, it was Triangle's view that he had committed criminal 

acts and would be prosecuted. Regardless of the fact that prior 

to trial Cash partly paid a portion of the $16,423.00 total of 

the bad checks, Triangl~ was entitled to prosecute under 

Sections 18.2~181 and 18.2-183. Regardless of the fact that 

Cash tendered six titles to vehicles on his car lot, which 

titles he maintains were collateral, Triangle was entitled to 

prosecute under Sections 18.2-181 and 18.2-183. Triangle in an 

effort to fully comply with the laws of the Commonwealth of 

Virginia, on more than one occasion, con~ulted the 

Commonwealth's Attorney's office of Montgomery County, Virginia 

and was advised as the evidence in Court indicated, that 

regardless of payment or collateral arrangments, if such 

arrangments were not made at the time the checks were delivered, 

Triangle was entitled to prosecute. Reliance upon the laws of 

the Commonwealth of Virginia and reliance upon the adivice of 

the Commonwealth's Attorney to prosecute can never amount to 

malice. In addition, Montgomery County, the evidence indicated, 

had a system of checks and balances to prevent the issuance of 
Z E. MAIN ST •• P.o. BOX 84!1 

:HRrsTIANsauRG. vA a4o73 criminal warrants if the sole purpose of the issuance of the 
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criminal warrants was to collect a debt. The notice card 

produced from the Magistrates Office and testified to by the 

Commonwealth's Attorney clearly indicated that such was the 

case. The Assistant Commonwealth's Attorney testified to 

specific conversations with representatives of Triangle prior to 

the issuance of criminal warrants. All of Triangle's evidence 

indicated that no deal was made with Cash not to prosecute if 

payment was made. Absolutely to the contrary, all of the 

evidence in the case indicates that Triangle's desire was to see 

that the guilty were punished and that justice·was done, and 

that is why the prosecution was instituted and continued. 

The definition of malice given the jury by the Court 

required the jury to find in Triangle an ulterior motive. 

Absolutley not one scintilla of evidence indicated that 

Triangle's motive was anything other than those permitted by the 

law. Nothing about Triangle's motive was any reason except a 

genuine desire to see justice done, to enforce the law or to 

punish the guilty. The Court told the jury in Instruction No. 

12 that actual malice is a sinister or corrupt motive such as a 

desire to injure the Plaintiff or conscious disregard for the 
. 

rights of others. The jury concluded that Triangle had actual 

malice, but the very definition which it was provided is 

diametrically opposed to the conclusion the jury reached. No 

sinister or corrupt motive, from the evidence, was shown to have 

ISTIANSBURG, VA 2•073 existed • 
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Since one of the elements of the tort of abuse 

of process involves proving malice, the jury should not have 

been permitted to consider heaping insult upon injury by 

awarding damages for malice, one of the elements of the tort, 

and further being permitted to award additional damages for the 

same malice by way of a punitive nature. The jury verdict 

indicated it did so by finding the elements of the tort existed 

and by separately adding $50,000.00 in punitive damages. The 

jury's verdict was plainly wrong and clearly unjust. 

REt4ITITUR 

Tr~angle does not desire to dwell upon the 

responsibility of this Court to reduce the grossly excessive 

damages the jury awarded based upon its consideration of 

improper evidence, conjecture and speculation, but Counsel for 

Triangle believes it to be his resp~nsibility to move the Court 

for remititur.and Counsel for Triangle accordingly so moves. 

MOTION FOR NEW TRIAL 

In the alternative to the Court's sustaining 

Triangle's Motion In Limine, Motion For Summary Judgment, 

Motions for Striking the Plaintiff's evidence, Motions for 

striking all of the evidence, and Motion to set aside the jury 

verdict as contrary to the law and evidence, Counsel for 

Triangle moves the Court for a new trial on all of the.grounds 

above stated, as well as the reiteration of the elements of the 

tort. 
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Michie's Jurris prudence on Abusive of Process at 

Section 61 states that the test of the tort is whether the 

process was used for the purpose for which it was designed by 

the law, or whether on the contrary, it was used to secure some 

collateral disadvantage to the other party. In this case, 

again, all 6f the evidence indicated that Triangle was in the 

process of collecting the funds out of which it had been 

defrauded by Cash and was in the process of attempting to secure 

collateral when the criminal proceedings were instituted and 

that the process of collection continued likewise while the 

criminal process was proceeding. None of the evidence indicated 

that the criminal process was instituted or continued by 

Triangle in order to secure any collateral disadvantage to Cash. 

The civil law is distinct and separate from the criminal law and 

clearly all of the evidence indicated that civil process 

continued while criminal process likewise was making its way 

through the Courts of the Commonwealth and accordingly, Triangle 

properly utilized the criminal process for the purpose for which 

it was designed, namely to punish the guilty party, Cash, for 

his having defrauded Triangle of $16,423.00. It is absolutely 

not relevant in an way, shape nor form, that Triangle may only 

have been defrauded of a portion of its money for some of the 

time between the date of issuance of the bad checks on November 

12 and November 26, 1984 an~ payment of the bad checks in part 

sT!ANsauRa, vA 24073 on December 14, December 31 , February 7 and finally, final 
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payment on February 26. Triangle properly secured the warrants 

and properly aided the prosecution and there was therefore no 

oppressive or perverted use of the process. Cramer v. 

Crutchfield, 496 Fed Supplement 949 (E.D. Virginia. 1980) 

further establishes the fact that an act in the use of the 

process not proper in its regular prosecution must have been 

committed. No such evidence exists on the part of Triangle in 

this case. 

The Court permitted several jury instructions out of 

Mullins v. Sanders to go to the jury. The proper application of 

Mullins v. Sanders, 189 Virginia 624, would have required the 

jury that in order for Triangle to collect its debt as opposed 

to punishing the guilty and aiding the criminal prosecution, 

Triangle must have instituted the criminal proceedings. Again, 

no such evidence was produced by either the Plaintiff or the 

Defendant. 

An article on close point, namely Abuse of Process -

Collection of Debt, 27 ALR 3rd 1202 at Section 1209, in 

commenting upon Mullins v. Sanders, states as follows: "The 

mere fact that the creditor has procured a criminal warrant 

against the debtor for the ulterior purpose of enforcing the 

collection of the debt will not of itself support an action for 

Abuse of Process. The Court stated, for, in addition to 

incurring civil liability, ·the debtor may have also violated the 

criminal law so as to justify his arrest and prosecution, and so 
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long as the creditor merely aides in the prosecution of the 

criminal proceeding in a regular manner, that is, by procuring 

the warrant in a proper manner and appearing as a witness, he is 

not liable for abuse of process, despite the fact that the 

criminal prosecution may result in payment of the debt. 

There should be no question in the Court'~ mind that 

Cash violated the criminal laws, Sections 18.2-181 and 18.2-183. 

Triangle procured the criminal warrants and appeared as a 

witness and Counsel for: Triangle strongly urges that it is not 

the criminal prosecution that resulted in payment of the debt 

but even if it were, Mullins v. Sanders stands for the 

proposition that Triangle is not liable for abuse of process. 

The criminal process of the Court must have been used as a means 

of oppression, beyond the mere fact of arrest and the regular 

prosecution of the charge, to compell the debtor to make a 

settlement. Not one shred of evidence indicated that such was 

the case here. 

The Court has been previously cited the case of 

Glidewell v. Murray-Lacey and Company, 124 Virginia 563 (1919), 

in which case evidence tended to show that the real purpose of 

the Defendants in an abuse of process action was not to enforce 

the criminal law, but to collect a private debt. The Court 

nevertheless found that an act in the use of the process not 

proper in its regular· prosecution and amounting to perversion to 

some unlawful purpose did not exist, the Court finding that the 
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Defendants had a moral and legal right to accept satisfaction 

and found for the Defendants. In this case, likewise, Triangle 

had a moral and legal right to accept partial satisfaction 

leading to total satisfaction whether it be in the form of 

payment or so called collateral and whether Triangle did or did 

not accept any such payment or any such so called collateral 

prior to trial, it was its moral right and duty to do so. The 

fact of its acceptance cannot be construed legitimately as an 

abuse of process. 

Triangle submits that whether the six titles submitted 

by Cash to Triangle were or were not collateral is irrelevant 

because proper application of Section 18o2-183 and Cook v. 

Commonwealth would so indicate. Even if it were relevant, 

however, the six titles in no way meet the test of what is 

actually collateral. Sect~ons 46~1-69, 70 and 71 of the Code of 

Virginia indicate that the only method of establishing a 

security interest in an automobile is to have a security 

interest, or lien, shown on the face of the title. None of the 

evidence in this case indicated that Cash ever signed anything 

which would have permitted Triangle to show a lien on the face 

of tne title, nor did any of the evidence even remotely tend to 

indicate that Triangle had established a lien on any of the 

titles; hence the inescapeable conclusion is that none of the 

titles held by Triangle amounted to collateral. 
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CONCLUSION 

Counsel for Triangle at the trial tendered to the 

Court photo copies of Michie's Jurrisprudence, ALR, Cramer v. 

Crutchfield, Glidewell v. Murray-Lacy and Company, Mullins v. 

Sanders and Sections 18.2-181 through 185 of the Code of 

Virginia. Counsel for Triangle strongly urges the Court to 

consider each and every authority offered by Triangle and to set 

aside the grossly excessive verdict of the jury because it is 

absolutely contrary to the law as well as contrary to the 

evidence. 

Respectfully, 

TRIANGLE AUTO AUCTION, INC. 

BY 

C E R T I F I C A T E 

I hereby certify that I mailed a true and correct copy 

of the foregoing Brief to Joseph R. Johnson, Attorney, Allied 

Arts Building, Lynchburg, Virginia 24505 this 4th day of 

December, 1986. 
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PROFESSIONAL SUILOJNC 

December 16, 1986 

The Honorable Richard H. Miller, Judge 
Circuit Court for the City of Lynchburg 
P.O. Box 60 
Lynchburg, VA 24505 

Re: Cash v. Triangle Auto Auction, Inc. 

Dear Judge Miller: 

P. 0. BOX 845 

TELEPHONE 382 • 8296 

This letter will confirm a telephone conversation which I had 
today with Joe Johnson, Attorney for Daniel F. Cash. I have 
ordered the transcript from the Court reporter and will deliver 
a copy to your office as soon as I receive it. Mr. Johnson and 
I are going to share the cost of preparation of this transcript. 
Mr. Johnson and I are further in agreement that, with the 
permission of the Court, his two week period of time within 
which to respond to my Memorandum will run from the date of 
delivery of the transcript to your office and his. I will see 
to it that the copies are mailed from here the same date. I 
trust this meets with the approval of the Court, but if not I 
shall appreciate hearing from you. 

Sincerely, 

cc: Joe Johnson 
Johnson & Cunningham 
725 Church Street 
9th floor Allied Arts Building 
Lynchburg, VA 24504 
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WILLIAM W. SWEENEY. JUDGE 

1804) 8 .. 7- ... 91 

RICHARD 5. MILLER. JUDGE 

(804) 847·1 .. 80 

lYNCHBURG CIRCUIT CoURT 

lYNCHBURG. VIRGINIA 2 .. 50 .. 

TWENTY-FOURTH JUDICIAL CIRCUIT 

OF VIRGINIA 

COMMONWEALTH OF VIRGINIA 

CITIES OF LYNCHBURG AND BEDFORD 

COUNTIES OF AMHERST, BEDFORD, CAMPBELL AND NELSON 

January 20, 1987 

Joseph R. Johnson, Jr., Esq .. 
Attorney at Law 
P. 0. Box 717 
Lynchburg, VA 24505 

David W. Mullen, Esq. 
Attorney at Law 
P. 0. Box 845 
Christiansburg, VA 24073 

ROBERT C. GOAD. JUDGE 
1804) 2CS3-.. oea 

LOVINGSTON, VIRGINIA 228 .. 8 

J. SAMUEL JOHNSTON, JR.JUDGE 

(804) 847·0881 

RUSTBURG, VIRGINIA 2 .. 588 

Re: Daniel F. Cash v~ Triangle Auto Auctfon, Inc. 

Gentlemen: 

This is to advise that on today, January 20, 1987, I 
received from the court reporter the two-volume transcript of 
the trial of November 13 and 14, 1986, in the captioned law 
action. 

RSM/n 

cc: Mrs. Juanita E. Shields, Clerk 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG 

DANIEL F. CASH, 
Plaintiff 

v. 

TRIANGLE AUTO AUCTION, INC., 
Defendant 

PLAINTIFF'S BRIEF IN 
OPPOSITION TO DEFENDANT'S 
MOTION TO SET ASIDE VERDICT 

TO THE HONORABLE RICHARD S. MILLER, JUDGE: 

COMES NOW, the plaintiff, Daniel F. Cash, by counsel, and 

submits the following Memorandum in oppo~ition to the defendant's 

Motion to Set Aside the Verdict previously rendered. 

EXP~ANATION OF REFERENCES 

The above matter was tried with a jury on November 13 and 

November 14, 1986, and the transcript is contained in two volumes, 

one for each day's proceedings. The pagination is continued from 

the volume containing the first day's proceedings to that contain­

ing the second day's proceedings and the first page of the second 

rlay's proceedings is numbered page 258. References to pages of 

the transcript will be as follows: (Tr. ); therefore, referen-

ces to pages 1 through 257 will be contained in the transcript of 

proceedings of November 13, 1986 and references to pages 258 

through 457 will be contained in the volume containing the 

transcript of proceedings held on November 14, 1986. 

FACTS 

The plaintiff would call the Court's attention to certain 

omissions and corrections in the material set forth in the "Factu 

Background" of the defendant's brief. The defendant submits that 

the defendant' s agent,' Eugene C. Lancour, obtained the warrants' 

against the plaintiff with the knowledge and approval of the 
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Assistant Commonwealth's Attorney for Montgomery County. However, 

the evidence at trial was that the Assistant Commonwealth's Attar-

ney was not advised by Mr. Lancour when the warrants were obtained 

that the plaintiff had made a partial payment and had also pro­

vided security for the debt. (Tr. 301-302). With respect to the 

collateral, the defendant contends that the titles forwarded to 

the defendant by the plaintiff were not actually collateral but 

were merely pieces of paper of no use to the defendant. However, 

the evidence indicated that the defendant's agents merely requeste 

the titles and did not ask the plaintiff for a reassignment or 

other documentation~ (Tr. 298). Mr. Lancour testified that assign 

ments were not requested from plaintiff and Mr. Sale, after 

initially claiming assignments were requested, admitted that Mr. 

Lancour's testimony was correct. (Tr. 298, 319). Further, and 

most definitively of all, Mr. Lancour finally admitted in his 

testimony, as had been admitted in the pre-trial Request for Ad­

missions, that it was agreed that the titles would be held as 

collateral. (Tr. 291, 292, 294). Then Frank Sale testified if he 

had collateral (sic.) he would have been willing not to prosecute. 

(Tr. 327). 

In its "Factual Background", defendant contends that it is 

the plaintiff's position that a partial payment and provision of 

collateral prevented the defendant from legally swearing out the 

warrants. However, it is not the plaintiff's position that under 

these circumstances the defendant was legally barred from obtain­

ing the warra~ts due to the partial payment and collateral but 

that under these circ~stances, the obtaining of the warrants con­

stituted an abuse of process,. as they were obtained for the pur­

pose of collecting an indebtedness, rather than enforcing the 
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It should be noted that the evidence indicated that the de-

fendant, acting through its agents, continued to try to collect 

on the checks after the warrants were obtained and, in fact, 

threatened to put the plaintiff in jail if he did not pay in cash 

immediately. (Tr. 75, 120-122). It should also be noted that at 

the hearing on the criminal charges, Mr. Lancour stated that he 

did not care if the charges were dropped because the checks had 

been paid. (Tr. 353). 

The plaintiff has identified what he believes are the five 

major points which the defendant has raised and will address them 

in the following order: whether the plaintiff's action is barred 

by §18.2-185 of the Code of Virginia, 1950, as amended; whether 

the letters and phone calls regarding the plaintiff being barred 

from dealing at wholesale auto auctions were properly admitted; 

whether the plaintiff's evidence showed that his damages were 

caused by the actions of the defendant; whether the verdict was 

excessive, in whole or in part, under the evidence; and whether 

the evidence made out a jury issue with respect to the elements of 

abuse of process. 

ARGUMENT 

I. WHETHER THE PLAINTIFF'S ACTION IS BARRED BY §18.2-185 
OF THE CODE OF VIRGINIA? 

The defendant contends that §18.2-185 of the Code of Vir-

ginia gives it an absolute defense to the pl~intiff's cause of 

action and that its sending of the registered letters created an 

irrebuttable presumption.that the warrants were taken out with 

uw 0 '"cEs reasonable or probable cause. However, the plaintiff submits that 
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§18.2-185, by its own language, is only applicable in malicious 
539 



LAW OFFICES 

IlNSON • CUNNINGHAM 

9!R n.ooa 
.LLIID ARTS BUILDING 

Pan Oftlc:& Scm 717 
,YJICUV. VIIGIML\ 2..so5 

prosecution actions and does not apply to actions involving the 

abuse of process. §18.2-185 creates a conclusive presumption that 

persons obtaining warrants, if they follow the statutory require­

ments, are acting with reasonable or probable cause. However, 

under Virginia law, an action for abuse of process does not re-

quire the absence of reasonable or probable cause on behalf of the 

defendant. In Glidewell v. Murray-Lacy, 124 Va. 563, 98 SE 665, 

(1919), the Virginia Supreme Court stated this principle as fol­

lows: 

"(12, 13) A Number of decisions from other juris­
dictions are cited in the brief of counsel for plaintiff 
in error to support the proposition there advanced that 
criminal process cannot be wrongfully used to collect a 
debt, and that in such cases it is not necessary to prove 
malice or want of probable ca~se. The last named ele­
ment, want of probable cause, is of course, immaterial 
in all such cases, because that relates to the suing out 
and not to the use of the process .... " 124 Va. at pp. 
575-576. 

The Fourth Circuit Court of Appeals has recognized the same dis-

tinction. 

"The crux of the tort of abuse of process, whether 
civil or criminal, lies in the malicious abuse or mis­
use of a process or writ which has been lawfully and 
property issued; in other words, although the writ was 
issued upon the proper grounds and with probable cause, 
it was caused to issue and was used, not for the pur­
pose for which it was intended, but for some collateral 
object." Ross v. Peck, Iron & Metal Co., 265 F. 2d 262, 
267-268 (4th Cir., 1959). 

"Abuse of process, under both Maryland and Virginia 
law, is a species of tort action distinct from malicious 
prosecution or use of process. While malicious prosecu­
tion concerns institution of process for its ostensible 
result but without probable cause, abuse of process is 
the improper use of oth~rwise regularly issued process in 
a manner not contempla~ed by law after its .issuance . . . 
the essential elements of abuse of process are: (1) An 
ulterior purpose; and (2) a willful act in the use of the 
process not proper in the regular course of the proceed­
ing . . . proof of absence of probable cause for the origi­
nal proceeding is unnecessary . . . nor is it required to 
show that process was issued maliciously." Tomai-Minogue 
v. State Farm Mutual Auto Ins. Co., 770 F. 2d 1228, 1237-
1238 (4th Cir., 1985) .. ~4.0. il 
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Plaintiff thus submits that since the issue of probable 

cause is not germane to the elements of abuse of process, §18.2-

185 creates no defense to the present action. Furthermore, plain­

tiff submits that §18.2-185 is in derogation of the common law in 

that it creates conclusive presumptions unknown to the common law 

actions of malicious prosecution and abuse of process. For this 

reason, it should be narrowly and strictly construed. This prin­

ciple of statutory construction has been stated as follows: "In 

determining the meaning of a statute, it will be presumed in the 

absence of words specifically indicating the contrary, that the 

legislature did not intend to innovate upon, unsettle, disregard, 

alter or violate the connnon law". 17 Michie's Jurisprudence, 

Statutes, §48. This principle requires that Courts not expand 

statutes in derogation of the common law beyond the clear meaning 

of their language. Wilson v. Volkswagen of America, Inc., 440 F. 

Supp. 1368 (E.D.Va., 1978). 

The plaintiff submits that it would require an unjustifiable 

expansion of the language of §18.2-185 to apply it to actions of 

abuse of process which do not involve the issue of reasonable or 

probable cause for the issuing of the process itself. Plaintiff 

therefore submits that under the required narrow interpretation of 

the statute it cannot be deemed to bar the present cause of action 

II. WHETHER THE EVIDENCE OF LETTERS AND PHONE CALLS 
REGARDING THE PLAINTIFF BEING BARRED FROM DEALING 
WITH WHOLESALE AUTO AUCTIONS WAS PROPERTY ADMITTED? 

The defendant submits in its brief that it was erroneous for 

the Court to allow certain letters and contents of phone conversa­

tions into evidence as proof that the plaintiff had been barred 

from further dealing with wholesale auto auctions after problems 

with the checks he wrote to ~4{efendant. 
) . 
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that the testimony of Lonnie Morris with respect to what he was 

told when he went to the Fredericksburg Auction was not objected 

to by the defendant's counsel. (Tr. 191-192). Danny Cash testi­

fied that after Lonnie Morris returned to Lynchburg, he (Cash) 

was told by telephone conversation "that (he) could not come up 

there and deal". Defense counsel did not object to the above 

statement but only objected to any "reason" being given by that 

person. (Tr. 95-96). Furthermore, the admission of the letter 

from the Statesville Auction (Plaintiff's Exhibit No. 14) was not 

objected to by the defendant. (Tr. 91). Regardless of the fact 

that objections were not noted to much of the testimony regarding 

the letters and phone calls, the defendant now contends that they 

should not have been allowed into evidence because they were hear­

say. The plaintiff submits that, notwithstanding the defendant's 

failure to properly object, the letters and phone calls communi­

cating the actions of the auto auctions to Cash and his employee 

fall into well-recognized exceptions to the hearsay rule. Speci­

fically, plaintiff submits that this evidence comes within both 

the statement of intent or state-of-mind exception and the "res 

gestae" exception to the hearsay rule. 

The state-of-mind or statement of intent exception to the 

hearsay rule has been described as follows: 

"Declarations which reveal the mental condition or 
attitude of the declarant are frequently admitted as an 
exception to the hearsay rule ... One of the most com­
mon uses of this exception is to prove the intention of 
a person concerning some future act. 

"A closely related but distinguishable problem oc­
curs when one side or the other seeks to introduce 
declarations of a·person of intent to do a future act, 
as evidence that this act was in fact later done. The 
leading United States case on this point is that of 
Mutual Life Insurance Co. v. Hillmen. There the Supreme 
Court of the United States ruled that letters written 
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by one Walters expressing his intention to leave town 
with Hillman were admissible 'not as narratives of facts 
. . • nor yet as proof that he actually went away from 
Wichita, but as evidence that . . . he had the intention 
of going, and of going with Hillman, which made it more 
probable both that he did go and that he went with 
Hillman. ' 

"It is submitted that in other cases, both civil 
and criminal, evidence of threats and other declarations 
of intention or design should always be received unless 
too vague or remote to be of substantial probative value." 
Friend, The Law of Evidence in Virginia, §248. 

The plaintiff submits that the letters and phone calls were 

properly admitted into evidence as the exception to the hearsay 

rule as they clearly indicate that it was the intention of the 

various wholesale auto auctions to terminate their dealings with 

him, and were not admitted in evidence to prove the truth of the 

statements. 

Plaintiff further submits that this evidence falls outside 

the hearsay rule under the "res gestae" exception. This excep­

tion allows into evidence all declarations which accompany or 

characterize an act which may be relevant to the issues in the 

case. 

"The rule has been stated thus: when any act done 
by any person is a fact in issue, or is relevant to the 
issue, the following ... are relevant ... all statements 
made by or to that person accompanying and explaining 
such act." Friend, The Law of Evidence in Virginia, §240. 

The "res gestae" exception to the rule described by Michie' 

Jurisprudence, is as follows: 

"The term 'res gestae' means the acts, declarations 
and circumstances which stand in causal connection with 
and are .illustrative of the principal transactions under­
going investigation. 

"The purpose of permitting the introduction of evi­
dence as part of the res gestae, which is an exception 
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to the hearsay rule, is to prove facts and not opinions." 
7B Michie's Jurisprudence, Evidence, §259. 

Plaintiff submits that letters and phone calls he received 

from the various auctions were therefore admissible as statements 

accompanying and explaining his being barred from dealings at the 

auctions and further as declarations which stand in a causal con­

nection with a principal transaction involved in the case. Plain­

tiff submits that their admission into evidence was therefore 

proper as evidence of the actions taken against him by the various 

auto auctions. 

There is one other most compelling reason why the letters 

and phone call evidence was properly admitted in evidence~ Defense 

counsel, in his opening statement to the jury, stated: 

"He (Danny Cash) will also tell you that not one 
single automobile auction has told him he cannot deal 
there today. They have only told him that he must use 
cash, hard green stuff, and hard titles for his cars." 
(Tr. 44). 

To exclude the fact of the letters and phone calls from the 

auto auctions would allow the above incorrect statement by defense 

counsel to go to the jury unchallenged. 

III. WHETHER THE EVIDENCE SHOWED THAT THE PLAINTIFF'S 
DAMAGES WERE CAUSED BY THE ACTIONS OF THE DEFENDANT? 

The defendant in its brief contends that the plaintiff's 

evidence was not sufficient to establish a causal connection 

between the plaintiff's damages and the actions of the defendant. 

Plaintiff would submit that the circumstantial evidence over­

whelmingly indicated tha~ the majority of plaintiff's damages were 

a direct result of his .bein~ barred from the auto auctions shortly 

after the problems occ~rred with respect to his checks. This evi­

dence was certainly substantial enough for the jury to reasonably 

infer that the defendant had been the motivating force behind 
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plaintiff being barred from dealing with the other auto auctions. 

Plaintiff submits that he was entitled to recover damages for the 

natural and probable consequences of the defendant's actions. 

"In an action for abuse of process, the plaintiff 
may recover whatever actual dama~e he has suffered as 
a natural and probable consequence of the trespass, in­
cluding any special or peculiar damages which he has 
suffered, if such special damages were pleaded. Special 
damages may include physical or mental injury, expenses, 
loss of time and injury to business, property or finan­
cial standing." 1 Am. Jr. 2d, Abuse of Process, §25. 

The plaintiff submits the evidence was overwhelming that his 

being barred from other automobile auctions was a direct conse­

quence of the check problems he had with the defendan~ and that 

thus the defendant irrefutably was responsible for the actions of 

the other wholesale auctions. The plaintiff's father, Robert Cash 

testified from his personal knowledge that the three auctions who 

took action against his son were members, together with the defen­

dant, of an association which took collective actions of this 

nature when banning persons from dealing at their respective auc­

tions. (Tr. 229). Robert Cash further testified that he received 

letters barring him from dealing at the same auctions that had 

barred his son, even though he had had no dealings with them for 

some time. (Tr. 226). He had no explanation for this, other than 

his son's problems with the defendant regarding the checks, and 

his obvious association with his son. The jury's inference that 

the defendant was behind the barring of the plaintiff by the other 

auto auctions is further supported by the plaintiff's testimony 

that he had dealt with all four of the auctions for so~e time with 

out any problems. (Tr. 93). The plaintiff further testified that 

the four auctions that he dealt with on a regular basis were High 

Point, Statesville, Fredericksburg and Triangle, and the fact that 
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other than the defendant, all the auctions that he dealt with took 

action against him almost contemporaneously, could certainly not 

be considered a coincidence. Furthermore, the defendant submitted 

no evidence from any of the other auctions which would refute or 

rebut the inference that the defendant was the cause of the plain­

tiff receiving the letters and phone calls barring him from deal­

ing with the other auctions. In other words, there was no evi­

dence submitted that indicated that the other three auctions had 

made independent decisions with respect to barring the plaintiff, 

nor was there any evidence which would contradict the inference 

that. their actions were taken at the behest of the defendant. 

Finally, the jury's conclusion that the defendant was responsible 

for the plaintiff being barred from the other auctions certainly 

is reasonable, considering the evidence regarding the dates that 

the plaintiff was advised by letter and phone call that he could 

not deal at the other auctions. The checks, which are the subject 

of this controversy, were written to the defendant by the plain­

tiff in November of 1984. The evidence indicated that in Decem-

ber of 1984, the plaintiff's. employee was not allowed to deal at 

the Fredericksburg auction. (Tr. 190). The plaintiff himself was 

also advised of this situation by phone call. (Tr. 97). The 

dates of the letters from the Hi~h Point and Statesville auctions, 

which are respectively plaintiff's Exhibits Nos. 13 and 14, are 

January 31, 1985 and February 17, 1985. In consideration of the 

plaintiff's testimony that he had had no prior problems in deal­

ing with these auctions, ~he jury's inference that ~he defendant 

was responsible for the a~tions of the other auctions is certainly 

supported, since the date of their actions are so proximate in 

time to the plaintiff'·s problems with the defendant. In considera 
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tion of this testimony, the plaintiff submits that it was in no 

way an unreasonable inference nor mere speculation for the jury to 

conclude that the defendant was responsible for the plaintiff's 

exclusion from dealing with the other three auto auctions with who 

he had previously conducted business. 

The evidence was also overwhelming that the plaintiff's 

dramatic decline in business income was the direct result of his 

being barred from dealing at the wholesale auctions. Plaintiff's 

own testimony established that his inability to buy and sell at 

the wholesale auctions had significantly undermined his business. 

(Tr. 98). This was corroborated by the testimony of his father, 

Robert Cash, an experienced automobile dealer, who confirmed his 

son's business had begun to sour only after he was barred from 

dealing with the wholesale auctions. (Tr. 230-231). The plain­

tiff's accountant, Mr. Ernest Womack, also testified that in his 

professional opinion, there was no other reason for the dramatic 

decline in the plaintiff's business., other than his inability to 

deal with the wholesale auctions. (Tr. 183, 188). 

Ernest Womack stated it most succinctly, without objection 

by defense counsel, that the incident that took place about the 

time that it switched from a thriving business to going downhill 

is when he was arrested and prosecuted or what not on these 

checks. (Tr. 188). 

Finally, two of the plaintiff's former employees, Steve 

Hamlett and Lonnie Morris, each testified that they had to secure 

other employment because.t~ey could no longer make enough money 

selling cars for the plain.tiff because he could no longer deal 

with the wholesale auctions. (Tr. 161, 193). Additionally, there 

was no evidence submitted on behalf of the defendant which would 
547 

----·--...---·-- """::------·--·--·---~.-..~·-· 



LAW OFFICES 

INSON lc C'UNNINGRAM 

indicate to the jury that the radical decline in the plaintiff's 

business fortunes was caused by anything other than his not being 

allowed to deal with the wholesale auctions. 

IV. WHETHER THE VERDICT SHOULD BE SET ASIDE, IN WHOLE 
OR IN PART, AS BEING EXCESSIVE, AND NOT SUPPORTED 
BY THE EVIDENCE? 

The defendant contends that the jury's verdict awarding 

plaintiff compensatory damages in the amount of $130,000.00 and 

punitive damages in the amount of $50,000.00 should be set aside 

as being excessive or either as being unsupported by the evidence. 

The plaintiff submits that the verdict is undeniably supported by 

the evidence and cannot be set aside as being excessive. 

The law in Virginia is clear that damage awards are not to 

be set aside unless completely unsupported by the evidence or 

grossly ~~ess of the amount justified by the evidence. 

" ..• The assessment of damages is peculiarly the pro­
vince of the jury, and when the question before the 
jury· is merely as to the quantum of damages to which 
plaintiff is entitled, and there is evidence to sustain 
the verdict, no mere difference of opinion, however de­
cided, can justify an interference with the verdict for 
that cause ... " 

"In other words, if the verdict is fairly reached, 
is sustained by the evidence, and there is no standard 
to measure the damages, it is not then excessive and 
cannot be disturbed ... " Smithey v. Refining Company, 
203 Va. 142, 147, 122 SE 2d 872 (l961). 

"The assessment of damages is peculiarly the pro­
vince of the jury, and where there is a motion to set 
aside a verdict because of excessive or inadequate 
damages, the court must not encroach upon such province 
of the jury save in strong cases of injustice. No mere 
difference of opinion, however decided, justifies an 
interference with the verdict for this cause, but the 
amount must be so out of the way as to evince passion, 
prejudic.e, part~ality or corruption in the jury." 
SC, Michie's Jurisprudence, Damages, §51. 

The Virginia Supreme Cour·t has stated that in order for a 

t.Lim9111:0u~w.NG trial judge to set aside a jury verdict, the following require-
PoST Orrlc:& 8os 717 
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" ... He must be satisfied from the evidence adduced, 
either that there was no evidence to support the ver­
dict, or that the verdict was plainly contrary to the 
evidence ... " 

"(4) In borderline cases the verdict of a jury 
should prevail and should not be set aside merely be­
cause the judge, had he been a member of the jury, would 
have favored another verdict." Braxton v. Flippo, 183 
Va. 839, 844, 33 SE 2d 757 (1945). 

The Virginia Supreme Court has further held that where a 

ury has bee~ properly instructed, its verdict should not be dis­

urbed unless wholly unsupportable by any logical interpretation 

f the evidence. Doe v. West, 222 Va. 440, 445, 258 SE 23 517 

(1981). It should be noted that the jury in the present case was 

nstructed that their verdict should not be based on any sympathy, 

ias,. guesswork or speculation. (Tr. 393). The defendant has 

ailed to identify in what respect the jury's verdict might have 

een the result of passion or prejudice, and the plaintiff sub­

its that, as will be argued below, the evidence fully justified 

amount of the verdict and it should not be set aside. 

With respect to the evidence adduced at trial, the plaintiff 

submits that it fully ·substantiated the jury's verdict, awarding 

him $130,000.00 in compensatory damages. In fact, the plaintiff 

would submit that a verdict in this amount is justified solely 

upon the economic loss to his business, without any consideration 

for his·out-of-pocket expenses or the embarrassment, humiliation, 

mental suffering or insult he may have suffered as a result of. the 

defendant's actions. The testimony of Ernest Womack, the plain­

tiff's accountant, established that the difference in the profit 

of the plaintiff's business in 1984 as opposed to 1985 was a 

$97,260.00 decrease in the latter year. (Tr. 176). Mr. Womack 

MUm~~~w~G further testified that the gross income to plaintiff's business as 
PoaT Ofne& Box 717 '549 
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a result of the wholesale sales in 1984 as opposed to 1985 was 

$520,000.00, this figure being offset somewhat by a slight in­

crease in retail sales. (Tr. 179-180). He further testified that 

the plaintiff's business would undoubtedly show a loss, rather 

than a· profit, in calendar year 1986. (Tr. 182). This was in con­

trast to the $97,000.00 net profit which plaintiff's business had 

shown in calendar year 1984. (Tr. 177). Mr. Womack gave his pro­

fessional opinion that the sole reason for the dramatic decline in 

plaintiff's business income was his inability to attend wholesale 

auctions. (Tr. 183). Thus the evidence showed that, as a direct 

result of being barred from the wholesale auctions, the plaintiff' 

business, during the two years that he had been so barred, had 

gone from showing an annual profit in the neighborhood of 

$100,000.00 to being a wholly unprofitable enterprise. Thus it 

cannot be maintained that the jury's verdict of $130,000.00 com­

pensatory damages for the plaintiff is unsupported by the evidence 

as the evidence clearly established.that the pure economic loss to 

the plaintiff's business had exceeded that figure during the past 

two years. 

Wholly separate from the economic loss, plaintiff's uncon­

tradicted evidence was that he incurred attorney's fees of some 

$1,500.00 to defend himself against the criminal charges brought 

by the defendant. Also, aside from the economic loss, the plain­

tiff's evidence showed that the defendant's actions had caused hi 

significant embarrassment, humiliation a~d insult. These factors 

had been deemed to be peculiarly within the province of the jury 

and when considered in connection with the economic loss, support 

NsoNa:CUNNJNGHAM the reasonableness of the $130,000. 00 verdict. 
9111 n.ooa 
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"The amount of compensatory damages for pain and 
mental anguish, being in their nature indeterminate, 
are peculiarly within the province of the jury, and 
their verdict will not ordinarily be disturbed unless 
so small or so gross as to evince partiality, preju­
dice or misconduct." SC, Michie's Jurisprudence, 
Damages, §87. 

The plaintiff's evidence fully substantiated an award for 

embarrassment, humiliation and insult. Plaintiff's insurance 

agent, Mr. Kelly White, testified the plaintiff had been very up­

set and obviously affected by the actions of the defendant. (Tr. 

200). Plaintiff, himself, testified that his problems with the 

defendant with regards to the checks and his subsequent arrest and 

barring from the wholesale auctions had caused him a great deal of 

anguish and mental suffering. (Tr. 98). The plaintiff also testi­

fied that he was embarrassed and humiliated by being arrested on 

three felony charges due to the fact that he knew many of the 

Lynchburg police officers and further because word of his arrest 

had circulated in the Lynchburg business community. (Tr. 98-100, 

194, 199). Finally, Darlene Cash, ·the plaintiff's wife, testified 

that her husband was extremely upset after his arrest and that he 

became withdrawn and was not. interested in going out or socializin 

after his problems with the-defendant. (Tr. 238). Thus, the 

plaintiff submits that the verdict for $130,000.00 in compensatory 

damages to him was completely justified by the evidence in that it 

indicated that his actual economic loss was in excess of that and 

also that he had suffered embarrassment and humiliation as a re­

sult of the defendant's actions, which factors were up to the jury 

to evaluate. The verdict with respect to compensatory damages 

should thus not be set aside since it is entirely supported by 

evidence which the jury found credible. 
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The defendant further complains of the jury's award of 

$50,000.00 punitive damages to the plaintiff, either because 

there was no evidence of malice or that additional damages should 

not have been awarded because malice was an element of the tort of 

abuse of process. With respect to the latter contention, the de­

fendant cites no authority to justify its argument and plaintiff 

submits it is contrary to the law. The law is clear that " ... 

Where the abuse of process is accompanied by malice, exemplary or 

punitive damages may be awarded." 1 Am. Jur. 2d, Abuse of Process, 

§26. The law also is clear that the intentional misuse of process 

constitutes malice. 

"To maintain the action there must be proof of a 
wilful and intentional abuse or misuse of the process 
for the ·accomplishment of some wrongful object or 
ulterior purpose not intended by law, and from such 
use or employment the law itself implies malice, ... 
The abuse consists in the unlawful method by which the 
act is done; the intentional use of this method con­
stitutes malice in law, ... " 1 Am. Jur. 2d, Abuse of 
Process, §6. 

With respect to punitive damages, defendant in its brief in 

support of its Motion to Set Aside the Verdict, asserts that there 

was no evidence that the defendant acted with malice and that the 

award of punitive damages should not have been permitted due to 

the fact that malice was one of the elements of the tort. The 

plaintiff submits that, as argued herein, the evidence was over­

whelming that the defendant's actions were intentional and per­

formed with the intention of collecting a debt, a purpose which 

the Virginia Supreme Court has previously recognized as being un­

lawful. Mullins v. Sanders, 189 Va. 624, 635, 54 SE 2d 116 (1949) 

It should be further no.te.d that the defendant did not object to 

plaintiff's Instruction No. 12, which defines actual malice and, 

in fact, submitted a nearly identical Instruction J on the issue 
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of actual malice, which the Court granted. Plaintiff thus sub­

mits that the defendant waived any objection regarding the puni­

tive damage issue, as the defense attorney did not object to the 

Court instructing the jury regarding the requirement of actual 

malice. 

The evidence in the present case clearly substantiated the 

jury's conclusion that the defendant acted with malice. The 

plaintiff testified that the defendant, after he had forwarded the 

titles requested, called him daily to pressure him regarding pay­

ment of the checks and advised him that he would be put in jail if 

payment was not made immediately. (fr. 75). The evidence was un­

contradicted that the defendant had the warrants sworn out after 

it had been given the titles which the defendant had requested and 

after the defendant had received partial payment by sale of a 

vehicle belonging to the plaintiff. (Tr. 75). The evidence furthe 

indicated -that the defendant's agent, Mr. Lancour, when obtaining 

the warrants, failed to advise the Assistant Commonwealth's Attor-

ney for Montgomery County that he had received partial payment and 

security for the checks. (Tr. 301-302). Mr. Sale further admitted 

that he had been willing not to prosecute the plaintiff if he was 

given the collateral requested. (Tr. 327). It was thus entirely 

reasonable for the jury to infer that the defendant gave the plain 

tiff the impression that if he gave the defendant the titles re­

quested as security for payment, it would be satisfied and that no 

further action would be· taken as long as payment was made within 

a 30 to 45 day_ period, ·which plaintiff indicated would be required 

The plaintiff submits that malice could certainly be inferred by 

the jury from the fact that after this agreement was made, the de­

fendant continued to have its agents harrass the plaintiff regard-
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ing payment and when this payment was not properly made, warrants 

were sworn out only to be dropped, without objection of the de­

fendant, after it had obtained payment on the checks. 

With regard to the award of punitive damages, the Virginia 

Supreme Court previously indicated that punitive dama~es may be 

awarded where the defendant " ... has acted wantonly, oppressive! , 

or with such malice as to evince a spirit of malice or criminal 

indifference to civil obligations. Wilful or wanton conduct im­

ports knowledge and consciousness that injury will result from the 

act done." Wallen v. Allen, 231 Va. 289, 297, 343 SE 2d 73 (1986). 

This definition is actually more expansive than that given the 

jury in the present case in Instructions 12 and J, and defendant 

cannot maintain that the jury was improperly instructed on this 

issue, as the instructions were actually to its advantage. Further 

more, plaintiff submits that the evidence overwhelmingly justified 

the jury's conclusion that the defendant's agents did act inten­

tionally and with the knowledge that the plaintiff would be in­

jured by the inception of criminal charges against him. In fact, 

plaintiff would submit that there was no evidence to support any 

other conclusion other than the self-serving testimony of the de­

fendant's agents, which the jury properly rejected. 

With respect to the propriety and amount of the jury's 

award of punitive damages to the plaintiff, the Court's attention 

is directed to the case of Hupp v. North Hills Lincoln-Mercury, 

Inc., Mo. App., 610 SW 2d 349 (1980. In that case, plaintiff had 

written a bad check as down payment for the purchase of a vehicle· 

and subsequently refused to satisfy the check due to problems with 

the vehicle. The defendant subsequently swore out a bad check 

warrant and, after it was dismissed, the plaintiff instituted an 
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action for abuse of process. The jury awarded him $10,000.00 in 

compensatory damages, whereas his out-of-pocket loss was only 

$600.00, which was upheld, and further awarded him $50,000.00 in 

punitive damages, which was also upheld by the Court. In refusing 

to set· aside the punitive damage award, the Court stated: 

"Here the situation as viewed by the jury was that 
the defendant without just cause abused the criminal 
process in order to try to wrongfully coerce plaintiff 
into paying a disputed civil claim. The jury could 
properly feel that these are circumstances properly 
calling for punishment by a substantial amount of 
punitive damages. 

"Whether punitive damages are to be a~arded and, 
if so, tqe amount thereof, is so purely atrlpeculiarly 
within the province of the jury that only in extreme 
cases will an appellate court interfere. Punitive 
damages assessed here are not so extreme as to call 
for intervention." 610 SW 2d at 357. 

Whereas, the Court in the~ case upheld a $50,000.00 puni 

tive damage award where the compensatory award was only $10,000.00 

a $50,000.00 punitive damage award in the present case where the 

jury evaluated the plaintiff's loss as justifying a $130,000.00 

compensatory award, cannot be said to be excessive or unreasonable 

This is particularly true in the present case where the plaintiff' 

evidence indicated that his actual economic loss actually exceeded 

the amount of the compensatory verdict which he was awarded. Where 

the jury found that the defendant had intentionally and maliciousl 

abused the criminal process for an improper purpose - to collect a 

debt - and this action in effect destroys the plaintiff's business 

and causes him great suffering and humiliation and economic loss 

in excess of $100,000.00, the $50,000.00 punitive damage award is 

anything but excessive .. 

In further regards the award and the amount of punitive 

damages, Virginia law is clear that, with the exception of defama-
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tion of character, an award of punitive damages can only be made 

when there is a finding of compensatory damages. O'Brien v. Snow, 

215 Va. 403, 405, 210 SE 2d 165 (1974). This requirement was, of 

course, met in this case, as the jury made a compensatory award 

to the plaintiff composed of his out-of-pocket loss, which was 

uncontradicted; the damage to his business; and the embarrassment 

and humiliation which also was uncontradicted. With respect to 

the defendant's argument that punitive damages may not be awarded 

where malice is an element of the tort, the plaintiff would call 

the Court's attention to the case of Newspaper Publishing Corp. v. 

Burke, 216 Va. 800, 224 SE 2d 132 (1976), wherein the Virginia 

Supreme Court acknowledges that punitive damages may be awarded in 

libel cases where actual malice is shown, even though no compensa­

tory damages are proven. Absent any controling authority to the 

contrary, which the defendant has not proffered, plaintiff would 

submit that this principle would also hold for abuse of process 

actions, at least to the extent that punitive damages may be 

awarded where actual malice is shown, even though malice is an 

actual element of the underlying tort. Furthermore, the plaintiff 

would submit that the defendant waived this argument by not ob­

jecting to the Court's instructions on punitive damages on this 

ground. 

With regard to the amount of punitive damages, the Virginia 

Supreme Court has stated "The amount of punitive damages awarded 

should bear some reaso~able relationship to the actual damages 

sustained and to themeasure of punishment required ... "The 

Gazette v. Harris, 229 Va. 1, 51, 325 SE 2d 713 (1985); cert. den. 

in _u.s. __ , 105 S.Ct. 3513, 87 Law Ed. 2d 643. In that case, 

the Virginia Supreme Court overturned a $250,000.00 punitive 
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award supplemented by 7-1/2 years of interest, when the compensa­

tory award was only $100,000.00; The Court's decision to set this 

particular award aside was also affected by the First Amendment 

implications since the defendant was a newspaper. However, in the 

present case, the plaintiff would submit that the punitive damages 

awarded do have a reasonable relationship to the actual damages 

sustained as they are merely a fraction of the compensatory damage 

which the jury assessed against the defendant. Also, plaintiff 

would submit, they cannot be viewed as excessive punishment of the 

defendant based upon the evidence of humiliation and embarrassment 

and loss to plaintiff's business which directly resulted from the 

defendant's actions. 

V. WHETHER THE VERDICT SHOULD BE SET ASIDE DUE TO THE 
INSUFFICIENCY OF THE EVIDENCE TO ESTABLISH THE 
ELEMENTS OF ABUSE OF PROCESS? 

The defendant maintains that the verdict should be set aside 

because the evidence failed to establish either of the elements of 

abuse of process. These two elemertts are as follows: " ... the 

only essentials of the action of abuse of process are, first, an 

ulterior motive, and, secondly, an act in the use of the process 

not proper in the regular prosecution of the proceeding . . . " 

Glidewell v. Murray-Lacy, 124 Va. 563, 572, 98 SE 665 (1919). 

Plaintiff submits that the evidence justified the jury's conclu-

sion that each of these elements was present. 

The law is clear that a jury verdict cannot be set aside 

simply because the Court would have reached a different conclusion 

and can only be set. aside where not supportable by the evidence. 

"Where a case has been fairly submitted to the 
jury and a verdict fairly rendered, it should not be 
interfered with by the court, unless manifest wrong and 
injustice has been done or unless the verdict is plainly 
not warranted by the evidence. Hence, a new trial 

557 



LAW OFFICES 

IISON & CUNNINGHAM 

9nf FLOOR 
LIED AJn"S BUILDING 
PoiT Omc:a Box 717 
!ICBIIIIIIII. VI&GINIA 24505 

should not be granted merely because the court would have 
rendered a different verdict. A verdict should be set 
aside only when it is contrary to the evidence and with­
out evidence to support it. The fact that the verdict 
is contrary to the preponderance of the evidence will 
not change the result. The weight and preponderance of 
evidence against a verdict must be decided in the sense 
of pronounced. The verdict must be palpably unjust. A 
doubtful case, a slight weight and preponderance of evi­
dence against the verdict, is not a sufficient cause for 
setting it aside." 13B, Michie's Jurisprudence, New Trials, 
§34. 

" ... Where the evidence consists of circumstances and 
presumptions, a new trial will not be granted merely 
because the court, if upon the jury, would have given 
a different verdict. To warrant a new trial in such 
cases the evidence should be plainly insufficient to 
warrant the finding of the jury ... The court cannot 
invade the province of the jury on a motion for a new 
trial by atte~pting to pass upon the credibility of the 
witness, to reconcile conflicting statements, or to de­
termine the weight to be given the evidence of each. If 
there are conflicts or discrepancies in the evidence it 
is the jury's province to reconcile them if possible, and, 
if not, the jury may give credence to the witness or wit­
nesses who in their opinion are best entitled to it." 
13B, Michie's Jurisprudence, New Trials, §36. 

The plaintiff submits that the evidence in the present case 

overwhelmingly supported the jury's conclusion that defendant used 

the criminal process against the plaintiff with a wrongful purpose 

Plaintiff submits that the evidence is overwhelming that the crimi 

nal process was used against the plaintiff by the defendant as a 

means of leverage to collect the checks, rather than an honest in­

tention that the criminal law be enforced. 

"The improper purpose usually takes the form of 
coercion to obtain a collateral advantage, not properly 
involved in the proceeding itself, such as the surrender 
of property or the payment of money, by the use of the 
process as a threat or club. There is, in other words, 
a form of extortion, and it is what is done in the course 
of negotiation ... which constitutes the tort ... such ex­
tortion ~ay be by·, among other means, the arrest of the 
person or criminal prosecution. The ulterior motive or 
purpose may be inferred from what is said or done about 
the process. "Wood v.·Palmer Ford, Inc., 425 A. 2d 671 
(Md., 1981). 
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Clearly in the present case the evidence justified the 

jury's conclusion that criminal process was used as a threat or 

club against the plaintiff to coerce him into paying the checks. 

It was uncontradicted that he was told by the defendant that he 

would be put in jail if the checks were not paid imme~iately, even 

though he had forwarded the titles. (Tr. 75). The jury's conclu­

sion that process was abused for an improper purpose is further 

supported by the evidence that the defendant's agent did not tell 

the Assistant Commonwealth's Attorney the entire circumstances of 

the situation when he obtained the warrants in that he failed to 

mention that the plaintiff had made partial payment and forwarded 

collateral for the checks. (Tr. 301-302). Also, the jury's find­

ing.in favor of the plaintiff on this element is further supported 

by the fact that, at the hearing on the criminal charges, the de­

fendant's agents indicated no concern over whether the charges 

were further prosecuted because the defendant had received pay­

ment. (Tr. 327). Furthermore, Mr. ·sale admitted that he had been 

willing not to prosecute if the plaintiff provided collateral for 

the checks. (Tr. 327). The jury's conclusion is additionally sup­

ported by the fact that the criminal warrants were sworn out more 

than three weeks after the third check was delivered to the de-

fendant. In consideration of this evidence, the jury was fully 

justified in concluding that the defendant used the criminal pro­

cess as a means of leverage to collect a civil obligation, rather 

than in the interest of justice. The jury had every right to in­

fer that the defendant simply became impatient and, even after it 

had received partial payment and collateral, obtained warrants 

against the plaintiff in furtherance of its collection efforts, 

rather than in furtherance of an honest intent to enforce the 
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criminal law. 

The defendant also maintains that the evidence failed to 

show that it committed any act in the use of the process which was 

not proper in the regular prosecution of the proceeding. The 

plaint·iff submits that the uncontradicted evidence was that he was 

threatened with jail if he did not make prompt payment in cash on 

the checks. (Tr. 75). Plaintiff submits that this clearly is an 

act not proper in the regular prosecution of the criminal charge 

and manifests an improper intent. Additionally, the defendant's 

failure to fully inform the Assistant Commonwealth's Attorney of 

the factual situation when obtaining the warrants can certainly 

be construed as nothing other than an act not proper in the regu­

lar prosecution of the criminal warrant. It should also be noted 

that it makes no difference whether the improper act occurred be­

fore or after the actual swearing out of the process. In Huggins 

v. Winn Dixie Greenville, Inc., 249 S.C. 206, 453 SE 2d 693 (1967) 

the South Carolina Supreme Court held that it was no defense to an 

abuse of process claim that the acts complained of occurred prior 

to the actual inception of the prosecution. 

In the present case process was issued subsequent to an. 

agreement between the plaintiff and the defendant regarding securi y 

for and repayment of the debt represented by the checks. The fact 

that the defendant reneged on this agreement and obtained the war­

rants would certainly be an indication of its true motive and an 

act not proper in the regular prosecution on a criminal warrant. 

CONCLUSION 

For the foregoing reasons, the plaintiff prays that the de-

oN&cUNNJNGa.ur fendant' s motions under advisement be overruled and that the Court 
iTa PLOOB 

ED ARTS BUILDING 
JST Orne& Box 717 
1UV.a. VI~I'IIA 2-6505 560 

-~ 

--- '"-----···· -----·-------~~~~~-



LAW OFFICES 

JOBNJOM • CUMMINGIL\M 
9TH n.ooa 

ALLIED AllTS BUILDING 
PoiT omca aax 717 

L'lJICIISnG. VIIGIXIA 2f50! 

enter judgment in his favor in accordance with the verdict of the 

jury. 

Respectfully submitted, 

DANIEL F. CASH 

Joseph R. Johnson, Jr., p.q. 
JOHNSON & CUNNINGHAM 
900 Allied Arts Bldg. 
P. 0. Box 717 
Lynchburg, Va. 24505 
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I hereby certify that a true copy of the foregoing Brief 

was mailed to David W. Mullen, Esq., P. 0. Box 845, Christiansburg 

Virginia 24073, counsel of record for the defendant, on this 4th 

day of February, 1987. 

FILED IN THE CLERK'S OmCE OF THE CR. 
CUlT COURT OF THE CITY Of LYNCHBURG 
DATE OJ-4- <? 7 TIME 11.' 36 II M. 
TESTE: JUANITA E. SHEILDS, CLERK 
BY. f.'tl/ D£P. CUL 
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DAVID w. MULLEN 

dfttou£!1 a.t .ea.w, !lnc.. 

CHRISTIANSBURG. VIRGINIA 2407 3 

DAVID W. MULLEN 
PROFESSIONAL BUILDINC 

February 16, 1987 

The Honorable Richard S. Miller, Judge 
Lynchburg Circuit Court 
Lynchburg, VA 24504 

Re: Cash v. Triangle Auto Auction, Inc. 

Dear Judge Miller: 

P. 0. BOX 845 

TELEPHONE 382- 8296 

Would yo~ please be kind enough to supplement the Brief which I 
filed in the above styled ~atter by adding to it a copy of a 
letter which I received from National Legal Research Group after 
I filed the Brief? Appended thereto is a copy of the Code 
Section to which the research refers. 

Thank you for this courtesy. 

Sincerely, 

cc: Joseph R. Johnson, Jr. 
Johnson & Cunningham 
P.O. Box 717 
Lynchburg, VA 24505 
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EDWARD F. SUWVAN, W 
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OUUSlCPHER C. HUDSON, Ja 
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December ~' 1986 

David w. Mullen, Esquire 
Post Office Box 845 
Christiansburg, Virginia 24073 

Re: Virginia/Torts/Abuse of Process/Virginia Statute-­
Legislative History 

File: 50-60318-235 

Dear Mr. Mullen: 

Pursuant to our telephone report of December 3, 1986, enclosed 
please find a copy of the 1966 version of the statute now 
codified as Va. Code Ann. § 18.2-185, as it appeared in the Acts 
of Assembly, ch. 584 (1966). As you will note, the 1966 statute 
was codified under the Banking Act and, at least as it appears in 
the Acts of Assembly, does not contain a headnote indicating that 
its scope is limited to malicious prosecution actions •. 

As discussed in our telephone report, no legislative history of 
this statute is available. we nave checked with several sources, 
including the government documents librarian at the University of 
Virginia Law School and the reference librar~ans at the 
Commonwealth's Legislative Service, who explained that the 
General Assembly does not record or otherwise transcribe and 
publish committee reports or the like. The only compilation 
published, entitled House and Senate Journals, is a summary of 
the daily proceedings of the General Assembly which merely notes 
the name of the bill introduced, the sponsor of such bill, and 
the voting record. 

We have enjoyed assisting you with this case. Should you have 
any questions or comments relative to this matter, or desire 
further research assistance, please do not hesitate to contact 
us. We will of course be.qlad to assist you in any way we can. 
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David w. Mullen 
Paqe 2 

we hope you will afford us a similar opportunity to work with you 
in the near future. 

Sincerely yours, 

~.4a.0.-7 !Y.A Anne M.H. Foley 
Research Attorney 

~47;/. u ;9. /l·'. 
Geflfrey L. Cole 
Senior Attorney 

AHMF/JLC/prm 
Enclosure 
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§ 6.1-112. No person, copartnership or corporation not law.fullr· 
engaged in the banldng business or trust business in this State and aU)).. 
ject to the supervision of the Commission, by the provisions of this chapter 
or authorized to trnnsact a banking business or trust business under tht 
laws of the United States, shall make use of any office sign having thereon 
any a1·tificial o1• corporate name or other words indicatini that any .such· 
place or office is the place or office of a bank, savings bank, trust company, · 
bank or place of banldng. No person, copartnership or corporation shall 
make use of or circulate any letterheads, billheads, blank notes, blank · 
receipts, certificates, circulars or any written or printed paper whatever 
having thereon any artificial or corporate name or word indicating that 
such business is the business of a bank, savings bank, trust company or 
banker, or a place of banking. No person, copartnership or corporation 
shall use the \vord "bank," "savings bank," "banking," "banker," or 
"trust," or the equivalent the1·eof in any foreign language, or the plural of· 
any such word or words in any business or in connection with any businesa.~i 
other than that of the business of banking. 

Any person or persons violating the provisions of this § 6.1-5, either 
individually or as an interested par.ty, in any copartnership or corporation, 
shall be guilty of a misdemeanor. 

The use of the above-mentioned terms in the name of any corporation. 
or in connection with· any other business shall not be prohibited \Vhere the. 
context or remaining words show clearly and definitely that the corpo~: 
tion or business is not a bank or trust company, and ia not carrying on ·•· 
banking or trust business. · ;,· 

§ 6.1-113. Any bank or trust company violating the proviaiona of: 
§§ 6.1-39 or 6.1-41 shall be liable to a fine of one thousand dollars, to he' 
imposed and judgment entered therefor by the Commission, and enforced 
~~~~~ . 

§ 6.1-114. Any such bank or trust company failing to comply with 
any of the provisions of § 6.1-93, for a period of longer than thirty daJS,! . 
after being called upon by the Commission for a statement, or to do such:·: 
other act as is therein provided, shall be fined not leas than one hundred nor 
more than one thousand dollars, and the Commission shall give notice of ." 
such default in a newspaper published as provided in § 6.1-93. Any officer:· 
of any such bank or trust company, who shall reCuse to give any examiner· .. 
the information or refuse to be sworn, as required by § 6.1-87, shall be·. 
fined not less than twenty-five nor more than one hundred dollars for aucb ~ · 
offense. ·• 

All records, reports and information concerning any bank, other than ~ .­
those required by la\v to be public, shall be open only to such officers ancJ.' 
employees of the State as may have occasion and authority to inspect them'· .. 
in the performance of their duties, and to any officer or duly authorized .. 
agent of such bank or trust company, and the imparting of .such informa· ~ 
tion by any employee or officer of the State may be sufficient cause for his . 
removal from the position he occupies under the State government. · . 4· 

§ 6.1-115. Any person who, with intent to defraud, shall make or.· 
-draw or utter or deliver any check, draft, or order for the payment of 
money, upon any bank, banking institution, trust company, or other depoai·l\ 
tory, knowing, at the time of such making, drawing, uttering or delivering,,. 
that the maker or drawer ho.s not sufficient funds in, or credit with, such .• · 

· =bank, banking institution; trust company, or other depository, for the pay· I 
·ment of such check, draft or order, although no express representation fl ~ 
:made in reference thereto, shall be guilty of lnrceny. · ·· h 

Any person who, under the provisions of this section, is guilty of J~ 
.grand larceny shall, in· the discretion of the jury or the court trying the(' 
ease without a jury, be confined in the penitentiary not less than one year· 
llOr more than five years, or be confined in jail not exc~g twelve months 

. I··. ! . 
. ~II' t: . : 
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and fined not t!Xceelling five hunLlrcd dolhu·s. 
The word credit, as used herein, sh~tll be construed to mean any 

arrangcmeut or utulerstanding with the Lmnk, trust cmnpuny, ot· other · 
depr>sitory fc,r the payment of sucl1 check, th·a(t or o-rder. 

§ 6.1-llG. Any pursun wh~ shall m:~kc, dr~nv, or utter, or deliver any 
check, draft, or ord~r for the payment uf money, upon any bank, banking 
institutiCJn, tru~t compa:ay or other c)(!pusitory on behalf of any business 
firm or corporation, for the purpCJ~e of paying wagl!S to any employee ot 
such firm or corporation, or for the purpose of paying for auy labor per­
formed.by any person for such fir1n or corporation, knowing, nt the time ot 
such mnl~ing, drnwing, l.lttering u1· delivc1·ing, that the account upon which 
such chtck, .:lrait o1· ord.er is drnwn hns not suflicicnt funds, ot· cret:lit 
with, such bank, Lankiag institution, trust company or other depository; 
for·the payment of such check, draft or order, although no express repre­
sentation is made in refereRce thereto, shall be guilty of a n1isdemeanor. 

The W(1rd credit, as used herein, shall be ·construed to mean any 
arraugement or understanding with the bank. banking instituticm, trust 
company, or other depository fo1· the pnyment of such checlc, draft or order. 

In :.ddition to the crin1inal p(malty set forth herein, such person shall 
be nersonal!y liable in any civil actiora brvught upon such check, draft or 
order. 

§ 6.1-117. lu ~\ny prosc\!utiuu of action undE:t" the preceding sec­
tion.;, the muldn~ or drawing lil" uttel"in).{. or delivery of u check, d.raft, 
or order, fli•rm.::nt of which is refused by the drawee h~cause of lack of 
funds or c1·cdit sh~11 be prima fncie evidence of intent to de.fraud or 
of knowled~~ cd insufficent f·unds in, or credit with, such bank, banking 
institution, tru::t cun1pany or other depository unless such tnnker 01· drawe:r, 
or s01ne cne for him, shall have paid the hplder thereof the amount due· 
thereon, together with interest, nnd protest fees (if any), wilhin 'fi\te days 
after receiving written notice that sul!h check, draft, or order has not been 
paid to the holder thereof. Notice mailed by cet·tified or registered mail, 
evidenced by ret\lrn t·eceipt, to the last kno\\~ address of the maks 
or drawer .sh~11I be deen1ed suf11cieut and equivalent to notice having been 
received by the n1aker or drawer. 

If such check, draft or orde1· shows on its face a printed or written 
address, home, office, or othe1·wise, of the maker o1· drawer, then the 
foregoing notice, when sent by certified or 1·egister.ed mail to SU'Ch addl'ess,. 
with or without return receipt requested, shall be deem.ed sufficient and 
equivalent to notice having been received by the maker or drawer, whethe~ 
such notice shall be returned undelive1·ed or not. . ' · · 

When a check is drawn on a bank in which the m:.\kcr or drawer has 
no account, h. shall be presumed that such checlt was issued with intent to 
defraud, and the five-day notice set forth above sh~dl nol ue t•equil'ed in 
suchcase. · 

·§.6.1-lt&~ In any civil action growing out of an :•rrest uudcr §§ 6.1-
115 or G.1·116, nu evillencc of stnt,·mL•ubi .:•r reprcse:ntathms as to the status 

· of the cheLk, dl'aft, onlcr ot· detJOsit in\'l~lr~-:•.1, or uf nhy e•,llatcrul n~o·ccment 
with referenc:e to the check, dr:.\ft, ui' ,;t·d ..... r, shnll be admi::!liule unluss sueh 
stutemenl'l, or repr,~scutatiuus, rn· t·ull::kl'al agrccw~.:ht, be written upuu 
tiLe instl·umcnt at the time il is gi\'cn Ly thl: "h·uw~t·. 

If pt~yuu:nt of auy chccli, dnU't, II)• tir·l~n· L•.il' tlw p:l;,'Jlll'llt or 11\UUC)' be 
ll~rused by the hank, tmnldn:.(' ili.:lilllt lllli I :u:::.t n.mp:::l\· l,f ll.hcr c.l•!IH~~it,n·y 
upun which :::5Udl inslrumL:Jat h~ dr:~-.·:it, .• : ..• the p~r:·: a· .. 11,, da·m~· Ld' ttUcrc!l · k 
S\H·h instrument b(· :IJ'l'Csh.:d oa· ,,., .. ..:b~ll.• ,; under t!.·· t•r,,·,.i ... i~ms .. ,f §§ 6.1-
11~ orG.l-liU, J't11· failure or 1'...:1'\i:-:d ,,, p: .. · u<:h ia .... t,·••J&a·ul. thu l.._ll! whu •.u·. 
r~ed or causcc.l su~h 1u.:n:un \u IJ,~ "n\::-ll.:tl aud IH'"· ... ·"·ull:d, u1· cillh ... r, ::ihaU 
be- CWlulw;ivuly. uue~uuU. tu.hA\:u acLt.:d w iLh 1:1.!:\.Su~~LIJil: l•l' Ju·:..~h:LIJlc: wu~ ~­
&n.!' auit. {or dnntagua.th'Lt:lllltiY L~ IJl'QUg.ht by Ulf~ l•t!rsou wlwa.~:M ... 
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uttered sueh instrument, if the one who arrested or caused suCh peraaa~ .. 1/ 
be arrested and prosecuted, or either, shall have, before doing so, pr9f581dld·~:~:·: 
or caused such instrument to be presented to the depository on wh.Wt~-~ ·_' .,;· 

. was drawn where it was refused, and then waited five days after notice. aa? ;''',· · 
· provided in§ 6.1-117. without the amount due under the pro\tisions of.--,;\:, 

i·nstrument being paid. · , . ··. i~ ·~ 
§ 6.1-119. Auy person who shall willfully and maliciously make, cir~~~~ 

culute or transmit to another, any statement, rumor or suggestion, written;! . ~ 
pr~nted or by word of mouth, which is directly or by refer.ence dero¥ato17:. <:ll' 

to the financial condition or affects the solvency or financial &tandlq or ... 
any bnnk or trtist company doing business in this State, or who shall couu.,::· · 
seJ. aid, procure or induce another to start, transmit or circulate any such: 
statement or rumor, shall be guilty of a misdemeanor, and upon convietiGD ': 
thereof, shall be sentenced to pay a fine of not more than one tho.:" 
dollars, or to be confined in jail not more than one year, or both. .~.~,:f · 

§ 6.1-120. \Vhoever, being an officer, employee, agent or director of a~, .... 
bank, certifies a check drawn on such bank and willfuUy fails forthwith to:.- 'i: ·i~ 
charge the amount thereof against the account of the drawer thereof, 0"1~:.· -~~~~ 
wi11fully certifies a ch~ck .d1·a,vn on such bank when the draw~r of aueh·!~~ 
check has not on clepostt wtth t~e bank the amount of mon.ey sub~ect to ~ti.~<~./,. 
payment of such check ~nd equ1valent to- the amount there1n specified, ahall ~ '!~~ 
be guilty of a misdemeanor. · · ·· .. · -~:. 

§ 6.1-121. Except as otherwise provided, any offic~F· director, ~-9~,~··~. 
ployee, or attom~y of any bank wh~ ~tipul~tes for ~r receives or cons-~;, ·~-i 
or agrees to rece1ve any fee, comnusston, g1ft or th1ng of value from 8}27~~ .. ~~ 
person, firm or corporation, for procuring or endeavoring to procure fol'f;t. ·-~~ 
such person, firm or corporation. or for any other person, firm or corp.,.._:~,· ·:.~ 
tion, any loan front or the purchase or discount of any paper, note, draft/:~: 
check, bond, stock, security or bill of exchange by any such bank shall bl ·. . . 
deemed guilty of a misdemeanor and shall be imprisoned not more thaJl .· "' 
one year in jail or fined not more than one thousand dollars, or both·;.:.;\:! 
provided .that the above prohibiti~n shall not applf to a~y officer or di~: (!:!~; 
tor, \vho ts a member of a firm of licensed brokers, 1n buytng for or from 01' -~-.~~;t 
selling to, or for the account of, a banking institution, of which he may·be · 'S.h:·: · 
an officer or director, in the ordinary course of business, bonds, stock& 9r. .~.(.::~! 
other evidences of debt at the usual rate of commission for such sen•ice~ · ~-! :r'~ 

§ 6.1-122. Any officer, director, agent or employee of any bank who · ~·" 
embezzles, abstracts, ot· willfully misapplies any of the moneys, funds. or ··· t~ 
credits of, or in the possession or control of such bank, shall be guilty of ;~ 
larceny and punished as provided by law. Any officer, director, agent or .. 
employee of any bank who issues or puts forth any certificate of deposit. 
draws any order or bill of exchange, mal\es any acceptance, assigns an' .. ~., 
note, bond, draft~ bill of exchange, mortgage, judgment, decree or other .... -t1 

instruntent in writing, or who malres any fnJ~e entry in any book, report or .:' ·.:\ ~ 
statement of such bank, with intent in any case to injure or defraud sucb. . ._,~ 
bank, or any other company, body politic or corporate, or any incllvidualJ•: .. '"! : 
person! o.l" to deceh·e nny officer o~ such bnnk! or the . .Sta~e Corporatioa.r ~~tt.~ -~~ 
Comm1Ss1on, or any agent or exam1ner authonzed to examtne the affain-'; ~"-.. ~ ~. 
of such b~nk, and any person, who, \Vith like intent, ~ids or abets ~Y s~cli{:t .. ~J :f.· 
officer, dtrector, agent or employee of such bank, 1n any such VtolatJODI ·~ ~~~t~,.~!i­
shall be guilty of a· felony and upon conviction thereof shall be confined ill' /1·!.:;~ 
the penitentiary not. less than one year or more than ten years, or be · ~ ·Jf. 
confined in jai~ not exceedi~g twelve months and fined not exceeding fi~.: ... t~.··.~·.~. 
thou~nnd rlolJat s. . ... , .. ·'~L • 

Any such officer who knowingly makes a false statement of the coruil•. · '~:ff/. l 
tion of any such bank or institution, shall be deemed guilty of a felony ancl+ ~:~,iJJ\!1·: · 
upon conviction shaH be fined not less than one hundred nor more than.;.~:~·~~~~. 
five thousand dollars, and be impriso~.~d in .. tl~e~.~enitentiary not less than_<.~~'~·~~~~ 

; • ·: • • " •· .. 1 . · .~ .• ·, .ia 
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JOSEPH R. JOHNSON. JB. 

RICHARD P. CUNNINGHAM 

DAVID D. EMBREY 

JOHNSON & CUNNINGHAM 
ATTORNEYS AT LAW 

9TH FLOOR 
ALLIED ARTS BUILDING 
8TH & CHURCH STREETS 
LYNCHBURG, VIRGINIA 

TELEPHONE (804) 845-4541 

February 20, 1987 

The Honorable Richard S. Miller 
Judge of Lynchburg Circuit Court 
Lynchburg Court House 
Lynchburg, Virginia 24504 

In re: Cash v. Triangle Auto Auction, Inc. 

Dear Judge Miller: 

PLEASE REPLY Ta; 
POST OFFICE Box 717 

LYNCHBURG. VIRGINIA 24505 

We have received a copy of David Mullen's letter to you 
under date of February 16, 1987, enclosing certain information 
received by him from the National Legal Research Group concern­
in~ the Banking Act passed by the Vir~inia Legislature in 1966. 
Apparently Mr. Mullen forwards this to the Court with the idea 
that it sheds some light upon the interpretation of legislative 
intent, which he assumes was later incorporated into §18.2-185 
of the 1950 Code of Virginia, as amended. We would simply like 
to mention in regards this latest submission from counsel for 
Triangle Auto Auction, Inc. that it adds nothing to what has al­
ready been discussed before, during and after the trial between 
the Court and counsel in regards §18.2-185 of the Code. Our 
position can be stated very simply in this regard. The statute 
in question (§18.2-185 of the 1950 Code) merely provides or sup­
plies "probable cause" for the issuance of a process or writ or 
warrant and thereby provides a defense to a malicious prosecution 
allegation. It does nothing more or less than deal with the mat­
ter of "probable cause". In an action for abuse of process·, 
"probable cause" is completely innnaterial and, therefore, not af­
fected by_the statute in question in any manner. 

The Court has made this plain in its pre-trial opinion 
letter of August 12, 1985, wherein the Court specifically pointed 
out· this distinction between the two causes of action, and that 
compliance with the sta~ute was not a bar to an action for abuse 
of process, because this .involved the tmlawful use of process and 
not the lawfulness of the issuance of process. The Court ruled 
on this distinction at pre·-trial and ruled that the cotmt of 
malicious prosecution could not proceed to trial because of the 
above statute but that the abuse of process count could proceed 
to trial since it was not affected by the statute providing 
"probable cause". 
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The Honorable Richard S. Miller, Judge 
Page 2 
February 20, 1987 

We submit that Your Honor's pre-trial ruling, as well as 
rulings in this regard during the trial, was completely proper 
in every respect. 

We would ask that the Court consider this memorandum as 
an ans·wer to the 'February 16, 1987 letter from opposing counsel. 

With best regards, I am 

cc: David W. ~'iullen, Esq. 
Attorney at Law 
P. 0. Box 845 
Christiansburg, Virginia 24073 
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TWENTY-FOURTH JUDICIAL CIRCUIT 

OF VIRGINIA 

Wn.LIAM W. SwEENEY. JuDGE 

(8()4) 8A7·1491 

RICHARD S. MILLER, JUDO£ 

(8()4) 847-1490 

LYNCHBURG CIRCUIT COURT 

LYNCHBURG, VIRGINIA 24504 

COMMONWEALTH OF VIRGINIA 

CITIES OF LYNCHBURG AND BEDFORD 

CoUNTIES OF AMHERST, BEDFORD, CAMPBELL AND NELSON 

February 20, 1987 

Joseph R. Johnson, Jr., Esq. 
Attorney at Law 
P. 0. Box 717 
Lynchburg,·vA 24505 

David W. Mullen, Esq. 
Attorney at Law 
P. 0. Box 845 
Christiansburg, VA 24073 

ROBERT C. GOAD, JUDGE 

(804) 2CS3·40ee 

loVINGSTON, VIRGINIA 22e48 

J. SAMUEL JOHNSTON, JR~JUDGE 

I804l 847-oeel 

RUSTBURG, VIRGINIA 2415B8 

Re: Daniel F. Cash v. Triangle Auto Auction, Inc. 

Gentlemen: 

Having reviewed the briefs filed by counsel and the 
transcript in the captioned action, I will enter judgment on the 
jury's verdict of November 14, 1986, and accordingly overrule 
the defendant's motion to set aside the verdict and other related 
motions incident to the case. 

The defendant has raised five questions which are 
addressed in the following: 

I. The defendant first says that Section 18.2-185 of the 
Code of Virginia bars this action and/or is a defense to it be­
cause the defendant complied with its provisions, which state 
in part: 

"the one who arrested or caused 
such person to be arrested and 
prosecuted, or either, shall be 
conclusively deemed to have acted 
with reasonable or probable cause 
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Joseph R. Johnson, Jr., Esq. 
David W. Mullen, Esq. 
February 20, 1987 
Page 2 

in any suit for damages that may 
be brought by the person who drew 
or uttered such instrument, if 
the one who arrested or caused 
such person to be arrested and 
prosecuted, or either, shall have, 
before so doing, presented or 
caused such instrument to be pre­
sented to the depository on which 
it was drawn where it was refused, 
and then waited five days after 
notice, as provided by Section 
18.2-183, without the amount due 
******being paid." 

However, unlike actions for malicious prosecution, 
the element of want of probable cause is inmtaterial in an action 
for abuse of process .. Glidewell ~· Murray - Lacy & Co., 124 Va. 
563, 98 S.E. 665 (1919); Mullins v. Sanders, 189 Va. 624, 56 S.E.2d 
116 (1949). It has been said that. although the ·writ was issued 
upon proper grounds and with probable cause, if it was caused to 
issue and was used, not for the purpose for which it was intended, 
but for some collateral object, that is the crux of the tort of 
abuse of process. See Michie's Jurisprudence, Volume 14B, Pro­
cess §61; Ross v. Peck Iron & Metal Co., 264 F.2d 262 (4th Cir. 
1959). -- . 

For the foregoing reason, I hold that Section 18.2-185 
does not bar the subject action for abuse of process, since that 
Code Section deals with an element necessary to maintain an action 
for malicious prosecutiqn but not to maintain an action for abuse 
of process. 
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Joseph R. Johnson, Jr., Esq. 
David W. Mullen, Esq. 
February 20, 1987 
Page 3 

II·. 

......... 

Evidence pertaining to the admission of certain letters 
and telephone calls to ~ash were admitted over the heresay objection 
of Triangle. The evidence was offered by Cash not to prove the 
truth of the matter asserted, out to show that it was uttered and/ 
or to explain the subsequent conduct of Cash. Such evidence for 
this purpose, is admissible under Virginia law. See Fuller v. 
Commonwealth, 201 Va. 724, 729, 113 S.E.2d 667, 671, (1959). -For 
a general discussion see, Law of Evidence in Virginia, Friend, 
2nd Ed. §225, and the authorities there cited. 

. The defendant also questioned the proof of authenticity 
of a certain letter dated January 31, 1985, from High Point Auto 
Auction to the plaintiff, offered in evidence by the plaintiff, at 
the same time as he objected to its admissibility on the grounds 
of heresay. 

In this regard, authentication may be achieved by show­
ing the circumstances surrounding the writing. The plaintiff having 
previously dealt with and being known by High Point Auto Auction, 
the letter in question being on its letterhead, and the contents 
of the letter are factors which I feel, when taken together, make 
the letter circumstan·tially reliable so as to authenticate it for 
consideration by the jury. Counsel for the defendant in his open­
ing remarks to the jury said, "He (referring to Danny Cash) will 
also tell you that not one single automobile auction has told him 
he cannot deal there today. They have told him that he must use 
cash, hard green stuff, and hard titles for his cars." (tr.44). 
One who invites admission of a document, even if by indirect invit­
ation, cannot later complain that its genuineness has not been 
established. Bell v. Routh Robbins Real Estate Cor oration, 
206 Va.· 853, 14"7S.E.2d 7 . See discussion, Friend, Law 
of Evidence in Virginia, 2d Ed.· § 181, p. 403. 
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Joseph R. Johnson, Jr., Esq. 
David W. Mullen, Esq. 
February 20, 1987 
Page 4 

I I! . , IV . , V . 
With regard to points III, IV and V raised by the defen­

dant in its motion, I agree with the reasoning and statement of 
facts and law as set forth by the plaintiff in his trial brief on 
pp. 8 -24 and adopt that as the Court's view and ruling on those 
three points raised. 

Summarizing the evidence in the light most favorable 
to the plaintiff, the facts depicted an aggravated use of criminal 
process by the defendant to enforce the collection of a debt, which 
is the essence of the tort of abuse of process, and the jury so 
found. 

Counsel for the plaintiff should prepare and submit for 
entry an order in keeping with the foregoing. 

· Very truly yours, 

Miller, Judge 

RS!1/n 

Rli:r ,. · ·!· .•· • ,;: GIR· 
cu. T c;jtJ~-: l. : · · ur .. ~NCHBURG 
DATE fEti . " : .. .- TIME 'f;..r ,:J II 

1ISTE: JUANITA E. SH~jf_ 
1ft -,---- liP. cue. 
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JRJ:HMS 
2/2~/87 

LAW OFFICES 

IHNSON 81 CUMNINGIIAM 

9'nl n.ooa 
U.UZD ABTS BUILDING 

PoaT Omc& Box 717 
LYJIICDVIG. VIIG.IHIA 2t50S 

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG 
MARCH 9, 1987. 

DANIEL F. CASH, 
Plaintiff 

v. 

TRIANGLE AUTO AUCTION, INC., 
Defendant 

JUDGMENT ORDER 

This day came again the parties, by counsel, and the Court 

having maturely considered the Motions heretofore submitted by the 

defendant for summary judgment, to strike the plaintiff's evidence 

and to set the verdict aside as contrary to the law and the evi­

dence, is now of opinion that the Motions should be overruled; 

wherefore, it is considered by the Court and it is ORDERED and 

ADJUDGED that the defendant's Motion for summary judgment, the 

defendant's Motion to strike the plaintiff's evidence, and the de­

fendant's Motion to set aside the jury's verdict, each and all be 

and the same are hereby, overruled, and that the plaintiff, Daniel 

F. Cash, recover of the defendant, ·Triangle Auto Auction, Inc., 

the sum of ONE HUNDRED THIRTY THOUSAND ($130,000.00) DOLLARS as 

compensatory damages, and the sum of FIFTY THOUSAND ($50,000.00) 

DOLLARS as punitive damages, for a total sum of ONE HUNDRED EIGHTY 

THOUSAND ($180,000.00) DOLLARS, in accordance with the jury's ver­

dict, with lawful interest thereon from 14th day of November, 

1986, as well as his costs in this behalf expended, to which ac­

tion of the Court, the defendant, by counsel, excepted. 

The Court doth hereby expressly include and incorporate in­

to this Judgment Order the opinion letter of the Court dated Feb.­

ruary 20, 1987, which is made a part of the record herein. 
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LAW OFFICES 

JOHNSON .. ctrNNINGIIAM 

9nl n.ooa 
ALLIED AllTS BUILDING 

PoiT omc:a Box 111 
LY!tCHIVIG. VI..UC14 2fJ05 

And defendant, by counsel, having indicated its intention to 

take an appeal from this judgment and having moved.for a suspen­

sion of execution of this judgment pending action thereon by the 

Supreme Court, it is further ORDERED that execut~ of this judg­

ment be, and it is hereby, suspended for thirty (30) days from the 

date of the Order and thereafter until the Supreme Court acts on 

the defendant's Petition for Appeal, provided that within said 

period of thirty (30) days, defendant files with the Clerk of this 

Court an appeal bond in the penalty of Two hundred twenty four -

thousand two hundred($ 224.200.00 ) DOLLARS, with surety to be ap­

proved by this Court, conditioned according to law; and it is fur­

ther ORDERED that the transcripts of testimony taken at the hear­

ing before this Court in this matter on November 13 and November 

14, 1986, be made a part of the record in this case, provided that 

said transcripts be filed in the Office of the Clerk of this Court 

within sixty (60) days from the date of this Order. 

Enter: 3t '! I 87 
. ........ 

I ASK FOR THIS: 
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)AVID W. MULLEN 

rTORNEY AT LAW, INC. 

~.MAIN ST., P.O. BOX 845 

IISTIANSBURG, VA 24073 

VIRGINIA: In the Circuit Court for the City of Lynchburg 

DANIEL F. CASH 

Pl9.intiff 

v. NOTICE OF APPEAL 

TRIANGLE AUTO AUCTION, INC. 

Defend9.nt 

TO: THE HONORABLE RICHARD H. MILLER, JUDGE OF SAID COURT: 

Pursu~nt to Rule 5:9 of the Rules of the Supreme Court 

of Virginia, Tri9.ngle Auto Auction, Inc., Defendant, hereby 

gives Notice of Appeal in the above styled case to th9.t fin9.l 

judgment order entered March 9, 1~87. S9.id Notice of Appe9.l is 

this d9.y filed with the Clerk of s9.id Court 9.nd m9.iled or 

delivered to Counsel for Plaintiff. 

Notice is further given that the tri9.l tr9.nscript 9.nd other 

incidents of tri9.l will be filed with the Clerk of said Court 

within the time prescribed by the Rules. 
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DAVID W. MULLEN 

ATTORNEY AT LAW. INC. 

32 E. MAIN ST •• P.O. BOX 845 

CHRISTIANSBURG. VA Z4073 

Respectfully, 

TRIANGLE AUTO AUCTION, INC. 

BY~ 
D~vid W. Mullen, Counsel ~ 

C E R T I F I C A T I 0 N 

I, D~vid W. Mullen, Attorney for Tri~ngle Auto 

Auction, Inc. do hereby certify th~t I delivered or m~iled ~ 

copy of the foregoing to Mr. Joseph Johnson, Attorney, Johnson & 

Cunningham, 725 Church Street, 9th floor Allied Arts Building, 

Lynchburg, Virginia 24505, Counsel for the Plaintiff. 
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)AVID W. MULLEN 

!"TORNEY AT LAW, INC:. 

VIRGINIA: In the Circuit Court for the City of Lynchburg 

DANIEL F. CASH 
Plaintiff 

v. 

TRIANGLE AUTO AUCTION, INC. 
Defendant 

TO: MR. JOSEPH R. JOHNSON 
ATTORNEY, JOHNSON & CUNNINGHAM 
725 Church Street 
9th floor Allied Arts Building 
Lynchburg, VA 24504 

) 
) 
) 
) 
) 
) 
) 

NOTICE 

Pursuant to ~ule 5:11 of the Rules of the Supreme 

Court of Virginia you are hereby notified that the transcript 

was, according to the Clerk's Office of the Circuit Court for 

the City of Lynchburg, filed in said Clerk's Office on January 

20' 1987. 

Respectfully, 

TRIANGLE AUTO AUCTION, INC. 

BY~~~~~~~ 
DlVidW:MUiien; Counsel --

C E R T I F I C A T E 
I, David W. Mullen, Counsel for Triangle Auto Auction, Inc. 

do hereby certify that I mailed a copy of the foregoing Notice 

to Joseph R. Johnson, Attorney, Johnson & Cunningham, 725 Church· 

Street, 9th floor Allied Arts Build~ng, Lynchburg, Virginia 

24504 on this 8th day of April, 1987. 

t. MAIN ST., P.O. BOX 845 

IISTIANSBURG, VA 24073 

F ED IN THE CLERK'S OFFICE OF THE CIR· 
IT COURT OF THE CITY OF LYNCHBURG 
rE APR 9- 1987 r~;~fr0:5s-t'1M;i78 
STE: JUf.J~;TA E. SH~~~S:. *RK 

·----· Y_ VVC/1~- DEP. CU<. 



CLERK'S OFFICE 

lYNCHBURG CIRCUIT COURT 
P. 0. Box 4 

lynchburg, Virginia 24505 

Juanita E. Shields. Clark 

Joseph R. Johnson, Jr. 
TO: 900 Allied Arts Building 

725 Church Street 
Lynchburg, VA 24504 

and 

David W. Mullen, Esquire 
TO: P. 0. Box 845 

Christiansburg, VA 24073 

April 27, 1987 

NOTICE 

WILLIAM W. SW(£NEY. JUDGE 
N0Rf.1AN IC MOON. JUOGE 
ROBERT C GOAD. JUDGE 
J SAMUEL JOHNSTON. JR. JUDGE 

__ D:;a~n....,1_. e..,l__,F __ . -.:C ... ai&.Js_h _____ VS · Triangle Auto Ancti on, Inc. 

NOTICE is hereby given, pursuant to Rule 5A:l0(4), that the 
_ Supreme Court 

following exhibits listed will not be sent to the ~~ 

of Virginia. 

Plaintiff's Chart of loss of income 

579 



OAVID W. MULLEN 

rTORNEV AT LAW, INC. 

IE, MAIN 81" •• P.O. BOX S.!S 

ltiSTlANSBURG, VA 2407:1 

) 

~lefY\ I 
IN THE SUPREME COURT OF VIRGINIA AT RICHMON 

TRIANGLE AUT9 AUCTION, INC. 
_Appell~nt 

v. 

DANIEL F. CASH 
Appellee 

) 
) 
) 
) PETITION-FOR APPEAL 
) AND ASSIGNMENTS OF 
) ERROR 
) 

TO THE JUSTICES OF THE SUPREME COURT OF VIRGINIA: 

Triangle Auto Auction, Inc. hereby petitions this Honorable 

Court for appe.al of the judgment of the Circuit Court for the 

City of Lynchburg entered M~~ch 9, 1987 in the case of Daniel F. 

Cash, Plaintiff, v. Triangle Auto Auction, Inc., Defendant and 

assigns error to the judgment of said Circuit dourt as foll~ws: . . 

(Triangle Auto Auction, Inc. will be bergin referred to as~ 

Triangle and Daniel F. Cash will be herein referred to as Cash) 

I. The trial court erred in failing to render a ruling on 

Triangle's Plea of the Statute of Limitations filed in the trial 

court Clerk's Office on May 21, 1986. 

II. The trial court erred in failing to grant Triangle's 

Motion For Summary Judgment.filed in the trial court Clerk's 

Office on November 12, 1986. 

III. The trial court erred in failing to grant or.refusing 

to grant Triangle's Motion in Limine filed in the trial court 

Clerk's Office on November 12, 1986, which Motion in Limine 

moved the Court to preclude the introduction of certain 

testimony regarding Cash's alleged damages and loss of 

reputation. 
IV. The trial court erred in failing to rule or refusing 
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DAVID W. MULLEN 

ATTORNEY AT LAW. INC. 

3a L MAIN ST •• P.O. BOX US 

CHRIBT1ANSBURG. VA 24073 

to rule on Triangle's Motion to Elect filed in the trial court 

Clerk's Office on May 21, 1986. 

V. The trial court erred in failing to grant Triangle's 

Motion to Dismiss the action filed in the trial court Clerk's 

Office on May 21, 1986. 

VI. The trial court erred in permitting the jury, over 

.objection of Triangle, to consider evidence of Cash's having 

been barred from certain auto auctions. 

VII. The trial court erred in permitting the jury, over 

objection of Triangle·, to consider evidence of reduction ~f 

Cash's gross revenues. 

VIII. The trial court erred in permitting the jury to 

consider awarding punitive damages against Triangle. 

IX. The trial court erred, as a matter of law, in allowing 

the jury to consider whether Triangle had an ulterior motive in 

criminally prosecuting Cash. 

X. The trial court erred in failing to grant Triangle's 

Motion for Remittitur. 

XI. The trial court erred in failing to grant Triangle's 

Motion for a New Trial. 

XII. The trial court erred in improperly instructing the 

jury. 

XIII. The trial court erred in failing to grant Triangle's 

Motion to Strike Cash's evidence at the conclusion of Cash's 

evidence and at the conclusion of all of the evidence. 
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Jf.JliANGLE A-U'!'O AUCTION, 
~~~>i· . · .. ·-~here The Buyer & Seller Get Together" 

IN""""'"" I o o 
l-·~--0 

• ·~--1'" ~-.~• F •! 

-~~>r~··:.=: : P.O. BOX 1i67 • RADFORD, VA. 24141 • (703) 639-9011 
> ~ _. -~ · I ¥~7-

No. 2H323 
<·:: w... ~ y' I I 

'"*'ii.nal a NegaUabla BIII!GI.Sale ·_,/ /~ .?:· ~. 
·.t::~~ ~ . ~,~, AlE NO.' <·:·~· I I / , . 

'• -~:.:71-!1 -:J ~ ·. 
:P; ·.~f:r-r· . . . ·7 ~ .J. 
~ :REG~FTION FEE PAID 

-~-

. DATE:.· 

· SERt.'\1. NUMBER 

:, '-! I 

;.:_ ~-"' TIMe SOLD 

.. 
: 

,, 
. ~ 

~--------------i;ASH ..... ' .. ._, .. .,., ,-
SALE $ 
PRICE 

_ .. ~ 
BUYERS 

$ TITLE 
FEE 

-,, .., 
"':''\ .,_ •. i~ 

I . .·•··. 
:I l.t !~:1 1 -= :-= 

... _::_, --·-· ------'--~:-----·:...' .... -::....· ____ _.._..;...;;..;._~_..;.;..._~~------J 
··. •• Federal and State re~ul~tions r·.:quire you to state the odometer mileage at the time of transfer !\'a. Code 

49 C.F.R. § 580.4 Section 46. 1-89.1~ (An i:taccurate or untruthful statement may make you liable for dam<~ges 
_: to your transferee, for attorney fees and for civil or criminal penalties pursuant to the Motor Vehicle 

Information and Cost Savings Act, ·ts U.S.C. § § 1981·1991.): I certify that-to the b~st of my knowledge the 

1_TCfJ:AL· ·$. . :~ .:~ : "} 

I 

·· .. ·-: L SEli..ER'5 
FEE $ .lf-3 
S':t.i.ERS $ #' • 1 £' ~ . ·i 

:·'odometer reading is • and reflects the actual mileage of the vehicle unless one of the 
I CHECK.. Dltr;; ~.z· ,·~·~·I 

following is checked: SOLD: WITH DRIVE: tJ D :FECT: 0 
. '[] The odometer reading above is not the actual mileage, but should include additional mileage of (UNLESS SOlD FOR 

SSOO OR lES~) , , 
: : .. C __ .. The mileage shown above is in t: . .;cess of 99,999 miles -· -··· S T · 'r:i' A IS: C! Ti1 LE A : "'''f 
;:,>~:The odometer reading above is rot the actual mileage and the actu~ mileage is unknown. ~~~~. 

Check one box only. :-:.•. For value received Triangle Auto Auction,lnc. hereby •varran.ts 
. .:q 1 hereby cenify that the odomet·?. of said vehicle was not altered, set titl'=! to the above car to be fre~ and dear of ~il liens, ~h~ft claims or·· 

back, or disconnected while ir. my possession, and 1 have no l o_th~r en.cu~brances at the ttme of exec~.Jt1on of th1~ ~nst:"Ument.:·. 
knowledge of anyone else doing so. L1m1t of hab1hty not to exceed purchase pnct:.:. car as !.:":OW t above, 

this value to be depreciatecl2% per month !rem •.ale cf:st~ sl own on 
thi!io instrument. 0 I hereby certify that the oor.. 1eter was altered for· repair or 

replacement purposes.while in r.-:·,. possession, and that- the mileage 
registered ·on the repaired or repi .cement odometer was identic:\1 to 

~ '!.'at tffore such service. "" 

b .I hereby cenify that the repaired or replacement odometer was 
- ~ incapable tJf registering the same mileage, that it was reset to i'ero, 

and ~hat the mileage on the or·ginal odometer or the odometer 
f -~ ~e~~re repair was . '· miles. . : 

~~~~ler ~rrants tha~~hev~~icle is in~ured agtinst an risks including hutit .. 
t ~5r.:~i~ to. va~dalism;tl~.e~·and ph!sical damage or ~hat ani' IO;U whic~ y : · 
~ -~~~~r while,, :he pr~tses of Tr1an~;:'! Auto Aua1on, Inc. wtll remam e 
• ~~ ~~e~.respons1oility of the seller. The :a:~llcr shall indemnify ·Triangle AU o 
~z~.on .. l~c. (~:. aga.!.n~t al! li:lbdiry, •u, • .1nd expense,. indu~lng reason~b'c 
f.'~i .. ~'"""'. ~.:~:. u~~' 1 lldUJS•c ,'\uto "~:·!:~:':. ·•t: rnay •nc~r oy reaM>n or. rtS. 

~
1• i.~ng &IS~"'""' f_., the s.1Je of the Sdlu .•• ll...lf', tn cefe11d1ng or prOSt!CUtlng 

_ ... ·.-,"'_agent for !;"c ... le ?t the said vehk'e .. if' '·+:-.ding or prosecuting any action 
~"!i,:ar'suit; (21 for anv sums which Triiln~r~ At.ltO Auction, !nc. may pay or 

. ;'.:--:'becOme liable to pay by reaso,.. :,i .an}' ·=' rr.e foregoing; and \3) for any 
~:~·;.};~~hn ~vi'!rc~ t: e se!le- may asse·r l.yi~s\ rnan¥,1e Auto Auction, Inc. 
~;~~a~ he is the true ~n_d._~~Yiful owne:- oi the below d.~cribed vehi_cle,.that- .. -.· 
:~~~ .. ~:.!_$free from all h~ •. and enc~.;mbrances; that he has perfea rtght and 
t.·:rdul' power to sell and cr~ tide to th«= same; and that h ... will warrant and · 
~!!:~~fend ·~e same aga_~1~~~ law!~l-:daim~ an~. demands of all pe~ons 
·~ ~~\!i:lpmsoever. ·~~~ .:"~}i -::·~j=- • .r~~ · ... . · 

In the event of any paymcm •.meier this •Vaf!"~I"Jty, friun1Je Auto 
Auction, Inc. shall be subrogated to all the ·.-:a.·ran;~;l·i · ights of 
recovery, therefore, against a.,, ~~rson or org-1niz:l~:~n md the 
warrantee shall execute and deliver papers and instr~ment; and do 
whatever else is necessary to secure such rights. 

' ... 

TITLf AH.\CHED · . ' . . ;~1 
Buyer's checks o1re deposited im:nediately h'{ Auct on. : .­

Assignable tit!f:: does not accompany car. fv~ay rl':t~ir•: up .::-. :. 
to (14) days exclucir.g 3a:t:rday, Sunday~. ar.c ;-:aa.,na: - . 
Ht""lliday~ fur buyer tore, ~i-.e! !itle. Title :-11u~r b~ ~·.!C~ l!'ci i 
h:· A·.!~~:c~ ·::::~::1 !'!~~ :.1·:~ • .:..,.:: ... .:::-.· ::··.:·~;:.i, I 
Su~days, ::nci N~r~or. ~I Holirh~:s from s-:.' ·~ ~. . : ; 

3u·•er IS t:autloi;~;J not to - .GO:: ~nv -r:c.':. 0." • r..t, 
anf! ,; ,. to s~llu.-,:c unti! ti·ie ;., ;<:ce;v~o: .-\tte:- •!;.:: ,:<)day 
:=.::~< .~'j ··:stheb:!y::····C;::t;c:tt~·~~urn ;:·.':'.;; ·. ·_ .. -~"' vair f 
a I :-·<~~vnJ=>Ie acdi\;or.a: v· .. rio·i vi time forth~ ·.itle. in the 
event that the title is no~ :-ecci'lled by the Auction wi hin· --•. 
the :14) J;!;· :--eriod spedai ·:i~.Jnger:-:enti mt:s: he made . 
with t:,e A"ction befo:-e :n~ '-'nitjs rettJrned. The Auc ion.-· ·· 
must be ntltified twenty-four (24) hours prior to the · . : 
return of the unit for faih:r~ ro rer.e!ve title. :·: z\· 
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~, j. 4S J) ,.....-j ; .. ) ;._.' 'I s / · SELLER 

BY** 

,.: C:;. BUYER ** 

---------
· SOLD U~OER GRfE,'I K.:D YELt.OW 

. -_ .. _.~. ···-- -·-...... -·-- ......... - .... --:o--.-·---........ _ .. ~·1"-

I the BUYER of the above de-;crioed vehicle do hPrc>.- :oi'sider 
the purchase of this vehicle u:i fu:l·i consumat~d and C'ccep same in 
its present condition after :-:1:ed '.l~'iti~g and :~ceting m·t 1pproval 
and tl~;P the Auction is c1cting :.:i the mUtl!·!! .:;;•!ri kr !)ot, p~rties 
ar.d ~hat the Auction shall not C•.! :iabl~ ro -cith;:o: du·.:~r or· eller for 
;my mechanical or other deiect,; found !n s.::id mo~c.r vet ic;e ~nd 
that <HW ~:!·.~.;;k i::sued l•y mt~ :a . ··: "'! :\uctio:1 i ~r .1~::;.)w~ .-j ~scribed 
"ehicie is hereby un..:onditionall·!· ~uaranteed O}' :ho: t3u _-e! and that 
under no circumstances shall r::·.~ duyer h<Jve am ;:gnl t<' stop 
payment of check regardlc!'s of r(';!Son. Cr.;>y of TT~ii~J~P. :ertifica· 
tion received. '/ 

~.-.:~:.:~~ /;.. ·r.. --------
A;~NOUNCEO CONDITlONS 

-· ........ . 
•••-.. ''L*· ·- -· ---·---- --.. 
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TRIANGLE AUTO A·UCTION- INC. 

.. , 
Roger GaiUmore ·· Frank Sale 

Danny's Auto Sales 
2100 - 12th Street 
Lynchburg, Va. 24501 

Dear Sir: 

P.O. Box 1167 
. RADFORD, VA 24141 
(703)639~~011 (703)639-9021 

12-4-84 

We are in receipt of one check drawn by you on the 
First Virginia Bank, Lynchburg, Va., as follows. 

Check// Dated Amount. 

2359 11-12-84 $9788.00 

This check was returned due to insufficient funds. 
Under the law of the State of Virginia, the issuance of a bad check is prima 
faci evidence of intent and knowledge to defraua the person to whom the check 
is given. When the amount is $200.00 or more, the persons makeing, drawing, 
uttering or delivering the check ar~ guilty of a felony. 

Under the law of the State of Virginia, in order-to prosecute you for the issu­
ance of that bad check, we are required to give you notice by mail with return 
receipt in order to secure the necessary warrants for prosecution. This letter 
is your notification that you have five (5) days from the date of this letter 
within which to pay by cash or certified or cashier's funds the above amount to 
Triangle Auto Auction,Inc. If you do not, then the necessary warrants will be 
secured for your prosecution. 

This letter is sent to you under the authority of the Code of Virignia, Section 
18.2-181 and 18.2-183 

Sincerely, 

TRIANGLE AUTO AQ'CTION, INC. 

" /..., 
~ ~:,/ 

t~/v$~ 
Eugene R. Lancour 
Manager · 
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Radford Auto Auction, Ine. 
P.O. Box 1167 
--~f.qrd, VA 14141 . •z:~·: .. , .. 
~- ·. 

aassas 
~r:·i·• 
')~tO._ 

•·:·:· 
"'·• . fJ 
c' 

~·~· i • \.:.lii-

Tbe Dealer Aucdon 

• I. 

DANNY'S AUTO SALES 

2100 - 12th Street 

LYNCHBURG, VA. 24501 

.... 



TRIANGLE AUTO A-UCTION .. INC. 

Roger GaiU~~r~l Frank Sale . 

.. 
Dan~.' s _ Auto Sa1:'e'S 
2100 - 12th Street 
Lynchburg, Va. 24501 

Dear Sir: 

. '• 

P.O. Box 1167 
· RADFORD, VA 24141 
(70~)639-901.1 (703)639-9021 

12-6-84 

We are in receipt of one check drawn by you on the 
First Virginia Bank, Lynchburg, Va., as follows. 

Check II Dated Amount 

2376 11-19-84 $3080.00 

This check was returned to us due to insufficient funds. 

Under the law of the State of Virginia, the issuance of a bad check is prima 
faci evidence of intent and knowledge to defraud the person to whom the check 
is given. When the amount is $200.00 or more, the persons make~g, drawing, 
uttering or deli~ering the check ar~ guilty of a felony. 

Under the law of the State of Virginia, in order.to.prosecute you for the issu­
ance of that bad check, we are ·required to give you notice by mail with return 
receipt in order to secure the necessary warrants for prosecution. This letter 
is your notification that you have five (5) days from the date of this letter 
within which to pay by cash or certified or cashier's funds the above amount to 
Triangle Auto Auction,Inc. If you·do not, then the necessary warrants will be 
secured for your prosecution. 

This letter is sent to you under the authority of the Code of Virignia, Section 
18.2-181 and 18.2-183 

Sincerely, 

TRIANGLE AUTO A~CTION,INC. 

/~-A· A'~· 
~R. Lancour 

Manager 
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Danny's Auto Sales 

2100 - 12th Street 

Lynchburg, Va. 24501 
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RADFORD AUTO AUCTION, INC. 

Rocer GaiBmore FnDk Sale 

Danny's Auto Sales 
2100 - 12th Street 
Lyncnburg, Va. 24501 

Uear Sir: 

P.O. Box 1167 
RADFORD, VA 24141 

(703)639-9011 (703)639-9021 

12-12-84 

We are in receipt of a check drawn by you on the "First 
Virginia Bank South Central, Amherst, Va. 24521. 

Check// Dated Amount 

2393 11-26-84 $3555.00 

This check was returned due to insufficient funds. 
0 •• 

Under the law of the State of Virginia, the issuance of a bad check is prim1 
faci evidence of intent and kno"tvledge to defraud the person to "tvhom the che :.k 
is given. ~~e~ the amount is $200.00 or more, the persons makeing, drawing, 
uttering or delivering the check are guilty of a felony. 

Under the law of the State of Virginia, in order to prosecute you for the issu­
ance of that bad check, we are required to give you notice by mail with ret~rn 
receipt in order to secure the necessary warrants for prosecution. Tnis letter 
is your notification that you have five (5) days from the date of this letter 
within which to pay by cash or certified or cashier's funds the above amount to 
Triangle Auto Auction,Inc. If you do not, t~en the necessary ~~arran~s ~ill be 
secured for your prosecution. 

This letter is sent to you under the authority of the Code of Virignia, Section 
18.2-181 and 18.2-183 

Sincerely, 

TRIANGLE AUTO AqCTION,INC. 

/. ~~~v 
~. Lancour 0 

Hanager 
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Radford Auto Aucdon, Inc. 
P .0. Box 1167 
Radford, VA 14141 
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The DeaJer Auction 
,. 

Danny's Auto Sales 

2100 - 12th Street 

Lynchburg, Va. 24501 
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\",\. HJI>I: ,\SS § l'l . .! · l.!.l. 1<1 . .! · l:'K 

!il1'-f."~~u~~ pf;lptises to appear before the .... ~~.1:'~9-~.~~~Y .. q~~~~~- .. ~~~~-~~~--~~~~~-~-~--~~~~~---······· 
· ~:-- · · · . : · CITY OR COUNTY 

tflt'Mi~ 'J[ml!ftct. Court ( ~ Criminal Division 0 Traffic Divisi~ · .;.: \ _'·. 
~~-~-r:e and Domestic Relations District Court 0 ~IW-~ 

Christiansburg, Va. . : ·;~:.~ ·.· :·; ' .................................... (snmr A"ooa.E55.o'F couan· .................... ·.· ......................................... . 
,.:..,_,,, .... -·.-···· 11, 1985 9:30 A.M. . h f' 11 •• h e( ) • h . d ................................................................... to ans" er t e o o~ mg c arg s agamst t e accuse • 

· DATEANDTIME · 
~~~i.!ti~~}\·t.hree counts of grand larceny by worthless check . 

l'"~'·;1::11~!1J .• ·i'l' •• ·li0' .. -;· •• · ••••••••• : . . • . . . . . . . . . • . . . . . . . . . . • . . . . . . . . . . . . . . . . • . ......••••.•...••.•.•••..•..•.•.••.•.•••••••••.••..••••• ( 0 continued on back 
111-'~~u!5eq. further promises to appear to answer for the offenses for which he may be charged at all times and 
=z-~,.--·- before any court or judge to which this case may be rescheduled, continued, transferred, certified or ap­

... Th~ Accused promises not to depart the Commonwealth ofVirgi~ia without leave of such court or judge, to 
-t~ peace and be of good behavior until final disposition of this case. 

:~ln~CimfER CQNDmONS ON REVERSE SIDE 
. '• 

.. -~~ the Accus~d~ hereby promise to fulfill faithfully. the c~~flion;z;s giv ~~b ~ / 

:. >C • -/ dt··· (:.11~ :_______~ 
· · . . ~1..· " - ACCUSED 

iJJi~~·W'A~tNINU: Failure to fulfill the terms conditions above or any violation thereof may result in your arrest and forfeiture 
bond on the lower portion of this page (if applicable). Failure to appear may result in your being tried and con-
in your absence. Failure to appear is a separate offense. If bonded to appear in circuit court on a misdemeanor 

:1'-MiZ.. 'I'!Jm••x~. failure to appear constitutes waiver of trial by jury. 
accused is released into the custody of the person/organization named below, on the condition that said 

~-JO(Uan make all reasonable effort to ensure that the accused fulfill the conditions given above. and that any violation 
disappearance of the accused be promptly reported to the court. 

·. C/1· 
. cusroriiAN .................. ADnliess ..... · · · · · · · · · · 

JPt.Q.I:useu. and Surety(ies) (if any), each hereby acknowledges himse1f, h~ b~~ 6fid assigns indebted to 
nt"~., ... ~~'~ ... 'io (orl 0 City or Locality named above in the sum ofS .. :• ..... : ............................ , 

, if secured. · ~. the undersigned, having demonstrated to the officer taking this bond the nature of their interest 
.. i'~~ ~ ,ropertf!: · ~oath that the equi1;y of the undersigned in the property equu or exceeds the amount of this bond). 
· · ~-und~:~h "aives all benefit of homestead exemptions as to this debt and further c:ovenants joindy and severally that 

• 1 of them SW pelmit or cause title to or possession of the property pledged to secure this bond to be transferred in any 
· • :;~t:~~tlb~• to any degree or encumbered to the extent of this obligatiOJL The above terms of the ccmditions of Release and Re-
:::.:i~\1~.!~0~.ta.Uiee are hereby incorporated by reference. 

ii -~shall faithfully fulfill the conditions of release and recognizance given above, this debt is to be void; 
~:~ . this debt is to remain in full force and effect until declared void by a Court of competent jurisdiction. .~ ,..... •• , 
~ /--: // --_;,-:::. . .>/< .. · ,/ 
fl· /. / /'· /.._11 .. ~.p·" .:/. 

~ tSEAU ~ 1./t;.~>Ct.' ,,,/ I }· .. ( (··'"' ISEAU 

::~ ::. ~-Sto ~~~Mfl.3015/8l) SURETY I . l . F< ACCUSED () 

HEARING DATE FILE NO. 

.January 11, 1 98S 9:30 .t\.tv1_ 

COND~ONSOFRELEAS~ 
RECOGNIZANCE, AND BOND 

Danny F. Cash 
·······················.Acc:usiio············· ·········· 

•••••••••••••••••••••••••• TELNO ••••••••••••••••••••• 
RETURNABLE TO: 

Montgomery County 
~r ~~~;~ 'Disi;,;t c~;.·tc'aat.4iNAi) ........................ . 
0 General District Court (TRAFFIO 
0 Juvenile&: Domestic Relations District Court 
0 Circuit Court 

DATE RECEIVED DATE DISBURSEDIDJSCHAROED 

BOND AMOUNT RECEIPT NO. UF CASH DEPOSITI 

s 

ADM.TTANCE TO BAIL: The promise to 
fulfill the conditions of release, and the bond, 
if any. were subscribed and sworn to before me 
this day. The Accused is ordered released 

purs~~n~9~~;~~~~;~it~iil ... ;: ;·'·· ~- {~/ 
.... -;./ . I' ,( (""' ' :~·' ....... ~· .•• ·"""' • ·/. ./. 

.... iuaisDirnoii i•i:' Dii:i:Eaerr· Faot.f'oouaii .... 
December 31, 1 U.-J4 10:~1~1 A.t·.J. ................. il.ii-E'.\Ni:iTiME: ................ . 

SmiE'l'Ya Name(s), address(es), and if corporate 
surety, name(s) of authorized agent(s). 



•K~~- · · l 
~~if ~ _..,.: .. . . 
• '.,-,' ~.'i .~ •, • f • • .. 

......... Mo.lltQ.Q.m~;r;Y. ....... . = .. :J ~ .. .' ................... . 
CITY OR COU!IITY 

~. 

}, . :~~TO ANY AUTHORIZED OFFICJ;:R: · 
.·· ... ;. 

.. ·. · ..... ,' 4l 
De General Distri<:t.Court-~P 

:• • • ,'•. :•,i;; .' • ~ .. \ ::~~''',' -~, .. •,·• I 

o Juvenile.and.Domestic· . -~' . . . ··. . . . . ... ,~.: '..... . :. . •. 

Relations Disti1cfC~u~ · · 

Criminal 
Ttaffic. 

,.:<.· ·:·::~ 
.;;_·· r··,( ::~ .You are hereby commanded in th~ name of the Commonwealth of Virginia forthwith~to ~rreitthe Accused, 
'~·~;r .: · and to bring the Accused before the Court to answer the charge that the Accused, within.this city or county, on or about· 

t •i ~- ·. . . . . ; 

. -~-~·-. ·· .............. ····.ft9ev·~···l2 ., ... 1-984··· ........................................... : ....... ..... :····.did unlawfully and feloniously ,· 

' ' . . · .: (make) (draw) (utter) (alter) (deliver) a check drawn on the ............................... .'..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . · . ~. 

.::>:~_·.: .............. F.iX'~.t :. VJ.r.g ~1.1J~ ... ~~P.~ .......................................................................... in the amount of 
!' .; . . (NAME OF BANK, ETC.) . 

. ~t·'; ; .... $ .918.& .. 00 .... and payable to the order of ......... 'r.J:.t.~tlg:l~ .. ~~.t.Q .. ~.~~~~.C?.n ............... , knowing that the 
1.~!.~·:. ~~f • • I . ! . . 
.'f:; :. ;are insufficient funds in the ac~ount.to pay such check ....................................... ~ ........................................... . 

:~{~{: •• ,,; ·7:· .. r .......... ;:·:, ~ .... ·;- .... : ,;., ...... : ...................... · ................................ ~,! :r. t ..... :~;::·, .. ' ........... · .............. . 

~ :\,! ~~ • 
0 

• •' •• I 1 It It. It It It It It 1 1 It: 1 :.• 1 1 It 1 f ••• ~ •." o
0

• 1 1. • • o o 1 o •.• .. I~.:· •• ' I •I I,! ... I I I I. I. I. I o o o" • e e I • I I I I • I I I I I I I I I I I I •• I I o o I I e. e • • o 0 I I e I I I.: I .. e I I I I I I I I I I. I <0. I 0 0 <0 I" I •' • •" <I" I I I I I 

.· , :;;;~.1;;;~;D;·;, .. ':;.\·;;, .. S ·:;. ; ', ::·. '•.: :;;, ;;;,~~. :t ~ .. " 
· ·. <'(·lo'J ,!~·,,.;:::~~I 1•: ;.;:l·.dJ·· · .j • .·: .,: : •'•; ,\¥#.\1;'4· ],:\ 

• · :. · ' : '. ,'.,;' . . , : • . ~ ;~ ::~~: • • ; ;.'" : 1 • • .~~if ;~1 J/i;~~: ·';~· 

Da~ny F. Cash.; ~ -~;; · . <1-J· 
........................... ' .......• f. ........... ' ..... :~......... . 

.... ~ ~.?.?. ... ~?~~ .. -~~~~~ ............. · .. ·.1.~· .... ~- .. . 
ADDRESSILOCATJON . \• 

~!~~~~~~.? ~- .. ~-~ t .......................... :) ... . 
~COO:::M::-P~LETr-. ~E::::DA~·r_ArBE-:-:LO~W~IF-rK-NO"!':W::-N-: :-r:=~·r--:~,--~· ,:±·~ :-:-:--. ...., !(. I RACE I sEX l WGT. I ~·ri .~., EYES I HAIR I ~of:lv~J :: ;: 
=ls=·sN=========:=====·:=·:·=·Il=··'l ;' ·-l 

~~g~ARRES'f. .. ;· ,;; · , _j 
• f I . i •, . . . l ")l . ' '' ' • ;. ! · .· ·~:j : 

. \. , · .. ··· ... ·'· .. ', . ~~r{: '.';' . '·'?j:~;·[;:;,.·::\:. • ·~. 
: .. ~!~~::0 by arresting theAf~sed named' a~::' , ; ; ~~ , 

•l 
DAlf AND TIME 

__ ,. ......... ·- --· .. _ -·- ·-·-- --·-· --·····-·• ARRESTING OFFICER 
•Sl; ' I • • . • • • •. I • 

;·;:~c> ......... : ...... ~ ..... :::: ...... :··· ...... : .... .......................................................................... in violation of Section . 

~:' .. 18,2:181. c~e of Virginia~ 

'. . 1: .• 

. ~(; .\ .";. . . 

1 
{.~.~1. ,I, the undersi~f=d:, h-ve found probable cause to believe that the Accused committed.Jhe offense charged, 
• :~:~.·.based on the.swom statements o~ · 

.:,:i·~·.~ i~: .. ::. Eugene R • Lancour l. •c /o Triangle Auto Auctio~, 'Rt. 177, . 
: ... : ··. ·· · · · C · h·ri s t·i·ansburg · · · ·va · · · · · · · · · · · · · · · · ~.- · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · • Complaanant. 
. ··~;:~-~~=.,::~: ·•· . . . , • . \.. : \ ; .. 
·~-·~· ~':f~.; ....... , ... l2/.21/.8.4 ....... l:.OO ... P. .. M.:................. ~ .! 
-~~:~~;:: . DATEANDTIMEISSUED • .. 

lil·t~J.~~:~IMI~· .,: .:· .. ~~~; I 

,: v.~~;: :.: : .. i ..... :. ·~·:::~ : . --:1.; . . . . . . . . . . . .. 
:~ ~f:~.~; .. tl· ··; •7-:::.·:._,l·.:·:-~--. ·u . ~ ( . ... 

-~ .. , ; 

:. 

, . .,. ~: 
·~ ...... 

·.· ... 

..·(_. 

.: .... : 
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·I 

:, , · :r=:p PRRI.1MINAJlY RRARINII: · ·-· · . . . . . 
~ ·; . · -. . . •-:t"m":!'qr-t"' · -::trr:t!'"n~'r,L ·11, i 

.' . ·.. · myrlahttoaptdlmbuuyiJeariDa~t:.e<loon~iiiti#~~~ . , '" . 
; ·' . 'Whether tbere is probable cause to believe that I committed a felony AND. haYbig the consequeubeS Of itij j r .. ~.' : I 

·wptverexpJalned to me by the Judge oftiUs Court. I oevertheless WAIVE MY RIGHT TO ~ ~- .. . . . . _ 
~ ~ INARY HEARING on tim warrant. ·d ···,.::: • : ·- - : • _; ; 

' : .. ~- ··~·· ·"_)······ 

~ :,~: -.·,l_.o:;.-:;.:.;.· .. ·::'···.· ......... : _ _..~::'_>:;· ;,; . .·.• totheCircuitCourt~~~~. • -
';:_; ·;,:·.· ;-

·i{ i . ., .·; ... ~ __.i----,.....,---.--:--~-~-~~~~ 
~; ACCUSED .,_. ·. ,·.:: r.-/:·:·{. !D~~ .I • ';,.::· . 

. t .. ; (• \ -.. 

'~ ) J . ~ , ~ , • ; ' ! • ; I 
AlTORNBY FOR ACCUSEI)' - . :: .; ... JUDGE 

Cit . ''DJSPOqnQ· .-r_ OFCASE 
j. . , ~ . . "" +-" ,..., . ; ! 
I ~ . I 

· j The Accused named within was. brought before me_ On tlds reduced charge, I im~ the following 
at appeared this day. and upon hearing the evid~ sentence on the ~ccused: 

.. ~er: · S •• · •••••.••••• fine witll S .••••.••.•..• 

-:~ ~case~.~.,*--~~J~_-1·~ · · ... sus~nded. • •• 
;.· . f jurisdicdoo. at its~ ~te. havmg found ... ·. • ·(·. ~~. ·• • • • • 0 DAYS 0 MONIHS in jail wtth 
. _ .. i probable cause to belieVe 'that the Accused com- •• r . . . . • . . . 0 DAYS 0 MONTHS Suspended. 
· I mitted the felony cJuwBed. · .. ,_ 
0 That the Aa:used be~ RestitUtion of ............ payable to ...... :-~~: .......... . 
Q a DOlle. pro~equl on Commonwealtll's motioo by . . . . . . . . . . . . . . . . . . . . . . . . . as condition of suspended 

9 
Onmodon to change bond· : .. · · ~·· '" ,:: L ·: -;· · sentence. ~ 

· .. · _.·.. increased 0 decreased bond to ·, · · ~ · · 0 BOND FORFErniD in the swn ofS ••...••.. 
S •••.•••...••..••.. (special conditions on 0 BOND applied to fine and casts 

: ~~ Conditions of Release and Bond). OTHER: 
l- ~~barge reduced to ••.•••. · •••••.•••••. 
~~ ·• ~U I ,1 · 

f.i ;,o;. ~hkh ~·A~~~~.:..;.~~;.;.; ..... 
,i : pleaded . . .. ... 

..... :.·l',•i'.l ,,, 

. ··~.GVQ,'n' : ., .•... ~. :·· ~-k·.··: ~~ I . 
- • ~·,:NOT GuiLTY o DOlo ooateoclere 

··. ·~· 

•• 0 ~ J 

. ,._·; .--

· : :;:J '·)lnd was found 

. DOt,plby ' . '.l:l"l-r if('t'. ~ •· • .iiilM!'C.'!("'JY'· 
, pllty as charlicJ abdle :~: , 'A ·' i t !An~ • Lt\ 

·.' JUIIty of ......................................... . 

1\ ~.::.;··.: 
'····:•················································· 

·I. 
-:1; -

APPEAL 
.. \ 'DATE NOTED . . 

BOND SET DATE WITHDRAWN 

s ·' ~· '• "" \ l ...,. 

I . ' 
[) CLERK 0 JJJOOE 

$ · · '·FINE' ························· 

$ 

$ 

COSTS 

Misdemeanor 
Conviction 

-~ .. .- I ·, • 

112 TRIAL FEE 
113 BAILFEE 
305 FILING FEE 
132 CICF 
12() CT. APPT. ATIY.escace) 
113 WITNESS FEE 

Preliminary Hearing 
Assessments 
119 COMM. ATIY.t,caccl 
203 COMM. A'rfY.u,M:an 
120 CT. APPT. ATTY.ttcacel 
113 WITNESS FEE 

Other (specify): 
. '····· 

. .. 
"'! 

; ; 

., 
• I 

' 'J. 

;.· ... ' 

. ··": 
I. 

. ·: ... · 

· .. ,' 

:. :'} . 



... ,.~ .. -- -- --~·------ -------:------
~ , . 

• J-t_..a..d; .. .,. right limin" hearin L.....4.": .. C ed • ~'-> ; •to~-4-:- BOND SET DATE WITHDRAWN ":1 .., ~.·: 
~-~~~ my to a pre ary g ~·ore t.e . ourt nam m """'1 w~" ~lltolfAil: . : • ~ . • S . . -. ~:u!::':~::u~~~!!rt.~~~·~~rm~~:: .. :(' li ... · ...... J. ... i:_··~~--------a.---------1 

I o '-,/• ...... :.· .• l·. •·••"'JI;,,··;-;.;,:J~: t•t'lf-l -!"1 '•"j''· ·1'1 INARY HEARING on this warrant · · "'·' · : :·'·-''·-...•···'· .. '-' ·-· ,, ..... '• ·· · · · • )'I 

~ .. , -··a·t t-~ .. ~.r'·.. "·"'·j •. ' 
•; ~· J ;, ... ,), 0 · 1 ~f~ .. .'11: .:}~.----------~-------

\ ·' ·,· (:e~ totheCircuitCourtofthis~iction 0 CLERK n JUDGE 

! . 
, . ~ . ···u.· ••:"·i·$ I ACCUSED 

1 ,J i ,! t : i ~ t : I ' : ' , / . l 

A lTORNEY FOR ACCUSED JUDGE 

i 

,"· ~ 11

. · C/1 . ·· DISPOSmON OF CASE 

· The Accused tilted within was brought before me On this reduced charge, I impme the following $ 
appeared this day, and upon hearing the evidence sentence on the Accused: 

.. I ~er: S .............. fine with S .•.••..•..... 
, .If The case certified ~the G~ Jmy of this suspended. . 
~ t jurisdiction, at its next· tenn date, having found . . . . . . . . • . 0 DAYS 0 MON1HS in jail with 
~·t 1 probable cause to believe that the Accused com- . . . . . • • . . • . D DAYS 0 MONTHS Suspended. 
.. ~ i mitted the felony charged. , : ~~ 
~ CJ That the Accused be cJ1scbaraecL Restitution of ............ payable to .................... . 

• 
1 c!J a DOlle prosequi on Commonwealth's motion by . . . . . . . . . . . . . . . . . . . . . . . . . as, condition of suspended 

. :, ~ ·On motion to change bond sentence. · 
: Qi increased 0 decreased bond to 0 BOND FORFEITED in the sum ofS ••.•...•. 

:~ S •................. (special conditions on 0 BOND applied to fine and costs 
·::· I Conditions of Release and Bond). OTHER: · $ 

QJ the charge reduced to .................. . 
i· 
1; 
j 

. 
On which the Accused was atTaigned and 
pleaded 

OJ GUILTY 
NOT GUILTJ 0 DOlo oontendere 9 ,! and was found 

l1l not gullly . . .. 
d1 guilty as charged above · I ;•' ~ 0 ·~ ', ~-

. ~ guilty of . .. . . . .. . . .. .. . .. . .. .. 

' ~~.... .. ....... . 

• I 
·!f .•• 

A'rfORNEY(S) PRESENT: 0 COMMONWEALTH f.l DEFENSE 

,,•J I FINE 

COSTS 

M isdenteanor 
Conviction 

112 TRIAL FEE 
113 BAIL FEE 
305 FILING FEE 
132 CICF 
120 CT. APPT. ATIY. ""'", 
113 WITNESS FEE 

.lt 

Preliminary Hearing 
Assessments 

119 COMM. ATTY., ••. u .. , 

203 COMM. ATTY.u .. uu 

120 CT. A PPT. ATTY. htatr) 

113 WITNESS FEE 

Other (specify): 

•! ..... 

,(.• -

1 ..__s __ ____.l TOTAL 
_,,,. 

~ 
1 

.,L DATE 

I RHHI'r Nu. 
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Montgomecy!· 
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• I I .. 

VA. CODE ANN. § 19.2 • 71 • 72 

00 Criminal 
:g General District C.9urt 0 Traffi~ 

•• 0 ••••••• ···- •••••••••••••• 0 •• 0 •••• 0 .. 0 ••• 0 ••••• 0 .......... 0 •••••••••• 0 0 Juvenile and DQmestic <UY OR C~UNT'I 

. ' Relations District Court 
··~. 

.,-0 ANY AUTHORIZED OFFICER: 
~ . 

·you are hereby commanded in the narne ofthe Commonwealth of Virginia forthwith to arrest the Accused, 
. and to bring the Accused before ttie Court.,o an$wer the charge that the Accused •. within this city or county, on or about 

. ..... ~ ........... ~.~~~~~~~ .. ~.~.~ .... ~?.~~···································· ................. :did unlawfully and feloniously · 
DATE ..... ••· ~ ... ~·. 

(make) (draw) (utter) (alter) (deliver) a check drawn on the .................................. :: .......................................... . 

............. !..~. ~~-~- .. Y. ~-~~ ~~:~.~:. ~-~-~ ~ .................................................. ~ :~. ~- ................... in the amount of ' 
(NAME OF BANK, ETC.) 

S }. ~ ~ .~. ~. ~ ~ .... and pa;fible to \Jle order of .. ~~-~-~-~~.~.~ .. ~~-~~ .. ~-~-~~-~-~~ ...................... , knowing that thenf 
. I . . 

are insufficient funds in. t~e account!~ pay such check. ................................... , i. ~~ ............. ··~ ......................... . 
..t .... . f·. . . . -· Cit ,. .-... .... . . .• ~; . 

• .. ..... f&l;. . \ ~··~· • , 
···············~·······,•····~··: ........ , .......................................................... ,..; .. ~ .. ~··································· : 

... l ~ f..a~x"'· ,. ... -:·: .. 1}· • , L: : . .. . . -. .tlt ......... ·~ ... f. ~ 
...... ~ ...................... /:~ ... /: ........ ·:~. : ... : ........ . :.~ ... .......... ~ .......... ~ ................ ~<· .. · .... ';! .............. :·· :. • • • • • • ... • • • • . • • • • .. . : 

.................................. : ............. ~ ....... ~. ~. :· ... · ....................................................... : .. .... :. , .... . :. . . . . . . . . . . . . . . . . . . . . . l' 

................................. i ......... ··.--·~· ...... : ...................................... : .............. :. ... : ............. .,. .................... . 
0 0 0 t 0 o o • • •••• 0 t t t • t t t t t • 0 o t t t t t • I t t • t t t t t • t • t t t t t • t t t t • t t t t 0 0 t t t o t 0 0 0 I t 0 I 0 t t t • • ' 0 t 0 0 0 0 t • t • t 0 • • • I e • t • 0 0 t 0 0 • • ' fl' I t t 0 t t t 0 t I I t • t 0 e 0 t -~· t t t t 1 1 1 ' I t t • I I 1 I 1 t t t t t 

I •••••••••••••••••••••·······••••••••···•••••••••·•·.:···••••••••••••·•···•·••••••··········••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••· 

" ~ 

.......................................................................................................... ·.-:-: .. ' ............ in violation of Section 

HEARING DATE' FILENO. 

• • ~ . 1 : i • : 1 : 

f 
7' 
.J 

_) 

; 

' 

, 
I 

J 

,:..· 

~ • I 

_; . - ) 

: ... ~~~.~y .. :r. ~ ... 9.~.~.~ .~ .................. ::· .... · .... . 
2100 12th ;~cusl!P . ~ ) 

. .......................................................... , ... . 
ADllHESSIL~~:rlON • .1 

.. ~Y.P..<;:.hP.~.r.g: I. V.Q. "·. ~~: ............ · ...... :~ ... ! .... . 
Cf,)MPLETE l>A'f A BELOW If KNOWN: . . .• · 

.. ~ ·" ____________________________ _. ______ _ 
~ No.IICDCJ 1114 jurbdlctlcD · f ;· ~ · 

b------------------------------~~ ~.: .. ) 

' . 
r, • I 

I : ~ -~·: 

t .,.:[~·, ATI'ORNEY FOR THE 1CCUSEOJ .. 
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~ ' i· '~ ' ~ ' ; . . . . i - I ' ' •. • ... . • ~ . i . . '· I 

{~my right to a preliminary bearbig before t:.e<!cmt Jialn.,.j b{ihji~'-to~, ;, ; • ,_; : BOND SET ! . D~:mWilllDRAWN ~ ._ ;,:>/ 
. whether there is probable cause to believe that I committed a felony AND,IuivbJI the~uer.is.cimy· · ~.' ~ .. · · ·· ... ~ .... ·-' i_._ .. _, · -·· _____ ...._..._ .... ~ ~. ___ ,.... __ ......... 

Waiver explained to me by the Judge of this Court, I nevertheiess wAIVE MY RIGHr ro A ~; ., I . ~ 
INARY HEARING on this warrant : · - t .' '·: '~ ;. · , : • ·. 9 · · :· i · : '·"·' ... 

. ) .• qi, -~ l i i' : ! •.•• 
• • •· l a...-\, t • & •• ,• " • 

../ ... 
. • . ·~i. 

. ' C«tified to the CircuJt Court of this~ ; 

' l:·.' I·' 

{~ I I 

ACCUSED 
:.·· .. 

'• 'I •I· 

., 
• ;' f f• f; :, . 'i ; ~ . 

; ). A170RNEY FOR ACCUSE~:) '· 

-~ ·-f JUDGE .... ;· t 
• 

-~/· f''· ., . C/1 
.·· i;'li ~A 

· DISPO~mON OF CASE 
: :, : ~ ; • • 0 I .sl '-' 

: •. '~Tile A~ ti~ed within was brought before me 
·-:or a~ this day, and upon hearing the evidence 
:rl Order: 

. ! [j The~certifiedto~GaaaiJag~~ , 
~~J.·. jwUdiCtion, at its n~1erm date, ~Ving ~nd · 
~\.I. ~ . probable cause to believe that the Accused com-
. \ ·.,1\ ·plitted the fe~on~ charged. ·.·.. ; .... , 
~!_Q, ! That~ Aca$ed bedllciJaraed. . . 

· ··_~Q:.· a: DOlle. proaeqal on Commonwealth's'motion 
f9.Q Ob motion to chanF bond ·p, · inaeased D decreased bond t~ . . . 

_;. : S • . . . . . . . . . . . . . • . . . (spectal condttions on 
. I 

: : Conditions of Release and Bond). 
io the charge reduced to. • . . • .. . . . . . . . . • . . • . 

• i 
On which the Accused was arraigned and 

. pleaded ' 
r;;~:. :GUILTY .. . q ·_NOT GUILTY. 0 nolo contendere 

· t ~ •and was found. 
C1J : not guilty 
dl ·.guilty as charg~ ;above · ~ ~ · · ' · · 

guilty of ..... : . . . . . . . . . ..................•...... 

f,•, ... 

On this reduced charge, I bnpme the foll~g 
sentence on the Accused: \ 
s .........•... fine witll s· ..•. "'I ••••••• 

suspended. -~o.\ . . 
. . . . . . . . . . 0 DAYS 0 MONTHS ihjalhtlth 

; . : . ~-. ~ ·-. . • . . • D DAYS .G MONTHS Suspended. 
. l 

: ·' ' \ ·· .. · ·.. . --~: .. RestiQition of ..... , .•.. ~· . payable to ..... ~-: F· .......... . 
by .............. ~. · ...... :. . as condition oisuspended 
sentence. \. .. . ~ 
0 BOND FORFEITED in the sum ofS •. · ••.....• 
0 BOND applied to fine and costs 
OTHE~: 

\. •• 't •· . 
.... : 
' ·j 

'i •· 

A TTORNEY(S) PRESENT: 0 COMMONWEALTH 0 DEfENSE 

.. ·~: ... : .................... o~i-e ............ : ·; ..... : .... ·.· :-4• 

,·.· l " . 
'•. 

JliOOE 

[) CLERK 0 i}JDGE ~~- •• .• 
'-------------..... L..,;·--~--..... _....~ ... , , ~~. \ , ... ;A· I, • 

~ . " . . ··'< ·: /Yj;X· 

$ 

$ 

.......................... 
• : •!' . 11' '' ~I J :i_-- i' : • 1 ~ • ~ · I 

' . ' .... ··Jf' COS.TS :· I • ,;. ·, :: .f.~::i 
,;., · ... ·· •·,· .···t· : 

'·. \. • .:•. t 't 

Misdemeanor ·· .. ·,. J'; ., . / 

Conviction 

:I 

' 112 TRIAL FEE . ·,·:~ -.. . 
113 BAIL· FEE · ·, ~}i' ~~·-. _' 
305 FILING FF .. ; ,,.,.:. ?/JiJ-.1'. · ·' 

.. .., t ~ 

'132 !CJCF ·· : .. ':' · '· · :r . 
... .,. .. ., ................ , ; . ·~ · ~IJO.. ,Cf. APP'F" f. i t 'Y. l•latd '.~I t }·. 

•·· ................ !.:-.· .... .':~·;_.. fij WITNES~llfLE · 
' . --.-- .... > (. 

Is 

.:i;.:;'·.:·;:l;':\;s 
t'.',\\ -x; ~ ' 

· :···~t1 ~~P~e\iminary.-Hearing 
Assessments 

119 COMM. ATTY.h•:·•··l 
203 COMM. ATTY .• , ..... ,, 
120 CT. APPT. A rrv .... ,;~,rt 
113 .i'YffNESS FEE 

.~. •. ~-~ ., 3i;··:)! 
Other (sp&ify):_ 

·l·· 

·.,\ 

~ I l . ; ~ o 

TOTAL . 

&7., 

,;•·:' 
. '! 

'· 



VA. CODE ANN. 5 19.2 • 71 • 72 •. . WARRANT OF ARREST· FELONY 
,, .... -· .· ~ t •• rn Criminal 

Q General District Court 0 Traffic 
. ,...,. 

1'~. ~ 

Mon'tgornery 
,· 

<TfY OR ('OliN'fY 0 Juvenile and Domestic 
Relations District Court 

l 

.c~ ·TO ANY AUTHORIZED OFFICER: ·. 
You are hereby comn\anded in the name of the Commonwealth of Virginia forthwith to arrest t~e Accused, 

and to bring the Accused before the Court to answer the charge that the Accused, within this city or county, on or about 

. I 
~ 

............ l.l/.4.9./~.4 ............................................................................. did unlawfully and teloniously 
DATE 

(make) (draw) (utter) (alter) (deliver) a check drawn on the .............................................................................. . 

........ ~ .................... l:'.i .l:~j i ... Vi .l.(.;. i rLt.d .. B,-uJJ ........................................................... in the amount of 
(NAME OF BANK, ETC.) 

$ .. ;. :~:, . ... , .• 11 ~- ... and pa~able to the or~er of ........... J: : . . i.,.1-r.c .. h.! .. Aut.o ... :~Aucl. i.onl J.l.":- .... , knowing that there. 

are insutliciept funds in tbe account to pay such check. . . . . ................................ ; .... 
4

•••. • • • • • • • • • . . . . • • • • • . . . • . . . • • • • . . . • • • . • 
.. ,,-..... . 

c.lt t •• '- ,, ,. 

............. ·tC· ........ ·: .~ ... """'~ .......... -~· ............................................................ ~··· •.·.................................... . 

. . . . . . . . . . . .. . . ~ .......... : :· .~~~i. · .................................................. :· ..................... ~ ..................... ~.................. A. 

............ ··:·················:·'""''''''''"'""'''''''' ... ········· .................................. : ........... , ... :··········· ......... . 

.......................................................................................................................... ,' ..... l· .................... . 
I I 

································································································································;······················ 

................. ~ .............. ! .. : . ........................................................................ f ••••••••••••• in violation of Section 

0 •. 

18,2-181, Code of Virginia. 

" 
I, the undersigned, have found probable cause to believe that the Accused com mitt~ the offense charged, 
based on the sworn state~ents of 

•· ·Eugene H. Lancour, C/o Trianqle Auto Auction, Inc. Rt. 17t6 1 . t 
. ...... Ch'ri'stl'anso·Lrcj'_;·· ·vil·~······ ······· · ········· · · ······· · ··· · ········· ·····.· · ........ 't •••..••••••.•• • · · · • mp aanan · 

~I 

· · · · · ·. · · · · · · · · · · · · · 1·2/ afAt~~~iiM'E ·.lst~.:P · · p .• M ... · · · · · · · · · · · · 

·t FORM DC-313 4/80 (114:0..174 12/80) 

~) . /J. J( ~ . 
----e.~ ~,.--r-£_). J4tvt.lt 4:...L----·­

r. (l.liRK ~ '· rAGISTRATE I JUDGE 

HEARING DATE FILENO. 

.... nan. i.e 1 ... F •... cu. s h ............................ . 
A<:<.'USEI.> 

'~ . 
.... 21.0.0 .. .1.2. t }, .. st-................................. . 

AUUKf.!IS. LO('AliON 

. ·f J v n tl·H b u rq ... V .a ~ · · · · · · · · .. · .. · · · ...... · · · ... . 
<.'OMtfU~IIi l.MTA Bt!LOW If KNOWN: 

1••« I sex WGT. ,.}"j '" I m~ 
I !.!IN 

=====--===-t==. o:=t= ·-- ----";:.~= " 

WARRANT Of'ARREST .._c 
FELONY . 

- I .,, . 

EXECUTED by arresting the Accused named above 
on this day: 

1>.\lt-ANUIIMl: 

. ARRESTING OffiCER 

~No. 'ICIIC} llld )llrbdietloa 

~-----------------------------~sw~~ 

ATI'ORNEY FOR THE ACCUSED: 
~ . .. 

I 

... 
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ITICI POSTAGl STAMPS TO ARliClE TO COVER FJIIST CWS POSTAUI. 
t:Wtf.ltD IIAIL FE(. AND CHARGES FOR AIY-SELECTED OP.OOUl SEIMC!I. [Jt.e ~ 

1.1f ~want this receipt postm-Jrked, stick the JIUmmed stub on the left portion of the addre11 1kfe 
.,thet.tiol.lulltncl thttecelpt •U&ched and preunt &he article at. postofffca samcewindowar 

: l!tnilJl.JD 'IQUf r.ural carrier. (rto extra charge) 
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I I 
..... 

12/28/1984 

Dear; Mr. Lancour, 

Enclosed is a cashiers check for $2000.00 to serve as a 
partial payment on the three (3) checks you are holding for 
the amount of $19051.00, this will make the balance $17051.00 • . 

You are also hold Titles to six (6) automobiles to hold. 
as collateral 1971 International Road Tractor, 1978 Dodge_~ 
Challenger, 1979 Mustang, 1977 Toyata Landcruiser, 1980 Mazda, 
1979 Pontiac s/w. 

B~gining Balance; 
$21,508.00 
Payt. 1979 Ramcharger 
Cashiers Check 

21,508.00 
2,457.00 

·.2, ooo·. oo 

Total Balance 
$21,508.00 
$19,051.00 
$17,051.00 

The balance will be paid as quickly as I recieve the 
funds • 

' 

Thank you, ~ ~ 

~;e~A 
Daniel F. Cash 
Dannys Auto Sales 

601' 
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~ FIRSTVIRBINIA BANK 
CIOUTH CENTRAL. 

--~&.~..-ICICIHTII 
AMHERST, VIHGIHIA UD&I 

49475 

68-33420 
614 

Deoelllbe• 28 84 .,..".h·•'' .J:~ · ·li ·ttr~ ··~ .,uu1• ··•'"i'JJ!"~I· J*J ,rn ~iil..tin:~.~~ C::...41ui ~~UJ''~~d~CKlliMt tzooo•OOH 

CASHIER'S CHECK 

DannJ Caeh & Triangle Auto Auction NOT NEGOTIABLE 

.' 

·tial Payment on 3 checks i .l '-... ,/ ·--
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Community 
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CASHIE.R'S CHECK 

~' ... . 
~~c 

a') ,P- 0. Box 195 • Forest, V"..pnia r! o.-
0 

N! 10498 

Feb 7 19.Ji.L 

68-443 
5i4 
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RADFORD AUTO AUCTION, INC. 

Roger GaiUmore Frank Sale 

t1r. iJanny Cash 
Danny's Auto Sales 
2100 12tn St. 
Lynchbur&, Va. 24501 

iJear Mr. Cash: 

P.O. Box 1167 
RADFORD, VA 24141 

(703)639-90 11 (703)639-9021 

The below it~zad listing of interest due on the three checks 
returned against our account is provided per agreement between ~his 
office and clr. Joseph ~. Johnson, Jr. your attorney. 

I' 

CM:tl:Ni .DAT~ our Accouut AMOUNT Balance· 
Charged Due. 

cu 2359 29 Nov 84 9788.00 9188.00 
CK/i 2376 5 Jlec.84 3080.00 12868.00 
C'JJi 23~3 12 Dec.84 3555.00 16423.00 

Paici on acct. 14 Dec.84 2457.00 
Paici on Ace t. 31 Oec.84 2000.00 
Paid on Acct. 7 Feb.85 11,966.00 

Interest ~ 1~% per mo. on unpaid balance. 

29 iiov. 64 thru 4 Dec. 84 on $9788.00 6 days $28.92 
~ .LJec. is4 tnru 11 Oec. 84 on 12868.00 7 days 44.38 

12 .uec. 84 thru 14 Dec. 84 on 16423.00 3 days 24.27 
15 Dec. &4 thru 31 Dec. 84 on 13966.00 17 days. 116.96 

1 Jan 85 thru 7 Feb. 85 on 11966.00 38 days 224.20. 
$438.74 

7 Feb. 85 Cashier's check received $11,966.00. 

Request your cneck in tne amount of $438.74 be submitted to cover 
this balance. 

Inanxing you in advance. 

Sincerely,. 

$~ 
60~ 

E.. it. Lancour 
Manager 

... 

.• i. ~· 
;. 

'· 



RADFORD AUTO AUCTION, INC. 

Roger GaiUmore Frank Sale 

Johnson & Cunningham 
Attorney at Law 
P.o. Box 717 
Lynchburg, Va. 24505 

P.O. Box 1167 
RADFORD, VA 24141 

(703)639-9011 (703)639-9021 

2-27-85 

In re: Danny's Auto Sales, LY;Qchburg, Va. 

tlear Mr. Johnson: 

Tnis will acknowledge receipt of your company check #3121 
in the amount of $438.74 on the account of Uanny Cash T/A Danny's 
Auto Sales. 

With this amount paid the Auction considers Danny Cash to 
nave satisfied all obligations. 

Tnank you for your help and understanding. 

Sincerely, 

c;r·~~ca~v 
t;. R: ... Lancour 
Manager 

~.L:cip 
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rMr. Danny Cash 
2100 12th Street 
Lynchburg, Virginia 

JOHNSON & CUNNINGHAM 
ATJ'OliNEYS AT LAW 

1104 SoVRAN BANK Buu.DJNC 

LYNCHBvnc, VmclNIA 14505 

January 30, 1985 

FOR PROn:ssroNAL SERVJca 1\ZNDERED Joseph R. Johnson , J r . 

To fee for representation in Montgom~ry General 
District Court, 

607 

POST OFFICE Box 717 
TELEPHONE ( 804) 845-4541 

$1,500.00 



______ HI_GH __ PO_IN_T_AU_T_O_AU_C_TIO_N~---a~~ 
~GIIX 

January 31, 1985 

Mr. Robert H. Cash 

Interstate 85 & Prospect Street 
P •. 0. Box 2081 

High Point, N.C. 27261 
Phone (919) 886·7091 

Dannys Auto Sales & Service 
2100 12th St. 
Lynchburg, Va. 24501 

Dear Mr. Cash: 

This is to inform you that you are no longer an authorized 
dealer at che High Point_A~to Auction. 

This means that you will not be permitted to buy n~r sell 
automobiles at the auction in the future. I am sure you 
understand the reason for us having to take this action. 

Sincerely, 

~'~ 
Mike ~ay 
Auction Manager 
High Point Auto 

MS/tr 

Auction 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

608 

Communic•eian•,lno. 



INT ~UTO AUCTION 
Interstate 85 & Prospect St. 

P~ Box 2081 

-·~nIt . N. c. 27261 

~fr. Robert Cash 
Danny's Auto Sales & Service 2100 12th St. 
Lynchburg, Va. 2450! 

"We make it a POINT- to Benle yoU better" 

-·-•.::-·~ ... ., .. , _.., ........ ~ .. ....... 



1.4M AY HIOalc;K 
PW .. I.,t.tGA. 

Danng's Auto Sales 
PO Box 2501 

· Lgnchburg, VA 24501 

Dear Mr. Cash: 

Februarg 7, 1985 

We have been advised bg our insurance compang, Auction 
Insurance Agencg of Alabama~ that theg are no longer in 
a position to insure your transactions. 

TCIIAV 8L£VINS 
ASI•T GIN"L MGR. 

If gou have ang questions concerning the above, please 
contact Auction Insurance Agencg of Alabama, 2130 Highland 
Avenue, Birmingham, Alabama, 35255. Until we receive word 
from this insurance agencg, we will not be able to transact 
business. 

Sincerell}, 

STATESVILLE AUTO AUCTION, INC. 

~~rtfdJ}d 
Larrq s. Hedrick 
OWner/Manager 

LSH/lrs 

6:10 
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WOMACK'S BOOKKEEPING & TAX SERV]CE 
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lYNCHBURG, VA 24506 

ERNEST W. WOMACK 
0. M_AXINE FONTAINL-.:....: 
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DANNY'S AUT9 SALES 
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STATEMENT CLOSING DATE 

FIRST VIRGINIA BANK 
SOUTH CENTRAl 

t· 1ot26LM I 
ACCOUNT NUMBER 

OANNYS AUTO SALES 
2100-12TH ST 
LYNCHBURG VA 24501 

28 

01 I 2536-8842·. 
FOR INFORMATION ABOUT 
YOUR ACCOUNT, PLEASE CALL 
THIS NUMBER: 

44 I 2.37-6296-
sociAL SECURITY NO. 

I 230-9&-7376- I 
SEE REVERSE SIDE FOR 
CHANGE OF A.PDRE~ FORM. 

PA'GE l 

-DESCRIPTION Of 4CTIVITY •••••••••••••••• AMOUNT •• DATE ••••••• SA~ANCE 

CHECK 2275 RF 3104139 
*RETURN CHECK CHARGE 
CHECK 2279 RF 3112595 
CHECK 2276 RF 3112594 
*RETURN CHECK CHARGE 
DEPOSIT RF 3105785 
CHECK 2272 RF 3107823 
CHECK 2268 Rf 3107824 
DEPOSIT RF 3103889 
CHECK RF 3028165 
CHECK 2283 RF 3028091 
CHECK 2290 RF 3028510 
CHECK 2289 RF 3028081 
*RETURN CHECK CHARGE 
DEPOSIT RF 3107611 
CHECK 2295 Rf 3049772 
CHECK 2293 RF 3050113 
CHECK 2297 RF 3050714 
CHECK 2294 RF 3052156 
*PRE-AUTHORIZED PAYMENT \~ 

NATL LIFE OF VT INS PAEMA 
*RETURN CHECK CHARGE 
DEPOSIT RF 3078105 · .. -. 
CHECK 2296 RF 3078506 
CHECK 2299 RF 3078507 
CHECK 2300 RF 3026581 
CHECK 2301 RF 3026570 
CHECK 2298 RF 3027956 
CHECK 2285 RF 3026678 
CHECK 2304 RF 3025703 
CHECK 2291 'Rf 3025650 
*INTEREST EARN EO 
*RETURN CHECK CHARGE 

/ 

,/ 

/ 

/ 

2t400.00- 10-il 14.5~ 
30.00- 10-11 44.54-
3S.oo- 10-12· 79.54-

36o.oo- 10-12 439.54-
4S.oo- 10-12 4a..s+-

6sa .92+Y!0-16 / 174.38 
57.67- 1 .. 16- 116.71:. 

116.71- 1o-16 ·.oo· 
4,ooo .• oo•llo-19;/ · 4.ooo.oo-

14.20- 1Q-19 3,985.80 
45-.69- .1~19' ~-~--~< 3e940ell; 

400.00- 1G-19 3e540.11 
3. 5oo.oo- IG-19 . 40.11: 

45.00- 10-22 4.89-
·lOO.OO+Ao-23/ . fa95.11' 

12.00- 10-23 683.11 
~ts.oo- 1o-21 638.11· 
5o.oo- 10-23 ·sa8.11 

241.85- 10-23 346.26 

189.08- 10-24 
Jo .oo- ;.o-24 / 

J,qoo.oo~lo-zsr 
6oo.oo- 10-25 

2,600.00- 10-25 
27.89- 10-25 

1oo.oo- 1o-2s 
214.15- 10-25 

3,ooo.oo- 1o-25 
14.50- 10-26 
lt7.21t- lQ-26 
9. 78+ 10-26 

1s.oo- 1o-26 

157.18 
127.18 

a,oz1.1a. 
7,427.18 
••az1·.1a 
4,799.29 
4e69CJ.29. 
4. 485.14 
1,485.1~ 
1,1t70.6Lt 
1.423.40 
1,433.18 
1.418.18 

*****AVERAGE BALANCE FOR STATEMENT PERIOD IS 
*****INTEREST EARNED YEAR-TO-DATE 

2.035~00: 
203.62 

692 

---·-



TO CHANGE OR CORRECT YOUR NAME & ADDRESS PLEASE COMPLETE THIS FORM, 
CUT ALONG THE DOTTED LINE AND SEND 0~ ~RI~q. TO ANY BANK OFFICE. 

NAME 

NEW 
ADDRESS" CITY 

PHONE 

STATE ZIP 

0 D CHRISTMAS SAVINGS n 
CHECKING ACCT. NO. INSTALLMENT LOAN NO. 

n _,...,..~~~~~- 0 53254 
SOCIAL SECURITY NO. ~_._~M~A~S~T~E~R::-=C~H":'A"=R'"""G""E,..,N,.,.O=-. ----SAVINGS ACCOUNT NO. 

n n R OTHER ACCOUNTS (SPECIFY) MORTGAGE LOAN NO. :: 4335 J 
------------------------------~-------L--~~4~33~2~0~0~~----------

---~~~-~~~~~-:---------------·------------------------~-~~:-------------------~~~~::~~-~-~~~---------------------
PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED 

BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated 
transactions that are identified by an''•" on the front of the statement. 

1. in your check register which correspond to the checks 

2. Write here the last balance shown on this statement. $ 

4. . Total of lines 2 and 3. -

5. checks you have Issued which are not returned with this statement, 
$ 

6. •Subtract line 5 from lin·e 4. :rhis should be your present checkbook balance. $ 

If-no error is reported within 15 days your account will be 
c•nsidered ccrred. The l'naintenonce of this account is sub· 
i~ to thp terms. conditions and lir11itation\ gppearing in 

_ thp _depo~itors contract.. • .. 

.. • • , • HINTS FOR FINDING DIFFERENCES 

' • • I - - • 
. Enter 1n your «:heckbook any checks or deposits that 
' h6ve not been recorded.· · ' • - ~ .. - -

Re-check the arithmet!c on the reconcilement and in your 
• clieckbook. 
i : -. . - -- . -

Make sure the carry-9ver of the balance from page to 
• page of your checkboo_k i~ co!rect. · 

Compare the amount_of Jeposits ~nd ~hecks recorded in 
your checkbook with the a·mounts posted on your state­
ment. 

When all else fails. bring all your records to your most con· 
vttnient office for assistance. 

Sa. Check Number 

$ 

$ 

I - I! 
I s .; 
I $ 

I ~. ------------~!-·--~--~~~~~ 
I .~-----··~--~s~--~--~~~~ 
I ~· ----------------~~s--------------~----~1 . I S ! ~~ ---------------~s------~--~~~~ 
I 

I ~ 
$ 

TOTAl !o be entered in 5 above. S 

FINANCE. CHARGE CALCULATIO-N: There is ~o time period during which you may repay an advance without incurring a 
monthly'fihatu!e cfiarge. 'The -finance -charge shown on the front of your statement includes: 

• 1. A munthly interest charge calcuhtted on your high monthly balance at the "CAM Interest Rate" disclosed on the front 
. of .dais statement.- Your high monthlY. balance is determined by identifying your highest balance during the current 

statement cycle and subtrscting any billed finance charges and late charges (credits and payments are notsubtracted~ 
.... ·2. A monthly credit life insurance premium' calculated on your high monthly balance at the "Credit Life Rate" disclosed 

· on•the front of this statement, unless this premium has been waived by the bank. 
. --- . . • IN CASe Of ERRORS OR QUESTIONS ABOUT YOUR ELECTRONIC TRANSFERS 

Telephona us at the number listed on'the front of this statement or write us at the return address on the statement envelope 
as soon as-veu- can if you th1nk voul' statement or any of your Automated Teller Machine (ATM) receipts ant wrong or if you 
need more information about a transfer on the statement or receipt. We must hear from you no later than 80 days after we sent 
you the FIRST statement on which the error or problem appeared. 

1: Tell us·your name and account number; r 

2. • Describe the error or the transfer you are unsure about and explafn as clearly as you can why you believe there is an 
error or why you need more information. 

3. Tell us the dollar amount and date of the suspected error. · 
. We will investigate your complaint and correct any error promptly. If we take more than 10 days to do this, we will recredit 

your account for the amount you think is in error, so that you will have use of the money during the time it takes us to complete 
our investigation. If, however, we ask you to put your oral inquiry in writing and we do not receive it within 10 business da'(s, we 
may decide not to recredit your account 693 



~v!J FIRST VIRGINIA BANK * ~ SOUTH CENTRAL 

·&J~ 

STATEMENT CLOSING DATE 
I· · · <to/z,,i4::,,.:.:·~·.::'] 

. ACCOUNT NUMBER 
o 1 I · 2536-.aa~tz: :~,J 

FOR INFORMATION ABOUT 
YOUR ACCOUNT. PLEASE CALL 
THIS NUMBER: 

~OANNYS AUTO SALES 
210Q-12TH ST 
LYNCHBURG VA 24501 

28 

44 I 23t-tt29tr~-*~ -1 
SOCIAL SECURITY NO. 

I 23o-9&=tU• .I 

SEE REVERSE SIDE FOR 
CHANGE OF ADDRESS FORM. 

PAGE 1 

•••••••••••••••••••••••SUMMARY OF ACTIVITY ••••••••••••••••••••••• 
···- ·~- •.• o·•- .. . .. . . . • . • •. :.;·.~.:..:.~.::.;~~--~;·.~ · •.• =~-..;;7;:::<,:::;_.:'~·~ ·.., .. ~·:..;:: .. ~:.,;;:':;~~:~:i~\~;:i~:~~ 

•••••• NOW ACCOUNT 2536-8842•••••• 
OESC.RIPTION Of. ACTI.VlTY.~~:.~••••-••••••~AMOUNT •• OAT.L.~:e ••.• a~JiCf 

PREVIOUS BALANCE 
DEPOSIT Rf 3068897 
CHECK 2245 . RF. 306.9158 .. 
CHECK Rf 3069157 

- . .:'--. 

CHEC:It.2251 .. RF. 3025484 .. ::.: ... ~:.,...-:l" 
*RETURN CHECK CHARGE 
tHECK 2253. RF '3103620 .... :' 
*RETURN CHECK CHARGE 
CHECK .2256 ... RF 3185933- ~. -~--· 
CHECK 225. RF 3185932 
*REl:URN, CHECK CHARGE ... ,.-;~ .... ..,; ... __ ~., 
DEPOSIT Rf 3100653 
•PRE-AUTHORIZED PAYMENT 

AMER REP INS CO INS PREM 
CHEC.K .. 2257 RE.~~3098788.~ 
CHECK 2247 Rf 3098787 
CH£&1(..·,2260 .. ~ --~· 30CJ8T86c',7."2.-,.:~ .:··-
CHECK 2262 RF 3100362 
CHECK 2219.:. Rf 3055361 
CHECK 2227 Rf 3055360 
CHECK 2259~} ·--~ RE . 3054464- · 
CHECK 2258 Rf 3054512 
CHECK· '2265·~ :.: RF '3040014 
CHECK 2263 Rf 3039976 
DEPOSIT RF 3098203 , :·• , 
CHECK 2271 RF 3127275 
CHECK 2266. .RF ... 3031965 
CHECK 2255 RF 3031363 
CHECK 2267 RF 3031986 
CHECK 2270 Rf 3031782 
•RETURN CHECK. CHARGE 
CHECK 2264 RF 3205835 
*RETURrt.CHECK CHARGE 

99.77- 10-02 2,829.04 
11. 5o- 1o-oz 2 •. a11;a_s4r~ 
98.40- 10-02 2e713.14 

160 .oo- 10-02:' . --~~--=:z;y~~ 
so.oo- 1o-02 2,503.1~ 
30.00- lG-OZ. __ .. · ... Za-tU.D¥.~ 
4o.oo- 1o-c2 2,~33.14· 

1s1.oo- 10-02- ·~ z.za2;l+---~ 
155.00- 10-02 2,127.14 
· 1s.oo- to-o3· : .. z1·osz.1.•~~ 
356.90- 10-03 1,695.2~ 

_12.ooo.oo+lio-o4 ,.( t3.695.Z._·~j 
2,300.00- 10-05 11,395.24 

1&.46- 1o-as;. 11.·;:3T~tr'~~ 
24.20- 1o-05 11,352.58 
37.07- 1o-os ·. Ittr:31s;,~:::J 

492.27- 10-05 10,823.24 
I 1s.oo- 1o-os, . 1o .• aoa.2•<~ 

11,000.00- 10-09 191.76-

1. · 3o.oo- 1o-a•· ·. :-,·:·-~:; -~,•76-1 
961.26+11.0-10 .. r ..... ~--739~s·cr·'· DEPOSIT. - Rf. 3123S58 

CHECit 2273 .. RJ= 306946 7 
*RETURN CHECK CHARGE 
DEPOSIT RF 3107448 

694/ 39.0+-- 10.,.,1.,-:~,:~~t! 

le 7~~=~g;J~~~"'"~~~~ 



' . 
TO CHANGE OR CORRECT YOUR NAME & ADDRESS PLEASE COMPLETE THIS FORM, 
puT ALONG THE DOTTEQ LINE A~~ SE~D 0~ BRING T<? ANY BANK OFFICE. 

·NAME 

NEW 
ABDRES!" 

D 
CHECKI~G ACCT. NO. 

I - -• D 
.. _, 

OTHER ACCOUNTS'(SPECIFY) 

SIGNATURE 

CITY 

D CHRISTMAS SAVINGS 

SOCIAL SECURITY NO. 

n 
MORTGAGE LOAN NO. 

DATE 

PHONE 

STATE ZIP 

D 
INSTALLMENT LOAN NO. 

n 53254 
MASTER CHARGE NO. 

.-

4335 

433200 
VISA CARD NO. 

PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED 
BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated 
transactions that are identified by an ''•'' on the front of the statement. 

1. In your check register which correspond to the checks 

2.. •Wrftd 1-Mre the last balance shcYYn on this statemem. s 

3. during current period and enter in this space any which 
$ 

4.· • ";oaa"ol Lines.2.aac&.J. . . . . . . . ·•·S• • • • • • • • • ••• • • • 

5. checks you have issued which are not .returned with this statement, 
$ 

8. Subtraet Una'S from line 4. Thirshould be yol!r Pl1!59m ehackbook balance. • $ '· ·''-

Sa If-no error is reported within 15 days your account will be ' --- -··--·· · -···-- S · ····--··· 
cctnsidered correct. The ·maintenanc&of this account is sub· 1 

ie&t to the terms. conditions aftd limitations appearing in · ·· ~ • $ ·· ;»·.w. ~ <: "'I~ i-f"\ 
the depositors contract_ _ S • 

1 

: . HINTS FOR fiNDING DIEFERENCES !$·.-~ r r <::~ l.rt.:Z~ "'-' 
- s ~ \ . . . 

. . . ~nter in your check~ook any checks or deposits that . . ' .. . • s i :- ;t (" t:' '» h:;J 1-1 l 
'· have not been recorded. • s 

. ." · • Re-check the arithmetic on th~ reconcilement and in your 1----. -.----.. -, -+$~._,---c\-~ ~-4 -,..-~ •• -~+-·&_:_l..._-.. -t1. 
cReckbook. · S .. 

, . • Make sure the carry-over o{ the balance from page to . . •. $ )I -. ~ .._. , lA a.a.t It ~ o: 
'· 'page of your checkbo~k is co~rect: • $ • , 

• Comp~re the amount of deposits dnd che~ks recorded in I .. $ . t ' ! &.-tl 1 1 u.- H ;.4 «1 <~ 
your checkbook with the amounts posted on your state- s 

· mttnt. ' ~ · - • ~1---------l~s-. --,---.:+:-1,~-: .. -,)-f 
Wheri air' else fails, bring all yo~r records to your most con· s .. 

: venient office for assist_?nCe. . I s .. ~"'lJ..• "\ 

• _ TOTAl to be entered in S above. $ 

fiNANCE. CHARGE CALCYLATIO~: There is no time period during which you may repay an advance without incurring a 
m~nthty finince charge. The finance charge shown on the front of your statement includes: 
' • • 1. A menthly interest charge-calcutated on your high monthly balance at the "CAM Interest Rate" disclosed on the front 
tl ~ • of ,this statement- Your high monthly balance is determined by identifying your highest balance during the current 

· . statement cycle and subtr.acting any billed finance charges and late charges (credits and paymentsara notsubtractadL 
· • 2. A lnonthly credit life insurance premium calculated on your high monthly balance at the ''Credit Life Rate" disclosed. 

on'the front of this statement, un1ess this premium has been waived by the bank. 
· • . . • ~ ~ . IN CASE Of ERRORS OR QOESTIONS ABOUT YOUR ELECTRONIC TRANSFERS 

• :- ·relephdn~ Os at the number listed on'the front of this statement or write us at the return address on the statement envelope 
as 1oon as -vear can if you think you-r statement or any of your Automated Teller Machine IATM) receipts are wrong or if-you 
need. mora iafQrDJation about a transfer on the statement or receipt. We must hear from you no later than 60 days after we sent 
you the FIRST statement on..wh.ich the error or problem appeared . 
. . " 1. Tell us your nclme and account number; . 
,.. • 2. Describe the error-or the transfer you are unsure about and explain as clearly as you can why you believe thera is a~ 
.. · • error or why you rreed more information. . .. 

. • 3. Tell us the dollar amount and da~ of the suspected error. 
- ·. • ~e will investigate you~omplaint and correct any error promptly. If we take more than 10 days to do this, we will recredit 

your account for the amounj you think is in error, so that you will have use of the money during the time it takes us to complete 
our rnvestigation. If, however, we ask you to put your oral inquiry in writing and we do not receive it within 10 businass-days, we 
mayodeeidl not to recredit your account. · 695 · 



FIRST VIAGINIA SANK 
SOUTH CENTRAL 

OANNYS AUTO SALES 
2100-12TH ST 
LYNCHBURG VA 24501 

41 

01 

STATEMENT CLOSING DATE 

ACCOUNT NUMBER 

FOR INFORMATION ABOUT 
YOUR ACCOUNT. PlEASE CALL 
THIS NUMBeR: 

7skrti~tD~ 
SOCIAL SECURITY NO. 

I '230::9~1 
SEE REVERSE SIDE FOR 
CHANGE OF ADDRE~S FORM. 

PAGE 1 



TO CHANGE OR CORRECT YOUR NAME & ADDRESS PLEASE COMPLETE THIS FORM, 
, •• , • ,CUT ALONG THE DOTTED LLNE Af'l~ ~E.~D 0~ BRIN~ :rp ANY B_ANK OFFICE. 

NAME PHONE 

NEW 
ADDRESS · .- CITY STATE ZIP 

n D CHRISTMAS SAVINGS n 
CHECKING ACCT. N«;) •• INSTALLMENT LOAN NO. 

~~--=-=-=~~~- 0 53254 
SOCIAL SECU R I TV NO. .__....__~M,....;A~S::-::T'"'=:E"""R:::-C=H~A-=R""'G=-=E~N.-:-0=--, ----

o--- ..... , 
SAVINGS ACCOUNT NO. 0.--.-

0 R 4335· MORTGAGE LOA~~~· .~+-

4
~

3
~

3
~

2
~

0 
___ 
0 

______ .._.._.._.._.._..__ 

DATE .__....__~V~IS~A~C~A~R-D_N_O-.-------

OTHER ACCOUNTS (SPECIFY) 

SIGNATURE 

PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED 
BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated 
transactions that are identified by an''*'' on the front of the statement. 

1 Place a large ( J) beside the entries In your check register which correspond to the checks 
• returned with this statement. 

2.. • Write here the last balaftC8 shown on this statement. $ 

3. Check the deposits you have made during current period and enter in this space any which 
do not a ear on this statement. $ 

• 4, . l'otcH ol ~ine~ 2·ando3- •••• • ••• "• ••••••••• ,s. ••••••••• 

5. List in Sa below any checks you have issued which are not returned with this statement. 
and enter total here. : $ 

&, ·SUbtra ..S<frem line 4.-Thi•shculd be yoar,"'se"t ehuekbao~ bata~tee. • ·r • : · $ . .. ; ~ ~ i : . - ..}~; 

;If-no '1!rrariis reported within 1 S days your account will be 
.censidered correct. The"lnainteftonc& of this (JCc.unt is sub· 
jsct to .tfae.-terms. con.ditiol'1i and lirQifotiont appearing in 

Sa. Check Number • f 1. A11'ount J .• 

.. s. . ~ . ('; I 

:t~e_ depo
1
si_tprs contra~ • _ • , ~ _ $. 

• • 4 , .HINTS FOR -FINDING DifFERENCES 

.: : • Ent~r in• your t:heck~oo~ o~y checks o: deposits that 
"have nol been recarde2. ~ -: . • . 

..... -~·- - •• j, •• .41 
~·- s .. -. 

.. Re-c~~~ the arithmetic o.n ttu! rec~ncilement and in your 
c~eckboo~. . 

• • t - .. ~ - • l 

r ~ • Ma"' ,s~re the corry.:~~ of. the ~~~~nee from page to 
page of your checkbook i$ correct. 

• • ' .;. ... •' • - .... 1 • 

, CorQppre the amount ~f peposits 2nd c~ecks recorded in 
yo~r checkbook with. t,be amo_unts posted on your state-
ment. • . ~ • 

When ~II else fails, brin; all yo~ur re;ords to your most con-
venient office for ossistonc·e. • 

..... 
$ 

.. ... 
s 1. 

$ I 
.. 

$ 
$_ ! 

.... 

TOTAl to b~ entered in 5 obove. $ 

• . .. ' ' . • ... • . ' ! ~ t. ~ . 
FINANCE CH.ARGE CALCJJLATIQ.N: There is no time period during which y~u may repay an advance without i~cumn~ ~ 
morfthly f}nlnce charge. ·The finance charg·e shown on the front of your statement mcludes: J ~ 

·· • =-1~· ~'monthly interest charge· calculated ortyour high monthly balance at the "CAM Interest Rate" disclose ... on'1he ~ 
of, tbis statem2nt- Your high monthly balance is determined by identifying your nighest balance during the cumnt 

\ • ~ftament cycle. aod subtractinq, any billed finance charges and late charges (credits and payments are not subtracted~ 
2. A monthly cred.it life Insurance premium calculated on your high monthly balance at th~ "Credit life Rata" disCI~ 

ort the front of this statement, unless this premium has been waived by the bank. · · '' · .! J 

' • ' · IN CAS-E OF ERRORS OR QUESTIONS ABOUT YOUR ELECTRONIC TRANSFERS : ' 1 J 

• Telephone us at the number listed ori the front of this statement or write us at the return address on the statement en;~lope 
as-saon as yuu can if you tliink your statement or any of your Automated Teller Machine (ATM) ~receipts are wrong Gr··if you 
need more information about a transfer on the statement or receipt. We must hear from you no later than 60 days after we sent 
you the FIRST statement on which the error or. problem appeared. . . 

• ·1. Tell us your name arid account n·umber; · · . · 
• 2. Describe the error or the transf6r you·: ate unsure about and explain as clearly as you can why you beliJvJ there is an 
• · erJor or why you rreed more informatiort. · · 

3. Tell us the dollar amount and date of the suspected error . 
• We. will investigate yout complaint and correct any error promptly. If we take more than 10 days to do this, wa will recredit 

your account for the amount you think is 1n error, so that you will have use of the money during the time it takes us to completa 
our1nvestigcftioiT. If, however, we ask you1o:put your oral in~rl...in writing and we do not receive it within 10 businea days, we 
ma~dacideaat to recredit your account • . 6:;,7 . · " 

---= 



STATEMENT CLOSING DATE 

FIRST VIRGINIA BANK 
SOlJIH CENTRAL 

f.,.r:¥fiiz61•4:~~~ti 
ACCOUNT NUMBER 

DANNYS AUTO SALES 
2100-12TH ST 
LYNCHBURG VA 24501 

CHEC.tC:2345::-:: · . RE~30 8794 2 _ 
CHECK 2332 RF 3041420 
CHECK223 • .,::.::·::~···•~:-~3041~4S . : --.... :: 
CHECK 2346 RF 3039995 
DEPOslt:, ;_::•.::::· RF.·~:-3091702 
DEPOSIT Rf 3097737 
D£fOSJ:ti~·~;~.~Q;,~<3G9.1.7~-1-
CHEC~.-.2326 .·· ~~F._303914 7 
CHECJC'i;~:.u .• ~;:::;~~.~ RE;~3o3aao9 . , 
CHECK 2348 RF 3038612 
f.I"Ui:P~'.'•~It..;-:0;:."-!: D&' :'<!lA·!Il 5~6~·· 
~~~~-~;.~ ......... .,_ .. ,. ' 

DEPOSIT RF 3113288 
~~~!1ltf.~~31$58::: .. ~·· :'.. .. 
CHECK 2334 RF 3034436 
atKit>2Z"f4:'t;i?£::; 11~:;3035531. ; .. 
CHECK 2333 RF 3034231 
CHECI€ ~ne.·~ ... :r; lfF.::~::JOJ.t916: .. ·­
cHecK ·2342- · RF 3035494 
CHECK; 23.36 · . ·. RF' _303501-l 
CHECK 232q RF 3034772 
C:HS:lt: 2330 . RF.j;3Q34254 
CHECK 2352 Rf jo33765 
•P..aa~THORlZE~!.JIAYMEit"F-: --~--·- --~ 

NATL LIFE OF VT INS PREM 
c~:~--~1ii.P~Sl292~t6· 
CHECK 23~~ RF 30~3715 
~H~JC~,~~-~k~043956. 
*RETURN CHECK CHARGE 
CHKk~ ... :z.5,.-~~~-~l24205 
ciiet~K .... ·. RF·····3o73221 
CH£Cit :·235'7 :.. ...... »-~ :3073824 
CHECK 2355 '-"'. ·.Rf~~3070441 
Qt£Ctc~~~354'"'~~;;~--.~.;~ol5205 . 
*RETURN CHECK CHARGE 
OEPOSJ-J.~, .. 'RF .. 3103640 
CHECK 2371 -R~ 3105485 
CH~'I(·'"' 23~16-.: ' . RF~ 304194 2 
CHECK 2363 RF 3042148 
CNKlt7:-/a:u·~~, ... ~;;a~F304070l 
CHECK_,.. 23't~ ~~ _ ... ~R,:··· .3·0 420 7 6 . 698 
Cli'Etaf:2364f:-.t;Jt,~: 303405 5 
CHECK 2367 Rf 3034054 
C~EC~~-~2)65.:·.

7

,:~~~.RF·(30337S2 

41 

01 I . 2S36-884Z'·:yJ 
FOR INFORMATION ABOUT 
YOUR ACCOUNT, PLEASE CALL 
THIS NUMBI!R: 

75 I ·237-6296·'· -_ ·1 
SOCIAL SECURITY NO. 

I 230=98-7316 I 
SEE REVERSE SIDE FOR 
CHANGE OF ADDRESS FORM. 

PAGE Z 

' • ~: J. 

192.53-/11-13 5,003.32 
1.1oo.oo- 11-13 3e303.~ 

. 49.00- 11-13 3,254~32 
la20o.oo-/11-13. z •. os4.32~: 

15.00- 11-13 2t039.32 
zo.oo- 11-1•·· · . : :z•·ol'·-~~ 
14.20-,11-1~ 2,005.12 
36.60- 11-14 lt968w~ 

252.90- 11-14 lt715.6~ 

3~~=~~:~U:!: ~::~~;:-~~ 
'•350.00+!11-15 6tl50 •• ~~ 

soo.oo- 11-1s 6,2so.&i~ 
ts.oo~ 11~1s 6•235e6Z) 

zso.oo- 11-15 s,gas.o2 
~tls.oo- 11-1s~ -,<,, ;s.sl0..6Z:", 
soo .oo- 11-1s · · · - s ~ ofcf.62 
41.9G- 11~16. . 4 •. 161d2.~; 
92.80- 11-16 4,~75.~~-· 

109.zo- 11-t•. 4,t.~;m 



TO CHANGE OR CORRECT YOUR NAME & ADDRESS PLEASE COMPLETE THIS FORM, 
CUT ALONG THE DOTTED LINE AND ~~N_? ~A BRING T~ ANY BA~K OFFICE. 

NAME 

NEW 
ADORes1; CITY 

n o CHRISTMAS SAVINGS o 
CHECKI.NG ACCT. NO. 

PHONE 

STATE ZIP 

INSTALLMENT LOAN NO. 

n , ---=-=-,..,...,....~,.,...,..,..~~- '--o--'--:5,...,....,3~2=-=54,.;=-=:~=-=-=--:-=-----
SAVINGS ACCOUNT NO. SOCIAL SECUR!TY "JO. MASTER CHARGE NO. 

n OTHER ..\CCOUNTS iSPECIFY) 
0 

MORTGAGE LOA:-.4 NO.R 1---+-4;....;;3;;..;3;;..;5;;;..._ _________ _ 

~---~~~-~~-~~~~----------------------------------------~-~:: _____________ ~--~J;~~~~R-~-~~~---------------------
PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED -

BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated · 
transactions that are ident!fied by an''•" on the front of the statement. 

I 

1. ntries in your check register which correspond to the checks 

2. Write here the last balanee o;hown on this statement. $ 

4 .. Total of lines 2 and 3. -

5. are not returned with this statement, 

6. • Subtract' line 5 from lin-e 4. Thil shooed be vour present checkbook balance. 

If no etrbr is reported witfotin 15 do'9's your account will be 
considered corrP.d. The-mointe·r.ance of this account is sub­
ject to tAe terms. conditions and limitations appearing in 
t~e. depqs~tqrs contract. - • • • 

• , HINTS FOR ;:rNDING DlfFERENGES 
• f - • • t• 

Enter in your r.heckj)ook any checks or deposits that 
h'ave rial been recorded. • 

• ' • ' t· 

Re·Ch4jck the arithmetic on the reconcilement and in your 
checkbook. · · · . 
• Make, S!Jre the carry-~v~r of the .balance from page to 

page of your checkbogk is correct. . , . . . 
. , Comp.are.the amount of deposits Qnd checks recorded in 
your checkbook with t.re amqunts posted on your state· 
ment. • 

":'hen ol! else foils. bring oil your re~ords to. y.our most con· 
venient office tor assistance. 

Sa. 

I I 
I 
I 

I 
I 
I 

I . , 
I I 

! 
: l 
. I 

! 
I 
: ! 
~ I 

i ' 

Check Number 

: ; 

t .. 
~ c;; 

. 
c-.E~ 

~ 

1 • . . ,.. , .. 

-;..· - -
.. 

. -

TGTAi.. to be entered '" S ab~vl?. 

. . . ~ . . 

$ 

$. 

s 
~ 
S~ 

~ 
s 
lSt I~-
$ .. 

;$Q 
$ . 

~ 
$ 

~' 
s 
$.. 
s 
$.-

s 

·' 

AIT'aunt -

"~u Jl trq·Ll 
r 

t ,. ·. c Jt , "'Jl }_ 

·-
~~ ): ~::; M .1 
r .'i 

•t••-;. lt ~4 ·~~ 
..i_ 

~-.. ~· ~ )I ~.:t_H.J 

. \. )t ,:.;) ~~ 1 

,. ; : I -~ 

: - ... 

FINANCE ~HARGE CALC.ULATION: There is no time period during which '(OU may repay an advance without incurring a 
monthly finance charge. The finance charge shown on the front of your statement includes: 

• · 1. A' monthly interest-charge calcl!lated ori your high monthly balance at the "CAM Interest Rate" disclosed on the front 
o6 this statement:' .Your·high monthly balance is determined by identifying your highest balance during the current 
stfit!ment cycle- and subtracting any billed finance charges and late charges (credits and payments are not subtractedL 

2. A monthly credit_ life insu.rance premium calculated on your high monthly balance at the "Credit Life Rate" disclosed 
on the front of this statement, unless this premium has been waived by the bank. . . 

' . IN CASE'aF E-RRORS OR QUESTIONS ABOUT YOUR ELECTRONIC TRANSFERS 
• Telephone us at the n~moer listed on the front of this statement or write us at the return address on the statement envelope 

as soon as '/ou can if yol1 think- your statement or any of your Automated Teller Machine (ATM) receipts are wrong or if you 
need more information about.a.transfer on the statement or receipt. We must hear from you no later than 60 days after we sent 
you. the F I ~ST statement _on ~h.ich the error or problem appeared. 

1. Tell us your name and account number; 
• 2. O'escribe the error or "the transfer you are uns.;r ~ about and explain as clearly as you can why you believe there is an 
• en'or or why you nee~ more infnrmation. 
• 3. Tell us the dollar amount and date of the suspected error . 
• We wiU investigate your complaint and correct any error promptly. If we take more than 10 days to do this, we will recredit 

your account for the amou!:!t you think is in error, so that you will have use of the money during the time it takes us to complete 
our-investig~tlon. If, however, we ask you•to put your oral inquiry in writing and we do not receive it within 10 business da'fs, we 
may decide'f'let to recredit your account · 699 · 



STATEMENT CLOSING DATE 

FIRST VIRGINIA BANK 
SOUTH CENTRAL 

I 11/26/Sit .... :J 
ACCOUNT NUMBER 

OANNYS AUTO SALES 
2100-lZTH ST 
~YNCHBURG VA 24501 

41 

01 I 2S36-&842~ ··I 
FOR INFORMATION ABOUT 
YOUR ACCOUNT. PlEASE CAlL 
THIS NUMBER: 

75 I 237-6296 · ··J 
SOCIAL SECURITY NO. 

I 23o-98-7316 I 
SEE REVERSE SIDE FOR 
CHANGE OF AQ.OREiS FORM. 

PAGt j 

DESCRIPTION OF ACTIVITY •••••••••••••••• AHOUNT •• DATE ••••••.• BAl.A~E 

•aET.URK CHECK ·cHARGE 
CHECK 2353 Rf 3039718 
ett£ci~,·-nscr:.> . aF.~ 303.9119 . . . . . 

CHECK 2369 RF 3040225 
DEPOSI.T ·.. RF·~3G982.7~ 
CHECK 2335 RF 3048658 
CH~ ::23·10. :..~. RF:~ 3048189 . , ~- .;::t-'. -~.· 'f 

CHECK 2368 Rf 3048191 
CHECit;~ 2360·< ic·JIE.:~.3048,t90; ·'· <(,.,., ·. • r 

CHECK 2372 RF 3047429 
ctta:a;:;·unz-; ~-.::ttF;- -~·3o48263; .·;;;~~:.,;~~>./> :~ .. · · 
CHECK 2374 RF 3047374 
DEPO ... ·s·l· .. < .···.: .ne::·::·~~ta£z .. ·oa··'~·:.-· ... · .;,:.·., .. ~ .. <···· ·'·I·. 

. . '.}!_::~~-. :··~"~:;.~~~... ,',·-·~~ .. ~_:~.,:~.·.·:·-:~:· :.: : 

CHECK 2375 Rf 3096801 
CH&CJl'·:. ;:~:RF<3093857. -~·-~::~·:. · 
•RETURN CHECK CHARGE 
at'Ecat:~,U7a . : ·. aF, 310$!t-59~ '2: .. '::_-;~-~ 
CHECK 2379 RF 3036451 
*RETURN- CHECK CHARGE 
•INTEREST EARNED 
*RETURN CH£U .. CHARGE·. · .. , . 

1s.oa-/11-16:. ·, . ~.7s-1.72i1 
54.19- 11-19 4,697.53 

- 81t.lS-. 11-1·9. >: 4.613•·3:1'lll 
2.900.00- )1-19 1,713.38 

:-< 3•·1Jo·.oo+f'll-20,,. · s.~ta3.3:at~ 
8.06- 11-20 5,475.32 

..... 1.5.89- 11~20,.~~- .. : ... 5e459,~P~l 
28.30- 11-20 s.~31.13 

. . -39.27•· 11 ... 20;: __ -:-~_: · ·S.391...-a6.;:~ 
144.03- 11-20 5,247.83 

.:· .. 22S'e0G- 11•20· '5eG2Z•8~ 
225.00- ~1-20 4,797.83 

· 3· &09~33'•,/lt-·zt~ · · · · a· •~·t· 1'6~.-. • ·. ' • - ..•. ..::1 
2o.oo- 11-21 a,sa7.16 . 

· 8e2ao.oo-e t11-21· .:~~J~~~~J 
30.00-fll-21 357.16 

lGO.oo- 11-23 25.7.1.~Xl . ~ ..... 
26.5~-,11-23 230.64 
15.0Q-1'2Jll-23 21.5.6·-~ 
15.87+ 1-26 231.51 
15 .oa-:Yt 1-26 216.st.::~~ 

M*"AVERAGE.:"·&•t:.vteEs·•EfJR:ii·BA.£M£Nl PEAlOO IS 
*****I NTERfST .EARNED. ·Y-EAR-TO-DATE 

. 3;-8Q'4'~.53' ... '~i:~ 
219.49 

_ ....... .. 

: .... :... 
· :~3£:~rt::~·~:.~:Jii>:: .. ~ .. 2~ . ' ·~ .:..:... 

:_::~~: .. ~-·-.;_·, .. ~~;:~-;~.~;:~ ~~~~..itj->~i~~-~.-;-:: ~ ·~t ·-·· I ~ . ,.. 
__ .· ::1 

~u ,~ I 

G 

~:-~:~;~·::~/:: ~~~~~. :~~ -~~:~·:-:~~~.~-~~ :~ .! ~-~-~ 

~, . _-: ~';..:~~: ~ . 

-~:1 

. ·~:~ ~ ... ·.~;~ ~~;:.j~.::.~;~ ·~·• .~~ ~ :;_• ~- ~-~;:~::~>-·~ ·:;~ ~ :·r • • : ~.-.. ·;~.t._,·:. !~ 

~- .. ·; 

· .. 

~:~"'.~:~~t~::~f~t~J-t;:·~(.>": -~··-.> .. :.· . 
700 

• - ·;-:..~·: '.# 

.,, .......... _ ... ,.,:,. 

~·: ~·~;.~ ~-.· ~:i~:~-;~~:;.:~~:-~~:~_~:~-.~~;-~-f: :.~,-:~-~··· . . •.< ~-~?~-,:·~Jj 

.. ,.:: -~~~3±1f~J{~:~f~=A%it~k· -. L ' .• '·:-::t-~:;:~:-~_::.:~1T~~ 



TO CHANGE OR CORRECT YOUR !\lAME & ADDRESS PLEASE COMPLETE ;"HIS FORM, 
CUT ALONG THE DOTTED LINE AND SEND OR BRING TO ANY BANK OFFICE. 

NAME 

NEW 
AOORESS 

• CHECKI,NG ACCT. NO. 

0 .•.' 

SAVINGS ACCOUNT NO. 

PHONE 

CITY STATE ZIP 

D CHRISTMAS SAVINGS 0"---'---~---------~--­
INSTALLMENT LOAN NO. 

n 53254 
SOC I A-L.....,S,._,E,....,C,...,...U....,R,...,I=T...,Y_,N.....,O=".-- 1\11 AST!: A CHARGE :\10. 

'o· r--'1 

I 4335 I 
D ~~-O~R=T~G.....,A~G~E~L"""'O~A~N~N-,0~.-OTHER ACCCU·\iTS SPECIF'(l 

i 433200 i 

~---=~~~~~-~~~'=------- --------.--- ---------------------?~:_e ____________ ---- ---~-'~!':_ _:~~-~-~~--------- ______________ j 
PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED 

BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated 
transactions that are :dentified by an ''• , .. on the front of the state mer~! 

I 
! 
i 
I 

I 

I 
i 

1. 

2. 

3. 

tries in your check register which correspond to the chec~s 

Write here the la'l' oalance shown on this statement. 

ou i"':lve made during current period and enter in this space any which 
~tatement. 

$ 

$ 

4. . Total of lines 2 and 3. · s 

5. eheci<.s vou have1ssued which are not returned with rhis statement, s 

6. • Subtract line 5 from line 4. This should be your present checkbook balance. s 

Sa. .Amour:t Check Number 
It no error i's reoorted within 15 days your account will be I 

I !s considered com~-::t. The'""T10inte"ance of this a::c:ount is sub-

I ject to the terms conditions and limitations appearing in s 
t~e qepqsitor'i contract-

I s . I I . 
$ HINTS FOR FINDING DIFFERENCES I - s 

Enter .in your r:heckbook any ch.ecks or deposits that 
I 

I . s, ' .. .I 

hove not been recorded. i i $ 

Re-check the arithmetic on the rec~ncilem~nt and in your ! s 
checkbook. I ! $ -

Make sure the carry;o~er of the balance from page to 
; ! 

$ 
page of your cl,eckbook is c~~rect. s 

Compare •he OITiount of Jep.osits ~nd checks recorded in 
I 

iS 
your checkbcoi( ""''h •he amoun~s posted on your state- is 
ment. 

~ 
j$ : 

When all else fo::~i 1 s. b,.ir"q all your records to your most con- : '¢ 
!--

11enient office ~or osmtonce. , I $ 

TOrAL TO oe ente•ed ... ~ abo .. -:. 1S 

FINANCE CHARGE CALCULATION: There is no time period during whic~ you may "9pay an advance without incurring a 
monthly finance charge. The finance charge shown on the front of your statement includes: 

1. A monthly interest charge calculated an your high monthly balance at the "CAM Interest Rate" disclosed on the front 
of this statement. Your high monthly balanct! is determined by :di!ntifving tcur ~ighest balance during the current 
statement cycle ana subtractmg any billed finance charges and late charges (credits and payments are notsubtracted). 

2. A monthly credit me insuranr.~ premium r.alculated on your high monthly ha!aoce at the "Credit Life Rate" disclosed 
an the frort of this ~tatame"(, unless this premium has been waived oy the bani< 

IN CASE OF ERRORS OR QUESTIONS ABOUT YOUR ELECTRONIC TRANSFERS 
Telephone us at the number listed on the front of this statement or write us at tile return address on the statement envelope 

as soon as you can if you think your statement or any of your Automated Teller Machine (ATM) receipts are wrong or if you 
need more informatior. about a transfer on ::-~e statement or receipt. We ~ust hear tr~m 'lOu no iater than 60 days after we sent 
you the F I AST statement on which the error or problem ap·peared. 

1. Tell us your name and account !'lumber; 
2. Describe the error or the transfer ·1ou are unsure about and :~xplain as clearly as ·1ou can why you believe there is an 

error or why you need more information. 
3. Tell us the dollar amount 3nd oata of tbe suspected error. 

We will investigate your complaint and correct any error promptly. If we take more than 10 days to do this, we will recredit 
your account for the amount you think is in error. so that you will have use of the money during the time it takes us to complete 
our investigation. If, howe•1er, we ask you to put your oral inquiry in writing and we do not rProiuo it u.~i•h• .. 1 n ~.. •• ...:---days, we 
may decide not to recredit your account. 701 

I 



NOW .. 

4 

FIRST VIRGINIA BANK 
SCUTH CENIRAL 

OANNYS AUTO SAlES 
210Q-12TH ST 
lYNCHBURG WA 24501 

28 

STATEMENT CLOSING DATE 
f; : ,·.,1'2126114·;.:' :] 
ACCOUNT NUMBER 

01 I 253rai§t.,.:;.,J 
FOR INFORMATION ABOUT 
YOUR ACCOUNT, PLEASE CALL 
THIS NUMBER: 

21 I 231-62s6· .. J 
SOCIAL SECURITY NO. 

I 23o-gs-1314 I 
SEE REVERSE SIDE FOR 
CHANGE OF ADDRESS FORM. 

PAGE 1 

•••••••••••••••••••••••SUMMARY OF ACJJ~ITY ••••••••• ~ ••••••••••••• 
. -~~ .~.·~ '. . ., ... · .... - ~ -~ ~·-·. ~~~~:~~·-~~-~:~: /" -~-~~:~~-:~:;-::-~:.:~:-~~-;.-~~::<1:;~~:-.~:;::~~::;~~:i~i~~·ij~j.~;;;.~-.t...;~:·:.~~~ ~:.~~~~~:j=J-f~ 

•••••• NCW ACCOUNT 2536-8842•••••• 
OESCA IPTION OF AC l IV llY •• •• •• .-. .. ; •• ~.e·.e:AitOU.t4J •• OAJt..~.~: .••• BAififiCI· 

PREVlQUS: BALANCE . :..~,R:~~:; ~·,·-:~:~-;·:·· ·:·:·~~:~;'";:~:~.~:i,>::;_~~j:::~~~:.:\ll~zt;~~. ~ -~~·zl£~ 
DEPOS1T Af 3094419 '5•450.00+ 11-27 5.666.51 
CHE£K: ... 2395:: :. ·af · 3094416 ~:..:.:.· ... ·:.. :,;- :·~{~:::·:,'"·':f~t~--:1-.SU~O~: -·1·1:--2·Jf<~i-.~~~<4•08N!i 
CHECK 2385 Rf 3G~8714 31.55- 11-27 4tCS3.se 
CltEU :~23.M:_. .: Rf 3048861- __ ··:_:: .. · ¢5i~iL~:~-~~tJ.-.~:-~l'l~~~-~:&~t~;t:±•e:oz.r•a~: 
C~ECK 2382 Rf 3049119 47.84- 11-27 3t973.9e 
CHECK~-2356. -llF 3049508 ·_-::. · ~r~~~,·~·rw:-;··;.1a;:o~· ··11...;27"-~ .. ;·_-;·r·,:~•JOi~9'f[. 
CHECK 2387 RF 3049914 11.00- 11-27 3t832.9E 
CHECK. 2388. .. RF 3049CJ.83 :~ <.:,··. . :. ~-y,:·:15Q·.oo- 11..,;;.21···~ :,~:~ 3j-",914 
C~ECK 2383 Rf 3048567 225.63- 11-27 3t457.35 
CHECK 2386 U 3049761.- ... ~-· . · ... . 'la,-698•97- 11~27 .... l• 758~3«~ 
*RETURN CHECK CHARGE 15.00- J.l-27 1, 74.3..38 
CHKK 2366 · ru: 3074\232 ·. ~-900.oo- 11-28· 3·.:156.62-
*RETURN CHECK CHARGE ~ 75.0Q- 11~28 3t231.o2-
0EPOSIT RF 3102423. '3•900.00+ 12-0S 668;31'~' 
CHECK 2377 Rf 3102565 32.22- 12-05 636.lt 
CI:IECK.aSS,.,;.."='aF .. ,~-~1-02560~~~::-::·.-:-~· -.- ..... . .. , ~8.22- 12-05.~.·. ~:-<_;.,~8'1:~·! 
·cHECK 2404 Rf 3102564 . 56.00- 12-05 531.5~ 
CHECK. '2.40:2-~·-·. AF 3102559, 66.29- 12-05 .· .. "- ,··~c-·f4~] 
CHECK 2~03 RF 3102561 81.38- 12-GS 384.21 
CHE£K :2ft0i.· Rf 3102562- 9J.Sl- 12-0.5.' 2tlll~7~:~: 
CHECK 2400 Rf 3102563 180.0Q- 12-05 106.7~ 
CHECK _2396~'"< ... RF 3048338. ·· :.:, .··.. .. . 1a.so- 12-0S· -~:-'·; 88.26·. 
CHECK 2407 RF 3048378 53.45- 12-05 34.81 
•RETURN· CHECK. CHARG£ . , .. ,!," ,.<·:. 0-.,. ,.;, , • : \-; 60.0~ 12~05. 25~.19-
•RETURN CHECK ChARGE 15.00- 12-C6 40.1~-
CJfECX·.-z397 ·_ RF 3125361;:--< .. ~.-- ·:· 18.46- 12•0.1 · ':.,-~ 
*CHARGE FOR CHECKS PRit.TED ·. 
. CHARGES fQA. CHEC KS PRI~TED .. ,.-~- 3'.4.a-- 12-~Z. .:~.:. -·~z;:l~ 
DEPOSIT RF 31C3496 500.00+ 12-1~ 437.81 
CHECK . RF 3103638 .. 456.11- .. 12~1.4 ·· . -. <18.B4-
•RETURN CHECK CHARGE lS.Oo- 12-17 33.e4-
!:~~~~'t~:~CK -~~!!~~75 ·• .. ;70~'"' .. :·•:; a:::~~,·~~:f" ··: lf~If~!~ 
*RETURN. CHECK CHAJlGE . \ .. ·as~oa-,_·12-.lt~--:~·~:/.,· ~ .. -~ 
DEPOSIT Rf 3109213 · ~\-;-.\~~~_, .... ,. -2tCOO.OO+ 12-21 lt800.21 
CfiECK. 2't20 RF .3027725 .:l93:i.,.(~.:-~2·1~;. ~:,·::<l•Q<rJ.;Jit;.: 



TO CHANGE OR CORRECT YOUR NAME & ADDRESS PLEASE COMPLETE THIS FORM, 
CUT ALONG THE DOTTED LINE AND SENO OR BRING TO ANY BANK OFFICE. 

NAME 

NEW 
ADDRESS 

0 

. . . 
CITY 

D CHRISTMAS SAVINGS 

PHONE 

STATE ZtP 

0 
CHECKING ACCT. NO. INSTALLMENT LOAN NO. 

o 0 53254 
...,.,.so=c.,....,IA,....,.L-S"""'E=c:::":"U"':":R~I:-::T~Y:--:N~O=-.-- MASTER CHARGE NO. SAVINGS ACCOUNT NO. 

o o R OTHER ACCOUNTS (SPECIFY) MORTGAGE LOAN NO. t--+--4;..;33;....;;;...;5~----------

~~~~~----------------~~~------ 433200 
SIGNATURE ' . OATE VISA CARO NO. 

PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED 
BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated 
transactions that are identified by an"'*"' on the front of the statement. 

2. Write here the last balance shown on this statement. 

3. during current period and enter in this space any which 

4. Tot~ of ~iae&l and 3 •• I • 

5. statement, 
$ 

6. Subtract-line &from line 4. T-his should be you,.present'checlcbook batattctt.• s 

Sa 
If na error is reported within 1 S days your account will be • Check Number Amount 

s considered correct. The· maintenance of this, account is sub· 
I~ ject to. the terms, conditions ond limitations appearing in .. ,l -· .• l 

t~e dep~sitors contract. s 
. . HINTS FOR FlNDING DiFFERENCES ~; i . : 

- - s 
Enter in your c:heck_book any checks or deposits that S. . ; 

ttave not been recorded. s . . 
Re-check the arithmetic on the reconcilement and in your $ . . . ' 

checkbook. · · $ -
Make sure the car~·over of the balance from page to s 

page of your checkbook is correct. s 
Compare the amount of deposits ~nd ch~cks recorded in ~ 

your checkbook with !he amounts posted on your state- s 
ment. s 
When all else fails, bring all yQur records to your most con· $ 
venient office for assistance. $ -

TOTAL to be entered in S above. $ 

FINANCE CHARGE CALt:.UiATION: There is no time period during which you may repay an advance without incurring a 
mollthly finance charge. The flrrance charde shown on the front of your statement includes: 

1. A monthly intereSt charge calculated on your high monthly balance at the "CAM Interest Rate" disclosed on the front 
of this statement Your high monthly balance is determined by identifying your highest balance during the current 
statement cycle and subtracting any billed finance charges and late charges (credits and payments are not subtracted). 

2. A monthly credit life insurance premium calculated on your high monthly balance at the "Credit Life Rate" disclosed 
on the front of this statement, unless this premium has been waived by the bank. 

IN CASE OF ERRORS OR QUESTIONS ABOUT YOUR ELECTRONIC TRANSFERS 
.. Telephone us at the number listed on the front of this statement or write us at the return address on the statement envelope 

as soon as you can if you thin~ your statement or any of your Automated Teller Machine (ATM) receipts are wrong or if you 
need more information about a transfer on the statement or receipt. We must hear from you no later than 60 days after we sent 
you the FIRST statement oo which the error or problem appeared. 

• 1. Tell us your name and account number; 
• 2. Describe the error or the transfer· you are unsure about and explain as clearly as you can why you believe there is an 

error or why you need more information. 
. 3. Tell us the dollar amount and date of the suspected error. 

We will investigate your complaint and correct any error promptly. If we take more than 10 days to do this, we will recredit 
your account for the amount you think is in error, so that you will have use of the money during the time it takes us to complete 
·our investigation. If, however, we ask y_ou to put your ori~J!Jq.ujq in writing and we do not receive it within 10 business days, we 
may decide not to recredit your acctttJnt. . · ("U~ .. 

I 



STATEMENT CLOSING DATE 

FIRS1 VIRGINIA BANK 
StjU TH tEN TRAl 

r4tBtiiilD%;M 
ACCOUNT NUMBER 

o 1 I · : zUifaU¥1~.] 

I 

OANNYS AUTO SAlES 
2100-12TH sr 
LYNCHBURG VA 2~501 

28 

FOR INFORMATION ABOUT 
YOUR ACCOUNT, PLEAS! CALL 
THIS NUMBER: 

21 1 .-··z3a2i•~· ·J 
SOCIAL SECURITY NO. 

I 2.3Q=9i-U·16 I 
SEE REVERSE SIDE FOR 
CHANGE OF ADDRESS FORM. 

PAGE 2 

DESCRIPTION OF ~CTlVIJ't ................. AMOUNf •• DAlE~··••••&ALA~CE 

CHECK. 2~17 RF 304-1912 
CHECK 2·419 RF .3041986 
CHECIC 2413·,· .. ··aF 3051230' 
CHECK 2422 RF 30510.1 
*SE~VICE CHARGE 

12.1.oo- 12-24· =: ~-"';:;:.;_~-,.a86el~·-
272.92- 12-24 613.1~ 
32.ao-: .12 .... 2a:·;_·:~:;:;;.:·!~"'~ sa1:e1s~:. 

13o.oo- 12-26 451.1~ 
_::~ :.:\. .s.o~~~:JZ~26:,~ . 4~Gl~-1 

•••••AVERAGE BAlANCE FOR SlAIEitEN.l PERJQo.· 1~. ·· :~·.·.,_-;.; ~-_;~;~-~-;5JG;~·:t~ 
*****lNTEREST fARNEO YEAR-TO-DATE 219.49 
..• _ · .. ~~~ ;.':'--- .·.: ~ : .<< .;..: : .~. ' ·, '"Y ~-·~ :- ... :0: • :~~~·i"i ..... IH.f~·-b\~;~f:..f;_~:fit~~;:{i 

NE~ C~ARGES EffECtiVE JAN. 1. 198~. AVERAGE 
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TO CHANGE OR CORRECT YOUR NAME & ADDRESS PLEASE COMPLETE THIS FORM, 
CUT A!_OI\JG THE DOTTED LINE AND SEND OR BRING TO ANY BANK OFFICE. 

NAME 

NEW 
ADDRESS 

0 
CHECKING ACCT. NO. 

0 
SAVINGS ACCQUj'ljT NO. 

0 
OTHER ACCOUNTS (SPECIFY) 

PHONE 

CITY 

D CHRISTMAS SAVINGS 
[]_ ~ ~t.­
w ~ 

--=-s-=o-=c~l A::-L:--::S-:E-:::C:-:-:U;-;:R:;-:-I-:;:T-:-:V-:N:-:-:0::::-.-- .rv •. • o.~ , c,.. c.;H A RG E N 0. 

R 4335 
0 

MORTGAGE LOAI\I NO. 

_S_I_G_N_A_T_I..i-.A-E----------------0---A-::::T:-::=E----- VISA CARD NO. 

--------------------------------------------------~-----------------------------------------------------------------
PLEASE RECONCILE YOUR STATEMENT WHEN RECEIVED 

BEFORE YOU START -Please be sure you have entered in your checkbook all preauthorized and bank generated 
transactions that are identified by an''*" on the front of the statement. 

1. tries in your check register which correspond to the checks 

2. Write here the last balance shown on this statement.· s 
3. dunng current period and enter in this space any which 

$ 

4. Total of lines 2 and 3. $ 

5. checks you have issued which are not returned with this statement, 
$ 

6. Subtract line 5 from line 4. This should be your present checkbook balance. s 

Sa 
If no error is reported within 15 days your account will be 

. Check Number Amount 

s considered correct. The maintenance of this account is sub-
ject to the terms. conditions and limitations appearing in s 
the depositors controct. I s 

HINTS FOR FINDING DIFFERENCES 
I 

s 
s 

Enter in your r.heckbook any checks or deposits that ' l s 
hove not been recorded. 

I 
s 

Re-check the arithmetic on the reconcilement and in your $ \ 
checkbook. ! L s 

Make sure the corry-over of the bolol"ce from page to i ! s 
page of your checkbook is correc~. I I s 

j 

Compare the omount of deposits and checks recorded in 

I : IS 
your checkbook with the amounts posted on your state· Is 
ment. 

i s 
When all else fails, bring all your records to your most con· I s 
venient office for assistance. I $ 

TOTAL to be entered in 5 above iS 

FINANCE CHARGE CALCULATION: There is no time period during which you may repay an advance without incurring a 
monthly finance charge. The finance charge shown on the front of your statement includes: 

1. A monthly interest charge calculated on your high monthly balance at the "CAM Interest Rate" disclosed on the front 
of this statement Your high monthly balance is determined by identifying your highest balance during the current 
statement cycle and subtracting any billed finance charges and late charges (credits and payments are not subtracted). 

2. A monthly credit life insurance premium calculated on your high monthly balance at the "Credit Life Rate" disclosed 
on the front of this statement, unless this premium has been waived by the bank. 

IN CASE OF ERRORS OR QUESTIONS ABOUT YOUR ELECTRONIC TRANSFERS 
Telephone us at the number listed on the front of this statement or write us at the return address on the statement envelope 

as soon as you can if you think your statement or any of your Automated Teller Machine (ATM) receipts are wrong or if you 
need more information about a transfer' on the statement or receipt. We must hear from you no later than 60 days after we sent 
you the FIRST statement on which the error or problem·.appeared. 

1. Tell us your name and account number; 
2. Describe the error or the transfer you are unsure about and explain as clearly as you can why you believe there is an 

error or why you need more information. 
3. Tell us the dollar amount and date of the suspected error. 

We will investigate your complaint and correct any error promptly. If we take more than 10 days to do this, we will recredit 
your account for the amount you think is in error, so that you will have use of the money during the time it takes us to complete 
our investigation. If, however, we ask you to put your """ifi~ry in writing and we do not receive it within 10 business da~s. we 
may decide not to recredit your account. I' U~ 

I 
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J. PATRICK GRAYBEAL 

~4A.~\·~ 
<C.~~~'()\T 1 

COMMONWEALTH'S ATTORNEY ~ 
MONTGOMERY CouNTY 

CHRISTIANSBURG, VIRGINIA 24073 

• 

PHILLP E. KEITH P.O. BOX 38 
AREA CODE 703 

TELEPHON£{362 • 1431 
382·4891 

ASSISTANT 
ROBERT C. VIAR, JR. 

ASSISTANT May 23, 1984 

N 0 T I C E 

The statutory law and the decisions of the Supreme Court 
relating to prosecution for "bad checks" require that the 
Commonwealth prove a number of elements beyond a reasonable 
doubt. This means that the facts need to be fully discussed 
with the Commonwealth's Attorney or his Assistants before a 
warrant is secured. 

If it is the desire of the· .victim to simply recover the amount 
of the check and/or associated costs, the case will 11Q.t be 
treated as a criminal case by the Commonwealth's Attorney. 

If it is your desire to prosecute the check writer for a 
criminal act, a prosecutor will be available to represent the 
Commonwealth in the trial of the case. 

Based upon these guidelines, please be advised that the 
Commonwealth Attorney's office wishes to be of assistance to 
you in criminal matters. 

The following checks cannot be prosecuted criminally: 

1. 
2. 
3. 
4. 
5. 

6. 

\..7. 
'> •. _, 

Post dated checks 
Endorsed checks 
Two party checks 
Checks for past due debts 
Checks which have been held by the payee for payment by 
agreement 
Checks where the passer cannot be identified or has not 
admitted passing the check 
Checks received where the payee has agreed to accept bad 
checks in exchange for a service fee 

• 

~ ... 


