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Brian Embrey - Direct 

622 

P R 0 C E E D I N G S 1 

2 

3 JUDGE ROUSH: Good morning. Please bring 

4 the Jury back. 

5 MR. SCHROEDER: Judge, may I take a look at 

6 the photographs for just a quick sec ond? 

7 JUDGE ROUSH : Do you want the one in 

8 evidence? 

MR. SCHROEDER: I need to look at all of 9 

10 them . I t will only take a second . I only have a 

11 Xerox copy. 

12 

13 Jury back? 

14 

15 

16 

JUDGE ROUSH: Are we ready to bring the 

MR. AXELSON: Yes, Judge. 

JUDGE ROUSH: All right, that's good . 

17 (Jury returned to the Courtroom at 10:08 

18 o'clock a.m. ) 

19 

20 JUDGE ROUSH: Welcome back, La dies and 

21 Ge ntlemen of the Jury. 

22 Mr. Schroeder, call your next witness, 

BLOCK COURT REPORTING (202) 638-1313 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

- 12 

13 

14 

15 

1 6 

17 

18 

19 

20 

21 

22 

Brian Embrey - Direct 

623 

please. 

MR. SCHROEDER: Brian Embrey. 

that he is in the hallway. 

I believe 

BRIAN EMBREY, 

having been first duly sworn by 

the clerk, a Notary Publi c 

within and for the State of Virginia, 

was examined and testified as 

follows: 

DIRECT EXAMINATION 

BY MR . SCHROEDER: 

Q. Good morning, Mr. Embrey. What is your 

position in the Mall? 

A . I work in maintenance . 

Q. And when did you begin working at the Mall? 

A. In October . 

Q. Of what year? 

A. ' 9 3 -- ' 9 2, I'm sorry. 

Q . Now, you know the doors at entrance number 

3? 

BLOCK COURT REPORTING (202) 638-1313 
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Brian Embrey · Direct 

624 

Yes, sir. 1 

2 

A . 

Q. We are going to talk a little bit about the 

3 door that's on the left s i de as you are i nside the 

4 Mall looking out . 

5 Do you know which one I'm referring to? 

6 

7 

A. 

Q . 

Yes, sir. 

And you understand that there was an 

8 accident involving Allan Clark on that door ? 

9 

10 

A . 

Q. 

Yes, s ir . 

Now, prior to t h at accident, Mr. Embrey, 

1 1 did you hav e anything t o do with the replacement o f a 

12 hinge at that door? 

1 3 

14 

A . 

Q. 

Yes , I did. 

And could you tel l the Jury what it was 

15 that was wro ng with the door that caused you to 

1 6 replace the hinge ? 

17 A . The orig i nal hi n ges that were o n the door 

18 were wo re o ut. 

19 Q. And what wa s the resu l t o f t ha t i n terms of 

2 0 ho w the doo r was operating ? 

2 1 

22 

A . 

Q. 

It was striking the other door at the top . 

And what d i d y o u d o t o r e medy t hat 

BLOCK COURT REPORTING (2 02) 638-1313 



Brian Embrey - Direct 

625 

1 situation? 

Put the ROTON hinge on the door. 2 

3 

A. 

Q. What, if anything, did you do to the closer 

4 of the door at that time? 

5 

6 

A. 

Q. 

Nothing. 

After you put the ROTON hinge on, what, if 

7 anything, did you do in terms of testing the door in 

8 te rms of operations? 

9 A. Open the closer to see if it worked 

10 properly. 

11 Q. And when you say "to see if it worked 

12 properly," what do you mean by that? 

13 A. To make sure that the door shut at the 

14 right speed. 

15 Q. And from full open, how long should it take 

16 for it to be operating properly? 

17 

18 

19 

20 

21 

22 

A . 

Q. 

A. 

Q . 

A. 

Q . 

4 to 5 seconds. 

And you tested this particular door? 

Yes, sir, I did. 

And how long did it take? 

About 4 or 5 seconds. 

Now, did you ever adjust the door closer on 

BLOCK COURT REPORTING (202 ) 638-1313 



Brian Embrey · Direct 

62 6 

1 that door between the time that you put on the ROTON 

2 hinge and the time of this accident? 

3 

4 

A . 

Q . 

I can't remember . 

Did you ever have to adjust the closer 

5 after putting on the ROTON hinge? 

6 

7 

A . 

Q . 

No , I did not. 

Mr . Embrey, I want to show you a photograph 

8 that has been marked as Plaintiff's Exhibit Number 

9 17A . Would you take a look at that? 

10 Now , is that the door that we have been 

11 talking about? 

12 

13 

A . 

Q . 

I could not tell you by this picture. 

Well, Mr . Embrey, looking on the right side 

14 of the picture looking through the window that ' s 

1 5 pictured there, do you see a little sign ? 

16 

1 7 

18 

A. 

Q. 

A . 

Yes, sir, I do . 

What is that sign? 

That's a sign of the rules and regulati ons 

19 of the Mall. 

20 Q. And is that sign located at e v ery entrance 

2 1 of the Mall? 

2 2 A. Yes, i t i s. 

BLOCK COURT REPORTING (2 02) 63 8 -13 13 

470 



Brian Embrey - Cross 

1 MR . SCHROEDER: I have no further 

2 questions, Your Honor. 

JUDGE ROUSH: Cross examination? 

MR. AXELSON: Yes, Your Honor. 

CROSS EXAMINAITON 

BY MR. AXELSON : 

627 

3 

4 

5 

6 

7 Q. Mr . Embrey, after you replaced the ROTON 

8 hinge on the door that we are talking about, the door 

9 would only open to a maximum of about 75 degrees . 

10 Is that correct? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

Yes, sir . 

That's as far as that door would go? 

Yes, sir. 

You could actually pull a little bit 

15 f u rther if you really leaned on it; but then if you 

1 6 let g o, it would start swinging back . 

17 

18 

19 

20 

21 

22 

A. 

Q . 

A. 

Q . 

A. 

Is that rig.ht? 

Yes, sir . 

You checked that door twice a week, right? 

Yes, sir. 

And that's Mondays and Fridays? 

Yes, sir. 

BLOCK COURT REPORT ING (202) 638- 13 1 3 
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Brian Embrey - Cross 

628 

1 Q. Now, you have no special training for this 

2 job, do you? 

3 A. Just on the job. 

4 Q. You have never had any instru ctions --

5 except on the job instructions -- on how to maintain 

6 the door or how to maintain the hinge s ? 

7 A. No, sir. 

8 Q. You have never seen any written 

9 instructions on how to do that ? 

10 A . No , sir. 

11 Q . As a matter of fact, the Mall has no 

12 written maint enance manual on how to do various 

13 things ? 

14 MR. SCHROEDER: Your Honor, may we 

15 approach ? 

16 JUDGE ROUSH: Yes, sir . 

17 

1 8 {Di scussion at sidebar as follows ) 

19 

20 MR . SCHROEDER: We a re getting beyond the 

21 scope of direct. I asked him about what he did wit h 

22 this d oor. 

BLOCK COURT REPORTING {202) 638-1313 
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Brian Embrey - Cross 

629 

1 JUDGE ROUSH: Are you asking him about the 

2 subject of the maintenance in --

3 MR. SCHROEDER : I asked him about what he 

4 did to this door. 

5 JUDGE ROUSH: You asked him about the 

6 maintenance of this door. 

7 MR. SCHROEDER: But he is going into Mall 

8 policy. 

9 JUDGE ROUSH: I overrule the objection. 

10 

11 

12 

13 

14 Q. 

{Conclusion of discussion at sidebar. ) 

BY MR. AXELSON: 

The Mall has no written maintenance manual 

15 on how to do various procedures such as maintaining 

16 the door; is that correct? 

17 A. That's correct . 

18 Q. And you maintain no records on what you 

19 d i d? Again, in terms of maintenance? 

20 

21 

A. 

Q . 

That's correct . 

So, you are relying entirely on your memory 

22 as to what you did? 

BLOCK COURT REPORTING ( 202 ) 638 -1 313 
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1 

2 

3 

4 

5 

A. 

Q. 

Brian Embrey - Cross 

63 0 

That's correct. 

MR. AXELSON: May I see exhibit 1A, please? 

BY MR . AXELSON: 

I show you a photogra ph that has been 

marked and admitted into evidence . This is a picture 

6 of the door and there are 2 individuals standing 

7 outside of the door. 

8 

9 

10 

A. 

Q. 

One of those individuals is you, is it not? 

Yes, it is. 

So, it would be s a fe to assume that you 

11 were there that day? The day this p~cture was taken? 

12 

13 

14 

MR . SCHROEDER: Your Honor, I want to renew 

my objection. May I approach again? 

JUDGE ROUSH: Your objection is having to 

15 do with exceeding the scope of direct? 

16 

17 something 

MR. SCHROEDER: Yes, h e is talking about 

this photo was taken after the accident . 

18 And my scope is definitely limited to stuff before 

1 9 this accident. 

20 

21 

JUDGE ROUSH: I am not sure where he is 

going with this . I think that your objection at t his 

22 point is premature. 

BLOCK COURT REPORTING (202) 638-1313 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

Brian Embrey - Cross 

631 

Go ahead, Mr. Axelson. 

BY MR. AXELSON: 

That's you shown in the photograph ? 

Yes, sir. 

And there is a maintenance cart shown in 

6 the photograph as well, is that correct? 

7 

8 

A . 

Q. 

Yes, sir. 

Now, Mr. Embrey, do you recall what 

9 maintenance you did on the door on the day that 

10 particular photograph was taken? 

11 

12 

MR. SCHROEDER: Your Honor? 

JUDGE ROUSH: Hold up for a second, 

13 Mr. Axelson. 

14 

15 

16 

17 

18 

19 

20 

21 

Counsel, approach the bench. 

(Discussion at sidebar as follows) 

JUDGE ROUSH: What date is this photograph? 

MR. AXELSON : April the 29th. 

MR. SCHROEDER: Now, you know 

MR. AXELSON: Your Honor, the issue in this 

22 case is whether or not the closing was ineffective on 

BLOCK COURT REPORTING (202) 638-1313 
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Brian Embrey - Cross 

632 

1 that date. One of the primary things was the closing 

2 speed. 

3 Mr. Embrey has testified on a deposition 

4 this he adjusted the closing speed on that particular 

5 

6 

day. That's his testimony in deposition. 

JUDGE ROUSH: That's purely post-accident 

7 repair. 

8 I will sustain the objection. 

9 MR. AXELSON: Your Honor, may I respond, 

10 please? 

11 JUDGE ROUSH: No, I'm not in the habit of 

12 getting into long colloquies about my rulings . 

13 MR. AXELSON: I understand, Your Honor. 

14 They have denied that there was anything wrong on the 

15 door. I can impeach by showing that they did 

16 something to repair the door on that particular day. 

17 That's a proper use o~ the post-accident repair. 

18 JUDGE ROUSH: What is your position on 

19 this? 

20 MR. SCHROEDER: Well, the post-accident 

21 repair arises in the situation -- we have a ll denied 

22 liabi lity. How else would it make any sense? 

BLOCK COURT REPORTING (202 ) 638-1313 
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Brian Embrey - Cross 

633 

Moreover , there is no evidence that the 1 

2 door was broken when Mr. Clark ran through it. That's 

3 whether they replaced all of the bolts that day on t he 

4 day of -- the extra maintenance day . 

5 JUDGE ROUSH: All right, I sustain the 

6 obj e ction. 

7 

8 

9 

10 

11 Q. 

(Conclusion of discussion at sidebar .) 

BY MR. AXELSON: 

Prior to April 29th, Mr. Embrey, there wa s 

12 no way to adjust or correct the amount of back check 

13 t hat this door was exhibiting; is that correct ? 

14 

15 

16 

A. 

Q. 

Not that I'm aware of. 

So --

JUDGE ROUSH: Mr. Embrey , would you mi nd 

17 speaking up? I'm hav ing a little trouble hearing you. 

18 

19 Q. 

BY MR. AXELSON : 

So, there would be no reason for you to 

20 check the back check, correct? 

21 A. I just check to see if the door opened and 

22 was cl o sing properly. 

BLOCK COURT REPORTING (202) 638-1313 
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Brian Embrey - Cross 

So, does the door open? 

Yes, sir. 

You didn't check the back check? 

No, sir, not that I --

634 

1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Q. Thank you. The only people that worked o n 

6 the doors in 1993 were you, Nelson Beavers, and a 

7 

8 

9 

Mr. Jim Arrington. Correct? 

1 0 

11 

A. 

Q. 

A . 

Q. 

12 training? 

13 

14 

A . 

Q . 

Correct. 

Mr. Arrington was your supervisor ? 

Correct. 

He is the one that g a ve you the on - the-job 

Yes, sir. 

Now, you have seen other people run through 

15 those doors, have you not? 

16 MR. SCHROEDER: Your Honor, I would l ike to 

17 approach again. 

18 JUDGE ROUSH: Well, unless it involves 

19 matters that are at all confidential, I don 't think 

2 0 that every objection has to be made at the bench. 

21 It ' s disruptive to the proceedings and to the Court 

22 Reporter --
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1 MR. SCHROEDER: I will make it back here , 

2 Your Honor. 

3 JUDGE ROUSH: What is the legal basis of 

4 your objection? 

MR . SCHROEDER: I think we are talking 5 

6 about (indicating ) this door. I think that the 

7 question has to be directed about this door. 

8 

9 

10 

11 didn't. 

JUDGE ROUSH: I think that he did that --

MR. SCHROEDER: I don't think that he did. 

MR. AXELSON: I will rephrase it if I 

12 BY MR. AXELSON: 

13 Q. Mr. Embrey, you have seen other people r u n 

14 through this particular door, have you not? 

15 

16 

A. 

Q. 

No, I have not. 

All right. You have seen individuals from 

17 the Mall run through other doors, have you not? 

1 8 

19 

A. 

Q. 

Yes, I have. 

Did you ever - - you were tightening the 

20 b ol ts on this particular door on a fairly regular 

21 basis, correct? 

2 2 A. We were checking it. 

BLOCK COURT REPORTING (2 02 ) 638 - 1313 

479 



Brian Embrey - Cross 

636 

1 Q . So, you would have to take the security 

2 cover off and put a screwdriver up there and make sure 

3 they were tight? 

4 A . Yes, sir. 

5 Q. Were they working loose? 

6 A. Somet imes they would and sometimes they 

7 wouldn't. You would just hav e to check . 

8 Q. Did you do this every Monday and Friday ? 

9 A. Yes, sir. 

10 Q. So, every Monday and Friday prior t o April 

11 29th, you were coming around to this _particular door 

12 and taking the cover off of it and trying the bolts? 

13 

14 

A. 

Q. 

Yes, sir . 

And sometimes they were loose and somet imes 

15 they weren't? 

1 6 

17 

A. 

Q. 

Yes, sir . 

Did you ever go to Mr . Arrington and say 

18 why are the bolts working loose? 

19 

20 

A. 

Q. 

No, sir . 

Did you and Nelson Beavers ever discuss why 

21 the bolts come loose on this door? 

22 A . No, sir . 
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1 Q. Are there bolts which hold the hinges on 

2 the other doors, the ones that have the offset pivot 

3 hinges? 

4 

5 

A. 

Q. 

I don't understand what you were asking. 

There is offset pivot hinges on some other 

6 doors, correct? As opposed to the ROTON hinge on this 

7 door? 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Correct. 

Bolts hold that hinge on, correct? 

Yes . 

Do bolts hold on the offs~t pivot hinges? 

Yes, sir . 

Did you have to go around and check the 

14 hinges on those doors? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Yes, sir. 

So, you were doing that also? 

Yes, sir. 

But you didn't have to take a security 

19 cover off or anything to get to those b ol ts? 

20 

21 

A. 

Q. 

No, sir . 

Did you ever have any discussion with 

22 Mr. Arrington, with Mr. Beavers, or with anybody e lse 

BLOCK COURT REPORTING (202) 638-1313 

4S1 



Brian Embrey - Redirect 

638 

1 about why the bolts were working loose? 

A . No, sir. 2 

3 MR. AXELSON: I have no further, questions. 

4 Thank you. 

5 

6 

7 

8 

9 Q . 

JUDGE ROUSH: Any redirect? 

MR. SCHROEDER: I have a few. 

REDIRECT EXAMINATION 

BY MR . SCHROEDER: 

The reason you were checking the bolts was 

10 because it was normal wear and tear that caused it to 

11 come loose; wasn't it? 

12 

13 

A . 

Q. 

Yes, sir. 

Now, Mr. Axelson asked you if you had ever 

14 seen anybody running through the door; is that 

15 correct? 

16 

17 

18 door? 

19 

2 0 

A. 

Q. 

A. 

Q. 

Yes, sir. 

Did you ever see anyone injured by the 

No, sir. 

You began working in October of 1992; is 

21 that correct? 

22 A . Yes, sir. 
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1 Q. Between October of 1992 and the time of 

2 this accident, how many times have you replaced a door 

3 with an offset pivot hinge with a ROTON continuous 

4 hinge? 

5 

6 

A . 

Q. 

7 to do that? 

8 

9 

A. 

Q. 

About half a dozen times. 

And did Mr. Arrington instruct you on how 

On the first one; yes, sir. 

Mr . Embrey, why don't you tell the Jury 

10 what happened the first time that you ever did it? 

11 

12 

A. We 

MR. AXELSON : Objection, Your Honor . It 

13 exceeds the scope of cross examination. 

14 

15 

16 q uestion. 

JUDGE ROUSH : What is the point of this? 

MR. SCHROEDER : I will withdraw the 

17 Thank you, Mr. Embrey. 

18 

19 

20 

21 

22 

JUDGE ROUSH: Thank you , Mr. Embrey. 

Is this witness subject to recall? 

MR. SCHROEDER : No, Your Honor. 

JUDGE ROUSH: Mr. Axelson ? 

MR. AXELSON: I have no further quest ions 
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1 for him. 

2 JUDGE ROUSH : Thank you, Mr. Embrey . You 

3 may remain in the courtroom or leave, whichever you 

4 prefer. 

5 MR . SCHROEDER: Your Honor , I have got 

6 Plaintiff's Exh ibit 17A here still . 

7 JUDGE ROUSH: Exhibit 1A is also missing in 

8 action . Perhaps on the podium? 

9 MR. AXELSON: Did I walk back here with it? 

10 Here it is. 

11 JUDGE ROUSH: Mr . Schroeder, call your next 

12 witness, please. 

13 MR. SCHROEDER: I would like to read the 

1 4 deposition of Jac kie Figueroa. 

15 

16 

17 reader? 

1 8 

JUDGE ROUSH: All right. 

MR . SCHROEDER: Can we use Ms . Schultz as a 

JUDGE ROUSH: Yes, absolute l y . 

19 Ladies and Gentlemen of the Jury , 

2 0 Ms . Figueroa is not avail a ble to come to trial today. 

21 So j ust as Dr. Cabrera test i fied by depositio n , her 

22 deposition was taken, she was under oath. Ms. Schult z 
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1 i s going to play the part of Ms . Figueroa in the 

2 reading of the deposition. 

3 MR. AXELSON: Your Honor, if I may, I have 

4 the original of the deposition. And to assist the 

5 Court, I have a marked copy . 

6 

7 original . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

JUDGE ROUSH: I will just follow with the 

CECILY V. SCHULTZ, 

having been first duly sworn by 

the clerk, a Notary Public 

within and for the State of Virginia, 

to accurately read the de bene esse 

deposition of JACKIE FIGUEROA, 

playing the part of Ms . Figueroa, 

read the testimony as follows: 

18 (The following deposition testimony was 

19 read into the record. ) 

20 

21 

22 Q. 

BY MR. AXELSON: 

Would you state your full name, please ? 
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Jacqueline Figueroa. 

And, Ms. Figueroa, you have been 

3 subpoenaed or called as a witness on behalf of the 

4 plaintiff in this case, Allen Clark. I understand 

5 that you are not going to be in this area on the 

6 anticipated trial date in August of 1994; is that 

7 correct? 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A . 

Q. 

A . 

Q. 

14 there? 

15 

16 

17 

A . 

Q. 

A. 

That's correct. 

You ' re going to be out of the state? 

That's correct . 

Where are you going to be? 

I'm going to California, Long Beach. 

And you will be attending college out 

Yes, sir. 

What is your home address, Jackie? 

6345 Rockshire Street , Alexandria, 

18 Virginia 22310. 

19 

2 0 JUDGE ROUSH: Let me stop you right there. 

21 Is there any dispute about the use of this depos i tion? 

22 MR. SCHROEDER: Not that I am aware of, 
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1 Your Honor. 

2 JUDGE ROUSH: All right. I will make a 

3 ruling that the de bene esse deposition can be used. 

4 Long Beach, California is more than a 

5 hundred miles of the courthouse. 

6 

7 

8 

Honor. 

MR. AXELSON: I believe that is, Your 

I believe that out of state also covers it. 

JUDGE ROUSH: Out of state -- you mean 

9 Washington, D.C.? 

10 

11 

MR. AXELSON: As I read the rule. 

JUDGE ROUSH: Thank you for reading the 

12 rule and saving me the time of -- it's amazing what 

13 you --

14 

15 

16 

17 

18 

19 Q. 

20 about? 

21 A . 

MR. AXELSON: Truly astounding. 

(The reading into the record continued .) 

BY MR . AXELSON: 

Now, you understand what this lawsuit is 

Yes. It's about Allen Clark and a little 

22 accident they had in the mall. 
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1 Q . You were a co-worker of Allen Clark in 

2 April of 1993, were you not? 

A . 3 Yes, I was. 

4 And both you and he worked where? Q . 

A . 5 Elegant Nails Plus. 

6 And that is in Springfield Mall? Q. 

7 Yes. A . 

8 Were you working on the 25th of April of Q. 

9 1993? 

A. 

11 And were you aware of an.event that began Q . 

12 in the Roy Rogers that afternoon? 

13 A. Yes. There were was a robbery there, and 

14 a lady came by and said, "Call the police , and that 

15 was the manager at Roy Rogers, and then Allen, Issa, 

16 and I ran around the corner to see what was going 

17 on. 

18 Q. Would this be toward entrance number 

19 three in the mall? 

20 A . Yes. 

21 Q. All right, go ahead. 

22 A. And I stopped at the corner but Issa and 
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2 

3 

Q. 

A . 

Did you see Allen reach the door? 

Allen went -- yes, I saw him push the 

4 doors and then all I saw was that he stopped. 

Where was it that he was stopped? 

What do you mean? 

645 

5 

6 

7 

Q. 

A. 

Q. Where was he when he was stopped when you 

8 saw him? 

9 A. Oh, well, I saw him stop at the door and 

10 then on the other side of the door, and then he 

11 didn't go anywhere. 

12 

13 

Q. 

A. 

And where did you go from there? 

I turned around and went back to the 

14 store because my boss was looking for me probably. 

15 

16 that? 

17 

18 

19 

Q. 

A ~ 

Q. 

A. 

Did Allen come back to the store after 

After a while he did come back . 

And what did he tell you at that time? 

He told me that he got caught in the 

20 doors, and he didn't tell me anything else. He just 

21 told me he got caught in the doors. 

22 Q. Did you give him a ride home that 
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Yes, I did . 

And did you see him the following day ? 

Yes, I did. 

646 

2 

3 

4 

5 

A. 

Q. 

A. 

Q . Did he complain to you about anything the 

6 following day? 

7 A. Yes . He complained about his leg hurting 

8 and then he was limping. 

9 

10 

11 

Q. 

A. 

Q. 

This was the day after? 

The day after. 

Now, when he was going toward the door, 

12 was he having any difficulty walking or running? 

13 A . No. He didn't have any difficulties 

14 before that. 

15 BY MR. SCHROEDER: 

16 Q. Now, you said when there was this robbery 

17 some lady came by and said to call the police? 

18 A. I heard a lady yell, saying, "Call the 

1 9 police," and it was the manager of Roy Rogers. 

20 Q. It was the manager from Roy Rogers who 

21 yelled that? 

22 A. Right. 
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1 Q. Do you remember if Allen ever said, "Call 

2 the police" or "Call 911"? 

3 

4 

A . 

Q. 

I don't recall him saying anything. 

Now, you said Issa and Allen ran after 

5 t h is person? Who is Issa? 

6 A . Issa was the other person that worked at 

7 Eleg ant Nails for us . 

8 Q. Did Issa run through the doors at 

9 entrance number three after the person? 

1 0 A . I think he did . Like I was telling him, 

11 I g o back and I'm trying to remember everything , b ut 

12 I t h ink he did. · . 

13 Q. Do you recall if there was other peop l e 

14 running after that person that robbed Roy Rogers as 

1 5 wel l ? 

A . There was a lot of commotion going o n 1 6 

17 that day that probably there were other people . 

18 paid no attention to it . 

I 

19 Q. Do you remember if Allen was in fron t of 

20 the people chasing the robber or if he was in the 

21 middle o f that pack or at the rear o f the pack 

22 chas ing the rob bery? 
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1 A . I don' t remember . 

2 Q. When you said he got to the door h e 

3 st o pped . Was he still standing o r was he fal l ing 

4 down? 

No. He was still standing . 5 

6 

A. 

Q . Even when he got to the other s i de of t h e 

7 door, t h e outside? 

8 

9 

A. 

Q . 

Yeah . I still saw him standing . 

That was when he was outside of the ma l l 

1 0 of entrance number three ? 

1 1 

12 

13 

A. 

Q. 

A . 

Yes. 

You ·didn ' t see him falling on the gro und? 

I turned around and I went back to wo r k . 

1 4 I just saw him standing , and I had to get back to 

15 

1 6 

wo rk. 

Q. 

I didn ' t see whether he fell . I don' t k n o w. 

But you saw him from the point where he 

1 7 took off running until he got outside ? 

18 

1 9 

20 

21 

22 door ? 

A. 

Q . 

A. 

Q. 

To the other side, y es. 

And you didn't see him fa ll d o wn? 

No. 

Now, was he running when he got t o the 
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Was he running? 

Yes. 

64 9 

1 

2 

3 

A. 

Q. 

A. He was running and walking fast in that 

4 little thing -- I guess it would have been running 

5 and walking at the same time real fast. 

6 Q. 

7 door open? 

8 

9 

10 him? 

A. 

Q. 

A . 

Q . 

A . 

Do you remember how hard he pushed the 

No. 

Did you see the door spring back and hit 

Spring back? 

Yeah .. 

Like I said, I saw him push it and he 

11 

12 

13 

14 stopped and then I saw him at the other side. I 

15 don't recall . You know, I don't remember if it came 

16 back on him. 

17 Q. You didn't see what the door did; is t hat 

18 what you're saying? 

19 A. I didn't see. No, I wasn't close enough 

20 to see it . 

21 Q. Now, after this accident you were sti l l 

22 working at Elegant Nails? 
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Right . 

Do you remember when Allen came back 

3 after the accident? 

65 0 

4 A. He came back and he told me that he had 

5 gotten his leg caught on the door, but he said 

6 nothing of it. 

7 Q . Were you up near the reception desk at 

8 that time? 

9 A. I think I was probably more where the 

10 hairdressers were in the back . 

11 Q. How close is that to the · phone in Elegant 

12 Nails? 

13 A . It's not too far. Probably where I was, 

14 it was not too far away from the phone. 

15 Q. Do you know of anyone else there t hat 

16 works at Elegant Nails who would know who Issa, what 

17 his last name is or how one could find him? 

18 

19 

20 

A. No. Allen probably knows. 

JUDGE ROUSH: All right. Mr. Schroeder, 

21 call your next witness . 

22 MR. SCHROEDER: I have no further 
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1 witnesses, Your Honor . 

2 JUDGE ROUSH: All right, the defense rests. 

3 Does the Plaintiff have any rebuttal evidence? 

4 MR. AXELSON: I do, Your Honor. Very 

5 briefly. 

6 MR. SCHROEDER: Oh, Your Honor, I would 

7 like to move into evidence Plaintiff's Exhibit Number 

8 17A as Defendant's Exhibit. 

9 

10 

11 Your Honor? 

12 

JUDGE ROUSH: All right. 

MR . AXELSON: May I see it for a moment, 

JUDGE ROUSH: Yes. That's not moved in 

13 already as a Plaintiff's Exhibit? 

14 

15 

MR. AXELSON: No, it wasn't . 

JUDGE ROUSH: Any objection to that coming 

16 into evidence as Defendant's Exhibit Number 1? 

17 

18 

MR. AXELSON: No, Your Honor. 

JUDGE ROUSH: Plaintiff's Exhibit Number 

19 17A is renumbered as Defendants' Exhibit 1 and is 

20 admitted into evidence without objection . 

21 Are you recalling Mr . Clark? 

22 MR. AXELSON: I'm calling Mr. Clark. 
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1 JUDGE ROUSH: Mr. Clark, I would remind you 

2 that you are still under oath from your previous 

3 testimony yesterday and the day before. 

4 

5 Your Honor. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. 

A . 

MR. AXELSON: Bear with me for one second, 

JUDGE ROUSH: Surely. 

ALLAN CLARK, 

having been previously sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. AXELSON: 

Mr. Clark, who is Issa? 

Issa was another employee who worked with 

16 us at Elegant Nails Plus. 

17 

18 

19 

2 0 

21 

22 

Q. 

A . 

Q . 

A . 

Q. 

A . 

Did Issa work on Sundays? 

No, he never worked on Sunday. 

Was he present there on April 25th of 1993 

No, he was not. 

And how do you know that? 

Because Issa never worked on Sundays. He 
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1 took Sundays off because he had a limousine service. 

2 Q. When Ms . Figueroa refers to having to go 

3 back to the store because the boss was looking for 

4 her; who was the boss? 

5 

6 

A . I was i n charge and Jackie was a 

receptionist. I rode to work with her every Sunday . 

7 She opened the gate and I was in charge -- I was the 

8 only hairdresser that worked and there was t wo other 

9 nail technicians. 

10 

11 

12 

13 

14 

Q . 

A. 

Q . 

A . 

Q . 

Who is the boss that she is referring to? 

That's the o wner, that was Wilma. 

And was Wilma there on Sunday the 25th? 

No, she does not work on Sundays . 

No w, where was Jacki e when the pursuit of 

15 Mr. Hamilton began? 

16 

1 7 

A. 

Q . 

Behind the desk. 

And if she had wanted to join the pursuit, 

18 what would she have had to have done? 

19 A . Come around from behind the d esk because 

20 there was a wall on this side between the Ma ll and the 

21 desk, ( indicating } like this. She wou l d have had to 

22 come around the side of the desk, around, and outside 
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1 the shop. 

2 Q. Would it have been possible for Jackie to 

3 get to a point where s he could have seen you going 

4 through the door in time for her to have seen you? 

5 A . No . 

6 MR . AXELSON: May I see exhibit -- the 

7 blow - up of 27, please? Thank you. 

8 

9 

10 

BY MR. AXELSON: 

Q. Now, I show you what has been marked as 

Exhibit Number 27 . Why would it have been impossible 

11 for Jackie to have seen you go through the door? 

12 

13 

A. 

call 911. 

Well, first I'm the one that told her to 

As I took off running from here, 

14 {indicating) I saw her pick up the phon e and start to 

15 dial . She would have had to wait for a delay , 911 

16 answered, they asked her the information, meanwhile I 

17 am still running. 

18 By that time they ask you to hold for a 

19 moment. Then she would have hung up and she would 

2 0 have had to come from around the desk this way, 

21 {indicating) out the store and around. The only way 

22 that she can see these doors i s when you get to the 
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1 second door right here (indicating ) by Taco Laredo, 

2 and I wa s already outside by then. 

3 Q. This diagram which shows the corner of Taco 

4 Laredo, is that accurate? I s there a corner there? 

5 

6 

A. 

Q. 

7 corner? 

A. 

Yes, there is. 

Can you s ee the door until you get to the 

No, you can't s ee the door until you get to 8 

9 

10 

11 

12 

this corner right here . ( Indicating ) 

Thank you. MR. AXELSON: 

BY MR. AXELSON : 

Q . Mr . Clark, there have been a number of 

13 photographs which have been referred to as 

14 Plaintiff's - - marked as Plaintiff's Exhibits 14 

15 through 26 that were reviewed by Mr. Korkowski. 

16 

17 

18 

19 

20 

21 

A . 

Q . 

A. 

Q. 

What d at e we r e those photographs taken? 

There i s a s mal l --

About the 14th or 15th. 

May I see those photographs, 14 through 26? 

I think they were t~ken 6 days after the 

All right. You see t h e sma l l numbering 

22 which appears on the side? 
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8 

A. 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Q . 

9 taken? 

A . 

Algernon (Allan) Clark- Direct 

Yes. 

What is that number? 

4, 10, and then 2 dots and 48. 

And does that mean May the 4th, 10:4 8? 

Yes. 

Were those pictures taken on May 4? 

Yes . 

Were you present when the pictures were 

Yes, I was. 

656 

10 

11 MR . AXELSON: Your Honor, I would move the 

12 introduction of Plaintiff's Exhibits 14 through 26 

13 into evidence at that time. 

14 

15 

JUDGE ROUSH: Any objection? 

MR . SCHROEDER: I do have an objection. 

16 This is suppose to be rebuttal, and I don ' t see how 

17 this is rebuttal at this point. 

18 MR . AXELSON: Your Honor, the previous 

19 testimony by Mr. Korkowski concerning the date at 

20 which these pictures were taken -- not Mr . Korkowski, 

21 Mr. Robinson. I think that we are entitled to 

22 establish that what he testified to was, in fact, that 
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1 these pictures were taken on the 4th and that's the 

2 date that it occurred . 

3 JUDGE ROUSH: Well, h ow are t hese 

4 photogra phs rebuttal? Well, first of all, let me take 

5 a look at them. 

6 The objection is these are not properly 

7 rebuttal. How are these rebuttal? 

8 MR. AXELSON: Your Honor, strictly 

9 speaking, I don't believe they are rebuttal. However, 

1 0 there has been testimony abo ut them. The questi oning 

11 centered on whether or not they were taken on May 4th. 

12 And I t hink that we need to tie it all together. 

13 JUDGE ROUSH: Well, Mr. Robinson identified 

14 them as bei ng doors in the Mall . And he said that he 

15 could only guess that they were taken on May 4th. 

16 

17 

18 10: 4 8 . 

19 

MR . AXELSON: If his testimony 

JUDGE ROUSH: And it just says "4" and 

MR. AXELSON: Its the date, not the mont h 

20 and date, Your Honor. 

21 MR. SCHROEDER: I will stipulate tha t they 

22 were take n on May 4th. The only problem with that --
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1 he is entitled t o put on rebuttal evidence as 

2 necessary, and that not rebuttal to anything. 

3 MR. AXELSON: If Mr. Schroeder is willing 

4 to stipulate those photographs that Mr. Robinson 

5 examined were taken on May 4th, that's fine . I don't 

6 have any further need. 

7 JUDGE ROUSH: You don't want them 

8 introduced in evidence? 

9 MR. AXELSON: I would like them introduced 

1 0 into evidence, but if Mr. Schroeder is going to object 

11 to them, that's fine. 

1 2 JUDGE ROUSH: Are you withdrawing them? 

1 3 MR. AXELSON: Your Honor, I'm going to 

1 4 proffer them. If the Court is willing to --

15 JUDGE ROUSH: Either move or not move . 

16 MR. AXELSON: I am going to proffer them, 

17 ye s. I move them into evidence at this time. 

18 JUDGE ROUSH: All right, they are admitted. 

19 I will note the Defendants' objection. 

20 MR. SCHROEDER: Thank you. 

21 MR. AXELSON: And I have no further 

22 questions for Mr. Clark. 
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1 JUDGE ROUSH: All right. Any cross 

2 examination? 

3 

4 

MR. SCHROEDER: No , Your Honor. 

JUDGE ROUSH: Thank you very much, 

5 Mr . Clark. Any further rebuttal evidence ? 

6 

7 

8 rests. 

MR. AXELSON : No, Your Honor. 

JUDGE ROUSH: All right, the Plaintiff 

9 Ladies and Gentlemen, at this point you 

659 

10 have heard all of the evidence that is going to appear 

11 in this case. We are going to take a recess n ow, 

1 2 you -- well, we are going to be at work, you are going 

13 to be able to take a break now. 

14 We are going to go over the Jury 

15 inst ructi ons when you come back and it will probably 

16 be -- what, could Counsel estimate? 

17 MR. SCHROEDER: I would be surprised if it 

18 takes half an hour . 

19 JUDGE ROUSH : All right. We will get back 

20 to you very shortly and then I will give you the 

21 instructions of law and attorneys will have their 

22 closing arguments and very shortly you will be 
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1 re t iring to begi n your deliberations. 

2 So, if y ou excuse us now, we will get you 

3 right back as soo n as we can for the Jury 

4 instructions . 

5 

6 (Jury esc o rted from the Courtroom at 10: 3 8 

7 o 'clo ck a.m. ) 

8 

9 JUDGE ROUSH: All right . Does Counsel have 

10 a copy of the Jury instructions without cites? 

MR. SCHROEDER: Yes, Your Ho nor, I believe 1 1 

1 2 that we do. Here is mine without ci t es. 

1 3 Your Ho nor, Mr. Axelson and I have already 

14 talked about a number of these --

1 5 

1 6 

JUDGE ROUSH: I am delighted to hear that . 

MR . SCHROEDER: And I'm just going to 

17 g i ve y ou the o nes that are not duplicates of his, if I 

1 8 may . 

1 9 

20 my ears . 

JUDGE ROUSH: All right, thi s is mus i c t o 

I have been trying to get att o rneys to do 

21 this over the years and nobody ever does. 

22 MR. AXELSON: Judge, I have here an 
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1 additional instruction that's a life expectancy 

instruction . Which in light of the --2 

3 MR . SCHROEDER: That 's fine, I don't object 

4 to it. 

5 MR. AXELSON: - - In light of the Court's 

6 instruction that we handle the life expectancy in this 

7 matter, we have prepared it and that would be our 

8 number 16 , please. 

9 

10 

JUDGE ROUSH: 16, all right. 

Well, I'm delighted, as I said, t hat you 

11 exchanged ahead of time and come to some agreement. 

12 Instruction number 1 reads -- first off , 

13 let me say, unless you tell me otherwise, I'm going to 

14 say these instructions ln their current form, these 

15 come from Mickey's Model Jury Instructions without any 

16 changes other than maybe insert the names of the 

17 parties in this case. And they don't come from any 

18 other source. 

19 Now, if they come from other models, you 

20 need to tell me . 

21 MR. AXELSON: We will do so. The numbered 

22 instructions are mine, the lettered instructions are 
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1 Mr. Schroeder's. 

2 JUDGE ROUSH: All right. The clerk is also 

3 delighted. The other attorneys rarely get that 

4 straight, as well. 

5 All right, instruction number 1, the 

6 general credibility instruction. Any objection to 

7 that, Mr. Schroeder? 

8 MR. SCHROEDER: I don't have any objections 

9 to 1 through 3, Your Honor. 

10 JUDGE ROUSH: 1 is granted. 2 is granted. 

11 3 is granted. 

12 

13 

All right . 4? 

MR. SCHROEDER: Your Honor, 4 and 5, I'm in 

14 agreement with a change that Mr. Axelson has suggested 

15 to the instruction. I don't know if you have 

16 actually 

17 MR. AXELSON: I have not actually prepared 

18 it. Our proposed instruction combines 4 separate 

19 instructions; 4, 5 , "Q" and "0. " 

20 And it would read as follows: "An invitee 

21 is one who visits premises lawfully at the invitation 

22 of the owner or occupant . The Court instructs the 
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1 Jury that Allan Clark was an invitee of the Defendants 

2 unless he exceeded the scope of hi s invitation. 

3 "If the invitee uses the premises in a way 

4 that exceeds the scope of the invitat i on to him, he 

5 ceases to be an invitee and becomes a trespasser . " 

6 JUDGE ROUSH: All right . And you both 

7 agree to that? 

8 MR. SCHROEDER: Yes, that is based on the 

9 ones in the blue book. 

10 

11 and what? 

12 

13 

JUDGE ROUSH: That's 4, that makes 4, 5, 

MR. SCHROEDER: "Q" and "0." 

MR. AXELSON : Your Honor , we are going to 

14 have to have that typed up, which would be done down 

15 at t he bar office in -- it will take us 5 minutes. 

16 MR. SCHROEDER: I have got a copy of 

17 Mr . Axelson's l etter which states that, if it would 

1 8 help somewhat . 

19 

20 

21 

MR. AXELSON: Well, we could take it down. 

JUDGE ROUSH: Did you pull that --

MR . SCHROEDER : I did not, out of that one. 

22 That's something that came up. 
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JUDGE ROUSH: I don't have "0" 1.n here. 

MR . SCHROEDER: Well, maybe I did pull it 

JUDGE ROUSH: If you have that with you 

5 now, I think my clerk can type up the closing 

6 arguments, as long as we don't have a lot of typin g. 

7 MR. AXELSON: Judge, what migh t wo r k for 

8 you is she could leave the copy with you and you could 

9 read it to the Jury while she is typing it t o get to 

10 the Jury. 

11 JUDGE ROUSH: I can read to the Jury from 

12 raw data, then she cleans it up during closing 

13 arguments . It's just this last paragraph righ t here. 

14 

15 

MR. AXELSON: Yes. 

JUDGE ROUSH: All right. That wi l l be --

16 we will make that instruction --

17 MR. AXELSON: I think 17 would be the first 

18 number that is unused at his point. 

19 

2 0 

21 

22 

JUDGE ROUSH: Okay, instruction number 17 

is granted. It will be retyped. 

And s o 4 is withdrawn? 

MR. AXELSON: Yes, Your Honor. 
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JUDGE ROUSH: 5 is withdrawn? 

MR. AXELSON: Yes, Your Hono r . 

1 

2 

3 

4 

JUDGE ROUSH : All righ t . Instruction 6 . 

MR . AXELSON: Your Honor, the o n ly 

5 disagreement that we have on this is that 

6 Mr. Schroeder doesn't want the last line in. It ' s 

7 from Mickey's. 

8 The last line is, 11 If an occupant fails t o 

9 perform either or both of these duties, t h en h e is 

1 0 

11 

negligent." I think that's verbat im . 

MR. SCHROEDER: Your Honor, I think 

12 negligence -- I think that that seems to imply that we 

13 

14 

are liable. It doesn't mention causation. 

that's mis l eading. I know that is a mode l 

I t h ink 

1 5 instru c t i o n, but I do think i t is misleading a nd I 

16 don't think that's even necessary to have t h a t i n 

17 there one way or the other . 

18 

19 

JUDGE ROUSH: I understand your objec tion . 

I'm going to grant instruction 6. I think all o f the 

20 instructio ns should say - - they s hou l d be issu e d 

21 instructio ns that say issues are -- were the 

22 Defendants negligent, was it negligent, or proximate 
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1 cause of the injuries and if it was, what is the 

2 damage. 

3 So, I think if the Jury follows the 

4 instructions, the whole instructions, I don't think 

5 that the whole instructions will cause a problem. 

6 Instruction number 7? 

7 MR . SCHROEDER: Your Honor, I think what we 

8 have agreed to there is to delete the language; "If 

9 the invitee knows or should know of any unsafe 

10 condition or." There is no real this isn't an open 

11 and obviou s danger sort of case. 

12 MR. AXELSON: So, it would read as revised, 

13 the second sentence; "This assumption does not apply, 

14 however if the invitee uses the premises in a manner 

15 that exceeds the scope of the invitation. 11 

16 JUDGE ROUSH: And that's agreed? With that 

17 change? 

18 MR. SCHROEDER: Yes, Your Honor. 

19 JUDGE ROUSH: All right, granted. What is 

20 the source of that cite from Mickey's? Because my 

21 clerk has it on some kind of word processing program. 

22 MR. AXELSON: The last one? 23.030. 
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1 JUDGE ROUSH: All right. She can call it 

2 up by the letter . 

3 All right. 8? 

4 MR . AXELSON: I think at that point we 

5 

6 

7 

withdraw number 8. I think that's covered by 7. 

8 stricken 

9 

10 

JUDGE ROUSH: 8 is withdrawn. 9? 

MR. AXELSON: Standard rejected or 

MR. SCHROEDER: No objection, Your Honor. 

JUDGE ROUSH: I'm thi nking, was there any 

11 evidence in this case that was str icken? I think 

12 objections, but I don't think that I ever said --

13 MR. SCHROEDER: Well, you struc k one 

14 question. 

JUDGE ROUSH: All right, granted. 

Okay. 10, the expert witness? 

MR . AXELSON: We are going to utilize 

15 

16 

17 

18 Mr. Schroeder's "H" in place of. I think it covers 

19 the same subject . 

20 

21 

22 

JUDGE ROUSH: And 10 is withdrawn? 

MR. AXELSON: Yes, Your Honor. 

MR. SCHROEDER: Yes, Your Honor. 
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1 JUDGE ROUSH : Mr . Schroeder, you cannot 

2 withdraw Mr . Axelson's objection -- I mean , his Jury 

3 instruction. 

4 MR . SCHROEDER: I am s orry, Your Honor. It 

5 has been a long day. 

6 JUDGE ROUSH: 11? 

7 MR. AXELSON: 11, Your Honor, this is 

8 adapted from 4.015, the Virginia Model Jury 

9 Instructions. The Virginia Model Jury Instructions 

10 addresses the issue of concluding the Defendants' 

11 negligence from the fact of an accident. 

12 I think that we need to make it clear to 

13 the Jury that you can't conclude the Plaintiff's 

14 c o ntributory negligence merely from the fact of t h e 

15 acci dent, either . 

16 JUDGE ROUSH: Are you offering the 

17 corollary o f that, Mr . Schroeder? 

18 MR. SCHROEDER: I am, Your Honor. The 

19 corollary is a standard instruction in any case . And 

20 if you look at the Mickey's completely, there is no 

21 instruction like this for contributory negligence . 

22 You always use the standard negligence instruction 
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1 with the standard contributory negligence instruction. 

2 I think there is a reason for that . I have 

3 offered all of the standard model Jury instruct ions 

4 for contrib. 

5 JUDGE ROUSH : Actually, the commentary for 

6 that i n struction doesn't really like that instruct ion. 

7 The fact that there was an accident doesn't mean that 

8 the Plaintiff is entitled to recovery. 

9 If you read the commentary, it say s that 

10 i t 's too argumentative, but it has go t a long history 

11 of acceptance. I think this is the flip side of it; 

12 if it is one, it may as well be the other. 

13 MR. AXELSON: It is, Your Honor. That' s my 

14 p o sit ion. 

15 JUDGE ROUSH: All right. I will grant it. 

16 MR. SCHROEDER: Note my exception. 

17 JUDGE ROUSH: Yes, sir. If you want to 

1 8 wi thdraw both, I will withdraw both . I tend to agree 

19 with the commentary regarding tha t. 

20 MR. SCHROEDER : I don' t want to do that, 

21 Your Honor. 

22 JUDGE ROUSH: All right . Ins t ruc tion 12? 
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1 

2 

3 

4 

5 

MR . AXELSON : I don't believe this is from 

the model. It is from Virginia Jury Instruction. 

MR. SCHROEDER: I do object to 12, Your 

Honor . It is not the model and I don't think that it 

correctly states the law. It doesn't talk about 

6 proximate cause, it doesn't talk about the proper 

7 foreseeability standard . 

8 I think we ought to go with the model 

9 instruction on that one, Your Honor. 

10 JUDGE ROUSH : Do you have a model 

11 instruction on this one or have you offered any one? 

12 

1 3 

14 

15 

MR. SCHROEDER: I believe so, Your Hon or . 

J UDGE ROUSH: I'm g o ing to se t 1 2 aside. 

All right, 13 is the damage instruction? 

MR. AXELSON: 13 is damage instruction . 

16 don't t h ink --

MR . SCHROEDER: No ob j ection . 

MR. AXELSON: 14 is --

I 

17 

18 

19 JUDGE ROUSH: Wait a minute . I have a duty 

20 to inst r uct the Jury, s o I read these things. 

21 MR. AXELSON: Judge, we just expect you t o 

22 know these things by heart. 
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JUDGE ROUSH: Well, you have t o read once, 

because you have to read the items. You have done a 

3 good j ob . Normally -- this one we always scratch o ff 

4 because we get to the end of the time and we realize 

5 that there is no evidence about future e v idence, but 

6 y o u hav e done a good job of moving into evidence right 

7 in acco rdance with the evidence when it came i n. 

8 

9 

10 

All right . 

MR. AXELSON: 

13 is granted . 14 ? 

Pertinent pro o f instruc tion ? 

MR . SCHROEDER: No, this is a damage 

11 instruction . 

12 JUDGE ROUSH : He doesn 't have to form h is 

13 op inion s with mathematical precision? 

14 MR. AXELS ON: Yes, I a m sorry. I wa s 

15 mi sread ing it. 

16 

1 7 

18 

JUDGE ROUSH: Any object i on? 

MR . SCHROEDER : I do have a n objection. 

It' s not t h e model instruction . I don' t think it 

1 9 s t ate s the law as well as the mode l i nstruct ion d o es 

20 a nd I ha v e offered the mo d el instru c tion in min e . 

2 1 

22 

JUDGE ROUSH: 

MR. AXELSON : 

Where does 1 4 come f rom? 

Vi rgin ia Ju r y Ins tructions 
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1 Doubles. 

2 

3 

JUDGE ROUSH: All right. I'm going to set 

this aside and look at the model. I do prefer the 

4 model, Doubles, because there is a Plaintiff's version 

5 and a Defendants' version. And the model instruction, 

6 I think, are right down the middle, isn't that right? 

7 The Doubles are very argumentative. There 

8 are 2 sides? 

9 MR. AXELSON: I thought Doubles was a 

10 person, Your Honor. 

JUDGE ROUSH: Well, you are probably right. 11 

12 But there are 2 sides to each instruction. There is a 

13 Professor Doubles or something. 

14 But I prefer the models, I think everybody 

15 does. 

16 MR. AXELSON: I have no problem with that, 

17 Your Honor. If there is a satisfactory one that 

18 addresses the same issue, I will be happy with that 

19 one. 

20 JUDGE ROUSH: Now, how about 15, the amount 

21 sued for? Is anybody going to mention sued for in 

22 their closing argument? Or the amount requested, 
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1 which you can now do . 

2 MR. AXELSON: Before we make a decision on 

3 that, I would like to confer with my client very 

4 

5 

briefly. I think we could address the --

JUDGE ROUSH: How about you, Mr. Schroeder . 

6 Are you going to mention it? 

7 

8 

9 aside. 

10 

MR. SCHROEDER: No. 

JUDGE ROUSH: All right, I will put that 

16 , the life expectancy. I understand 

11 there is no objection to that? 

12 

13 

MR. SCHROEDER: No, Your Honor. 

THE COURT: All right. Now, going to the 

14 Defendants' instructions. 

15 MR . SCHROEDER: "A" and "B" have already 

16 been withdrawn, Your Honor. 

17 JUDGE ROUSH: Well, I don't even have the m. 

18 The first one I have is "C." 

19 

2 0 

21 

22 

Any objection to instruction "C?" 

MR. AXELSON: No objection, Your Honor. 

JUDGE ROUSH: It's granted. 

MR. SCHROEDER: "D" is withdrawn . 
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1 JUDGE ROUSH : I don't have that. The next 

2 one I have is "E . " 

3 MR. AXELSON : "D" was withdrawn because it 

4 was covered by one of the ones that Plaintiff had 

5 submitted . 

6 JUDGE ROUSH: If they were not presented to 

7 me --

8 MR. SCHROEDER: Your Honor, the ones that I 

9 have withdrawn and haven't given to you were 

10 previously filed with the cites and everything on 

11 them . 

12 JUDGE ROUSH: That's fine . "E?" Am I 

13 missing a witness instruction? 

14 MR. AXELSON: I don't know who such witness 

15 it would have been. 

16 

17 

18 

JUDGE ROUSH: Who is that in this case? 

MR. SCHROEDER: Issa. 

JUDGE ROUSH: What are we to presume? Who 

19 should have called Issa? 

20 MR. SCHROEDER: I think that the Plaintiff 

21 s hould have. 

22 JUDGE ROUSH: How about you? She may ha v e 
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1 been an eye witness--

2 MR. SCHROEDER: I think that is an 

3 explanation of law, I didn't know how to get in touch 

4 with Issa. 

5 MR. AXELSON: · And our explanation was that 

6 Issa didn't see it, because he wasn ' t there. 

JUDGE ROUSH: I'm going to deny this 7 

8 

9 

instruction. I don't think that it helps anybody. 

MR. SCHROEDER: Your Honor, I withdraw it. 

10 JUDGE ROUSH: All right. Instruction 11 F? 11 

11 Any objection to that? 

12 MR. AXELSON: Yes, Your Honor. I don't 

13 think there is any evidence of a failure to mitigating 

14 damages. 

15 JUDGE ROUSH: Wasn't the Defendants ' main 

16 argument that he didn't seek the proper medical care 

17 promptly enough? 

18 MR. AXELSON: Well, they testified that he 

19 could have reached exactly the same result , possibly, 

20 if he had seen a different kind of doctor. But he 

21 explained why he didn't. 

22 JUDGE ROUSH: Well, I think that is a 
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1 subject for argument . I am going to grant the 

2 instruction for that, I think there is some evidence 

3 of that, I'm going to allow it. 

4 "H"? Expert? 

5 MR. AXELSON: Did we skip over "G?" 

6 JUDGE ROUSH: I don't have a "G." 

7 MR. AXELSON: This is the instruction that 

8 is going to be given in place of 10. 

9 JUDGE ROUSH: So, there is no objection? 

10 All right. 

11 MR. SCHROEDER: I'm sorry, Your Honor. I 

12 do have it. It's the form instruction on mentioning 

13 the amount sued for . Let me hand it up to you. 

14 JUDGE ROUSH: All right . 

15 MR. AXELSON: Yes, that would be 

16 substituted for 15 if we decided we wou l d want t o 

17 mention the amount sued for. 

18 JUDGE ROUSH: All right. "G, 11 I will set 

19 aside and 15 is withdrawn, is that right? 

20 MR . AXELSON: Provided that 11 G 11 is offered, 

21 subject to whether or not we want it . 

22 JUDGE ROUSH: Right. 15 is withdrawn , " G" 
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1 is set aside at this point . 

2 The next one I have is "I." 

3 MR. SCHROEDER: Is "H" in, Your Honor? 

4 JUDGE ROUSH: "H" is in by consent. "I?" 

5 MR. AXELSON: Your Honor, I don't have any 

6 real objection to this one . I don't know that it 

7 particularly applies, but it's an accurate statement 

8 of the law . 

9 JUDGE ROUSH: All right. I have an odd 

10 instruction. 

11 MR. AXELSON: I guess my objection to it is 

12 sort of an irrelevance objection. What does it have 

13 to do with this case? But 

14 MR. SCHROEDER: I withdraw it. 

15 JUDGE ROUSH: All right . It's one of those 

16 instructions that's in the book, but I'm not sure if 

17 it adds to the case. Unless the witness gets on the 

18 stand and 

19 MR. AXELSON: If he has been impeached, 

2 0 yes. 

21 JUDGE ROUSH: And he has hardly been 

22 impeached a nd doesn't stand apprised of his Counse l by 
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1 telling some kind of off-the-wall story, then you 

2 would give us this instruction. But not for long, he 

3 is bound by it. 

4 MR. AXELSON : Been there, done that. 

5 JUDGE ROUSH: Okay, the issues instruction . 

6 I have no "J," by the way . "J" has been withdrawn? 

7 MR. AXELSON: That's correct, Your Honor. 

8 I think we have agreed on a slight -- well, 

9 you would have the revised version. I think that we 

10 have agreed on this. 

11 JUDGE ROUSH: Is there any issue about 

12 separating the witnesses and Defendants? 

13 MR. AXELSON: I don't believe so, Judge. 

14 JUDGE ROUSH: Were either or both of the 

15 Defendants -- isn't it -- were the Defendants 

16 negligent? 

17 MR. SCHROEDER: That's how we originally 

18 had it, but he wanted it on to rebuttal. 

19 MR. AXELSON: My concern was that there 

20 might be an issue of separating the Defendants, but 

21 JUDGE ROUSH: I don't know how you could. 

22 MR. AXELSON: I guess my concern is that 
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1 the Jury might think that one of them was guilty of 

2 negligence, but not the other 

3 JUDGE ROUSH: Well, the Jury knows 

4 absolutely nothing about relationship between the 

5 owner and the manager . 

6 MR. AXELSON: Well, they have heard that 

7 the Mall is owned by Franconia Associates and Fisher 

8 Group was the manager and was the agent of the owner. 

9 JUDGE ROUSH: Right . Well, if you agree to 

10 this --

11 MR. SCHROEDER: I think tha t it ' s 

12 c onfusing. I agree with you, Your Hono r. I put i t i n 

13 t here to be accommodating, but I do t h i nk it is 

14 c onfusing and I d on't think there is a ny issue a bout 

15 wh ether one or not one is invo lved 

1 6 JUDGE ROUSH: I'm going to say , "We r e the 

1 7 De fend ants negligent -- if the Defendants were 

1 8 n e gl ige n t, was that negligence the pro x i ma t e cau s e of 

19 t he a cc ident? Was the Plaintiff negligent ? If he 

20 wa sn' t , hi s ca l led for" -- all right . 

2 1 MR . AXELSON : Judge, my c oncern i s the Jury 

22 may get back there a nd say we beli e ve --
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JUDGE ROUSH: I will tell them when I read 

these instructions that there is no question of 

them -- if they find in favor of the Plaintiff, that 

they should not portion their verdict between the 2 

defendants. They should be considered as one and the 

same . 

MR. AXELSON: If that's the instruction, 

that is fine. So that if either of the Defendants is 

negligent, then they can find against both of them. 

JUDGE ROUSH: Right. They will consider 

the Defendants as a group. 

MR. AXELSON: That's fine. 

JUDGE ROUSH: All right. What's the cite, 

the Mickey cite, on this instruction? 

MR. AXELSON: Which? 

JUDGE ROUSH: IlK. II 

MR. SCHROEDER: "K" is 3.000 and 45.005. 

JUDGE ROUSH: 3.000 and give me that one 

more time? 

MR. SCHROEDER: 45.005. 

JUDGE ROUSH: All right. "L" is the 

finding instruction? 
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1 MR. AXELSON: And now we run into that same 

2 problem. 

3 MR. SCHROEDER: I think that we can change 

4 that to take out the second paragraph there and just 

5 change Franconia to the Defendants. 

6 JUDGE ROUSH: All right. 

7 MR. AXELSON: Judge, there is a couple of 

8 instances where we have to prove, according to this, 

9 that both Defendants were negligent. "You shall find 

10 your verdict for the Plaintiff and against both of the 

11 Defendants if the Plaintiff has proved, by the greater 

12 weight of the evidence, that both Defendants were 

13 negligent." 

14 MR. SCHROEDER: I will agree to take out 

15 "of " and just put "the." 

16 JUDGE ROUSH: Done . 

17 MR. AXELSON : Your Honor, it really needs 

18 t o say "If either of the Defendants were negligent." 

19 That's the distinction that we have been struggling 

20 with here. 

21 JUDGE ROUSH: This is really not a 

22 difficult issue here. It is cured by me telling the 
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Jury that they have no evidence if one Defendant was 

negligent , they were both responsible . Don't worry 

about Fra nconia Associates and Fisher Group are one 

and the same for the purposes for the purposes of 

if they find they were neg ligent, both Defendants are 

responsible , just come up with one a ward. If that is 

what you decide to do and don't worry about having to 

proportion to the Defendants and who is going to pay 

for it or allocating between themselves . 

MR . AXELSON: That satisfies it, Your 

Honor. 

JUDGE ROUSH: And we will take out both the 

Defendants in that last paragraph. 11 We shall find in 

favor of the Defendants if. 11 As to 

MR. AXELSON: I think the 11 as to 11 
--

JUDGE ROUSH: Well, the 11 as to Defendants 11 

clause come out . For proximate cause - - all right . 

With those changes? 

MR. AXELS ON: Judge, wou ld you review 

JUDGE ROUSH: I will read it. 11 You sha ll 

find your verdict for . the Plaintiff and agains t the 

Defendants if the Plaintiff has proved by the greater 
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1 weight of the evidence that 1, the Defendants were 

2 negligent and that 2, the Defendants' negligence was a 

3 proximate cause of the Plaintiff's accident and 

4 damages ... 

5 Next paragraph is deleted . 11 You shal l find 

6 your verdict for the Plaintiff and against the 

7 Defendants if the Plaintiff has proved by the greater 

8 weight of the evidence that 1, the Defendants were 

9 negligent and 2 that the negligence of the Defendants 

10 was a proximate cause of the Plaintiff's accident a nd 

11 damages ... 

12 MR . AXELSON: I think those 2 paragraphs 

13 are the same. 

14 

15 right . 

JUDGE ROUSH: They are the same, you are 

Take out the 3 r d paragraph. 

16 Okay, what was the 4th paragraph, which is 

17 now the 2nd paragraph; 11 You shall find your verdict 

18 for the Defendants if, 1, the Plaintiff has fai led to 

1 9 prove either negligence or proximate cause or 2, you 

20 fi nd by t he greater we ight of the evidence t hat the 

21 Pla intiff was contributorily neg ligent and t hat his 

22 contributory negligence was the proximate cause of t he 
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1 accident." 

2 All right, with those changes, how about 

3 instruction "L," any objection? 

4 

5 

6 

7 

MR. AXELSON: None, Your Honor. 

MR. SCHROEDER: Fine, Your Honor. 

JUDGE ROUSH: All right, granted. 

Instruction "M?" This is the corollary to 

8 that other one. Any objection? 

9 

10 

11 

12 comes in. 

13 

14 negligence? 

MR. AXELSON: No, Your Honor . 

JUDGE ROUSH: Okay --

MR. AXELSON: Provided that the other one 

JUDGE ROUSH: It's in. "N", definition of 

15 MR. AXELSON: Your Honor, I think that the 

16 first paragraph is fine, that's the instruction out of 

17 the book. 

18 The second paragraph is something that 

19 Mr. Schroeder has added and I would object to it. 

20 JUDGE ROUSH: I think that it's helpful, 

21 though, isn't it? I mean, this is stuff that we all 

22 learned in the first year of law school. The Jury 
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1 won't remember invitee and trespasser. 

MR. SCHROEDER: I think you ought to read 2 

3 that it is not in the model instruction . It's usually 

4 not an issue. 

5 JUDGE ROUSH: I'm going to grant 

6 instruction number "N. 11 

7 MR. AXELSON: I will withdraw my objection 

8 to this, Your Honor. 

9 

10 

11 

JUDGE ROUSH: All right. "N 11 is granted. 

np ? n 

MR . SCHROEDER: "P" is the same as 6 that 

12 was admitted over my objection. 

13 

14 

15 sentence. 

16 the end. 

17 

JUDGE ROUSH: But it's the same, you said? 

MR. SCHROEDER: Well, there is one 

I took out the sentence about negligence at 

JUDGE ROUSH: Okay, are you withdrawing 

18 "P," or do you want me to deny "P?" 

19 MR. SCHROEDER: I don't want you to deny 

20 it, but I'm submitting it for the record only . 

21 MR. AXELSON: Denied over your objection, 

22 that way you have protected yourself. 
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MR. SCHROEDER: And note my exception . 

JUDGE ROUSH: All right. You are covered, 

"P" is denied. 

"R?" 

MR. AXELSON: I object to "R," Your Honor, 

6 because I don't believe that there was any evidence 

7 that would justify the Court in finding that Mr . Clark 

8 was a trespasser . 

9 MR. SCHROEDER: Your Honor, they have 

10 already agreed to --

11 JUDGE ROUSH: We are instructing the Jury 

12 on the duty to adhere to invitees and trespassers, 

13 aren 't we? 

14 MR. SCHROEDER: That's right, Your Honor. 

15 I think it ought to be read -- it only makes sense if 

16 it is read right after the one that was submitted to 

17 you on Mr. Axelson's letterhead? The one tha t we have 

18 to get typed up? 

19 

20 

21 

22 

JUDGE ROUSH: 17? 

MR. SCHROEDER : Yes. 

JUDGE ROUSH: Is this a model instruction? 

MR. SCHROEDER: Yes, it is, Your Honor. 
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JUDGE ROUSH: All right, granted. I'm 1 

2 going t o grant this one. I think this is an issue in 

3 this case . 

4 If I were the fact finder, I would be 

5 ultimately persuaded by the fact . But, I think that 

6 the Defendants have put on some evidence and are 

7 entitled to be instructed on their theory of the case . 

8 MR. SCHROEDER: I guess I won't be making 

9 that motion for summary judgment, then . 

10 MR . AXELSON: Can we withdraw our mot i on 

11 for a jury trial, Judge? 

12 JUDGE ROUSH: Well, possibly the 

13 trespasser . And as things go hand-in-hand, is that a 

14 model instruction? 

15 MR. SCHROEDER: Yes, that's straight out 

16 of --

17 JUDGE ROUSH : All right, granted. 

18 MR. SCHROEDER: Your Honor, could I also 

19 ask that 17, "R," and 11 S" be read after-- I think 

20 that t hey need to be put after 11 P," or after 6, in the 

21 stream of things. 

22 JUDGE ROUSH: Well, I do try to organize 
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1 this in some kind of sensible order. That and the 

2 definition of the duty to an invitee. 

3 MR. SCHROEDER: Yeah, that's 6. 

4 JUDGE ROUSH: All right. "T?" 

5 MR. SCHROEDER: Your Honor, I think "T," 

6 the only objection is to the last sentence. 

7 MR. AXELSON: This is not a standard 

8 instruction, Your Honor. But the last sentence is the 

9 particularly objectionable part to it. 

10 We have no burden to demonstrate how long 

11 the defective condition existed. Our burden is to 

12 demonstrate that it existed for long enough that the 

13 Defendants should, in the exercise of reasonable care, 

14 have learned about it and done something about it. 

15 And this confuses that issue. 

16 JUDGE ROUSH: I think Mr . Axelson has 

17 stated the law, has he not? I mean, this is very 

18 similar to a slip and fall in the grocery store in a 

19 puddle of water. The puddle of water could have been 

20 there for 10 minutes or 3 years, but it's not up to 

21 the Plaintiff to prove how long it has been there . 

22 Just that the grocery st o re had notice of it . 
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1 

2 

MR. SCHROEDER: Your Honor, I think that 

the Supreme Court doesn't feel the same way. There is 

3 4 cases in particular that I cited in the original 

4 instructions. Great Atlantic versus Barry, Safeway 

5 versus Tolson, Roll Away Rinks versus Smith and 

6 Kennedy. In all of those cases, the Court says the 

7 Plaint iff failed in their burden to show constructive 

8 knowledge because they were not able to show how long 

9 this condition existed. 

10 JUDGE ROUSH: Well, that's because they 

11 walk in the grocery store and they slip on the puddl e 

12 and they have no idea as to whether it was put there 

13 by the person who walked over that spot 5 seconds 

14 earlier or if it had been there 4 hours. 

15 In this case, the point of fact of this 

16 evidence, some evidence, that there might have been a 

17 problem with this door existing for a period of time. 

18 The mailman - -

19 

20 

21 

MR. SCHROEDER: 

c ase a t all, Your Hono r. 

I d on' t think this is the 

This is t he pro b l e m that I 

have had from the beginning of this case. I really 

2 2 wa n t t o n o te a stro ng ob j ect ion h e re, becaus e there 
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1 has been all of this talk about pivot points, how far 

2 this door opens and all of that. 

3 That has nothing to do with closing speed. 

4 Mr . Axelson has promised you 3 times that he was going 

5 to tie it together . I have not heard it tied together 

6 yet, and I don't know how it can be tied together. 

7 Both of the door experts admitted that these things 

8 did not affect closing speed. The closing speed is 

9 the only dangerous condition that could have caused 

10 this accident that they were contending here. 

11 And so, while there may have been evidence 

12 about the fact that this door only opened 75 degrees 

13 from the postman that was his problem with it --

14 that has nothing to do with what the -- the potential 

15 cause of this acc i dent was. 

16 

17 

JUDGE ROUSH: I do understand that, but 

this is a Jury issue, though. I'm sure that I am 

18 going to be hearing about that from after the Jury 

19 MR. SCHROEDER: Well, that's my point. 

2 0 They have put on no evidence to show how long this 

21 condition existed, this particular condition. They 

22 put on evidence to show how long other conditions 
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1 existed, but those have nothing to do with the case. 

2 JUDGE ROUSH: Well, that is a Jury question 

3 as to whether they did or did not make the case , to 

4 tell you the truth. 

5 I will delete the last paragraph there. 

6 MR. SCHROEDER: All right. I have a clean 

7 instruction on that, Your Honor. 

8 

9 

JUDGE ROUSH: Is that the last paragraph? 

MR. SCHROEDER: Without the last paragraph 

10 anticipating your ruling. 

11 JUDGE ROUSH: All right. I'm just going to 

12 strike out "either or both of the Defendants." 

13 

14 

MR. SCHROEDER : Yes, that's 

JUDGE ROUSH: I don't think that we need to 

15 retype that. Revised instruction is granted. 

16 MR. AXELSON: Your Honor, I'm reading this 

17 over for the first time here, unless this is the 

18 version that I sent to you 

19 MR. SCHROEDER: I changed the "either or 

20 both" part to show I wanted either or both. 

21 JUDGE ROUSH: I'm assuming that both 

22 paragraphs are exactly the same? 
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MR. AXELSON: I don't believe it is, Your 

JUDGE ROUSH: Well, let's take a moment and 

You don't want to read it the first time to 

JUDGE ROUSH: Your Honor, this is the 

7 version that I suggested in my revision to 

8 Mr. Schroeder. 

9 JUDGE ROUSH: All right. So, if I grant 

10 it, you have no objection? 

11 

12 

MR. AXELSON: No, Your Honor. 

JUDGE ROUSH: Correct, you have no 

13 objection? 

14 

15 objection. 

MR. AXELSON: That's correct, I have no 

It sounds an awful lot like 11 Yes, we have 

16 no bananas, 11 Judge. 

17 

18 

19 

20 

JUDGE ROUSH: So, old instruction 11 T 11 you 

still proffer. Is that right, Mr. Schroeder? 

MR. SCHROEDER: Yes, Your Honor. 

JUDGE ROUSH: All right, I'm denying that 

21 11 U, 11 definition of proximate cause . 

22 The r e c an't be much dispute a bou t that. 
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MR. AXELSON: No, Your Honor. 

JUDGE ROUSH: All right, it's granted. 

3 "V," contributory negligence? 

MR. SCHROEDER: These are the ones that 

693 

4 

5 

6 

7 

8 

"V," "W," and "X," are the ones that we were going to 

set aside his contrib objection or instructions. 

JUDGE ROUSH: All right. 

MR. AXELSON: Your Honor, I'm not sure if 

9 this is the proper time to do it, but I want to make a 

10 motion at some point in time to strike the Defendants' 

11 evidence with regard to contributory negligence. 

12 I don't think there is enough evidence here 

13 that the Jury c ould make a finding in contributory 

14 negligence. The only evidence that has been 

15 estab lished is that Mr. Clark was running as he 

16 approached the door. He then testified that he pushed 

17 the door open. 

18 There is no evidence of how fast he did it 

19 or how hard he did it. I don't think there is enough 

20 there that the Jury could conclude, based on the 

21 evidence submitted to them, that he did anything 

22 neg l igent in opening the door . And that is the only 
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1 thing that has been --

2 JUDGE ROUSH: Well, as I understand the 

3 Defendants' case, it was more that he entered into 

4 this pursuit with the robber more than anything else . 

5 Is that what the contributory negligence 

6 was? 

7 MR. SCHROEDER: Yes, he ran full speed 

8 through a door, through a mall. And there is posted 

9 signs saying no running . I think that is just common 

1 0 sense that running through a common place where he 

11 said there was other people there and running through 

12 a swinging door is contributory negligence, just as a 

13 matter of law . 

14 MR. AXELSON: But running through the 

15 publ ic place is not what injured him . Wha t in jured 

16 him is the door. 

17 JUDGE ROUSH: And that's the whole i ssue. 

18 I would say that Defendants - - and I te ll t he Jury 

19 that these instructions are going to be incons i stent , 

20 becaus e I have a duty to instruct both the Pl a intiff's 

21 and the Defendants' case. 

22 As I unde rstand the Defendants' theory 1n 
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1 t h e case, he was running along as a middle aged man 

2 with an Achilles tendon, was torn and ruptured. And 

3 maybe it wasn't even hit by the door. 

4 MR. AXELSON: Then what is the negligence ? 

5 Just to be running? 

MR. SCHROEDER: That's a causation argument 6 

7 on my part . That is not the contrib argument. The 

8 contr i b argument is --

9 JUDGE ROUSH: The Defendants dispute he was 

10 even hit by the doo r. 

11 MR. AXELSON: Yes, but that's not a 

12 negligence issue. 

13 J UDGE ROUSH: Where is the contributory 

14 negligence issue? 

15 MR. SCHROEDER: The contrib is , put ting 

16 that aside, the causation prob lem, putting that a side, 

17 the cont r ib is running full speed through a door ; a 

18 swinging door. And if the reason the door comes back 

19 and hits him is because he threw it open with s uch 

20 g reat and unexpected force tha t it rebounded and came 

21 back, then that's cont ributory negligence. Because as 

22 anybody knows, if you push a door open r eally hard, 
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1 there is that potential for it to come back. 

2 And there is several cases in my trial 

3 brief that talk about that, how people have a duty to 

4 guard against the door recoiling against them. And I 

5 think in addition to that, their expert never 

6 testified about how this door should have operated 

7 under those set of circumstances. 

8 He only gave testimony about how the door 

9 should operate under normal use conditions . I don't 

10 think there has been any evidence that the door was 

11 used normally. 

12 ROUSH JUDGE: I thought the evidence was 

13 that it doesn't matter how much you push open the 

14 door . If the closer mechanism is working, it' s going 

15 to control the speed of the door . 

16 MR. SCHROEDER: That's right, Your Honor. 

17 He never testified that was under normal use 

18 conditions. The first question I asked him was every 

19 opinion you have rendered is based on normal use, and 

20 he said yes. 

21 JUDGE ROUSH: I think the whole discussion 

22 shows ~hat there was sufficient e vide nce on b o t h sides 
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1 of the case here . I think the instruction shoul d be 

2 given. 

3 MR. AXELSON: But Judge, where is the 

4 contri butory negligence? The discussion we just had 

5 goes to how the door operates. Where is the evidence 

6 of what Mr. Clark did that was abnormal? 

7 There isn't any. 

8 JUDGE ROUSH: Well, I think that there is 

9 some evidence here where the Jury might conclude that 

10 he was contributorily negligent. And I think that the 

11 Defendant is entitled to instruct the Jury on this 

12 issue. 

1 3 MR . AXELSON: Note my objection to the 

14 Court's ruling. 

1 5 JUDGE ROUSH: Yes, sir. All right, 

16 instruction 11 W11 goes hand in hand with that, s o I wil l 

17 g rant instruction 11 W. 11 

18 

19 

Instruction 11 X, 11 the same thing. Granted . 

Al l right, now, instruction 11 2, 11 t hi s is 

20 

21 

one that I think we set aside. 14 we set aside . 

MR. SCHROEDER: 11 2 11 is directly fr om the 

22 model. 
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1 JUDGE ROUSH: I prefer "Z." Do you have a 

2 problem with "Z," Mr. Axelson? 

3 MR. AXELSON: Let me see what 14 looks 

4 like . 

5 No, we don't have any probable with "Z . " 

6 It will replace 14 . 

7 

8 

9 

JUDGE ROUSH: 

MR. AXELSON: 

JUDGE ROUSH: 

14 is withdrawn, then? 

Yes, Your Honor . 

There is no "Y," then, is 

1 0 that correct? Or am I confusing it wi th --

11 MR. AXELSON: No, "Y" has been dealt with 

12 on some other issues. 

1 3 

1 4 

15 

JUDGE ROUSH: All right. That leaves 2 

that are se t aside. "G , " wh i ch I need to make a 

decision on that, and 12 . "If you be l ieve fr om the 

16 ev i dence and other discussions in Court that t h e 

17 Defendant is liable, he is liable for all of the 

18 i nj ur i es occurred to the Plaintiff wh i c h naturall y 

1 9 resul t ed from the incident and is immaterial t hat a l l 

2 0 such c o nsequ ences might not reas onably have bee n 

21 expe c ted to res u lt." 

22 MR. SCHROEDER : I think "Z " is wh a t c ove rs 
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1 this issue about damages. 

2 

3 

JUDGE ROUSH: All right . Well, it's really 

a sort of foreseeability. It's an egg shell 

4 sculpt ured 

5 

6 

MR . AXELSON: Yes, Your Honor. 

JUDGE ROUSH: I know other people have 

7 pointed this out to me, the whole concept of 

8 foreseeability. It really is not taken care of in the 

9 definition of proximate cause . Looking at the 

10 instruction here, "Proximate cause of any accident, 

11 injury, or illness that is the cause of a natural 

12 continuous sequence ," for this would be absolutely 

13 true. 

14 But it didn't say anything about 

15 foreseeability . 

16 MR . SCHROEDER: Your Honor, that's why I 

17 I think there is a hole, in the premises liability 

18 

19 

cases from the not i ce issues t hat's why I have 

formulated "T". I think "T" also answers the 

20 foreseeability question in a number of ways. 

21 

22 

JUDGE ROUSH: Did I grant "T?" 

MR. SCHROEDER: Yes, the modified "T. " 
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1 JUDGE ROUSH: But it ' s the whole thing with 

2 the Achilles tendon. The Achilles tendon might not 

3 normally, or it might be very odd for an Achilles 

4 tendon to be ruptured by direct impact, but Mr. Clark 

5 might be that one in a million case. 

6 That's what this instruction is geared 

7 towards. 

8 

9 

10 

MR. AXELSON: Yes, Judge. 

JUDGE ROUSH: Where did it come from? 

MR . AXELSON: Virginia Jury Instructions, 

11 23.04, Doubles Jury Instruction. 

12 JUDGE ROUSH: I'm sorry, looking for all of 

13 this , now I lost which instruction this is ? 

14 

15 

16 

MR. AXELSON: 12, Your Honor. 

JUDGE ROUSH: I am going to grant 

instruction 12. I think that ' s a n issue in this case 

17 and I think there is evidence to instruct the Jury on 

18 it and I think that the Plaintiff is entitled to have 

19 t he Jury instructed on this issue. 

20 MR. SCHROEDER: Please note my exception, 

21 Your Honor. 

22 JUDGE ROUSH: Yes, sir . All right, I'm 
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1 going to take a moment to organize these instructions 

2 into some kind of logical sequence . And if, 

3 Mr. Axelson, if could you confer with your client and 

4 let me know about instruction "G." 

5 MR. AXELSON: All right, I will do that 

6 right now. Thank you, Judge. 

7 JUDGE ROUSH : Also, I tend to take a 

8 morning recess before instructions are given. So you 

9 can take a moment and walk around while the Court is 

10 adjourned. 

11 

12 {Recessed at 11:24 o'clock a.m ) 

13 {Reconvened at 11:26 o'clock a.m ) 

14 

15 MR. AXELSON: Judge, I'm going to withdraw 

16 the i n struction on mentioning the amount sued for. I 

17 will no t mention the amount sued for . 

18 JUDGE ROUSH: In the closing arguments , is 

19 that correct? 

20 MR. SCHROEDER: Agreed. 

21 JUDGE ROUSH: Instruction "C, 11 whi ch I 

22 granted , seems t o be duplicative of the issues 
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1 instruction. 

MR. SCHROEDER: II C? II 2 

3 JUDGE ROUSH: 11 In the greater weight of the 

4 evidence that the Defendants' negligence proximately 

5 caused the injury to the Plaintiff ... 

6 It is exactly the same. 

7 MR. AXELSON: It does, Your Honor. I 

8 proffer the simpler one. 

9 JUDGE ROUSH: 11 1, were the Defendants 

10 negligent. 2, if they were these issues, Plaintiff 

11 has the .burden of prove. 11 

12 I guess it tells the Jury that the burden 

13 is the greater weight of the evidence . 

14 

15 

16 

MR. SCHROEDER: That's --

JUDGE ROUSH: I guess that's the only thing 

that that adds. I think that would be better to say 

17 because if there are some issues, I guess -- when a 

18 party has the burden of proof on an issue, the party 

19 must prove that issue by the greater weight of the 

20 evidence. And then go into instruction 3, which 

21 defines the greater weight of the evidence. 

22 MR. AXELSON: That would satisfy me, Your 
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1 Honor . 

2 JUDGE ROUSH: Well, let me take instruction 

3 3 and add a new paragraph. All right. 

4 I have added a new paragraph at the 

5 beginning of instruction 3 that says, "When a party 

6 has the burden of proof on an issue, that issue must 

7 be proven by the greater weight of the evidence. The 

8 greater weight of the evidence is sometimes called 

9 blah, blah, blah." 

10 Is that acceptable, Counsel? 

11 MR. SCHROEDER: Could you say it one more 

12 time, Your Honor? 

13 JUDGE ROUSH: "When a party has a burden of 

14 proof on an issue, that issue must be proven by the 

15 greater weight of the evidence. The greater weight of 

16 the evidence is sometimes called the preponderance of 

17 the evidence, which is that evidence which you find 

18 more persuasive. The testimony of one witness whom 

19 you believe is the greater weight of the evidence." 

20 MR. AXELSON: So, you have essentially 

21 combined "B" and "C?" 

22 JUDGE ROUSH: "C" and 3 and made "C" just 

BLOCK COURT REPORTING (2 0 2 ) 638-1313 



7 0 4 

1 single out Mr. Clark and says what his burden is . 

2 Where the issues instruction, which is "L" -- no, 

3 that's the finding instruction. 

4 The issue instruction, which is "K," finds 

5 the issues more even-handedly given that I am 

6 instructing the Jury on contributory negligence. 

7 Do you all see the method to my madness? 

8 

9 

10 revision? 

11 

12 

MR. AXELSON: I believe so, Judge. 

JUDGE ROUSH: Any objection to this 

MR . SCHROEDER: No, Your Honor . 

JUDGE ROUSH: It's granted. Does anybody 

13 have the cite for old instruction 3, the greater 

14 weight of the evidenc e? 

15 MR. AXELSON: Old instruction 3 is Virg i nia 

1 6 Model of Jury Instructions, 3 .1 00. 

17 JUDGE ROUSH: All right. Let's go o ff t he 

18 record here and take our morning break and I wi l l 

1 9 continue to o rganize these. 

2 0 

2 1 

22 

{Re c essed at 11:31 o'clock a .m) 

{Re convened at 11 :51 o'c l ock a. m) 
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8 
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10 

11 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

JUDGE ROUSH: All right . Let me go and 

give Counsel the order I intend to read the 

instructions, and you can double check me. 

705 

First is instruction number 1, credibility 

instruction. Second is number 2, not to base the 

verdict on similar bias or guesswork. Next is "K," 

the issues instructions. 

Next is "L," the finding instruction. Next 

is 3, the burden of proof and definition of greater 

weight of the evidence. 

of proximate cause. 

Next is "U," the definition 

Next is "M," the fact that there was an 

accident that allowed the Plaintiff to recover. 

is "N," the definition of negligence and 17, the 

definition of invitee. 

Next 

Then 6, the duty to an invitee. Next is 7, 

what the invitee has a right to assume. Next is "R," 

the duty to a trespasser . Next is "S," the def inition 

of wi llful and wanton conduct. 

Next is "T," the actual constructive 

knowledge instruction. Then comes 12, what I would 
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1 call the egg shell Plaintiff instruction. Next is 

2 "X," contributory negligence. "V," definition of 

3 contributory negligence. 11 is the corollary to the 

4 other instruction, the fact that there was an accident 

5 doesn't mean that the Plaintiff was contributorily 

6 negligent. Next is "W," to comparative negligence. 

7 Then we get into the series of damage 

8 instructions. 13, the itemized damage instructions. 

9 "Z," the fact that the Plaintiff is not required to 

10 proof his damage with mathematical certainty. II F I II 

11 the duty minimizes. Next is 16, life expectancy. 

12 Next is 11 H," the expert witness 

13 instruction, and 9, don't consider a matter that was 

14 rejected or stricken by the Court. 

15 Have I missed any? Or other than the ones 

16 that were denied or withdrawn? 

17 MR. SCHROEDER: I don't think so. 

18 JUDGE ROUSH: All right. Mr. Koerner, I 

19 have forgotten your request. Will we be able to take 

20 care of that now? 

21 MR. KOERNER: If you can, we need a 

22 second - -
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1 JUDGE ROUSH: All right, we are going to 

2 take another very brief recess, and I will be right 

3 back . Ev erybody just stay put. 

4 

5 

6 

7 

8 

(Recessed at 11:57 o'clock a.m ) 

(Reconvened at 12:00 o'clock p.m . ) 

JUDGE ROUSH: Mr. Koerner, do you need a 

9 drink of water? 

10 

11 

MR. KOERNER: Yes, please . 

JUDGE ROUSH: Would Counsel like a drink of 

12 water before closing arguments or 

13 MR. AXELSON: I would like to have a cup of 

14 water tha~ I can sit here in case I talk too much. 

15 Thank you. 

16 JUDGE ROUSH: Well, I don't want to 

17 encourage you to do that. 

18 

19 

MR. SCHROEDER: Thank you. 

JUDGE ROUSH: All right, let's bring back 

20 the Jury for instructions. 

21 

22 (Jury returned to the Courtroom at 12: 01 
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1 o'clock p.m.) 

2 

3 JUDGE ROUSH: Welcome back, Ladies and 

4 Gentlemen of the Jury . Again, I apologize. Things 

5 are taking longer than I thought, it always happens. 

6 One time yesterday I told you I would only take a 

7 second, but instructions took a little bit longer than 

8 I anticipated. 

9 But we have now finished going over all the 

10 instructions and I am about to read to you the 

11 instructions of law that will govern your 

12 deliberations in this case. I ask that you play close 

13 attention to them. 

14 However, don't concern yourself i f you miss 

15 them or can't hear because you will be able to take 

16 the written instructions back into the jury room wi th 

17 . you. 

18 When you get the instructions back into t he 

19 jury room, you will see that some of them are lettered 

20 and some of them are numbered and not necessarily in 

21 numerical or alphabetical sequence. Don't concern 

22 yourself with that. I can assure this is a complete 
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1 set of instructions and you are not missing any. 

2 Also, you will notice that the instructions 

3 may appear to be contradictory. That's because I 

4 cannot predict what your findings of the fact are 

5 going to be in this case. And as I told you the first 

6 day, you are the sole determinant of the fact of this 

7 case . 

8 It is my duty as Judge to instruct you 

9 about the Plaintiff's theory of the case and the 

10 Defendants' theory of the case. So, that's why they 

11 might appear to be inconsistent and that is one of 

12 your jobs as jurors to sort this out. 

13 

14 

I'm going to give you one general 

instruction in the beginning. Some of the 

15 instructions are worded in terms as to whether you 

16 find against either or both of the Defendants. 

17 Counsel and I have agreed there is no 

18 evidence for you to separate out the owner of the Mall 

19 versus the manager of the Mall. You are just to trea t 

20 both Defendants as a group . You are either going to 

21 find for the Plaintiff or the Defendants. 

22 If you find for the Plaintiff, don't try to 
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1 separate out whether one Defendant was negligent and 

2 

3 

not another. If you make an award, don't try to 

proportion your award between the Defendants. Just 

4 consider the Defendants as if they were one entity. 

5 So, with that general instruction, I ' m now 

6 going to give you more specific instructions and I'm 

7 going to take care to read them to make sure that I 

8 don't miss anything . 

9 

10 (The following instructions were read to 

11 the Jury.) 

12 

13 JUDGE ROUSH: The Court instructs the Jury 

14 that you are the judges of the facts, the credibility 

15 of the witnesses, and the weight of the evidence. You 

16 may consider the appearance and manner of the 

17 •witnesses on the stand, their intelligence, their 

18 opportunity for knowing the truth and for having 

19 observed the things about which they have testified, 

20 their interest in the outcome of the case, their bias , 

21 and if any have been shown, their prior inconsistent 

22 statements of whether they had knowingly testified 
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1 untruthfully as to any material facts in this case. 

2 You may not arbitrarily disregard 

3 believable testimony of a witness. However, after you 

4 have considered all of the evidence in the case, you 

5 may accept all or just part of the testimony of a 

6 witness as you think proper. 

7 You are entitled to use your common sense 

8 i n judging any testimony. From these things and all 

9 of the other circumstances of the case, you may 

10 determine which witnesses are more believable and 

11 weigh their testimony accordingly. 

12 You must not base your verdict in any way 

13 upon sympathy, bias, guesswork or speculation. Your 

14 verdict must be based solely upon the evidence and the 

15 instructions of the Court . 

16 The issues in this case are 1, were the 

17 Defendants negligent. 2, if the Defendants were 

18 negligent, was their negligence the proximate cause of 

19 the accident. On these issues, the Plaintiff has the 

20 burd en of proo f. 

21 Other i ssues in this case are 3, wa s the 

22 Plaintiff negligent. 4, if he was negligent, was his 
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1 negligence a proximate cause of the case . I n these 

2 issues Defendants have the burden of proof. 

3 The last issue of this case is 5, if the 

4 Plaintiff is entitled to recover, what is the amount 

5 of his damages . On this issue the Plaintiff has the 

6 burden of proof. Your verdict must be based on the 

7 facts as you find them and in the law contained in all 

8 of these instructions. Your dec i sion on these issues 

9 must be governed by the instructions that follow . 

10 You shall find your verdict for the 

1 1 Plaintiff and against the Defendants if the Plaint i ff 

12 has proved by a greater weight of the evidence that 1, 

13 the Defendants were negligent and 2 , the Defendants' 

14 negligence was the proximate cause of the Plaintiff ' s 

15 accident and damages . 

16 You shall find your verdict for the 

1 7 Defendants if, 1, the Plaintiff has failed to prove 

1 8 either negligence o r proximate c ause, or 2 , if y ou 

19 find by the greater weight of the evidence that t h e 

2 0 Plaintiff was contributorily negligent and that his 

21 contributory negligence was a proximate cause of t he 

22 acc i de n t . 
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1 When a party has the burden of proof on an 

2 issue, that issue must be p roved by the greater weight 

3 of the evidence. The greater weight of the evidence 

4 is s ometimes called preponderance of the evidence. It 

5 is t hat evidence which you find more persuasive. The 

6 testimony of one witness whom you believe can have the 

7 greater weight of the evidence. 

8 A proximate cause of an accident, injury, 

9 or damage is a cause which in natural and continuous 

10 sequence produces the accident or injury or damage. 

11 It is a .cause without which the accident, injury, or 

12 damage would not have occurred. 

13 The fact that there was an accident and the 

14 Plaintiff was injured does not, of itself, entitle the 

15 Plaintiff to recover. The Plaintiff has the burden of 

16 proofing by the greater weight of the evidence that 

17 the Defendant was negligent and that his negligence 

18 caused the Plaintiff's injuries. 

19 

20 JUDGE ROUSH: That actually is a good point 

21 to say -- it says Defendants were negligent, singular 

22 I will make those changes -- "And that their 
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1 negligence caused the Plaintiff's injuries." Any time 

2 I refer to Defendant or Defendants, you know I'm 

3 talking about both Franconia Associates and the Fisher 

4 Group. 

5 

6 {The reading of instructions to the Jury 

7 continue.) 

8 

9 JUDGE ROUSH: Negligence is the breach of a 

10 duty of ordinary care owed to another. Ordinary care 

11 is the care a reasonable person would have used under 

12 the circumstances of this case. The scope of the duty 

13 of care in this case is determined by Algernon Clark's 

14 status as either an invitee or a trespasser at the 

15 Defendants' property at the time that the accident 

16 occurred. 

17 An invitee is one that visits premises 

18 lawfully at the invitation of the owner or occupant. 

19 The Court instructs the Jury that Mr. Clark was an 

20 invitee of the Defendants unless he exceeded the scope 

21 of his invitation. If an invitee uses the premises in 

22 a way that exceeds the scope of the invitation to him, 
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1 he ceases to be an invitee and becomes a trespasser . 

2 An occupant of a premises has the duty of 

3 an i nvitee, 1, to use ordinary care to have the 

4 premises in a reasonably safe condition for an 

5 invitee's use consistent with the invitation. But a n 

6 occupant does not guarantee an invitee's safety . 

7 And 2, to use ordinary care to warn invitee 

8 of any unsafe condition which the occupant knows or b y 

9 use of ordinary care should know abou t , except i f an 

10 occupant has no duty to warn an invitee of an unsafe 

11 condition which is open and obvious for a person u s ing 

12 ordinary care for his own safety . If an occupa nt 

13 fails to perform either of both o f these dutie s , the n 

14 he was negl igent . 

15 An invitee has a right t o assume that the 

16 premises are reasonably safe for his visit. That 

17 assumption does not apply, however, if the invit ee 

18 uses the premises that exceeds the scope of t h e 

19 i nvitation. 

20 The Defendants have a duty no t t o will f u l ly 

21 o r wantonly cause injury to a trespasser . An occupant 

22 of a p remises has no d u t y to a tre spas s e r to keep his 
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1 premises in a safe and civil condition for the 

2 trespasser's use. Willful and wanton conduct is 

3 acting consciously and in disregard of another 

4 person's right or acting with the wreckless 

5 indifference to the consequences to another person 

6 when the Defendant is aware of his conduct and also 

7 aware from his knowledge of existing circumstances and 

8 conditions that his conduct would probably result in 

9 injury to another. 

10 In order to hold the Defendants liable for 

11 negligence, the Plaintiff must prove by a greater 

12 weight of the evidence that prior to the Plaint iff's 

13 injury, the Defendant has knowledge of the dangerous 

14 condition which Algernon Clark con tends caused his 

15 injury. Such knowledge may be either actual or 

16 constructive. 

17 Actual knowledge of this by any of the 

18 Defendants or any of their employees or agents 

19 actually knew of the dangerous condition . 

2 0 Constructive knowledge exists when the dangerous 

21 cond i tion ex i sts for such a length of t i me as to make 

22 it the Defendants' duty in the exercise o f ordinary 
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1 care to have discovered the condition. 

2 If you believe from the evidence and the 

3 other instructions from the Court that the Defendant 

4 is liable, then he is liable for all of the injurious 

5 consequences to the Plaintiff which naturally resulted 

6 from the Defendants' act, and is immaterial that all 

7 of these consequences might not reasonably have been 

8 expected to result. 

9 Now, in this case the Defendant claims the 

10 Plaintiff was contributorily negligent. When the 

11 Defendant claims contributory negligence as a defense, 

12 he has the burden of proofing by the great weight of 

13 the evidence that the Plaintiff was negligent and that 

14 this negligence was the proximate cause of Plaintiff's 

15 injuries. 

16 Contributory negligence may be shown by the 

17 Defendants' evidence or by the Plaintiff's evidence. 

18 Contributory negligence is the failure of the 

19 Plaintiff to act as a reasonable person would have 

20 acted for his own safety under the circumstances of 

21 this case . 

22 When the Defendants rely on the defense of 

BLOCK COURT REPORTING (202) 638-1313 

561 



718 

1 contributory negligence, the fact that there was an 

2 accident and that the Plaintiff was injured does not 

3 of itself prove that the Plaintiff was contributori ly 

4 negligent. The Defendants have the burden of proving 

5 by the greater weight of the evidence that the 

6 Plaintiff was contributorily negligent. 

7 If you find from the greater weight of the 

8 evidence that both the Plaintiff and the Defendants 

9 were negligent and that their negligence proximately 

10 contributed to the accident, you may not compare the 

11 negligence of the parties. Any negligence of the 

12 Plaintiff which is a proximate cause of the accident 

13 will bar the Plaintiff from recovering. 

14 If you find your verdict for the Plaintiff, 

15 then in determining the damages to which he is 

16 entitled, you may consider any of the following which 

17 you believe by the greater weight of the evidence is 

18 caused by the negligence of the Defendant. 1, any 

19 bodily injury he sustained and their effect on his 

20 health according to their degree and probable 

21 duration. 2, any physical pain he suffered in the 

22 past and any that he may reasonab ly be expected t o 
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1 suffer in the future. 3, any inconvenience caused in 

2 the past and any that probably will be caused in the 

3 future. And 4, any medical expenses incurred in the 

4 past. Your verdict should be for such sum as would 

5 fully and fairly compensate the Plaintiff for the 

6 damages sustained as a result of the Defendants' 

7 negligence. 

8 The burden is upon the Plaintiff to prove 

9 by the greater weight of the evidence each item of 

10 damage he claims and to prove that each item was 

11 caused by the Defendants' negligence. He is not 

12 required to prove the exact amount of his damages, but 

13 he must show sufficient facts and circumstances to 

14 permi t you to make a reasonable estimate of each item. 

15 If the Plaintiff fails to do so, then he cannot 

16 recover for that item. 

17 The Plaintiff, Algernon Clark, had a duty 

18 to minimize his damages. If you find that Algernon 

19 Clark had not acted reasonably to minimize his damages 

20 and that as a result they increased, then he cannot 

21 recover for the amount by which they increased. 

22 You may assume that the life expectancy of 
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1 the Plaintiff, Algernon Clark, is 38.1 years. 

2 In considering the weight to be given to 

3 the testimony of an expert witness, you should 

4 consider the basis it was obtained and the manner by 

5 which he arrived at it and the underlying facts and 

6 data upon which he relied. 

7 You must not consider any matter that was 

8 

9 

10 

11 

rejected or stricken by the Court. 

and it should be disregarded. 

It is not evidence 

JUDGE ROUSH: That concludes the 

12 instructions. 

13 Mr . Axelson, do you want to make a closing 

14 argument? 

15 

16 

MR. AXELSON: I do, Your Honor. Thank you. 

The case is almost over. For me, the case 

17 is going to be over as soon as I talk to you 2 times. 

18 Just so that you understand, the burden is 

19 on the Plaintiff to prove the case . And so I'm 

20 permitted to make a statement to you, a closing 

21 statement; Mr. Schroeder will talk to you, and then 

22 I'm permitted to talk to you again . I wil l try to 
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1 make the second one especially brief, because I know 

2 by that point in time you will be eager to go back and 

3 start doing your job. 

4 Now, I'm going to talk about 4 things in my 

5 closing statement, 4 different areas. First of all, 

6 I'm going to talk about what happened, then about what 

7 was wrong with the door, the third thing I am going to 

8 talk about is some of ~he legal theories that are 

9 involved in the case, especially the contributory 

10 negligence case, and then I'm going to talk about 

11 Mr. Clark's damages. That will give you some idea of 

12 where I'm going today. 

13 What happened in this case is especially 

14 critical and I think the facts that you have heard 

15 fall into 2 different general categories. There are 

16 the uncontradicted facts and then there are the things 

17 that Mr. Schroeder and I disagree on, that we feel the 

18 testimony went one way or the other. 

19 The point that I want to make to you is 

20 there were a large number of uncontradicted facts. 

21 And the uncontradicted facts are like sign posts that 

22 you have to keep coming back to. No matter how I 
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argue the case happened, no matter that I say I think 

this is the way that the evidence went, sooner or 

later I have to come back to those uncontradicted 

facts. 

For example, on April 25, 1993 at about 

4:45 in the afternoon Joseph Hamilton stole money from 

the Roy Rogers in the Springfield Mall, he ran past 

Elegant Nails where Mr. Clark was working, Mr. Clark 

joined in the pursuit which led to him going through 

entrance number 3 in the Mall. 

Clark was in good health at the time. 

These are absolutely agreed upon by both sides. 

Nobody has said that this didn't happen on April 25th, 

nobody has said that Clark was in bad health at the 

time, nobody has said that Roy's wasn't robbed, nobody 

has said that he didn't go out entrance number 3. 

Those are all uncontradicted facts . 

While still in pursuit of Hamilton, 

Mr. Clark attempted to leave the Mall through the left 

most door of entrance number 3. Nobody contradicts 

that. 

Shortly after that, Mr. Clark returned to 
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1 Elegant Nails, his place of employment. And just so 

2 we are all clear on this, you have seen this more 

3 times t han you care to at this point, we are talking 

4 about the Elegant Nails out and around Taco Laredo and 

5 went through the left most door. 

6 Shortly after that, he was coming back to 

7 his place of employment; Roy Rogers is right there. 

8 Nobody contradicts that fact. 

9 While he was on his way back to Elegan t 

10 Nails, walking back, Mr. Peter Schubring , who was the 

11 manager .of the Roy Rogers, sees him limping. Nobody 

12 contradicts that. Mr. Schubring saw him immediately 

13 after this incident and he is limping. Uncontradicted 

14 fact . 

15 He reported to Jackie Figueroa immediately 

16 after this incident, "I got my foot caught in the 

17 door." Nobody contradicts that. 

18 That's all that occurred on the 25th. None 

19 of those facts are contradicted . 

20 On the 27th, uncontradicted fact, he makes 

21 a report to the Mall and it's one of these daily logs. 

22 Finally catches up to the Mall folks. Tells t he m t he 
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1 same thing . ~I was chasing the thief, I went out 

2 through the door, my leg got caught in the door.~ 

3 You can read the report, one of the 

4 exhibits in the case, uncontradicted fact. 

5 He says the same thing on the 29th of Apr i l 

6 at the emergency room . The emergency room report was 

7 admitted into evidence, he tells them exactly the same 

8 

9 

10 

thing. No contradiction there . 

He was seen on May 6th, which is all of a 

week later, by Dr. Smith. Dr. Smith is the 

11 chiropractor . Dr. Smith has a report that was taken 

12 from him, handwritten out by Mr. Clark; he tells 

13 exactly the same thing. ~I was chasing the robbery 

14 suspect, I went out through the door, my foot got 

15 caught in the door and that's how my foot got hurt.~ 

16 Dr . Smith, uncontradicted testimony, 

17 testified that he observed a lump, I believe it was 

18 I'm not sure that that was the word that he used -- a t 

19 the base of his Achilles tendon. Dr. Smith further 

2 0 testified that he saw scrapes and bruises that were 

21 consistent with the fall that Mr. Clark had described. 

22 Unc ont radicted fact. 
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1 On June 4th, approximately, Dr. Smit h , 

2 because the ankle was not healing up properly, 

3 referred Mr. Clark for an MRI; nobody argues with 

4 that. The MRI discloses a frank tear of the Achilles 

5 tendon, and subsequently Mr. Clark was operated on by 

6 Dr. Cabrera to surgically repair the ruptured Achilles 

7 tendon . 

8 Now, any theory that I advance has got t o 

9 tie into all of these facts. Any explanation that I 

10 give to you as to what happened through this entire 

11 course of events has got to fit all of those facts. 

12 Similarly, what Mr. Schroed~r tells you he 

13 t h inks happened in the case has got to fit all o f 

14 these facts, for they are all uncontradicted. 

15 Now, what is the Plaintiff's theory i n the 

16 case ? The missing facts , the things that we do ha v e 

17 an argument about or have not covered. 

18 Well , the missing facts are that t he door 

1 9 swung back very quickly. Mr . Clark testified t o tha t . 

20 Mr . Clark tells us the door closed in less than a 

21 s econd, less than half a step, I believe was hi s 

22 p hra s ing, a nd caught h is right foo t. Ou r e vide nce 
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1 showed that Mr. Clark's right foot suffered a ruptured 

2 Achilles tendon at that point. 

3 

4 facts. 

Now, here is one of those contradicted 

Dr. Cabrera tell you, "I believe to a 

5 reasonable medical certainty that a direct impact can 

6 cause a ruptured Achilles tendon, especially when the 

7 foot is hyperextended." Example of contradiction, 

8 Dr. Gordon says ''I don't think that can happen." 

9 But what Dr. Gordon tells you is if you 

10 have your foot in dorsi flexion -- dorsi flexion you 

11 will remember means the toe being up towards the 

12 knee -- if you have your foot in dorsi flexion and you 

13 were forced to suddenly move your foot, that could 

14 cause an Achilles tendon rupture. And what he also 

15 tells you is something that might cause you to do that 

16 could be the door striking you. 

17 All right. I don't really care whether you 

18 want to say the door itself hitting the Achilles 

19 tendon or the side of the foot caused the rupture, or 

20 whether you want to say the door hitting the side of 

21 the foot made Mr. Clark jerk his dorsi flexed 

22 hyperextended Achilles tendon out of the way and as a 

BLOCK COURT REPORTING (202 ) 638-1313 

570 



727 

1 result, that caused the ruptured Achilles tendon . 

Frankly, I don't think it makes any 2 

3 difference whatsoever. Under both circumstances, what 

4 happens is the door hits Mr. Clark and he winds up 

5 with a ruptured Achilles tendon. That's an example of 

6 a contradicted fact. 

7 Okay, to go on. Was the door 

8 malfunctioning? Now, here I want to talk for a minute 

9 about what was wrong with the door. 

10 What was wrong with this particular door? 

11 You have heard a great deal of evidence about the 

12 door. And I want you to focus your attention on 2 

13 things. One is the substitution of the ROTON hinge 

14 and the other is the closer itself. Now, if you will 

15 bear with me I have got to go a long way away, because 

16 this is not movable. We have a little white board 

17 here. 

18 Now, a really simple diagram will 

19 demonstrate to you exactly what the impact of changing 

20 the hinge has in this particular case. That's the 

21 original door (indicating) sitting in the frame closed 

22 up. This is the way the door could originally open up 

BLOCK COURT REPORTING (202) 638-1313 

571 



728 
( 
I 

1 (indicating), 90 degrees. You will recall the 

2 witnesses testified that most of the other doors in 

3 the Mall would open to 90 degrees. 

4 You can look at the photographs there and 

5 you can see the little closer arm on the closer. And 

6 when this closer arm reaches the end of the track, the 

7 door stops; that's as far as it can go. This is the 

8 original pivot point of the door (indicating ) . 

9 Now, here is what happened. We were going 

10 to replace this pivot point with a different pivot 

11 point tnat is further back this way and further out. 

12 That's the ROTON hinge. So now, the door is rotating 

13 about this point (indicating) and when the door goes 

14 to open -- and I exaggerate this to make a point -- it 

15 opens that far. 

16 Now, what's the significance of that? If I 

17 push the door open, instead of the door having to go 

18 this far and then come back, the door is only go i ng to 

19 go this far (indicating) and then come back. That's 

20 the significance of the replacement of the ROTON 

21 hinge. The door obviously will take longer to go to 

22 90 degrees and come back than it will to go to 75 
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1 degrees and come back. And remember that Mr. Embrey 

2 testified that this door will only go to 75 degrees. 

3 Now, the second piece of what was wrong 

4 with the door is very simple. The hydraulic portions -

5 of the closer were gone. They were not functioning 

6 properly on the day that Mr. Clark was injured. 

7 Now, how do we know that? Well, the first 

8 and most obvious answer is that the door cannot go all 

9 the way to 75 degrees and get back quickly enough to 

10 grab Mr . Clark's ankle if these hydraulics are 

11 working, If this closer is functioning perfectly, 

12 then it has got to take longer than that. 

13 If the closer is working perfectly under 

14 ANSI standards, it's supposed to take 3 to 6 seconds. 

15 Under the maintenance folks' definition, I believe you 

16 would call it, it took 4 to 5 seconds for it to close. 

17 That cannot be the right time for 

18 Mr. Clark's ankle to have been caught. And the only 

19 explanation if the door is going to go all the way 

20 open and is going to go through the back check portion 

21 of i t through here, ( indicating) which is supposed to 

22 slow it down, and through the closing control portion 
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1 of it, and through the latching control portion of it 

2 quickly enough to grab Mr. Clark's ankle, the only 

3 explanation is those things were not working. 

4 Now, one of the things we have to show to 

5 you in order to prove negligence is we have to 

6 demonstrate that the Defendants knew or should have 

7 known, that they had ample time to have known, about 

8 these defects in order that they would have had an 

9 opportunity to correct them. 

10 How long did the Defendants need to know 

11 about tnis? Well, there is a weekly check that is 

12 supposed to be made, according to Mr. Robinson, of the 

doors. A weekly exterior door check. 13 

14 

15 

Well, we have here one weekly exterior door 

check and this is the only one that we have got . This 

16 is the only thing that you see in the way of an 

17 exterior door check. And by the the way, this one is 

18 dated March 31, which is about 3 and a half weeks 

19 before this injury, and it reflects that there is 

20 something wrong with the door. 

21 Now, I don't know what this means. "Right 

22 doors latch, locks, difficult to secure." But I do 
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1 find it interesting that it has the word "latch " in 

2 it, which is this last little bit there . So 

3 apparently, somebody was referring to a problem with 

4 the latching. 

5 I also want to direct your attention to t he 

6 operat ions bulletin. Now, this is about 3 weeks older 

7 than that. This was filed and prepared by 

8 Mr . Robinson. Mr. Robinson reports up at entrance 3 

9 we have some problems with that one door closing, you 

10 need to work on it so that it closes fairly tight . 

11 Unfortunately, we have a lot of draft in here and we 

12 have had numerous compliments from Taco Laredo. 

13 There is another indication that there was 

14 some problem with the door. Now, what was the 

15 solution to that particular problem? The solution to 

16 that problem was not to address the closer; the 

17 solution to that problem is we replace the hinge 

18 without addressing the closer. 

19 Even more important than that, something 

20 else that is even more important than addressing t he 

21 Defendants' opportunity to know that there was a 

22 problem with this door, is the testimony of Stev e 
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1 Johnson. 

2 Now, Steve Johnson -- without Steve 

3 Johnson, frankly, we would have no case. Because we 

4 wouldn't be able to show you how far back, how clearly 

5 far back the Defendants could have had an opportunity 

6 to recognize this problem. 

7 Mr. Johnson goes through that door on a 

8 daily basis. Mr. Johnson is a mail carrier. It's his 

9 responsibility to deliver the mail to Springfield 

10 Mall. And what did Mr. Johnson tell you? Mr. Johnson 

11 said in .no uncertain terms and completely 

12 uncontradicted that there was a problem with that 

13 door, that he avoided that door. That he stopped 

14 going through that door because of the difficulties 

15 that he had with it. 

16 And what were those difficulties? The 

17 difficulties that Mr. Johnson identified to you were 

18 the door would spring back on you, it would jump back 

19 on you. In other words, it would go quickly through 

20 this back check closing control and latching control 

21 cycle. How did he respond to it? "Because of the 

22 problem with that door, I stopped using it ." Did you 
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1 ever see it affect anybody else? "Yes. I would see 

2 people going through that door and all of a sudden 

3 they would turn around and look at it and say why did 

4 that door close so quickly on me?" 

5 That was Mr. Johnson's testimony, totally 

6 uncontradicted. More to the point, when did 

7 Mr. Johnson say this problem began? And he said it 

8 was several weeks . Not days, not hours; several weeks 

9 before Allan Clark was injured. 

10 Now, that's plenty of opportunity to 

11 recognize the problem and do something about it . 

12 Now, the Defendants want you to believe 

13 that there was nothing wrong with this door, there was 

14 no malfunction to the door. In response to that, I 

15 want to submit that you take a look at this 

16 photograph. 

17 This photograph was taken on April 29th 

18 1993. That's a Thursday. The injury occurred on 

19 Sunday the 25th, this is a Thursday. The maintenance 

20 routine, as you heard from the Defendants, issued 

21 there on Mondays and Fridays to tighten the bolts . 

22 We have got 2 maintenance people in this 
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picture. It's a Thursday . Why are they there? 

No explanation from the Defendants. They 

are there to correct some kind of a problem. Well, 

isn't it a coincidence they were out there the very 

day that Allan Clark is told 11 Sue me 11 and he starts 

making efforts to try and collect some evidence to 

this case? 

And what does the Mall do? It hustles the 

maintenance people down there to take care of the door 

on a day when they wouldn't normally be there. 

As if that were not enough, although they 

still insist there is nothing wrong with the door, we 

have ample evidence that follows on from that; that 

the door continued to be a problem . We have a whole 

group of photographs here taken on May 4th. Picking 

one at random; May 4th, Plaintiff's Exhibit Number 

23A. Big sign on door, 11 Door broken, do not use." 

They had some explanation, "That's the sign 

that we use whenever we close and lock the door." 

That 's fine; why did you close and lock the door? I 

would say the sign speaks for itself. 

May 4th, one would assume that they would 
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1 correct whatever problem existed with the door . And 

2 what do we have following that? We have got 

3 Dr. Smith. Dr. Smith didn't see Mr. Clark until May 

4 6th. Couple of days after that, he goes to the Mall 

5 to t ake a look at the door. He wants to understand 

6 how this occurred . And what does he do? He says, "I 

7 pushed on the door, gave it a push." And what did it 

8 do? "Jumped right back at me. 11 

9 Apparently as late as May 8th, t hey had not 

10 cured whatever the problem was. That problem 

11 continued to exist, existed weeks before Allan Clark 

12 was in jured and they still had not corrected it by May 

13 8th . 

14 Okay. There is one other indication, and 

15 it's a little bit subtler, as to what the problem was 

16 with this door. Mr. Embrey has testified to you that 

17 they went around on a regular basis on Mondays and 

18 Fridays, took the cover plate off and tightened the 

19 bolts. And yet it never occurred to anyone to ask, 

20 why are these bolts coming loose? Why do we have to 

21 continuously tighten these bolts? 

22 Well, Mr. Funk gave you a major clue as t o 
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1 that. What he told you was the bolts work loose 

2 because of stress and vibration. 

3 Okay, following up on that, what is putting 

4 stress and vibration on this door? Well, you have a 

5 device on the door called a closer and the closer is 

6 designed to reduce the stress and vibration. The 

7 whole point, for example, of the back check is to keep 

8 the door from swinging all of the way open and hitting 

9 the full stop position, because that causes stress and 

10 vibration. 

11 The point is the fact that the bolts were 

12 coming loose is a major clue to the fact that the back 

13 check is not working. 

14 And I asked Mr. Embrey -- you will remember 

15 that he was the last witness -- I asked him did you 

16 check the back check? Was that part of your 

17 

18 

maintenance routine? "No ." Was it something you 

could do anything about? "No." That's why he didn't 

19 check it. 

20 The fact that the bolts were coming loose 

21 on a regular basis is because the door was going all 

22 the way open to the full stop position and suffering 
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1 from t he stress and vibration at that point. 

2 Well, what should that have told the Mall? 

3 We have got a problem with the door and the closer. 

4 In fact, they had 2 major problems. One is people 

5 were going out through the door and expecting it to go 

6 to 90 degrees are pushing it until it gets 75 degrees 

7 and hits the dead stop position. That's point one. 

8 Point 2 is the back check is not kicking in 

9 to keep it from hitting that dead stop position . Now, 

10 if they had people there, like Mr. Sporkin, who is a 

11 certified door consultant, who could have looked at it 

12 and said, "Oh, well, okay, I know what the problem 

13 here is." 

14 He would have told them, "Look, it's your 

15 back check is shot. Your door is opening and hitting 

16 the dead stop position, it's causing stress and 

17 vibration, it's causing the bolts to loosen; you need 

18 to do something about the closer." 

19 That's another indication that there was a 

20 serious problem with this closer and that it had 

21 existed for a long time. 

22 How do you know that the problem with the 
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1 closer existed for a long time? You can go back t o 

2 these photographs . Look at the door, look at the 

3 hinge. There is all of these little marks on the 

4 hinge and Mr. Funk told you what he thought those 

5 marks were. Those marks were prying the cover plate 

6 off. 

7 Now, there is no way of telling how many 

8 times you have to use a pry to get the cover plate off 

9 once. But there is an awful lot of marks there. And 

10 I would submit to you that they had to take that cover 

11 plate off any number of times. 

12 Now, remember that this hinge was replaced 

13 sometime after March 11. It got awfully beat up by 

14 having to tighten those bolts between March 11th and 

15 April 29th. 

16 

17 

18 

19 

the door. 

was done. 

Now, as far as maintenance; ma~ntenance of 

It's very difficult for us to show you what 

The reason is there are no records. The 

Mall has maintained that. They don't keep track of 

20 what it is they have done, what the problems were, how 

21 they corrected the problems. They don't keep a l og , 

22 they don't have an instruction manual that tel l s 
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1 people who are working on them how to fix these 

2 problems. There is no instructional manual that tells 

3 them what to look for. 

4 So, it 's very difficult for us to go back 

5 and reconstruct what has been done. Mr. Robinson 

6 wants you to believe there was daily checking. 

7 Interesting fact that Mr. Robinson wants you to 

8 believe that. Go into his operation bulletins, one of 

9 the comments that he read to you when he was on the 

10 stand, "We were supposed to be going and checking 

11 these exterior doors on a daily basis, I don't believe 

12 that we are doing this." 

13 That's from the management. He is telling 

14 you, although he wants you to believe there is daily 

15 checking, they are not doing that. Something that he, 

16 as a manager , was getting on them about. 

17 

18 theory . 

All right. Let's talk about the defense 

Our theory is Mr . Clark was running, he comes 

19 to the door, he slow down to push it open, he pushes 

20 it open, the door swings open, swings back and catches 

21 his foot and ruptures the tendon. He spends the next 

22 couple of weeks -- excuse me, the next 4 days - -
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1 before he goes to the emergency room, gets treated at 

2 the emergency room, sees Dr . Smith for a while and 

3 then winds up with Dr . Cabrera. 

4 The question I have for the defense is what 

5 is their theory? Mr. Schroeder is going to get up 

6 here and talk about -- he has already told you he is 

7 going to talk about showing you how it was physically 

8 impossible for this to have happened. He is going to 

9 tell you it didn't happen because of what Jackie 

10 Figueroa had to say. 

11 My question to Mr. Schroeder is, what did 

12 happen? Don't talk about the little individual pieces 

13 that you may not be happy with, give us an explanation 

14 for what did happen. Give us an explanation that is 

15 consistent with the known facts and not inconsistent 

16 with the known facts. 

17 For example, Mr. Schroeder wants to talk 

18 about how likely it is that Achilles tendons 

19 spontaneously rupture. He had his doctor testify that 

20 Achilles tendon ruptures spontaneously occur. 

21 

22 

Okay. Let's try out his theory that this 

was a spontaneous rupture. Mr. Clark is running 
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towards the door, he slow down, he pushes the door 

open, he starts to go through, and this door -- which 

is de f ective -- swings back and happens to hit his 

foot at the moment that his Achilles tendon 

spontaneously ruptures. 

Now, Ladies and Gentlemen, if you going to 

believe that kind of coincidence -- that's just beyond 

the realm of possibility. Well, so, what is 

Mr. Schroeder going to do about that? Well, his 

approach is going to be there was nothing wrong with 

the door.. The only thing there that happened there 

was a spontaneous rupture as Mr. Clark was going 

through the door. 

Okay, let's try that one now. Mr. Clark is 

going through a door that there was nothing wrong 

with . On the way back from that door having had his 

ankle hurt or begin to hurt while he is limping back, 

he decides I'm going to make up some story that the 

Mall is going to be responsible for. He is going to 

make up this story because he knows there was nothing 

wrong with the door, because he pushed it and nothing 

happened . This is the defense theory . 
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1 On his way back, he makes this story up and 

2 he tells it to Jackie Figueroa. He tells it 2 days 

3 later to the Mall, he tells it 4 days later to the 

4 hospital emergency room folks. Mr. Clark has made up 

5 this story about the door hitting his ankle when, in 

6 fact, it is not so . And then somehow -- although he 

7 thinks he has only got a right ankle sprain -- somehow 

8 out of sheer coincidence several weeks later, that 

9 very same ankle which he is hobbling around on 

10 ruptures . 

11 He is protecting this ankle and it ruptures 

12 on its own? That's another bizarre coincidence, that 

13 could not possibly have happened. 

14 What I want Mr. Schroeder to do is get up 

15 here and tell us a consistent theory that fits the 

16 known facts that is more likely than the story that 

17 Mr. Clark has told you that makes more sense than 

18 that. 

19 I'm going to talk about legal theories, 

20 here . One of the instructions that you were read or a 

21 number of t he instructions that you have had read to 

22 you has to do with what is called contribu tory 
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1 negligence . Now, this is another way that the defense 

2 has of shotgunning us here on the case. 

3 Mr. Schroeder has thrown what I call the 

4 shotgun approach. He said, "Well, it didn't happen 

5 and if it did happen, it's not because the door hit 

6 h im, and if the door, in fact, did hit him, then 

7 Mr. Clark was also at fault." 

8 He has just thrown every defense that he 

9 can think of . One of those defenses is contributory 

10 negligence . Now, contributory negligence is on old 

11 doctrine in Virginia. It basically says that it takes 

12 negl i gence to make someone liable to begin with, but 

13 i f the person who was injured was also negligent and 

14 t hei r negligence contributed to the injuries, then 

15 t hey cannot recover anything. 

16 And so, what Mr. Schroeder is going to talk 

17 to a n d argue about is that Mr . Clark was 

1 8 contributorily negligent . That his negligence a l so 

19 contributed to the fact that he got injured . 

2 0 My question to you is this. What was it 

21 that Mr . Clark did that was contributorily negligent? 

2 2 Mr . Schroeder is go i ng to tell you that running 
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1 through the Mall is contributory negligence. 

2 Well, Mr. Clark wasn't hurt because he was 

3 running through the mall. The only thing that hurt 

4 him was the door closing on his foot. There is 

5 absolutely no evidence whatsoever that Mr. Clark did 

6 anything negligent in the way that he opened the door. 

7 The Mall knows those doors are going to be 

8 opened in the way that Mr. Clark opened them. The 

9 Mall knows that. There is a bus stop out there. They 

10 know that people are going to be hurrying to catch the 

11 bus. There are children that come into the Mall and 

12 sometimes go outside and they know that parents are 

13 going to be hurrying outside to grab their kids. 

14 There are teenagers in the Mall and they know 

15 teenagers are going to be horseplaying and running 

16 around and they are going to go through those doors 

17 quickly. 

18 There is absolutely no evidence whatsoever 

19 that suggests that Mr . Clark went through that door in 

20 a matter that was negligent. The only testimony you 

21 have is Mr. Clark's testimony that he pushed the door 

22 open. Now, he gave it a push, but that door should 
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1 have had back check, it should have had closing 

2 control, and it should have had latching control . 

3 That would have kept it from coming back and hitting 

4 him. There is nothing that Mr. Clark has done that is 

5 contributorily negligent. 

6 All right, let me touch on damages. The 

7 Court has given you instructions that tells you the 

8 things that you can consider in addressing damages. I 

9 believe that I have a copy of it here. 

10 "If you find your verdict for the 

11 Plaintiff, then in determining the damages to which he 

12 is entitled, you may consider any of the following 

13 which you believe by the greater weight of the 

14 evidence was caused by the negligence of the 

15 Defendant." And then it lists 4 categories. 

16 One of them is real easy . One of them is 

17 medical expenses incurred in the past. We have 

18 introduced a tremendous number of medical bills. They 

19 to tal up to something more than $23,700 of Mr. Clark's 

20 medical bills. They include emergency room bills, 

21 Dr. Smith's bills, Dr. Cabrera 's bills, the hospital 

22 bills for the surgery and the stay, the bill for the 
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1 second hospitalizatio n -- excuse me, the second 

surgery; you can total those all up . They come to 

about $24,000. That's one of the 4 items. 

2 

3 

4 

5 

The other 3 items are subjective and they 

were difficult for a Jury. I acknowledge this. You 

6 are asked to put a dollar value on something that 

7 really can't be measured in dollars. For example, the 

8 Court has instructed you that you can award damages 

9 for any bodily injuries that Mr. Clark sustained and 

10 their effect on his health according to their degree 

11 of probable duration . 

12 That means that you have got to come up 

13 with a dollar figure to compensate Mr. Clark for the 

14 bodily injuries that he sustained. 

15 Now, you heard the testimony from 

16 Dr. Cabrera. Dr. Cabrera has told you that Mr. Clark 

17 has a 40 percent permanent -- it is going to last the 

18 rest of his life -- disability or impairment, excuse 

19 me, of his right leg . You have got t o come up with a 

20 dollar f igure for t hat . 

21 "Any physical pain that he has suffered in 

22 the past and any that he may reasonably be expected in 
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1 the future." Mr. Clark had to go through 2 surgeries, 

2 he had to wear a brace, he has testified that his 

3 ankle was swollen on numerous occasions, he described 

4 his neck and back pain that he went and got treatment 

5 for. In the event that you find for Mr. Clark , it 

6 will be up to you to fix a dollar figure for that 

7 damage as well. 

8 The fourth one is any inconvenience caused 

9 in the past and any that will probably be caused in 

10 the future. Now, these things are difficult to place 

11 a value .on. That's one of the reasons that we have a 

12 Jury system. We leave it up to the collective wisdom 

13 of individuals that serve on the Jury to come up with 

14 a dollar figure that will fully and fairly and 

15 adequately compensate Mr. Clark for the injuries that 

16 he suffered here . 

17 The final thought that I want to leave you 

18 with is that it is our position that Mr. Clark was 

19 injured because he was being a Good Samaritan , he was 

20 doing the right thing . He was doing what you would 

21 want your neighbors to do, the people that you live 

22 with in this world . He saw a problem, he saw a need, 
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1 he saw where someone else was going to be suffering, 

2 and he did something; he took action. 

3 Well, Mr. Schroeder is going to get up here 

4 and say nobody from the Mall asked him to do it, 

5 nobody told him he had to do it, we have got security 

6 forces for chis. 

7 I would rather live in a world that has 

8 Mr. Clark in it than a world where everybody steps 

9 back and says, 11 No, I'm not going to take any action . 

10 I'm not going to get involved in that." 

11 Mr. Clark was not alone, he was not the 

12 only person that was running after this man . That 

13 spirit lives in a lot of people. That spirit lived in 

14 the other people who were pursuing who were not 

15 obligated to do so. 

16 Mr. Clark was not doing anything that out 

17 of the ordinary. It was to be expected, it was 

18 normal, and as a result of the Mall's negligent 

19 failure to maintain that door the way that it should 

20 have been maintained, Mr. Clark has paid a heavy 

21 penalty. 

22 I would ask that you fully and fairly 
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1 compensate him for that injury. 

2 Thank you. 

3 JUDGE ROUSH: Thank you, Mr . Axelson. 

4 Mr. Schroeder, do you want to make a closing argument? 

5 

6 

MR. SCHROEDER: Yes, I do, Your Honor. 

Afternoon, Ladies and Gentlemen. It has 

7 been a long 3 days, I know that you have heard a lot 

8 of testimony and argument. And as jurors, I don't 

9 envy your position. You are going to have make some 

10 tough decisions in the next couple of hours about the 

11 facts and circumstances of this case. 

12 And believe me, on behalf of everyone in 

13 this courtroom, we appreciate what it is you are going 

14 to be facing in working out the issues in this case i n 

15 the next several hours. 

16 It's tougher still, too, in this case 

17 especially, because we have here a Plaintiff, 

18 Mr. Clark, who has certainly experienced a serious 

19 injury. He has had a ruptured Achilles tendon. And 

20 my client sympathizes with that fact. 

21 But we are not here today to determine to 

22 award Mr . Clark a prize for engaging in Good Samar i tan 
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1 activity. He had the best intentions in going after 

2 this thief, but we are here to determine whether or 

3 not the Mall should be the one who pays for his 

4 damages. We are here to determine whether or not it 

5 was the Mall that was responsible for those damages. 

6 No one here disputes that what Mr. Clark 

7 did was noble in going after that thief and no one 

8 here disputes that he has a serious injury. I just 

9 want you to understand that up front before I get into 

10 the facts of this case. 

11 Now, you have had the Judge's instructions 

12 on the law of this case which will help you make your 

13 decisions. That should help things along somewhat. 

14 And as I go through the facts of this case, I'm going 

15 to be bringing up those instructions and talking about 

16 them. And one of them I think that we ought to talk 

17 about first is this instruction; the one where Judge 

18 Raush instructed you that the fact that there was an 

19 accident and the Plaintiff was injured does not, of 

20 itself, entitle the Plaintiff to recover. That fact 

21 alone does not entitle the Plaintiff to recover. 

22 The Plaintiff has the burden of proving by 
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1 t h e g r eater weight of the evidence that the Defendant 

2 was negligent and it was that negligence which caused 

3 h i s injuries that he is seeking to recover from today. 

4 Now, think about that phrase, the greater 

5 weight of the evidence . Now, when you come into this 

6 courthouse or any other, you see the little statue or 

7 an engraving of the scales of justice. And it is the 

8 greater weight of the evidence which tips those 

9 scales. I doesn't have to be tipped a whole lot, jus t 

10 a little bit . 

11 He has to be the one to be able to tip 

12 those scales in favor of his argument. And every thing 

1 3 that y ou hear and everything that you consider in thi s 

14 c ase you have to apply that standard to, for the case 

15 t hat he is putting on here. 

16 Now, let's talk about what happened on 

1 7 April 25th, let ' s talk about the accident in 

1 8 p articular. There were 3 witnesses on that day. 

19 There was Mr . Clark, there was Mr. Schubring, and 

20 Ms . Figueroa . Let's talk first about Allan Cl ark 's 

21 t estimony. 

22 All a n Cl ark said he took after this thi e f, 
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1 he was running to catch up with a thief who was trying 

2 to get away from a group of people chasing him. 

3 Mr. Clark wanted to catch up with the thief. He was 

4 running as fast as he could in order to catch him. 

5 And he ran through a mall, a public place, and through 

6 a swinging door in order to do that. 

7 And what he told you, several times, was 

8 that wheri he went through a door he heard a boom and 

9 then he fell flat on his face and protected his face 

10 with his left arm. That is what he has told you about 

11 what hap.pened. He admitted he did not see the door 

12 hit him when he felt it. Rather, all that he saw was 

13 when he looked back after he was down on the ground, 

14 he saw his foot in between the 2 doors with the rest 

15 of his foot inside the Mall itself. 

16 He also testified that his entire body had 

17 cleared the swing path of the door before it hit his 

18 right inside of his foot. He testified that it hit 

19 the inside of his right foot. 

20 Now, let's think about Mr. Clark's 

21 testimony. Now, you heard Merrill Sporkin yesterday 

22 show you that ( indicating ) is 75 degrees. I premarked 
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1 it on the protractor here, 75 degrees. 

2 Mr. Axelson showed you during his argument 

3 earlier today 45 degrees. There is a bit (indicating) 

4 of a difference. Let's talk about 75 degrees. 

5 Let's assume that these 2 yardsticks, which 

6 are the exact width of the threshold in the door in 

7 this case, were a door that was opened 75 degrees. A 

8 full opening position that they agree is the door in 

9 question. Mr. Clark said that he saw Mr. Hamilton 

10 running from right to left. He was already outside 

11 the door. He was running out towards the parking lot . 

12 So, he decided to cut the distance between him and 

13 Mr. Hamilton. 

14 So instead of running through the right 

15 hand set of doors, he ran through the left hand side 

16 of the doors. So, Mr. Clark is coming in at this 

17 angle (indicating), approximately. Let's square this 

18 up. 

19 Mr. Clark also testified in response to one 

20 of my questions that he planted his right foot, the 

21 one that got injured, at the threshold of the door . 

22 He was adamant about the fact that he did not p lant it 
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1 in front of the adjoining door. He was very certain 

2 that he planted it within the area of the threshold 

3 and right up against the door. 

4 He also testified that he pushed the door 

5 open with his arms extend. So, Mr. Clark is going 

6 through the door, (indicating) he takes a step. Now, 

7 if this door closes within a half second or less, it's 

8 going to hit his left foot or the left side of his 

9 body. So, if he didn't move at all, it hits him on 

10 the left side of the body which he says that it never 

I 11 did. So, we know that he didn't stand there and let 

12 the door go, we know he moved. 

13 Where can he go, what can he do to move? 

14 He has to move (indicating) this way. And remember, 

15 he is running. So, he has a lot of forward momentum 

16 built up. So, before he can get his left side of the 

17 body out of the way of the door, he has to take this 

18 step (indicating). If he takes that step, how is it 

19 possible that when he looks back that he sees hi s foot 

20 between the 2 doors? His right foot -- he has already 

21 taken that step . 

22 How is it possible that when he opens the 
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1 door, his forward momentum completely stops and he 

2 falls flat? What stopped his forward momentum? The 

3 only thing that hit him was on the inside of the 

4 ankle , according to Mr. Clark . Is that going to stop 

5 the forward momentum of a man running after a thief? 

6 Now, Mr. Axelson asked you, or challenged 

7 me a few minutes ago, to explain why it was that 

8 Mr. Clark's story is physically impossible . That's 

9 why. 

10 Now, he also challenged me to show how is 

11 it possible, given the uncontradicted facts in Allan's 

12 testimony, that this could have occurred? I will tell 

13 you why. Think about the doctors' testimony. Both 

14 doctors, Dr. Cabrera, the Plaintiff's doctor and the 

15 Dr. Gordon, the gentleman who came here yesterday, 

16 they both told you that in the vast majority of cases 

17 Achilles tendon ruptures are caused by stretching t he 

18 Achilles tendon during running or during athletic 

19 activity. 

20 Remember, Allan Clark was standing around 

21 at the end of work that day. And then, all of a 

22 sudden , without warming up or without stretching or 
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1 without doing anything, he takes off at a full sprint 

2 to catch a robber . 

3 Now, both doctors told you that -- these 

4 doctors, by the way, had 64 years of experience 

5 between them -- they never in their entire experience 

6 had ever heard or seen of a rupture being caused by an 

7 impact . Dr . Gordon says it is just not possible . 

8 Dr. Cabrera says that it is possible and the reason 

9 that I think that it happened in this case is that I 

10 have to believe what my client tells me. 

11 Now, that's a nice sentiment, but what does 

12 that have to do with his medical expertise? He has 

13 put that aside just to believe what his client has 

14 told him. Now, is it unusual for such an accident to 

15 happen during running for a person like Mr . Clark, 

16 where both doctors told you that it typically happens 

17 with men in their 30s and 50s and they usually have 

18 sedentary lifestyles; that is, they don't do heavy 

19 work for a living. 

20 That fits Mr. Clark's profile completely. 

21 He was a hairdresser. He wasn't lifting heavy things. 

22 He uses his legs much in the matter that many of us 
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do. And occasionally he engaged in physical act ivi ty, 

such as the day this accident happened . 

Moreover, both doctors agreed with one 

thing; that is when a person with a rupture 

experiences a rupture, they feel like they have. been 

shot or kicked. Even when they are running and no one 

does that, they feel that. Remember, Mr. Clark did 

not see the door actually hit his ankle. He felt it, 

he felt something. 

Now isn't it completely consistent with the 

doctors' . testimony that the accident happened as 

follows. Mr . Clark is running towards the door, he 

p lant s his foot , he is going through the door. Right 

then there is a great amount of stress on that foot . 

It' s being extended. It pops , right then . He fall s 

down, he looks back and his foot is still there . 

He felt something hit him but what is even 

more likely is this. He did not plant his foot there . 

He planted it back here (indicating) and when h e came 

through, he is stretching even more (indicating) and 

at that moment it pops. His forward momentum 

continues to carry him along, then he falls, and he 
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comes to rest with his ankle at the threshold of the 

door. That is completely consistent with what both 

doctors say and with what Mr. Clark has testified to. 

Finally, the blow that Mr. Clark described 

was to the inside of his foot. Where is the Achilles 

tendon? It's on the back of the foot. This door was 

coming from (indicating) this direction, from the 

front. 

Now, there was 2 other witnesses, only 2 

other witnesses. Mr. Schubring, who didn't see 

Mr. Clark go through the door, he just saw him limping 

afterwards. Which is consistent with an injury 

incurred while running. And then there is Jackie 

Figueroa, who also saw Mr. Clark limping and 

complaining about his leg. 

But her testimony is different about how 

the accident happened. Her testimony is that he never 

fell. She never saw him fall. She saw him at the 

door and stop it all of a sudden. Why would he stop 

in the middle of chasing a thief? Why? Maybe his 

Achilles tendon popped? What was that? And he steps 

outside, she says, and he is still standing and then 
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1 he limps to go see what is going on at the bus stop. 

2 Isn't that completely consistent with what 

3 the doctors have said about how this accident could 

4 possibly happen, how an Achilles tendon could possible 

5 be ruptured? Now, it's inconsistent with what 

6 Mr. Clark says about falling, but it is consistent 

7 with the theory that the rupture occurred while 

8 running before he came to the door. 

9 And there is another question . Why would 

10 Jackie Figueroa lie about what happened? She was 

11 Allen ' s ·co-worker. She would give him a ride home 

12 everyday. Why would she be telling a falsehood here? 

13 Now, think again about what the greater 

14 weight of the evidence means. Now, is there greater 

15 weight of evidence in favor of the theory that the 

16 tendon popped while he was running or is there greater 

17 weight of evidence in favor of the theory that it was 

18 the door that had to have caused this injury? 

19 Well, both doctors say it is completely 

20 consistent. One doctor says it's impossible for it to 

21 occur any other way, that it occurred while runn ing . 

22 Both agree that in the vast majority of cases where 
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1 there is an Achilles tendon rupture that it occurs 

2 while running. Both agree that there is never any 

3 prior symptoms. You could be in apparently good 

4 health and this could happen . 

5 Both agree that it happens to people who 

6 exactly fit the description of Mr. Clark. So it's 

7 completely consistent with that. All of the evidence 

8 lays in favor of that. But if you take Mr. Clark's 

9 own testimony, it is completely consistent with that 

10 which he saw and that which he felt. 

11 He felt something happen in his ankle . The 

12 doctors said that's exactly what happens when you have 

13 this sort of injury. And when he looked back and saw 

14 his ankle in the door, that's also consistent with him 

15 popping the tendon, falling down, his forward momentum 

16 carries him up to that point, and he stops and the 

17 door comes to a close there. It's completely 

18 consistent with that. 

19 What do you have on the other side of the 

20 scale? You have a theory that one, this door was not 

21 operating correctly. And two, it happened -- the door 

22 had to have hit the ankle in a particular way. And 
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1 three , the accident had to have occurred as he sa id 

2 that i t did . We have already shown that it could not 

have happened that way because he would have had to 

have moved h i s foot to get the rest of his body out of 

the swing path of the door. 

Now, there is something that y ou have to 

3 

4 

5 

6 

7 

8 

consider, all of this issue about the door itsel f, if 

you accept what I just told you. But let's talk about 

9 the door. You hav e heard a lot about pivot p o int s . 

10 Do you remember Allan Funk's testimony about pivot 

11 point s , ·exhibit 35A here? Did any of you unders t a nd a 

12 word of that ? 

13 You have heard a lot about loose bolts , 

14 hinges, how far the door could have opened, this big 

15 issue about 75 degrees and not 90 . What does any o f 

16 that have to do with closing speed? Allan Clark's 

17 contention here is that the door closed too fast. 

18 None of the experts said that pivot points , loose 

19 bolts, how far this door could open, back check ; none 

20 of t h is had anything to do with how fast the door 

21 would close. 

22 If the door is an issue, it ' s only an issue 
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1 because it closed too fast. Now, what evidence was 

2 there that the door closed too fast? The only 

3 evidence is Mr. Clark's opinion about how this 

4 accident happened. He did not see the door close, he 

5 just felt something. And he assumes that it was the 

6 door coming back and hitting him. 

7 We are not saying that Mr. Clark is not 

8 telling you the truth here. That's a very logical 

9 assumption to make when your ankle is injured and you 

10 are lying down and you look back and see your foot 

11 caught between 2 doors . That's a perfectly logical 

12 assumption to make and we don't fault him for making 

13 those assumptions. 

14 But it is not supported by any e vidence . 

15 It is contradicted by the greater weight of the 

16 evidence. Now, you had Allan Funk testify that if 

17 this door were used under normal conditions, that it 

18 could not have -- this accident could not have 

19 happened unless the door closer was malfunctioning. 

20 Well, the first question that I asked Allan 

21 Funk on cross examination was, "You have assumed that 

22 the door was used normally, aren't you?" He goes, 
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1 "yes." But was this door used normally when i t was 

2 used by someone running through the Mall and burst 

3 through it? Was that a normal use of a door? Al lan 

4 Funk never testified what this door should do, what is 

5 appropriate for this door to do when someone bursts 

6 through it. He was talking about when someone wa l ks 

7 through it. And the only reason that he assumes that 

8 the c l oser was malfunctioning under those 

9 circumstances was because Mr. Clark says that he was 

10 injured by it. 

11 So, he is not basing his opinion on 

12 anything that has to do with his knowledge about 

13 

14 

doors. He is simply basing it on what Mr. Clark says 

happened. He said, "Well, that would be logical to 

15 assume that it is being used in a normal fashion." 

16 How much weight can you give to that sort of 

17 testimony? 

18 Now, what else did Allan Funk, their 

19 expert, testify? He said that the equipment used on 

20 this door, this ROTON hinge that we have heard so much 

21 about, in conjunction with the Kawneer closer; h e said 

22 that meets all industry and legal standards. He said 
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1 that he has seen it in other malls, he said that he 

2 sel ls them to other people, he says that the equipment 

3 was fine. 

4 So, the Mall didn't do anything wrong by 

5 using that type of equipment. I also asked Mr. Funk 

6 about maintenance. I said had he had any problem with 

7 the maintenance that was done by the Mall in this case 

8 and he said no . He didn't have any problem wit h what 

9 they did, he said that they didn't do any thing wrong 

10 as far as he could tell . 

11 So, the equipment was fine and the 

12 maintenance was fine. So, what was the Mall supposed 

13 to be doing if they used the right equipment and the 

14 maintenance was correct? This is their own expert 

15 saying this. 

16 Mr. Funk also assumes that the door hit 

17 

18 

Mr . Clark's ankle . I have said a lot about this door 

couldn't have hit his ankle the way he says . So, if 

19 that's part of the basis of his opinion, then his 

20 opinion would fall apart as well. 

21 

22 

Now, you also heard from Mr. Sporkin , 

Mr . Funk's formal boss. Mr. Sporkin put on some 

BLOCK COURT REPORTING (202 ) 638 -131 3 



765 

1 entertaining testimony yesterday and he was adamant 

2 that this door was within standards. The closer on 

3 this door was such that it took 3 to 4 seconds f o r 

4 this doo r to close, which was more than adequate time 

5 to get through it. 

6 

7 

Further on this door issue , there were some 

fact witnesses. Mr . Axelson said that without Steve 

8 Johnson's testimony, we don't have a case. What did 

9 Steve Johnson testify about? He testified about how 

1 0 far the door could open. He didn't testify about 

11 closing -speed, he never checked closing spee d. He 

12 never said that it took less than 3 seconds for this 

13 

14 

door to close. He didn't say any of that . 

He just said that, "I could not get through 

15 it with all of my postal bags because it would n ot 

16 open far enough . And if you tried to open it past 

17 where it would go, it would spring back a little." 

18 Of course it wou l d, you are forcing a door 

19 to do more than it is supposed to do. Moreover, 

20 Mr . Johnson did not feel that there was a problem wit h 

21 the door such that it was a safety hazard . He didn't 

22 feel compelled to report this door, he didn't feel it 
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1 was dangerous, he didn't feel this posed a risk. 

2 He could have easily tapped a security 

3 person on the shoulder and said, 11 Hey, on that door, 

4 there is something wrong with it . 11 He could have 

5 walked upstairs any day that he came here and said, 

6 11 You know, I have had trouble getting through this 

7 door, maybe I ought to do something about it. 11 

8 He didn't do that. And if he didn't think 

9 it was important enough -- somebody who used it every 

10 day, to tell people about it -- then what evidence is 

11 there that the Mall should have known about it? 

12 Now, there was also some discussion about 

13 the complaints that the Mall had about draftiness in 

14 

15 

this door, this memo of March lOth. The door was 

drafty . That was before the ROTON hinge was put on. 

16 As you heard Brian Embrey say, the original hinges had 

17 worn out and was causing the door to strike the other 

18 door at the top . 

19 So, it wasn't going to close properly and 

20 that would allow the draft in. And that's why they 

21 put the ROTON hinge on . So, this whole discussing of 

22 the draftiness is a red herring, it has nothing to d o 
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with this case. He says that it shows there was a 1 

2 problem with the door. There was a problem, it was 

3 drafty and wouldn't close all of the way, and we fixed 

4 it. 

5 He says there was a latch complaint made on 

6 March 31st about the same door. This was the same 

7 problem. This was before they fixed it . The door 

8 wouldn't close all of the way, it wouldn't latch 

9 properly, because it was binding up against the door. 

10 That's why they put the ROTON hinge on. 

11 Now, you also heard from Andrew Smith from 

12 this door . Now, Andrew Smith didn't give you an 

13 

14 

15 

estimate about the closing time. He said he opened it 

and watched it swing back and forth. This was also 13 

days after the accident . Who knows what had happened 

16 to this door during that 13 day interval and, more 

17 import antly , who knows what effect Allan Clark 

18 bursting through that door had on it. It could have 

19 broken the door, for all that we know. 

20 There is something weird about Andrew Smith 

21 coming out to the Mall on May 8th . This is 2 days 

22 after Mr. Clark first sees him. Why is Mr . Clark's 
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1 chiropractor coming out to meet him to look at the 

2 door? Is this something that chiropractors or doct o rs 

3 do normally? 

4 

5 

6 

7 

Well, remember Mr. Smith has an interest in 

this lawsuit. He does not get paid unless Mr. Clark 

wins this lawsuit. He took an assignment from this 

lawsuit. So, he has an interest in helping out 

8 Mr. Clark as much as he can. 

9 Now, what do you have on the other side of 

10 the scale about the door regarding these fact 

11 witnesses, Mr. Johnson, the draftiness, and Mr. Smith? 

12 You have Brian Embrey who timed this door right after 

13 he put the ROTON h inge on. He testified that it t ook 

14 4 to 5 seconds to close. Brian Embrey is the only 

15 person who you heard from who said how long it took 

16 this door to close who actually saw it. No o ne else 

17 was to give te s timony that this door took a certain 

18 amount of time to close. 

19 Now, Mr. Clark, on the first day of trial 

20 said it took a half second or maybe a second. He 

2 1 assumed that, because how else could it have happened? 

22 But yesterday, Mr. Clark couldn't remember h o w long it 
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1 took him to get from the corner of the Mall to the 

2 d oor . And he admitted he didn't know how much time it 

3 took to get through the door, because he wasn't 

4 thinking about time and how long it was taking him . 

5 He was thinking about catching Mr . Hamilton , the 

6 robber. 

7 Now, think of something else here. After 

8 15 mon ths -- it has been 15 months since this 

9 happened. They have not been able to find one 

10 witnes s , one fact witness, to come here and say, "I 

11 used this door and when I went through it, it took 

12 less than 3 seconds to close." 

13 Now, if this door had this problem for 3 

14 weeks, they would have been able to find someone to 

1 5 say that, but they didn't. Also, you have 

16 Mr. Robinson's testimony that he tested this door 

17 every day, that maintenance tested the door twice a 

18 week , and that security tested the door e very day. 

19 Mr. Axelson makes a big point about that 

20 there is this memo that says that we should test this 

21 door every day. Well , the memo is addressed to Jim 

22 Arrington, the maintenance supervisor. Mr. Ro b inson 
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1 is suggesting to Mr. Arrington that we shouldn 't test 

2 this door twice a week, we shou l d test it every day. 

3 That's what that is about . It's not an 

4 admission that we weren't testing the door every day . 

5 Mr. Robinson was down there testing the door e v ery 

6 day. He was telling someone else to test it e v ery day 

7 instead of twice a week . 

8 And was there ever a complaint from anyon e 

9 about this door closing too fast? Was there ever a 

10 complaint? No. There wasn't. Now, does the greater 

11 weight of the evidence show that this door was 

12 malfunctioning or not when the only thing that is in 

13 support of the malfunctioning theory is Mr . Clark's 

14 assumption that the door hit his ankle. And 

15 Mr. Funk's assumption that what Mr . Clark is telling 

16 is right and that Mr . Clark used the door in a normal 

17 manner, and that if that had happened, it must have 

1 8 been malfunctioning. 

19 But he could not point to anything about 

2 0 the closer to show that there was something wron g wit h 

21 this closer, to show that it was malfunctioning. And 

22 he agreed that the maintenance on t h e closer was 
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1 proper. So, what is the evidence that this door 

2 malfunctioned other than assumptions about what 

3 happened? Assumptions which are inconsistent wit h the 

4 greater weight of the evidence. 

5 Now, the Judge has provided you with s ome 

6 instructions on negligence and whether o r no t 

7 

8 

Mr. Clark was an invitee or trespasser. 

legalistic terms, especially trespasser. 

These are 

It is a 

9 legal term used in this case that is different from 

10 what you understand the word to normally be . 

11 Just accept it as being a term of art. 

12 negligence is the breach of a duty of ordinary care 

13 owed to ano ther. Ordinary care is the care a 

14 reasonable person would have used under the 

15 c ircumstances of this case. Now, what would a 

But 

16 reasonable person have done regarding maintenance of 

17 this door or choice of equipment for this door? 

18 Did the Mall do what was reasonable? They 

19 used the right equipment according to Mr. Funk, the 

20 maintenance was okay according to Mr. Funk. They 

21 c hecked the door every day, MR . Robinson did that . 

22 They had security coming out every day to check it and 
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1 they had maintenance coming out twice a wee k to check 

2 it. Is that ordinary care? Would it be extraordinary 

3 to require them to do more? Because if it is 

4 extraordinary, then there hasn't been any negligence , 

5 because it's only a breach of ordinary care. 

6 Now, the scope of the duty owed by the Mall 

7 to someone in the Mall is determined by their legal 

8 status as either i nvitee or trespasser. It's either 

9 one or the other in this case. An invitee is someone 

1 0 who is invited out there, someone who uses the Mall to 

11 shop, someone who works the Mall. 

12 There is no question in the world that 

13 Allan Clark was an invitee shortly before 4:45p .m . 

14 

15 

that day . He was an employee of a shop in the Mall, 

he was supposed to be there. But what happened the 

16 moment that he decided to 1, break Mall rules 

17 regarding running, 2, engage in activity that was 

18 completely voluntary on his part, no matter how well 

19 intentioned, it was completely voluntary on hi s part. 

20 Is that something that the Mall should b e 

21 charged with, that he took on a risk in running 

22 through a crowded public place, bursting through a 
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1 swinging door after a felon. Is that a risk that the 

2 Mall should bear? Because he took it on himself? 

3 Now, if you consider him to be an invitee, 

4 the n we have to use ordinary care to have the premises 

5 in a reasonably safe condition for the invitee's use 

6 consistent with the invitation . Consistent with the 

7 invitation . 

8 Now, was it consistent with our implied 

9 invitation to Mr. Clark that he act in the manner that 

10 he has? Now, there were rules against it for one 

11 thing; 2, we had security there to take care of 

12 criminal activity; 3, we have the police to take care 

13 of criminal activity. We don ' t expect the Mall 

14 patrons or employees or employees of other tenants to 

15 engage in this sort of activity. That is specificall y 

16 set aside for other people . 

17 Moreover, the Mall itself with its own 

18 security people instructs them not to run through the 

19 Mall. You heard Gerald Robinson testify about that 

20 y esterday. If that's what it would take to stop the 

21 criminal, they instruct their own people not to do 

22 this. So, they surely don't expect Mr. Clark to do 
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1 it. Therefore, the invitation does not extend that 

2 far. 

3 Now, if he exceeded the scope of his 

4 invitation, he becomes what is legally termed a 

5 trespasser . And if he is a trespasser, if you find 

6 that he exceeded the scope of his invitation, then the 

7 only duty that the Mall would have to Mr. Clark is a 

8 duty not to willfully or wantonly cause injury to him . 

9 We have no duty to keep the premises in a 

10 reasonably safe condition to a trespasser . Now, we 

11 are not -saying this premises was not in a reasonably 

12 safe condition. It was. But even if you were to 

13 decide that it wasn't, it doesn't matter if Allan 

14 Clark is considered a trespasser. Because we have no 

15 duty to a trespasser to keep our premise s in a 

16 reasonably safe condition . Our only duty is not to 

17 willfully and wantonly injure him. 

18 Is there any evidence that Springfield Mal l 

19 did anything willfully and wantonly to injure him? 

20 The Judge will instruct what willfully and wanton ly 

21 has instructed you what that means. And by the way, 

22 you will have a copy of these instruction available to 
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1 you in the jury room which you can refer to in 

2 deciding the case. 

3 Contributory negligence. Mr. Axelson has 

4 anticipated my arguments somewhat about contributory 

5 negligence. Contributory negligence, according to the 

6 law that has been read to you, is the failure of a 

7 Plaintiff to act as a reasonable person would have 

8 acted for his own safety of the circumstances of this 

9 case. 

10 Now, is it reasonable for someone who works 

11 at El egant Nails to take off after a criminal who has 

12 stolen money from Roy Rogers who is already being 

13 followed by 5 or 6 people chasing him, when there is 

14 already a security force in the Mall, when there is 

15 already a responsive police force? Is it reasonable 

16 fo r h im to run through the Mall and burst through a 

17 swinging door? Did he use ordinary care in deciding 

18 to do that and doing it? 

19 Because if he did use ordinary care, then 

20 he is contributorily negligent. As Mr. Axelson has 

21 told you and the Judge has told you, if he is 

22 contributorily negligent and if you find that his 
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1 negligence was part of the cause of his injuries, t he n 

2 you have to find a verdict in the favor of the 

3 

4 

Defendants . You have no choice. 

Remember, this was risky behavior he was 

5 engaging in. He took it upon himself without any 

6 encouraging, from the Mall, against the Mall rules . 

7 He did it all himself. And now he is asking you to 

8 blame the Mall for the injury that he suffered because 

9 he engaged in this behavior. 

10 Please use your common sense in evaluating 

11 this evidence. Please consider, again, that this 

12 accident could not have happened the way that he said 

13 it. And please consider again that, as I have 

14 described it to you, that the accident is completely 

15 consistent with Mr . Clark's testimony of what he 

16 actually felt and saw. And there is much more 

17 evidence in favor of the theory that we have advanced 

18 as to how this accident occurred. Please consider 

19 that. 

20 Mr . Axelson is going to have the chance t o 

21 speak to you once more. His party bears the burden of 

22 proof in this case and that's why he gets 2 shots t o 
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1 present the argument to you. I will not be able to 

2 speak to you again. 

3 I ask that when you go into the jury room 

4 to consider the evidence and the arguments, that you 

5 anticipate what my response would have been to what 

6 Mr. Axelson is about to tell you. 

7 I hope that this has not been an unp l easant 

8 experience for you. It has been a long experience for 

9 all of us. We have complete faith in your ability to 

10 render a fair and just verdict. 

11 Thank you. 

12 

13 

14 

JUDGE ROUSH: Thank you, Mr. Schroeder. 

Mr. Axelson? 

MR. AXELSON: Yes, Your Honor. Recognizing 

15 the t ime, I will try to be brief. 

16 JUDGE ROUSH: Thank you, because I was 

17 about to tell you that if the jury doesn't get down to 

18 the cafeteria before 2:00, they won't get lunch . And 

19 I was concerned that 

20 MR. AXELSON: They will be there, Your 

21 Honor. 

22 JUDGE ROUSH: All right. 
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1 MR. AXELSON: Ladies and Gentlemen, this is 

2 perfect. Push, start to go out, door catches you, he 

3 goes down . It is not physically impossible, not in 

4 the least. If he plants his foot here, {indicating ) 

5 his second foot lands {indicating ) about here. He was 

6 stepping through as the door come out, it catches him 

7 and he goes down. Very simple. 

8 I told you that Mr. Schroeder was 

9 shotgunning the defense. He wants you to believe a 

10 half a dozen different things . He has thrown them al l 

11 up in front of you . 

12 He tells you about Jackie Figueroa and he 

13 wants you to believe that Jackie Figueroa's version in 

14 which Allan Clark went through the door and didn't 

15 fall down. So, where do we get the ruptured Achilles 

16 tendon if you believe Jackie Figueroa? 

17 He wants you to believe that Allan Clark 

18 fell down. He told you that he had the Achilles 

19 tendon rupture and fell down, then why should we 

20 believe Jackie Figueroa? 

21 How do we put together a defense theory in 

22 this case? Don't you know that if Mr . Schroeder could 
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1 have done it, if he could have said that this is what 

2 happened, "A," "B," "C," "D," he would have told you. 

3 If only one consistent story, one consistent version 

4 that goes through and explains all of the facts. 

5 

6 

Now, some of them are contradicted. So me 

o f them are difficult to understand. The doctors, for 

7 instance, contradicting each other on whether or not a 

8 direct blow could cause it. Fine, it's unlikely. 

9 That may be true, maybe the majority of Achilles 

10 tendon ruptures do occur when people are running . But 

11 no doctqr said that it was impossible that Mr. Clark's 

12 version of the events could have been correct. If 

13 Mr. Clark is going out like this (indicating) and has 

14 hi s foot out in hyperextension, the door comes 

15 swinging back, it catches the side of his foot; 

16 exactly as Mr. Clark has said. This is not a 

17 physically impossible situation. 

18 The only other thing that I want to address 

is this issue of trespasser versus invitee. When 19 

20 Mr . Clark is there, he is an invitee. Mr. Schroeder 

21 wants to say once he started running and chasing after 

22 the criminal, he became a trespasser. 
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1 It wasn't the running that hurt him . It 

2 wasn't the running that did the damage to his foot . 

3 

4 

It was the door. And that ' s where the contribut o r y 

negligence argument falls apart. There is no evidence 

5 whatsoever that Mr. Clark did anything wrong in 

6 pushing that door open. 

7 

8 

9 

Mr. Schroeder tried real hard to convince 

you of that. His favor word was 11 burst . 11 Mr. Clark 

burst through this door . That's not a word that 

10 anybody else ever used. 

11 There is only one person, only one, who has 

12 told you how he went through that door and that's 

13 

14 

Mr . Clark . They have absolutely no evidence that he 

did it any other way than to push the door open . They 

15 hav e no evidence that the door was pushed in any 

16 negligent or wreckless or dangerous or excessive or 

17 bursting manner. 

18 Mr . Clark was in a hurry, but it was not in 

19 a manner of anybody else who was in a hurry going 

20 through that door. Someone rushing to get to a bus, 

21 someone rushing to get to their children, someone in a 

22 hurry for some other reason . It is raining, my car 
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1 door is open, I'm going through that door as quickly 

2 as I can to my car and get the window rolled up. 

3 And what the Mall wants to tell you is, we 

4 can have a door that's defective, but if you go 

5 through that door and you are doing anything quickly 

6 and you get hurt, you are out of luck. The words that 

7 Mr. Schroeder used were "risky business." There is 

8 absolu tely nothing to show that Mr. Clark was engaged 

9 in risky business here. 

10 It was not an unexpected thing for him to 

11 do . Half a dozen other people were doing the same 

12 thing. This is foreseeable behavior and it is 

13 foreseeable that people go through that door in a 

14 hurry. And because of that, because it is 

15 foreseeable, the Mall has a duty to maintain that 

16 door. 

17 It is a duty that they breached and their 

18 breach of that duty has caused the damages to 

19 Mr . Clark. I would ask you to find the Mall liable 

20 for breach i ng their duty to maintain that door as they 

21 should have and to fully and fairly compensate 

22 Mr . Clark for his damages. 
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1 

2 

3 

4 

Ladies and Gentlemen of the Jury, you have 

now heard all of the evidence and arguments. Normal ly 

5 I would tell you to retire and start your 

6 deliberations; however, I would urge you to go to 

7 lunch, first. As I mentioned, if you don't get lunch 

8 before 2:0 0, you won't be able to have lunch today and 

9 I have no idea how long your deliberations will take, 

10 but we have no funds to provide you with meals l ater 

11 on if you should change your mind. 

12 So, this is literally your last chance to 

13 have any nourishment this afternoon. I think it would 

14 be better if you did deliberate after having had your 

15 lunch. So I would urge you to go to lunch between 

16 1:30 and 2:30 and that would also enable the attorneys 

17 and the Court staff to go to lunch as well during that 

18 period of time without having to worry about you go ing 

19 to do your deliberating and would have some questions 

20 that would cause us to have to reconvene. 

21 So, when you return from lunch, the first 

22 thing that you should do is elect a foreman or 

BLOCK COURT REPORTING (202) 638-1313 



783 

1 forewoman . The job of the foreman is to see tha t the 

2 deliberations proceed in an orderly and businesslike 

3 manne r , that each juror has the opportunity to express 

4 his or her vi ews and that the deliberations are 

5 conducted only in the jury room and only when each 

6 member of the Jury is present. 

7 Keep in mind that this is an important 

8 case, both to the Plaintiff and the Defendant. In 

9 order to return a verdict, you must agree upon your 

10 verdict. In other words, your verdict must be 

11 unanimous. You may take all of the time that you feel 

12 is necessary. If you have any questions whatsoever, 

13 get them down in writing and give them to the d eputy. 

14 Thank you very much. And at this p oint, we 

15 will take you to the jury room now. Again, I urge you 

16 to g o to lunch. 

17 

18 (Jury escorted from the Courtroom a t 1:30 

19 o 'clock p.m . ) 

20 

21 JUDGE ROUSH: Would Counsel please approach 

22 the bench and review the verdict forms, please? 
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Do both sides approve the verdict forms? 

MR. AXELSON: Yes, we do. 

MR. SCHROEDER: Yes, we do. 

JUDGE ROUSH: All right, we will see you 

5 all at 2:30. 

6 

7 

8 

9 

10 

(Recessed at 1:32 o'clock p.m. ) 

(Reconvened at 3:31 o'clock p.m . ) 

JUDGE ROUSH: I understand that we have a 

11 verdict .· Let's bring the Jury back. 

12 

13 (Jury returned to the Courtroom at 3:31 

14 o 'clock p.m. ) 

15 

16 THE CLERK: Members of the Jury, have you 

17 reached a verdict? 

18 

19 

20 

21 

22 verdict in 

THE 

THE 

THE 

THE 

the 

FOREMAN: 

CLERK: 

FOREMAN : 

CLERK: 

case of 

We have. 

And is your verdict unanimous? 

It is. 

"We the Jury, in issuing a 

Algernon Clark, Plaintiff, 
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1 versus Franconia Associates and Fisher Group, 

2 Defendants, find our verdict in favor of the Plaintiff 

3 and assesses damages in the amount of $120,000, George 

4 Kay, foreperson." 

5 JUDGE ROUSH: Any motions to be made before 

6 the Jury before I discharge the Jury? 

7 MR. SCHROEDER: Would you poll the Jury, 

8 Your Honor? 

9 

10 

11 

JUDGE ROUSH: Yes, sir. 

THE CLERK: If this was your verdict, 

please answer yes when I call your name . If it was 

12 not, answer no. 

13 

14 

15 

1 6 

(The verdict was unanimous . ) 

JUDGE ROUSH: All right, the Court finds 

17 t hat the Jury verdict is unanimous . 

18 

19 very much . 

Ladies and Gentlemen, I want to thank you 

You have been a very attentive Jury over 

20 the last 3 days and I know that I and all Counsel for 

21 the parties very much appreciate the diligence with 

22 which you have list e ned to the testimony and 
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1 deliberated over your decision. I thank you very much 

2 for your service. 

3 I know this is your first trial this term. 

4 Normally I might agree to meet with you and discuss 

5 matters, not related to this specific case, but to the 

6 general administration of justice. However, since you 

7 have other cases this term, I'm going to hold off on 

8 that offer . Let me say that at the end of your term, 

9 if you have any suggestions on how we might improve 

10 things here or improve your Jury service or any 

11 questions at all, please feel free to call me. 

12 I know you will probably be meeting with a 

13 Judge after your last case of the term. We try not to 

14 meet with you at the beginning of the term, because we 

15 don't want to let go of any of our state secrets 

16 before you have heard your cases. 

17 So, please feel free to call me. If you 

18 have any suggestions, I would be glad to hear from 

19 you. You are part of the system and we want your 

20 input as to how to make it better. 

21 So, thank you very much. You are 

22 discharged until your next day of Jury service . 
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1 The attorneys in the case, a lot of times, 

2 like to call up the jurors afterwards and find out 

3 what you were persuaded by and you were not persuaded 

4 

5 

6 

7 

8 

by. You are now free to discuss the case . 

If you would like to discuss it with the 

attorneys, you may. It's up to you. 

Thank you very much . 

9 (Jury escorted from the Courtroom at 3 : 34 

10 o'clock p.m. ) 

11 

12 JUDGE ROUSH: Mr. Axelson, would you 

13 prepare an order and present to me within 10 days, 

14 p lease? 

MR . AXELSON : I will do so . I wo uld like 15 

16 to speak with Mr . Schroeder. We may possibly ag r ee to 

17 a settlement before the order is sent . 

18 

19 

2 0 

21 

22 

JUDGE ROUSH: It's never to late to settle. 

Thank you very much. 

MR. AXELSON : Thank you, Judge. 

MR. SCHROEDER: Thank you . 
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19 
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22 
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(Hearing closed at 3:35 o'clock p.m. ) 
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operations Bulletin #140 
March 11, 1993 

. t 

Jim - Probably around next week or so, we need to get together and 
walk the parking lot, look at the d~magf over the winter for the 
asphalt. Just highlight what we need repaired and then get two or 
three bids on getting that done probably from some asphalt patched 
areas. 

Dorte- I need Kevin Nelson's social security number from Security. 
That is the part of his form I did not have filled out. If you 
could get me that at your convenience, I sure would appreciate it. 

Jim - It appears one of the globes on the drive lane on one of the 
entrance's came off, its now currently located in the vacant space 
opposite CPI Photo. Let's make sure we get that installed once 
it's get safe out there to drive the JLG around. 

Jim - In corridor 26 where we have about three sets of double 
doors, let's put a sign in one double door "Please Use These Doors" 
and make sure they're always working. And the other ones we won't 
worry too much about, but clearly right now it looks like two sets 
can't even get open. 

Ski - Let's make sure our guys whenever we lock down doors during 
mall hours, get the signs on the doors and point the arrow and say 
"Door Closed" for both directions to be sure no one tries to injury 
themselves opening it. f.AA, tJ E t-trr.f1'.€ D~ 

Jim - Up at entrance 3, we have some problems with that one door 
closing, you need · to work on it so it closes fairly tight. 
Unfortunately we have a lot of draft in there and we !have had 
numerous complaints from Taco Laredo. i 

Jim - After the snow melts, right in front of County Seat and 
Steven Windsor, look up on the bulkhead and we have got numerous 
water stains that we will need to get taken care of and painted 
over. Probably a little Kilz and white paint will help. · 

Jim - Get with Ski on his March 12, 1993 log, there a entrance in 
here that talks about an electric box and light strip tha~~ was 
shorting out. Talked about 9/39 and 9/40 getting involved. lease 
check that out with Ski and let me know what transpired and w at ·is 
the problem and is it fixed. 

Jim - GOt to get down and repair the lock at Larry's Cookies, it 
appears the fire department had to pry it open to check an alarm. 

6S1. 
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Jim - I have seen several write-ups regarding entrance 5 lo#k that 
is broken and needs repair and replacementJ, Please' gat with 
security or engineering, find out which one that is apd get it 
repaired . 

.. 
Dana - Let me know on the Security time clock what a new motor 
would cost. If that's more expensive or close to being what it 
would to fix a super time clock, we just may do that. 

All Department Heads - When you 1 re talking to store managers, 
assistant managers o.r store employees, you are not under any 
circumstance to say that we have looked at it, but we haven't done 
anything regar~of what the problem may be. Let me do that type 
of discussion with them all you have to do is access the situation 
as it is, but under no circumstance do you just indicate work has 
not been done even though it was identified a couple weeks ago. 
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operations Bulletin #19 

May 10, 1993 

•I 

. -~~.!-.P~r~~~-~-~-~ - .- . _I~pos_t;_q.:r~ . ~i).l pe closi.ng on Saturda·~, May 15, 
1993. 

Jim - Down here in the vacant space under DMV, we still have the 
remnants of the dustwall that weren't thrown in the open top. Need 
to get that cleaned up. I have already charged Frizzles for that 
and the other thing, we've got one of the globes that goes on the 
light poles out there and I would like it stored someplace else, 
maybe out in the mall-, storage area ~ deck. We need to get that 
taken care of before it walks on us. ~~ 

Dana - There is some pipe insulation down here in the 9pace, it was 
underneath DMV but it's all in the back corner close~to the mall 
management area, also one packagel of ceiling tile. Dana you might 
want to check and put the pipe installation someplace where you 
folks can use it. 

Jim - Get that one package of ceiling tile, probably can use it 
someplace else before it walks on us again. This is right as you 
come out of the door backway to electric room 5 and then take an 
immediate right. 180 degrees around, you will find it. 

Ski - I see on your log of May 8th, that the det~ was initiated, 
said AC-I key will not work in sprinkler room 12. Be more precise 
where sprinkler room 12 is. 

Ski- I've talked to orange Bowl and A & W Hot Dogs & More and both 
said they would voluntarily W, to impose the "No Smoking" in their 
stores as well. I don't know how successful they will be, I don't 
think Orange Bowl will be a problem, need to keep an eye

1
out for A 

& w, don't site, them but just let me know of any violations in the 
I log. ! 

Jim - With the table here for the folks with the blood pressure and 
everything. Need to make sure when we set it up, that on the same 
day, like about 2:00 or 3:00 p.m. we · come by and take it down 
instead of having to call every day. A.(}TOIA,(11u 

Jerry - Get three boxes of mall gray floor tile and 1 galton of 
paint down to Arthur Treachers. 1£-~ l 

/ ~- ,~,, 4,., ' 
Jim - Doors coming out of corridor 26 /looks like one of the 
protected plates there for the Von Dupren hardware has ·come loose. 
Need to get that repaired as soon as possible. 
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Jerry - · Met with Dan Richardson of Au Bon Pafh, . he will get back 
with me next Monday to discuss trash charges. Also lboking for 
rent relief . 

Dave - You might also want to be. concerned that Au Bon Pain is 
looking for rent relief in the future. 

Jim - I see where there's still a double set of doors down here at 
entrance 3 closed and locked up . Need to get those repaired as 
soon as possibl e. Keep them repaired. 

Jerry - Th i s is for Expressly Portraits, need electric shut-down 
Thursday night, midnight Friday morning. 

Jim - The exterior door at en~ra~ce one on the far left as you exit 
the buildi ng. Looks the ~ hinge is missin~ the top three 
screws~lso the closer arm looks like it's broken and coming loose 
from the top of the frame. We need to get that fixed and fixed 
immediately. 

Jim - On the doors like this we need to go around first thing in 
the morning and check all these. I don't think we are doing that 
on a daily basis. 

Jim - Let ' s get two gallons of mall gray paint down to Claire's 
Boutique. 

Jim - I was down in the housekeeping storage room and I needed 
magnifying glass because it was so dark down there. What do you 
say that we get the light bulbs changed out right away . 

. I 
Jim - Looks like down here at corrido~ 26, by the gas met~rs right 
here the e x terior doors . That protectM rods that are sitting over 
there by i t , looks like the lead anchors have come out of the brick 
work and it is just barely hanging on there. We need to make sure 
that's secure. 

Valerie - Checked out Harper's and Harper's is clean, so you can go 
ahead and tire up the check . L 
Jim- We need to get working on this laminate that ' s coming i ff, 
just have the guys start working on that. Gluing up that which is 
still there and then replacing that which is already fallen down . 
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Dana - See where also Schindler put on their little ma~ntenance 
list that the air intake scree" needs to be cleaned. Let's get 
that done right away. Hopefully this will prevent us from going 
off on thermal overload for the central court elevator. 

Jim - Also made aware of a roof leak in Sports Authority about 2/3 
of the way back on the left hand side. 1304 was the one who saw it 
and thought it may have been the results of a leak around a roof 
drain. We need to ·check that out, says see Heather,* ,t 
let's make sure we do that, I don't want Sports Author~ty on my 
neck as well. 

Dorte - Have we received a bill from c & P regarding checking the 
lines for focus pad down in engineering. I've got a PO outstanding 
for C&P #1012723 and I'm not sure if that work has been completed 
or not. 

Walt - ·Has that work been completed, I know we have had some 
problem with the focus pad we are checking out the telephone lines 
and I gave Dana that PO number. Anyway you can check and see if 
that's been used or not. 

Jim - We also have one outstanding PO for Fergerson Interprises, 
#1012713 dated March 4, 1993 for six sloan toilet kits and six d~a 
pop-up facets. I have not received the invoice on that, could you 
check and see what the status is and did we receive the material. 

Debbie - Need to know if the Gap has paid their $750.00 quarterly 
charge for storage area for January through March of 1993. 

·I 

Jerry - Check with the Gap and see if they want to continJe leasing 
this for another 12 month period. 11.lr ~fl,J, · 
Dorte - How about sending a follow up letter to~recis in regard to 
invoice #13 o and ~!!Y SJ'h t iu t eCJ!!irei te itwe~ #1iH: that haven't 
been paid. These were back in December 25th and 26th respecially of 
92. 

.< 
Dorte - Also we want to follow-up on the invoice for Impostor~ from 
January 8, invoice #140 that was to install an •cess panelll and a 
bulkhead for $142.74. Also you might want to send a letter to Jean 
Nicole regarding invoice #150. We send an initially letter out on 
2/3/93, this was to install "Ready To Apply" sign for their 
construction in Jean Nicole Plus for $58.91. We have received 
nothing back to date on it. 

Jerry - Call VA . Peddlar and see if he wants to lease that space 
for another month that he currently has temporary space that's H-8. 
same rate $25o.oo per month . Ye)f 



)Qi\.e 

' ./ 

) 

.j 

Page Four . I 
' '· 

,I 

Jerry- overflowing sink in the back room of J. Riggins ca~se~ alot 
of water damage on the carpets in Britches Great outdoors a~d also 
damage to about five ceiling tiles in the back area Of Casual 
Corner. 

Jim- We probably need to paint or refurished the entrance way, the 
ceiling to entrance way number 3 there if you look up, it really 
looks like it is in dire need of some work. 

Jim -After Allen's folks clean compactors, I suggest we might want 
to touch-up paint on .'some of them like number 3. The backside 
looks good but the front side could certainly use a touch-up. Af5o ~r~ 
i:S~. 

Jim - We need to go down and replace ceiling tiles in Casual Corner 
sometime this week, as soon as we're sure its all dried out up 
there . It's probably about six or seven tiles, we will put this on 
a bill to J. Riggins for the water damage that was incurred on 
Monday, the 19th. 

Walt- The space heaters up in the third level management corridor, 
appears half of them are still on, let's make sure we get those all 
turned off . 

Allen - Need to be sure Children's Place is cleaned for Moms and 
Moppets by close of business Tuesday. 

Jerry - Call K-T and find out when they are going to start our 
grass cutting. 

Jerry- Check Benningan's hallway, there been a complaint by Steven 
Windsor. I t's discussing. 

I 

Jerry - Check the number 8 escalator which is the down esc~lator at 
Limited Express for damage to the handrail. 

Jerry - Be sure and invoice Lott for $50.00 for repairing the 3 x 
3 section of drywall and painting it under the Macy ' .s bridge third 
level. 

Jim - How about checking out the electric switch down in sprinkler 
room 1, appears that the cover is off the switch and therejusual 
standing water there, to make sure we don't have anyone elect~ical. 
Let's get on this right away. 

Dave - The grass will be mowed starting Thursday morning according 
to K-T, weather permitted. 
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FAIRFAX HOSPITAL 
Department of Emergency Med icine 

3300 Gallows Road, Falls Church, VA 22046 698-3111 

DISCHARGE INSTRUCTIONS 

C~932 [/R 
CL.l~K. "'ll.lN 
CR 

r: · ..... :>n~uo 
• J ..... .J '- ..... - . 1 

4 2~ 93 
PATIENT IOErffiFICATION 

0 Abdominal Complaints 0 Epistaxis 0 Head Injuries 

0 Animal Bites 0 Ear Infection 0 Lacerations & Wound Care 

0 Asthma 0 Eye Injuries 0 Sprains I Contusions 

0 Back Strain 0 Fractures 0 U.R.I. 

0 Burns 0 Gastroenteritis 0 U.T.I. 

0 Corneal Abrasion 0 Fever Control 0 Vomiting I Diarrhea (Pediatric) 

0 Medication Instructions 0 Headache 0 Other Instructions 

0 X-Ray follow-up 

Time oH from work: _____ days 0 Culture result follow-up 

Other= - - ----- --- ----- - ·---- - ---------------------

SCHOOL OR WORK EXCUSE 

0 No school _ _ ___ ____ days 0 No work-------- 0 May return to school on ___ _ 

0 No Physical education _____ _ 0 Light duty for _____ days 0 May return to work on -----

Jhysic ian Signature 6()7 
AIRFA lC 1-1""' 0 ' .... ' -
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Fairfax City Imaging Ce1zter 

ANDREW SMITH MD 
6300 B SPRINGFIELD PLAZA 
SPRINGFIELD, VA 22150 

CLARK, ALLEN 

IMAGING CONSULTATION 
I 

10721 Main Street 
Fairfax, Vi~inia 22030 
Tel: (703) 591-6974 
Fax: (703) 591-3758 

Joseph P. Finido, M.D., Director 

008. 03/16/59 AOE: 34 TEL· (703)922-788f>xRAY· F0003116 

' TE O F E XAM · 0 6 I 1 0 I 9 3 OX: MRI ACHILLES TENDON RT, R/0 TORN ACHILLES TENDON 

KRI ACHILLES TENDON: 

CLINICAL INFORMATION: The patient presents with ankle pain. 

TECHNIQUE: Tl and FFE sequences were employed. Sagittal and axial 
projections as well as coronal projections were employed. 

FINDINGS: The study confirms frank abnormal signal in the distal portion 
of the Achilles tendon which increases on FFE sequences and is compatible 
with a disruption of the Achilles tendon . The study fails to demonstrate 

.ditional abnormality·. The flexor digitorum longus and flexor hallicus 
lonqus tendons are normal. The retrocalcaneal bursa is normal at this time. 
The. calcaneus and plantar aponeurosis are normal. There are mild 
degenerative changes of the talar navicular joint and tibiotalar joint. No 
intra-articular free fragments are appreciated . 

• 
IMPRESSION: FRANK TEAR OF THE ACHILLES TENDON, 2 1/2 TO 3 CM PROXIMAL TO 
THE INSERTION UPON THE POSTERIOR TUBERCLE OF THE ACHILLES TENDON. THE 
REMAINING LIGAMENTOUS AND TENDINOUS STRUCTURES ARE CURRENTLY NORMAL. 

Thank you for the consult. 

Joseph P. Finizio, M . D .~ 
6/10/93 
cv 



FAIRFAX OHTIItW F IIIC C I.INJ C: 

107 20 ~·l:drr St. Fnirfnx. VA :~~ 0 30 JUl l 5 1993 
o\lbert C. Co s nhonu, M. D. Hu hc n n. ~~~IJ rc: i · :t , l\ 1. 1 

NAME: /J/c:t<.-r1JoJ (~lvt- f fL 
HOME PHON::·;-B z 0 . "7 ~ ( I OTHER 

__ AGE:_;jL_nATE:_:]_~ I .5- ci 3 _ 
PIIONE TO REACH YOl l : 

COMPLA INT IS brie fly sta te 111otivc/ s for consultation : _ _ ]Qt J 4 C/~; J/c=-.S -J-<.:. ~--~~~L __ _ 
. I '(·; \.. :L.J.- J-t L \, I ~ : __ ·• _ _[ i i..L "1 . __ L-; ,k_,. 

DliP.AT ION: ' t-f -I '6- <13 I \ ':JI h L', 'J ____ _ 

IF YOU HAV~ PA!N/S give the _site_ or locotio_n. ( ~..' v.}C-r e~J~b /E-<t ) /)(1-C/( J, fc.:-<-·. 
~ ("' ~\') ; C'i_ Co~ . ( ~ c'L Is:' ,, ,• @ l c, -· r .0 

CIRCLE what applies to your PAIN: ~~ Part ~f the time mid Moderate 

Severe Ma<i e worse by: 'f?- r ~ O d ~ at S'\-Yl- ,.j. d \ '-- 3 
ACCID...ENT: If you were involved in an accident, give date t_j- f <&- (7 .3 
~' HOME . , AUTO ACCIDENT -----ro~T'"H,.,EI"'"lR~_....._ __ 
and location (place) ,Sg <'•.J 'i_\:1~ \ ~ f)'\ 11\.11 v- 0 

!re you seen at an Emergency Room? Please Circle : Fair Oaks Hospital 

C:~afr·f;~--~~ NO. VA. Doctors Hospital OTHER: ______________ _ 

Reston 

Please explai how the ACCIDENT occurred. __ .....::C::..:..H-:._:_:.~.::S:...:...,.::... ... ''""A'·,___..c=.J~=-.:....-r--~~r-::-:· __ \:..=-· ..:...\-___ _ 

E.. p . . . 

PAST ~IEDICAL HISTORY: 
J:.r ~ ·~l v.,- · __ ___:._ 

Do you have or have you ever nad (CIRCLE)? ~ 

~:::~~:a--@t-.JB-!_~e(....::~-:...::~1:...:::· .. ::..1.:,~::>-.· ~~-ro_b_:-flpl..<.~~....::.'-....::-._-_H_i_g_~...rB_lo.-:~:.....~'-·~:::..r~:e_~..:..:r:_~_r~~~--H-e-ar_t_A_tt_a_c_k __ A_n_gJ._·_n_a --n-ia_b_e_t_es __ 

Are you ALLERGIC to anything? . NO 

-f-C) \\.·L-, 
Please Explain: j { t'\.·,SS C. \ Cv d. ~c . 

I I 

'!' hunk 
LL :~l '-. 

L I ,·_ i... 
\. . 
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CLARK, Algernon 

CC : Injury right Achilles Tendon. 

DURATION: 04/18/93 

HISTORY: This thirty-four year old hair dresser 
said that he injured the right Achilles tendon 
in the Springfield l\1all when he was chasing a 
robber. His ; foot got caught in one of the mall 
doors and he sustained a crushing injury to the 
lower part of the leg. Went to Fairfax Hospital 
where he was examined and released. Then he 
stated under the care of a chiropractor who 
treated the injury with some kind of electrical 
stimulation. He is also being treated for his neck 
and lower back; he continues under the 
chiropractor's care for the neck and back. Th,e 
chiropractor tried to arrange to have the Achilles 
Tendon repaired following an MRI on 6/10/93 at 
Fairfax City Imaging Center. Apparently he was 
referred to an orthopedic surgeon who required 
money up front. He has been trying to get this 
tendon repaired and after (he says) a lengthy 
wait he was scheduled to be interviewed at So . 
Co. Health Center who referred the patient to 
lS. 

Patient is healthy. 

PHYSICAL: Examination demonstrated a well 

I I, .. , · . 1
\, I I ' I,. \h , ' ' """ llltl H• 

W, 
... 

\ 
} 

\ 
) I, 
' I· ' ... .. 

l 
\ 

~)~r 
I ~II 

developed, pleasant male who is not in acute distress. Examination of the left calf 
showed that there is severe atrophy of the calf muscle. Examination showed that 
there is a gap in the lower part of the Achilles approximately 2 inches above its 
insertion in the tuberosity of the calcaneous. Compression of the calf muscles on 
the right elicits no plantar flexion as opposed to the opposite side where there is 
a normal response. Fairly good ROM of the ankle present . 

h1R I showed rupture of the Achilles tendon. 

DIAGNOSIS: Ruptured Achilles tendon on the right ( 3 months old). 

TREATMENT: I told this patient that we are dealing with a bad situation here 
because of the 3 months delay since the time of injury. The tendon has retracted; 
the tissues are not as pliable as normal and a gap may persist. This will weaken 
the tendon and his question about having a normal foot and ankle as well as the 
ability to engage in sports is answered by the prospects being greatly diminished -
even if this had been a recent injury. Therefore he knows that we are NOT 
anticipating a perfect result here. He will require approximately 2 months 
immobilization in a cast with the foot in plantar flexion and the recovery of this 
normal positio~ will take some time. He will have to use an orthosis to prevent 
lorsiflexion of the foot for several months. It will b e several months of followup 

·:-Jhen we coulp give him some idea about sports/ activities. He is being referred 
back to So. Co. Health for routine lab work and he will be s cheduled for s urE;ery 
a t FOH in 6 days time . Patient will have to be admitted because a lengthy incision 
will be required. RDC/sk 

07/21/93 ADMIT TO FOil 
07/21/93 SURGERY: 

670 



CLARK, Allen (Algernon) 

him some of the complications that c 
0 0 , 

and naturally we cannot guarantee him a good result because of the time that has 

07/21/93 SURGERY (ADMITTED AFTER SURGERY because of 

This patient 
mormng and 
and ordered 

RDC/sk 

CHART NOTE 

was closed. 

followed in the office. RDC/sk 

straightening the 1mee and re 

BE DISCHARGED 07/22/93: HOWEVER 

This patient could not g;o home today; he still has a temp. of 102°. RDC/sk 

We from Bailey's that one of the family physicians 
Wl 

07/24/93 

l1DC/ sl;: 

S8\0N SI8J60Jd 

671 



CLAm~. Algernon 

RE-ADMITT ED TO FOil OI~ 07 /2 4 / 93 

07 / 25 / 93 (SUNDAY) : 
i nspect the wound . 

opened the cast in the hospital and made a window to 
No evide nce o f infe ction of the wound was found. RDC/ s k 

07 / 27 / 93 I PHONED THE HOSPITAL TODAY . Patient was checked by Dr. Casab ona 
yes terduy and de t ermined that h e is feeling fine . He has no fever a!'ld he is being 
DISCHARGED FROM THE ijOSPITAL today 07/ 27/93 RDC/sk 

AUS 2 1993 

CHART NOTE 07/ 29 / 93 
We hav e been trying t o get in touch with this patient - he lives in a shelter. We want 
t o check him this week . RDC / sk 

We inspecte d the wound t oday. RDC / sk 

AUG 6 f993 lt~t' J-\l.l~v\,~ 
I \ \. \ l ~\~-:_ '\ 'i)v~ ~ l t 
The cast was removed and the wound looks fine with no evidence of infection and no 
discharge except in a · small area measurin5 about 5-6 mm's where there is a slight 
openin~ of the wound and there is no drainage from it. The staples were removed 
and new short leg fibe rrrlas s ce.st was applied with the foot irl .slif;ht equinous . To 
:return in 3 days and we'll make a window. We apr,>lied Neosporin and Scarle t Red 
ointment. RDC / s k 

r 

\ 

!~Uo ~ D I '~s·~ ~ '( , \, \.. \-\.'-" l~~·\_~ (; t (I 

\Jindov1 r.1ade in the lower !")art of the lee and eY.&mination showed that t he _s 171all 
defect i s healin!=· very v1~ll \"lith JiG evidence of . in fec tion. ife ~ave . hm a 
prescription for the crthcs~s t o b e f.')Dlie d a ft ei1 tne cast is removed 1n e~!_jrcxmrat ely 
s wl~s. f r cr.1 the date of sur:_;er y . T~hie orthosis is to p revent dorsiflexion . };.DC / sk 

~i!s' 
The wound was ins pect ed a nd it looks fine . The small defect h as h eale d and the r e 
i s no drainage from the a r ea . He is to r e turn t o s ee me in 2 wks. RD C/sk 

AUG 31 1993 . ~, 

\ (/ r · 
'·· -- . ""' ) 

PHYSICAL ~ Examina tion re.Je~ls a ski n defect measurin g approximate ly 12 mm' s 
by 4 mm' s in the medial side which ap pears to b e cleaned . It was dressed with 
Elase. He is to r et urn to see me in a week. They ar e worldng to see if t hey 
ccn obtain a consult. RD C/sl• 



CLARK 1 Algernon 1 • 

I 1 I i I 

SEP 7 nq1 I . 
This patient is better. RDC/ sk 

· lL j' ~ f ,_ J L; ~ ; ' , 

-- ( '-·" \_ i.lk l~L I (\J·/ 

SEPTEMBER 07 I 1993: 
This patient is better. The small opening appears to be healing satisfactorily; there is no 
cirainage. The tendon does not appear to be exposed. We redressed the wound with s car le t 
red. He said that the brace has been ordered. RDC/sk 

SEPTEMBER 15, 1993: 

This patient is doing well. The small defect appears to be healed. I cannot see any 
discharg·e in the dressing o1• when the foot is squeezed. VIe redressed the wound today 
and applied scarlet red and antibiotic ointment. ROC/ sk 

SEP 2 2 1993 

This patient has the brace which look~;~ fine and is accomplishing its purpose - namely 
to prevent dorsiflexion of the foot. He has an area of 6-8 rnm by 4 mm that worries 
r.1e. He is to dab the area with hydrogen peroxide every-other-day; cover it with 
scarlet reci dressing that was given to him and then a bandaid. To use the brace 
cc,ntinuously. RDC/sk 

:EP .) 0 199) ·~f~ ,._.1\ 1· 

i I ' I . . ~ . 
I . 

oc; 1 t993 

10/01/93 PHONE CONVERSATION 
Patient said that he had to movE'\ and he has to go up and down stairs; also he needs 
a refill for medication that has to be non-narcotic. RDC / slc 

10/07/93 OFFICE VISIT 
This patient came todny; he was not wearing· the brace. The small defect was debridec, 
and a small piece of soft tendon came out. I told this patient to soak the area tHic.:: 
a day with boiled water, dry it and apply a bandaid. If this persists , we may have 
to take him to the hospital and under anesthesia, do a debridement. This patient has 
a job that is r;oing to start very soon. RDC I sk 

ocr 1 1 1993 
' . . 

\. •, 

{ : 
I . { I ' 

\ 
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CLARK, Algernon 

October ll, 1993 continued: 
This patient is still draining and I told him that we will have to do an exploration 
of the wound and perhaps remove part of the tendon . Patient will be scheduled for 
the surgery at Fair Oaks Hospital outpatient. Dressing change today. RDC/ sk 

PEOI~E CONVERSATION 
10/18/93: I talked to a plastic surgeon and we discussed the problem in this 
patient 1 The surgeon said that it is manditory that this patient rest after either n 
primary_ closure or a split thickness graft in that are& . If he keeps walkinE;, the 
ch&nces of getting this healed will be practically n,:,ne. We will try to get in touch 
with Mr . Algernon and emphasize that fact. This patient is movinb from one place 
to enother unfortunately, living in shelters. He just got a job and to comply with 
the restrictions here, it is goinr; to be difficult for him. He will need at least r. 
week tc 10 daJs of rest with elevation of the leg. We'll see what we can do for 
this ~ice &entleman. RDC/sk 

! ! .. J .-" ,·, j'·! ; .. 1 ·\. q~: ;_ l 
. (' 

- '·- : 1 

f 1_: 

t 



FOE 
SURGERY 10/20/93: Under ~;en. anesthesia and with the patient in the prone 
position and after prep of the skin with Beta dine, drape in the usual fashion, wound 
waE inspected . \"lound loo:r.ed fine with no evidence of infection. There was an aree. 
junt approxim~Jely 10-12 mm's in lenr;th now markedly closed, measuring- about 3-4 
r.1m's in widtt). no drninace from it. The wound v1as enlarged proximally and 
distally end exposed ten(ton R.s well a.:> th~ skin were rer:10ved. Mere. suture with 
}mot was rer.1oveci. Portion of tendon or fascia that we felt were devitalized were 
excised. The small defect wan closed after the wound was profusely ir ric;ated with 
antibiotic solution. Patient received 2 {;'rar:~s of nocephin IV. There was no problem 
approJrinatinc the sldr.. edges. Uo tension was required. The wound was totally 
closed leaving no dead space. lie tried to approximate sone of the muocle to ths 
previously draininG area in case a skin CTaft is needed. Short lee cast (fiberalass) 
applied. Patient tolerated the procedure well and was returned to the recovery roan 
in e~ccellent condition. RDC/sk 

OCT 2 9\993 LIJ-i.--·. - . t~~. .- . l l..l( •v- .f. 
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CLARK I Algernon 

10 /2 9/93 continued 
WINDOW MADE IN THE CAST AND THE WOUND INSPECTED. IT LOOKS DRY with 
no drainage . We squeezed it and no secretion came out. To return to see me in 5 
days to have the cast removed . Patient was warned that standing on his feet for 
extended periods of time could be extremely detrimental. RDC 1 sk 

NOV 3 199f ,\ ·:'" Lc "-
1-l '\ \.) : 

• I ~ '" . 

. ' 

~ i ' l" ~ .. I • 
I , I 

I. : I 

~ .1 1 

HISTORY: The wound looks fine with no drainage . It is well-closed, there is no 
redness . The sutures were removed and steristrips were applied . The patient was 
told not to disturb the steristrips, just wait until they fall off. I emphasized for 
him the need that he cannot engage in jogging, racewalking or any other physical 
activity. I:Ie can use the upper extremities but no exercises involving the lower 
extremities except the normal walking activity. He should use the brace that I 
ordered for him to prevent hyperextension. To be checked in one week . RDC / psc 

:;Jv 1 n 1993 
This patient is doing well. There is no secretion from the wound; there is a small 
area about 1 mm or less in diameter exposed but clean. We put a little bit of scarlet 
red and applied steristrips. We gave him 3" elastic bdge. to prevent swelling that 
could be extremely detrimental. He is a hair stylist and he has to stand on his feet 
but he should alternate standing on the feet with elevation. He should also sleep 
with the leg elevated·. 3" elastic bdge. given to him with instructions. He is to 
continue using the brace continuously . To return to see me in a week. 
RDC /sk 

lNOV 1 8 1993 :) , , . ( . ·, ··:. 
\' ~-· \, 

\\ -. 
\ 

This patient is doing 
healing satisfactorily . 
RDC / sk 

well. I can see no drainage from the wound that appears to be 
To keep the leg elevated and return to see me in a week. 



CLARK Al Ut~ • gernon 
\ 2 2 f~ 

This p t. a lent said that . - ·· 
and the wound 1 he IS doing f s weakness in ooks fine. 1 told t me; he_ hasn't had a . 
area. RDC / sk the tendon as a res~~s pfatlen.t and I em;:as~Ischar~e from the o havmg to r 1zed this fact th wound 

'ffB ···- ~ 1994 c~l--rr- -· 
, I 

' . ·~, 

emove one tend ' at there on to debride the 

~ H\'r . {(;!!f~~ 
SVL r _ kA'\Ave.-fu~- /\.Q~'lJ 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

ALGERNON (ALLEN) CLARK, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

FRANCONIA ASSOCIATES, et al., ) 
) 

Defendants. ) 

At Law No. 126947 

FINAL JUDGMRHT ORDER 

THIS CAUSE came to be heard on Plaintiff's Motion for 

Judgment, and in accordance with this Court's Scheduling Order, a 

jury was impanelled on the 16th day of August, 1994. And after 

the panel of thirteen was sworn, the Court and Counsel for both 

parties conducted a voir dire of the members of the panel. And 

the Court and the parties being satisfied that the panel was 

fairly and impartially selected, each side was permitted to 

exercise three strikes, leaving · a jury of seven, which was sworn. 

And Coun~el for each side was permitted to address the jury 

in opening statement, after which the Plaintiff proceeded to 

present his evidence. Algernon Clark, Peter Schubring, Alan 

Funk, Steve Johnson, Andrew Smith and Dr. Ruben Cabrera testified 

on behalf of the plaintiff. Gerald Robinson was called as as 

adverse witness by the plaintiff. Plaift~iff 'a etdtisit.e 1 

32, 35, 36, 37A, 38A, 38B, 38C, 39B, 40A, 40B, 

43E, 47 were admitted without 14-16, 18-

26, 35A, 40D, 45D were admitted over the 

sustained defendants' objection 

Defendants further objected 



to the admission into evidence of certain expert testimony by 

Alan Funk and Dr. Ruben Cabrera, which objection was denied a s to 

Mr. Funk's testimony and denied in part and granted in part as to 

Dr. Cabrera's testimony. Plaintiff then rested. Whereupon the 

Defendant moved to strike the Plaintiff's evidence on several 

grounds, which motion was denied. The Defendant then presented 

his evidence. Dr. Robert Gordon, Gerald Robinson, Merrill 

Sporkin, Brian Embrey and Jackie Figueroa testified on behalf of 

the defendants . The defendants also called Algernon Clark as an 

adverse witness. Plaintiff was allowed to use the document 

previously identified as plaintiff's exhibit 33 for impeachment 

purposes, to which defendants objected. Defendants' exhibit 1 

was admitted into evidence without objection. After the 

defendants rested, the Plaintiff then called Algernon Clark as a 

witness in rebuttal. The Plaintiff then moved to strike the 

Defendant ' s contributory negligence defense, which motion was 

denied. The judge, after discussion with Counsel as to the 

appropriate and necessary jury instructions and noting counsels ' 

objections to certain intructions , then read the law applicable 

to the case to the jury, after which the jury retired to 

deliberate . And after considering the matter, the jury returned 

with a verdict in favor of the Plaintiff, and fixed his damages 

at ONE HUNDRED TWENTY THOUSAND DOLLARS {$120,000.00). After 

which the seven members of the jury panel, each of whom was 

present throughout the trial, were excused by the Court. 

2 



. ./ 

It is THEREFORE ORDERED, ADJUDGED, and DECREED, that the 

Plaintiff ALGERNON CLARK, sometimes also known as ALLEN CLARK or 

ALLAN CLARK, shall have judgment of the Defendants FRANCONIA 

ASSOCIATES and THE FISCHER GROUP, INC. in the amount of ONE 

HUNDRED TWENTY THOUSAND DOLLARS ($120,000.00), plus costs and 

interest at the legal rate from the date of this Order. 

ENTER this £__ day of kt~ , 1994. 

Jb~b 
I ASK FOR THIS: 

R. Axelson, sq. (Virginia Bar #14098) 
Jones Street, #30LA 

Fairfax, VA 22030 
(703) 591-9096 
Counsel for Plaintiff ALGERNON CLARK 

SEEN AND OBJECTED TO FOR THE REASONS NOTED ON THE RECORD IN THE 
PRESENCE OF THE COURT REPORTER AND FOR THE REASONS NOTED IN THE 
DEFENDANTS' TRIAL BRIEF AND BECAUSE THE JURY'S VERDICT IS NOT 
SUPPORTED BY THE EVIDENCE OR THE LAW AND IS THE PRODUCT OF 
SYMPATHY FOR THE PLAINTIFF: 

k d C. 2c.M.ooill!\ lctra 
David C. Schroeder, Esq . {Vitginia Bar #27496) 
MURPHY McGETTIGAN RICHARDS & WEST, P.C. 
Suite 700, King Street Station 
225 Reinekers Lane 
Alexandria, Virginia 22314-2822 
Counsel for Defendants FRANCONIA ASSOCIATES and 
THE FISCHER GROUP, INC. 
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VIRGINIA 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

ALG£1(~ CLA~( ) .CIIANCBRY/LAW NO: 

Plaintiff(s), ) rc._h9Y7 
VERSUS ) 

rA:M c 6 N uJ.. A5.JoC.l ATES.. ) 

EJ-A' ) Defendant(s) - L 

This cause came on to be heard on the J bTH day of ~(P.f.(M~lf~ , 199/f 

on ~aia~iff' s/Defendant' s motion for -INoV 011 .N (W T/(_1 A l 
Upon the matters presented to the Court at the hearing it is 
ADJUDGED, ORDERED and DECRRKD as follows: 

fJ\ OJ] o .H J'FtJ J £}.?. 

SEEN: 

~ cl K CkOb()jv-, 
Counsel for Plaintiff(s)i Counsel for Defendant(s) 



ASSIGNMENTS OF ERROR 

1. The jury erred in imposing liability for negligence on 

the Mall because all of the evidence indicated that Clark had 

exceeded the scope of his invitation (thereby losing his status 

as an ~invitee~ ) and there was no evidence or contention that t he 

Mall acted willfully or wantonly as to Clark. 

2 . The trial court erred when it declined to rule that 

Clark was guilty of contributory negligence as a matter of law 

when the evidence was uncontradicted that Clark had sustained his 

injury while in the midst of a voluntary and risky attempt to 

rescue the mere property of another. 

3 . The jury erred in imposing l iability against the Mal l 

when it was apparent that Clark's description of how the accident 

occurred, which was Clark's entire evidentiary basis on the issue 

of causation, is contrary to the laws of physics and reason and 

therefore could not have happened . 

4. The jury erred in imposing liability for negligence on 

the Mall when there was no evidence which suggested the Mall knew 

or should have known that there was a dangerous condition 

involving the closing speed of the door. 

5 . The trial court abused its discretion in admitting into 

evidence the opinions of Clark' experts, Alan Funk and Dr. Ruben 

Cabrera, when those opinions were based on assumptions and 

opinions without evidentiary support and constituted opinions on 

matters outside of those experts' respective fields of expertise. 






