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of the Complainants for a temporary injunction pending a 
hearing, and the 1natter was argued by counsel. 

Upon due consideration, it is adjudged and ordered that 
said motion for temporary injunction pending a hearing, be, 
and the same is denied to which counsel for complainants 
objected and excepted. . 

It is further adjudged and ordered that the Petition for 
injunction filed herein and this cause is set for hearing on 
the merits on the 20th day of December, 1966. Counsel for 
petitioners are directed to file such 1nemorandum as they 
desire on or before Decetnber 7, 1966, and counsel for de
fendants, Grasty, Co-Executor, and "\V. Holmes Clare, Co
Executor are thereafter directed to file such Inemorandlnn 
as they desire on or before December 15, 1966. 

And this cause is continued. 
Enter this 29th day of Nov., 1966. 

RAYNER "\T. SNEAD, JndgP 
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PLEA IN 

The defendant vVilliam T. Grasty, Executor, by counsel, 
respectfully submits that this Court ought not to take further 
cognizance of this the Petition in this chancery proceeding 
praying an injunction against him, because it is not per
sonally verified by an affidavit of the Petitioners, or either 
of them, as required by Code of Virginia (1950) § 8-620. 

'Vherefore said defendant prays judgment whether this 
Court can or ""ill take any further cognizance of the action 
aforesaid. 

BOLLING R. POWELL, 
GEORGE A. HORIUN, JR. 
Counsel for defendant William '11

• 

Grasty, Executor 

page 18 VERIFICATION 

STATE OF VIRGINIA 
COUNTY OF ,To-,vit: 

William T. Grasty, defendant, in the above styled cause, 
being duly sworn, says that the allegations therein contained 
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are true except so far as they are therein stated to be on 
infor1nation and that so far as they are therein stated to be 
on inforn1ation, he believes them to be true. 

'VILLIAM T. GRASTY 

Taken, sworn to and subscribed before me, a Notary Public 
in and for the State and County aforesaid, this 14th day of 
Decem her, 1966. 

~~Iy cmnmission expires Sept. 8, 1968. 

Filed Dec. 15, 1966. 

page 19 } 

• 

IIELEN S. "\V ALSif 
Notary Public · 

B. B. BI~ACII, D. C . 

DE1IURRER 

The defendant "\Villia1n '1\ Grasty, Executor, by counsel, 
states that the Petition for injunction in this chancery pro
ceeding is not sufficient in law for the following reasons: 

1. The Petition does not allege facts sufficient to show 
that said Defendant is guilty of "willful, deliberate and reck
less actions" which risk "subjecting the said estate to sub
stantial penalties, interest and other charges and of losing 
the benefit of the election of the optional valuation date for 
estate tax purposes and the selection of a fiscal year for 
incon1e tax purposes, all to the great expense and detriment 
of the estate of '\lhich l1e is fiduciary." 

2. The Petition does not allege facts sufficient to sl1o'v 
that said Defendant bas violated anv fiduciarv duties to the 

Petitioners herein. "' · 
page 20 } 3. The Petition does not allege facts sufficient 

to show that the Petitioners herein are entitled to 
the in.iunctive relief sought or to any other relief. 

4. The Petition does not allege facts sufficient to show that 
the Petitioners will suffer im1nediate and irreparable dan1age 
unless said Defendant is enjoined as prayed. 

5. The Petition does not allege facts sufficient to show that 
Petitioners do not have an adequate remedy at law. 
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6. The Petition does not allege that by this Court's ruling 
of October 11, 1966 and its Decree of November 15, 1966, in 
Chancery Cause No. 3183, the Court absolved said Defendant, 
as co-executor, from any responsibility to the Com1no1nvealth 
of Virginia or to the United States 'vith respect to filing said 
Virginia and Federal income tax returns, the inheritance 
tax return and the estate tax return, and fro1n any liability 
for the payment of said txesa. It is the adjudication of this 
responsibility and liability that said Defendant seeks in the 
mandam~£S proceeding and ad1ninistrative proceeding. 

Filed Dec. 15, 1966. 

page 21 ~ 

BOLLING R. PO,VELL, JR. 
GEORGE A. HORKAN, JR. 
Counsel for Defendant "\Villian1 T. 
Grasty, Executor 

B. B. BEACH, D. C. 

• 

ANS"\VER 

The defendant William T. Grasty, Executor, by counsel, in 
answer to the Petition filed in this cause states: 

1. The said defendant ad1nits the allegations contained 
in Paragraphs "1"; "3"; and "4" of said Petition. 

2. The said defendant denies the allegations contained in 
Paragraphs "2"; "5" and "6". 

3. By wav of further answer to said Petition defendant 
alleges·: · 

(a) In the ntanda,'1n1£S proceeding he instituted in the Cir
cuit Court of the City of Richrnond on Nove1nber 

page 22 ~ 1, 1966, the said defendant as co-executor seeks an 
adjudication of his responsibilities and liability to 

the Common\vealth of Virginia for filing Virginia income and 
inheritance tax returns, a question not adjudicated by this 
Court in its ruling of October 11, 1966 or in jts Decree of 
November 15, 1966 in Chancery Cause No. 3183. 

(b) In the administrative proceeding he instituted in tlw 
Internal Revenue Service, the said defendant, as co-executor, 
seeks an adjudication of his responsibilities and liability to 
the United States for filing Federal income and estate tax 
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returns, a question not adjudicated by this Court in its rul
ing of October 11, 1966 or in its Decree of November 15, 1966 
in Chancery Cause No. 3183. 

(c) The aforesaid 1na.nclanuts proceeding and administrative 
proceeding are in the best interests of the estate and those 
entitled thereto in that the adjudication of the issues therein 
presented are necessary to determine whether the estate is 
being properly administered 'vHh respect to the taxes in
volved and 'vhether the tax returns required by la'v and 
regulations have been, and are being, filed. 

(d) Should the Circuit Court for the City of Riclunond 
andjor the Internal Revenue Service sustain the defendant, 
William T. Grasty's contention that the tax returns re
quired by law and· regulations have not been filed, it 'vill be 
because of the misfeasance of the defendant N. I-Iolmes 
Clare, co-executor, and The Chase Manhattan Bank, co
executor, who filed the tax returns involved notwithstanding 
the objections thereto of the defendant \Villiam T. Grasty, 
co-executor; and should the estate be subjected to penalties, 
interest and other charges or be prejudiced in any other 
way by such illegal action of N. Holmes Clare, co-executor, 

and The Chase Manhattan Bank, co-executor, in 
page 23 ~ undertaking to file tax returns not con1plying 

with the requirements of law and regulations, the 
Petitioners herein 'vill have a completely adequate legal 
remedy to surcharge said N. Holmes Clare, co-executor, and 
The Chase ~fanhattan Bank, co-executor, and recover any 
such dan1ages from them and the securities on their bonds 
as co-executors. 

(e) The Court does not have jurisdiction to enjoin the 
defendant from pursuing his legal remedies before the Cir
cuit Court for the City of Richmond or before the Internal 
Revenue Service of the United States. 

Filed Dec. 15, 1966 . 

• 

BOLLING R. PO\VELL, J·R. 
GEORGE A. HORKAN, JR. 
Counsel or Defendant Willia1n T. 
Grasty, Executor 

B. B. BEACH, D. C. 
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page 26 ~ 

This cause having con1e on to be heard on petitioner's 
petition for an injunction, this 20th day of December 1966, 
upon the appearance of all parties by counsel, and of the 
defendants in person, and having been argued by counsel, and 
it appearing to the court that a temporary injunction should 
issue, it is hereby 

ORDERED, ADJUDGED AND DECREED, That the de
fendant, 'Yilliarn T. Grasty, individually and as an executor 
in accordance 'vith the will of Robert Vanderpoel Clark, Jr., 
deceased, and the order of the court entered ~larch 15, 1965, 
his agents, attorneys, servants, employees, and all other per
sons acting on his behalf, directly or indirectly, be, and they 
hereby are, enjoined from: 

(a) prosecuting his action seeking a writ of mandamus 
against C. H. }.iorrissette, the state tax commissioner of 
Virginia, instituted by said vVilliam T. Grasty as executor 
in civil action A-191.0, on or about November 1, 1966, in the 
circuit court for the City of Richmond, Virginia; and 

(b) prosecuting other proceedings described by the said 
defendant, 'Villiam T. Grasty, executor, as adn1inistrative 
proceedings instituted before the Internal Revenue Service 
of the United States, on or about November 9, 1966, and in the 
national office of said service; and 

(c) instituting or prosecuting any other judicial, 
page 27 ~ adn1inistrative or other proceedings or action re-

lating to the Federal or Virginia estate or inheri
tance tax returns, filed or to be filed by or on behalf of the 
estate of said Robert Vanderpoel Clark, Jr., or seeking a 
ruling or other determination or guidance, fonnal or in
formal, with respect thereto. 

And this injunction shall re1nain in full force and effect 
until such tilne as any appeal in Chancery Number 3183 in 
this court is finally detern1ined or disposed of by the Supreme 
Court of Appeals of Virginia and the record thereof shall 
have been returned to and filed in this court, and thereafter 
until such ti1ne as the said defendant, 'V'illiam T. Grasty, 
shall l1ave given all of the other parties hereto by their re
spective counsel reasonable notice that l1e intends to ask that 
this injunction be dissolved, so that the 1natter 1nay be heard 
and a detennination made bv this court as to whether this 
injunction shall be dissolved or made permanent. 

To all of 'vhich the defenulant, William T. Grasty, ex
ecutor, by counsel noted his objections and exceptions. 
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ENTERED: This 20th day of December, 1966. 

page 41 ~ 

RAYNER ,r. SNEAD 

• 

~IOTION TO VACATE AND 
DISSOLVE INJUNCTION 

Willia1n T. Grasty, Executor, Defendant, in this cause, by 
Counsel, n1oves the Court to Vacate and Dissolve the In
junction entered by the Court in this cause on December 
20th, 1966, and as grounds for his Motion states : 

1. The Court erred in enjoining the Defendant, vVilliam 
T. Grasty, Executor, fr01n further prosecuting his pending 
manda'IJ'I/lts proceeding in the Circuit Court of the City of 
Richmond ('Villiam rr. Grasty, Co-Executor of the Estate of 
Robert V. Clark, Jr., Deceased, vs C. II. 1\'lorrissett, State 
Tax Co1n1nissioner, C01nn1onwealth of 'Tirginia, CA-A-1910, 
Circuit Court of the City of Riclnnond, Virginia) because 
under Code of Virginia ( 1950), Section 8-611, the Court did 
not have jurisdiction to enjoin further prosecution of said 
mandant1ts proceeding then pending in the Circuit Court of 

the City of Richmond. 
page 42 ~ 2. The Court erred in refusing to hear and ad-

judicate Defendant's Plea in Abate1nent and his 
Demurrer to the petition for an injunction, as required by 
Rule 2 :1, Rules of the Supre1ne Court of Appeals, and in 
granting the injunction 'vithout hearing and ruling upon said 
Plea in Abate1nent and Dmnurrer. 

3. The Court erred in awarding the injunction when there 
'vas no con1petent sworn testhnony by affidavit or otherwise 
establishing plaintiff's equity as required by Code of Vir
ginia ( 1950), Section 8-620. 

4. The Court erred in awarding the injunction 'vithout re
quiring the plaintiffs to post the injunction bond required by 
Code of Virginia (1950), Section 8-623. 

5. The Court erred in cl1aracterizing its injunction as 
"tmnporary" when in fact and in la'v it is riot temporary 
since the Court did not prescribe a definite and specific period 
of ti1ne for it to re1nain in effect as required by Code of Vir
ginia ( 1950), Section 8-614. 
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6. The Court erred in characterizing its injunction as "tem
porary" when in fact and in la\v it is not temporary since the 
Court did not prescribe a definite and specific period of time 
for it to ren1ain in effect which \Vould be no longer than 
necessary to hear and adjudicate plaintiffs' petition for an 
injunction on its merits. 

7. The Court erred in enjoining Defendant from obtaining 
a timely hearing before and adjudication by the U. S. Trea
sury Department, Internal Revenue Service, concerning his 
responsibilities, obligations, authority and liability as Co
Executor for the preparation and filing of the U. S. Estate 
tax return and incon1e tax returns as Co-Executor of this 
Estate and paying all taxes due thereunder in tl1at; 

(a) The Court is 'vithout jurisdiction to enjoin Defendant 
from exhausting his administrative remedies before the U. S. 

Government in a timely manner; 
page 43 ~ (b) The Court's injunction denies to the De-

fendant due process and equal protection of law 
before a duly constituted administrative agency of the United 
States in violation of the Fourteenth .Amendment to the 
Constitution of the United States. 

8. The Court erred in enjoining Defendant froin having 
his day in Court before the Circuit Court of the City of 
Richmond and froin obtaining an adjudication by that Court 
of his responsibilities, obligations, authority and liability 
as Co-Executor to the Com1non\vealth of Virginia for the 
preparation and filing of the Virginia inl1eritance tax return 
and the incon1e tax returns and paying all taxes due there
under as Co-Executor of this Estate, in that; 

(a) The Court is \vithout jurisdiction to enjoin Defendant 
from exhausting his judicial reinedies in a timely manner 
before the Circuit Court of the City of Richmond; 

(b) The Court's injunction denies to the Defendant due 
process of law before a duly constituted Court of the Com
nwnwealth of Virginia 'vith jurisdiction to hear said man
da.m~ts proceeding, all in violation of the Fourteenth Amend
ment to the Constitution of the United States. 

9. The Court erred in enjoining Defendant from obtaining 
a timely hearing and adjudication of his responsibilities, ob
ligations, authority and liability for the preparation and 
filing of U. S. and Virginia tax returns and for paying all 
taxes due thereunder as Co-Executor of this Estate, when, 
on the record of this cause; 

(a) There is no competent showing of the plaintiffs' legal 
standing to bring this suit; 

(b) There is no competent showing. that plaintiffs do not 
have adequate re1nedy at law; 
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(c) There is no competent sho\ving that plaintiffs will suffer 
immediate and irreparable damage unless the De

page 44 ~ fendant is enjoined from exercising the judicial 
and administrative remedies available to him under 

the la\v of Virginia and of the United States. 
10. The injunction was hnprovidently granted. 

DATED this 15th day of February, 1967. 

Filed Mar. 3, 1967. 

* 

page 45 ~ 

* 

* 

* 

G. A. HORKAN, JR. 
BOLLING R. PO"\VELL, JR. 
Counsel for Willia1n T. Grasty, 
Co-Executor, Defendant 

vV~L D. IIARRIS, Dep. Clerk 

DECREE 

This cause came on to be heard this day upon the petition 
of Suzanne D. Clark and Elizabeth D. Clark; the separate 
answers of defendants N. Holmes Clare and vVilliam T. 
Grasty; the 1notion of defendant vVilliam T. Grasty to con
tinue the cause; the demurrer and plea in abatement of de
fendant ~7illian1 T. Grasty; the record in N. IIolmes Clare, 
Executor, etc. v. \Villia1n T. Grasty, Executor, etc., et. al 
(Chancery File No. 3183 in this Court); the injunction en
tered herein Dece1nber 20, 1966; and the motion of defendant 
\Villia1n T. Grasty to vacate and dissolve the said injunction 
issued herein; the affidavit of Le\vis B. Greenbaun1, of counsel 
for the defendant N. I-Iolmes Clare, sworn to February 23, 
1967 in opposition thereto; the Order Filing Stipulation en
tered this day, and the petitioners and said defendant N. 
Holmes Clare having denied the allegations of the said mo
tion to vacate and dissolve; and the 1natter was argued by 
counsel. 

The Court being of the opinion that the said injunction 
hereinbefore issued should remain in full force 

page 46 ~ and effect until such time as any appeal in 
Chancery Nun1ber 3183 in this Court is finally de

terinined or disposed of by the Supreme Court of Appeals 
of Vir6rinia and the reco.rd thereof shall have been returned 
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to and filed in this Court, and thereafter until such thne as 
the said defendant, "'\VHlia1n T. Grasty, shall have given all of 
the other parties hereto by their respective counsel reason
able notice that he intends to ask that this injunction be dis
solved, so that the matter may be heard and a determination 
made by this Court as to whether this injunction shall be dis
solved or 1nade pennanent, all as provided in the Court's 
Order of December 20, 1966, it is hereby, 

ORDERED, ADJUDGED AND DECREED that the ~lo
tion to ·vacate and Dissolve the Injunction filed by the de
fendant, "'\Villian1 T. Grasty, is ltereby denied. 

To all of the foregoing defendant "'\Villiam T. Grasty noted 
his objections and exceptions on the g1·ounds stated in the 
n1otion to vacate and dissolve. 

ENTERED this 3rd day of 1\{arch, 1967. 

RAYNER ,r. SNEAD, Judge 

Entd. :Niar. 3, 1967. "'\Vl\JI. D. I-IARRIS, Dep. Clerk 

page 58 ~ 

NOTICE OF APPJ~A.L AND 
ASSIGNA-IENTS O:B, ERROH 

Counsel for 'Villian1 T. Grasty, Executor in accordance 
with the "'\Vill of Robert Vanderpoel Clark, Jr., Deceased, and 
the Order of this Court entered l\Iarch 15th, 1965, Defendant 
in the above styled Chancery Cause, hereby gives Notice of 
Appeal fro1n the Final Judgn1ent and Decree entered lwrein 
on l\{arch 3, 1967. 

The said vVillian1 T. Grasty, J~xecutor, will petition the 
Supren1e Court of Appeals of Virginia for an Ap

page 59 } peal and S'ltp.e'rsedeas with respect to said Final 
Judgtuent and Decree and hereby sets forth his 

Assigntnents of Error as follows : 
1. The Court erred in enjoining the Defendant, 'Villian1 '11

• 

Grasty, Executor, fron1 further prosecuting his pending nut'll

dam'lts proceeding in the Circuit Court of the City of Rich
nlond (vVillian1 T. Grasty, Co-Executor of the Estate of 
Robert V. Clark, Jr., Deceased, v C. IL ~{orrissett, State Tax 
Commissioner, Conunonwealth of Virginia, CA-A-1910, Cir-
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cuit Court of the City of Richmond Virginia) because under 
Code of Virginia (1950) Section 8-611, the Court did not l1ave 
jurisdiction to enjoin further prosecution of said 1nandam.us 
proceeding then pending in the Circuit Court of the City of 
Riclunond. 

2. The Court erred in refusing to hear and adjudicate 
Defendant's Plea In Abatement and his Demurrer to the Pe
tition for an injunction, as required by Rule 2 :1, Rules of the 
Supreme Court of App(:~als, and in granting the injunction 
and then in refusing to dissolve it, \Vithout hearing and ruling 
upon said Plea In Abatement and Demurrer. 

3. The Court erred in awarding the injunction and then 
refusing to dissolve it, w·hen there \Vas no co1npctent sworn 
testimony by affidavit or otherwise establishing plaintiffs' 
equity as required by Code of Virginia (1950), Section 8-
620. 

4. The Court erred in awarding the injunction and then in 
refusing to dissolve it, without requiring the plaintiffs to post 
the injunction bond required by Code of Virginia (1950), 
Section 8-623. 

5. The Court erred in characterizing its injunction as "teni
porary" when in fact and in la\v it is not tern

page 60 r porary since the Court did not prescribe a definite 
and specific period of ti1ne for it to remain in effect 

as required by Code of Virginia (1950), Section 8-614. 
6. The Court erred in characterizing its injunction as 

''ternporary" when in fact and in la\v it is not ternporary since 
the Court did not prescribe a definite and specific period of 
thne for it to re1nain in effect \vhich \vonld be no longer than 
necessary to hear and adjudicate plaintiffs' petition for an 
injunction on its merits. 

7. The Court erred in enjoining Defendant frorn obtaining 
a timely hearing before and ajudication by the U.S. Treasury 
Departrnent, Internal Revenue Service, concerning his respon
sibilities, obligations, authority and liability as Co-Executor 
for the preparation and filing of the U. S. Estate tax return 
and income tax returns as Co-Executor of this Fjstate and for 
paying all taxes dne thereunder, and then in refusing to dis
solve said injunction, in that; 

(a) The Court is without jurisdiction to enjoin Defendant 
fr01n exhausting his adrninistrative remedies before the U. S. 
Government in a timely nmnner; 

(h) The Court's injunction denies to the Defendant due 
process and equal protection of la\\r before a duly constituted 
adrninistrative agency of the United States in violation of the 
Fourteenth Amendment to the Constitution of the United 
States. 
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8. The Court erred in enjoining Defendant from having his 
day in Court before the Circuit Court of the City of Richmond 
and from obtaining an adjudication by that Court of his 

responsibilities, obligations, authority and liability 
page 61 r as Co-Executor to the Com1non,vealth of Virginia 

for the preparation and filing of the Virginia in
heritance tax return and the income tax returns and paying 
all taxes due thereunder as Co-Executor of. this Estate, and 
then in refusing to dissolve said injunction, in that: 

(a) The Court is 'vithout jurisdiction to enjoin Defendant 
from exhausting his judicial rmnedies in a timely manner 
before the Circuit Court of the City of Richmond; 

(b) The Court's injunction denies to the Defendant due 
process of la\v before a duly constituted Court of the Com
mon\vealth of Virginia 'vith jurisdiction to hear said n~an
damus proceeding, all in violation of the Fourteenth Amend
ment to the Constitution of the United States. 

9. The Court erred in enjoining, and then in refusing to 
dissolve said injunction, Defendant from obtaining a timely 
hearing and adjudication of his responsibilities, _obligations, 
authority and liability for the preparation and filing of U. S. 
and Virginia tax returns and for paying all taxes due there
under as Co-Executor of this Estate, 'vhen, on the record of 
this cause: 

(a) There is no con1petent sho,ving of the plaintiffs' legal 
standing to bring this suit; 

(b) There is no competent showing that plaintiffs do not 
have adequate remedy at law; 

(c) There is no competent sho,ving that plaintiffs \viii 
suffer imtnediate and irreparable damage unless the De
fendant is enjoined from exercising the judicial and ad
Ininistrative rmnedies available to hhn under the la-w of Vir-

ginia and of the United States. 
page 62 } 10. The granting of the injunction and the re

fusal to dissolve it was improvident. 

DATED this 6th day of March, 1967. 

Filed 1\far. 7, 1967. 

BOLLING R. POWELL, JR. 
GEORGE li .. HORK.AN, JR. 
Counsel for William T. Grasty, Co
Executor, Defendant 

B. B. BEACH, D. C. 
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page 80 ~ 

• • 

~IEMORANDUM OPINION 

The questions presently before the Court in these two cases 
concern the administration of the estate of Robert Vande
poel Clark, Jr. To answer these questions necessitates a 
review of the records in these cases and the records of other 
proceedings involving this estate. 

Robert Vanderpoel Clark, Jr., hereinafter called testator, 
a resident of Fauquier County, Virginia, died testate in New 
York City October 4, 1964, leaving an estate valued at from 
nineteen to hventy-six million dollars of which $300,000.00 to 
$400,000.00 of real estate, tangible and intangible personal 

property was in Fauquier County, Virginia. The 
page 81 ~ great bulk of the estate consisting of intangible 

personal property "ras held by the testator in 
New York. His 'vill 'vas dated January 26, 1962, and probated 
in the Surrogate Court of the County of N e'v York on October 
16, 1964, and in this Court on February 1, 1965. 

Testator's mother, Suzanne D. Clark and his wido,v, Eliza
beth D. Clark, hereinafter called beneficiaries, are the prin
cipal beneficiaries of the estate and both are parties in these 
proceedings. The testator in his will nan1ed The Chase 
Manhattan Bank and N. Holmes Clare, a Ne'v York attorney 
and his for1ner counsel and draftsn1an of the 'vill executors 
"of all 1ny assets 'vith the exception of my Virginia assets 
'vhich 'vill consist only of my real property in Virginia, any 
tangible personal property situated in that State, and any 
funds on deposit in banks located in Virginia". lie named 
N. 1-Iolmes Clare and 'Villiam T. Grasty hereinafter called 
Clare and Grasty respectively, executors "for my Virginia 
assets". "Letters testa1nentary and letters of trusteeship" 
'vere directed to be issued to the executors and trustees by 
the Surrogate's probate order of October 14, 1964, and pur
suant to said order Clare and The Chase Manhattan Bank 

qualified as executors and trustees under the will 
page 82 ~ in New York. Grasty signed waiver of citation in 

connection with the New York probate. By letter 
of January 14, 1965, to the Clerk of this Court, Grasty re
nounced his right to qualify "as an Executor of the Virginia 
assets". This letter evidently 'vas 'vritten as the result of an 
agreement between Grasty and the firm of Caplin, Battle 
and I-iarris dated November 18, 1964, which recited that 
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Grasty considered pri1nary probate should be in Virginia 
but Clare would not modify probate proceedings in Ne\V 
York. This agree1nent which \\ras signed by Caplin and 
Grasty provided that Grasty will renounce the executorship 
in Virginia and \vill not qualify as executor, and if asked by 
the estate, Caplin will act as attorney for the estate in 
Virginia. It further provided that in consideration for serv
ices already rendered by Grasty, and upon Grasty's agree
rnent to give further assistance "Caplin will remit to Grasty 
50% of any net fee (i.e. total fee, less any unrein1bursed 
out-of-pocket expenditures) received by Caplin from the 
aforesaid estate; provided, however, that in no event will 
Caplin be obligated to pay, nor shall he pay, Grasty more 
than $20,000.00". 

It was also agreed $5000.00 ·would be \vithheld 
page 83 ~ by Caplin to cover indebtedness of Grasty to the 

testator. By letter of February 2nd, to the Clerk 
of this Court Grasty retracted the renunciation and asked 
to be per1nit.ted to qualify on the estate. By letter of Feb
ruary 1, 1965, and check the agreed fee of $20,000.00 less 
$5000.00 and interest was forwarded to Grasty by the Battle 
finn. By letter of February 8, 1965, G. A. Horkan, Jr., 
counsel for Grastv returned the said check to the Battle firm. 

Over the objections of the beneficiaries and Clare, Grasty 
was allowed to qualify \Vith Clare as executor in this Court 
by order of March 15., 1965, upon payment of probate taxes 
and costs of $25,946.67 on the total estate estimated at 
$19,448,000.00. No appeal was taken from this order. 

Virginia inheritance taxes of over one million dollars 
on the total estate have been paid; state and federal income 
taxes have been paid; federal estate taxes of over 51;2 1ni1lion 
have been paid. 

There was renunciation of the will hy Elizabeth D. Clark 
on October 2, 1965. 

r:rhe principal and controlling issue in these proceedings 
arises out of the dispute between Grasty and Clare 

page 84 ~ as to \vhether the whole estate should be adminis-
tered under the laws of ·virginia because of the 

doctrine of 1nobilia sequ.~tn.t~t.r personam and Virginia Code 
Section 64-131, or whether the intent of the testator as set 
forth in his will should govern and the "Virginia assets" be 
ad1ninistered in Virginia and all other assets in N cw York 
pursuant to the lex sit'lls doctrine. , 

The Court has resolved this issue in Chancery Cause 3183, 
by decree dated N ove1nber 15, 1966, frmn which Grasty seeks 
an appeal. In this nine page decree, the Court spelled out the 
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intent of the testator and the duties and obligations of the 
executors 'vith respect to the ad1ninistration of the estate. 

The intent of the testator as set forth in l1is will was 
ilnminently plain that he desired all of his estate except his 
"Virginia assets" achninistered under the laws of New York. 
This Court so adjudicating then deterrnined there was no 
policy or statute that prohibited this intent from being carried 
out by the executors under the terms· of the \viii. 

In this respect it is important to ren1ember that no creditor, 
or other person was found to be prejudiced by this ruling 
and the beneficiaries of the estate expressly requested that the 

testator's intent in this regard be affirn1ed. 
page 85 } The doctrine of mobilia sequ.unt'ltr 1Jrsona1n 

'vhich counsel for executor Grasty so strongly 
urged tl1e Court to consider and follow by bringing the 
New York assets to Virginia is meant to aid in the adrninistra
tion of estates and to assist in carrying out the testator's in
tent and not to frustrate or thwart that intent. In my 
opinion to have applied the doctrine to the ad1ninistration 
of this estate 'vould have 1neant that the intent of the testator 
would have been ignored and the estate 'vould have under
gone burdens01ne expenses for no benefit to anyone. See the 
excellent article on uconflict of Laws and The Adininistra
tion of Decedent's Personal Property" in Virginia Law Re
view, Volume 46, page 1345. 

Before the conclusion of the proceeding involving the con
struction of the "rill, Grasty attetnpted to have certain of the 
federal and state tax returns declared null and void because 
he had not signed these returns although the tax authorities 
had indicated no dissatisfaction with then1. In this regard 
he filed a proceeding in the Circuit Court of the City of 
Riclnnond on N ove1nber 1, 1966, asking that Court to issue 
a writ of nuJ.ndam/us against C. II. Morrissette, the State Tax 
Co1nmissioner, compelling him to 

(1) require all tax returns of the Clark estate be jointly 
1nade and signed by both Clare and Grasty; 

page 86 ~ (2 & 3) to reject as nullities the Virginia in-
come tax return and the Virginia inheritance tax 

return filed by Clare. 

Deetning this and the silnilar requests to the Internal 
Revenue Department to be in derogation of the decree of this 
Court of November 15, 1966, without benefit of the estate and 
in fact detrimental thereto and perceiving no useful purpose 
to be served thereby this Court on the petition of the bene-
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ficiaries of the estate in its discretion enjoined Grasty from 
prosecuting the rna.ndamus proceeding and administrative 
proceedings instituted before the Internal Revenue Service 
and frorn instituting other judicial, administrative or other 
proceedings relating to the federal or ·virginia estate or 
inl1eritance tax returns. The injunction of December 20, 1966, 
is to re1nain in effect u~til Chancery Cause 3183 is finally 
deterrnined by the Supreme Court of Appeals of Virginia. 

On February 15, 1967, Grasty by counsel filed a motion to 
vacate and dissolve the temporary injunction previously en
tered alleging the grounds therefor. It appearing to the 
Court that the injunction was temporary, that a :final de
termination of all questions in the cause could be made at a 
later tin1e, that it was beneficial for the estate for the injunc
tion to remain in full force and effect and that the rights 

of no person would be prejudiced by having the 
page 87 } injunction remain in effect until such time as 

there is a :final determination of the question as to 
whether Grasty is a lilnited or general executor, the motion 
to dissolve "ras denied. 

~rhe present motion for a limited dissolution of the in
junction by Grasty so that he rnight determine his responsi
bility in regard to filing tax returns for the estate is denied 
for the follo,ving reasons : 

1. There 'vould be no benefit to the estate by a limited 
dissolution of the injunction. 

2. The decree of November 15, 1966, and Virginia statutes 
defined Grasty's responsibility. 

3. Federal la'v and instructions issued by the Internal 
Revenue Department also sufficiently delineate his responsi
bility in regard to the federal estate taxes. 

4. It would be a detriment to the estate and the beneficiaries 
thereof for him to continue to litigate and appear in ad
Ininistrative proceedings to have his responsibilities defined 
when they have already been defined. 

The beneficiaries of the estate filed a suit to remove Grasty 
as executor of the estate on N overnber 21, 1966, 

page 88 } alleging substantially the sa1ne grounds as in the 
injunction petition they filed against him; i.e. his 

(Grasty's) activities relating to tax matters. There was a 
motion by the beneficiaries to consolidate this 'vith the in
junction suit, Chancery Cause 3295. The n1atter 'vas con
tinued by order of November 29, 1966. On December 15, 1966, 
counsel for Grasty filed a motion to quash service of motion 
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for his removal. On December 20, 1966 counsel for Grasty 
filed a motion for a continuance \Vhich was granted. On Jan
nary 20, 1967, an amended rnotion to quash service of motion 
for rmnoval was filed by counsel for Grasty. On February 
13, 1967, counsel for Clare moved that the motion to remove 
he consolidated with Probah~ File 382. On February 15, 1967, 
after considering briefs and argument of counsel the Court 
denied the 1notion of Grasty to quash service and denied the 
nwtion of the beneficiaries to rernove him as executor. On 
March 3, 19fl7, the Court took under advisement the 1notion 
of beneficiaries and Clare to vacate the decree of February 
15, 1967; the n1otion to consolidate and the motion to remove 
Grast~'· On ~iarch 27, 1967, the Court considering there \Vas 
no objection by counsel for Grasty scheduled the cause for 
further hearing on all issues raised by the pleadings. 

RC:\asons for the adverse ruling on the objec
page 89 ~ tions rnade by counsel for Grasty to procedural 

1natt0rs need not be outlined since the motion for 
removal is denied. 

The 1notion to consolidate with probate proceedings num
ber 382 is denied because: 

(1) This is \vithin the discretion of the Court and no suffi
cient reason to consolidate has been shown. 

(2) Probate procedure 382 is n1ade an exhibit in Chancery 
Cause No. 3296 \Vhich in effect makes it a part of Chancery 
Cans~ No. 3296. 

Tlw ruotion to remove Grasty as an executor is denied for 
the following reasons : · 

(1) 1-Ie was enjoined frorn doing the acts \Vhich the bene
ficiaries no\v state are grolmds for his removal. Having 
obtained the relief by the injunction which they no\V seek in 
this suit, (~Olnp]ainants have no good cause to seek the re
Jnoval of Grasty as executor. 

(2) The estatP is h<~ing administered pursuant to previous 
directions of this Court which has continuing jurisdiction to 

see that tlwse directions are carried out. 
page HO ~ (3) Although the record indicates there is fric-

tion hehYN'n the two executors this alone is not 
grounds for re1noval of one. There is no allegation or evi
dence that Grast~" is guilty of any fraud, breach of trust or 
gross neglect that "rould justify removal. See Wilson v. 
!(able, 177 ·va. 668. This case and the citations therein set 
forth some of the grounds for ren1oval of a fiduciary none 
of which appear in the case at bar. 
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In all of these proceedings involving this estate there seen1s 
to be little if any conflict in the evidence and not great 
enough conflict in the law to justify the extensive litigation 
that has taken place. The executors should cease and desist 
from bickering between the1nselves, resolve any disagree
Inents they have and proceed to adn1inister this estate as 
expeditiously and economically as possible for the benefit of 
any creditors and the beneficiaries. 

The decrees previously presented 'vill he entered this lst 
day of June, 1967: 

Filed Jlme 5, 1967. 

page 21 ~ 

RAYNER V. SNEAD, Judge 

B. B. BEACI-I, Dep. Clk. 

• 

• 

The Court: Now, it semns only reasonable for this Court 
to take whatever action is necessary to see that its decrees are 
carried into effect until they are reversed by the Court of 
Appeals. 

It see1ns to rne that in taking these actions against the 
Federal authorities and against the state tax authorities, that 
you are trying to go beyond the tenus of this decree of 
November 15, 1966 'vhich attempted to define our au-

thority. 
page 22 ~ So, it seems only reasonable that you defer any 

attack on these returns until your rights are ad
judicated by the Court of Appeals in smne manner differently 
from the way this Court has adjudicated the1n. 

This injunction seen1s only reasonable and necessary to 
uphold a decree entered in this Court on Novmnber 15, 1966. 

N O'W, I am not n1aking any final adjudication on the in
junction suit, of course, until I hear the evidence or until 
I rule on the de1nurrers; but certainly, temporarily until 
we can get a 1nore definitive action or definitive ruling, cer
tainly you shouldn't proceed to attack these returns that have 
been regularly and duly filed and regularly and duly accepted 
by the tax authorities. 

If you point out something to the Court that shows that 
they are erroneous or fraudulently filed or that they 'vill be 
costly to the estate, of course you should proceed; but simply 
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because Mr. Grasty hasn't signed them, that is ridiculous to 
this Court. 

• • 

page 23 ~ 

• • 

The Court: I will tell you how I 'vould suggest that you 
proceed. . 

I 'vould proceed with all due speed to get before the Court 
of Appeals in Chancery 3183. 

Mr. Powell: We will do that, Your Honor. 
The Court: Then you may have some more authoritative 

guidelines. But until you do that; there is a ruling in the 
Court of Appeals, the injunction 'vill continue in effect . 

• • 

The Court: This is a temporary injunction. I will hear all 
of these other matters when you get a ruling on 

page 24 ~ this in the master case, 3183. 
This is a tmnporary injunction. I am not en

tering any permanent injunction on this. 
J\!Ir. Powell: N o,v, is the Court no'v entering an injunction 

at this point of the proceeding? I a1n a little confused. 
The Court: Yes, there is no question about that. I an1 

asking that you proceed regularly and not attack the estate 
and not cause it burdens of defending all of these suits until 
you know 'vhat your authority is. Let the Court of Appeals 
direct you as to what your authority is and how far you can 
go. Then you will kno'v; you will know what you are supposed 
to do when you get a ruling in this suit for the construction 
of the will. 

• • • 

page 25 ~ 

• • • 

Mr. Po"rell: I take it, then, it is the disposition of the 
Court this tnorning, silnply to enter a temporary restraining 
order. 

The Court : That's correct. 

J 
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Mr. Powell: Now, can we define-of course, we will note 
our objection and exception to entering such an order to 
protect our position on the record. There are several features 
of the order-

The Court: This should have been done. If I had had any 
idea you were planning to attack this estate in the manner 
that has been alleged here, or without ruling on the merits 
of the case, I 'vould have made this part of the November 15, 
1966 decree. 

• 

A Copy-Teste : 

Howard G. Turner, Clerk 
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