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IN THE

·supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1825
IDA JYI. TYLER, Plaintiff in Error,

versus
CITY OF RICHMOND, A MUNICIPAL CORPORATION,
Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Iionorable Chief Justice and Associate Justices of
the Supreme Court of Appeals of Virginia:
Ida M. Tyler, by this petition, respectfully represents:
That she is aggrieved by final judgn1ent entered by the Hustings Court of the City of Richmond, Part II, on the 18th day
of May 1936 in a certain action at law by notice of motion for
judgment 'vherein petitioner was plaintiff and the City of
Richmond, a municipal corporation, was defendant. The said
judgment of which the petitioner complains was rendered in
favor of the defendant.
Petitioner is advised that errors to her prejudice were committed by the trial court such as to warrant and call for a review and reversal of said judgment, and a writ of error by this
court is therefore prayed for.
In this petition the parties are referred to as plaintiff and
defendant in accordance with the position occupied by them
respectively in the trial court.
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BRIEF STATElVIENT OF FACTS.
The plaintiff, Ida M. Tyler, a married woman, employed
by the American Tobacco Company; as a laborer, on the night
of July 10, 1935, at about 10:30, was returning to her home
at 1308 Bryant Street, in the City of Richmond from a visit.
She walked down Coulter Street and went upon the sidewalk
near an alley a. short distance from her home and while walking along the sidewalk hung her toe in a chain attached to the
toli''gue of a sprinkler owned by the City of Richmond, the defendant, throwing her violently to the ground and seriously
injuring her head, arm, side, back and chest. The sidewalk
was unpaved and there was grass growing upon it and the
nearest street light was a half a block from the scene of the
injury, and at that part.icula.r point it was very dark (Rec., p.
16). This sprinkler owned by the City of Richmond was
placed upon a vacant lot with its tongu-e ·extending across the
entire sidewalk to within 3 ft. of the curbing (Rec., pp. 1632-43), attached to the end of this tongue next to the curbing
were chains (Rec., pp. 15-31). These chains extending on to
the sidewalk were obscured by the grass (Rec., p. 15). There
were no lights nor any warnings on the sprinkler nor the
tongue thereof ( R-ec., p. 15). The sprinkler had first been
placed on the lot about two weeks prior to the injury by the
City of Richmond and was later r·emovecl and brought back
some five days or a week prior to .the injury (Rec., p. 29). The
tongue had been removed from the sprinkler sometime prior
to the injury and 'vas brought back either Friday, Saturday
or Monday prior to the injury. The injury occurred on a
Wednesday (Rec., pp. 30-31). This tongue was placed in its
position in the sprinkler and refitted and new chains attached
to it (Rec., p. 31) by the City of Richmond (Rec., pp. 31-32-36),
and allowed to remain there obstructing the sidewalk.
At the conclusion of the plaintiff's evidence, before any
evidence was introduced on behalf of the defendant, the defendant moved the court to strike the evidence upon the ground
that the plaintiff had not shown either actual or constructive
notice to the City of Richmond of the obstruction on the sidewalk (Rec., p. 46), which motion the court sustained upon that
ground and the additional ground that the plaintiff was guilty
of contributory negligence (Rec., pp. 46-47), and instructed
the jury that the court had struck th-e evidence and the plaintiff could not recover without any evidence, whereupon the
jury returned a verdict in favor of the defendant, to which
the plaintiff, by counsel, excepted. ·
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ASSIGNMENT OF ERROR.
The court erred in striking the Plaintiff's evidence.
ARGUJ\IENT.

Is it a condition precedent to plaintiff's recover:y that the
City of Richmond must have notice of a defect or obstruction
on its sidewalks created by itself?
We think the answer to this question is obvious, and that
is that no such notice is necessary or required. Counsel for
the defendant, in his motion to strike the evidence, stated that
they were entitled to notice "either act'l.lal or constructive".
Can there be lack of actual notice of the· presence of a condition or defect created by the party claiming lack of notice f
Isn:., the fact that the City of Richmond created the defect of
itself actual notice of its existence Y This proposition of law
is so well settled in Virginia that in all of the cases in which
the defect was created by the city itself the point i~ not made
on behalf of the defendant. This Honorable Court in the case
of City of Portsmouth v. House1nan, 109 Va. 554 at 560 approved the following instruction which we quote in part:
''But they must further believe from the evidence that the
said iron plate was removed by the defendant or with its
knowledge, actual or constructive. * * *"
It is thus seen that this court has clearly taken the position
that no notice is necessary where the defendant itself creates
the defect. On this point we find the following in C. J ., page
711, section 477, Notice of Defect or Obstruction:
''Where the facts show that the defect or obstruction was
caused by the direct act of the municipality or its officers, the
municipality is liable irrespective of notice, and hence such
notice neerl not be pleaded * * *.''
~~~ ~~ ?-1

~ See also Goshen v. Alford, 154 Ind. 58(Allen Co~tnty v. Ba-.
~ ~on, 96 Ind. 31-~ lJI!adison Cownty v. BrouYJ~, 89 Ind. 48; Austin
'" v. Ritts, 72 Texas 391.; Indianapolis v. Scott, 72 Ind. 196.
Again in 29 C. J. at page 690, section 453, we find the following:

"Neither a municipality nor a person causing a defect or
obstruction of the highway is as a rule liable for injuries
to travelers in the absence of actual or constructive notice of
the defect or obstruction. Where, however, the defect was

4

Supreme Court of Appeals of Virginia.

caused by the direct act of the municipality or its authorized
agmzt the m/unicipality is liable irrespective of notice and
the fact that notice as a condition precedent to liability is
expressly provided for by statute is immaterial.''

Num-erous cases arc cited in support of this quotation,
among· wh~ch are Pratt v. Cohasset, 177 ~lass. 488; Hager v.
JVharton Township, 200 Pa. 281; Boltz v. Sulliven, 101 Wis.

608.

(~-

f

----"'----~

In the case of Bailey v. City of Winston, 72 S. E. 966, 157
N. C. 252, it is held:
''That the doctrine of express notice is not r-elevant on the
question of a city's notice of a defect in a stre-et, when the
very danger i.s created by the city itself or by someone under
its direction, since there notice is necessarily implied.''·
In the case of Wilson v. City of Wheeling, 19 W.Va. 323;
42 American Reports 780 it was held where the ground of an
action against a municipal corporation for injuries received
from a defective· street is the misfeasance on the part of the
·corporation, its officers, or servants, which causes the street
to be then out of repair, no other notice to the corporation is
necessary to its liability.
In Dillon on Municipal Corporations, section 1712, (1020)
it is said:
''The ground of the action is either positive. misfeasance
on the part of the corporation, its officers, or servants, or by
others under its authority, in doing acts which cause the
streets to be out of repair, in which case no other notice to the
corporation of the condition of the street is essential to its
liability. ' '
There are numerous other authorities holding that under
such circumstances no notice is necessary, but for the sake
of brevity we will refrain from citing any other authorities on
this point as it seems the law is well settled. We therefore
respectfully urge that the trial court committed reversible
error in sustaining the motion to strike the evidence of the
plaintiff upon this ground.

CONTRIBUTORY NEGLIGENCE.
We know of nothing in the record that could be pointed out
as evidence of contributory negligence, unless it is the state-
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ment of the plaintiff at page 16 of the record where .she was
asked the following question :

''Q. Were you looking where you were walkingY
''A. No, sir, I was just coming along walking like I always
did.,,
It is apparent that the ''no, sir'' was a slip of the tongue
and not intended to convey the meaning that she was not looking where she was walking, for in the same answer she says,
"I was just coming along walking like I always did". The
plaintiff was not an educated woman, an employee of a tobacco
factory, unable to sign her name, and it is not surpri~ing that
she should become confused on the witness stand and her
language be not entirely clear. However, in considering the
question of contributory negligence, the whole evidence must
be considered; this Honorable· Court very pointedly announced
this doctrine in the very recent case of V. E. <t P. Co. et als.
v. Ford, 186 S. E. 84, advance sheets July 16, 1936, at page 86:
''In this connection it should be remembered that even on
a demurrer to the evidence we look to the entire testimony
of the witness and not to some isolated statement.''
and considering her .evidence. as a whole it is seen that the
plaintiff was walking on the sidewalk in the usual manner in
the nighttime with the chains over 'vhich she tripped obscured by grass and bushes (Rec., pp. 15-16), at a point that
was very dark. Under such circumstances, the. question of
contributory negligence should be left to the jury, if in fact
there is a scintilla of evidence of contributory negligence
shown, and this is especially true upon a demurrer to the evidence or a motion to strike as this Honorable Court clearlv
stated in the case of Higgins v. Southern Rwy., 116 .va. 890, ~1:
page 8,'96:
''Negligence cannot be conclusively established by a state
of facts upon which fair minded men will differ. C. <t 0. Ry.
Co. v. Shipp, 111 Va. 381, 69 S. E. 925; Boyd v. Southern Ry.
Co., 115 Va. 11, 78 S. E. 548. It is a well established rule, that
when the consideration of the evidence is taken from the jury
by demurrer to the evidence, if the jury could have found
therefrom that the demurrer was free from negligence contributing proximately to the causes of his injury, the court
must so find.''
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This l!onorable Court again in the case of Glass v.
dleston, 155 Va. 143, at 148, said:

H~td

'',This court has repeatedly held that whether particular
f.acts constitute negligence is a question for the determination
of the jury under proper instruction and there is no need to
cite the cases.''
And again in the mise of Bashford v. Rosenbaum Hardware
Co., 120 Va. 1, at page 10, says:
''A person passing along a sidewalk in a city is required to
use ordinary and reasonable care and diligence to avoid danger, but what is such ordinary and reasonable care depends
upon the circumstances of ·each particular case, and is a question of fact for the jury. A pedestrian upon such sidewalk
may ordinarily assume that the sidewalk is in a reasonably
safe condition for travel. To hold that such person is absolutely bound to keep his or her .eyes constantly fixed on the
sidewalk, in search for possible holes or other defects, would
be to establish a manifestly unreasonable and wholly impracticable rule.''

PRESUMPTION THAT SIDEWALK IS SAFE FOR
TRAVEL.
In considering the question of plaintiff's contributory negIig·ence, it must be borne in mind that she had the right to
presume that the sidewalk was reasonably safe for travel.
This is clearly pointed out in the case of Jones v. Massie, 158
Va. 121, at 128, where. it is said :
''The law is well settled that a person using a ~treet o·r public way in the ordinary manner has the right, in the aosence
of knowledge to the contrary, to act on the presumption that
the street or way, throughout its entire width, or so much of
it as is intended for travel, is in a reason,ably safe condition,
and he is not required as a matter of.law to be on the. lookout
for defects or obstructions therein. City of Richmond v.
Courtney, 32 Gratt. 792; 43 C. J.1078; Bedford City v. Sitwell,
110 Va. 296, S. E. 471; City of Richmond v. Rose, 127 Va. 772,
102 S. E. 561, 105 8. E. 554."
See also to the san1e effect Osborn v. Be·rglund, 159 Va.
258.
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The effect of the trial court's action in striking the evidence
in this case is to hold as a matter of law that a pedestrian must
walk upon the sidewalk with eyes glued to the ground in search
of unknown defects and obstructions; that such is not the law
is clearly pointed out by this Honorable Court in the case of
Sta;unton v. Kerr, 160 Va. 420, at 425:
''Travelers along the public streets are not bound to keep
their eyes at every moment on the pavement, but they are
bound to exercise reasonable and ordinary care to avoid danger."
It is therefore settled la'v that there was no duty on the
plaintiff in walking on the sidewalk to keep her eye'S to the
ground in search of possible defects or obstruction; hence it
'vas not negligence for her to walk as she stated she was walking.

''I was just coming along walking· iike I always did.''
Even where there is a duty to be performed, the failure to
perform such duty, even though it amounts to negligence, will
not bar recovery unless it contributed to cause the injuries.
See Gaines v. Carnpbell, 159 Va. 504 at. 511, where it is said:
''Three people should not undertake to ride on an ordinary
motorcycle, and if the crowding thus occasioned contributes
to an accident, they have themselves to blame; but recovery
cannot be defeated merely because Mabel Campbell was negligent. Negligence is no defense unless contributory.''
In the instant case there is absolutely not a scintilla of evidence that had she been walking with her eyes glued to the
ground that it would have prevented her fall and injury; on
the contrary all of the evidence on this point clearly shows
that the chain which hung her foot was obscured by grass
and bushes (Rec., pp. 15-16-32-33-44).
We confidently assert, therefore, that there is no evidence
in this record sufficient to even carry to the jury the question
of contributory negligence, and certainly there is nothing in
the record on this point showing contributory negligence as
a matter of law. The trial court therefore committed reversible error in sustaining the defendant's motion to strike the
evidence.
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EVIDENCE SHOULD NOT BE STRUCK BEFORE ALL
OF THE EVIDENCE IS IN.
While we feel that we have shown that the plaintiff's evi~.
dence should not have been struck at all, to further show the
court's mistaken view of the law governing tlle case, we point
out the trial court's premature action in sustaining the defendant's motion to strike the evidence at the conclusion of
plaintiff's evidence and before the introduction of any evidence on behalf of the defendant. That this practice is improper is well set out in the case of Leath v. Richmond, etc.
R. Co. 162 Va. 705 at 710 'vhere this Honorable Court, speaking through Hudgins, J., said:
''The tendency seems to be growing to so extend the use
of the motion to strike plaintiff's evidence as to deprive litigants of the benefits contemplated by the Code revisors in
section 6251. We, therefore, repeat what we have heretofore
said that trial courts in considering motions to strike plaintiff's evidence should in every case where there is any doubt
on the question overrule the motion. The use of this motion
as a means to defeat plaintiff's action should be confined and
applied only to those cases in which it is conclusively apparent
that plaintiff has proven no cause of action against defendant.
Too often in tort actions plaintiffs are put to the delay and
expense of ·obtaining in this court a reversal on this ground,
which of necessity requires a new trial.''

WHERE STATEMENTS CONFLICTING JURY TO DETER~IINE WHICH TO ACCEPT.
From the defendant's standpoint, the best that ~an be said
concerning the plaintiff's testimony on the question of contributory negligence is that she made conflicting statements.
We do not admit that the plaintiff stated she was not looking
in·the sense· that she was not exercising ordinary care. However, for the purpose of argument, if we assume she did make
such statement, she further stated that she was walking as
she usually did (Rec., p. 16) and she showed by her statement
of the circumstances, that is, the darkness, grass and bushes
obscuring the chain which threw and injured her, and the testimonv of her other witnesses so offset and conflict with this
view of the plaintiff's isolated statement, as to whether or
not she was looking, as to leave the question one for the jury
to determine as to what she did mean and as to which statement they would accept. Under such circumstances, the law

Ida M. Tyler v. City of Richmond.
is plain as pointed out in the case of IJtlotor Coaches v.
154 Va.148:

9
A~tstin,

''Counsel for defendant contended that the jury should not
have given credence to the t~stimony of the witness Stout
because of his inconsistent stat~ments, and that with Stout's
evidence ignored, the evidence of the plaintiff is wholly insufficient to support the verdict. The credibility of the witness
Stout was a jury question pure and simple. The fact that a
witness makes inconsistent statements in regard to the subject
matter under investigation does not render the testimony of
the witness nugatory. It is the province of the jury to pass
upon such inconsistent statements and to give or withhold its
assent to the truthfulness of the particular statement.''
It is thus seen that adopting the theory of the plaintiff's
evidence most adverse to the plaintiff, the question of contributory neg-ligence in the final analysis was a question for
the jury and the court erred in striking the plaintiff's evidence on that ground.
CONCLUSION.
It seems to us the issue presented here is clear and simple.
The plaintiff showed that she was injured by a defect or obstruction on the sidewalk created by the defendant itself. The
defendant therefore was chargeable with actual notice of its
negligence. The plaintiff further showed that she was injured
by tripping over a chain obscured on a public sidewalk by grass
and bushes and at a point which was very dark, she could not
therefore be said to be guilty of contributory negligence as
a matter of law, for even though she was not walking with
her eyes glued to the· ground she was under no duty so to do
as she had a right to assume the sidewalk was in proper condition, and furthermore the record wholly fails to disclose
that she could have or would have discovered the defect or
obstruction had she been looking for it, but on the contrary
the record shows that the chain over which she tripped and
fell was at a dark point and ebscured by grass and bushes.
The trial court therefore we aver committed reversible error
in sustaining the defendant's motion to strike the evidence
at the conclusion of the plaintiff's evidence, which action of
the court warrants a reversal and new trial upon the merits
of the case.
In consideration of the foregoing, the petitioner respectfully
prays that she be granted a writ of error and that the action
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of the lower court in entering judgment for the defendant be·
reviewed and reversed and a new trial granted.
The petitioner prays leave to state orally, by counsel, the
reasons for reviewing the decision of the low.er court and
prays that she be granted an o.pportunity for such oral presentation.
·
The -petitioner avers that on the 4th day of September, 1936,
prior to the filing of this petition with the clerk of this court,
a typewritten copy of this petition was delivered to Honorable
James E. Cannon and J. E. Drinard, counsel of record for
the defendant· in the trial court.
The petitioner further prays that she may be allowed to
adopt this petition as and for her opening brief on the hearing
of this matter before this court.
A.nd petitioner will ever pray, etc.
IDA. 1\L TYLER, Petitioner.
iBy Counsel.

L. C. O'CONNOR and
W. C. PARKINSON,
Counsel for Petitioner.
We, L. C. O'Connor and W. C. Parkinson, attorneys practicing in the Supreme Court of Appeals of Virginia, do certify
that, in our opinion, there is such error in the record accompanying this petition that the judgment complained of should
be reviewed and reversed.
Dated at Richmond, Virginia, this 4th day of Se"ptember,.
1936.
L. C. O'CONNOR.
W. C. PARKINSON.
Received Sept. 4, 1936.
M. B. WATTS, Clerk.
November 11, 1936. Writ of error awarded by the court.
Bond $300.

M.B.W.
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RECORD
VIRGINIA:
Pleas had before the Hustings Court, Part II, of
of Richmond, Va., on the 18th day of May, 1936.

th~

City

Be it remembered that heretofore, .to-wit: on the 18th day
of September, 1935, came the Plaintiff, Mrs, Ida M. Tyler and
filed the following notice of motion for judgment against the
defendant, City of Richmond, a municipal corporation, towit:
Virginia:
In the Hustings Court Part II, of the City of Richmond.
Mrs. Ida M. Tyler, Plaintiff,

v.

City of Richmond, a municipal corporation, Defendant.
NOTICE OF MOTION FOR JUDGMENT.
To City of Richmond, a Municipal Corporation.
Take notice that on the 5th day of October, 1935, at 11 :00
o'clock A. 1\L, or as soon thereafter as Mrs. Ida M. Tyler, hereinafter called the_ plaintiff, can he heard, she will move the
Hustings Court, Part II, of the City of Richmond, Virginia,
for judgment against you, City of Richmond, a municipal corporation, hereinafter called the defendant for the sum of FIVE
THOUSAND DOLLARS ($5,000.00), due to the plaintiff by
the defendant, by reason of the following facts:
That heretofore, to-wit, on and before the lOth day of July,
1935, the defendant, City of Richmond, a municipal corporation, owned, operated and controlled a certain wagon or vehicle, which its servants, agents or employees left in such a
position or manner that it and the tongue and chains
thereof obstructed the public sidewalk on
page 2 ~ the south side of Littlepage Street between
Bryan Street, and Coalter Street, in the City
of Richmond, Virginia, and it was tl1e duty and duties of the
said defendant to keep the aforesaid public sidewalk free from
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all obstructions and defects of which it had knowledge or
should have had knowledge, construct and maintain the public
sidewalk in a safe condition for persons lawfully using same,
properly light obstructions to said public sidewalk for the
safety of persons lawfully using same, give proper and reasonable warning of any dangerous condition existing on public sidewalk, and to create no nuisance so as to injure any
person exercising due care in using the public sidewalk and
more particularly the plaintiff herein.
Yet the said defendant, disregarding its said duty and duties aforesaid, did by its agents, servants, or employees on
and about the lOth day of July, 1935, carelessly, negligently,
recklessly and unlawfully placed and maintained a wagon or
vehicle owned, operated and controlled by the City of Richmond, a municipal corporation in such a. position that it and
more particularly the tongue and chains attached thereto obstructed the public sidewalk on the south side of Littlepage
Street between B.ryan and Coalter Streets, in Richmond, :Virginia, and failed to maintain said public sidewalk in a safe
condition for persons lawfully using it, and said defendant
failed to properly light the sidewalk and obstruction to the
sidewalk, and failed to give proper and reasonable warning of
the dangerous condition created, and created a public nuisance
by obstructing said public sidewalk; and as a direct and proxiInate result of the acts afor.esaid the plaintiff herein while
exercising due care on her part while walking upon said sidewalk on or about the lOth day of July, 1935, about 10:30
o'clock P. 1\L, was caused to fall with great force
page 3 ~ and violence upon the vehicle, tongue, chains, sidewalk and street curbing, whereby she was seriously
and grievously injured in and about her head, face, neck, shoulders, arms, hands, back, chest, abdomen, hips, legs, feet. and
other parts of her body, both internally and externally, and
s.he was thereby permanently injured and disfigured and
caused to suffer great bodily pain and mental anguish, and
was prevented thereby from following her usual affairs for
a long space of time, and caused to expend large sums of
money endeavoring to be cured of her said injuries.
All to the damage of the plaintiff in the sum of Five Thousand Dollars ( $5,000.00).
And in conformity to la.w for such cases made and provided
the plaintiff, on or about the 5th day of September, 1935, gave
notice to the defendant, City of Richmond, a municipal corporation, of her aforesaid injuries and claim in the following
words and figures :

Ida M. Tyler v. City of Richmond.
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Richmond, Virginia.
Sept 4th, 1935.
Honorable James A. Cannon,
·City Attorney,
City Hall,
Richmon(l, Virginia.
Dear Sir:
I hereby give you notice of my clahn against the City of
Richmond, Virginia, for the injuries received by reason of its
neg·ligence and wrongful acts hereinafter discribed, which notice is given to you pursuant to the laws for such cases made
and provided.
On Wednesday, July lOth, 1935, in the night, about 10:30
P. M., I was walking in a careful and proper manner eastwardly on the unpaved public sidewalk on the southerly side
of Littlepage Street, between the end of Coalter Street and
Bryan Street and just a short distance eastwardly of the all e):
which runs approximately parallel with Bryan Street, in Richmond, Virginia, when my foot became entangled with or in a
chain attached to the tongue· of a water sprinkler wagon, tank
wagon, o:t:_ vehicle of sueh type, owned, operated and controlled
by the ·City of Richmond, Virginia. I was walking in a careful
and proper n1anner, but due to the negligence and carelessne~s
of the servants, agents, or employees of the City of Richmond,
Virginia, in placing the said unlighted vehicle in such
page 4 r a place and in such a n1anner that its tongue (a long
heay piece of shaped tin1ber) extended almost all the
way across the said sidewalk extending within three and onehalf (31f:/) feet of the south curb of Littlepage Stre-et, with
chains attached to its end and hanging down and lying upo11
the grassy unpaved sidewalk even closer to the curb than the ·
tongue, at a point about twelve (12') feet eastwardly of the
alley immediately weshvardly of Bryan Street, between said
Bryan Street and the end of Coalter Street, which obstruction
to the sidewalk constituted a public nuisance, and the failure
of the City of Ricl1mond to keep its public sidewalk in a safe
condition for persons lawfully using it, I was tripped and
caused to fall.
As a. result of tl1e negligence and carelessness of the servants, agents, or en1ployees of the City of Richmond, in so
obstructing the public sidewalk and rendering it unsafe for
persons lawfully using said sidewalk, and the failure of th(.l
said City of Riclunond to give proper warning of the dangerous condition created by the obstruction and its failure to
have the sidewalk and obstruction to said sidewal~ properly
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lighted for the safety of persons lawfully using sa1ne and
creating a nuisance on said public sidewalk, whereby I was
caused to trip and fall with great force and violence upon the
~idewalk and curbing of Littlepage Street, and I was grievously and painfully injured in and about my head, face, neck·
shoulders, back, chest, stomach, hips, legs, feet and other
parts of my body, both internally and externally .and was
permanently injured and continued to suffer great nervious
shock, whereby I clain1 damages in the sum of Five Thousand
Dollars ($5,000.00).
her
MRS. IDA (X) M. TYLER
mark
Witness to mark:
L. C. 0 'CONNOR.

State of Virginia,
City of Richmond, to-wit:
Personally appeared before me I.J. C. 0 'Connor, a notary
public in and for the city and state aforesaid, Ida l\L Tyler,
who made oath that tl1e n1atters and things set out in the foregoing notice are true and correct according to the best of her
knowledge, information and belief.
Subscribed and sworn to before me this 4th day of Septenlber, 1935.
My commission expires on the 15th day of April, 1938.
L. C. O'CONNOR,
Notary Public.

And therefore she gives you this notice of motion for judgment for Five Thousand Dollars ($5,000.00h
MRS. IDA M. TYLER.,
By counsel.
WM. C. PARKINSON, p. q.

page 5

~

RETURN.

Executed in the city of Richmond, Va., September 18-1935
on City of .Richmond ~1:unicipal Corporation by delivering a

Ida

M:.
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true copy of the within Notice to J. Fulmer Bright as Mayor
of the City of Richmond with Office in the City of Richmond,
in person.

J. T. WILLARD, Sergeant,
by J. H. LEE, Deputy Sergeant.
page 6

~

.And at another day, to-wit:

.At a like Hustings Court, Part II, continued by adjournment and held· for the said city, on the 5th day of October,
1935.

The Notice of ]/fotion for Judgment in the above styled case
having· been duly executed on the defendant and filed in the
Clerk's Office of this Court within 5 days the period prescribed
hy law is is ordered that the same be docketed.
page 7

~

GROUNDS OF DEFENSE OF DEFENDANT.
Filed J any 25th 1936.

The defendant, the City of Richmo1id, a municipal corporation, by its attorney, comes and says that it is not liable to the
plaintiff in any amount whatsoever and for its grounds of defense, among other things, assigns as follows:
1. The defendant denies each and every material allegntion contained in the plaintiff's notice of motion for judgment.
·
2. The defendant denies that it was negligent as charged
in the plaintiff's uotiee of motion for judgment.
3. The defendant denies that any of its servants, agents o1·
employees was guilty of negligence as charged in the plaintiff's notice of motion for judgment.
4. The defendant denies that it, acting by or through any
of its agents, servants or employees, was guilty of any act of
omission as charged in the plaintiff's notice of motion for
judgment approximately causing or concurring to cause injuries complained of.
Notwithstanding the defendant's denial of negligence in
any particular for which it is liable to the plaintiff~ and with-
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out waiving said defense, the defendant further says, in the
alternative, that the injuri€s of "rhich the plaintiff complains
were either approxhnately caused by h€r own negligence or
by negligence on her part which efficiently contributed to cause
then1 so as to bar any right of recovery in either ev-ent, the cirennlstances thereof being as follows:
That the water sprinkler was placed on the lot some distanC€ from the sidewalk on the afternoon of the day of the
injury complained of, by the employee of the City of Richmond
who had been operating said sprinkler on the day of said injury; that the tongue of said sprinkler was removed therefrom by said employee and placed on the ground
page 8 ~ under the sprinkler; that the City of Richmond had
no notice, actual or constructive, that the sprinkler
had be€n moved as aforesaid and plaeecl in a position causing
the tongu~ of sale to project over the sidewalk as alleged in
the notice of motion of the plaintiff; that if said sprinkler was
subsequently moved and the tongue of same proj€cted over the
fjidewalk, the said sprinkler was moved by some person or
persons who were not ag-ents or employees of the City of Richmond and further, that it 'vas done 'vithout the knowledge ancl
consent of the City of Richmond.
The said plaintiff was guilty of contributory negligence in
not using ordinary car€ to look where she was going at the
ti1ne of the injury as charged on said notice of n1otion for
judgment.
CITY OF RICHMOND, A 1viUNICIP AL
CORPORATION,
By Counsel.
JA~1:ES

E. CANNON and
ORDWAY PULLER, p. cl.

page. 9
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And at another day, to-wit:

· At a. like Hustings Court, Part II, continued hy acljournlnent and held for the said city, on the 18th day of May, 1936.
This day came the parties in person and by Counsel and the
Defendant by Counsel having heretofore filed in writing its
Grounds of Defense al a 'former day of this Court, this day
plead the General Issue and p_ut itself upon the country and
the Plaintiff likewise and issue being joined thereupon.
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Whereupon came a panel of nine qualified jurors free from
exception for the trial of the issue joined in this case and from
said panel of nine qualified jurors the parties by their attorneys beginning ·with the Plaintiff alternately struck frmu said
panel the names of one juror each, the remaining seven constituted and composed the jury for the trial of this case, to'vit: W. A. Carmon, J. C. Binns, C. C. Chapin, Jr., L. R.
Buckner, G. E. Alexander, Harry Backer & ll{e Greenbaum
· who being elected, tried and sworn the truth to speak upon
the issue joined and having heard all of the Plaintiff's evidence, at the conclusion of the Plaintiff's evidence the Defend ant by Counsel moved the Court to strike all of the Plaintiff's evidence, 'vhich motion the Court sustained and struck
all of the Plaintiff's evidence and the Plaintiff by Counsel excepted and the Jury being instructed on the law by the Court
retired to their roon1 to consider upon a verdict after which
consultation they returned into Court and rendered the foilowing verdict, to-wit: ''We the Jury on the issue joined
·:find for the Defendant, C. C. Chapin, Jr., Foreman." And then
the Jury was discharged. Thereupon the Plaintiff by Counsel moved the Court to set aside the verdict of the jury as it
is contrary to the law and the evidence, without evidence to
support it, misdirection on the law by the Court to the .Jury
and the Court erred in granting the Defendant's
page 10 ~ motion to strike the Plaintiff's evidence, which mothe Court overruled and the Plaintiff bv Counsel
excepted. Therefore is ~s considered by the Court that the
Plaintiff take nothing for her hill but for her false clamour
be in mercy &c and the Defendant go without day and recover
of the Plaintiff its costs by it in this behalf expended. And
the said plaintiff having· expressed her intention to apply to
the Supreme Court of Appeals of Virginia for a. writ of error
and .c;·upersedeas to the Judgment of this Court in this action
it is ordered that the execution of this Jndginent be suspended
for Ninety days frmn this date in order to enable the said
Plaintiff to file her Bills of Exceptions on condition that the
Plaintiff or someone for her shall within fifteen days from
the date hereof execute before the Clerk of this Court a good
and sufficient bond in the penalty of One Hundred Dollars
($100.00) with security approved by the Clerk and conditioned
according to law.
Memo: During· the Trial of this case various and sundry
exceptions were taken both by the Plaintiff and Defendant to
sundry rulings of this Court.
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Virginia :

In the I-Iustings Court, Part II, of the City of Richmond.
Ida 1\L Tyler, Plaintiff,

v.

City of Richmond, a municipal corporation, Defendant.
NOTICE.
To Honorable J a1nes E. Cannon, Attorney for the City of
Richmond:
Please take notice that on July 8, 1936, at 10:30 A.M., or as
soon thereafter as counsel can be heard, we shall apply to
the clerk of the Hustings Court, Part II, of the City of Richmond, at his office in said city, for a certified transcript of
the record in this cause for use in applying for a writ of error.

IDA M. TYLER,
By counsel.
V\T. 'C. PARKINSON,
L. C. O'CONNOR, p. q.

Timely and legal service of the above notice is hereby accepted this 27th day of June, 1936.
JAMES E.
page 12
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CANNO~,

p. d.

Virginia :

In the Hustings Court, Part II, of the City of Richmond.
Ida 1\L Tyler, Plaintiff,

v.

City of Richmond, a municipal corporation, Defendant.
NOTICE.
To Honorable J atne~ E. Cannon, Attorney for the City of
Richmond:
Please take notice that on July 8, 1936, at 10 o'clock A. M.,
or as soon thereafter as counsel can be heard, we shall present
to the Honorable Ernest H. Wells, Judge of the Hustings
Court~ Part II, of the City of Richmond, at the court-room
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thereof in said city, two copies of the stenographic report _of
testimony, pleadings, exhibits and other incidents of the trial
of this cause on May 18, 1936 and will request the judge of
said court to sign and authenticate said stenographic report as
provided by rule 24 of the Supreme Court of Appeals of Virginia.
IDA M. TYLER,
By counsel.
W. C. PARKINSON,
L. C. O'CONNOR, p. q.
Timely and legal service of the above notice is hereby accepted this . . . . day of June, 1936.
JAMES E. CANNON, p. d.
page 13
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And at another day, to-wit:

At a like Hustings Court, Part II, continued by adjournment
and held for the said city, on the 8th day of July, 1936.
This day came again the plaintiff and the defendant, by
counsel, and the .plaintiff, by counsel, presented to the court
two copies of the stenographic report of testimony and other
incidents of the trial of this cause on l\{ay 18, 1936, and moved
the court to sign and authenticate the said copies of stenographic report of testin1ony and other incidents of the trial
herein as provided by rule 24 of the Supreme Court of A ppeals of Virginia.
And it appearing to the court that counsel for the defendant
has had due notice of this application and that said reports
are presented to the court within sixty days after the final
judgment entered he~'ein and the judge of this court having
sig·ned and authenticated the ~aid stenographic reports:
IT IS ORDERED that the same be lodged with the clerk of
this court with the otl1er papers in this cause and on motion
of the plaintiff, by counsel, it is ordered that the original exhibits filed in evidence at the trial of this cause shall be certified by the clerk of this court with the transcript of the record in this cause and shall be attached thereto as a part .
thereof.
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page 13-a }- Virginia :
In the Hustings Court of the City of Richmond, Part II.
~Irs.

Ida

~I.

Tyler

v.
City of Richmond
Judge Ernest H. Wells presiding.
:Appearances: 1\{essrs. L. C. O'Connor and vV. C. ParkinRon, counsel for plaintiff; lVIessrs. Jas. E. Cannon and J. E.
Drinard, counsel for defendant.
May 18th, 1936.
page 14 }-

MRS. IDA M. TYLER,
the plaintiff, introduced in her own behalf, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By lVlr. 0 'Connor:
Q. Now what is your name, please Y
A. Mrs. Ida M. Tyler.
Q. Mr~. Tyler, where do you live~
A. 1308 Bryant Street.
Q. Are you married?
A. Yes, sir.
Q. Any children?
A. One living.
Q. Where were you working and where are you still working?
A. American Tobacco Company, 21st & Grace.
Q. Now, l\irs. Tyler, on the night you were hurt where were
you returning from or going~
A. I was returning from a lady friend's house of mine.
Q. Going where?
A. Going home.
Q. Where were you walking 1
A. I was walking coming down from Coulter Street, came
up to near the alley and got on the sidewalk and
page 15 r started to go up in my place and it was a sprinkler
owned by the city \vith the tongue and a chain a.t. tached to it and as I went to walk along the grass was that
high (indicating) on the sidewalk and covered this chain and
it hung my toe and thre"r n1e to the ground, striking my head,
n1y arm and my side and my chest, leaving me in very bad
shape.
·

. Ida M. Tyler v. City of Richmond.

·21

Now how- far was that point from your house?
What; the sprinkler?
Yes; the place that you were hurt.
Well, from the sprinkler to my house Y
Q. Yes.
A. I reckon a good little distance from the sidewalk up to
my house.
Q. What do you mean? A block; half a block?
A. I don't reckon over half a block. Our yard extends two
lots.
Q. Now, Mrs. Tyler, something has been mentioned here
about lights. Were there any lights on this sprinkler Y
A. No, sir.
Q. Any red lights 1 ·
A. No, sir.
Q. On the tongue or on the sprinkler?
A. No, sir.
Q. Wha.t lights were there?
.
page 16 ~ A. It is a light on Littlepage Street on the corner and one on Coulter Street and Littlepage.
Q. How near was the nearest street light Y
A. About half a block and it is very dark there; the bushes
and thing·s. It is very dark at that point and it was a very
cloudy night, I think, that I got hurt.
Q. Were you looking where you were walking?
A. No, sir; I was just coming along walking like I always
did.
.
Q. How far did this tongue extend across the sidewalk?
A. About 3 feet.
Q. Did you understand my question 7 How far did .it extend across the sidewalk Y
A. It was about 3 feet to the curb.
Q. About 3 feet from the end of it to the curbing?
A. Yes.
Q. Then it took up all the sidewalk except that?
A. Yes, right across the sidewalk.
Q. Now, Mrs. Tyler, had you seen that sprinkler before?
A. I seen the sprinkler out there, yes, sir, but I didn't see
the tongue. The time the man put the sprinkler there the
:first time my husband give him orders to put it there, but the
second time he didn't and the day he put the sprinkler there
we had holidayQ. What do you mean by "we had holiday"?
A. At the shop; the shop shut down.
page 17 ~ Q. You weren't working?
A. No, sir. The men came along and told usQ.
A.
Q.
A.
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all the neighbors-to get the clothes in and shut the windows
down, that they were going to roll the street and it was going to be a lot of dust and ·about the time I went to let the
window down the man put the sprinkler in the yard and took
the tongue away, carried it up Littlepage Street.
Q. You saw him do that?
A. Yes, sir, and the sprinkler stayed in our yard and they
didn't use it; stayed right in our ya.rd.
Q. That was how long before you were hurt?
· ·A. To my remembrance I guess a week or so. Of course,
I· didn't make a record of it because I work every day. I
didn't make a record how long it 'vas in there.
Q. Now just tell these gentlemen what injuries you received.
A. I received injuries to my head ·and my :fingers and my
ankles and my side and across my chest, and still suffering
very bad from the injuries I got; some days I am not able to
work.
Q. Now when you fell that night suppose you tell them how
you got from· there to the· house and what happened afterwards!
A. Well, when I fell I was holloaing and my husband was in
there reading the paper and he heard someone hoipage 18 ~ loaing and he ran to the back yard and recognized
-heard me screaming and came down and got my
foot from the chain an~ got me to the house the best way he
could to the back door, but left me sitting there and ran out
to the front and got Mrs. Hattorf, who waited on me while I
was sick.
·
Q. What day were you hurt?
A. The lOth of ,July.
Q. Day or nighttime?
A. At night about 10 :30.
Q., Now how long was it- before you were able to go back to
~~?

.

A. I went back to work the 20th of August-wasn't able to
go back when I went.
Q. Have you lost any time since?
A. Yes, sir, I have lost some days since.
Q. WhyY
A. On account of my condition, the misery I am in sometimes.
Q. Do you have any feeling-feel any nervousness from it
now?
A. Yes, sir, I certainly do.
Q. How does it affect you 1
A. It affects me on my side and arm and head, keeps me
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very nervous, which my nerves 'vere good before

page 19

r this happened.

Q. What was the condition of your health prior
to the accident?
.A. It 'vas good.
Q. I have here a notice signed by Ida M. Tyler, by her mark,
to the City of Richmond, on which there is the return as follows: "Executed in the City of Richmond, Virginia, 9/5/35
by delivering a copy of the within notice of claim to Hon.
•Tames E. Cannon, City Attorney, in person. J. Herbert
Mercer, Sheriff of the City of Richmond, by William M. Luck,
Deputy Sheriff." I ask you if you caused this notice to be
served on the city? Did you have that notice served on the
City of Richmond~
A. Yes, sir.

NOTE : Filed and marked Exhibit ''A''.
page 19a} ·

EXHIBIT'' A''.
Richmond, Virginia.
Sept 4th, 1935.

Honorable James E. Cannon,
City Attorney,
City Hall,
R.ichmond, Virginia.
Dear Sir:
I hereby give you notice of my claim against the City of
Richmond, Virginia, for the injuries received by reason of
its negligence and wrongful acts hereinafter described, which
notice is given to you pursuant to the law for such cases made
and provided.
On vVednesday, July lOth, 1935, in the night, about 10:30
P. M., I was walking in a careful and proper manner eastwardly on the unpaved public sidewalk on the southerly side
of Littlepage Street, between the .end of Coalter Street and
Bryan Street and just a short distance eastwardly of the alley
"rhich runs approximately parallel with Bryan Street, in Richmond, Virginia, 'vhen my foot became entangled 'vith or in a
chain attached to the tongue of a water sprinkler wagon, tank
wagon, or vehicle of such type, owned operated and controlled
by the City of Richmond, :Virginia. I was WJllking in a careful and proper manner, but due to the negligence and carelessness of the servants, agents, or employees of the City of
Richmond, Virginia, in ·placing the said unlighted vehicle in
such a place and in such manner that its tongue (a long heavy
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piece of shaped timber) extended almost all the way across
the said sidewalk extending within three and one-half (3lf~/)
feet of the south curb of Littlepage Street, 'vith chains attached to its end and hanging down and lying upon the grassy
unpaved sidewalk even closer to the curb than the tongue, at
a.·-point about twelve (12') feet eastwardly of the alley immediately westwardly of Bryan Street, between said Bryan
and_ the end of Coalter Street, which obstruction to the sidewalk constituted a public nuisance, and the failure of the City
of Richmond to keep its public sidewalk in a safe condition for
persons lawfully using it, I was tripped and caused to fall.
As a result of the negligence and carelessness of the servants, agents, or employees of the City of Richmond, in so
onf;trueting the public sidewalk and rendering· it unsafe for
persons lawfully using said sidewalk, and the failure of the
said City of Richmond to give proper warning of the dangerous condition c-reated by the obstruction and its failure to
have the sidewalk and onstruction to said sidewalk properly
lighted for the safety of persons lawfully using same and
creating a nuisance on said public sidewalk, whereby I was
caused to trip and fall with great force and violence upon
the sidewalk and curbing of Littlepage Street, and I was
grievously and painfully injured in and about my head, face,
neck, shoulders, back, chest, stomach, hips, legs, feet and other
parts of my body, both internally and externally and was
permanently injured and continued to suffer great nervous
shock, whereby I claim damage in the sum of Five Thousand
Dollars ($5,000.00).
page 19b
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her

MR.S. IDA X M. TYLER.
mark
Witness to makr L. C. O'CONNOR.
State of Virginia,
City of Richmond, to-wit:
Personally appeared before me L. C. 0 'C,onnor, a notary
public in and for the city and state aforesaid, Ida M. Tyler,
who made oath that the matter and things set out in the foregoing notice are true and correct according to the best of her
knowledge, information and belief.
Subscribed and sworn to before me this 4th day of September, 1935.
My commission expires on the 15th day of April, 1938.
· L. C. 0 'CONNOR,
Notary Public.
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SHERIFF RET'URN.
Executed in the City of Richmond, Va. 9-5-35 By Delivering
a Copy of within Notice of Claim to Hon. J as. E. Cannon
City Attorney in person.
J. HERB.ERT MERCER,
Sheriff of the City of Richmond, Va.
By W. M. LUCK, Deputy Sheriff.
Sheriff fee 50 Paid.
Q. How much did you make when you were working'
A. I averaged some days on piece work $3.48; some days
· we don't average that much and our regular pay is $2.80 a

day.
Q. What do you mean by regular pay?
A. Well, if we don't make piece work they give us day work
$2.80.
Q. In other words, when you don't work piece work you
get $2.80 a day?

A. Yes, sir.
Q. Did you have to spend anything for medicine and things
like that¥
A. Yes, sir, medicine and nourishment and launpage 20} dry. I was able to do my laundry up until I got
hurt. Since then I haven't been able to do it.
Q. About how much was the extra expense?
A. My nurse and medicine averaged me about $15.00 and n1y
laundry I reckon averaged me $20.00. Of course, it has been
a little more since. ~Iy doctor's bill-I don't know how much
1ny doctor's bill is. He is still attending me; I have been under his care ever since I got burt.
CROSS EXAMINATION.
By Mr. Cannon:
Q. ~frs. Tyler, will you tell these gentlemen about ho"T long
after this sprinkler accident it was that you met with your automobile accident?
A. Sir?
Q. How long after the lOth of July was it when you met
with this auton1obile accident 1
A. What automobile accident?
Q. Weren't you the victim of an automobile accident Y
A. Convicted?
Q. The victim of an automobile accident.
By the Court :
Q. Were you in an automobile accident?
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A.. A. man backed into me several days ago, but
that didn't affect me any about that.

· :erQ·.·Mr.·When
Cannon:
did it

happen~

A. What; the man backed into

me~

Q. Yes.
·
A. About two weeks ago.
.
Q. What is the name of the friend you went to visit on the
evening of July lOth?
A. Mrs.-wha.t is the lady's name?-Mrs. Patterson. At
least, I didn't get to visit her. I went out and saw another
lady and after I got there talking to her I didn't go to the
lady I started for; I stood there talking to her.
Q. Where does she live?
A. On Redd Street.
Q. Redd Street?
A. Yes, sir.
Q. About how far is that from your home "1
A. Well, I reckon it is nearly two squares.
Q. Well, now, let us lrnow what route you took in going?
A. I went out the front, went on down the street and I went
up to the store and the store was closed and I walked upwas going to see a lady friend of mine about doing up some
blankets and I didn't get to the lady's; I stopped and talked
to this lady a.bout her husband being sick at the
page 22 ~ hospital and stood there talking to her and another
friend until about 10 :30 when I went home.
Q. I didn't get all that. You left your house at 1308 Bryant
StreetY
A. I reckon between 8 :30 and 9 o'clock.
Q. All right. Now did you go up towards Littlepage Street l
A. Yes, sir, going west.
.
Q. You were going west on Littlepage StreetY
A. Yes, sir.
Q. Didn't you encounter this sprinkler on your way?
A. No, sir, I never took any notice because I was walking
with another girl friend of mine and were out of the side0

walk.
Q. But actually you did pass by that sprinkler¥

A. Passed by the sprinkler, but wasn 't on the sidewalk.
Q. Were you out in the middle of the street?
A. Out of the sidewalk
Q. In the gutter?
A. It is a gutter there.
Q. Why clidn 't you walk in the gutter coming back?
A. Well, because I ahned to see the light in my house when
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I got to the street; I was going in the back way because it was
a nearer cut for me.
Q. You didn't go all the way then to Bryant Street on this
evening of July lOth 1
page 23 } A. No, sir, I didn't.
Q. You tookA. I came across Littlepage Street and right across and.
hit the sidewalk just as I got to the alley. Of course, it is a
little path we had that goes up in our yard.
Q. Did you take that path when you went out?
A. ~o, sir.
·
Q. That was the shortest way, wasn't it?
A. Well, I went on out because it was a girl friend of mine
in the front and I told her I was going to the store and I
walked with her because she was out in front and she went on
as she lived over on the hill. That is how I happened to go
out the front.
RE-DIRECT EXAMINATION.
By Mr. 0 'Connor:
Q. You were asked about this automobile accident. Did you
get any injuries in that accident?
A. ~o, sir, no more than just got shook up; just got nervous.
Q. The injuries you have told this jury about you received
in this fall?
A. That hasn't anything to do 'vith them. This ·was just a
man shook tny ann as he backed into my truck. I was driving
the car.
Q. I say the injuries you have told the jury about
page 24 }- were received in this fall on the sidewalk?
A. Yes, sir.
\Vit.ness stood aside.
page 25
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DR. JULIAN E. TRAINUM,
a witness introduced in behalf of the plaintiff, being first duly swon1, testified as follows:
DIRECT

EXAMI~.ATION.

By Mr. O'Connor:
Q. Doctor, what is your name?
A. Dr. Julian E. Trainum.
Q. How long have you been practising medicine?
A. Nine years.
Q. Nine yea.rs?
A. Yes, sir.
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Q. What school of medicine did you graduate from 1
A. Medical College of Virginia.
Q. What are you T A general practitioner T
A. Yes, sir.
.
Q. Doctor, were you called to treat ~Irs. Tyler last July!
A. Yes, sir .
. _· .· Q. Do you recall when your first treatment began T
. A_. The morning following this accident; July 11th, I believe.
Q. What was her condition then? Was she up and about or
in bed7
A. No, Mrs. Tyler was in bed, with a history of having a
fall the night previous. She had a reasonable
page 26 r swelling on the right side of her head, complained
of being extremely sore and painful, and sor·e 'vhen
she took a breath; was unable to stand up on her right ankle,
and also that she didn't have the use of her ring and littl~
finger of her right hand.
Q. What was the condition of her back and head?
A. Well, we recognize now that a person receiving a blow
or injury to the head that because of the delicacy of the fine
nerve filaments of the brain that these types of accidents and
injuries cannot occur unless there is a reasonable amount of
brain concussion. In addition to this, the trauma receivedthe shock-probably has quite a bit to do with the nervous reaction on the patient. Mrs. Tyler is, as you doubtless know,
extremely nervous. At that time ~Irs. Tyler, I believe, was
about 52 years old and women of that age have the menopause
-average about the age of 50. I do know that within fortyeight hours after this accident that there was a recurrence of
the menstrual period and while we couldn't properly call it a.
period there was some menstruation for a period of between
two and three weeks follo,ving this. The injuries she received
to her shoulder and neck and back were more in the form of
trauma or a blow. She twisted her ankle. I did not deem it
necessary to X-ra.y these things because we kept
page 27 }- her in bed to keep her off her feet and treated her
accordingly, with the hope that 'vhen her nerves
quieted down and her physical condition had been somewhat
repaired that she would be better.
Q. How severe was that ankle?
A. Well, the ankle was severe enough to keep her off of it
the portion of the time she stayed in bed. To the best of my
knowledge tha.t was approximately about five or :five and a
half weeks.
Q. Does she still have any trouble with that back?
A. Well, from that period on I have seen ~Irs. Tyler on an
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average of about once a week. Immediately following this
fall there were some kidney symptoms, painful urination.
Q. Do you attribute that to the fall or not 7
A. Yes, sir, I think that you would have to attribute it- to
the fall. Probably the best way of impressing that upon you
would be to say this, that we do know from past experience
that a wrenched back or trauma. in any form in the region of
the kidneys, as would a kidney punch, would probably account
for some urinary symptoms after that, probably painful urination, probably pain in her right side.
Q. Did you find any damage to her side-right side Y
A. Well, Mrs. Tyler complained of intense pain
page 28 ~ in the neighborhood of her right side, along the
ribs of her right side and under. There were some
bruises and contusions of her right side as there were of her
hand and head.
Q. Is she still under your care, doctor?
A. Yes, Mrs. Tyler still comes to me.
Q. What is the- amount of your billY
A. WellQ. At this time Y
A. About-a few dollars over $200.00.
Q. About $200.00?
A . .About $200.00.
Q. How often did you see her while she was confined after
the accident?
A. I saw her daily from the 11th day of July up until-!
think it was the 19th or 20th of August.
Q. And you have been seeing her once a week since?
A. I have seen her approximat~ly once a week since then.
Witness stood aside.
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WILLIAM E. TYLER,
· a witness introduced in behalf of the plaintiff, being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. 0 'Connor:
Q. You are the husband of the plaintiff, are you not?
. A. Yes, sir.
Q. What is your name f
A. William E. Tyler.
Q. You and your wife live at 1308 Bryant Street?
A. Yes, sir.
Q. Mr. Tyler, this city sprinkler-when was that :first put
there on your lot?
..

30

Supreme Court of Appeals of Virginia.

A. Oh, about two weeks or something like that before the
accident.
Q. After it was first put there was it removed from there Y
A. Yes, sir.
Q. And then when was it brought back, do you remember?
· . A. Well, it was brought back about a week or five days.
· Q. Before the injury?
A. Before the accident, yes, sir.
Q. Mr. Tyler, do you know anything about the tongue in
that sprinkler Y
page 30 ~- A. Yes, sir, I know all about it.
Q. What was its condition-your wife testified
you went down there to help her-what was . the condition
there then?
A. Well, her foot was hung into the chain. The chain looked
like it was twisted together and her foot was hung in that and
I took her foot out and I carried her to the house the best ·
way I could, carried her up to the back steps and I went across
the street and called ¥rs. Hattorf and got Mrs. Hattorf to
help me get her in the house.
Q. Was the tongue in it then or not Y
A. WhatY
Q. Was the tongue in the sprinkler then or not Y
A. Yes, sir, the tongue in there and the pin in the tongue.
Q. Did you see that tongue brought back there Y
A. They brought it back there Monday or either Saturday
or Friday; something like that.
Q. Yon mean prior to or after the accident 7
A. They brought it back about Monday, I think it was.
Q. You mean Monday before she fell Y
A. Yes, sir, and the man was down there fitting the sprinkler-fitting the tongue in it.
Q. Do you know what day of the we.ek July lOth, 1935, was;
the day she was hurt?
page 31 ~ A. I think it was Wednesday-yes.
Q. Now when you referred to Monday you mean
the Monday prior to that 'VednesdayY
A. Yes.
· Q. Now what did you see regarding the tongue on that Monday? What did you see them do?
A. What did I see?
Q. Yes. You said about Monday before she was hurt you
said something about the tongue. What about itY
A. Well, they brought back a. new tongue to put in there;
carried the old tongue away and brought back a ·new tongue
and refitted it because the shavings and all were down there
where they refitted it and put the pin in there to hold it and
it had new chains to it-or repainted it or something.

Ida M. Tyler v. City of Richmond.

31

Q. Who was that, do you know?
A. One of the city men.
Q. How do you know he was a city manY
A. Well, he· was working on one of the trucks and I have
seen him wo;rking· on the city a good long while. I think that
is the gentleman right over there sitting next to Mr. Corker.
Q. Now you say you saw shavings there?
A. Shavings where they fitted the tongue in there, yes, sir,
and the man waited around there about an hour
page 32 ~ and then the truck come up and got him.
Q. What truck?
A. City truck.
Q. Got the man who had put the tongue in?
. A. Yes, because he was lounging around there and I went
to the back door ; he was lounging around there ·and I had
some stuff up against the fence and he was lounging around
and looking up the side of the fence and I didn't know whether
he would take anything or not and I noticed him and he walked
back to the sprinkler and waited around there.
Q. Then later the city truck picked him up?
A. Yes, sir; the city truck picked him up.
Q. How far did that tongue extend over the sidewalk?
A. Well, it extended all the way across except 3 f.oot of the
curbing.
Q. Came from the vacant lot on across the sidewalk to about
3 feet of the curbing?
A. Yes, sir, from my vacant lot.
Q. What was the condition of that sidewalk? What kind
of sidewalk is it?
A. Well, the sidewalk is a dirt side,valk, but it has a curb
and gutter, and at that time it was a little grass along in there,
too.
.
Q. Was the grass sufficient to obscure the chain
page 33 ~ there?
A. I think so.
Q. And you were down there, I believe, tha.t night. You saw
the light there. How well could you see 7
A. Well, it was cloudy that night, looked like it was going
to rain, and the lights didn't show down on that corner very
good. They don't show down to that point anyhow very good,
the wa.y the lights are situated.
Q. What wa.s the condition of your wife's health before this
injury?
A. Very good.
Q. Did she have this nervousness and excitability she has
nowY
A. No, I never heard her complain.
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Q. Does she complain now about anything!
A. Yes, sir, very much.
Q. What does she complain about now?
A. She complains about her head and then lots of times her
back gives away on her and she suffers very much with her
hand and side and also her head hurts her lots of times. Once
or twice she has fell out in the floor.
· Q. Do you know about the date she went back to work~
·A. Yes, sir.
Q. WhenY
A. The 20th of August.
Q. Has she lost any time since then Y
A. Yes, sir, she ha.s lost several days. She loses
page 34· t a day now and then on account of her health.
CROSS EXAMINATION.
By Mr. Cannon:
Q. Mr. Tyler, when you were talking about the fitting of
the new tongue you said that was on the 8th?
A. On the 8th? It was on a Mqnday or Tuesday, I don't
remember which. I didn't pay particular attent~on to it.
Q. Well, if the city's records show it was on Tuesday you
would acc~pt that?
A. Well, I don't know as I would definitely because I don't
know. I didn't make any r.ecord of it.
Q. Where was the sprinkler when they fitted in the new
tongue?
A. The sprinkler was sitting very near to the sidewalk,
about 4 foot of the sidewalk, on my lot and about 15 or 12 foot .
from the alley line that is in the rear of my vacant lot at Littlepage and Bryant Street going west.
Q. When they fitted in the new tongue did it project over
the sidewalk Y
A. Yes, sir.
Q. Did they leave it that way Y
A. Yes, sir.
Q. And you didn'tA. I didn't pay any attention to it because I thought probably they knew what they was doing and thought probably
they might come there that afternoon and get it
page 35 ~ and carry it away. They didn't specify what time
they was going to leave it there. In fact, I didn't
give any permission the last time to put it in there. I give
them permission the first time and told them when they put
it in there-I said: ''You are not going to let it sta.y in there
too long?" They said: ''No, not more than two or three
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days," something like that, but they did let it stay in there a
good deal longer.
Q. When they fitted in the new tongue you knew they were
leaving it in your lot, didn't you Y
A. Yes, sir.
Q. And leaving it with the tongue projecting over the sidewalk?
A. Yes, sir, and the pin stuck down into it because they
had to drive it up in there. It fitted tight and they had to
shave it off with a planer or something to fit it up in there.
Q. Well, did you tell your wife of the danger of it Y
A. No, I never paid any attention to it because I never
realized any accident or anything of that sort. I never think
of those things.
Q. Well, wasn't that sprinkler used on the lOth Y
A. I couldn't tell you to save my life.
Q. Where do you work?
A. I am not working anywhere at the present
page 36 ~ time. I am sick at the present time. I generally
do tinning and plumbing and sheet metal work.
Q. :Were you working in July last year Y
A. I was working some; didn't have any steady job.
Q. VVhereaboutsY
A. Just jobbing.
Q. You didn't have a place of business Y
A. No, sir, just jobbing around, just doing little job work.
RE-DIRECT EXAMINATION.
By Mr. O'Connor:
Q. Did you have a conversation there with one of these city
men about that tongue later?
A. Yes, sir.
Q. What was that Y
A. Well, after the accident he was . over there and he
reckoned to me: "I am mighty afraid this is going to cause
me to lose my job.''
Q. Who was that?
. A. This gentleman right here (indicating). I don't know
what his name is.
By Mr. Cannon:
. Q. Which one?
A. The fellow sitting next to Mr. McCarthy, and he told
me-said: ''I am mighty afraid this is going to make me lose
my job." I said: "I hope not. I wouldn't like
page 37 ~ to see anybody lose their job,'' I said, ''because
times are too tight.'~
I•
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RE-CROSS EXAMINATION.
By Mr. Cannon:
Q. When did that conversation take place?
A. Well, some few days after the accident. I didn't put
down the date .
.Q. But it was several days afterwards? .
.A. Well, say two days or three days afterwards, yes, sir.
Mr. Cannon: If Your Honor please, I move that testimony
be excluded from the record.

The Court: Motion granted. Gentlemen of the jury, you
will not consider what conversation took place with this city
man three or four days after the accident.
Witness stood aside.
page 38

~.

MRS. ETHEL H.ATTORF,
a witness introduced in behalf of the plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. 0 'Connor:
Q. What is your name?
A. Mrs. Ethel Hattorf.
Q. Where do you live?
A. 1309 Bryant Street.
Q. That is across the street from the plaintiff?
.A. Yes, sir, across the street from Mrs. Tyler's.
Q. Mrs. Hattorf, tell these gentlemen here what occurred
on the night of July lOth.
A. Well, on July lOth, 1935, around 10 o'clock Mr. Tyler
came to me and said Mrs. Tyler had fallen and gotten hurt
and asked me would I come over and I 'vent and found Mrs.
Tyler sitting on the back steps, crying. She said she had fallen
and gotten hurt. I helped ~fr. Tyler take her in the house
and put her to bed and I went down to see where she had
fallen, she seemed to have had such an awful fall, and I found
this sprinkler on this lot with this tongue extending out across
the street with this long chain with big rings hanging to the
end.
page 39 ~ Q. Do you personally know who put that there Y
A. No, sir, I don't know a thing about who put
it there.
Q. You didn't see them put it there?
A. No, sir.
Q. Did you help to nurse Mrs. Tyler?
•I
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A.. Yes, sir, I helped to look after Mrs. Tyler off and on.
Q. Just tell these gentlemen generally her condition and
her suffering.
.
.A. Well, she seemed to hurt in he·r head and ankle and back
and her chest.
Q. Did she seem to be in little pain or much pain f
A. Yes, sir, she seemed to be in right smart pain. She was·
in bed quite a while.
Q. You knew her before she was injured f
.A. Yes, I have been a neighbor to her.
Q. What was her condition prior to the injury Y
A. Mrs. Tyler was all right; worked every day as far as I
know.
Q. Did she have this complaint before the injury?
A. No, not that I knowof.
Witness stood
page 40

aside~

r.

MISS ALICE TYLER,
a witness introduced in behalf of plaintiff, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. O'Connor:
Q. Miss Tyler, you are the plaintiff's daughter, are you?
You are Mrs. Tyler's daughter?
A. Yes, sir.
Q. Were you home at the time your mother fell?
A. No, sir, I was away.
Q. Were you home after that 7
A. Yes, sir.
Q. Just tell these gentlemen what injuries she complained
of and how she suffered.
A. When I got home I saw the lights burning and I began to
get worried. I went in the house and Daddy said she had
fallen and hurt herself. She seemed to be in very much misery·
and we wanted to call the doctor, but she said no, she thought
she would be all right by the next morning.
Q.· Did you get the doctor the riext morning? Did the doctor come the next morning?
A. Yes, sir.
page 41 ~ Q. Do you remember about when it was she got
able to go to work?
A. Oh, it was about .around August 20th, but then she wasn't
able to go to work, but she had to, it was necessary, necessity
·
·
demanded it.
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Q. Your father wasn't making much money then, was heY
A. He isn't physically able to work.
Witness stood aside.
page 42

~

THOMAS J. CORKER,
a witness introduced in behalf of the plaintiff, be. ing ·first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. O'Connor:
Q. What is your name Y
A. Thomas J. Corker.
Q. Where do you live?
A. 1304 Bryant.
Q·. Do you know ~Ir. and Mrs. Tyler?
A. I live next door to them.
Q. Where do you work~
.
A. Liggett & Myers, Allen & Ginter Branch.
Q. How long have you been working there Y
A. Twenty-one years.
,
Q. Mr. Corker, tell the Court and these gentlemen of the
jury here what you know about this sprinkler obstructing this
sidewalk.
A. Well, gentlemen, what I know about the sprinkler I come
in. the lOth-July lOth-and the sprinkler was standing at the
corner of the alley on Mr. Tyler's sidewalk and I took notice
of it that it wasn't any tongue in it that night. On July 11th
I come in and I took notice it was a tongue in it.
page 43 ~ Q. You say July 11thA. I am wrong; I beg your pardon. It was the
lOth. The 9th I come in the alley and the sprinkler was in the
alley with no tongue in it and July lOth when I come in I taken
notice it was a tongue in it and newly painted with chains
hanging down the end of it.
Q. Now did that tongue obstruct the sidewalk?
A. Yes, sir.
Q. Tell these gentlemen how much.
A. It was 3 feet from the curbing.
Q. Came from off the lot across the sidewalk to within
3 feet of the curbing?
A. That is right.
Q. Is that a public sidewalk there¥
Mr. Cannon: I object to that, Your Honor.
By Mr.. 0 'Connor:
Q. Do people-
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.A. People can walk on the sidewalk or walk in the gutter
close to the curbing, either one they want.
. Q. Do people in that neighborhood walk on that sidewalk f
.A. Yes, sir, lots of them do; walk in the grass to keep out
of the way of automobiles.
Q. Do you remember about what time it was you passed by
there on July lOth, the day she was hurt?
page 44 ~ .A. Yes, sir. I stop work at 5 o'clock and it was
.
around quarter past 5 when I come in.
Q. Now the next morning after she was hurt did you go
back there again Y
A. Mr. Tyler come over to the house and called me-at least,
come to the fence and called me, wanted to show me something. I didn't know what was there and I went out there and
he showed me where Mrs. Tyler had fell, told me about Mrs.
Tyler falling and told me what she fell over. I couldn't sweaz
she fell over it. I know the tongue was out there. Only what
Mr. Tyler told me.
Q. What was the condition of that sidewalk Y
.A. It was fair; got right tall grass in it. The chain at the
end of the tongue could swing down and he hidden. .Anybody
in the world could walk along there a.nd hang their feet in it
and trip.
CROSS' EXAMINATION.
By Mr. Cannon:
Q. You say the grass on the sidewalk was tall enough to
hide the tongue and the chain?
A. No, no; the chain that swung from the tongue. It took
about half of the chain that swung from the end of the tongue.
Q. Well, now, let me get this straight, if you please, sir.
You say that on July 9th you saw the sprinkler
page 45 ~ when you came home from work?
A. Exactly.
Q. Where was it located then?
.A. It was on Mr. Tyler's lot with no tongue in it.
Q. Can you indicate on here (handing photograph to witness) about where it was located?
.A. This is Littlepage Street right here. ·Here is the alleyhere is Bryant Street here and this is the alley. That wagon
was parked right in here with the tongue in 3 feet of this sidewalk here.
By a Juror:
Q. Of the curbing?
.A. Yes, sir, on July lOth, and on July 9th that wagon .was
standing practically in the same spot with no tongue in it.
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By Mr. Cannon:
Q. When you went to work on the morning of July lOth did
you see the sprinkler?
·
A. Yes, the sprinkler was still sitting there.
Q. What time of morning was that Y
A. I go to work at 7 :30. It was around about 7 o'clock
when I went out.
Q. And you didn't report it to anybodyY
ft.. No ; I didn't have the slightest idea anybody would get
hurt on it, sitting on the corner of the alley, and
. .
page '46 ~ that is the reason I didn't report it.
Q. You don't know whether it was used on the
morning of the lOth or not Y
A. No, I don't.
Witness stood aside.
Mr. 0 'Connor: The plaintiff rests.
Mr. Cannon: If Your Honor please, I desire to make a motion.
NOTE: The jury retires from the courtroom.
Mr. Cannon : I move to strike the evidence in this case,
if Your Honor please, upon the ground they haven't shown
either actual or constructive notice to the City of the obstruction on the sidewalk.
Mr. O'Connor: If Your Honor please, in reply to that we
point out our evidence is that the City itself, through its employees, created this condition. Therefore, no further notice
is necessary.
Mr. Cannon: That may be his theory, but he has not proved
it, if Your Honor please.
The Court : I shall sustain the motion to strike upon two
grounds. The first is that the plaintiff herself said she wasn't
looking where she was walking. It was her duty to look.
There is a 3 foot space that she had to walk in ancl
page 47 ~ had she been looking she would not have received
the injury. The other ground is that municipalities
before you can make them liable have to be told of an obstruction and time allowed for them to remove it before you can
hold them liable.
Mr. O'Connor: Not when they create the condition themselves.
The Court: That doesn't make any difference. The city
has to work through its employees and the employees do not
bind the city in that respect.
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Mr. 0 'Connor: I would like to point out the law on that
if Your Honor is basing your ruling on that ground.
The Court: No, sir ; the plaintiff goes out of court on her
own statement. Bring the jury in.
·
Mr. 0 'Connor : We except, of course.
NOTE : The jury returns into the courtroom.
The Court: Gentlemen of the jury, the defendant the City
of Richmond, through its counsel, has ·moved the Court to
strike the plaintiff's evidence, which motion the Court grants
on two grounds : first, that the plaii:Ltiff herself said she was
not looking where she was walking and that there was a 3 foot
space sufficient for her and a light half a block away and she
could have seen any obstruction that was there had
page 48 r she been using ordinary care, looking out for her
own safety, which the law imposes upon her; on
the second ground, municipalities are different from ordinary
people or ordinary corporations ; before you can hold a city
liable for an obstruction on a street or highway they must not
only have notice of the fact that it is there, but reasonable
time must be given them i.J;J. which to remove the obstruction
before the city can be held liable. For the reasons I have just
stated I strike all of the plaintiff's evidence and, as I have
heretofor·e told you, I cannot direct a verdict-the statute forbids it-but the Court does tell you that a plaintiff cannot recover without any evidence and the Court having stricken all
the evidence the plaintiff is here without any evidence~
Take the jury to their room.
NOTE : The jury retired to consider of their verdict and
later returned with the following verdict: "We, the jury, on
the issue joined, find for the defendant. C. 0. Chapin, Jr.,
Foreman.''
The Court: Record the verdict. Gentlemen of the jury,
you are discharged from further consideration of this case.
Mr. O'Connor: For the purpose of the record I want to
record a motion to set the verdict aside as contrary to the ·law
and the evidence, without evidence to support it, misdirection
of the jury, and error of the Court in sustaining
page 49 ~ the motion to strike the evidence.
The Court : Which motion the Court overrules.
Mr. 0 'Connor: Exception. We intend to appeal this case
and would like for the order to show that and to give us time
to give a suspending bond, if you require one.
The Court: Give a suspending bond of $100.00 and sus-
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pend it for ninety days provided the suspending bond is given
within fifteen days from this date.
page 50

~

Virginia :

. In the Hustings Court, Part II, of the City of Richmond.
Ida M. Tyler, Plaintiff,

v.

City of Richmond, a municipal corporation, Defendant.
I, Ernest H. Wells, Judge of the Hustings Court, Part II,
of the City of Richmond, do certify_ that the evidence and incidents of trial contained in the foregoing typewritten book
of 49 pages is all of the evidence and incidents of trial in the
case of Ida M. Tyler against the City of Richmond.
Given under my hand this 8th day of July 193.5.

ERNEST H. WELLS,
Judge of the Hustings Court, Part II,
of the City of Richmond.
page 51 } Virginia:

In the Hustings Court, Part II, of the City of Richmond.
Ida M. Tyler, Plaintiff,
'V.

City of Richmond, a municipal corporation, Defendant.
I, Annie I. DuVal, clerk of the Hustings Court, Part II, of
the City of Richmond, do certify that the foregoing is a true
transcript of the record of the above entitled action and a
true copy of the stenographic report of the testimony and
other incidents of the trial of said action. That the defendant
has had due notice of the plaintiff's intention to apply for
said transcript and copy and that the bond required of the
plaintiff in the order of May 18, 1936 was duly given.
Given under my hand this 8th day of July 1936.

ANNIE I. DuVAL,
Clerk of the Hustings Court, Part II,
of the City of Richmond.
A Copy-Teste :

M. B. WATTS, C. C.
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