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TEL: (8041 §73-4004
FAX: 1804 673-8856

VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF NOTTOWAY

LUCILLE P. OVERTON,
Plaintiff,

V. : LAW NO.: 99-31

BLACKSTONE FAMILY PRACTICE

CENTER, INC., CHARLES J. ROSENBAUM,

and HCMF CORPORATION,

t/a HERITAGE HALL HEALTH CARE,
Defendants.

DEFENDANT’S OBJECTIONS TO
DE BENE ESSE DEPOSITIONS

COMES NOW, Defendant HCMF Corporation, t/a Heritage Hall Health Care, by

counsel, and reserves the right to make the following objections regarding de bene esse

depositions:
1. Bettv Solomonson

a. This defendant objects to plaintiff’s attorney reading from the rec

Heritage Hall on the basis that they are hearsay. (Page 62)

prds of

b. This defendant objects to the plaintiff’s reference to the “wandering

incident” on the basis that it is not relevant to the issues in this case. (Page 84)

c. This defendant objects to any reference to any State assessment of the

operation of Heritage Hall on the basis that it is not relevant to the issues in this case. (P

and 88)

d. This defendant objects to any questioning of this witness regard

policies and procedures of Heritage Hall on the basis that she is not qualified to testify re
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DENTON
& FISCELLA

30 WEST BROAD STREET
SUITE 290
'HMOND, VIRGINIA 23230
TEL: (804) 673-4004
FAX: (804) 673.8555

such policies and procedures. In addition, she had not reviewed the policies and procedures prior
to her testimony.
2. Phyllis Corrigan

a. This defendant objects to the qualifications of this expert.

b. This defendant objects to the plaintiff’s attorney and the witness reading
from Ms. Overton’s medical records on the basis that they are hearsay. (Pages 39 - 75)

c. This defendant objects to the witness testifying regarding the legality of
the medical chart on the basis that she is not qualified to do so. (Pages 84 - 95)

d. This defendant objects to this witness providing any causation testimony
on the basis that it is outside the scope of her designation. (Page 98)

e. This defendant objects to the plaintiff’s attorney and the witness reading
from the Incident Report on the basis that this contains hearsay information. (Pages 111- 112).
In addition, this testimony exceeded the scope of my cross-examination.

3. Barry W. Burkhardt

a. This defendant objects to the plaintiff’s attorney reading from the records
of Heritage Hall on the basis that they are hearsay (Pages 10 - 11).

b. This defendant objects to the plaintiff’s attormety questioning Dr.
Burkhardt regarding the cause of Ms. Overton’s fracture on the basis that it is outside the scope
of this expert’s designation. (Pages 11 - 12, 15 -16, 33 - 34).

c. This defendant objects to Dr. Burkhardt testifying as to the cause of the
plaintiff’s fracture on the basis that he cannot state this opinion within a reasonable degree of

medical certainty (Pages 16 —17) .
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d. This defendant objects to Dr. Burkhardt testifying regarding the plaintiff's
life expectancy on the basis that it is outside the scope of Dr. Burkhardt’s designation and it is

speculative. (Pages 25 — 26).

HCMF CORPORATION, t/a
HERITAGE HALL HEALTH CARE
By Counsel,

DENTON & FISCELLA

Aroastand Lol

Lisa Kent Duley, Esqui:f

6630 West Broad Street, Suite 290
Richmond, Virginia 23230

(804) 673-4004

(804) 673-6555 (facsimile)

DENTON
& FISCELLA

0 WEST BROAD STREET
SUITE 290
HMOND, VIRGINIA 23230
‘TEL: (804} §73.4004
FAX: 1804) 673-6656

-497-




CERTIFICATE OF SERVICE
I hereby certify that [ have this 15th day of May, 2001, served a true and correct copy of
defendant HCMF Corporation's General Objections to De Bene Esse Depositions by United

States mail, postage prepaid, and addressed as follows:

B. G. Stephenson, Esquire
4157 Chain Bridge Road
Fairfax, Virginia 22030

Counsel for Plaintiff

Kelvin L. Newsome, Esquire
Leclair Ryan, P.C.
707 E. Main Street, 11th Floor
Richmond, Virginia 23219
Counsel for Blackstone Family Practice Center, Inc.
and Charles J. Rosenbaum, M.D.

duoa%.u—aé @LLQLL.L |

Lisa Kent Duley

Sh-97-007\Gen. Obj. De Bene Esse Dep.

DENTON
& FISCELLA

1 WEST BROAD STREET
SUITE 280
HMOND. VIRGINIA 23230
TEL: (804) 673-4004
FAX: (804) 673-6555
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VIRGINIA: /

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY

HORACE E. PERDIEU, as Admumstratdr

of the Estate of LUCILLE P. OVERTON
deceased,

Plaintiff,
Law No.: CL-031

Blackstone Family Practice Center, Inc.,
Charles J. Rosenbaum, a/k/a

C.J. Rosenbaum, M.D.,

Josephine Fowler, M.D., =~ ..

and HCMF Corporation, t/a

Heritage Hall Health Care,

Defendants.

PLAINTIFF’S OBJECTIONS TO DEFENDANT HCMF’S LIST OF WITNESSES
’ AND DESIGNATION OF DEPOSITIONS

COMES NOW the Plaintiff, Horace E. Perdieu, Administrator of the Estate
of Lucille P. Overton, deceased, by counsel, and files Plaintiff's Objections to
Defendant HCMF's List of Witnesses and Designation of Depositions. In support

thereof, Plaintiff respectfully submits the following:

1. Defendant HCMF listed F. Carlos Gonzales, M.D. as a witness in

this trial. Plaintiff objects to HCMF's use of Dr. Gonzales, who had been
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designated by Plaintiff in the Designation of Experts as an expert witness
testifying in support of Plaintiff's case.

2. Plaintiff did not designate any testimony to be read from the
deposition of Dr. Gonzales, and Plaintiff is not proffering him as a witness.
Defendant HCMF cannot now list him as a witness, nor can select portions of hfs
deposition be read at trial. Dr. Gonzales is not a factual witness, and his only )

‘ pdrpose at trial would be to offer expert testimony. Defendant HCMF did not
designate him as an expert for the defense, and cannot now use him as such by
designating two pages of his deposition.

3. Should the Court allow testimony to be read from his deposition

over Plaintiff's objections, Plaintiff respectfully requests that the deposition be

read in full, and that the entire transcript be made part of the record.

RESPECTFULLY SUBMITTED thisz é]}f-f day of /é/ , 2001.

HORACE E. PERDIEU, as
Administrator of the Estate of
LUCILLE P. OVERTON, deceased

By Counsel
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%5. Stephenson K/SB # 8098)

Counsel for Plaintiff

4157 Chain Bridge Road
Fairfax, Virginia 22030
Telephone: (703) 591 -2470
Facsimile:  (703) 359-0638
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CERTIFICATE OF SERVICE

- | hereby certify that on the M_ﬁ@y of

correct copy of the foregoing sent via facsimile and mailéd, first class U.S. Mail,

, 2001, a true and

postage prepaid, to the following:

Lisa Kent Duley, Esgq.
Lynne J. Fiscella, Esq.
DENTON & FISCELLA
6630 West Broad Street
Suite 290

Richmond, Virginia 23230
(804) 6734004

S. Elizabeth Pharr, Esq. |__
LeCLAIR RYAN

707 East Main Street

11" Floor

Richmond, Virginia 23219
(804) 783-2003

B.G.:Stephehson
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VIRGINIA:
IN THE CIRCUIT COURT FORNOTTOWAY COUNTY

HORACE E. PERDIEU. as Administrator of
The Estate of Lucille P. Overton, deceased

Plaintiff,
V. At Law No.: CL-031

BLACKSTONE FAMILY PRACTICE CENTER,
INC,, etal.

Defendants.
DEFENDANTS BLACKSTONE FAMILY PRACTICE
CENTER, INC. AND CHARLES I. ROSENBAUM, M.D.’S OBJECTIONS
TO DE BENE ESSE DEPOSITIONS
COME NOW defendants Blackstone Family Practice Center, Inc. and Charles L.
Rosenbaum, M.D., by counsel, and submit the following as their objections to plaintiff’s

de bene esse depositions:

Reinald Leidelmeyer. M.D.

(1)  Opinions outside the scope of permissible testimony for this witness

During his discove_rydeposition, counsel for defendants asked Dr. Leidelmeyer if
he had ever seen Plaintiff’s Designation of Experts, and Dr. Leidelmeyer stated that he
had not. Specifically, Dr. Leidelmeyer testified as follows:

Q. Let me hand you Plaintiff’s Designation of Experts in this case and ask
you if you have seen and reviewed this document before.

A. [ don’t think so.

Q. You have not seen this document before?

A. Idon’t recall.
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Leidelmeyer Deposition, at 112 (the relevant portions of Dr. Leidelmeyer’s deposition
are attached hereto as Exhibit A). Because Dr. Leidelmeyer did not participate in the
drafting of Plaintiff’s Designation of Experts and, in fact, had never seen it, counsel for
defendants asked Dr. Leidelmeyer to state the specific opinions he was rendering in this
case. Inresponse, Dr. Leidelmeyer testified as follows:

Q. Doctor, what opinions are you offering in this case?
What opinion?
Yes.
A failed diagnosis that was and usually is very obvious.
[s that the only - -
Not supported in the records that an adequate examination was done.

Are you offering any other opinions in this case, Doctor?

R S - S

[ think that’s enough.
Leidelmeyer Deposition, at 113. Dr. Leidelmeyer also testified as follows:

Q. Let me ask you this: Other than your opinion that there was a failed
diagnosis on January 20®, 1995, and your opinion that Dr. Fowler did not perform an

adequate exam after the fall on January 20%, 1995, are you offering any other opinions in

this case?
A. In what direction? I think we discussed it at length. This is my opinion.
Q. Are you offering any other opinions in this case?
A. No.

Leidelmeyer Deposition, at 128-29. In sum, Dr. Leidelmeyer testified that he was

rendering only two opinions in this case. Despite his sworn testimony, Dr. Leidelmeyer
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rendered several additional opinions during his recent de bene esse deposition.
Defendants submit that Dr. Leidelmeyer should not be permitted to render any opinions
other than the two opinions he rendered during his discovery deposition.
(2) Dr. Leidelmever is not qualified to testify as an expert witness
Dr. Leidelmeyer is not qualified to testify as an expert witness in this case for the
reasons stated in defendants’ previously filed motion in limine to exclude Dr.
Leidelmeyer. Defendants will also present additional reasons in support of this objection.
Barry Burkhardt, M.D.
(1)  Dr. Burkhardt should not be permitted to render any opinions regarding
how Ms. Overton fractured her hip because he has admitted that he does
not know.

In his de bene esse deposition, Dr. Burkhardt candidly admitted that he does not

know how Ms. Overton sustained the fractured hip. Specifically, Dr. Burkhardt testified

as follows:
Q. Did you form an opinion as to how she sustained the fractured left hip?
A. No. [ mean, I have no idea....

Burkhardt Deposition, at 8 (felevant portions of Dr. Burkhardt’s Deposition are attached
hereto as Exhibit B). Because Dr. Burkhardt admittedly does not know how Ms. Overton
sustained her fractured hip, he should not be permitted to state that she sustained the
fracture by falling. |

(2) Dr. Burhardt should not be permitted to render any opinions regarding
when Ms. Overton fractured her hip because he cannot testify to a

reasonable degree of medical certainty when the fracture occurred.

When asked if he had an opinion “within the realm of reasonable medical

certainty as to when the fracture may have occurred,” Dr. Burkhardt testified as follows: ]
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“Is it in the realm of medical possibility that if she fell on the 20" or 21%, that she
sustained a fracture that [ saw he; for ten days later that [ said was about ten to 14 days
old, could it have been sustained at that fall? The answer is yes, it could have.”
Burkhardt Deposition, at 15, 17. In Fairfax Hosp. System. Inc. v. Curtis, 249 Va. 531,
535 (1995), the Court held that “[a] medical opinion based on a ‘possibility’ is irrelevant,
purely speculative and, hence, inadmissible. In order for such testimony to become
relevant, it must be brought out of the realm of speculation and into the realm of
reasonable probability; the law in this area deals in ‘probabilities’ and not ‘possibilities.””
Because Dr. Burkhardt’s opinion is based upon a mere possibility, it is inadmissible.

(3)  Dr. Burkhardt should not be permitted to render an opinion regarding
whether or not there was some impact on Ms. Overton’s life expectancy
due to the fractured hip because it is outside of the scope of his
designation.

In response to the question “do you have an opinion as to whether or not there is
some impact on her life expectancy,” Dr. Burkhardt testified as follows: “I don’t think
there’s any doubt that a hip fracture in an elderly person carries with it a significant
increase in mortality. I do not have those exact statistics at the tip of my tongue, but
when an older person breaks a hip, there is a significant chance of them dying within a
year of the surgery.” Burkhardt Deposition, at 25-26. This testimony is clearly outside
the scope of plaintiff’s designation of experts. Moreover, this testimony is irrelevant in

light of the fact that Ms. Overton did not die within one year of the surgery. Accordingly,

defendants’ objection should be sustained.

-506-



(4)  Dr. Burkhardt should not be permitted to testify regarding the
appropriateness of Johnston-Willis Hospital’s statement of charges.

Dr. Burkhardt should not be permitted to testify regarding the appropriateness of
the Hospital’s statement of charges because he is not qualified to do so. In fact, Dr.
Burkhardt testified in his deposition that “charges vary so much around these days that
it’s very difficult for even somebody who's in the field to comment on the
appropriateness when there’s such a variability in them....” Deposition, at 28. In
addition to being outside the scope of plaintiff’s designation of experts, Dr. Burkhardt’s
testimony would clearly be speculaﬁve, at best. Accordingly, this testimony should be
excluded.

(5)  Dr. Burkhardt should not be permitted to testify regarding the age of
the fracture because he would be forced to speculate.

Dr. Burkhardt should not be permitted to testify regarding the age of the fracture
because he would be forced to speculate. Specifically, Dr. Burkhardt testified as follows:

Q. Were you able to tell from the evidence you had exactly - -

A. No.
Q. - - how old it was?
A. No. Oh, no, you couldn’t. I mean, that’s where [’m saying to you is that

it’s an inexact determination.
Burkhardt Deposition, at 34. Because Dr. Burkhardt candidly admits that he cannot tell

how old the fracture was, he should not be permitted to speculate.
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Phyllis Corrigan. R.N.

Q) Ms. Corrigan should not be able to render any opinions regarding whether

or not the “medical care” rendered to Ms. Overton was proper.

In her de bene esse deposition, Ms. Corrigan identified Ms. Overton’s “medical
chart” from Heritage Hall to include doctor’s progress notes, among other medical
records. She then opined that based on the medical records contained in that chart, Ms.
Overton “would have benefited from closer observa.tion to meet her physical and
emotional and cognitive needs.” (Corrigan Deposition at 95.)

This testimony is clearly outside of plaintiff’s designation of experts, as Ms.
Corrigan was not designated to provide any testimqny regarding the medical care
rendered to Ms. Overton by any physician. Moreover, this testimony is clearly outside
the scope of plaintiff’s proffer of Ms. Corrigan as an expert in the field of nursing. She
was not proffered as an expert in the field of family practice medicine, nor is she
qualified to give opinion testimony regarding the medical care rendered to Ms. Overton
by a family practice physician.

(2)  Ms. Corrigan should not be permitted to render an opinion regarding

whether or not family practice physicians should have recognized that Ms.
Overton was at a high risk for falls or whether they took any actions
before or after her alleged January 1995 falls to prevent further falls.

During Ms. Corrigan’s deposition, she opined that she did not find anything in
Ms. Overton’s medical records, which included the doctor’s progress notes, that

recognized that Ms. Overton was at a high risk for falls or that anything was noted in

those records regarding the prevention of further falls. (Corrigan Deposition at 110.) She
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Most importantly, this testimony is contrary to Virginia law according to Virginia
Code § 8.01-397.1. According to this statute, “evidence of the habit of a person or of the
routine practice of an organization, whether corroborated or not and regardless of the
presence of eye witnesses, is relevant to prove that the conduct of the person or
organization on a particular occasion was in conformity with the habit or routine
practice.” Thus, the fact that a physician does not write down every finding or absence of
findings during the course of a physical examination does not mean that a compléte
physical examination was not performed.

(4)  Ms. Corrigan should not be permitted to read any medical records into the

record.

Ms. Corrigan should not be permitted to read any medical records into the record.
This testimony is clearly hearsay and does not fall under any exception to the hearsay
rule. (Corrigan Deposition at 39-75.)

CONCLUSION

In light of the foregoing, defendants’ objections to plaintiff’s de bene esse

depositions must be sustained.
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A One's medical judgment is very often

different from someone else's medical judgment,
and the quality of it.
Q Can we agree that there is no cook book
on how to practice medicine?
MR. STEPHENSON: Objection.

THE WITNESS: A cook book on how

to practice medicine? I guess I don't think thig
word is applicable to medical practice.
BY MR. NEWSOME:

Q Can we agree that physicians can treat
patients in different ways and still practice
within the standard of carev?

A It depends on the case.

Q Let me hand you ‘Plaintiff's Designation
of Experts in this case and ask you if you have

seen and reviewed this document before.

A I don't think so.
Q You have not seen this document before?
A I don't recall.

MR. NEWSOME: I will have this

marked for identification. I have just handed
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Dr. Leidelmeyer Plaintiff's Designation of

Experts. I would like to have that marked as

Leidelmeyer 20.
(Leidelmeyer Deposition Exhibit 20
marked for identification by the
reporter and attached.)

BY MR. NEWSOME:

Q Doctor, what opinions are you offering

in this case?

A What opinion?
Q Yes.
A A failed diagnosis that was and usually

is very obvious.

Q Is that the only --

A Not supported in the records that an
adequate examination was done.

Q Are you offering any other opinions in

this case, Doctor?

A I think that's enough.
Q When did Ms. Overton fracture her hip?
A I think the very first £all she

probably fractured her -hip.
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it's not in the record.

Q Is that a2 medical issue or is it a
l;gal issue?

A It's a medical/legal issue when the
patient is sued.

Q - Let me ask you this, Doctor: If a
physician treats a patient in compliance with the
standard of care but does not document it --

. He is hanging.

Q == is it your opinion that that doctor
did not treat that patient in compliance with the
standard of care?

A Yes.

Q So, essentially, if it's not written
down, it doesn't matter what the doctor did, is

that correct?

A Correct.
MR. STEPHENSON: Objection.

BY MR. NEWSOME :

Q Other than your opinion that --
A And it happened two days in a row.
Q Let me ask yaQu this: Other than your
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opinion that there wés a failed diagnosis on
January 20th, 1995, and your opinion that

Dr. Fowler did not perform an adequate exam after
the fall on January 20th, 1995, are you cffering

any other opinions in this case?

A In what direction? I think we
discussed it at length. This is my opinion.
Q Are you offering any other opinions in

this case?
A No.

MR. STEPHENSON: Do you mean
opinions contrary to that?

MR. NEWSOME: I just want to know
what the doctor's are, what opiniens he's giving
in this case. And I believe he has told me.

THE WITNESS: I believe so too.

BY MR. NEWSOME :

Q Have you ever been a defendant in a
lawsuit?
A In what?

Q Have you ever been a defendant in a

lawsuit?
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A It was a much darker color to it, and it
was a clear indication that it was an older fracture
than just an acute fracture.

Q How was that indicated to you?

A By both the presence of the color of the
fluid around the fracture, as well as the ends of the
bone tend to have a little more of a softer, not
guite as sharp edged appearance to them as well as a
feel to them; and it indicated a fracture, in my
opinion, of anywhere from ten to 14 days old.

Q And that was an opinion that you formed at

the time you --

A At the time of the surgery, vyes.

Q -~ did the surgery?

A That's correct.

Q Did you form an opinion as to how she

sustained the ffactured left hip?

A No. I mean, I have no idea. I know that
fractures like this occur when people fall, and
that's when we see them most often. They also can
occur if they have a pathological process. Normally
you make that diagnosis when somebody tells us they
felt a pain in their hip, then they fell, and we are
able to see a -- and when we go in and look at the

bone and we send it to pathology, we see some
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Q Now, directing your attention to
entries -- and I want you to assume that, in fact,
Mrs. Overton fell on January 20 and she fell again| on
January 21. With that assumption, do you have an
opinion within the realm of reasonable medical
certainty as to when the fracture may have occurred,

I

you know, consistent with other information that u

- had discovered in relation to the time that you

treated her?

MR. NEWSOME: I object toe this question to
the extent it --

MR. STEPHENSON: You need to let me fimish
my question before you interpose the objection.

MR. NEWSOME: Are you finished,

Mr. Stephenson?

MR. STEPHENSON: 1I'm finished with that
question.

MR. NEWSQME: Okay. Well, that's why |(I'm
objecting now, sir. I object to that question
to the extent that it is not an opinion that
Dr. Burkhardt formed at the time of his care
and treatment or it's also based upon
information that he did not rely upon at the
time of his treatment, and also to the extent

it's asking Dr. .Burkhardt to speculate as [to
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THE WITNESS: So I do -- I don't have any

idea what you guys are talking about as far as
what I can and can't do, but I was asked a
fairly straightforward question: 1Is it in the
realm of medical possibility that if she fell
on the 20th or 21st, that she sustained a
fracture that I saw her for ten days later that
I said was about ten to 14 days old, could it
have been sustained at that fall? The answer
is yes, it could have.
Q And it is your opinion that it was?
A That has to predicate that I have
knowledge of everything this lady did from the
time -- over the last two weeks -- over the last two
weeks before she entered the hospital. It is
consistent that it occurred at that time. I don't
say for sure that it did. I mean, she could have
walked a tightrope, too.

In all likelihood -- she was in a nursing
home, she was under the care of nurses and doctors
there, and it's documented that she fell ten days
before I saw her, and I saw a fracture that was ten
days to 14 days old. It most likely happened then.

Q So the fact that she would have fallen in

the time period that we.stated, either on the 20th
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had a2 broken hip when she came in to me, and I mig

have a better idea if I saw some physical therapy
notes from six years ago that are probably somewhe
in the medical records. I don't have those availa
to me now.

Q With regard to this type of fracture in
person of the age of Mrs. Overton, does =-- do you

have an opinion as to whether or not there is some

re

ble

impact on her life expectancy?

MR. NEWSOME: I just object to this
guestion to the extent it's clearly outside
the scope of even the designation of
Dr. Burkhardt; and it's also asking this
witness, Dr. Burkhardt, to speculate; and I
move to strike any responsive testimon?.

MS. DULEY: I would join in that

of

objection.

Q Without your speculating, do you have a

basis for an opinion on what --
A I don't think there's any doubt that a
fracture in an elderly person carries with it a

significant increase in mortality. I do not have

hip

those exact statistics at the tip of my tongue, but

when an older person breaks a hip, there is a

significant chance of them dying within a year of
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surgery.
Q Dr. Burkhardt, let me mark this, and then
I'll ask you about it.

MR. NEWSOME: Are you going to let us look
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at it, Mr. Stephenson?

MR. STEPHENSON: Yes.

MR. NEWSOME: Has this been produced in
discovery?

MR. STEPHENSON: I think this is
Dr. Burkhardt's statement for services.

MR. NEWSOME: Well, let me ask you one
more time, Mr. Stephenson, has the document
that you have just presented to me -- has it
been produced in discovery?

MR. STEPHENSON: That particular document
has not been produced in discovery, I don't
believe, although I think we had attached
medical expenses that I thought, you know,
included Dr. Burkhardt's statement.

MR. NEWSOME: 1I'm just merely asking a
question.

MR. STEPHENSON: I won't mark the
document.

Q Let me ask you, Dr. Burkhardt, what were

your charges for your operative services to
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Q I want to show you a statement from

Johnston-Willis Hospital for services rendered to

during that periocd, and you tell me whether or not

you're familiar with that as charges.
A In this day and age, with charges --
MR. NEWSOME: Excuse me for one second
Doctor. I didn't mean to cut you off --
THE WITNESS: Sure.
MR. NEWSOME: -- but as I have stated,
am objecting to the doctor opining on the

charges that Johnston-Willis incurred.

her

’

(=]

MS. DULEY: 1I'll join in that objection.

A I just was going to comment on some

philosophical standpoint that, you know, charges vary

so much around these days that it's very difficult

for even somebody who's in the field to comment on

the appropriateness when there's such a variability

in them, but this looks to me like what was the
average charges of six years ago perhaps for this
length of stay.
MR. STEPHENSON: I'd like to mark this
proffer this as an exhibit.
MR. NEWSOME: And we will object for t
reasons stated.

MS. DULEY: - Join in the objection.
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opinion as to when the break may have occurred?

MR. NEWSOME: Again, this has been gone
over on several' occasions, and I believe the
doctor has given his very candid answers as to
that question. Again, it's been asked and
answered.
aA It could have occurred on those dates. I

must admit, in the process of this deposition, I'm
able to look at some things even a little closer, and
my opinion at the time I think is always the best
opinion; and then as you look back on something, you
know, six years later, you have other things that
affect your decision, information that comes to light
and so forth. It could have happened on the 20th or
2lst. My notes say 14 days. It didn't say ten to 14
days. We might be quibbling about a small number of
days.

Q Were you able to tell from the evidence

you had exactly --

A No.
Q -- how o0ld it was?
A No. Oh, no, you couldn't. I mean, that's

where I'm saying to you is that it's an inexact

determination.

Q And so you .have a range of time that you

-524-
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.opportunity to put on the record why he thinks

THE COURT: I want to put on the record
That Mr. Stephenson, plaintiff's attorney, has
subpoenaed a Dr. Damewood. Dr. Damewood has
obtained counsel and is objecting pursuant to
the Court's subpoena. Before talking with
Mr. Pasco, the attorney for the doctor, I

thought I would give Mr. Stephenson an

he needs this witness.

MR. STEPHENSON: Dr. Damewood is being
called as a fact witness in relation to his
examination of Lucille Overton on January 31lst
of 1995 at which time he examiﬁed her and
determined that she appeared to have a hip
fracture and ordered x-rays to confirm his
diagnosis. - He has an extensive amount of
notes covering a full page of medical records
and his handwriting of the doctor is not
legible, and when I examined Dxr. Rosenbaum he
was unable also to decipher all of the notes.

I think it is pertinent to the case to
determine what he observed in his examination
to cause him to diagnose the hip fracture at
the time, what he noted as any comments made,

if any, by the person who had the hip fracture

-535-




10

11

12

13

14

15

l6

17

18

19

20

21

22

23

24

25

of Lucille Overton and what he did in
conducting a physical examination and what was
obvious to him when he conducted that
examination that caused him to suspect the hip
fracture and to call for x-rays.

This is a factual issue and I had asked
him in a conversation that I had sometime ago
if he would just decipher his own notes and
send a typed written version of that and he
refused to do so with some hostility. And I
didn't think I had any reasonable alternative
except to issue the subpoena, to have him come
and testify factually about his examination
and his findings.

THE COURT: I'll ask defense counsel if
there's any gquestion about whether
Mrs. Overton had a fractured hip.

MR. NEWSOME: Not one gquestion. As I'd
stated, Your Honor, Dr. Rosenbaum actually
made the diagnosis after he reviewed the
X-ray. No one is going to contest that. Our
experts are relying upon Dr. Damewood's note.
Actually not really relying on it, the only
thing they're relying on is there was a

complaint of hip pain on that day and based
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upon the findings on the x-ray there was a
fractured hip diagnosed on January 31st, 1995
No one's contesting that at all.

I will just say this, only because I'm
aware of what Mr. Stephenson is referring to
with respect to his conversation with
Dr. Damewood which occurred almost three years
ago, as I recall, and in three years it would
seem like, especially when given this case
when we have féur or five de bene esse
depositions, to have a deposition for this
witness to come in and read what we already
know that there's a fracture would have seemed
something that would have been more suitable

given the patient care issues related to Hot

Springs and Dr. Damewood, but I will state I'm
not familiar because I_don't really have a dog
in this fight.

THE COURT: I only wanted to hear you say
that there was not a question about the x-ray.

MR. NEWSOME: Not a gquestion.

MR. STEPHENSON: The question is when the
break occurred and our position has been that
the fracture occurred on the fall that we have

documented either on the 20th of January or on
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January 21lst. So that is a principal issue in
the case of failing to diagnose it when it
occurred in relation to the fall.

THE COURT: What's the date of this x-ray?

MR. STEPHENSON: The 21st of the January,
so it was 10 to 11 days earlier that we had
the two falls. That's the significance.

THE COURT: And you think that he can pin
that down for you? |

MR. STEPHENSON: I'm not interested in his
pinning it down, I'm interested in his
findings and what he showed in the way of his
examination that disclose to him physically
that there was a hip fracture and any other
things that were obvious to him in his
examination as opposed to the terse note
earlier from another resident that said no
injury, no treatment, but didn't show anything
about any examination.

So this was in stark contrast to earlier
notes in relation to the falls that occurred.
And I might add that the reason that he was
examining her at that time is Mr. Perdieu, her
son, came in and found her in a deteriorated

state of health and demanded the medical
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attention and that's what prompted the

examination to be made at that time.
MR. NEWSOME: Just a very brief statement

Dr. Damewood can shed no light on when the

fracture actually occurred. There's nothing

in his note that was readable. He's not going

to come in and say it occurred on the 20th or
the 21st. He didn't see her on any of those
dates. I don't see how he speaks to any of
that.

THE COURT: Let's take it off the record.
(A recess was taken.)
THE COURT: After talking with Dabney

Pasco, counsel for Dr. Damewood, the Court

quashed the subpoena. Proceed from there. I

don't know where we should begin particularly,.

I thought surely that at the conference I
found some time to work on this, but somehow
didn't do that. I did, several days ago,
begin to take a look at the deposition of
Betty Solomonson, the defense witness, and
what I'm struck by as I begin to look at it i

the lengthy examination by Mr. Stephenson of

I
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this lady in regard to her qualification. I
don't know how we get most of that out, but I
think ultimately your conclusion is she's
qualified to testify. How much of all that do
you think the jury needs to hear?

MR. STEPHENSON: You know, the reason for
the examination on the qualifications is borne
out I think in the subsequent testimony is
that she seems to present herself as an
administrator qualified to operate a nursing
home and then her testimony in giving her
opinion goes on into the area of well, I don't
think we hold the staff to any standard on
being subject to abiding by the procedures and
policies of a nursing home and then even
purport to know what the procedures and
policies of the nursing home were as it
related to Heritage Hall.

So all of this background in terms of her
presenting herself as a qualified witness I
thought went to the extent of her
qualifications and had something to do with
her ultimate credibility. I might add I've
been likewise subjected to very extensive

examinations of my witnesses in terms of their

-540-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

gqualifications.

THE COURT: I haven't seen those.

MS. DULEY: The most we have taken with
any of his witnesses has been five minutes
regarding qualifications, at most.

THE COURT: I really don't care to go inte
that in particular, it's the only one that I
looked at that i thought that we needed this
meeting for this afternoon. I simply don't
know how we can deal with two hour, two and a
half hour depositions and I don't know what
your experience is, but mine is the jury's no
going to be around when you get through them.
They'll be sitting there, but they won't be
present.

MR. STEPHENSON: Would the Court suggest
that we not have any cross on voir dire?

THE COURT: You're asking what I suggest
and I don't want to ruin your case. I don't
want to take it apart. I guess if you-all
agreed that ultimately your expert witnesses

are going to be allowed to testify, I don't

think the jury is going to be impressed by the
efforts to gqualify one and the basic gquestions

and all this leads to their being able to
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offer an opinion. And it's all legal things
that we deal with and I don't think lay people
are going to pay a lot of attention to that.
They want to hear what the doctor has to say.

MR. STEPHENSON: 1If we were all prepared
to stipulate to the gqualification of experts,
I would have no reservation about that.

THE COURT: Who are your experts?

MR. STEPHENSON: I have Dr. Burkhart has
testified as the surgeon that performed the
hip surgery and installed the prosthesis and I
have Dr. Liedelmyer who has testified as an
expert, and Phyllis Corrigan who is in the
nursing end that is going to testify as an
expert on de bene esse depositions. I don't

have any other experts I would bring on live.

They're three that we've done by de bene esse

depositions.

MS. DULEY: Your Honor, if I might add, I
believe one of the things that we wanted to
discuss today is whether or not Dr. Liedelmyer
and Ms. Corrigan are qualified because we, the
defendants, will argue that they are not. And
it was our thought that that's something that

could be determined, since they're de bene
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esse depositions have been taken, and that's
something that could be determined today
rather than take up the jury's time tomorrow
arguing.

THE COURT: That's the sort of thing that
I wanted to get to. I certainly thought we
could do it and we have ability to look at the
videos. Let's begin somewhere. ‘Can we begin
with Liedelmyer?

MR. STEPHENSON: I don't have any problem
with that, Your Honor.

THE COURT: Do we have the tape?

MR. NEWSOME: Yes.

(Video tape being played.)

THE COURT: And the question is whether or

not he ‘had a clinical practice as is required

MR. NEWSOME: There are a couple of
gquestions, but that's definitely a major one,
Your Honor. If you'd like I'll start.

THE COURT: Okay.

MR. NEWSOME: As the Court is well a&are

in a medical malpractice case, the plaintiff

has to present expert testimony to establish
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the standard of care, a breach of the standard
of care and that breach of ;he causation
unless the experts are qualified under
8.01-520. It states "A witness shall be
gqualified to testify as an expert on the.
standard of care if he demonstrates expert
knowledge of the standards ofAthe defendant's
specialty under what conduct fails to conform
to those standards and if he has had active
clinical practice in either the defendant's
specialty or related field of medicine within
one year of the alleged date of the act or
omission. When determining whether an expert
qualifies --

THE COURT: Let me ask you one thing,
within one year of what?

MR. NEWSOME: The alleged act or omission.
In our case it will be January 31st which will
take you to '94 and '96. When you look at
that statute it really raises three discrete
issues or categories that the expert must meet
and the first is whether or not the clinician
actually has an active clinical practice and
on that issue, Your Honor, the Court needs to

determine if the physician actually treats
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patients.

And Your Honor, the issue is a little
different right now, but let me give it a
shot. Drxr. Liedelmyer did not have an active
clinical practice at the relevant time which
would be January, anywhere between January,
'94 and January of '96. I believe his
testimony was clear that he practiced one. day
a week at the Fairfax County health department
where he was performing preemployment
physicals and reading positive skin tests for
TB.

In that capacity he clearly, as a
part-time employee, was not treating patients,
so he was not treating patients therefore he
was not actually a clinician at that point.
For some reason Dr. Liedelmyer had an epiphany
following his deposition that he not only was
working one day a week part-time at the
Fairfax County health department, but he was
also working one day a week with Dr. Mehra and
Dr. Basackoff which is something we'wve never
heard before.

Obviously when a witness gives his

deposition he can also do an errata sheet.
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First time that we ever heard of it was during
his de bene esse deposition, no way to follow
up to see if he actually did that or not. I
don't want to dwell on that point because,
Your Honor, one day a week doing, as he said,
diagnoses and treating patients, if we're
talking two days a week, or really a day and a
half a week, I don't think that's an active
clinical practice. We have literally one day,
even if we accept his testimony being true,
with he's actually treating patients, making
diagnoses, general diagnoses, not the
diagnoses here.

I think given his testimony, if you
believe that he has a clinical practice with
that one day and these clinics that we first
heard of, that's not an active clinical
practice. And I will submit to the Court that
I have seen no case which says what's active
and what's not. Is it one day? 1Is it three
days? I must admit I have no case dealing
with that issue and there's only two cases
that I found that talk about what clinical
practice was. At this point I would submit

that the witness, Dr. Liedelmyer, does not
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active clinical practice in the defendant's

have an active clinical practice. That's jus
the first prong.

The second issue is whether or not the
witness has an active clinical practice in the
defendant's specialty or related field of
medicine, which is really two issues; the

first is whether or not the witness has an

specialty and that's a pretty easy one in this
case. Dr. Rosenbaum and Blackstone Family
Practice are family practice physicians, a
very discrete specialty in medicine and

Dr. Liedelmyer is not a family practice
physician. He has no residency training, no

special training at all in family practice.

So clearly he doesn't have an active clinical
practice as a family practice physician, so
now the only way he can qualify is if you look
to see if he has an active clinical practice
in a related field of medicine.

Until last year that was kind of the
sticking point, what is a related field of

medicine. There were decisions all over the

board, but thankfully last year in the

Virginia Supreme Court case of Sami versus
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Varn, 260 Virginia 280, the Court gave us a
lot of guidance on what that provision
actually means. In that case the Court ruled
obviously quite correctly that an Ob could
testify against, excuse me, strike that. An
Ob was qualified to testify against an
emergency room physician because his clinical
practice included the performance of a pelvic
exam which was the procedure at issue and
that's real important in Sami.

What the Court said was what you do is you
look to see if a physician in a different
specialty, if they actually do the procedure
at issue. The Court also went on to state the
purpose of the requirement of section
8.01-581.20 that an expert have a active
clinical practice in the defendant's specialty
or related field of medicine is to prevent
testimony. And I'm going to quote it, Your
Honor, is "To prevent testimony by an
individual who has not recently engaged in the
actual performance of the procedures at issue
in this case."

What the Court's showing us in Sami is

that you have to look at what the doctor is
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doing, what is being looked at in your case.
So if someéne is going to qualify and they're
not in that defendant's specialty, they need
to be doing what this doctor's doing, and the
Court's reading it very strictly, as you can

see, from the Court's decision in Sami.

Your Honor, in our case you heard a lot of

testimony .about what Dr. Liedelmyer's been
doing over the last 11 years, but the real
critical fact that you get from what he said
was he was not diagnosing and treating
fractures, in the terms of the Sami court, is
the procedure at issue. He was not diagnosin
and treating fractures, that's crystal clear,
and he was not seeing nursing home patients,
and our plaintiff's decedent in this case is
nursing home patient. And he was not
supervising interns or residents during that
11 year period. He was doing nothing that's
at issue in this case.

I feel like I should just mention another
case because what I think it's fairly clear
from the supreme court precedent, Sami, and
Fairfax Hospital versus Curtis is that the

Court's not interested in what you used to do
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the Court's look very specifically at what
you're doing within one year of the alleged
negligent act and in the case of Fairfax
Hospital kind of sets that out pretty well.

In that case a baby was found in the
neonatal intensive care unit facedown in a
cardiac arrest. The hospital's expert was
precluded on the standard of care on the NICU.
What's interesting about this case is that the
hospital's expert had been a professor of
pediatrics at the University of Virginia for
nine years up until 1987 and in fact he worked
at a NICU just like the one at Fairfax
Hospital, but in 1987 he stopped and he became
a transport director for the helicopter unit
and the alleged negligent act occurred two
years later in 1989.

When Dr. Mehra got on the stand, said
well, I haven't been doing it in two years,
but I still know what the standard of care is,
the Court said no, you have to be doing what
the defendant's doing within one year of the
negligent act. That shows you how strictly
the Court's applying the statute, as it well

should when you have someone who did the exact
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job for seven years. He's still familiar with

the standard of care, the Court said no, you
have to comply strictly with the statute.

So here, Your Honor, it's actually pretty
clear that Dr. Liedelmyer did nothing that
was -- that's at issue in this case within one
yvear of the alleged negligence and I don't
state, Your Honor, Dr. Liedelmyer was being
very specific- when Mr. Stephenson asked him
well, even that one day a week that you just
remembered, were you doing family practice.
He wouldn't admit to it. As you recall, he
said no, I was doing primary care because he
knows that family practice is a discrete
specialty that he wasn't doing and that's the
active clinical practice aspect.

I think with respect to what he's brought

in to testify to the regard of the standard of

care, there's even a more fundamental problem
with his testimony, if you can believe that,
and he doesn't know what the standard of care
for family practice physicians in Virginia.

It's crystal clear if his testimony, and I'm
going to guote the guestion and the answer to

you, and this question was taken from his

D
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discovery deposition. Your Honor, the
question was, "Your definition of the standar
of care for family practice physicians in the
Commonwealth of Virginia is, and I quote, ~“To
do their best according to their knowledge,'
correct?"

Answer: "Yes, and limitations. Yes."

That was his answer, Your Honor. As the
Court's well aware, and I will read from the
statute which governs what the standard of
care is in Virginia, 8.01-581.20 and I will
state in the middle of that statute it states
the standard of care by which the acts or
omissions are to be judged shall be that
degree of skill and diligence practiced by a

reasonably prudent practitioner in the field

d

of practice or specialty in this Commonwealth.

That's what the standard of care is.

Your Honor, what's pretty crystal clear
from -- let me just read a little further
because there's a presumption and I'll read
that presumption. "Any physician who is
licensed to practice in Virginia shall be
presumed to know the statewide standard of

care and the specialty or field of medicine i
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which he is qualified and certified." Your
Honor, here's a couple of problems with the
presumption; let me just state in particular
it says in the specialty or field of medicine
in which he's qualified or certified.

Dr. Liedelmyer is not qualified or certified
as family practitioner so he does not get the
presumption. If he did get the presumption,
he has clearly rebutted that presumption, You

Honor. His only presumption, his testimony i

he does not know what the standard of care is|.

He has told everybody I do know what the
standard of care is.

I wish I could have shown you his
discovery deposition because I asked him that
question, he said, "Hmm, that's a good
guestion," and then he gave me that answer.

Just to take that to what's going to
happen in this case, the court, after all the
evidence is in, is going to instruct the jury
and what you're going to say, and I don't wan
to overstep my bounds, but what I'm trying tg
stay is you're going to instruct‘them, you
must determine the degree of skill that is

required by the defendants by considering the

t
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testimony of the expert testimony on that
subject. You're going to go on to state that
a doctor has the duty to use the degree of
skill and diligence in the care of his/her
patient that a reasonably prudent doctor in
the same field or practice especially in this
state that would have used in these
circumstances. We know right now that this
witness cannot give that testimony. All of
his opiniong in this case, Your Honor, are
based upon an erroneous understanding of what
the standard of care is in this case and Your
Honor, if he's allowed to testify in this
case, the jury's going to say, well, the
gatekeeper looked at it. I saw the objection,
but he's obviously qualified, he's qualified
to give his testimony, so we should give some
weight to it, but because he does not know the
beginning point, he can't help this jury on
the fundamental gquestion in this case.

THE COURT: Ms. Duley.

MS. DULEY: I don't have anything to add.

THE COURT: Mr. Stephenson.

MR. STEPHENSON: I did not believe that we

were coming back and reciting the whole issue
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that was before Judge O'Hara in connection --

THE COURT: He didn't rule on it and I
don't think he saw any of this, did he?
Didn't he have extracts or something?

MR. STEPHENSON: Yes, he had what was
presented to him from a deposition, discovery
and all of that aspects.

THE COURT: He didn't rule on it.

- MR. NEWSOME: May I say one thing and the
I will shut up? There was no de bene esse
deposition to rule on. The reason he did not
rule on it is because it was a discovery
deposition.

MR. STEPHENSON: In the case authority
that we have on the ruling of the person who
had become a helicopter operator, and that is
the authority that he wants to stand on as to
whether or not you're engaged in the practice
of medicine within the time frame. That
certainly is poor authority for what the Cour
is asked to do and ruling on the
gualifications that this man who if you have
someone that is qualified, I don't know where
you go to find anyone with more credentials

than are exhibited by this person who has bee

n
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in the practice well before there was any
so-called specialty of family practice which
was always known as general practice. And
again, it's treating members of the family.

He testified that he's been engaged in the

clinical practice of primary care which treats

~all members of the family. As he started his

career back in the military, he began treating
all members of the family including dependents
of the military personnel, came on back, went
through internship when they did it that way
at University of Virginia or Johnston-Willis
Hospital and then University of Virginia after
he returned from the military service. And
then he orchestrated the emergency department
in Fairfax County, the Fairfax Hospital in
Fairfax County and treated all manner of
conditions for which people present themselves
in an emergency room. And that is the primary
care, the practice of medicine in its utmost
environment. And then he was responsible for
training residents and interns.

THE COURT: Let me stop you for this
gquestion. The statute says he has to have had

a clinical practice within one year of the act
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or omission. As I understand him, he hasn't

‘had a practice since 1990 unless you can count

the work at the Fairfax health department or
the one day a week that he did with his
doctors, and apparently he missed them in the
first deposition.

MR. STEPHENSON: He testified that he did
a day a week with each of those who were his
subjects and also did thg work with the
Fairfax health department which is dealing
with examinations.

THE COURT: And the question is does that
constitute a clinical practice.

MR. STEPHENSON: I don't know if the
statute says if you have to own a clinical
practice and it does not address how many days
a week that you have to spend in it. I know a
lot of doctors who take an awful lot of time
off and you wonder if they work one day a
week. It certainly does not address how much
time you have to spend in doing your work. If
you can't go in one day a week and stay up on
what you're doing in examining and treating
patients, you may do it any part of the time

and still stay abreast of the nature of the
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practice.

As he goes on and testifies, you know from
the way he approaches how you deal with
injuries and how he testified, and he goes on
and will be testifying in this deposition
about how he treated the fractures that came
into him to treat either in the clinical part
of the practice that he had or in the
emergency room environment. And you don't go
in and perform surgery yourself when you have
broken bones that aren't minor ones. He
explained how you treat a finger break, but
the other one diagnoses it and examines it and
sends him to the specialists that performs
surgery.

So he certainly has demonstrated that he
is well aware of the whole scope of the
practice of medicine in treating family. I
d&n't know how we now decide that the general
practice of medicine, as it was always called,
has suddenly developed a different specialty.
And you will hear doctors testify that the
family practice is the same as general
practice of medicine when you treat all

members of the family.
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- clinics, one in Chantilly and one in MclLean.

THE COURT: I have to go back to what I
said, I don't question at some point that he
has had such, I guestion whether he's had it
within the parameters of the statute.

MR. STEPHENSON: I certainly submit that
he has demonstrated -- on the day he was
examined he had continued to work up to that
very moment in his examination with the
position of the health department that had
just changed so that he will no longer be
doing it at that job, but that involved
examination of patients over there on that
side in a different scope, whatever the
patients presented themselves for as he is in
the practice of the subjects that he had with

him, Dr. Mara and the other doctor in their

THE COURT: I think I've learned all I ca
from you-all about him. Who is the next one
that you want to do?

MS. DULEY: Nurse Corrigan.

THE COURT: Do you have that?

MR. STEPHENSON: I have that.

(Video tape played.)
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MS. DULEY: ’Your Honor, our objection to
Nurse Corrigan is not wholly dissimilar from
the objection to Dr. Liedelmyer. While she
was involved in active clinical practice
during the requisite time period, she was not
involved in a related field. You heard her

testify that she's never worked in a nursing

home or long-term care facility. Her
experience is only in acute care. She's never
devised a care plan in a nursing home. She's

never determined whether the use of restraints
in a nursing home is proper. She has no
experience with restraints or safety devices
in a nursing home. She's never made decisions
in a nursing home regarding restraints. She
did not perform the procedures that are at
issue with regard to the nursing home during
the time period or in reality, never has.

In the Sami case which Mr. Newsome
referred to earlier, the supreme court states
that with regard to 8.01-581.20, "It is‘
sufficient if, in the expert witness's
clinical practice, the expert performs the

procedures at issue and the standard of care
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for performing the procedure is the same."
First of all, I would argue that she has
never performed the procedure at issue. She's
never dealt with restraints in a long-term
care facility. She's never devised a care
plan in a long-term care facility. She
testified that she took care of patients for a
longer period of time, however, Your Honor,
I'm sure you noted that was in the 1980s, so
that's not within the requisite time period.
Even if we assume for argument sake that
that falls within the province of a similar
field, it's outside the requisite time period.
She said herself the only time she has
involvement with a nursing home was for her
grandmother and certainly that's not enough.

I think all of us have had relatives in

nursing homes and if that's all that is
required to qualify, then I think we can
probably all testify.

In addition, and I think probably more
importantly is the standard of care in a
nursing home is different from the standard of
care in a hospital. She has only worked in a

hospital. She is not familiar with the
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standard of care in a nursing home. She
herself testified in her deposition that the
standard is different in determining the use
of restraints in a nursing home and in a
hospital.

I will proffer to the Court that my
experts will testify that the standard of care
in a nursing home and in a hospital are
completely different. It does not have the
same standard of care and that's what 1is
required by the supreme court in the Sami
case, that the standard of care for performing
the procedure is the same. The testimony will
be and has been from Nurse Corrigan herself
that the standard is not the same and on that
basis, Your Honor, I suggest that she is not
qualified and should not be allowed to
testify.

THE COURT: Mr. Stephenson.

MR. STEPHENSON: Your Honor, very
interesting that we now have the involvement
of this nurse who clearly has testified about
her work in dealing with elderly patients in
relation to her nursing service and having to

formulate care plans for them aside from the
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acute care that she administered. She of
course testified about the involvement of an
effort to get patients out of hospitals
earlier now than in the 1980s, but she
continued to téstify about patients coming
back immediately for care after the acute
problem is over because they have the other
conditions.

When you try to have it narrowed to the
restraint issue, it's my understanding that
everybody says now you can't have restraints
without orders of the Court, so certainly this
witness was not testifying, well, gosh, the
only thing you do to care for a patient to
prevent her from falling or to hurt themselves
in other ways is to impose restraints. I
think you heard her testify that the policy
against restraints, and you do that as a last
resort to prevent someone from hurting
themselves.

I think you're going to hear testimony
also that in the nursing home environment
there may be times in fact that you have some
policies and procedures and the statute

involves if you do it with a court order, that
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may be one way to provide for some needs of
the patient, but we're not contending in this
case that the only thing that should have been
done for Mrs. Overton is put her in
restraints. 1In fact that's not our position,
it's a matter of having some care plan to deal
with her situation of being admitted as a
patient suffering from dementia, very confused
and needing services in all the daily life
activities.

You certainly heard this witness testify
about constant involvement of having patients
come from the nursing home into her facility
for acute care along with the continued needs
to administer the ongoing chronic situation
involved with the patients that are served and
that this, many times, involved very long-term
stays after the acute problem was resolved.

You certainly have a wealth of expertise
in dealing with these issues and including the
transfer of documents or the medical data that
are sent with them, receiving the transfer
documents from the nursing home dealing with
the medical needs of the patient. This has to

be as close as you get to something that
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involves the similar type of need in the
medical profession and dealing with that in
the total care of the elderly on her unit and
especially dealing with the care of the
elderly on her unit and including her
administering all of the daily care required
of her patients and then having assistance.
And she was in charge of that, in formulating
a plan that needed to be done providing for
all their medical needs. How qualified do you
need to be as a witness that can testify in
these matters.

MS. DULEY: May I respond?

THE COURT: Briefly.

MS. DULEY: Ms. Corrigan may have a wealth

of information and I'm not saying she's not a
qualified nurse, however her qualificatidns do
not fall within the statute as interpreted by
Sami. And again, most importantly, it still
does not get over the threshold problem that a
nursing home and a hospital have a different
standard of care. And she is not familiar
with the nursing home standard of care having
never worked in one.

THE COURT: I listened to this lady who
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has never worked in a long-term facility and
guestions come to my mind. She cares for
elderly and has done that for years, but she
has cared for the elderly in a hospital
generally, I think, are patients who she
describes them as acute care patients are
bedridden. 1In a nursing home generally
they're ambulatory. If they're not
ambulatory, this lady was not in that
category.

I can't see that she has any experience in
this specific field which is caring for
patients in a nursing home and I don't think
she's qualified to testify. I don't think she
reaches that standard of care. The Court will
not allow her to be quélified as an expert.

Are there others we can review? There
were others that Judge O'Hara looked at, are
they going to be in court?

MR. STEPHENSON: Yes. If you will note my
exception.

THE COURT: Yes, sir. They're the only
video depositions that you have; is that
right?

MR. STEPHENSON: I have Dr. Burkhart.
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MR. NEWSOME: There's no issue to his
qualifications as a treater.

MR. STEPHENSON: If I may put one other
ground on the record with respect to the
motion to disqualify this witness as an
expert, kindly note that a nursing home is not
identified in the statute as one of the care
facilities to which this rule applies and it
only comes in under the general category of
other medical facility, so I --

THE COURT: What rule? When you say this
rule.

MR. STEPHENSON: Under the statute that
says you have to be in the practice of that or
similar specialty within the period of a year.
There are a number of identified medical
facilities that are named that that applies tq
and it has a general category after that.
Nursing homes are not one of those mentioned
within the statute that the Court has asked tg
use in ruling out the expert.

THE COURT: I understand your argument and
we've put it on the record, but I feel that

having listened to her I reached the same

~

conclusion that she's not qualified to testify
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in this case as an expert. And in looking at
the situation with the Dr. Liedelmyer, there's
a very great question as to whether he has any
clinical practice during the period of time.
He worked for this health department, he
filled in a day a week, he says, for a couple
of doctors. I think at one time he had had a
clinical practice‘as a general practitioner.

I would not -- I don't think it has any effect
that he was never a family practice physician.
He was a general practitioner, which I would
think is approximately the same thing at the
time he was practicing.

The Court's of the opinion that he did not
have a clinical practice and I might add he
never had any, testifies to no experience
treating‘and diagnosing fractures. He must
have seen some in his practice, but I don't
hear much from him about that. I can't allow
his testimony either. 1Is there anything else
that we can accomplish this afternoon?

MS. DULEY: The only thing, I didn't know
if you wanted to address the objections that
we made in Dr. Burkhart's deposition.

THE COURT: 1Is he going to be present?
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MR. NEWSOME: No, Your Honor.
MS. DULEY: We don't object to his

qualifications, but there are some pretty

significant objections regarding his opinions!

MR. NEWSOME: I just cite the Court to thae
Fairfax County Hospital versus Curtis case

where the doctor attempted to give an opinion

based upon a possibility and the Court said in

order to render an expert opinion in a medical

case, you need to get out of the realm of
possibility and make it a probability. And
he's saying at one point late, literally as I
cited in here, and I cited it word for word,
he says, "Were you abie to tell from the
evidence that you had --"

And he says, "No.!'

"How old it was, the fracture?"

Answer: "No. Oh, no, you couldn't."
He's saying things like, but then he goes on
to say well, it could have been 10 days old,
could have been 14 days old and what's clear
is he doesn't know. And that's okay, but he

certainly shouldn't be able to tell this jury

that this fracture, one, occurred on a certain

date when he says oh, no, you couldn't tell
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and then he goes on to say well, it could have
happened, I don't know how it happened, but
people fracture hips from falls, so yeah, it
could happen from the fall. He just does not
know.

He saw her post-fracture and essentially,
not essentially he did the prosthesis and
that's just part of it. Then there are some
other issues related to fact that he was
giving some opinions that weren't in the
designation. He's asked to comment on the

fact that if someone has a fracture could that

shorten their life expectancy. To go further
he says, his answer was "Sure. I mean there's
a strong -- there is a probability of sorts

that someone could die within the first year."
That was his answer. She didn't die within
the first year so not only is it outside the
scope, but it's not helpful to this jury given
that's not the circumstances of our case.
That one kind of came from left field.

He did respond, and it's not relevant to
what happened in this case, whether or not
people have a probability, whether the

literature out there says someone with a hip
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fracture could die within the first year. I'm
familiar with what he's talking about, but it
has nothing to do with this case. Ms. Overton
actually passed four years later from

unrelated causes. That's not causation
testimony, that's just flipping something out.

THE COURT: It's not unusual to have
witnesses on depositions to make statements
and comments that are not responsive to the
questions that were asked. There are various
ways of dealing with that.

MR. NEWSOME: He was asked that, though,
Your Honor.

THE COURT: I couldn't tell from what you
were saying. Those things you fast forwarded
through or redacted in some way.

MR. STEPHENSON: I have heard so much
disingenuous presentation from this counsel
that it's absolutely unbelievable that he
continues to distort the record of what was
asked and said by this witness. In terms of
hié just misleading the Court on the nature of
the testimony of Dr. Burkhart about the age of
the fracture, he had in his medical records at

the time he did the surgery the notation that
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there was an appearance of a fracture that
could be up to two weeks old or 14 days old.
He continued to, when he was asked about --
when he was shown the record of the fall that
occurred on the 20th and on the 21st, if that
was consistent with his findings from the
medical evideqce that he had in relation to
doing thé surgery and the old blood and the
other distortions of the tissue around the
bone area that had fractured from which he
deduced at that time that there was an age of
the fracture, and then when he said could it
be pinned down to exactly that time. He said
no, not exactly, this is an approximate
period.

When he's asked directly, well, do you
know what caused the-break, could'have been,
but then he says at the end sure, somebody
could have slugged her in the side and broke
it. He's not there as a factual witness to
determine how a fracture occurred, we're not
calling upon him to do that. His testimony is
certainly there from the outset about the age
of the fracture and when it occurred.

MR. NEWSOME: Your Honor, I'm not going to
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it alone. I think it's easier than trying to

get into who said what, that's why when I make

b

a reference to the deposition I a}tach the
pages. There's no question as éo what was
said. All this said, these questions weren't
magically asked. I didn't ask these
qgquestions.

THE COURT: The question is what we do
about it and from what I heard you saying a
moment ago, except for the fact that it will
take seconds, I don't think it has much
relevance to anything. Anybody that is going
to know that unless the man saw a fall or it
had just happened. And the more questions you
ask the more you tend to make him go off in
all directions.

MR. NEWSOME: I didn't ask him any of the
guestions.

THE COURT: I didn't mean you asking the
questions. If he says I don't know, that
would get it over with.

MR. STEPHENSON: And he did.

THE COURT: Then if that's the only

objection to his testimony, then I'd say leave

fool with it.
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MR. STEPHENSON: I had an objection to
defendantfs list of the witnesses that I faxed
yesterday to both counsel on listing.

MR. NEWSOME: I've never seen it.

MR. STEPHENSON: This is listing now a
witness that I had earlier identified and was
deposed, Dr. Gonzalez, and I did not put him
on the witness list for’me, and now counsel
chooses to take an excerpt from his deposition
and submit that for the witness. I would
oppose counsel using an excerpt from a
deposition of an expert that I had proffered
and using that for any purpose with the
counsel not having indicated that this witngss
would be proffered as an expert on their
behalf.

MS. DULEY: Your Honor, in fact I did list
him as an expert witness in my expert
designation. I reserved the right to call any
experts that had been previously designated by
the plaintiff and in fact Dr. Gonzalez was
designated by the plaintiff in his
designation. So the fact that plaintiff's
attorney decided not to put him on his witness

list, I did put him on my witness list when it
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was due and then designated portions of his
deposition that I wanted to read a couple days
ago when we had agreed that we would designate
those.

MR. STEPHENSON: But not a portion of a
deposition out of context that was a discovery
deposition, Your Honor, that 1is presented on
their side.

MS. DULEY: Your Honor, we had an
agreement that among the three attorneys
involved that we would designate deposition
testimony on May 15th and that
counterdesignations were due on May 16th. Mr.
Stephenson certainly had the opportunity to
counterdesignate portions of Dr. Gonzalez's
deposition yesterday and failed to do so.

MR. STEPHENSON: I would designate the
whole deposition in this opposition. I don't
think you can allow them to take one little
extract from a deposition and read it in.

THE COURT: Not knowing what it is, what
the extract is, but being suspicious by
nature, I would think that that's probably a
valid objection to it.

MS. DULEY: I've got it if you'd like to
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read it.

THE COURT: If you're going to use it, I
would think you'd go ahead and use all of it.
Taken out of context most everything gets a
different snap. If you want to use it, use it
all.

MR. NEWSOME: Your Honor, I just have omne
issue, it brings the interesting point that
Judge O'Hara brought up at our hearing in the
motions in limine. And I believe the Court
recalls that there is Dr. John Martin who
Judge O'Hara stated that he would not gqualify
as a witness and to that extent that he was
proffered as an expert at trial, it would be
subject to a motion by defendants. And I'm
just bringing this up only because I don't
know, I guess, I don't want to be in that
situation tomorrow, but if I am in that
situation.

THE COURT: Of what?

MR. NEWSOME: Dr. Martin is the expert,
the doctor who retired in 1987 who testified
that he retired in 1987 and he stated he
hadn't had an active clinical practice since

1987. On that basis Judge O'Hara was clear
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that he's not going to qualify and if he does,
the Court may be entertaining a motion for
sanctions by counsel.

THE COURT: I don't have a clear -- Judge
O'Hara did not say he wasn't qualified. I've
got his notes.

MR. NEWSOME: Your Honor --

MR. STEPHENSON: I have my recollection,
too, and it certainly differs from yours.

MR. NEWSOME: The whole context that he
mentioned that, I will reserve any comment,
was merely trying to be helpful to opposing
counsel right now, but if that's the position
you want to take, that's fine.

THE COURT: I don't know whether he's
going to call Dr. Martin and I will tell you
that Judge O'Hara has a question about it, but
I think he's reserved it to hearing him. That
was the take I got on it, he didn't think he
could rule on it until he heard Dr. Martin
testify as to his qualifications.

MR. NEWSOME: That's fine. I wasn't
trying to say that he had ruled definitively.
I'm not saying that he had ruled, but we'll

just go forward.
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MR. STEPHENSON: I didn't put on the
record my exception to the rule on Phyllis
Corrigan. 1I'd like to note my exception.

THE COURT: Your exception is noted.

MS. DULEY: Your Honor, I have a couple
motions in limine that probably will not take
more than five minutes total if you'd like to
hear those now versus in the morning.

THE COURT: Anybody object to doing them
now?

MR. STEPHENSON: Might as well proceed, I
guess.

MS. DULEY: Two of them are in reference
to what I believe the plaintiff, Mr. Perdieu,
might say. He said in his deposition that he
knew his mother was in pain because she was
groaning. I believe he can testify that she
was groaning, but I do not believe he can
testify that groaning equals pain. I think he
cannot testify what was in his mother's mind,
nor I don't think he can interpret for the
jury what the groans mean. I have no problem
with him saying I came in, I observed her, she
was groaning, but I do have a problem with him

saying I know she was in pain because she was
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groaning.

As long as we're on that subject, he also
testified in his deposition that his mother
said no one should have to go through this and
I would object to that as being hearsay and do
not believe that he should be allowed to
testify regarding what his mother told him.

THE COURT: Mr. Stephenson. On the first
point, he knows she was in pain because she
was groaning.

MR. STEPHENSON: I accept that, Your
Honor.

THE COURT: And you accept the fact that
he needs to take out the medical opinion.

MR. STEPHENSON: I accept that one. On
the second point, though, I would respectfully
differ in that this was a statement of a res
geste nature that was made at the scene when
he appeared therxe and it was at the time that
he came in and saw her in a condition of
distress. She now has departed this life and
it is not something that we can bring her back
on, and under the rule that you accept this as
an exception to the hearsay rule, I would

respectfully submit that he should be entitled
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to relate that statement that she made under
those conditions at that time.

THE COURT: The statement was supposed to
have been made when Mr. Perdieu first
approached his mother after the hip was
broken, didn't know it at the time.

MR. STEPHENSON: After he came in and saw
her in the deteriorated'condition on the 30th
of January.

THE COURT: Do you have any response to
his saying that the second one is res geste?
It's clearly hearsay, no guestion about that.

MS. DULEY: I believe that if you read his
deposition it was taken in the context of a
number of things that were said in a
conversation. It was not an excited utterance
that wés said, oh, my gosh, no one should have
to go through this, which, in my
understanding, it has to be a split second,
something that comes out of your mouth because
of something that you're feeling right at that
moment. As I read his deposition it sounded
to me like it was, again, like something that
came out throughout the conversation that they

were having. It was not a reaction to a
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stimulus at the time, it was a comment that
she made.

MR. STEPHENSON: Mr. Perdieu and I would
be happy to proffer what his testimony would
be on that point with his stating the
circumstances under which that utterance was
made.

MS. DULEY: I would submit that we really
don't need a proffer, we've got his
deposition.

MR. STEPHENSON: Frequently deposition
testimony taken out of context and not
pursuing further the circumstances under which
that utterance was made is not necessarily
indicative of how the comment came to be.

THE COURT: 1It's the same old problem, you
get into it and at some point you say, well,
did she say anything and she answers and the
objections, everybody's out of their seat, but
the cat is also out of the bag. Then I can
tell the jury to disregard it or whatever and
the thing about this is that bothers me more
than whether it's admissible is what does it
mean. She said no one would have to go

through this. Well, through what? And you
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can't pursue it. I'll rule on that one
tomorrow before Mr. Perdieu testifies.

MS. DULEY: Just one more, there was an
incident on the day that -- the first day that
Mrs. Overton fell January 20th where the nurse
notes that she was found outside of the
facility and I would just like to preclude
that from coming iﬁ on the basis that its
prejudicial value outweighs its probative
value. 1It's not relevant.

MR. STEPHENSON: I understand there being
concern about the prejudicial nature of this
lady being allowed to wander outside the
facility and not being dealt with as it was
contemplated that she would be dealt with, but
the wandering incident is relevant for several
reasons. It certainly confirms that she was
suffering from dementia, that given her mental
state she was not being properly supervised in
being allowed go out and wander on the street.

It shows that Heritage Hall did not cocmply
with their contractual commitment to
Mrs. Overton to give her the due care and
supervision that she was admitted to receive

and it goes to the pattern of the behavior in
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the nursing home which shows a basic pattern
of neglect of their duties. So I think that
is a very significant item ih her medical
records along with the falls that they also
didn't choose to do anything about. That
occurred on the same day that she had the
first fall and the next day she has the second
fall. So it's all part of this overall
process of not providing her the adequate
care.

THE COURT: I think that one has to come
in. I realize it's prejudicial, but that's
the nature of the case.

MS. DULEY: I would just like my objection
to be noted.

MR. NEWSOME: I have just one issue given
what we just heard. We had heard with
Dr. Liedelmyer and the fact that it seems like
at least plaintiff doesn't want to put any
weight to his sworn discovery deposition. Is
Dr. Martin going to come up with new opinions
tomorrow? And I think at some point I think
we‘fe at least entitled to hear is he coming
with new things outside of his deposition? Is

he going to have new Jjobs?
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MR. STEPHENSON: I filed an affidavit that
dealt with, at the motion in limine, that
dealt with what he has been doing in the
relevant period of time.

MR. NEWSOME: And looking at his family
members.

MR. STEPHENSON: And friends and also be
the doctor for the 300 member softball league.

THE COURT: So it hasn't changed.

MR. STEPHENSON: No, I think it's
consistent. I would add more recently, and I
would present this to the court, he's engaged
in teaching a class in safety, I'll call it,
or procedures that's for the softball league,
but still part of the duties. Ana he's
written a medical or some safety procedure for
them, but that's all part of this overall
surface.

THE COURT: All right, anything furthexr?

MR. NEWSOME: No, Your Honor.

MR. STEPHENSON: I had some equipment that
I was going to arrange to have present to play
these tapes. I take it that these are
excluded, but I have one to introduce. Is

there any equipment here for that purpose?
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MR. NEWSOME: It's ours.

THEFCOURT: That will be available. I
reckon the defense will let you use it.

MR. NEWSOME: We don't need it now, we
just wanted to make sure that Dr. Liedelmyer
was heard. We don't have any videos.

THE COURT: I think these folks will get
it to the courtroom and he says it can stay
here.

MR. STEPHENSON: If that's understood then
I cannot have one come provided --

THE COURT: We'll see to it that you have
one.

MR. STEPHENSON: -- provided that some
good person knows how to insert it, can cut ifg’
on.

MS. DULEY: Have we come to a conclusion
as to what we're going to do with Nufse
Solomonson's deposition? If we play the whole
thing that will take up half of the
defendant's time allotted.

THE COURT: No, I haven't dealt with it.

MS. DULEY: I know we discussed it, but I
didn't think --

THE COURT: That was the only one that I
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had had part of it that I had taken a look at.
I would suggest that when we stop tomorrow
maybe we'll take a look at that.

MS. DULEY: One other brief thing; I would
ask the same thing as to Nurse Berne that the
codefendants have asked regarding Dr. Martin
and that is whether or not she's going to come
up with some new tﬁings that she's been doing
because she, too, retired in 1988.

THE COURT: Any change in Nurse Berne's
situation?

MR. STEPHENSON: Not any new nursing home
employment now other than what she would
continue to do what she's testified in
relation to the family involvement and doing
consulting work, and I think that's what she
said.

THE COURT: No change.

MR. STEPHENSON: 1In her testimony.

MS. DULEY: That's fine.
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THE COURT: Good morning, ladies and

gentlemen. We're here this morning for the

case of Horace Perdieu, administrator of the
estate of Lucille Overton, versus Blackstone
Family Practice and Dr. Charles Rosenbaum and

Heritage Hall Nursing Home. I am Judge Jim

Luke, I come to Nottoway this morning to help
Judge Warren out. I‘nérmally sit in BrunswicT
and Greensville, Sussex and Surry and Prince
George, across the Southside and it's nice to
be in Nottoway County. Mr. Stephenson,

Ms. Duley, Mr. Newsome, are you-all ready to
call the jury?

MS. DULEY: Yes, Your Honor.

[§)

THE COURT: No preliminary matters that w
haven't taken care of.

MR. STEPHENSON: I don't believe so at
this time.

THE CLERK: If I call your name, please
come forward and the sheriff will seat you
there on the front row. Deneen Washington,
Jason Moore, Sr., Ambrose Oliver, Frank

Walker, Jr., Ella Johnson, Judy Coghill, Donna

Spivey, Peggy Carlo, Matthew Rowe, Riley

McDaniel, Courtney Quicke, Beverly Hobbs,
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Rodney McComas, Edna Saul, Bobby Hatcher,
Matthew Patterson, Carlie Greeley, Jr. If
you'll stand and raise your right hand,
please.

THE COURT: Ladies and gentlemen, this
case is a case against Blackstone Family
Practice, Dr. Rosenbaum and Heritage Hall.
The plaintiff in this case is Horace Perdieu
who is seated directly in front of you and
nearest me at counsel table. Mr. Perdieu is
administrator of the estate of Lucille
Overton. Mr. Perdieu and Mrs. Overton's
estate is represented by Mr. B.G. Stephenson.
Mr. Stephenson is seated directly in front of
you, practicing law in Fairfax, Virginia.

The defendants, Blackstone Family Practice
and Dr. Rosenbaum, are represented by
Mr. Kelvin Newsome. Mr. Newsome is seated on
this end of counsel table and with Mr. Newsome
is Elizabeth Pharr also practicing law with
him in the firm of LeClair, Ryan in Richmond,
and seated with them also is Dr. Rosenbaum.
Heritage Hall is represented by Lisa Duley.
Ms. Duley also practices in the city of

Richmond.
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I have some guestions to ask you-all
concerning your gualifications to sit on this
or any jury, the first of which is whether
each of you are at least 18 years of age and
have you lived in Nottoway County for the last
six months, in the Commonwealth for the last
12 months and are each of you citizens of the
United States? May I assume that none of you
has ever been convicted of a felony and that
none of you have a case pending in the curreng
term of this court, the circuit court of
Nottoway County? Do any of you know or are
you related by blood or marriage to either
Mr. Perdieu, Mrs. Overton, Dr. Rosenbaum?
Have any of you ever worked for or with
Mr. Perdieu or for Blackstone Family Practice
or Heritage Hall? Any of you friends, clients
or former clients of either of the lawyers,
Mr. Stephenson, Mr. Newsome, Ms. Pharr,

Ms. Duley? Any of you been a patient of
Dr. Rosenbaum? And broaden that to Blackstong
Family Practice.

I'm not going to ask you individually, thie

lawyers probably will. Quite a few have been

patients of Blackstone Family Practice, but
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not of Dr. Rosenbaum. Anyone have any
interést in the trial or the outcome of this
case? Ever heard of it? Does anyone know of
any bias or prejudice which would keep you
from being able to give a fair trial to both
the plaintiff and the defendant?

This is a case alleging that Mrs. Overton
did not get the care that she should have
gotten. It's alleged to have occurred
approximately the 20th, 21st of January, 1995.
She was treated by Blackstone Family Practice
and was a patient in Heritage Hall. Anyone
know of any reason wha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>