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DENTON 
& FISCELLA 

:1) WEST BROAD STREET 

SUITE 290 

'H~t0:-;"0, VlRGI:'liA 23230 

TEL: l8041 673-4004 

F • ...._'C: 18041 673·61156 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF NOTTOWAY 

LUCILLE P. OVERTON, 
Plaintiff, 

v. 

BLACKSTONEFAN.ULYPRACTICE 
CENTER, INC., CHARLES J. ROSENBAUM, 
and HCMF CORPORATION, 
t/a HERITAGE HALL HEALTH C~, 

Defendants. 

DEFENDANT'S OBJECTIONS TO 
DE BENE ESSE DEPOSITIONS 

COMES NOW, Defendant HCMF Corporation, t/a Heritage Hall Health CClie, by 

counsel, and reserves the right to make the following objections regarding de bje esse , 

depositions: 

1. Bettv Solomonson 

a. This defendant objects to plaintiffs attorney reading from the rec rds of 

Heritage Hall on the basis that they are hearsay. (Page 62) 

b. This defendant objects to the plaintiffs reference to. the "w1dering 

incident" on the basis that it is not relevant to the issues in this case. (Page 84) 

c. This defendant objects to any reference to any State assessmenj of the 

operation of Heritage Hall on the basis that it is not relevant to the issues in this case. (Prges 87 

and 88) 

d. This defendant objects to any questioning of this witness regarrg the 

policies and procedures of Heritage Hall on the basis that she is not qualified to testify re arding 
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DENTON 
& FISCELLA 

:10 WEST BROAD STREET 

SUITE290 

:H:lolOND, VIRGINIA 23230 

TEL' 18041 673-4004 

FAX: (8041 673-6555 

such policies and procedures. In addition, she had not reviewed the policies and procedures prior 

to her testimony. 

2. Phvllis Corrigan 

a. This defendant objects to the qualifications of this expert. 

b. This defendant objects to the plaintiffs attorney and the witness reading 

from Ms. Overton's medical records on the basis that they are hearsay. (Pages 39- 75) 

c. This defendant objects to the witness testifying regarding the legality of 

the medical chart on the basis that she is not qualified to do so. (Pages 84- 95) 

d. This defendant objects to this witness providing any causation testimony 

on the basis that it is outside the scope of her designation. (Page 98) 

e. This defendant objects to the plaintiffs attorney and the witness reading 

from the Incident Report on the basis that this contains hearsay information. (Pages 111- 112). 

In addition, this testimony exceeded the scope of my cross-examination. 

3. Barry W. Burkhardt 

a. This defendant objects to the plaintiffs attorney reading from the records 

of Heritage Hall on the basis that they are hearsay (Pages 10 - 11 ). 

b. This defendant objects to the plaintiffs attornety questioning Dr. 

Burkhardt regarding the cause of Ms. Overton's fracture on the basis that it is outside the scope 

of this expert's designation. (Pages 11 - 12, 15 -16, 33- 34). 

c. This defendant objects to Dr. Burkhardt testifying as to the cause of the 

plaintiffs fracture on the basis that he cannot state this opinion within a reasonable degree of 

medical certainty (Pages 16 - 17) . 
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DENTON 
& FISCELLA 

'10 WEST BROAD STREET 

SUITE 290 

."HMOND. VIRGINIA 23230 

TEL: 18041 673·4004 

FAX: 18041 673·6656 

d. This defendant objects to Dr. Burkhardt testifying regarding the plaintiffs 

life expectancy on the basis that it is outside the scope of Dr. Burkhardt's designation Jd it is 

speculative. (Pages 25 - 26). 

DENTON & FISCELLA 
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HCMF CORPORATION, t/a 

HERITAGE HALL HEALTH CARE 
By Counsel, 



DENTON 
& FISCELLA 

' WEST BROAD STREET 

SUITE 290 

'i).lOND. vtROINIA 23230 

TEL: 18041 6'73·4004 

FA."<: 18041 6'73-6555 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 15th day of May, 2001, served a true and correct copy of 

defendant HCMF Corporation's General Objections to De Bene Esse Depositions by United 

States mail, postage prepaid, and addressed as follows: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 

·counsel for Plaintiff 

Kelvin L. Newsome, Esquire 
Leclair Ryan, P. C. 

707 E. Main Street, 11th Floor 
Richmond, Virginia 23219 

Counsel for Blackstone Family Practice Center, Inc. 
and Charles J. Rosenbaum, M.D. 

Sh4 97-Q07\Gen. Obj. De Bene Esse Dep. 
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I 

j'/Jit ~d I 

VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., · 1•-
and HCMF Corporation, tla 
Heritage Hall Health Care, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) . 

) 
} 
) 
) 
) 
) 

Law No.: CL-031 

PLAINTIFF'S OBJECTIONS TO DEFENDANT HCMF'S LIST OF WITNESS S 
AND DESIGNATION OF DEPOSITIONS 

COM.ES NOW the Plaintiff, Horace E. Perdieu, Administrator· of the Est te 

of Lucille P. Overton, deceased, by counsel, and files Plaintiff's Objections to 

Defendant HCMF's List of Witnesses and Designation of Depositions. 

thereof, Plaintiff respectfully submits the following: 

1. Defendant HCMF listed F. Carlos Gonzales, M.D. as a witness in 

this trial. Plaintiff objects to HCMF's use of Dr. Gonzales, who had been 
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designat.ed by Plaintiff in the Designation of Experts.as an expert witness 

testifying in support of Plaintiff's case. 

2. Plaintiff did not' designate any test~ many to be read from the 

deposition of Dr. Gonzales, and Plaintiff is not proffering him as a witness. 

Defendant HCMF cannot now list him as a witness, nor can select portions of his 

deposition be read at trial. Dr. Gonzales is not a factual witness, and his only 

· purpose at trial would be to .offer expert testimony. Defendant HCMF did not 

designate him as an expert for the defense, and cannot now use him as such by 

designating two pages of his deposition. 

3. Should the Court allow testimony to be read from his deposition .... -
over Plaintiff's objections, Plaintiff respectfully requests that the deposition be· 

read in full, and that the entire transcript be made part of the record. 

-500-

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel 



B. G. Stephenson SB # 8098) 
Counsel for Plaintiff 

4157 Chain Bridge Road 
Fairfax. Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 

....... 

-501-



CERTIFICATE OF SERVICE 

· I hereby certify that on the~~ of~ 2001, a true and 

correct copy of the foregoing sent via facsimile ~ first class U.S. Mail, 

postage prepaid, to the following: 

Lisa Kent Duley, Esq. 
Lynne J. Fiscalia, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond, Virginia 23230 
{804) 673-4004 

S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN ..... _ 
707 East Main Street 
11th Floor 
Richmond, Virginia 23219 
(804) 783-2003 
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VIRGIN I A: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU. as Administrator of 
The Estate of Lucille P. Overton, deceased 

Plaintiff, 

V. 

BLACKSTONE FAMILY PRACTICE CENTER, 
INC., et al. 

Defendants. 

At Law No.: CL-031 

DEFENDANTS BLACKSTONE FAMILY PRACTICE 
CENTER, INC. AND CHARLES I. ROSENBAUM, M.D.'S OBJECTIONS 

TO DE BENE ESSE DEPOSITIONS 

COME NOW defendants Blackstone Family Practice Center, Inc. and Charles I. 

Rosenbaum, M.D., by counsel, and submit the following as their objections to plaintiffs 

de bene esse depositions: 

Reinald Leidelmever. M.D. 

(1) Opinions outside the scope ofpennissible testimonv for this witness 

During his discovery·deposition, counsel for defendants asked Dr. Leidelmeyer if 

he had ever seen Plaintiffs Designation of Experts, and Dr. Leidelmeyer stated that he 

had not. Specifically, Dr. Leidelmeyer testified as follows: 

Q. Let me hand you Plaintiffs Designation of Experts in this case and ask 

you if you have seen and reviewed this document before. 

A. I don't think so. 

Q. You have not seen this document before? 

A. I don't recall. 
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Leidelmeyer Deposition. at 112 (the relevant portions of Dr. Leidelmeyer's deposition 

are attached hereto as Exhibit A). Because Dr. Leidelmeyer did not participate in the 

drafting of Plaintiffs Designation of Experts and, in fact, had never seen it, counsel for 

defendants asked Dr. Leidelmeyer to state the specific opinions he was rendering in this 

case. In response, Dr. Leidelmeyer testified as follows: 

Q. Doctor, what opinions are you offering in this case? 

A. What opinion? 

Q. Yes. 

A. A failed diagnosis that was and usually is very obvious. 

Q. Is that the only--

A. Not supported in the records that an adequate examination was done. 

Q. Are you offering any other opinions in this case, Doctor? 

A. I think that's enough. 

Leidelmeyer Deposition, at 113. Dr. Leidelmeyer also testified as follows: 

Q. Let me ask you this: Other than your opinion that there was a failed 

diagnosis on January 20m, 1995, and your opinion that Dr. Fowler did not perform an 

adequate exam after the fall on January 20th, 1995, are you offering any other opinions in 

this case? 

A. In what direction? I think we discussed it at length. This is my opinion. 

Q. Are you offering any other opinions in this case? 

A. No. 

Leidelmeyer Deposition, at 128-29. In sum, Dr. Leidelmeyer testified that he was 

rendering only two opinions in this case. Des~ite his sworn testimony, Dr. Leidelmeyer 
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rendered several additional opinions during his recent de bene esse deposition. 

Defendants submit that Dr. Leidelmeyer should not be permitted to render any opinions 

other than the nvo opinions he rendered during his discovery deposition. 

(2) Dr. Leidelmever is not qualified to testifv as an expert witness 

Dr. Leidelmeyer is not qualified to testify as an expert witness in this case for the 

reasons stated in defendants' previously filed motion in limine to exclude Dr. 

Leidelmeyer. Defendants will also present additional reasons in support of this objection. 

Barrv Burkhardt, 1.\ti.D. 

(1) Dr. Burkhardt should not be permitted to render any opinions regarding 
how Ms. Overton fractured her hip because he has admitted that he does 
not know. 

In his de bene esse deposition, Dr. Burkhardt candidly admitted that he does not 

know how Ms. Overton sustained the fractured hip. Specifically, Dr. Burkhardt testified 

as follows: 

Q. Did you form an opinion as to how she sustained the fractured left hip? 

A. No. I mean, I have no idea .... 

Burkhardt Deposition, at 8 (relevant portions· of Dr. Burkhardt's Deposition are attached 

hereto as Exhibit B). Because Dr. Burkhardt admittedly does not know how Ms. Overton 

sustained her fractured hip, he should not be pennitted to state that she sustained the 

fracture by falling. 

(2) Dr. Burhardt should not be permitted to render any opinions regarding 
when Ms. Overton fractured her hip because he cannot testify to a 
reasonable degree of medical certainty when the fracture occurred. 

When asked if he had an opinion ;'within the realm of reasonable medical 

certainty as to when the fracture may have occ_urred," Dr. Burkhardt testified as follows: 
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~'Is it in the realm of medical possibility that if she fell on the 20'h or 21st, that she 

sustained a fracture that I saw her for ten days later that I said was about ten to 14 days 

old, could it have been sustained at that fall? The answer is yes, it could have." 

Burkhardt Deposition, at 15, 17. In Fairfax Hasp. System. Inc. v. Curtis, 249 Va. 531, 

535 (1995), the Court held that "(a] medical opinion based on a 'possibility' is irrelevant, 

purely speculative and, hence, inadmissible. In order for such testimony to become 

relevant, it must be brought out of the realm of speculation and into the realm of 

reasonable probability; the l~w .in this area deals in 'probabilities' and not 'possibilities.'" 

Because Dr. Burkhardt's opinion is based upon a mere possibility, it is inadmissible. 

(3) Dr. Burkhardt should not be pennitted to render an opinion regarding 
whether or not there was some impact on Ms. Overton's life expectancy 
due to the fractured hip because it is outside of the scope of his 
desi211ation. 

In response to the question ''do you have an opinion as to whether or not there is 

some impact on her life expectancy," Dr. Burkhardt testified as follows: "I don't think 

there's any doubt that a hip fracture in an elderly person carries with it a significant 

increase in mortality. I do not have those exact statistics at ·the tip of my tongue, but 

when an older person breaks a hip, there is a significant chance of them dying within a 

year of the surgery." Burkhardt Deposition, at 25-26. This testimony is clearly outside 

the scope of plaintiffs designation of experts. Moreover, this testimony is irrelevant in 

light of the fact that Ms. Overton did not die within one year of the surgery. Accordingly, 

defendants' objection should be sustained. 
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(4) Dr. Burkhardt should not be permitted to testify regarding the 
appropriateness of Johnston-Willis Hospital's statement of charges. 

Dr. Burkhardt should not be permitted to testify regarding the appropriateness of 

the Hospital's statement of charges because he is not qualified to do so. In fact~ Dr. 

Burkhardt testified in his deposition that "charges vary so much around these days that 

it's very difficult for even somebody who's in the field to comment on the 

appropriateness when there's such a variability in them .... " Deposition, at 28. In 

addition to being outside the scope of plaintiffs designation of experts, Dr. Burkhardt's 

testimony would clearly be speculative, at best. Accordingly, this testimony should be 

excluded. 

(5) Dr. Burkhardt should not be permitted to testify regarding the age of 
the fracture because he would be forced to speculate. 

Dr. Burkhardt should not be pennitted to testify regarding the age of the fracture 

because he would be forced to speculate. Specifically, Dr. Burkhardt testified as follows: 

Q. Were you able to tell from the evidence you had exactly--

A. No. 

Q. --how old it was? 

A. No. Oh, no, you couldn't. I mean, that's where I'm saying to you is that 

it's an inexact determination. 

Burkhardt Deposition, at 34. Because Dr. Burkhardt candidly admits that he cannot tell 

how old the fracture was, he should not be permitted to speculate. 
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Phvllis Corrigan. R.N. 

( 1) Ms. Corrigan should not be able to render any opinions regarding whether 
or not the "medical care" rendered to Ms. Overton was proper. 

In her de bene esse deposition, Ms. Corrigan identified Ms. Overton's "medical 

chart" from Heritage Hall to include doctor's progress notes, among other medical 

records. She then opined that based on the medical records contained in that chart, Ms. 

Overton "wo~ld have benefited from closer observation to meet her physical and 

emotional and cognitive needs." (Corrigan Deposition at 95.) 

This testimony is clearly outside of plaintiffs designation of experts, as Ms. 

Corrigan was not designated to provide any testimony regarding the medical care 

rendered to Ms. Overton by any physician. Moreover, this testimony is clearly outside 

the scope of plaintiffs proffer of Ms. Corrigan as an expert in the field of nursing. She 

was not proffered as an expert in the field of family practice medicine, nor is she 

qualified to give opinion testimony regarding the medical care rendered to Ms. Overton 

by a family practice physician. 

(2) Ms. Corrigan should not be permitted to render an opinion regarding 
whether or not family practice physicians should have recognized that Ms. 
Overton was at a high risk for falls or whether they took any actions 
before or after her alleged January 1995 falls to prevent further falls. 

During Ms. Corrigan's deposition, she opined that she did not find anything in 

Ms. Overton's medical records, which included the doctor's progress notes, that 

recognized that Ms. Overton was at a high risk for falls or that anything was noted in 

those records regarding the prevention of further falls. (Corrigan Deposition at 11 0.) She 
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Most importantly, this testimony is contrary to Virginia law according to Virginia 

Code§ 8.01·397.1. According to this statute, ''evidence ofthe habit of a person or ofthe 

routine practice of an organization, whether corroborated or not and regardless of the 

presence of eye witnesses, is relevant to prove that the conduct of the person or 

organization on a particular occasion was in confonnity with the habit or routine 

practice." Thus, the fact that a physician does not "mte down every finding or absence of 

findings during the course of a physical examination does not mean that a complete 

physical examination was not performed. 

( 4) Ms. Corrigan should not be permitted to read any medical records into the 
record. 

Ms. Corrigan should not be pennitted to read any medical records into the record. 

This testimony is clearly hearsay and does not fall under any exception to the hearsay 

rule. (Corrigan Deposition at 39-75.) 

CONCLUSION 

In light of the foregoing, defendants' objections to plaintiffs de bene esse 

depositions must be sustained. 
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Reinald Leidelmeyer, M.D. 

Page 1d 
1 A One's medical judgment is very often 

2 different from someone else's medical judgment, 

3 and the quality of it. 

4 Can we agree that there is no cook book 

5 on how to practice medicine? 

6 

7 

8 

MR. STEPHENSON: Objection. 

THE WITNESS: A cook book on how 

to practice medicine? I guess I don't think thi~ 

9 word is applicable to medical practice. 

10 BY MR. NEWSOME: 

11 Q Can we agree that physicians can treat 

12 patients in different ways and still practice 

13 within the standard of care? 

14 

15 

A 

Q 

It depends on the case. 

Let -me hand you· ·Plaintiff·' s Designatio~ 

16 of Experts in this case and ask you if you have 

17 seen and reviewed this document before. 

18 

19 

20 

21 

22 

A 

Q 

A 

I don't think so. 

You have not seen this document before? 

I don't recall. 

MR. NEWSOME: I will have this 

marked for identification. I have just handed 
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Reinald Leidelmeyer, M.D. 

Page 113 

l Dr. Leidelmeyer Plaintiff's Designation of 

2 Experts. I would like to have that marked as 

3 Leidelmeyer 20. 

4 (Leidelmeyer Deposition Exhibit 20 

5 marked for identification by the 

6 reporter and attached.) 

7 BY MR. NEWSOME: 

8 

9 

10 

ll 

12 

13 

14 

15 

in 

is 

Q 

this 

A 

Q 

A 

very 

Q 

A 

Doctor, what opinions are you offering 

case? 

What opinion? 

Yes. 

A failed diagnosis that was and usually 

obvious. 

Is that the only 

Not supported in the records that an 

16 adequate examination was done. 

17 Q Are you offering any other opinions in 

18 this case, Doctor? 

19 

20 

21 

A 

Q 

A 

I think that's enough. 

When did Ms. Overton fracture her hip? 

I think the very first fall she 

22 probably fractured her ·hip. 
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Reinald Leidehneyer, M.D. 

Page 128 

1 it's not in the record. 

2 Q Is that a medical issue or is it a 

3 legal issue'? 

4 A It's a medical/legal issue when the 

5 patient is sued. 

6 Q· Let me ask you this, Doctor: If a 

7 physician treats a patient in compliance with the 

8 standard of care but does not document it --

9 

10 

A 

Q 

He is hanginq. 

-- is it your opinion that that doctor 

11 did not treat that patient in compliance with the 

12 standard of care? 

13 

14 

A 

Q 

Yes. 

s 0 1 e S Se-nti a 11 y 1 if it I S n 0 t Written 

15 down, it doesn't matter what the doctor did, is 

16 that correct? 

17 

18 

A Correct. 

MR. STEPHENSON: Objection. 

19 BY MR. NEWSOME: 

20 

21 

22 

Q 

A 

Q 

Other than your opinion that -­

And it happened two days in a row. 

Let me ask you this: Other than your 
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Reinald Leidelmeyer, M.D. 

Page 129 

1 opinion that there was a failed diagnosis on 

2 January 20th, 1995, and your opinion that 

3 Dr. Fowler did not perform an adequate exam after 

4 the fall on January 20th, 1995, are you offering 

5 any other opinions in this case? 

A In what direction? I think we 6 

7 

8 

discussed it at length. This is my opinion. 

Q 

9 this case? 

10 

11 

A 

Are you offering any other opinions in 

No. 

MR. STEPHENSON: Do you mean 

12 opinions contrary to that? 

13 MR. NEWSOME: I just want to know 

14 what the doctor's are, what opinions he's' giving 

15 

16 

in this case. And I believe he h~s told me. 

THE WITNESS: I believe so too. 

17 BY MR. NEWSOME: 

18 Q 

19 lawsuit? 

20 

21 

A 

Q 

22 lawsuit? 

Have you ever been a defendant in a 

In what? 

Have you ever been a defendant in a 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

8 

It was a much darker color to it, and it 

was a clear indication that it was an older fracture 

than just an acute fracture. 

Q How was that indicated to you? 

A By both the presence of the color of the 

fluid around the fracture, as well as the ends of the 

bone tend to have a little more of a softer, not 

quite as sharp edged appearance to them as well as a 

feel to them; and it indica·ted ·a fracture, in my 

opinion, of anywhere from ten to 14 days old. 

Q And that was an opinion that you formed at 

the time you --

A At the time of the surgery, yes. 

Q did the surgery? 

A That's correct. 

Q Did you form an opinion as to how she 

sustained the fractured left hip? 

A No. I mean, I have no idea. I know .that 

fractures like this occur when people fall, and 

that's when we see them most often. They also can 

occur if they have a pathological process. Normally 

you make that diagnosis when somebody tells us they 

felt a pain in their hip, then they fell, and we are 

able to see a -- and when we go in and look at the 

bone and we send it to pathology, we see some 
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15 

1 Q Now, directing your attention to 

2 entries and I want you to assume that, in fact, 

3 Mrs. Overton fell on January 20 and she fell again on 

4 January 21. With that assumption, do you have an 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

opinion within the realm of reasonable medical 

certainty as to when the fracture may have occurref, 

you know, consistent with other information that ~ou 

had discovered in relation to the time that you 

treated her? 

MR. NEWSOME: I object tG this questio to 

the extent it --

MR. STEPHENSON: You need to let me fiiish 

my question before you interpose the objection. 

MR. NEWSOME: Are you finished, 

Mr. Stephenson? 

MR. STEPHENSON: I'm finished with that 

question. 

MR. NEWSOME: Okay. Well, that's why I'm 

objecting now, sir. I object to that questtion 

h · · · · th It to the extent t at ~t ~s not an op~n~on j 
Dr. Burkhardt formed at the time of his care 

and treatment or it's also based upon 

information that he did not rely upon at t e 

time of his treatment, and also to the extent 

it's asking' Dr .. Burkhardt to speculate as to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

17 

THE WITNESS: So I do -- I don't have any 

idea what you guys are talking about as far as 

what I can and can't do, but I was asked a 

fairly straightforward question: Is it in the 

realm of medical possibility that if she fell 

on the 20th or 21st, that she sustained a 

fracture that I saw her for ten days later that 

I said was about ten to 14 days old, could it 

have been sustained at that fall? The answer 

is yes, it could have. 

Q And it is your opinion that it was? 

A That has to predicate that I have 

knowledge of everything this lady did from the 

time -- over the last two weeks -- over the last two 

weeks before she entered the hospital. It is 

consistent that it occurred at that time. I don't 

say for sure that it did.. I mean, she could have 

walked a tightrope, too. 

In all likelihood she was in a nursing 

home, she was under the care of nurses and doctors 

there, and it's documented that she fell ten days 

before I saw her, and I saw a fracture that was ten 

23 days to 14 days old. It most likely happened then. 

24 

25 

Q So the fact that she would have fallen in 

the time period that we.stated, either on the 20th 
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25 

1 had a broken hip when she came in to me, and I mig t 

2 have a better idea if I saw some physical therapy 

3 notes from six years ago 

4 in the medical records. I don't have those available 

5 to me now. 

6 Q With regard to this type of fracture in a 

7 person of the age of Mrs. Overton, does -- do you 

8 have an ~pinion as to whether or not there is som 

9 impact on her life expectancy? 

10 MR. NEWSOME: I just object to this 

11 question to the extent it's clearly outside of 

12 the scope of even the designation of 

13 Dr. Burkhardt; and it's also asking this 

14 witness, Dr. Burkhardt, to speculate; and I 

15 move to strike any responsive testimony. 

16 MS. OOLEY: I would join in that 

17 objection. 

18 Q Without your speculating, do you have a 

19 basis for an opinion on what --

20 

21 

22 

23 

24 

25 

A I don't think there's any doubt that a hip 

fracture in an elderly person carries with it a 

significant increase in mortality. I do not hav, 

those exact statistics at the tip of my tongue, but 

when an older person breaks a hip, there is a 

significant chance of them dying within a year of the 
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26 

1 surgery. 

2 Q Dr. Burkhardt, let me mark this, and then 

3 I'll ask you about it. 

4 MR. NEWSOME: Are you going to let us look 

5 at it, Mr. Stephenson? 

6 MR. STEPHENSON: Yes. 

7 MR. NEWSOME: Has this been produced in 

8 discovery? 

9 MR. STEPHENSON: I think this is 

10 Dr. Burkhardt's statement for services. 

11 MR. NEWSOME: Well, let me ask you one 

12 more time, Mr. Stephenson, has the document 

13 that you have just presented to me -- has it 

14 been produced in discovery? 

15 MR. STEPHENSON: That particular document 

16 has not been produced in discovery, I don't 

17 believe, although I think we had attached 

18 medical expenses that I thought, you know, 

19 included Dr. Burkhardt's statement. 

20 MR. NEWSOME: I'm just merely asking a 

21 question. 

22 

23 

24 

25 

MR. STEPHENSON: I won't mark the 

document. 

Q Let me ask you, Dr. Burkhardt, what were 

your charges for your operative services to 
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28 

1 Q I want to show you a statement from 

2 Johnston-Willis Hospital for services rendered to er 

3 during that period, and you tell me whether or not 

4 you're familiar with that as charges. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A In this day and age, with charges 

MR. NEWSOME: Excuse me for one second, 

Doctor. I didn't mean to cut you off --

THE WITNESS: Sure. 

MR. NEWSOME: -- but as I have stated, I 

am objecting to the doctor opining on the 

charges that Johnston-Willis incurred. 

MS. DULEY: I'll join in that objectio . 

A I just was going to comment on some 

philosophical standpoint that, you know, charges ~ary 

so much around these days that it's very difficul~ 

for even somebody who's in the field to comment oj 

the appropriateness when there's such a variability 

in them, but this looks to me like what was the 

average charges of six years ago perhaps for this 

length of stay. 

MR. STEPHENSON: I'd like to mark this and 

proffer this as an exhibit. 

MR. NEWSOME: And we will object for the 

reasons stated. 

MS. DULEY: ·Join in the objection. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

34 

opinion as to when the break may have occurred? 

MR. NEWSOME: Again, this has been gone 

over on several' occasions, and I believe the 

doctor has given his very candid answers as to 

that question. Again, it's been asked and 

answared. 

A It could have occurred on those dates. I 

must admit, in the process of this deposition, I'm 

able to look at some things even a little closer, and 

my opinion at the time I think is always the best 

opinion; and then as you look back on something, you 

know, six years later, you have other things that 

affect your decision, information that comes to light 

and so forth. It could have happened on the 20th or 

21st. My notes say 14 days. It didn't say ten to 14 

16 days. We might be quibbling about a small number of 

17 days. 

18 Q Were you able to tell from the evidence 

19 you had exactly 

20 A No. 

21 Q -- how old it was? 

22 

23 

24 

25 

A No. Oh, no, you couldn't. I mean, that's 

where I'm saying to you is that it's an inexact 

determination. 

Q And so you .h~ve a range of time that you 
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1 THE COURT: I want to put on the record 

2 That Mr. Stephenson, plaintiff's attorney, has 

3 subpoenaed a Dr. Damewood. Dr. Damewood has 

4 obtained counsel and is objecting pursuant to 

5 the Court's subpoena. Before talking with 

6 Mr. Pasco, the attorney for the doctor, I 

7 thought I would give Mr. Stephenson an 

8 opportunity to put on the record why he thinks 

9 he needs this witness. 

10 MR. STEPHENSON: Dr. Damewood is being 

11 called as a fact witness in relation to his 

12 examination of Lucille Overton on January 31st 

13 of 1995 at which time he examined her and 

14 determined that she appeared to have a hip 

15 fracture and ordered x-rays to confirm his 

16 diagnosis .. He has an extensive amount of 

17 notes covering a full'page of medical records 

18 and his handwriting of the doctor is not 

19 legible, and when I examined Dr. Rosenbaum he 

20 was unable also to decipher all of the notes. 

21 I think it is pertinent to the case to 

22 determine what he observed in his examination 

23 to cause him to diagnose the hip fracture at 

24 the time, what he noted as any comments made, 

25 if any, by the person who had the hip fracture 
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of Lucille Overton and what he did in 

conducting a physical examination and what was 

obvious to him when he conducted that 

examination that caused him to suspect the hip 

fracture and to call for x-rays. 

This is a factual issue and I had asked 

him in a conversation that I had sometime ago 

if he would just decipher his own notes and 

send a typed written version of that and he 

refused to do so with some hostility. And I 

didn't think I had any reasonable alternative 

except to issue the subpoena, to have him come 

and testify factually about his examination 

and his findings. 

THE COURT: I'll ask defense counsel if 

there's any question about whether 

Mrs. Overton had· a fractured hip. 

MR. NEWSOME: Not one question. As I'd 

stated, Your Honor, Dr. Rosenbaum actually 

made the diagnosis after he reviewed the 

x-ray. No one is going to contest that. Our 

experts are relying upon Dr. Damewood's note. 

Actually not really relying on it, the only 

thing they're relying on is there was a 

complaint of hip pain on that day and based 
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upon the findings on the x-ray there was a 

fractured hip diagnosed on January 31st, 1995 

No one•s contesting that at all. 

I will just say this, only because I•m 

aware of what Mr. Stephenson is referring to 

with respect to his conversation with 

Dr. Damewood which occurred almost three years 

ago, as I recall, and in three years it would 

seem like, especially when given this case 

when we have four or five de bene esse 

depositions, to have a deposition for this 

witness to come in and read what we already 

know that there•s a .fracture would have seeme· 

something that would have been more suitable 

given the patient care issues related to Hot 

Springs and Dr. Damewood, but I will state I'r 
not familiar because I don•t really have a do~ 

in this fight. 

THE COURT: I only wanted to hear you say 

that there was not a question about the x-ray. 

MR. NEWSOME: Not a question. 

MR. STEPHENSON: The question is when the 

break occurred and our position has been that 

the fracture occurred on the fall that we have 

documented either on the 20th of January or o1n 
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January 21st. So that is a principal issue in 

the case of failing to diagnose it when it 

occurred in rel.ation to the fall. 

THE COURT: What's the date of this x-ray? 

MR. STEPHENSON: The 21st of the January, 

so it was 10 to 11 days earlier that we had 

the two falls. That's the significance. 

THE COURT: And you think that· he can pin 

that down for you? 

MR. STEPHENSON: I'm not interested in his 

pinning it down, I'm interested in his 

findings and what he showed in the way of his 

examination that disclose to him physically 

that there was a hip fracture and any other 

things that were obvious to him in his 

examination as opposed to the terse note 

earlier from another resident that said no 

injury, no treatment, but didn't show anything 

about any examination. 

So this was in stark contrast to earlier 

notes in relation to the falls that occurred. 

And I might add that the reason that he was 

examining her at that time is Mr. Perdieu, her 

son, came in and found her in a deteriorated 

state of health and demanded the medical 
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1 attention and that's what prompted the 

2 examination to be made at that time. 

3 MR. NEWSOME: Just a very brief statementj 

4 Dr. Damewood can shed no light on when the 

5 fracture actually occurred. There's nothing 

6 in his note that was readable. He's not gains 

7 to come in and say it occurred on the 20th or 

8 the 21st~ He didn't see her on any of those 

9 dates. I don't see how he speaks to any of 

10 that. 

11 THE COURT: Let's take it off the record. 

12 

13 (A recess was taken.) 

14 

15 THE COURT: After talking with Dabney 

16 Pasco, counsel for Dr. Damewood, the Court 

17 quashed the subpoena. Proceed from there. I 

18 don't know where we should begin particularly. 

19 I thought surely that at the conference I 

20 found some time to work on this, but somehow I 

21 didn't do that. I did, several days ago, 

22 begin to take a look at the deposition of 

23 Betty Solomonson, the defense witness, and 

24 what I'm struck by as I begin to look at it ~s 

25 the lengthy examination by Mr. Stephenson of 
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this lady in regard to her qualification. I 

don't know how we get most of that out, but I 

think ultimately your conclusion is she's 

qualified to testify. How much of all that do 

you think the jury needs to hear? 

MR. STEPHENSON: You know, the reason for 

the examination on the qualifications is borne 

out I think in the subsequent testimony is 

that she seems to present herself as an 

administrator qualified to operate a nursing 

home and then her testimony in giving her 

opinion goes on into the area of well, I don't 

think we hold the staff to any standard on 

being subject to abiding by the procedures and 

policies of a nursing home and then even 

purport to know what the procedures and 

policies of the nursing home were as it 

related to Heritage Hall. 

So all of this background in terms of her 

presenting herself as a qualified witness I 

thought went to the extent of her 

qualifications and had something to do with 

her ultimate credibility. I might add I've 

been likewise subjected to very extensive 

examinations of my witnesses in terms of their 
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qualifications. 

THE COURT: I haven't seen those. 

MS. DULEY: The most we have taken with 

any of his witnesses has been five minutes 

regarding qualifications, at most. 

THE COURT: I really don't care to go intb 

that in particular, it's the only one that I 

looked at that I thought that we~needed this 

meeting for this afternoon. I simply don't 

know how we can deal with two hour, two and a 

half hour depositions and I don't know what 

your experience is, but mine is the jury's not 

going to be around when you get through them. 

They'll be sitting there, but they won't be 

present. 

MR. STEPHENSON: Would the Court suggest 

that we not have any cross on voir dire? 

THE COURT: You're asking what I suggest 

and I don't want to ruin your case. I don't 

want to take it apart. I guess if you-all 

agreed that ultimately your expert witnesses 

are going to be allowed to testify, I don't 

think the jury is going to be impressed by the 

efforts to qualify one and the basic questions 

and all this leads to their being able to 
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offer an opinion. And it's all legal things 

that we deal with and I don't think lay people 

are going to pay a lot of attention to that. 

They want to hear what the doctor has to say. 

MR. STEPHENSON: If we were all prepared 

to stipulate to the qualification of experts, 

I would have no reservation about that. 

THE COURT: Who are your experts? 

MR. STEPHENSON: I have Dr. Burkhart has 

testified as the surgeon that performed the 

hip surgery and installed the prosthesis and I 

have Dr. Liedelmyer who has testified as an 

expert, and Phyllis Corrigan who is in the 

nursing end that is going to testify as an 

expert on de bene esse depositions. I don't 

have any other experts I would bring on live. 

~hey•re three that we've done by de bene esse 

depositions. 

MS. DULEY: Your Honor, if I might add, I 

believe one of the things that we wanted to 

discuss today is whether or not Dr. Liedelmyer 

and Ms. Corrigan are qualified because we, the 

defendants, will argue that they are not. And 

it was our thought that that's something that 

could be determined, since they're de bene 
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esse depositions have been taken, and that's 

something that could be determined today 

rather than take up the jury's time tomorrow 

arguing. 

THE COURT: That's the sort of thing that 

I wanted to get to. I certainly thought we 

could do it and we have ability to look at the 

videos. Let's begin somewhere. ·Can we ~egin 

with Liedelmyer? 

MR. STEPHENSON: I don't have any problem 

with that, Your Honor. 

THE COURT: Do we have the tape? 

MR. NEWSOME: Yes. 

(Video tape being played.) 

THE COURT: And the question is whether or 

not he ·had a clinical practice as is required[ 

MR. NEWSOME: There are a couple of 

questions, but that's definitely a major one, 

Your Honor. If you'd like I'll start. 

THE COURT: Okay. 

MR. NEWSOME: As the Court is well aware 

in a medical malpractice case, the plaintiff 

has to present expert testimony to establish 
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the standard of care, a breach of the standard 

of care and that breach of the causation 

unless the experts are qualified under 

8.01-520. It states "A witness shall be 

qualified to testify as an expert on the. 

standard of. care if he demonstrates expert 

knowledge of the standards of the defendant's 

specialty under what conduct fails to conform 

to those standards and if he has had active 

clinical practice in either the defendant's 

specialty or related field of medicine within 

one year of the alleged date of the act or 

omission. 

qualifies 

When determining whether an expert 

THE COURT: Let me ask you one thing, 

within one year of what? 

MR. NEWSOME: The alleged act or omission. 

In our case it will be January 31st which will 

take you to '94 and '96. When you look at 

that statute it really raises three discrete 

issues or categories that the expert must meet 

and the first is whether or not the clinician 

actually has an active clinical practice and 

on that issue, Your Honor, the Court needs to 

determine if the physician actually treats 
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patients. 

And Your Honor, the issue is a little 

different right now, but let me give it a 

shot. Dr. Liedelmyer did not have an active 

clinical practice at the relevant time which 

would be January, anywhere between January, 

'94 and January of '96. I believe his 

testimony was clear that he practiced ~ne.day 

a week at the Fairfax County health department 

where he was performing preemployment 

physicals and reading positive skin tests for 

TB. 

In that capacity he clearly, as a 

part-time employee, was not treating patients, 

so he was not treating patients therefore he 

was not actually a clinician at that point. 

For some reason Dr. Liedelmyer had an epiphan~ 

following his deposition that he not only was 

working one day a week part-time at the 

Fairfax County health department, but he was 

also working one day a week with Dr. Mehra and 

Dr. Basackoff which is something we've never 

heard before. 

Obviously when a witness gives his 

deposition he can also do an errata sheet. 
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First time that we ever heard of it was during 

his de bene esse deposition, no way to follow 

up to see if he actually did that or not. I 

don't want to dwell on that point because, 

Your Honor, one day a week doing, as he said, 

diagnoses and treating patients, if we're 

talking two days a week, or really a day and a 

half a week, I don't think that•s an active 

clinical practice. We have literally one day, 

even if we accept his testimony being true, 

with he•s actually treating patients, making 

diagnoses, general diagnoses, not the 

diagnoses here. 

I think given his testimony, if you 

believe that he has a clinical practice with 

that one day and these clinics that we first 

heard of, that's not an active clinical 

practice. And I will submit to the Court that 

I have seen no case which says what•s active 

and what's not. Is it one day? Is it three 

days? I must admit I have no case dealing 

with that issue and there's only two cases 

that I found that talk about what clinical 

practice was. At this point I would submit 

that the witness/ Dr. Liedelmyer, does not 
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have an active clinical practice. That's jusJ 

the first prong. 

The second issue is whether or not the 

witness has an active clinical practice in thE 

defendant's specialty or related field of 

medicine, which is really two issues; the 

first is whether or not the witness has an 

active clinical practice in the defendant's 

specialty and that's a pretty easy one in this 

case. Dr. Rosenbaum and Blackstone Family 

Practice are family practice physicians, a 

very discrete specialty in medicine and 

Dr. Liedelmyer is not a family practice 

physician. He has no residency training, no 

special training at all in family practice. 

So clearly he doesn't have an active clinical 

practice as a family practice physician, so 

now the only way he can qualify is if you look 

to see if he has an active clinical practice 

in a related field of medicine. 

Until last year that was kind of the 

sticking point, what is a related field of 

medicine. There were decisions all over the 

board, but thankfully last year in the 

Virginia Supreme Court case of Sami versus 
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Varn, 260 Virginia 280, the Court gave us a 

lot of guidance on what that provision 

actually means. In that case the Court ruled 

obviously quite correctly that an Ob could 

testify against, excuse me, strike that. An 

Ob was qualified to testify against an 

emergency room physician because his clinical 

practice included the performance of a pelvic 

exam which was the procedure at issue and 

that's real important in Sami. 

16 

What the Court said was what you do is you 

look to see if a physician in a different 

specialty, if they actually do the procedure 

at issue. The Court also went on to state the 

purpose of the requirement of section 

8.01-581.20 that an expert have a active 

clinical practice in the defendant's specialty 

or related field of medicine is to prevent 

testimony. And I'm going to quote it, Your 

Honor, is "To prevent testimony by an 

individual who has not recently engaged in the 

actual· performance of the procedures at issue 

in this case." 

What the Court's showing us in Sami is 

that you have to look at what the doctor is 
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1 doing, what is being looked at in your case. 

2 So if someone is going to qualify and they're 

3 not in that defendant's specialty, they need 

4 to be doing what this doctor's doing, and the 

5 Court's reading it very strictly, as you can 

6 see, from ~he Court's decision in Sami. 

7 Your Honor, in our case you heard a lot of 

8 testimony.about what Dr. Liedelmyer's been 

9 doing over the last 11 years, but the real 

10 critical fact that you get from what he said 

11 was he was not diagnosing and treating 

12 fractures, in the terms of the Sami court, is 

13 the procedure at issue. He was not diagnosin~ 

14 and treating fractures, that's crystal clear, 

15 and he was not seeing nursing home patients, 

16 and our plaintiff's decedent in this case is a 

17 nursing home patient. And he was not 

18 supervising interns or residents during that 

19 11 year period. He was doing nothing that's 

20 at issue in this case. 

21 I feel like I should just mention anothe~ 

22 case because what I think it's fairly clear 

23 from the supreme court precedent, Sami, and 

24 Fairfax Hospital versus Curtis is that the 

25 Court's not interested in what you used to d~, 
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the Court's look very specifically at what 

you're doing within one year of the alleged 

negligent act and in the case of Fairfax 

Hospital kind of sets that out pretty well. 

18 

In that case a baby was found in the 

neonatal intensive care unit facedown in a 

cardiac arrest. The hospital's expert was 

precluded on the standard of car~ 6n the NICU. 

What's interesting about this case is that the 

hospital's expert had been a professor of 

pediatrics at the University of Virginia for 

nine years up until 1987 and in fact he worked 

at a NICU just like the one at Fairfax 

Hospital, but in 1987 he stopped and he became 

a transport director for the helicoptei unit 

and the alleged negligent act occurred two 

years later in 1989. 

When Dr. Mehra got on the stand, said 

well, I haven't been doing it in two years, 

but I still know what the standard of care is, 

the Court said no, you have to be doing what 

the defendant's doing within one year of the 

negligent act. That shows you how strictly 

the Court's applying the statute, as it well 

should when you have someone who did the exact 
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job for seven years. He's still familiar witl 

the standard of care, the Court said no, you 

have to comply strictly with the statute. 

So here, Your Honor, it's actually pretty 

clear that Dr. Liedelmyer did nothing that 

was -- that's at issue in this case within on~ 

year of the alleged negligence and I don't 

state, Yo·ur Honor, Dr~ Liedelmyer was. b·eing 

very specific· when Mr. Stephenson asked him 

well, even that one day a week that you just 

remembered, were you doing family practice. 

He wouldn't admit to it. As you recall, he 

said no, I was doing primary care because he 

knows that family practice is a discrete 

specialty that he wasn't doing and that's the 

active clinical practice aspect. 

I think with respect to what he's brought 

in to testify to the regard of the standard of 

care, there's even a 

with his testimony, 

and he doesn't know 

more fundamental preble] 

if you can believe that, 

what the standard of car 

for family practice physicians in Virginia. 

It's crystal clear if his testimony, and I'm 
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discovery deposition. Your Honor, the 

question was, 11 Your definition of the standard 

of care for family practice physicians in the 

Commonwealth of Virginia is, and I quote, 'To 

do their best according to their knowledge,' 

correct?" 

Answer: "Yes, and limitations. Yes." 

That was his answer, Your Honor.· As the 

Court's well aware, and I will read from the 

statute which governs what the standard of 

care is in Virginia, 8.01-581.20 and I will 

state in the middle of that statute it states 

the standard of care by which the acts or 

omissions are to be judged shall be that 

degree of skill and diligence practiced by a 

reasonably prudent practitioner in the field 

of practice or specialty in this Commonwealth. 

That's what the standard of care is. 

Your Honor, what's pretty crystal clear 

from -- let me just read a little further 

because there's a presumption and I'll read 

that presumption. "Any physician who is 

licensed to practice in Virginia shall be 

presumed to know the statewide standard of 

care and the specialty or field of medicine in 
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which he is qualified and certified." Your 

Honor, here's a couple of problems with the 

presumption; let me just state in particular 

it says in the specialty or field of medicine 

in which he's qualified or certified. 

Dr. Liedelmyer is not qualified or certified 

as family practitioner so he does not get the 

presumption. If he did get the presumption, 

he has clearly rebutted that presumption, Youc 

Honor. His only presumption, his testimony i~ 

he does not know what the standard of care is. 

He has told everybody I do know what the 

standard of care is. 

I wish I could have shown you his 

discovery deposition because I asked him that 

question, he said, "Hmm, that's a good 

que~tion," and then he gave me that ~nswer. 

Just to take that to what's going to 

happen in this case, the court, after all the 

· d · · · · · th · I ev~ ence ~s ~n, ~s go~ng to ~nstruct e ]uri 

and what you're going to say, and I don't walt 

to overstep my bounds, but what I'm trying to 

stay is you're going to instruct them, you 

must determine the degree of skill that is 

required by the defendants by considering thr 
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1 testimony of the expert testimony on that 

2 subject. You're going to go on to state that 

3 a doctor has the duty to use the degree of 

4 skill and diligence in the care of his/her 

5 patient that a reasonably prudent doctor in 

6 the same field or practice especially in this 

7 state that would have used in these 

8 circumstances. We know right now that this 

9 witness cannot give that testimony. All of 
, 

10 his opinions in this case, Your Honor, are 

11 based upon an erroneous understanding of what 

12 the standard of care is in this case and Your 

13 Honor, if he's allowed to testify in this 

14 case, the jury's going to say, well, the 

15 gatekeeper looked at it. I saw the objection, 

16 but he's obviously qualified, he's qualified 

17 to give his testimony, so we should give some 

18 weight to it, but because he does not know the 

19 beginning point, he can't help this jury on 

20 the fundamental question in this case. 

21 THE COURT: Ms. Duley. 

22 MS. DULEY: I don't have anything to add. 

23 THE COURT: Mr. Stephenson. 

24 MR. STEPHENSON: I did not believe that we 

25 were coming back and reciting the whole issue 
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that was before Judge O'Hara in connection 

THE COURT: He didn't rule on it and I 

don't think he saw any of this, did he? 

Didn't he have extracts or something? 

MR. STEPHENSON:. Yes, he had what was 

presented to him from a deposition, discovery 

and all of that aspects. 

THE COURT: He didn't rule on it. 

MR. NEWSOME: May I say one thing and the~ 

I will shut up? There was no de bene esse 

deposition to rule on. The reason he did not 

rule on it is because it was a discovery 

deposition. 

MR. STEPHENSON: In the case authority 

that we have on the ruling of the person who 

had become a helicopter operator, and that is 

the authority that he wants to stand on as to 

whether or not you're engaged in the practice 

of medicine within the time frame. That 

certainly is poor authority for what the Court 

is asked to do and ruling on the 

qualifications that this man who if you have 

someone that is qualified, I don't know where 

you go to find anyone with more credentials 

than are exhibited by this person who has be~n 
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in the practice well before there was any 

so-called specialty of family practice which 

was always known as general practice. And 

again, it's treating members of the family. 

24 

He testified that he's been engaged in the 

clinical practice of primary care which treats 

all members of the family. As he started his 

career back in the military, he began treating 

all members of the family including dependents 

of the military personnel, came on back, went 

through internship when they did it that way 

at University of Virginia or Johnston-Willis 

Hospital and then University of Virginia after 

he returned from the military service. And 

then he orchestrated the emergency department 

in Fairfax County, the Fairfax Hospital in 

Fairfax County and treated all manner of 

conditions for which people present themselves 

in an emergency room. And that is the primary 

care, the practice of medicine in its utmost 

environment. And then he was responsible for 

training residents and interns. 

THE COURT: Let me stop you for this 

question. The statute says he has to have had 

a clinical practice within one year of the act 
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or omission. As I understand him, he hasn't 

.had a practice since 1990 unless you can count 

the work at the Fairfax health department or 

the one day a week that he did with his 

doctors, and apparently he missed them in the 

first deposition. 

MR. STEPHENSON: He testified that he did 

a day a week with each of those who were his 

subjects and also did the work with the 

Fairfax health department which is dealing 

with examinations. 

THE COURT: And the question is does that 

constitute a clinical practice. 

MR. STEPHENSON: I don't know if the 

statute says if you have to own a clinical 

practice and it does not address how many days 

a week that you have to spend in it. I know a 

lot of doctors who take an awful lot of time 

off and you wonder if they work one day a 

week. It certainly does not address how much 

time you have to spend in doing your work. If 

you can't go in one day a week and stay up on 

what you're doing in examining and treating 

patients, you may do it any part of the time 

and still stay abreast of the nature of the 
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practice. 

As he goes on and testifies, you know from 

the way he approaches how you deal with 

injuries and ho~ he testified, and he goes on 

and will be testifying in this deposition 

about how he treated the fractures that came 

into him to treat either in the clinical part 

of the practice that he had or in the 

emergency room environment. And you don't go 

in and perform surgery yourself when you have 

broken bones that aren't minor ones. He 

explained how you treat a finger break, but 

the other one diagnoses it and examines it and 

sends him to the specialists that performs 

surgery. 

So he certainly has demonstrated that he 

is well aware of the whole scope of the 

practice of medicine in treating family. I 

don't know how we now decide that the general 

practice of medicine, as it was always called, 

has suddenly developed a different specialty. 

And you will hear doctors testify that the 

family practice is the same as general 

practice of medicine when you treat all 

members of the family. 
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THE COURT: I have to go back to what I 

said, I don't question at some point that he 

has had such, I question whether he's had it 

within the parameters of the statute. 

MR. STEPHENSON: I certainly submit that 

he has demonstrated on the day he was 

examined he had continued to work up to that 

yery moment in his examination with the 

position of the health department that had 

just changed so that he will no longer be 

doing it at that job, but that involved 

examination of patients over there on that 

side in a different scope, whatever the 

patients presented themselves for as he is in 

the practice of the subjects that he had with 

him, Dr. Mara and the other doctor in their 

clinics, one in Chantilly and one in McLean. 

27 

THE COURT: I think I've learned all I can 

from you-all about him. 

that you want to do? 

Who is the next one 

MS. DULEY: Nurse Corrigan. 

THE COURT: Do you have that? 

MR. STEPHENSON: I have that. 

(Video tape played.) 
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MS. DULEY: Your Honor, our objection to 

Nurse Corrigan is not wholly dissimilar from 

the objection to Dr. Liedelmyer. While she 

was involved in active clinical practice 

during the requisite time period, she was not 

involved in a related field. You heard her 

testify that shers never worked in a nursing 

home or long-term care facility. Her 

28 

experience is only in acute care. She's never 

devised a care plan in a nursing home. She's 

never determined whether the use of restraints 

in a nursing home is proper. She has no 

experience with restraints or safety devices 

in a nursing home. She's never made decisions 

in a nursing home regarding restraints. She 

did not perform the procedures that are at 

issue with regard to the nursing home during 

the time period or in reality, never has. 

In the Sami case which Mr. Newsome 

referred to earlier, the supreme court states 

that with regard to 8.01-581.20, "It is 

sufficient if, in the expert witness's 

clinical practice, the expert performs the 

procedures at issue and the standard of care 
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for performing the procedure is the same." 

First of all, I would argue that she has 

never performed the procedure at issue. She's 

never dealt with restraints in a long-term 

care facility. She's never devised a care 

plan in a long-term care facility. She 

testified that she took care of patients for a 

longer period of time, however, Your Honor, 

I'm sure you noted that was in the 1980s, so 

that's not within the requisite time period. 

Even if we assume for argument sake that 

that falls within the province of a similar 

field, it's outside the requisite time period. 

She said herself the only time she has 

involvement with a nursing home was for her 

grandmother and certainly that's not enough. 

I think all of us have had relatives in 

nursing homes and if that's all that is 

required to qualify, then I think we can 

probably all testify. 

In addition, and I think probably more 

importantly is the standard of care in a 

nursing home is different from the standard of 

care in a hospital. She has only worked in a 

hospital. She is not familiar with the 
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standard of care in a nursing home. She 

herself testified in her deposition that the 

standard is different in determining the use 

of restraints in a nursing home and in a 

hospital. 

30 

I will proffer to the Court that my 

experts will testify that the standard of care 

in a nursing home and in a hospital are 

completely different. It does not have the 

same standard of care and that's what is 

required by the supreme court in the Sami 

case, that the standard of care for performing 

the procedure is the same. The testimony will 

be and has been from Nurse Corrigan herself 

that the standard is not the same and on that 

basis, Your Honor, I suggest that she is not 

qualified and should not be allowed to 

testify. 

THE COURT: Mr. Stephenson. 

MR. STEPHENSON: Your Honor, very 

interesting that we now have the involvement 

of this nurse who clearly has testified about 

her work in dealing with elderly patients in 

relation to her nursing service and having to 

formulate care plans for them aside from the 
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acute care that she administered. She of 

course testified about the involvement of an 

effort to get patients out of hospitals 

earlier now than in the 1980s, but she 

continued to testify about patients coming 

back immediately for care after the acute 

problem is over because they have the other 

conditions. 

31 

When you try to have it narrowed to the 

restraint issue, it's my understanding that 

everybody says now you can•t have restraints 

without orders of the Court, so certainly thi~ 

witness was not testifying, well, gosh, the 

only thing you do to care for a patient to 

prevent her from falling or to hurt themselves 

in other ways is to impose restraints. I 

think you heard her testify that the policy 

against restraints, and you do that as a last 

resort to prevent someone from hurting 

themselves. 

I think you're going to hear testimony 

also that in the nursing home environment 

there may be times in fact that you have some 

policies and procedures and the statute 

involves if you do it with a court order, that 

-563-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

32 

may be one way to provide for some needs of 

the patient, but we're not contending in this 

case that the only thing that should have been 

done for Mrs. Overton is put her in 

restraints. In fact that's not our position, 

it's a matter of having some care plan to deal 

with her situation of being admitted as a 

patient suffering from dementia, very confused 

and needing services in all the daily life 

activities. 

You certainly heard this witness testify 

about constant involvement of having patients 

come from the nursing home into her facility 

for acute care along with the continued needs 

to administer the ongoing chronic situation 

involved with the patients that are served and 

that this, many times, involved very long-term 

stays after the acute problem was resolved. 

You certainly have a wealth of expertise 

in dealing with these issues and including the 

transfer of documents or the medical data that 

are sent with them, receiving the transfer 

documents from the nursing horne dealing with 

the medical needs of the patient. This has to 

be as close as you get to something that 
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involves the sim~lar type of need in the 

medical profession and dealing with that in 

the total care of the elderly on her unit and 

especially dealing with the care of the 

elderly on her unit and including her 

administering all of the daily care required 

of her patients and then having assistance. 

And she was in charge of that, in formulating 

a plan that needed to be done providing for 

all their medical needs. How qualified do yot 

need to be as a witness that can testify in 

these matters. 

MS. DULEY: May I respond? 

THE COURT: Briefly. 

MS. DULEY: Ms. Corrigan may have a wealtn 

of information and I'm not saying she's not a 

qualified nurse, however her qualificati6ns de 

not fall within the statute as interpreted by 

Sami. And again, most importantly, it still 

does not get over the threshold problem that ~ 

nursing home and a hospital have a different 

standard of care. And she is not familiar 

with the nursing home standard of care having 

never worked in one. 

THE COURT: I listened to this lady who 
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has never worked in a long-term facility and 

questions come to my mind. She cares for 

elderly and has done that for years, but she 

has cared for the elderly in a hospital 

generally, I think, are patients who she 

describes them as acute care patients are 

bedridden. In a nursing home generally 

they're ambulatory. ·If they're not 

ambulatory, this lady was not in that 

category. 

34 

I can't see that she has any experience in 

this specific field which is caring for 

patients in a nursing home and I don't think 

she's qualified to testify. I don't think she 

reaches that standard of care. The Court will 

not allow her to be qualified as an expert. 

Are there others we can review?· There 

were others that Judge O'Hara looked at, are 

they going to be in court? 

MR. STEPHENSON: Yes. If you will note my 

exception. 

THE COURT: Yes, sir. They're the only 

video depositions that you have; is that 

right? 

MR. STEPHENSON: I have Dr. Burkhart. 
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MR. NEWSOME: There's no issue to his 

qualifications as a treater. 

MR. STEPHENSON: If I may put one other 

ground on the record with respect to the 

motion to disqualify this witness as an 

expert, kindly note that a nursing home is not 

identified in the statute as one of the care 

facilities to which this rule applies and it 

only comes in under the general category of 

other medical facility, so I --

THE COURT: What rule? When you say this 

rule. 

MR. STEPHENSON: Under the statute that 

says you have to be in the practice of that ot 

similar specialty within the period of a year. 

There are a number of identified medical 

facilities that are named that that applies tc 

and it has a general category after that. 

Nursing homes are not one of those mentioned 

within the statute that the Court has asked to 

use in ruling out the expert. 

THE COURT: I understand your argument anc 

we've put it on the record, but I feel that 

having listened to her I reached the same 

conclusion that she's not qualified to testifr 
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in this case as an expert. And in looking at 

the situation with the Dr. Liedelmyer, there's 

a very great question as to whether he has any 

clinical practice during the period of time. 

He worked for this health department, he 

filled in a day a week, he says, for a couple 

of doctors. I think at one time he had had a 

clinical practice as a general practitioner. 

I would not -- I don't think it has any effect 

that he was never a family practice physician. 

He was a general practitioner, which I would 

think is approximately the same thing at the 

time he was practicing. 

The Court's of the opinion that he did not 

have a clinical practice and I might add he 

never had any, testifies to no experience 

t~eatin~·and diagnosing fractures. He must 

have seen some in his practice, but I don't 

hear much from him about that. I can't allow 

his testimony either. Is there anything else 

that we can accomplish this afternoon? 

MS. DULEY: The only thing, I didn't know 

if you wanted to address the objections that 

we made in Dr. Burkhart's deposition. 

THE COURT: Is he going to be present7 
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I 

MR. NEWSOME: No, Your Honor. 

MS. DULEY: We don't object to his 

qualifications, but there are some pretty 

significant objections regarding his opinionsr 

MR. NEWSOME: I just cite the Court to th? 

Fairfax County Hospital versus Curtis case 

where the doctor attempted to give an opinion 

based upon a possibility and the Court said in 
I 

order to render an expert opinion in a medica~ 

case, you need to get out of the realm of 

possibility and make it a probability. And 

he's saying at one point late, literally as I 

cited in here, and I cited it word for word, 

he says, "Were you able to tell from the 

evidence that you had --" 

And he says, "No." 

"How old it was, the fracture?" 

Answer: "No. Oh, no, you couldn't." 

He's saying things like, but then he goes on 

to say well, it could have been 10 days old, 

could have been 14 days old and what's clear 

is he doesn't know. And that's okay, but he 

certainly shouldn't 

that this fracture, 

be able to tell this jur 

one, occurred on a certaJn 

date when he says oh, no, you couldn't tell 
I 
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and then he goes on to say well, it could have 

happened, I don't know how it happened, but 

people fracture hips from falls, so yeah, it 

could happen from the fall. He just does not 

know. 

He saw her post-fracture and essentially, 

not essentially he did the prosthesis and 

that's just part of it. Then there are some 

other issues related to fact that he was 

giving some opinions that weren't in the 

designation. He's asked to comment on the 

fact that if someone has a fracture could that 

shorten their life expectancy. To go further 

he says, his answer was "Sure. I mean there's 

a strong -- there is a probability of sorts 

that someone could die within the first year." 

That was his answer. She didn't die within 

the first year so not only is it outside the 

scope, but it's not helpful to this jury given 

that's not the circumstances of our case. 

That one kind of came from left field. 

He did respond, and it's not relevant to 

what happened in this case, whether or not 

people have a probability, whether the 

literature out there says someone with a hip 
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fracture could die within the first year. I'm 

familiar with what he's talking about, but it 

has nothing to do with this case. Ms. Overton 

actually passed four years later from 

unrelated causes. That's not causation 

testimony, that's just flipping something out. 

THE COURT: It's not unusual to have 

witnesses on depositions to make statements 

and comments that are not responsive to the 

questions that were asked. There are various 

ways of dealing with that. 

MR. NEWSOME: He was asked that, though, 

Your Honor. 

THE COURT: I couldn't tell from what you 

were saying. Those things you fast forwarded 

through or redacted in some way. 

MR. STEPHENSON: I have heard so much 

disingenuous presentation from this counsel 

that it's absolutely unbelievable that he 

continues to distort the record of what was 

asked and said by this witness. In terms of 

his just misleading the Court on the nature of 
I 

the testimony of Dr. Burkhart about the age of 

I 
the fracture, he had in his medical records at 

I 
the time he did the surgery the notation thatl 

I 
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there was an appearance of a fracture that 

could be up to two weeks old or 14 days old. 

He continued to,. when he was asked about 

when he was shown the record of the fall that 

occurred on the 20th and on the 21st, if that 

was consistent with his findings from the 

medical evidence that he had in relation to 

doing the surgery and the old blood and the 

other distortions of the tissue around the 

bone area that had fractured from which he 

deduced at that time that there was an age of 

the fracture, and then when he said could it 

be pinned down to exactly that time. He said 

no, not exactly, this is an approximate 

period. 

When he's asked directly, well, do you 

know what caused the break, could ·have been, 

but then he says at the end sure, somebody 

could have slugged her in the side and broke 

it. He's not there as a factual witness to 

determine how a fracture occurred, we're not 

40 

calling upon him to do that. His testimony is 

certainly there from the outset about the age 

of the fracture and when it occurred. 

MR. NEWSOME: Your Honor, I'm not going to 
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41 
I 

1 get into who said what, that's why when I makl 

2 a reference to the deposition I attach the 

3 pages. There's no question as to what was 

4 said. All this said, these questions weren't 

5 magically asked. I didn't ask these 

6 questions. 

7 THE COURT: The question is what we do 

8 about it and from what I heard you saying a 

9 moment ago, except for the fact that it will 

10 take seconds, I don't think it has much 

11 relevance to anything. Anybody that is going 

12 to know that unless the man saw a fall or it 

13 had just happened. And the more questions you 

14 ask the more you tend to make him go off in 

15 all directions. 

16 MR. NEWSOME: I didn't ask him any of the 

17 questions. 

18 THE COURT: I didn't mean you asking the 

19 questions. If he says I don't know, that 

20 would get it over with. 

21 MR. STEPHENSON: And he did. 

22 THE COURT: Then if that's the only 

23 objection to his testimony, then I'd s~y leave 

24 it alone. I think it's easier than trying to 

25 fool with it. 
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MR. STEPHENSON: I had an objection to 

defendant's list of the witnesses that I faxed 

yesterday to both counsel on listing. 

MR. NEWSOME: I've never seen it. 

MR. STEPHENSON: This is listing now a 

witness that I had earlier identified and was 

deposed, Dr. Gonzalez, and I did not put him 

on the witness list for me, and now counsel 

chooses to take an excerpt from his deposition 

and submit that for the witness. I would 

oppose counsel using an excerpt from a 

deposition of an expert that I had proffered 

and using that for any purpose with the 

counsel not having indicated that this witness 

would be proffered as an expert on their 

behalf. 

MS. DULEY: Your Honor, in fact I did list 

him as an expert witness in my expert 

designation. I reserved the right to call any 

experts that had been previously designated by 

the plaintiff and in fact Dr. Gonzalez was 

designated by the plaintiff in his 

designation. So the fact that plaintiff's 

attorney decided not to put him on his witness 

list, I did put him on my witness list when it 

-574-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

43 

was due and then designated portions of his 

deposition that I wanted to read a couple days 

ago when we had agreed that we would designate 

those. 

MR. STEPHENSON: But not a portion of a 

deposition out of context that was a discovery 

deposition, Your Honor, that is presented on 

their side. 

MS. DULEY: Your Honor, we had an 

agreement that among the three attorneys 

involved that we would designate deposition 

testimony on May 15th and that 

counterdesignations were due on May 16th. Mr. 

Stephenson certainly had the opportunity to 

counterdesignate portions of Dr. Gonzalez's 

deposition yesterday and failed to do so. 

MR. STEPHENSON: I would designate the 

whole deposition in this opposition. I don't 

think you can allow them to take one little 

extract from a deposition and read it in. 

THE COURT: Not knowing what it is, what 

the extract is, but being suspicious by 

nature, I would think that that's probably a 

valid objection to it. 

MS. DULEY: I've got it if you'd like to 
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read it. 

THE COURT: If you're going to use it, I 

would think you'd go ahead and use all of it. 

Taken out of context most everything gets a 

44 

different snap. 

all. 

If you want to use it, use it 

MR. NEWSOME: Your Honor, I just have one 

issue, it brings the interesting point that 

Judge O'Hara brought up at our hearing in the 

motions in limine. And I believe the Court 

recalls that there is Dr. John Martin who 

Judge O'Hara stated that he would not qualify 

as a witness and to that extent that he was 

proffered as an expert at trial, it would be 

subject to a motion by defendants. And I'm 

just bringing this up only because I don't 

know, I guess, t don't want to be in that 

situation tomorrow, but if I am in that 

situation. 

THE COURT: Of what? 

MR. NEWSOME: Dr. Martin is the expert, 

the doctor who retired in 1987 who testified 

that he retired in 1987 and he stated he 

hadn't had an active clinical practice since 

1987. On that basis Judge O'Hara was clear 
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that he's not going to qualify and if he does, 

the Court may be entertaining a motion for 

sanctions by counsel. 

THE COURT: I don't have a clear -- Judge 

O'Hara did not say he wasn't qualified. 

got his notes. 

MR. NEWSOME: Your Honor --

I've 

MR. STEPHENSON: I have my recollection, 

too, and it certainly differs from yours. 

MR. NEWSOME: The whole context that he 

mentioned that, I will reserve any comment, 

was merely trying to be helpful to opposing 

counsel right now, but if that's the position 

you want to take, that's fine. 

THE COURT: I don't know whether he's 

going to call Dr. Martin and I will tell you 

that Judge O'Hara has a question about it, but 

I think he's reserved it to hearing him. That 

was the take I got on it, he didn't think he 

could rule on it until he heard Dr. Martin 

testify as to his qualifications. 

MR. NEWSOME: That's fine. I wasn't 

trying to say that he had ruled definitively. 

I'm not saying that he had ruled, but we'll 

just go forward. 
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MR. STEPHENSON: I didn't put on the 

record my exception to the rule on Phyllis 

Corrigan. I'd like to note my exception. 

THE COURT: Your exception is noted. 

MS. DULEY: Your Honor, I have a couple 

motions in limine that probably will not take 

more than five minutes total if you'd like to 

hear·those now versus in the morning. 

THE COURT: Anybody object to doing them 

now? 

MR. STEPHENSON: Might as well proceed, I 

guess. 

MS. DULEY: Two of them are in reference 

46 

to what I believe the plaintiff, Mr. Perdieu, 

might say. He said in his deposition that he 

knew his mother was in pain·because she was 

groaning. I believe he can testify that she 

was groaning, but I do not believe he can 

testify that groaning equals pain. I think he 

cannot testify what was in his mother's mind, 

nor I don't think he can interpret for the 

jury what the groans mean. I have no problem 

with him saying I came in, I observed her, she 

was groaning, but I do have a problem with him 

saying I know she was in pain because she was 
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groaning. 

As long as we're on that subject, he also 

testified in his deposition that his mother 

said no one should have to go through this and 

I would object to that as being hearsay and do 

not believe that he should be allowed to 

testify regarding what his mother told him. 

THE COURT: Mr. Stephenson. On the first 

point, he knows she was in pain because she 

was groaning. 

MR. STEPHENSON: I accept that, Your 

Honor. 

THE COURT: And you accept the fact that 

he needs to take out the medical opinion. 

MR. STEPHENSON: I accept that one. On 

the second point, though, I would respectfully 

differ in that this was a statement of a res 

geste nature that was made at the scene when 

he appeared there and it was at the time that 

he came in and saw her in a condition of 

distress. She now has departed this life and 

it is not something that we can bring her back 

on, and under the rule that you accept this as 

an exception to the hearsay rule, I would 

respectfully submit that he should be entitled 
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to relate that statement that she made under 

those conditions at that time. 

THE COURT: The statement was supposed to 

have been made when Mr. Perdieu first 

approached his mother after the hip was 

broken, didn't know it at the time. 

MR. STEPHENSON: After he came in and saw 

her in the deteriorated condition on the 30th 

of January. 

THE COURT: Do you have any response to 

his saying that the second one is res geste? 

It's clearly hearsay, no question about that. 

48 

MS. DULEY: I believe that if you read his 

deposition it was taken in the context of a 

number of things that were said in a 

conversation. It was not an excited utterance 

that was said, oh, my goshl no one should have 

to go through this, which, in my 

understanding, it has to be a split second, 

something that comes out of your mouth because 

of something that you're feeling right at that 

moment. As I read his deposition it sounded 

to me like it was, again, like something that 

came out throughout the conversation that they 

were having. It was not a reaction to a 

-580-



49 
I 

1 stimulus at the time, it was a comment that 

2 she· made. 

3 MR. STEPHENSON: Mr. Perdieu and I would 

4 be happy to proffer what his testimony would 

5 be on that point with his stating the 

6 circumstances under which that utterance was 

7 made. 

8 MS. DULEY: I would submit that we really 

9 don't need a proffer, we've got his 

10 deposition. 

11 MR. STEPHENSON: Frequently deposition 

12 testimony taken out of context and not 

13 pursuing further the circumstances under which 

14 that utterance was made is not necessarily 

15 indicative of how the comment came to be. 

16 THE COURT: It's the same old problem, you 

17 get into it and at some point you say, well, 

18 did she say anything and she answers and the 

19 objections, everybody's out of their seat, but 

20 the cat is also out of the bag. Then I can 

21 tell the jury to disregard it or whatever and 

22 the thing about this is that bothers me more 

23 than whether it's admissible is what does it 

24 mean. She said no one would have to go 

25 through this. Well, through what? And you 
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can't pursue it. I'll rule on that one 

tomorrow before Mr. Perdieu testifies. 

so 

MS. DULEY: Just one more, there was an 

incident on the day that -- the first day that 

Mrs. Overton fell January 20th where the nurse 

notes that she was found outside of the 

facility and I would just like to preclude 

that from coming in on the basis that its 

prejudicial value outweighs its probative 

value. It's not relevant. 

MR. STEPHENSON: I understand there being 

concern about the prejudicial nature of this 

lady being allowed to wander outside the 

facility and not being dealt with as it was 

contemplated that she would be dealt with, but 

the wandering incident is relevant for several 

reasons. ·.It certainly confirms ·th:at she was 

suffering from dementia, that given her mental 

state she was not being properly supervised in 

being allowed go out and wander on the street. 

It shows that Heritage Hall did not comply 

with their contractual commitment to 

Mrs. Overton to give her the due care and 

supervision that she was admitted to receive 

and it goes to the pattern of the behavior in 
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1 the nursing home which shows a basic·pattern 

2 of neglect of their duties. So I think that 

3 is a very significant item in her medical 

4 records along with the falls that they also 

5 didn't choose to do anything about. That 

6 occurred on the same day that she had the 

7 first fall and the next day she has the second 

8 fall. So it's all part of this overall 

9 process of not providing her the adequate 

10 care. 

11 THE COURT: I think that one has to come 

12 in. I realize it's prejudicial, but that's 

13 the nature of the case. 

14 MS. DULEY: I would just like my objection 

15 to be noted. 

16 MR. NEWSOME: I have just one issue given 

17 what we just heard. We had heard with 

18 Dr. Liedelmyer and the fact that it seems like 

19 at least plaintiff doesn't want to put any 

20 weight to his sworn discovery deposition. Is 

21 Dr. Martin going to come up with new opinions 

22 tomorrow? And I think at some point I think 

23 we're at least entitled to hear is he coming 

24 with new things outside of his deposition? Is 

25 he going to have new jobs? 
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MR. STEPHENSON: I filed an affidavit that 

dealt with, at the motion in limine, that 

dealt with what he has been doing in the 

relevant period of time. 

MR. NEWSOME: And looking at his family 

members. 

MR. STEPHENSON: And friends and also be 

8 · · the doctor for the ·300 member softball league. 

9 THE COURT: So it hasn't changed. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 

25 

MR. STEPHENSON: No, I think it's 

consistent. I would add more recently, and I 

would present this to the court, he's engaged 

in teaching a class in safety, I'll call it, 

or procedures that's for the softball league, 

but still part of the duties. And he's 

written a medical or some safety procedure for 

them, but that's all part of this overall 

surface. 

THE COURT: All right, anything further? 

MR. NEWSOME: No, Your Honor. 

MR. STEPHENSON: I had some equipment that 

I was going to arrange to have present to play 

these tapes. I take it that these are 

excluded, but I have one to introduce. Is 

there any equipment here for that purpose? 
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1 MR. NEWSOME: It's ours. 

2 THE COURT: That will be available. I 

3 reckon the defense will let you use it. 

4 MR. NEWSOME: We don't need it now, we 

5 just wanted to make sure that Dr. Liedelmyer 

6 was heard. We don't have any videos. 

7 THE COURT: I think these folks will get 

8 it to the courtroom and he says it can stay 

9 here. 

10 MR. STEPHENSON: If that's understood ther 

11 I cannot have one come provided 

12 THE COURT: We'll see to it that you have 

13 one. 

14 MR. STEPHENSON: -- provided that some 

15 good person knows how to insert it, can cut it· 

16 on. 

17 MS. DULEY: Have we come to a conclusion 

18 as to what we're going to do with Nurse 

19 Solomonson's deposition? If we play the whole 

20 thing that will take up half of the 

21 defendant's time allotted. 

22 THE COURT: No, I haven't dealt with it. 

23 MS. DULEY: I know we discussed it, but I 

24 didn't think --

25 THE COURT: That was the only one that I 
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had had part of it that I had taken a look at. 

I would suggest that when we stop tomorrow 

maybe we'll take a look at that. 

MS. DULEY: One other brief thing; I would 

ask the same thing as to Nurse Berne that the 

codefendants have asked regarding Dr. Martin 

and that is whether or not she's going to come 

up with some new things that she's been doing 

because she, too, retired in 1988. 

THE COURT: Any change in Nurse Berne's 

situation? 

MR. STEPHENSON: Not any new nursing home 

employment now other than what she would 

continue to do what she's testified in 

relation to the family involvement and doing 

consulting work, and I think that's what she 

said. 

THE COURT: No change. 

MR. STEPHENSON: In her testimony. 

MS. DULEY: That's fine. 
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1 THE COURT: Good morning, ladies and 

2 gentlemen. We're here this morning for the 

3 case of Horace Perdieu, administrator of the 

4 estate of Lucille Overton, versus Blackstone 

5 Family Practice and Dr. Charles Rosenbaum and 

6 Heritage Hall Nursing Home. I am Judge Jim 

7 Luke, I come to Nottoway this morning to help 

8 Judge Warren out. I norm~lly sit in arunswick 

9 and Greensville, Sussex and Surry and Prince 

10 George, across the Southside and it's nice to 

11 be in Nottoway County. Mr. Stephenson, 

12 Ms. Duley, Mr. Newsome, are you-all ready to 

13 call the jury? 

14 MS. DULEY: Yes, Your Honor. 

15 THE COURT: No preliminary matters that we 

16 haven't taken care of. 

17 MR. STEPHENSON: I don't believe so at 

18 this time. 

19 THE CLERK: If I call your name, please 

20 come forward and the sheriff will seat you 

21 there on the front row. Deneen Washington, 

22 Jason Moore, Sr., Ambrose Oliver, Frank 

23 Walker, Jr., Ella Johnson, Judy Coghill, Donj,a 

Peggy Carlo, Matthew Rowe, Riley I 24 Spivey, 

25 McDaniel, Courtney Quicke, Beverly Hobbs, 
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1 Rodney McComas, Edna Saul, Bobby Hatcher, 

2 Matthew Patterson, Carlie Greeley, Jr. If 

3 you'll stand and raise your right hand, 

4 please. 

5 THE COURT: Ladies and gentlemen, this 

6 case is a case against Blackstone Family 

7 Practice, Dr. Rosenbaum and Heritage Hall. 

8 The plaintiff in this case is Horace Perdieu 

9 who is seated directly in front of you and 

10 nearest me at counsel table. Mr. Perdieu is 

11 administrator of the estate of Lucille 

12 Overton. Mr. Perdieu and Mrs. Overton's 

13 estate is represented by Mr. B.G. Stephenson. 

14 Mr. Stephenson is seated directly in front of 

15 you, practicing law in Fairfax, Virginia. 

16 The defendants, Blackstone Family Practice 

17 and Dr. Rosenbaum, are represented by 

18 Mr. Kelvin Newsome. Mr. Newsome is seated on 

19 this end of counsel table and with Mr. Newsome 

20 is Elizabeth Pharr also practicing law with 

21 him in the firm of LeClair, Ryan in Richmond, 

22 and seated with them also is Dr. Rosenbaum. 

23 Heritage Hall is represented by Lisa Duley. 

24 Ms. Duley also practices in the city of 

25 Richmond. 
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I have some questions to ask you-all 

concerning your qualifications to sit on this 

or any jury, the first of which is whether 

each of you are at least 18 years of age and 

have you lived in Nottoway County for the last 

six months, in the Commonwealth for the last 

12 months and are each of you citizens. of the 

United States? May I assume that none of you 

has ever been convicted of a felony and that 

none of you have a case pending in the current 

term of this court, the circuit court of 

Nottoway County? Do any of you know or are 

you related by blood or marriage to either 

Mr. Perdieu, Mrs. Overton, Dr. Rosenbaum? 

Have any of you ever worked for or with 

Mr. Perdieu or for Blackstone Family Practice 

or Heritage Hall? Any of you friends, ~lient3 

or former clients of either of the lawyers, 

Mr. Stephenson, Mr. Newsome, Ms. Pharr, 

Ms. Duley? Any of you been a patient of 

Dr. Rosenbaum? And broaden that to Blackstone 

Family Practice. 

I'm not going to ask you individually, the 

lawyers probably will. Quite a few have been
1 

patients of Blackstone Family Practice, but 
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not of Dr. Rosenbaum. Anyone have any 

interest in the trial or the outcome of this 

case? Ever heard of it? Does anyone know of 

any bias or prejudice which would keep you 

from being able to give a fair trial to both 

the plaintiff and the defendant? 

7 

This is a case alleging that Mrs. Overton 

did not get the care that she should have 

gotten. It's alleged to have occurred 

approximately the 20th, 21st of January, 1995. 

She was treated by Blackstone Family Practice 

and was a patient in Heritage Hall. Anyone 

know of any reason whatsoever why you should 

not sit on this case? Mr. Stephenson will 

have some questions for you. 

MR. STEPHENSON: May I start with the 

front row of ·th~ hands that said they were 

patients of Blackstone Family Practice? 

THE COURT: Just those of you on the front 

row. 

MR. STEPHENSON: Yes. 

THE COURT: I think it would be helpful if 

they just give us their name. 

MR. STEPHENSON: Yes, if you would do 

that. 
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THE JURY: 

THE JURY: 

THE JURY: 

Donna Spivey. 

Judy Coghill. 

Jason Moore. 

MR. STEPHENSON: Ms .. Coghill, how long 

have you been a patient of Blackstone Family 

Practice? 

THE JURY: Two years. 

MR. STEPHENSON: 

you there? 

What doctor has treated 

THE JURY: Dr. Hall and Dr. Bundey who is 

no longer there. 

MR. STEPHENSON: Do you have any reason ~ 

think that you couldn't judge fairly a claim 

that involves Blackstone Family Practice as 

defendant? 

THE JURY: No, sir. 

MR. STEPHENSON: How about Ms. Spivey. 

THE JURY: I don't remember the doctor's 

name and that was when I was injured at work 

and that's been over a year ago. 

MR. STEPHENSON: Any reason that you 

couldn't judge fairly a claim that involves 

their service or alleged disservice? 

THE JURY: No. 

MR. STEPHENSON: Mr. Moore. 
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THE JURY: I don't remember the doctor's 

name, but all my kids go there. 

MR. STEPHENSON: And they're regularly 

treated? 

THE JURY: Regularly treated. 

MR. STEPHENSON: Do you think that would 

affect your judgment in a case that involves 

alleged misconduct by Blackstone Family 

Practice? 

THE JURY: I don't think so. I got a 

great aunt that's. in the old folk's home and 

my kids get treated by Blackstone Family 

Practice, so I'm kind of like mutual. 

MR. STEPHENSON: Where is the home? 

THE JURY: The old folks home, Heritage 

Hall. 

9 

MR. STEPHENSON: So you have someone 

that's now a resident in Heritage Hall in your 

family? 

THE JURY: Yes. 

MR. STEPHENSON: Would you have any 

hesitation in judging fairly a claim against 

Heritage Hall in alleging that they didn't 

provide the service that was expected by the 

resident? 

-596-



~0 
I 

1 THE JURY: I don't think I would have any 

2 prejudice against either one of them. 

3 MR. STEPHENSON: How about on the second 

4 row? 

5 THE JURY: Rodney McComas. I haven't beel• 

6 to Blackstone Family Practice in probably 10 

7 years, so I have very little memory of the 

8 doctors and such. 

9 MR. ST~PHENSON: Who treated you? 

10 THE JURY: I don't have any idea. 

11 MR. STEPHENSON: Any reason that you coultl 

12 not judge fairly a case that involved them as 

13 a defendant? 

14 THE JURY: No. 

15 MR. STEPHENSON: You've not had any 

16 relationship with Dr. Rosenbaum? 

17 THE JURY: No, sir. 

18 MR. STEPHENSON: Any of the others know 

19 Dr. Rosenbaum? 

20 THE JURY: I've heard the name before, but 

21 I don't know why. 

22 MR. STEPHENSON: How about the next 

23 person? 

24 THE JURY: Courtney Quicke. I've been 

25 going to the family practice center all my 
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life. I've never been seen by Dr. Rosenbaum. 

Jimmy Harris has been my primary doctor. 

MR. STEPHENSON: Does that in any way 

cloud your judgment in terms of being called 

upon to deal with a claim that involves 

Blackstone Family Practice? 

THE JURY: No, sir. 

THE JURY: I've been going to Blackstone 

Family Practice ever since it opened and 

11 

Dr. Jimmy Harrison is my doctor and I've never 

seen Dr. Rosenbaum. 

MR. STEPHENSON: And you've never seen him 

there. 

THE JURY: I've seen his face, but I don't 

know him personally. 

MR. STEPHENSON: What was your name? 

THE JURY: Riley McDaniel. 

MR. STEPHENSON: Do you have any reason 

that would involve your judgment in a case 

that had Blackstone Family Practice as a 

defendant? 

THE JURY: No, sir. 

MR. STEPHENSON: Do you have any 

relationship with Heritage Hall? 

THE JURY: No, sir. 
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1 THE JURY: Peggy Carlo and I also have 

2 been a patient and Dr. James Harris is my 

3 doctor. I do know Dr. Rosenbaum, he has 

4 treated my mother and he has talked to me on 1 

5 different occasions, things to do with my 

6 mother. Andrew Walker is her doctor. 

7 MR. STEPHENSON: Dr. Rosenbaum treated 

8 your mother? 

9 THE JURY: No, he's never treated her, he 

10 just comes in to give his opinions. 

11 MR. STEPHENSON: Does that relationship 

12 give you any problem with the judging fairly 

13 of this case? 

14 THE JURY: I don't think so, no. 

15 THE JURY: Carlie Greeley. 

16 MR. STEPHENSON: Mr. Greeley, tell me 

17 about your relationship to either 

18 Dr. Rosenbaum or Blackstone Family Practice. 

19 THE JURY: I have been a patient of 

20 Blackstone Family Practice in the past, but 

21 it's been over five years and I used to see 

22 Dr. Harris, but I don't use Blackstone Family 

23 Practice regularly. 

24 MR. STEPHENSON: Is there any reason you 

25 couldn't judge this case fairly involving 
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1 Blackstone Family Practice and Dr. Rosenbaum 

2 as a defendant? 

3 THE JURY: No, sir. 

4 MR. STEPHENSON: Do you have any 

5 relationship to Heritage Hall? 

6 THE JURY: No, sir. 

7 THE JURY: Edna Saul, and I have seen 

8 Dr. Rosenbaum on one occasion and it was over 

9 a year ago. I don't see any reason why it 

10 would prejudice my opinion. 

11 MR. STEPHENSON: Are you a regular patient 

12 at Blackstone Family Practice? 

13 THE JURY: No, last time I went was a year 

14 ago and I just happened to see Dr. Rosenbaum. 

15 MR. STEPHENSON: And did you go to see him 

16 specifically, or was he just the doctor there 

17 that treated you? 

18 THE JURY: He was the doctor there that 

19 treated me that day. 

20 MR. STEPHENSON: Was it any other person 

21 that raised their hand? If I didn't ask one 

22 of you about your relationship at Heritage 

23 Hall, would you tell me any family members 

24 that's a resident there? 

25 THE JURY: Courtney Quicke, and my wife 
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1 was an employee at Heritage Hall. She no 

2 longer is. 

3 MR. STEPHENSON: When was she there? 

4 THE JURY: I would say 1 92, 1 93, 1 94, 

5 somewhere in that range. 

6 MR. STEPHENSON: What did she do there? 

7 THE JURY: I believe she was director of 

8 admissions. 

9 MR. STEPHENSON: What was her name? 

10 THE JURY: Myra Quicke. 

11 MR. STEPHENSON: Do you believe that would 

12 affect your judgment in this case? 

13 THE JURY: I do not. 

14 MR. STEPHENSON: Anyone else have any 

15 relationship with, either a member of their 

16 family or directly with either Blackstone 

17 Family Practice Center, Dr. Rosenbaum or 

18 Heritage Hall? Including a person other than 

19 your children are patients of Blackstone 

20 Family Practice, anyone else other than 

21 personally been treated by Blackstone Family 

22 Practice or Dr. Rosenbaum? 

23 THE COURT: Mr. Newsome. 

24 MR. NEWSOME: Good morning, ladies and 

25 gentlemen, my name is Kelvin Newsome and herei 
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with my partner, Elizabeth Pharr, we have the 

pleasure of representing Dr. Charlie Rosenbaum 

and Blackstone Family Practice. There are 

going to be a number of names of folks that 

you're going to hear today and I'm just going 

to ask if any of you have heard these names. 

A Dr. Josephine Fowler, anyone heard of her? 

br. Paul Evans? Dr. John C~~dea? Dr. Barry 

Burkhart? 

THE JURY: 

father. 

Dr. Burkhart, he treats my 

MR. NEWSOME: Is he currently treating 

him? 

THE JURY: Yes. 

MR. NEWSOME: Is there any reason why the 

fact that your father has been treated by 

Dr. Burkhart, would that affect your ability 

to render a judgment that's fair to both 

parties? 

THE JURY: No. 

MR. NEWSOME: Anyone ever heard of Loretta 

Parrish? Doris Coleman? A Dr. John Martin? 

A Dr. George Damewood? Betty Humphreys? 

THE JURY: I know Ms. Humphreys, my wife 

and Betty used to work together. 
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1 MR. NEWSOME: Would that affect your 

2 ability to render fair judgment in this case? 

3 THE JURY: No, sir. 

4 THE JURY: I know her. I know my wife 

5 knows her and I've heard of her before. You 

6 said if yo~ heard of them. 

7 MR. NEWSOME: Would it impact your 

8 ability? 

9 THE JURY: I've heard of her. 

10 MR. NEWSOME: Anyone heard of Linda Baker? 

11 Anyone heard of Betty Solomonson? A Dr. Phil 

12 Rizk, ever heard of him? Have any of you ever 

13 served on a jury before? Ms. Spivey, when did 

14 you serve on the jury? What was the case 

15 about? 

·16 THE JURY: Drunk driving. 

17 MR. NEWSOME: Anything about that 

18 experience would affect you today? 

19 THE JURY: No. 

20 MR. NEWSOME: Anyone else? 

21 THE JURY: Yes, I served last year and I 

22 think it was a car accident or something. 

23 MR. NEWSOME: Anything about that affect 

24 you? 

25 THE JURY: No. 
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1 MR. NEWSOME: And the second row. 

2 THE JURY: I never got picked. I was 

3 summonsed twice and I never got picked. 

4 MR. NEWSOME: Ms. Hobbs? 

5 THE JURY: Also on a murder trial. 

6 MR. NEWSOME: Anything about that 

7 experience affect you today to serve as a 

8 juror? 

9 THE JURY: No. 

10 MR. NEWSOME: Mr. Quicke? 

11 THE JURY: Yes, sir, I served on a jury, 

12 probably 10 or 15 years ago and I honestly 

13 don't remember the case. 

14 MR. NEWSOME: Mr. McDaniel? 

15 THE JURY: It was an attempted murder case 

16 about 10, 15 years ago and it wouldn't have an 

17 affect on me. 

18 MR. NEWSOME: Have any of you filed a 

19 lawsuit before? Mr. Moore. 

20 THE JURY: I filed a lawsuit with an 

21 insurance company with a car accident, I was 

22 hit the 21st of April, rear-ended. 

23 MR. NEWSOME: Anything about that 

24 situation would affect you today? 

25 THE JURY: Not as far as I know. 
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THE JURY: I've got a lawsuit pending with 

a mobile home dealer and it's still being drug 

through the courts. 

MR. NEWSOME: Would that affect you? 

THE JURY: No. 

MR. NEWSOME: Any of you sitting on the 

panel right here know each other? Mr. Oliver. 

THE JURY: Yeah, Matthew Rowe. 

THE JURY: Ms. Johnson, I know Oliver. 

MR. NEWSOME: How do you know each other? 

THE JURY: High school. 

MR. NEWSOME: Are you friends now? Are 

you still friends? 

Yes, ·' s~r. THE JURY: 

MR. NEWSOME: Who else knows someone else~ 

Mr. Quicke. 

THE JURY: I know·Mr. McDaniel. I know 

Edna, Mr. Greeley, just growing up in 

Blackstone. 

MR. NEWSOME: Who else raised their hand? 

THE JURY: I know Mr. Hatcher back there. 

THE JURY: I know Mr. Quicke, Mr. McDaniel 

and that's all. 

MR. NEWSOME: Have any of you ever had a 

lawsuit filed against you? This case you're 
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1 going to hear about a fractured hip in this 

2 case. Has anyone had a member of their family 

3 or themselves, anyone had a fractured hip? 

4 Has any of you ever been employed by a law 

5 firm? Is there anything that you've heard 

6 from me or Mr. Stephenson or the Court that at 

7 this point that would affect your ability to 

8 render a decision that's fair to all parties? 

9 If you believe based upon the evidence 

10 that the plaintiff has not proven his case 

11 against Dr. Rosenbaum and Blackstone Family 

12 Practice, can all of you put aside any 

13 sympathy that you may feel for them and award 

14 a defense verdict? Can everybody do that? 

15 Thank you for your patience, I appreciate the 

16 time. 

17 THE COURT: Ms. Duley. 

18 MS. DULEY: Thank you, Your Honor. Good 

19 morning, ladies and gentlemen, my name is Lisa 

20 Duley and I am here with Betty Humphrey at 

21 Heritage Hall. She is the director of nursing 

22 and going to be sitting with me throughout 

23 trial. I'm going to be going last throughout 

24 the day, so I guess it's good because 

25 hopefully I'll be a little bit shorter, but 
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please don't think that I don't count because 

I'm going last. I think most of my questions 

have been covered, but I'm going to follow up 

on a couple of things. Is there anyone here 

who has ever had a family member in any 

nursing home, not just Heritage Hall but any 

nursing home? We'll do what we did before, 

we'll start from the front row and we'll move 

back. Ms. Spivey. 

THE JURY: My grandmother. 

MS. DULEY: Is she still in a nursing 

home? 

THE JURY: No, she's passed away. 

MS. DULEY: What nursing home was she in? 

THE JURY: 

THE JURY: 

Heritage Hall nursing home. 

Judy Coghill, my grandfather, 

he was in a nursing home in North Carolina anc 

it was a good experience. 

MS. DULEY: Who was next? I can't 

remember who had their hands up. Mr. Moore. 

THE JURY: I got a couple of aunts and 

cousins. 

MS. DULEY: I know you said you had your 

aunt at Heritage Hall, but you've got other 

relatives in other nursing homes? 
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THE JURY: Yes. 

MS. DULEY: Any good or bad experiences? 

THE JURY: Once or twice I heard some bad 

things about a few of the nursing homes. 

MS. DULEY: Did you hear anything bad 

things about Heritage Hall? 

THE JURY: I heard a couple of things 

about Heritage Hall. 

21 

MS. DULEY: Would the things that you have 

heard cloud your ability to be fair and 

impartial? 

THE JURY: No, not unless I see it myself. 

MS. DULEY: Mr. Thomas. 

THE JURY: I had an uncle in a nursing 

home in Ashland. I didn't hear anything bad 

about his stay, but he's out now. 

MS. DULEY: So you believe you'd be able 

to render a fair and impartial verdict? 

THE JURY: Yes. 

MS. DULEY: Move on to the back row. 

Mr. Hatcher. 

THE JURY: My grandmother, she's deceased. 

MS. DULEY: Where was she? 

THE JURY: South Boston. 

MS. DULEY: Was it a good or bad 

-6087"" 



22 
I 

1 experience for you? 

2 THE JURY: Good. 

3 MS. DULEY: Mr. Patterson. 

4 THE JURY: My grandmother was in Heritage 

5 Hall, we kept her in there for a month. It 

6 wasn't a good experience, but she's deceased 

7 now. 

8 MS. DULEY: Is there anyone here, whether 

9 you've ever had a relative in a nursing home 

10 or not, that has feelings towards nursing 

11 homes one way or another, just from things 

12 that you've heard, just any feelings that you 

13 might have that you feel may affect your 

14 ability to be fair and impartial, either good 

15 or bad? Is there anyone here who has either a 

16 close family member or if you yourself have 

17 any specialized medical experience, nurse, 

18 paramedic, doctor, nurse practitioner, 

19 anything like that? Has anyone here or a 

20 close family member ever been involved in a 

21 medical malpractice lawsuit? 

22 You are going to hear evidence today that 

23 Mrs. Overton fell while she was staying at 

24 Heritage Hall. Is there anyone here who 

25 believes that just because Mrs. Overton fell 
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while she was at Heritage Hall, it must be 

Heritage Hall's fault? 

23 

THE JURY: They're understaffed, I believe 

it would be Heritage Hall's fault because 

that's the problem that I ran into with my 

grandmother and their concern of it was retire 

her in bed. There wasn't much other choice 

but to maybe get a nurse's aide in there to 

look after her. 

MS. DULEY: If you hear that she fell at 

Heritage Hall, is that going to affect your 

judgment? 

THE JURY: It will affect my judgment. We 

brought my grandmother and looked after her 

for four years. She had no bedsores unlike 

she had at Heritage Hall. 

MS. ·ouLEY: We've talked· about a number of 

things, is there anyone here who, based on 

what you've heard, believes that for whatever 

reason that they feel that they cannot render 

a fair and impartial verdict? Anything? I 

mean you don't have to tell me what it is, if 

you don't like the suit I have on today, 

anything that you can think of that we just 

haven't talked about today that makes you feel 
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like you cannot render a fair verdict today? 

THE JURY: I have personal problems. My 

grandfather passed away two weeks ago. I was 

I had one grandmother that jus] 

got out of the hospital two days and another 

grandmother has just been put into a hospital, 

hit by a car. 

so I'm very hectic right now. On top of that 

I got a court case supposed to.be starting up 

from the rear end, where we got rear-ended an~ 

right now I got medical bills and attorney 

agreements and several other things going on. 

So it's kind of hectic on me, also three kids. 

MS. DULEY: Is there anyone here who feell 

that the plaintiff is entitled to a judgment 

just because they've brought suit? Thanks, I 

don't have any further questions. May we 

approach, Your Honor? 

THE COURT: Yes, you may. 

MS. DULEY: I would ask that Mr. Moore and 

Mr. Patterson be excused for cause and 

Mr. Moore's the one who says he's got all 

those problems going on. 

THE COURT: Mr. Stephenson? 

MR. STEPHENSON: Well, I'm concerned about 

the relationship with Mr. Quicke and his wif~ 
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and the relationship to Heritage Hall, 

although he looks like a gentleman. 

THE COURT: He gave me all his answers, 

but I couldn't pick up that he hardly even 

knew these people and she's worked there 

sometime. And I understand what you're 

saying. 

MR. STEPHENSON: And his wife~ she was 

director of admissions. I'm a little 

concerned about that. 

THE COURT: Is that the only one? 

MR. STEPHENSON: Well, there was someone 

else. I guess I'm looking at who was treated 

by Dr. Rosenbaum one time, I think. 

THE COURT: That was Edna Saul, I think, 

not a regular patient. She went there for 

some reason. 

MR. STEPHENSON: 

for cause on that. 

I don't have any problem 

THE COURT: It's not how I feel, I think 

25 

you're entitled to have him struck for cause 

and Moore and Patterson, certainly Moore's got 

to go, no question about that. 

MR. STEPHENSON: I think he has ample 

reasons. 
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1 THE COURT: I'll grant you Patterson. I 

2 think after the things he said. And one good 

3 thing we have is all these folks have sat he 

4 and heard the answers so if we bring three up 

5 it shouldn't take us long. 

6 MS. DULEY: Do we need to tell them that 

7 it's going to go through to Monday? 

8 THE COURT: I guess in fairness I. should. 

9 I'll do that. Before I go any farther with 

10 this, it's just been suggested to me that I 

11 should inform you-all that there's a 

12 possibility that this case will go through to 

13 Monday. That doesn't mean we'll sit here 

14 Saturday and Sunday, it means it may be a 

15 second day of it on Monday. And I tell you 

16 that because you need to know, in all 

17 fairness, before you start to sit on it. I'll 

18 ask now if that creates any great problem for 

19 any of you-all that we've been talking to. 

20 Thank you. Mr. Moore, Mr. Patterson and 

21 Mr. Quicke, you-all are excused. Thank you. 

22 Mr. King, if you'll call the next three names 

23 THE CLERK: Marshall Crowder, Lovelace 

24 Moore, Ellis Corley, II. Raise your right 

25 hand. 
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THE COURT: Good morning to you-all. I 

think you heard all the introductions that 

came earlier and I'm not going to go back 

through that, but I must ask you certain 

questions that I introduced the lawyers and I 

hope you-all heard it. Are each of you-all at 

least 18 years of age? Lived in Nottoway 

County for the last six months? Lived in 

Virginia for the last 12 months? And citizens 

of the United States? May I assume that none 

of you have been convicted of a felony? None 

of you has a case pending in this court. Any 

of you know or are you related by blood or 

marriage either to Mr. Perdieu, Mrs. Overton, 

Dr. Rosenbaum? 

THE JURY: I know Dr. Rosenbaum. He come 

down on the football team·and coached. 

THE COURT: Anybody ever worked for 

Blackstone Family Practice, Heritage Hall? 

Friends, clients or former clients of either 

of the lawyers? Have any interest in the 

trial or the outcome of this case? Ever heard 

of it? Know of any reason, any bias, any 

prejudice which would keep you from giving a 

fair trial both to the plaintiff and the 
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1 defendant? Know of any reason why you should 

2 not sit on this case? Mr. Stephenson has some 

3 questions for you. 

4 MR. STEPHENSON: Mr. Corley, tell me about 

5 your relationship with Dr. Rosenbaum. 

6 THE JURY: I've seen him. I had my 

7 tonsils had been taken out, he gave me a 

8 referral to a Richmond doctor. 

9 MR. STEPHENSON: Did you see him at the 

10 Blackstone Family Practice? 

11 THE JURY: Yes, sir. 

12 MR. STEPHENSON: Have you been attended by 

13 any other doctors at Blackstone Family 

14 Practice? 

15 THE JURY: A few others, Dr. Harris. 

16 MR. STEPHENSON: Are you a patient of 

17 Blackstone Family Practice? 

18 THE JURY: Yes, sir. 

19 MR. STEPHENSON: And you're a regular 

20 patient there? 

21 THE JURY: Yes, sir. 

22 MR. STEPHENSON: What was yo~r other 

23 relationship with Dr. Rosenbaum in relation tc, 

24 the ball team? 

25 THE JURY: He just helped out. He was, 
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like, the sports doctor. 

MR. STEPHENSON: And you think that that 

relationship would have some prejudice toward 

rendering a judgment if you were called to 

render a judgment against him? 

THE JURY: I don't think it would. 

MR. STEPHENSON: But it may? 

THE JURY: It might. 

MR. STEPHENSON: Do you have any 

relationship to Heritage Hall? 

THE JURY: No. 

MR. STEPHENSON: Mr. Crowder, may I ask 

you if you know Dr. Rosenbaum or been a 

patient of his at any time? 

29 

THE JURY: No, sir, I don't even know him. 

MR. STEPHENSON: How about Blackstone 

Family Practice? 

THE JURY: I've been there one time 20 

years ago. 

MR. STEPHENSON: Who was the doctor there? 

THE JURY: It was one of them young 

interns, I forget what his name was. 

MR. STEPHENSON: And did you see any 

doctor that wasn't an intern at Blackstone 

Family Practice? 
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THE JURY: No, sir. 

MR. STEPHENSON: Do you have any 

relationship to Heritage Hall with anybody 

that you know that's a resident there or a 

member of your family? 

THE JURY: No, sir. 

MR. STEPHENSON: Do you know of any reasor 

that you couldn't render a fair and impartial 

decision in this case to either party? 

THE JURY: No. 

MR. STEPHENSON: Mr. Moore, I'd like to 

ask you the same questions, if you have any 

relationship with either Dr. Rosenbaum or 

Blackstone Family Practice. 

THE JURY: No, never been a patient. 

MR. STEPHENSON: And do you know any of 

the doctors there? 

THE JURY: I've heard names, but I don't 

know any of them. 

MR. STEPHENSON: How about any 

relationship to Heritage Hall, any relative 

that's a resident there? 

THE JURY: No. 

MR. STEPHENSON: Know of any reason why 

you can't render a fair and impartial judgment 
I 
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1 in this case? 

2 THE JURY: No. 

3 MR. NEWSOME: Good morning, my name is 

4 Kelvin Newsome. First I want to ask you-all, 

5 you-all heard everything that I said before. 

6 Was there anything that I said that affected 

7 you one way or another? Nothing? Nothing you 

8 heard? Mr. Corley, if you listened to the 

9 evidence in this case, could you render a fair 

10 judgment despite the fact that you know 

11 Dr. Rosenbaum? 

12 THE JURY: Yes .. 

13 MR. NEWSOME: You had mentioned, 

14 Mr. Crowder, you had mentioned that you'd been 

15 treated by an intern at Blackstone Family 

16 Practice? 

17 THE JURY: Yes. 

18 MR. NEWSOME: Did you have a good 

19 experience? 

20 THE JURY: Yes, sir. 

21 MR. NEWSOME: Any of you ever been 

22 involved in a lawsuit in any way? I want to 

23 go through my list here, I know you heard it. 

24 I'm going to go through my list a little 

25 quicker. If you know any name, let me know. 

-618-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

32 
i 

Dr. Josephine Fowler? Dr. Paul Evans? 

Dr. John Cardea? Dr. Barry Burkhart? Loretti 

Parrish? Doris Coleman? Dr. George DamewoodP 

Betty Pomfrey? Jennifer Hodge? Dr. Phil 

Rizk? Betty Solomonson? Any of you ever been 

on a jury? 

THE JURY: Been a long time. 

MR. NEWSOME: Have any affect on you one 

way or another? 

THE JURY: No. 

MR. NEWSOME: Have any of you ever been 

dissatisfied with medical care that you 

received? Any of your family members been 

dissatisfied with medical care they received? 

Any reason why you couldn't be fair and 

impartial in this case? If you believe that 

based upon the evidence the plaintiff does nc)t 

prove their case against Dr. Rosenbaum and 

Blackstone Family Practice, can you put asid~ 

any sympathy you may feel and render a verdift 

for the defense? can you do that? Thank yor 

very much. I have no more questions. 

MS. DULEY: I think I'll approach this tre 

same way Mr. Newsome did, the three of you, bf 

any of the questions that I asked the panel 
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before you-all were seated, is there anything 

that you feel like you wouldn't need to raise 

your hand for? Relatives in nursing homes, 

close friends in nursing homes, either here or 

somewhere else? Any close family members or 

friends that have medical backgrounds? Any 

feelings one way or another about nursing 

homes? Were you raising your hand down there? 

THE JURY: I have heard some things about 

nursing homes. 

MS. DULEY: About nursing homes in 

general? 

THE JURY: Yes, nursing homes in general. 

MS. DULEY: Would any of the things that 

you've heard about nursing homes in general 

affect your ability to render a fair and 

impartial verdict? 

THE JURY: It may. 

MS. DULEY: You·guys have moved around on 

me. Who are you? 

THE JURY: Ambrose Oliver. 

MS. DULEY: Anyone else want to change an 

answer that they gave earlier? I don't have 

any further questions, Your Honor. 

THE COURT: Anything further from anybody? 
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Any motions? 

MR. STEPHENSON: Mr. Corley expressed a 

relationship with Dr. Rosenbaum. In spite of 

his answers to Mr. Newsome's answers to the 

contrary, I just think the relationship is to~ 

tight. 

THE COURT: He said he could and then he 

said he didn't know and then he said he· could. 

MR. STEPHENSON: I think there's enough 

relationship there to --

THE COURT: I don't think being a coach 

for a baseball team 

MR. STEPHENSON: I was talking about his 

experience of being a patient. He's a 

continuing patient of Blackstone Family 

Practice. 

MR. NEWSOME: You can't get people off tJ::e 

jury, there are a lot of folks that are 

patients. 

MS. DULEY: I'm a little concerned about 

Mr. Oliver's last answer. 

THE COURT: Only thing that bothers me is 

I didn't have him in another room. You 

realize that I put 16 people out and give you 

four strikes and one alternate because we're! 
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1 going over a weekend. 

2 MS. DULEY: I think we can agree on them. 

3 THE COURT: I think Corley is all right 

4 and I think the Oliver guy, listening to the 

5 other folks. 

6 MR. NEWSOME: I think these folks are 

7 trying to be really honest. 

8 THE COURT: I deny you~ ~otion. If you 

9 want to put it on the record, I'll tell him 

10 when. 

11 MR. STEPHENSON: Respectfully note my 

12 exception. Corley described that he was a 

13 patient, a continuing patient of Blackstone 

14 Family Practice Cen~er, also been treated by 

15 Dr. Rosenbaum and didn't hesitate in 

16 expressing whether or not he could render a 

17 fair and impartial verdict. 

18 THE COURT: Your exception is noted. 

19 Okay, I think we're ready to circulate the 

20 list. Ladies and gentlemen, those of you who 

21 we've been talking to, I'm going to take this 

22 opportunity to tell you how this case will 

23 proceed. There are 16 of you seated in the 

24 front of the courtroom now, eight of you will 

25 serve as today's jury. To get from 16 to 
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1 eight each of the lawyers will in turn strike 

2 names, four for this side and four for this 

3 side to get down to the eight. The remainder, 

4 those who have been called this morning and 

5 who have not been questioned and the eight who 

6 are struck will be excused and the remaining 

7 eight will be today's jury. 

8 .The case will begin, it will begin with 

9 opening statements by the lawyers. It's .. an 

10 opportunity for them to tell you what their 

11 case is about. The opening statements are 

12 followed by the evidence in the case, it then 

13 becomes my job to instruct you as to the law 

14 of the case, and after you hear closing 

15 arguments you will retire to consider your 

16 verdict and to do that you apply the facts 

17 which you have heard in the courtroom to the 

18 law which the judge has given you and reach c 

19 verdict. 

20 I told you the case would begin with 

21 opening statements. The opening statements 

22 are for the lawyers to tell you what they 

23 expect to prove. They don't always do that, 

purpose, 

but the statements are valuable for this 24 

I 
they give you a road map so that yor 25 
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1 have an idea what to listen for. You don't 

2 always hear it, but you have an idea what the 

3 case is about and to listen. For that reason 

4 I encourage you to listen to them. 

5 They're followed by the evidence. The 

6 evidence will come to you in various forms 

7 today. Generally it will come to you from a 

8 live witness telling you about what ·happe~ed. 

9 We're using this district courtroom and it 

10 doesn't have the things that circuit 

11 courtrooms normally have and it doesn't have a 

12 big witness box. The eight of you who serve 

13 are going to sit in these eight chairs. The 

14 witnesses will come in that form. There's 

15 going to be one or two doctors who will 

16 testify to you through a video deposition. 

17 They've already given their evidence, it will 

18 be on a television screen and you will hear 

19 them in that form. 

20 Evidence may also be exhibits such as 

21 photographs or charts or things of that 

22 nature. What I say and what the lawyers say 

23 is not evidence, it comes to you from other 

24 people. It's your job to determine which 

25 witnesses are more believable and weigh their 
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1 testimony accordingly. 

2 We want you to be good jurors and I think 

3 that there are only a couple of things that 

4 you really need to do for that to happen, and 

5 the first is that you listen to the case 

6 throughout the day and the second is that you 

7 apply your common sense to what you hear. And 

8 if you do those things you'll be good jurors 

9 and I think you'll go away with a feeling of 

10 satisfaction. 

11 From time to time there will be recesses 

12 in the case. I ask that you not talk about 

13 the case during recesses, lunch recess, that 

14 you not be around others who might be talking 

15 about it. I will try to give you breaks at 

16 reasonable times. Should I not do that, I'm 

17 well aware of the fact that you can't listen 

18 if you're not comfortable, so please don't be 

19 bashful, if you need a break, let it be known. 

20 Also, if you can't hear, let it be known. Yo~ 

21 can't decide the case if you can't hear the 

22 witnesses. 

23 I will give you further instruction before 

24 you begin your deliberation as to how you go 

25 about that. Things are a little tight here, 
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you will have as a jury room Judge Warren's 

chambers and the sheriff will show you where 

the bathrooms are and we'll try our best to 

look after you under these circumstances. The 

good part for you-all is that you're going to 

have a very nice courtroom with modern 

facilities. Today is part of the price for 

getting that, that we have to do it here. 

Thank you. Ready to call them? 

MR. NEWSOME: Yes, Your Honor. 

MR. STEPHENSON: Yes, Your Honor. 

THE CLERK: When I call your names, please 

have a seat in the jury box: Frank Walker, 

Jr., Judy Coghill, Beverly Hobbs, Rodney 

Mc~omas, Edna Saul, Bobby Hatcher, Carlie 

Greeley, Jr., Lovelace Moore. 

THE COURT: 

your· jury? 

Ladies and gentlemen, is that 

MR. NEWSOME: Yes, Your Honor. 

MR. STEPHENSON: Yes, sir. 

THE COURT: 

THE CLERK: 

Please swear the jury. 

Ladies and gentlemen of the 

jury, if you'll stand, please, raise your 

right hand. 

THE COURT: To the rest of you ladies and 
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gentlemen who were summonsed here this morning 

for jury duty, we thank you very much for 

coming. You're excused from this jury. Is 

there another date to give these folks? 

THE CLERK: They've already got it~ 

THE COURT: We t~ank you very much for 

your willingness to serve. We're going to 

·recess for 1·0 m·inutes. 

(A recess was taken.) 

MS. DULEY: Your Honor, can we approach 

the bench for a quick issue? 

THE COURT: Certainly. 

MS. DULEY: During the break my paralegal 

told me that this guy Patterson who was the 

guy who was talking about how bad nursing 

homes are, was giving this guy Bobby Hatcher 

about how bad nursing homes were and he's on 

the jury. So I don't know what you want to dp 

about it. 

THE COURT: You mean while he was sitting 

out here? 

MS. DULEY: Yes, before we were going 

through all this. They were sitting next to 
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1 each other. I'm just concerned about what 

2 this guy Matthew Patterson said to him because 

3 he was the one who said he'd had a horrible 

4 experienc~ and apparently he was giving this 

5 guy an earful. 

6 MR. STEPHENSON: Your Honor, I don't knbw 

7 how we can control what people comment to each 

8 other. It may have been many other comments 

9 made in a different direction. 

10 THE COURT: I think I agree with 

11 Mr. Stephenson, I don't see how we can do 

12 anything about it. This man gave appropriate 

13 answers all the way through. He said he had 

14 no bad experience. I don't think someone 

15 bending his ear is going to make a difference. 

16 Do you want to put on the record your 

17 objection to that person? 

18 MS. DULEY: No, that's okay. I just 

19 wanted to bring it to your attention. 

20 THE COURT: You-all want to get a podium 

21 up here or do without it? 

22 MR. NEWSOME: That's okay, I don't need 

23 it. Did we move to sequester the witnesses? 

24 THE COURT: We have not. 

25 MS. DULEY: Quite frankly, I didn't know 
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1 where to tell them to go. 

2 THE COURT: I think the sheriff has a 

3 plan. They said it might take a minute to get 

4 them. 

5 MR. NEWSOME: Okay. 

6 MS. DULEY: Wi 11 we take a 1 unch break at·· · .. · : .. 

7 1:00? 

8 THE COURT:· Whenever it's convenient .. Not 

9 in the middle of a witness. 

10 MR. NEWSOME: Okay, ready to roll. 

11 THE COURT: Bring the jury back in. 

12 Ladies and gentlemen, I told you-all earlier 

13 that the case would begin with opening 

14 statements of the lawyers. It's now 

15 Mr. Stephenson's opportunity to present his 

16 opening statement to you. 

17 MR. STEPHENSON: Ladies and gentlemen of 

18 the jury, I'm Barry Stephenson, I represent 

19 the plaintiff in this case which is now the 

20 estate of Lucille Overton. 

21 THE COURT: We need to do something with 

22 these witnesses. We didn't do it, we talked 

23 about it. I apologize for interrupting you. 

24 Who are your witnesses that are in the 

25 courtroom? 
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1 MR. STEPHENSON: I don't believe I have 

2 any witnesses at the moment. 

3 MR. NEWSOME: I don't have any. I don't 

4 know if there are any in here now. 

5 MS. DULEY: Your Honor, it was my 

6 understanding that the witnesses the plaintiff 

7 is going to be calling today from Heritage 

8 Hall. 

9 MR. STEPHENSON: Yes, if the Heritage Hall 

10 persons that are subpoenaed are my witnesses, 

11 I would like them to rise and be identified. 

12 THE COURT: Can you call them by name so 

13 we know that we have them? 

14 MR. STEPHENSON: Loretta Harris, Pomfrey, 

15 all the witnesses from Heritage Hall. 

16 Ms. Hodge and Coleman. 

17 THE COURT: You three witnesses stand. Is 

18 that just those three? 

19 MR. STEPHENSON: Yes, sir. 

20 THE COURT: If you'll give your attention 

21 to the sheriff, they're going to show you 

22 where to go and you'll be brought back in to 

23 testify. Now, I don't know how long that will 

24 be, but that's the only three in the courtroom 

25 right now. Again, I apologize for 
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interrupting you, but we needed to do that. 

MR. STEPHENSON: As I was about to say, I 

represent the estate of Lucille Overton by he~ 

personal representative, Horace Perdieu, who 

is the son of the departed Lucille Overton. 

She died on October 9th of 1999, but prior to 

that we had a situation that gave rise to the 

claim that we're here for today. Mrs. Overton 

was a lady in her late 70s when she was 

hospitalized for a period of time for a 

medical condition at Johnston-Willis Hospital 

in Richmond, and she had a bowel obstruction 

and she had some other complications 

associated with that including respiratory 

problems that caused her to be a person that, 

when she was released from the hospital, that 

needed care that she could not get in the home 

environment anymore. And so she was placed il 

Heritage Hall, the nursing home, and 

transferred there from Johnston-Willis 

Hospital on January 4th of 1995. 

Accompanying her at that time were the 

transfer records that showed her medical 

condition that required her to have the care 

that was to be provided to her by Heritage 
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Hall ·Nursing Home for which she had been 

admitted for that purpose. And in the 

documents which are part of the medical 

records, it was noted that she required 

personal assistance. 

MS. DULEY: Your Honor, I'm going to 

object. He's reading hearsay information 

45 

into -- during his· opening statement. I think 

that's inappropriate. 

MR. STEPHENSON: I'm describing what I 

expect our proof to be, Your Honor. 

THE COURT: And I take it you may 

continue, I just remind the jury I told 

you-all this is what Mr. Stephenson expects to 

prove, it's not evidence. 

MR. STEPHENSON: And at that time she 

required assistance in six of ber seven daily 

life activities and she was constantly 

confused. She required supervision, she had 

been restrained by a Posey vest while she was 

at Johnston-Willis Hospital to show the 

severity of her condition for which she needed 

treatment. The records will show that we 

expect to have before you that she was noted 

as not being able to administer medicines. 
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She was confused. She had a diagnosis of 

dementia. She needed help in eating, 

toiletry, bathing, all of those areas where 

she had daily life activities. It was 

certainly observed that she could not be left 

alone safely and she required supervision in a 

nursing home. 

At the time of her admission she was also 

assessed by the nursing home as being a person 

having a high risk for falls and that 

assessment is part of her record at Heritage 

Hall Nursing Home. In spite of her being 

admitted with those needs, there was never any 

proper care plan implemented that provided tne 

assistance that she was admitted to receive 1t 

Heritage Hall Nursing Home. On the 20th of I 

January following her adm~ssion on the 4th of 

January in 1995 she was found lying on t~e 

floor in her bedroom on her left side and a 

fall noted. And she had assistance request·eci 

from a call for medical attention from 

Blackstone Family Practice and a resident in 

training over there was then on a rotation and 

came in and saw her and there's a short, swi[t 

note in the medical records that no treatmen
1 
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required. There's also a notation that on 

that same day of the 20th she was found 

wandering outside of the nursing home on the 

street. 

47 

On the following day, January 21st, she 

was found lying on the floor on her left side 

in the dining room having sustained another 

fall and that's just a very terse note with 

the same resident saying no injury, no 

treatment required. Following that she had a 

deterioration in her health condition further 

with congestion and other matters which she 

was lying until her son, who is sitting here 

at the table today, Mr. Perdieu, came in on 

the 30th to see her. He had received a report 

previously that she had fallen, but had 

sustained no injury and he was not prompted to 

come from his home in Fairfax, Virginia to see 

her until he came in on the 30th and came in 

and found her in a further state of 

deterioration from what he had admitted her 

for at Heritage Hall. 

He insisted that she receive medical 

attention and at that time she was examined by 

a Dr. Damewood, another resident from 
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1 Blackstone Family Practice, who discovered 

2 that she had a broken hip which had not been 

3 diagnosed earlier, and then there were x-rays 

4 that confirmed that on the 31st of January of 

5 1995. 

6 She was then transported back to 

7 Johnston-Willis Hospital in Richmond and had c 

8 hip replacement done by Dr. Burkhart who 

9 performed the surgery on her and she had 

10 complications through the surgery and had a 

11 cardiac arrest and was revived during that 

12 process. She then had the hospital treatment 

13 for that condition and was hospitalized at 

14 Johnston-Willis until the 8th of February and 

15 then had a follow-up. She had been in another 

16 nursing horne in northern Virginia and then 

17 received rehabilitation for the problem over 

18 that period of time and then had the following 

19 recovery experiences which was not to be ever 

20 any full recovery because this was a permanent 

21 condition. She then departed this life, as I 

22 said, in 1999. 

23 Our position in this case is that she was 

24 under a contract for service with Heritage 

25 Hall to receive proper care as a resident 
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there, that she did not get that service, that 

they didn't do anything to prevent her from 

falling. With all of the information 

available to them, that's what she needed and 

they neglected her care at Heritage Hall. 

Moreover, she didn't get the proper medical 

attention by being served by the resident who 

.was in training and didn't do this ·under 

supervision of her mentor, the physician that 

was responsible for providing the supervision 

during the training process and as a result 

the diagnosis was missed. 

She fell and broke the hip. When do we 

think that occurred? The medical information 

in the surgical process performed by 

Dr. Burkhart showed him that there was an 

aging of the fracture by virtue of what he 

found in the old blood and then he dated it as 

occurring approximately 10 days to 14 days 

earlier from his experience medically, so that 

she either sustained that fracture in the fall 

that occurred on the 20th or the 21st and then 

lay there without any treatment for that 

period of time until finally we had a 

diagnosis on the 31st of January following 
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1 those falls. 

2 What is further significant, 

3 Dr. Rosenbaum, who is further a defendant, was 

4 the medical director under agreement that he 

5 had with Heritage Hall. As a part of that 

6 agreement Dr. Rosenbaum was listed as 

7 Mrs. Overton's attending physician, but you•re 

I 

8 going to hear in the evidence that in spite of 

9 his being listed as her primary care 

10 physician, he never attended Ms. Overton, 

11 never saw her during that period that she was 

12 at Heritage Hall until he read x-rays over at 

13 Blackstone Family Practice that were taken on 

14 the 31st of January which he then confirmed 

15 that showed the hip fracture. 

.16 He did not have any consultation with the 

17 resident who came in and saw her not only on 

18 the 20th and the 21st, but some days following 

19 for her other complaints for which she was 

20 deteriorating at the time. The evidence will 

21 show that Josephine Fowler, who was this 

22 resident, didn•t remember attending this 

23 patient and didn't know anything except what 

24 appeared in the notes she•d made which she 

25 subscribed to because she identified the note 
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that she had made, but she failed to seek any 

consultation. .She failed to receive any 

consultation from the doctor that should have 

been in charge and should have been attending 

his patient because he was listed as the 

attending physician. Now he has told us that 

he is listed as attending physician generally 

in relation to his capacity at Heritage Hall. 

If he wants to be the attending physician 

under the arrangement he has, he needs to 

discharge those duties, and when you fail to 

discharge those duties we maintain that he has 

a liability and the Blackstone Family Practice 

has the liability as the entity that was 

involved in the overall service. I might add 

that Blackstone Family Practice is listed as 

the second physician of Lucille Overton. 

Mr. Perdieu, in his testimony, if I expect to 

tell you that he never authorized her to be 

treated by the resident and didn't know that 

she was being treated by the resident and not 

the primary physician. 

So I submit to you that we're here to ask 

you to return a verdict, as the evidence will 

show you, for injury both from the standpoint 
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of not being properly attended with the 

service that she should have received from 

Heritage Hall and not being attended by the 

·medical side of it, but should have detected 

I 
52 

and diagnosed this injury that occurred to her 

that caused her to have a hip replacement 

surgery. And with that, I will let my 

opposing counsel make their statements. 

THE COURT: Thank you, sir. Mr. Newsome. 

MR. NEWSOME: Your Honor, I'm going to 

take a quick second to set up a few things. 

Good morning, ladies and gentlemen. Again, ml 

name is Kelvin Newsome, I'm here with 

Elizabeth Pharr and we represent Dr. Rosenbaul 

and Blackstone Family Practice. I know 

you-all aren't here on your own free will, bub 

we do appreciate you being here and givin~ us 

your attention today. The .way this trial is 

going to work is the plaintiff will get to pu 

on their entire case before you hear any of 

the defense evidence. We just ask that you 

listen carefully, that you listen to all the 

evidence before you form any opinions in this 

case. 

Briefly, Ms. Overton was admitted to 
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Heritage Hall on January 4th, 1995 and during 

the course of her stay at Heritage Hall she 

fractured her hip at some point. I want to 

mention that Mrs. Overton has passed four 

years after she was at Heritage Hall, but the 

reason she has passed had nothing to do with 

why we're here today. I just wanted to point 

that out. There's no connection between her 

unfortunate demise and the reason we're here 

today. 

53 

During the course of this trial you're 

going to hear a lot of terms, some of them 

medical, some of them legal and I just want to 

go through a few of the real important ones 

that I want you to focus on so whenever you 

hear these terms you-all know what they are, 

and it will be helpful when you're listening 

to the evidence and so you can make a decision 

at the end of this case. 

The first phrase that I want you to be 

aware of is standard of care. The standard of 

care will tell you that a physician has the 

duty to do what a reasonably prudent family 

practice physician would do, would have done 

under 4he circumstances of this case. That's 
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1 important. That's what you look at to 

2 determine if anything was wrong and what the 

3 doctor has to do is what's reasonable. That's 

4 what this case is about, whether what the 

5 doctor did was reasonable. 

6 You're going to hear a term that relates 

7 to the examinations that were performed on 

8 Ms. Overton. You're going to hear flexion and 

9 extension of the leg and knee. And flexion 

10 and extension is bending and straightening.of 

11 the knee. As you see here when you flex and 

12 extend the knee, it necessarily involves the 

13 hip. Keep that in mind. That's real 

14 important. 

15 Now, you heard Mr. Stephenson refer to 

16 failure to diagnose in his opening and you're 

17 going to hear that again, but let me tell you 

18 what failure to diagnose means. Failure to 

19 diagnose occurs when a physician examines the 

20 patient and the pitient exhibits the signs an~ 

21 symptoms of a hip fracture and the physician 

22 fails to recognize that the patient has a hip 

23 fracture. Again, when the patient is 

24 examined, you have to look and see was the 

25 patient exhibiting signs and symptoms of a 
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fracture. That's the important point, and I'm 

going to refer you t9 that as we go through 

this. 

Now, I said signs and symptoms. You're 

probably wondering what are the signs and 

symptoms of a hip fracture. Glad you asked. 

Complaints of pain when the leg is moved. 

Complaints of pain .when the ~nee- is flexed. 

See how the hip is moving when I move the 

knee, it causes pain if you have a hip 

fracture and the leg may be rotated outwardly. 

Every time there's an examination performed 

you should look and see during the exam was 

Ms. Overton exhibiting these signs and 

symptoms that will let you know if the 

physician should have recognized that there 

was a hip fracture. 

Now, we've heard all these terms and let's 

see how these terms are going to fit into the 

case that we're here on today. January 4th, 

1995 Ms. Overton was admitted to Heritage 

Hall. On January 20th Ms. Overton was found 

on her left side. So the nursing staff when 

they found her, they examined her and 

determined that there was no apparent injury. 
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1 Their process is if the patient is found lying 

2 on the floor or if they've fallen, they will 

3 put them on a list to be seen by a physician. 

4 January 20th Dr. Josephine Fowler was 

5 assigned to Heritage Hall that d.ay to see 

6 patients. Let me tell you a little bit about 

7 Dr. Fowler. In January of 1995 Dr. Fowler was 

8 a licensed medical ·doctor at that time. She 

9 was in her second year training at Blackstone 

10 Family Practice in a residency program. What 

11 you will hear is prior to the time Dr. Fowler 

12 actually came to Heritage Hall on the 20th, 

13 she had already examined hundreds of patients 

14 during medical school and during her 

15 internship year. Prior to the time that she 

16 had came to Heritage Hall that morning, she 

17 had diagnosed many patients with hip 

18 fractures. You'll hear that she checked 

19 Ms. Overton's entire body. She checked her 

20 for external injuries, she also rotated her 

21 limbs, her arms, her knees and as she did 

22 flexion and extension of her knee and that 

23 there were no complaints of pain from 

24 Ms. Overton. What you'll also see is on 

25 January 20th Mrs. Overton is walking during 
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the exam. 

The next day Ms. Overton was found in the 

dining room on her left side, she had fallen. 

The nursing home staff examined her, 

determined that she had no apparent injuries 

and as they do, they put her name on the list 

to be seen by a physician. Dr. Fowler again 

came over to examine Ms. Overton. She did the 

same examination she did the day before, she 

checked her out. She check her for external 

injuries, she also checked her limbs, she 

checked her arms, leg, her hips. She 

performed flexion and extension of the hip. 

Based upon the lack of findings on that 

examination, Dr. Fowler concluded that there 

was no apparent injury and no treatment 

·required. Again, no signs and symptoms of a 

hip fracture exhibited on that day. 

On January 23rd Ms. Overton was also on 

the list again to be seen. On that day 

Ms. Overton was a little sluggish so when 

Dr. Fowler came over to examine Ms. Overton, 

she actually checked her and looked at her 

medication and said she's on Benadryl, perhaps 

Benadryl is making her a little sluggish, I'll 
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1 come back and provide treatment for her the 

2 next day. There are no complaints of pain 

3 reported during that exam. 

4 On the 24th Dr. Fowler came over to see 

5 Ms. Overton again. Ms. Overton was also on 

6 the list because Ms. Overton had complained c 

7 the nursing staff that she was having left 

a knee pain. When Dr. Fowier ·got ·to see 

9 Ms. Overton, Ms. Overton told her that she 

10 wasn't experiencing any pain at that point, 

11 but as Dr. Fowler had done on each occasion 

12 before then, she still checked her entire 

13 body. She checked her for external injuri~s, 

14 tenderness, swelling and rotated her limbs, 

15 arms and she concluded that she had good 

16 flexion, good extension while she was lying 

17 down. 

18 Then after the examination, even though 

19 Dr. Fowler was bending and straightening out 

20 her knee and rotating her limbs, Ms. Overton 

21 still said I'm having no pain in my knee and 

22 she didn't make any complaints of hip pain. 

23 Dr. Fowler also checked Ms. Overton for her 

24 alertness because she had been sluggish the 

25 day before. She noted that Ms. Overton had 
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been more alert that day. 

The next day Dr. Fowler came to see 

Ms. Overton again. She had developed a cough. 

She checked her heart and her lungs and 

because Ms. Overton was coughing, she seemed 

to have an upper respiratory infection, she 

prescribed an antibiotic to prevent her from 

·getting sick, so she gave her an antibiotic. 

The 25th of January is the last day that 

Dr. Fowler ever saw Ms. Overton and you will 

hear that there's no evidence in the record 

from January 25th until the 31st there are no 

complaints of pain by Ms. Overton that the 

staff noted. No one from Blackstone Family 

Practice was called during January 25th until 

the 31st and on the 31st the evidence will 

show that Ms. Overton was complaining of left 

hip pain for the first time and the nursing 

staff let Blackstone Family Practice know that 

Ms. Overton needed to be seen. And 

Dr. Damewood, who is also a resident, came 

over to examine Ms. Overton based upon her 

complaint of hip pain and he performed an 

examination of Ms. Overton and when he flexed 

and extended her left knee, she said my hip is 
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1 in pain. 

2 Dr. Damewood then had Ms. Overton go over 

3 to Blackstone Family Practice to be x-rayed 

4 and the x-ray showed that she had a femoral 

5 neck fracture. The femoral neck is right 

6 here, right where the leg had been bent and 

7 straightened. You can see if you're bending 

8 and straightening the knee, that if there's a 

9 hip fracture, the person should exhibit some 

10 pain. That's what we're talking about. 

11 That's where the fracture was. And then 

12 actually Dr. Rosenbaum actually read the x-rav 

13 and made the diagnosis. 

14 Now that you've heard essentially what th~ 

15 evidence is going to show, let me talk about 

16 the issue that you-all have to address. The 

17 issue is whether or not the care and treatment 

18 provided by Dr. Fowler was reasonable. 

19 Remember what I told you, standard of care, 

20 what the doctor has to do. The doctor has to 

21 do what's reasonable under the circumstances. 

22 That's what you're hear for. That's the onlyj 

23 issue that you have to address for 

24 Dr. Rosenbaum and Blackstone Family Practice. 

25 Because you've already heard a few things frcm 
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1 Mr. Stephenson and you'll probably hear a few 

2 more things during this trial, let ~e tell you 

3 what are not issues for Dr. Rosenbaum and 

4 Blackstone Family Practice when the fracture 

5 occurred. Remember what the issue is, was 

6 Ms. Overton exhibiting the signs and symptoms 

7 of a fracture when she was being treated and 

8 examined. That's the~issue. You're going to 

9 hear from Dr. Burkhart, Dr. Burkhart is going 

10 to tell you that he believes the fracture is 

11 over two weeks old. Then he's going to 

12 eventually say I really don't know when it 

13 occur·red. That's not really important because 

14 it's not when she had the fracture, it's when 

15 the signs and symptoms were exhibited to the 

l6 physician examining the patient. Dr. Fowler 

17 was a medical doctor at the time she saw 

18 Ms. Overton. The issue is did she provide 

19 reasonable care. That's the issue, not her 

20 status. 

21 Supervision of Dr. Fowler. That's not an 

22 issue, was she supervised. Sure she has been 

23 supervised. You will hear expert testimony 

24 regarding the supervision and you will hear 

25 that the supervision that Dr. Fowler had was 
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appropriate, but again, it's not the issue, 

the issue is did she do what was reasonable. 

Documentation. You heard Mr. Stephenson 

say a short, swift note. Documentation. Wha: 

you write down isn't an issue. The issue is 

what you did. Focus on what was done, not 

whether you wrote it down. Dr. Rosenbaum. 

Dr. Rosenbaum is listed as the attending 

physician on Ms. Overton's chart. He never 

saw her. Not an issue. The issue is whether 

the physician that saw her did what was 

reasonable. And preventing the fall, I just 

want you to know it's not an issue for 

Dr. Rosenbaum and Blackstone Family Practice, 

there's going to be no testimony that they 

should have prevented Ms. Overton or really If 
anyone should have prevented her from fallin~, 

but that's an issue who you•re going to hear 

from Ms. Duley, counsel for the nursing home 

She'll address that issue. 

I've told you what the issue was, now 

you're probably wondering what's going to he~p 

me. I'm going to listen to some testimony, 

but what's going to help me to determine 

whether the care and treatment provided by 

..... - - - -- ---""- ..... - ..... -
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1 Dr. Fowler was reasonable. You're going to 

2 have to rely on the testimony of expert 

3 witnesses. The plaintiff is going to have 

4 experts and the defendants are going to have 

5 experts. You're going to have to listen real 

6 closely to these experts. You're going to 

7 look to see do they have a basis for knowing 

8 what they're saying. You can also look to see 

9 why they're testifying. 

10 Let's see who the plaintiff is going to 

11 bring to trial. Plaintiffs are going to bring 

12 Dr. John Martin. As you recall Dr. Fowler, 

13 Dr. Rosenbaum are family practice physicians. 

14 Dr. Martin has no residency training in family 

15 practice medicine. Dr. Martin is not board 

16 certified in any specialty. Dr. Marti.n has 

17 ·been retired s inc·e 19 87. Probably wondering 

18 why he's testifying. You're also going to 

19 hear that Dr. Martin is Mr. Stephenson's 

20 fraternity brother from college. Dr. Martin 

21 is. the family physician for Mr. Stephenson and 

22 his family, and you're also going to hear that 

23 Dr. Martin is a client of Mr. Stephenson and 

24 he'll tell you that he and Mr. Stephenson are 

25 good friends. You're going to have to compare 
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1 Dr. Martin and his credentials with the 

2 experts for the defendants. 

3 We're going to bring Dr. Paul Evans. He 

4 is board certified in family practice. 

5 Dr. Evans has a CAQ, which is a certificate oE 

6 added qualifications, in geriatrics. 

7 Dr. Evans is an expert on how you care for 

8 elderly folks. Dr. Evans is a director of 

9 Riverside Family Practice program for 16 

10 years. He knows how residency programs are 

11 run. He's going to tell you about that. He's 

12 going to tell you that everything here was 

13 done just like it is in Virginia and in the 

14 country. Dr. Evans is the associate director 

15 of geriatrics at Riverside Family Practice. 

16 He teaches other physicians from all over the 

17 state how to care fd~ el~erly people. He's 

18 train~d over 200 family practice residents. 

19 You're also going to hear from Dr. John 

20 Cardea, board certified in orthopedic surgerv. 

21 He's the national board examiner for 

22 orthopedic surgery. He administers the test 

23 to determine who becomes an orthopedic 

24 surgeon. Dr. Cardea has performed over 5,000 

25 hip prosthesis replacement surgeries. He's 
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1 performed it over 5,000. You're going to hear 

2 from Dr. Cardea who trained Dr. Burkhart. 

3 Dr. Burkhart is going to tell you when he has 

4 a tough case and he needs a second opinion, he 

5 turns to Dr. Cardea. 

6 Again, you've heard a lot here. Just want 

7 to remind you one more time what the issue is 

8 in this case, it's whether or not the care and 

9 treatment provided by Dr. Fowler was 

10 reasonable. Remember the signs and symptoms 

11 of a hip fracture. As you recall I asked as 

12 jurors that if the plaintiff did not prove his 

13 case against Dr. Rosenbaum and Blackstone 

14 Family Practice if you could return a defense 

15 verdict and after all the evidence is in, 

16 we're going to ask you to return a defense 

17 verdict. Thank you very much for your time. 

18 THE COURT: Ms. Duley. 

19 MS. DULEY: Thank you, Your Honor. Good 

20 morning again, ladies and gentlemen. My name 

21 is Lisa Duley and I'm here representing 

22 Heritage Hall Nursing Home. I'm going to ask 

23 you to keep one other thing in mind, I know 

24 you're going to have a lot of things going 

25 through your head, but I would like for you to 

--- - - .... - ....._ .... - ...... ~,..,.,. ,.,. ........ 
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remember one really important thing as far as 

Heritage Hall goes and that is the elderly arE 

like children. The elderly are like young 

children in many ways. They need help 

dressing. They need help eating. They need 

help getting in and out of bed. They also 

need help with their mind. 

Like young children the elderly·often have 

to be reminded of their limitations. They 

need to be reminded where they are, who they 

are. They can be confused easily and often 

times they have to have things explained to 

them over and over again, just like young 

children do. One very important thing to 

remember about the elderly is the elderly 

fall. Just like young children the elderly 

fall. As I'm sure you-all know you can walk 

down the street with a young child holding 

their hand, they're going to trip up and falt. 

You're standing there with them, you're 

holding onto their hand, they're still going 

to fall. 

The witnesses that you will hear from 

today and Monday from Heritage Hall will 

explain to you what they did in order to 

--- - - -- - .... -. "'""~ ....... ,.,. ~ 
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1 prevent bad things from occurring to the 

2 residents. They will tell you that they do 

3 their best to keep the residents safe. You 

4 will hear from some experts who will tell you 

5 that the elderly are like young children. 

6 They will explain to you the characteristics 

7 that make the elderly similar to young 

8 children. They're .unsteady on their feet and 

9 they're easily confused. The experts that 

10 will testify will further tell you that no 

11 matter how careful you are, no matter how many 

12 people are watching, the elderly can still 

13 fa.ll. You cannot prevent all falls. 

14 When Mrs. Overton arrived at Heritage 

15 Hall, she was assessed as a potential fall 

16 risk. And one other thing that you will hear 

17 from experts and that is the majority of 

18 nursing home residents are fall risks. 

19 Mrs. Overton was assessed as a fall risk. You 

20 will hear from Linda Baker who is a nurse at 

21 Heritage Hall, she was a nurse when 

22 Mrs. Overton was admitted. She wrote a care 
I 

23 plan for Mrs. Overton. Linda Baker will come 

24 and tell you what a care plan is and how the 

25 care plan that she wrote was written 
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1 specifically for Mrs. Overton. She will 

2 explain to you the things that are on the care 

3 plan that are there to ensure the safety of 

4 Mrs. Overton. 

5 The nurses will testify that it is their 

6 duty to implement their care plan. You will 

7 hear from the nurses at Heritage Hall and they 

8 will tell you that Mrs. Overton was-assisted 

9 in her bathing, she was assisted in eating, 

10 she was assisted with her mobility and they 

11 will explain to you that all of these are ver~ 

12 important ways that will help prevent falls. 

13 Nothing is a sure fire method, they cannot be 

14 prevented, but all of these things add up and 

15 they do the best they can to prevent them. 

16 The plaintiff's experts are going to 

17 testify that she should have had a bed rail ot 

18 she should have had a bed alarm or a seat 

19 alarm or that there just should have been more 

20 people around. Their experts will concede 

21 that a bed alarm does not prevent a fall, a 

22 bed rail does not prevent a fall, in fact a 

23 bed rail can make a fall worse, and having 

24 more people watch will not prevent a fall. 

25 Mr. Stephenson has mentioned an incident 

-655-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

69 

where Mrs. Overton left the facility, and I 

just want to clear things up and let you know 

what the testimony is going to be. She did 

leave the facility. The key is how long was 

she gone and how did she leave. Heritage Hall 

has an alarm system on all of their doors. 

When one of the doors is opened, an alarm goes 

off throughout the building .. When 

Mrs. Overton walked out that door, the alarm 

went o f.f and it was 3 0 to 6 0 seconds before a 

nurse was able to get to the door. The 

nursing note says found on 6th Street. Well, 

if you're familiar with Heritage Hall, you 

know that the side door is practically on 6th 

Street, so it does not take more than 30 to 60 

seconds to walk from the door to 6th Street. 

This raises another important point and 

that is that Heritage Hall does not tie down 

their residents. They don't cage their 

residents up like animals. It is important 

for the elderly to have their freedom. Many 

of them don't want to be in nursing homes to 

begin with. They certainly don't want to be 

locked up in a room or tied down to a chair. 

It is very important for them to be able to 
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1 walk throughout the nursing home and have 

2 their freedom. The alarms are on the· door for 

3 a safety measure. It allows them to have 

4 their freedom, but it also allows them to know 

5 if someone has walked out of their facility. 

6 The experts are also going to tell you 

7 that the elderly can break their bones in many 

8 ways. Their bones are more fragile and they 

9 can break in many ways. Mr. Newsome has 

10 talked about some of the experts that are 

11 going to be testifying. He has mentioned 

12 Dr. Martin who is coming on behalf of 

13 Mr. Stephenson. One thing that he did not 

14 tell you about Dr. Martin that I would like 

tr point out and that is Dr. Martin has not 

worked in a nursing home since 1965, almost 3P 

15 

16 

17 years ago. 

18 Dr. Rizk will come and testify on behalf 

19 of Heritage Hall. Dr. Rizk is a board 

20 certified internist, practices in Richmond. 

21 He was the director of a nursing home in 

22 Henrico County from approximately 1992 throush 

23 1998. When these witnesses are testifying, ] 

24 would just remind you to keep these 

25 credentials in mind. 

-657-



71 

1 Mr. Newsome also pointed out to you the 

2 standard of care for doctors and I will tell 

3 you that the standard of care is the same for 

4 the nurses, but where he had doctors you just 

5 need to insert nurses. Did the nurses do what 

6 reasonably prudent nurses would have done in a 

7 similar situation. And that is the issue in 

8 this case for Heritage Hall, did the nurses at 

9 Heritage Hall do what reasonably prudent 

10 nurses would have done in a same or similar 

11 circumstance. 

12 At the end of this case I'm going to have 

13 the chance to talk to you again and I will 

14 suggest to you now and at that time I will 

15 remind you that the nurses at Heritage Hall 

16 did comply with the standard of care, they did 

17 do what reasonably prudent nurs~s would have 

18 done in the same situation and I'm going to 

19 ask you to return a verdict in favor of 

20 Heritage Hall. Thank you. 

21 THE COURT: Mr. Stephenson, we will start 

22 with the first witness now unless someone 

23 needs a break. My preference is to continue, 

24 but I want you-all's opinion. Mr. Stephenson, 

25 you may call your first witness. 
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1 BETTY POMFREY 

2 was duly sworn and testified as follows: 

3 

4 DIRECT EXAMINATION 

5 BY MR. STEPHENSON: 

6 Q Would you state your name and address, 

7 please? 

8 A My name is Betty Pomfrey, I live at 981 

9 Cedaron Road in Blackstone, Virginia. 

10 Q Where are you employed? 

11 A Heritage Hall. 

12 Q What is your position there? 

13 A I'm the director of nursing. 

14 Q How long have you held that position? 

15 A Fourteen years. 

16 Q What did you do prior to that? 

17 A I worked for the National Institutes of 

18 Health, I was working for a grant. 

19 Q Did you come into Heritage Hall as the 

20 director of nursing, or did you have some other 

21 position previously? 

22 A I was the ADON for three months and that's 

23 the assistant director of nursing. 

24 Q What's your educational b~ckground? 

25 A I graduated from high school and I went to 
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1 Stuart Circle School of Nu~sing and attended RPI 

2 and graduated from Stuart Circle School of Nursing
1

• 

3 Q Were you the director of nurses at 

4 Heritage Hall in. January of 1995? 

5 A Yes, sir. 

6 Q As a director of nurses have you served in 

7 any other capacity at Heritage Hall? 

8 A I don't understand the question. 

9 Q Do you have any other positions, committee 

10 memberships or anything? 

11 A I serve on the quality assurance 

12 committee. I serve on the risk management 

13 committee. 

14 Q What do you do on the quality assurance 

15 committee? 

16 A We discuss ways to improve care. 

17 Q And do you have policies and procedures 

18 that you follow at Heritage Hall? 

19 A Yes, sir. 

20 Q How are those policies and procedures 

21 originated? 

22 A We follow the federal guidelines and the 

23 

24 

state guidelines and the guidelines of the companr, 

which is Heritage Hall. 
I 

25 Q Did you have such policies and procedure1s 
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1 in place in January of 1995? 

2 A Yes, sir. 

3 MS. DULEY: Your Honor, I'm going to 

4 object, I don't think the policies and 

5 procedures are relevant to this lawsuit. 

6 MR. STEPHENSON: I certainly think that 

7 we'd want to know whether they were following 

8 the policies and procedures in the care of 

9 Mrs. Overton. I would want to know what they 

10 are. They claimed that they gave her the care 

11 that was required. 

12 THE COURT: I think that's relevant, but 

13 what the policies and procedures I don't see. 

14 It seems to me what you're looking for is 

15 whether she received proper care or not, 

16 whether they say they're going to give proper 

17 care. So I would ask to move on to what was 

18 done and sustain the objection. And I don't 

19 have to admonish the jury that you've not 

20 heard the answer. 

21 MR. STEPHENSON: I have my exhibit 

22 designated as Exhibit 18 and I would like to 

23 proffer that. 

24 THE COURT: Are you familiar with 

25 Mr. Stephenson's exhibits? 

-662-



BETTY POMFREY - Direct 7:6 
I 

1 MR. NEWSOME: No, Your Honor. We would 

2 just like to see them. 

3 THE COURT: Is that all of them? 

4 MR. STEPHENSON: Yes, it should be. 

5 THE COURT: And you have them numbered? 

6 MR. STEPHENSON: This should be listed as 

7 No. 18. 

8 MS. PHARR: Your Honor, I'm not sure if 

9 you're aware of what Exhibit 18 is, but it 

10 contains countless hearsay. It has some 

11 minutes from the policy and procedure 

12 committee, the resident care policies and 

13 procedures manual, the organization of the 

14 depar~ment of nursing service minutes, the 

15 orientation checklist, the dining room 

16 resident procedure, physical restraint 

17 assessment form, the Heritage .HaJ:l admission 

18 agreement. These are authored by a variety of 

19 different individuals, are signed by a variety 

20 of different individuals none of whom are he~e 

21 today and in fact it is my understanding that 

22 Ms. Pomfrey had no participation in the 

23 creation of any of these and her signature 

24 does not appear on any of them, and so we 

25 would object on those grounds. 

-663-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BETTY POMFREY - Direct 77 

MR. STEPHENSON: If the Court, please, I 

believe under the second page of this exhibit, 

resident care policies and procedures, there 

is a signature of Betty Pomfrey, director of 

nurses and I would submit 

THE COURT: There are lots of other things 

that were just read off. 

MR. STEPHENSON:. I'd ask the witness of 

whether these are records that are theirs, 

part of their business records. 

THE COURT: Do they have to do with 

Ms. Overton? 

MR. STEPHENSON: They have to do with 

whether or not they were following the 

policies that I want to ask them about in 

relation to Mrs. Overton. 

-MS. PHARR: Again, we would just point out 

these are irrelevant to the issue in this case 

which is did Mrs. Overton receive a reasonable 

medical care while she was at Heritage Hall. 

These policies and procedures don't speak to 

whether she received reasonable medical care, 

therefore they're irrelevant. 

MR. STEPHENSON: I think that we have to 

start from someplace whether they're committed 
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1 to do under their policies and procedures and 

2 whether they have any application to the care 

3 of their residents. 

4 

5 

THE COURT: I don't think I can let you go 

I through stack after stack of procedure manual~~ 

6 that may or may not have anything to do with 

7 this case. The issue again goes back to 

8 whether she received the proper standard of 

9 care in Virgini~, not according to what 

10 Heritage Hall may have as their directive. I 

11 will not allow the exhibit to come in. You 

12 may continue to question Ms. Pomfrey. Your 

13 exception is noted. 

14 MR. STEPHENSON: Thank you, Your Honor. 

15 BY MR. STEPHENSON: 

16 Q Ms. Pomfrey, are you familiar with any 

17· policy related to dining room residents and whether 

18 you permit them to be in the dining room with 

19 attendants? 

20 MS. DULEY: I'm going to object. He's 

21 talking about policy and procedures again. 

22 THE COURT: I think what was done with 

23 Mrs. Overton is relevant. What the procedure 

24 was is not. 

25 MR. STEPHENSON: Your Honor, I would 
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submit that if they have a policy and they 

have -- let me take that and come back to it 

because I want to establish first of all· that 

we have an agreement with Mrs. Overton with 

relation to Heritage Hall and that agreement 

involves their application of certain policies 

to her residence. I now would like to have 

marked a Heritage Hall agreement with 

Mrs. Overton and introduce that, if I may, 

through this witness. 

MS. DULEY: What exhibit is it? 

MR. STEPHENSON: I think it's also part of 

Exhibit 18 somewhere. 

THE COURT: Are you familiar with this? 

MS. PHARR: Yes. We would object to it to 

its relevance. The admission agreement 

doesn't establish whether or not the medical 

care that was provided to Mrs. Overton was 

reasonable, only an expert can establish that 

the care was or was not reasonable. This 

agreement can't do that therefore it's 

irrelevant. We also object on the grounds 

that it's hearsay. 

THE COURT: But the agreement this case 

rests in contract, also, and this is the 
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1 contract. 

2 MS. DULEY: I don't think he can ge_t the 

3 contract in through this witness. 

4 THE COURT: That may be, but this is not 

5 inadmissible. 

6 MS. DULEY: She had nothing to do with 

7 this. Her signature is not on here. It is 

8 certainly hearsay ~~ to this witnes$, Your 

9 Honor. 

10 MR. STEPHENSON: I'm hearing hearsay 

11 objections to business records. 

12 THE COURT: Well, she said only that this 

13 witness had nothing to do with it, that she 

14 couldn't vouch for it. 

15 MR. STEPHENSON: I don't know until I ask 

16 her. 

17 THE COURT: Correct. She didn't sign it, 

18 how do you want to offer this? 

19 MR. STEPHENSON: I just want to establish 

20 that that's the contractual ~elationship that 

21 involves the admission of Mrs. Overton to 

22 Heritage Hall as a resident and it has 

23 provisions of what the responsibilities are at 

24 Heritage Hall for her care. 

25 THE COURT: The obje6tion is that this 
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lady is not a party to it, she didn't sign it. 

MR. STEPHENSON: I would like to ask the 

witness whether or not she can verify that 

this is a true copy of the Heritage Hall 

admission agreement involving Ms. Overton's 

residency. 

THE COURT: Any reason for not letting 

this come in and g~t it over with? 

MS. DULEY: 

THE COURT: 

MS. DULEY: 

May we approach, Your Honor? 

Yes. 

We believe that he is not 

going to get it through any witness and for 

something to come in, that he's not going to 

get it from any witness. The person from 

Heritage Hall that signed it is not listed as 

a witness. 

MR. STEPHENSON: Are they disclaiming that 

there was no admission of Mrs. Overton? 

MS. DULEY: No, but it's his burden of 

proof, Your Honor. 

THE COURT: I thought you-all would have 

these things straightened out before now. We 

don't have a chance of trying this case at 

this pace. I thought you-all had worked on 

exhibits. 
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1 MS. DULEY: We did and we objected. We 

2 filed objections. 

3 MR. NEWSOME: If I may say one thing, I'm 

4 just making a suggestion, perhaps counsel can 

5 get together at lunch after this witness and 

6 see if we can work things out on some issues 

7 that are coming up. We can see who 

8 Mr. -Stephenson is going to call and see if we 

9 can work things out. I understand the Court's 

10 frustration. If we can get through these 

11 things and maybe things can go a little bit 

12 faster. 

13 THE COURT: I don't know whether you can 

14 get it in or not. I don't think you can get 

15 it in who never signed it, who is not listed 

16 on there anywhere and frankly, I don't know 

17 why you need it. 

18 MR. STEPHENSON: Well, I submit that it's 

19 a contractual document that expresses the 

20 liability and it's signed by Chris Orange on 

21 behalf of Heritage Hall and I asked her 

22 whether or not that's his signature. 

23 THE COURT: But that won't get it in. 

24 MR. STEPHENSON: I may have some 

25 admissions. 
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THE COURT: I would like you to move on. 

I mean we've spent 30 minutes and hadn't had 

the first question asked yet. 

BY MR. STEPHENSON: 

Q Can you tell me what the policy is of 

Heritage Hall regarding maintaining nurse's notes 

in relation to your residents? 

MS. DULEY: Your Honor, I'm going to 

9 object again. I mean we are doing the same 

10 thing over and over and I hate to keep 

11 standing up and objecting. I think you've 

12 already ruled on this just in a different 

13 context. 

14 THE COURT: The problem is, 

15 Mr. Stephenson, everybody wants to know what 

16 was done, not what the policy was and I think 

17 that's where you need to go. 

18 BY MR. STEPHENSON: 

19 

20 

21 

22 

23 

24 

25 

Q May I show you this document? 

MR. STEPHENSON: And let me ask if I can 

mark the nurse's notes, and mark this as 

Exhibit 15. 

THE COURT: What is this? 

MR. STEPHENSON: The nurse's notes that 

pertain·to Mrs. Overton from her admission on 
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1 January 4th through January 31st. 

2 THE COURT: Mark it as Plaintiff's Exhibit 

3 1 . 

4 MS. DULEY: I'm going to object to it 

5 coming into evidence. 

6 THE COURT: He asked that it be marked. 

7 (Exhibit 1: Nurse's notes) 

8 BY MR. STEPHENSON: 

9 Q I want to show you what has been marked as 

10 Plaintiff's Exhibit 1 and ask you if you can 

11 identify this document for me, or series of 

12 documents? 

13 A This says Heritage Hall, yes, sir. 

14 Q And is that nurse's notes that pertain to 

15 the resident, Lucille Overton, the period that she 

16 was a resident from January 4th to January 31st? 

17 A It says 1/4/95. It says Lucille Overton 

18 on the bottom and the last intake is 1/31/95, yes, 

19 sir. 

20 Q And are they nurse's notes that are kept 

21 in the regular course of business at Heritage Hall 

22 regarding your residents? 

23 A We keep nurse's notes on our residents. 

24 Q And are they official documents related to 

25 your residents? 
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A Yes, sir. 

Q And you keep those with respect to all of 

your residents? 

A Yes, sir. 

MR. STEPHENSON: With that testimony I'd 

offer this as an exhibit. 

85 

1 

2 

3 

4 

5 

6 
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MS. DULEY: And we would object, Your 

Honor, it's hearsay. There is nothing on here 

written by Ms. Pomfrey. 

10 

11 

12 

THE COURT: What do you say to that? 

MR. STEPHENSON: The witness has just 

testified as director of nurses that this is 

13 the normal business record kept with regard to 

14 Lucille Overton and it's a regular business 

15 record. And it's certainly an exception in a 

16 hearsay rule and they come in as business 

17 records of the facility. 

18 THE COURT: I agree. It may be admitted. 

19 BY MR. STEPHENSON: 

20 

21 

22 

23 

24 

25 

Q Are you familiar with any of the 

activities involving Ms. Overton when she was at 

Heritage Hall? 

A Are you asking me if I remember 

Ms. Overton? 

Q Yes. 
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1 A No, sir. 

2 Q So you have no recollection of 

3 Mrs. Overton at all? 

4 A No. 

5 Q Have you reviewed her chart records? 

6 A Have I reviewed them? No, sir. Have I 

7 looked at them? Yes, sir. 

8 Q What chart reco~ds· have you 1~6ked at? 

9 A Her name and the date she was there. 

10 Q And have you reviewed any nurse's notes? 

11 A No, sir. Well, except the ones that you 

12 had. 

13 Q You have reviewed these previously? 

14 A No, sir. 

15 MR. STEPHENSON: I want to mark this 

16 document, it's labeled weekly resident care 

17 report as Exhibit No. 2 then, if I may. 

18 THE COURT: You haven't shown that it was 

19 an official business record. I don't think 

20 it's up to me to assume that you can do that. 

21 Do you have an objection to it? 

22 MS. DULEY: Yes, Your Honor 1 same 

23 objection. 

24 (Exhibit 2: Weekly resident care report) 

25 
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1 BY MR. STEPHENSON: 

2 

3 

4 

5 

6 

Q 

A 

Can you identify this document? 

At the top it says weekly resident care. 

It says Heritage Hall on the bottom. 

signatures. 

There are 

Q And whose signature's on it? 

7 A I can't read them, sir, except for one, 

8 one says Vanessa Taylor. I can't read the other 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

signatures. 

Q Do you know who Vanessa Taylor? 

A She's a CNA. 

Q And she works at Heritage Hall? 

A Yes. 

Q And are these records compiled in the 

regular course of business at Heritage Hall? 

A They are filled out on each shift, yes, 

sir. 

Q And they are the weekly care reports 

related to the resident involved? 

A Weekly resident care sheet, yes, sir. 

Q What do these weekly care sheets show? 

What is the purpose of t.hose? 

A It has a list completely down the left 

side and then it has the shifts across the top and 

then it tells whether or not these things were done 
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1 for the resident. 

2 Q And what is it that is told by those 

3 records that's done to the resident? 

4 A I don't understand what you're asking. 

5 Q Let me ask you specifically: There's a 

6 top notation that says ambulation ad lib and 

7 there's a second one that says with assistance. 

.8 Third one, up in chair. Fourth one, up in 

9 bathroom, and with regard to those what is the 

10 meaning of those notations? 

11 A Ambulation ad lib means the person moves 

12 around on his own. With assistance means someone 

13 watches them. Up in the chair means that during 

14 the course of the day the person may be in the 

15 chair. Up to the bathroom, the residents may go to 

16 the bathroom by themselves or someone may assist 

17 them, and walk in dining room means they can walk 

18 into the dining room. 

19 Q And that's a record that's kept on an 

20 ongoing basis for each of your residents? 

21 A ADL sheets are kept on an ongoing basis. 

22 Q And that's part of your regular chart 

23 records? 

24 A Yes, sir. 

25 Q I take it that Lucille Overton's name is 
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noted on each page of these records? 

A The first three have it written, 

89 

the last 

3 ones were typed. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q And so someone typed that in Heritage 

Hall? 

A I didn't say that, sir. 

our ADL sheets. 

We do not type 

Q When you say we, does that sometimes get 

done? 

A Sir, I can't answer that. The first three 

have her name handwritten which is what I'm used 

to. I can't promise you that it's never been done. 

Q Would you look at the records and tell me 

14 whether or not they show any inconsistencies in the 

15 ad lib as opposed to with assistance? 

16 A I don't know what you're asking me. 

17 Q Did Mrs. Overton require assistance in her 

18 movements? 

19 

20 

21 

22 

23 

24 

25 

A Sir, I don't remember Mrs. Overton. 

read what this sheet says. 

MS. DULEY: Your Honor, I'm going to 

object as to hearsay. 

THE COURT: Let me see this. 

I can 

MR. STEPHENSON: I would proffer also that 

these were documents that were provided on 
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1 discovery from the records of Heritage Hall 

2 related to Lucille Overton. 

3 THE COURT: The Court finds it to be a 

4 business record and I'll note your exception. 

5 BY MR. STEPHENSON: 

6 Q I want to direct your attention to the 

7 weekly resident care records that appear to be --

8 looking at the·periods from the·20th of January 

9 forward. And can you look at those records and 

10 tell me what they indicate to you in terms of her 

11 being up ad lib as opposed to being up with 

12 assistance, or whether or not the records indicate 

13 that she was up at all in the period following 

14 beginning on January 20th through the 31st? 

15 A Do you want me to tell you whether or not 

16 there are checks in the column, what the columns 

17 are? 

18 Q Yes, I want to see· what these records 

19 reflect. 

20 A All the way down? 

i 

90 
I 

21 Q No, just the top of her being up ad lib or 

22 with assistance. 

23 A On 1/20 there 1 s a check from 7:00 to 3:00 

24 and 3:00 to 11:00. 

25 Q What does the check mean? 
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1 A That she was up and about. 

2 Q On the 21st? 

3 A Yes. 

4 Q During what time? 

5 A 7:00 to 3:00. 

6 Q What does it show after that regarding? 

7 A The 3:00 to 11:00 does not have a check. 

8 Q .What does that mean? 

9 A It does not have a check. 

10 Q Well, in terms of the integrity of your 

11 records, what is the significance of that? 

12 A It's not checked, sir. 

13 Q Does that mean she wasn't up anyway if 

14 it's not checked? 

15 A Sir, I can't tell you that. I'm telling 

16 you that it's not checked . 
.. 

17 Q What do you direct your people to do as 

18 director of nurses with regard to filling these 

19 chart records out? 

20 A They are taught to fill out the records on 

21 a daily basis. 

22 Q And if they don't fill them out, what does 

23 that mean? 

24 A That means they don't fill them out. 

25 Q Does it mean that she wasn't up at all if 
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1 there's a blank? 

2 A No. 

3 Q How do you show that in the record? 

4 A I can't answer that. 

5 Q How about the following date? 

6 A On the 22nd there is nothing in ad lib. 

7 On the 23rd there is nothing in ad lib. 24th the e 

8 is nothing in ad lib. 25th there is nothing. 

9 26th, 27th, 28th there is nothing ad lib. 

10 Q With regard to those days ending on the 

11 22nd, can you tell me on what days there's any 

12 indication that she was up with assistance? 

13 A 24th, 25th and the 28th. 

14 Q During what period? 

15 A 7:00 to 3:00 and 3:00 to 11:00 on the 

16 24th, 7:00 to 3:00 on the 25th, 7:00 to 3:00 and 

17 3:00 to 11:00 on the 28th. 

18 Q Assuming those records there is not much 

19 movement? 

20 A There are checks. 

21 Q But only with assistance in that time 

22 period? 

23 A Yes. 

24 Q And none showing that she was up ad lib? 

25 A There are no checks in those columns. 
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Q If you•d refer to previously Exhibit 6 

which would be our next Exhibit No. 3 to mark. 

(Exhibit 3: Admission assessment) 

BY MR. STEPHENSON: 

Q I show you what now has been marked as 

Exhibit 3 and ask you if you can identify that 

7 document? 

93 

8 A It says Heritage Hall and at the bottom it 

9 says, 11 Admission Assessment of Risk for Falls. 11 

10 Q And what is the significance of that 

11 document? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A These documents are filled out on 

residents to assist telling staff who is and who is 

not at risk for fall. 

Q And what do the documents show with regard 

to Lucille Overton? 

A On_1/11 it has·a two, confusion and 

dementia. It has a one, urological disease. It 

has a two in bowel and incontinence. It has a two 

in bladder incontinence. It has a two in unsteady 

21 gait. It has a two in productive device. It has a 

22 two in hypnotics and it has a total score of 13. 

23 

24 

25 

Q 

A 

Q 

And what does the score of 13 mean? 

She is a risk for falls. 

And in a subsequent evaluation she was 
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1 still noted as being a risk for falls? 

2 A On the 25th the score was 9 and on the 

3 26th it was 13. 

4 Q And that is also high scores for risk of 

5 falls? 

6 

7 

A Yes, sir. 

Q. In fact on the 25th the risk had been 

8 confirmed, she'd already fallen twice, at least 

9 twice on the 20th and 21st, did she not? 

10 A I don't have the record in front of me, 

11 but the evidence says the 21st. 

12 Q And this is also part of the resident's 

13 chart records? 

14 

15 

16 

17 

18 

19 

20 

21 

A Yes. 

MR. STEPHENSON: I ask that be admitted, 

Your Honor. 

MS. DULEY: I'll just have a continuing 

objection, Your Honor, to all these documents 

as hearsay. 

THE COURT: To all these things that have 

been so far classified as business records. 

22 MS. DULEY: Yes, sir. 

23 BY MR. STEPHENSON: 

24 Q When you have a resident that sustains a 

25 fall, do you prepare an incident report? 
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A Yes, sir. 1 

2 

3 

MR. STEPHENSON: Mark the next exhibit and . 

4 

5 

6 

7 

8 

ask if she can identify this document. 

(Exhibit 4: Accident report) 

Accident report for resident. 

And what does that represent? 

A 

Q 

A Person reporting is Doris Coleman, LPN. 

·The name of the resident is Lucille Overton. She's 

9 a female, date of injury 1/25/95, time is 10:25 

10 

11 

12 

13 

a.m. Found lying on left side on floor in room. 

Assisted off floor. Range of motion within normal 

limits. There was no person involved. There was 

no other person who saw the incident occur. The 

14 person was, before the incident, disoriented and 

15 senile and I can't read what that says. What is 

16 the statement that caused it. I can't read that 

17 statement. 

18 Q And there's an attachment to it on the 

19 second page? 

20 

21 

A This is the back of the form, 

It says none apparent for the injury. 

yes, sir. 

·rt has her 

22 vital signs which were explained apparent injury, 

23 physician notified and the signature is Dr. Fowler, 

24 M.D. at 1/20/95. The responsible party notified 

25 was Roy Perdieu, son. No treatment at this time. 
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1 Corrective action; explained to resident to 

2 reinforce assistance and check PRN and it's signed 

3 by Joe Newcomb and Doris Coleman. 

4 Q Doris Coleman is one of your nurses? 

5 A Yes, sir. 

6 Q And the others are also employees of 

7 Heritage Hall? 

8 A No, sir, Mr. Newcomb is no longer there. 

9 Q But he was at the time? 

10 A Yes, sir. 

11 Q Is the corrective action taken appropriate 

12 action under the circumstances for Lucille Overton 

13 regarding her admission to Heritage Hall for her 

14 problem and her dementia condition? 

15 MS. DULEY: I'm going to object, that 

16 calls for an expert opinion and she's not beem 

17 proffered as an e~pert in this case. 

18 THE COURT: The Court agrees. Sustain the 

19 objection. 

20 BY MR. STEPHENSON: 

21 Q How does one determine what the corrective 

22 action would be after a fall? 

23 MS. DULEY: Same objection, Your Honor. 

24 THE COURT: Sustained. 

25 BY MR. STEPHENSON: 
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1 Q Was there any plan that you can describe 

2 for me, to your knowledge, as the administrator of 

3 nurses that was applied to Mrs. Overton in relation 

4 to her caring for her condition for which she was 

5 admitted at Heritage Hall including the assessment 

6 made by Heritage Hall of her propensity for 

7 falling? 

a A She has a plan of care. 

9 Q Describe that. 

10 A I can't, sir. I don't have it in front of 

11 me. 

12 Q You know what the suit is about and you 

13 have been dealing with this for a long time, you 

14 tell me you can't address any plan of care? 

15 A Sir, I can give you a general knowledge. 

16 I cannot tell you what her care of plan is. 

17 Q Give me your general knowledge. 

18 MS. DULEY: That's not relevant to this 

19 case. 

20 THE COURT: This goes back to where we've 

21 been two or three times and the issue here is 

22 whether in the general standard of care for a 

23 patient of this type in a nursing home like 

24 this was followed, not what this nursing 

25 home's policy was. 
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I 

i 

1 MR. STEPHENSON: 
I 

I'm trying to learn, if ] 

2 may, what they did in relation to complying. 

3 THE COURT: But this lady doesn't know 

4 that. 

5 MR. STEPHENSON: I accepted as the 

6 director of nurses she had that knowledge. 

7 May I mark this? I want to mark the next 

8 exhibit. 

9 (Exhibit 5: Incident r·eport) 

10 BY MR. STEPHENSON: 

11 Q I show you what's been marked as 

12 Plaintiff's Exhibit 5 and ask you if you can tell 

13 me what that is. 

14 A Heritage Hall incident/accident report fo1 

15 residents.' 

16 Q And that belongs to Lucille Overton? 

17 ·A Yes. 

18 Q And the accident occurring on what date? 

19 A 1/21/95. 

20 Q Can you just tell me what was the report 

21 about? 

22 A Description of incident, fell in large 

23 dining room, noted lying on the left side. 

24 Q So when you read that in the report what 

25 do you discern from it? 
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1 A She fell in the dining room. 

2 Q And that report was prepared in accordance 

3 with your direction to chart the patient's 

4 incident? 

5 A I don't understand. 

6 Q This is a regular charting exercise? 

7 A This is an incident and accident report. 

8 Q And that's part of the chart records of 

9 your residents? 

10 A We fill out an incident and accident 

11 report on anyone who has an occurrence. 

12 Q So there was an occurrence that prompted 

13 the incident report for the 21st of January of 

14 1995? 

15 A Yes, sir. 

16 Q And what else does the record show 

17 regarding that fall? She was found in the dining 

18 room having fallen? 

19 A It says, "Fe 11 in the large dining room, " 

20 and it says the person who saw the injury was Debby 

21 Hodge. It says, "What person other than the 

22 injured saw the incident," and then it says, "Fully 

23 identify" and it says that Debby Hodge saw her 

24 fall. 

25 Q Did you have other notes regarding the 
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I 

1 causes of the fall? 

2 A No, sir. 

3 Q What does it say regarding her condition? 

4 A It says the condition of the resident is 

5 that she's disoriented. 

6 Q And confused? 

7 A Well, no, sir, it's checked disoriented. 

8 It says what is the ·resident's statement and it 

9 says that she was disoriented and confused. She 

10 didn't make a statement. 

11 Q Because she was confused? 

12 A It says disoriented. 

13 Q Is that 

14 MS. DULEY: I'm going to object. 

15 THE COURT: I sustain it. I t c a 11 s f o r a I~ 

16 opinion. 

17 BY MR. STEPHENSON: 

18 Q She was brought back to her room on a bed 

19 and is that a report that should be reliable? 

20 A I don't know what it says, sir. It says 

21 emergency measure, she was brought back to the 

22 room, she was put on the bed, the resident was 

23 notified and her vital signs were taken. 

24 Q Any other check? 

25 A The patient was apparently without injury, 
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1 Dr. Fowler checked her, no treatment required. 

2 Q And was any corrective action taken 

3 according to this? 

4 A The CNAs were instructed to continue to 

5 report the falls immediately. 

6 Q Now, is this a satisfactory way to deal 

7 with falls just to continue to report them? 

8 MS. DULEY: Objection, Your Honor, calls 

9 for an expert opinion again. 

10 MR. STEPHENSON: I'm talking about what 

11 this nursing home does, Your Honor, not an 

12 expert opinion. She's the director. 

13 THE COURT: You asked a question that 

14 would call for an expert opinion and when you 

15 ask is that a proper way to deal with it, and 

16 the objection is sustained. 

17 BY MR. STEPHENSON: 

18 Q rDO you have any instruction that deals 

19 with repetitive falls and what action your staff is 

20 detecting? 

21 MS. DULEY: Your Honor, I'm going to 

22 object again, this is going back to the 

23 policies and procedures. 

24 THE COURT: Sustained. 

25 MR. STEPHENSON: Note my exception. 
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11 
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14 

15 
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17 
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20 

21 
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23 

24 
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THE COURT: Noted. 

MR. STEPHENSON: Mark the next exhibit as 

the doctor's progress notes. 

MS. PHARR: We're going to object. This 

is clearly hearsay as to this particular 

witness. These notes are written by a varietv 

of different doctors including Dr. Fowler. 

-MR~ STEPHENSON: Again, I want to 

establish from the witness that these are 

regular records kept by Heritage Hall in the 

course of their business in relation to their 

residents. We're not getting them from the 

doctor's files. 

THE COURT: These appear to be a attending 

physician's notes; is that correct? 

MR. STEPHENSON: That's right, that are 

attending on call the residents of Heritage 

Hall, but constitutes part of the chart 

records. 

THE COURT: That's the question as to 

whether or not they're Heritage Hall's 

business records or the doctor's records. 

MR. STEPHENSON: They were produced as 

part of the Heritage Hall's records. 

THE COURT: Meaning they gave you a copy 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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of them because they had them. I don't think 

they're Heritage Hall business records, I 

think that the doctor/treater there, he wrote 

his notes on a form that says Heritage Hall 

because that's where she was, but I don't 

believe they're their records and I don't 

think you can put the doctor's notes in 

through this lady. Objection is sustained. 

MR. STEPHENSON: May I ask the witness 

whether or not she knows if they are part of 

the chart record or not? 

103 

THE COURT: You can ask her, but I clearly 

don't think that they are business records of 

that nursing home. 

MR. STEPHENSON: In spite of there being 

Heritage Hall records being maintained as part 

of the chart records? 

THE COURT: They have a copy in their 

place of business. 

MR. STEPHENSON: Note my exception. 

THE COURT: Yes, sir, exception is noted. 

BY MR. STEPHENSON: 

Q Directing your attention to Plaintiff's 

24 Exhibit No. 1, which I respectfully note are the 

25 nurse's notes that have been introduced as part of 
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1 the business records of Heritage Hall, with regard! 
I 

2 
I 

to the notation of January 21st, 1995, can you tell 

3 the Court and the jury, please, what that says? 

4 A 1/21/95, do you want the 9 a.m.? 

5 Q Yes, if you would tell me about the 

6 entries. 

7 A "Brought back to nurse•s station, reported 

8 by Hodge LPN. Resident fell in large dining room 

9 and was found lying on the left side. Placed on 

10 bed in room. Complained of left leg pain. 

11 Respiration 22, temperature 98.2 rectally.n 

12 Q And was that a complaint of left leg pain 

13 after she was brought back from the dining room 

14 following the fall there? 

15 A It says, "Placed on bed in room, 

16 complained of left leg pain. 11 

17 Q And that was at what hour of the· day on 

18 the 21st? 

19 A 9:05. 

20 Q Is there anything in the entry on Januar~ 

21 21st of 1 95 about complaining of some pain by 

22 Mrs. Overton? 

23 A 14:50 complained of left side pain, 

24 1/21/95. 

25 Q And there was an order placed for Tyleno~. 
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1 I want you to note again the date of the 22nd, the 

2 following day, and tell me if there's an entry on 

3 that date associated with complaint of pain? 

4 A 1/22/95, nine o'clock, Tylenol given for 

5 complaints of left leg pain. 

6 MR. STEPHENSON: I'm going to let the rest 

7 

8 

9 

10 

11 

12 

of the record speak for itself, Your Honor. 

THE COURT: Thank you. 

BY MR. STEPHENSON: 

Q Is it your responsibility to execute the 

resident care policies and procedures at Heritage 

Hall as director of nurses? 

13 A I don't understand what you're asking. 

14 Q I'm asking in your position as director of 

15 nurses, is it your responsibility to execute the 

16 resident care poli~ies? Who's responsible for 

17 carrying out the ~olicies? 

18 A Everybody in the facility. I overview it. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

So it's under your direction? 

Yes, sir. 

Q Do you then take some responsibility 

updating those as required to conform to the 

federal and state legislative requirements? 

MS. DULEY: Your Honor, we're going down 

the same road again and I'm going to object 
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that it's not relevant to the care of 

Mrs. Overton. 

THE COURT: And the Court still agrees 

that it is not relevant. Sustain the 

5 objection. 

6 BY MR. STEPHENSON: 

7 Q Do you have some direction to your nurse 

8 regarding charting of your residents that comes 

9 under your authority? 

10 MS. DULEY: Your Honor, it's the same 

11 question just asked a different way. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. STEPHENSON: It's a different 

question, Your Honor. 

THE COURT: What's your question again? 

MR. STEPHENSON: The question is whether 

she gives some direction to the nurs~s under 

her ~harge regarding the charting of the 

residents. 

THE COURT: Sustain the objection. 

MR. STEPHENSON: Exception noted. 

THE COURT: Yes, sir. 

22 BY MR. STEPHENSON: 

23 Q Maybe we covered this in the inquiry, but 

24 I'd like to ask the witness about the care plan, 

25 again, for particular residents. And do you know 
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1 what you do in formulating a care plan with someone 

2 admitted such as Mrs. Overton? 

3 A I do not write the care plans, sir. 

4 Q Who writes the care plan? 

5 A The resident plan coordinator. 

6 Q Do you have any input in it? 

7 A No, sir, I review it. 

8 Q What do you do when you review it? 

9 A I review it. If I don't think it's 

10 accurate, then I go back over it. 

11 Q Did you ever review one related to 

12 Mrs. Overton? 

13 A I can't answer that. I don't know. 

14 Q With regard to Mrs. Overton wandering out 

15 of the facility, is that an incident that would 

16 require an incident report? 

17 A Yes, sir. 

18 Q Do you know why one wasn't prepared in 

19 relation to that incident? 

20 A I can't answer that, sir. 

21 MR. STEPHENSON: Again, I have pulled one 

22 page out for what I have proffered as a series 

23 of pages from the original Exhibit 18. If I 

24 may mark it. 

25 (Exhibit 6: Heritage Hall document) 
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1 BY MR. STEPHENSON: 

2 Q I show you what has been marked as 

3 Plaintiff's Exhibit 6 and ask you to identify that. 

4 A It says dining room resident and rec room 

5 residents. 

6 Q Can you tell me whether or not that 

7 represents a policy regarding those rooms and their 

8 use by residents at Heritage Hall? 

9 MS. DULEY: Your Honor, once again, I'm 

10 going to object. 

11 THE COURT: It goes back to the policy of 

12 the nursing home, not to the care of 

13 Mrs. Overton. Objection is sustained. 

14 MR. STEPHENSON: I'd like to put a ground 

15 on what we're talking about is Mrs. Overton 

16 being left unattended in the dining room when 

17 the policy would have been --

18 MS. DULEY: Your Honor, I'm going to 

19 object to his statements. 

20 THE COURT: Sustained. I sustain that 

21 objection and the objection sustained 

22 previously to the policy is again set forth. 

23 MR. STEPHENSON: May I have a moment for 

24 consultation, Your Honor? 

25 THE COURT: Yes. 
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MR. STEPHENSON: I may be within the same 

ambit, the objection has been sustained, but I 

would proffer a question to the witness about 

any corrective measures and the propriety of 

corrective measures that are taken with regard 

to addressing the needs of the residents. I 

don't want to go beyond the objection that has 

been sustained. 

THE COURT: .You want to ask her whether 

any corrective measures --

MR. STEPHENSON: Appropriate corrective 

measures that may be taken and it is their 

policy with regard to corrective measures, and 

I respect the judge's ruling on that. 

THE COURT: Well, if it breaches to what 

the policy was, the objection will be 

sustained. 

MR. STEPHENSON: With that exception I'm 

through with this witness. 

THE COURT: Do you have questions of 

Ms. Pomfrey? 

MS. DULEY: 

THE COURT: 

lunch. 

MS. DULEY: 

I do, Your Honor. 

I'll let you do them after 

That's fine. 
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1 THE COURT: Ladies and gentlemen, we're 

2 going to recess for lunch. I don't know 

3 Nottoway courthouse well enough to know how 

4 far you've got to go or what you want to do, 

5 but you-all do. Can you be back in an hour? 

6 We'll recess until two o'clock and the sheriff 

7 will show you where to come when you come 

8 back. 

9 

10 (A recess was taken.) 

11 

12 MS. DULEY: Your Honor, I just wanted to 

13 let you know that in the interest of time we 

14 have decided not to -- I'm going to reserve my 

15 cross of this witness until Monday. 

16 MS. PHARR: And we'll do the same, Your 

17 Honor. 

18 THE COURT: Who is your next witness? 

19 MR. STEPHENSON: I call Jennifer Hodges. 

20 I'm a little confused on the marking of some 

21 of these exhibits. If I may get that 

22 straightened out. 

23 THE COURT: Who did you wish to call? 

24 MR. STEPHENSON: Jennifer Hodges. 

25 
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1 

2 

3 

JENNIFER HODGES 

was duly sworn and testified as follows: 

4 DIRECT EXAMINATION 

5 BY MR. STEPHENSON: 

6 Q Ms. Hodge, would you state your name and 

7 address, please? 

8 A Jennifer .Hodges, 1700 lOth Street, 

9 Victoria, Virginia. 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

A 

Q 

And 

Yes. 

Are 

Yes, 

And 

I'm 

How 

it is Hodges, not Hodge? 

you employed by Heritage Hall? 

sir. 

what is your capacity there? 

an LPN. 

long have you been associated with 

17 Heritage Hall? 

18 

19 

A 

Q 

A year and a half. 

Have you had anything to do with the 

20 policies and procedures and executing those at 

21 Heritage Hall? 

22 

23 

24 

25 

A Some of them on a day-to-day basis. 

MS. DULEY: Your Honor, we're going down 

the same road again with the policies and 

procedures and I'm going to obj·ect. 
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1 

2 

3 

4 

5 

JENNIFER HODGES - Direct 

THE COURT: What's the relevance of this, 

Mr. Stephenson? 

MR. STEPHENSON: Let me withdraw that. 

BY MR. STEPHENSON: 

Q You are not a -- your name is not Hodge 

112 

6 then? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No, sir, it's an E-S on the end. A 

Q 

A 

And you are not the D. Hodge, :LPN in 19 9 5? 

No, I was in high school. 

MR. STEPHENSON: I think I have the wrong 

person that responded to the subpoena because 

we issued that subpoena for Hodge, so I would 

excuse this witness. 

THE COURT: So I'm sure no one else does. 

You 1 re excused and you may leave. 

MR. STEPHENSON: And I would respectfully 

like to note that it was a different party 

that we intended to have served with the 

subpoena that was at the home at that time. 

call Loretta Parrish. 
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LORETTA PARRISH 1 

2 

3 

was duly sworn and testified as follows: 

4 DIRECT EXAMINATION 

5 BY MR. STEPHENSON: 

6 Q Good afternoon, Ms. Parrish. Would you 

7 state your name and address? 

A Loretta c. Parrish, 5740 East Courthouse 

9 Road, Crewe, Virginia. 

Q Are you employed by Heritage Hall? 

A Yes, sir. 

Q What is your capacity there? 

A I • m a licensed medical nurse. 

113 

10 

11 

12 

13 

14 

15 

16 

Q How long have you been with Heritage Hall? 

A Be 11 years in July. 

Q And you were employed there in that same 

17 capacity in January of 1995? 

Yes, sir. 18 

19 

A 

Q Did you attend to a patient or resident 

20 there at Heritage Hall by the name of Lucille 

21 Overton during that time? 

22 

23 

A 

Q 

Yes, sir. 

And what did you do in relation to caring 

24 for her and attending to her, if you remember? 

25 A I don•t remember the patient. 
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Q I want to show you what has been put into 

evidence as Plaintiff's Exhibit 1 and ask you if 

you can look at that and tell me from your 

knowledge if you know what that is? 

A This is nurse's notes. 

114 

1 

2 

3 

4 

5 

6 Q Are they the kind of records that are kept 

7 by the nurses at Heritage Hall? 

8 

9 

A 

Q 

Yes, sir. 

And you keep those with respect to each 

10 resident? 

11 

12 

13 

14 

15 

16 

A With their own personal --

THE COURT: May I ask you again to speak 

up? You need to talk to them. Thank you. 

A Each one have their own chart. 

Q And that's a part of the chart records? 

A Yes. 

17 Q And they•re·chart records that are 

18 regularly kept with regard to the residents at 

19 Heritage Hall? 

20 

21 

22 

23 

24 

25 

Hall? 

A 

Q 

A 

Q 

A 

Yes. 

How many residents are there at Heritage 

We have 180 bed capacity. 

And is that pretty well filled? 

Pretty much. 
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1 Q And how m~ny people do you have attending 

2 that 180 or so beds? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A 

Q 

relation 

A 

Q 

A 

Q 

attended 

A 

Q 

I don't know. 

How many persons do you attend to in 

to· your duties? 

Sixty. 

Some 60 at a time? 

Yes. 

Do you have other people that also 

others while you're on duty? 

Yes. 

How many others are with you when you 

13 attend to 60 residents? 

14 

15 

A 

Q 

I can't give an exact number. 

Well, you are going to leave here and go 

16 to work today, right? 

.Yes. 

115 

17 

18 

A 

Q What will you be doing when you go to work 

19 today? 

20 MS. DULEY: I'm going to object, what does 

21 

22 

23 

24 

25 

today have to do with the care that 

Mrs. Overton received in 1995? 

MR. STEPHENSON: I'm trying to help her 

identify how many people are being served and 

what number of other people that she's trying 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

LORETTA PARRISH - Direct 

to recall, I think, Your Honor, that would be 

working with her so that we have some 

reference to how many people were on the shif 

with her serving the residents when she was 

attending to Mrs. Overton. 

THE COURT: Can you answer that, how many 

people are on a shift with you? 

THE WITNESS: A direct number? 

THE COURT: Approximately. 

THE WITNESS: I would say approximately 

10. 

BY MR. STEPHENSON: 

Q And those 10 are tending to some 60 

people? 

A Yes. 

Q Now, 

it in 1995? 

was that the ratio as you can recall 

Would you have that kind df staff 

18 then, or do you have more now or less? 

19 A I recall probably that same amount. 

20 Q I want to direct your attention to what 

21 appears to be entries under your name in the 

22 nurse's notes that we have just been talking about 

23 and ask you if you can look at that exhibit and 

24 tell me if you have entries that you made in the 

25 nurse's notes back in 1995 related to Lucille 
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1 Overton? 

2 A Did I have entries? 

3 Q Did you make entries into those records? 

4 A Yes. 

5 Q And what kind of entries did you make and 

6 what prompted you to put anything in her record at 

7 that time? Let me help you along a little bit. I 

8 want to direct your attenti~n to an entry that 

9 appears to have been made on the 20th of January, 

10 1995 and I'd like you to particularly look at the 

11 date there and tell me what entries you made in the 

12 nurse's notes on that day. 

13 A Okay, January 25, '95 seen by M.D. 

14 regarding a fall. No apparent injury. See 

15 physician property sheets. 

16 

17 

18 

Q 

A 

Q 

Is that your note? 

Yes. 

Was that based on something that you did 

19 or something someone told you? 

20 A She had had a previous fall and we always 

21 follow up on her falls and having her seen by the 

22 doctors. 

23 THE COURT: The question was did you write 

24 

25 

that as a result of your checking on her. 

THE WITNESS: I don't understand the 
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1 question. 

2 BY MR. STEPHENSON: 

3 Q When you made that note in the nurse's 

4 notes, which I understand are official records that 

5 you keep with regard to each resident, did you make 

6 that note because it's something you observed, or 

7 did somebody else tell you about that to cause you 

8 to put that note in? 

9 A This is something that I know that 

10 happened. 

11 

12 

13 

14 

15 

Q What did you know that happened? 

A I know that she had a previous fall and I 

know we have to check her frequently and do vital 

signs from a fall. We check the vital signs and 

check the patient and when they be seen by the 

16 doctor, by me being the charge nurse, I know when 

17 the doctor is going to see her. 

18 

19 

20 

21 

22 

Q 

A 

Were you the charge nurse on that day? 

Yes, I would say. 

Q And were you the one that called for her 

to have medical attention? 

A Yes. 

23 Q What did you do to seek medical attention 

24 for Mrs. Overton on January 20th of 1995? 

25 A We have a doctor 1 s book. Anytime a 
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1 patient need to be seen by the doctor, we let the 

2 doctor know. We put it in the book to be seen. 

3 When a resident have a fall, we check them for any 

4 injury or anything from a fall and we document on 

5 it. 

6 Q What do you do to check them when they 

7 have a fall? 

8 A Well, I go in and if someone tell me, says 

9 so and so or somebody's on the floor or somebody 

10 fell, then they know not to touch them. So I'll go 

11 in and evaluate or assist them and that way I be 

12 checking their body, extremities, the parts of the 

13 body and see if there's any abnormality as far as a 

14 bone sticking out or a broken area or something 

15 like that. I look at the facial expression, I 

16 listen to complaints and then if I don't have any 

17 and don't notice anything different, then the 

18 doctor will see them. 

19 

20 

21 

Q You call the doctor? 

call for the doctor to come? 

A If it's an emergency. 

22 emergency. 

Do you initiate a 

Only if it's an 

23 Q Otherwise how do you handle it, does 

24 somebody come over on the rounds and you say come 

25 see this person that fell? 
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1 A Like I said, I put it in the doctor's 

2 book. The doctor has the only book that we put 

3 notes in. 

4 Q Where is this doctor's book kept? 

5 A At the nurse's desk. 

6 Q And how does someone follow up on what you 

7 put in the doctor's book? 

8 A They always read -- the supervisor always 

9 read what's in the doctor's book and let them know 

10 what patients are going to be seen. 

11 Q Is the doctor going around and seeing a 

12 whole bunch of patients in making a round in the 

13 nursing home? 

14 A I'd say yes. 

15 Q Is that the way it occurred? 

16 A Yes. 

17 Q And do you have a number of intern 

18 residents that are with Blackstone Family Practice 

19 that come in and make those rounds? 

20 A We have doctors that come in and make 

21 rounds. 

22 Q And frequently they're the residents from 

23 Blackstone Family Practice? 

24 A Yes. 

25 Q And in fact was there a resident that 
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1 in and saw Mrs. Overton on January 20th of 1995, 

2 was that Dr. Fowler? 

3 A Yes. 

4 Q Now I want to direct your attention to 

5 another entry that has the date of 1/20/95, and it 

6 looks like a different time period, and ask you if 

7 you can tell me about that. And it's headed by a 

8 

9 

10 

11 

12 

13 

14 

15 

16 

statement that says late entry. 

about that? 

A This was at 10:35. 

Q In the morning? 

Can you tell me 

A Well, she had fallen at 5:10 that morning 

and then it was 10:30 when the doctor seen her the 

same day and a late entry was 9:05 that day in the 

morning that she went outside of the facility. 

Q Was the late entry and the time you 

17 described the time the late entry was made, or did 

18 

19 

20 

21 

you note the time that she had earlier that day 

gone outside? 

A Earlier she had gone outside. 

Q And you made the entry sometime later in 

22 the day? 

23 A No, the times are there, 10:30 and 10:35. 

Why do you write late entry? 

121 

24 

25 

Q 

A Because this is the time that she actually 
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1 went out. I didn't write it here at 5:10 when she 

2 was found, that morning I didn't put it there, I 

3 wrote when she was seen by the doctor first, but I 

4 should have put it right here from five o'clock to 

5 nine o'clock. 

6 Q What did you do with regard to her 

7 wandering out, did you take any steps related to 

8 that? 

9 A We checked her and I checked her and got 

10 vital signs on her and made my incident report. 

11 Q Was there an incident report made with 

12 regard to her wandering outside? 

13 A Yes. 

14 Q Do you know why one has never been 

15 produced that related to that? 

16 

17 

18 

Yo~r Honor, that's outside thi 

scope of this witne$s's knowledge. 

THE COURT: I don't think she could answe 

MS. DULEY: 

19 that question. I agree. 

20 BY MR. STEPHENSON: 

21 Q Did you make an incident report? 

22 A Yes. 

23 Q Do you know what was stated in the 

24 incident report? 

25 A No, not really. 
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1 Q I want to direct your attention to another 

2 entry on the following day of January 21$t, 1995 

3 and can you tell me about that one? 

4 

5 

A 

Q 

You want me to. read this out? 

Yes, tell me what that says. 

6 A "Brought back to nurse's station. 

7· Resident fell in large dining room and was found 

8 lying on the left siae. Placed on bed in room, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

complaining of left leg pain. Vital signs taken." 

her. 

Q 

A 

Q 

A 

Did you take the vital signs then? 

Yes. 

Did you do anything else? 

Checked her as I usually do. I checked 

Q Did you call for a doctor, or was that 

also the routine entry in the book to be seen when 

the doctor made some rounds? 

A If it's no injury note or if I didn't see 

any injury or anything abnormal, like I said, we 

put it in the doctor's book to be seen. 

Q And is that what happened on this 

occasion, to your knowledge? 

A I only know what's documented. 

say that would happen. 

I can't 

Q Is it fair to say that what you did 
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1 appears in the documents? 

2 A Yes. 

3 Q And if you didn't do it, it didn't appear 

4 in the document? 

5 MS. DULEY: I'm going to object, Your 

6 Honor, that's a mischaracterization. 

7 THE COURT: Well, the lady has said that 

8 she doesn't recall this except for refreshing 

9 her memory with the notes. She has no 

10 specific recollections. !·agree that she 

11 can't go beyond what those notes say. 

12 MR. STEPHENSON: I'm asking her further, 

13 if I may. 

14 THE COURT: But she can't go further. 

I 

I 

I 

112 4 
I 

15 MR. STEPHENSON: I'm trying to elicit from 

16 the witness whether or not the practice is if 

17 you ·don't put it in the record it didn't 

18 happen. 

19 BY MR. STEPHENSON: 

20 Q Is that a fair statement? 

21 MS. DULEY: I'm going to object, Your 

22 Honor. 

23 THE COURT: I think that record has to 

24 speak for itself. I don't think she can 

25 interpret it. I sustain the objection. 
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BY MR. STEPHENSON: 1 

2 

3 

4 

5 

6 

Q I want to direct your attention to another 

entry on that same date that you apparently also 

made after the other one. What does that say? 

A Where I notify the son of the fall? 

Q Well, that and 

7 A She complained of left side pain, 

8 telephone order for Tylenol. 

9 Q And did you initiate the telephone order 

10 for Tylenol? 

11 A Yes. 

12 Q And that was very shortly after you made 

13 the other entry that you had of she complained of 

14 left leg pain? 

15 MS. DULEY: I'm going to object, he is 

16 taking out pieces of what this witness has 

17 

18 

19 

20 

written. If he wants her to read what's 

written, he ought to ask her to read 

everything that's written. He's just taking 

out the pieces. 

21 MR. STEPHENSON: I have no objection to 

22 that. She may proceed to read it all. No 

23 problem. 

24 BY MR. STEPHENSON: 

25 Q Read your other entries that you made in 
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1 
I the nurse's note records pertaining to Mrs. Overtor~ 

2 throughout the time that you attended to her when 

3 she was at Heritage Hall in January of 1995. Tell 

4 the Court and the jury, please, what input you had 

5 in her care during that period as reflected in the 

6 nurse's notes. 

7 A What date do you want me to start reading? 

8 Q Start from where you were on the 21st and 

9 take it on down through the rest of the time period 

10 that she is at Heritage Hall. 

11 A "January 21st, '95, 9:05, brought back to 

12 nurse's station. Reported by D. Hobbs. Resident 

13 found in large dining room laying on left side. 

14 Placed on bed, complained of left leg pain," and I 

15 got her vital signs, "temperature 98.2." That was 

16 9 : 0 5 . Same day at ten o'clock, "Seen by M.D. 

17 regarding fall. No apparent injuries. See 

18 incident report. 1:30, Roy Perdieu, son, notified 

19 resident fall. At 2:50 resident complained of left 

20 side pain. Telephone order written for Tylenol." 

21 Q Going to the subsequent pages, and tell me 

22 about other entries that you have that pertain to 

23 the care that you gave her while she was there in 

24 January, '95. 

25 A On the 22nd, nine o'clock, "Tylenol 650 
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1 milligrams given. Complained of left leg pain. 

2 Temperature was 99, pulse 70, respiration 20. 

3 Blood pressure 120 over 70." 

4 

5 

6 

7 

Q 

A 

Q 

A 

Do you have some other entries? 

That's all I did. 

You work on shifts at Heritage Hall? 

It depends. 

8 Q Do you always work the same time period, 

9 or does that vary? 

A It varies. 

Q What is your normal working hours? 

127 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: I hate to interrupt you, but I 

don't think that that has a thing to do with 

this and we need to move on. 

BY MR. STEPHENSON: 

Q Ms. Parrish, did you have anything to do 

with implementing the care plan related to 

Mrs. Overton while you were attending to her? 

A We have care plans. 

THE COURT: The question was did you have 

anything to do with making a care plan? 

THE WITNESS: No. 

BY MR. STEPHENSON: 

24 Q Or following one. Did you have a care 

25 plan that you followed for Mrs. Overton in relation 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LORETTA PARRISH - Direct 

to your duties at Herit~ge Hall? 

A Yes. 

Q Can you tell me what that was? 

A I have to know the ADL, that's their way 

of what they can do and can't do. So I deal with 

the bathing, the dressing, medication management. 

Q What about any special steps to deal with 

her ·risk of falling? 

MS. DULEY: Your Honor, she has testified 

that she does not recall this patient 

specifically. I think he needs to show her 

some sort of documentation to help refresh her 

recollection. This was six years ago. 

THE COURT: I think the Court previously 

ruled that the only way that she could testify 

was by refreshing her memory from the notes 

because she says sh~ doesn't recall the 

patient. 

BY MR. STEPHENSON: 

Q Do you recall whether or not there was any 

special care plan that you followed with respect to 

trying to prevent Mrs. Overton from falling? 

A I don't know. 

MS. DULEY: Again, in the interest of time! 

we'll reserve until our case in chief. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

MS. PHARR: We'll do the same thing, Your 

Honor. 

THE COURT: You may go back. Is it safe 

to excuse her for today? 

MS. DULEY: I believe so. 

THE COURT: You're excused for today and 

unless somebody notifies you otherwise, be 

here at nine o'clock. --·Thank you. Your next 

witness? 

MR. STEPHENSON: Doris Coleman. 

12 DORIS COLEMAN 

13 was duly sworn and testified as follows: 

14 

15 DIRECT EXAMINATION 

16 BY MR. STEPHENSON: 

129 

17 Q Ms. Coleman, would you state your-name and 

18 address? 

19 A Doris Coleman, P.O. Box 4347, Crewe, 

20 Virginia. 

21 Q Are you employed by Heritage Hall Nursing 

22 Home? 

23 

24 

25 

A 

Q 

A 

Yes, I am. 

How long have you been so employed? 

Twenty-one years. 
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3 
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Q 

A 

Q 

And what do you do there? 

I'm an LPN. 

And that just performs care for the 

4 residents? 

5 

6 

A 

Q 

And I pass medication, also. 

Did there come a time when in January of 

7 1995 you cared for Mrs. Lucille Overton? 

a. A I can't recall.Mrs. Overton. 

9 Q Let me direct your attention to an entry 

10 that appears to be made under your name on January 

11 20th of 1995 and ask you if you tell me if in fact 

12 you made that entry? 

13 A This is my writing. TJ:iis is my 

14 handwriting, yes, it is. 

15 Q And can you tell me what that note says? 

16 A "Found lying on left side on floor in the 

17 room. Assist off floor. Range of motion within 

18 normal limit. Blood pressure 120 over 70, pulse 

19 rate 78, respiration 18," and I signed my name. 

20 Q Were you the one that found Mrs. Overton 

21 that caused you to make that note, or did somebody 

22 else tell you about her being found lying on the 

23 floor? 

24 

25 

A 

Q 

I think somebody else told me, I think. 

And you made that note? 
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1 A Yes, I did. 

2 Q Do you have any recollection about 

3 Mrs. Overton's care and her falling and what you 

4 did to attend to her? 

5 

6 

7 

8 

9 

A 

Q 

A 

Well, I did range of motion. 

Do you remember your caring for her? 

I just can't recall who --

THE COURT: You're saying you·don't 

remember it? 

131 

10 

11 

12 

13 

14 

15 

THE WITNESS: No, I can't recall her name, 

but I know this is my writing right here. 

BY MR. STEPHENSON: 

Q So you know that you made those entries? 

A 

Q 

Yes. 

And these are official records of the 

16 resident at Heritage Hall? 

17 

18 

A 

Q 

It's supposed to be. 

And you keep those records as official 

19 records for everybody's use? 

20 A Yes. 

21 Q Do you recall anything else that related 

22 to Mrs. Overton? 

23 A No, sir. 

24 Q Were you involved.in implementing any plan 

25 of care in relation to her being prevented from 
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1 falling? 

2 A What you mean about that? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. DULEY: Your Honor, I'm going to 

object again. She's already testified that 

she does not recall this patient specifically. 

THE COURT: I agree. Unless it's in the 

notes, I don't think Ms. Coleman can testify. 

MR. STEPHENSON: 

questions. 

I. don It fl:ave any further 

MS. DULEY: 

Your Honor. 

MS. PHARR: 

THE COURT: 

We will reserve until Monday, 

We also reserve, Your Honor. 

Ms. Coleman, I'm going to let 

you go home or work or wherever you need to go 

now, but you need to be back Monday morning at 

nine o'clock. And if the sheriff comes and 

tells you you don't have to come, that's 

official. Otherwise be here, please. Thank 

you. Your next witness? 

MR. STEPHENSON: I'm wondering if this 

might be a time I could plug in and do the 

video deposition of Dr. Burkhart. 

THE COURT: 

will help you. 

It's your case. The sheriff 

I told you-all earlier this 

morning that you were going to get to see a 
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19 

20 

21 

22 

23 
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25 
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movie. It will be set up here. 

(Discussion held outside hearing of jury.) 

MR. NEWSOME: Any objections you've 

already passed on them I believe, but they're 

going to hear objections and I don't think 

he's going to be able to fast forward that. 

THE COURT: I've got notes. 

MS. DULEY: My biggest concern is the 

causation testimony because he was not 

designated as a causation expert. 

MR. STEPHENSON: I didn't think that Your 

Honor did any ruling that was adverse to 

anything I told you. I have no objection to 

the Court's advising the jury they may hear 

the word objection u·sed -at the time and that 

the Court has otherwise dealt with that. 

MR. NEWSOME: That was my understanding 

that you had. The only thing I was saying is 

you're going to hear objections still. I 

didn't know if you wanted to talk to the jury. 

I wasn't saying you needed to rule, I just 

wanted to note that they will hear objections. 

MR. STEPHENSON: I have no problem with 
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the Court advising them. 

THE C 0 UR T : I ' 11 t e 11 them . · That ' s f in e . 

I told you-all that this testimony was 

probably in a lawyer's office. It's under 

oath. It's as if it were· done right here, the 

difference is there was no judge there. And 

you're going to hear one lawyer or another 

saying I object to someehing, but there's no 

one to rule on it. So you fast forward 

through that yourself. Just ignore it. Some 

of them I have ruled on, you don't need to 

know it, just listen to it and absorb it if 

you can. 

(Video tape was played.) 

THE COURT: I suggest that we take a 10 

minute recess before we call the next witness. 

MR. STEPHENSON: I just wanted to make 

sure that I offered the exhibits marked in the 

deposition of Dr. Burkhart. 

THE COURT: I don't think you did. 

MR. STEPHENSON: I would so proffer them. 

THE COURT: You had proffered the exhibits 

that you used in that deposition? 
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MR. STEPHENSON: Yes, sir. 

THE COURT: Your next witness, sir. 

MR. STEPHENSON: I call Dr. Martin. 

JOHN MARTIN, M.D. 

was duly sworn and testified as follows: 

DIRECT EXAMINATION 

BY MR. STEPHENSON: 

Q I think we all are reminded of the 

acoustics here and we all attempt to speak up a 

little bit so the jury can hear us. Would you 

state your full name and address? 

135 

A John Martin, 3706 Halison Avenue, Fairfax, 

Virginia. 

Q Would you state your educational 

background? 

A I graduated from Washington and Lee 

University with. a AB in chemistry and graduated 

from George Washington Medical School with an M.D. 

Q 

A 

Q 

And when did you get your M.D. degree? 

1955. 

Tell me what your work history has been 

24 since that time. 

25 A Well, after I got out of school I interned 
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1 for a year and then I went to work in a clinic at 

2 Fort Meyer in Arlington, Virginia for a couple of 

3 years. And then I established my own practice in 

4 Falls Church and had that general practice for 14 

5 years. And then I closed that on account of my 

6 partner left and had too much work to do, so I wen 

7 back to work at Fort Meyer for a year and then I 

8 went in with a group in Fairfax County for 10 or 1 

9 years, and then I went to another group in 

10 Manassas. 

11 

12 

13 

14 

Q 

A 

Q 

A 

Does that mean other physicians? 

Yes. 

What kind of other physicians? 

These were all general practice, family 

15 practice, same thing. 

16 Q And you did that with the ·first group and 

17 then you go on to another group of physicians? 

18 A Well, I went back to work at Fort Meyer 

19 for a year between that. That was sort of a rest 

20 area. 

21 

22 

23 

24 

25 

Q And then you formed a relationship with 

the second group? 

A Yes. 

Q 

A 

And that went through what period of time 

From '82 to '87. 
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1 

2 

3 

Q And what kind of practice were you engaged 

in? 

A That was family practice. 

4 Q You're licensed as a physician in 

5 Virginia? 

6 A I was, yeah. 

7 Q And have been so licensed from? 

8 A From 1956 until last June I gave-up my 

9 license. 

10 Q And June of 2000? 

11 A Yes. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q Was there any reason other than your 

deciding not to renew it? 

A Yes. Well, mainly, I mean, I wasn't using 

the license to amount to anything, wasn't making 

any money. I wasn't treating patients for money 

and I" didn't really need the license. 

Q Tell me what you have done since the 

practice, what would you say was the time, in '87? 

Yes. A 

Q What have you done in the medical field 

22 since that time? 

23 A Well, I play in a softball league with 

24 several hundred members mostly over 60 years old 

25 and I'm the medical officer for that group. I do 
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1 make up the first aid kits and supervise first aid 

2 and I give a lot of advice and treatment for people 

3 who get injured during the games, which is quite a 

4 few get a lot of injuries. And I've treated 

5 friends and family free over all that time even 

6 though I gave up my license. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

thr~ugh, 

2000? 

A 

pe~ple, 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

And you have continued to do that up 

as a licensed physician up to the year 

Yes, writing prescriptions and treating 

not getting any money for it. 

But as a volunteer effort? 

Yes. 

And still is it a clinical effort? 

Yes. 

Whether or not you get paid? 

Yes. 

And you do that for the softball league? 

Yes. 

And that is more than one team I take it? 

MR. NEWSOME: I just object to leading. 

22 BY MR. STEPHENSON: 

23 Q You are the physician that's the physician 

24 in relation to the league? 

25 A Yes, and I've been teaching first aid 
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classes as it pertains to the softball players. 

Q And you conduct those with some 

regularity? 

A Well, I've done three of them recently, 

5 yeah, four. 

6 Q And that's rela.ted to the league? 

7 A Yes, they're trying to get one person on 

each team to be instructed in first aid. 

Q And so you take members then from a 

representative from each team and conduct the 

class? 

A 

Q 

Yes. 

And what is the nature of the class? 

139 

8 

9 

10 

11 

12 

13 

14 

15 

A Well, any and all types of first aid, 

recognizing serious illnesses and injuries and what 

16 to do with various illnesses and injuries. The 

17 serious ones what to do until the ambulance 

18 arrives, knowing what to do. 

19 Q And do you examine persons who have a need 

20 to be examined? 

21 A Well, if it happens on the field where I 

22 am, yes. 

23 Q And have you been called from your field 

24 to some other field from time to time? 

25 A Yes, we play on a place where there's five 
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1 fields arid I did give cardiac resuscitation to one 

2 player and the other injuries. 

3 Q So those teams are playing in the same 

4 time? 

5 

6 

7 

8 

MR. NEWSOME: I just object to the 

leading, Your Honor. 

A Yes. 

THE COURT: Rephrase you~ q~estion. 

9 BY MR. STEPHENSON: 

Q Do the teams that play in the same time 

frame when you have the five fields? 

A Yes, all at the same time. 

Q Are you known to the team members as the 

team physician? 

A Yes. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q Have you authored any publications relatec 

to any of this 

A Well, in our newsletter I write medical 

articles. I don't know, eight or ten, I guess. I 

20 made up my own first aid manual so it would be 

21 pertinent to softball players, elderly softball 

22 players. 

23 Q And again, the age of the players is in 

24 what range? 

25 A Women from 40 on up and men from SO on up 
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1 and our oldest would be 85 in July, but we have 

2 several over 80. 

3 Q During your time of practice, can you 

4 describe yourself in general practice involving 

5 treating various kinds of medical conditions? 

6 A Yes, anything anybody called me for. 

7 Q And would that include, from time to time, 

8 fractures? 

9 A Yes, I treated quite a few fractures. The 

10 serious ones I referred, but I diagnosed a lot of 

11 them. 

12 Q Is that the process of the general 

13 practitioner? 

14 A Yes, usually you treat minor ones, 

15 fractured fingers, but the more serious ones are 

16 

17 

18 

19 

20 

referred to an orthopedic specialist. 

Q And is that the story of the general 

practice of medicine? 

A Yes, ordinarily. Some doctors do 

develop -- general practitioners do develop more 

21 expertise in one particular line or so, but most of 

22 

23 

24 

25 

them don't treat any serious fractures. 

Q And during your career have you treated 

patients in nursing homes? 

A Yes, quite a bit. I was the on-call 

-728-



1 

2 

3 

4 

JOHN MARTIN, M.D. - Direct 

doctor for one nursing home when I first started 

practice and I went there quite frequently. They 

used to call me for anybody that didn't have a 

regular doctor and otherwise I treated my own 

patients when they were in nursing homes. 

Q And have you been involved with the 

practice of nursing homes in terms of the care? 

142 

5 

6 

7 

8 

9 

A Yes, I admitted patients there and 

followed them up and was in charge of their medical 

care. 10 

11 

12 

13 

14 

Q And did that include calculation of their 

medical records? 

A Yes, it did. 

15 CROSS-EXAMINATION 

16 BY MR. NEWSOME: 

17 Q· Good afternoon, Dr. Martin. Dr. Martin, 

18 isn't it true that you didn't complete a residency 

19 in family practice? 

20 A No, I didn't. They didn't have residency 

21 when I got out of school. 

22 

23 

24 

25 

Q So you completed a residency 

specialty; is that correct? 

A 

Q 

No, that's right. 

And in fact you have no board 
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1 certification of any kind; is that correct? 

2 

3 

A 

Q 

That's correct. 

And you've never been on faculty at a 

4 medical school, correct? 

5 

6 

A 

Q 

No. 

And you've never had any academic 

7 appointment, correct? 

8 A Say that again. 

9 Q Have you ever had any academic 

10 appointments? 

11 

12 

A 

Q 

No. 

And you've never been a medical director 

13 of a nursing horne, correct? 

14 

15 

A 

Q 

Correct. 

Isn't it true that you retired from the 

16 practice of medicine in 1987? 

17 A Well, I retired from having an office and 

18 going in and treating patients on a regular, full 

19 time basis, yeah. 

20 

21 

Q Isn't it true 

THE COURT: I think he answered the 

22 question. 

23 BY MR. NEWSOME: 

.24 Q Isn't it true that the last time you had 

25 privileges at a hospital was 1987? 
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A 

Q 

That's right. 

And isn't it true that your definition of 

3 the standard of care is to do the best care that's 

4 available to give that patient? 

5 

6 

7 

8 

9 

10 

A Yes. 

MR. NEWSOME: I have no more questions. 

THE COURT: Ms. Duley, do you have some 

questions? 

MS. DULEY: Yes, Your Honor. 

11 CROSS-EXAMINATION 

12 BY MS. DULEY: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Good afternoon, Dr. Martin. My name is 

Lisa Duley and I'm representing Heritage Hall. 

Isn't it true that you have not worked in a nursing 

home since 1965? You have not been an on-call 

doctor at a nursing home since 1965? 

A That's true, yeah. 

Q 

A 

Q 

And you have no specialty in geriatrics? 

No. 

You've never drafted a care plan for a 

nursing home, correct? 

A Not for a whole nursing home, no. 

Q I mean for a patient in a nursing home 

25 you've never drafted a care plan? 

-731-

44 



JOHN MARTIN, M.D. - Cross 

1 

2 

A 

Q 

3 correct? 

I mean I've written the orders. 

But you've never drafted a care plan, 

145 

4 A I guess you could say that, yeah. I'm not 

5 sure what you mean by what kind of a care plan. 

6 Q Do you remember having your deposition 

7 taken on September 3rd, 1998? 

8 A Yes. 

9 Q And do you remember being put under oath 

10 at that time? 

11 

12 

A 

Q 

Yes. 

And do you remember being asked the 

13 following question and giving the following answer: 

14 "Have you ever drafted a care plan? 11 

15 "Not for a nursing home, no." 

16 A I was speaking of the whole nursing home, 

17 I wasn't speaking of my own patients. When I admit 

18 a patient, I tell them what to do. 

19 Q But you don't draft the care plan, 

20 correct? 

21 THE COURT: I don't think he understands 

22 because I don't. 

23 BY MR. STEPHENSON: 

24 

25 

Q 

A 

You write orders for the patient, correct? 

Yes. 
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1 Q But you don't write the life care plan 

2 that the nursing home nurses implement, that's done 

3 by the nursing home, correct? 

4 A Not at any nursing home that I went to, 

5 that I can think of. I mean they have standing 

6 orders. 

7 Q The only thing you've drafted for the 

8 nursing home are your orders, correct? 

9 A That's right. 

10 Q And you are not familiar with the standar 

11 of care in a nursing home, correct? 

12 A That's not correct, no. 

13 Q Do you remember having your deposition 

14 taken on September 3rd, 1998? 

15 A Yes. 

16 Q And you were put under oath at that time? 

17 A Yes. 

18 Q And do you remember being asked this 

19 question and giving the following answer: "Are 

20 there any standards for what must be included in 

21 the care plan?" 

22 Answer: 11 I don't know about nursing hom,e 

23 standards, no." 

24 Do you remember giving that answer? 

25 A I don't remember it specifically, but rea~ 
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1 that again. 

2 Q The question was, "Are there any standards 

3 for what must be included in a care plan?" 

4 

5 

6 

Answer: 

standards." 

"I don't know about nursing home 

A I'm not sure what I meant by that. I 

7 think I was thinking about the state requirements 

8 for various general items in a nursing -hom~ is the 

9 only thing I can think of what I meant. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And you've never been on a quality 

assurance committee of a nursing home, correct? 

A No. 

MS. DULEY: I don't have any further 

questions, Your Honor. 

THE COURT: Thank you. Show the jury into 

the jury room, please, sheriff. I didn't wait 

until you moved his qualification as an 

expert, but I thought we'd remove the jury 

before we do that. 

MR. STEPHENSON: I so move. 

THE COURT: Yes, sir. Any objections to 

Dr. Martin being qualified as an expert? 

MR. NEWSOME: Yes, Your Honor. 

MS. DULEY: Yes, Your Honor. 

MR. NEWSOME: Your Honor, the motion that 
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we had was similar to the motion that we had 

yesterday. As the Court's aware that under 

8.01-581.20 in order to testify as an expert 

witness, the expert must of had he'll be 

]48 

qualified as to an expert on the standard of 

care if he demonstrates expert knowledge of 

the standards of the defendant's speciality 

and what conforms or fails to conform to those 

standards and if he's had active clinical 

pr~ctice in the defendant's specialty or 

related field of medicine within one year of 

the alleged act or omission that form the 

basis of the action. 

I think it's fairly clear from 

Dr. Martin's testimony that he has been 

retired from the practice of medicine since 

1987. He has not seen any patients for pay 

and the only medically related work that he's 

done has been with seeing family members, 

friends and also 'working, being the softball 

doctor. And Your Honor, clearly that's not a 

clinical practice. Period. It's clearly not 

a clinical practice in family practice or any 

related field of medicine. 

Clearly he's not doing anything 
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approaching what a family practice physician 

is doing right now or was doing at the 

relevant time. The witness testified two 

149 

things, that he's been retired and he said he 

didn't have an active clinidal practice and I 

think given the dictates of 8.01-581.20, his 

own testimony made it clear that he does not 

qualify as an expert in this case,· Your Honor. 

THE COURT: Ms. Duley. 

MS. DULEY: Your Honor, of course I would 

join in everything that Mr. Newsome has said 

in addition to the fact he's had to have an 

active clinical practice in the defendant's 

specialty or related field. Certainly taking 

care of softball members, softball team 

members is not a related field to a nursing 

home. He's testified that the last time he 

was an on-call doctor at a nursing home was 

1965 and certainly the standard of care has 

changed since 1965. On those bases we would 

ask that he be excluded. 

MR. NEWSOME: I really neglected because I 

thought it was so clear from my standpoint 

regarding active clinical practice. I believe 

an additional basis for disqualifying this 
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witness, he does not have a knowledge of the 

standard of care. I believe I asked him what 

his definition of the standard of care was and 

he said it's to provide the best care that's 

available to give that patient. That's not 

what the standard of care requires. As the 

Court's well aware it's what a reasonably 

prudent family physician would do under the 

circumstances. So to the extent he's given a 

presumption of knowing what the standard of 

care is, he's rebutted that presumption by hi 

own testimony here at trial. So any opinions 

that he would give would be based upon 

erroneous understanding of the standard of 

care and on that additional basis Dr. Martin 

does not qualify. 

MR. STEPHENSON: I thought when 

Mr. Newsome made all those representations to 

the jury that he had qualified him as a 

physician that didn't have the renown that's 

planning to introduce, he's certainly 

presented him to the jury as an expert. I 

don't know anything in that statute that reads 

that you have to conduct your clinical 

practice for great pay and I think it's 

-737-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JOHN MARTIN, M.D. - Cross 

commendable that we have a physician that is 

willing to devote himself, after satisfying 

his financial requirements through a 

successful career, to providing medical 

service to a particular group of people in 

society that I'm sure are very grateful and 

look up to him for that. 

151 

He has testified that in the league of 

some several hundred ballplayers that are 

elderly ballplayers and they're certainly the 

same kind of aged person that we're talking 

about dealing with and having to deal with the 

various things that happen to people on the 

ball field, not just getting injured by 

sliding into someone and getting hit by a 

ball, but also other things that occur to 

people when they reach that age, and·.th~t he's 

there and he's given instruction on first aid 

and how to manage that. And they have 

representatives from the various teams in the 

league that attend his lectures on that and 

that he's formulated and written a first aid 

manual to deal with the care. That certainly 

is a practice of medicine that I hope we have 

some people engaged in and we don't have to 

-738-



JOHN MARTIN, M.D. - Cross 52 

I 

2 

3 

1 pat 

that 

worry about our going in and continuing to 

exceptional price for service. 

I don't think there's any requirement 

4 says the clinical practice can only be done 

5 when you're receiving pay. So I think the 

6 witness has demonstrated his long-standing 

7 qualifications in the general practice of 

8 medicine and has enhanced those in his later 

9 years that he's able to devote attention to 

10 when he is involved in being a physician in a 

11 multi-hundred person ball league. 

12 THE COURT: Thank you, sir. The question 

13 here is whether Dr. Martin can be qualified as 

14 an expert in the defendant's specialty. 

15 Dr. Martin testifies to having been a GP and 

16 still is without an active clinical practice 

17 and what we're talking about here is whether 

18 he can be qualified to offer an opinion as to 

19 the standard of care involved in this case. 

20 It's interesting to listen to him, I 

21 admire what Dr. Martin does. I think it would 

22 be fun, practice medicine without having to 

23 make a big salary and pay a big staff. He's 

24 dealing with seniors and hundreds of them he 

25 testifies to. He's dealing with healthy 
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seniors, healthy enough that they want to play 

softball, go out and romp and play and have a 

good time and that's not the same thing. The 

Court cannot qualify Dr. Martin, as much as it 

admires him and admires what he does, can't 

qualify him to offer an opinion as to the 

standard of care involved in this case, the 

standard of care for treatment of geriatric 

patients in a nursing· home for he's never done 

it except perhaps a year back in the '60s and 

that won't do in this case. I cannot let him 

testify, Mr. Stephenson. 

MR. STEPHENSON: Respectfully note my 

exception. 

THE COURT: Your exception is noted. 

Thank you, Dr. Martin. Bring ~he jury back 

in. Your next witness, Mr. Stephenson. 

MR. STEPHENSON: I call Mr. Perdieu. 

HORACE PERDIEU 

was duly sworn and testified as follows: 

23 DIRECT EXAMINATION 

24 BY MR. STEPHENSON: 

25 Q Mr. Perdieu, would you state your name and 
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1 address, please? 

2 A My name is Horace Perdieu, I live at 9111 

3 Old Lafayette Drive in Mechanicsville, Virginia. 

4 Q What was your relationship to Lucille 

5 Overton? 

6 A Ms. Overton was my mother. 

7 Q And your mother's now deceased? 

8 A My mother is deceased. 

9 Q When did she die? 

10 A October 16th, 1999. 

11 Q You are the personal representative of her 

12 estate? 

13 A I am. 

14 Q And you're here in that capacity? 

15 A I'm here in that capacity. 

16 Q .Directi~g your ·attention to 1994 and 1995 

17 time frame, tell me about your mother's general 

18 condition at that time. 

19 A When she was released from Johnston-Willis 

20 for an operation of a bowel obstruction, the social 

21 worker at Johnston-Willis had assisted me in 

22 finding a Medicare/Medicaid bed in a nursing home. 

23 This nursing home that I selected was Heritage Hall 

24 since it was in Blackstone, Virginia and that's 

25 where she was from. 
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Q And did she have some condition for which 

she had first been hospitalized at Johnston-Willis 

Hospital? 

A Her condition was bowel obstruction and 

she had been treated by the Blackstone Family 

Practice and they had given her a prescription for 

castor oil for which when she went in to 

Johnston-Willis. They had to pump her .stomach and 

9 everything in order to 

10 

11 

MS. PHARR: 

THE COURT: 

12 have to do --

13 BY MR. STEPHENSON: 

Objection, Your Honor. 

Sustained. What does this 

155 

14 Q I just want you to generally say where she 

15 was before you then proceeded to have her moved to 

16 Heritage Hall. 

17 A She was at Johnston-Willis and when she 

18 was released on the 4th she was, which I took her 

19 to Heritage Hall on the 4th of January with the 

20 

21 

assistance of my cousin from Blackstone and she 

walked into Heritage Hall. I had the papers that 

22 Johnston-Willis gave me for her release and for her 

23 care that was required. I met with I believe a 

24 Ms. Chris Orange who was the admissions director at 

25 which time we went over the interest agreements or 
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1 mission agreements which included medical 

2 assistance, care of a physician, resident rights 

3 and freedom from abuse. At that time we were giver 

4 somewhat of a tour of Heritage Hall as far as the 

5 dining room, different rooms that she could go in 

6 to meditate and of course the room that she was 

7 eventually assigned to. 

8 Q You took transfer records from 

9 Johnston-Willis Hospital with you when you took 

10 your mother to Heritage Hall? 

11 A That's correct. 

12 MR. STEPHENSON: I'd like to mark this 

13 exhibit. 

14 BY MR. STEPHENSON: 

15 Q Is this a package of documents that you 

16 took to Heritage Hall from Johnston-Willis? 

17 A This appears to be the package that I 

18 took. I did not really review the package that 

19 Johnston-Willis gave me that closely. 

20 MR. STEPHENSON: I did want to proffer the 

21 transfer records as an exhibit. 

22 THE COURT: This is transfer records from 

23 Johnston-Willis to Heritage Hall. 

24 

25 

MS. DULEY: We would object on a number on 

bases. First of all, they're not the transfe~ 
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records and a number of people have testified 

to that in deposition in addition to the fact 

they are hearsay. Mr. Perdieu did not write 

them and to my knowledge the person who did is 

not going to be here. 

MR. STEPHENSON: Your Honor, that's 

certainly a mystery to me that people have 

testified that these are not the transfer 

records in a deposition. This is the first 

I've heard of that and these are records that 

were delivered to me by Heritage Hall, again, 

in the production of the documents that 

constituted part of their records. 

where I got them from. 

That's 

MS. DULEY: Your Honor, they were 

generated by Johnston-Willis, they were not 

generated by Heritage Hall .. · They are not 

business records of Heritage Hall. The fact 

that we produced them in evidence certainly 

does not make them admissible. Produced them 

in discovery, I'm sorry. 

THE COURT: Mr. Stephenson, this document 

appears to me to have been generated for the 

purpose of showing Mrs. Overton to be 

qualified Medicare or Medicaid-wise for 
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nursing home care. I don't see where it evenll 

mentions Heritage Hall. It just mentions her 

condition at Johnston-Willis and the care tha 

they needed for her which makes them say she l 
needs to be in a nursing home, which qualifie 

her for Medicare. 

MR. STEPHENSON: I agree that's part of 

the process, but they are documents that are 

the customary transfer documents that are 

delivered to the institution to which she's 

transferred. 

THE COURT: But they're not Heritage 

Hall's documents. They happen to be in their 

files because they came with her. 

MR. STEPHENSON: And I submit they're part 

of the medical records that pertain to 

Mrs. Overton that is admitted for the care and 

admitted at the time that she is to start 

receiving that Medicare based on those 

conditions and the conditions for which she is 

being treated, and her care is totally 

connected to the factors that were involved in 

her being so eligible and seeking that care. 

THE COURT: My problem with it is it 

doesn't purport to tell Heritage Hall what 
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they need to do. 

MR. STEPHENSON: It certainly advises them 

of conditions that are very relevant to what 

he·r needs are for care, and if they're taking 

her in to receive Medicare payments, they have 

a duty under the statutes to give her that 

care responding to what the care needs are. 

THE COURT: Th.is doesn't say what. ca.re she 

needs, it says what her problems are. I don't 

think it can be admitted as a Heritage Hall 

document. 

MR. STEPHENSON: I didn't offer it to be a 

Heritage Hall document, I proffered the 

exhibit to show that Heritage Hall was on 

notice of these conditions of Mrs. Overton at 

the time she was admitted there for care and 

her care plan certainly should have included 

this history of her assessment of her needs. 

THE COURT: Do we know that it did not? 

MR. STEPHENSON: I certainly have every 

evidence that's flowing in showing that they 

didn't provide care corresponding to the needs 

for care that were indicated in her needing 

the assistance in the six areas of the seven. 

MS. DULEY: Your Honor, I'm going to 
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object, he's making an argument. It sounds to 

me like he's making a closing argument. 

MR. NEWSOME: The jury is hearing all 

this. 

THE COURT: Unless they understood it 

better than I do, it doesn't matter. I still 

view it as a transfer document that I don't 

see how it has any relevance to her care. It 

has relevance to the transfer and the 

requirements for transfer Medicare-wise. 

Period. 

MR. STEPHENSON: I submit for the record 

that when these transfer documents accompany 

the person that becomes a resident, that 

that's part of the medical history that guides 

them in determining her immediate needs for 

care and when she's admitted as a person 

suffering from dementia, confused and needs 

assistance in ambulating and in all of the 

daily life activities, that they're on notice 

that she needs that kind of care coming in anc 

when they don't provide it 

THE COURT: The reason for the objection 

is it's not a Heritage Hall document which is 

a roundabout way of saying it's hearsay. It 
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1 can't come in through Heritage Hall as 

2 business records. I ask the jury to disregard 

3 all this discussion if you listened to it. 

4 BY MR. STEPHENSON: 

5 Q Mr. Perdieu, I'm going to mark another 

6 document. 

7 THE CLERK: Do you want to say 7? 

8 THE COURT: Make this one 7 and show that 

9 that 6 was not allowed. 

10 MR. STEPHENSON: I'll deal with the other 

11 six numbers later. 

12 (Exhibit 7: Admission sheet) 

13 BY MR. STEPHENSON: 

14 Q Mr. Perdieu, I show you what has been 

15 marked as Plaintiff's Exhibit No. 7, and it's 

16 identified as the admission sheet, and ask you if 

·17 you can identify that document? 

18 A Yes, this is the document that the 

19 administrator and I went over during her admission 

20 to Heritage Hall. 

21 Q And this was the admission agreement? 

22 A It was. I might add that the reason that 

23 I had to have the other responsible people because 

24 I was living in Fairfax at that time and so my 

25 cousin was placed on as a responsible person to be 
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1 contacted as well as my uncle who is in Crewe, 

2 Virginia. 

3 Q And so they appear on the document? 

4 A Yes, they appear on the document. 

5 Q Who executed the document? 

6 A Chris Orange executed the document for me. 

7 Q On behalf of Heritage Hall? 

8 A That's correct. 

9 Q And then you also executed it on behalf of 

10 your mother? 

11 A That's correct. 

12 MR. STEPHENSON: I offer that as 

13 plaintiff's next exhibit. 

14 THE COURT: Have you seen this? Do you 

15 know what it is. 

16 MS. DULEY: Yes, we have, Your Honor, and 

17 we would object on the basis on who Chris 

18 Orange is, whether she had the ability to bind 

19 Heritage Hall. I believe in order for a 

20 contract to come in we have to have testimony 

21 from both parties of the contract and at this 

22 point we have had no testimony from Heritage 

23 Hall to qualify this document. 

24 MR. STEPHENSON: I • m really surprised that
1 

• I 

25 now Heritage Hall takes the position that they\ 
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1 not have admitted Mrs. Overton there. 

2 THE COURT: That's what it sounds like. 

3 Overrule the objection. You may proceed. 

4 BY MR. STEPHENSON: 

5 Q Mr. Perdieu, the admission agreement 

6 contained attachments to it that are shown in the 

7 pages that go through the page with the signatures? 

8 A Yes, sir. 

9 Q And did you expect that you had the 

10 advantage of what the recitals were within the 

11 agreement regarding the obligations of Heritage 

12 Hall? 

13 A Yes, I expected for them to treat my 

14 mother for whatever she needed to be treated and 

15 when I read about the medical assistance that they 

16 provide, civil rights provisions for the patient's 

17 rights, I felt therefore she was leaving one 

18 facility going to another facility for treatment 

19 and I expected the next facility to treat her as if 

20 she just had been in the first facility. 

21 Q Can you describe the condition of your 

22 mother, Mrs. Overton, at the time she came to 

23 Heritage Hall on the 4th of January, 1995? 

24 A My mother walked into Heritage Hall, she 

25 walked around, reviewed the dining room, the room 
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1 that she was going to be assigned to. She was not 

2 released from Johnston-Willis for almost a month 

3 after she'd had the operation for them to make sure 

4 that her bowel movement was okay and that she was 

5 feeding and that she was generally in pretty good 

6 health. 

7 Q How was she mentally? 

8 A Mentally I think that she was somewhat 

9 confused, which I understand happens to a lot of 

10 older people when they're put under for an 

11 operation, but eventually they supposedly will come 

12 out of it. And I did not feel that her length of 

13 stay at Heritage Hall would be very long because we 

14 were hoping to put her back into her home and have 

15 some home care. 

16 Q Did you stay around anytime after you 

17 brought your mother to Heritage Hall? 

18 A Yes, I was around in that period for 

19 approximately a week and a half. I would come down 

20 from Fairfax, Virginia to my hunting club in 

21 Dinwiddie and I would hunt during the deer season 

22 or rabbit season. 

23 Q During that time period did you visit with 
I 

24 

25 

your mother? I 

A I visited my mother several days, at leas~ 
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1 every other day to make sure that she was okay and 

2 make sure she was getting acclimated to her new 

3 surroundings. And we discussed her having a TV in 

4 her room and the comforts that I set up for her, a 

5 chair if that's what she wanted, one of the chairs 

165 

6 from her home. She was in good condition. She was 

7 eating well. She had her strength back somewhat 

8 and she was getting around well. My· mother. always 

9 did shuffle. She doesn't walk like a lot of us do, 

10 but she shuffles. 

11 Q Did there come a time that you left this 

12 area and went back to your home? 

13 A On the 20th of January of '95 my wife 

14 received a call from Heritage Hall that my mother 

15 had fallen, she had been checked by a doctor and 

16 she was okay. My wife contacted me, I had planned 

17 to go home that day anyhow, she contacted me and I 

18 went by Heritage Hall to check on her. When I 

19 stopped at Heritage Hall I found mom to be 

20 sleeping, resting, so I talked to the nurse at 

21 Heritage Hall and again was assured that she was 

22 okay. 

23 

24 

Q 

A 

And what did you do? 

Then I went home. The following day on 

25 the 21st I received a call from Heritage Hall that 
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1 my mother had fallen again, this time in the d
. . I 
~n~ng 

2 room. She'd been checked by a doctor, but she was 

3 okay. 

4 Q And you accepted that report? 

5 A I accepted that and I continued to call 

6 Heritage Hall, I wouldn't say every other day, but 

7 about three or four different times between the 

8 21~t and the. ·30th just .to find out how she was 

9 doing. I would talk to the nurse and I hadn't 

10 heard the term yet nurse's aide or whatever they 

11 are when they're not a full-fledged nurse, but I 

12 would try always to talk to the nurse in charge of 

13 her at that time. They assured me that she was 

14 doing okay, that they were dressing her and taking 

15 her to the dining room for her meals, for breakfast 

16 and lunch, but she was having her dinner meal in 

17 her room. I had recei~ed a call from my cousin who 

18 had visited my mother during that time frame and 

19 she was a little concerned --

20 MS. DULEY: Objection, Your Honor, it.'s 

21 hearsay. He can't testify as to the thoughts 

22 and comments of his cousin. 

23 MR. STEPHENSON: Let me say that the 

24 witness is not testifying to show the truth of 

25 the utterance that he got from his cousin, but 
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1 

2 

3 

4 

5 

6 

7 

8 

only how he came to have some information that 

prompted him to do something. 

THE COURT: How about you try to rephrase 

it so it's because of what she said I did so 

and so instead of giving us what the lady 

said. 

BY MR. STEPHENSON: 

Q Aside from what was said to you, did you 

9 have some information that caused you to do 

10 something else? 

11 A Well, whenever I called Heritage Hall I 

12 would be assured that my mother was doing all 

13 right. I talked to my cousin who informed me 

14 MS. DULEY: Objection. 

15 THE COURT: What your cousin said is 

16 hearsay. Tell us what you did in response to 

17 what she told you. 

18 A In response to what my cousin told me, I 

19 began to be concerned that my mother was having a 

20 problem at Heritage Hall. So on the 30th of 

21 January around 2:30p.m. I arrived at Heritage Hall 

22 and took in a television for my mother. She was on 

23 the bed asleep on top of her bed with a sheet 

24 pulled up with nothing on from her waist below. I 

25 talked to the maintenance man at Heritage Hall 
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about hooking up the TV and I didn't want to wake 

my mother so I left. I returned again around four 

o'clock p.m. at which time my mother was still 

asleep. I went to the nurse's station and I asked 

them about her eating and about her medicine. I 

was concerned to make sure that they were giving 

her thyroid medicine and I wanted to find out if 

they were giving her any other medicine that may 

make her sleepy, drowsy·or not very active. I was 

told that they were giving her Benadryl, that she 

1 6 8 

was taking her thyroid medicine. Again, I was told 

that she was having her meals in the dining hall, 

however she was being fed. She wasn't feeding 

herself. This again was an alert that concerned me 

because when I left her she was feeding herself. 

Q And then what else occurred, if anything? 

A I again met at Heritage Hall after talking 

18 to the nurse and I returned around 6 p.m. that 

19 

20 

21 

22 

23 

24 

25 

afternoon as I wanted to talk to my mother as well 

as see how she was being fed. As I proceeded to 

her room there was, and I don't think it was a 

nurse, I think it was a nurse's aide, trying to 

feed her. My mother was laying on her side without 

her eyes open and they were trying to coax her to 

eat. She was not talking, she would mumble a 
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1 little bit, but that was about it. I observed the 

2 food on her tray to be whole vegetables, mashed 

3 potatoes and some meat that was cut up into some 

4 big chunks, some small bites. 

5 I observed my mother eating one-half of a 

6 spoon of mashed potatoes and she choked on that. 

7 They then tried to give her some milk which she 

8 wouldn't drink because she didn't like milk, so I 

9 suggested that she have iced tea. She did take 

169 

10 three or four sips of the iced tea and at that time 

11 another assistant came into the room and the first 

12 lady that was there trying to feed her told her 

13 that she wasn't eating very well and I think she 

14 indicated it was about time for her to have dinner? 

15 And so the second person said well, you go and I'll 

16 finish up feeding your mother. 

17 · My mother did not take any food from the 

18 second person that carne in and she was pretty quick 

19 to wrap up the food tray, and at that time I asked 

20 the second person that had just left came back in 

21 for a few minutes, I asked them both why my 

22 mother's false teeth had not been put in if they 

23 expected for her to eat the meal. They looked at 

24 each other and one of them answered either it was 

25 their first time with her or second time with her 
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1 as evidently they rotate the people at Heritage 

2 Hall from one end of the hall to the other end of 

3 the hall and they said they were not familiar with 

4 my mother. I could see the little round cup which 

5 held her false teeth sitting by the tray of food 

6 and I pointed that out to them at which time they 

7 looked at each other and rolled their eyes. 

8 By this t.ime I was beginning to be and 

9 become more upset than I already was. I asked to 

10 see the head nurse, so one of the ladies went to 

11 find the head nurse to bring back to talk to me. 

12 During that period of time my mother had not said a 
I 

13 word to me or hardly opened her eyes, but she heard 

14 my voice talking and she did open her eyes and she 

15 made a statement like --

16 MS. DULEY: Objection, Your Honor. 

17 MR. STEPHENSON: I would take the position 

h h . · d h' · I t at t ~s ~s a res geste statement an t ~s ~s 18 

19 a lady that is now expired and she made a 

20 comment to him that it is admissible. We had 

21 some discussion about this. 

22 THE COURT: I'll allow him to say what she 

23 said. 

24 A The statement which she said t.o me is "No 

25 one should have to go through this," which I took 
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1 to mean 

2 THE COURT: No, I don't think I should 

allow it to go any farther. 

MR. STEPHENSON: I don't think he's 

planning to, Your Honor. 

THE COURT: Well, he was. 

BY MR. STEPHENSON: 

171 

3 

4 

5 

6 

7 

8 

9 

Q Just tell. me .what that prompted you to do. 

10 

11 

12 

A That statement, I was still waiting for 

the nurse to come back to see me. The person who 

went to get the head nurse returned and asked me if 

I was going to be there for another 30 or 40 

13 minutes as I believe she said that the nurse was 

14 eating. I said I probably will be here for the 

15 next 30 or 40 minutes, but the longer I stayed 

16 there and look at my mother and felt in my mind 

17 that she was suffering, I left ·before I would say 

18 something that I didn't want to say. And I didn't 

19 want to make a scene at the nursing home. 

20 That night I didn't sleep at all, so the 

21 next morning on the 31st of January I returned to 

22 Heritage Hall about 7:30 or 7:45. The doors were 

23 still locked and I had a janitor let me in. I went 

24 to my mother's room, she was still in bed sleeping, 

25 I then went to the nurse's station and told them 
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1 that I wanted my mother seen by a doctor that day, 

2 that morning and that I would be back that morning 

3 to find out what the outcome was. I told the nurse 

4 that I was concerned because the coloring of my 

5 mother was not what I felt to be right and I felt 

6 that she was in pain. The nurse told me, 

7 recommended to me to come back between 9:00 and 

8 12: o o, that was ·the normal time that the doctors 

9 made the rounds ·at the Heritage Hall. 

10 I left and I returned at 10:30 a.m. As I 

11 

12 

13 

14 

15 

'16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

entered my mother's room one of the aides there 

said that the nurse and doctor would like to see m: 

at the nurse's station. As I proceeded down the 

hallway I met Dr. Stuart White who I knew and he 

knew me. We had a brief discussion on the fact 

that he and Dr. Damewood. 

MS. DULEY: Objection, Your Honor, this is 

hearsay. The doctors are not employees of 

Heritage Hall. 

THE COURT: Unless he starts to quote 

them, I don't have anything to rule on. 

MS. DULEY: I thought he was about to. 

MR. STEPHENSON: I believe the doctors 

were employees of defendant Blackstone Family 

Practice. 

-759-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HORACE PERDIEU - Direct 

THE COURT: So. 

MR. STEPHENSON: So the witness is also 

addressing all of the _issues that involve the 

respective defendants. He's saying that he 

met doctors there who were --

THE COURT: The objection was to what he 

was going to say the doctors said. 

hearsay objection. 

It's a 

MR. STEPHENSON: But the objection, Your 

Honor, was based on there being some 

independent parties and I'm saying if they're 

doctors with Blackstone Family Practice, 

they're also employees of the entity that's a 

defendant. I think he can talk about what 

employees of the entity says. 

THE COURT: Still an out-of-court 

statement, isn't it? 

MR. STEPHENSON: I'm thinking discussions 

that he had with employees of a defendant 

attributable to the defendant. Same as an 

individual defendant, a corporate defendant 

employees can speak for the entity. Just as 

any nurse could make the statement on behalf 

of Heritage Hall. He was in Heritage Hall, 

but we have the interrelationship between 
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Heritage Hall and Blackstone Family Practice. 

THE COURT: Objection is to hearsay. 

MR. STEPHENSON: I understand, and I think 

that's an exception to the hearsay rule that 

employees of an entity that is a defendant, 

what they say is not subject to the hearsay 

objection. 

THE COURT: Do you have anything to say to 

that? 

MS. PHARR: Your Honor, as far as there is 

no employee comment hearsay exception. If 

he's going to proffer testimony about what the 

doctor said, it's irrelevant who employed 

them. It's an out-of-court statement made to 

show the truth of the matter asserted 

therefore it's hearsay and he hasn't presented 

an exception to the court that's recognized 

under Virginia law. 

THE COURT: Do you have any authority for 

it, Mr. Stephenson? 

MR. STEPHENSON: I thought that was a 

basic rule of evidence. 

THE COURT: I don't know of an exception 

that would allow it. 

MR. STEPHENSON: I don't need to have him 
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1 do that because we can take him on in steps, 

2 so I would not press that issue. 

3 BY MR. STEPHENSON: 

4 Q Tell me then what occurred next in terms 

5 of anything that involved your mother's health. 

6 A I went to the nurse's station and I met 

7 with Dr. Damewood in a private room there at 

8 Heritage Hall. Am I permitted to say what I said 

9 to him? 

10 

11 

12 

13 

14 

15 

Q 

A 

Did you know who Dr. Damewood was? 

No. 

Q It was not a doctor that you had engaged 

at any time to serve your mother? 

A 

Q 

No, sir. 

Then tell me what occurred, and if you 

16 tell me that without saying what Dr. Damewood said 

17· at· that moment, try to ·do that. 

18 

19 

20 

21 

22 

23 

24 

25 

A Dr. Damewood told me that 

MS. PHARR: 

hearsay. 

Objection, Your Honor, 

THE COURT: Now I have a question as to 

whether it's offered for the truth of it. If 

it gets us moving along, I don't see where 

it's harmful. 

MR. STEPHENSON: Moreover I think we have 
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a medical record involving Dr. Damewood. 

MS. PHARR: And that medical record is 

also hearsay. If Mr. Stephenson wants to make 

a proffer as to what this witness is going to 

say. 

THE COURT: Let's do that. Take the jury 

out, please. Do you want to proffer what he 

would say? 

MR. STEPHENSON: Yes, what was the 

conversation that you had with Dr. Damewood? 

THE WITNESS: Dr. Damewood informed me 

that he and Dr. White had given my mother an 

enema because she was still having problems 

with her bowels. He said that she had some 

soreness based on his examination of her and 

he thought that we should have an x-ray made. 

And I told Dr. Damewood that I certainly 

agreed that an x-ray be made, and at that same 

time I told him I had some concerns about what 

type of medicine was being given to my mother 

as well as if she was being fed properly. Andr 

I mentioned the Benadryl to him and I said I 

don't know if that may have had an effect or 

not on her falling. He said, 11 Well, she's no"W 

off of Benadryl, but it would be hard to prov~ 
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that that had anything to do with her 

falling." 

177 

Once we agreed on the x-ray, he couldn't 

tell me exactly what time that this would be 

performed and the x-rays read, so I gave him a 

telephone number that I could be reached after 

the x-rays were completed. He said, "Well, I 

should be around because I may have to make 

some decision based on the x-rays." 

At that time he also proceeded to tell me 

a story about his mother or mother-in-law who 

I think had fallen and it was about three days 

or something like that later before they found 

out that she had a broken hip. Well, we 

didn't have much to say anymore on that, 

left there with the impression he already 

pretty well figured that my mother had a 

broken hip. 

but I 

I left Heritage Hall and around 2:45 p.m. 

Dr. Rosenbaum's office called and I believe it 

was Dr. Rosenbaum that talked to me on the 

phone and indicated that he had read my 

mother's x-ray and that she indeed did have a 

fracture. The recommendation was that she be 

put in the ambulance and sent to 
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Johnston-Willis for treatment, and I certainl) 

agreed with that, also. I then left where I 

was at, came to Heritage Hall and the 

ambulance was already there getting ready to 

load her into the ambulance. 

MR. STEPHENSON: I think he's gone beyond 

what's being proffered in terms of the 

conve·rs~t ion. 

THE COURT: And you object to everything 

with Dr. Damewood? 

MS. PHARR: Based on the testimony we 

object to the conversation Mr. Perdieu had 

with Dr. Damewood about the story he tells 

about his mother. 

THE COURT: How about the fact that he 

told him that she needed an x-ray? 

MS. PHARR: 

THE COURT: 

Have no objection to that. 

I thought that's what was 

going to be said and I couldn't see why you 

objected to it when everybody knows that that 

was done. 

MS. PHARR: We objected because we knew in 

his deposition that he had that conversation 

with Dr. Damewood. 

THE COURT: I think the limited part of it 
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that deals with the fact that he informed 

Mr. Perdieu that he thought his mother ought 

to be x-rayed and that was done and it was 

positive is fine, but the rest of it should 

not be given to the jury. 

179 

MR. STEPHENSON: You understand the limit, 

not testifying or give your testimony to the 

jury about his comment about something that 

happened to his mother? 

THE WITNESS: Certainly. 

THE COURT: Just that you met with him and 

that he informed you that he thought your 

mother should be x-rayed, you agreed, it was 

done and she had a broken hip. 

THE WITNESS: I certainly will try. 

THE COURT: Bring the jury back in. 

BY MR. STEPHENSON: 

Q Mr. Perdieu, we were in the process of 

19 talking about the conversations that ensued with 

20 Dr. Damewood. Can you tell the jury, please, what 

21 occurred in that discussion time on January 31st of 

22 

23 

1995? 

A I started back with the fact that I went 

24 to the nurse's station and Dr. Damewood was there 

25 and we went into a room where we would not be 
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1 disturbed. And at that time he informed me that 

2 they had given my mother an enema because she was 

3 still having bowel problems and that she had some 

4 

5 

·6 

soreness. After he examined her he determined thaf 

and that he recommended that an x-ray be performed~ 
I certainly agreed with the x-ray and I also state~ 

7 some other concerns to him that I thought that my 

8 mother's color wasn't good. I didn't think that 

9 she was maybe eating properly because she seemed t~ 

10 be malnourished to me. 

11 With that agreement that the x-rays be 

12 taken, I provided Dr. Damewood with a telephone 

13 

14 

15 

16 

number that I could be reached since they did not 

have a time, did not know how long it would take to 

do the x-ray and read the x-ray and I left Heritage 

Hall. About 2:45 that same afternoon I was 

17 contacted by Dr. Rosenbaum's office and I think it 

18 was Dr. Rosenbaum that talked to me and said that 

19 he had read her x-ray and indeed she did have a 

20 broken hip. His recommendation was that she go to 

21 the hospital in an ambulance and I agreed with 

22 that, too. 

23 By the time I arrived at Heritage Hall, 

24 the ambulance had been summoned, she was on the 

25 stretcher and they were getting ready to load her 
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into the ambulance to take her to Johnston-Willis 

Hospital. I followed the ambulance to 

Johnston-Willis. I was able to get into the 

1 

2 

3 

4 

5 

6 

7 

8 

9 

emergency room about 30 minutes after my mother had 

been admitted and she was examined by a doctor at 

the emergency room who indicated to me that she 

appeared to be very weak and that --

10 

11 

12 

13 

14 

15 

16 

17 

Q What was your observation of your mother 

in terms of her weakness, if you had such an 

observation? 

A I had observed my mother as being what I 

felt to be very weak to the point that she wasn't 

even talking anymore much less trying to lift her 

head or to eat or whatever. The doctor at the 

emergency room informed me that he had checked her 

over. 

Q Was she admitted into Johnston-Willis 

18 Hospital? 

19 A Yes, and that he had called Dr. Burkhart 

20 who would be the doctor who performed the surgery. 

21 Dr. Burkhart did arrive and he examined my mother 

22 and at that time he informed me that before that 

23 they could do an operation, because she was weak 

24 and dehydrated, that they would have to build her 

25 system up. He also told me at that time --
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1 MS. DULEY: Objection, Your Honor. 

2 THE COURT: Sustained. 

3 BY MR. STEPHENSON: 

4 Q Let's stop at what he told you at that 

5 time and just tell me what you observed and what 

6 happened and the aftermath of that including your 

7 mother's receiving surgery and then what occurred 

8 after she was recovering from the surgery at 

9 Johnston-Willis Hospital and what happened to her 

10 next. 

11 A On 1 February Dr. Burkhart performed the 

12 surgery in the afternoon. My mother had a cardiac 

13 arrest for which they used lifesaving support to 

14 bring her back. They then completed the operation 

15 on her hip as she was placed in intensive care for 

16 two and a half days before she was sent to the 

17 fourth floor to recuperate from the operation. 

18 Q And she stayed in Johnston-Willis for a 

19 while after that? 

20 A She stayed in Johnston-Willis until 

21 February 8th of '95 at which time the social worker 

22 during the period she was in the hospital had 

23 assisted me again in finding another nursing home 

24 that she could go to and at this particular time I 

25 wanted her closer to me and I definitely didn't 
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want to go back to Heritage Hall. 

Q So where did she go? 

A We were able to get her into the Woodbine 

Rehabilitation and Health Care Center in 

Alexandria, Virginia. 

183 

1 

2 

3 

4 

5 

6 

7 

8 

Q Was there some rehabilitation that went on 

after that? 

A They had facilities there, yes. She 

9 stayed on this -- Woodbine has several things 

10 going, they don't just take care of elderly people, 

11 people who have operations and stuff that need to 

12 be rehabed like in walking, arms or whatever, they 

13 have a facility there that does that. Everybody 

14 who receives rehab is placed on the second floor 

15 until the rehab time is up. 

16 Q And was your mother placed in a special 

17 rehab center? 

18 

19 

20 

A 

Q 

A 

Yes. 

How long did she stay there? 

I would have to estimate that. I think 

21 she was there a good couple of months that they 

22 were trying to get her up to walk and walk on her 

23 own. She eventually got to where she could make 

24 some steps with a walker, but she never really 

25 walked again by herself. Most of the time after 
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1 that she spent in a wheelchair at Woodbine. 

2 Q Was that up to the time of her death? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A That was up to the time of her death. 

Q In relation to the cost of her care, do 

you have some amount that was expended to care for 

her as a result of her having the fractured hip and 

the repair to that and whatever her health problems 

were that were r e 1 at e d to that aft e r her s u .. r g e ry? 

A Based on the papers that we had requested 

from the hospitals and from the nursing home, what 

I'd give you would have to be estimates, but 

approximately. The Johnston-Willis Hospital bill 

was somewhere around $28,000. Dr. Burkhart was 

$2,300. Blackstone Family Practice I think that 

was probably for the x-rays, $123. Alexandria 

hospital another $300 because my mother had to be 

taken to Alexandria to be .checked for the incision. 

I think that we saw that Dr. Burkhart indicated in 

his testimony that she would have to be looked at 

again. There's another doctor that treated my 

21 mother while she was at the nursing home, he was 

22 identified as a Dr. Maloney. I think his bill was 

23 somewhere around $525. I don't believe that that 

24 covered everything because I saw a bill from 

25 Woodbine from $9,939. I had to assume that that 
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1 had something to do with the rehab. 

2 MS. DULEY: Objection, Your Honor. 

3 THE COURT: Sustained. We're into 

4 speculation at that point. 

5 BY MR. STEPHENSON: 

6 Q But she did have rehab treatment that had 

7 special billing for that? 

8 A That's correct, of the equipment that she 

9 had to have and the treatment. 

MR. STEPHENSON: I think I had a exhibit 10 

11 

12 

13 

14 

15 

marked. I'm not sure that we introduced that. 

I wanted to offer that. 

offered into evidence. 

I'd like to have that 

MR. NEWSOME: No objection. 

MR. STEPHENSON: For the record, that's 

16 the bill for $28,017.23. 

17 THE COURT: That will b~ admitted-without 

18 objection. 

19 (Exhibit 8: Medical bills) 

20 BY MR. STEPHENSON: 

21 Q Mr. Perdieu, did you ever authorize 

22 treatment by Dr. Fowler to be rendered to· your 

23 mother? 

24 

25 A 

MS. PHARR: Objection, Your Honor. 

No. 
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MR. STEPHENSON: 

grounds. 

186 

I don't understand the 1 

2 

3 

4 

5 

6 

7 

8 

9 

MS. PHARR: There have been no allegations 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

BY 

that Dr. Fowler provided unauthorized 

treatment in the motion for judgment. 

not an issue. It's irrelevant. 

It's 

MR. STEPHENSON: Your Honor, that's a new 

objection that I've just heard. If I need to 

respond to it, I'm prepared to do so. 

MS. PHARR: It's irrelevant. There 

haven't been any allegations that Dr. Fowler 

provided any unauthorized treatment. 

THE COURT: You changed the meaning of the 

word. I don't think there's any inference of 

unauthorized, rather did you specifically 

authorize. 

MS. PHARR: Yes, sir. 

THE COURT: Overrule your objection. 

MR. STEPHENSON: 

Q Mr. Perdieu, did you ever grant authority 

21 for treatment by Dr. Fowler, the resident, to be 

22 rendered to your mother at any time? 

23 

24 

A 

Q 

No, I did not know her. 

Did you know that she was the physician 

25 that had come in and had seen her on the 20th and 
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the 21st in relation eo her fall? 

A I did not know who the physician was. 

What they told me was that a doctor had examined my 

mother and that she was okay. I assumed her to be 

a full-fledged doctor. 

THE COURT: I overrule that statement and 

ask you-all to disregard it, please, without 

it even being objected to. 

MR. STEPHENSON: I have no further 

questions of Mr. Perdieu. 

THE COURT: Do you-all have very long 

examination of Mr. Perdieu? 

MS. PHARR: We have no cross-examination. 

MS. DULEY: Very brief, Your Honor. 

THE COURT: If it's brief, I'll go ahead 

16 and do it. 

17 

18 CROSS-EXAMINATION 

19 BY MS. DULEY: 

20 

21 

22 

23 

24 

25 

Q Good evening, Mr. Perdieu. I'm just going 

to go through a couple of brief questions with you. 

Prior to her admission at Heritage Hall, your 

mother underwent bowel surgery at Johnston-Willis; 

is that correct? 

A That's correct. 
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1 Q And at the time she was at 

2 Johnston-Willis, the doctors had had or the nurses 

3 had had trouble with her trying to pull her IV out~ 

4 correct? 

5 A That's correct. 

6 Q And as a result of that they restrained 

7 her wrists, correct?. 

8 A That's correct. 

9 Q And you were upset that they had 

10 restrained your mother at Johnston-Willis, correct) 

11 A Can I add to that? I mean that's not a 

12 yes or no. 

13 Q Isn't it true that you were upset that 

14 they had restrained your mother at Johnston-Willis" 

15 A I was upset that they had restrained my 

16 mother at Johnston-Willis and that she had choked 

17 on her vomit and they sent·her to the emergency 

18 room as cardiac arrest again, yes. 

19 Q And at one time you considered filing suit 

20 against Johnston-Willis, correct? 

21 A I'll say correct, yeah. 

22 Q From Johnston-Willis you took your mother 

23 directly to Heritage Hall, correct? 

24 A That's correct. 

25 Q And prior to her admission at 
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1 Johnston-Willis she had had some assistance at home 

2 with washing and cleaning and other household 

3 activities, correct? 

4 A That's correct. 

5 Q And you were told by personnel at 

6 Johnston-Willis that your mother suffered from 

7 dementia, correct, or altered mental state? 

8 A When they released· her, yes. 

9 Q Now, you admitted your mother on January 

10 4th, 1995, correct? 

11 A Correct. 

12 Q And at that time you say.she walked in, 

13 but she was shuffling, correct? She was not 

14 walking like you and I walk, correct? 

15 A No, she shuffled. She has shuffled for 

16 five or six years. 

17 Q You visited your mother on J~nuary 20th, 

18 correct? 

19 A That's correct. 

20 Q And I assume that was after 5 a.m. in the 

21 morning, correct? 

22 A That's correct. 

23 Q So it was after the fall on January 20th, 

24 correct? 

25 A I'm sorry. 
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Q It was after the fall that occurred on 

January 20th? 

A Yes. 

190 

4 Q And at that time she did not seem to be in 

5 any pain, correct? 

6 A I can't say that's correct. I didn't know 

7 because she was asleep. 

8 Q And you did not see her again until 

9 January 30th, correct? 

10 

11 

12 

A 

Q 

That's correct. 

So in fact·-­

MR. STEPHENSON: 

13 BY MS. DULEY: 

Objection. I'm sorry. 

14 Q So in fact you didn't talk -- if your 

15 mother was asleep on January 20th, you did not talk 

16 to your mother between January 4th and January 

17 30th; is that correct? 

A That's correct. 

MR. STEPHENSON: January what date? 

MS. DULEY: January 4th. 

MR. STEPHENSON: I don't think that's his 

testimony. 

18 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: No, I didn't talk to her on 

the 20th, but in between the time that she had 

been in the hospital, I mean in Heritage Hall I 
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1 on the 4th, yes, I visited her several times 

2 and talked to her. 

3 BY MS. DULEY: 

4 Q You visited her other than the 20th? Is 

5 it my understanding that you took her on the 4th, 

6 you visited her on the 20th and then you came back 

7 on the 30th? 

THE COURT: I think the reporter could go 

back and pull it for you, but my notes show 

that he visited her several times the first 

ten days. 

MS. DULEY: I apologize. 

191 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

THE COURT: And then did not see her again 

until the 20th. 

MS. DULEY: I apologize. I misunderstood. 

BY MS. DULEY: 

Q But you didn't talk to her between the 

18 20th and the 30th; is that correct? 

19 A Not to her directly. 

20 Q You were also told when you came on the 

21 30th that she had an upper respiratory infection, 

22 correct? 

23 A I think somewhere around there I was told 

24 something, that's why they was giving her Benadryl, 

25 I believe. 
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Q On January 30th you were told that the 

charge nurse was at lunch, would be back in 20 or 

3 30 minutes, correct? 

4 

5 

A 

Q 

30 to 40 minutes. 

And you lett the facility without talking 

6 to a doctor or nurse; correct, on that day? 

7 A There was no doctor available that I know 

8 of at the nurse's center and I did not talk to a 

9 nurse. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

day, 

Q And you left without waiting, correct? 

A I did. 

Q And then you did not return until the next 

correct? 

A That's correct. 

Q After her hip surgery you moved her to 

Woodbine, correct? 

A 

Q 

A 

Q 

That•s correct. 

And Woodbine's in Alexandria, correct? 

Yes. 

And she fell more than 22 times at 

Woodbine, correct? 

A She fell quite a few times. I do not. 

23 know. 

24 Q Your mother smoked a pack of cigarettes a 

25 day for over SO years, correct? 
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1 MR. STEPHENSON: Objection. 

2 THE COURT: Sustained. 

3 MS. DULEY: My experts are going to tie 

4 all that together. 

5 THE COURT: Somebody's got to do some tall 

6 tying to get smoking to tie into this. 

7 BY MS. DULEY: 

8 

9 

10 

Q She'd had respiratory problems 

past, correct? 

A I don't really know. 

11 Q She had respiratory problems at 

in the 

12 Johnston-Willis in December, correct? She had them 

13 there? 

14 

15 

16 

17 

18 

19 

20 

A Yes, because she was dehydrated and was 

weak as far as I know. 

MS. DULEY: I don't have any further 

questions, Your Honor. 

THE COURT: Okay. Any redirect, 

Mr. Stephenson? 

MR. STEPHENSON: Just one question. 

21 BY MR. STEPHENSON: 

22 Q Did you ever pursue Johnston-Willis 

23 Hospital? 

A No, I did not pursue that at all. 

-· 

24 

25 THE COURT: Do you have anymore witnesses? 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HORACE PERDIEU - Cross 

MR. STEPHENSON: Yes, I do. 

THE COURT: How many more? 

MR. STEPHENSON: I have to do 

Dr. Rosenbaum, I had designated deposition 

testimony, but I would plan to do it live 

instead of reading it in, and then I have 

Dr. Fowler's fairly extensive deposition 

testimony. 

THE COURT: So you have two more? 

MR. STEPHENSON: Two more. 

THE COURT: We'll adjourn now and come 

back Monday morning at 9:00, but be here on 

time so we can hit it first thing, and we're 

going to stay here Monday until we finish. 
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'! V·Rast. Clc a'/2 hr Ret o2 hr 
tn 

GooCh Clc a'h hr Rei a2 hr 

a. Goad 

I I 

l 
I I I 

v I ' 

I 
. 

: 

! 
; 

I 
I 

-
I 
I 

- ._,.. I 

~~F-~--~=-~~~km~·~~~--¥~~~~v'--~~---~~~.-~~··-~~~~~~~--~~~~~~~~--~~~~+F~~~ 
a Needs to be Fed/SaniSvr 1/ I 

1- ,_......t· 
I I 

To Olnina Ream _'-""'f' / ~#P 
Travin Roam """ ,_,.. 

~ SO% ~ ~ 
i~. / l./ 
.t Refused Focd 0% './ ./ 

SuaalememaJ Feeaina 

HS Snadc 
I 

.~ 

. Whtrtaoat • } " _v..'.t 

i 

-I vI 

1/ .. ~j 
./-I 
/I 
v l 

I 

a. Nail Care I I I 
Shave __ I _I ... I 

BM Caminant/Ostamv 

g Voided ComtnentiOStl:lmY 

~ Calhater 

~ Catneler Cant 
w lnc:cm.. Urine 

Incant. .Feces 
lntaka 

Oumut 

j Eqqcrata Matln!Ss 

0 Sheea Skin 

TEO Hosa 

INill~LS 

It -. ,_, ;ttt .... • .110. I I'-

r• .- • ., , ' .u 
ItT I IX ~1 

I 1 
I 
I 
I 

I I 
, I I 

,..,.. I ... '\II ..,,.I I •·'·•' --""\ • !},. 1---' l 



WEEl<L Y RESIDENT CARE REC. J 

Name 01JE:P..TON LUCILLE Room No NOOOS 
Data l I 2 2 I 9 51 1/2 3 /9 5 1 I 2 4/ ~' 5 1 I 2 5 I 9 ~ 1/2 6 I~· '• l/2 7 I~! 51 1 I 2 8 I 

7·313-11 11·7 7·3 3·11 11·7 7·3 3·11 11·7 7·3 3·11 11·7 7·3 3•ttl11·7 7·3 13·11 i 11·7. 7·3 3·1, I 
'Amautat1on ad lib I I I . I I .i i 

With Assistance I l/" vi ./ J I I ~ 1\/ I 
WI f Ua~IGC rii0Ul=1r~-ie,· ......,.......-"""" l/ v ..! V lllt ~ ,/ I ~.V~ vi '~'"'/ i 

::£ Uc to BarnroomtBSC I V I I I· I .I 
Remdent Tumed a2t'lr I . I v· I v ../ • ,., v I' I ! \:.7 -; I \/.1' 

iQ Confusaa I V ! ri 1 A /I v v V ./ t/' , ; / I 1./ V v I L/ ...:/ ·.J 'f\ 
.§ Combatrve I I 
0~~--~-------;--~~--~~--~--~~--~~--~~--~~--~~~~~~~~~~ 
~ Irritable/NoiSY 

UncaociOearassea . '!If' I 
Sideraits C1c a2 hr -~ """· ·1 

>- W-Rest. Oc Q'h hr Ret a2 hr ' I I I ·I ~~~-=~~~~~--+-~--~~--~~~~~~~--~-+--+--+--~~--4-~--~~--~ 
~rv~-R=~~a~a~·h~h~rR~e~ta2~hr~I--+-~--4-~--~~~~--~~--~~--+--+--41 __ 4--4--~I--~~---L 

G-ch Cic a•/a hr Ret o2 hr I I I 
I I 

a. Goad \) -/ 1/ _\L t'o., " I t1 I I' !~R~~~~e-a----------~~--,_~~~~~~~~~--~~--~~~4--4--4-~~~-V~j~.~~~--~1 
Naa .,.. J.-" 1· ~ I I I ·1 
Oiar ~.tt_\.. ~'do.\. ;/ v I / v ,_,., ...,.. I , / J ./ VI -../ ~ ~ 1 1 

Trav in Roam I 1.,... ...,.... .v A ~ I I 

Sueptamentai Feeaina 

Whiriooal - 2-s.,~( I v I I I 
g Tutmatn/Shawer ., I I 

l _.5..e.lfJWith Assist UJ f.. 11 '{J. ~ ~'(4 -v' V ..,... v 1/ V ~. V ./ ../ - ._ v ~ lA/ I\/ ~ 
;; S_lreetJGown _ ~ S ;, ....,.. 71~ ~ 17' , /~ v / / r/ _, v J Ji' ... 

I 
BM CantinentiOstamv lt 1/h.:i, I /1 • tb_U I 

g f.v::a:ided~C::::on:.:,:::tin:.:.::e::.:.::ntiO~sto~mv~-fl~d~~ 1:~2.,~.1~i(~1.r.Lc.V':'Jq---rH~l +l"!..'.)~~:s,:_¥1'/~';Z+tll...:;~l.f!X~· "J.Jti't~~r£~~ :.L~v'~"~~ +1-~~~X·~~X.i14~YfiJ:41"-~'~I X,~,,::·.;l!1 lf 
ca Calneter I ..... \• I- II\" I 
~ Calneter Care 

w lncan1. Urine IGI I 
Incant. Feces 

Intake 

Oumut 

! Eqgcrate Maaress 

6 Sheea Skin 

TED Hose 

I I 
I I I 
I I I I 
I I I 
I I I 
I I I 

I • I ' , /~ • I , I I 
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• W..EEKL Y RESIDENT CARE RE ·~ .0 

Name tJVER'!ON 
Oat a 

... ... 
LUCILLE RocmNa. Nf408 Phvsh:ian DR ~ 

7·3 13·11 11·7 7-3 13·11 11·7 7·3 3-11 11·7 7·':3 3·11 11·7 7·3 3·11 11·7 7·3 3·111 t1; 

Amtlulanon ad lib I I ,, 7 ;\, ~ A\ I I I hi 

fti Contused ,_A I v "/ I ~ -V 
.g Conmative I I 

ROSE!'! 
2; 0 4. 

7-J i ~-11 
I 

I 
i 
I 

.. I 
I 

I 
I 
I 

~ lmtableJNaisv I i I wr-~~~----~--~~~~--+-~~--+-~~4-~~~~+-~~~+-~-+~~~~ 
UnccaaiOearessea · ~1 1 

Sidenlils Ck a2 hr I ! I I i I 
I 
I 
I 
I 

I 
I 

I 
Oier ' ~-"' ~)'i' I V"1 ./ I / ~I -.;[~.~I I I I i 1 

Trav in Room I I . t / L.1, n -~ ~ \ i I 

.\ 

- I 
, ""' I 

.I ~ I 
:-\ 

. ....) i I 
.r Se4tJWilh Assist v v 
~ Strae!IGown \/,... Jl"" 
a F~ b..s....e~~ ?.:l.&Jh.rr11 I 

.. I I 
I 

.. 
I 

I \ 
SM Cominent/OstcmV I fn\-Sl I I 

\ 
I 
I 

_§ Voiclea Ccntinent/Ostamv IX :li Y I I Y 'Z.. ~ I . 
~ Catneter I J 

I 

I' 
§ Catneter Care / I 
mr-~~~~------r-~~~~--+-~~~~--~--~~~~-4-+4-~~~--~~~~~--

tnc:am. Urine I~ I_{ "Z xS. Iii' ~~ \ I 

Incant. Feces / I I . 
lntaka I I I 
Oumut I I I I I 

~ EqQCrata Mattress I I I 
0 Sheea51cin I I I I 

TEO Hosa I I l.r [\ 1, I I 

I'V I le'W l -
IN111ALS l}qf- I ~ I 

1 I ,I I 



, . 

P~·ttf> -2. 
JERITAGE HALLq.v' 
Facility J V- -

Fall Hastory tanctua.ng praor to aamass1on}: 
2 or more in past month (2 pts.) 
1 to 2 1n past montn ( 1 pt.) 

~ental-Status: (2 pts. ea.) 
Confusion/Dementia 
Agnauon11ncreased Anx1ety 
Noncompliant Aestdent 

Neurotogacal Disease: l1 pt. ea.) 
CVA 
Park1nsons 
Alzhesmers 
~etzure disorder 

Ortnopea1c Disease/Problems~ ( 1 pt. ea.) 
Recent Fracture (location 
Cast/splints/slings 
AmputauonSIProstnests 
Severe Arthntas 

Other Disease/Problems: ( 1 pt. ea.) 
Diabetes 
Osteoporosts 
Postural Hypotensaon 
Syncope/Dizziness 

Sensory Deficits: 
Decreased vision (2 j:lts.) 
Decreased heanng (1 pt.) 
Apnasaa ( 1 pt.) 

lnccntanence: 
Bowel (2 pts.) 
Blaaaer (2 pts.) 

.Uses Assasttve Devcces: ( 1 pt. ea.) 
. Wheelchair 
Walker 
Cane 

Transter OiHicutues (1 pt.) 
Unsteady gan (2 pts.) 
Protective Oev1ce release (2 pts.) 

p-rotective Oevtce ordered (1 pt.) 
(Type: ) 

Mec11cataons: ( 1 pt. ea.) 
Cardiac 
Diuretics 
Anttpschottcs 
HypnotiCS 
Antt·anx•ety 
Laxattves 

Total Score: 

Scoring Evaluation: 
0 • 2 = Minimal Risk 
3 - 8 = Moderate Risk 
9 +Up::; High Risk 

Date 

Review . Review 

~ 
Date 

5 l!!iZrs 
1st 2nd Week 

II I 
II I 

I ,:;_ ~ 

II 
..,.. 

II 

I J 1 
I I 

II 
lr 

, I 
I 
I 

I 

~1r 
..,..r 

~ AJ..)4 

I _:j ~l;r 

I I 
I I 

I 

ol.. ---::2-
I ~ ..!!....-

I 
1 7 

II 
!I 

II JQ I ~ 

Review 

I 
Review 

IJits Date 

I 
~5 k 

I 

I _, ,~ 
I ~-7\ I 

l ~U'J Jf'e • / I \ j .... 
I C'\ ,_ i'\ 

~ .,. /\ 
::. J I ' I \~ 

I ' 

i I •} 

I I~ 
I ' I 

I 

I 
,.~ 

1 tJ-'f,v~ - , .- cr~ 

I .:L-:J. lor"" 

I 
I 

~ 
I -""~ 

I 

I 

I I~ 

I 

I 

i 
I 

~ 
i 

i 
: 

i 
! 
; 
I 

j 

i 
I 

i 
i 

; 

I 
I 
I 

I 
-1 

I 
I 
I 

Aesaoem Name: Last First M1acte BinnOate RoamNumcer 
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.. -.. 

"\ Date of this Report /--- ) J" 9..5 Person reportiilg £~_) (_1 ?6....,ur 4' "-
Resident Name /....u.G~kb.:: /7tc e { -l4oe..1 Ag!! Sex .-;~,....,! ,dJ!. 
Date of injury r·.:; tJ·-2 5" Time J 5/ tf ~- Place occurred 1!1 # ,. 4 . I 
1. Description of incidenllaccident ,f!:.., 12 d 4,,. y · -~ ,{} IP,U· £, de . t2 xJ kx,,,,,...._,. 

ttf) -RtidiYJ . ,di4t~ 117' /j-C:&U/' hm....) t.vdi.·. r· 

·. -~ I 

2. What other person was involved? ~./1/J: What did that person do which contributed to the incident? __ _ 

• 
3. Did defective equipment. furnishings or other unsafe conditions contnbute to the incident? -----+-/ __ _ 

What WaS wrong? ---rtf»~,/~.~----------------------·+/ __ _ 1-, " .I 

4. What persons other than the injured saw the incident? Identify fully ___ -'4;~/f;.....-..~--------+-~---
/ 

5. Condition of resident before the incident: Disoriented [1./' . Senile~·· Sedated 0 I 
Allert 0 

Condition of resident after incident:--------------------~---

Normal 0 

6. Were bed rails present? _______ Were bed rails up? _______ Down? _...._,.I ___ _ 

7. Wh~~m~~~s~~emem~~~~s~~ci~~?-~t~R~~~#~~~·~'~t-~e~~~~£~q~J~1 ~; __ ,~1~~--
) 

-797- {Over) 

·- ·- .. --·- ... , ...... 



. .._ 

- TYPE OF INJURY 

1. Laceration 0 
2. Hematoma 0 
3. Abrasion 0 
4. Bum g/" s. Nane Apparent 

6. Other D 
Specity 

VITAL SIGNS: "". EMERGENCY MEASURES: _____________ _ 

I u I 

Blood Pressure · . 1 )" 
Pulse ____ Z~:f __ 
Respirations __ ;~f_· _ 

Physician notified __ ~~+-~...-...-~~~;::;;._,~AMJ.-..,;,.~-------
7/ PhYSician's Name · 

1 ldo19.J q 10 }E) 
Date Time 

Responsible Party Notified: ~.,._,--' ~u iu ~ t1 # 
I /' 

Treatment ::fl12 /7f ~ · 

CORRECTIVE ACTION TAKEN 

What steps have been taken to prevent similar occurrences and what ·further recommendations are made? 
(Rep ce or repair. equip ent, instrud employee. ccntr:ot resident. or other action?) 

/ 

7 

Fallow-up dates (far Admin. or Safety Comm.) 1. _____ _ 

./DATE I 

COUNSELED 
-798-



,, 

2. What other person was involved? What did that person do which contnbuted to the incide1? 

3. Did defective equipment. furnishings or .other unsafe conditions contribute to the incident? __,..,.,{""""!!!~,.---+-[ __ _ 

What was wrong? --~-,../....;.IJ...._ ____________________ --:--+-J __ _ 

I 

, / I 
5. Condition of resident before the incide:c. N • ::::0 Sedated 0 Normal 0 ~lert 0 

Condition of resident after incident: _::__~ ! 

~~~~~~------~~--

6. Were bed rails present? ,14119- Were bed rails up? A1./4 Down? tW 
~ w~~~~~~~~ru~~~~~cl~~~~~~~~~~~~=~----~-~·~~=~~~~~~~·~~-

-799- (Over) 

, ... ,..,1""\ ....... ,.,.. , " ,... l""tl""\ ,-,. ,.,. ,.., !""-,...""" ......... --- """' ... r"."""' ....... ,.,..r" 



TYPE OF fNJURY 

1. laceration 0 
2. Hematoma 0 
3. Abrasion 0 
4. Bum 0 
s. None Apparent 0 
6. Other 0 

Specity 

VITAL SIGNS: 

Blood Pressure J Sq/10 

Pulse IJ~ 

E.xplain apparent injury: .~_:V_;,_\-.:..--~-~Ct.~t:L.b~, ~G\~"..~.1 .... O""'";Y\-~r;:__L_\tr~ ..... ll'L .......... L=-+\-------

Physician notified __ ~~~oo~..::::::;.;:.:....iQ=..;;;~~-lfO~~------­
~sician's Name 

l l F;/!CfS' 
Date lime 

Treatment __ N_o_----:-h ..... k;::;..__..:...;N~~~;~~;;::..\~~..:..C_l_~-----=-----------

CORRECTIVE ACTION TAKEN 

What steps have been taken to prevent similar occurrences and what further recommendations are made? 
{Replace or repair equipment. instruct employee, control resident, or other a~ion?). 

/!;VJ9.15 ,t;.U;tiLuJU.,C ,/))- (lor7~&e ) z; .,~::1 
'jJ.L J..!.a.J .. .vr~L~ . . 

Follow-up dates (for Admin. or Safety Comm.) 1. _____ _ 2. _____ _ 3. ___ _ 

fhc .,.....,~ c:..,p_...,_,._"}-,.-.. LoATE 1 

(/ (ADMINISTRATOR SIG.) COUNSELED (EMPL~EE: SIGNATUR 

-800-



, __ 
~. ~:·.-:.--~-·.-::. 

1~ -==:~ .. · ~· " ~~ ... ' - .- .. --~ : . -. 
/-1/..J:? 

.... nes1aent Name: L..l.st 

Anenmng Physaaan 

,.4r ... 

Cc.--

~~t:? -

....,_,-::~ 

• 
,L ..... _4 ... 

_A,_~ ar ~ ~ 0 ~..,47 

. ·~I 

¢' ft~a., 7" 
... ~-L~-~-or- -

~ <' ----- !I~--.;-- -~ 

r,. c.--··--

___ ,.._ -- "- ~ -c.. 

;-- ~ ·-- --

"'~liP- ;zr R; .;'.,.._ 

.,.c-A-.. ~ .>~..-~ - ~ 

/CJ /,.....~:~,. 

11 (/J 

,_ ... __ ,...~\.., 

~-

o-o '~---

.. 

9 C~:-JI~- 'Ill:- d .,. ~ ... _,. ,_ o..- /ole.. 
I /r-J~ 

,.......,. __ _ 
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·-
,- ·'At!SI<Iem Name: ~I~ . . .. 0 .••.. First ·/-·r l"' -IJ/J -
.. :.1 .· UJ{-.QA~ 1--.~ CLIA~~2 

· Anenamg Phys1can 1\ _ . IJ .... · · ~ · . . . -

Middle 

I 
Room Numoer .j_ 
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B~RITAGE HALL 
Facility I() 
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Middle I Roam 
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LERITAGE fALL 
Faciiity I 

~ ·-
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..a ~ I 
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........ '\ ' I 

~-.v. ""·" y .L:'o ..l.:- \\_a u.A • .\' 
\ \ ~ 

~ -~ 

p •f"' ".I,/,..,,. t•h 
.. 

r '·' .".1 ( f..1.J _( ~/".t (J ..... IJI(.' t....J "i \-. , 
~ 

\ 
I I 

w "' ( (\Qn, }- '""' ,_,. • a ·h ,...~ ,- ~ 

I 

~o-~~yt_ .tJ1 ~=- ..P.,c c,p .. 0 
'} ) \ ~v .. bc:. ;~, .. \_ ·~ \ ·"J.~ 1 ~ ~ \l .. 

.J.\i '1-6 u c t.u ~J -\A c. ·"" I .... 1\' ,..~ } - '"-- ~"""- t..J 1-\~ -;. ()~ ~J :_;..., '-4 ~.1. 

I \...~ \ T ~ - ~ 31 ... ~ r ("" ~J: A. ... \\k/1 .. ~ .. - t_.~"' (~.:.0. .. ;.' c...:J-~ ~: """ . ·""'' \ I' 

I \ ' ~ . 
: .... ~ 'rDv.. Pc.-: t- •"' ~ .A. I'" j') ~\~t. _'( i/"1_~\r .... ~ \,..,_ '- -.~(!_17 ... , s_) :•...;U 

I I \ I \ 

s 'ra.bl.z (lf'! J,.. r6. .,j;..: 1 
, . L~.\A I 0 .1\"'.~ I_.___ ... . 

(7) ,_\ lr- '"' a , ~ ~.·-:-.. '-I) v-~ ~ ~ v-4. A..~. 
. .. 

\.\ "~ ·"" <:" 'r.~ ' ~ - . .. \ ........ 

t_~:l\ ..D .. ;J) v.\ ~~\-;,. I) (, .. , ,.r\~-: Y./1 (I O...:l i\)~ 
oJ 'l 

•(7\- ' ~.P .:. <::·~.JaJLt 

G'l q ....... vt..D \.~ ,,..cJ ~ eL . .' _ ~\. c.--Ll ~~ ...... r...;r.\ 0~,~ i.+c-~-0 . ~ ;-,__ - .. , w \J\) f ... \ ...1 

·~~aL"'- 0 -tf;._ - .... : ,..l .· ..... ff-4" '...\.f'i' ·"· 
' . ( 

I·\ j ~ l 
' 

.A_~(lJ.? oJ- T"S~ !) .. -l~ .\l-.... Ad'-

.0' '-\.., /u C.v'{l .J ~~"' \ __ ,' .\ \\ t t"~y-·,~ (!. ~ ,o.. ~ ~ \ l? :"'. ~,. () . - ' I 

(;7) Po": 'r n a, .. A '"'.Jr : ... ~. A\., ~l c: . ~ 
-- ... \" r'f"- (', ...... (! t.~.!·~{ c.J,,_Q_Q 

~ u 
~'-~'-C.~ 

.. . 
c_O-A~ . ~Q \ -~(!AS~~ L~U ~'-·· 

(:;\ C.i 
' • I.A. Ac'-.. .. ~~ . ..) . - I 

(2) w ~ \.\ ? \a c..o n. 'r. a..- -~~---e cl-../~ ?..~ -l Ct '-") ~\.. - 1-ci-.:. ..L • ... r ..; - ~ " I 

• ~1\J c-. ·h'l 
''+t./ D ·k~~'r~. -1 M.e_O.~ Pre. Vh!> ~- (-1. UA.L ·t L~~~ _ , 

/"' / ''-~ 
. ~es1aem Name: MIClCle 

I
HaamNumcer ,_,-v_. -

rJ f)jy A-
Altenmng PhySlcan 
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:· • 1ies1dem Name: 
:.~· .. ; . 
1~. Attenamg Physl(::lan 

/-mRIT .. L\.GE B1-\.LL · r 
Facility · /I/ 

Cc..-e.--

-..-=: -....-c.-- -~ c.-- . 
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PROBLEH SHEE-r 

BLACKSTONE FAMILY PRACTICE CE;NTER, INC. 
820 Souch Main Streec 
Bl~ckscone, V~. 13824 

~hone . J 
Drugscore --+-
r.o-1 -+~----
l!.lup oyer_ .. -+-~ __ _ 

Address _____________ -+-\ _·· __ 

I I 

I ~~~=d I !n~~~Le I D.:1.ce 
!'eso~ 

ll o 1. \ H tfn ,. ~~qs-·1 · :q I I 
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. 
. JO:HNSTON-WILLIS HOSPITAL 

1401 Johnston-Willis Drive 
Richmond, Virginia 23235-4759 

\......... Telephone (804) 33Q..2000 
.., Virginia Toll Free l..S00468-6620 

The Virginia Department of Medical Assistance Services (Medicaid) requires that any individual seeking 
admission to a nursing facility be screened if the individual is Medicaid eligible at the time of application tc 
a nursing home or expects to become Medicaid eligible within 180 days after entering a nursing facility. 
DMAS has contracted with Johnston Willis Hospital to perfonn pre-admission screening using level-of-care 
criteria, assessment tool, and procedures. established by DMAS. 

Once the screening team determines an individ~al meets the aiteria for nursing facility admission, the 
~ screening team considers the appropriate setting for the delivery of care. 

The Nursing Home Pre-Admission Screening team~ in accordance with policy and procedures of D MAS, 
has detennined that l,u Clift {NLt-ileJ meet/meets the level-of-care criteria necessary for Medicaid­
funded long-term care. It was determined· that nursing facility care would best meet '-()'J.). ~( .17,~. 
needs at the present time. The nursing facility iS responsiple for assessing your needs upon admission and 
periodically thereafter in order to demonstrate that you continue to meet the nursing facility criteria. 

You may appeal this decision by writing to the Recipient Appeals Unit, Department of Medical Assistance 
Services., Suite 1300, 600 East Broad Street, Richmond, VA 23219, of your desire to appeal within thirtj 
days of receipt of this decision letter. 

Sincerely, 

[b.Ct-ott{Ar P '-111.!lt'V. '1l1 ~J 
Depamnent of Social Work ' 

/cdh 

rn1 I 11\11R1 A /l-tr A 
-808-
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HERITAGE HALL 
ADMISSION AGREEMENT 

This Agreement is made as of _A:_ day of4~ 19~ between HCMF Coip., a Virginia Corp I ration,. 
d/b/a Heritage Hall (the "Home"), and · \ c C>Jex\"al"\ , ( .. the Resident'), and 

!lo"' '\?P,..d\c:u VV\o"" LLO"at\ , (the .. Responsible Party"). 
\ 

1 
' ' '(..Kot7..d, 6:.\w~v-d C. ~V'\v-t•A~~ 

PREMISES 

The Resident is in need of extended nursing care, and has applied, voluntarily, for admission to the Home to 
receive such care. 

The Home is a licensed provider of nursing care services, and has accepted the Resident for admissio to the 
Home. 

The Responsible Party has access to the Resident's income and resources for the purpose of making pay ent to 
the Home for services provided to the Resident. · 

The term Resident, as used throughout the remainder of this agreement, is unde~stood to refer coli ctively 
to the Resident and the Responsible Party. · 

WE AGREE AS FOLLOWS: 

I. PROTECTION OF RESIDENT RIGHTS: 

The Home shall observe a policy and procedure to protect the rights of the Resident. A copy of reside t rights 
llf as required under current law is attached to this agreement as Attac~ment A. The Resident, by hi or her 

signature on this Agreement, acknowledges receipt and understanding of this document. 

U. CHARGES AND FEES: 

a. The Resident is obligated to pay for care. and services as indicated by checkmark below: 

D The Resident appoints the Responsible Pnny, pursuant to the Special 
Power of Attorney (Attachment B), to protect and preserve the Resident's income 
and resources and to make prompt payment for the fees and charges imposed by 
the Home out of such income and resources. 

r-fl The Responsible Party has legal access and control of the Resident's income 
~ and resources, pursuant to (:J ooUIA \ 9 0. I=; • dated N t),J ?J , 19 q'b , 

(Attachment B), to protect and preserve the Resident's income and resources and to make 
prompt payment for the fees and charges imposed by the Home out of such income ]'nd 
resources. . 

o Other: · 
1 
I 
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b. The Resident shall pay one (1) month in advance, the published rate per day, for nursing care, room., and 

board, plus any applicable ancillary charges pursuant to a current Itemized List of Charges (Attachment 
C). The Home resetves the right to increase any rates upon thiny days written notice given to the 
Resident. 

c. The Resident shall pay promptly, when billed, all charges of the Home as itemized on a statement 
provided to the Resident. The payment due date is upon receipt of the statement of charges due. 

d. The Resident shall pay a late payment charge of one and one half percent (1 1/2%) per month (18% 
annually) on all past due balances and accounts not paid by the last day of the month after the billing 
date. Payments shall be credited to oldest amounts owing before current amounts due·. 

e. In the event the bill becomes past due the Home may tum the unpaid bill over to an attorney or a 
collection agency and the Resident shall be liable to the full extent allowable by law for all costs, 
expenses, and attorney's fees incurred in the collection of such unpaid bills. 

f. Refunds due, from payments previously made by the Resident, if tnmsferred or discharged, will be 
made within sixty (60) days following the month of transfer or discharge. 

ID. MEDICALASSISTANCE: 

a. In the event the Resident's funds are inadequate to meet the cost of care for 30 days, the Resident shall 
take all necessary steps to secure and maintain eligibility for Virginia Department of Medical Assistance 
Services (Medicaid), Medicare, or such other similar program for which the resident may be eligible. 

b. The Resident agrees to pay all fees and charges due promptly upon presentation of a·statement of 
charges due. These charges include any amounts not covered by Medicaid, Medicare, or other private 
insurance programs; co-payments, deductibles, resident pay amounts, or periods of ineligibility. During 
periods of ineligibility, the Resident will be billed according to the facility's private pay rate schedules. 

· Insurance deductibles and co-payments will be established by the applicable program guidelines. 

c. The Resident authorizes the Home to apply for payment on behalf of the Resident under Medicare, 
Medicaid, private insurance programs or similar programs to Medicare and Medicaid, and the Resident· 
requests that payment of authorized benefits be made to the Home on his or her behalf. The Resident 
certifies that all infonnation provided by him in applying for payment under Medicaid or Medicare is 
correct. The Resident agrees to sign necessary forms to accomplish assignment of benefits from third 
party payers. 

Iv. PHYSICIAN 

a. The Resident must remain under the care of. a physician for the duration of nursing home placement. In 
the event the services of the attending physician tenninate, or if the attending physician fails to fulfill 
his obligations in accordance with federal and state law, the Home shall assist the Resident in obtaining 
a new physician. If the Resident fails to secure such physician, the Resident agrees to selection of a 
physician by the Home. 



I 

b. The Home will notify the Resident's attending physician when the condition of the Resident so 
1 

quires. 
If the Resident's physician is unavailable, the Home may contact another physician. 

V. MEDICAL RECORDS: 

The Resident authorizes the facility or agent of the facility to release to Medicare, Medicaid, or such othe. similar 
program and to their respective agents any infonnation needed for any Medicare, Medicaid, or such othe similar 
program claim. 

VI. TERMINATION OF CONTRACT: 

a. The Resident shall give the Home a minimum of one (I) week written notice prior to withdrawi g from 
the Home. This notice would not be due when the stay is covered under the Medicare or Medic id 
program. 

b. Except as otherwise provided by law or in this Agreement, and considering the safety of all resi ents in 
the Home, the Home will give the Resident thirty (30) days written notice prior to removing the 
Resident from· the Home. The Home may transfer or discharge the resident for medical reasons r to 
assure his welfare or that of other residents, or for.-nonpayment of any amount owing by the Res dent to 
the Home or for any reason allowed by law, including the cessation of operations of the Home. n the 
event of discharge for whatever reason, the Responsible Party agrees to accept the resident at th 
location indicated below: 

c. In the event of tennination of this "Admission Agreement" by either party, the accrued charges I ust be 
paid to the Home on the day· that the Resident leaves the premises of the Home. 

Vll. EQUIPMENT AND FURNISHINGS: 

Any special equipment brought intc rte Home must be ordered by the physician and pennission obtained from the 
Administrator; however, the Home accepts no liability for equipment or furnishings brought into the Ho e by the 
Resident. 

VID. LIABILITY: 

a. In the event the Resident withdraws from the Home without a written order from the Resident's 
attending physician, the Resident releases the Home, its employees, the Board of Directors and he 

· attending physician fr.om any liability for any complication or injury which may occur as a resuft of 
such withdrawal. The Resident or the Resident's legal representative ~ust also sign a "Release rf 
Liability" fonn before discharge from the Home. 

b. The Home shall exercise due caution and care toward the Resident; however, the Home does njt assume 
liability for hann or injuries suffered by the Resident except where caused by the negligence of the 
Home, its employees or agents. · 

c. The Resident shall hold the Home, its employees or agents, without responsibility or liability for 
personal injury, death or property dam~.1ge caused by the Resident except in the case of neglige~ce of the 
Home, its employees or agents. I' 

-81i3-
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IX. ESTATES: 

In the event the Resident should expire, unpaid obligations shall be paid within sixty (60) days by the 
Responsible Pany, out of the funds described in Paragraph n.a. of this Agreement or by the Resident's Estate. The 

,. cost and arrangement of burial and services shall be paid by the Resident's estate, the Resident's relatives, the 
Responsible Party, or L'le agency of government which may be responsible. 

X. CIVIL RIGHTS: 

The Home is in compliance with the provisions of the Civil Rights Act 1964, Section 504 ofthe Rehabilitation Act 
of 1973 and the Age Discrimination Act of 1975, and all requirements imposed pursuant thereto, to the end that no 
person (physician, residen~ or employee) shall, on the grounds of race, color, national origin, handicap or age be 
excluded from panicipation in, be denied benefits of, or otherwise be subjected to discrimination in the provision 
of any care or service. Under no circumstances will the application of this policy result in the segregation of 
building, wings, floors, or rooms for reasons of race, color, national origin, handicap or age. 

XI. WAIVER OF PROVISIONS: 

The parties retain all of their rights under this agreement unless they give up those rights by signing a written 
waiver. A party does not give up any rights merely by failing to exercise them. 

xn. MODIFICATION OF AGREEMENT/BINDING EFFECT: 

This Agreement is intended to benefit the patties and shall be binding upon the panies and their respective 
representatives, s~c~essors and pennitted assigns unless all of the patties agree in writing to ~ change in a tenn or 

., tenns. 

xm. SEPARABILITY OF PROVISIONS: 

If an appropriate court fmds any tenn of this agreement to be unenforceable, the panies agree to replacement of 
the term with one that is enforceable and which serves the same purpose as nearly as possible. All of the other 
tenns of the agreement will continue to have their same effect. 

XIV. NOTICE: 

Any required notice shall be given in writing to the other pany by personal delivery or cenified mail, return 
receipt requested. Every such notice shall be addressed: 

~ 
R~~milikP~=~~~~~~~---~~~~~~~~~~~ ~~rd ~~~,~~ 
------...L:-E~=:-1-~~.r..w.;~~:U-:-4----=::l:...J-.-.l.&.:~· ;uq~~..J,...-~--+\~\~~t:\e.,"c.~ ~e.. 

i?d-0~ "e\GLG~~,\J~ ;:>Jba-4 Ot~e., '-'P... a~~~o 
Resident: ~~~lJool..~~z....~o"'-J..--g~a""--... \-\.urv-L.:.\....l.\"-'l~~~,-\-t~a~\~\ ------

'\20. '?;OX S40\ '9P\n,cXni?i'f\;J\)A. ~·:1.4 
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XV. ENTIRE AGREEMENT: I 

i 

This document represents the entire agreement between and among the parties and takes the place of o.py prior 
agreement of any we having to do with extended nursing care ~ervices provided by the home to the res dent. 

XVI. COUNTERPARTS: 

The parties may enter into this agreement by signing the same document or separate documents. If more han one 
document is used each will be an original and together they will make one agreement. 

Admit Date: l ~4~ 
. ~ 

Resident: W':dKttt\\"' uDaue =m fl,.,., .. ~ 
\Signature 

(Type or print name) 

HCMF Corp. By: 

~tc.2,~ 
~ Signature 

,kc~eu tt· Atccu, ~ f? 
Administrator 

Responsible Party: 

Signature 

I 
(Type or print name) 

Ad~~dBy:~~·~~~~~~~~~~~~~<~~~~~~~~ 
Comments: 

RESPONSIBLE PARTY'S INFORMATION 

Responsible Party: £c\Wotfcl ?®o \ f\!'S'rPn 
Telephone Nos: ::J 

Home (a;J.§yz=o 
.amce --~~..;::l~~~----------

Address: \?:?\:? \J :T <:\Dcc=;:::tJ blo . 
(yqJ.)f!<.\)J?.s ~ 

'*/. SocialSecurity Number: c 7 4- ;~ ... I 517 
•Employment Information: 

1Le-bvu-\ 
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Responsible Pany: ------+---­
Telephone Nos: 

Home -------~---
Office-------~~---

Address: ----------------~~------
1 

Social Security Number: ___ __,I __ _ 
Employment Infonnation: j. 
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.. A'ITACHMENT A 

RESIDENT RIGHTS 
. ... 

The federal Nursing Home Refonn Act ("OBRA '87") went into effect on October 1, 1990. An imponant 
part of the refonn law is the increased emphasis on the rights of nursing facility residents, including their right to 
dignity, choice and self-detenninntion. Residents must receive care in a manner and an environment which maintains 

• or enhances their quality of life. Nursing facilities must "promote and protect" the rights of each resident, and 
provide care and services necessary for.each resident to attain or maintain the "highest practicable physical, mental 
and psychosocial well-being." 

l. 

~ 

As a nurSing facility resident, you have the following rights under federal and state law: 

1. FREEDOM OF CHOICE 

A. To choose a personal attending physician. 

B. To be fully infonned, in advance, about your care and treatment, and to be fully infonned, in 
advance of changes in your care and treatment tharmay affect your well being. 

C. To participate in the planning of your care and trentment or changes in care and treatment. 

D. To not be required to perfonn services for the facility. 

' 
E. To choose activities, schedules, and health cnre in which you nre interested. 

F. To make choices about your life in the facility that are imponant to you. 

G. To self administer your medications unless the physician, nurse, and other professionals 
responsible for your care have detennined that it is unsnfe for you to do so. 

H. To keep and use your personal property including furniture and clothing, as space allows. 

I. To manage your financial affairs nnd to not be required to deposit your funds with the nursing 
facility. 

2. FREEDOM FROM RESTRAINTS 

A. To be free fro~ chemical and physical restrnints used for punishment, involuntary seclusion, 
discipline or staff convenience. 

B. To hnve a restraint imposed only to trent your medicnl symptoms or to ensure your physicnl safety 
or the safety of other residents, and only when ordered in writing by a physician. The physician's 
written order must specify the time the restrnints may be used and the renson for imposing the 
restraint. 

c. To be given drugs which control your behavior or emotions (psychophnnnncologic drugs) only on 
the orders of your physicinn nnd only ns part of the physic inn's written plnn of care designed to 
eliminate or modify the symptoms for which the drugs nre prescribed, nnd only if an independent 
consultant from outside the facility reviews your continued need for this type of medication at least 
annually. 

-814() 



3.. ·. FREEDOM FROM ABUSE 

To be free from mental, verbal, sexual, or physical abuse, and physical punishiil~nt.: 

4. PRIVACY 

A. To be treated with recognition of your dignity, individuality and privacy. 

B. To have privacy in your room. 
, .. · 

C. To have privacy when care or medical treatment is being provided. 

D. To receive mail that has not been opened. 

\ .. 
E. To have access to stationary, postage, and writing implements at your expense. 

F. ro have privacy when using the telephone. 

G. To have privacy when receiving visitors. 

H. To have privacy when family or groups of nursing facility residents meet. 

5. CONnDENnALITY 

To have your personal and medical records treated confidentially. 

~ 6. ACCOMMODATION OF NEEDS 

l 

A. To have your individual needs and preferences reasonably accommodated. 

B. To receive notice before you are mo~ed to another room and before your roommate is c anged. 

C. To shnre a room with your spouse if both of you live in the same facility and both you nnd your 
spouse consent to the amngemenL 

7. GRIEVANCES 

A. To voice complaints regarding your cnre or treatment, without discrimination or retnliaf on. 

B. To receive prompt action by the fncility to resolve your complaints. 

8. PARTICIPATION IN RESIDENT AND FAMILY GROUPS . 

A. To organize and take part in resident groups in the facility. 

B.. To have your family meet with the families of other residents in the facility. 

c. To meet and talk with persons from the community either inside or outside the facility .. 
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9. . PARTICIPATION IN ACTIVITIES 
...... 

To participate in social, religious, and community activities. -· 
. 

10. EXAMINATION OF YOUR RECORDS AND SUR~Y RESULTS 

A. To review and purchase photocopies of all your nursing facility records within 24 hours of your 
request 

B. T(freview the report of the most recent federal or state survey of the nursing facility. 

C. To review the facility's plan of correction if one is required ns a result of a survey. 

11. NOTICE OF RIGHTS 

A. To be infonned, both orally and in writing, in a language that you understand, prior to or at the 
time you are admitted to the nursing facility, of your legat rights during your stay at the facility. 

B. To receive a written statement of your rights. 

C. To exercise your rights as a citizen of the facility and as a citizen of the United States. 
f 

D. To be infonned, both orally and in writing, of your right to apply for Medicaid and how to apply 
for benefits. 

E. To be infonned, in writing, before or at the time you are admitted and periodically during your 
stay, of services available in the facility and of charges for those services. 

1. If you are Medicaid eligible when you are admitted or at the time you become Medicaid 
eligible, to be informed of the items and services that are included in the nursing facility 
rate paid by Medicaid and for which you ~~y. not be charg~d. This does not affect your 
obligation to contribute your patient pay amount determined by the local department of 
social services; 

2. If you are Medicaid eligible, to be infonned of those items and services that the facility 
offers which are not covered by Medicaid and the amount of the charges for those items 
and services; 

3. If you are Medicaid eligible, to be informed of changes in items, services, and charges 
described in section (1) and (2) above. 

F. To be infonned in writing by the facility regarding how to file a complaint with the facility. 

G. To be infonned in writing by the facility that you may file a complaint with the State 

H. 

Depart ment of Health regarding resident abuse or neglect, or the mishandling, abuse or theft of 
your property. 

To be informed in writing regarding how to contact the Ombudsman Progtam. 

-8163 
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. . I. 

J. 

K. 

L. 

To be informed in writing of your right to refuse treatment, and to refuse to participate in 
experimental research. , . t. •• • • 

To be informed of your right to formulate advan~e directives. . 

1 To be fully infonned in language that you underStand of your total status, including yo r medical 
condition. 

To receive a written description of how the facility will protect your personal funds. 
-··· 

12. TRANSFER AND DISCHARGE RIGHTS 

A. To remain in the facility and not be transferred or discharged unless: 

1. 

2. 

3. 

4. 

5. 

6. 

'. 
The transfer o. r discharge is necessary for your welfare and your needs cannot bl met in 
the facility. 

Your health has improved so that you no lo?ger need the services provided by tlie facility. 

The safety of other residents in the fncility is in danger. 

The health of allier residents in the facility is in danger. 

After a reasonable time, nnd after an npproprlate notice, you have failed to pay, r 
. Medicaid or Medicare has failed to· pay for your stay in the facility. 

The facility ceases to operate. 

(In all cases, the reason(s) for your transfer or dischnrge must be documented in your medical 

B. To receive a written notice from the facility nt least 30 dnys in advance of your transfer r 
discharge telling you and a family· member or your legal representative of the tronsfer o dis 
charge nnd the reasons for it u~less: 

1. The health or safety of other residents in the facility is in danger, or 

2. Your health improves enough to allow nn earlier transfer or discharge, or 

3. Your medical needs require n more urgent trnnsfer or dischnrge, or 

4. You h;;:··:e not lived at the facility for 30 days. 

C. When transferred or discharged for the reasons listed in B above, you have the right: 

1. To have the facility record the rensons for the transfer or discharge in your medical 
record. 

2. To receive a written notice as many days in ndvance of your transfer or dischargr as 
possible. 

-8111-
apmll REV. "2/J4 



, 

.. D. If transferred or discharged for any reason, to receive a written notice which includes: 

E. 

F. 

1. the reason for your transfer or discharge; ··.•·. 

2. the effective date of your transfer or discharge; 

3. the location to which you are trnnsferred or discharged; 

4. your right to appeal the transfer or discharge; 

5~' the name, mailing address, and telephone number of the State Long· Tenn Care 
Ombu~man; 

6. if appropriate, the name, mailing address, nnd telephone number of the Protection and 
Advocacy Program for Developmentally Disabled or Mentall~:Dl individuals. 

In the case of voluntary transfers or discharges, notice shnll be rensonnble under the 
circumstances. 

To have the facility. provide you with sufficient preparntion and orientation to mnke sure you 
have a safe and orderly transfer or discharge from the facility. 

NOTE: Medicaid pays the nutsing facility to hold your bed up to 18 overnights a year for therapeutic 
leave including visits with the family or friends or admission to a rehabilitation facility for an 
evaluation. If you are hospitalized, Medicaid will not pay .to hold your bed. You may pay the 
private pay rate to hold the bed if you wish. The nursing facility must readmit yQu to the first 
available bed in a semi-private room even if you do not pay to hold your bed. 

13. ACCESS AND VISITATION RIGHTS 

A. To receive visits from your immediate family or other relatives that you have consented to see. 

B. To receive visits, with your consent, from your personal physician, representatives of the state 
and federal agencies, and.the Ombudsman Progrnm. 

C. To receive visits, with your consent, from orgnnizations and individuals who provide health, 
social, legal or other services. 

D. To receive any other visitors that you consent to see. 

E. To receive a copy of your medical record in response to your request. 

F. To allow the Ombudsman to review your medical record, with your consent. 

14. ADMISSIONS RIGHTS 

A. To have equal access to quality care, ~gardless of your source of payment. 

B. To not be required to have a responsible party (third party guarantee of payment) as a condition 
of admission (or expedited admission), or continued stay in the facility. 
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C. If you are eligible for Medicaid, to not be charged, .or asked to give any gift, money, do9ation, 
or other consideration in addition to Medicaid as a precondition of being admitted (or being 
admitted more quickly) to the facility, or as a requirement for your contiilued stay in the facility. 

D. To apply for and, if eligible, to receive Medicaid without restriction. ·This includes not oeing 
required to fulfill a specified period of residency in the facility before applying for Me~caid. 
No contract or agreement may require a deposit or other. prepayment from Medicaid be efits, 
nor may the contract or agreement authorize the facility to refuse to accept retroactive edicaid 
recipients, nor may the contract or agreement authorize the facility to refuse to accept reactive 
Medicaid benefits. ~ 

E. To receive infonnati~n about the facility's admissions policies, including any preferenc given. 
·Nursing facilities must disclose to applicants infonnation on their waiting list, including but not 
limited to: 

1. the number of persons on the waiting list; 

2. the applicant's status in relation to the admission preferences of the facility; and 

3. the dates when persons were placed on the waiting list 

15. PROTECTION OF RESID~NT'S FUNDS 

If you choose to have the nursing facility manage your personal funds, the facility must: 

A. 

B. 

. c. 

D. 

E .. 

F. 

G. 

Keep funds over $50 in an interest bearing account, separate from the facility's account 

Keep funds under $50 in a separnte account or petty cash fund. The nursing facility must 
purchase a surety bond to secure the resident funds in its keeping. 

Establish and maintain a full, complete, nnd separate accounting of your funds . 

Not combine your funds with nnother resident's or with facility funds. 

Make your financial records available to you or to your legnl representntive when you k to see 
them. 

If you are a Medicaid resident, the nursing facility must notify you when your balance ·qomes 
within $200 of the Medicaid eligibility resource limit and the effect this will have on ydur 
continued eligibility for Medicaid. 

If you die, the nursing facility must tum over your funds to your trustee. 

-81~l 
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.16: ... RIGHTS OF INCOMPETENT RESIDENTS .. 

To have your right exercised by the person appointed under state law to act on "your. behalf, if you have 
been determined to be legally incompetent. If you have not been adjudged incompetent under state laws 
by a coun of competent jurisdiction, any legal sutTOgate' designated in accordance with state law may 
exercise your rights to the extent provided by the state lnw . 

' 
State Long-Term Care Ombudsman 

Department for the Aging 
Long-Tenn Care Ombudsman 
700 E. Franklin Street. lOth Floor 
EUc~ond, "~ 23219 
Telephone Toll Free: 
1-800-552-3402 

State Agency for Deve1opmentn11y 
Disabled or Mentally Ill 

Department for the Rights of 
the Disabled 
101 North 14th Street. 17th Floor • 
Eac~ond, "A 23219 
Telephone Toll Free: 
1-800-552-3962 
"oice or TDD (relecommunication 
Devices for the Deaf) 

H_CMF COrporation 

· Resident Helpline: 
2965 Colonnade Drive, Suite 200 
Roanoke,_VA 24018 
Telephone Toll Free: 
1-800-768-4263 

State Survey Agency 

Office of Health Facilitie 
Regulations 
3600 Centre Bldg., Suite 216 
3600 W. Broad Street 
Richr.nond,"A 23230 
Telephone 1-804-367-2100 
Complaint Line 1-800-955-1819 

State Medicaid Agency 

Department of Medical 
Assistance Services 
Division of Medical Services 
600 East Broad Street, Suite 1300 
EUchrnond,V~ 23219 
Telephone 1-804-225-4220 

Stnte Mentnl Henlth/Mentnl Retnrdntion 
Agency 

Department of Mental Health, Mental 
Retardation nnd Substance ~buse Services 
P.O. Box 1797 
Richmond, "A 23214 
Telephone 1-804-786-3921 

I acknowledge that I received a copy of these Resident Rights and had· them explained to me to my satisf~ction: 

Date: \\ ~ \ac::: 
----~~,~~~~----------------------- (on admittance to Home) 

Responsible Party: ~ j 6? ~.:J 
L n .IJ ~ I-R20-
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NOTICE OF DEEMED CONSENT TO HlV BLOOD TESTING 

Section 32.1 .. 45.1 of the Code of Virginia authorizes health care providers to test their patients or HIV 
antibodies when the health care provider is directly exposed to. the body fluids of a patient Jn a manner 
which may transmit Human Immune Deficiency Vm1s (HIV). Center for Disease Control Guidelines 
indicate your care in the nursing home creates the risk of such exposure for the nursing home staff. Because 
of this risk, the nursing home is required to inform you that, in the event of such an exposure, you! will be 
deemed to have consented to such testing, and to have consented to the release of the test resultf to the 
health care provider who was exposed. However, you would be informed before any of your blo would 
be tested, pursuant to this provision, for HIV antibodies, and the testing would be explained and yo , 
be given the opponunity to ask any questions you might have. 

YOU SHOULD NOT SIGN THE ACKNOWLEDGEMENT UNTIL YOU HAVE READ THIS TICE 
AND HAVE HAD IT EXPLAINED TO YOUR SATISFAcriON. 

I hereby acknowledge that I have read the above notice of deemed consent, and the provision of 
32.1-45.1 have been fully explained to my satisfaction. j 

Yes_ 
PHOTOGRA~HIC RELEASE . 

I hereby authorize the taking of photographs of the resident and the reproduction and use of such phot graphs 
with (or without) identification without reservation by: · · 

A) Heritage Hall for publicity use. C) 

D) 

Heritage Halt' for production of a scrapbook of 
activities. 
Medical Records. B) The press or other news media. 

Yes _j_ .a_ 

CONSENT FOR FLU VACCINE 

I understand the ri.sks and benefits of the flu· vaccine. I request that the vaccine be administet· to the 
above named resident if ordet:ed by the attending physician. · j 

Yes_ o_ 

'VI/\f.\1\'T""" lht 4/\ ~TI> =a '0)0 ', de lt!(J(!Ah£) \ ~\~'5' 
}:ident ate 

/L 6.6; i--1--PS 
Responsibte Party Date 

1- Y:.9S 
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HERITAGE HALL 

NOTICE OF THERAPEUTIC LEAVE POLICY 

If you are a Medicaid eligible resident, Medicaid will pay for your bed for a maximum of eighteen (18) 
days within a twelve (12) month period for "therapeutic leave." 

Therapeutic leave is defmed as going home for an overnight visit or to visit relatives and friends or for 
· admission to a rehabilitation facility up to seven (7) days for an evaluation. You can go for visits for any 

amount of time not to exceed the eighteen (18) days. 

youha~e Va days remaining. 

Please note that you will continue to be responsible for your entire co-pay during the therapeutic leave 
days. · 

NOTICE OF BED HOLD POLICY 

If you are hospitalized, Medicaid and Medicare currently do not pay to hold your bed. 

You will be responsible for charges to "hold" your bed in the facility at the published rate per day if you 
choose to hold your bed. 

If you choose not to hold your bed, the facility is required to. re-admit you upon the· first available bed in a 
semi-private room if you: 

(1) Require the services provided by Heritage Hall. 

(2) Are eligible for Medicaid nursing ~acility services. 

(3) Have paid all charges due to Heritage Hall for your previous nursing home stays. 

I certify that I have received this form, and understand the contents of this form. 

Residen~ MQ'\tt.i ;r~x £3( d IMM+\~ Date:_Jj_4fi-~ 
Responstble Patty: __ . _ ___:_ -~ Date:.2.1..l." "'"' ,t;"'" 

Date:fl.U ..E:fl....:iT 
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JOHNSTON-WILLIS HOSPITAL -
P.O. BOX 35003 I PAGE lOF 1 
RICHMOND, VA 23235-0003 

FORWARDING & ADDRESS CORRECTION REQUESTED 

510012305 

.... :. 

OVERTON LUCILLE PENNINGT 
4 LONE STAR TRLR PARK 
BLACKSTONE VA 23824 

PLEASE PRINT CHANGE OF ADDRESS OR PHONE NUMBER ABOVE 

.~:~;ru~~\~.~~-i:~:~~l:: 

so.oo I 
MAIL PAYMENT TO 

JOHNSTON-WILLIS HOSPITAL 
P.O. BOX 35003 
RICHMOND, VA 23235-0003 

TO RECEIVE PROPER CREDIT, PLEASE RETURN THIS PORTION WITH YOUR PAYMENT. 
TO PAY BY CREDIT CARD, SEE AUTHORIZATION NOTICE ON THE BACK. 

-----------------------------------------~~-~~~~~-~;~~~~~~~------------------------------------~----

TRANSACTIONS MADE AFTER THE STATEMENT DATE WILL APPEAR ON THE NEXT STATEMENT 

JOHNSTON-WILLIS HOSPITAL 
P.O. BOX 35003 
RICHMOND, VA 23235-0003 02/12/95 01/31/95 TO 02/08/95 

ESTIMATED INSURANCE AMOUNT IS BASED ON OUR BEST INFORMATION. 510012305 OVERTON LUCILLE PENNINbT. 

.ACCOUNT B'AtANCEi. ::.;,;NEW CHARGES/ 
L:AST:·STATEMENT •.· -~,}:~r~CREDITS .. ; :-:· 

NEW PAYMENTS/' ,,_..,..:,·.ACCOUNT .::-, CURRENT· ACCOUNT.:: ~"~~'-ESTIMATED ·• ... ··~."' 
ADJUSTMENTS.~;;;; \;i~!ADJUSTMENTS _;·;· ·~:;#.BALANC£. ·;.;:'2f.c 'NSURANCE AMOUNT 

~ o.oo 28017.32 0.00 0.00 28,017.32 28,017.32 
~--------~----------~----------._ ________ _. __ ~ ______ _. __________ ~ 

_::.~,:"~:;·; Ml OUN'J'.:, :..:'!::': ...... .,.;·v.NOW DUE -.... 

$0. o,o 

ACCOUNT BALANCE Z8,017.~Z 
ESTIMATED INSURANCE Z8,017.~Z 

OZ/08/95 INPATIENT SERVICES ZS,Ol7.3Z 

OZ/1Z/9S HEDICAREl BILLED 
OZ/1%/95 HEDICAID3 BILLED 

lF YOU HAVE QUESTIONS REGARDING YOUR ACCOUNT, PLEASE CALL: 804-330-2046 
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THE COURT: Good morning. I trust 

everyone had a nice weekend. Ready to go to 

work? 

MR. STEPHENSON: I seem to have had a 

respiratory disorder and I'm not going to be 

in good voice this morning. 

THE COURT: Well, I'm sorry, I know it 

makes you uncomfortable, but I think we can 

put up with it. Are we ready to bring the 

jury? 

MR. STEPHENSON: I do have a preliminary 

matter, if I may. I wanted to note an 

objection to part of the counterdesignation o, 

the deposition of Josephine Fowler and I woulc 

respectfully submit that Dr. Fowler testified 

that she didn't remember, beyond the notice, 

of any examination done to the patient, 

Lucille Overton and then she goes on and talks 

about some things that she generally does. 

And I would object to reading that in the 

designations. 

MR. NEWSOME: I believe it's fairly clear 

that the General Assembly has ruled, that 

there's a law that says you can testify 

regarding habit and routine, and she testifies 
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at length that here's a routine that I follow 

for every patient in this situation, and she's 

clearly entitled to do that. 

There's a case that came out in '99 and 

the General Assembly took care of it in the 

year 2000 that now I actually have a copy, 

it's 8.01-397.1. It's pretty clear that a 

_witness can testify as to his habit or routine 

and that's just what the law is in Virginia. 

To say that you have to remember something 

that occurred six years ago, which is what had 

happened, doesn't make any sense and that's 

why the General Assembly enacted the law that 

it did because folks do things, habit, routine 

and it doesn't have to be corroborated or 

anything. Is this your habit or routine and 

there it is. It's that simple. That's what 

the law provides now. So to say that 

Dr. Fowler cannot testify as to her general 

habit or routine under certain circumstances 

is just incorrect. It's contrary to the law. 

THE COURT: 

she did this? 

Is this in a deposition that 

MR. STEPHENSON: In a deposition questions 

that were asked and in response, of course she 
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I 

was prepared for her deposition that way and 

in all instances she said she didn't know 

anything beyond her notes, she didn't have any 

other notes and so what's in the medical 

record to say that's all that she could vouch 

for. And her deposition was taken in 1998 an~ 

so it wasn't six years. 

THE COURT: Let me see that. Are you 

familiar with the statute, Mr. Stephenson? 

MR. STEPHENSON: I didn't know that that 

precluded the general comments. As I read th~ 

statute it says that the routine can be used 

to corroborate that they were, on a particular 

occasion, was in conformity with the habit or 

routine. She testifies that on occasion she 

didn't have any knowledge of what she did at 

all and theri it goes on to say that well, I 

don't know the specific patient. I don't 

remember if I talked to this patient, but I'm 

sure with all patients I say what's botherin, 

you. If they don't answer me, I talk to them. 

I try to gather how they feel by the way that 

I'm examining them. 

And then the other part, did you inquire 

as to whether or not there were any symptoms 
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1 that would cause you to look at some area of 

2 the body for injury. I do a cursory exam and 

3 look at the whole body, and then she goes on 

4 to say how she does that. 

5 MR. NEWSOME: And testifies to what her 

6 routine is. 

7 THE COURT: That•s what I understand this 

8 to be saying. 8.01-397.1, and it starts out 

9 with capital A, it says admissibility. 

10 11 Evidence of the habit of a person or the 

11 routine practice of an organization whether 

12 corroborated or not and regardless of the 

13 presence of eyewitnesses is relevant to prove 

14 that the conduct of the person or organization 

15 on a particular occasion was in conformity 

16 with the habit or routine practice." 

17 I understand that she says she .doesn•t 

18 recall this specific patient nor does she 

19 recall what she did, but her routine is and I 

20 think it•s admissible. What the jury thinks 

21 about it is another question. 

22 MR. STEPHENSON: She had made some note in 

23 the report and then doesn't remember having 

24 done it, I think it might be appropriate to 

25 read in the routine. When she has no 
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1 recollection or no note in the record of 

2 having done something, I don•t know that her 

3 routine can proffer up. 

4 THE COURT: I overrule your objection and 

5 we'll allow it to come in. 

6 MR. STEPHENSON: I wanted to also proffer 

7 the letter of counsel that stated that all 

8 counsel stipulate to the authenticity of all 

9 medical records that obviate the need to bri 

10 in the custodian of records to trial. There 

11 have been a lot of objections to medical 

12 records and that 

13 MR. NEWSOME: We weren't arguing for Your 

14 H.onor, we said no one • s saying they aren • t 

15 what they are, it's an issue of admissibility. 

16 I don•t think a letter between counsel 

17 comes -- are you trying to make it an exhibit? 

18 MR. STEPHENSON: I wanted to proffer this 

19 as part of the record. 

20 MR. NEWSOME: This document does not 

21 become part of the record. It's no different 

22 than what's already been said time and time 

23 again. 

24 THE COURT: There have been no objections 

25 to the records as to the authenticity, but 
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only as to whether they were probative in this 

case; is that correct? 

MR. STEPHENSON: Well, I thought sometimes 

it went beyond that and I just wanted to make 

sure the record is clear on that. 

THE COURT: You can state for.the record 

that there was an agreement between counsel 

that ther~ would not.be ariy quibbling over 

authenticity of these records. 

MR. NEWSOME: Mr. Stephenson, I actually 

have, I don't know if you have, I've got 

everything in mine if you want to read from 

these. They're both marked the same way if 

you want to read from one of them. 

MR. STEPHENSON: I think I have mine 

marked, also. 

THE COURT: You-all are going to read 

Dr. Fowler's. 

MR. NEWSOME: I'm not going to read, Your 

Honor. 

THE COURT: I thought somebody was going 

to help him. 

MR. NEWSOME: I'll read if you want me to. 

Your Honor, I will read if you want me to. 

don't need to go through bringing --
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1 THE COURT: There are two people here, 

2 Mr. Stephenson is asking questions and 

3 Dr. Fowler is answering them and somehow I 

4 think it's clearer to a jury if they realize 

5 who is doing what. 

6 MR. STEPHENSON: I'll accept 

7 Mr. Newsome's, he has a marked one. 

8 THE COURT: Can we bring the jury? 

9 MR. STEPHENSON: Yes, sir. 

10 THE COURT: Bring the jury in. Good 

11 morning, jurors. I appreciate you being here 

12 and ready to go to work on time. We hope we 

13 can get right along with this this morning. 

14 Mr. Stephenson, you're at bat, sir. 

15 MR. STEPHENSON: If the Court, please, I 

16 now propose to read in excerpts from the 

17 ·deposition testimony of Dr. Josephine Fowler 

18 that was taken on January 19th, 1998, and as ~ 

19 apologized earlier to the Court for my 

20 respiratory disorder, I ask the jury to 

21 indulge_me with something that's affected me 

22 over the weekend and my voice is not normal 

23 today. So I appreciate your indulgence. 

24 THE COURT: Dr. Fowler is not present in 

25 the courtroom, as Mr. Stephenson told you he 
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took her deposition, he took her answers to 

his questions in 1998. They were recorded and 

what he proposes to do and is going to do is 

to read that deposition. He's going to read 

his questions, Mr. Newsome has agreed to play 

the part of Dr. Fowler. So what you're going 

to here is Mr. Stephenson's questions of 

Dr. Fowler and Mr. Newsome reading h~r 

answers. You can sit right there if you want. 

(Deposition read into evidence) 

MR. STEPHENSON: The doctor's progress 

notes I wanted to re-proffer the exhibit that 

was identified by Fowler. 

you. 

MR. NEWSOME: There's no mention of any. 

THE COURT: I'm not sure that I'm with 

MR. STEPHENSON: 

then. 

I'll just withhold that 

THE COURT: All right. That's all of her 

deposition? 

MR. STEPHENSON: Yes. 

THE COURT: Who is your next witness? 

MR. STEPHENSON: I did want to read in 
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1 some admissions of Heritage Hall, Your Honor, 

2 but I can take the next witness and then do 

3 that. 

4 THE COURT: However you wish to proceed, 

5 sir. 

6 MR. STEPHENSON: If the Court, please, I 

7 would propose to read into the record 

8 admissions responded ·to by Heritage Hall. 

9 MS. DULEY: Can I see that, please? 

10 MR. NEWSOME: Those aren•t admissible, you 

11 can•t use admissions from cases pending. 

12 MS. DULEY: May we approach, Your Honor? 

13 THE COURT: Yes, you may. Do we need to 

14 ask the jury to go out? 

15 MS. DULEY: These are requests for 

16 admissions that were responded to in the 

17 previous lawsuit and there has been no .order 

18 entered in this case that that incorporates 

19 the discovery from the last case. 

20 MR. STEPHENSON: Counsel, again, 

21 stipulated to the discovery in the prior case. 

22 MR. NEWSOME: I certainly don•t recall. 

23 This is not my fight. 

24 MS. DULEY: I have never stipulated that 

25 this discovery from the last case was 
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1 incorporated into this case. 

2 MR. STEPHENSON: That's what we've been 

3 using. 

4 THE COURT: How do you think that 

5 stipulation was made, Mr. Stephenson? 

6 MR. STEPHENSON: By an agreement between 

7 counsel. 

8 THE COURT: May I? 

9 MS. DULEY: Sure. Quite frankly, I've 

10 never seen this because this was before I was 

11 involved in the case. 

12 MR. STEPHENSON: It has the check marks 

13 besides the ones that I'm going to proffer. 

14 If I may add, counsel have regularly been 

15 using all the discovery that was had on other 

16 occasions including bringing forth before the 

17 Court in mot.ions excerpts from depositions of 

18 expert witnesses from that period. 

19 MS. DULEY: That's different. 

20 MR. STEPHENSON: It's discovery. 

21 THE COURT: This is the subject for a 

22 motion for summary judgment before the Court, 

23 I suppose, the business about the --

24 MR. STEPHENSON: Yes. These things are in 

25 evidence about the falls and the treatment. 
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Certainly dealing with all these subject 

matters. 

2:0 9 

MS. DULEY: Your Honor, I've never seen it 

so I haven't even read them. I don't know 

what they say. Of course if they say things 

that are already.in evidence, I would object 

on the basis that it's cumulative. 

MR. NEWSOME: I definitely haven't seen 

them this time around and I would hope none of 

them in any way relate to my clients. 

MR. STEPHENSON: We also have some 

admissions from your firm as well. 

MR. NEWSOME: You have no admissions from 

us. I'm fairly confident I've never told you 

that we would use discovery because I have 

submitted-- I've propounded new discovery, 

depositions, sworn testimony, I don't care if 

it's from 30 years ago, that's a different 

ball game. 

Certainly by the rules admissions in a 

previous case you can't use them in a pending 

case. When Dr. Martin, I sent you a letter 

saying is he going to say anything other than 

what's in his deposition and if he was, I was 

going to take his deposition. I generally do 
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1 not and I don't think I've ever done it, 

2 stipulate to bringing things forth because I 

3 always send out new discovery. If I did in 

4 this case, please show me. 

5 MR. STEPHENSON: It's just been 

6 continually done and we discussed not having 

7 to re-propound discovery. 

8 MR. NEWSOME: :But I did that. We sent out 

9 all new discovery in this case, so did 

10 Heritage Hall. 

11 MR. STEPHENSON: We've been utilizing 

12 discovery that was in the prior case. 

13 MR. NEWSOME: I have utilized nothing 

14 other than discovery depositions which is what 

15 you do. 

16 MS. DULEY: Because it's sworn testimony. 

17 That • s v~.ry .different from .. the pleading. 

18 .MR. NEWSOME: And Rule 4:8 speaks to using 

19 a pending case and it does not go forward 

20 because interrogatories are sworn testimony as 

21 well. You can always use those against folks, 

22 but actually admissions are a little different 

23 animal. Again, maybe he's saying he's going 

24 to try to read something against my client. I 

25 tend to doubt if we permitted anything that 

-838-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would help his case. 

MR. STEPHENSON: Generally you didn't 

admit too much. 

THE COURT: On a cursory examination of 

this there are things that I think are not in 

evidence at this point have to do with 42 USC 

and this motion for summary judgment with 

regard to that. 

MR. NEWSOME: Pending. And I don't think 

you recall seeing this appended to his motion 

in opposition. Do you have an agreement 

somewhere? 

MR. STEPHENSON: No, not in writing, 

just --

MR. NEWSOME: Then I certainly won't agre 

to that. 

I 

I 

211 
I 

MS. DULEY: I haven!t ordered that either. 

MR. NEWSOME: Certainly not consistent 

with the way that we proceeded in propounding 

additional discovery. 

MR. STEPHENSON: Now we back away from 

the 

MR. NEWSOME: I· don't think we need to ge 

into character assassinations here. 

MR. STEPHENSON: To the extent they are 
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against interests, I would submit that they 

are admissions against party's interests. I 

think there are just two copies. 

THE COURT: Do you have another witness? 

MR. STEPHENSON: Yes, Dr. Rosenbaum. 

THE COURT: Do you agree or not that the 

rule would preclude these unless you have an 

agreement with ;counsel? 

MR. STEPHENSON: I'm really not sure of 

that answer, Your Honor, in all candor. 

THE COURT: Do you have the rules? 

MR. NEWSOME: Yes, sir. 

MR. STEPHENSON: 

that way or not. 

I don't want to contend 

MR .. NEWSOME: It's 4:11 and not 8. It's 

right in the first part. 

212 

·THE COURT: What I would like to do in the 

interest of time is to ask you to proceed to 

Dr. Rosenbaum and let me take a look at this, 

okay? 

MS. DULEY: May I look at a copy of those 

in the meantime, please? 

MR. STEPHENSON: Sure. 

THE COURT: You wish to call 

Dr. Rosenbaum? 

-840-



~13 
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2 

3 

MR. STEPHENSON: Yes, I do, if I may, You~ 

4 

5 

6 

Honor. 

CHARLES ROSENBAUM, M.D. 

was duly sworn and testified as follows: 

7 DIRECT EXAMINATION 

8 BY MR. STEPHENSON: 

9 Q Dr. Rosenbaum, would you state your full 

10 name and address, please? 

11 A Charles Rosenbaum, 1413 Rockyville Road, 

12 Blackstone. 

13 

14 

15 

Q 

A 

Q 

16 Center? 

17 A 

Dr. Rosenbaum, where are you employed? 

Blackstone Family Practice Center. 

And what is Blackstone Family Practice 

We. are a medical practice_ in Blackstone 

18 that serves as a teaching ·program for residents 

19 that are physicians training in family practice. 

20 We take medical doctors like Dr. Fowler who had 

21 graduated from medical school and given three years 

22 of education. 

23 Q And you're involved with training of 

24 interns and residents who have temporary licenses? 

25 A Yes, sir. 
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CHARLES ROSENBAUM, M.D. - Direct 

Q 

A 

How long have you done that? 

Since 1990. 

214 

3 Q Has there been a different status from 

4 1990 up to the present date of Blackstone Family 

5 Practice? 

6 

7 

MS. PHARR: Objection, what's the 

relevance of that question? And we're not 

8 sure what it means, Your Borior, wh~t is the 

9 status of Blackstone Family Practice. 

10 THE COURT: I'll ask Mr. Stephenson to see 

11 if he can phrase it a little more clearly. 

12 BY MR. STEPHENSON: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q In 1995 what was your affiliation with the 

Medical College of Virginia? 

A In 1995 when Mrs. Overton was in Heritage 

Hall, we were a residency program that was 

affiliated with the medical college. 

Q Did the affiliation change in any way from 

January of '95 forward? 

MS. PHARR: Objection, Your Honor. I 

don't see what the relevance is as to what the 

status was after Mrs. Overton was no longer at 

Heritage Hall. 

THE COURT: I would agree. 

MR. STEPHENSON: I'll withdraw that 
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1 question. 

2 BY MR. STEPHENSON: 

3 Q In 1995 at the time that Mrs. Overton was 

4 a resident of Heritage Hall, would you describe the 

5 relationship with the Medical College of Virginia 

6 and Blackstone Family Practice? 

7 A I think what you have to say is that the 

8 medical college has a department of family practice 

9 that provides us with the authority under which we 

10 run our residency. A residency program like ours 

11 generally has an affiliation with a medical college 

12 or some sort of educational body through which we 

13 receive our, wouldn't say we receive our 

14 accreditation, but under which we have the 

15 authority to run the residency program. 

16 Q In that connection did you hire the 

17 residents directly? 

18 A Me? 

19 Q At Blackstone Family Practice? 

20 A What we did is we paid the residents that 

21 were like Dr. Fowler, working with us, with money 

22 that's appropriated by the General Assembly every 

23 year in Virginia and sent out to the three medical 

24 schools at Norfolk and Richmond and 

25 Charlottesville, and they in turn send the money 
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CHARLES ROSENBAUM, M.D. - Direct 216 

. 
1 through to the residencies and then we pay the 

2 residents with those monies. 

3 Q And they're not monies that come out of 

4 the treasury of Blackstone Family Practice Center, 

5 they're monies that you receive as appropriated 

6 funds to pay them? 

7 A The money would go through the department 

:··· 8 ~f famili.practice and go to Blackstone and that's 

9 the one that we would use. 

10 Q In relation to your utilizing the 

11 residents, did you receive any fees for medical 

12 services that were based on their treating 

13 patients? 

14 A Do you mean did I receive fees? 

15 Q Did Blackstone Family Practice receive 

16 fees from the services of the residents in treating 

17 patients? 

18 MS. PHARR: I'm going to object. What is 

19 the relevance of all this? We're here to 

20 determine whether the care that was given to 

21 Mrs. Overton is reasonable. I don't see how 

22 questions of fees goes to the relevance of 

23 that issue. 

24 MR. STEPHENSON: If the Court, please, 

25 it's relevant to the issues in this case as to 
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whether or not these residents were out there 

treating patients independently and were not 

receiving any funds for those, but funds were 

being received by Blackstone Family Practice 

from utilizing the services of the residents 

that they farmed out to treat patients without 

any supervision from time to time. 

MS. PHARR: If he wants to ask 

Dr. Rosenbaum about the supervision, we 

wouldn't have any objection to that, but the 

question as to how many the residents were 

paid doesn't go to the relevant issue. 

MR. STEPHENSON: I submit that it involves 

not only the issues of the care and the 

supervision. 

THE COURT: I don't think that we need to 

go any farther with that. You've established 

18 how Dr. Fowler was compensated for this and I 

19 don't think anyone would ever approach 

20 thinking that Blackstone Family Practice 

21 operates without charging fees. I'll ask you 

22 not to go into that. Please go on. 

23 BY MR. STEPHENSON: 

24 Q In relation to the operation of Blackstone 

25 Family Practice as it was operated in 1995 at the 
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1 time that Mrs. Overton was a resident of Heritage 

2 Hall, did Blackstone Family Practice also serve 

3 patients in addition to the relationship with the 

4 Medical College of Virginia? 

A 

Q 

I don•t understand. 

Did you carry on a practice of medicine? 

A In 1995 we were practicing .medicine in 

Blackstone, yes, sir. 

218 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q And you saw patients from whatever source, 

patients came in to see you? 

THE COURT: You had patients other than 

those that came through this residency 

program. 

A Sir, I'm not sure you can make a real 

distinction. Any patient that would have come to 

our office would have been a patient of our 

practice no matter which physician saw them. 

BY MR. STEPHENSON: 

Q And they came from all manner of the 

community? 

A 

Q 

A 

Yes, sir. 

What did you treat patients for? 

Family practice is the treatment of 

24 patients for undifferentiated problems, that is 

25 complaints that the patient might bring in could be 
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1 any variety in the field of medicine. 

2 Q Did you perform surgery? 

3 We do minor surgery in our office, taking! 

4 skin bumps and things like that off, yes, sir. 

A 

5 Q And in relation to an orthopedic type 

6 injury, you wouldn't perform that kind of surgery? 

7 A Not strictly, no. Not in the sense of 

8 ~pirating surgery, no. 

9 Q But you would diagnose a fracture if a 

10 fracture occurred and then send them on for 

11 treatment by a specialist? 

12 A If that was required, yes, sir. 

13 Q Did you have rotation of residents in 

14 relation to the residency program at Blackstone 

15 Family Practi~e? 

16 A I think it was pretty much the way that 

17 Dr. Fowler described it, the residents in training 

18 would come and we would have a schedule where they 

19 would sometimes be working in our office and 

20 sometimes they would be working in other places as 

21 part of their training. 

22 Q What was your responsibility in 

23 supervising the residents? 

24 A In running the residency program what we 

25 have to do to be a certified or accredited as a 
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1 residency program, we have to provide the residents 

2 with the -- with what I would call graduated 

3 responsibility. This is something that's very 

4 important to the training of residents and it's in 

5 our requirements that we do that at some levels of 

6 training the residents, have direct oversight by an 

7 attending physician like myself. And then as they 

8· progress through the program what we do is we 

9 provide them with opportunities for learning that 

10 don't involve that kind of direct oversight. 

11 Q How long did you have a resident, in 

12 association with Blackstone Family Practice, that 

13 you allow them to proceed without any direct 

14 supervision? 

15 A I think that there's an important point 

16 that happens at the first year of residency. In 

17 ·.·Dr. Fowler • s case that would have been the summer 

18 of 1994. At that time in order for a resident to 

19 be allowed to progress on to be a second year 

20 resident like Dr. Fowler was in 1995, the faculty 

21 has to look at the evaluations that have come to us 

22 from the performance of the first year residency 

23 and from our direct observation of that physician 

24 during that first year and make a decision about 

25 that resident. They can't be a second year 
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resident in the program unless the faculty has 

determined that that person can see patients 

without direct oversight by an attending physician. 

That's one of our requirements. 

Q Dr. Rosenbaum, let me see if I understand 

your characterization of the first and second year 

residency program. When Dr. Fowler was at 

Blackstone Family Practice Center in January of 

1995, what was her status in terms of being a first 

year or second year resident? 

A She was a second year resident. 

Q How do you know that? 

A Beg your pardon? 

Q How do you know that? 

A It's a fact, sir. 

Q I want to ask you do you rule out an 

internship as you're describing this? Are there 

three years involved? Is there an internship and 

then the first year of residency and second year 

residents? 

A The word intern has fallen out of favor 

over the last 15 or 20 years and I didn't mean to 

confuse you, but generally speaking, now what used 

to be called an internship pretty much universally 

I was talking about that before as a first year 
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1 residency. We really see our program as a three 

2 year program in which the residents progress across 

3 that ·graduated responsibility that I was talking 

4 

5 

about. 

Q At the time that Dr. Fowler was with you 

6 in January of 1995, had she not just become a 

7 resident in July of 1994? 

8 A She had become a second year resident in 

9 July of 1994, yes, sir. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

Was there a third year residency? 

Yes, sir. 

And she would have been granted a 

temporary license in July of 1996? 

A In July of 1996 that was when Dr. Fowler 

graduated from our program. 

Q What does that mean when she graduated 

from your program? 

A At that time she would have completed all 

three years of the residency and in the particular 

20 case of Dr. Fowler she was an excellent resident 

21 and she had at that point completed all the 

22 requirements of the American Board of Family 

23 Practice to take the national board certification 

24 in family practice, and that's what she 

25 subsequently did. 
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1 Q When did Dr. Fowler come to Blackstone 

2 Family Practice? 

3 A She began as a first year resident in the 

4 summer of 1993. 

5 Q In 1993 she came with you there? 

6 A She began as a first year resident in July 

7 of 1993, yes, sir. 

8 Q And what affiliation did she have with 

9 Blackstone Family Practice Center at that time? 

10 What did she do? 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

She was 

Was she 

During 

Yes. 

During 

one of our residents. 

in-house physically there? 

that first year of residency? 

the first year residency a huge 

16 majority of the time the residents are working, at 

17 that time were working at the medical college in 

18 Richmond taking rotations in different things. 

19 They would work in our office in Blackstone once· or 

20 twice a month and they would have brief rotations 

21 where they might come for a couple of weeks, but 

22 the huge majority of it would be at the medical 

23 college. 

24 Q In fact did Dr. Fowler ever come to 

25 Blackstone Family Practice Center before January of 
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1995? 

A 

Q 

Yes, sir. 

Did she come before her first rotations 

with you in January of 1995? 

A No, sir, I think I said she had been 

6 coming to our office since the summer of 1993. 

7 Q How long did she stay there? 

8 A Until 1996. 

9 Q Continuously? 

10 A No, sir, I think as we said that she had 

11 different rotations that would bring her to the 

224 

12 office or take her out to other places for parts of 

13 her training. 

14 

15 

16 

17 

18 

Q What did she do in terms of her service in 

January of 1995? 

A You mean how did she perform? 

Q No, what was her assignment? 

A In the· first half of January, 1995 she did 

19 a two week rotation in orthopedic surgery at South 

20 Hill, Virginia with Dr. Van down there, and in the 

21 second two weeks of January, 1995 she was primarily 

22 assigned to the nursing home. 

23 

24 

25 

Q 

A 

Q 

And that was Heritage Hall Nursing Home? 

Yes, sir. 

Dr. Rosenbaum, did you have some position 
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1 yourself with the Heritage Hall Nursing Home? 

2 A I don't understand. 

3 Q Did you have a position with the Heritage; 

4 Hall Nursing Home individually? 

s A I think you're going to ask me about that 

6 contract. 

7 Q Well, did you have a contract with the 

8 Heritage Hall Nursing Home? 

9 A The contract you have there is a contract 

10 that existed between Blackstone Family Practice 

11 Center and Heritage Hall. 

12 MR. STEPHENSON: May I have that marked as 

13 an exhibit? 

14 THE CLERK: Exhibit 9. 

15 (Exhibit 9: Contract) 

16 BY MR. STEPHENSON: 

17 

18 No. 

19 

Q . r· show .. you what has been· marke·d as 

9 and ask you to identify that for me. 

A Yes, sir. To my understanding all 

Exhibi1 

nursins 

20 homes have to have someone --

21 Q There's no other question pending. 

22 MS. PHARR: Your Honor, he's just 

23 explaining what the question was. The 

24 question was what is it and he was explaining 

25 what it is. He was asked if he could identify 
I 
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it. 

THE COURT: Identify it as the contract. 

What's the next question? 

BY MR. STEPHENSON: 

Q And that's the contract between Blackstone 

Family Practice and Heritage Hall Nursing Home? 

A It is. 

Q What is involved in 'tha·t contractual 

relationship? 

A What's involved is that the nursing home 

needs to have an entity or a person that is called 

the medical director, I think that's a requirement 

of their operation, and this is an agreement 

between Blackstone Family Practice and the nursing 

home for that. Now that's not something that 

involves the medical care of patients and certainly 

doesn't involve the medical care of Mrs. Overton, 

but is an administrative thing with the nurs~ng 

home. 

Q Who was the medical director of Heritage 

Hall at the time in question in 1995? 

A I represent Blackstone Family Practice 

23 Center in that administrative capacity. 

24 Q Are you the medical director of Heritage 

25 Hall Nursing Home? 
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1 A I represent my practice which is 

2 contracted to the nursing horne in that capacity. 

3 Q And for that you're paid a stipend? 

4 A Personally? 

5 Q Well, is Blackstone Family Practice paid a 

6 stipend? 

7 MS. PHARR: Objection, Your Honor, what is 

a the relevance to whether or not Mrs. Overton 1 s 

9 care was reasonable as to 

10 THE COURT: Just like the earlier 

11 question, everybody knows the answer. Please 

12 move along. 

13 BY MR. STEPHENSON: 

14 Q Under this agreement with Heritage Hall 

15 and Blackstone Family Practice, are you the 

16 designated medical director? 

17 MS. PHARR: Your Honor, I believe that the 

18 agreement speaks for itself and it is signed 

19 by Dr. Rosenbaum for Blackstone Family 

20 Practice and it is a contract between 

21 Blackstone Family Practice and the nursing 

22 home. 

23 THE COURT: I think what Dr. Rosenbaum is 

24 trying to say is that individually.he 1 s not, 

25 that Blackstone Family Practice is the 
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designated medical director and in their 

behalf he signed that contract. 

228 

MR. STEPHENSON: Counsel has said that the 

agreement speaks for itself and I will accept 

inasmuch as the agreement says that the 

medical director. 

MS. PHARR: Objection, Your Honor, this 

has not been moved into evidence. 

THE COURT: It hasn't been accepted. I 

don't know if there's an objection, you just 

asked that it be marked. 

MR. STEPHENSON: I proffer it into 

evidence. 

THE COURT: 

MS. PHARR: 

Is there an objection to it? 

Yes, Your Honor, and we'd like 

to approach. You can take a look at this, it 

has absolutely nothing to do with the medical 

care that was rendered to Mrs. Overton. It 

has nothing to do with any patient care and 

Dr. Rosenbaum's already testified that it 

doesn't have anything to do with the treatment 

rendered to Mrs. Overton and does not apply to 

any particular patient care. 

As you know, the issue in this case is 

whether or not medical treatment provided to 
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Mrs. Overton was reasonable. This contract 

does not speak to any of those issues. 

MR. STEPHENSON: Dr. Rosenbaum hasn't 

testified yet, but he has in deposition that 

he has, as a result of being medical director, 

listed as the primary attending physician on 

numerous residents of Heritage Hall including 

specifically these listed on the records as 

the attending physician, first attending 

physician of Ms. Overton. 

MS. PHARR: And if asked those questions 

he will testify that he was the attending 

physician, but that contract does not pertain 

to the attending physicians, this is a 

contract between Blackstone Family Practice 

and Heritage Hall. It has nothing to do with 

the duties and responsibilities of the patient 

care to Mrs. Overton. 

MR. STEPHENSON: He's placed in the 

position of medical director there certainly 

is an affiliation, comes right on down to 

what --

THE COURT: The question before the Court 

and before the jury is whether the standard o 

care was met. This doesn't deal with the 
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standard of care. 

MR. STEPHENSON: ·Your Honor, there are 

various issues in the pleading before this 

court including a count involving the contract 

for services and involving the overall 

relationships and their commitment to 

providing her the care that is contemplated. 

MS. PHARR: There· is ·no breach of contract 

claim against Dr. Rosenbaum or the Blackstone 

Family Practice and this is· an agreement by 

Blackstone Family Practice and Heritage Hall. 

There is no breach of contract claim against 

Dr. Rosenbaum. So even if this is a contract 

entered into by Blackstone Family Practice, 

there haven't been any allegations that there 

was any breach of the contract between 

Blackstone Family Practice and Heritage Hall. 

One more reason why this is irrelevant to the 

issue. 

MR. STEPHENSON: It also has a provision 

in here that says they are to provide the 

temporary physician services in cases where 

the admitting physician is not the attending 

physician and shows that the patient has --

THE COURT: They're doing that. 

-858-



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

CHARLES ROSENBAUM, M.D. - Direct 

MR. STEPHENSON: And to provide physician 

services in cases of emergency in the event 

the patient's attending physician can't be 

reached. 

THE COURT: What's that got to do with 

this case? 

MR. STEPHENSON: It just ties in that his 

position of medical director has·ordered 

himself to present himself not only as an 

attending physician to Mrs. Overton; but to 

all the residents at Heritage Hall. 

THE COURT: I don't think it comes in. 

Not for this purpose. Sustain the objection. 

MR. STEPHENSON: Note my exception. 

15 THE COURT: Your exception is noted. 

16 BY MR. STEPHENSON: 

17 

18 

19 

Q Dr. Rosenbaum, did you have a 

patient/doctor relationship with Lucille Overton? 

A No, sir. 

20 Q Were you familiar with her admission to 

21 Heritage Hall on or about January 4th, 1995? 

22 

23 

24 

25 

No, sir. A 

Q You never had any doctor/patient 

relationship with Lucille Overton? 

A The only time I ever saw Mrs. Overton was 
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1 after her x-ray at Blackstone Family Practice that 

2 showed the broken hip. 

3 (Exhibit 10: Progress notes) 

4 BY MR. STEPHENSON: 

5 Q Dr. Rosenbaum, I want to show you what has 

6 been marked as Plaintiff's Exhibit No. 10. 

7 MS. PHARR: Can I see that? 

8. .BY MR. STEPHENSON: 

9 Q And ask if you can identify the exhibit 

10 for me. 

11 A Yes, sir, these are copies of the doctor's 

12 progress notes from Lucille Overton from the 

13 nursing home. 

14 Q And they are nursing home chart records? 

15 A They're doctor's progress notes, yes, sir. 

16 Q And they're contained in the Heritage Hall 

17 chart records of Lucille Overton? 

18 A Yes, sir. 

19 Q Do you maintain any such records at 

20 Blackstone Family Practice Center? 

21 A I think anybody who takes care of patients 

22 maintains records, yes, sir. 

23 Q Do you maintain these records also at your 

24 office at Blackstone Family Practice? 

25 A Those records are written in the nursing 
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1 home. 

2 Q I note that on the --

3 MR. STEPHENSON: May I proffer this as an 

4 exhibit, Your Honor? 

5 MS. PHARR: Your Honor, again, we would 

6 object to the extent that those records are 

7 not Dr. Rosenbaum's except for the 1/31 

8 notation. Those are doctor•s progress notes 

9 authored by a variety of other physicians and 

10 they are inadmissible as hearsay. 

11 MR. STEPHENSON: I may wish to ask a few 

12 more foundation questions. 

13 THE COURT: I understand you•re saying 

14 that the last entry is the only one by 

15 Dr. Rosenbaum? 

16 MS. PHARR: Yes, sir. 

17 THE COURT: Well, I think the evidence to 

18 this shows that Dr. Rosenbaum said he did not 

19 see her except after the x-ray was made and he 

20 made a notation in this record at that time. 

21 That notation I think would be admissible, 

22 otherwise it•s not because it is hearsay as to 

23 him. You may continue to question him on 

24 that. If you wish to have that last page, the 

25 part of it that•s signed off on by 
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Dr. Rosenbaum admitted, it will be done. 

MR. STEPHENSON: I'd like to ask a few 

more questions. 
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1 BY MR. STEPHENSON: 

2 Q Dr. Rosenbaum, I note that on the exhibit 

3 with respect to each page your name is apparently 

4 on each page? 

5 A Yes, sir. 

6 Q And how did your name come to be on each 

7 page of this document? 

8 A I didn't write it there if that's what 

9 you're asking. I'm listed on a lot of the pages of 

10 the documents in the nursing home. 

11 Q And why are you so listed? 

12 A I think it's a matter of consistency. 

13 What you have there is a place on the medical 

14 records where in the nursing home they'll write the 

15 physician's name and I think that helps in most 

16 nursing homes to remember which doctor is seeing 

17 which patient, but at Heritage Hall the ·patients 

18 there, Mrs. Overton is the example, is cared for by 

19 all of the physicians in our office. And we all 

20 would care for the patient, the residents or the 

21 attending physicians or all of us. 

22 And so the particular doctor who first saw 

23 the patient when they came into the nursing home 

24 wouldn't be the one that you would list on there 

25 because that physician may leave, not be there 
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anymore after that point. So I think for 

consistency·sake my name representing Blackstone 

Family Practice as the medical directorship of the 

nursing home is listed on those documents. That 

doesn't necessarily mean that I would be taking 

care of Mrs. Overton or any other patient. 

Q In fact aren't you listed on the records 

of all of the resident~ at Heritage Hall Nursing 

Home as an attending physician because you are the 

medical director there? 

A I think that the patient's rights allow a 

12 patient to choose another physician, but in the 

13 case of Mrs. Overton that's true. 

14 Q And you were listed as her number one 

15 attending physician? 

236 

16 A My name is listed there for the reasons of 

17 consistency. If you had used the name of the 

18 physician that first saw her in the nursing home, 

19 that doctor would have graduated and left the 

20 program at some point and would have been 

21 meaningless to have his name on there. So you 

22 would have my name on there even though I hadn't 

23 seen the patient. 

24 Q Doesn't the records also say that 

25 Blackstone Family Practice is the second attending 
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physician? 

A Yes, sir. 

1 

2 

3 

4 

5 

6 

Q And does that include, then, all of your 

doctors associated with Blackstone Family Practice? 

A Yes, sir, I think we're all included. 

Q Do you disclaim that anyone had the 

7 authority to enter your name on the record? 

8 A No, sir. ·I don't t:hink "it· troubles me to 

9 have my name listed that way. 

10 Q In fact you confirmed 

11 

12 

13 

name 

A I don't recall telling someone to put my 

there. 

Q But you certainly don't disavow that they 

14 did so without authority? 

15 A It doesn't bother me that my name is 

16 listed like that, no, sir. 

17 MR. STEPHENSON: Your Honor, how far do we 

18 have to go to have the records --

19 

20 

21 

22 

23 

24 

25 

THE COURT: You can't go far enough, I 

don't think. I've already denied it except 

for the last page. 

MR. STEPHENSON: 

THE COURT: Yes, 

Note my exception. 

sir. 

MS. PHARR: Can we assume that that page 

will be redacted? 
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THE COURT: We can do that. 

BY MR. STEPHENSON: 

Q Dr. Rosenbaum, are you today saying that 

you were not Lucille Overton's attending physician? 

MS. PHARR: Your Honor, I'm going to 

object. We have gone over and over and over 

the status of Dr. Rosenbaum and the attending 

physician. I think he's asked and answered 

this question. 

THE COURT: The Court agrees. 

11 BY MR. STEPHENSON: 

12 Q Dr. Rosenbaum, do you know who was listed 

13 as the attending physician of Mrs. Overton? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MS. PHARR: 

THE COURT: 

Your Honor, same objection. 

I think it's clear, 

Mr. Stephenson, that Dr. Rosenbaum has said a 

couple of times that every physician connected 

with Blackstone Family Practice worked in the 

nursing home and attending these people, that 

unless they had chosen a physician for 

themselves. 

BY MR. STEPHENSON: 

Q Dr. Rosenbaum, when the services were 

24 required by a physician treating any resident of 

25 Heritage Hall, what was the practice in terms of 
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1 sending someone over to Blackstone Family Practice 

2 to treat them? 

3 A Well, I think it was pretty much the way 

4 that Dr. Fowler described it. For most of the care 

5 of the patients there they were cared for during 

6 the weekday morning rounds. We would have 

7 physician or physicians in the nursing home between 

8 9:00 and 12:00 on Monday ·through Friday and 

9 whatever patients the nurses would request they 

10 examine they would do so. 

11 Q And Dr. Fowler was one of the residents 

12 that would have been sent over to see patients? 

13 A Yes, sir. 

14 Q And did she do that on -- be dispatched to 

15 do so by Blackstone Family Practice that was called 

16 to provide care? 

17 A Yes, sir. Are you talking about as part 

18 of her rotation there? 

19 Q As part of what was provided by the 

20 medical services of Blackstone Family Practice. 

21 A If the patient needed to be seen, any one 

22 of us could have gone there. 

23 Q And when Dr. Fowler· went over, she went 

24 under the auspices of Blackstone Family Practice? 

25 A We considered the residents in training to 
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1 be junior partners in our practice. They're 

2 medical doctors and they can do anything that any 

3 licensed medical doctor in that practice can do, so 

4 all of us would be considered to be part of 

5 Blackstone Family· Practice Center in taking care of 

6 those patients. 

7 Q And so when she went over, she went over 

8 as an agent of Blackstone Family Practice Center? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MS. PHARR: Objection, Your Honor, again, 

we're going on the same road. We've gone over 

these questions. He's asked and answered them 

a number of times. Further, Your Honor, I 

believe that the question of the agency 

relationship is a question of law and not a 

question that this witness can properly 

answer. 

THE COURT: I think it's perfectly clear 

that she was assigned there by MCV, she was 

authorized to go in the nursing home and see 

patients as Dr. Rosenbaum has said that the 

nurses indicated needed to be seen, and I'll 

ask you to move on. 

23 BY MR. STEPHENSON: 

24 Q Dr. Rosenbaum, in relation to any 

25 treatment rendered to Lucille Overton by 
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1 Dr. Fowler, did you ever review any treatment that 

2 she rendered? -

3 A Not to my recollection. 

4 Q Do you know of any other doctor at 

5 Blackstone Family Practice that did? 

6 A Not to my knowledge. 

7 Q Have you reviewed the doctor's progress 

8 notes that were.made by Dr. Fowler? 

9 A Yes, sir. 

10 Q Can I direct your attention then to the 

11 items in the doctor's progress notes that are dated 

12 January 20th and January 21st of 1995 and ask you 

13 if you recognize that as items that were entered in 

14 by Dr. Fowler? 

15 A Yes, sir. 

16 Q And what notes were entered by Dr. Fowler? 

17 MS. PHARR: Objection, Your Honor, may we 

18 approach? 

19 THE COURT: Yes. 

20 MS. PHARR: You've already ruled that the 

21 notes made by Dr. Fowler are inadmissible 

22 because they're hearsay. You've heard 

23 testimony from Dr. Rosenbaum that he never 

24 treated Lucille Overton. Mr. Stephenson is 

25 asking him to comment on notes written by 
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1 another doctor for a patient he never saw and 

2 notes he did not review at the time she was 

3 treated. That's improper. He's trying 40 get 

4 this testimony, hearsay testimony that you've 

5 already ruled into evidence by having 

6 Dr. Rosenbaum read it. 

7 MR. STEPHENSON: Not only was this made by 

8 the employee of Blackstone Family Practice in 

9 her position as resident, we also just had 

10 testimony from Dr. Fowler describing to these 

11 notes that she made. We had testimony from 

12 Dr. Fowler that the entries that she made on 

13 the 20th and 21st, so I mean she's already 

14 identified these same notes. 

15 MS. PHARR: But they weren't admitted into 

16 evidence. 

17 MR. STE·PHENSON: I put them in evidence 

18 under her ~estimony. 

19 MS. PHARR: He went to offer them and he 

20 withdrew that. 

21 MR. NEWSOME: Your Honor, may I just say 

22 one thing? The records will be clear that he 

23 never reviewed these notes. 

24 THE COURT: He just said that. 

25 MR. NEWSOME: Why is he asking this 
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1 witness questions about those notes? 

2 THE COURT: What are you trying to do? 

3 MR. STEPHENSON: Trying to show that they 

4 did nothing for her in terms of the service. 

5 THE COURT: He said that he never reviewe~ 

6 those notes. 

7 MR. STEPHENSON: My position is that he 

8 should have. 

9 THE COURT: Well, that's argument for 

10 later on, but I don't think you can get this 

11 in. 

12 BY MR. STEPHENSON: 

13 Q Did you ever consult with Dr. Fowler in 

14 relation to her treatment with Mrs. Overton? 

15 A Not to my knowledge, no, sir. 

16 Q And I believe you testified you know of np 

17 other doctor who consulted with her about treating 

18 Lucille Overton? 

19 A Correct. 

20 Q So she treated Lucille Overton without anr 

21 supervision, th~n, on the part of you or any other 

22 doctor at Blackstone Family Practice Center? 

23 A I don't think that that's a fair thing to 

24 say. She was treating with that doctor and had sh~ 

25 needed consultation from one of us she was always 
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1 able to get that 24 hours, 7 days a week. 

2 Q But it was up to her to request that? 

3 A Yes, sir, that'·s one of the requirements 

4 of being able to be a second year resident was that 

5 we as a faculty had met and felt that she was able 

6 to do that. 

7 MR. STEPHENSON: We had talked about 

8 redacting something f~om Exhibit 10, but I 

9 THE COURT: Yes, sir, I think what was 

10 agreed that you could get into evidence is 

11 this part, and I'll ask that the clerk to put 

12 a copy machine on it. 

13 MR. STEPHENSON: I was going to ask him 

14 something about the 

15 THE COURT: You can ask him something 

16 about it, but before we let the jury see it. 

17 BY MR. STEPHENSON: 

18 Q Dr. Rosenbaum, would you tell the Court 

19 and the jury, please, what entry is made on this 

20 Exhibit No. 10 that's attributable to you? 

21 A Yes, sir, this is a note here that I wrote 

22 in our office, after I saw the x-ray, that showed 

23 that Mrs. Overton had a broken hip. 

24 Q And how did you come to make that entry? 

25 A I saw the x-ray that showed she had a 
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broken hip and I wrote about it in the chart. 

Q And did you examine her before the x-ray 

was made? 

A 

Q 

A 

Q 

A 

Q 

Not to my recollection, no, sir. 

And somebody else ordered the x-rays? 

Yes. 

Who ordered the x-rays? 

Dr. Damewood. 

And did you have any communication with 

10 Dr. Damewood as to why the x-ray was ordered? 

11 A I don't recall specifically. 

12 Q Then how did you come to read the x-ray? 

13 A I think that there are probably a couple 

14 of ways that that could have happened. If I was 

15 the what we've called the consultant doctor, that 

16 is the faculty physician that was available for 

17 consultation by the residents on that day, I might 

18 have been available. Like I said those doctors 

19 have no other responsibilities other than no 

245 

20 schedule of patients other than being available fo1 

21 

22 

23 

24 

25 

consultations need. I might have been that person, 

or they might have just come and found me between 

patients or between other duties and asked me to 

look at the x-ray. I really don't know. 

Q And you read the x-ray and you found it 
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showing a fracture? 

A Yes, sir. 

Q And what did you do after that? 

1 

2 

3 

4 

5 

6 

A I gave her some pain medicine and sent her 

back to the nursing home. 

Q Is that it, that•s what you do? 

7 A Well, there were arrangements being made 

8 to send her on to the hospital at Johnston-Willis, 

9 yes, sir. 

10 Q And did you order her to be sent on to 

11 Johnston-Willis Hospital? 

12 A I don•t really know how that happened, 

13 whether Dr. Damewood made those arrangements or how 

14 that happened. 

15 Q If you were the consultation doctor on 

16 duty that day, what did you do, or what would you 

17 have done in relation to following up on what had 

18 been involved in nursing that fracture? 

19 

20 

21 

22 

23 

24 

MS. PHARR: Objection, calls for 

speculation on what he would have done if 

anything were different. 

THE COURT: If you did anything, if you 

recall. 

A I don't recall anything about that day in 

25 relation to Mrs. Overton. 
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1 Q Do you recall doing anything else in 

2 reviewing Mrs. Overton's history upon your reading 

3 an x-ray that showed she had a fractured hip? 

4 A I don • t recall anything regarding the ca E 

5 given to Mrs. Overton. 

6 Q Did you make any investigation as to 

7 whether or not something had occurred and she had 

8 been treated in some way by one of your residents? 

9 A Not to my recollection. 

10 Q Why would you not? 

11 A I don't know that I understand the 

12 question. 

13 Q In relation to your residency program, 

14 isn't part of your responsibility to train the 

15 residents in treating patients? 

16 

17 

A 

Q 

Yes, sir. 

A:p.d I take it ·or. Damewood was also a 

18 resident at the time? 

19 A Yes, sir. 

20 Q Would you not have had an interest in 

21 following through with Dr. Damewood as part of the 

22 residency program to determine how this occurred, 

23 what he did and how he came to order an x-ray? 

24 MS. PHARR: Objection, Your Honor. What 

25 is the relevance of what Dr. Damewood did? 
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That has nothing to do with the issue in this 

case which is whether Dr. Fowler rendered 

appropriate medical care to Mrs. Overton. 

248 

1 

2 

3 

4 

5 

6 

7 

8 

9 

MR. STEPHENSON: I submit determining what 

10 

11 

12 

13 

14 

he did in the overall investigation. 

THE COURT: I think if you're asking 

Dr. Rosenbaum what he did, that's okay, but if 

·you're asking him what or why Dr. Damewood did 

something, then I sustain the objection. 

MR. STEPHENSON: I'm trying to learn what 

he did as a mentor of the residents. 

MS. PHARR: Of Dr. Damewood, which is not 

an issue in this case. 

THE COURT: Be specific, sir. 

15 BY MR. STEPHENSON: 

Q With regard to the x-ray, this had been an 16 

17 

18 

19 

20 

x-ray ordered by Dr. Damewood als·o a resident that 

day? 

A Yes, sir. 

Q In the process of following up in your 

21 residency training program, did you have some 

22 practice that you followed in dealing with the 

23 residents in terms of their training in addressing 

24 what they did in their examination and following a 

25 patient in finding a fracture? 
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A There's not direct oversight of every 

patient that's seen by every resident. 

Q And you didn't review any records and 

didn't feel called upon to do so of Mrs. Overton in 

relation to any other preliminary examination had 

been done by any other resident? 

A Not to my recollection, no. 

Q Why would you not do that? 

A I wasn't asked to by anyone at the nursing 

home or by the director of the residency. 

Q Well, in your training of residents do you 

need to be asked to involve yourself in the process 

of the training? 

MS. PHARR: This is all argumentative, I'm 

going to object. If he wants to ask 

Dr. Rosenbaum about the evaluation process, I 

think Dr. Rosenbaum can speak to that, but I 

think the question is argumentative as 

phrased. 

THE COURT: Sustained. 

BY MR. STEPHENSON: 

Q Do you have any evaluation process 

involving your residents? 

it's 

A Yes, sir, we evaluate them all the time. 

25 They're evaluated on all of the things that they de 
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1 in the practice of medicine both in our office and 

2 also in the rotations that they take outside of our 

3 office in the various medical specialities. 

4 Q And one of the rotations out of your 

5 office was done by Dr. Fowler in January of 1995? 

6 A When she was in orthopedic surgery at 

7 South Hill, yes, sir. 

8 Q No, in January of 1995 ·when she was there 

9 attending patients at Heritage Hall. 

10 A Yes, sir, that's part of an office 

11 rotation because they spend the mornings in the 

12 nursing home, the afternoons in the office. 

13 Q So with relation to her services to 

14 residents at Heritage Hall, did you do anything 

15 that involved the evaluation of how she was 

16 treating patients? 

17 A Yes, sir, what we've done is we had weekly 

18 meetings with all the faculty and we· would sit at 

19 the table and talk about everything in the program 

20 and all the residents there. In addition, of 

21 course, I went to the nursing horne, as Dr. Fowler 

22 testified, once a week and directly observed her in 

23 patient care there so I could see what kind of a 

24 

25 

job she did. 

Q Tell me what you did 
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1 when you went over once a week and observed her. 

2 A I can't specifically recall that 

3 particular time. You have to understand that 

4 during the course of the residency she spent 10 to 

5 12 weeks at the nursing horne so I would have gone 

6 there with her many, many times, but I wouldn't 

7 have gone there with her during that rotation in 

8 January. 

9 Q Did you yourself examine any patient that 

10 she had treated, examined at Heritage Hall? 

11 A I'm sure that I did. 

12 Q Did you ever do anything in relation -to 

13 treatment of Mrs. Overton? 

14 A No. 

15 Q But yet you did diagnose a fracture that 

16 occurred to Mrs. Overton when she was a resident ati 

17 Heritage Hall? 

18 MS. PHARR: Your Honor, we have gone over 

19 and over this. He's already said he diagnosed 

20 the fracture on the 31st after reviewing the 

21 x-rays. 

22 THE COURT: The Court agrees. How much 

23 longer are you going to be with this witness, 

24 sir? 

25 MR. STEPHENSON: A little bit longer, Youf 
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Honor. 

BY MR. STEPHENSON: 

Q Dr. Rosenbaum, were you.the primary 

attending physician for Blackstone Family Practice 

at the Heritage Hall? 

MS. PHARR: Your Honor, I apologize. We 

252 

have gone over and over and over this. I 

believe·you've already sustained one objection 

to this line of questioning. 

THE COURT: I think that Dr. Rosenbaum has 

sufficiently answered that question 

previously. 

BY MR. STEPHENSON: 

Q Did you provide any care plan for any of 

the residents at Heritage Hall Nursing Home? 

MS. PHARR: I'm going to have to object 

again. What is the relevance as to whether he 

provided a care plan for the residents at 

Heritage Hall? The issue here is was the 

treatment rendered to Mrs. Overton by 

Dr. Fowler reasonable. That's the issue. 

THE COURT: He's not the director of 

Heritage Hall, therefore I sustain the 

objection. 

MR. STEPHENSON: I'm trying to ask him in 
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1 his role as medical director for Heritage Hal+ 

2 which I believe 

3 MS. PHARR: What does that have to do witJl 

4 her care? He's already testified that as 

5 medical director he wasn't involved in any 

6 patient care and didn't require him to be 

7 involved in any direct patient care. 

8 THE COURT: I think that's correct, 

9 Mr. Stephenson. 

10 BY MR. STEPHENSON: 

11 Q Did you provide any care plan or supervis~ 

12 or review any care plan related to Lucille Overton? 

13 A Not to my knowledge, no, sir. 

14 Q Did you provide any orders in relation to 

15 Mrs. Overton when she was admitted to Heritage -

16 Hall? 

17 ·A No, sir. 

18 Q Do you know if anyone did from Blackstone 

19 Family Practice? 

20 A Yes, sir, I'm sure she had orders. 

21 Q And they would have been done by somebody 

22 at Blackstone Family Practice Center? 

23 A One of our physicians would have provided 

24 her with orders. 

25 Q And how did you determine who would do 
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that? 

A That would be determined by whichever 

physician examined her when she was first admitted 

to the nursing home would have been writing her 

admission orders. 

Q Did you review Dr. Damewood's entries on 

the medical records, Dr. Rosenbaum? 

A Yes, sir, I have. 

Q Are you in a position to decipher those 

254 

10 for us? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. PHARR: Objection, Your Honor. You've 

already ruled those records are hearsay. He 

did not write them. 

THE COURT: I haven't heard Dr. Damewood 

did anything except x-ray and read an x-ray 

and report a broken hip. 

MS. PHARR: May we approach? 

THE COURT: Where are you headed? 

MR. STEPHENSON: I had subpoenaed 

Dr. Damewood to testify here and the Court 

excused him on a motion to quash. It was with 

some understanding that we would be allowed 

some latitude in dealing with what 

Dr. Damewood did in relation to his 

examination of Mrs. Overton, and what I wanted 
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2p5 

1 was for him to decipher his own records.· And 

2 the only representation I had we would need 

3 him for that purpose and he was excused and I 

4 handled this again in the deposition 

5 Dr. Rosenbaum's reading of Dr. Damewood's 

6 notes under the auspices of_Blackstone Family 

7 Practice Center and their formal records that 

8 are official medical records. I'm trying to 

9 proffer all the medical records. 

10 THE COURT: I guess he performed an x-ray, 

11 but he read the x-ray and then he reported. 

12 MR. STEPHENSON: He didn't just do that 

13 from the x-ray, he reported the x-ray to 

14 Mrs. Overton and Dr. Rosenbaum confirmed his 

15 diagnosis on January 31st. 

16 THE COURT: What is this witness going to 

17 be able to tell you? 

18 MR. STEPHENSON: What the records say. 

19 THE COURT: No, I don't know of any 

20 understanding, the motion to quash was 

21 granted, at least on my conversations that 

22 Dr. Damewood's attorney and you, defense was 

23 not involved in that and the Court concluded 

24 that the x-rays and its results were already 

25 in and was agreed that that could come in. 
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1 There's no objection to that. 

2 MR. NEWSOME: The jury's already heard it. 

3 THE COURT: You may not ask Dr. Rosenbaum 

4 about what Dr. Damewood did. 

5 BY MR. STEPHENSON: 

6 Q Dr. Rosenbaum, are the residents required, 

7 as part of your procedure with them, to maintain 

8 rn~dical records? 

9 A Yes, sir, all doctors write medical 

10 records, notes. 

11 Q And do those records have some integrity? 

12 MS. PHARR: Objection, Your Honor. 

13 BY MR. STEPHENSON: 

14 Q And legitimacy of records? 

15 A I don't understand. 

16 Q Do they become official records then of a 

17 patient? 

18 A They are what they are, yes, sir. 

19 Q And are they officially chart records? 

20 A Yes, sir. 

21 Q Dr. Rosenbaum, what do you consider your 

22 role to be as the number one attending physician if 

23 you're so listed? 

24 MS. PHARR: I'm going to have to object. 

25 We've gone down this road at least three or 
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1 four times now. He's already testified about 

2 his role as attending physician and what that 

3 meant. 

4 THE COURT: Sustain the objection. 

5 MR. STEPHENSON: Your Honor, note my 

6 exception. 

7 THE COURT: Yes, sir, it's noted. 

8 BY ·MR. STEPHENSON: 

9 Q You never visited Lucille Overton at any 

10 time as an attending physician other than reading 

11 the x-ray on January 20th? 

12 A Not to my knowledge. 

13 Q And January 31st? 

14 A Not to my knowledge. 

15 Q When your name was on all the records of 

16 Mrs. Overton as the listed attending physician, was 

17 that so entered with _your authority or without youz 

18 authority? 

19 MS. PHARR: Objection, Your Honor, this 

20 has been asked and answered at least three 

21 times now. 

22 THE COURT: Dr. Rosenbaum has explained 

23 this previously. Sustain the objection. 

24 BY MR. STEPHENSON: 

25 Q To your knowledge, was there any 
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misrepresentation made in showing your name on any 

place? 

258 

MS. PHARR: Objection, Your Honor, this is 

the same question but a different way. He•s 

already asked about this attending physician. 

THE COURT: Sustain the objection. 

MR. STEPHENSON: Note my exception. 

THE COURT: Exception is noted. 

BY MR. STEPHENSON: 

Q Did you ever examine Mrs. Overton•s chart 

while she was a patient at Heritage Hall? 

A Not to my knowledge. 

Q Do you know of anyone at Blackstone Family 

Practice Center who was in a position of a 

supervisor of the residents that examined her 

chart? 

A Not to my knowledge. 

MR. STEPHENSON: We have attached an 

exhibit and a page from that and I would like 

this marked as a complete set of the doctor•s 

progress notes, or to offer the rest of the 

exhibit and maybe reattach that page. And I 

had proffered this as part of the medical 

records of Heritage Hall and that was objected 

to, but I think Dr. Rosenbaum at least 
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1 identified these as doctor's progress notes 

2 that are maintained as part of the file 

3 records of Heritage Hall. 

4 So I would like to resubmit the exhibit as 

5 part of the medical records of Heritage Hall 

6 on that identification. I'm trying to get 

7 that in. When I was, earlier on, presenting 

8 that, it was objected to by Heritage Hall on 

9 the basis of these being doctor's progress 

10 notes, so I'm going to get through an 

11 identification by Dr. Rosenbaum these are 

12 medical records that constitute part of the 

13 Heritage Hall files meaning that I would like 

14 to resubmit it that those are part of the 

15 medical records. 

16 MS. DULEY: I think we have gone over this 

17 on Friday that it was determined that they 

18 were not business records of Heritage Hall. 

19 MR. STEPHENSON: Dr. Rosenbaum has a 

20 position at Heritage Hall under Blackstone 

21 Family Practice and he says --

22 THE COURT: Wait a minute, it is not your 

23 determination that controls. I don't have a 

24 perfect recollection by any means, but I think 

25 Friday as this was up here, the doctors did it 
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and they made our copies of it in their files, 

but I don't see how you can classify this as a 

record for Heritage Hall, that every one of 

these is made by a different physician. He's 

not an employee of Heritage Hall. 

MR. STEPHENSON: They come in vicariously 

with their being part of the business records. 

THE COURT~ I ruled that they did not and 

I ruled on it Friday. 

MR. STEPHENSON: That was prior to my 

having further identification through 

Dr. Rosenbaum who was in a dual pos~tion, as 

he has described, in his position at Heritage 

Hall as a medical director and knowing that 

these are medical records that are kept of the 

residents at Heritage Hall. So I have further 

authentication plus we do have a stipulation 

as to the authenticity. 

THE COURT: You can only authenticate that 

piece that I said can come in. That's the 

only piece that he has anything to do with. 

MR. STEPHENSON: I had also identified 

through Dr. Fowler the records as well that 

were attributed to her. 

MS. DULEY: I didn 1 t hear that in 
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Dr. Fowler's deposition. 

THE COURT: I can't allow it. 

MR. STEPHENSON: May I keep that as an 

intact exhibit and then proffer it as a 

refused one? 

THE COURT: Yes, we've taken a page off. 

2i6 1 
I 

7 MR. STEPHENSON: And I'd like to mark that 

8 as Exhibit 11. 

9 (Exhibit 11: Copy of license) 

10 THE COURT: You have that page. The clerk 

11 says you have it on your desk. 

12 Mr. Stephenson, I'm going to give this jury a 

13 break in five minutes. Can you finish in five 

14 minutes? 

15 MR. STEPHENSON: I'll try. 

16 BY MR. STEPHENSON: 

17 Q Dr. Rosenbaum, in relation to treatment 

18 for a patient by a resident that's associated with 

19 your resident training program, do you have any 

20 policy regarding the permission by the patient to 

21 be so treated by one of your residents? 

22 MS. PHARR: Objection, Your Honor, 

23 relevance. 

24 THE COURT: Answer the question. 

25 A I think that when you are a patient and 
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1 you present yourself for treatment that you are, 

2 I•m not a lawyer, but I think you deem to give 

3 consent to be treated by the person that•s seeing 

4 

s 

you. 

Q Let me take that a step further. Suppose 

6 you had a patient that does not have the capacity, 

7 because of a dementia condition, and someone else 

-8 is acting for that patient, does that ~hange your 

9 answer in terms of an implied consent? 

MS. PHARR: Objection, Your Honor. 

262 

10 

11 

12 

13 

14 

15 

16 

17 

18 

THE COURT: I think I need t~ change my 

other ruling. If you•re going to go down that 

line, I don•t think that that•s the proper 

place to go. I reverse myself on the earlier 

one and ask the jury to disregard the answer 

Dr. Rosenbaum started to answer. 

MR. STEPHENSON: Note my exception. 

THE COURT: Yes, sir. 

19 BY MR. STEPHENSON: 

20 Q Did you serve on the quality assurance 

21 committee at Heritage Hall? 

22 

23 

24 

25 

MS. PHARR: Objection, Your Honor. Again, 

relevance. 

MR. STEPHENSON: Part of my position is 

they violated the contract, Your Honor, with 
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Lucille Overton and did not have the quality 

of care provide in the agreement between the 

parties, and so I'm asking him about his role. 

MS. PHARR: May we approach briefly? 

THE COURT: No, we'll recess for 10 

minutes. 

(A recess was taken at 11:34 a.m.) 

THE COURT: Bring the jury back in. 

right, Mr. Stephenson. 

All 

MR. STEPHENSON: I think we may have one 

coming in without objection. 

MS. PHARR: We have an objection to that. 

We will object to it if it's asked to be 

admitted into evidence. 

MR. NEWSOME: He already testified. 

MS. PHARR: He already testified that she 

had a temporary license. 

MR. NEWSOME: That's fine. 

THE COURT: They don't object to it. 

22 BY MR. STEPHENSON: 

23 Q I'm showing you what's been marked as 

24 Plaintiff's Exhibit 11 and ask you if you would 

25 tell me whether or not these are copies of the 
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licenses that Josephine Fowler had when she was a 

resident at Blackstone Family Practice? 

A Yes, sir, that's what they are. 

4 Q And that relate to the period of expiring 

5 on 6/30/95 and also expiring on 6/30/96? 

6 A That's what they say, yes, sir. 

7 THE COURT: Admitted without objection. 

8 

9 

BY MR. STEPHENSON: 

Q Dr. Rosenbaum, did you have some 

10 obligation to review incident reports at Heritage 

11 Hall? 

A I don't understand. 

Q Did you have any obligation to review 

incident reports at Heritage Hall in your 

relationship to the medical directorship of 

Blackstone Family Practice? 
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12 

13 

14 

15 

16 

17 

18 

19 

A If they were given to me, yes, sir, 

happy to review them. 

I'd be 

Q You didn't have some obligation to review 

20 those on a monthly basis? 

21 

22 

23 

A 

Q 

A 

Not to review all of them, no, sir. 

Who would give them to you for review? 

I think that's just like any of the 

24 patients that you would see in the nursing home, if 

25 the nurses would say if I was there and a patient 
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1 had fallen and there was an incident report, then 

2 the nurse might ask me to see the patient and that 

3 sort of thing. 

4 Q But you only did so if some nurse asked 

5 you to do that? 

6 A Yes, sir. 

7 Q Did you ever review the incident reports 

8 related to Lucille Overton? 

9 A Not before the proceedings of being sued, 

10 no, sir, not to my knowledge. 

11 MR. STEPHENSON: I wanted to mark and 

12 admit as exhibits some Virginia code sections 

13 and also the U.S. code section, which we've 

14 identified as exhibits. 

15 MR. NEWSOME: What is he going to get from 

16 the witness? 

17 THE COURT: He didn't say anything from 

18 the witness, he said he wanted them marked as 

19 exhibits. 

20 MR. NEWSOME: I don't think it's proper to 

21 enter the statute. 

22 MR. STEPHENSON: They're just statutes and 

23 I wanted to proffer those and publish those to 

24 the jury. 

25 MS. PHARR: Your Honor, if he wants to 
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have them marked, but this witness isn't going 

to testify. 

THE COURT: He's not asking that the 

witness say anything, forget the witness, he 

just wants them as exhibits. 

MS. PHARR: I think that's improper for 

him to do it that way, in addition to the fact 

that these exhibits are irr~levant to the 

issues that are at hand in this case which 

is 

THE COURT: I'll ask you to hold that and 

there will be an opportunity when the jury is 

not in the room and you can put it on the 

record. 

MR. STEPHENSON: 

examine the witness. 

I'll do that. You may 

·Ms. PHARR: We'll reserve que~tions for 

our own case in chief. 

THE COURT: You may return to your seat. 

MR. STEPHENSON: I understand the license 

is in so I don't need to --

THE COURT: The license is. 

MR. STEPHENSON: So I will rest with my 

evidence. 

THE COURT: All right, sir. Plaintiff 
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1 rests. 

2 MR. NEWSOME: We have a motion, Your 

3 Honor. 

4 THE COURT: Show the jury out, please. 

5 Mr. Newsome. 

6 MR. NEWSOME: Yes, ·Your Honor. The 

7 plaintiff's obviously rested now. Your Honor, 

a in a medical malpractice case such as this in 

9 order to establish the standard of care, a 

10 breach of that standard of care and causation, 

11 a plaintiff has to present expert testimony on 

12 those issues. And Mr. Stephenson and 

13 plaintiff, excuse me, has presented no expert 

14 testimony whatsoever in this case and it is 

15 impossible to establish standard of care, 

16 breach and causation. In fact there's no 

17 evidence of any criticism on the record in the 

18 absence of that expert testimony and on the 

19 basis of plaintiff 1 s complete failure to issue 

20 a breach of the standard of care and 

21 causation, we move that their case be stricken 

22 at this point. 

23 THE COURT: As to Dr. Rosenbaum? 

24 MR. NEWSOME: As to Dr. Rosenbaum and to 

25 Bla~kstone Family Practice. I 1 m sorry, Your 

-895-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Honor, Dr. Rosenbaum and Blackstone Family 

Practice. 

THE COURT: Mr. Stephenson. 
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MR. STEPHENSON: If the Court, please, and 

I did -- I didn't proffer for the record, I 

wanted to have the expert depositions in that 

the Court refused to allow of Drs~ Liedelmyer 

and also Dr -- of Phyllis Cor~igan. And so I 

just wanted those in for the record and the 

Court had rejected those. 

On the ground of expert testimony, again, 

I would renew my presentation of those 

witnesses on the basis that I reread the 

statute. There is a positive reference in the 

statute that says an expert will be qualified 

if he has practiced in the specialty or 

related field within the past year. As I read 

that, I don't see that it rules out experts in 

the cases under that have talked about others 

that would qualify coming in out of the 

jurisdiction, and I submit that the witnesses 

should have been qualified on the basis of 

their credentials and that that was not a rule 

out by the statute, but there are other cases 

under the statute. 
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1 I want to pull those out of my paper here 

2 that said the jury can consider evidence 

3 itself and that they can be the judge of what 

4 was a miss in the practice that's common 

5 knowledge. And I submit that the record 

6 shows -- and this is just addressing the 

7 malpractice count in the motion for judgment. 

8 The motion for judgment goes on with several 

9 counts including a breach of contract and the 

10 regular negligence and also statutory 

11 violations. 

12 I submit to the Court that under the case 

13 authority, if I may have an opportunity to 

14 pull that out, the case name extends for the 

15 proposition that the jury can be the judge of 

16 something that is within the common knowledge, 

17 and I'll find the authority for that for the 

18 Court, that without expert testimony they can 

19 make that judgment. And within a matter of 

20 common knowledge we have ample record here 

21 that there was falls and a failure of 

22 diagnosis and then we have an expert witness 

23 that did testify and the expert testimony came 

24 in regarding the time that the break occurred, 

25 that it was an old break in relation to 
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identifying the age of the fracture. And I 

submit that going through and showing in the 

records the terse examination and no finding, 

and then when Mr. Perdieu had to come in and 

recognize the deterioration in Mrs. Overton 

and then he had to demand that she get medical 

attention, then immediately the x-ray and 

examination disclosed the fractured hip which 

was aged. And that was testified to amply by 

the surgeon who performed the surgery at the 

time that he did it, he saw that the fracture 

had aged. 

Other than in the malpractice thing throws 

the burden on the defense to come forward and 

show that it did not occur with their 

negligence, their neglect, their breach of 

contract and I think we have at least a 

doctrine of res ipsa loquitur under those 

conditions because it's clearly shown prima 

facie that she sustained the fracture while 

she was in the care of both the nursing home 

and the doctors who sent the resident over, 

the obligation to supervise and be a mentor. 

And when Mr. Perdieu came in and demanded 

that she have medical attention, it was easily 
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1 discovered, x-ray confirmed what should have 

2 been done all the while. So what kind of 

3 additional testimony do you have to confirm 

4 that they just missed it, and it's up to the 

5 jury to determine whether or not they should 

6 have exercised the standard of care necessary 

7 to detect that. 

8 Beyond that we have the contract and the 

9 agreement that was entered into. Of course 

10 this is vicariously in terms of Mr. Newsome's 

11 motion, the medical services, but we have no 

12 record anywhere of any testimony of any 

13 consent to be served by the resident. So when 

14 they are allowed the resident to go over and 

15 attend to Mrs. Overton, it was done so without 

16 any agreement for her to be treated by 

17 Dr. Fowler, and Mr. Perdieu testified that he 

18 had never consented to her being treated by a 

19 resident. 

20 THE COURT: Let me ask you, who would 

21 treat her if she had no physician? 

22 MR. STEPHENSON: Her attending physician. 

23 THE COURT: Who was that? 

24 MR. STEPHENSON: Dr. Rosenbaum is listed 

25 as her first attending physician and 
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Blackstone Family Practice is listed as the 

second attending physician, and Blackstone 

Family Practice sent up a resident. And the 

resident on the authority that I was 

presenting to the Court is required under 

section 54.1-2961 of the Virginia code. "The 

employment, the intern or resident shall be 

responsible and accountable at all times to a 

licensed member of the staff. With interns 

and residents holding temporary license may be 

employed in a legally established and licensed 

hospital or other organization operated in an 

approved graduate medical education program 

when their practice is confined to persons who 

are bona-fide patients within a hospital or 

other organization receiving treatment, advice 

in an outpatient department of the hospital. 11 

I submit when they sent the resident over 

to treat the patients at Heritage Hall, they 

say they did so under a misrepresentation that 

they were in compliance with that and that's 

not part of the establishment. Mr. Perdieu 

came in and saw that the health of his mother 

had deteriorated under the contract that he 

had entered into with Heritage Hall, he gave 
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no permission for her to be so treated and 

when he insisted she have medical treatment, 

she was found to have had the fractured hip, 

which all the evidence shows that it occurred 

sometime earlier. 

So on that basis I think we have an issue 

to present to the jury on the various counts 

that I have including the contract, the 

statutory violation and the negligence and we 

have the malpractice one as the other count. 

Anyone should have been able to be able to 

detect and the nurse·'s records show that we 

have in evidence that her health continued to 

deteriorate. The weekly resident reports show 

that in that period of time after the fall she 

was not ambulating with assistance at all, so 

we have evidence in the exhibits that were 

identified that showed that she just lay there 

and I think the evidence supports that she was 

just allowed to deteriorate without the proper 

attention to detect what should have been an 

obvious fracture and was discovered when 

Mr. Perdieu came in and found her in that 

state. 

You rely on the medical services that the 
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statute provides should be furnished the 

residents in the nursing home and what is 

contemplated that would be done and 

supervision of residents that are training, 

find that they get training, but do you take 

the residents of the nursing home who are the 

elderly and just make them experiment 

subj.ects? Do you give them proper 

supervision? 

r•m appalled that Dr. Rosenbaum testifies 

that he was never prompted to look at this 

patient at all even after he read an x-ray on 

January 31st that showed that she had a 

fracture. Did he go back as part of his 
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responsibility of mentoring and supervised the 

residents to determine what the history was of 

the patient. He testifies right here today 

that he did nothing. Although he permitted 

his name to be used as medical director, as 

the attending physician and the number one 

attending physician, and yet he thought that 

that presented no responsibility. 

I submit that what he did is have a mill 

there that permitted residents to be run 

through and paid a stipend that he says is 
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1 even provided by .the state legislature that 

2 they don't even have to pay and receive 

3 remuneration from the services of their 

4 nursing hall. If they can do that, that's a 

s fine business operation. 

6 I think that we have counts in the motion 

7 for judgment that are extensive and permits us 

8 to have a jury issue that involves the 

9 Defendants Rosenbaum and Blackstone Family 

10 Practice Center. 

11 THE COURT: That's in response to 

12 Mr. Newsome. I'm going to turn to Ms. Duley.· 

13 MS. DULEY: We have a motion as well, Your 

14 Honor. Your Honor, I would join in 

15 Mr. Newsome's argument regarding the fact that 

16 there's been no expert regarding the deviation 

17 from the standard of care. Raines versus 

18 Lutz, 231 Virginia 110 says that expert 

19 testimony is necessary to establish those 

20 three elements; standard of care, deviation 

21 from the standard of care and that that 

22 deviation was the cause of the damages. Bryan 

23 versus Burt, 254 Virginia 228 also says that 

24 the plaintiff, in order to establish proximate 

25 cause, must state what should have been done. 
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I have not heard anybody say what the nurses 

at Heritage Hall should have done or what· 

would have prevented her fall. 

276 

In addition, there's been no causation 

events. Even if we assume for the purposes of 

argument that there is evidence of standard of 

care and deviation, there is no evidence that 

the deviation caused her fall. In addition, 

there is no evidence that the fall caused the 

break. Spruill versus Commonwealth, 221 

Virginia 475 says that a medical opinion based 

on a possibility is irrelevant, speculative 

and therefore inadmissible. And I would 

submit to the Court that Dr. Burkhart who is 

the only person who came close to saying she 

may have broken it when she fell says, page 8 

of his deposition, line 16,. "0id you form an 

opinion as to how she sustained the fractured 

left hip?u 

Answer: uNo. I mean I have no idea." 

Then he goes on to say it is in the realm 

of medical possibility that if she fell on the 

20th or the 21st that she sustained a fracture 

and that I saw her for 10 days later, that I 

said it was about 10 to 14 days old. Could it 
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have been sustained at that fall? Answer is 

yes, it could have. He says medical 

possibility. Under Spruill versus 

Commonwealth that testimony is inadmissible. 

As to the contract, Your Honor, very 

interestingly page 3 of the contract, section 

8 number B says, "The home shall exercise due 

caution and care toward ihe resident, however 

the home does not assume liability for harm or 

injuries suffered by the resident except wherl 

caused by the negligence of the home, its 

employees or agents." Once again, we're back 

to the negligence theory. He has not proven 

any negligence on behalf of Heritage Hall. 

The fact that she fell is not proof of 

·negligence. 

Your Honor, to hold the fact that she fel" 

is proof of negligence would be holding 

Heritage Hall to a strict liability standard 

and certainly there is no -- they have not 

contracted for strict liability and there is 

no allegation that they were responsible to -· 

held to a strict liability standard. 

In addition, as with the negligence 

theory, with the contract theory they still 
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have to show what we failed to do that caused 

the fall or what we affirmatively did that 

caused the fall and that requires an expert. 

As to the statutory duty, Your Honor, I'm 

278 

not -- I will not take the Court's time and go 

through every single one of them, but suffice 

it to say that there is no evidence that we 

breached any of these duties, or even if we 

did breach any of these duties, that those 

breaches caused the damages. 

Your Honor, in order to be held liable in 

this case, the plaintiff must show that either 

the standard of care, the contract or the 

statutes that he cites require that Heritage 

Hall insure the resident's stability 24 hours 

a day. The fact that she fell, which is the 

only thing that is in evidence, has no bearing 

on whether they breached the standard of care, 

breached the contract or violated a statute. 

Again, to hold them to that standard would be 

a strict liability standard and on those 

grounds I would move that the Court strike the 

case against Heritage Hall. 

THE COURT: Did you wish to respond to 

Ms. Duley as to Heritage Hall? 
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1 MR. STEPHENSON: Yes. If the Court, 

2 please, directing your attention to the 

3 admission agreement and the attempted escape 

4 clause, the agreement, among· other things, 

5 states that the hall shall -- the home shall 

6 exercise due caution and care towards the 

7 resident as well as have the other obligations 

8 to furnish an environment, and attached to it 

9 with the rights that are part of the contract 

10 gives her the right to choose a personal 

11 attending physician, to be fully informed in 

12 advance about the care and treatment, to 

13 participate in the planning and care of the 

14 treatment or changes in the care and treatment 

15 and to, among other things, to make choices 

16 about your life in the facility that are 

17 important. To be free from mental,· verbal, 

18 physical abuse. To be treated with 

19 recognition of your dignity, individuality and 

20 privacy, and also provides that the person in 

21 the care as Mrs. Overton's representative 

22 would be fully informed about incidents that 

23 happened. He was informed and misinformed 

24 because he was told that his mother had had a 

25 fall twice on the 20th and then on the 21st 
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gave assurance that she was all right. 

He had his own suspicion when he came in 

later after it seemed to him that things were 

not right and he traveled from Fairfax and 

sees her on the 30th and found that her state 

of health was in total deterioration and 

contrary to the representation that was made, 

she was all right:. She did not receive the 

care, and they also had an obligation to 

comply under the code of Virginia and comply 

with the U.S. code in relation to how they 

cared for their patients, and we can refer to 

all those provisions. 

We also have her being treated without 

280 

Mr. Perdieu's knowledge by a resident that was 

not a fully licensed person in terms of under 

the auspices of Blackstone Family Practice as 

part of the graduate medical program, and I 

submit that the treatment was going on outside 

their facility.and with no indication of any 

supervision. Dr. Fowler testified that she 

didn't report to anyone, that no one 

supervised her in relation to the treatment of 

Mrs. Overton and she doesn't even remember the 

patient. After the disclosure of the fracture 
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i 

that occurred back apparently on the watch of 

Dr. Fowler, there was never any follow up or 

treatment or training and any attempt to even 

review the records to determine what had 

happened to Mrs. Overton. She was just left 

in a state of so be it. If you fall, that's 

what happens and maybe if her injury is severe 

enough they don't have any problem because shl 

can't get out of bed. 

So I think all of that is well in evidence 

and creates an issue for the jury to review. 

I think all the statutory requirements hold 

them to a standard they have to show that they 

followed in terms of the statutory part. We 

have ~he U.S. statute that goes into 

substantial depth into what requirements are 

to qualify and continue to qualify for the 

Medicare payments of the residents·. And the 

nursing home is a skilled nursing facility anc 

holds itself out as such. 

Mr. Perdieu entered into an agreement that 

he expected to have the due care provided as 

was needed at the time that she came into the 

nursing facility. He testified that she 

walked in, although she had impairments that 
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were obvious for the needs for the care, there 

was no suitable care plan ever improvised to 

deal with her assessment as a high risk for 

falls. 

She proved that that was correct and 

accurate by sustaining a fall on the 20th of 

January and then there was nothing done to 

deal with her observation and oversight. At 

that time she also sustained a fall in the 

dining room. There apparently was no 

supervision which is part of the requirement 

of the nursing home to supervise their dining 

room residents and because, again, she was 

found on the floor having fallen in the dining 

room, there's no showing of any removal from 

her bed following that incident on the 21st. 

In terms of Dr .. ·Burkhart's testimony, 

you've got to take that in context when he 

used the term possibility. You know that 

taking it in the whole context he was talking 

about probability because he had given ample 

opinion from the -- there was medical evidence 

that there was no red blood, that there was 

old blood that he showed dated somewhere 

between 10 and 14 days. He also showed that 
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there was issue around the bone that caused 

him to form that opinion at the time he 

performed the surgery, and then when he was 

shown the records of her falls, of course tha 

is a competent producing cause of the 

fracture. 

283 

He also testified in closing, yes, you 

could do it another way. You could sit her 

and cause a break. Someone could have just 

slugged her and it could break that way. He 

had before him the evidence that was provided 

and the nurse's notes that labeled the falls 

in their records, and so they dealt with them 

as reported incidents and they prepared 

incident reports related to the events. And 

so that obviously falls right into the time 

frame that he had identified from the physica~ 

evidence that he viewed in the surgical 

process. He didn't have access to those 

records at the time he formed that opinion, 

the Johnston-Willis surgical records in whic 

he performed the surgery on. That certainly 

is confirmed by the time period in which the 

falls occurred as to when the break occurred. 

After that happens, and the contention is 
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we couldn't prevent her from falling, maybe 

they identified that she had a high risk for 

falls, they took no steps to put in place any 

kind of plan that dealt with that 

characteristic of her and then she falls and 

then she lies there in a bed with no attention 

after that. 

I don't think they meet the contractual 

agreement to provide her reasonable care under 

the contract that they undertook to perform 

when they admitted her as a patient and agreed 

to accept compensation for the services to 

her. So to say that they have no 

responsibility, unless you can come in with 

some witness to show that they didn't do some 

care, takes it out of the realm of anybody's 

common knowledge. This jury is well equipped, 

based on the evidence before it of what 

happened, so I think what more evidence do you 

need than what occurred in this case. Our 

position is very clear. 

THE COURT: Thank you, sir. 

MR. NEWSOME: Your Honor, I just want to 

clear up a couple of quick things. 

Mr. Stephenson keeps referring to a breach of 
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1 contract. There is no breach of contract 

2 claim against Dr. Rosenbaum, Blackstone Family 

3 Practice. Not an issue. The issue of the 

4 statute, we•ve argued a motion for summary 

5 judgment. I know the Court had that under 

6 advisement. Let me just remind the Court with 

7 respect to the issue of Dr. Rosenbaum and 

8 Blackstone Family Practice. I'll just read 

9 you 42 USC 1395i-3, requirements for ensuring 

10 quality of care in skilled nursing facilities. 

11 Your Honor, as I took you through, at the 

12 hearing, every provision in this act in this 

13 section of the act deals with what a skilled 

14 nursing care facility must do. Blackstone 

Family Practice, Dr. Rosenbaum, clearly are 

16 not a skilled nursing facility and to the 

17 extent that this statute applies .to -anyone and 

18 provides a duty of care, it clearly doesn•t do 

19 that with respect to my client, Dr. Rosenbaum 

20 and Blackstone Family Practice. There is no 

21 provision that says a physician must do 

22 whatever, and even if it were, Your Honor, it 

23 would still come out to the issue which is 

24 whether or not the care was reasonable. 

25 While Mr. Stephenson cannot cite you to a 

-913-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

286 

case situation when expert testimony is 

required is actually the same for everything. 

If it cannot assist the jury, or if the jury 

doesn't need it, you don't need it. The cases 

say you don't need expert testimony in a 

medical case. First of all, they refer to it 

as in the rare case and there are two cases 

reported ~n Virginia.Supr~me Court. ·They say 

if it's within the range of the jury's common 

knowledge and experience·. 

The issues with respect to Dr. Rosenbaum 

and Blackstone Family Practice and really 

Dr. Fowler is two; one is a failure to 

diagnose. Failure to diagnose isn't that she 

had a fractured hip, the issue is -- first of 

all, Dr. Burkhart, who is an orthopedic 

surgeon, can't tell yo~ wheh ·it happened. He 

wasn't purporting to say when it happened. To 

believe that a jury knows when a fracture 

occurred or more importantly, when it should 

have been diagnosed, to say that's in their 

common knowledge and experience is just flat 

out falls. The jury doesn't know. You need 

expert testimony. 

The other issue of negligent supervision 
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of Dr. Fowler, Your Honor, how many of these 

jurors know what a residency program and then 

what type of supervision is required. And to 

be quite frank, Your Honor, the only evidence 

before this jury right now is that the 

supervision was appropriate and that came from 

Dr. Rosenbaum when he talked about the 

supervision, graduated responsibility and 

clearly Dr. Fowler should have been over 

there. 

That is a complex medical issue just like 

a failure to diagnose and that's why you need 

expert testimony. You can't have a jury to 

just speculate, well, maybe they should have 

diagnosed it this day, this day when on record 

we have an orthopedic surgeon for 20 years who 

can't pinpoint exactly when it.occ·urred. Not 

within the common knowledge and experience of 

most physicians which is why you have to bring 

on experts. 

Residency program; clearly not within the 

common knowledge and experience. The only 

evidence they have is the evidence that the 

supervision was appropriate and that came from 

Dr. Rosenbaum who was called as an adverse 
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witness. So the plaintiff is stuck with any 

uncontradicted evidence and there's no 

testimony to the contrary. 

288 

The only evidence in this case at this 

point is that with respect to graduated 

responsibility, Dr. Fowler was appropriately 

treating Ms. Overton. That's the only 

evidence that. you have. So even on that basis 

there's no breach here. So again, no contract 

claim with respect to Dr. Rosenbaum and 

Blackstone Family Practice, the statute 

clearly doesn't apply to Dr. Rosenbaum and 

Blackstone Family Practice and this is not one 

of those rare cases like Beverly Enterprises 

where you do not need expert testimony because 

the issue· of negligende is within the common 

knowledge and experience of the jurors. On 

that basis we move that the plaintiff's 

evidence be stricken. 

THE COURT: Thank you, sir. 

MS. DULEY: Would you like to hear from me 

again or not? 

THE COURT: Well, you have an opportunity. 

I'm not going to stop you. 

MS. DULEY: Just briefly, Your Honor. 
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Again, I would like to reiterate that in 

versus Burt, 254 Virginia 28, the supreme 

court held in that case that proximate cause 

I 

I 

I 

289 
I 

was not proven because the plaintiff failed tc 

present evidence of what should have been 

done. I have yet to hear what Heritage Hall 

could have or should have done in order to 

prevent Mrs. Overton from falling. The mere 

fact that she· fell is not evidence of a breach 

of any sort. 

In Beverly Enterprises is the case in 

which the supreme court held that in rare 

instances expert testimony is not needed in 

these types of cases. They had an employee 

from the nursing home who testified -- let me 

back up just a little bit. A woman went into 

the nursing home with a history of choking and 

was told that she needed assistance eating. 

She was in the nursing home for a period of 

time and they left a plate of food in front of 

her and left her unattended. Well, it is 

obvious in that case to the jury and to 

everybody else that they shouldn't have left 

the food in front of her. In addition to the 

fact that a nurse from that nursing home said 
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we shouldn't have left the food in front of 

her. 

So they had an admission from an employee 

that they had breached the standard of care. 

In addition, Your Honor, it was obvious that 

this food should not have been left. In this 

290 

case I certainly don't know what we could have 

done to prevent the fall and I think it is 

certainly outside the common experience of the 

jury to speculate as to what we could have 

possibly done to have prevented the fall. 

Your Honor, I think I'll leave it at that. 

On those bases we would ask that the 

plaintiff's case be stricken against Heritage 

Hall. 

THE COURT: Thank you. 

MR. STEPHENSO~: Your Honor, please, 

another case that I wanted to cite for the 

court is Dickinson and Fatahey, a '97 case 

that said the section didn't require plaintiff 

to present expert testimony in all medical 

malpractice actions. And in the Beverly 

Enterprises case, that was one that I was 

looking for the cite on also and it does hold 

in that case the impression that whether a 
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1 reasonably prudent nursing home would permit 

2 its employees to leave a tray of food 

3 unattended. 

4 When we have a duty and it involved more 

5 than just the plaintiff falling, we have the 

6 negligence exhibited and their improper 

7 attention. Another way is Mr. Perdieu came in 

8 and sa-id that he ·found them feedi-ng her with 

9 false teeth out and hard food and trying to 

10 press that in her. That was another violation 

11 of her contractual duty that they were just 

12 not giving her attention. 

13 I think that we have multiple pieces of 

14 evidence that the jury can determine whether 

15 or not the nursing home failed in their 

16 contractual undertaking. They haven't shown 

17 that they could not have prevented, they could 

18 have her attended. I think the jury could 

.19 certainly determine, along with our 

20 suggestions of other things, they are equipped 

21 to do in having her surveilled, having her out 

22 in the open, having her watched and attended 

23 to in any number of ways, and other things 

24 they could have done to prevent her from being 

25 injured with falling. And so I think that is 

-919-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

·16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

292 

something they just neglected. Your Honor, I 

want to make sure that my statutory sections 

are in as part of the record. 

THE COURT: They were objected to. 

MR. STEPHENSON: If they•re not part of 

the record, I just wanted to again recite from 

the requirements of the United States Code 

Service under Public Health and Welfare Social 

Security Act that the requirements relating to 

the provision of services on the quality of 

life, that a skilled nursing facility must 

care for its residents in such a manner as 

will promote maintenance of quality of life of 

each resident and a skilled nursing facility 

must 

·· THE COURT: Let me ask you this: Rather 

than reading all of that in, you wanted 

reference to the fact that you were relying on 

the 42 USC and a couple of Virginia statutes, 

and I would encourage you just to refer to 

them by number and not read the whole thing in 

the record. 

MR. STEPHENSON: The reference, and this 

is a 27 page section of 42 uses section 

1395i-3. Virginia Code section 32.1-138. 
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1 Virginia Code section 54.1-2961 regarding 

2 interns and residents in hospitals and their 

3 requirements. Virginia Code section 

4 54.1-2961. 

5 THE COURT: I don't think there is any 

6 question in this case but that Mrs. Overton's. 

7 hip was broken while she was a patient at 

8 Heritage Hall. I don•t think there's any 

9 question as to the results of that her 

10 condition deteriorated some and I quite 

11 understand the upset to anyone closely 

12 associated with her. I also don't think there 

13 is any question but what it is necessary in 

14 this case for the plaintiff to be able to show 

15 a breach of the standard of care and I think 

16 that can only be done through expert 

17 testimony, which as I've said, was not able tc 

18 be produced. 

19 I further think that if the burden to sho~ 

20 a breach of the standard of care cannot be 

21 shown, that we do not reach any contractual 
\ 
\ 22 issues. For instance, Mr. Stephenson talks 

23 about Mrs. Overton or her family not having 

24 requested that a resident attend her, and not 

25 by inference, nor did he request that 
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1 Blackstone Family Practice attend to her. And 

2 the reference is made to the fact that she 

3 legally has a right to choose her own 

4 physician. The right is not denied, but it 

5 was not exercised. She goes in the nursing 

6 home and the nursing home has a contract with 

7 Blackstone Family Practice and they treat her. 

8 The Court has no choice in this matter but to 

9 grant both motions to strike. So ordered. 

10 MR. STEPHENSON: Note my exception, and 

11 may I have made part of the record the 

12 rejected depositions of Dr. Liedelmyer and 

13 Phyllis Corrigan? 

14 THE COURT: I think they would be part of 

15 the record in the matter. They've been 

16 discussed, shown, read. 

17 MR. STEPHENSON: I have the original 

18 deposition transcripts. 

19 THE COURT: You can make them part of the 

20 record. 

21 MR. STEPHENSON: Also the exhibits that 

22 were proffered and refused, I want to make 

23 sure that they're all --

24 THE COURT: I think the clerk has -- I'm 

25 not sure that he has all of them, but you can 
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check. I have a list of them. I'll be glad 

to go over them with you. Nothing further? 

MR. NEWSOME: No, Your Honor, nothing at 

all. 

I 

:295 

MS. DULEY: Your Honor, would you like for 

one of the defendants to prepare the order? 

THE COURT: Yes, I certainly would. Brine·~ 

the jury in. Virginia law requires that the 

plaintiff in a case like this be able to prov~~ 

that there's been a breach of the standard of 

care for a physician, or in this case also a 

nursing home, and that has to be done in 

virtually every case by expert testimony, 

expert medical testimony which Mr. Stephenson 

was not able to produce in this case. 

The motion to strike the plaintiff's 

~~idenc~ was made by the defense, the Court 

has granted that motion. You-all are excused. 

I thank you very much for your presence. 

Court is adjourned. 
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AGREEMENT 

MEDICAL DmECTOR 

HC:MF CORP. d/bla 
i 

. HERITAGE HALL - . I 

.fJJ This agreement is made :m.d entered into on the I£! daz at AfP.Il-;t I 1tf 'f. 
~by and between :S:CMF Corp., d/b/a Heritage Hall ~':"liereinafter ealle~ the 
c:=--iaME, and 8&.-4 CKSru.l& r~lt-'1 'PAAt-1111g ~ , hereinafter C:llled the MED CAL 

DIRECTOR. 

WITNESSETH: 

Whereas the Home desires to f\'!rmsh its residents with optimal medicnl and nursing 
C3l'8 services, and whereas ME.JICAL DmECTOR is a duly licensed physicimlif the 
State ofVirginia, I 

IT IS HEREBY AGREED BETWEEN THE P.J.\RTIES HERETO AS FOLLOW1: 

MEDICAL DmECTQR AGREES TO: 

1. \Vhen requested, provide medical consultation and advica concerning the 
suitability of residents to be admitted nnd/or discharged and nny dther 
areas of medical concern. 

2. Conduct, at least annt!ally, o.n In-Service Training Program fo11 the 
employees ofHeritage Hall to acquaint them with the medical problems 

3. 

4. 

5. 

of the! agC!d-and infirm. -
... 

Review the "Nursing Care Policies and Procedures" a.t least annually 
and provide gcidanca on the execution of theso p"olicies. 

Advise and provide consu.ltation on matters regarding i~ection ccitrol 
and isolation procedures. · . . . . : 

Pro~d~ t~mporary physi~an se~~es in cases where the a":mi~ing 
· phys1c1an lS nat the attending phys1cuLn and assure that the patient has 
temporary medic:a.l orders until the attending physician cnn be rea 1hed. 

6. Provide physician services in eases of_ emergency in the event the 
patient's attending physician cannot be ranched • . 

7. Serve on the Quality Assessment and Assurance Committae 
meets quarterly. 

8. "When requested, provide medical advice concerning employees h nlth 
matters. 
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MEDICAL DmECTOR AGREEMENT 
.. P.f-GE TWO 

9. Review patient and employee incident reports monthly and make 
recommendations as needed. 

10. Indemnify and hold HCMF Corp. harmless from any and all liability, 
costs or expenses (including legal fees) which HCMF may incur as a 
result a{ any ac:ts ar admissions of the physician. 

11. Maintain in full force and efFect at all times during the term of this 
Agreement plus three (3) years, a policy or policies of liability insurance, 
issued by a State approved carrier, having policy limits of one million 
dollars ($1,000,000) per incident and per practitioner providing services. 

12. MEDICAL DIRECTOR must notify facility at least ten (lO).days in 
advance i£ policy is canceled or amended to reduce coverage. 

13. MEDICAL Dm.ECTOR will provide continuous written certification, or 
appropriate documentation of adequate professional liability coverage. 

14. :&IEDICAL DIRECTOR hereby certifies compliance with all Medic::u-e 
and Medicaid laws, regulations and all ather State and Federal laws 
governing the actions of our missions by the HOME, and paymt!nt for 
services rendered by the Physician. 

HOME AGREES TO: 

l. Render reasonable materials and clerical help to the MEDICAL 
DmECTOR to implement his activities in the HOME. 

2. Reasonably coopcrntewith the MEDICAL DIRECTOR to assure that the 
HOME'S residents receive optimal medicnl cmd nursing care services. 

3. HOME agrees to pay the "t!EDIC.AL DIRECTOR . * · per month for 
services rendered. 

No relationship of employer and employee is created by this agreement, it being 
undet"Stood that MEDICAL DIRECTOR and his/her employees performing services 
hereunder act independently of the HOME, establish their own hours and routines 
and provide only the services to the HOME specifically specified herein. 

Either party may terminate this agreement on thirty (30) days written notice. 
Otherwise, it will remain in efi"ect until a different ~greement is e~ccuted. 

*HOME agrees to pay the MEDICAL DIRECTOR $1,200.00 pe~ month 
for services rendered, and $300.00 per month for Quality ~~' 
Assurance Services, and $100.00 per month for in-service -yrG/ 
prov1ded throughout the year. ~~J 
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... . - .. 
MEDICAL DIRECTOR AGREEMENT 

~ . PAG'E THREE 

Both parties warrant they are in full initial and ongoing compUance with nil currex1t 
applicable federal, state, and loc:allaws, regulations, and ordinances. Included, ·bl1

t 
not limited to, are: 

a) The Civil Rights Act of 19S4; b) the Rehabilitation Act of 1973; c) the Fair· 
Labor Standards Act; d) Virginia. Minimum Wage Act; e) other laws that apply 
and/or as amended. 

Eae.l]. party is appropriately licensed, approved, certified, or accredited, as require· 
by applicable federal, state, and local laws. 

Each party shall establish IUld maintain confidentiality as to client information anf 
records that are of a personal nature, as required by federal or state laws. I 

Each party shall agree to maintain high standards of business and ethical condu~ 
in regard to all services, goods, and activities inherent in this relationship. 

THIS AGREEMENT shall run for a term of one year commencing on 'f4f:f'l· 
_, Said Agreement shall be automatically renewed annually thereafter ~n the sam~ 
terms and conditions stated herein until terminated by either party uporl 
promulgation of thirty (30) days written natieo to the other party . 

.. DATE~ 

HCMF CORP. d/b/a HERIT.AGE HALL- ~f.acls-ltJA Q_. . 

By_~~~~~-:r:Z~~L~-- Date ra/9-'1 
Robert E. Nelson 

Director of Administrative Senices 
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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 

CONSENT FOR RELEASE OF INFORMATION 

((~ 
~ 

I hereby give the Virginia Department of Medical Assistance Services (DMAS). Depurtment of M ntal 
Health. Mental Retardation and Substance Abuse Services (OM H M RSAS) and the Community Ser ices 
Boards (CSB) permission to obtnin medical and personal information to assess ~..) · Luci 111' 

Q..yu±et.J need for long-term cnre services. 

I understand that these entities will keep this information and take reasonable steps in accordance wit[ luw 
to safeguard the confidentiality of medical and. personal records. 

. . . 

I understand that under the Virginia Privacy Protection Act of 1976 I hnve the right to inspect. corrrt· or 
complete this information. · 

I understand that if I do not provide the information requested. the option of receiving nursing home ~nre in 
n Medicaid-certified facility or Home and Community-Based Waiver services as a l\1edic:lid recipielt mny 
not be given. ' 

• I understand that the information requested is necessary to complete an assessment of needs and develop an 
appropriate plan of long-term care services and. pursuant to a determination of Medicaid eligib ·~ity. to 
authorize Medicaid payment. 

These rights and responsibilities have been rend by or explained to me nnd I understand them. 

Rcpresentutivc:'s rel11tion~hip to npplicnnt (pa 

Witnes.'i. if signed by mark 

SignutuJe of screening authority (registered nurse. 
social worker. or physician) 

DMAS-20. Effective Dute Januury I. 19H9 

-935-
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DENTON 
& FISCELLA 

.I WEST BROAD STREET 

SUITE 290 

liMOND, VIRGINIA 23230 

TEL: 18041 673-4004 

FA."<: C8041 673-6555 

VIRGIN I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF NOTTOWAY 

HORt\CE E. PERDmU, as Administrator of 
THE ESTATE OF LUCILLE P. OVERTON, 
Deceased, 

Plaintiff, 

v. 

BLACKSTONE FAMILY PRACTICE 
CENTER, INC., CHARLES I. ROSENBAUM, 
alk/a C. I. ROSENBAUl\11, M.D., and· HCMF 
CORP., t/a Heritage Hall Health Care, 

Defendants. 

FINAL ORDER 

LAW NO.: CL-031 

THE PARTIES came by and through counsel, on the 18th and 21st days of May, 2001 for 

the trial of this matter. A jury was impanelled. 

Plaintiff went forward \Vith his case calling Betty Pomphrey, Loretta Parrish, Doris 

Coleman, Barry Burkhardt, M.D., Horace Perdieu and C. I. Rosenbaum, M.D. to testify on his 

· behalf. during his case in chief. The Plaintiff proffered ·Reinald Leidelmeyer, M.D. and Phyllis 

Corrigan, R. N. as medical experts, and the Court ruled that their testimony would not be 

admitted because they did not qualify as experts. The Court quashed the subpoena served on Dr. 

George P. Damewood who was subpoenaed by Plaintiff to testify with respect to his examination 

of Lucille Overton at the time her fractured hip was diagnosed. Portions of the deposition of 

Josephine Fowler, M.D. were read into evidence. In addition, the plaintiff called John Martin, 

M.D. to testify as an expert in this matter, however, the Court found that Dr. Martin was not 

qualified to testify as an expert. The plaintiff rested. 



DENTON 
& FISCELLA 

0 WEST BROAD STREET 

SUITE 290 

HMOND. VIRGlNlA 23230 

TEL: 18041 673·4004 

FAX: 18041 673-655S 

Defendants, Blackstone Family Practice Center, Inc., C. I. Rosenbaum, M.D. and ~CMF 
Corporation t/a Heritage Hall Health Care made motions to strike the plaintiffs evidenceJ The 

defendants argued that the plaintiffs case must be struck because the plaintiff had failed to 
I 

establish the standard of care by expe~ testimony. The plaintiff had further failed to pror that 

the standard of care had been breached and that such breach was a proximate cause of the 

plaintiff's damages. In addition, the defendants argued that the plaintiff failed to estaJlish a 

breach of the contract or a breach of the statutory duty. 

The plaintiff argued ·that ·the experts which had been previously excluded, inc1 uding 

Phyllis Corrigan, R.N., Reinald Leidelmeyer, M.D. and John Martin, M.D., were qualired to 

testify as experts. The plaintiff further argued that he had established a breach of statutoey duty 

I 
as well as a breach of the contract. Plaintiff also argued that.the facts of this case were within the 

common knowledge of the jury and therefore, experts were not necessary. I 

UPON CONSIDERATION of the trial testimony and arguments of counsel, it ap ears to 

the Court that the Motions to Strike are proper; and it is therefore 

ORDERED that the Motions to ,Strike are GRANTED and judgment is entered in tavor of 

the defendants, Blackstone Family Practice Center, Inc., Charles I. Rosenbaum, M.D., aJ/a C. I. 

Rosenbaum, M.D. and HCMF Corporation t/a Heritage Hall Health Care. 

AND THIS ORDER IS FINAL 

ENTER G, I ·? I o I 

_937.eage 2 of 3 

JudgeJalDes A. Luke 
Circuit Court Judge for 
County ofNottoway 



DENTON 
~ FISCELLA 
>VEST BROAD STREET 

SCITE 290 

.tQNO. VIROI:SL\ 23230 

E.l.: 18041673-4004 

A..'C: 18041 673-615155 

•ULSTAFFATTORNEYS 

WE ASK FOR THIS: 

Kelvin L. Ne\vsome, Esquire 
S. Elizabeth Pharr, Esquire 
LECLAIR RYAN, P.C. 
707 E. Main Street, 11th Floor 
Richmond, VA 23219 
Counsel for Blackstone Family Practice Center, Inc. 
and Charles I. Rosenbaum, M.D. 

SEEN AND 

ch:97-007/final-order 



GROUNDS FOR OBJECTION 

Plaintiff objects to the rulings of the Court that excluded testimony of Plaintiff's 

experts, Phyllis Corrigan, R.N., Reinald leidelmeyer, M.D., and John Martin, M.D.; and 

objects to the Court's ruling quashing the subpoena serve on Dr. George P. Damewood; 

and objects to the several rulings by the Court that rejected exhibits offered by Plaintiff, 

including Policies and Procedures of HCMF Corporation, tla Heritage Hall Health Care, 

Doctor's Notes that were part of lucille Overton's chart records, and Transfer Records 

that described the medical condition of lucille Overton when she was admitted to !he 

Heritage Hall facility; and objects to thS refusal of evidence Offered by Plaintiff; and 

other rulings of the Court to which Plaintiff noted exceptions; and on the grounds stated 

in Plaintiff's memoranda filed in opposition to Defendants' motions. 

Furthermore, Plaintiff objects to the dismissal by the Court of Plaintiff's contract 

claim. It is submitted that Plaintiff presented a prima facie case regarding the breach of 

the agreement between Heritage Hall and Lucille Overton, and objects to the Court's 

. . t th jury despite its being within the ruling that prevented the submission of thiS Issue o e 

. k I dge Plaintiff also objects to the dismissal of the realm of the Jury's common now 9 · 

Count related to failure to comply with statutory requirements. 



GARY L. DENTON+ 
LYNNEJ.flSCELLA* . 
VIRGINIA McNEILL POINDEXTER-. 
JONATHAN P. JESTERt 
LISA KENT DULEY"o-

VIA EXP-RESS-.MAIL 

DENTON & FISCELL; 
6630 WEST BROAD STREE 

SUITE 290 
RICHl\'lOND, VIRGINlA 23230 
TELEPHONE: (804) 673-400_4 
FACSllVULE: (804) 673-655:) 

St. Pa.ul Staff Attorneys 

.j 
June \, 2001 

.. · . 

The Honorable· James A. Luke 
Prince George County Circuit Court 
6601 Courts Drive 
Prince George, VA 23875-0280 

*VA, MD & DC BARS 
•vA&DCBARS 
tvA&WVBARS 
+VA BARS 

Re: Estate of Lucille P. Overton v. HCMF Corporation t/a Heritage Hall Health Care 
Law No.: CL-031 
Our File No. 97-007 

Dear Judge Luke: 

Enclosed please flnd the Final Order endorsed by cotmsel in the above-referenced case. 
Thank you for your time and attention to ~s matter. Should you have any questions, please feel 
free to contact me. 

'l. : 

Enclosure 
cc: B. G. Stephenson, Esquire 

Kelv~n L. Newsome, Esquire 
S. Elizabeth Pharr, Esquire 
W. !=Jazzy Hanna~ Sr.· Claim Representative 
Clatm No.: NK06600169-45AOI1 

ch:97-0071judgeluke-ltr 

Sincerely, 

tM u:x:U~Ad_(/ J l 

Lisa Kent Duley ---,. 

\. 
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1. 

ASSIGNMENTS OF ERROR '~ 
The-J:'rial Court erred when it excluded the expert testimony of three witnesses 
proffered by Petitioner, on the basis of a misinterpretation of the applicable expert 
witness statute, Va. Code A.nn. § 8.01-581.20. 

2. The Trial Court erred when it struck Petitioner's case for lack of expert testimony, 
when the negligence that was the subject of this litigation was so blatant as to 
render the determination of a violation of the standard of care within the connnon 
know ledge of the jury. 
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GROUNDS FOR OBJECTION 

I 

Plaintiff objects to the rulings ofr the Court that excluded testimony of Plaintiff's 

experts, Phyllis Corrigan, R.N., Reinald Leidelmeyer, M.D., and John Martin, M.D.; and 

objects to the Court's ruling quashing the subpoena serve on Dr. George P. Damewood; 

and objects to the several rulings by the Court that rejected exhibits offered by Plaintiff, 

including Policies and Procedures of HCMF Corporation, t/a Heritage Hall Health Care, 

Doctor's Notes that were part of Lucille Overton's chart records, and Transfer Records 

that described the medical condition of Lucille Overton when she was admitted to the 

Heritage Hall facility; and objects to the refusal of evidence offered by Plaintiff; and 

other rulings of the Court to which Plaintiff noted exceptions; and on the grounds stated 

in Plaintiff's memoranda filed in opposition to Defendants' motions. 

Furthermore, Plaintiff objects to the dismissal by the Court of Plaintiff's contract 

claim. It is submitted that Plaintiff presented a prima facie case regarding the breach of 

the agreement between Heritage Hall and Lucille Overton, and objects to the Court's 

ruling that prevented the submission of this issue to the jury despite its being within the 

realm of the jury's common knowledge. Plaintiff also objects to the dismissal of the 

Count related to failure to comply with statutory requirements. 

-939-



GARY L. DENTON+ 
LYNNE J. FISCELLA * 
VIRGINIA McNEILL POINDEXTER+ 
JONATHAN P. JESTERt 
LISA KENT DULEY-oo 

VIA EXPRESS·.MAIL 

DENTON & FISCELLA 
6630 WEST BROAD STREET 

SUITE 290 
RICHMOND, VIRGINIA 23230 
TELEPHONE: (804) 673-4004 
FACSIMILE: (804) 673-6555 

St. Paul Staff Attorneys 

j 
June \, 2001 

The Honorable James A. Luke 
Prince George County Circuit Court 
6601 Courts Drive 

.... 

Prince George, VA 23875-0280 

*VA, MD & DC BARS 
-oovA&DCBARS 
tvA&WVBARS 
+vABARS 

Re: Estate of Lucille P. Overton v. HCMF Corporation t/a Heritage Hall Health Care 
LawNo.: CL-031 
Our File No. 97-007 

Dear Judge Luke: 

Enclosed please find the Final Order endorsed by cotmsel in the above-referenced case. 
Thank you for your time and attention to this matter. Should you have any questions, please feel 
free to contact me. 

Enclosure 
cc: B. G. Stephenson, Esquire 

Kelvin L. Newsome, Esquire 
S. Elizabeth Pharr, Esquire 
W. Barry Hannon, Sr. Claim Representative 
Claim No.: NK06600169-45A011 

ch: 97 -007/judge/uke-/tr 

Sincerely, 

tM teaJ~tJu] tJ J l 

Lisa Kent Duley -r 

DENTON & FISCELLA IS AN UNINCORPORATED ASSOCIATION, NOT A PARTNERSHIP OF TRIAL ATTORNEYS 
EMPLOYED FOR THE EXCLUSIVE PURPOSE 0~ .Ef.FENTING THE ST. PAUL AND ITS INSUREDS 

-I 



ASSIGNMENTS OF ERROR 

1. The Trial Court erred when it excluded the expert testimony of three witnesses 
proffered by Petitioner, on the basis of a misinterpretation of the applicable expert 
witness statute, Va. Code Ann.§ 8.01-581.20. 

2. The Trial Court erred when it struck Petitioner's case for lack of expert testimony, 
when the negligence that was the subject of this litigation was so blatant as to 
render the determination of a violation of the standard of care within the common 
know ledge of the jury. 
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