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October 26, 1981
Honorable Marvin Cole, Judge
Richmond Circuit Court, Division I
BOO East Marshall Street
Richmond, Virginia
23219
RE:
VS:

Southern Bank, a Virginia Banking Corporation F/T/A Southern Bank and Trust Company
Angelo J. Peters and Diamond Peters

Dear Judge Cole:
This letter will serve as my memorandum of law on the evidence that was presented
in your courtroom on October 16, 1981 in the above styled matter.
As per·your request, I am not going into the evidence presented, as it was clearly
shown in my Motion to Quash the Levy, which I filed with the court on behalf of t~e
petitioners, as well as the evidence that was presented in the rather lengthy transcript. However, to discuss the basis issues of law in this case, it will be
necessary to recap some of the evidence that was presented.
The factual issues that were shown at trial were that the plaintiff, Southern Bank,
had taken a judgment against one Angelo J. and Diamond Peters, for some Thirty Thousand
Dollars in 1980. Further, that on December 29, 1980, a safe deposit box #305 was
leased to the petitioners, Diane Barbuto and Linda Fleming, to which there was
testimony from one of the petitioners stating that this box was taken out for her
and her sister and was paid for by her. The evidence further showed that the
petitioners, whose father was a party to the lawsuit of 1980, was given access to
the box and from the evidence·, the reason for that was because be was retired and
ran errands for the petitioner. However, one of the most important aspects of this
matter was that the contract, which was prepared by an official of Southern Bank
(the employee of Southern Bank being one Barbara Vance and was stipulated by both
parties at the beginni~g of this hearing that she wrote the language on the contract)
clearly showed that Aneelo J. Peters was given access to the box, the expression
"lessee11 , which was scratched out after his name and further that the language was
written "Mr •. Peters is not lessee, but has access to box".
Therefore, the questions presented are these: (1) Who is the owner of safe deposit
box #305 (2) Whether the Sheriff of Henrico County and Southern Bank executed a
proper levy upon said contents of safe deposit box #305 (3) Whether or not Southern
Bank and Trust and the Sheriff's Department of Henrico County couunitted an invasion
of privacy of the petitioners safe deposit box and trespassed upon their personal
belongings, giving them no notice to the actions.
In answering question #1, one must look at the contract itself. The contract, which
was introduced into evidence, was a standard form contract whereby a person could lease
a safe deposit box from a banking institution. The contract contains two sides and
the writing is rather small, setting out the terms and responsibilities of both parties.
I believe we must interpret the contract simply on the terms, as it was written, and
if the language is clear from the terms of the contract, no other construction should
be made.
}
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It has always been the law in Virginia, that when there is a writing, that writing
usually supercedes the printed word of a contract. In the case at hand, we have
a rental contract for safe deposit box #305, which was opened by the petitioners,
Diane Barbuto and Linda Fleming. The evidence shows that the box was paid for by
Diane Barbuto and there was testimony to the fact that she got this box for herself
and her sister because she did not have a safe deposit box of her own. The fact
that she allowed her father to have access to the box is clearly shown by the
terms of the contract, as written by the employee of the bank. The contract simply
stated, by the written word of Ms. Barbara Vance, that Mr. Peters was not to be
a lessee of the box, but was to have access. I believe that we must stick strictly
to the word of the contract as written. The fact that evidence was produced showing
that Mr. Peters entered the box more than the petitioners in no way changes the
terms of the contract. The same thing would apply if the petitioners owned an
automobile and let their father drive the same. The ownership would be shown in the
title as carried by the Division of Motor Vehicles. If this car was titled in the
name of the petitioners, and Mr. Peters happened to drive it more than the petitioners,
that in no way would change the fact that the ownership of the automobile belonged
to the petitioners. GoiRg an important step further, the same would apply to a
personal residence. If the owner of a home, to which he holds title, allows a friend
to come into his home and even if the friend enters and leaves the home quite
frequently, this does not rise an inference that the friend is the owner of the
property, and that a post judgment remedy of levy would be allowed by the Sheriff's
Department or anyone else for that matter, to invade the privacy of the owners
domicile. This is one of the most sacred rights, which has been handed down by
our forefathers who framed the constitution to guarantee that these rights are
not violated. Before the advent of the very serious problem today of home burglaries,
it was a common practice to keep valuables and personal private papers in one's home,
as the old adage was "A man's home is his castle". However, in today's society,
it has become necessary to look for other means to protect one's personal
belongings, as burglaries continue to increase in almost unchecked numbers. One of
the most common protections that are used is going to one's bank and renting a safe
deposit box, which offers much better security that one's home. The customer of
this bank, as long as he honors the terms of his contract, expects the bank
to protect his privacy, his valuables and not to compromise any of these, and offer
the best protection that the bank can offer in the way of vault, locks and alarms
for wnich the customer paid a price. Therefore, it should go without saying that
for a bank to violate a trust of this nature, would be just as gross and perhaps
even more so, than if a burglar had broken into one's home to steal items of value.
The petitioners in this case had put their confidence and trust in their bank,
expecting the bank to protect their valuables and private papers to the fullest
extent and never dreamed that this same bank, to whom their trust was placed, their
fees were paid, would use information against them for the furtherance of their
own benefit by going on a fishing expedition in the petitioners box, in order to
see if there were perhaps any valuables of the defendant, to whom the bank felt
that they were owed money.
Therefore, if one looks at the contract, one can only come to a simple conclusion.
That conclusion is that this box was leased to the petitioners, as shown by their
own testimony and that Angelo J. Peters was a person to whom access
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was given for the purposes that were stated in the transript. If the box is their
property, under the terms of the contract, then we must look to the second question
to see if this box was trespassed upon by Southern Bank and the Sheriff's Department
of the County of Henrico and their privacy invaded, their personal belongings laid
bare to the world, without even the right of a hearing, as the petitioners were
never a party defendant in the original action and further, were never made a co-party
to the action which brings us here today.
A levy is a post judgment remedy in Virginia, and when a levy is executed by the
pruper
legal authority, it then attachs to the property, which has been levied
upon in the proper manner.
In order for the writ of attachment to become a lien on tangible personal property,
a proper levy must be made, which is done in one of two ways--the officer may seize
the property when it is in the possession of a principal defendant or even when it
is in the possession of a third party, if in so doing, he did not commit a trespass;
or he may serve the writ of attachment on a party in possession named as a codefendant. In either event, the lien of attachment begins from the time of the
levy or the service (First National Bank of Waynesporo v. R. H. Johnson, et al
183 Va. 227). This law has clearly been the law of Virginia for many, many years
and is basic to the case at hand. However, to determine whether or not there
has been a trespass, it is necessary to know what trespass is. As Michie says,
simply put, which most of us learn in law school, trespass is the unauthorized
invasion of one's interest in personal or real property, without lawful authority •
In this particular case, a further instance can be made, which was said in an old
case cited in 74 Va. 136, which states as follows: "Whoever instigates another
to the commission of a trespass is liable thereof. All persons who direct or
assist in committing a trespass are, in general, liable as principal's. Yet the
mere presence of the person a~ the commission of a trespass will not make him
liable for its consequences, although everyone present encourages or inciting
a trespass by words, gestures, looks or signs, or who, in any, or by any means,
countenances, or approves the same, is, in law, assumed to be an aider or abetter
and is liable as a principal to the extent that the injury done". In examing the
the facts of this situation, one must note immediately that the petitioners were
never principal defendants in the original action, or/and were never made a codefendant in the original levy process. The safe deposit box was leased by the
petitioners and paid for by them. It is interesting to note that in this case,
the deputy sheriff who actually levied upon the box, upon arriving there was met
by two bank officials, a locksmith and an attorney for the bank. On direct
examination, Deputy Henley quoted on page 22 of the transcript, lines three through
five "I don't recall seeing that contract, but I don't deny that I didn't, but I
don't recall seeing it". The deputy stated that when he got there, the locksmith
and other officials named were already there and had the box ready to be drilled
open at his direction. When he was ascertained who the owner of that box was,
his answer was and I quote from page 23 of the transcript, line 11 ni just took
the bank's word for itn and further beginning at line 20 of that page he stated
"I figured they knew.what box it was. We went on in there a drilled the box and
took it out in the other room". When he was asked the question of me on line 23,
as to whether or not he understood that he was executing a levy on the safe deposit
box of Angelo J. and Diamond Peters, .his answer on page 24, line 2 was ''Yes ~ir".
t~en I asked him the further question on the same pages, beginning with line 5
"Did you know--well, I show you the contract.· Did you know that the box is leased
by Diane Barbuto and Linda Fleming", his answer was on line 8 "No sir". This is

.
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critical testimony, as this testimony was given by the deputy sheriff, whose job
is to execute on a levy of goods of Angelo J. and Diamond Peters. He was misled
by the people who were there, as to the ownership of the safe deposit box, and
really took the word of the people there as to whose box it was. Under direct
examination, he stated that he really didn't know whose box it was, but he took the
bank's word for it, that the box belonged to Angelo J. and Diamond Peters. The
interesting fact about the testimony by the ba.nk officials was that when Mr. Thomas
J. McKittrick, III testified, his evidence was essentially that he had told the
deputy sheriff that all the parties had joint access to the box. On cross
examination, page 64 of the transcript beginning with line 3, the question was
asked of Mr. McKittrick "Did you explain to Deputy Sheriff Henley that Diane
Barbuto and Linda Fleming were lessees of the box? 11Answer "I don't recall that
sp~cifically".
When questioned further as to Mr. McKittrick's recall as to the
explaining of the contract to Deputy Sheriff Henley, his testimony was simply,
that when asked if the petitioners were shown as lessees, he could not recall
the answer nor could he recall the writing that was on the contract, the writing
which said that Mr. Peters is not a lessee, but has access, but he could clearly
recall that he had told the deputy that they all had joint access to the box.
Mr. Pustilnik, who was the bank's attorney when this levy was taking place, however
testified that he showed the contract to Deputy Sheriff Henley and explained to him
that the box was in the name of three people and specifically that the box was
leased by the petitioners and that Mr. Peters had access to the box. He stated that
he showed him the contract and told him specifically that when the bank goes into
the box, only take the items that belong to Mr. and ~~s. Peters. This is shown on
pages 71 and 72 of the transcript beginning with lines 19 and ending on the next
page at line 5. Interestingly enough, the bank officials each had a slightly
different story as to what had .happened, but Deputy Sheriff Henley was fairly clear
that the bank told him that this was the box of Angelo J. and Diamond Peters and
told him to do his duty and levy upon the contents. This clearly shows that the
bank used their influence in getting the Deputy Sheriff to open the petitioners
safe deposit box, not having any knowledge as to what was in the box, so that they
could then make their own determination, as to what belonged to the petitioners and
what might belong to the original defendants to this action, the Peters. The box
was opened and the items inventoried, the personal papers of the petitioners were
read, inventoried, all without the knowledge of the petitioners until a letter was
sent at the end of the day or the beginning of the next.
This brings us to question number three, as to the bank's gross conduct in the
issue of the invasion of privacy of the petitioners personal belongings, the
breach of contract of the relationship between the bank and its lessee in this case.
It was most amply said in 81 F.2d at 849 that "A hundred and fifty years ago the
far-seeing men who framed the Constitution, mindful of the fact that they had been
wrongfully subjected to unreasonable search, placed the rugged barrier, 'the right
of the people to be secure in their * * * papers, * * against unreasonable searchs'
(Const. Amend. 4) in the pathway of the government then to be established, and made
the courts the stern guardians of that barrier if government was tempted to violate it.
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This was further shown in the case of Brex v. Smith (N.J.Chan.) 104 N.J.Eq. 146 A. 34,
which stated the premise that the inviolate status of bank accounts against unreasonable
search was also recognized.
Mr. Justice Fields afterwards Justice of the United States Supreme Court in the matter
of the application of the Pacific Railway Commission C.C. (32 F. 241, at page 250
said: "Of all the rights of the citizen, few ~re of greater importance or more
essential to his peace and happiness than the right of personal security, and that
involves, not merely protection of his person from assualt, but exemption of his
private affairs, books and papers from the inspection and scrutiny of others. Without
the enjoyment of this right, all other rights would lose half of their value". 146 A.
at 36.
These cases seem to show that it would be inconceivable that a bank would at any time
considerate itself at liberty to disclose the intimate details of this depositors
account. Inviolate secrecy is one of the inherent and fundamental precepts of the
relationship of the bank and its customers or depositors, or in this case, its
lessee of safe deposit box #305.
In 7 Am. Jur., Banks, Section 196 at page 150, it is said ~***To give such information
to third persons or to the public at the instance of the customer or depositor is
certainly not beyond the scope of banking powers. It is a different matter however,
when such information is sougbtfrom the bank without the consent of the depositor
or customer of the bank. Indeed, it is an implied term of the contract between a
banker and his customer that the banker will not divulge to third persons, without
the consent of the customer, express or implied, either the state of the customer's
account or any of his transactions with the bank, or any information relating to the
customer acquired through the keeping of his account, unless the banker is compelled
t~ do so by order of a court (or) the circumstances give rise to a public duty of
disclosure ***n. Cite also shown in 367 Pacific Reporter 2d, page 284.
In the case at bar, Southern Bank not only divulged confidential information of the
petitioner's, but worse than passing it on to a third party, used the information
for its own purposes to ascertain whether or not there could be property belonging
to the defendant, Peters, in the possession of the petitioners, Fleming and Barbuto.
There are ot~er means of post judgment remedies to which this could have been
done, without committing the gross actions which Southern Bank chose to take against
the petitioner's. However, that is not an issue, as the bank chose the course of
trespass and violation of its l~ssess' right to be secure in its own. safe deposit
box and then comes to this court to try and show, from the contents of the box, that
perhaps these items don't belong to the lessee and might possibly belong to the
defendants, Peters.
It is generally recognized as the right to be let alone, that is the right of a
person to be free from unwarranted publicity, or the right to live without
unwarranted interference by the public about matters, with which the public is
not necessarily concerned is usually the definition of the right of privacy.
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This "right of privacy" was forecefully brought to the attention of the bench and
bar and the public in an article appearing in the Harvard Law Review in 1890. This
was recently re-evaluated by Professor William L. Prosser, in 48 California Law
Review where he classified the right of privacy into four categories.
1.

Intrusion upon the plaintiff's seclusion or solitude, or into his
private affairs.

2.

Public disclosure of embarrassing private facts about the plaintiff.

3.

Publicity which places the plaintiff in a false light in the public eye.

4.

Appropriation for the defendant's advantage of the plaintiff's name
or likeness.

Taking the first two classifications, as Professor Prosser states, intrusion and
public disclosure require the invasion of something secret, secluded or private
pertaining to the plaintiff. The testimony in this case, by the petitioner herself,
showed that all the items in the safe deposit box, with some exceptions as to her
brothers, belonged to her. She further stated that the financial statement, which
by the way was over eight years old, was not her father's financial statement per se,
in otherwords, it was her father's financial statement written in 1973, but the
document itself was her personal possession because her father always gave her
financial statements to keep, so that she would know his financial status at all times.
The evidence of the ownership of the contents of the box has not been refuted by
any testimony from Southern Bank. They attempted to show by using personal documents
in the safe deposit box that there could be some inference that these possessions did
not belong to the petitioners, but did in fact belong to the defendant, Peters.
The actual evidence of this allegation, was never proven nor brought out, except
that in the transcript it. shows that even though the various bank officers and
attorneys stated that they did not really read the documents, the.y did put into
the trial transcript a certain letter showing how the petitioners, as they put it,
could avoid paying IRS taxes.
Our forefathers who created this great nation of ours and set up the constitutional
safeguards, which still hold firm and fast today, gave certain protection and freedom
that they felt would carry on through generation to generation. This fact has been.
worn out by the many, many constitutional issues, which always go back to the basic
protection, which still remained unchanged today.
Southern Bank chose to ignore all of the protections and rights of the constitution,
in order to see if they could perhaps force a collection of a debt against the
petitioners, who were never a party to an original action in the first place or
were never properly served, as co-defendants, in order for them to come in and
stop this invasion before it actually occurred. There is not question from the
evidence presented in this case, that the safe deposit box #305 was leased to the
petitioners, that the deputy sheriff invaded the privacy, trespassed upon the
personal property of the petitioners at the direction of the Southern Sank, who told
said deputy that this box belonged to Peters and never mentioned the fact that this
box was leased by someone else, committed a gross inequity and it would be
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unconscionable if this levy were allowed to remain against these petitioners. The
bank could have used the legal means to ascertain items in the box by post judgment
remedies, which are numerous in our statutory law, but which they chose to ignore.
Our forefathers taught us to make sure that we were aware of the past by the
manner in which they framed our protection in the Constitution of the United States,
for they knew only too well, if we did not learn the lessons of the past, then we
would be condemned to repeat them in the future.
Therefore, I respectfully ask this court that my Motion to Quash the levy and all
subsequent attachments on safe deposit box #305 be granted and that the safe deposit
box and all of its contents be immediately returned to the petitioners in this
action, and that they may have attorney's fees in this cause.

cc: Carl Bowmer, Esquire
Christian, Barton, Epps, Brent & Chappell
1200 Mutual Building
~chmond, Virginia
23219
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,
DIVISION I

SOUTHERN BANK, a Virginia
Banking Corporation f/t/a
Southern Bank and Trust Company,
Plaintiff,
v.
ANGELO J. PETERS and
DIAMOND PETERS,
Defendant~.

MEMORANDUM OF SOUTHERN BANK
IN OPPOSITION TO PETITIONERS' MOTION
TO QUASH LEVY AND ALL SUBSEQUENT
ATTACHMENTS ON SAFE DEPOSIT BOX 305

Southern Bank,

by counsel, pursuant to this Court's request,

submits the following memorandum in opposition to the Motion to Quash
Levy and All Subsequent Attachments filed by the Petitioners Diane
Barbuto and Linda Fleming.
STATEMENT OF FACTS
Robert Pustilnik, in his capacity as collection attorney for
the Southern Bank and Trust Company, the Respondent in the instant
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matter, obtained a judgment in the amount of $30,264.94 plus interest
and costs against one Angelo Peters and his wife Diamond Peters on
September 9, 1980.
Angelo Peters had proved to be an elusive debtor who had successfully escaped the efforts of Mr. Pustilnik and of his investigative agents since 1976.

(Pustilnik, Tr. 68-70)

However, Peters was

. finally spotted while "coming out'" with a safety deposit box at the
Parham and Interstate 64 branch of Southern Bank by Mr. Eaves, the
Branch Manager.

(McKittrick, Tr. 55, 53)

A check of the bank's

records disclosed.that Mr. Peters had signed a safe deposit box
contract with the Bank on December 29, 1980.
~)

(Petitioners Exhibit No.

Although the contract designates Mr. Peter's daughters, Diane

Barbuto and Linda Fleming, as the lessees, it bears a handwritten
notation stating that "Mr. Peters is not a lessee, but has access to
box."

Indeed, all entries subsequent to the date of this contract

show that only Mr. Peters signed for entry, and that he did so on five
occasions:

January 2, 1981, March 6, 1981, April 8, 1981, August 14,

1981, and August 17, 1981.

(See Bank Exhibit No. 4; Myers, Tr. 45.)

Mr. Pustilnik, acting on the Bank's information, and
believing that Mr. Peters had s~bstantial assets in the safe deposit
box, caused a writ of levy to be issued against

11

the goods and chat-

tels of Angelo Peters and Diamond Peters" on August 17, 1981.
(Pustilnik, Tr. 71, 77); (See Bank Exhibit No. 1).

Sheriff R. L.

Henley, Chief Deputy Sheriff of the County of Henrico, accompanied by
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Mr. Pustilnik, went to Southern Bank to execute this levy on August
18, 1981. (Henley, Tr. 21; Pustilnik, Tr. 71).
Rebecca S. Myers, who is the secretary and the vault custodian at the Southern Bank Parham branch, pulled the described contract
for the Sheriff.

(Myers, Tr. 46).

The Sheriff, Mr. Pustilnik and Mr.

McKittrick , Assistant Vice President at Southern Bank, discussed the
contract for approximately 5-10 minutes.

(Myers, Tr. 46, 48).

Sheriff Henley was at this time expressly told that Mr. Peters did
have access to the box, that Mr. Pustilnik and Mr. McKittrick believed
that the box, or its contents actually belonged to the debtor Mr.
Peters, and that any property

belongin~

to anyone other than Mr.

Peters or his wife was not to be levied on.

(McKittrick, Tr. 54, 60;

Pustilnick, Tr. 71-2).
Don Bratton, a locksmith, drilled into the box under the
supervision of the Sheriff and in the presence of Mr. McKittrick and
Mr. Pustilnik. (See Bank Exhibit No. 3; Henley, Tr. 32). The box was
carried into an adjoining room and opened.

The Sheriff then proceeded

to take each item out, and Mr. Pustilnik, upon identification of such
items to the satisfaction of the Sheriff, wrote each description in an
inventory.

(See Bank Exhibit No. 2) (Henley, Tr. 32, 36; McKittrick,

Tr. 56-7; Pustilnik, Tr; 74).

All items appearing to be the property

of parties other than the debtors were identified and specifically
listed as such on the inventory.
72).

(McKittrick, Tr. 66; Pustilnik, Tr.

Each sheet of the inventory was initialed by the Sheriff, Mr.
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Pustilnik and Mr. McKittrick.
Pustilnik, Tr. 74).

(Henley, Tr. 36; McKittrick, Tr. 57-58;

All the property was returned to the box upon

completion of the inventory, the box was closed and locked with new
locks, and the keys were given to Sheriff Henley, who has kept such in
safekeeping to date. (Pustilnik, Tr. 77; McKittrick, Tr. 57; Henley,
Tr. 40).
Notice of the levy was sent to the Petitioners, Diane Barbuto
and Linda Fleming on August 18, 1981, the day on which said levy was
executed.

(Cheatham, Tr. 84).
Several documents, including a July 25, 1973 financial state-

ment on file with Southern Bank, a December 31,1980 financial statement found in the box, professional appraisals and several certificates of authenticity addressed to Mr. Peters specifically identify
the majority of the items found in the box as belonging to Mr. Peters.
(See Bank Exhibit No. 5) (McKittrick, Tr. 59-60, 62; Pustilnik, Tr.

74-5).

Ms. Barbuto, however, testified that some of these items had

been pledged to her by her father as "security" for a $20,000 debt
accumulated over the years.

(Barbuto, Tr. 98-99, 109).

These items

had been "given" to her at her home, and were carri-ed by her and her
father to the box sometime in March or April of 1981.
Tr. 110).

(Barbuto,

Ms. Barbuto "guess[es]" that Mr. Peters gave her these

i terns to show his "good faith", and notes that he did, at a later
date, give her an informal note "on a piece of paper" stipulating to
the same effect.

(Barbuto, Tr. 99, 110-11).
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Ms. Barbuto also testified that her father was only given
access because he would run errands for her "from time to time."
(Barbuto, Tr. 90).

However, she admits that "it wouldn't surprise"

her if her father did put his own belongings into the box, although
she qualifies such by noting that this fact would be without her
knowledge.

(Barbuto, Tr. 106-7).
ARGUMENT

I.
A MOTION TO QUASH A LEVY IS PROPER ONLY WHERE
THE WRIT OF FI FA WAS ISSUED WITHOUT THE
AUTHORITY OF LAW. THE PET-ITIONERS' REMEDY
IS TO PROVE THEIR CLAIM TO THE PROPERTY LEVIED ON.
A "motion to quash an execution", as is provided for in Va.
Code §8.01-477, is proper where a writ of fi fa is irregular or has
been issued without the authority of law.

See M. Burks, Common Law

and Statutory Pleadings and Practice, §377 (4th ed. 1952).

Its

remedy, therefore, extends to affect matters peculiar to the writ
itself; a writ which does not follow the judgment, or which follows a
judgment already satisfied, or which has been negligently or fraudulently issued will be quashed.

SeeM. Burks, supra, pp. 713-115 (and

cases cited therein).
Where, however, the judgment is valid on its face, and the
writ issued thereon was regular in form, "it is well-settled that the
court has no power to vacate an execution for the omissions or acts of
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the sheriff after the writ has duly come into his hands."

See Vest
--

v.

Superior Court, 294 P.2d 988, 990 (D.C. Cal. 1956).
A motion to quash the levy is not a proper proceeding to try the question of title to property,
and the court will not set aside a leaz upon the
motion of a party solely on the groun that the
officer has seized property of a stranger to the
writ, or on the ground that the judgment debtor has
no interest in the property levied on. So the court
will not entertain a motion by a stranger, whose
property has been levied upon, to vacate the levy,
because the court will not in this manner determine
conflicting titles to property; the stranger will
be left to the statutory method of trying his right
to the property, or to a common-law action of
trespass.
Lexington Land·Co. v. Ambrister, 64 P.2d 703, 705 (Okla. 1937)
(emphasis added); See Associated Oil Co. v. Mullin, 294 P. 421, 424
(Cal. 1930); Blue v. Superior Court, 305 P.2d 209, 213 (Cal. 1956);
Unity Mut. Life Ins. Co. v. Di Domenico, 418 A.2d 397, 398 (Penn.
1980).
It is undisputed that a judgment was in fact entered against
Angelo and Diamond Peters on September 9, 1980, and that a writ commanding a levy on their goods and chattels was issued lawfully on
August 17, 1981.

The Petitioners Diane Barbuto and· Linda Fleming have

.

not sought to challenge by their pleadings or their evidence the validity of that judgment or the propriety of the writ issued against
their parents' property.

Rather, they have complained that they have

an interest in the Safe Deposit Box #305 leased by them and ·that this
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interest has been trespassed on.

See Motion to Quash Levy and All

Subsequent Attachments on Safe Deposit Box 305.

Their challenge,

therefore, falls squarely within the purview of §8.01-365 et seq.,
which article is titled "Claims of Third Parties To Property
Distrained or Levied On", and which provides that:
When a writ of fieri facias issued from a circuit
court • • • is levied on property, • • • and when
some other person than the one against whom the
process issued claims the property, money, other
personal estate, or some part or the proceeds
thereof, then • • • the claimant, if such
suspending bond as is hereinafter mentioned has
been given • • • may apply to try the claim, by
motion to the adverse party, to the circuit court
of the county or city wherein the property, money,
or other personal estate is located.
Va. Code §8.01-365.

The Petitioners, Diane Barbuto and Linda Fleming,

have asked this Court to quash a valid writ issued against, and therefore binding only on, the property of their parents, Angelo and
Diamond Peters.

It is clear, however, that their remedy lies in the

settling of title to the property instead.
II.
THE SAFETY DEPOSIT BOX #305 AND THE
CONTENTS THEREOF WERE PROPERLY SUBJECT TO LEVY.
a)

The Propert1 In Box 305 Was Legally And In
Fact That'O The Judgment Debtor, And
Therefore Properly Subject To Levy Thereon.

The Petitioners, who have diligently avoided the true issue
of title or claim to the properties seized, have sought to hide behind
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the facade of their purported title of "lessees" of the·box.

The evi-

dence, however, shows that Angelo Peters bore a right of access
thereto at least equal, if not greater than that held by his
daughters.

While the contract provides Peters with full and

unrestricted access, it stipulates that Barbuto and Fleming could gain
entry only upon their joint signature.

See Petitioners' Exhibit No.

1, p. 2 (handwritten notation stating that "Both must sign").

All

instances of entry gained subsequent to the signing of the contract
were gained under the signature of Mr. Peters.

All documents in evi-

dence and evidence of documents found in the box, including a July 25,
1973 financial statement on file with Southern Bank, a December 31,
1980 financial statement found in the box, professional appraisals and
several certificates of authenticity addressed to Mr. Peters identify
Mr. Peters as the owner of the majority of the items seized.
Every gift, conveyance or transfer of any estate, real or
personal, given with an intent to delay, hinder or defraud creditors
is void as to such creditors.

See Va. Code §55-80.

While it is true

that the burden of evidence is on him who alleges it, where the transaction assailed is between father and daughter, "only slight evidence
is required to shift the burden .of showing its bona fides."
Russell County v. Griffith, 176 Va. 1, 7 (1940).

Bank of

Ms. Barbuto has

testified, and would have us believe that her father, who spent most
of his time in California, was only given access so that he, a nonresident errand boy with a net worth in excess of $2 million dollars

(See Bank Exhibit No. 5), could run errands for her "from time to
time".

However, the evidence of his ownership and of his repeated use

of the box, when supplemented by the fact that this box was opened
only 3 months after the judgment against him was rendered, casts grave
doubt on her testimony•

All the evidence, including that of the

belated, unrequested and unexpected giving away of the property as
"security", and that of the written advice of Mr. Peters on how to
avoid the IRS (McKittrick, Tr. 60; Pustilnik, Tr. 76) compels more
than a mere suspicion that the safety deposit box was intended to be a
device to defraud creditors.

When the evidence shows a prima facie

case of fraud, the burden shifts to the upholder of the transaction to
establish its fairness.·· Temple v. Jones, Son & Co., 179 Va. 286
(1942); Sanderson v. Bell, 154 Va. 415 (1930).

Ms. Barbuto's unsup-

ported assertion that certain items were later given to her as
security for an unproven debt of $20,000, in light of the evidence of
Mr~

Peter's net worth, his ownership of the property, and his reten-

tion of unrestricted access to the property, cannot be said to rebut
the evidence of fraud.
The Respondent, in any event, need not prove fraudulent
intent, ·as the "conveyance" of the "security" interest was clearly
voluntary and in

deroga~ion

of the prior existing debt due it.

The

judgment against Angelo Peters and his wife was obtained on September
9, 1980.

Ms. Barbuto testified that certain items were given to her

at her home, and that they were carried by her and her father to the
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box sometime in March or April of 1981.

She stated that she

"guess[ed]" that Mr. Peters gave her these items to show his "good
faith", and that he did not give her a note, albeit an informal note
"on a piece of paper", mtil a later date.
A voluntary conveyance is deemed "always fraudulent as to
existing creditors".

Richardson v. Pierce, 105 Va. 628, 631-2 (1906);

.Morrisette v. Cook & Bernheimer, 122 Va. 588, 593 (1918).

The

Virginia Code provides that "every gift, conveyance, assignment,
transfer or charge which is not upon consideration deemed valuable in
law • • • shall be.void as to creditors whose debts shall have been
contracted at t:he time it was made."

Va. Code §55-81.

Where a debtor

has transferred property in fraud of the rights of a creditor, he may,
after obtaining·a judgment, disregard the conveyance, levy his execution upon and sell the property fraudulently transferred.

Hoge v.

Turner, 96 Va. 624 (1899) (emphasis added).
There is no special magic to the fact that property belonging
to a judgment debtor is hidden in a sealed parcel or safety deposit
box.
Neither the safe nor th~ tin box constituted any
portion of the defendant's dwelling, and they were
not within the protection which the law affords to
that against an officer acting under civil process.
They were simply places of deposit and safe-keeping
for the defendant's property, which the Sheriff may
enter to make the seizure required by law, in the
execution of the process in his hands. If that
were not so, there would be nothing to prevent a
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failing or insolvent debtor from turning all of his
property into valuable securities or other articles
requiring but little space for their custody, and
then placing them in the hands of a safe deposit
company for preservation, and defying all the
efforts of his creditors to satisfy their debts by
resorting to them. That would form an expedient
for the success of fraudulent devices, which might
render the laws of the state for the collection of
debts entirely powerless. No such effect could be
given to a deposit of that nature without at once
defeating the object plainly designed to be secured
by the law in rendering the debtor's property
liable to the process issued in favor of his creditors and actions brought to recover their just
debts.
Tillinghast v. Johnson, 82 A. 788, 792 (R.I. 1912).

The levy made in

the instant case was proper, and in light of the evidence, is enforceable.
b)

A Tangible Personal Property Subject To A
A Prior Security Interest May Be Levied On.

Although personal property subject to a lien, at common law,
could not be sold on an execution against the mortgagor because it was
said that the legal title was not in him, current law expressly states
that it is in fact the duty of the officer to levy on such property
notwithstanding such other lien.
404 (1931).

Wheeler v. City Corp., 156 Va. 402,

Va. Code 8.01-480 provides:

Tangible personal property subject to a prior
security interest, or in which the execution debtor
has only an equitable interest, may nevertheless be
levied on for the satisfaction of a fieri facias.
If such prior security interest be due and payable,
the officer levying the fieri facias may sell the
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property free of such security interest, and apply
the proceeds first to the payment of such security
interest, and the residue, so far as necessary, to
the satisfaction of the fieri facias. • • • If
such prior security interest be not due and payable
at the time of sale, such officer shall sell the
property levied on subject to such security
interest.
Accordingly, the "security" interest claimed by Ms. Barbuto, even if
it is enforcable, will not prevent the enforceability of the levy and
a sale thereunder.
c)

Where a Judgment Debtor Holds A Right Of
Access Or A Right To Possess With Other Third
Parties, Creditors May Seize On The Whole.

Where parties have chosen to mingle and confuse their properties or their rights thereto, they may not require a creditor to
untangle that web of ownership at his own risk.

Thus, where a

judgment debtor holds a right of access or a right of possession in
tandem with others, many courts have held that a creditor may seize on
the whole.

11

To hold otherwise, would place it in the power of an un-

scrupulous debtor, by entering into such relations, to screen his property, or to so hedge the approaches to it, as to render it almost, if
not altogether, inaccessible to his creditor.
policy will not permit • • • "

.

This jus.tice and sound

See Nixon v. Nash, 12 Ohio St. 647, 649

(1861).

Angelo Peters bore at least a right of access equal to that
afforded the daughters, Diane Barbuto and Linda Fleming, which right
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gave them the power to deposit and withdraw what they wished without
interference by the bank.

Thus, the instant case bears a strong

resemblance to that of a joint bank account, where depositors, too,
are allowed equal right to withdraw and deposit.

Some Courts have, in

light of such right, allowed not only the seizure of the entire
account, but a satisfaction of the debt of one debtor out of the
whole.

The Court in Park Enterprises v. Trach, 47 N.W.2d 194 (l•linn.

·1951), for example, held:
Like any loose system of dealing with money, joint
bank accounts sacrifice precision to convenience
and they cloud the respective rights of the depositors. The court should not encourage parties to do
their bookkeeping in court when, by their private
contract, they·have virtually declared that they do
not· wish to be inconvenienced by any strict accountability as between themselves. A joint bank
account of this kind is a creature of contract between parties avowedly indifferent to the exact
percentage of ownership between themselves. The
law should take them at their word and give effect
to their contract without making detailed and
belated evidentiary inquiries to establish factual
ownership. Any presumption, whether conclusive or
rebuttable, that ·part or all of these joint
accounts are immune from garnishment has the effect
of either creating or tending to create a known
statutory exemption for the parties using them, and
any attempt to base the extent of garnishment upon
the respective amounts of the account owned by each
depositor will compel courts and juries to grope
with problems which the depositors themselves have
declared to be of no consequence. Let them abide
the results wh~ch flow from their own declared purposes.
Park Enterprises, supra, 47 N.W.2d at 197.
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The Respondent, however, does not nor has ever sought to
satisfy its judgment out of any "goods or chattels" not belonging to
Mr. and Mrs. Peters.

See Bank Exhibit No. 1 (writ of levy).

Rather,

it had directed the Sheriff not to levy on any property identifiable
as that of a third party, and identified such property as that of
another in its inventory to the best of its knowledge and ability.
Respondent therefore asks this Court to, as did the Court in the garnishment case of Leaf v. McGowan, 141 N.E.2d 67 (Ill. 1957), at the
very least, hold the initial seizure proper and to permit a hearing
and determination of ownership thereto.
There· are cases where the interests of innocent and
unsuspecting parties could become involved in garnishment. They should be entitled to prove their
interest, if any, in the joint account. In the
instant case, plaintiffs have in effect by this
action been subrogated to the rights and interest
of [the judgment debtor] in the joint account with
the garnishee·bank. Under the contract with the
bank she would have been entitled to withdraw all
the funds from the account to the detriment of
[other depositor]. To recover from her he would
have had to prove what part, if any, of the funds
belonged to him. In our opinion, it is only fair
and equitable that a joint bank account may be garnisheed by a judgment creditor when one of the parties to it is the judgment debtor.

.

Leaf, supra, 141 N.E.2d at 71; See also Denton v. Grumbach, 157
N.Y.S.2d 91

I

93 (1956).
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III.
THE CREDITOR, SEEKING PROPERLY TO LEVY ON THE
PROPERTY CONTAINED IN SAFETY DEPOSIT BOX 305,
AND CONFORMING TO THE STATUTORY AND COMMON LAW
OF LEVY, CANNOT BE SAID TO BE GUILTY OF A TRESPASS
Virginia law provides for several separate creditor remedies
to be applied in separate instances.

Since the Bank sought to levy on

the "goods and chattels" of a judgment debtor, those provisions
respecting levy on such property, as are set forth at Va. Code
§8.01-466 et. !!S·· are applicable.
The Petitioners, however, have sought to burden the law of
levy with certain requirements applicable only to the different remedy
of attachment.
be~ng

This argument is clearly improper, for attachment,

a pre-judgment remedy, necessarily incorporates strict safe-

guards not necessary where a debt has already been determined.
An attachment as a civil process is said to be an
execution by anticipation. It lays hold of the
property of the defendant at the beginning of the
litigation for the purpose of satisying some claim
or demand of the plaintiff Which is to be
established in the future, but which in fact may
never be established. While an execution issues
only after judicial investigation and determination
as to the rights of parties, an attachment issues
before any such investigation or determination has
been had. In this respect, it is harsh towards the
debtor. It is'also harsh in its effect upon other
creditors over whom the attaching creditor obtains
priority, and is susceptible to great abuse. It is
a statutory remedy, unknown to the common law, and
existing only by virtue of statute. For this
reason attachment law~ are strictly construed, and
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an attachment will never be sustained until all the
requirements of the statute have been complied
with.
M. Burks, Common Law and Statutory Pleadings and Practice, §379, pp.
717-18 (4th Ed. 1952).
The law of levy also considers its own peculiar needs and
effects appropriate obligations and remedies thereto.

The Petitioners

can show no breach of any duty imposed by the law applicable to levy.
The writ followed the judgment, and was executed on property properly
levied on.

See §I, supra.

Although notice of the levy was in fact

given on the day thereof, even that was not required; Virginia law
requires only that:
In any·case of goods and chattels, which an officer
shall distrain or levy on, otherwise than under an
attachment • • • the officer shall fix upon a time
and place for the sale thereof and host notice of
the same at least ten days before t e day of the
sale at some place near the residence of the owner
if he·reside in the county or city and at two or
more public places in the officer's county or city.
Va. Code

§

8.01-492 (emphasis added); See Palais v. DeJarnette, 145

F.2d 953, 955 (4th Cir. 1944).
The property levied on was described with the requisite particularity and distinctness.

See 33 C.J.S. Executions, §105, pg. 260;

W. E. Stephens Mfg. Co. v. Miller, 429 S.W.2d 384, 387 (Ken. 1968).
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The making of an inventory, as was made here, is a recognized and time
proven way not only to identify the goods seized, but also to avoid
the sale of goods not belonging to the debtor.

Indeed, the Supreme

Court of the United States has recognized this to be a constitutional
means by which to protect not only the interests of the owners, but to
pro·tect the police against false claims which serve to jeopordize
their effectiveness.

See South Dakota v. Opperman, 428 U.S. 364, 49

L.E.2d 1000 (1976).
The Petitioners 1 argument that the levy, due to trespass, is
improper, is disingenuous.

Indeed, it is said that, with respect to

personal property, that an officer must·do such acts which would subject him to an action for trespass but for the protection of the execution in order to create an effective levy.

See W. E. Stephens Mfg.

Co. v. Miller, 429 S.W.2d 384, 387 (Ken. 1968); Socony Mobil Oil Co.
v. Wayne County Produce Co., 196 N.Y.S.2d 729, 734 (1960).
Petitioners may not claim the benefits from the respected case of The
First Nat. Bank v. Johnson, 183 Va. 227, 234 (1944) without bearing
the burden of the full context of that case.

Not only was this deci-

sion rendered pursuant to the different remedy of pre-judgment attachment, but its reference to trespass was based on whether the creditor
failed comply with

stat~tory

and judicial procedural directives.

Clearly, a seizure done in compliance with the law cannot be a
trespass.
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CONCLUSION
The Petitioners, Diane Barbuto and Linda Fleming, have asked
this Court to quash a valid levy issued against, and binding only the
"goods and chattels of Angelo Peters and Diamond Peters".

Their

proper remedy, however, apart from the civil suit of trespass which
they have threatened to institute, is to prove their claim to the pro.perty levied on, and to obtain a release of that portion pursuant to
the provisions of Va. Code §8.01-365 et. seq ••

This remedy has in no

way been jeopardized by the Respondent, whereas the Respondent had
directed the Sheriff to levy only on the property of the judgment debtors, had properly noted all apparent interests of others in its
inventory done pursuant to the writ, and has stayed any sale of the
property despite the absence of the suspending bond required to be
posted by the claimants.

See Va.
----

Code §8.01-367.

The Petitioners, who have diligently avoided their duty to
prove their claim to the properties in Safety Deposit Box 305, have
sought to hide behind the facade of their purported title of "lessees"
to the box.

The evidence, however, even if taken in the light most

favorable to the Petitioners, shows that they, at best, .had an ineffective security interest in the properties seized, and that Mr.
Peters, therefore, was the properties' owner.

Indeed, even properties

subject to valid security interests may be levied on pursuant to the
provisions of Va. Code §8.01-480.

In addition, whereas Mr. Peters had

held a right of access in tandem with the Petitioners, Southern Bank
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had the right to seize this property, and now has the right to retain
that portion Which this Court adjudges to be the property of the debtors.
Southern Bank, for the reasons stated, had the right to levy
on Safety Deposit Box 305, and is entitled to any properties of Angelo
or Diamond Peters found therein.

Southern Bank therefore respectfully

requests this court to deny the Petitioners' Motion to Quash Levy, and
to grant permission to sell that portion determined to be the property
of the debtors.
SOUTHERN BANK
By CoWlsel
Carl F. Bowmer
Mary T. Metil
Christian, Barton, Epps,
Brent & Chappell
1200 Mutual Building
Richmond, Virginia 23219

Of Counsel
CERTIFICATE
I certify that on the 28th day of October, 1981, a true and
correct ·copy of the foregoing Memorandum of Southern Bank in
Opposition to Petitioners' Motion to Quash Levy and All Subsequent
Attachments on Safe Deposit Box 305 was served by mailing the same to
Jeffrey M. Zwerdling, Esquire, Zwerdling and Oppleman, 4509 West Broad
Street, Richmond, Virginia 23230, counsel of record for the petitioners Linda Fleming and Diane Barbuto.
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