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V I R G I N I A: 

IN THE CIRCUIT COURT POR FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

Plaintiff, 

v. 

BOARD OF SUPERVISORS, 
FAIRFAX COUNTY, VIRGINIA 

Defendant. 

) 
) 
) 
) 
) 
) 
) At Law No. 105733 
) 
) 
) 
) 
) ___________________________________ ) 

PLAINTIFF'S MOTION FOR CHANGE 
OF VENUE BY COURT 

Plaintiff, W.M. Schlosser Company, Inc. ("Schlosser"), by 

undersigned counsel, respectfully moves this Court for an Order 

changing venue of the above-captioned action and/or demanding 

the case over to convenient forum having jurisdiction within the 

Commonwealth. As grounds therefore, Plaintiff states as 

follows: 

1. The project which is the subject of the above­

captioned action is the Old Fairfax Courthouse. 

2. As reflected in Plaintiff's original and Amended 

Motions for Judgment, an integral party in this action is the 

Fairfax County Juvenile and Domestic Relations District Court, a 

using agency of the project, and part of the Fairfax County 

court system. (See e.~., Motion for Judgment'' 4, S, 16, 17, 

18 and 19). Potential witnesses in this action may include 

various Court employees such as Vincent M. Picciano, Director of 

Court Services and Michael J. Valentine, Judge. 
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3. Virginia Code 1 8.01-265 (1991) contemplates change of 

venue by the Court where there has been "good cause shown." 

Plaintiff submits that good cause exists in that the Fairfax 

County court system is related to the project in question and 

employes personnel who could be potential witnesses in the 

action. 

4. Plaintiff suggests as convenient alternative forums, 

the Circuit Court for the City of Alexandria and/or the Circuit 

Court for the County of Arlington, Virginia. 

5. A Memorandum of Points and Authorities is attached. 

6. A proposed Order is attached. 

Respectfully submitted, 

COMPANY, INC. 

20036 

2 
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V I R G I N I A: 

IN TBE CIRCUIT COURT FOR FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

Plaintiff, 

v. 

BOARD OF SUPERVISORS, 
FAIRFAX COUNTY, VIRGINIA 

Defendant. 

) 
) 
) 
) 
) 
) 
) At Law No. 105733 
) 
) 
) 
) 
) ___________________________________ ) 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFF'S MOTION 

FOR CHANGE OF VENUE BY COURT 

Plaintiff, W.M. Schlosser Company, Inc. ("Schlosser"), by 

undersigned counsel, in support of its Motion for Change of 

Venue by Court states as follows: 

1. In accordance with Virginia Code Sections 11-70 and 

11-71, Plaintiff commenced the above-captioned action in the 

Fairfax County Circuit Court since this is an action against the 

Fairfax County Board of Supervisors. Unique to this action, 

however, is the fact that the underlying construction project 

involved the renovation of the Old Fairfax County Courthouse. 

For this reason, an integral party in this action is the Fairfax 

County court system, including the Fairfax County Juvenile and 

Domestic Relations District Court. 

2. Virginia Code I 8.01-265 contemplates change of venue 

by a court where good cause is shown. Plaintiff submits that 

good cause exists since the Fairfax ~ounty court system is 
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related to the project and since potential witnesses in this 

action include employees of the Court system. 

3. Alternatively, Plaintiff submits that good cause 

exists for this Court to demand over the above-captioned action 

to another convenient forum located in the Commonwealth. Such 

action would be consistent with Cannon One of Judicial Conduct 

for the State of Virginia which seeks preservation of the 

integrity and independence of the judiciary and Cannon Two which 

seeks to promote public confidence in the integrity and 

impartiality of the judiciary. 

2 

Respectfully submitted, 

W.M. SCHLOSSER COMPANY, INC. 
~--------····-· 

Roger C' va. Bar N 
BRAUDE & 
1828 L Str 
Suite 900 
washington, D. • 20036 
(202) 293-2993 
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C·OPV 
VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

------------------------------X 
W.M. SCHLOSSER COMPANY, INC. 

Plaintiff, 

v. 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY 1 

Defendants. 

------------------------------X 
July 12, 1991 

AT LAW: 105733 

Fairfax County Courthouse 

The above-entitled mater came on for a motions 

hearing before the Honorable JACK B. STEVENS, at 

1 

approximately 12:05 p.m., when were present on behalf of the 

parties: 

APPEARANCES: 

For the Plaintiff: 

ROGER C. JONES, ESQ. 

For the Defendant: 

. DENNIS R. BATES, ESQ. 
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~ P R 0 C E E D I N G S 

A MR. JONES: Plaintiff; Roger Jones, I'm here on 

~ behalf of the plaintiff, W.M. Schlosser Company. 

! MR. BATES: I'm Dennis Bates, Your Honor, 

~ representing the County of Fairfax. 

i MR. JONES: Your Honor, this case comes before 

1. you today on three matters. 

1 The first matter is a motion for change of 

i venue by this Court. The first matter is plaintiff's motion; 

lQ and the second matter is plaintiff's revised motion for 

11 leave to amend its motion for judgment, and the third matter 

12 is defendant's plea in bar. 

11 I think we can accomplish all three of these 

li matters within the time period here today. And, if it 

~ please the Court, I would like to proceed. 

12 MR. BATES: Your Honor, before he does, it is 

l1 the County's suggestion that the plea in bar would render 

l! the other motions moot, so if Your Honor would grant that, 

li then we don't need to take up the other. 

THE COURT: Why don't we take that first. 

MR. JONES: Well, Your Honor, I believe if the 

1A Court would let me explain the motion for change of venue by 
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1 the Court, the Court might conclude that the plea in bar and 

z the motion for leave to amend should properly be transferred 

1 to another court. 

THE COURT: All right. Take it any way you 

5 want. Time's running. When it's up, you're up. 

! MR. JONES: Thank you, Your Honor. 

1 Your Honor, by way of a little background, this 

~ case involves a contract between W.M. Schlossler Company and 

.2. Fairfax County. 

10 The contract was for the construction and the 

11 renovation of the old courthouse, out front. The contract 

ll involved two phases. 

ll The claim that is the subject of the instant 

14 action relates strictly to Phase I of the contract, and 

1a there is a claim that involves 259 days of since time of 

lA suspension, and $1.1 million in damages. 

11 Your Honor, a unique aspect of this case is 

~ that the using agency for the project is the Fairfax County 

li court system, particularly the Domestic Relations and 

~ Juvenile District Court are the occupants, if you will, of 

ll the old courthouse. 

11 An integral part of the case involves the fact 
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A that many of the allegations surround things which occurred 

A before the contract was awarded, things which the plaintiff 

3 contends constitutes fraud and inducement, constructive 

4 fraud, actual fraud, all grounds for recision of the 

5 contract, and they all involve--some of them involve things 

i that occurred with various court employees, including the 

1 Director of Court Services, Mr. Picciano, and Judge Michael 

.§. Valentine. 

.i 

lQ 

11 

12 

ll 

14 

ll 

ll 

11. 

18 

ll 

.2Q 

ll 

22 

In light of these facts, Your Honor, the 

plaintiff believes that it would be appropriate for this 

Court, under Virginia Code 801.265 and plaintiff believes 

there has been good cause shown to transfer venue of this 

case to either the Alexandria circuit or perhaps the 

Arlington County Circuit Court. 

THE COURT: 801 what? 

MR. JONES: 801.265. 

The plaintiff would also submit that perhaps 

canons 1 and 2 of the Code of Judicial Conduct maintaining 

the partiality and integrity of the court system would also 

further support its request for a change of venue • 

THE COURT: You mean because it's the Fairfax 

Board of Supervisors is involved? I can't find the motion, 
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l. so tell me. 

1 MR. JONES: The action is against Fairfax 

1 County Board of Supervisors. 

THE COURT: Yes, that and a hundred other 

~ actions that comes through this Court. 

! MR. JONES: Now, the unique aspect about this 

2 action is the fact that it's a construction contract, and 

! the using agency for the construction contract is the 

~ Fairfax County Court system, for the renovation--. 

1Q THE COURT: That might be a plus for you, but 

ll go ahead. 

12 MR. JONES: Nevertheless, the action involves 

5 

11 allegations of fraud and inducement, construction fraud and 

14 actual fraud. 

~ In the amended motion for judgment, the 

l! allegations are requesting a decision of the Phase I portion 

l1 of the contract, and there are facts laid out that show that 

1! various court system employees were involved in events which 

li occurred before the contract was awarded, which resulted in 

ZQ the contract being awarded based on material facts that were 

Z! much different than what was shown in the plans and 

22 specifications. 
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1 And, if this Court does proceed to trial on the 

A facts in these issues--. 

1 THE COURT: I can't find your motion. I'm 

! still in the dark. Are you saying this Court can't judge 

2 impartially the testimony; is that it? 

6 MR. JONES: I would ask that this Court change 

2 venue to another jurisdiction because the using agency 

8 involved in this project is the Fairfax County Court system. 

i THE COURT: Let me tell you in advance, I'd 

lQ love to grant your motion and get rid of this, but I think I 

11 have got to have a better reason than a personal 

11 predilection to get rid of a messy case. Go ahead. 

11 MR. BATES: Your Honor, I think that his motion 

l! to change venue fits neatly into the County's plea in bar. 

~ He has admitted, first of all, that the sum and 

l! substance of his motion for judgment in this case sounds in 

11 tort. The County is the defendant in this case, not the 

~ board of supervisors. He doesn't name any individual 

li defendants in the case. 

~ It is our position that sovereign immunity 

Al would bar each and every tort claim in the motion for 

~ judgment. 
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1 So, even assuming that this Court could make 

~ some finding of a potential bias, the cause of action, as it 

~ currently stands, cannot go forward because it is barred by 

! sovereign immunity. 

~ We believe that to the extent that counts 1 

~ through 4 allege the things that he is talking about, fraud 

2 and inducement, actual fraud, and constructive fraud, those 

~ things are barred by the sovereign immunity. 

i The other position--primarily, we have taken 

10 this matter on plea in bar, Your Honor, is that the case 

11 comes on before you pursuant to Virginia Code Section 1171. 

12 I have a copy of that code section for Your Honor. 

11 There is no dispute about that, and the 

14 provisions of that code section are located under tab 3 of 

1a the index. 

l! Turning to that code section, Your Honor, 

11 essentially, it involves the seeking of judicial review of 

l! an administrative appeal decision issued by a public body, 

li governed by the Virginia Public Procurement Act. That's all 

1Q this particular case is about. 

AI The plea in bar that the County has filed is 

~ predicated on the fact that 1171 provides the exclusive 

354 



4 
; 
~ 8 

l. remedy for a public contractor governed by the act. 

~ In this particular situation, then, the 

1 contractor is precluded from going forward on any common law 

.i claim of damages, whether founded in tort or contract, 

~ inasmuch as the sole remedy under 1171 is judicial review of 

~ the County Executive's determination. 

2 Your Honor, just to provide some background in 

1! this particular case, as counsel has indicated, the contract 

~ is for renovation of the old courthouse. 

l.Q On November 29, 1989, the plaintiff filed the 

11 claim based on delays allegedly caused by the County; on 

ll July 11, 1990, the Director of the Department of Public 

ll Works denied the claim. 

ll On December 18, 1990, the plaintiff appealed 

15 that denial to the County Executive, and on May 16, 1991, 

ll the County Executive's designee denied the appeal on the 

ll basis that the plaintiff's damages claim was not permissible 

ll under the contract. 

ll Now, the County Executive's determination is 

z.q also included under tab 2 of the index that Your Honor has. 

ll We simply submit that to Your Honor to indicate 

ll that the administrative appeals decision referenced in 1171 
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~ was, in fact, made, and that the contractor, in fact, 

~ participated in the process, as contemplated under 1171. 

1 Once again, Your Honor, because 1171 provides 

~ only for judicial review of the County Executive's 

~ administrative appeals decision, and does not reference in 

A any way any ability of a contractor to pursue a common law 

2 claim in tort or contract, this particular motion for 

§ judgment should be barred. 

~ It also should be noted, Your Honor, that the 

9 

lQ 30 day period for judicial review ensconced in Virginia Code 

11 Section 1171 basically is a special statue of limitations, 

lZ because it contains both the right and the remedy which did 

11 not exist at common law. 

1! Under those circumstances, the particular 

1a period, the 30 day period is not tolled by simply invoking 

lA the jurisdiction of this Court. Therefore, the case should 

11 be dismissed with prejudice. 

l§ MR. JONES: Your Honor--. 

li THE COURT: I'm sorry, I thought you were done. 

1Q It's my fault. Go ahead. 

~ MR. BATES: Your Honor, I would also like to 

~ point out to finally flesh out the argument once again--I 

356 



10 

1 would like to point out some of the other authority that we 

1 have brought forward for Your Honor's consideration, just 

1 briefly. 

~ Under tab number 4, in the case of Michael 

~ Harris Rosato Brothers versus Fairfax Redevelopment Housing 

~ Authority, this Court, on March 15, 1991, on page 2 of that 

2 opinion, Judge Hancock found that the Virginia Public 

~ Procurement Act contains the exclusive judicial 

~ administrative remedies available to contractors, and he 

1Q based his determination in part on a federal court case 

~ called John c. Holland Enterprises versus J.P. Mascaro & 

1A Sons; that's at 653 Federal Sup.l, 242, out of the Eastern 

ll District. 

li Under tab s, Your Honor, we also point to the 

12 Shirley Contracting case, actually, it's Ray DePethel and 

lA Edwin Mazur, but those individuals are with the Virginia 

11 Department of Transportation. 

l! In this particular case, Judge Annunziata 

li indicated a claim of fraudulent misrepresentation did not 

ZQ properly arise under the VDOT claim statute, in that that 

Zl particular claim statute provided the exclusive remedy for a 

~ contractor governed by the particular statue. 
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1 I call your attention to page 2 of that 

A opinion, the second full paragraph, where Judge Annunziata 

1 indicates that complete reading of the statute reveals 

~ another compelling reason to disallow a fraud claim. 

11 

2 Quoting the statute, Judge Annunziata indicates 

! that it describes the nature of the action to be brought by 

7 the contractor. She also points out that an action in fraud 

! is by definition is an action that is already asserted 

~ outside of the scope of the contract. 

lQ Once again, she points out that the state has 

11 immunity from a tort, and it cannot be sued at all absent 

12 its statutory consent to do so. 

13 We believe that the rationale in that 

1! particular case is controlling in this one, in that the 

1a contractor plaintiff is attempting to bring actions which 

16 are beyond the scope and consideration of 1171. 

11 Under tab 6, Your Honor, we bring your 

li attention to the Linda Bock versus County of Fairfax case, 

li where this Court, Judge Jennings, indicated the County was 

1Q entitled to sovereign immunity on a motion for judgment 

Zl seeking damages by a contractor. 

~ Judge Jennings also ruled that the motion for 
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A judgment was barred by virtue of the expiration of the 30 

A day period set forth in Virginia Code Section 1171-B. 

12 

~ Once again, it's the same position that we are 

~ taking in this particular matter. 

~ The next sheet, Your Honor, is the Virginia 

A Supreme Court's refusal to receive the appeal of the 

2 plaintiff. 

8 Skipping over to tab 9, Your Honor, the Boxdale 

~ versus Engen is the case which contains a discussion of the 

lQ distinction between a general statute of limitations and a 

11 special statute of limitations for purposes of the 

12 jurisdiction of a court. 

~ That case arose out of the Virginia Workman's 

~ Compensation statute. Calling your attention to page 76 of 

15 that particular case, down at headnote 3 through s, the 

lA Court indicated that it had long recognized that there is a 

17 marked distinction between a pure statute of limitations and 

~ a special limitation prescribed by statute creating a new 

~ right. 

ZQ The special limitation is described as part of 

11 the right as well as the remedy and an integral part of the 

~ statute and a condition precedent to maintenance of the 
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1 claim. 

A The Court here found that by virtue of the 

3 claimant's failure to file its request for unemployment 

~ compensation within the time contemplated by the statute 

~ that the claim was barred. 

§ We obviously are attempting to analogize the 

2 30-day limitation in 1171-B with this particular 

! determination in this case. 

13 

~ Finally, Your Honor, I point to tab 9, which is 

10 the case of Peterson versus Cooper, where, on June 6, 1991, 

ll Your Honor decided, at page 4 of that opinion, you granted a 

12 demurrer to count 4 of the motion for judgment in that case. 

11 You indicated that remedies for violation of 

li the Virginia Public Procurement Act are set forth in Article 

1a 3 of that Act, the remedy section. 

12 You indicated that the remedies are encompassed 

11 in Virginia Code Section 1163 through 1171. You also point 

1! out that the remedy section simply does not provide for 

19 monetary damages. 

ZQ And to the extent that the contractor in this 

11 case is seeking monetary damages by virtue of common law 

2A claims, I think the same rationale would attain. 
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~ On that basis, Your Honor, we request that the 

~ motion for judgment be dismissed with prejudice. Thank you. 

MR. JONES: Your Honor, if it please the Court. 

~ This action did follow an administrative appeal procedure. 

~ On April 24th, there was a procedure conducted before Mr. 

~ Kramer, a county employee, and at that hearing, a transcript 

2 was kept, and at that hearing Mr. Kramer issued a ruling 

1 what his decision was. 

i Basically, attorneys argued, we argued that we 

lQ were entitled to recover these claim costs under the 

11 contract. 

lZ Mr. Bates argued the contract precluded us from 

13 recovering these costs, and Mr. Kramer issued his decision 

1i without hearing the case on its merits as a matter of law, 

ll swmnarily denying the claim. 

1! On May 20th, within the 30 day time frame after 

11 he ruled, we filed the instant motion for judgment. 

l! The next day, we received Mr. Kramer's 

li decision. And that was the subject of the initial motion 

ZQ for leave to amend, which was filed by the plaintiff in this 

11 action, shortly thereafter. 

1A Subsequently, the plaintiff has now filed a 
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revised motion for leave to amend, to clarify counts 1 

through 3 in that they are seeking recision of the severable 

Phase I portion of the contract, and not damages based on 

these tortious allegations. 

What I mean, Your Honor, is fraud, fraud and 

inducement, constructive fraud, will all serve to rescind 

the contract and allow a party to recover its damages in 

quantum meruit, if you will • 

The revised motion for leave to amend also 

seeks to substitute count 4, a quantum meruit count, as 

opposed to a negligence count. 

It also seeks to add to count 6, which seeks 

administrative decision review, Mr. Kramer's decision to the 

Court's exhibits, which are bound in a black book, like 

this. 

And with respect to the plaintiff's revised 

l1 motion for leave to amend, I would submit to the Court that 

~ rule 1.8 liberally allows leave to be granted and there has 

li been no prejudice in this case. This case is in its 

ll inception. 

A! Now, with respect to Mr. Bates' arguments about 

~ many of Schlosser's claims being precluded by the Virginia 
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A Public Procurement Act, Article 7.6 of the contract, 7.6.1, 

Z specifically,--. 

~ THE COURT: Wait a minute. Let me interrupt you 

~ just a second. Your revised motion seeks to change the 

5 complaint from one in tort to one--. 

6 MR. JONES: It's to clarify counts 1 through 4 

2 of the original motion for judgment. It still is based on 

8 fraud, but on the basis of the fraud--. 

~ THE COURT: A recision in equitable remedy? 

10 MR. JONES: Well, Your Honor, the equitable 

11 remedy of recision and the contract remedies here are very 

12 intertwined. And if the Court believes the case--. 

~ THE COURT: It's an action at law for damages, 

ll isn't it? 

15 

li. 

ll damages? 

ll 

MR. JONES: Excuse me? 

THE COURT: Isn't this an action at law for 

MR. JONES: This is an action of law for 

li damages, as well as an action for-- • 

.21l. THE COURT: And you want to amend it to what, a 

21 chancery action for recision? 

~ MR. JONES: Your Honor, if I may. The contract 
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~ sets up a procedure, administrative appeal procedure. We 

z adhered to that procedure. We went through that procedure 

~ and got a ruling. The contract says we are not allowed to 

~ come to court until we get the ruling. We obtained a ruling 

a from the County Executive's designee, Mr. Kramer. 

~ At that hearing with Mr. Kramer, we presented 

2 our argument that we were also entitled under rights and 

! remedies clause to seek recovery of these damages for fraud, 

i fraud and inducement, constructive fraud, if you will, 

lQ because of the events which occurred in the formation of the 

11 contract. 

~ Mr. Kramer issued a ruling summarily denying 

11 the claim based on the terms in the contract. So that 

li allowed us, then, to proceed to this Court with a motion for 

la judgment for several things; administrative review of Mr. 

12 Kramer's decision, a breach of contract count based on 

l1 rights and remedies clause in the contract, which I would 

~ say, Your Honor, goes to formation issues particularly, 

li since the claims cause in the contract under Article 7.4 is 

1Q strictly limited to just dispute arising or relating out of 

Z! the performance of the work. 

~ When the plaintiff filed its motion for 
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A judgment, because of the facts and circumstances relating to 

A the review of the administrative decision, as well as the 

~ breach of contract in the formation issues, as well as all 

! these fraud issues, fraud and inducement issues, all related 

~ tc the contract and the formation of the contract, they were 

.fi. all combined. 

2 Now, if the Court is concerned with Virginia 

! Code 8.01272 allows these matters and Virginia Code 8.01270 

i allows transfer from one side of the court to another. 

lQ However, this case is all mixed up together. 

11 It's very difficult to sever out the 

~ administrative decision review from the fraud and recision 

13 issues that are involved in the case. 

1! I understand the Court's dilemma if it involve 

1a an equity remedy and a remedy at law seeking contract 

il. damages. 

l2 Your Honor, going to the arguments of Mr. Bates 

11 about a breach of contract action, as I said before, count 5 

li of the complaint sets forth numerous causes for breach of 

ZQ contract, several of which deal with the formation issues 

ll themselves. 

~ The administrative decision was pursuant to the 
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~ claims clause, and the claims clause really only relates to 

z the performance issues, and even though it relates just to 

1 performance issues, we raised in the administrative hearing 

~ the fact that the rights and remedies clause under 7.6 

~ specifically allows that the rights and remedies available 

~ under the contract shall be in addition to and not a 

2 limitation to any duties, obligation, rights and remedies 

1 otherwise imposed or available by law. 

~ We would submit, Your Honor, that the basis for 

lQ Schlosser's claim, if you will, which was presented to the 

11 administrative appeal officer was based not only on the 

lA contract provisions for suspension of work, but also on the 

11 various other rights and remedies available to Schlosser as 

li a matter of law, including breach of contract, including 

~ fraud and inducement, which would precipitate recision of a 

lA contract. 

11 Now, there are two other issues I wanted to 

li address to the Court that relate to the plea in bar. The 

li first is, if the Court were to find that the issues in 

ZQ counts 1, 2, 3, and 4 should proceed to trial, and that 

11 ultimately were found that recision of the Phase I portion 

~ of the contract was warranted, we would submit that that 
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~ would nullify the effect of the administrative appeal 

~ procedure set forth in the contract, as well as the County's 

~ ability to stand on the administrator's decision. 

~ The second aspect I would like to point out is, 

~ and you will see it in the defendant's tabs, is the fact 

A that Schlosser always maintained that Virginia Code 1171 

2 requires an administrative appeal to be before a 

~ disinterested person or panel. Those are the express words 

,i of the statute. 

lQ When Schlosser noticed its appeal and received 

ll the response from Mr. Kramer, we noted our objection to the 

IA fact that this appeal apparently was going to be heard 

13 before a County employee, who was not a disinterested person 

ll or panel. 

15 We would submit to the Court that the case 

lS could proceed on the merits in a trial with this court or 

11 court of another venue, if the Court decides, based on 

1! counts 1 through 4, count s, and if the Court determines 

~ that the hearing was improperly held before somebody who was 

1Q not a disinterested person or panel, then count 6 would fall 

ll out of the case. 

~ Now, if the Court determines that the hearing 
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~ officer was a proper person for hearing the claim, and the 

A Court determines that the hearing officer made errors of law 

~ in his decision which summarily denies Schlosser's claim, 

~ then we are left with the position, and if the Court 

a determines that counts 1 through 4 don't stand, that 

! recision of the contract is not warranted based on the facts 

2 in the revised amended motion for judgment, then I would 

~ have to assume that the proper procedure would be to remand 

~ the case back to the hearing officer for a trial on the 

1Q merits of the actual case itself. 

ll THE COURT: How is that before me now? You're 

12 losing me. 

11 MR. JONES: Well, it's a very complicated 

li issue, I agree, Your Honor. We are here before you--. 

12 THE COURT: Well, you tell me there is a change 

ll of venue motion. 

17 MR. JONES: That's correct, Your Honor. 

1ft THE COURT: You have got a motion to amend. 

li MR. JONES: That's correct, Your Honor, and the 

~ defendant has brought a motion of plea in bar. 

A1 THE COURT: A plea in bar, and you're arguing 

11 to me about what I'm going to do if I grant recision. 
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Recision is not even in this case yet. 

MR. JONES: This addresses the plea in bar. 

THE COURT: Well, I hear you arguing what I'm 

~ going to do if I grant recision. I don't even know how that 

~ gets into the plea in bar. How does it? 

MR. BATES: Your Honor, it doesn't, simply 

2 because recision is a remedy that is predicated upon fraud. 

.§. THE COURT: Well, it's not only that but it's 

.i an equitable remedy and this is an action at law. We 

lQ haven't even got to that point yet. 

ll MR. JONES: This is an action at law because 

.u it's an action commenced pursuant to the procedures outlined 

13 in the contract. 

ll THE COURT: All right. You're calling the 

ll contract remedies and now you tell me you want to bring an 

ll action to rescind so you can escape the bounds of the 

ll contract; is that right? 

ll MR. JONES: Your Honor, the action is mixed up 

ll. with those issues. They are intertwined. 

~ THE COURT: Is that what you're telling me or 

ll not? 

I .22. MR. JONES: Yes, Your Honor, we are • 
.. 
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l THE COURT: I don't understand how you can 

~ affirm the contract by filing its remedies and then 

1 disaffirm it when you get to this court, to pursue another 

J. avenue. How do you get to that point? 

MR. JONES: The contract sets forth an 

A administrative appeal decision. 

7 THE COURT: Right. And when you elect to do it, 

! aren't you affirming a contract? You rely on its terms, 

.i don't you? 

MR. JONES: The provisions in the contract also 

11 has a rights and remedies clause. 

THE COURT: The rights and remedies clause 

11 don't give you any rights or remedies not provided for in 

14 the contract, do they? 

MR. JONES: It says rights and remedies 

ll available at law. 

11 THE COURT: All right. You don't have any 

ll beyond the contract, do you? 

MR. JONES: We would submit, Your Honor, that 

lQ we have--. 

THE COURT: The right to disregard the contract 

1A and proceed any way you want? 
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.l MR. JONES: In addition to the rights and 

A remedies set forth by the contract for recovery of costs 

1 under the suspensions of work clause, we would have a right 

.4. or--. 

THE COURT: That is a contract right, isn't it? 

MR. JONES: That's correct. 

THE COURT: All right. Tell me some that 

8 aren't in the contract. 

MR. JONES: A right for recovery for breach of 

1Q contract, based on issues relating to the formation of the 

ll. contract. 

ll 

ll contract. 

1.4. 

THE COURT: Tell me some that are not in the 

MR. JONES: We would have a right and remedy 

1a for our costs based on issues relating to the recision of 

ll the contract, if you will. 

11 Because of the facts relating to the fraud and 

li the fraud and inducement of the contract, by law, we are 

li granted rights to seek recision of the Phase I severable 

aQ portion of the contract and seek recovery of the damages 

ll upon the quantum meruit. 

1A That right and remedy is provided for under 
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l. 7.6.1 of the contract. 

.2. THE COURT: Okay. 

.3. MR. BATES: Your Honor, I don't want to belabor 

~ this, but--. 

5 THE COURT: No, I am going to have to read this 

! stuff anyway. I'll take it under advisement, and I'll let 

1 you know as soon as I can. 

~ (Whereupon, the hearing was concluded at 12:37 

i p.m.) 

l.Q. 

ll 

ll 

ll 

li 

ll 

li 

ll 

ll 

ll. 
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RICHARD J. JAMBORSI<V 
WIWAM G. PWMMER 

THOMAS J MIDDLETON 
F. BRUCE BACH 

OUINl.AH H. HANCOCK 
JOHANNA L. FnZPATRICK 

.1. HONE BRONN 
JACK B STEVENS 

THOMAS~ FORTKORT 
MICHAEL P. McWEENY 

ROSEMARIE ANNUNZIATA 

JAMES KErTH 
LEWIS D. MORRIS 
lURCH WIL.LSAP 

BARNARD F. JENNINGS 
LEWIS H. GRIFFn'H 
RETlRED JUDGES 

THOMAS S KENNY 
MARCUS D WIWAMS 

JUDGES 

Roger c. Jones, Esquire 
BRAUDE & ~~GULIES, P.C. 

October 22, 1991 

1828 L Street, N.W., Suite 900 
Kashington, D.C. 20036 

Dennis Bates, Esquire 
Senior Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 

Re: W.M. Schlosser Company. Inc. v. Board of Supervisors. 
Fairfax County. Virginia At Law No. 105733 

Dear Counsel: 

This matter has been under advisement by the Court to consider 
the plaintiff's Motions for a Change of Venue and for Leave to 
An.end the Motion for Judgment, and the defendant's Plea in Bar. 
Unfortunately, at this ti~e counsel appear to be arguing about 
apples and oranges because of the chronology of pleadings in the 
file. This file contains an original Motion for Judgment, a Plea 
in Bar to that original Motion for Judgment, a Motion for Leave to 
Amend the Motion for Judgment, an Amended Motion for Judgment, as 
well as a Revised Amended Motion for Judgment. In arguing the 
issues before the Court, plaintiff refers to the amended Motions 
for Judgment, while the defendant only addresses arguments to the 
original Motion for Judgment. 

At this time, the Court denies the Motion for a Change of 
Venue, and grants the Motion for Leave to Amend. As the Court is 
granting leave to amend, the Court will not rule on the Plea in Bar 
at this time. Instead, the defendant is directed to file 
responsive pleadings to the Amended Motion for Judgment. 

Counsel for the plaintiff, Mr. Jones, will please prepare an 

37:J BRAUDE & f~1ARGULrES 
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Roger c. Jones, Esq. 
Dennis Bates, Esq. 
Re: W.M. Schlosser Company, Inc. v. Board of Supervisors of 

Fairfax County, Virginia, At Law No. 105733 
october 22, 1991 

order reflecting the Court's ruling herein and forward it to Mr. 
Bates for endorsement and presentation to the Court, preserving all 
objections. 

2 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

v. 

COUNTY OF FAIRFAX, VIRGINIA, 
BOARD OF SUPERVISORS 

AT LAW NO. 105733 

PLEA IN BAR TO AMENDED MOTION FOR JUDGMENT 

COMES NOW, the Board of Supervisors of Fairfax County, 

Virginia ("the Board"), by counsel, and for its Plea in Bar to 

the Amended Motion for Judgment herein, respectfully states the 

following: 

COUNTS I THROUGH III 

1. The Plaintiff has attempted to avoid the 

sovereign immunity of the County by .. restating" its fraud 

theories in the form of a claim for "recission." The Plaintiff 

asserts that " [ r ]ecission is a peculiar contract remedy for 1. 
which fraud may be justification . . . . " (Emphasis added). I ~ 
However, since plaintiff seeks recission of the contract in I 
this case based on the theories of "actual fraud, constructive 

fraud, and fraud in the inducement,.. plaintiff nevertheless 

seeks recovery in tort, and not in contract. Horner v. Ahern, 

207 Va. 860, 153 S. E. 2d 216 ( 1967). Indeed, the equitable 

remedy of recission is predicated upon the setting aside of the I 

contract. George Robberecht Seafood v. Maitland Bros. co., 2201 
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Va. 109, 110, 259 S.E.2d 682, 683 (1979); Bergmueller v. 

Minnick, 238 Va. 332, 336, 385 S.E.2d 722, 725 (1989). 

Accordingly, Courts I through III are barred by sovereign 

immunity. Shirley Contracting Corporation v. Ray D. Pethtel, 

Commissioner and Edward J. Masur, At Law No. 91508 (August 14, 

1989) (Exhibit I); Linda Bock, Inc. v. County of Fairfax, At 

Law No. 78543, petition for appeal denied, Va .. Sup. Ct. Record 

No. 871071 (September 20, 1988) (Exhibit II). 

COUNTS I THROUGH V 

2. This Court's jurisdiction is based solely on Va. 

Code § 11-71 (1989) of the Virginia Public Procurement Act 

(Act). See Michael, Harris & Rosato Bros I vI Fairfax County 

Redevelopment and Housing Authority, At Law Nos. 98564 and 

97407 petition for appeal denied, Va~ Sup. Ct. Record No. 

911349, (October 31, 1991) (Exhibit III). That Code section 

limits the remedies of the parties to actions for judicial 

review of administrative appeal decisions or disputes arising 

during the performance of a contract. Va. Code § 11-71 

( 1989). Va I Code § 11-69 ( 1989) of the Act provides for the 

exclusive procedure for filing such disputes as follows: 

§ 11-69 ~ Contractual disputes. - A. 
Contractual claims, whether for money or 
other relief, shall be submitted in writing 
no later than sixty days after final 
payment; however written notice of the 
contractor's intention to file such claim 
shall have been given at the time of the 
occurrence or beginning of the work upon 
which the claim is based . . . 
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D. The decision of the public body 
shall be final and conclusive unless the 
contractor appeals within six month of the 
date of the final decision on the claim by 
the public body by invoking administrative 
procedures meeting the standards of § 11-71, 
if available . . . 

3. Va. Code § 11-71 states the following: 

A. A public body may establish an 
administrative procedure for appeals from 
decisions on disputes arising during the 
performance of a contract . . . . Such 
administrative procedure shall provide for a 
hearing before a disinterested person or 
panel, the opportunity to present pertinent 
information and the issuance of a written 
decision containing findings of fact. The 
findings of fact shall be final and 
conclusive and shall not be set aside unless 
the same are fraudulent or arbitrary or 
capr1c1ous, or so grossly erroneous as to 
imply bad faith. No determination on an 
issue of law shall be final if appropriate 
legal action is instituted in a timely 
manner . . . . 

B. Any party to the administrative 
procedure, including the public body, shall 
be entitled to institute judicial review is 
such action is brought within thirty days or 
receipt of the written decision. 

4. Paragraph 7.4.2 of the contract provided for the 

administrative appeals hearing before the County Executive's 

designee participated in by the parties. An administrative 

appeal decision was rendered and the plaintiff filed the 

Amended Motion for Judgment as an appeal from that decision. 

Amended Motion for Judgment, paragraph 55. 

s. Va. Code § 11-71 provides only for judicial 

review of an administrative appeals decision on a contractual 

' II dispute as defined in Va. Code S 11-69 based on an arbitrary 

q 
1: 
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and capricious standard. Therefore, the plaintiff cannot bring 

a common law action in tort or contract under Va. Code § 11-71 

of the Act. 

6. In paragraph 49 of the Amended Motion for 

Judgment, Schlosser references the claim it filed with the 

County dated November 21, 1989 ( 11 the claim"). Exhibit IV. The 

claim did not allege actual fraud, constructive fraud or fraud 

in the inducement. The claim did not seek any recovery in 

j, quantum meruit nor did it assert that the County had breached 

I! 
!I 

1: 
!. r 
j! 
,! 
I' 

!i ;: 
jl 

the contract. The claim solely involved Schlosser's request 

for a change order under the contract. It is undisputed that 

the administrative appeal decision dealt solely with the 

claim. Assuming, arguendo, that Schlosser had the right to 

allege the foregoing common law actions contained in the 
i: 
I: Amended Motion for Judgment, Schlosser is estopped from doing 
I! 
i 

'· ·' :· 
I 

ji 
:I 
; 

I 
.I 

li 
I' 

I ~ 
I! 

so in this case. Wilroy v. Halbleib, 214 Va. 442, 201 S.E.2d 

598 (1974). 

COUNT VI 

7. Pursuant to Va. Code § 11-71, this Court has the 

power to uphold the County Executive designee's administrative 

appeal decision referenced in Count VI of the Amended Motion 

for Judgment, reverse such decision, or remand the dispute to 

the County for further deliberations. Va. Code § 11-71 

provides for judicial review only and does not authorize this 

Court to enter a monetary judgment against any party to the 
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prior administrative appeal proceeding. Peterson, et al. v. 

Cooper, et al., At Law No. 84974 (June 6, 1991) (Op. J, Stevens 

at 4). Exhibit V. ·As stated, Va. Code § 11-71 does not 

contemplate a de novo action in tort or contract. Since the 

relief requested in Count VI of the Amended Motion for Judgment 

necessarily requires this Court to conduct a de ~ hearing of 

1 the allegations in the Amended Motion for Judgment, Count VI 

I 
I 

l 
j: 
II 

II 
,, 
li 
j! 

must be dismissed. Moreover, the County Executive • s designee 

conducts administrative appeal hearings pursuant to 7. 4. 2 of 

the general conditions of the contract. Schlosser had actual 

knowledge of that fact at the time it entered into the 

contract. Schlosser cannot now be heard to challenge the 

administrative appeal hearing process after agreeing to 

I~ participate in it by executing the contract. Indeed, Schlosser 
I 
I· 
:~ is estopped from doing so. A party to a contract cannot in the 
li 
:I 
1· same breath affirm and disaffirm. American Chlorophyll v. 
I ,, 
i: Schertz, 176 Va. 362, 11 S.E.2d 625 (1940). 
II 
II 
ii 
1

1 c I· 
li 
I 

Dennis R. Bates 
Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 
(703) 246-2421 
Counsel for the Defendant 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing 
Plea in Bar was mailed to Roger C. Jones, Esquire, Braude and 
Margulies, P.C., counsel for plaintiff, 1828 L Street, N.W., 
Suite 900, Washington, D.C. 20036 on this 3r ay of December 
1991. 

381 



Defendant's Plea in Bar to 
Amended Motion for Judgment 
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 
Fairfax County Jvdi.;iat Center 

. ,. • 10 Chain B• idge Road 
rairfax. Virginia 22030 

CX)UNTY OF FNRFAX CI1Y OF FAIVAX 

1.EWt.S tWJ. ~ 
WIWA.W G """"'WER 

TMOt.IAS .1 UtOOL.ETOH 
~.l~ 

, IRUC( tACH 
OUIN~ H. MAHOOC:IC 
~~~-m'Z'~ 

J. HOWE IAOWN 
JJl:¥. 8 l'm'ENS 

'T1otOWA.S ~ FCIR'nCDRf 
~'WCW'EENY 
~1£ AHNUNZWl' 
~~ JCEHNY 
~ 

Joseph H. Kassfmer, Esquire 
Stephen J. Annino, Esquire 
7653 Leesburg Pike 
Tysons Office Park 
falls Church, Virginia 22043 

James F. Hayes, Esquire 
Todd E. LePage, Esquire 
Assistant Attorneys Gener~} 
Office of the Attorney Genfra1 
101 N. 8th Street 
Richmond, Virginia 23219 

August ~. 1989 

~JCEITM 
L!WI$ C WOAAIS 
lURCH YIUSA' 
~ '· &HHINCIS 
~.-.JDQU 

Re: Ra 0. Pethte 1, Comni ssi oner., 

near Counse 1: 

This matter is before the Court on the defendants' demurrer. The 
demurrer is sustained. 

The plaintiff has filed its motfon for judgment pursuant to section 
33.1-387 of the Virginia Code to prosecute clafms arising out of alleged 
necessary adjustments to a Virginia state highw~ construction contract. 
The defendants assert that Count JI of the motfon for judgment, setting 
forth an action in fraud, fails to s~ate facts upon which the re1fef 
demanded can be granted. 

The defendants argue that because the plaintiff dfd not first submit 
the fraud claim to the Commissioner of the Department of Highways and 
Transportation for review and determination the plaintiff is now foreclosed 
b.Y statute from prosecuting a fraud action. 

The Code is clear as to the subject matter of a civi1 action under this 
statute. It is limited to u ••• such portion of the claim IS is denied b,y the 
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... At Law No. 91308 
August 14, 1989 
Page 2 

( ' . 

Highwa,y and Transportation Commissioner ••• • It thus follows that if a part.Y 
has failed to submit a portion of a claim to the Commissioner, the 
Commissioner could not have denied that portion of the claim; and if the 
Commissioner has not denied the portion of the claim, then the availability 
of civil relief afforded b.Y ·the statute as to that portion of the claim has 
not been triggered. • 

Further, a complete reading of the statute reveals another compelling 
reason to disallow 1 fraud claim. The section continues, • ••• the contractor 
may institute 1 civil action for such sum as he claims to be entitled to 
under said contract ••• • An action in fraud is 1 claim asserted outside the· 
scope or-the contract. As the defendants have correctly noted, the 
Commonwealth has immuni~ from suit absent its consent through a statutor,y 
grant of authority. 

For the two above-noted reasons, the plaintiff's claim falls outside 
the scope of section 33.1-387. The Commonwealth is immune from the cause of 
action asserted in Count II of the motion for judgment. 

The Attorney General wi 11 prepare an appropriate order, present 1 t to 
opposing counsel for endorsement, and submit it to the Court for entr,y. 

Truly Yours, 

RA/pl h · 
L,:'. 
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VIRGINIA: 

$,JA,~ ~~~A.aAt./k~ ~~Mt,jk 

~~~Aft- • • 'l'uesday Ak 20th ~~ September, 1988. 

Linda Bock, Inc., Appellant, 

against Record No. 871071 
Circuit Court No. L•78SC3 

County of Fairfax, et al., Appellees. 

Prom the Circuit Court of Fairfax County 

Upon review of the record in this case and consideration 

of the argument submitted in support of and in opposition to the 

granting of an appeal, the Court is of opinion there is no reversible 

error in the judgment complained of. Accordingly, the Court refuses 

the petition for appeal. 
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IN. TH£ CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

LINDA BOCK, INC., • • 
• • 

Plaintiff, • • 
• . 

v. At Law No. 78543 
• • 

COUNTY OF FAIRFAX, et al., • • 
• • 

De!en~ants. • • 

ORDER 

THIS CAUSE CAME ON BEFORE the Honorable Barnard F. 

Jennings, Chief Jud;e, on this 22n~ Clay of May 1987, upon 
- . 
several pl·eas in bar file~ by the Clefenl5ants anc! was ar;ued by 

counsel; anc5, I 
IT APPEARING TO THE COURT that the c5efenc5ants' pleas 

in bar based upon (i) the ezpiration of the 10-c5ay perioc5 set 

forth in Va. Coc5e S 11-66(1) (1985), anc5 Article III, S 4(a) 

of the Fairfaz County P~rchasing Resolution for protests of 

;·public ccntract awarc5s anc5 (ii) estoppel by inconsistent ,, 
· positions, are deniec5: an~, 

IT FURTHER APPEARING TO THE COURT that the deCendants' 

pleas in bar basec5 upon (i) the sovereign immunity of Fairfax • 
; 

County an&5 co-c5efenr5ant Larry •• Wellman an&! (11) the 

ezpiration of the 30-day periocS set forth in va. Coc5e 

s 11-7l(b) (1985), for see kin; ;ucSicial review of final 
• 

a~ministrative appeals ~ecisions concerning ~isputes on public 

contracts, are sustainer5; and, 
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UPON CONSlUERATJON WHF.R£0F, it is hereby 
ADJUDGED,·OROER£0 and V£CR££D that . 

1. The defendants • pleas in bar basecS on ( i) the 

sovereign immunity of Fairfaz County and co-~efen~ant Larry N. 

Wellman and (ii) the expiration of the 30-~ay periocS set forth 

in Va. Code § 11-7l(b) (1985). are sustainecS. 

' 2. The Motion for Ju~gment herein is barred an~ 

dismissed with preju~ice. 

3. The transcript is hereby made part of the official 

record of this case. 

AND THIS ORDER IS FINAL. ,._ 
ENTERED THIS (f~ day of ~~~!::S!==:- 1987. 

J ASK FOR THIS (Exceptions noted as to pleas in bar which were 
denied): 

It 

nis R. Bat :. ·--opy TESTE: 
VIA.PJU2i E.BAMT, CZK" I 

I 
Assistant County Attorney 
4100 Chain Bridge Road 
Fairfaz, Vir;inia 22030 
(703) 691-2421 
Counsel for DeCendants lr;~~ ra~ !:f> ~ :'YY~tt 

SEEN AND OBJECTED 
were sustained): 

TO (Exceptions noted as to pleas ·ln bar which j 
• 

I 
I 
I 

;L. m. L- k, _1)~~~--E-&Jd. 
Dennis M. Dayton ~ ~~ :Ja 
1504 Cingerwoo~ ourt ~ ~~fd~·~j 
Vienna, Vir;inia 22180 ~ ~·~ 1 
( 703) 75 9-5622 3 8 8 n.7TIWJ. 
Counsel for Plaintiff "}lf/•':J 

• 
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VIRGINIA: . 

~ . .//u, ~~ ~Ld .r/h~~:,u;a ~.t:& .d _/;{_,. .~~- 6aad ~~Jh, 

6~y- ¥~9k/1An.t':.nd ,.-n, l·hursday .//u- 31st ~k_;y ~' October, 1991. 

Michael, Harris & Rosato Brothers, Inc., Appellant., 

against Record No. 911349 
Circuit Court Nos. L-97407 and L-98564 

Fairfax Redevelopment and Housing ~uthority, Appellee. 

From the Circuit Court of Fairfax County 

Upon review of the record in this case and consideration 

of the argument submitted in support of and in opposition to the 

granting of an appeal, the Court is of opinion there is no reversible 

error jn the judgment complained of. Accordingly, the Court refuses 

the petition for appeal. 

A Copy, 

Teste: 

By: 
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 
Fairfax County Judicial Center 

ACMARD J . .IAWBORSKV 
WIL.!JAM G. PWMWER 

1l40IU.S J. MIDDLETON 

4110 Chain Bridge Road 
Fairfax, Virginia 22030 _ 

F. 8RUCE BACH 
OUlN:.AN H. HANCOCK 

.tQHANNA. L FTTZPATAICK 
.a. HOtYE IAOWN 
JACK e. STEVENs March 15 1 1991 

'll-IOWA.S A. FORTICDAT 
MICKAEL P. McWEENY 

..c)SE..w:aE AHNUHZIATA 
THOMAS S KENNY 

MARCUS 0 WIWAMS 
.NDGES 

Dennis R. Bates, Esq. 
Senior Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 

Leonard A. Sacks, Esq. 
17 West Jefferson Street 
Suite 202 
~ockville, Maryland 20850 

.lAMES KEITH 
LEWIS 0 MORRIS 
IURCM UIUSAP 

IARNAJU) F. JENNINGS 
LE'MS K. GRlFF1TH 
REnREO JUDGES 

Re: Michael. Harris & Rosato Brothers, Inc. v. Fairfax 
Redevelopment and Housina ~uthority 
At Law Nos. 98564 & 97407 

Dear Counsel: 

This case comes before the court on Defendant's Plea in Bar to 
Plaintiff's Motion for Judgment. For the reasons set forth below, 
the Plea in Bar is granted and this cause is dismissed with 
prejudice. 

The parties entered into a public contract for the 
construction of the Reston Town Center Townhouses on December 15, 
1988. Pursuant to the contract the Plaintiff, Michael, Harris & 
Rosato Brothers, Inc. , was required to furnish all labor 1 material, 
equipment and services to construct 4 buildings, 30 townhouse 
units, a storage room and all related site work. The contract 
price was $2,218,948.64. 

On August 10 1 1989, the Defendant, Fairfax Redevelopment and 
Housing Authority (hereinafter "Authority"), issued a contractual 
disputes decision. The decision denied the Plaintiff's claim for 
$167, 000 to pay sewer availability fees charged by the Fairfax 
County Department of Public Works and water availability fees 
charged by the Fairfax County Water Authority. The decision was 
received by the Plaintiff on or about October 16, 1989. On May 24, 
1990, the Plaintiff filed this action. On June ll, 1990, the 
Defendant filed its Plea in Bar herein. 

LEGAL S(a) 
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\ · Dennis R. Bates, Esq. 
Leonard, Sacks, Esq. 
RE: Michael Harris & Rosato v. Fairfax Redevelopment 

At Law Nos. 98564, 97407 
March 15, 1991 
Page 2 

The Authority contends that the Virginia Public Procurement 
Act, va. Code Sections 11-35 through 11-80 (1989), regulates all 
stages of the public procurement process and prescribes the 
administrative and judicial remedies available to contractors 
involved in disputes with public bodies. See John c. Holland Ent. 
v. J.P. Mascaro & Sons, 653 F. Supp. 1242, 1247 (E.D. Va. 1927). 
As such, because the Authority is a political subdivision of the 
State of Virginia, See Va. Code S 36-19, and Va. Code S 11-37 
subjects political subdivisions to the Act, the contract in the 
case at bar is governed by the Act. 

Va Code S 11-69(0) states, inter alia, as follows: 

The decision of the public body shall be final and 
conclusive unless the contractor appeals within m 
months of the date of the final decision on the claim 
by the public body by invoking administrative procedures 
meeting the standards of Sec. 11-71, if available, or in 
the alternative by instituting legal action as provided 
in Sec. 11-70 of the Code. 

(Emphasis added). 
-

In the case at bar, the contractual dispute decision was 
issued by the Authority on August 10, 1989. The Motion for 
Judgment herein was filed on May 24, 1990, more than six months 
after the issuance of the contractual dispute decision. The 
Authority submits, therefore, that the Plaintiff • s action is barred 
by Va. CodeS ll-69(D). 

The Plaintiff contends, on the other hand, that paragraph 
14 (c) of the contract governs the resolution of the dispute. 
Paragraph 14(c) states as follows: 

Provided the Contractor has (1) given the notice 
within the time stated in (b) above, and (2) 
excepted its claim relating to such decision from 
the final release, and (3) brought suit against the 
PHA (Authority) not later than one year after 
receipt of final payment or if final payment has 
not been made, not later than one year after the 
Contractor has had a reasonable time to respond to 

LEGAL S(b) 
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·Dennis R. Bates, Esc;. 
Leonard, Sacks, Esc;. 
RE: Michael Harris & Rosato v. Fairfax Redevelopment 

At Law Nos. 98564, 97407 
March 15, 1991 
Page 3 

a written request by the PHA that it submit a final 
voucher and release, whichever is earlier, ~ 
Contracting Officer's decision shall not be final 
or conclusive but the dispute shall be determined 
on the merits by a court of competent iurisdiction. 

(Emphasis added). 

Nevertheless, the Court finds, by operation of Va. Code S 11-
69(0), that this Court has no jurisdiction over the contractual 
disputes decisions issued by a public body under the Act after the 
expiration of the six month appeal period. Therefore, the one-year 
limitation period set forth in the contract is subject to the six 
month jurisdictional period for appeal of contractual disputes set 
forth in Va. Code S 11-69 (D) • Accordingly, this cause is dismissed 
with prejudice. 

The County Attorney will please prepare an appropriate order 
reflecting this decision, forward it to opposing counsel for 
endorsement, and forwa 't to the Court for entry. 

truly yours, 

'nlan H. Hancock 

QHH/llr 
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2.00 5111 pla:a, hyattsville, maryland 207'11 
ta5tphone: (301) 173-1300 
la:c (301) 773-1213 

Hove~cer 21, 1989 

F•eilities Construction !ranch 
ProJect En;ineerin; Division 
County of Fairfax 
»ep1rt~ent cf P~~lic Works 
Pender ~ill Building 

·3,30 Pender Drive 
Fairfax, Vir;inia 22030 

Attn: Harry R. Furney 

.. 

Re: F1irfax Old Ccurt~ouse Renovations 
Ccntr&ct No. CN-611'~ 

GENERAL AND MECHANICAL CONTRACTORS 

Subject: Impact and E~tended Perfor~&nce Costs - ~5 1219 
PCO tt 194 

We hereby submit cur clai~ fer the i~pact and •~tended perforaance costs incurred by 
w. M. S'hlesser Cc., Inc. and its subcontractors. These costs include extended 
;eneral c~nditions, additional field over~ead, extended home office overhead, labor 
inefficiency, ~aterial escalation, and additional cle&n-up. 

Thit proJe:t as originally bid to you had • Phase 1 contract completion time of 700 
calen~or days, wit~ an ori;inal Phase 1 contract co~pletion date of October 18, 
1~99. The contract has been •~tended 11 of this date by 2S9 d•ys. eakin; the 
current Phase 1 ccm~letion d&te July ~. 1989. 

This e~tention of time has been due to several reasons: 

1. The extreme number of hidden and/or differing slte conditions discovered 
at the jcbsite. 

2. The extre~e number of desi;n chan;es issued by the owner and/or A/E. 

3. The extre~e length of time required by the owner and AlE tn •akin; 
decisions as to contract ch&n;es. 

4. The owner's delay in allowing us to work In contract areas. 

At thit point tn ti~e there h11 been acre than 250 chan;e proposals sub~itted. Thl~ 
has caused us to re~ain at the site fer Phase 1 an Additional 25q days, or 37X 
lon;er than planned. This h&se caused the contractor to proceed ~it~ the work ln • 
~ie'e~e~l ~akeshift manner, creating trt~e~dous inefficiency ln our operations. 
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F•cllitiet Construction Branch 
Project En;ineering Division 
County of FairfAx 
November 21 1 19S9 
f•;e Two 

Ae: Fairf•x Old Courthouse Renovations 

Subject: Impact and Extended Performance Costs - ~S 1219 
PCO I 184 

.. 
We contend that the delays we h&ve experienced at the jobsite were not reasonable, 
foreseeable, contemplated, or avoidlble by the contractor, And could not possibly 
h1ve been Anticipated at the time of bid. Therefore, we Are entitled to an 
equita~le adjustment in contract price for these delays. As you are Nell &ware, 
each and every proposal submitted to the owner expressly reserved our rights to 
submit impact and delay costs &t a later date. As you are also well •~are, each 
for~ally issued change order had such language en it •nd/or in the case that it 
co~~ained no such languAge, w. M. Schlosser Co. has refused to sign the document. 

Our total claim for impacts and delays e•perienced on Phase 1 is 11 1 179,026.00. 
En~lcsec is the docu~ents supportin; the cl•im. 

We would appreciate a re~ponse by you as soon as possible regarding tnis matter. 

Sincerely, 

W. M. SCHLOSSER CO., INC. 

Rockwell Moulton 
Project Manager 

RM:mke 

Enclosures 

cc: Andrew Schlosser 
Sill PAul 
Rick Armstrong 
Harry Graef - AJV 
Steve Ours - AGP 
leff Price - Field 
Accounting 
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PROPOSED CHANGE ORDER 
. 

Department of Public ~orks County of J'airfax, Virsinia 
: -

Project: iairfax Old Courthouse lenovation !Toposed Change Order No.:~ 

Contract No.: CN-61154 

Project No.: 009149 
. .. 

Date: 5ovember 21, 1989 
----------------------------------

lefereuces: 
------------------------

From: 'W. M. Schlosser Cc: .... ~.~.n,y, Inc:. to: ~eer & Graef 

To ~-~er: CONTRACTOR hereby submits this request for a change in the Contract 
s~= and/or the Contract Ti~e to perform all ~ork associated with the above 
referenced Tield Order or to perform or delete vork iD.response to the above 
referenced Request for Proposal as follo~s: 

(1) The esti~ated direct a~d indirect costs, ~th applicable ~rk-ups for 
the perfo~.ance cf the proposed part cf the ~ork is as follovs: 

$ 1,179,028.00 (Detailed Estimate Attached) 
. 

(2) The increase in the Contract Time cr extensions of Contract Milestone 
Dates req~estec for this proposed change, supported by tbe scheduling analysis 
required by the Cont:-att Docu-ments for such r_equested tilDe extensions, is as 
follol:s: 

-----------Calendar Days - CoDtract Completion (Details Attached) 

·CaleDdar Days- Milestone: 
__...__..___..___..___.._________ -----------------------------------

• The Contractor understaDds and certifies that the proposal stated berein 
%epresents all esti:ated direct and indirect costs and applicaole mark-ups 
allowed by the Contract Documents and/or additional time of performance of the 
work associated with this proposed change. The Contractor further certifies 
that to the best of his knowledge and belief tbe cost and pricing data and 
scheduling aDalysis submitted herein regarding the performance of the proposed 
change in the work or the deletion of a part of the work is complete, accurate 
and current. The Contractor will perform the proposed change in the work as 
directed by the Owner or A/E. 

Contractor: W. M. Schlosser Company., Inc:. 

Jy: 
---=----~~~~~--~~~--~------------Rockwell_ Moulton, Project ~nager 

Date: ·Nov~mber 21. 1989 
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 
Fairfax County Judic-Jal Center 

4110 Chain Bridge Road 
Fairfax. Virginia~ .. 

COUNTY OF FNRFI\X 
Fa (703)385-4&32 

ROCARO J . .w.tiORSKY 
WIWA.U G PWUWER 

THOMAS J. MIDDLETON 
F. BRIJCE BACH 

OUfN~ H HANCOCK 
.otiAHNA L. FnZPATRICK 

J. HCM'E IAOWN 
JACK 8 STEVENS 

THOWAS A. FOA11CDAT 
IWICHAEL P. WcWEENY 

AOSa.&ARIE AHNUNZlATA 
'1l40WAS S KEHNY 

MARCUS D WIL.LIAMS 
.AJDGES 

Michael A. Grow, Esquire 
Harold R. Bruno, Esquire 
4849 Cornerstone Court 
Fairfax, Virginia 22030 

J. Patrick Taves, Esquire 
T. David Stoner, Esquire 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 

June 6, 1991 

Re: peterson, et al. v. Cooper. et ol; 
At Law No. 84974 

Dear Counsel: 

.AWES ICEJTH 
LEWIS D t.IOAAIS .. 
BURCH MlU.SAP 

IARNARD F. JENNIHOS 
LEWIS H GRIFFITH 
AETlRED JUDGES 

This matter has been under advisement by the court to consider 
the Defendants• Demurrer to the second Amended Motion for Judqment. 
At oral argument the Demurrers directed to Count V (conversion), 
and to any claim by the Birchwood Organization were sustained and , 
an Order reflecting that ruling has been entered. The Court has 
considered the arquments of counsel, as well as the case law 
submitted on both sides, and rules as follows: 

Paraqraph No. 1 of Defendants • Demurrer relates to claims 
against Fairfax County. As counsel for the Plaintiffs points out, 
the Motion for Judgment seeks no relief against the County of 
Fairfax. Accordingly, the provisions of S 15.1-554 Va. Code Ann. 
(1950) do not apply. Burk v. Porter, 222 Va. 795, 797, 284 S.E.2d 
602 (1981). 

Count I 

The Demurrer to Count I is sustained. 
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Michael A. Grow, Esq. 
Harold R. Bruno, Esq. 
J, Patrick Taves, Esq. 
T. David Stoner, Esq. 
Re: Peterson. et al v. Cooper. et al; 

· At Law No. 84974 
June 6, 1991 

The Court believes the focus of attention in this matter may 
have been improperly directed upon the question of "sovereiqn 
immunity.• The Motion for Judqment is drafted in an obvious attempt 
to avert the effects of the doctrine; Messina v. Burden, 228 Va. 
301 (1984), cited by Plaintiffs' counsel is centered on that 
doctrine; and the arguments and other cases cited in connection 
with this Count were directed toward the application of the 
doctrine. The Court was as preoccupied with a consideration of the 
doctrine as counsel. Upon reflection, however, the Court notes that 
the Defendants do not raise the defense at all in the Demurrer. 

As such, the Court holds that the allegations of paragraphs 
Nos. 1-22 do not allege any "Gross Negligence" as the heading for 
Count I states. If anything, the allegations are of intentional 
conduct on the part of the Defendants. 

Additionally, there is insufficient factual allegations to 
support the claims of interfering with business relations or 
failing to put work out for competitive bid. The allegations, 
though insufficient, sound more in the nature of interference with 
the Plaintiffs' relationship or expectancy with County government. 

Count II 

The Demurrer to Count II is sustained, as it fails to allege 
sufficient facts from which it can be concluded that the Defendants 
are quilty of tortious interference with business and professional 
expectancies. The elements of this tort are: 

(1) Existence of a business relationship or expectancy; 

(2) Probability of future economic benefit to Plaintiff; 

(3) Defendant's knowledge of relationship or expectancy; 

(4) Reasonable certainty that absent Defendant's intentional 
misconduct, Plaintiff would have realized this 
expectancy; 

2 
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Michael A. Grow, Esq. 
Harold R. Bruno, Esq. 
J. Patrick Taves, Esq. 
T. David Stoner, Esq. 

-- . " 

Re: Peterson, et al v. Cooper. et al; 
At Law No. 84974 

June 6, 1991 

(5) Damages to the Plaintiff. 

Glass v. Glass, 228 Va. 39, 51, 321 S.E.2d 69, 77 (1984). Count II 
recites conclusions, but insufficient facts to establish the 
elements of this tort. 

Count III 

The Demurrer to Count III is sustained, as it fails to allege 
facts that the Defendants' interference induced breach or caused a 
termination of contractual relations, or facts relating to damages. 
The elements of intentional interference with contractual relations 
are as follows: 

(1) The existence of a valid contractual relationship; 

(2) Xnowledge of the relationship on the part of the 
interferer; 

(3) Intentional interference; 

(4) Inducing or causing a breach or termination of the 
relationship; and ~ 

(S) Resultant damage. 

Duggin v. Adams, 234 Va. 221, 226, 360 S.E.2d 832, 835 (1987). 

The Plaintfffs have failed to allege facts regarding the · 
fourth and fifth elements. Nowhere does it state that relations 
were terminated, or that any contracts were breached as a result of 
Defendants• actions. Additionally, no facts are pled to establish 
the element of damages. The Motion for Judgment does nothing more 
than make a conclusion that relations were adversely affected. 

Count IV 

3 
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Michael A. Grow, Esq. 
Harold R. Bruno, Esq. 
J. Patrick Taves, Esq. 
T. David Stoner, Esq. 
Re: Peterson. et al v. Coo~er. et al: 

At Law No. 84974 
June 6, 1991 

The demurrer to Count IV is sustained, as it alleges 
conclusions unsupported by facts. The elements of civil conspiracy 
are: 

(1) A combination of two persons for the purpose of injuring 
Plaintiff in his business; and 

(2) Damages to Plaintiff. 

Allen Realty Corporation v. Holbert, 227 Va. 441, 449, 318 S.E.2d 
592, 596 (1984). The Plaintiff lists the Defendants• intentional 
interference with business and contractual relations to support the 
first element of this tort. As previously stated, these are 
conclusions that are unsupported by facts in this complaint. (~ 
Count II and Count III of this opinion). 

A claim of civil conspiracy in this suit is not defeated 
merely because both Defendants are employed by the County, as is 
suggested by the Defendants. Although a single entity cannot 
conspire with itself, where the parties are acting outside the 
scope of their employment, they do not constitute a single entity •. 
Fox v. Deese, 234 Va. 412, 362 S.E.2d 699, 708 (1987). A 
resolution of whether the Defendants were acting within or outside 
the scope of their employment requires an evidentiary hearing. IA· 

Count VI 

The demurrer to count ~ is sustained. Remedies for 
violations of the Virginia Public Procurement Act are set forth in 
Article 3 of that act, the Remedies Section, encompassing S 11-63 
through S 11-71. This Remedies Section simply does not provide for 
monetary damages. 

Section 11-66(B) states that where a contract has been 
arbitrarily or capriciously awarded the •sole relief" shall be 
either, (1) a finding of that effect, (2) enjoining of the 
contract, or (3) a declaration that the contract is void. Nowhere 
is there a provision for monetary damages. Although Section 11-70 
allows a contractor denied permission to bid for a project to bring 
an action in the circuit court to have the decision overruled, no 

4 
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Michael A. Grow, Esq. 
Harold R. Bruno, Esq. 
J. Patrick Taves, Esq. 
T. David Stoner, Esq. 
Re: Peterson. et al v. Cooper. et al; 

At Law No. 84974 
June 6, 1991 

monetary relief is available. A successful S ll-70(A) claimant 
merely causes the award contested to be set aside. 

Count VII 

The demurrer to Count VII is sustained. Section S9.1-9.4(b) 
of the Virginia Antitrust Act states: 

Nothing contained in this chapter shall 
make unlawful conduct that is authorized, 
regulated or approved (1) by a statute of this 
Commonwealth, or (2) by an administrative or 
constitutionally established agency of this 
Commonwealth or of the United States • • • 
(emphasis added). 

The bidding of this work is regulated by a statute, the Virginia 
Public Procurement Act, S 11-41 of the Code of Virginia. Failures 
relating to this statute are addressed by Article 3 of that act, 

· encompassing S 11-63 through S 11-71. Under the terms of S 59.1-
9.4(b), violations of the Virginia Public Procurement Act do not 
fall within the scope of the Virginia Antitrust Act, S 59.1-9.1 ~ 
u.g. 

Counsel for the Defendants, Mr. Taves, will please prepare an ~ 
order reflecting the Court's ruling herein, and forward the same to 
Mr. Bruno for endorsement and presentment to the Court, preserving 
all objections. Plaintiffs shall have 21 days from the entry of the 
Order herein to file a Third Amended Motion for Judgment if they be 
so advised; otherwise this matter shall stand dismissed. 

ly yours, 

B.St~~ 
5 
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IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

v. 

COUNTY OF FAIRFAX, VIRGINIA, 
BOARD OF SUPERVISORS 

AT LAW NO. 105733 

DEMURRER 

COMES NOW Board of Supervisors of Fairfax County, 

Virginia, by counsel, and for its Demurrer to Count VI of the 

Amended Motion for Judgment herein to the extent Count VI 

:' alleges that the Fairfax County Executive• s designee is not 

disinterested within the meaning of Va. Code § 11-71 (1989) of 

'· the Virginia Public Procurement Act, respectfully states as 

follows: 

1. The Plaintiff has failed to allege sufficient 

facts supporting a claim of actual bias or .. interest.. on the 

part of the County Executive's designee. 

2. The Defendant expressly incorporates by reference 
ij I the Memorandum of Points and Authorities on the Legality of 

1 Fred K. Kramer Serving as an Administrative Hearing Officer 
! 
! into this Demurrer. 
i 
I 
I 
I 

II 
II 

j 

., 
il 
1. 
i 

;• 

,. 
I 
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By . t, ~,,.'\, 

Dennis R. Bates 
Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 
(703) 246-2421 
Counsel for the Defendant 

- 2-

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing 
li Demurrer was mailed to Roger c. Jones, Esquire, Braude and 

. i: Margulies, P.C., counsel for plaintiff, 1828 L Street, N.W., 
li Suite 900, Washington, D.C. 200 on this 3r\ ay of December 
11 1991. . 
I; 
'I !· 
j: 
II 

p 
1: 

1: 
,I 

p 
I 
I 

I 
I 

I 
I 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC., 

Plaintiff, 

v. At Law No. 105733 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA, 

Defendant. 

MEMORANDUM OF POINTS AND AUTHORITIES 
ON THE LEGALITY OF FRED K. KRAMER 

SERVING AS AN ADMINISTRATIVE HEARING OFFICER 

In accordance with the request of this Court, the 

Board of Supervisors of Fairfax County ( 11 the County .. ), by 

counsel, submits this Memorandum of Points and Authorities on 

the issue of whether a County employee can serve as a "disinter-

1: ested" hearing officer.!/ For the reasons set forth below, the 

County submits that the use of Fred. K. Kramer, the County's 

Director of General Services, to hear appeals of the decisions 

i 

of the Director of the Department of Public Works ("DPW .. ) does 

not violate the due process clause of the federal or state 

constitution and fully complies with the General Assembly's -

direction in § 11-71 of the Code of Virginia that 

·I administrative hearing officers be "disinterested." 

. STATEMENT OF THE CASE 

This case is an appeal by W .M. Schlosser Company, 

Inc. ("Schlosser") seeking judicial review of a decision made 

I 
! !/ On November 12, 1991, this Court granted the Plaintiff's 

1! Motion to Amend its Motion for Judgment. The Defendant j 

1

=,1

1 

resubmits this Memorandum as part of its Demurrer to a portion 
of Count VI of the Amended Motion for Judgment. 

II 
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by Fred K. Kramer in the course of an administrative appeal. 

The County's administrative process is established in Art. 3, 

§§ 5 and 6 of the Fairfax County Purchasing Resolution. 

Exhibit 1. The resolution was enacted pursuant to the Virginia 

Public Procurement Act, Va. Code §§ 11-35 through 11-80 (1989 

and Supp. 1991). The authority to include an administrative 

process in County contracts and the availability and standard 

of judicial review are set forth in Va. Code § 11-71. 

The County and Schlosser entered into a construction 

contract in 1986 for the renovation and restoration of the old 

courthouse building. The contract is administered by the 

:: County's Department of Public Works ( .. DPW"). Paragraphs 7.4.1 
j: 

i· 
I 
I 

and 7. 4. 2 of the contract include an administrative dispute 

resolution procedure. Under the established procedure, claims 

· by the contractor are submitted to the director of DPW for 
I; 
·· decision. The contractor may appeal the director's decision to 
,, 
~ I 

the County Executive or his designee. A hearing is held in 

i which the contractor is given the opportunity to present 

,. evidence and pertinent information and a written decision is " 

'! 
i 
I 

issued. That decision is then subject to judicial review. The 

I hearing officer's findings of fact are, by statute, reviewed 

!1 solely to determine whether the findings are "fraudulent or 

'I 
I 
I 

·i 
I ~ 
II 
,; 
p 
,I 

1: 
II 

arbitrary or capricious, or so grossly erroneous as to imply 

bad faith ... Va. Code 5 11-71 (1989). All determinations by 

the County Executive or his designee on issues of law are I 

subject to de BQYQ review. 
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In this case, Schlosser appealed an adverse decision 

by the director of DPW to the County Executive. The County 

Executive designated Fred K. Kramer to hear the appeal. Kramer 

is the Director of General Services of Fairfax County. He was 

not involved in the construction project at issue, and he has 

no role in the administration of the DPW contract. Likewise, 

he has no budgetary or managerial responsibility for the DPW 

project and had no prior involvement on the issues in the 

appeal. See Transcript of Administrative Hearing, p. 24 

(Schlosser Exhibit F). 

Schlosser contends that the administrative process is 

unconstitutional and violates the Virginia Public Procurement 

! Act solely because Mr. Kramer is a County employee. See 
i' 

,. 
I 

Amended Motion for Judgment, 1fs 53, 54, Transcript of July 12, 

1991, Hearing before Judge Stevens p. 20 ("Transcript"). 

Schlosser suggests both a constitutional and statutory 

violation. It is clear, however, that Schlosser treats the 

constitutional requirement of an "impartial" hearing officer in 

administrative proceedings and the General Assembly's direction 
'j 
j that administrative hearings held by Virginia counties be held 

. before a "disinterested" person as raising the same issue. The 
I 

I. 
j; 
'; 

County concurs that in enacting 5 11-71, the General Assembly 

was codifying the well known due process standards. 

Schlosser's contentions of constitutional and 

statutory violations are without merit. Indeed, inherent in 
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the nature of administrative proceedings is the concept that an 

employee of the government agency will be involved in the 

decision-making process. This procedure has been upheld by 

both the Supreme Court of Virginia and the United States 

Supreme Court. In fact, what Schlosser has alleged is no 

different than what exists in nearly every administrative 

procedure which exists in both the federal and state level. 

Disputes clauses such as those in the contract in this case 
I By entering into the ji uniformly have been found to be valid. 

j! contract with the County, Schlosser agreed to have the County 

I Executive or his designee hear its claims. Such contractual 
II 

!; 
It agreements are fully enforceable and cannot be discarded simply 

1
• because the contractor now has second thoughts. 

I ~ 
j: 

Accordingly, 

I' 

! 

i ~ 
;: 

it 
I 
I 

~ : ,, 
I' 
;! 
l: 

I! 
I! 
H 
II 

·! 
li .. 

this court should reject Schlosser's contention and affirm the 

County's administrative process. 

A. 

ARGUMENT 

The Constitutional Requirement For Due Process Is Not 
Violated By The Use Of County Employees As Hearing 
Officers And There Is No Evidence Or Allegations Of 
Actual Bias On The Part Of Fred K. Kramer. 

Schlosser argues that the use of a County employee as 

the hearing officer in a dispute involving the County violates 

the due process requirements of the state and federal 

constitutions. This argument is premised solely on the fact 

that County employees have an institutional connection with the 

County and would allegedly be predisposed to rule against 
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Schlosser. The argument is one of bias simply as a result of 

employment with the County. This allegation is patently 

insufficient to sustain a due process challenge. 

The Supreme Court of Virginia has explicitly rejected 

the argument that the use of governmental employees to serve as 

the government•s administrative decision-makers violates due 

• process. 

II 
In Hladys v. Commonwealth of Virginia, 235 Va. 145, 

,, 366 S. E. 2d 98 (1988), the Court addressed the due process 

i ~ 
•' 

requirements structure of administrative that surround the 

1: hearings. In Hladys, the State Board 
t• 

il 
:· proceedings against a Medicaid provider. 
~ ~ 

of Health brought 

The administrative 

hearings were presided over by a deputy assistant commissioner 

of the State Health Department. ,; On appeal from an adverse 

:· 
administrative determination, Hladys contended that the use of 

a decision-maker who was an employee of the agency bringing the 

charges, and who was also a colleague of the chief witness 

against him, violated due process. After reviewing the 

decisions of the United States Supreme Court in Goldberg v. 

Kelly, 397 u.s. 254 (1970) and Withrow v. Larkin, 421 u.s. 34 

(1975) the Court rejected the argument that a decision-maker's 

.. institutional connection" with the agency violated due 

process. Instead, the· Court held that a showing of actual bias 

on the part of the administrative decision-makers was required. 

The Supreme Court of Virginia addressed this issue a 
I · second time and again rejected the argument that the use of 

,I 
p 

II 
!= 
I 
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governmental employees to serve as the government's administra­

tive decision-makers violates due process. In City of Roanoke 

~ Early, Record No. 850948 (Sup. Ct. Va. June 27, 1988) 

(Exhibit 2), the court reversed a circuit court judge's 

determination that the use of City employees to serve as 

decision-makers on a City grievance panel was improper. :The 

City code establishing the grievance commission required that 

I "corrunission members shall have those characteristics of 

I! open-mindedness and fairness required to fairly and impartially 

;: hear and resolve differences." The decision-making tribunal at 
li 
:; issue included two City employees. The circuit court ·. 
!: disallowed this procedure, opining that "allowing a City 
1 
j' 

I! employee to sit in judgment in a judicial setting in which his 
l! 
.: employer is urging a certain result simply does not give a 

grievant the proper process that is due... Early v. City of 
i' 
.. 
•I 

Roanoke, 4 Va. Cir., 284, 292 (1985). In a per curiam order, 

the Virginia Supreme Court reversed, holding that in the 

,. absence of a showing of actual bias or improper conduct, "the 

structure of the panel which heard the appellee's grievance .. 

. [did not] violate the appellee's due process rights ... (City 

of Roanoke, Exhibit 2.) The court reiterated that a showing of 

"actual" bias is required in order to prevail on a challenge to 

I an administrative decision. 

1 

The Supreme Court of Virginia's decisions in Hladys 

II and City of Roanoke followed well established federal law. The 

II 
li 
•! 

I! 
I 

'• i= ,, 
li 
I. 
I 

I; 
I 

United States Supreme Court has flatly rejected Schlosser's i 
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contention that the decision-maker's governmental role creates 

an interest which disqualifies the employee from serving as the 

decision-maker. In Goldberg v. Kelly, 397 u.s. 254 (1970), the 

Supreme Court discussed the due process requirements which must 

be satisfied by administrative hearings. The court recognized 

that an agency employee (or in this case, a County employee) 

may serve as the decision-maker. Moreover, the decision-maker 

is permitted to have had some prior involvement in the matter 

J! pending before him as long as he did not participate in making 
.I 

11 the decision under review. Goldberg v. Kelly, 397 u.s. at 
,: ,, 

I· ,I 

' I 
I ,, 

I! 
II 
li 
,! 
!I ,, 
j: 

271. In order to disqualify the hearing officer as biased, the 

complainant must show more than a mere relationship with the 

government agency. It must show that there is an actual 

personal or pecuniary interest in the outcome. See Tumey v. 

Ohio, 273 u.s. 510, 523 (1927} (pecuniary interest which is a 

.. direct, personal, substantial pecuniary interest .. would 

disqualify decision-maker). In order to support a claim of 

bias, the decision-maker's interest must be in the nature of a 

.. personal or financial stake in the decision that might create 

a conflict of interest." Hortonville Joint School District No. 

1 v. Hortonville Education Association, 426 u.s. 482, 492 

(1976). See also Gibson v. Berryhill, 411 u.s. 564, 578 (1973) 

(those with substantial "pecuniary interest" should not 

adjudicate). The fact that an administrative decision-maker is I 
in a position where he has a duty to the public to see that 
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public funds are expended properly does not create the sort of 

personal financial interest in the outcome of the decision that 

would disqualify him or create any "intolerable risk of 

unfairness." 

B. Schlosser's Conclusory Allegations That The County 
Employees Are Not Disinterested Are Not Sufficient To 
OVercome The Strong Presumption Of Honesty And 
Integrity Of Administrative Adjudicators. 

The Supreme Court of Virginia has held that actual 

bias or misconduct by the hearing officer must be shown. City 

of Roanoke. 

alleged and 

This requires that actual bias be affirmatively 

proven . Conclusory allegations of a hearing 

officer's bias are insufficient and any alleged bias "must be 

based on more than mere speculation and tenuous inferences ... 

Duke v. North Texas State University, 469 F. 2d 829, 834 (5th 

Cir. 1973). In this regard, the United States Supreme Court 

has held that there is "a presumption of honesty and integrity 

in those serving as adjudicators,.. and that one who contends 

that there is an unconstitutional risk of bias has a "difficult 

burden of persuasion to carry." Withrow v. Larkin, 421 U.S. 
i 

34, 47 (1975). This presumption was reaffirmed in Hortonville I 
Joint School District No. 1 v. Hortonville Education 

Association, 426 u.s. 482. In Hortonville, the court explained 

that an administrative decision-maker may not be disqualified I 
"in the absence of a showing that he is not 'capable of judging I 

a particular controversy fairly on the basis of its ownl 

I 
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circumstances. •.. Id. at 493, citing United States v. Morgan, 

313 U.S. 409, 421 (1941) and FTC v. Cement Institute, 333 u.s. 
683, 701 ( 1948).. The Supreme Court of Virginia has adopted 

this presumption with regard to state and county officials. 

Hladys, 366 S.E.2d at 100. 

In this case, Schlosser has not alleged any actual 

bias by Kramer. Schlosser has not alleged facts that would 

suggest actual bias, nor has Schlosser alleged facts that would 

,, suggest that Kramer is not .. capable of judging [this] 

" h 
i: controversy fairly on the basis of its own circumstances ... 
I ~ .. Similarly, nothing in the administrative record before this 
i: 

j~ court suggests actual bias and nothing suggests that Kramer 
i; I; acted improperly in any way during the administrative hearings. 

1. During the administrative proceedings, the issue of 
1: 
1: 
j 

I· 
II 

Kramer's disinterestedness was raised. Kramer 

notwithstanding his employment with the County, 

stated that 

he was a 
i: 
·t disinterested 
I person. After reviewing his general 
li !! responsibilities, Kramer stated the following: 

I. 
'I I. 

I have no knowledge of these claims, prior 
knowledge, or any involvement in Mr. di 
Zerega' s decision or in anything that has 
occurred up until this point in time. 

I'd be more than happy to answer ~ny 
questions you might have. I don't v1ew 
that I have a conflict, if you will, and 
that I'm incapable of rendering a fair and 
impartial decision. 

Transcript p. 24 (Schlosser Exhibit F). 

At that point, counsel for Schlosser went on the 

record with its objection. Schlosser's only objection was that 
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Kramer was an employee of the County. 

following: 

Counsel noted the 

And my comment is strictly a procedural 
exception, if you will. I have the 
greatest respect for your position and your 
office, and I understand you've been with 
the County for a long time. 

The Code of Virginia, the Virginia Public 
Works Act, sets up the administrative 
procedure for this type hearing and that 
Code mandates that it's to be before a 
disinterested person or panel. 

Our exception for objection, if you will, 
is that if somebody is employed by the 
County and a claim is against the County, 
then necessarily the decider of that claim 
shouldn't be a County employee. It's a 
procedural objection. I've raised it, I 
think we can go on. 

Transcript p. 24-25 (Schlosser Exhibit F). 

This is the same objection raised in the proposed 

Amended Motion for Judgment. See 1rs 53, 54. ("Mr. Kramer, as 

a County employee, is . . . not a disinterested person . . . . ") 

Schlosser's objection is without merit. The Supreme 

Court of Virginia and the Supreme Court of the United States 

have unequivocably declared that employment with the agency 

against whom a claim is made does not make that employee 

interested in the outcome and does not create a bias which 

requires that a different procedure be imposed. Rather, those 

employees are .. assumed to be men of conscience and intellectual 

discipline, capable of judging a particular controversy fairly 

on the basis of its own circumstances." Hladys v. 
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Commonwealth, 235 Va. at 148, 366 S.E.2d at 100 (quoting 

Withrow v. Larkin, 421 u.s. at 409.)£1 Schlosser has not made 

any showing and the record would not support any finding of 

actual bias or improper conduct. Accordingly, there is no 

merit to Schlosser's contention that Kramer is biased or 

interested in the outcome. 

c. The Statutory 
"Decision-Maker" 
County Employee. 

Requirement of a Disinterested 
Is Not Violated By The Use Of A 

To the extent that Schlosser relies on the statutory 

requirement that hearing officers be "disinterested,.. its 

reliance is misplaced. In adopting Va. Code § 11-71, the 

General Assembly intended to permit counties and other public I 
bodies to utilize administrative proceedings which comport with 

due process requirements. There is no merit to Schlosser's 

contention that County employees are disqualified by Va. Code 

§ 11-71 from serving as hearing officers in disputes involving · 

County contracts. As previously discussed, Schlosser's 

position that no County employee can serve as a hearing officer 

in a dispute involving a County contract is not supported by 

either the language of the Act, the practice and precedents in 

other procurement dispute procedures, or Supreme court I 
precedent in cases involving similar contentions. Accordingly, 1 

its arguments should be rejected by this Court. I 
!:.1 This "presumption of fairness" is underscored by the fact 
that the Acting County Executive has ruled in favor of 
Schlosser in an administrative appeals decision concerning a 

1

; 
different construction contract. Exhibit 3. 
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Just as in its due process arguments, Schlosser 

asserts that the County procedures violate the statutory 

requirement for hearings before a "disinterested person or 

panel" solely because the individuals designated to consider 

claims and to hear appeals are County employees and therefore 

are allegedly inherently biased. Schlosser has failed to set 

forth any specifics as to why a County employee is biased. The 

contention is presumably based on an assertion that County 

employees are "monitors of the public treasury," from which 

Schlosser concludes that County employees are biased and have a 
ii 
ji 

pecuniary interest in denying appeals. Nothing in the Act 

suggests that the "disinterested person" requirement precludes 

jj every County employee from acting as a decision-maker. 
,, 
., The standard of review ensconced in Va. Code § 11-71 
I 
I• 

,. 

parallels the standard promulgated by the Virginia Supreme 

Court in Taylor v. Arlington County Board, 189 Va. 472, 53 

S.E.3d 34 (1949). Taylor involved a petition for a writ of 

I, mandamus to compel the Board of Supervisors of Arlington 

County, Virginia, to award a construction contract to a certain 

company and for an injunction restraining the Board from 

awarding the contract to any other party. In assessing the 

Board's authority to evaluate bids and award contracts, the 

Virginia Supreme Court stated the following: 

When the decision of the authorities 
is based upon a fair and honest exercise of 
their discretion, it will not be interfered 

ij 
!, 

with by the courts, even if erroneous. 
Courts do not in such cases substitute 
their judgment for the judgment of the body I 

I 
I ., 

I. 
!• 41.7 
! 
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to which the decision is confided. 
Interference by the courts is 1 imi ted to 
cases in which the public body has 
proceeded illegally or acted arbitrarily. 

Taylor, 189 va. at 472, 53 S.E. 3d at 39. 

The General Assembly was aware that the "arbitrary 

and capricious" standard included in Va. Code § 11-71 

previously had been applied to decisions of county boards of 

supervisors in Taylor. Virginia Procurement Law Study Final 

· Report at 37. Exhibit 4. County boards of supervisors, like ,I 

i' ii some public employees, oversee various governmental activities 

~~ and have an interest in maintaining the financial integrity of 

I; the public treasury. Therefore, if the General Assembly had 

to preclude public employees from issuing 

i• administrative appeal decisions pursuant to Va. Code § 11-71 
' I 

due to bias or financial interest, it would have done so. 

1· There is no legislative history, Virginia case law, 
,. 
1 or case law from other jurisdictions interpreting the language 

I; 
contained in Va. Code § 11-71 in the manner insisted upon by , 

,· 
' 
i. Schlosser. Indeed, the interpretation Schlosser attempts to 
I 
I 

i' 
I 

I 
. I 

impose on this statute is inconsistent with the result reached 

in other jurisdictions and lacks any authority whatsoever . 

It is a f\Uldamental rule of statutory construction 

that a term that is not expressly defined by the statute in 

which it appears must be given its "ordinary," "common" and 

.. accepted" meaning. 17 M.J. Statutes § 60, p. 348. See, ~' 

1
1 Department of Taxation v. Orange Madison Coop. Farm Serv., 220 

II 
t! 
I! 
li 
1: 
II 

I' 41s 
,! 

., 

., 
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Va. 655, 658, 261 S.E.2d 532, 533-34 (1980); Greer v. Dillard, 

213 Va. 477, 479, 192 s.E.2d 668, 670 (1973). The dictionary 

definition is a traditional method of determining the meaning 

of a word in a statute. 17 M.J. Statutes § 60 (1990 Cum. 

Supp.) p. 77-78. ..Disinterested" has been defined in two 

11 authoritative dictionaries as follows: 

I Not concerned, in respect to possible gain 

I or loss, in the result of the pending 
proceedings or transactions; impartial, not 

1 ·1~ 
•: 

biased or prejudiced. 

Black's Law Dictionary, 421 (5th Edition, 1979). 

Not influenced by 
advantage; free from 
biased or prejudiced. 

regard to personal 
selfish motive; not 

!. Webster's Third New International Dictionary, 650 (1976).· 
,i 

'· Thus, "disinterested" must be understood in the corrunonly 

I. 
t 
'I 

accepted sense of not having a personal, selfish interest or 

actual bias in the matter. 

This requirement is identical to the constitutional 
l! 

requirement 
i ~ 

of an impartial or unbiased administrative 
,: 

decision-maker. There is no support for any suggestion that by 

using 
j; 

the word "disinterested," which means impartial or 
I, 

! 

I 
I 
I 
I 
I 
I 

I 
I 
I 

li 
I ~ 
li 
I' 

unbiased, the General Assembly was imposing a more restrictive 

standard for judging administrative decision-makers. Instead, 

the only reasonable conclusion is that the General Assembly was 

codifying the well known constitutional requirement. 

The County's interpretation of "disinterested person" 

is consistent with the long-settled federal case law regarding 

419 
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the requirement for a disinterested or impartial administrative 

decision-maker. In 1982, when the General Assembly enacted the 

Virginia Public Proc~rement Act, federal procurement law and 

administrative procedure law had become relatively mature. 

From that body of law, which generally provided for a hearing 

before an agency employee, arose challenges to the partiality 

or bias of the hearing officer on due process grounds. While 

federal courts have held that due process requires the hearing 

examiner to be impartial, see ~, Goldberg v. Kelly, 397 u.s. 
271 {1970), courts have consistently rejected the notion 

,, 
li 254, 
II 
I' 

.. 
I 

.. 
! ~ 

!, 

;, 

that a hearing officer cannot be an employee of the government 

agency or public body against which claims have been made . 

~' Withrow v. Larkin, 421 U.S. 35, 46-55 {1975); Morris v . 

City of Danville, Va., 744 F.2d 1041, (4th Cir. 1984); see also 

Klimko v. Va. Employment Commission, 216 Va. 750, 762, 222 

S.E.2d 559, 569 {1976). 

This body of law also was well known to the Virginia 

General Assembly at the time it enacted the Virginia Public 

Procurement Act. Therefore, it is reasonable to assume that 

the General Assembly used the term "disinterested person .. as a 

synonym for the constitutional due process requirement of an 

impartial decision-maker.AI 

3/ This issue also has been considered by the Massachusetts 
Attorney General in the context of a Massachusetts statute 

I which, like the Virginia statute, mandated administrative 
hearings before a "disinterested" person. Mass. Gen. L. 

'

!. ch. 31, § 43. June 16, 1976 Opin. of the Mass. Atty. Gen., 

I
! No. 75, P.D. 12 at 195. {Exhibit 5). Citing the Withrow 

I! {footnote cent • d. ) 
li 
jl 

1: 
420 
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The Supreme Court of Virginia has never interpreted 

Va. Code § 11-71. However, in Gust K. Newberg Construction Co. 

v. The County of Fairfax, Record No. 90-2463 (4th Cir., 4/8/91) 

(Exhibit 6), the United States Court of Appeals for the Fourth 

Circuit addressed the Va. Code § 11-71 requirement fo~ 

"disinterested" hearing officers. The Fourth Circuit Court 

rejected the position urged here by Schlosser, stating thatr·"we 

do not accept Newberg • s suggestion that any County employee 

,, serying 

li 
I! 

as an administrative hearing officer is 

interested because of his duty to protect the public purse 
I· 
~ ' tl Gust K. Newberg, Slip Op. p. s. The Fourth Circuit .. 
I ~ 

Court expressly refrained from deciding whether the individual ,. 
1
: hearing officers challenged in that case violated the statutory 

j· 
scheme. Nevertheless, the Fourth Circuit Court recognized that 

ii in the administrative process County employees may act as the 
' 
': decision-maker . ~.1 
l, 

1: 
1: 
;. 
lj i! ~/ {cont • d.) decision, the Attorney General further pointed 
il out that "the hearing officer would have no pecuniary interest 
!; in the outcome of the hearing [and] the fact that the hear inq 

I 
I 

I 
I 
I 
I 

I! 
i 

' ! 

officer may know the parties, as a result of working within the 
same agency, does not necessarily mean that he is not 
"disinterested." The Attorney General rejected the argument 
that an individual within the same organizational component of 
the government is per _!! not a disinterested person under the 
statute. Id. 

!/ In dicta, the Fourth Circuit expressed some reservations 
1 about the County's administrative appeals procedures in the 

context of the Newberg case. The case was presented to the 
Court on a Motion to Dismiss pursuant to Rule 12(b)(6) of the 
Federal Rules of Civil Procedure, which required acceptance of 
the plaintiff's allegations as true. The Court expressed 
concern over the alleged involvement in the administrative 
decision-making process of the County's engineer who had 
contractually agreed to pay a certain percentage of cost 

(footnote cont • d. ) 
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CONCLUSION 

For the reasons stated, Schlosser's contention that 

the use of Mr. Kramer as the hearing officer violates the 

Constitution and the Virginia Public Procurement Act is without 

merit and should be rejected. 

Ba es 
Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, Virginia 22030 
(703) 246-2421 

!/ (cont'd.) increases resulting from change orders. Id. at 
6. The Court concluded its remarks by stating that the County 
could best "avoid controversy" in the future by appointment of 
new hearing officers who are not County employees, are 
independent of the parties, and knowledgeable of the 
construction business. The United States District Court for 
the Eastern District of Virginia has since ruled on remand that 
the foregoing statements by the Fourth Circuit were "mere 
suggestions" which did not affect the law of the case. Gust K. 
Newberg Construction Company, v. The County of Fairfax, et al., 
United States District Court for the Eastern District of 
Virginia, C.A. No. 90-470-A {September 23, 1991}. Exhibit 7. 
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CERTIFICATE OF SERVICE at·· 

I HEREBY CERTIFY that a true copy of the foregoing 
Memorandum was mailed, postage prepaid, to Roger C. Jones, 
Esquire, Braude and Margulies, P. C., counsel for plaintiff, 
18~8 ~ u-~reet, N.W., Suite 900, Washington, D.C. 20036 on 
thls :.:::> day of December 1991. 
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! 
1 IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

,~.M. SCHLOSSER COMPANY, INC., 

l. Plaintiff, 

At Law No. 105733 

:!BOARD OF SUPERVISORS OF 
j1FAIRFAX COUNTY, VIRGINIA, 
I 

I 
f, 

1 . 

2. 

3. 

4. 

Defendant. 

MEMORANDUM OF POINTS AND AUTHORITIES 
ON THE LEGALITY OF FRED K. KRAMER 

SERVING AS AN ADMINISTRATIVE HEARING OFFICER 

Index of Exhibits 
I 
! 

Fairfax County Purchasing Resolution, adopted l 
September 24, 1990. 

j 

I 
Virginia Supreme Court Order entered June 27, 1988, City of i 

Roanoke v. Early, Record No. 850948; Early v. City of I 
Roanoke, 4 Va. Cir. 284 (1985). , 

I 

Letter dated May 25, 1990, from Richard A. King, Deputy 1 

County Executive for Public Safety, to Francis J. Pelland, ! 
Sadur, Pelland & Rubenstein. 

Virginia Procurement 
November 1, 1990. 

Law Study, Final Report dated; 

Letter dated June 16, 1976 from Francis X. Bellotti, 
Attorney General of Massachusetts, to Amelia L. Miclette, 
Chairperson, Civil Service Commission. 

Unpublished Opinion, Gust K. Newberg Construction Co. v. 
County of Fairfax, Nos. 90-2463, 90-2513 (4th Cir., 
August 15, 1991). 

Memorandum Opinion, Gust K. Newberg Construction co. v. 
County of Fairfax, C.A. No. 90-470-A (E.D. Va. September 23, 
1991). 

424. 

I 
I 
I 
i 



Defendant's Memorandum of Points and 
Authorities on Legality of Fred Kramer 
Serving as Administrative Hearing Officer 
Exhibit 1 
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At a regular meeting of the Board of supervisors of 
Fairfax county. Virginia. held in the Board Room in the 
Massey Building at Fairfax. Virginia. on Monday. september 
24, 1990, at which meeting a quorum was present and voting, 
the following resolution was adopted: 

FAIRFAX CO~Tl PURCHASING RESOLL"TION 

WHERE.6a.S. ~ cen'tral ::ur:!".as1nq sys'tem is au~hcri:ed :y §l5.l-l05 
of the Code of Vir;1n1a. and is -:hus a par-: of the Urban County 
Exec~":ive Fo~ c: ~ve~-~en": acopeed oy Fairfax Cour.-:7 !~ :3::: ar.c 

WHEREAS, -:~e 3oarc of :Our.'ty Supervisors is :!ed!:ated ~c 
;ec-..:r:..::; r.!t;~ ;-~:~ ~i· ;oocs and ser-1:.ces a-: reasonable cos~ ...,ru~e 

ens-.:r:..n; tha": a:: purc!".as1r.; act!ons ~e conct:cted i:'l a :a.:.r anc 
impar":l.al manner wi~h no l~~rcprie'ty or appearance t~ereo:. ~~~":all 
~~li!ied vendors r~ve access to Cour.ty :us1ness and t~t no offeror 
be arbitrarily or capriciously excluded. and t~": -:~e max:.mum 
!eas:.ble degree of eompet:.t:.on 1s achieved: and 

WHEREAS, the Code of Vir;inia. ~~peer 7, §ll-35 throu;h §ll-aO 
Cas amended). enur.ciate ~e 

qove~~ental ~rocurement from 
~odies. whic~ sections shal! 
Procurement Act: anc 

public polic!es per:a:.r.:.r.; to 
nongovernmental sources by pU:lic 
be known as the Vir;!nia Public 

WHEREAS. t.."le Code of Vir;inia. §15 .1-108 Cas amended) requires 
al: :ur::!"..ases of and eont:ac":s fer supplies, ~.aeerials. equ:.pmen: 
ar.ci cor.'tractual serv1ces shall ee !n ac:or:iance wi :~ ~"'.ap~er 7 of 
~i~~e :! o: t~e Coce cf Vir;!~:.a: ar.c 

WHEREAS. the Code o: Vir:i~ia. Chacter 7. §ll-35 cas amended> 
allows lmplemantatlon c: ~h~ Vir;!nla- Public Procurement Act by 
ord:.nanee. resolutions. or requlations eonslstent vith this Act ~y a 
public body empowered by law to undertake the activities described 
by the Act: and 

WHEREAS, ~"la Code of Vir;inia. §15.1-103. empowers the Board of 
Supervisors to employ a County Purchasinq Aqent and set his duties 
as prescribed by the Code of Virginia. §15 .l-106 throu;h §15 .l-113 
and SlS.1-766Cq); 

TKER.E.FORE BE IT RESOLVED that this resolution prescribes the 
basic policies for the condue~ of all purchasir.; in Fairfax County 
<except as o:,herwise stipulated here1n) to taKe effec": immediately 
upon passaqe, as fellows: 
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FAIRFAX COUNTY PURCHASING RESOLUTIO~ 

Article 1 

General Provisions 

Section 1 . Tit I e. 

'!'his resolution shall :e ..cncwn as :he Fai:!ax C~unty Fur:has1r.g 
«esolution. 

Section 2. Organization. 

a. !he Purct-..asinq and Supply !-'..anaqemen~ Aqency is 
:he Fairfax County qove~en~. operating under 
supe~is1on of the County E~ecu~ive. 

a s~aff act!~ity of 
:~e direction and 

: · :he ~irec:-:or oi :~e r'..lrc:-.asir.q and Supply !o'..anaqement t\qency shall 
:e :he ~our.-:·1 :;'.l:::-.as1r.o .~.oer.t ·.~r.c sr.al! !'lave ceneral su::er1:.sion of 
:::e Aqency. · :~e ?.Jr::-.a~1r.g Aqent snal~ :e ap~~u~ted =.: ;::.e Eoard of 
·:Ounty Superv1sors upon :ecommendaticn of the County Executi~e. 

c. !he primary duty of the County Purchasing Agent is to carry out the 
principles of moder.n central ~urc~.asing and supply ~naqement in 
accordance with applicable !aws and regulations and with generally 
accepted professional standards in such a man.."ler ·as to insure the 
maximum efficiency of c;over'TlJ'nental operation. and to qive ':O County 
taxpayers the benefit in savings t~.at such accepted =usiness procedures 
are known to produce. 

Section 3. Exceptions. 

a· The procuremen~ of architectural. engineering and related 
consultant services for construction projects and the contracting for 
construction ~roiects are excluded from the duties of the Coun~y 
?'..lrchasinq Age~t for the organ1za~ions as specified below: 

1. The Department of Public Works. pursuant to Section lS .l-767 
of the Code of Virginia. the Board of Supervisors' Resolution dated 
September 18. 1968. ana this Resolution. shall be responsible for 
Fairfax County construction projects and related architectural. 
enqineerinq and consultant services not otherwise assiqned. The 
Director. Department-of Public Works. shall have the same authority as 
the County Purchasing Agent to execute ana administer con~rac~s and to 
make findings and conduc~ proceedings as outlined in Article 3 of this 
Resolution reqardinq contracts assiqned under this section in 
accordance wi~ the mandatory sections of the Code of Virginia and the 
applicable sections of this Resolution. 

2. The Fairfax County Public Schools shall be responsible for 
Fairfax Coun~y School Board capital construction and related 
architectural and enq1neerinq services per Section 22.1-79 of the Code 
:: '!irqinia. 
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!xecution of con~racts under :his section shall :e conducted under the 
~~les and requlations established bv the Fairfax County School Eoard in 
accordance with :he mandato~J sec~io~s of :he Code of Vir;inia. 

3 • The Fairfax County ?ark Authority shall :e responsible fer 
:air! ax ~unty ?ark ~uthor:.:7l :a pi :al :onst:-.:c:icn ar.:: :-elated 
::-:~i tec:~ral anci enqineerin:; ser1ices per Sec: ion ::. :-~z.;2 of the 
:.:ce of Virqinia and Board of Supervisors' Resolution C.ated ~pril 6. 
:981, qovernir.q the relatior.shi~ of the Fairfax County Park Authority 
and Fairfax County. !xecution of con~racts under this section shall be 
:cnc!ucted under the rules ana regulations established !:y :he :'airfax 
:.:~~t.7 Park Authority in aceor:ance with the maneatO~J sec:ions of the 
~de of Virqinia. 

~. :he !:epar~:nent o: ::ous:.nq ar.d ~mmuni:y ~evelo;men: shall !:e 
:-esponsible for Housinq Aut.~or:.ty ca~1t.al constru::ion and related 
::-:nitect.ural and engineering ser1ices per Sec:ion :6-~9 o: :~e Code of 
·:i:-:;:.nla. !xecution of contracts c.naer :his section snal: :e conducted 
~~:er :~e ~les and :-:~wla::.:ns ~s~atlished :: :~e :s;a=~~en: of 
.-.:~s •~; and :cr.:mun.:. ti' :evelo;men: ~n accordance •n :~ :~e :-.ancia tOrJ 
~ec~.:.ons of the Code of Vir;:.nia. 

;o~~;cn aball ;e soncus;ed g;.ger -~o r;les and ;ggula&!ocs oa•ablished 
;., ·te r;i;!ax t:ewbY School :oar; ;; =-c;or¢.acse ·o~;r!; ·-:.e ~andapory 
sec;;g;,s gf -;;e CoC.e of 'li;;;;,!a, 

Section 4. Rules and Regulations. 

a. :he Coun~y Purchasing Ager.t shall prepare and ~4intain a purchasinq 
::anual containing detailed t"~les and requlations consistent with this 
:-esol uti on and t~e laws of t~e Commonwealth of Virqinia governinq the 
:perations of the Coun~y ;urc!".asinq and supply :r.anagemen~ system. 
?~lica~ion of the purchasing manual and amendments shall be approved 
:y the County Executive. 

-· :he Agencies designated in Section 3 as authorized to ccn~ract for 
:he acquisition of archi teet ural and enqineerin; services for capital 
:onstruction projects and to contract for capital construction 
:rojectsA and to cgptrast !or g00ds and aeryisgs for !;di~id?al sshgola 
";ir;g ~m;dg ggpgrated f;om ash001 astiyi;iga shall also prepare &M 
~1nta1n detailed rules and requlations on the conduct of these 
~ontractinq actions. Such rules and requlations shall be consistent 
'"'ith this resolution and the laws of the Commonwealth of Virginia. 
Such rules and requlations shall be approved by the Ccun~y Executive 
!or County staff agencies or the administrative head of ~~e respective 
;ublic body involved. 

Section 5. Cooperative Procurement. 

:~a rurcr.asinq and Supply ~.anagemen1; Agenc? may par~:.:ipa~e in, 
sponsor, conduct or administer a cooperative procuramen~ agreemen~ with 
one or mora other public bodies or aqencies of t."1e United States for 
:he purpose of eombininq requir~enta to increase efficiency or reduce 
aem1n1strative expenses. 
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Section 6. Definitions. 

a. Compe~itive Sealed Bidc!r.a !s a ::~e~hod of :or.::-ac:.or 5election 
~hich includes ~he followinq el~ents: 

l. Issuance of a ~ri:ten invi:ation :o :ia contai~inq or 
incorporating by reference the specifications and cont:-act~l ~erms and 
conditions applicable to the purc~~se. Unless the County has provided 
for prequalification of bidders, :he invitation to bid sr~ll include a 
statement of any requisite qualifications of potential contractors. 
iw1len it is i:npractical to prepare initially a purcl"'.ase descri~tion to 
support an award cased on ~rices, a solicitation ~Y be issued 
reques~ing the submission of "'unt>rlced offers to :e !ollowed by an 
invltation to bid limited to ihose bidders whose of!ers !".ave been 
qualified under ~~e criteria se~ for~h in the first solicitation. 

2. ?ublic notice of the i~vi tation to bid at :east !i•1e days 
pr:.or to the date se~ for rece1pt of bids by posting ~~ a deslqnated 
;utlic area. or ~u.blicat~on :.~ a ::ewspaper cf co~:j"'WlCe ::.:-:~lation. 
or !;)oth. !~ adci:..:.on. :ids ~y :e solicited c!irect!y f:-om ::ot.ential 
,encors. 

3. Public opening and posting of all bids received. 

4. Evaluation of bids based upon the requirements set. forth in 
the invitation, ~hich may include special qualifications of ~ot.ential 
vendors,. life cycle costing, value analysis. and any other criteria 
such as inspection, testing, quality, workmanship, delivery, &Dd 
suitability for a particular purpose, which are helpf~l in determininq 
acceptability. 

5. ~ward to the lowest responsive and responsible bid~er. 
~ultiple awards may be made when so specified in ~~e invitation to bid. 

6. Competitive sealed biddinq shall not !:e required for 
acquisition of ?rofessional and consultant services. Competitive 
negotiation, as outlined in the Professional and Consultant Service• 
Procurement Policy of Fairfax County will be used. 

~. Competitive Negotiation is a method of contractor selection 
which includes the follow1nq elements: 

1. Issuance of--t written Request for Proposal indicatinq in 
general terms that whfCh is souqht to be procured, specifyinq the 
factors which will be used in evaluating the proposal and containinq or 
incorporatinq by reference the other applicable contractual terms and 
conditions, includinq any unique capabilities or c;rualifications which 
will be required of the contractor. 

2. Public notice of the Request for Proposal at least five days 
prior to the date set for receipt of proposals by postinq in a 
desiqnated public area or by publication in a newspaper of countyvic!e 
:i:-culat1on or :oth. !n addit~on. proposals may be so•1c:.:ea cirectly 
from potential vendors. 
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3. ?rocuremen~ of o~her ~r~n ?rofessional or Consultan~ Services 
shall ~e as follows: 

(a) Selec~ion shall be =ade of t~o or ~ore offerors deemed to be 
:ully qualified and bes~ sui~ed amonq ~~ose sutmit::.::.q proposals, on 
:~e :asis of :he :ac~ors ~~vol?ee in the ~eques~ :or :roposal, 
i:'lcludir.q price if so stated in the request for proposal. ~leqo~iations 
shall then be conduc~ed wi~h the :ot) rated offeror and a con~ract 
awarded if one can be agreed u~on. :f· a con~:'ac~ canno~ be negotiated 
with the top rated offeror, :hen neqo~iations shall ~e conduc:.ed with 
the second ra~ed offeror and a con~rac~ awarded :.: one can be agreed 
upon. and so forth. 

:: · Construe t ion shall mean building, al terinq, :-epa1:inq, i:nprovinq 
or demolishinq any s~r-.Jc~-..:re, ~uil:.i~q.. road, :ral:-.aqe, or sani~ary 
:acility, and any craininc;, credqir.c;, excava~ion, ;radi::.q or similar 
worK upon real proper:.y . 

.: Construe t ion ~ana~emen t Con t rae t shal! ::ean a =or.~:-ac~ in 
...,n1cn a par~y is re~a1ned ":.y the owner to coorcir.a~e and aci.~lnls~er 
contrac~s for cons~ruct.ion serv1ces for t!'le benefit o: :he owner .. and 
=ay also include, if provided in the con~rac:.. :he f-..::-~!Shlng of 
constr~ction services to the owner. 

e. Emergency shall be deemed to exis~ ~hen a :rea~down i:-1 ~chinery 
and/or a threatened termination of essential serv1ces or a dangerous 
condition develops, or when any unforeseen circ~tances arise causinq 
cur:ailmen~ or diminu~ion of essential service. 

:. Excess Property shall mean tr~t proper'ty which exceeds the 
requiramen~ of the Agency to which t~e proper~y is assi;ned. 

g. Fixed Asset shall mean a tanqible item (not a componen~) which 
has an expected useful life of at least one year ana a collar value in 
excess of S300. 

h. Goods shall mean all material. equipment. supplies, prin~inq, and 
automated data processing hardware ana software. 

i. Immediate Family shall mean a spouse, child, t:)aren~, brother, 
sister... and any other person livinq in the same household as the 
employee. 

j. Ine I i g i b i 1 it y shall mean an action taken to suspend or debar an 
individual or firm from consideration for award of contracts. The 
suspension shall not be for a period exceeding three (3) months and the 
debarment shall not be for a period exceeding three (3) years. 

k. Informality shall mean a minor defect or variation of a bid or 
proposal from the exact reauire.ments of the invitation to bid or the 
request for proposal which does not affect the price. quality, quantity 
or delivery schedule for the goods, services or cons~ruc~ion beinq 
:rocured. 
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!. ~onprofessional Services shall ::~ean any service ~ot 
specifically identified as a ~rofessional or consultan~ se~1ice in :~e 
:efinition of profess1onal and. consultant services (paragra;h q). 

:n. Official Responsibility shall :nean administra:i·1e or operat!~q 
authority, ~nether ~ntermea1ate or ::.~~1, :o !~!:iate, approve. 
disapprove or otherwise affec~ a ~rocurement ::-ansac::.on or any claim 
~esultinq therefrom. 

:1. Pecuniary Interest Arising From the Procurement shall 
~ean a mater1al. fir~ncial interest as defined in the Virqir.ia Conf!i:: 
of :nterests Act. 

o. Potential Bidder or Offeror shall mean a ;erson who, a~ :he 
:ime the County negotiates and awards or :ro~oses to award a contrac:. 
:s engaged :.n -:~e sale or lease of ;oods.- or :~e sale of serv1ces. 
::1surance or cor.st~~c:ion. oi :~e -:ype to ce ;rocured ~~der sucn 
:ontrac:. and ~he at such ti~e :s eligible and ~~lified :.n all 
:espec:s to ;er:or.m :~~t con:rac:. and ~no would ~~ve :een eligible and 
~.;ali! i ed :o su.:::m1: a bid or ;~oposal !'-.ad :~e cor.-:~ac: !:een ;:roc~red 
:~rougn compet1::.~e sealed biddi~q or ccmpetl~i?e nego::.ation. 

?· Procurement Transact ion shall mean all functions t.hat pertain 
:o :he obtalning of any goods, se~1ices or const~~c:ion. includinq 
description of :-equirements, sel ec-::.on and solici :a~ion of sources. 
preparation and award of contrac~, and all phases of contract 
administration. 

q. Professional and Consultant Services shall :nean any type of 
~rofess1onal serv1ce which may be legally performed only pursuan~ to a 
cer~ificate or license from a State examining board issued under the 
provisions of Title 54 of the Code of Virqinia. and any other type of 
similar contractual service ( incluciinq consultan~s), required by the 
~airfax County goverr~ent tut not furnished by its own employees. which 
:.s in its nature so unique t~t it should be obtained :y neqotia~ion on 
:~e bas1s of demons~ra~ed competence and qualification for :ne tj~e of 
:>rofessional service required and a~ fair and reasonable compensation 
:-ather than by competitive sealed biddinq. The following professional 
se~1ices (accoun~ing, architecture, land surveying, landscape 
architecture, law. medicine, optometry, pharmacy, and ~rofessional 
engineer1nq) shall be procured as set forth in Virginia Code Section 
ll-37 in the definition of competitive negotiation at paragraph 3 (a), 
and in conformance -with the Professional and Consultant Services 
Procurement Policy of Fairfax County. 

~. Public Body shall mean any legislative. execu~ive or judicial 
body, agency, office. department, authority, pos~, commission. 
committee, institution, board or political subdivision created by law 
to exercise some sovereiqn power or to perform some governmental duty, 
and empowered by law to undertake the activities described in t.'lis 
resolution. 

g • Pub I i c or County Emp 1 oy e e shall ~ean ar.y ;:ersor. e:r.ployed :y 
:he Coun~y of Fairfax, including elected officials or appointed members 
of governing bodies. 
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-· Responsible Bidder or Offeror shall :nean an individual. 
:ompany, firm.. cor;oration, ~art~ership or o~her or;an~::a~icn ~ho l-.as 
~~e capability i~ all respects, to ~erfc~ :~l!y :~e :on~ract 
~equirements and :~e moral and ~usiness integr~:y and ~el!ability which 
will assure good :aith perfor:nance .. and who has been prequalified, if 
:equired. 

:.1. Responsive Bidder or Offeror shall :lean an individual. 
:ompany., fim.. corporation. rar-:nersn1p or other or;an:izaticn who has 
submitted a bid which confor-ms in all material ~espects to the 
invi~a~ion to bid or request :or ~roposal. 

·:. Surplus Property shall :::ean that ~roper-:y whic!': exceeds the 
:equirement of t~e entire County. 

w. Services sr~ll ~ean any work ~erfc~ed :y an i~dependent 
:cntractor ...,here:.n :::e ser11ce ~encered ·does r.ct consist ;:r:.::-.arily of 
acC,:.JlSlt!on of e~i~rnent or :=-.aterials.. or the rental o: equipment .. 
~4ter:.als and ~~;;lias . 

. ~.. She 1 tered 'Norkshop shall mean a work-or:.ented :ehabilitati•.1e 
!ac:.lity Wlt!l a :ontrolled working env1ror.ment and i~civicual goals 
. .,hich utilizes work exoerience and related services for ass1sting the 
!"'..andicapped ~erson ~o- proqress toward normal :ivinq and a ;reductive 
~ocational status. 

Article 2 

Purchasing Policies 

Section 1. Methods of Procurement. 

a. :Jnless otherwise authorized bv law, all :air! ax County contracts 
w1~h nongove~~ental contractors f~r the purchase or lease of goods, or 
~or ~he purchase of services., insurance, construction. design-build or 
construction management when the estimated cost thereof shall be 
Sl5. 000 or more in value, shall be awarded after competitive sealed 
oidding or competitive negotiation .. except as o~erwise provided for in 
t.his section. 

1. Professional and consultant services shall ~e procured in 
conformance with the Professional and Consultant Services Procurement 
Policy of Fairfax County as approved by the County Board of Supervisors 
on November 3 .. 1980, and amended on December 7., 1981 .. or any future 
revisions. 

2. Upon a determination in writinq that competitive sealed 
biddinq is either not practical or not fiscally advantageous to the 
public fer a specific procurement of goods. services" insurance or 
construction: then that specific procurement may be made by competitive 
~eqotiation. ~ ;.,ri tten record document1ng -;he :as1s :or t~is 
dete~ination shall be posted in a designated area at least one (l) aay 
in advance of the issuance of the solicitation.. and a copy shall be 
included in the appropriate contract file. 
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3. Upon a determination in writinq that there is only one source 
?racticably available for tr4~ ~hich is ~o be procured. a con~rac~ ~Y 
!:e nego~iat:ed and awarded :~ :!".at: source ~i t:hout: co:npet.i ti ve sealed 
!:iddinq or comcetitive neaotia~ion. A ...,ritten record cocumen~ina the 
!:asis for this cetermina~ion shall be included in -:~e approp-riate 
:ontract or purcrAse order fi:e. :n addition, a r.o~i:e sr~ll be posted 
i:1 a desiqna~ed public area or published in a newspaper of c;eneral 
:irculation on the day the Coun~y awarc:is or announces i :s decision to 
award the contract. whichever eccurs first. 

-l. :n case of an emercency, a contract may !:e awarded without 
:ompetitive sealed bidding or compe~itive neqot:iation: ~owever, such 
;>rocurement shall ~e made wi~!l such competition as is practical under 
:he circumstances. A writ:en determ1nation of :he :asis for the 
emergency and for :he selec:!:n of :he :artlcular ::cnt::actor shall be 
i:1cluded in the appropriate contract ·or purchase order file. In 
addition. a notice shall !:e posted in a desiqr4ted public area or 
:u.clisned l:l a r.ewspaper oi ;eneral ci::culation on :~e c.ay the County 
~wares or ar-~our.ces ::s =ec~eicn :o award the eor.t::ac:. ~hichever 
:e=~~s firs~. 

. (a) :: an emergency occurs curinq reqular ~unt.y business 
nours, the head of the using aqency shall immediately notify the County 
?~rc~4sinq Agen~ who shall either purchase the requlred goods or 
serJ!ces or au~hor!ze ~be agency head to co so. 

(b) If an emergency occurs at times other tr~n reqular County 
:usiness hours, the usinq agency head may purchase the required goods 
or services directly. :he aqency head shall, however, ~hen practical, 
secure competitive oral or written bids and order delivery to be made 
:y the lowest responsive and responsible bidder. !he agency head shall 
also, not later than the next reqular County business day thereafter, 
submit to the County Purchasinq Aqent a requisition,. a tabulation of 
the bids received, if any, a copy of the delivery record and a brief 
explanation of t~e circums~ances of the emergency. 

(c) l'he County Purehas inq Agent shall maintain a record of 
all emergency purchases supportinq the particular basis upon which the 
emergency purchase was made. Such records shall be available for 
public inspection during reqular County business hours in the office of 
:he County Purchasinq Agent. The County Purchasing Aqent shall also 
provide the County Executive with a quarterly report reqardinq 
emergency purchases containing such information as the County Executive 
may deem appropriate. --

5. Any Fairfax County contract for the purchase or lease of 
goods. nonprofessional services, or for the purchase of insurance,. 
construction, · design-build or construction management when the 
es~imated cost thereof shall be less than $15,000 in value, shall be 
deemed an open market transaction and shall not be subject to the rule& 
governing competitive sealed bidding or competitive negotiation. 
However. the County Purchasing Aqent shall, wherever possible, secure 
a.: !east. three wr1t.ten or oral compe1:1tive bicis on all open market 
transactions estimated to exceed $500 in value. The rules and 
requlations adopted pursuant to Section 4 of Article 1 of this 
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:-esolution shall prescribe in eetail the procedures :o ~e observed in 
;ivir.g notice to pros9ective bidders, in tabulating and ~ecordi~q bids. 
in opening .bids. in :naking ~~rchases ::-om :he lowes~ :-esponsive and 
:-esponsi~le bidder, and in ~4lntaln~r.g records of all open =arket 
~=ansactions for rubli: inspec~ion. 

6. 'Any purchase or :ease of c;oods. r.onprofessior..al ser.1ices. or 
:or the i'urchase of insurance. eons~rucl;ion., :!esiqn-build or 
construction management., when :he estimated cost :~ereof shall not 
exceed $500, shall :e deemed a small purchase and shall net ce subject 
to t~e rules governinq open :-.arket transactions. However. :~e County 
?urc~..asing Agent shall, ~herever ~ossible. attempt :o :lace small 
~urc!':.ases with vendors hav1nq an existing contract -.ri th the County or 
~ho r..ave :'eqistered on the County 3ieders List. 

7. :'he CoWlty ?urcr..as ir.q Agent :nay enter into :ontrac:s without 
competition for t~e pur:~..ase oi goods or services which are produced or 
:er:o~ed :y ~ersons or in schools or ...,orkshops uncier -:.~e supet"vision 
Qt :~e Vir;u~ia Oepar~":lent !ct' -:.he Visually Handica;;ed: or . ..,n:.ch at"e 
::-ocuced Or perfor.med :y ~or.profit sneltered worKsr.ops 0~ O~her 
nonprofit organizations which offer :rans1t1onal or supported 
employment services servicing ~be handicapped. ~rov1ded t~t :~e goods 
or ser.1ices can be purchased within ten percen~ of -:.~eir fair market 
~alue, will be of acceptable ~~lity and can be produced in suf!icient 
quantities and within the time required. 

8. The County (or any public .body that has adopted this 
resolution) may enter into eontrac~s without competition for (l) leqal 
services: (2) expert witnesses: and ( 3) other services associated wit~ 
litigation or requlatory proceedinqs. 

9. '!'he Count:r ~y procure qoods or ~ersonal services without 
competition for direct use by a recipient of County administered public 
assistance programs as defined by Section 63.1-87 of the Code of 
Vi~;-inia or tne f-..:el assistance program. provided sucn good or service 
is celivereci by a vendor upon specific instr~ct.ions :rom t!le 
appropriate employee of the County. 

10. !he County may enter into contracts on a fixed-price 
design-build or construction management basis prov1ded tr~t; a) a 
determination is made by the Purchasing Agent that it is in the best 
interest of the County to enter into such contract; and b) that such 
negotiations, consul tat ions. and/or bid openinqs with contractors cr 
construction managers for desiqn-build or construction management 
contracts shall be initiated not earlier than five (5) days after the 
County detemination of its intent to proceed under the authority cf 
this paraqrapl'l. 

11. Construction may be procured by competitive negotiation as 
set forth in the Code of Virginia, Section ll-41C for; a) tha 
alteration, repair., renovation or demolition of buildings., when the 
contract is not expected to cost more than $500.000; b) the 
constr~ction of hi;hways and any =raini~;, :~ec;ir.;, ~x:avation. 
;radinq or similar work upon real property. 
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:2 • As proviaeci in the Code of Virginia, Sec~ ion :l-45 G. :he 
Coun~y may en~er in~o con~rac-:s wi~hou~ ccmpe~itive sealed bidding or 
co~et.itive neqotiation :or ir.surance if purcr.ased t~rouqh an 
assoe!ation of which it is a ::tember i! the association was !or:ned ar.d 
is _maintained for ~~e purpose of ;romot.inq the int.erest. and welfare of 
ana developir.q close ~elat.ior~hips ~i:~ similar public :odies, ~rov1ced 
such associat.ion ::as procured :~e !:-.surance l:y ~e of ~=mpe~it!·:e 
;>r1r.ciples. 

13 • Upon a vri :ten determir.at.ion made in advance ey the County 
?urc~~sinq Aqen~ t~.at competi:ive neqo~iation is ei~her r.o~ prac~icable 
or r.ot fiscally advan~aqeous, insurance may be ;rocured through a 
~icensed aqent or :roker selected in the manner ;rovided :or :ha 
:?rocurement of t~inqs other t!'".an ~:rofessional services in subdivision 
;b of Section ll-37 of the Vir;inia·?~lic Procuremen~ Ac:. 

:4. :!pen a :etermination :.n ':olritir.q !:y :~e :ounty ?urc~.asi=c; 
Agent :tat. :~e ourc~.ase cf :oods, :roduc~s cr commodi:ies :rom a :uolic 

• • • ao 

auc~!on sale ~s ~~ :~e bes~ :~:eres~s of :~e County, ~~c~ i:ems =ay :e 
;urc~.ased at :te auc:~on. :::.e ·"'r!:!~C: sr.all :ce~":'len~ -:~e ::asl.s :or 
:his cetermlr~t.!cn. 

!5 • !nstructior.al materials anti office supplies whicn are r.ot 
stocked or ;urc~Ased :y t~e Fair:ax County School !card pursuan~ to an 
ex!stir.q Coun~7 :ontrac~ =ay :e ;:urc~.aseci :y school ~ri~ci;als 
desic;nated by the School Board. Such purchases shall be condue~ed in 
accordance with :-.1les and requlations adopted by t.'le School Board 
pursuant to Section 22 .l-122 .l of t.'le Code of Vi r;inia. With the 
exception of text.l:ooks and instr.Jctional computer soft-,are that have 
been approved by tne State Board of :;ducation and the Fairfax County 
School Board. no sinqle purcr.ase may exceed a total of SSOO. :he rules 
and requlations adopted by the Sc.~ool Board shall prescribe in detail 
the procedures to be observed in makinq purchases of inst.r.Jctional 
materials, es~ablishinq accounts for purcr.ases, accountinq for the 
:eceipt and disbursement of :~ds. and maintainir.q records of all 
:~ansact.ions. :~e ;:urchases authori:ed herein shall :a made us1nq 
:~cs from accounts established by :he School Board solely for such 
purc.hases. 

Section 2. General Purchasing Provisions. 

a. The County Purchasing Aqent shall solicit bids from all responsible 
prospective vendors who have reqistered their fir:D to be included on 
the County Bidders List for all solicitations usinq the compe~itive 
sealed biddinq and competitive neqotiation methods of procuremen~. 
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:~e Coun~y 3iaders List. shall also :e used to iden~if7 :iccers to te 
solicited for open ~rket t:ansac~ions. Other ;o~en~ial vendors may ce 
~elicited at ~~e discre~ion of :~e County Purc~~sir.g Aqen~. 

:. :he County P\:rehasing Agen~ shall encourage open and compe~itive 
:icding :y all possible means and shall endeavor :o cctain :he maximum 
:e9ree of open compe~ition en all purcr~se t:ansac:ions using the 
:::rr.;eti ti ve sealed bidding, :ompe~i ti ve nego~ia~ion, or open market 
::ansaction me~hocis of procuremene. :n submi ttinq a ~id each bidder 
shall, by virtue of submitting a bid, guarantee that t~e bidder has not 
:een a party with other !;)icders to an agreement to !:lid a fixed or 
'.!."'lifo~ price. '/iolation of :!lis imclied guarantee shall :ender void 
:!'le bid of such :icders. ~Y cis~losure to or acqu~si:ion by a 
:::mpe~itive bidder. i: advance of :~e opening of t~e :ids. of the terms 
~r conditions of :!'le !;)id submi tteci by another compe~i tor shall render 
:~e en~ire proceedinqs void and shall :equire readver:ising for :ids. 

-· All :ids ~eceived ~der :~e comcet.~::.~e sealed :icding or 
::::npet:. ti ·1e r.eaot:.a~ion :net.hods of -::rocu;ement. shall :e a•1a1lable for 
:~lie !~spect~on !n :~e of:ices of ·:~e County ?u:c~4s1r.g ~gen: dur1nq 
:e~~lar County :us1r.ess hours :or a per1od of ~oe less e~~n :h1r:7 {30) 
:alendar eays after :~e opening of :ids. 

:.. ':he Cou:1~y ?-.lrc!-.asir.g Agen~ shall have the auehori t7 to waive 
~~~or.nalities in bids, :eject all !:lids. par~s of all =ids. or all bids 
for any one or more qood or service included in a solicitation when in 
his judc;:nent the public interest may be served thereby. If all bids 
are for :he same total amoun~ or unit price. (including authori:ed 
discounts and delivery times) and if the public interest will not 
:enni t the delay of readvertisemen~ for bids, the County Purchasing 
~gen~ is au~hori:ed to award the contract to the resident Virginia tie -
~idder. or if there be none, to one of the tie bidders by drawing lots 
i:l public; or the Coun~y Purchasing Agent may purcr.ase the goods or 
services in the open market except that the price paid shall not exceed 
:~e lowest. contrac: bid price submi~ted for t~e same qoods or services. 

e • ':he County Purchasing Agen~ shall be responsible for determining 
:~e responsibility of a bidder. !n determining responsibility, the 
=~llow1ng criteria will be considered: 

l. 'I'he ability, capacity and skill of the bidder to perform the 
contract or provide ~~e service required; 

2. Whether the bidder can perf om the contrac~ or provide the 
service promptly, or within the time specified, withou~ delay or 
interference; 

3. The character, integrity, repu~ation, judgment, experience and 
efficiency of the bidder; 

4. The quality of perfo~e of previous contrac~s or services; 

5 • ':'he Drevious and existina comgl iance !:•1 t:~e bidder with laws 
and ordir.ance~ reia~1nq to ~he con~ract.-or serv1ces; 
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6. The sufficiency of ~~~ financial resources and a~ility of the 
:idder to perform the contrac~ or :rov1de the se~1ice; 

7 • !he quality, availa~ility and adaptabi1~t7 o: :~e goods or 
services to the par~icular use required; 

a • !he ability of ~~e :icc!er tO ~rOVl08 !-.:-:~:e ::-.ai~~er.ance ana 
service for the use of the subjec~ of the contrac~; 

9. The number and scope of the conditions attached to the bid; 

10 • Whether the bidder is i:'l arrears to :~e Col.:.r.-:'] on debt or 
:ontrac~ or is a cefaul ter on surety :o :he Cour.ty c: ...,nether the 
:icder's County taxes or assessments are delinquent; and 

ll. Such other information as :nav =>e secu:ed ":y :he County 
~urc~As1ng Agen~ ~vir.g a bear~~; on ~e d~cision :o aware :~e contract. 

:: an apparent low bidder is r.o~ awarded a con~ract :o: ~easons of 
::onrespons1bili ty, -:.he Countr ~.lrchasing Agen~ shall so ::ot.:.!7 tl"'.at 
:!cder and shall r~ve recorded the reasons in ~he contrac-: :i:e. 

:. ~ll formal and written informal bids or proposals shall include the 
!ollow1ng provisions: 

l. Each bidder or offeror shall certify, upon sigr.ing a bid or 
proposal, that to the best of his or her knowledge no Fairfax County 
official or employee having official responsibility for ~~e procurement 
transaction, or member of his or her immediate family, r~s received or 
will receive any financial benefit of more tl".an nominal or minimal 
value relating to the award of :his contract. !f such a benefit has 
been received or will be received.. this fact shall be disclosed with 
the bid or proposal or as soon thereafter as it appears that such a 
benefit will be received. Failure to disclose the information 
:rescribed above may result in suspension or debarment~ or rescission 
of the contract made .. or could affect paymen~ pursuant to the terms of 
the contract. 

2. Whenever there is reason to believe tl".a~ a fi:-.ancial benefit 
of the sort described in paragraph l has been or will ee received in 
connection with a bid,. proposal or contract, ana that :he contractor 
r.as failed to disclose such benefit or has inadequately disclosed it, 
the County Exacutiver:=~s a prerequisite to payment pursuant to the 
contract, or at any other time,. may require the contractor t~ furnish, 
under oath,. answers to any interroqatories related to such possible 
benefit. 

9. All contracts shall be approved as to form by the County Attorney 
or other qualified attorney and a copy of each long-term contract shall 
~e filed with the chief financial officer of the County. 

h. No contract for the construction of any building or for an addition 
~o or improvement of an ex.tst;.~q tuilding for ..,nic~ s~a:e :~ds of 
SlS,OOO or more, either by appropriation, grant-in-aid or loan, ~re 
used or are to be used for all or part of the cost of construct1on 
shall be let except after competitive biddinq. The procedure for the 
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advertisinq for bids and lettinq of the contract shall confo~, mutatis 
:nutandis, :o the Vir;inia ?~lie ?rocurement Act. !Jo person or fi::n 
shall ce eliqible :o bid en any such contract nor o;o have the same 
awarded to him or i~ ~ho has :een engaged as architec~ or enqineer !or 
the same project. 

!. Unless othe~~ise provided in :he invitation to bid. the name of a 
certain brand, make or manufacturer does not restrict bidders to the 
specific brand, :nake or manufacturer named: it conveys the general 
style .. type, character .. and auality of the article desired, and any 
article which the Countv in its sole discretion determ1nes to be the 
equal of that spec1fied, cor.siderinq quality, ·~orkmanship, economy of 
operation .. and suitability for the purpose intended, shall be accepted. 

j. :he County will not disc~i~inate cecause of ~ace, :olor, religion, 
creed, or sex in the perfor:nance of its procurement acti"lity. !n 
accordance with ~!'!e policy of the County Small and Minorlt1 Eusiness 
Er.terprlse ?roqram, everv effort shall be 2de ~o actively and 
diligently promote t~e pr~cu~ement of ~ac~lities, supplies ar.d ser1iees 
f:-cm small busl.r.esses and m1r.ority owned bus1nesses in all aspects of 
procurement to :::e maximum extent feasible. !.•1ery contract of over 
SlS,OOO shall incl~de the followinq provisions: 

l. juring ~he perfo~nce of this contract. the contrac~or agrees 
as follows: 

(a) The contractor will not discriminate against any employee 
or applicant for employment because of race, religion, color, sex or 
national ori;in, except where relic;ion, sex or national origin is a 
bona fide occupational qualification reasonably necessary to the normal 
operation of the contractor. The contractor agrees to post in 
conspicuous places, available to employees and applicants for 
employment, r~tices settinq fo~-~ the provisions of ~~is 
nondiscr!mination clause. 

(b) '!'he contractor. in all solicitations or advertisements 
for employees placed by or on behalf of the contractor, will state that 
such contractor is an equal opportunity employer. 

(c) Notices, advertisements ana solicitations claced in 
accordance with federal law. rule or requlation shall be deemed 
sufficient for the purpose of me•tinq the requirements of this 
provision. 

{d) The contractor will include the prov1s 1ons of paraqraphs 
(a), (b), and (c) above in every subcontract or purchase order of over 
SlS.OOO, so that the provisions will be binding upon every 
subcontractor or vendor. 

k. Prospective contractors may be prequalified for particular types of 
goods .. services. insurance, or construction, and consideration of bids 
or proposals limited to prequalified contractors. Any prequalification 
~rocedures shall be establisned in wrlting and suffic1en~ly 1n advance 
of their implementation to allow potential contractors a fair 
opportunity to complete the process. 
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?respective contractors ~y :e debarred from :ontrac:ir.q !or 
:ar:i::~lar tj1pes of ;oods, ser-1ices, ir.surance., or :::r.st:--.::::ion., :or 
=~ecified :eriods of -:irne. :~e :e~ar:::ent :roceduras are set :or-:h 
·~der Article 3., Sec:ion l. 

:d. :~e County shall establish :rocedures whereby c:::-:men:s conce~ing 
specifications or other -orovisio~s in ::1vi tat ions :o !ic or ~equests 
for ?roposal can be received and considered :rior :o -:~e ti~e set for 
receipt of bids or proposals or award of the c~ntract. 

~. !xcept as provided herein, al! :roceedinqs, recor:s., ::ontracts and 
other public records relatir.q to procurement transact~or.s shall ~e open 
e;o :~e i:lspection of any ci :i:en, or any i:lterested ~erson., :ir:n or 
:crporation, in accordance with :~e Virqinia Freedom o: =~~ormation Act. 

" :ost esti::lates relat:.~a :o a :rot:osed oroc1.:re:nent ~ransaction 
:re~ared :y or for a ?ublic :t:ody-sr~ll ;ot ~e ope~ :o ;~li: :.~spec:ion. 

:~.r.y =c~;eti:i·:e :ea:.r:d :::.:::.~q :t:1C:cer. ·.;;en :-:q-..!est, ~hal:. ::e 
:.::::-:ed :he oc=ortunl t.•l ~o ~~soec~ ::.c :-ecorCs -.11 :.~!:l a :easonacle 
-::.~e after :he· -openinq ·of all !::-ics tut ;rior :o award, except in the 
event :!".at the Cow-1ty cec:.des not :o accept any of :!'le bics and to 
reopen the contract. Otherw1se. bid records shall :e open :o public 
inspection only after award of :he contract. Any :cmpetitive 
~egotiation offeror, upon request, shall be afforded :~e oppor:~~ity to 
inspect proposal records within a reasonable time after :he evaluation 
and ~egotiations of ;>roposals are comoleted but ~rior ":o award except 
in the event that the County decides not to accept any of the proposals 
and :o reopen the contract. Otherwise, proposal records shall be open 
:o t~e public inspection only after award of the contract except as 
:roviC:ed in ( 3). Any inspection of procurement transaction :-ecords 
~~der this section shall be subject to reasonable restric:ions to 
ensure the security and integrity of the records. 

-· :rade secrets or ~roprietar-J ~n:ormatior. submit:ed ~y a 
:idder, offeror or contractor in connection with a procurement 
:ransaction shall not be subject to public disclosure under the 
,lirginia Freedom of !nformation Act; however, the l:icder, offeror or 
contractor must invoke the protections of this section prior :o or upon 
submission of the data or other materials, and must identify the data 
or other materials to be protected and state the reasons why protection 
is necessary. 

4. Nothinq contained in this section shall ~e construed to 
require ~he County, when procurinq by "eompeti ti •1e negotiation .. 
(Request for Proposal), to furnish a statement of the reasons why a 
;ar:ic~lar proposal was not deemed to be the most acivantageous to the 
Coun~y. 

o. Unless cancelled or rejected, a responsive bid from the lowest 
responsible bidder shall be accepted as submitted. except that if the 
bid from the lowest responsible bidder exceeds available funds. the 
~un:y may r.eqotlate w1th the apparent low bidder to octa1n a contrac: 
pr1ce within available funds, however, such neqotiations may be 
undertaken only w-1der conditions and procedures described in writinq 
and approved by t~e County prior to issuance of t~e ::1vitation to Bid 
and summarized there1n. 
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?· ~ithdrawal of bids by a bidder. 

1. >. bidder :or a -:ublic :ons~r..:c:!on ccn~:-ac:~ ~ o~ner ::han a 
==~~=-ac~ :or cor.s~~c:!on- or ~ir.~enance of :ubl:: ~~;nways~ ~Y 
~ithdraw his bid !:-em consideration :.: the price bid was substantially 
:ower than the o~~er :ids c~e solelv to a mistake there!n~ :~ovided the 
:id was submi~ted i~ eood :ai~~~ and the mistake was a clerical mistake 
as opposed :o a :udqmen~ ::tis~ake, and was ac:~lly due ~o an 
~i~tentional ari:~~e~!c error or an unintentional omission of a 
quantity of work, :abor or material ~de directly in the compilation of 
a bid, ._,hich unin~entional ar! thmetic error or uni~tentional omission 
:an be clearly shown by objec:ive ~vidence drawn ::-om inspec:ion of 
oriqinal work papers, documents and :na~erials used !n :te ~reparation 
of :he bid sou9ht :o :e withdrawn. :ne of the follow1~q ~rocedures !or 
~lthdrawal of a bid shall be selec:ed bv the County and stated in t~e 
acivertisemen~ :or ::.:s: 

(a> :he .::. cider ~nall ;:. e:e r.otlce in ...,ri tir.c; o: .:::.s clai:n of 
~:;~: :0 Wl:~craw ~:S tid ~ltt:n :wo tUSlneSS CayS af:er :~e CCnClUSlOn 
:: ~~e bld open!~; :~ocedu~e. 

(b) :he bidder snall suem1t :o the public :ody or cesiqnated 
official his oriainal work eaoers, cocumen~s, and ma~erials used in the 
:repara~ion of :~e :id ~i~hin one day after :he cate ::.xed for 
sutm1ssion of bids. :he worx :acers shall be delivered bv :he bidder 
in person or by registered mai-l -at or prior to the tim~ fixed for 
opening of bids. :he bids sr~ll be opened one cay followinq the time 
fixed by the public body for :he submission of bids. ':hereafter, the 
bicder shall r~ve t~o hours after :~e opening of bids within which to 
claim in wri~ing any mistake as defined herein and withdraw his bic!. 
:he contrac~ shall ~ot be awarded by the public body un~il the two-hour 
:eriod has elapsed. Such mis~ake shall be proved only :rom the 
original work papers~ documen~s and materials delivered as required 
herein. 

2. A bidder !or a con~ract o~her than for public constr~c~ion may 
:equest withdrawal of their bid under the following circums~ances: 

(a) Reques~s for withdrawal of bids prior to opening of such 
:ics shall :e transm1tted to ~he County Purchasing Agen~ in wrlt!ng. 

(b) Requests for withdrawal of bids after opening of such 
bids but prior to award shall be transmitted to the Coun~y Purchasing 
>.qent, in wri tinq, accompanied by full document.ation S"..lpporting the 
request. If the reauest is based on a claim of error, documentation 
~ust show the basis ·of the error. Such documentation may take the form 
of supplier quotations. vendor work sheets. etc. !! bid bonds were 
tendered with the bid. the County may exercise its right of collection. 

3. No bid may be withdrawn under this paraqraph when the result 
would be the awarding of the contract on another bid of the same bidder 
or of anot.her bidder in which the ownership of the wi thdrawinq bidcier 
:s ~ore t~~n :i~e ~ercent. 

4. If a bid is withdrawn uncier the authority of this paraqraph, 
:~e loweet remain1nq bid shall be deemed to be the low bid. 
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5. No bidder who is permitted to withdraw a ~id shall,. for 
::or.lpensation,. supply any :na~erial or labor -;o or ~er:orm any 
subcon~rac~ or o~her work agreemen~ for ~~e ;erson or =~~ to whom the 
::or.~rac~ is awarded or o~herwise eenefit,. direc~ly or ~~direc~ly, :rom 
:~e perfo~nce of ~he ~rojec~ :or which ~he wi~~drawn bid was 
s~mitted. 

6. !f the C~un~y denies the withdrawal of a :id ~~der the 
;revisions of this ~aragraph,. ~t shall no~i!y t!'le :::.ccer i:l writing 
stating the reasons for i~s decision and award the contrac~ to such 
::icder at the bid i?r:.ce, ;rovided such bidder is a responsible ancl 
~esponsive bidder. 

- · A public con~:-ac~ :nay include prov1sions for :iocii:~::ation of tr.e 
:cntrac~ curing ;:er:or.mance. :u~ no f~xed-pr!ce :on~rac~ may be 
:~creased :y ~ore :tan twen~y-five percent of -;he ~~ur.t of the 
:or.trac~ or SlO.OOO. ~hichever is grea~er, wi~hou~ :~e advar.ce written 
:;;:ro· ... al ~= ~~e :'.!r:!-.asir.g ~gent. :n r.o even~ :r.ay -:~e a..'nOun~ of any 
::ntract. ~ithout adeauate consideration,. :e increased !or ar.? :ur=ose, 
~::cl:.:cing, ~ut ::ot ·::.:n1ted :o. relief of an offeror ·:;om- the 
:or.sequences of an error in its bicl or offer. 

•· :n any public con~ract for construction which provides for progress 
;ayments in installments based ~pon an esti:na~ed ~er:entaqe of 
:ornpletion, :~e contractor shall ce paid a~ !eas~ ~~~ety-fi•te percen~ 
of t~e earned sum wnen payment is due,. with not more ~~~n f!~e percen~ 
:eing retained to assure faithful performance of the contract. All 
amounts w1tr~eld may be included in the final paymen~. ~y subcontract 
:or a public projec~ which provides for similar progress payments shall 
:e subject to the same limitations. 

s · Except ~n cases of emerqency,. all bids or proposals for 
:cr.struction contracts in excess of $100.000 shall be accompanied by a 
:id bond from a surety company selected by the bidder which is leqally 
aut.hcri:ed ~o co =:usiness !n 'lirqinia,. as a quarar.~ee :~.at i! the 
:cntrac~ is awarded to such bidder,. that bidder will enter into the 
:or.tract for the work mentioned in the bid. The amount of the bid bond 
shall not exceed f~ve percent of the amount bid. 

No forfeiture under a bid bond shall exceed the lesser of: 

l. the difference between the bid for which the bond was written 
and the nex~ low bid,. ~ 

2. the face amount of the bid bond. 

Nothinq in this section shall preclude the Coun~y f-rom requirinq 
bid bonds to accompany bids or proposals for construction contracts 
anticipated to be less than $100,000. 
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~. ?erfonnance and paymene bonds: 

: • Upon the award of ar.v :ublic :onstr..:c~icn cor.t:-ac~ exceeding 
SlOO,COO awarded to any pr!~e c~n~:-ac~or, such con~:-ac~o:- shall :~rr.!sh 
to the County the followinq bonds: 

(a) A performance :end i:l the sum of the contrac~ amount; 
conditioned upon the fait!-.ful :erformance of the cont:-act in s~ric: 
conformity wit;h :he plans, specifications and conditions of the 
contract. 

(b) A payment bond i:l -;~e sum of the contrac~ ~-noun:. Such 
bond shall ~e :or the protec~:.cn of claimants who have anci !ulfill 
contracts to supply labor or ~terials to the prime contractor :o whom 
:he contract; "-~as awarded, or :o anv subcont.rac~ors in ~he crosecuticn 
of :~e work provided !or :.:l such ~ont.:-ac:, and shall !:e ~cncii :icned 
upon :he prompt ?ayment :or all suc:-1 material :~rn!shed or labor 
supplied or =er:or:ned in :.~e orosecut.:.on of -;!le wor.K. ":..abor or 
~ter1als'' s~ll :~elude ;uclic ;tili:y services and =gasonacle ~entals 
~f equ!pmentr :u~ only :~r :er!cds ~nen :~e :qu:.;~er.~ ~=nted :s 
ac~~lly used at :he Slte. 

2 • Each of such bonds shall be executed by one or more suret.y 
companies selec~ed by :he contrac~or which are :eqally author1:ed to do 
bus1ness in Virginia. 

3. Such bonds shall be payable to the County of Fairfax and filed 
with the Coun~y or a designated of!ice or official thereof. 

4. Nothing in this section shall preclude the Coun~y from 
requiring payment or performance bonds for constr~ction con::ac~s below 
SlOO.OOO. 

5. Nothing in this section shall preclude such contractor from 
requiring each subcontrac~or to furnish a payment bond with surety 
thereon in the sum of the :~11 amount of the contract with such 
subcontractor conditioned upon the payment to all persons who have and 
fulfill contracts which are directly with the subcontractor for 
performing labor and furnishing materials in the prosecution of the 
work provided for in the subcont:act.. 

u. Action on perfonnance bond - No action against the surety on a 
performance bond shall be brouqht unless within one year after (1) 
completion of the contract, including the expiration of all warranties 
and guarantees or (2) discovery of the defect or breach of warran~y, if 
the act;ion be for such, in all other cases. 

v. Actions on payment bonds: 

1. Subject to the provisions of subsection 2 hereof~ any claimant 
who has performed labor or furnished material in accordance with the 
contract documents in the prosecution of the work provided in any 
::n~:ac~ :or ~hicn a paymen~ zone r~s :een ;iven, and ~he ~4S ~o: :een 
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:aid in f-:Jll therefor before the expiration of ninet7 eays after :he 
:ay on which such claimant ~erfo~ed the last o: such !abor or 
:...,.rnished the las't of such :nate~ials :or whic!-1 he c!ai~ ;ayment, =My 
=ring an action on such payment ~end :o recover any ~~ur.'t c~e him :or 
such labor or material, and ~av ~rosecute such action :~ :!~~l j"J.dament 
:nd r~ve execu~ion on the j~c~~nt. :~e obl!;ee ~~ed :.~ ~~e :ond-r.eed 
~ot be named a par~y to such ae'tion. 

2. My claimant who r.as a direct contractual :-elationship with 
any subcontractor ::om whom the contractor has ~ot :-equired a 
~ubcontractor payment :ond ·~der ~araqraph ~-= =~~ ~ho ~s r.o 
:ontractual :-elationship, exoress or imolied, ~i'th sue~ contractor, =ay 
:ring an action on :he ccn-i:actor • s ~ayment :ond onljo• :.: he r.as qi •ten 
~ri::en notice to such contrac~or within 180 days from ~he day on which 
-:he claimant ~erformed the :ast of the labor or :u~:.shed :~e last of 
-:te ~.ater:.als :or ·.o~n.:.:h ~e :laims :avmen't. sta'ti~t; w1 :~ su.bs'tan'tial 
:cc~::-acy ~~e alnOW'lt c.laimed and the .. rae of the person for ':olhOm the 
·..tork iolas ~er::r:ned or ~o ...,nom :!'le rnater1al ...,as :~rn:.s~eci. .!.ny :lair.-.an't 
· ... no !'-.as a ~i::-ec: :ont:-ac::2: :elat:.onsnip wu~h a :-..:.bcor.::-ac~::r ::-om 
·~·~om ~t.e ::n:::-ac:::::- ~.as ::q-.;:.:ea a z~con~:-ac:or :a:-:r.en: :cno -.:r.der 
:aragrapn :.: tut ~ho ~4s ~o cont:ac:~l ::-elatior.sh1?, ~xpress or 
~=-plied, ..,1th ~uch cont::-ac:or, :nay ~ring an ac::.on on :r.e 
subcontrac~or's payment bond. Notice to the contrac~or shall :e served 
~Y :eq1stered or cer~i!ied ~il. :os~age prepaid. :n an envelope 
ad~:essed to such con~rac~or at any place where his off!:e 1s regularly 
:-.ain~a1ned for the 't:ansac~ion of business. Claims for sums withheld 
as retainages with resoec~ :o labor :erformed or ma~erials :~rnished, 
shall not te subject to-the t:~e limitations stated in :~is subsection. 

_ 3 · 'Any ac~ion on a paymen~ bond must be b::-ouqht wi ~hin one year 
~tter the eay on which t~e ~erson bringing such action las~ :erformed 
.abor or !ast furnished or supplied materials • 

..,. Alterr~tive forms of sec~rity: 

::'l 1 ieu of a bid, :ayment, or per:ormance :onci a ::cder :nay 
!".Jr:1ish a cer~i!ied check or cash escrow in the face amount required 
:or the bond. 

2 • :£ approved by the County Attorney, a bidder :::ay :-..:rnish a 
?ersonal bond, property bond, or bank or savinq and :oan association's 
letter of credit on certain designated funds in the face amount 
:equired for the bid. payment or performance bond. Acoroval shall be 
granted only upon a determination that the alternative form of security 
proffered affords protection to the County equivalent to a corporate 
surety's bond. 

:c • The County may, at the discretion of the County Purchasing Aqent, 
require bid, payment, or performance bonds for contracts for qoods or 
services if provided in the Invitation to Bid or Request for Proposal. 

1· Certification of sufficient funds: orders and con'tracts in 
~iolation of Code of Vi:-;inia, Section :~.l-110: - ~~=ep: i: e~erqency, 
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~o order !or delivery on a ccn~rac~ or open marke~ or:er !or supplies, 
2~erials, equipmen~ or con~rac~~l services for any Coun~y cepar::nent 
:>r agency shall ce awarded ~-:~il ~he ~irec1:or of !ir.ance shall r.ave 
:e~~!fied t~.a~ the ur.encumbered :alance i~ the appro;riation concerr.ed, 
::1 excess of all ~paid oclic;a~ions, is sufficient ~o def:-ay the cost 
:>: sucn order. i.1'1enever any cepart..~ent or agency of ~~e Cour.~7 
;overr.men~ shall ~urc!-.ase or cor.~rac: :or any supplies, ::-.ate rials, 
equ1pmen~ or contractual services contra~/ to t~e prov1sions of Art!c!e 
:; • ~-110 of the Code of Vir;!nia or :he rules and :-equlations :nade 
~hereunder such order or contract shall :e void and of no effect. :he 
~ead of such depart.:nent or agency shall :e ;ersonal:? liable for :~e 
:os:s of such order or contrac: and. i! already paic :or out of County 
:~-:ds, the amoun~ ~-:s~ituted t~ereior. 

- · :'he County, . ..,hen contrac:!r.q C.irec:!y with cont:-ac~ors :or :ublic 
:on~:-ac:s of S200. COO or ::~ore :or :onstr..:c:ion oi ~ighways. :-oacs, 
s:reets, =ridges. ;arKlng :o:s. demolition. :!ear!r.g, ;radir.q, 
~:(cavatir.g, ;av1r.;, ;!le :0:-i·::.r.r;, :::iscel!aneous ~:-a!r.age !t:--~c:-.:~es. 
:r.ci the :.:.stallat!cn o: ...,ater. ;as. ~ewer lines and ;~pir.t; stations. 
~ne~e ;or::.ons oi :~e contrac: ;r!ce are :o te reta~r.ed. s~l: :ncl~ae 

~n opt..:.on ~n :te bld or crooosal :or :~e con~ractor ~o use an Escrow 
account procedure :or utiliiat!on of :~e Coun~7·s =e~ainage :~ds by so 
:ndicating in the space prov1ded in the bid or proposal doc~9flents and 
exec~ting the Escrow Agreement :or:n provided by :~e Coun~y. In :~e 
event :he contrac:or elects :o use ~~e ::screw acco~~ ;rocedure, :~e 
!screw ~greement :or:n shall be executed and submitted to t!'le County 
within fifteen days after receipt of notification of contract award by 
:he contractor. 

1. '!he execu~ed Escrow Agreement Forn1 shall be sul:mitted to the 
Of! ice desiar.ated in the bid or ~rooosal docllments. !f the Escrow 
~greement F~rm is not submi t:ed t; the desiqnated office within the 
fi!~een day period, the contractor shall forfeit his rights to the use 
of :~e Escrow account procedure. 

Z. ':he ?urc!-.asing Agent shall ~ro:nulqate escrow requlations. :n 
order to have retained funds paid to an escrow agent, the contractor, 
:he escrow agent and the surety shall execute the Escrow Agreement 
:o~. :he contractor's escrow agent shall be a tr~st company, bank or 
savings institution with its principal office located in :~e 
Commonwealth and shall satisfy escrow agent qualifications promulgated 
by the Purchasing Agent. 

3. ':his subsection (z) shall not apply to ~ublic contac:s for 
construction for railroads, pu.blic transit systems, nmways. dams • 
foundations. installation or maintenance of power systems !or t."1e 
generation and primary and secondary distribution of electric current 
ahead of the customer's meter, the installation or maintenance of 
:elephone, telegraph or siqnal systems for pu.blic utilities and the 
construction or maintenance of solid waste or recycling facilities and 
treatment plants. 
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4. Any such ~ublic con~:ac~ !cr cons~r..:c~ion .,.,ie!'l t~e Coun'ty 
which i~c:ludes paymen~ of interest on retained f"Jnds, :nay include a 
?revision whereby the con'trac'tor, exclusive of :easorAble ci::~~'tances 
:eyond the control of the ccn'trac~or stated in the cor.~:ac~ .. shall pay 
a specified penal t7 :or each eay exceedir.q the comple'tion eate S'tated 
:n t~e contrac~. . 

5. 'Any subconerace :or such ;ublic projec~ ·oo~hich :rovides for 
similar ~regress payments shall l:e subjec't to the provisions of this 
sec'tion. 

6. This subsec'tion (:) shall become effec~i·1e :anuar-1 l.. 1990 .. 
and shall apply to contracts awarded on or after that eate as provided 
:n v~. Code § ll-56.! (1989). 

Section 3. 
Contract. 

Compliance with Conditions on Federal Grants or 

~ere a procurement :ransaceion involves ~~e ~x;encit~re of 
::cera.l assl.stance or cont:ac~ :~as; the recel.pt. oi ·..rnich is 
:or.citioned u;on cc~p.liance w1eh mandatory requiremen'ts in !ederal lawa 
o: :-equlations r.oe in conforn.ance with the policy of :~ll and open 
::ompeti tion, the County Purcr.asinc; Agent may comply with the federal 
requirements only upon written determination by the County Executive 
and/or 3oard of Supervisors tr.at accepeance of :he c;:an't or contract 
funds under the applicable conditions is in the public i~terest. Such 
determlna1;ion shall state the specific provisions of t~is sec'tion in 
cor~lic~ with the conditions of the grant or con'tract. 

Section 4. Audit by the County. 

All contracts and amendmen1;s thereto exceeding Sl5.000 and entered 
into by nego1;iation. shall include a provision ~ermitting the 
County or its agent to have access to and the right to examine any 
books, documents. papers .. and records of the Contractor involvinq 
transactions ~elated to :he con1;rac't or com~liance with any 
clauses thereunder, for a period of three ( 3) years after final 
paymen~. The contractor shall include these same provisions in 
all related subcontracts. 

Article 3 

Bidar~Contractor Remedies 

Section 1. Ineligibility. 

a. 'My person or firm suspended or debarred from par~icipation in 
County procurement shall be notified in vritinq by the County 
Purchasinq Aqent. 
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1. The Notice of Suspension shall state -:he reasons :or !he 
ac~ions taken and such decision shall :e final --=-~less :::e ~erson or 
fi~ appeals witr.!n ~~ir~y (30) eays of ~eceip~ cf t~e Noti:e cy qivinq 
~r!t~en ~otice cf i~s desi~e :o invoke :he susper.s1on/debarment 
administrative ap~eals procedures as set :or~h i= t~is sec~ion. 

2. :he Notice of ~eba~en~ shall state :he ~easons for the 
ac~ions taken and the decision shall be fir~l unless ~~e ~erson or firm 
appeals within t::ir~y (30) eays of receipt of the ~otice !::y givinq 
written notice ot its desire :o invoke the suspension/debarment 
administrative ap~eals procedures as set :or~h in ~his sec:ion. 

~. :he County P~r:hasinq Aaen~ sr~l! ~~ve the author!t? :o suspend or 
cebar a person or fir:n fro~ !:iddi=; on any con~rac: for :~e causes 
stated below: 

l. conv1c:i:n for cornmlSSlon of a c~1mir~l o::ense as an ~~cicent 
::> obtaining or ar.:empt!~g :o o.c~a1n a pw:)lic or ;::-!..-ate con:~ac: or 
subcontract. or :~ :~e per:o~4nce c: sucn con~rac: cr s~cor.:rac:; 

2. convic~ion under state or federal sta~-..::es cf emcez::lement. 
:~eft. !orge~/. ~ribery, falsification or cestr~c:ion of records, 
receiving stolen property, or any other offense indicati~q a lack of 
:usiness inteqrit7 or ~usiness honesty which currently, seriously, and 
di~ectly affects :esponsibility as a County contrac~or: 

3. conviction under the state or federal an~i~~~s~ s~atutes 
arlsinq out of the submission of bids or proposals: 

4. violation of contrac:~ &;>revisions, as set :orth below, of a 
charac~er which is regarded by ~he County Purchasir.q Aqent to be so 
serious as to justify suspension or debar.ment action: 

(a) failure without good cause to perform in accordance with 
:~e speclficatior.s or within t~e ti~e limit provided i~ :he c:on~ract: or 

(b) a recent record of failure to perform or of 
unsatisfactory performance in accordance with the terms of one or more 
contracts: provided. that !ailure to perfor:n or -..:nsatisfac~ory 

~erformance caused by acts beyond the control of the contractor shall 
not be considered to be a basis for suspension or debar.ment; 

S. any other cause the County Purchasing Agent determines to be 
so serious and compelling as to affect responsibility as a contractor, 
such as debarment by another goverr.mental entity :or any ~a use listed 
herein, or because of prior reprimands: 

6. the contractor has abandoned performance or been terminated 
for default on any other Fairfax County project: 

7. the contractor is in cefaul t on any surety l:ond or written 
quarantee on which Fairfax Count7 is an obligee. 
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:. :he appeals hearinq for suspension/debarmene shall :e conauc~ed ty 
:~e Coun1:y Executi•1e or his cesicr.ee, who shall make all !!.ndinas cf 
fac~. The person or :irm shall ~e given 1:he oppor1:~i~1 to be hearc. 
l~mi t documen1:ary evidence, ar.a :resen1: wi 1:r.esses, :~e !:ear:.~g shal: 
:e conaucted as follows: 

~. :~e s1:aff should make i~s presen1:a1:ion :!rs1:. 

~. :he person or ::.::n .,ill ~~en :e ai:orced t~e cppor~-..:.."'1i:y :o 
;resent its case. 

-· Staf: wil! ~4ve the o~por~-..:..~i:y :o rebu1:. 

~. :~e Coun1:7 ~xecu1:ive or desiqnee may ask ques1:~ons and ~eques1: 
:cditional i~o~tion :rom sta::, :erson, or ~~e fi~. 

:~e Coun1:y Execu~:.~e or ~is ces1qr.ee shall =4xe ::.~ci~;s o: :ac:. 
=ased en :~ese fi~cir.qs, :~e :~unty ~xec~:i~e or =esi~ee sr~l: :ac!:e 
:..: :::ere :s cause o:- ::-.at ~o cause e:c1sts. :: cause e:<!st.s, :te Cour.t7 
:;~ec~:!·;e or ::!s ~eS1C':'lee ::-.av :ar :~e ::erson or !i:-= :~::n ::.::C::i~g en 
;ny and all Co~~1:y conirac1:s for a per1od of up to three (3) :ears. or 
:..~ ":.~e case of suscension, a :eriod less than three ( 3) ~ont!'ls. :'he 
:Ounty Executive or- desiqnee i~ noe obligaeed to impose the maximum 
;eriod of suspension or debarmen1:. :he County Execu:i·1e or cesiqnee 
~.ay -:ake in1:o consideration any :ni ti;at.ing cir:ums1:ances and o1:her 
factors which may :ustif? the imposition of less than t~e max!mum ti=e 
of suspension or debarment. :he County Executive or his desiqnee may, 
in his discretion, issue a reprimand if the cause for which t~e person 
or ::.:-:n was cited no longer exists, or other circumstances justify a 
=isposi tion short of suspension or debarment.. The decision of the 
:Ounty Executive or desiqnee shall be in writing and include findinqs 
of fac~. reasons subst.antiatir.q the decision, and period of suspension 
or debarment if cause exists. 

-· ::. :.:pon appeal, :. t is determined t~.at the action :aken by t~e 
:ount7 ?urchas1ng ~gent was arbitra~/ or capricious, or ~o1: !n 
accordance with t~e Constitution of Virqinia, statutes or ~equlations, 
:he sole relief available to the ~erson or firm shall :e restoration of 
eliqibili ty. !he person or fi~ may not institute leqal proceedir.qs 
~til all statutory requirements have been met. 

Section 2. Appeal of Denial of Withdrawal of Bid. 

a. ~ decision denying withdrawal of a bid submitted by a bidder or 
offeror shall be final and conclusive unless the bidder appeals the 
decision within ten ClO) days after receipt of the decision by invokir~ 
the administrative appeals procedures as provided in Section 6 of this 
Article. 

b. If no bid bond was posted, a bidder refused withdrawal of bid under 
the provisions of Article 2, Section 2p, prior to appealinq, shall 
deliver to the County a certified check or cash bond in the amount. of 
~~e difference between the bid goucht ~o be withdrawn ar.d ~~~ next !ow 
~ia. Such secur1ty shall be rele~sed only upon a final det.erm1nation 
tr~t the bidder was entitled to withdraw the bid. 
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:. If, upon appeal. it is determined that t~e ~ecision refusing 
...,i t.hdrawal of the !:;)id ...,as ar:i t.:-ary or capricious, :~e sole relief 
shall be Wlt.hdrawal of the :ic. 

Section 3. Appeal of Determination of Xonresponsibility. 

a. ~Y bidder ...,ho. despi:e :ein; :~e apparent. :ow :icder. is 
:!et.ermined not. to :e a :esponsible ]:)idder :or a :art.icular County 
:ont.ract shall be noeified i~ • .,rit.inq cy the Cour.t.y ?urchasinq Agent. 
Such notice shall state t.~e casis for the determir~t.ion. which shall be 
!i:-..al unless t~e !:;)idcer appeals t~e decision within :en ( lO) days of 
:-eceipt of :~e not. ice :y !.:1•1oK1na t~e County's Admir.ist.:ati •1e Appeals 
?:-ocedures as proviced in Sec:;on 6 of t~is Art.icle. 

:. :f, ~pon appeal. it is cet.ermined t~..at the decision of :~e Cour.t.y 
?'..!:-::-.as1nq >.aene ·o~as arbi ::-ar-1 or :acricious and :~e award !or the 
~ar-:i:".Jlar C~unty contract. :.:-.· quest.io.n has ~ot. !:een :Mde. :he sole 
:elief ava1lable to the bidder shall :e a findinq :~..at :he b!~der is a 
::spons1ble :::.caer :or -:~e :ount.•l cc~::-ac: :.~ ~esticn. -:..nere the 
:::o~arci has been made anci ;er:or:nanc~ has bequr.. :he .:~un:j• ~y ceclare 
:~e cont:-act ·:o1d upon a ::.nding :!".at this action is !.:1 :he best 
::'l~e rest. of the public. j.ihere a ccnt.ract. is declared •1oid. the 
~erforminq contractor shall be comcensated for the cos~ of performance 
·.;p to the t!.:ne of such declaration·. :n r.o event shall -:he ;erforn~ing 
:or.t:-ac-:.or be entit!ed :o los~ profits. 

Section 4. Protest of Award or Decision to Award. 

a. Any bidder or offeror ~Y protest the award or decision to award a 
contrac~ by submitting a protest. in writing to the County Purch.asinq 
Agent.. or an official desiq:'l.ated by the County of Fairfax. no later 
:~n ten (10) days after the award or the announcement of :he decision 
:o award. ~hichever occurs f!:-s~. Any potential bidder or offeror on a 
contract negotiated on a sole source or emergency basis who desires to 
;:-otest the award or decision to award such contrac~ shall submit such 
;rot.est in the same manner r.o later than ten days after posting or 
;ubl ication of the notice of such contract as provided in Article 2. 
Section l. However, if the protest of any actual or potential bidder 
or offeror depends in whole or in part upon inicnnation contained in 
~ublic records pertaining to the procurement :ransacticn which are 
subject to inspection under Article 2, Section 2n, then the time within 
which the protest must be submitted shall expire ten days after these 
records are available for inspection by such bidder or offeror under 
Article 2. Section 2n, or at such later time as provided herein. The 
written protest shall include the basis for the protes~ and the relief 
sought. The County Purchasing Agent shall issue a decis1on in writinq 
within ten (10) days of the receipt of the protest stating the reasons 
for the action taken. This decision shall be final unless the bidder 
or offeror appeals within ten (10) days of receipt of the written 
decision by invoking the County's Administrative Appeals Procedures as 
~rovided in Section 6 of this Article. 

:. · :! ;r1cr to award it. is Cetermined :ha~ ~~e :ec:.sion :o award is 
arbitrary or caprlclous. then the sola relief shall be a findinq to that 
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effect. The County ~~rchasing Agent shall cancel the ~reposed award or 
~evise it to comply wi~ the law. ::., after an award. it is ceter.mir.ed 
:~t an award of a cont=act ~as ar:it=a~J or capricious. :~en t~e sole 
~elief shall be as hereinafter :rovided. Where the award has been mace 
~ut performance has not eequn: t~e performance of :~e contract may be 
:eclared void by -:.~e County. ;.,11ere the award !-.as been :nade and 
;:er!ormance r.as !:equ:1., the County Purchasing Agent ~y ceclare the 
contract void upon a finding that this action is in ~he best interest 
of the County. Where a contract is declared voici., the performing 
contractor shall be compensated for the cost of perfor.mance at the rate 
specified in the contract up to the time of such declaration. !n no 
event shall the perfor.ming contractor be entitled to lost profits. 

:. ?ending !inal determination of a protest or appeal. ~he validity cf 
a contract awarded and accected in cood faith in accor~nce with this 
article shall ~ot :e affected :v ~~; fact that a protest or appeal r~s 
:een filed. 

•· ~.n award ~eed ~ot :e delayed :or ~~e period al:owed a ::icder or 
~::aror :o protest. but in t~e event of a t!:nely pretest., ~o further 
ac:~:.on to award the contract will be taken unless there is a written 
~etermlnation that proceeding without delay is necessary to protect the 
~ublic interest or unless the bid or offer would expire. 

Section 5. Contractual Disputes. 

a. Any dispute concerninq a question of fact as a result of a contract 
~lth the County which is not disposed of by agreement shall be decided 
~Y the County Purc:~4sing Agent., who shall reduce his decision to 
~r!ting and mail or otherwise forward a copy thereof to ~~e contractor 
~ithin thirty (30) days. The decision of the County Purchasing Agent 
shall be final and conclusive unless the contractor appeals within ten 
(10) days of receipt of the written decision by invoking the County's 
1\drninistrative Appeals Procedures as provided in Section 6 of this 
.~rtic:le. 

~ · Contractual claims., whether for money or other relief., shall be 
submitted in writing no later than sixty days after final payment: 
~owever. written notice of the contractor's intention to file such 
claim shall have been given at the time of the occurrence or beginning 
of the work upon which the claim is based. Nothing herein shall 
preclude a contract from requiring submission of an invoice for final 
payment within a cer~ time after completion and acceptance of the 
work or acceptance of the qood.s. Pendency of claims shall not delay 
?ayment of amounts agreed due in the final payment. 

Section 6. A~ministrative Appeals Procedures. 

The County Executive or·a desiqnee shall hear appeals of protests 
:o the County Purchasinq Agent • s decision for refusal tc allow 
withdrawal of bids., determination of nonresponsibili ty, protests of 
award or decisions to award. and appeals from decisions on disputes 
arising during the ~erformance of a contract. :he ~untr ~xec~~ive or 
a desiqnee shall provide for a hearinq, the opportunity to present 
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;>ertinent ir~ormation and shall issue a written decision containinq 
findings of facts. :he findir.as of fact shall be final and conclusive 
and shall not be set aside uniess the same are !:audulen~ or arbit:ary 
or capricious. or so grossly er:oneous as to i~ply bad !ai:~. 

Section 7. Exhaustion of Administrative Remedies. 

No bidder, offeror. :otential bidder or offeror. or contractor 
shall institute any leqai action ~til all aci-ninistrati·;e remedies 
available under :~is Article r.ave been exhausted and until statutory 
requirements have been met. 

Article 4 

Ethics in County Contracting 

Sect ion 1. General. 

a· :~e prov1s!o~s of :!'lis ar-::.c!e supplement. ::ut ~o ::ot ~upersece. 
o~her provisions of !aw includinc:, but not li:nl ted ::) :~e Virql:ua 
Conflic-: of !nterests Act. :~e 'iir;inia Goverr.'Tiental !:aucis ,\ct and 
Article 2 and 3 of O'.apter 10 of '!'i tle 18.2. 'l'he prov1sions of this 
article apply notwi thstandinc; :~e fact that the conciuc: c!escribed may 
!'lOt constitute a violation of the Virginia Conflict of :n:eres~s Act. 

b. No County employee having official responsibility for a procurement 
t:-ansaction shall participate in t~.at transaction on behalf of the 
County when the employee knows tl".a t: 

1. The employee is contemporaneously employed by a bidder, 
offeror or contrac:or involved in t~e procurement transac:!on; or. 

2. The. employee, the employee's partner, or any member of the 
employee's immediate family holds a position with a bidder. offeror. or 
contractor such as an officer, director, trustee, partner or the like, 
or is employed in a capacity involvinq personal and substantial 
participation in the procurement transaction, or owns or controls an 
interest of more than five percent; or, 

3. The employee. the employee· s partner, or any member of the 
employee's itmnediate family has a pecuniary interest arising from the 
procurement transaction; or, 

4. The employee, the employee's partner, or any member of the 
employee's immediate family is neqotiatinq or has an arrangement 
concerninq prospective employment with a bidder, offeror or contractor. 

Section 2. Solicitation or Acceptance of Gifts. 

No County employee havinq official responsibility for a 
procurement transaction shall solicit, demand, accept or agree to 
accept from a bidder. offeror. contractor or subcontractor any payment, 
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:oan, subscr!p~ion. advance, :eposi~ of money, serv1ces or an~hinq of 
~ore :ban nomir~l or mln!=al ?alue, presen~ or :romised, unless 
considera~ion of substan~ia~:i' eq\21 or qrea~er ·:alue is exc:O.anqed. 
:~e Cec.:~~y ::-.ay :-ecover :!:e ·:al~e of an~hir.q conveyed :.~ ·;iolat.ion of 
this section. 

Section 3. Disclosure oi Subsequent Employment. 

!lo Coun~y employee or :or:ner Count.? employee r~vi~q official 
:-esponsibili:y :or procuremen~ :~ansact.ions shall accept. employment 
~ith any bidder. offeror or cont.ract.or with whom t.r.e Coun:7 employee or 
:o~er Coun~y employee cealt. :.~ an official capac!:7 concerning 
?rocurement ::ansactions for a period of one year f~om :he cessation of 
:mployment. :y ~~e County cnless :~e C~un~y employee. or =~~er Cour.ty 
employee, ;rovides ~rittan ~otificat.ion ~o :he ~unt.7 ~rior :o 
:cmmencement o: employment :: :~At. :idder, offeror o~ cc~:~ac~or. 

Section -4. Gifts. 

::o :1dcer. :::e:.-o:-. ==~::-=.c-:o:- :::- zUI:cont:-ac:c:- ::::a-.. :::::e!' ·.;;on 
;,~·~ =.:unty employee !:avir.g official :-espons1!:ilitj• f:r a ?rocurement 
::-ansac:1on any ;ayment, :oar.. subscri~tion. advance. :eecs!: of money, 
serv1ces or anything of more than nominal •1alue, ~res en~ or :?remised, 
·~less consideration of substantially equal or ;reater ~alue is 
exctanc;ed. 

Section 5. Kickbacks. 

a· ~lo contrac:.or or subcont~ac:.or shall demand or receive !rom any of 
~is suppliers or his subcontractors, as an inducement !or :~e award of 
a subcontrac~ or order~ any payment, loan, subscri~tion~ advance, 
C.epos:. t of :noney, services or anything pres en~ or promised, unless 
conslderation of substan~ially equal or greater value is exerAnqed. 

:. ~Jo subcont:-aetor or supplier shall :nake, ~r o!!er :o :nake, 
~iekbacxs as descr1bed in t~is section. 

c. No person shall demand or receive any payment, :oan, subscription. 
advance, deposit of money, services or anythinq of value in return for 
an aqreement not to compete on a County contract. 

d. If a subcontractor or supplier makes a kickback or other prohibited 
payment as descri.b.ed in this section,. the amount thereof shall be 
conclusively presumed to have been included in the price of the 
subcontract or order and ultimately borne by the public cody and will 
be recoverable from both the maker and recipient. Recovery from one 
offendinq party shall not preclude recovery from other offending 
parties. 

Section 6. Purchase of Building Materials, etc., from 
Architect or Engineer Prohibited. 

!xcept in eases of emerqency, no buildir.q ~.aterials, su;:plies or 
equlpment for any builciinq or struc~ure constr'.lC~ed !:y or !or :he 
County shall be sold by or purchased from any person employed as an 
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:~dependen~ con~~ac~or by ~~e :oun~y ~o :u~ish architec~ural or 
:nq.:.neerinq serv1cesr :ue ~o~ :ons~~~c~ionr :or sue~ building or 
st~~c~ure~ or any par~~ersnip, associa~ion or corpora~!on i~ which such 
::c~itec~ or engineer ~4s a :ec~:.a~! i~~erese. 

Section i. Penalty for Violation. 

:he penalty for ~iolaticns of any of the provisior~ under Ar:icle 
- of ~!lis :esol u~:.on are ::ovic!ed i~ ~~e Code of Vi :-;:.n.:.a.. Sec~ ion 
::-ao. -

Article 5 

Suppiy ~ana~ement 

:~e :i:ec-:c: oi :.~e :~:::-.as:.~; =-~C: Supply :-'.a~.a;e~en~ .!.genc:t .:.s 
::s;or.s.:.ble :~r :~e ~~r.aceme~~ ~= ::: s~~~lies and =~:.=~en~ :xceot as 
~~=l~ced ty :or=4l ag~eemen~ =e~~een ~;e :~~~7 ~n~ ~~~er ;~lie 
:ocies. :~is :~c~:.~ces pu.bl.:.sni~c; a ca~alog of ::-:a~er:.als ~seci by the 
~un~j' ~ .:.~ven~ory managemen't of :onsumacle supplies r :ispOSl tion Of 
:axcess and surplus proper~y and the physical accounea.bili~7 of fixed 
assets. 

Section 1. Item Identification. 

a. ':'he Di rec~or of the ?urc!-.as 1nq and Supply ~.anagemen~ Agency will 
~stablish and ::~aintain a Cour.ty iden~ifica~ion number:.ng sys~em for 
::ems used. ':he sys~em.. Fairfax Couney Iden~ifica~ion ~umber (FC:N), 
:s based on the Standard :~dustrial C!assification <SIC) sys~em. A 
:atalog of rc:~·s will be ma1ntainea and pu.blishea. 

~. ':'he Director of the i='.lrchasinq and Supply Manaqemene Agency may 
~sta:lish a Committee on Staneardi:a~ion comoosed of such of:ic!als or 
~mployees of t!le County and o~her appropriate public bodies as he may 
:es1qnate. ':'he members of ~~e committee shall serve wi~hou~ additional 
:ompensation. 

:he duties of the Comm.:.:~ee shall be: 

l. C 1 ass if i cation. 'l'o classify all the supplies furnished to 
all using agencies. 

2. S t andardi za t ion. :o adopt as standards the m1n1.mum number 
of quantities .. s1zes, and •Jarieties of supplies consis~ene with the 
successful operation of the County government. 

3. Specification. :o work with the Director of the Purchasinq 
and Supply Management Aqency in preparing written speeifica~ions of all 
such standard supplies r adoptinq to the maximum ex~ent possible the 
s~andara specifications of other qovernmen~al jurisdictions and of 
~~t!cr~lly :-ecc;~:.:ed s~anear:i::.~; :c:ies. 

4. Estimates . ":o study ~he problem of es~imates of 
~equiremen~s in supplies and ccn~ractual services. and :o recommend to 
:~e Oireceor of the Purchasl.ng and Supply Managemene ~qency such r~les 
governinq 

452 



28 

esti~tes of needs as will best serve the interest of efficient central 
?Urcr~sinq without adding procedures burdensome to usir.q agencies. 

S • Purchasing Review. To recommend to t~e :irec~or of :~e 
?ur:~sinq and Supply Management Agency changes or ~~provements in t~e 
?Urc~~sing system of any kind and at any time. 

d. The Director of the Purchasing and Supply Management Agency and :he 
Committee are authorized to make use of the County's staff and 
tecr.nical facilities in the development of specifications and in the 
testing of supplies received under the standard specifications, and to 
arrange for the testing of supplies through the facili~ies of reputable 
test1ng laboratories. 

Section 2. Inventory Management. 

a. ':'he Director of the ?ur:r.asir.g and Supply ~.ar.aqement Agency is 
~es;ons1ble for tr.e follow1ng: 

Operation of the County Consolidated Warehouse wn1c~ se~Jes as 
-:~e central rece1ving point for supplies and equipment and provides 
temporary storage and distribution of the supplies and equipment to all 
County agencies. The Warehouse may be used as the storage point for 
goods on consignment !rom other agencies. 

2. Operation of the County Central Store for common use items. 

3. Managing the systems contract for delivery of office supplies 
to County agencies. 

b. The Director of the Purchasing and Supply Management Agency shall 
exercise oversight responsibility over all County warehouses and 
storerooms. He shall prescribe the procedures to be observed by usinq 
agencies in receipt, storage, issue and stock control of supplies. 

Section 3. Excess and Surplus Property. 

a. 'l'he Director of the Purchasing and Supply Manaqement Agency is 
:-esponsible for: 

l. Redistribution of serviceable excess equipment. 

2. Management of-~ecyclable material contracts. These contracts 
involve disposal of scrap metal, paper, waste oil. scrap tires, wasta 
silver, etc. 

3. Disposal of surplus County and Schools personal property 
through sealed· bid, auction or fixed-price sale. Some equipment may 
also be disposed of by junkinq, sale as scrap metal or 
cannibalization. Sale of surplus personal property shall be bas~d 
wherever feasible on competitive bids. If the amount of the sale 1s 
estimated to exceed $5.000, sealed bids shall, unless the Board of 
Supe~Jisors shall ;rovide otherw1se. be solici~ed by ?ublic notice 
inserted at least once in a newspaper of countywide circulation and at 
least five calendar days before the final date of submitting bids. 
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4. Disposal of confiscated or abandoned proper~7 in the hands of 
t~e police in accordance with c~~gter 2, Article 2, Section 2-2-2 and 
Sec~ion 2-2-3 of ~e County Code. -

:,. '!'he Board of County Supervisors may donate surp!~s County property 
~o charitable ana other noncounty acti•.rities ...,here appropr:.ate, :he 
Director of the Purcr.asing and Supply Management ~qency will evaluate 
the request for conation and determine that the :-equested item is 
surplus, i.e. it is not needed by any County agency. Other factors to 
be considered in the evaluation are availability of the requested item, 
serviceability, compatibility to the intended use, and potential 
benefit to the County. Public relations and 900a will are valid 
benefits. ':he Di:ector of t."le Purcl".asinq and Supply ~nagement Agency 
will provide his evaluation and recommendation to the County Executive 
:or forwarding to the Board for approval as appropriate. 

c. Count? employees and members of their i:nmediate family are ~ot 
eligible :o cuy surplus County personal property ::-om ~~e County, 
~xcept ~Mere ~~e :roper~7 :s offered .to ~~e ;e~e~al :~li: on a 
::.xed-price tas1s or sold througn a third party. 

Section 4. Property Accountability. 

a. ':he Director of the ?ur:::-.asing and Supply !-!anagement Aqency is 
:esponsible for: 

1. Maintenance of the County and School Eoard fixed assets 
accountability program. 

2 · Conducting physical inventories and updating all fixed asset 
accounts. 

b. County agencies are required to conduct a physical inventory of 
their fixed assets once a year. Fairfax County Public Schools shall 
:onduct biennial inventories. 

c • Property offered as a donation to a County Aqency which exceeds 
S300 in value may be accepted only after approval by the Director of 
the Purchasing and Supply Management Agency. Requests for approval 
must be in writing and contain an estimate of the fair market value of 
the property, condition of the property, and describe any future 
maintenance requirements. Once accepted, donated property will be 
included in the property accountability proqram. 

A Copy Tes~ee: , 
lr. .... .-· .. 

"1 ( f {1 i''-<" · ;_j_ ~.: .Q.Y' v' · " · 
. ~- 1: 

Nancy 'l•hrs 
Clerk to the Board of Supervisors 
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VIRGINIA: 

"c. \.I:. I V 1:. D 
•· tt City Attorney 

Jtll I l988 

$,./k~~ .eY ~~JJk~ ~ £8~~~ 
~.eY~~ Monday .&.. 27th ~.eY June, 1988. 

City of Roanoke, Appellant, 

against Record No. 850948 
Circuit Court No. CHY84-0578 

Bennett E. Early, Jr., Appellee. 

Upon an appeal and 
suspension of judgment from a 
judgment rendered by the 
Circuit Court of the City of 
Roanoke on the 29th day of 
August, 1985. 

Upon consideration of the record, the briefs, and the 
\ 

arguments of counsel, the Court is of opinion that there is error 

in the judgment of the circuit court. 

When, as here, there is no sufficient showing of bias or 

improper conduct, neither the structure of the panel which heard 

the appellee's grievance nor the procedure it followed violated the 

appellee's due-process rights. See Hladys v. Commonwealth, 235 Va. 

145, 366 S.E.2d 98 (1988). Accordingly, the Court reverses the 

judgment based upon the appellant's assignments of error. The 

decision of the grievance panel is reinstated, and final judgment 

is entered here. 

The decision of the circuit court with regard to the 

remaining questions raised upon this appeal is final and not 

appea~able. Code §§ 15.1-7.2 and 2.1-114.5.1 E1 City of Danville 

v. Franklin, 234 va. 275, 361 S.E.2d 634 (1987). Accordingly, this 
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c lacks jurisdiction to consider the appellee's assignn 

.)Ss-error. 

This order shall be certified to the said circuit 

A Copy, 

Teste: 

David B. Beac 

By: . 
t;/I.Q.~ 

Deputy Clerk 
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284 Early'· City D/ Roanoke 

CIRCUIT COURT OF THE CITY OF ROANOKE 

Bennett E. Early, Jr. 

v. 

City of Roanoke 

Case No. (Chancery) 84-0S78(C) 

HE~DNOTE: In a heor!ng br jore a city grievance panel. due 
process. which includes tl:~ notion of appearances of propriety, 
is denied a grievant Yvhen the city attorney acts as counsel for 
the city in a partisan capacity while his chief assistant sits 
with and advises the panel and joins them during their private 
deliberations even though not Dctively participating in their 
decision. 

By JUDGE JACK B. COULTER 

April S, 1985 

In reviewing [the] cross motions for summary judgment, 
I do not believe the record is ripe for final resolution 
without a more detailed Stipulation or Facts or an eviden­
tiary hearing on the issues remaining that concern me. I 
am satisfied from the existing record that the City's 
procedure did not violate the state statute; that the 
City's method of rotating its panel members was not impro­
per; and that any claim of undue partiality or impropriety 
because of the suggested relationship between panel member 
Browning and the City's primary witness Jobe is not of 
sufficient magnitude to warrant appellate interference. A 
process or limited voir dire would have cured Early's 
complaint on this latter point, which was not sought 
at the hearing. 

The only issues on which I believe the record is 
incomplete rei ate to the propriety of the City Attorney 
representing the City's interest at the bearing while, 
at the same time, an associate in the City Attorney's 
office was advising the panel. The record should disclose 
who the associate city attorney was; where he sat during 
the hearing, or hearings, and for how long: how and to 
what extent he participated in the bearing or hearings; 
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when, how and to what extent objection miaht have been 
made; and to what extent the hearing was open to the 
public. A diagram showing the location of all parties, 
their attorneys, and the panel would be helpful. 

The only other issue that remains unresolved in 
my mind is the propriety of two city employees being 
panel members in the first place. Is the record complete 
from an evidentiary point of view on this issue? 

On both these last-mentioned questions I would invite 
further briefing. Why, I would ask Mr. Bonney, is not 
the reasoning of Judge Michael in Breitling v. Solenberger, 
585 F. Supp. 289 (W.D. Va. 1984), dispositive? How do 
you argue around it? What authorities to the contrary 
can you cite? And, assuming you did not make timely objec· 
tion with sufficient specificity, bow do you overcome 
the contemporary objection rule? 

On the other band, Messrs. Lawson and Cromer are 
encouraged to develop their arguments further. It is 
offensive to me as a matter of fundamental principle 
for a participant in any hearing to also be a part of 
the team charged with resolving the matter in dispute. A 
batter does not call his own balls and strikes. 

May 31, 1985 

Bennett E. Early, Jr., a former police officer of 
the City of Roanoke, has brought this bill in chancery 
against his former employer, the City of Roanoke, claiming 
that be was illegaiiy and improperly terminated on May 
12, 1984, as a police officer by a arievance panel of 
the City's Personnel and Employment Practices Commission. 
Both parties filed motions for summary judgment, orally 
argued their respective positions on March 29, 1985, 
and submitted briefs in further advance of their conten· 
tions. By opinion Jetter of April 5, 1985, most of the 
complaints raised by Early were dismissed, the Court 
deciding that the City's procedure did Dot violate the 
State statute in the particulars specifically urged by 
the complainant; that the City's method of rotating its 
panel members was not improper; and that any claim of 
undue partiality or impropriety because or the suggested 
relationship between the chairman of the panel, Bobby 
Browning, and Lt. Jobe, the City's primary witness, was 
not of sufficient magnitude to warrant court interference. 
Such claimed friendship could ba ve been exposed by a 
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286 Early '· City of Roanoke 

limited voir· dire of the panel which, the Court suggests, 
should be routinely made available in future hearings. 

Procedural due process as to the propriety of the 
City Attorney advocating the City's interest in parti­
san posture while, at the same time, his chief assis· 
tant is advising the panel, even joining with them in 
their private deliberations, is the primary issue remain­
ing. Whether or not two City employees should serve as 
members of the nine-member panel is an associated question 
raised by the Court. Additional evidence on these points 
was solicited and submitted at an evidentiary hearing 
on May 1, 1985. And additional briefs on these questions 
have also now been presented. 

Neither the merits of the panel's decision nor the 
fundamental integrity of the City Attorney, Wilburn C. 
Dibling, Jr., and his assistant, William X. Parsons, 
or members of his staff, is at issue. The primary concern 
of the Court is the propriety of one's partner actively 
and openly serving as an advisor to a quasi-judicial 
body that is hearing a dispute in which he is a partisan 
advocate. 

The same concern is addressed in Mr. Dibling's Inter­
department Communication of May 9, 1979 (Exhibit C), 
in which he states: 

It is most important that the Office of the 
City Attorney not have a conflict of inter· 
est in adversary matters before the Commis­
sion. The A tton:ey who advises the Commission 
or a panel thereof is a neutral party performing 
a quasi-judicial function. An attorney presenting 
a case on behalf of the Administration is an 
advocate; it is his role to sustain the action 
of the Administration. Both roles are vitally 
important. Of course. it would be D conflict 
of interests Dnd ll violation of the Canons 
of Ethics for the same Dtlorney to Ddvise the 
Administration Dnd the Commission in the same 
matter. (Emphasis added). 

If, as the City Attorney concedes, it would be impro­
per Cor the same attorney to advise the Administration 
and the Commission in the same matter, it would seem 
axiomatic that a junior partner or chief assistant should 
Dot advise the decision-making body when his senior is 
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advocating the cause or one or the participants. The 
case of Brownlee "· Williams, 212 S.E.2d 359 (Ga. 1975), 
cited by Mr. Dibling in his Interdepartment Communication 
as approval for this procedure, did not actually condone 
it, the Court only holding that the record in that case 
did not show any prejudice to the discharged employee. 

Mr. Dibling further recognizes the same concern 
that disturbs the Court when he continues: 

In order to preclude any conflict or appear­
ance of impropriety, Mr. Parsons has been as· 
signed to serve as counsel to PEPC on a permanent 
and regular basis. 

But how does such assignment •on a permanent and 
regular basis" remove the appearance of impropriety? 
This must be the "Chinese Wall"1 to which the defendant's 
attorneys have referred in their argument. But no amount 
of internal direction, staff discipline, screening proce· 
dures, noble motive or worthy objective, which by nature 
would not be particularly public, could possibly overcome 
the understandable suspicions and doubts a bout basic 
fairness when one contestant sees his opposing counsel's 
chief assistant not only advising the ultimate decision· 
maker but actually sitting on the bench with them and 
being closeted with them during the privacy of their 
deliberations. 

It is difficult to penetrate so well written a brief 
as that submitted by the defendant, but the point at 
issue, at least the one most compelling to the Court, 
is that of appearances. It is the appearance of propriety 
that is as fundamental to the notion or due process, 
or should be, as the reality of impropriety. For at stake 
is public confidence in the delivery of justice, whether 
in a judicial or quasi-judicial setting. 

1 Tbou1h the &erma •ICJ'MzU.D(' and •chin ... W aJJ• .,.. qnoDymoUJ, u foot­
Doted iD the Note, •Tht Future of the ChineN Wall Defenae to ViearioUJ Dilquali­
fication of a Fonner Government AUomey'1 Law Firm• S8 Wuh. ~Let L. Rev. 151, 
112, n. I (1D81}, the tame anicle nota that the dectivenUI of the Cbinue 
Wall'• KI'Mninl and It• appropriaten.., an aubjecu of eontinuinr debate. The 
KH-eninl pro(.., IUIIUted in order to make the Chinae Wall theory acceptable 
contemplata an ouuide monitori one limply doa not ICI'MJl ODeNln 
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288 Early '· City of Roanoke 

As noted in Withrow '· Larkin, 421 U.S. 35, 43 L.Ed.2d 
712, 95 S.Ct. 1456 (1975): 

A fair trial in a fair tribunal is a basic 
requirement or due process. This applies to 
administrati-ve agencies which adjudicate as 
well as to courts. (Emphasis added). 

The theme of the thought is codified in Canon 9 
of the Code of Professional Responsibility: •A Lawyer 
should avoid even the appearance of Professional lmproprie· 
ty.• If individual members of the legal profession, then, 
are directed to avoid the appearances of impropriety, 
are the standards of our government to be less? It would 
be totally unheard of for one law partner to advise a 
decision-making body charged with deciding a case in 
which another partner was actively pursuing the interests 
or one of the litigants. Are the ethics of governmental 
activity any less than the private sector? Is it too 
•pristine•2 to insist that in a judicial setting one 
advocate's partner does not sit at the judgment seat 
nor go to the jury room with the jury? 

As expressed by Justice Frankfurter in Offutt '· 
United States, 348 U.S. 11, 99 L.Ed 11, 16, 75 S.Ct. 
11 (1954): 

These are subtle matters, for they concern 
the ingredients of what constitutes justice. 
Therefore justice must satisfy the appearance 
of justice. (Emphasis added). 

Or as noted by Justice Powell in Carey v. Piphus, 
435 U.S. 247, 262, SS L.Ed.2d 252, 264, 98 S.Ct. 1042 
(1978): 

a purpose or procedural due process is to convey 
to the individual a feeling that the government 
bas dealt with him fairly . 

J Judp Michael wrote lD Breitlina Y. Solenberpr, us r. Supp. 28; (W .D.Va. 
1N4), m holclin1 that a Macher wu DOt denied due procaa on the around that 
the tame &Uome)' who npNNnted the 1uperintendent '• caM for dilmiual acted 
u &dvilor to the 1chool board u •ell: •due procaa hu never dema.ndtd a •pm­
tme• aepa.ration or adjudicatory and inv .. tiptory functiona.• 
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In all candor, objectivity and honesty, how can 
one seriously contend that the appearance of justice 
has been satisfied when one's opposing counsel bad his 
associate at the seat of judgment and in the chambers 
of decision? How under such circumstances and atmosphere 
can a feeling of fair dealing be conveyed to an individual 
seeking relief that is in strenuous dispute? 

It is a terribly presumptuous trial judge who, in 
the face of some of the authorities urged upon him and 
knowing the caliber of the personnel involved, contends 
that his function includes correcting a practice through 
this individual case that simply should not be permitted 
to continue. A procedure that permits a junior member 
of the City Attorney's Office to sit with the judges, 
as if he were one, in judgment of a case in which his 
senior, who controls in large measure his professional 
career, represents one of the contending parties cannot, 
in good conscience, be condoned. And to so into the jury 
room, to be closeted in private with the decision-makers 
in a case in which his superior has urged a certain result, 
cannot help but create the impression, irrespective of 
bow impenetrable the Chinese Wall may have been construct· 
cd, that one side has an •inside" influence over the 
other. To give the judicial stamp of approval to this 
practice, when courts are or should be concerned not 
only with concepts of due process but with the value· 
setting impact of their dccisions3, is a result intolerable 
and unacceptable to this Court. 

The defendant urges that no prejudice has been shown 
nor contemporaneous objection made which under certain 
principles would carry the day. But if what we arc con· 
cerned about is the appearance of propriety whether one 
is in fact actually prejudiced really bess the question, 
which is the holding in Carey, supra: 

Because the riaht to procedural due process 
is •absolute• in the sense that it docs not 
depend on the merits of a claimant's substan­
tive assertions. and because or the importance 

1 See Jerry L. Muhaw, •Due Proceu in the Admllliltration State• (Yale 
Vniverait)' Praa, 1N5), ill which Muhaw arrua for an approach that illtecnt .. 
1ubltantive procedural ri&ht1 aocl the inherut))' value-cnatmc role of the coun. 

463 



II! 

II ,,. 
li .. 
I' u: 

": 
l; . 
ll . 

'': II 

1: . 
c~ 

. " . . r.. 
Ill I 

II! 

·-= (~ 
It ,,. 
" .r.: 
r· 
•••• 

290 Early v. City of Roanoke 

to organized society that procedural due process 
be observed, (cases cited), we believe that 
the denial or procedural due process should 
be actionable for nominal damages without proof 
of actual injury. 

But the City argues that there is no feasible alterna· 
tive; that the City Code requires the City Attorney to 
give legal advice to its boards and commissions; and 
that to require outside counsel would impose too heavy 
a burden to resolve a matter that could have been heard, 
as far as due process is concerned, by the City Manager 
himself or one of his departmental heads. There are, 
however, clearly acceptable alternatives; the requirement 
to serve as legal advisor does not demand the City Attor· 
ney's presence at contested hearings or in a jury room. 
If his role is so passive, if all evidence is admitted 
anyway, as the City argues, then his attendance is really 
not needed. He can advise when asked, as the Commonwealth 
Attorney does at Grand Jury proceedings, but he does · 
not have to be present in order to perform the function 
contemplated by the Code. Outside counsel, hence, would 
not be required. And the suggestion that the City Manager, 
or one of his lieutenants, could have handled the matter 
as far as due process is concerned is quite beside the 
point. The statutes no longer permit such Victorian prac· 
tice; grievance procedures are the rule of the day. 

As to the other issue of whether or not two City 
employees should be members of the nine-member City grie· 
vance panel, the defendant in its last brief has miscon· 
strued the Court's previous ruling. This precise point 
was not addressed in the letter opinion of March 2S, 
198S. The Court ruled that the City's grievance procedure 
did not violate the State statutes and that the City's 
method of rotating its panel members were not improper, 
but both of these rulings were made in the context of 
the complainant's arguments. The complainant had urged 
most strenuously that the State grievance procedure affir· 
matively provided the srievant with the right to select 
a member of the panel and that thereafter the srievant's 
selection and the employer's selection would choose a 
third member, which is precisely the requirement of Section 
2.1·114.S:l(D)(4) of the Code of Virginia. The City was 
able to establish that its procedures which predated 
the State's requirements had been expressly approved. 
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The complainant had also argued that the City's own proce· 
dures required the panels to serve on a rotating basis 
which was not respected in this case. Again, the City 
successfully rebutted this position. But the issue of 
whether or not two City employees should be permitted 
to sit on a panel in judgment of the actions of their 
employer was not considered. 

Section 2-83(b) of the Code of the City of Roanoke 
provides that City Council •shall ensure that. • • at 
least two (2) members (be) from the classified service 
of the City." This requirement may have been, and probably 
was, well-intentioned, the apparent objective being to 
have City employees available to •represent" the interests 
of a grievant, to give the employees a •voice" on the 
commission, and to satisfy any desire for peer presence. 
But how naive can we be? Such a person as a prospective 
juror, an employee of one of the parties, would be struck 
for cause without question, quarrel or quibble. We are 
concerned here, as stated in the City Code, that "the 
Commission members shall have those characteristics of 
open-mindedness and fairness required to fairly and impar· 
tiaiiy hear and resolve differences.• But such legisla­
tive platitude must amount to more than words. The indivi­
dual members of this commission may well be as open-minded 
and fair as the nature of man might permit, but once 
again the appearances of the matter rise to transcen­
dent importance. A decision-making tribunal, even one 
of administrative function, simply should not include 
members whose loyalties, conscious or subconscious, arc 
tilted toward one on the competing parties. As noted 
by Paul A. Freund, testifying before Congress on legisla­
tion to protect the independence of the special Watergate 
prosecutor on November 7, 1973: 

{T}he problem inheres in institutional arrange­
ments. That is why we ba ve conflict-of -interest 
Jaws, not that someone appointed Secretary 
of the Treasury or Attorney General cannot 
be trusted, but that he must be above suspicion 
and that his judgment must not be deflected 
one way or the other by being put in what may 
appear to be D compromising position of con­
flicting loyalties. It is just as bad for a 
man of honor to lean over backwards to avoid 
the imputation of bias as it is to be actuaiJy 
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biased so Car as these important functions 
in the administration or justice are concerned 
• • • • The problem is to arri'e at an institu­
tional arrangement that is not dependent on 
confidence in the individual. (Emphasis added). 

The problem is, as Freund concludes, to arrive at 
an institutional arrangement that is not dependent on 
confidence in the individual. That is why we are a sovern· 
ment of laws and not of men. And that is precisely what 
we have here, an institutional arrangement, however well· 
intentioned, that depends entirely on the nobility of 
individual character. A City employee, bearing all types 
of intrafamily sossip at coffee breaks, employee meetings 
or Christmas parties, dependent on so many fellow employees 
and department heads for favorable response to his employ· 
ment needs, and presumptively Joyal and dedicated to 
the hand that feeds him, simply should not be put in 
the position where his judgment may be deflected because 
of conflicting loyalties. AJJowing a City employee to 
sit in judgment in a judicial setting in which his employer 
is urging a certain result simply docs not give a srievant 
the proper process that is his due . 

In conclusion, then, procedures which permit the 
City Attorney through one voice to sit with the judges 
and attend their private deliberations in resolving a 
dispute in which another voice has urged a particular 
result and which further allow City employees to be part 
of the tribunal deciding cases in which their employer 
is a contending party are simply too offensive to the 
appearances of fair play and due process to receive the 
approval of a court of justice. Such procedures are not 
in keeping with the hish standards or excellence in all 
matters to which this City is so firmly committed. Accord· 
ingly, this case is remanded for a rehearing to be conduct· 
ed in keeping with the principles herein set forth . 
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C0MM0NWtAL THOr VIRGINIA 

(OtJNT't. OF FAIRF,\X 
•100 CMAIN BRIDGE ROAC 
FAIRFAX, \'IAGINIA 22030 

OFFICE OP TBE COUNTY EXECUTIVE 

May 25, 1990 

Francis J. Pelland 
Sadur, Pelland & Rubinstein 
2000 L Street, N. w., Suite 612 
Washington, D. C. 20036-4993 

Re: Woodley Hills Estates Redevelopment Project, 
Phase I, Project f3836, w. M. Schlosser Co., Inc. 

Dear Mr. Pelland: 

I have reviewed the extensive record of pertinent 
information regarding the referenced claim filed by the 
w. M. Schlosser Company (the contractor). 

On March 6, 1990, at the onset of the hearing, it was 
agreed by both parties that the issue for resolution was 
singular, that issue being the right of compensation above 
bid price for the removal of unsuitable material and 
replacement with suitable material. The Department of 
Housing and Community Development (the owner) stated its 
position, that the base bid price was inclusive of all 
costs of the construction to be completed in the Woodley 
Bills Estates project. 

Item A/20 on page Al2 of the Instructions to Bidders 
describes the detailed bid breakdown. Section B describes 
the procedure for payment for suitable material 
excavations, a description of unsuitable material, and 
materials to be used in determining the quantities of 
unsuitable material removed from the site. It also 
addresses the replacement of the material with suitable 
material. The owner's field representative is to measure 
and affirm the amount of materials removed and/or 
replaced. This information to be forwarded so that the 
engineer and owner shall be kept informed weekly of 
costs. The payment for these costs shall be on a unit 
price basis reflected in the bidders Schedule of Values. 
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May 25, 1990 

Francis J. Pelland 
Sadur, Pelland & Rubinstein 

Re: Woodley Hills Estates Redevelopment Project, 
Phase I, Project t3836, w. M. Schlosser Co., Inc. 

The issue for resolution is whether or not there is a 
separate payment required outside of the base bid, or is 
the sum of the base bid inclusive of all costs. The 
owner's position is that the $3.192M base bid was the 
total amount of. monies required to complete the project as 
specified by the owner. The contractor states that the 
$3.192M did not include the removal and replacement of 
soils and that the cost was supplemental to the base bid. 
Examination of all submitted documents, a review of 
testimony, and the various legal arguments taken have led 
me to conclude that the base bid of $3.192M did not 
include the costs incurred by the contractor for the 
removal of unsuitable soils and their replacement. The 
contractor is entitled to compensation for that cost above 
the base cost for the project. 

Items submitted to the record reflect a history of the 
project back to 1981. At that time, the Department of 
Housing and Community Development had acquired the 
services of Law Engineering Testing Company. Their 
purpose was to explore the soils of the Woodley­
Nightingale Mobile Home site to determine buildable areas, 
soil conditions, etc. Extensive borings were conducted 
which provided a preliminary and broad-based determination 
of soil conditions that had a direct relationship to 
buildable areas. 

In 1987, La~ Engineering was again asked to conduct 
further exploration of soil conditions at Woodley Hills. 
Additional test borings were conducted revealing the 
presence of unsuitable soils which would necessitate their 
removal in order to safely construct new facilities. The 
nature of the soils involved were broadly represented 
throughout the entire project, the exact depths being 
inconsistent. The magnitude of the amount of soils 
necessary for the removal and replacement could not be 
precisely determined based upon available information. 
The only way to deal with the issue, therefore, became the 
process as was instituted between the contractor and the 
owner's representative. As the unsuitable material was 
removed, it was measured and as it was replaced with 
suitable material, it was also measured. The contractor 
would then be compensated based on his unit price under 
the Schedule of Values. 

469 



• Page Three 

May 25, 1990 

Francis J. Pelland 
Sadur, Pelland & Rubinstein 

Re: Woodley Hills Estates Redevelopment Project, 
Phase I, Project 13836, w. M. Schlosser Co., Inc. 

Information contained in the submittals indicates that the 
contractor is entitled to approximately $634,437. The 
owner and the contractor should review the previously 
submitted data and determine the accuracy of the sum as 
stated by the record. 

:~~~ D~~County Exeeut~e 
for Public Safety 

cc: Walter D. Webdale, Director 

VCC: 
Dept. of Housing & Community Development 
Dennis R. Bates, Assistant County Attorney 
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COMMONWEALTH of VIRGI~liA 
DEPARTMENT OF GENERAL SERVICES 

DIVISION OF PURCHASES AND SUPPLY May 24, 1990 

Mr. Dennis Bates 
Assistant County Attorney 
Fairfax County Attorney's Office 
4100 Chain Bridge Road 
Massey Building, lOth Floor 
Fairfax, VA 22030 

Dear Mr. Bates: 

805 EAST BROAD STREET 
POST OFFICE BOX 1199 

RICHMOND, VIRGINIA 23209 
(804) 786-3842 

The copy of the Virginia Procurement Law Study Final Report dated 
November 1, 1980 furnished you by the State Division of Purchases 
and Supply I reproduced from an original copy on file in this 
office, and I certify that the document is a fair and accurate 
copy of the original. 

Sincerely, 

i~~K~~c9'~ 
Secretary to the Director 

cc: Donald F. Moore, Director 



·~ 

Office of the Secretary of Administration and Fin.-.ce 
Ninth Street Office Building 
Richmond, Virginia 23219 
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VIRGINIA PROCUREMENT LAW Sl ... JY 
ADVISORY COMMIITEE 

Edward V. Allison, Jr. 
Vice President, First and 

Merchants State Bank 
Fredericksburg, Virginia 

Thomas M. Deadmore 
Purchase Manager, Division 

of Purchases and Supply 

Edward A. House 
Director of Purchasing and 

General Services 
Department of Health 

Harold C. King 
Commissioner 
Department of Highways and 

Transportation 

Robert C. Lee 
Former Purchasing Agent 
City of Petersburg 

T. Ashby Newby 
Former Director of 

Administration 
Department of Highways and 

Transportation 

Cordell M. Parvin, Esq. 
Rocovich, Dechow, Parvin 

and Wilson 
Roanoke, Virginia 

J.D. Sims 
Purchasing Agent 
University of Virginia 

Kerrin A. Strong 
Former Chief of Management 

Support 
Office of Procurement and 

Production 
Defense General Supply Center 

Sidney L. Wells 
Assistant Director 
Division of Purchases and 

Supply 

Robert P. Kyle 
Director 

Virginia Procurement Law Study 

H. Douglas Hamner, Jr., Chairman 
Director, Department of General Services 
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J. Stuart Barret 
Director, Division of 

Engineering and Buildings 

David H. Driver 
Assistant Director of 

Purchasing 
Philip Morris, Inc. 

Dr. James B. Kenley 
Commissioner 
Department of Health 

D. Patrick Lacy, Jr., Esq. 
Bell, lacy and Baliles 
Richmond, Virginia 

Donald F. Moore 
Director, Division of 

Purchases and Supply 

Bernard L. Overton 
Director of Auxiliary 

Services 
Department of Alcoholic 

Beverage Control 

Paul N. Proto 
Director. Administrative 

Services and Purchasing 
Henrico County 

Edward V. Stover 
Manager, Work Management and 

Quality Control 
Blue Cross-Blue Shield 

Joseph T. Warren 
Director of Administration 
Department of Highways and 

Transportation 

Archer L. Yeatts, Jr. 
Commissioner 
Department of Alcoholic 

Beverage Control , 
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COMMONWEALTH of VIRGINIA 
Department of General Services 

IDI tamt STReET OA=ICE BUIL.DtNG 
~023119 

Cil)4) 716-3'311 

Due to your personal or organizational interest 

in this study, a copy of the final Study Report is 

transmitted. 

di. 

Attachment . -

' 
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VIRGINIA PROCUREMENT LAW STUDY 

FINAL REPORT 

.. 

ERRATA SHEET 

Page 3, left column, next to last paragraph, 5th line -
~he word "is" should be "to.• 

Page 51, Sll-69, second paragraph of the Commentary, 7th 
line -The word "good" should be "goods.• 

Page 56, under Sll-77, the one line Commentary should read 
•This is the complement to Sll-75." 

Page 77, paragraph 8, last line, "33.1-198" should read. 
•)J.l-189." 
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COMMONWEALTH of ·viRGINIA 

Charles B. Walker 
Secretarr of Aamonistration anCI F•nance 

Office of the Governor 
Richmond 232.19 

October 31, 1980 

The Honorable Stanley c. Walker, Chairman 
General Laws Committee of the Senate 
Post Office Box 11266 
Norfolk, Virginia 23517 

The Honorable Thomas W. Moss, Jr., Chairman 
General Laws Committee of the House of Delegates 
1505 First Virginia Bank Tower 
Norfolk, Virginia 23510 

Gentlemen: 

Pursuant to Senate Joint Resolution 148 agreed to by the 
General Assembly in its 1979 session, I transmit the final re­
port of the Study of Virginia Procurement Law. The Advisory 
Committee or Task Force established in 1979 was chaired by 
the Director of the Department of General Services and com­
prised of members representing the private sector, as well as 
Federal, State, and local governments. The study was under 
the direction of Robert P. Kyle, former Assistant Attorney Gen­
eral and Acting Director of the Division of Purchases and Supply 
during 19 79. 

The Advisory Committee has carefully reviewed our existing 
statutes and evaluated these with respect to requirements for 
the handling of Federal grants, the statutes of other states, 
the provisions and recommendations of the Model Procurement Code 
as approved by the American Bar Associatio~, and certain charter 
provisions applicable to local governments in Virginia. tPe ~o­
posed legislation contained in this report would repeal certain 
existing State law and put in place general law applicable to pro­
curement by the State, as well as its political subdivisions. The 
proposed legislation is sufficiently specific to require proper 
procurement procedures but also reasonably flexible to afford lo­
cal governments the opportunity to structure their detailed pro­
curement procedures to meet their specific needs. 

I commend this study for your serious consideration in en­
acting the proposed legislation to modernize and broaden the 
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The Honorable Stanley c. Walker 
The Honorable Thomas W. Moss, Jr. 
Page Two 

procurement laws of this Commonwealth consistent with the 
requirements of present day procurement for governmental enti­
ties. 

yours, 

6 
di 

cc: The Honorable John N. Dalton 
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SENATE JOINT RESOLUTION NO. 148 

Pro'llidingfor Q study of the StQte procurement/Qws under the direction of the ChQirmen 
of the Commi11ees on GenerQ/ LQws of the Senatt Qnd House of DelegQtes. 

Agreed to by the Senate, February 21, 1979 
Agreed to by the House of Delegates, February 19, 1979 

WHEREAS, substantial funds are expended each year by the Commonwealth and her 
political subdivisions on the acquisition of construction, services, printing and supplies; and 

WHEREAS, efficient procurement of these items results in significant savings to the 
people of this Commonwealth; and 

WHEREAS, public confidence in the efficient, impartial, and professional procurement of 
these items is essential; and 

WHEREAS, no comprehensive study of the procurement laws of this Commonwealth, 
which are scattered throughout the Code of Virginia, has ever been undertaken to ensure that 
these objectives are attained to their fullest extent under Virginia law; now, therefore, be it 

RESOLVED by the Senate of Virginia, the House of Delegates concurring, That the 
Secretary of Administration and Finance is requested to form a Task Force composed of ap­
propriate public officials and employees to undertake a study of the public procurement laws of 
Virginia. 

The Secretary shall coordinate the development of the study with the Chairmen of the 
Committees on General Laws of the Senate and House of Delegates and shall consider and 
report to the Committees on General Laws of the Senate and House of Delegates on the 
desirability or feasibility of public contract legislation applying uniformly to the State and 
cities, counties, and other political subdivisions. It shall evaluate current and proposed 
procurement legislation in light of requirements for the handling of federal grants. It may 
compare the Virginia law with legislation adopted in other States and with the Model 
Procurement Code approved by the American Bar Association. The Secretary shall also 
coordinate his studies with and cooperate with the Joint Subcommittee to study the selection 
process for architects and engineers for capital projects for the State and its political sub­
divisions to avoid any duplication of effort and to insure a full and complete inquiry into the 
selection process. 

All State agencies and political subdivisions shall cooperate with the Task Force in its 
study. 

The Task Force shall make an interim report to the Committees on General Laws of the 
Senate and House of Delegates, not later than December one, nineteen hundred seventy-nine, 
and a final report no later than November one, nineteen hundred eighty, whereupon the Task 
Force's existence shall terminate. 
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Introduction 
A study of the laws on public procurement in Virginia 

was authorized by Senate Joint Resolution 148, adopted 
at the 1979 Session of the General Assembly. That 
resolution directed the Secretary of Administration and 
Finance to establish a Task Force which would consider 
and report to the Committees on General Laws of the 
Senate and House of Delegates on the desirability or 
feasibility of public contract legislation applyins 
uniformly to the State and cities, counties, and other 
political subdivisions. It would evaluate current and 
proposed procurement legislation in light of 
requirements for the handling of federal grants. It 
would compare the Virginia law with legislation 
adopted in other stites and with the Model Procurement 
Code approved by the American Bar Association. The 
resolution required an Interim Report by December 1, 
1979', and a Final Report by November I, 1980. 

Across the nation, much attention has been devoted 
during the last decade to the adequacy of the statutory 
structures within which public procurement activities 
are conducted. In the early 1970's, for example, the 
federal Commission on Government Procurement 
published a report which led to the establishment of the 
Office of Federal Procurement Policy. In 1975, the 
Council of State Governments published a lengthy study 
of State and local government procurement. Shortly 
thereafter, the American Bar Association, with funding 
from the Law Enforcement A.ssistance Administration, 
undertook the development of a Model Procurement 
Code, a model state statute encompassing both State 
and local government procurement. The American Bar 
Association's House of Delegates approved the Model 
Procurement Code early in 1979. The federal govern­
ment has also announced that the procurement systems 
of recipients of federal grants would have to meet 
certain standards. The final version of these standards 
was published in August, 1979, as Attachment 0 to 

. OMB Circular A-102. 
Thus, in embarking on this study, Virginia is par­

"ticipating in a national development, rather than 
reacting to allegations of deficiencies in public con­
tracting in the Division of Purchases and Supply, the 
Department of Highways and Transportation, or local 
governments. This study is more comprehensive, for it 
involves not a review of the procedures and policies of 
individual agencies, but an examination of the statutes 
under which all public agencies purchase materials, 
services, and construction. 

Throughout this · report, • •procurement'' means 
buying, purchasing, renting, leasing, or otherwise 
acquiring any supplies, services, insurance or con­
struction from private sources. It also includes all 
functions that pertain to the obtaining of any supply, 
service, or construction, including description of 
requirements, selection and solicitation of sources, 
preparation and award of contract, and all phases of 
contract administration. 

The Interim Report summarized how Virginia's 

• Senate Document 18 (1980) 482 

procurement Ja~. ,=om pared with statutes in Georgia, 
North Carolina, Pennsylvania, Tennessee and Texas, as 
well as with the Model Procurement Code published by 
the American Bar Association and Attachment 0 to 
OMB Circular A-102, which contains the procurement 
requirements for any expenditure involving federal 
contract or grant funds. This Jed to the identification of 
a number of areas in which the present Virginia statutes 
are deficient. 

Virginia procurement statutes are scattered through­
out the Code, frequently intenwining organizational 
details with operational policies. This makes it difficult 
to iocate the applicable laws. There is no uniform, 
coherent statement of the public policies penaining to 
procurement activities. This has led to conflicting in­
terpretations. For example, there are Opinions of the 
Attorney General holding that localities are not required 
to utilize competitive bidding on construction projects2

, 

but there are also Opinions reaching the opposite 
conclusion,. Some provisions are confusing. For 
example, Section 11-17 applies to contracts .. for the 
construction, improvement or repair" or structures, yet 
excepts various contracts which seem to have no con­
nection with the construction, improvement or repair of 
structures, such as contracts for the purchase of hay or 
grain. Many provisions on the same topic: are in­
consistent. For example, payment and performance 
bonds are required on local aovernment construction 
contracts exceeding $25,000 (if awarded by competitive 
bidding), • but are required on State construction 
contracts over S I 0,000,' except highway construction 
contracts where the applicable statute requires a per­
formance bond regardless of the amount of the con­
tract, but makes no mention of a payment bond. • 

There are serious omissions in Virgi'nia's procurement 
laws. The purchase of goods by the State and by 
counties is covered in the Code, and tsythe charters for 
most cities, but there is no statute cov~ering the pur­
chasing of either goods or construction by school 
divisions. Where State fundJ are not involved, conttacts 
for construction may apparently be awarded by school 
boards without compef:it.ive bidding ·Gr any other form 
of competitive procurement.' The procurement of both 
insurance and most services is not covered by statute at 
all for any governmental bodies. Virainia statutes in­
variably mention only one method of procurement, 
competitive bidding, offer differing incomplete def­
initions of that, • and furnish no auidance on any 

'See Rrports of Anomey General. 1950-51 at p. 35: 1951-52 at p. 
142. 
•Sec Repon of Attorney General 1975-76 at p. 72; Opinion to aht 
Honorable Vincent F. Callahan. Jr .• dared March 25, 1980. 
• Section 11-23 ofthe Code. 
'Seciion 11-20oftheCode. 
• Section 33.1-187 of the Code . 
• Sec Rcpon of the Attorney General. 1977-78 at p. 90. Many school 
divisions do ulilizc compctilivc biddina as a matter or policy. even in 
the absence or a statutory mandate. 
• for example. Section 11-17 requires advmisins for ten da)·s. 
Section ll.t-185 requires advenisina for founeen days. Section 
15.1-108 requires advcnisina for five days. but Section 2.1-442 does 
not require advenising at all. 
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method to be used if competitive biddina is not prac-
ticable. 

The Advisory Committee concluded that Virginia's 
procurement laws should be overhauled, and that the 
final product should be a comprehensive statement 
applicable to all levels and agencies of aovernment, 
articulatins broad fundamental operating policies, the 
foremost of which is competition. The statutory scheme 
should be flexible to accommodate the variety of 
aaencies and political subdivisions. It should be, and 
must be perceived to be, fair to vendors and to the 
public bodies. 

The recommended legislation is attached. It includes 
commentary following many of the sections to explain 
the purpose, intent, or background or the particular 
provision. The Advisory Committee uraes that if the 
Oeneral Assembly sees fit to adopt this bill, this 
commentary be included in the annotated Code as was 
done for the Uniform Commercial Code, the Ad· 
ministrative Process Act, and Title 8.01. 

The balance of this report is a discussion of major 
topics considered by the Advisory Committee. In ad­
dition to the recommended legislation, a table of 
existina statutes and their disposition, a comparison of 
the recommended legislation with what the federal 
General Accounting Office considers proper features of 
public procurement, and summaries of Virginia cases 
and Opinions of the Attorney General dealing with 
public contracting are also attached. 

Coveraae 
As noted previously, present Virginia procurement 

law is a patchwork of inconsistent provisions. The 
legislation developed this way because procurement 
policy was frequently an afterthought to an organ­
izational decision. For example, a centralized pur­
c:hasina agency existed for the State for over fifty years 
before the statute directed the use of competitive 
bidding in the purchase of goods. • Where there was no 
convenient organizational entity, such as a centralized 
purchasing agency or a purchasing agent, there simply 
was no coverage. This explains the omission of any 
mention of the procurement of most services. Where 
there were severai public: agencies invol~ed, this led to 
separate procurement provisions which, either from the 
beginning or as the result of amendments over the years, 
became inconsistent. · 

The Advisory Committee approached from another 
angle, by attempting to identify what are or should be 
Virginia's fundamental public procurement policies, 
regardless of the organizational structure involved. 
Once these policies were aniculated, they could prevail 
regardless of the level of government, organizational 
structure, or source of funds involved. 

Tbe Unique Nature of Public: Pr~urement 
Public bodies, like private organizations, are rarely 

self-sufficient. Both acquire goods, services, and 
construction by entering the marketplace. There are, 

• Cb. 508. (1979) Acu of Assembly. 483 
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however, some fundamental differences between the 
public: customer and the private customer, and these 
differences both shape and must be accommodated in a 
public procurement system. 

Of course, the government enters the marketplac 
within a prescribed framework of laws. This depen­
dence upon affirmative legal authority inevitably makes 
public purchasing somewhat less nexible than private 
purchasing. In the private sector, the assumption is that 
a firm may develop and follow the practices it chooses 
unless prohibited by law. Innovations can be applied 

·immediately, without waiting for the legislative process 
to produce an amendment to the statute. The result has 
been the development of buying practices in the private 
sector which in general are less objective, more per­
sonal, and more flexible than those in the public sec­
tor. 11 In the public: sector, the statute prescribes the 
mode by which the power to contract must be exercised; 
the mode is the measure of the power. 11 The necessity 
for statutory authority also affords a convenient vehicle 
for attaching additional legislative restrictions and 
limitations. In the recommended legislation, the Ad· 
visory Committee suggests that a public body entering 
the marketplace should, insofar as possible, have the 
same abilities and obligations as a private organization 
of comparable size. Differences should be, but have not 
always been, supported by sound public policy reasons. 

The lack of secrecy in public: contracting is a fun­
damental difference. 12 Prices paid and sources of supply 
are seldom revealed in the private sector, and neither th,. 
media nor a citizen can compel involuntary disc:losun. 
The fact that an procurement transactions in the public 
sector are matters of public record means that the public 
contracting official is accountable to a much larger 
constituency. If one source of supply appears to receive 
inordinate public: business, his competitors may suggest 
or insinua.te improprieties, and the public is quick to 
accept these allegations as fact. In the private sector, a 
vendor who impugned the honesty of a purchasing 
official in this way could not expect future orders from 
that official. In the public: sector, unfounded in­
sinuations must be expected and disregarded. 

The combination of the lack of secrecy and public 
funds creates pressure for what is sometimes called 
"equitable distribution" of public contracts. One device 
intended to achieve this is competitive bidding. The 
extent of reliance upon competitive bidding in public 
procurement is the most obvious distinction between 
public and private procurement. 

It should be acknowledged that competitive bidding is 
not the most efficient procurement method. That honor 
might go to unilateral selection of vendors, which would 
avoid the time and effort required to prepare unbiased 
specifications, publish an invitation, await responses. 
and compare bids. It should also be acknowledged that 

''R~ck, Dickson. Gov~rnmtnl Pllrrhasinr tmd Com~tition (Univ. of 
California Press. 19S4) 11 p. 86. 
''Aljian. Cieorse W., Ed .• Purrhasing Htmdbook. 3rd Ed. CMcGraw­
Hill. 1973) ar p. 2~ 14. 
"Aljian. op ci&. p. 2~14. 
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competitive bidding does not necessarily ensure the 
lowest cost. The process itself is expensive for the 
procuring body. It may also be more expensive for the 
vendors who must prepare bids, and this expense is 
ultimately reflected in the purchase price. But in the 
public sector, despite the objective of economy, more 
importance is ultimately attached to the ways and means 
of obtaining prices than to the prices themselves . ., 

Despite disadvantages, public procurement is charac­
terized by competitive bidding because the public 
perceives that this method ensures equal access to public 
business, provides controls over contracting officials to 
minimize favoritism and corruption, and implies cost 
savings. The Advisory Committee suggests, however, 
that the true-hallmark of public procurement must be 
competition. 

Competition affords every qualified vendor a fair 
opportunity to obtain public business. It avoids 
favoritism. It ensures that the public body is informed 
of the alternatives available, and provides the best 
chance that the expenditure of public funds will be made 
wisely. 

All too frequently, however, competition is seen as a 
shorthand expression for competitive bidding. This 
confusion is abetted by Virginia's statutes, which oc­
casionally mention competitive bidding, but never 
mention any other method of competitive procurement. 
It is nec~sary to understand at the outset that com­
petition means access to consideration by a public body, 
and comparison of the salient features of the offer by 
the public body. Competitive bidding is one form of 
competitive procurement, but not the only one. 

The legislation describes two methods of procurement 
featuring competition. The first, competitive sealed 
bidding, is a traditional form, characterized by detailed 
specifications and a bid expressed in dollars. The choice 
among qualified bidders can then be made on the basis 
of' the lowest bid. The legislation lists the elements of 
competitive sealed bidding. 

The other competitive method is competitive 
·negotiation. Nowhere is the Advisory Committee's 
emphasis on flexibility more apparent than in the 
definition of this method. This method allows the public 
body is consider wharever factors it deems important. It 
does not mandate award to the low offer. In fact, it does 
not even mandate that cost be considered. It requires 
only that the availability of the business be made public, 
and that the public body identify the factors it will be 
considering in its evaluation. Both design-build and 
constructioq_ management contracts are awarded by 
competitive negotiation, but the technique can be used 
for goods and services as well as construction. 

The legislation lists three major exceptions to the use 
of competitive sealed bids or competitive negotiation .. 
First, if the goods, services, insurance, or construction 
are available only from one source, there is no need to 
stage a charade of competitive procurement. Second,~ 
an emergency, formal procedures are not required. 4 a t1. 

·•council or State Governments, SIQI~ Qnd LOCQ/ Goll~rnm~nt 
Purrluuing (1975) at p. 6.2. 

) 

COMMENT 

The recommendation set forth in the foUowing three 
paragraphs is as recommended by the majority of the Advisory 
Committee. We cannot suppon that recommendation, as we 
feel it c:reates the illusion that aJI purchases under $10,000 arc 
exempt from the competitive process. We do not oppose suc:h 
exemption for capital outlay purchases or purchases for major 
maintenance and repairs where time is of the essence. For any 
such purchases exempted from the normal competitive process, 
documented competitive quotations should be obtained 
wherever practicable. 

Charles B. Walker 
Secretary of Administration 

and Finance 

The third major exception to the use of com­
petitive sealed bids or competitive negotiation, 
however, is the exception for small purchases, 
which the Advisory Committee suggests be 
defined as expenditures of less than $10,000. 
Transactions below that figure need not utilize the 
statutory procedures for competitive sealed bids 
or competitive negotiation. The public body 
would be free to develop any procedures it wishes, 
the legislation requiring only that competition be 
obtained where practicable. 

The Advisory Committee recognizes that an 
expenditure of $10,000 is a significant ex­
penditure. This figure was chosen for several 
reasons. First, in recent years the General 
Assembly has raised the level at which advertising 
and competitive bidding on State construction 
contracts are required to $10,000. •• Similar ad· 
justments have been required in the level at which 
competitive bids are required for the purchase of 
goods by counties. The figure has been raised 
from S I ,000 to $2,SOO to SS,OOO." At least one 
city (Roanoke) already has the figure of S I 0,000 in 
its charter," and Attachment 0, prescribing 
procurement procedures where federal funds are 
involved, uses the figure of $10,000 as a 
threshold.'' 

It should be emphasized, however, that the 
legislation clearly encourages competition below 
S 10,000, but just does not mandate a statutory 
form. Thus. a public body might require more 
formal procedures for the procurement of ·goods 
costing $9,000 than for construction in the same 
amount. Competition is still required wherever 
practicable. A public body is free to use com­
petitive sealed bids or competitive negotiation if it 
chooses, regardless of the amount of the trans­
action. 

The statute recognizes several relatively limited ex­
ceptions, too. These include purchases from operations 

••ch. 403, 1980 Acts of Assembly. 
"Ch.l17, 1977 Acts of Assembly: Ch. 16. 1980 Acts of Assembly; See 
also House Document 7 (1980) (1979 Annual Repon of the Local 
Government Advisory Council) at p. 4. 
''Ch.l07, 1970 Acts of Assembly. 
''Para. lla. Attachment 0 to OMB Circular A·IOl. 44 Federal 
Resister 47874, August IS, 1979. 
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of the Commission for the Visually Handicapped and 
from nonprofit sheltered workshops for the handi­
capped. In addition, legal services and expert witnesses 
associated with litigation or regulatory proceedings need 
not be competitively procured since that might involve 
premature disclosures of tactical plans or confidential 
work product. A term contract may be extended to 
permit completion of a pending assignment. 

Having described two basic forms of competitive 
procurement, it was necessary to provide some guidance 
in selecting between the two. Because most procurement 
transactions lend themselves to competitive bidding, 
and because it is the traditional method, the legislation 
specifies that method, but provides two paths to the 
alternative of competitive negotiations. The first is that 
a public body may use competitive negotiations 
whenever it determines in writing that competitive 
sealed bidding is either not practicable or not ad­
vantageous. This determination is obviously not a 
forbidding obstacle, but rather only the manifestation 
of a conscious decision to forego competitive sealed 
bids. 

For professional services, however. even that written 
de~ermination is not required. The Advisory Committee 
recognized that most public bodies would determine 
that competitively bidding professional services is not 
advantageous, and this provision facilitates the use of 
competitive negotiations. •• 

Socioeconomic Considerations 
The fundamental purpose of public procurement is to 

acquire the goods, services, insurance and construction 
needed for the operation of government. The objective 
is to acquire these items fairly at the lowest ultimate cost 
to the taxpayers." In any procurement statute, many of 
the provisions are directed to this end. It is inevitable. 
however, that other governmental policies influence the 
procurement function. Frequently. the government •s 
considerable purchasing power, like the federal 
government's dispensation of largesse, is brought to 

· bear on socioeconomic problems. 

••See Repon or the Commission on Government Proc:uremen1, Vol. I, 
p.98: . 

11The procurement or professional services should be ac• 
complished, so rar as practicable, by using compeailive proposal 
and negotiation procedures which take in1o ac:c:ount the technical 
competence of the proposers, the proposed concept of the end 
product, and the estimated cos1 of lhe projec:1, including fee. The 
primary factors in the selection process should be I he professional 
competence of those who will do lhe work, and 1he rela1ive merits 
or proposals for the end product, including COSI, sought by lhe 
Government. The fee to be charged should no1 be lhe dominant 
factor in contractina for professional services." 

"In its Second Interim Repon, the Special Orand Jury of the Circuil 
Coun of the City of Richmond amplified this point: 

"Government purchasing procedures mus1 be designed and im· 
plemented to achieve severaJ basic goals. First, lhey mus1 ensure 
that the aovernmen1 purchases the hiahesl quality aoocls a1 the 
lowest possible price. Second, they must ensure that the govern· 
men1 orders what is needed and aets whal h pays for. Third, the 
procedures must allow every interested business to have a fair 
chance or aettina a aovernment contract. Lastly, aovernment 
procedures mus1 protect aovernmen1's legitimate interest." ld. at 

I. . 485 

Several observauons concerning this phenomenon are 
appropriate. First, although there is a tendency to think 
first of programs such as set-asides for minorities or 
women when the topic arises, many other socio­
economic considerations are reflected in purchasing 
statutes. For example, in-state preference laws and 
sections allowing noncompetitive procurement from . 
sheltered workshops use the purchasing power of 
government to favor particular vendors. 

Second, each of these social or economic programs 
makes public procurement more costly and time con· 
suming. It is a legitimate question how much of the 
extra costs and other burdens of the socioeconomic 
objective should be absorbed in the procurement 
process, and how much should be supported by more 
explicit means such as tax benefits or direct grants. 
Because the costs are hidden in the prOcurement 
process, all too often there is insuf(icient consideration 
of the real cost involved when public procurement is 
mobilized for some ancillary purpose. 20 

It is, of course, proper and appropriate for govern­
ment's purchasing clout to be exercised in support of 
important governmental objectives. In drafting the 
recommended legislation, the Advisory Committee 
sought to incorporate the socioeconomic considerations 
reflected in existing law, making them uniformly ap­
plicable throughout public procurement in Virginia. 

Present Virginia law contains two in-state preferences 
provisions. The first, in effect a provision preferring a 
Virginia firm in the event of a tie, applied to the 
Division of Purchases and Supply. 2

' The other, per­
mitting a reciprocal percentage differential against 
bidders from states which assess a percentage dif­
ferential against Virginia firms, applied only to con­
struction contracts. 22 The recommended legislation 
makes both the tie breaker and reciprocity provisions 
applicable to all procurement transactions. 

In adopting this approach, the Advisory Committee 
declined to suggest that Virginia impose a price dif­
ferential against all out of state bidders for several 
reasons. First, such a device is anticompetitive. It in­
creases costs and decreases the potential sources of 
supply. 1' Second, it invites retribution by neighboring 
states against Virginia based vendors. u While it may be 
legally permissible, 21 such preferences are generally 
condemned. u 

"The federal Commission on Government Procuremenl recom· 
mended •·means 10 make I he c:os1s of implementing social or economic 
goals lhroush the procuremen1 process more visible. •• Report of I he 
Commission on Oovernmenl Procuremenl, Vol. I, p. Ill. 
''Seclion l. 1-448 of I he Code. 
11Section I 1-20.1 or the Code. 
"As compe1i1ion is reduced, prices lend 10 rise. One s1udy sussesas rhe 
rise is roughly lhe same as the percen1ase allowed in the preferen.:e 
stalute. Council of S1a1e Oovernmenl, ••an State Preferences in Publk 
Purchasing'' (196.5). 
••See ""ln Slate Preferen~es in Public Conlrac:tina.'' 49 Colo. l.R. 20S 
(1978) at p. 212. 
"5« AmeriL-an Yearbook Co. v. Askew, 339 F. Supp. 719 (NO Fla. 
1972), arrd. 409 US 904 (1972): Cf. Retvcs, Inc. v. Stake, _us_ 
(1980). 
••S« Coundl of Stale Governments, R~porl on State and Loet~l 
PuTrhiiSinR. ( 197.5) at p. 9.4; National Association of Attorneys 
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On the other hand, where competition is free, and 

equal bids are received, there must be some basis for 
selecting one bid over another. Under these cir­
cumstances, a Virginia firm can be preferred. Likewise, 
if Virginia firms are disadvantaged when competing in 
another state because of that state's procurement law, 
reciprocal treatment in this State is appropriate. 

The General Assembly enacted legislation in 1980 
prohibiting discrimination because of race, religion, 
color, sex, or national origin in the awarding of con­
tracts. 2' The recommended legislation applies this 
prohibition to all public bodies. 

The General Assembly has favored two private 
sources by excepting them from competing for State 
business. These are activities under the supervision of 
the Virginia Commission for the Visually Handi­
capped21 and nonprofit sheltered workshops serving the 
handicapped. 29 The recommended legislation extends 
this exception on a voluntary basis to all public bodies, 
but preserves the existing mandates for the Division of 
Purchases and Supply. 

All of the above provisions direct the behavior of the 
public body. The Virginia Fair Employment Con­
tracting Act, Jo which is transferred without change to 
the recommended legislation, directs the behavior of 
those who would undertake contracts with a public 
body. 

As noted repeatedly throughout this report, the 
principle of full and open competition should be the 
touchstone of public procurement. Participation of 
small and minority businesses in this process should be 
facilitated, but not by relegating such businesses to 
second class status by establishing artificial set-asides or 
"shehered markets." Those devices only weaken the 
ability of the businesses to compete in the open market, 
and make them increasingly dependent upon favored 
treatment in the public sector. In addition, such devices 
are administratively cumbersome, • and susceptible to 
abuse.u 

There are, however, a host of ways in which par­
ticipation in public business can be facilitated without 
sacrificing competition. Special efforts to identify small 
or minority businesses, and to encourage them to seek 

General, Gov~rnment PufC'hasing and the Antitrust Lat~t'S ( 1977) at p. 
28. The SJ)«ial Grand Jury min.:ed no words: 

''The idea that the Commonwealth oushr ro deal with loc:al 
vendors be\:ause they will provide rhe best ser\·i.:e is nonsense. The 
Srare should deal with anyone who pro\·ides the besr product and 
servke at the lowest possible price. •• Third Interim Repon ar p. 19. 

:·ch. 422, 1980 Acts of Assembly, Section 2.1-376.1 of the Code. 
nx.:rion 2.1-4SO of the Code. 
:•st.:rion 2.1-4SO.I of the Code. 
'-Scl:rion 2.1-374 't s'q of the Code . 
.... Currently. the SBA has different definitions of small for dif· 

ferent programs. Some businesses qualify for preference in 
aovernment contra.:tins but can't get an SBA loan. The definitions 
atSQ use a jumble of different criteria, indudins the number of 
employees. sales. net income and assets. that even the SBA says is 
.:onfusing. •• ''SBA Wants to Redefine Small Business To Stop Aid 
for Thousands of Companies,•· Wall Street Journal, March 12. 
1980. p. 13. 

"5«. ~.1.• "'No A"-.:used Firms Have Losr Minority Af·g·· S 
Washington Posr. February 27. 1980, p. D-9. lJ 
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public business, are appropriate. These efforts might 
include advertisement of opportunities in publications 
of less than general circulation, such as trade journals or 
minority audience newspapers. They might include 
coordination with the State Office of Minority Business 
Enterprise, special training or introductory seminars for 
firms without previous public contracting experience, or 
the division of requirements into multiple contracts 
within the ability of smaller firms. The Advisory 
Committee concluded that legislation in this area must 
be broad enough to authorize such programs without 
circumscribing innovation and flexibility. u The 
recommended legislation authorizes any programs 
consistent with the Act. That does not include deviation 
from the fundamental principle of competition. 

The Advisory Committee recognized, however, that 
federal funding is occasionally conditioned upon the 
recipient expending the funds in ways inconsistent with 
full and open competition. In light of the United States 
Supreme Court's dedsion in Fullilove v. Klutr.nick, 48 
USLW 4979 (July 2, 1980), such conditions are apt to 
increase. Many State agencies and localities are heavily 
dependent upon federal funds, and cannot afford to 
forego that revenue.,, Rath.er than automatically 
acceding to federal conditions (as the Model Pro­
curement Code does), the Advisory Committee 
recommends that a conscious decision be made in each 
instance by a public body that acceptance of federal 
funds under conditions at variance with the State 
legislation is in the public interest. 

Procurement of Architectural and Engineering Services 
No issue generated more comment during the course 

of the study than the procurement of architectural and 
engineering services. In recent years, increased attention 
has been given to such substantial expenditures. For 
example, in 1972, the Report of the Commission on 
Government Procurement recommended that the 
federal government 

"ba~ proc:urement or architect-cnaineer services. so far as 
practicable, on competitive negotiation, taking into account 
the tKhnical comJ)ftenc:e of the proposers. lhe proposed 
concept or thr end product, and the estimactd cost of the 
projKt. including ree •.• The practice or initially stiKting one 
firm for negotiations should be discourastd. except in those 
rare mstances where a single firm is uniquely qualified to fill an 
unusual need ror professional services ... ,. 

In 1978, the United States Supreme Court decided 
National Society of Professional Engineers v. United 
States, 435 US 679 (1978), holding that a provision in 
the National Society of Professional Engineers' Code of 
Ethics which prohibited members from engaging in 

"These rffons arc similar to those described in the Model 
Procurement Code. v.·hich docs not contain provisions for minority or 
small business preferences or set-asides. 
••SH House Doc:ument No. 16 (1980). "Interim Repon of the Joint 
Lqislarive Audit and Review Commission on Federal Funds in 
Virainia." 
''Report of the Commission on Government Proc:urement. Vol. Ill, 
p. ll.S (1972). 
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competitive pncmg violated federal antitrust laws.,, 
According to one observer, since that decision, "The 
professional associations have intensified their pressures 
on State and local govenments to enact legislation that 
would restrict the use of competitive price proposals for 
the procurement of architect/ engineer services.'',' 

In Virginia, the Joint Legislative Audit and Review 
Commission published a report in 1978 entitled, "The 
Capital Outlay Process in Virginia," which criticized 
the lack of competition in the selection of architects and 
engineers for State capital outlay projects. In 1980, 
another JLARC report criticized "an excessive reliance 
on non-competitive selection" in the procurement of 
consultants, including services provided by architectural 
a:nd engineering farms, where those services were not 
part of a specific capital outlay project.,. 

In examining this topic, the Advisory Committee was 
materially assisted by House Document 36, the report of 
the Joint Subcommittee created by House Joint 
Resolution Number 275, adopted at the 1979 Session, 
and the legislation which it recommended that now 
appears in Section 2.1-548.1 of the Code., That 
legislation mandates competition for the procurement 
of architectural and engineering services for State 
capital projects, but does not address similar services 
procured by the Department of Highways and Trans­
portation or any political subdivision, or such services 
not associated with capital projects. 

Much of the discussion concerning the procurement 
of architectural and engineering services is the result of 
the confusion of three distinct concepts: the desirability 
of competition, the role of price in the selection 
decision, and the method of determination of the price. 
The legislation recommended by the Advisory Com­
mittee embodies only one of these concepts, the 
desirability of competition, leaving the other two to the 
good judgment of each public body. The three concepts 
are discussed separately in this report to illustrate why 
the Advisory Committee felt that fixed rules for the 
latter two in the statute were inappropriate. 

The central thrust of the proposed legislation is that 
cos:npetition should be a feature of all government 
procurement, wherever practicable. This includes ar­
chitectural and engineering services. There are two 
obvious situations where competition is impracticable. 
First, there may be only one available source for the 
required services. While this may not be particularly 
likely in the case of architectural or engineering services, 
since Virginia is blessed with a number of highly 
qualified firms, if such an occasion did tlrise, a public 

••The Justice Department recently brought suit to force the American 
Consulting Engineers Council to cancel ponions of its ethics code, 
including prohibitions against design competition ... Justice Agency 
Sues Engineers Council Over Pans of Code," Wall Street Journal, 
Ausust 18, 1980, p. 3. 
uslawsky, Norman J. and De Marco, John J., .. b the Price Right? 
State and Local Government Architect and Engineer Selection," 
Public Administration Review, Vol. 40, No.3, May/ June 1980 at p. 
269. 
,. .. Management and Use of Consultants by State Agencies," Joint 
Legislative and Audit Review Commission, May 12, 1980. 4 8 7 
"House Bi11601, Ch. 376, 1980 Acts of Assembly. 
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body could procure architectural or engineering services 
from the sole source. The second · exception is 
procurement under emergency services. The legisiation 
reflects the common-sense realization that there are 
occasions when immediate action is required, and a 
public body must have the flexibility to respond to those 
circumstances. A recent example of such an occasion 
was the collapse of the Benjamin Harrison Bridge. 

The legislation describes two methods which utilize 
competition for the procurement of any goods, ser\'ices, 
or construction. The first is competitive sealed bidding, 
which is characterized by detailed specifications and a 
selection among qualified vendors on the basis of price. 
The other procurement method described in the 
legislation is . competitive negotiation. Under this 
method, a public body may consider factors other than 
or in addition to price. The legislation makes no effort 
to mandate the role of price in the selection decision 
when a public body uses competitive negotiation. That 
is left to each public body. The legislation simply 
mandates competition. 

It must be remembered that the use of competitive 
negotiation is not limited to the procurement of ar­
chitectural or engineering services. This method is 
appropriate wherever the public body wishes to consider 
factors other than or in addition to price when choosing 
among qualified vendors. The term "competitive 
negotiation," however, is familiar in the context of 
architectural and engineering services. •o The report of 
the Joint Subcommittee which recommended HB601 
last Session described competitive negotiation as the ~ 
traditional method of securing architectural and 
engineering services. •• 

The Advisory Committee was vigorously urged to 
prohibit public bodies in Virginia from even considering 
cost in the procurement of architectural and engineering 
services. Since the Supreme Court's voiding of the ban 
against competitive bidding, both the public and private 
sectors have had the ability to consider cost. The 
argument is now presented that if public bodies may 
consider cost, they would choose low cost, un­
professional design services, and that this would 
inevitably lead to a decline in the quality of services 
furnished. This highly paternalistic argument does not 
explain why public clients in Virginia are considered to 
be less able to perceive their own best interests when 
presented with full information than private sector 
clients. Nor does it explain why a person inclined to 
render unprofessional services will resist the temptation 
if chosen by a process omitting consideration of price, 
when it is perhaps more likely that such a person would 
still cut corners to maximize the profit. 

Moreover, there is no unanimity on the question of 
whether cost should be a consideration in the selection 
proce~s. Less than half of the states have adopted 

••Sff, for example, A Guide to 1he Procurement of Arc-hil«mral and 
EnginNring ~rvictS, published by the American Consulting 
Engineers Council. and .. Management and Use of Consultants by 
State Agencies," JLARC Operational Review, May 12, 1980 at pp. 
13-I.S. 
••House Document No 36 (1980) at p. 4. 
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statutes which attempt to minimize the consideration of 
price in the selection of architects and engineers for 
contracts to which the state is a party. The commentary 
to the Model Procurement Code includes language for 
an alternative provision explicitly allowing 11 the price 
for which the services are to be rendered" to be con­
sidered!2 And as noted earlier, the Commission on 
Government Procurement recommended that the 
federal government consider price, although this 
recommendation has not been accepted by Congress. 
The procurement of architectural and engineering 
services by the federal government is prescribed in the 
"Brooks bill.,., Located elsewhere in the United States 
Code, however, is a limitation of the fee which can be 
paid for such services to 6 percent of the project cost. •• 
The selection of firms is thus restricted at the outset to 
those willing to provide services within that 6 percent 
limit. Better qualified firms able to command a higher 
fee may simply abstain from federal work. As the 
American Consulting Engineers Council has noted, 
"cost is a major consideration in any procurement 
process."" Under the federal procedure, however, the 
fee is a major consideration not for the client &ut on!y 
for the provider of the services. •• 

No state statute goes further than Maryland's,., 
which, while exciting the vehement objection of various 
professional associations, has not, in the opinion of the 
responsible state official, led to a deterioration of the 
quality of professional services rendered. It has, 
however, resulted in a significant reduction in the total 
of fees paid. •• This is offset, to some degree at least, by 
the time, expense, and personnel involved in a 
procurement system which resembles competitive 
bidding professional services. It is important to note, 
however, that the professional associations in that state 
do not claim that the process has led to unprofessional 
or low-quality services, only that the monetary savings 
are illusory when considered in light of the additional 
time and manpower involved in the selection. •• 

It was precisely because there are a variety of 

.,Model Procurement Code, Commentary following Anicle .5-SOJ. 

.,40 USC Section 54 J et seq. " · 
••41 USC Section 2.54 (b). 
••A Guide 10 the Procurement of ArchutctUrQ/ Dnd Engineering 
Services. p. S. 
••The same result obtains on State capital outlay projects. where the 
fee is prescribed in advance as a percentage of the e~timated con· 
struction cost. See Section .50.05, Capital Outla~· \1anual (1980). 
··Md. Ann. Code An. 41 Section 231 ~to EE. 
••According to a letter from ~r. Jerome W. Klasmeier. Oeput~· 

techniques for securing architectural and engineering 
services being utilized by public bodies across the 
country that the Advisory Committee concluded it was 
inappropriate to mandate for all public bodies in 
Virginia a particular mode. ' 0 The Advisory Committee 
concluded that within the broad principle of com­
petition, a public body should be free to identify and 
consider those factors which the public body feels are 
relevant to the particular transaction. In taking this 
position, the Advisory Commiuee is not endorsing the 
consideration of price in the selection process for ar­
chitectural and engineering services, but rather declining 
the position that all public bodies must be precluded 
from access to information or techniques available to 
other customers for such services. This leaves to the 
public body the decision concerning what weight, if any, 
to give to price, as well as the point at which price enters 
into the selection process. 

The last concept is the calculation of the fee to be paid 
for architectural or engineering services. As noted in 
House Document 36, there are a variety of ways to 
determine the compensation. These include lump sum, 
salary costs times a multiplier, cost plus fixed fee, 
percentage of construction cost, cost per unit, and per 
diem. The State has used a fee schedule for architectural 
and engineering services on capital outlay projects for 
many years. Recent changes fix this fee as a percentage 

· of an independent estimate of the cost of construction at 
the preliminary plans stage." The Department of 
Highways and Transportation, on the other hand. 
usually negotiates each fee based upon the anticipated 
man hours required. Each of the methods may have 
some advantages, and the Advisory Committee declined 
to limit public bodies in their choice. u 

The Advisory Committee concluded that within the 
broad principle of competition, public bodies should be 
free to structure different procedures for selection of 
architects and engineers, and different methods of 
determining their fees. This might be done in statutes 
such as Section 2.1-548.1 et seq, which applies to State 
capital projects. It might also be done in regulations, 
directives or ordinances. Because the Advisory Com­
mittee recognized that negotiation would frequently be 
the appropriate method of procurement for such 
professional services, the legislation does not require a 
public body to consider competitive sealed bidding for 
professional services, thereby facilitating the use of 
competitive negotiations. 

Secretary. ~taryland Department of General Sen i-:e-.. to ~fr. Lonnie • The Brook\ bill has been criticized, for example. as inhibiting rhe 
Robbins, dated October 16, 1979, fees for des1sn ,;ontra.:ts for 57 \earch for mno\·ati\·e techniques and mone)· saving solutions. "The 
"new construction" projects totalling Sl83 million a\ erased 3.921r.o of on!)· .:ompetition permitted by the bill is the ranking of firms for one· 
the Total Estimated Construction Cost. The lo ... :tsr architectural fee at·a-time negotiation, not the ranking of proposals for compararh,·e 
permitted under Virginia Capital Outlay \-tanual i\ ~17"o (estimated e\aluation. This means that the blue ribbon professional firms. those 
construction cost exceeding SS million). and architectural fee" range that are larger and longer established. always get first crack at the 
up to 8.8501o for projects with an estimated con\truction cost of len Go\ernment business. •• Remarks of Representative Chet Hohrield. 
than S2S,OOO. Incidentally, at the time of Mr. Kla~omeier'\ letter. the quoted in '"A-E: Competiti\·e Price Negotiation." Go"ernment 
most successful architectural firm under ihe \tar~·land procedure. in Executi\e. Vol. 12. !'io. 8, Ausust, 1980. 
terms of dollar volume of contracts, was a \'irgin1a firm. the \'\'KR ' Section ~0.01. Capital Outlay ~anual. 
Pannership. •:11 should be noted, howe\·er. that if federal funds are in\·oh·ed. the 
••Letter from Mr. Emil Kordish, Consulting Engineers Council of fee for such ser\'ices cannot be established as a percentage of the 
Maryland, to the Honorable Victor L. Crawford. dated So\ember 4 8 8 ~onsrruction cost. See paragraph 12. Attachment 0 to OMB Circular 
1978. A-10:! . .It~ Federal Register 47874, August IS. 1979. 
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8 Insurance 
In 1980, a bill was introduced (SB 278) which would 

require competitive bidding in the procurement of 
insurance. Since the procurement of insurance falls 
within the scope of this study, the Advisory Committee 
examined this area. It concluded that competition, but 
not necessarily competitive bidding, must be present in 
the procurement of insurance by public bodies. 

Public bodies across the country have developed 
various methods of insurance procurement. In some 
areas, the public body will choose a broker or agent .. and 
then purchase the desired insurance. Under such an 
arrangement, the amount of coverages and the 
coverages actually purchased are based on the 
recommendations of the broker or agent. This is often 
done because the public officials Jack sufficient ex­
penise to evaluate their insurance needs and then buy 
appropriate insurance. This procedure has three disad­
vantages. First, the selection of the agent may be ar­
bitrary or improper, or may appear to be so. Second, as 
the special grand jury observed and documented, there 
are inherent dangers in allowing a vendor to control the 
definition of the goods or services being provided., 
Third, even assuming good faith in the description of 
needs, there is no incentive to offer lower rates, since the 
public body will have no basis for comparison. 

As a result of these disadvantages, some public bodies 
instituted advisory boards made up of insurance agents 
to assist in the procurem~nt process. Virginia had a 
State Insurance Board, u although it had a less direct 
role than similar boards at the local level. One of the 
first of such boards was the Insurance Advisory 
Committee of the City of Richmond. While such boards 
are certainly an improvement over the arbitrary 
selection of an insurance carrier, they may present both 
legal and philosophical problems. 

In Rhode Island, such a board was found to be 
· allocating the insurance contracts, and sharing the 

commissions. This constituted horizontal market 
allocation and an agreement not to compete in violation 
of the antitrust laws.'' In a letter of assurance to the 
State Attorney General dated May 14, 1980, the agents 
agreed to desist." A similar practice is being terminated 
in Maine. 

Even more disturbing, however, is ·the apparently 
common practice of sharing commissions among in­
surance agencies that furnish no insurance or services. 
This began at the time insurance boards were created, 
apparently to placate the agents who would not be 

l 
assured of a conunuing source of revenue from sa]es of 
their insurance. 

Investigations in New York and New Jersey have 
established that shared commissions in those States 
found their way back to officials or political parties." 
Recent and continuing disclosures in Virginia suggest 
that the public procurement process in this State is no 
more immune from impropriety. While it was beyond 
the charge of this study to determine whether illegal 
practices are actually occurring in Virginia, the" 
possibility is manifest. 

"The New Jersey Commission of Investigation found: 
"Cenain closed-door transactions by some officials and brokers­
commission payments for which no services were required, 
cronyism, political kickbacks and other violations of the public 
trust-were so gross as to suggest outright corruption." 

••• 
.. Instead of adopting obviously essential business·like pra<:edures, 
many localities were adhering to entrenched systems of insurance 
purchase and management that promoted political and private 
interests rather than the public welfare." 

••• 
.. (These are) symbolized by the lone-entrenched, improper 
utilization of what is known in the insurance industry as •com­
mission sharing. • This term ref en to the custom of splitting with 
other insurance brokers ponions of commissions received by a 
primary broker as compensation for the insurance program he 
sells. Such sharing of commissions became over the years a devious 
patronage device utilized by controlling political regimes. The 
S.C.I. inquiry revealed that primary brokers were required to 
funnel portions of their commissions to the governing authorities 
.who had contracted for insurance programs. These split fees were 
allocated to politically influential or subservient sub-brokers who 
returned the favor in the fonn of political contributions. Such 
sharing brokers generally provided no professional services for 
their commission shares. As a result of the misuse of the com­
mission sharing pra<:ess to buy political rather than professional 
services, self-serving resistance developed within the political 
'establishment' to any proposals for reforming the system. This 
largely behind-the-scenes opposition to changing the status quo 
remains virulent." Repon and Recommendations of the State of 
New Jersey Commission of Investigation on the Purchase and 
Administration of Public Insurance Programs (April. 1980), pp. 
1-2. 

The New York Commission of Investigation stated: 
.. The SIC has concluded that a substantial number of local 
governments have not set adequate guidelines for insurance 
coverage nor have they adequately explored the possibility of 
doing business at a sharply reduced cost. Funher, numerous in­
stances exist of governmental bodies not weighing available op­
tions. AU too frequently, the insurance programs have been 
adopted with glaring disregard for the prudent expenditure of 
taxpayers' money. The wastefulness disclosed has not always been 
based upon personal gain for public or political officials, although 
such instances have cenainly been found; it often is based on a 
willingness to allow the status quo to continue unchecked and 
unreviewed, ..• " 

,.Second Interim Repon, Special Orand Jury of the Circuit Coun of ••• 
the City of Richmond, Division 1 (1979). .. La<:al officials will have to decide whether it is more imponant to 
"Section 2.1-525 of the Code was repealed in 1980, and replaced by conserve the tax dollars of their constituents or to preserve 
Section 2.1-526.4, establishing a State Insurance Advisory Board. political patronage. •• 
"The application submitted by agents wishing to share in commissions ••• 
on insurance for the City of Richmond contains the following: ••waste has been the central issue in the investigations. The 

"In applying for approval to panicipatc in the commissions payment of commissions to non-working insurance brokers is in 
written for the City of Richmond, I (we) agree to refrain from our view unacceptable, panicularly in these days of economic 
direct solicitation 'of insurance and surety business from the City." stringency. In each of the three inquiries conducted by the SIC. the 
"The Richmond, Virginia Insurance Plan," p. 9. primary broker testified that most of the brokers performed no 

"Letter to The Honorable Dennis J. Robens, II, Attorney Oeneral of necessary services on the policies for which they received com-
the State of Rhode Island, from Independent Insurance Aaents q( 8 n missions." "Insurance Commissions and Pany Politics, Pan Ill," 
Woonsocket, dated May 14, 1980. l:l J State of New York Commission of Investigation (1979), pp. 34-36. 



Even if the practice of commission sharing in Virginia 
is not )'et tainted by criminality, it clearly affords a 
disincentive to competition. If an agent is assured of a 
share of the commission, even if he does not work or 
furnishes no service or insurance coverage, he may be 
satisfied not to compete. In addition, it is questionable 
public policy to expend public funds in this manner.~· 
This practice was criticized in an editorial which ap­
peared in the Danville Bee on March 13, 1979: 

Under the current system. an insurance ad,·isorv ~omminee 
comprised of local agents handles and places ~11 the dt~··s 
insurance. Commissions from premiums are tossed into a 
single pool and doled our to local agents. based on numerous 
criteria. whether or nor they write one line of muni~ipal in· 
surance. 

Dubbed the "Rkhmond Plan ... the aforementioned system 
long has been a sore point with us. lr bothers us to no end that 
some insurance agents get a share of these substantial goodies 
in return for doing nothing apart from being a breathing in· 
suran"e agent •.. 

The Rh:hmond plan was adopted ar a time when the dty's 
insuran~e business was ~oncenrrated in the hands of '" o or 
three large lo"al firms. The idea was to gi\e all lo"al agents a 
pie\:e of the a"rion. a .:ourse of a.:rion that has \\Orked 
primarily to the benefit of rhe agents. 

In this da~· of seemingly endless in"reasing "osts-in insuran~e 
and e'eryrhing else the dty must buy with tax dollars-rht 
dry's primary ~on~ern should be the best possible "o,·erage at 
the btsr prke '' htrever it "an bt obtained ... 

J h must be recognized that insurance boards them­
selves are not the problem. for they may have a 
beneficial role in .a competitive procurement process. 
The structure of the process itself, and the way in which 
the insurance advisory board is integrated into the 
process, are critical. Care must be taken to avoid the 
legal flaws or other inefficiencies. 

In addition to avoiding the completely arbitrary 
selection of an insurance agency. the use of insurance 
advisory boards does provide public bodies with in· 
formation and advice concerning available and 
desirable coverages. In recent years. perhaps out of a 

. desire to avoid reliance upon what might be percei\'ed as 
hardly disinrerested advice, many public bodies have 
rerained independent ~onsuhants to analyze their in­
suran~e needs and assist in the procurement process. 
Others ha\·e employed professional risk managers 10 

provide this function. Under either method. as with 
proper use of an insurance advisor)' board. competition 
can be obtained. either through ~ompetitive negotiation 
or competitive sealed bids. 

The experience of Virginia localities pro\·es that by 

·•an 1979. lh~ Cit~· c.\( Rkhntc.\nd raid in;;ur:tn\.'t \o'\liUIJlissic.lnS ,, .. ll\ff 
St7~.uoo. or lhis ll\131. !~ .... c.lr ·~~~ rhan s.a.a.(l(l(l \\3S 3~tually 
rclainc.'\1 .a,. ~c.'m~nsaric.ln tt~· th~ :11~nts ,.,f rt\·,,r..s fc.'r rht 'aric..,us 
l"'li'"ics. The lnsuran~t AcJ,·ikn~· C\,mmin~ r~"""i'~LI .,~,., ,,f the 
h'lal. oarnc.,muin~ ''' SOI.ftMO. Of this amc.,unr. !~'"•· ,,, ahth.'SI 
SH.UOO ""'" '"''rcnLic..'\J fc.1r oadministrati\·~ t\~n!'t!', indudinl '"'''111· 
~nsoatic.1n fc.u lhc m~mhcrs .and Ext\:utht St\'rtr.u~ ,,f rht lnsuran..:t 
-"LI,·i~,~· Cc.,mmirrc..-c. as wc.>ll as c.llhtr ~r~lns ''he.' ~h.'tu;tll~ rtn&.ltrtd 
~Cen·i\.'c.~. The 1\idan'-""c.:" c.1f OlJ'f'fc.'l\intilltl~· S~.(l(l(l \\aS Jistrii\Uitc.f h.'l 
ntc.."tn~.,s ,,,. the ~'~aile..'\! "lnsuran~t P'"'l" a..:..:.,rdint~ h ... a fc.1rmula 
whi&:h Llc."-"'S "''' rcquir~ that an~· insuran..:c ,,r ~n kt ~ furnishtd tty 
lh~ r~·iricnr. In fa~l. nl;ln~· mc.-mttt:rs ,,( aht "lnliuran..:~ P'"'t•· J,, nc.lt 
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introducing competition into the procurement of in­
surance, substantial money can be saved. For example, 
in 1977 the Chesapeake City Schools, following analysis 
of their needs and preparation of specifications by a 
consultant. used a competitive program, to purchase 
more coverage than the previous year for over $100,000 
less. The premium for insurance for Prince William 
County was reduced b}' O\'er $30,000 following a 
competitive program. n Henrico County realized savings 
of 25 07o on the same lines of insurance by using com­
pethi\'e bidding. 

·One encounters a number of arguments against an 
open and competitive process for procurement of in­
surance. Perhaps the most misleading is the statement 
that competition will have no effect upon price, or 
• •since insurance rates are very closely controlled in 
Virginia by the State Corporation Commission, a large 
number of identical bids would be received with no 
savings whatever. " 10 In fact, Virginia law requires prior 
approval of premium rates by the State Corporation 
Commission for only four lines of insurance: work­
man's compensation, motor vehicle assigned risks, basic 
property coverage and uninsured motorists coverage as 
well as excess rates for a specific risk.•• In addition, 
legislation permits the Commission to require the prior 
filing of rates or supplementary rate information if the 
Commission finds that competition is not an effective 
regulator, u but this has been done only for physician, 
surgeon and other medical malpractice liability 
coverage. u For all other lines of insurance within its 
jurisdiction, insurance companies file rates for average 
commercial or personal risks. Most commercial rating 
plans filed provide for variances from the otherwise 
applicable premium based upon actual and/or con­
templated experience or other factors. Thus, for the 
overwhelming amount of insurance purchased by public 
bodies, including property damage liability, fire, 
miscellaneous property, burglary and theft, personal 
injury liability. fidelity and surety and motor vehicle 
insurance. price competition is not precluded. 

It is sometimes claimed that insurers will refuse to 
participate in a competitive process. Experience 
throughout Virginia disproves that, for many public 
bodies have successfully instituted competitive 
procurement of insurance. A recent national survey of 
municipalities disclosed that during the years 
1975-1977. over 600/o of the municipalities utilized 
competiti\·e bidding programs for general liability and 
automobile liability coverage ... 

Some objections to competition result from the 
chronic tendency to equate competition wiah com-

··oata J'lfO\ iJtd Wilh the .:onsenr or lhese jurisdictions b)" Messrs. R. 
L. Fishtr and Samutl Rosenthal or Industrial Insurance Manastment 
c~'rr .. lht ..:'"'nsuhanr rttaincd b~· those jurisdictions. 
•"Tht Rkh"''"'nd. Vir!inia lnsuran"t Plan. p. 2. 
··st~ri,,n~ ~lU -~!0 and ~8.1-:!79 . .&7 oftht Code. 
·=~ric.lns .lB.l-279 .. 13 and 38.1-279.40 of the Code. 
••ordtr ,,,. Start Corroration Commission. Cast No. INS8000SS 
(19~0). 

••Munidral liattility lnsuran'"-e. Suf\"ey of Municipalities and ln­
,;uran..:t Contranit~. All lndusrr~· Rescar~h Ad,·isory Council (May. 
19~0). r . .ao. 
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petidve biddins. There may be reasons why a public 
body might choose the more flexible method of com­
petitive negotiation in lieu of competitive sealed bids. 
These include the desire for coverage suggestions from 
carriers, the recognition that the low bid may not be the 
best bargain, and the difficulty of drawing uniform 
specifications acceptable to all potential carriers. These 
are not, however. reasons for foregoina competition. 

Competition does not dictate that insurance needs be 
either consolidated or fragmented. That is up to the 
public body. Nor does competition require annual 
contracts, with the potential for frequent adjustment to 
a new carrier. The majority of municipalities seek ina 
competitive bids conduct such programs only once every 
three years. 

The Advisory Committee concluded that competition 
should be the public policy in Virginia for the 
procurement of insurance as it should be for all other 
procurement. Accordingly the legislation does not 
exempt it. 

Bonds 
The use of bonds for various purposes is a feature of 

public procurement, especially construction. In recom­
mending consistent legislation, the Advisory Committee 
felt that the fundamental purpose of each bond must be 
controlling. 

A bid bond is submitted with the bid. It is a device to 
ensure that the bidder, if offered the contract, will 
accept and execute the contract in accordance with the 
bid. The bond promises that the bidder and his surety 
are jointly and severally liable for the amount of the 
bond, usually about five percent of the amount of the 
bid, if the bidder refuses to honor the bid upon being 
tendered the contract. The bid bond contributes to the 
sanctity of the system for bidding on public contracts 
and leads to the certainty and reliability of bids .• , 
· There are a number of problems in the present 
statutes relating to bid bonds. First, the statutes do not 
conform to existing practices, for they require a cer-

. tified check, and then allow a bid bond to be submitted 
to lieu of the certified check. In practice, a bid ac­
companied by a certified check is the exception. In the 
recommended legislation, the bond is required, and the 
certified check is a permissible alternative. Both are still 
acceptable, but the legislation is in terms of the more 
usual bid bond. 

The present statutes are not consistent. Bid bonds for 
highway construction bids must be for an amount 
twenty percent more than the amount required if a 
certified check is submitted." For other State con­
struction contracts, the face amount of the bond need 
only be the same as the amount required if a certified 
check is submitted." And no statute requires bid bonds 
on local government construction contracts, although 
they are invariably used. 

The recommended legislation requires bid bonds for 
bids over $25,000. This fiaure was chosen for several 
••NewPOn News v. Doyle and Russell. 21 J Va. 603 (1971). 
MSectlon 33.1-186 of the Code. 
•'Section 1 t-19 of the Code. 491 

reasons. First, the General Assembly in 1980 raised the 
threshold for payment and performance bonds on local 
government construction to S2S,ooo,•• and the Advisory 
Committee felt that uniformity at that ·level for all 
bonds would minimize confusion. 

Second, bid bonds for lesser projects would not 
.amount to a significant forfeiture, and would thus not 
further the purpose of emphasizing the binding 
character of the bid. Third, a level of S2S,OOO would 
allow an area of limited risk where small and unproven 
contractors could compete for public work without 
securing a surety. 

The legislation requires bid bonds in an amount set by 
the public body. Any other form of security, such as a 
certified check, would be in the same amount. 

The legislation also provides that the forfeiture shall 
not exceed the face of the bond or the difference be­
tween the bid and the next low bid, whichever is less. 
This will fully protect the public body without providing 
the opportunity for a windfall. 

The performance bond, which is always written with 
a payment bond, is clearly for the protection of public 
funds. By that bond, the contractor and surety promise 
to pay the sum of the bond unless there is satisfactory 
performance of the contract. The legislation conforms 
with the existing practice of requiring this bond in the 
face amount of the contract. 

Unlike the bid bond and the performance bond, the 
payment bond is not primarily for the benefit of the 
public body. It is a feature of public contract law 
because it is impossible to place a lien upon public 
property in Virginia." In the private sector, a sub­
contractor, materialman or supplier can recover the cost 
of work or goods in a project even if the prime con­
tractor goes bankrupt or refuses to pay. He does this by 
placing a lien upon the owner's property which 
benefitted by his goods or labor. ' 0 Without the payment 
bond, in which the contractor and surety agree to pay 
for material and labor supplied in the performance of 
the work, subcontractors, materialmen and suppliers 
would bear an inordinate risk in undertaking work on 
public projects. 

Present provisions concerning payment and per­
formance bonds need revision. An example of the in­
consistencies was cited in the introduction to this report. 
The recommended legislation standardizes the level at 
which such bonds are required at S2S,OOO, the figure 
adopted by the General Assembly in 1980 for local 
government construction contracts.' • 

In recent years, bonding requirements have been cited 
as an impediment to small businesses' participation in 
public work. n The request has been to raise the level at 
which bonds are required. While some adjustment from 
the 1977 level of S2,SOO was in order, the Advisory 

..Ch. 403, 1980 AcES of Assembly. 
"Phillips v. Univ. of Virginia. 97 Va. 472 (1899); Bowers v. Town of 
Maninsville, 1S6 Va. 497 (1931). 
'•Section 43- t ~~ ~q of the Code. 
"Ch. 403. 1980 Acts of Assembly. 
"SH House Document 18 (1979), .. Repon on Bonding to Small 
Businesses and Disadvantased Businesses. •• 
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Committee fears that this approach is too narrow and 
overlooks the fact that the purpose of the payment bond 
is to protect firms providing labor and material on 
public projects who cannot obtain liens on the public 
property. It is not the public body which assumes the 
major share or additional risk on an unbonded project; 
it is those subcontractors and suppliers. 

Moreover, the purpose of the bond can ·be achieved 
simultaneously with increased access for firms without 
bonding capacity and without additional expense. 
Present law requires payment and performance bonds 
from the general or prime contractor, but also provides 
that the prime contractor must require payment bonds 
from his subcontractors. u The bond that the State has 
used for capital outlay projects for several years," 
however, and the bond published by the American 
Institute of Architects'' which is widely used in the 
construction industry, provide protection to the sub­
subcontractors, materialmen and suppliers. The double 
bonding requirement results in additional expense 
unnecessarily. It also denies firms without bonding 
capacity eligibility to work as subcontractors on public 
work. The public purpose is fully served just by the 
general contractor's bond. Accordingly, the recom­
mended legislation deletes the double bonding re· 
quirement. 

As noted previously, the recommended legislation 
speaks in terms of the most prevalent form of contract 
security, the bond. It does .provide for alternative 
forms, such as a certified check or cash. It also mentions 
the letter of credit, which is emerging as a very useful 
tool in public contracting. The letter can be used as a 
substitute form of guaranty in public contracts. It has 
even been labeled a guaranty letter of credit." This 
guaranty letter is designed to ensure that one or more 
parties to a contract will perform their duties under it. 
In the traditional situation, the owner of the structure 
requires that the contractor give him payment and 
performance bonds providing for the payment of 
~ertain sums of money if the structure is not completed in 
accordance with the contract. Under the recommended 
legislation, in order to fulfill this requirement, the 
contractor can procure a letter of credit stating that 
upon the contractor's failure to perform in accordance 
with the agreement, the bank will pay a draft drawn on 
the letter. The bank in return receives a promise from 
the contractor that he will reimburse it for ·any ex­
penditure made under the letter of credit. The 
owner/beneficiary of the letter can only draw on the 
draft if it is accompanied by some certification of 
noncompliance. The required documents are a matter of 
contract and must be specifically stated in the letter. The 
owner must strictly comply with these requirements 
when attempting to collect on the draft. This cer­
tification is frequently accomplished by reducing the 
performance sought to statements that can be certified 
71Sections 11-20 and 11-23 ofth~ Code. · 
'-G.S. FormE& B, C0-10.1 (Rev. 2-79). 
"AlA Document A-3 t t. 

492 
'•Set Verkuil, .. Bank Solvency and Guaranty Leners or Credit.•• 2S 
Stan. L. Rev. 716 (1973). 

by a qualified third party such as an architect. This 
architect's certificate of noncompliance would trigger 
collection under the letter." 

In Virginia, localities frequently use letters of credit 
as a security device in erosion control agreements with 
subdivision contractors. The letter is also now used as a 
security device by a developer under Section 15.1-466 o~ 
the Code. The use of the letter of credit as a security 
device has become so prevalent that a recent glossary of 
construction terms defined the letter as: 

"An alternate to th~ furnishing of a performance bond by a 
surety where a bank issues a letter of credit to the owner as 
security for the performance or the contract." Meyer. A 
Gloss11ry o/Conslf11clion T1rms, 14 F0111m 924, 923 (1979). 

In addition to these named devices, however, the 
legislation permits any other mechanism which will 
afford protections equivalent to the bonds. The thrust 
of these sections is to emphasize the substance of the 
purpose of contract security rather than the form of 
how that purpose is achieved. This will allow flexibility 
in developing innovative techniques without sacrificing 
the public interest. 

Remedies 
Any procurement transaction offers opportunity for 

conflicts or disputes between the parties. The public 
procurement system must identify the major potential 
conflicts, and afford some mechanism for resolving 
them. This is particularly important in the public sector, 
where vendors occasionally assert inherent urights" 
merely because public funds are involved. An excellent 
example of this attitude is eligibility to sell to the public 
body. It may come as some surprise that the United 
States Supreme Court has stated: 

"'Like private individuals and businesses, lht governm~nl 
~njoys lht unrtstricttd pow~r to produce its own supplies, to 
determint those with whom it will dtal, and to fix the terms 
and condilions upon which it will make needed purchases ... 
It (the federal procurement statute) was not intended to be a 
bestowal of litigable rights upon those d~sirous of selling to the 
sov~rnment.'" Perkins Y. Lukens Steel Co .• 310 us 113 at 12S 
(1940). (emphasis added) 

Notwithstanding this flat statement, reasons of public 
policy have eroded this attitude, and the Advisory 
Committee concluded that no vendor should be 
blacklisted arbitrarily or capriciously. Accordingly, the 
legislation requires that any vendor determined 
ineligible to receive a public contract, whether by 
disqualification (removal from bid list, suspension, 
debarrment), or by refusal of prequalification (if such a 
procedure exists), should receive written notice of the 
reasons. The intent is not to encouraae second-guessing 
the decision of the public body, but to ensure that the 
decision is not arbitrary or capricious. Since review of 
the decision is afforded by the legislation, no hearing 
need precede the decision,'' although a public body 

•• Sft Joseph. ..Letters of Credit-The Developins Concept and 
financina functions." 94 Bankins L. J. 816 (1977); Comment. 
.. Letters or Credit in Nonsal~ of Goods Transactions," 30 Bus. Law 
1103 (1975). 
"'Set Goldbers v. Kelly,397 US 254 (1970). esp. footnote 10 at p. 263; 

•Trap Rock Ind. v. Kohl. 284 A2d 161 CNJ. 1971). 

IJ 
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could choose to provide on~. The legislation does not 
attempt to list or limit acceptable reasons for disqualifi· 
cation. 

A similar situation is presented when a bidder eligible 
to receive public contracts is determined not to be a 
responsible bidder for a particular contract. The 
conflict arises only if the bidder is the apparent low 
bidder. Accordingly. if an apparent low bidder is 
determined not to be a responsible contractor for the 
particular contract, the legislation requires that the 
bidder must be provided a written statement of the 
reasons for that determination. The public body is not 
required. however, to furnish reasons why a proposal 
submitted during competitive negotiations is not 
considered the most advantageous. 

Another major conflict can occur where a bidder 
claims an error in the bids and seeks to be relieved of the 
obligation of entering the contract. In 1971, the Virginia 
Supreme Court considered such a situation where the 
forfeiture of a bid bond was at stake. After recognizing 
that an "obvious" error permitted withdrawal in most 
states, the Court adopted instead the minority view: 

••while ir might seem harsh to hold against a bidder who has 
ac:tuall)· made a clerical mistake in the preparation of its bid for 
its refusal to enter into the contract awarded to it and to give a 
performance bond, Doyle and Russell must be held bound b)· 
the express provisions of its contract stating thar il will not rely 
on a plea of mistakt for cancellation of its bid. To hold 
otherwise would be to isnore the terms of the official bid form. 
the provisions of the bid bond, and the purpose of requiring a 
bond to accompany a bid. It would also seriously jeopardize 
the sanctity of the system for bidding on public contracts and 
lead to the uncenaint)" and unreliability of bids. The system 
followed here for awarding such contracts saves the public 
harmless, as well as the bidders themselves. from favoritism or 
fraud in hs varied forms." Newport News v. Doyle and 
Russell, 211 Va. 603 (1971) at 608. 

The following year. the General Assembly adopted 
alternative statutory procedures allowing withdrawal of 
bids on construction contracts under defined conditions 
when a mistake is claimed." The Advisory Committee 
suggests only relatively minor changes. Since only one 
of the two procedures has been in common use, the 
proposed legislation omits the other procedure. It also 
permits a public body to establish a similar procedure 
for bids for other than construction contracts. 

The Advisory Committee recognized that any 
procedure affords the opportunity for improper 
withdrawal. Under the retained procedure, a bidder 
could gather with other bidders after submission of 
bids, compare bids, doctor the working papers, and still 
submit them prior to the formal opening of bids. A 
claim for withdrawal under such circumstances would 
be difficult to detect. On the other hand, the procedure 
has been invoked only rarely on the State construction 
contracts to which it applies. 

One of the most common conflicts in public con· 
tracting is an argument over the award of a contract. As 
noted above, the traditional position is that even 
statutes requiring competitive bidding confer no rights 

"Section I 1-20.2 of the Code. 493 

upon the bidders. As the West Virginia Supreme Court 
noted: 

"Statutes and ordinan~e~ of thi~ t~·rr are ena~ttd for the 
~nefit of the publi.:. to rrote~t rublk coffer~. and confer nt., 
rights upon indh·idual contractors.·· Pioneer Co. \. Hut· 
chinson. 220SE 2d 894(\\". Va. l97S). 

And it is essential that the public official be free to 
exercise judgment and discretion in procurement 
decisions. But if such decisions are not subject to some 
sort of review, allegations of capricious or criminal 
conduct are inevitable and both vendor confidence and 
public confidence in the fairness of the decision will 
suffer. Thus, the legislation codifies and makes ap· 
plicable to all public bodies the holding of Taylor v. 
County Board, 189 Va. 472 {1949): 

.. \\'hen the dedsion of the authorities is based upon a fair and 
honest exercise of their discretion. h ~·ill not be interftrrtd with 
b)· the courts. t\·en if erronrous. Courts do not in such casts 
substitute their judgment for the judgment of the body to 
\\'hich the decision is confided. Interference b)· the court is 
limit tel 10 cases in "·hich the public body has proceeded illegally 
or acted arbitrarily or fraudulently. •• 

The last major category of conflicts are disputes 
which arise during performance of a contract. Unlike 
the other conflicts, this has an obvious counterpart in 
the private sector. where disputing parties may negotiate 
a resolution, agree to the assistance of a disinterested 
party, or litigate in a court of law. 

To define the dispute, a public body must take a 
position on a claim, and communicate that position to 
the contractor. The legislation does not specify this 
internal procedure, which could be as simple as an 
exchange of letters. or if the public body felt it 
necessary, more detailed. Thus. the Advisory Com­
mittee left in place existing legislation for highway 
construction claims•o but is not mandating such a 
procedure for other public bodies. 

The emphasis in the legislation is upon prompt 
identification and disposition of contractual claims. For 
that reason, the legislation requires submission of 
claims no later than 60 days after final payment. Ac­
ceptance of the final payment will not waive claims. The 
legislation does provide that pendency of claims shall 
not delay payments of amounts agreed due in the final 
payment. 

For all of the above conflicts, one recourse is always 
available: filing suit. In addition, the legislation 
authorizes (but does not mandate) any public body to 
establish an administrative appeals process. To pre\·ent 
the administrative appeal process from becomng. or 
being perceived as unfair or burdensome to contractors, 
no contractor is required to exhaust the procedure 
before filing suit (although if the administrati\·e appeal 
process is invoked by a contractor, it must be completed 
before a suit is filed unless the public body agrees 
otherwise). The factual findings are conclusive. thus 
ensuring that the process does not merely become a 
rehearsal for a trial. In order for the factual findings to 
be conclusive, however, the administrative appeal 

*0Section 33.1-386 er seq. 
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process adopted by the public body must provide for a 
hearing before a disinteres~ed pe.rson or. panel, the 
opportunity to pr~sent pertinent mformauon, . a?~ a 
written decision. Euher f'larty to the contract can mauate 
judicial review of the decision, which is confined to the 
issues of law. 

The legislation also specifies the relief available if it is 
determined that the public body acted improperly. 
Again, it must be remembered thai legislation requiring 
competition is intended primarily to benefit the public, 
not rhe bidders. Thus, monetary damages have gener­
ally not been awarded in disputes over eligiblity of bid­
ders or awards of contracts. As stated by one court: 

••such a statutt'ry provision enacted as a protection to the 
(municiJ1&1) ct'rporation cannot bt u~ to make a di~bedienc:e 
of its 11rovisions by the municipal orricers a double source of 
punishment to the munic'irality. If the plaintiff is right in its 
contention then a disobedience of the provisions of the statult 
will make the municipality pay the difference between the 
fowtst bid and the bid for which the contract is made, and also 
tht 11rofit that the lowtst responsible bidder would have made 
if the statute had not been violated. But such is notlhc purpose 
of rht charier provision ..• the saatue was nor enacted for the 
Kndir of the plaintiff, and he cannot recover by reason of its 
provision. (cilation omiued). Molloy v. C'it.Y of N~w 
Rochtll~. '' 198 N.Y. 402, 92 NE 94 (191 0). 

This proposed legislation, however, makes a major 
exception in two instances. Jf a public body determines 
thai a bidder is not a responsible bidder, and awards the 
contract to another bidder, and il is subsequently 
detemined that the determination of non-responsibility 
was arbitrary and capricious, the bidder is entitled to the 
cost of preparation of the bid, but not projected or 
anticipated profits or the costs of appeal. Similar relief 
is available if an award is made to another bidder, and it 
is subsequently determined that the award was arbitrary 
and capricious and should have been made to the 
protesting bidder. 

This course was selected for several reasons. First, 
where the contract has been awarded and accepted in 
good faith, •• and another contractor has begun per­
formance, it would be manifestly unfair to declare that 
contract void. On the other hand, the vigilance of 
vendors is the best mechanism for policing a public 
procurement system, and some effon to make them 
whole without encouraging frivolous appeals from 
disgruntled vendors is appropriate. 

COMMENT 

Although the Advisory Commiuee's recommendation does 
not sratutorily address th~ creation of an appeal board or panel 
for State government in a mandatory sense, such a panel will be 
created for the Department of General Services with respect to 
111 procurement e~tecuted by that Department. Such a board or 
panel wil be comprised of persons wilhin the private and public 
secaors having demonstrated capabilitits and e~tpenise in 
procurement, public contracts, and public: contract law. We 
recommend such a requirement for the Depanment of General 
Services be mandated statutorily. In accordance with the 
recommendation of the Advisory Committee. this leaves the 

••Noae that "arbitrary and capricious" is not a synonym for bad faith. 
CC. First Savings and Trust Co. v. Milwaukee County. 148 NW 22 
(Wis. 1922); Univ. of Miami v. Militana, 184 So 2fll 701 (Fla. App. 
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creation or such a panel or board to the discretion or the tocaJ 
governing body for the political subdivisions. 

Charles B. Walker 
Secretary or Administration 

and finance 

The legislation does not include several features urged 
upon the Advisory Committee. Some persons suggested 
that this legislation should create a special panel to hear 
all public contract disputes, similar to the Boards of 
Contract Appeals used by the federal government. In 
support of this feature, it was argued that this would be 
an efficient way to dispose of public contract disputes, 
and that it would result in a panel whose members had 
considerable expertise in public contract law. 11 

The Advisory Committee declined this suggestion for 
several reasons. First, except insofar as the legislature 
specifies differences, public contracts are controiJed by 
the same body of law applicable to other contracts." 
There are insufficient differences to warrant establish­
ing a special tribunal. Moreover, the existence of a 
special tribunal might even tend to unnecessarily in­
crease the differences between public and private 
contracts. Second, the Advisory Committee concluded 
that there was an insufficient volume of public contract 
disputes to warrant the expense of creating and 
operating such an agency. Third, the Advisory Com­
mittee had no indication that the Circuit Courts were 
incompetent or unable to handle public contract cases, 
and was loathe to recommend something which could be 
interpreted as a lack of faith in their performance. 

The Advisory Committee was also urged, in lieu of 
recommending establishing a special tribunal, to specify 
several Circuit Courts around the State in which all 
public contract disputes would be litigated. The Ad­
visory Committee concluded that this was more a 
question of venue than or procurement policy, and that 
the General Assembly had addressed this to its satisfac­
tion in the revision of Title 8.01 in 1977. 

Differences With The Model Procurement Code 
In developing the proposed legislation, the Advisory 

Committee relied heavily upon the Model Procurement 
Code published by the American Bar Association. The 
Model Procurement Code is described by its authors as 
a "model" rather than a "uniform" statute, which 
means that jurisdictions are encouraged to adapt its 
provisions, rather than adopt them verbatim. Many 
features of the proposed legislation are clearly derived 
from the Model Procurement Code. For example, the 
description or various procurement methods and many 
of the ethics provisions are based on MPC sections. 
Since the Advisory Committee did not conclude that 

1'The Model Procurement Code contains optional provisions creating 
such a Procurement Appeals Board, made up of at least three lawyers. 
It is described as a full-time body. See Section 9-501 et seq. 
.,In faa, some major conuaa cases in Virainia arose in the public 
sector. but that was not a factor in the decisions. Sec, for example. 
VMJ v. King, 217 Va. 751 (1977) (obligations of architect to owner. 
saatute of limitations); Valley Landscape Co. v. Rolland, 218 Va. 257 
(1977) (relationship of architect to contractor); Ranaer Const. Co. v. 
Prince William County School Board, 605 F2d 1298 (1979) (claims for 
attorney's fees in consuuction litiaation). 
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Virginia should adopt the M. "" verbatim, however, it 
would be appropriate to identify some of the major 
differences. 

Article 2 of the Model Procurement Code prescribes a 
procurement organization. It provides that the Chief 
Procurement Officer shall "procure or supervise the 
procurement of all supplies, services, and construction 
needed by the State.,.,, Even where the legislature 
exempts procurement through the Chief ~rocurement 
Officer, the transaction still must be in accordance with 
regulations promulgated by the Procurement Policy 
Office." The proposed legislation contains no 
analogous provisions. 

At the State level in Virginia, there are three major 
procurement agencies. The Division of Purchases and 
Supply of the Department of General Services is the 
centralized purchasing agency for goods, and also 
promulgates the rules and regulations for the purchase 
of goods not requisitioned through it. The Division of 
Engineering and Buildings of the Department of 
General Services assists in the administration of capital 
outlay construction, and promulgates rules and 
regulations for the procurement of architects and 
engineers for capital projects. The agency or institution 
to which the funds are appropriated is the party to these 
contracts. The Department of Highways and Trans­
portation procures highway construction and related 
materials and equipment. In addition to these three 
agencies, the Department of Alcoholic Beverage Con­
trol purchases alcoholic beverages. 

The Advisory Committee concluded that this division 
of responsibility was logical and appropriate, and that 
there was no reason to conso1idate the procurement of 
these disparate items. Capital outlay construction is not 
"centralized." The process itself was the subject of a 
recent JLARC study, which, while recommending 
improvements in administration, refrained from 
s.uggesting that a central agency act as the owner in all 
capital outlay construction." For several reasons, not 
the least of which would be the cost and manpower 

• requirements with minimal offsetting benefits, the 
Advisory Committee shares that view. 

With the exception of architectural and engineering 
services for capital projects, no statute provides central 
control over the procurement of services. Considering 
the variety of such services, which range from janitorial 
or gardening work through elevator or boiler main­
tenance to auditing or other professional services, the 
Advisory Committee rejects the notion that a single 
agency could or should be charged with procuring such 
services for other agencies." Where uniform im­
plementing policies are required, they can be effectively 
supplied through Administration and Finance Direc­
tives." 
••MPC Section 2-204. 
"MPC Section 2-303. 
.... Operational Review: The Capital Outlay Process in Virginia," 
Joint Lqislative Audiland Review Commission (1978). 
''The Joint Legislative Audit and Review Commission has apparently 
reached a similu conclusion ... Management and Use of Consultants 
By State Aaencies" (1980), p. 17. 
115ft. t.g., Administration and Finance Directives 2-80 and 4-80. 
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The propose~.o .egislation concentrates on .. how" not 
"who." Centralized procurement remains the rule 
wherever the General Assembly has mandated it, as it 
has for the purchase of materials, equipment, supplies 
and printing for State agencies" and for goods for 

·counties. ' 0 

Central to Article 2 of the MPC is a separation of 
policy making and operational functions. Accordingly, · 
the MPC creates a Procurement Policy Office which 
adopts the regulations that the Office of the Chief 
Procurement Officer must follow. The Advisory 
Committee rejected this departure from the traditional 
notion of administrative law in which an agency' within 
standards contained in the legislation, adopts im­
plementing regulations and then enforces and abides by 
those regulations. This notion is embodied in the 
Administrative Process Act, Section 9-6.14: I et seq of 
the Code. It ensures that the public officials are fully 
accountable, and are wholeheartedly committed to the 
letter and spirit of the regulations. This is as important 
in procurement as in any other area. A separate board 
does not necessarily insulate the procurement process 
from improper influences. In fact, an argument can be 
made that it could facilitate improper influence. 

Finally, the Advisory Committee is satisfied that a 
mechanism exists for any necessary coordination of 
State procurement policy. The Governor, his cabinet, 
and the responsible agency heads appointed by him can 
certainly formulate policy as effectively as a new 
"superboard." 

For some political subdivisions of the State, the MPC 
suggested organization appears unnecessarily ornate. 
The Advisory Committee felt that to mandate a 
procurement organization for localities would generate 
resentment, and would deflect attention from the more 
important policies articulated in the legislation. It was 
also mindful that a focus on organization at the expense 
of the procurement policies resulted in many of the 
deficiencies in the present Jaw. 

The Model Procurement Code describes one method 
of source selection as "competitive sealed proposals." 
It separately describes two similar procedures, one for 
most professional services and the other for ar­
chitectural and engineering services." The legislation 
recommended by the Advisory Committee consolidates 
aU three methods into one, and describes it as "com­
petitive negotiation." 

The term "competitive sealed proposals" was 
rejected because it seemed likely to be confused with 
competitive sealed bidding. u "Competitive negotia­
tion" was selected because it emphasizes the role of 
competition while connoting the flexibility inherent in a 
negotiating process. It is also a term readily understood 
in both the purchasing and construction communities." 
"Section 2.1-440 oflhe Code. 
•-section I 5.1-107 of the Code . 
••MPC Sections 3-203.3-207. S-501. 
..Ironically, early drafts of the Model Procurement Code used the 
term "competitive negotiation.•• SH Preliminary Working Papers 
Nos. I and2. 
USft Council or State Governments, S/111~ lind L«<ll Go'll,trm~nl 
P&II'C'hasing (1975), at p. 6.6; American Consultina Engineers Council, 
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Throughout the recommended legislation, the Ad­

visory Committee sought flexibility. It felt that the 
MPC approach, which mandated slightly different 
forms of competitive negotiation depending upon what 
was being procured, unnecessarily limited public bodies 
in developing innovative and responsive procurement 
methods. The fundamental guideline of competition, 
rather than the details of the procedure, should be the 
touchstone. 

The ModerProcurement Code was heavily influenced 
by the federal procurement system. Some features of 
that system, however, are less desirable at the State and 
local level. The volume of federal procurement, both in 
dollars and numbers of transactions, may warrant a 
quasi-judicial process for resolving disputes. The MPC 
suggests such a process, featuring a Procurement 
Appeals Board. There is no indication that there is 
anywhere near the necessary volume of public contract 
cases or disputes in Virginia to justify the expense of 
establishing sadl a body in Virginia. A number of other 
entities included in the MPC were omitted for similar 
reasons. These include a Procurement Advisory 
Council, Procurement Institute, and Ethics Com­
mission. 

Ethics 
The Advisory Committee approached the matter of 

ethics in public procurement with a candid recognition 
of the limitations of such legislation. Whenever greed is 
more powerful than honor,·there will be those who will 
violate a statute, and even the most draconian penalty is 
a surmountable deterrent. Nevertheless, statutes should 
define unacceptable conduct, both of public employees 
and those who accept public funds as vendors and 
contractors. 

The Advisory Committee adopted two positions at 
the outset. First, because of the extraordinary trust and 
responsibility exercised by public officials conducting 
procurement transactions, and because of the legitimate 
expectation by the public that this trust and respon­
sibility be exercised properly, the statute should describe 
a higher standard of conduct for procurement officiaJs 
than for public employees generally. Procurement 
officials, like Caesar's wife, must avoid even the ap­
pearance of impropriety. 

Second, the Advisory Committee decided that rather 
than attempt to consolidate all provisions with ap­
plicat-ion in a procurement context, it would recommend 
legislation to fill the voids or deficiencies under existing 
legislation. In other words, the recommended legislation 
is an overlay; it supplements but does not supersede 
e~isting legislation which is located other places in the 
Code. 

Two such statutes deserve special mention. Both were 
enacted in 1980. The Virginia Governmental Frauds Act 
(Section 18.2-498.1 et seq) and a statute outlawing 
combinations to rig bids submitted to public bodies 
(Section 59.1-68.6 et seq). filled huge gaps in the 

A Guide to tile Procunment of Arrhilectural and Enginftnng ~r­
vices. It is also the term used in Attachment 0 to OMB Circular 
A-102. 496 
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procurement Jaws of this State. 

The Virginia Conflict of Interest Act applies to all 
public officials and employees. Some conduct which is 
not forbidden under that Act is clearly unacceptable for 
purchasing officials. For example, aggregate annual 
income of less than SS,OOO from a firm or business is not 
deemed to be a "material financial interest.,.,. A 
purchasing official could select a firm from which he 
would receive up to SS,OOO, and could be successfully 
prosecuted only if it could be proved that this sum was 
"for services performed within the scope of his official 
duties"" or was a gift "that might reasonably tend to 
influence him in the discharge of his duties.''" The 
words are high sounding, but easily evaded. 

The recommended legislation differs in several im­
portant respects from the approach of the Conflict of 
Interest Act. First, it uses the term ''pecuniary interest'' 
which is more encompassing than "material financial 
interest." Second, unlike the Conflict of Interest Act, 
the recommended legislation does not prohibit cenain 
contracts. It prohibits knowing participation in a 
procurement transaction on behalf of the public body 
by a public employee having a pecuniary interest in a 
contract. Thus, if an employee or official with a 
pecuniary interest in a firm seeking public business 
abstains or disqualifies himself, the public body is free 
to contract with that firm (unless the Conflict of Interest 
Act prohibits the contract, of course). . . 

Nothing shakes confidence in public procurement as 
quickly as the disclosure that vendors or contractors 
provide gifts or special privileges to procurement of­
ficials." The general prohibitions, which require proof 
of intent or tendency to influence an official act, are 
simply too lax for public procurement. The recom· 
mended legislation prohibits solicitation or acceptance 
of gifts of more than nominal or minimal value. Each 
public body could, in its internal rules, amplify this 
provision. The Advisory Committee felt that each 
public ~ody should have the opportunity to define the 
precise threshold. 

The special grand jury recommended that legislation 
restrict the employment of former purchasing of­
ficials." The Model Procurement Code contains such 
restrictions." The Advisory Committee concluded, 
however, that such restrictions unnecessarily curtailed 
the employment opponunities of a class or public 
employees, while the same purpose could be achieved by 
disclosure. 

The recommended legislation also explicitly prohibits 
kickbacks and other improper payments involving 
public contracts. 

"Section 2.1-348(f')(2) of the Code. 
"Section 2.1-349(a)(4) ofthe Code. 
••Section 2.1-351(c:) of the Code. 
., .. In the private sector, this kind or vendor conduc:t would amount to 
nothina more than aood salesmanship. How~cr, this sam~ c:onduc:t 
cannot be viewed so bcniply in the pubUc sector. whert the aovcm­
mental market is supposed to be open to all businessmen on equal 
terms,"' Founh Interim Repon, Special Orand Jury, p. 12. 
"founh Interim Repon, Special Orand Jauy, p. 5. 
''MPC Section 12-208. 
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Conclusion 

The legislation recommended by the Advisory 
Committee will not make public procurement immune 
from wrongdoing. No dictate yet, including the Ten 
Commandments, has accomplished that. The integrity 
of public purchasing depends not upon laws but upon 
people, both the public officials and those who seek to 
provide goods, services, insurance and construction to 
government. The most that legislation can do is ar­
ticulate the policies and standards which the collective 
representatives of the citizenry believe should be im-

plemented, and to specify certain safeguards. 
This legislation is admittedly broad. The variety of 

public bodies in. Virginia, the range of goods, services, 
insurance, and construction needed by those bodies, 
and the desire to provide those bodies the ability to 
develop responsive techniques made that necessary. The 
legislation does, however, provide a comprehensive 
uniform framework for public procurement at every 
level, and clearly establishes competition as the 
hallmark of public procurement in Virginia. 

I 
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Mr. H. Douglas Hamner, Jr. 
Commonwealth of Virginia 
Department of General Services 
209 North Ninth Street 
Richmond, Virgipia 23219 

2426 McRae Road 
Bon Air, Virginia 23235 
September 15, 1980 

~ Dear Doug: 

In accordance with your memorandum, I am attaching a Minority Report 
on certain problems in the procurer:e~t study. 

It will be appreciated. if you would include these comments as a 
· part of the final report. 

It has been a pleasure working with you on this study and it is 
believed that the General Assembly will adopt a version that will benefit 
the overall purchasing program in the State. 

Sincerely yours, 

£4./. 
T. Ashb~ 
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MINORITY REPORT ON CERTAIN RECOMMENDATIONS CONTAINED IN THE VIRGINIA 
PROCUREMENT LAW STUDY 

At the conclusion of the introduction to this report is a statement reading 
.. this legislation is admittedly broad", therefore, I wish to object to three 
recommendations that are not in the best interest of public procurement and if 
adopted, can only result in huge unnecessar·y expenditures of public funds. 

Sll-37 (e) Award to the lowest responsive and responsible bidde~. When so provided 
in the invitation to Bfd, award~ be made to rore than one bidder. 
In ~ opinio~there is no place1rn a competitive program for multiple 
awards. 1·he user preference simply means that the user can choose the 
highest priced item of the rultlple bidders, if desired. 

Presumably. this type of award is patterned after the Federal procure­
ment program and a recent report involving the GSA purchasing scandal 
cited that the multiple award program was one of the two most abused 
areas. Such an abuse is readily perceptible and leads to higher cost. 

Sll-41 (b) Upon a determination in writing that competitive sealed biddin9 is 
either not practicable or not advantageous to the public, goods, 
services, insurance or construction max be procured by competitive 
n.egot1ation.!.. 
Senate Bill 278 introduced in the 1980 General Assembly would have 
required .competitive bidding in the procurement of insurance. I 
wholeheartedly concur with this concept. That mandatory purchase 
of insurance by competitive bidding would save the tax payers of the 
Commonwealth thousands of dollars annually. 

Several examples of savings through the competitive bidding of 
insurance were cited in this report. Also, the Department of Highways 
and Transportation has purchased its insurance requirements on a 
competitive sealed bid basis for more than 30 years. The award is 
made to the firm submitting the lowest bid meeting all requirements 
of the specifications. A review of the Highway Department's records 
on insurance purchases will substantiate that thousands of dollars 
are saved each year by a competitive bidding insurance program. 

Therefore, I could not concur to any other method for a public body 
to purchase its insurance needs. 

·~11-41 (e) If adopted in writing, a public body may establish purchase procedures 
not re uirin com etitive sealed bids or co etitive ne otiation for 
sing e or term contracts not expected to exceed 10,000, provided, 
however, that such small purchase procedures will provide for competition 
wherever racticable. 
I o not consider an aroount under $10,000 to be a "small" purchase. 
$9,999 will buy a lot of pencils and will also purchase a car or truck. 
Such a purchase with public funds on a non-competitive basis, in my 
opinion, is a violation of the public trust. 
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Excluding purchases under $10,000 would cost the tax payers of the 
Commonwealth millions of dollars each year and can only lead to 
favoritism and collusion. 

The Department of Highways and Transportation is the largest dollar 
volume purchaser of all State age~cies. Their purchases exceed 
$135,000,000 annually for equipment, material and supplies for its 
own agency and for other State agencies. Highway Commission policy 
requires that all purchases exceeding $500 must be made on a 
competitive sealed bid basis. This program has literally ~aved· the 
Department and the other agencies for whom they purchase, thousands 
of dollars annually. Further, the Highway Department has a firm 
policy for purchases up to the $500 required for sealed bids. 

Consequently, I cannot support an exclusion from competitive bidding 
a sum that would exceed $1,000 and preferably it should be $500. 
To do so is an unwise and costly expenditure of our tax dollars for 
which there is no justification. 

c~·.(.,(_L Z.._-/ 
T. As~b~ Newby;;---· 
Coromfttee Memb 

I , : 
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CORDELL M. ~ARVINt 

DOUGLAS D. WILSON 
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t .. OT AOMITT.O 1 .. D.C. 

Mr. Doug Hamner 
618 9th Street 
Office Building 

"AST NATIONAL EXCHANGE BANK BUILDING 

~. 0. BOX 13000 

ROANOKE. VIRGINIA 24035 

f703t 882·7878 

September 15, 1980 

Richmond, Virginia 23219 

Re: Procurement Law Study 

Dear Mr. Hamner: 

IN WASHINGTON. D.C.: 

GARDNER. ROCOVICH. DECHOW, 
PARVIN • WILSON 

SUITE •te 
WASHINGTON BUILDING 

ISTH AND NEW YORK AVENUE 

WASHINGTON, D.C. 2000!1 

CZOZI 713·1857 

FILE NO.: 

I am responding to your letter of September 8, 1980, in which you 
indicate minority reports must be submitted by September 19, 1980. 

Before getting to my suggestions, I would first like to compliment 
Bob Kyle on the outstanding job he did as the leader of our group. I 
doubt he will ever get the recognition he deserves for his efforts on this 
project. 

My suggestions for changes are in the area of dispute resolution .. 
Section ll-70(e) as now written provides, "A contractor may bring an 
action involving a contract dispute with a public body in the appropriate 
Circuit Court." 

I see two problems with the above-quoted prov1s1on. First, with 
regard to the venue of dispute litigation, I believe it would be fair and 
equitable for the Department of Highways and Transportation to be 
treated the same as the rest of the state's contracting agencies. By 
virtue of §33.1-387 of the Virginia Code, the Department of Highways and 
Transportation is the only contracting agency in Virginia that requires a 
contractor to litigate its claim in the Circuit Court of the City of Richmond 
by trial without a jury. 

At best, this distinction between the Department of Highways and 
the other state agencies is uncalled for. At worst, this distinction may 
result in a denial of due process. It is feasible that the cost of litigating 
a claim in Richmond could be so prohibitive that a contractor would give 
up a valid claim. 
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The legislature very aptly stated the intent of the venue chapter in 
§8.01-256 of the Virginia Code. There, the legislature indicated that 
convenience of the parties and witnesses and the administration of justice '-:· 
without delay and prejudice were the factors considered in drafting the 
venue chapter. In highway claims, ~the primary highway department 
witnesses reside near the site of the work and not in Richmond. 

As I understand it, the Department argues that claims against it are 
quite complicated and for that reason the.y should be litigated in only one 
circuit court and decided by a judge and not a jury. I concur in the 
Department's view that construction claims are complex. In fact, I think 
the state will eventually discover that major building construction claims 
are far more complex than highway construction claims. However, I feel 
complexity of the claims should have little bearing on an appropriate 
venue to try the case. 

Based on the foregoing, I hope that the Secretary of Administration 
will recommend that §33.1-387 be repealed. 

As you know, my second concern is over litigation of claims by and 
against the state or local government before ''hometown" juries. This is a 
potential problem for two reasons. In many instances the potential jurors 
may have a monetary interest in the outcome of the litigation. If the local 
governmental body loses I public money must be used to pay the claim. 
Thus, there is a chance of the jurors being biased against the contractor. 
I have found that city I county and town attorneys· use the threat of a 
"local" jury trial to their great advantage in dealing with contractors. On 
the other side, when a state agency is forced to litigate in a contractor's 
backyard, the potential influence of the contractor on the local jury could 
potentially affect the outcome of the case. 

Second, a potential problem exists because construction contract 
claims can be so complex that a jury gets confused and pays little 
attention to the evidence. An article in the September 22, 1980. issue of 
"Business Week" outlines the problem. I believe it is in the government's 
and the contractor's best interest to have qualified people decide the facts 
in these cases. 

I have given considerable thought on the best way to eliminate the 
potential problems of prejudice and confusion. As you know, at one time I 
felt that a board of contract appeals would be the best approach. This is 
the method the federal government uses. Almost all of the state and local 
government members of our group opposed the board approach because of 
its cost to the state. 

After the objections were raised by the other members, I gave this 
matter more thought. I have concluded that when a party requests a 
jury, a fair approach would be to contractually require that it shall be a 
"Blue Ribbon" jury as provided for in §8.01-359(D) of the Virginia Code. 
Such juries are usually composed of experts in the field and are called 
upon to decide the complex factual questions which arise. These expert 
juries reduce the time necessary. to try the case and they are more likely 
to reach the correct conclusions. 

2 
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ROCOVIC:H. DIEC:HOW. PAftVIN 6: WILSON. l .-. 

In conclusion, I feel the advisory group did an excellent job under 
the leadership of Bob Kyle. I hope the Secretary of Administration will 
consider the two suggestions I have outlined above. 

Very truly yours, 

ROCOVICH, 9CHOW, PARVIN & WILSON, P.C. 

/ ·J/~ 
. Parvin 

CMP/Ip 
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Be it enacted by the General Assembly of Virginia: 

1. That the Code of Virginia is amended by adding in Title 11 a 
chapter. numbered _7, consisting of sections numbered 11-35 
through 11-80, as follows: 
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Chapter 7 of Title 11 

ARTICLE I - General Provisions 

Title, Purpose. (a) This chapter may be cited as the Virginia 
Public Procurement Act. 
(b) The purpose of this Act is to enunciate within this chapter 
the public policies pertaining to governmental procurement from 
non overnmental sources. This cha ter shall re eal and su er­
sede all charter prov1s1ons, loca or 1nances, and regulat1ons 
inconsistent with this cha~ter. 
(cl The provisions of thls_chapter shall not apply to those 
contracts entered into pri9r to July 1, 1981, which shall 
continue to be governed by the laws in effect at the time those 
pontracts were executed. 

Implementation. This chapter may be implemented by ordinances 
or regulations consistent with this act promulgated by any 
public body empowered by law to undertake the activities des­
cribed in this chapter. Any such public body may act by and 
through its duly designated or authorized officers or 
~mployees. 

The goal of this chapter is to articulate fundamental 
policies, not details. Substantial implementation will be 
required in order for each public body to apply these 
policies to its unique situations. This will, however, 
permit necessary flexibility . . 

Definitions. The words defined in this section shall have the 
mean1ngs set forth below throughout this chapter. 
~) Competitive Sealed Bidding is a method of contractor 

selection including the follow1nq elements: 
Cal Issuance of a written Invitation to Bid containing or 

incorporating by reference the specifications and 
contractual terms and conditions applicable to the 
procurement. When it is impractical to initially 
prepare a purchase description to support an award 
based on price. an Invitation to Bid may be issued 
re estin the submission of un riced offers to be 

(b) 

(c) 
(d) 

ollowed b an 1nv1 tat1on to Bid limited to those 
bidders whose of~ers have been qualified under the 
criteria set forth in the first solicitation. 

The second sentence recognizes two-step bidding, 
which is a useful variation on the traditional 
method of competitive bidding. 

Public notice of the Invitation to Bid at least ten 
days prior to the date set for receipt of bjds by 
posting in a designated public area or publication in 
a newspaper of general circulation or both. In 
addition, bids may be solicited directly from po­
tential contractors. 
~Ubl1c open1nq and announcement of all bids received. 
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(e) 

termine accj&tability such as inspection, testing, 
quality, wor anship, delivery, and suitability for a 
particular purpose. 

It may be necessary to define the qualifications 
of potential contractors, e.g. by requiring 
experience in work similar to that being bid 
(See Report of the Attorney General (1972-1973) 
at p.107), the ability to provide service prompt­
ly, or other unique capabilities. The emphasis 
is upon identifying ·such factors at the outset, 
in the Invitation to B'id. Evaluation of bids 
should not be a rote exercise. It should in­
clude value analysis or life cycle costing, · 
which allows the public body to consider not 
just the initial outlay but the total cost. 

Award to the lowest responsive and responsible big~ 
der. When so provided in the Invitation to Bid, 
awards may be made to more than one bidder. 

The second sentence authorizes a multiple award 
after a competitive program. This might include 
awards on a regional basis, the division of 
total requirements among several firms, or an 
effort to allow user preference or vendor ser­
vice to be considered during the term of a 
contract. 

Competitive Negotiation is a method of contractor se­
lection including the following elements: 
(a) Issuance of a written Re est for Proposal inqi~ating 

in general terms that which is sought to be procured, 
specifying the evaluation factors to. be· _.Y.~~q 1 ... u~l1Q 
containing or incorporating by reference the oYl~_r­
applicable contractual terms and conditions. 

(b) Public notice of the Reauest for Proposal at least 
ten days prior to the date set for receipt of . .P.ro~­
losals by posting in a designated public area or pub­
ication in a newspaper of general circulation, o:t: 

both. In adqition, proposals may be solicit~5L_g!~~-~t­
lY from potential contractors. 

(cl Optional discussion or negotiation witb each re­
sponsible offeror determined to have subm_i_t.ted. _a. 
proposal reasonably susceptible of being selected for 
award. A public body may also use a contract.Q.r 
selection process involving multiple rounds of com­
petition. 

(d) Award to the offeror whose proposal is determine.Q in 
writing to be the most advantageous, takin_g_in~9 
consideration the evaluation factors set forth in the 
Request for Proposal. 

The essence of competitive negotiation is com­
parison of proposals from several offerors. It 
differs from competitive bidding in several 
important respects. First, while price may be 
a factor, it is not necessarily the determin­
ative factor, since quality, service, ex­
perience, ti~OoS performance or other factors 
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may be sufficient justification for entering a 
contract for more than the lowest proposal .. , 
These factors are identified in the Request for 
Proposal. Second, the specifications are not 
as detailed, since the purpose is to solicit a 
variety of approaches or alternatives. Third, 
this method envisions face-to-face discussions 
and negotiation, unlike competitive bidding 
where there is no opportunity for such inter­
action. 

This definition allows the public body to de­
termine the weight to be given to all factors 
in the selection process. It is a flexible 
procedure, since cost may be designated as a 
major or minor factor. One major objective of 
this procedure would be to ensure access to 
consideration for public work upon known cri­
teria. 

There are many ways under this procedure to 
place cost in the proper perspective if the 
publi-c body wishes to minimize the role of 
price in the selection process. For example, 
prices could be received in a separate envelope 
which would not be opened until selection of 
the best qualified offeror had occurred, and 
the award made to the best qualified offeror if 
the price submitted was reasonable. A Request 
for Proposal might state that the award would 
depend upon negotiation of a reasonable fee 
with the offeror making the proposal most ad­
vantageous to the public body. A public body 
might establish a fee schedule or contract sum 
in advance, which would remove price as a 
factor in selecting among those persons or 
firms submitting proposals. 

Construction under fixed price design-build and 
construction management contracts are forms of 
competitive negotiation. The procedure for 
selection of architects, engineers and land 
surveyors for State capital projects as set 
forth in Section 2.1-548.1 et seq is also a 
form of competitive negotiation. 

Unlike the Model Procurement Code, this chapter 
consolidates all competitive negotiation into 
one provision, rather than prescribing slightly 
different procedures for architects and engi­
neers, for other professional services, and for 
any other applications. Because this defi­
nition specifies fundamentals rather than 
details, public bodies may adopt different pro­
cedures for various procurements as long as 
they are consistent with these fundamentals. 
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(.!:_) Public Body shall mean any legislative, executive .2X' 

judicial body, agency, office, department, authority, 
~ost, commission, committee, institution, board or _!>.9.:­
litical subdivision created by law to exercise some sov­
ereign power or to perform some governmental duty, and • 
empowered by law to undertake the activities described i~ 
this Chapter .. 

This Chapter, in and of itself, does not authorize a 
public body to enter into contracts. That power 
would be conferred in enabling legislation. If a 
public body has the power to enter into contracts, 
the power must be exercised in accordance with this 
Chapter. 

(4.) Goods includes all material, e~ipment, supplies, print-
1ng, and automated data process1n9 hardware and software. 

This is based on the former language in the State 
purchasing statutes, plus a reference to ADP hardware 
and software. 

(~ Construction includes building, altering, repairing, 
1mprov1ng, or demolishing any structure, buildina or 
highway, and any draining, dredging, excavation, grading, 
or similar work upon real property. 

This is a combination of the Model Procurement Code 
·definition and former Section 11-17 of the Code. 

(§..:._) Services includes any work performed by an independent -
contractor wherein the service rendered does not consist 
pr1mar1lr of acqu1s1 tJ.on of equ1pment o~aterl_~!.~_Q.;-_ .t~~ 
rental o equipment, materials and suppl1es. 

This is derived from the North Carolina definition. 
The definition of "contractual services" in former 
Section 15.1-106 of the Code was too limited. It 
referred to utility services available in most in­
stances from only one source, frequently at pre­
scribed rates. Since this definition includes only 
work performed by an independent contractor, other 
employment agreements are not within the purview of 
this Chapter. 

(2:_) Professional services includes work performed by an in­
dependent contractor within the scope of the practice of 
accounting, architecture, land surveying, law, medici~~, 
optometry, or professional engineering. · 

(~) Responsive Bidder means a person who has submitted a biq 
which conforms 1n all material respects to the Invitation 
to Bid. 

(9.) Responsible Bidder or offeror means a person who has the 
CApability in all r~pects to perform fully the contr~ ~ 
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( 10.) -

requirements, and the integrity and reliability which will 
.assure good fa:L th performance, and who has been pre­
qualified, if required. 

This definition allows the public body to consider 
integrity and reliability as well as capability. It 
is derived from the MPC definition, but recognizes 
that prequalification, if required by the public 
body, is essential to a determination that the bidder 
is responsible. 

Informalit~ means a minor defect or variation of a bid or 
Rroposal from the exact requirements of the Invitat1on to 
J3id or Re~est for Proposal which does not affect the 
pr1ce, gual.ty, quantity, or delivery schedule for the 
2oods, services or construction being procured. 

This definition was suggested by the Attorney 
General's Office and is consistent with three opin­
ions of the Attorney General.. See Reports of. the 
Attorney General (1969-1970) at p. 67; (1969-1970) at 
p. 215; and (1978-1979) at p. 58. 

[Reserved.] 

Compliance with conditions ~ federal grants or contracts. 
Where a procurement transact1.on 1nvol ves the expend~ ture of 
tederal assistance or contract funds, the receipt of which is 
conditioned u on com liance with mandator re irements · 

e era aws or re lat1ons not in conformance with the ro­
Yl.S1ons of th1s chapter, a public body may com~ly with such 
federal requirements notwithstanding the provis1ons of this 
chapter only upon the written determination of the Governor. in 
the case of State agencies, or the governing body, in the case 
.of political subdivisions, that acceptance of the grant or 
contract funds under the ap~licable conditions is in the public 
J.nterest. Such determinat1on sqall state the specific pro­
vision of this chapter in conflict with the conditions of the 
grant or contract. 

This provision does not address the situation where the 
Supremacy Clause in the United States Constitution allows 
a federal law to supplant a contrary State law. Rather, 
it addresses the situation where the federal government 
conditions its largess upon· compliance with certain re­
quirements, and the State or locality is presented with 
the choice of complying or foregoing the federal funds or 
contract. Examples of instances where federal statutory 
or regulatory conditions might conflict with State law 
include small business set asides, waiving of bonding 
requirements, or limitation of bidders to those from 
"labor surplus areas." This provision does not purport to 
allow compliance with federal grant or contract conditions 
which are violative of the Virginia Constitution. 

Cooperative Procurement. Any public body may participate in, 
'ponso~, conduct or administer a c9operative procurement afree­
ment w1th one or more other publ1c bodies or aqenc1es o the 
United States for the purpose of combining requirements to 
increase efficiency or reduce administrative expenses. . -
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ARTICLE II - Contract Formation and Administration 

Methods of Procurement. All public contracts with non-
overnmental contractors for the urchase or lease of goods, or 

for the purchase o serv1ces, 1nsurance or construction shall 
be awarded after competitive sealed bidding, or compet'Itl.ve 
netfitiation as provided in this section, unless otherwise 
au orized by law. 

(a) 

The application of this section is limited to the purchase 
or leasing of goods, or the purchase of services, in­
surance and construction from private sources. This 
section has no application to the purchase or leasing of 
real property. Former law did not address the leasing of 
goods, or the purchases of insurance or most services. 

This section requires competitive sealed bids with two 
broad exceptions. First, a separate statute may specify 
another method for a particular agency or commodity. For 
example, Section 11-45 of this Article lists several ex­
ceptions, and the purchase of alcoholic beverages for 
resale by the Alcoholic Beverage Commission is similarly 
excepted in Section 4-7 of the Code. Second, the section 
itself lists certain instances when competitive sealed 
bids are not required, including instances where com­
petitive negotiations may be appropriate. If one of these 
subsections applies, the requirement for competitive 
bidding is removed, and it is not necessary to consider 
the"other methods. In other words, if an emergency ex­
ists, competitive sealed bids are ~ot required and no con­
sideration needs to be given to competitive negotiation. 
Likewise, if an emergency exists where competitive ne­
gotiation normally would prevail, the public body may 
proceed under the emergency provision. If the commodity 
or service is a sole source item, the public body need not 
consider either competitive sealed bids or competitive 
negotiation, but may proceed under the sole source pro­
vision. 

Professional services may be procured by competitive 
negotiation. 

The intent of this exception is to allow the pro­
curement of professional services by competitive 
negotiation without a determination in writing that 
competitive sealed bidding is either not practicable 
or not advantageous to the public. Under the de­
finition of competitive negotiation, the public body 
determines what weight, if any, to give to cost. 
Thus, this section does not require professionals to 
bid prices against each other nor does it require 
that public bodies consider price. On the other 
hand, the language is permissive, and should the 
public body wish to consider cost, or even to use 
competitive sealed bidding, it would not be pro­
hibited. Again, professional services may be pro-

. cured as sole source items or under the emergency or 
small purchase provisions. 
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(b) Upon a determination in writing that competitive sealed 
bidding is either not practicable or not advantageous to 
the public, goods, services, insurance or construction may 
be procured by competitive negotiation. 

This provision is intended to give the public body a 
great deal of flexibility. "Practicable" and "ad­
vantageous" should be given ordinary dictionary 
meanings. The result is that a public body has an 
accessible alternative to competitive sealed bids. 
The public body need oaly to state in writing that 
competitive sealed bidding is either not practicable 
or not advantageous. This determination could be 
made for a specific procurement transaction, or for a 
particular service or commodity. This determination· 
is intended to be almost conclusive, since the 
Virginia Supreme Court has stated in describing a 
decision at another stage of the procurement process: 

"When the decision of the authorities is based 
upon a fair and honest exercise of their dis­
cretion, it will not be interfered with by the 
courts even if erroneous. Courts do not in such 
cases substitute their judgment for the judgment 
of the body to which the decision is confided. 
Interference by the courts is limited to cases 
in which the public body has proceeded illegally 
or acted arbitrarily or fraudulently." Taylor 
v. County Board, 189 Va 472 (1949) at 483. 

(c) Upon a .. de~~rmin~tion in writing t,tla'L_~he_;-~_j._L onl.v_.one 
source for that which is to be_procured. a contract may be 
negotiated and awarded to that source wtthout competitive 
sealed bidding or competitive negotiation: 

(d) 

(e) 

Even construction may be a sole source item. See 
Report of the Attorney General (1946-47) at p. 110. 

In case of emergency, a contract may be awarded without 
competitive sealed biddi..n2L_..R!:Q:Vid.~_q, ___ how~v:e.r.., __ ..:t:bat. _§~-~b 
procurement shall be made with such competition as is 
~cticable under the circumstances. A written deter­
mination of the basis for the ern~rqency and for the se­
lection of the particular contractor shall be included in 
the contract file. ------------ -

If adopted in wri ti1!9.t_E-.~lic ....P-Q.Q.Y .. _m'\Y: .. ~§.tAAl..i.sn __ py:r,:~ 
chase procedures not requiring competitive sealed bids or 
competitive negotiation _{Qr _ ~il]g_~_!! or term contracts not 
expected to exceed $10, OO_Q_,_ AJ;.ovide~owever, that such 
small purchase procedures will provide for competition 
wherever practicable. 

Clearly, the competitive sea led bid procedures are 
not cost effective for small purchases. The figure 
of $10,000 was selected for several reasons. At 
least one locality had that figure in its charter 
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although most charters, and Section 15.1-108, as 
amended at the 1980 Session, use $5,000. Former 
Section 11-17, as amended at the 1980 Session, used 
$10,000 for State construction contracts. Attachment 
0, which states the requirements for procurement with 
federal grant funds, uses that figure. Former 
Section 33.1-185 used the figure of $25,000 for State 
highway construction contracts, but the lower figure 
prescribed by Attachment 0 had to be used whenever 
federal funds were involved. Rather than perpetuate 
this inconsistency, this provision establishes a 
unifo~ figure for all public contracts. Other 
portions of the highway construction statutes, such 
as construction by force account, are not affected. 

It must be emphasized that a public body may elect to 
use t:ompetitive sealed bids below $10,000, or may 
adopt procedures for less formal competitive bidding. 
For example, a public body might determine that more 
formality is required for the purchase of $9,000 
worth of goods or services than for construction of 
the same amount. The proposal allows the public body 
to determine the procedures, but states that com­
petition should be obtained wherever practicable, and 
that the small purchase procedures must be es­
tablished in writing. 

• 

Cancellation, rejection of bids; waiver of informalities. <10 
An Inv1. tat1.on to Bid, a Request for Proposal, or any other 
solicitation, or all bids or proposals, may be canc;:_~j._l_~q Q_~ 
rejected. The reasons for cancellation or rejection shall be ~ 
made part of the contract file. 

The right to reject all bids is inherent in the power to 
contract, but bidders occasionally feel that a commitment 
to enter a contract is made when bids are solicited. For 
this reason, statutory recognition of the inherent right 
is common. For example, see former Section 11-21 of the 
Code. Nevertheless, this right ought not to be exercised 
arbitrarily or without explanation, for it leads to sus­
picion aggravated by the fact that a bidder expends time 
and money in preparing a bid. 

Cbl A public body may waive informalities in bids. 

A definition of "informality" suggested by the At­
torney General's Office, appears in Section 11-37 
(10). 

Contract Jtficing arrangements. (a) ExceDt as prohibited 
here1n, p lie contracts may be awarded on a fixed price 9r 
cost reimbursement basis. 
(b) Except in case of emergency no public contract shall be 
awarded on the basis of cost-plus a percentage of cost. 

A cost-plus-a-percentage-of-cost contract 
negative cost incentive for the contractor. 
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prohibits this arrangement on federal contracts, and 
Attachment 0 prohibits states and localities from using 
this arrangement where federal funds are involved. Never­
theless, it may be necessary to use this arrangement where 
neither the owner nor the contractor knows the dif­
ficulties of performance in an emergency situation. 

At present, most contracts are fixed price, and it is not 
anticipated that cost reimbursement contracts will sup­
plant fixed price contracts. Cost reimbursement is ap­
propriate where it is diff~cult to estimate with rea­
sonable certainty the cost of performance, under some 
emergency conditions, and on construction management 
contracts. 

Discrimination prohibited. In the solicitation or awarding of 
contracts, no public body shall discriminate because of the 
race, religion, color, sex, or national origin of the bidder or 
offeror. 

This is a slightly expanded version of House Bill 600, 
enacted at the 1980 Session. This language would be 
applicable to all public bodies, and specifically includes 
solicitation as· well as awarding. 

Exceptions to requirement for competitive procurement. W 
Any public body may enter Into con_tracts without qom.peti tion 
for the purchase of goods or services 
(1) which are performed or prQduced by persons or in schools 

or workshops under thE!__t!.t!PW-is.~.o~ of the Virginia com­
mission for the Visually Hand1capped; or 

( 2) which are performed or_produqeQ__b_y_no!}P.rofi_t sheltered 
~orkshops serving the handicapped. 

Subsection a. recognizes the two statutory exemptions 
from competitive bidding presently found at Sections 
2. 1-450 and -450. 1. This section extends the ex­
emptions to any public body desiring to use them. 
Since this chapter applies only to contracts with 
nongovernmental contractors, it is unnecessary to 
list purchases from the Department of Corrections as 
an exception. 

(p} Any ·public body_ may ~!!t~~_!!lt~o~tract§ for legal 
services, expert witnesses, and other services associated 
~ith litigation or regulatory proceedings without com­
petitive sealed bidding or competitive negotiation, pro­
vided, however, that the pertinent provisions of Chapter 
11 of Title 2.1 of the Code remain applicable. 

This subsection dispenses with competitive procedures 
in securing services for litigation or regulatory 
proceedings, such as rate hearings before the State 
Corporation Commission. The rationale is that such 
proceedings require confidentiality during pre­
paration which would be compromised by open pro­
curement procedures. Retention of legal counsel for 
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other purposes would be subject to the procedures. 
Chapter 11 of Title 2.1 contains provisions ad· 
dressing the employment of special counsel by State 
agencies. In most cases, such employment must be ap­
proved by the Attorney General. 

(c) Any public body may extend --~.!! ... ~~-rm o!_ an_~xis"t:_in.sL__9_Qn­
tract for services to a)._low s_C?.~.PJ~_g_f)_g. __ p_f __ ~_'C).y_ worJs. unq.~-~~ 
taken but not completed during the original term of t!l.~ 
contract. 

(d) An industrial development authority may ent~~._j.nto _£_on-
tracts without competi ti_Q.n ___ _f_or ___ 1;he_.J_c;gyjt;;iti.9.D. ...... of 
11 authority facilities 11 or 11 facilities 11 as defined in 
Section 15.1-1374 (d) of the Code. 

Industrial development authorities often purchase 
"facilities'' prescribed by the enterprise being 
assisted. Under these circumstances, the preference 
of the enterprise is controlling. 

(e) The Department of Alco_ho_li~J-~ver~~ Contrq:J__ may procut:~­
alcoholic beverages without competitive sealed bidding or 
competitive negotiation. 

Pregualification. Prospective contractors may be pr~qy_a_l,J.{!~g 
for particular tyPes of supplies, services, insurance or cop~ 
struction, and consideration of bids or proposals limited to 
prequali fied contractors. Any pregyali_fica~j.olJ...lt~9-~~Q.~~.~--!PJll?.~ 
be established in writing and suff~g-~~~~J.Y .. _i_~--~Q.Y~D:c.e_.-~f. j._ts 
implementation to all~':"- _p.ot~l'!~~-a~ co~t~~~'t;~.r~ .... ~- . fa~r. ~P.~ • 
portunity to complete the process. 

Prequalification frequently contributes to the effi4iency 
of the source selection process by identifying responsible 
contractors or vendors with specialized expertise, such as 
highway or electrical contractors. This provision would 
include the maintenance of vendor lists by purchasing 
offices. The second sentence emphasizes that pre­
qualification must be a bona fide process, and not a ruse 
to exclude bidders arbitrarily. A remedy is provided 
elsewhere for a firm denied prequalification. 

Preference for Virginia products and firms. (a) Public 
bod1es shalr-wi thout sacrifice ofPrice, quality or other 
criteria identified in the Invitation to Bid or Regyest fQr 
Proposal give preference as far as may be reasonable and prac­
ticable to goods, services and .. _2.9D~t.-~Jlction pJ;ogy_g_~Q.. -~.n 
Virginia or provided by Virginia persons, firms 9~-~9~­
porations. 
(b) Whenever anv bidder is a resident of. an~ __ other.. ... e..t.ate __ and 
such state under its laws allows a resident cont~actQ~_Qt_~ha~ 

·state a preference measured by a percentag~- of -~L~-~-~f.~f~~c-~ 
between the bid submitted by such contractor and --~P~.--b~_g_ s~­
mi tted by a contractor who is a resident of .M().:tb~_:r; .. _s.t~t.eJ ; 
like preference may be allowed to th_e low~~'!:- .. ~~~:eQq~~~le .. P.~_d4~.: .. 
who is a resident of Virginia. 
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The first paragraph embodies former Section 2.1-448, which 
when read with 2.1-442, applied an in-state preference in 
instances where price was not sacrificed. The second 
paragraph is taken from former Section 11-20. 1, and is 
intended to prevent a bidder from a state with a per­
centage price preference law from taking advantage of the 
fact that Virginia does not have such a parochial pro­
V1S1on. Of Virginia's immediate neighbors, only West 
Virginia has a percentage of price preference statute. 

---··----

Participation of small and minority businesses. All public 
bodies may establish p~ogrims consistent with all provisions_of 
this chap_ter to facilitate the participation of small or mi­
nori t_y___Qus !!'!~~.§.~~-- in __ _p_ro_9_1;.1,!:"~J!l-~l1.~.-t~~p_s_t!_£~ion~:. __ such _P.rograms 
shall be in wr~ tinSt__ and may inqlude coop_~rat:.~on with_ the State 
Office Df Minorit~usiness_ll~t~~p~ise, the Un!ted States small 
Business Adm~nis~~ation, and ~~her~lic O!_~ivate agencies. 

In recent years, a wide variety of programs directed at 
small or minority businesses have been proposed. Rather 
than mandate identical programs for every public body, 
this provision would encourage experimentation and in­
novation. Such programs might include identification of 
small and minority firms, division of requirements to 
facilitate participation, special efforts to solicit bids 
from small or minority businesses, or special publications 
or training programs. This provision does not authorize 
disr~garding other provisions in this Chapter. 

Use of brand names. Unless other\o?.~SLN..QY!_g_~g ___ ~n the . In-
yi tation to ~id,_ th~--n.~me of a certain brand, make or man­
ufactur~{--~.9~~- .Aoi;. __ t:~~t~_~ct ~~dge~.~ to th~ .. sp~~_;.;ic ~rand, make 
Q1::__manufa~tur~.;--. .n~.ed; --~~~---~O!lY~~-- .'t!tl~---~I]~ral st_x~ tyPe, 
charactez: and _ _ggali t_y_of_!;-_t_i~~--e~-~s:lr_e_~.J.._a~~~ article which 
the publ1c bo_9y__§eterrn.;n~L~f> -~-~ .~Jl~--~-@.-~1- ... Q~-~n~-~__!P-eclfled, 
~onsidering__qu~li~~~--~~~~~n~pjpL-_economy of operation and 
sui tabili.ll_%9r -~h~._P-Ur.Q.Q.~e i;nte~d~d,. _shal~. b~ ... ~.ccepte9. 

This provision is a condensed version of former Section 
11-23.1. It would, however, be applicable to all public 
contracts, and not just construction of public buildings. 
Occasionally, it is necessary to obtain a proprietary pro­
duct which is not a sole source item, such as a re­
placement part available from several distributors or an 
item to match existing products. This would be per­
missible if acknowledged in the Invitation. It is an 
exception to the public policy requiring acceptance of 
equals. Identification of a proprietary item in the 
Invitation may avoid a later dispute over whether another 
product is "equal" to that specified. 

Comments concerning specifications. ~very public body a~ding 
public coptr~~-~-~. _s.!tc!~J. ..~!?J:~P._lJ_§.~--- ~oc_~~Uf~§. __ w~ereby ____ 9onun~nts. 
concernillg_~p~£~.f!~~t!_Q_ll~-9L.Qth~~-.£.~Qvisions_ in Invitations to 
Bid or Regues-t:s __ {oz: J.;"~l2.Q.§?]_ -~~I) -~~--~~9.~-iv..~g- and cons ide~ 
prior to the. tim~-~~~--for _L~5=e~~t __ Q..(_Q~.ds or proposals Q..t:_aw..u.:.d 
of the contract. 
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It is impossible to guarantee by statute or good in­
tentions that every specification will be free from error 
or ambiguity. This section merely requires that a pro­
cedure for receiving and c-onsidering timely comments be 
established. It does not require a formal response or any 
appellate proceedings. Clear specifications are in the 
public body's interest, and remedial action, where ap­
propriate, is apt to be taken voluntarily. A more elab­
orate procedure at this juncture of a procurement trans­
action could present the opportunity for harassment and 
delay. 

Employment Discrimination ~ contractor prohibited. All public 
bodies shall J.nc.ly_g_~- in.. ev_ery __ co_pt_~a.ct .. of. ove.r --~~P __ t.bQV..?.CID£1 
dollars the provisions in sub~ections·(a) and (b): 
(.!..}___ Durin_g__ -~-h~ _pe;.-.t'q~mapc~ of .tb~~ _ ~oq't;J;_~~'t;.t --~bL.~_on_t:;ra~tot" 
agrees as follows: 

1. The contractor ~~~--l}f>~--··g·~~9F~~;!l_~j::~.-~9_?ins~ __ any 
~r:nplo~e o~--~WJ.cant: .. fc;>.~ -~~pJ_Qntl~P..~--.Pe.9~u_s~_.9_~ .;"E:9e, 
religion, color, sex or national origin, except where 

~~;;ft~~~I_ ~~#h~1~iflreii~~~~1t-n~~~-~~}rii.~~- ·-~~ 
normal operat1on of the contractor. The contractor 
agrees to .. Ro~-~--A-~ ... ~~p~p~~~.o~~. P.~~£~~-' ... C!.~~-;_1:_~1~ 
ernp 1 oyees ·- _ !rl5L_~P.PJ ~-~-~~t~ .... ( ~;_ ~~p].~~~-~ ~~- _p_otl.~_!.!. 
s~ttit;lst _____ fort~---~h.~--- .. P.;"t?Y..;_!S_~r<?B~-- of ~tl]-_!. __ . non-
dJ.scr1minatJ.on c!_~us_!.L 1nclud1ng the name~ __ .Q.f._ all 
£;Q.~trac1;._ing_ __ ~.9.~~i~~ ~~j;~-. ~)licl.L_~b~-~9_1)~ractor has 

·contracts of over ten thousand dollars. 
2. The contractor will in all solicitations or ad-

·-··-·· .••• ·- • ...... ·•·· .I. .. .•...••• • .• ·--··---·-·--·--·-····--·---··· . 

v~;~isem.~P.-t~.-~.9~-~ffiPJ:QY~-~~- _ _plac;_~d by or _on behalf of ... 
the contractor state that such contractor is an -------·-----:!:....l.. ... -·-·· ··--·· ·--· ·-· . .. . .. -·-··------ ----- ·----=---=;.;;.. 
e...mtal opportuni ty __ ~_!ll.R.lQY~+ ; __ NOVi.Q.~ft1_._bow~yer..a ---~bit~ 
notices, advertisements and solicitations placed in 
accordance with feg~ra_l .... .J.~W..a __ r\!.!~ ... J2.r regulatj.on shall 
p~ _ _geemed suff~qi_en~ f.o~ . ~})~. :QY~9..i~ __ Q.{ mee_t_ing_ the 
requirements of thi~ section. 

(b) The contracto;r_ ~il:!. inc.l~~~--- :t!.le. _P-}:'o_v:~s_i~IJ~.-QJ_the_fore­
going paragr~-~-! .. ~n4 __ ~ __ j_I}_~ye;:y_ ~~_qon_~ract or p_urcb,_~se_9rder 
of over ten thousand dollar~L~~ t~~~§~ch_provisions will be 
)2indinq \!R..Q!l J~~c_!?._~~-~~~~-~_9to;__pr _y~ndor. 
(£1_ .. ~Qt!l;~g- ~o!lt~~-1)~~--- 1n _ th~~--. ~~c~~on . ~b.~~J.- _j:>e deemed to 
~~~ any public __ Qp~ to __ ;-~irEt __ il..nL-~Qiltractor to grant 
P.!"-~ fere:tl~-~-~~- t~e.~.tm~Jl~ ~o.,_ . o" _ gi_sc;~imina.te.. .. agai.ns.:t. . _an~ . ...in.-=­
dividual or .,._~~L9.!~~J~~c;~us~- ~~-,.;-~c~2 __ ~o_!~_r, religion~ sex. or 
nat1onal or~_g_1n on account of a~ __ J.ml?.~.!.~!.l~.-~h~~~Jnay_ ~~st Wl. th 
r~sp~c~ __ ~Q __ ~h-~ __ :t_o_~~~---· p_UlflPe~ .. ~~-- per_5:entaqe of persons of any 
race, color, re~_!9i9..!l..!.. se!_C?.! . ..l!~~~onal origin employed by such 
contractor ii!._C_Q~2.~~l:~o~- with .. th!!. t~t~.! _!l~er or percentag~ ~f 
persons. of su~!:l ___ raceL-£9_lor, -~~l!s!_~n,_s_ex __ or national orl.gl.n 
~n ~ny .~o!DJnunity o~ i~--~~~--~~~t~. 

This section is the former Virginia Fair Employment Con­
tracting Act, former Section 2. 1-37 4 of the Code. That 
act only applied to State contracts, and this provision 
extends the expressed public policy of that law to all 
public bodies. 
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Public inspection of procurement records. Except as provided 
herel.n, all proceedings, records, contracts and other public 
records relating to procurement transactions shall bEL_O.l?_en ~.Q 
the 1nspection of any citizen, or any interested person, firm 
or corporatl.on, in accorda~ce wl. th t!?'e _y~rgTiii~-· -~f~~a~_ffi~. C?.!. 
Information Act. 
(a), Cost estimates relating to _a propos~-~ pro~urem_e.~~--~~-a~~-:­
actl.on ~repared by or for a public body shall be ~~~-~o-~~!1~ 
inspect1on only after award of the contract. 
(b) Bid and proposal records shall be open to public __ .. in:­
spection only after the award ·of the contract, provided, how­
ever, that any bidder or offeror shall upon request b~ aff~;~~~ 
the opportunity to inspect such records prior to award, subJect 
to reasonable restrictions to ensure the security and integrity 
of the records. 
(c) Trade secrets or proprietary informa_tion submitted by a 
bidder, offeror or contractor in connection with a procurement 
transaction shall not be subject to public disclosure under the 
Virginia Freedom of Information Act, provided, however, that 
the b~dder, offeror or contractor must invoke the p~ot~~~!2~~ 
of th~s section prior . t~--C?.~ upon sub~ission of the -~!~-~!.-~nd 
must l.dentify the data to be protected and state the reasons 
why protection is necessary. 

The first exception prevents the public body's estimate 
from providing a floor below which bids are unlikely to be 
received . 

. 
The second exception is consistent with former Sections 
2. 1-442 and 15. 1-109, as well as an Opinion of the At­
torney General. See Report of the Attorney General 
(1975-76) at p.71. A change provides, however, for access 
by an interested bidder or offeror prior to award. 

Under present law, trade secrets or other proprietary 
information are not excluded from the Virginia Freedom of 
Information Act. If provided, a competitor can request 
disclosure. This discourages participation in public 
procurement, and may limit proper evaluation of competing 
products. This provision would protect such information, 
but includes safeguards to ensure compliance with the 
general public policy expressed in the Freedom of In­
formation Act. 

Negotiation with lowest responsible bidder. Unless cancelled 
or rejected,--a responsive bid from the lo~~st_.-~~S.R.QAf?.iP.lg 
bidder must be acce_pted as su}?_J!lj. t~ed, except _that if_ 1;!1.~. Qj.g 
from the lowest responsjble bigif_e~ . .Jtlt-~~~4~.--~YAi.lAble_ fund~.£- the 
P.ublic body may negotiate wi_th. _the appi\.r~n:t .low . bidder .. to 
obtain a contract price wi thi!\ .~va.~l~P..l~. tq_nd§' ,_ .. provided, how~ 
ever, that such neqot~atioQ ... J~tay .P~ ~P4~:rta~~~ only . Ul)c;ier cQn­
ditions and procedures ge$~rib~_c!_ jo_ ~~j._tj._ng_. an9_ M>P~Qv~d _Q.y __ t:.b_e 
public body prior to issual)c~ .. c;>f. ___ ~h~ __ jnyj. ta_'t;~Q~ ·-~..Q. l}.i4 and 
summarized therein. 

Former Section 11-21 of the Code was amended in 1979 to 
authorize negotiation on State construction contracts 
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(other than highway construction) under carefully defined 
circumstances. This section would empower any public body 
wishing to exercise this authority to do so if it: de­
scribes the conditions and procedures in advance. It is 
intended to avoid the time and expense of a second solic­
itation of bids, yet is more limited than the former 
statutory authority of the Division of Purchases and 
Supply, which may negotiate "whenever the Division has 
reason to believe that .the low bid is not the best price." 
See former Section 2.1-442 of the Code. 

Withdrawal of bid due to error. (a) A bidder for a public 
construct1on-cor.rtia~may withdraw his bid from consideration 
if the price bid was substantially lower than the other bids 
due solely to a mistake therein, provided the bid was submitted 
in good faith, and the mistake was a clerical mistake ~§ __ 9-R.= 
~osed to a judgment mistake, and w~.§__actua_~!Y.._Qy_~_J;9__.~n .. . .Yn= 
intentional arithmetic error or an unintentional omission of a 
~anti ty of work, labor, or material made c;lirect~l:_~n the 
compilation of a bid, which unintentional arithmetic error or 
un1ntentional omission can be e:re·arly shown by objective--ev: 
idence drawn from inspection of original work papers, doc~ent~ 
and materials used in the preparation of the bid sought to be 
withdrawn. The bidder _!1\Ust submit to the public boJhr_ or d.§!s-
19fat~d 

1 
officfa~ ht~h~- .. ~~~_g_i~-~!-~.- WQ;:~f---~th~lt~~b$.!.d-··_c~<?9tji¥-~-n~~'-··--d~~q 

rna er1a s use 1n e preparat1on o e 1 _ ~1. 11l .. oneay 
after the date fixed for submission of bids. such work pap~ 
shall be delivered by the bidder in person or by_reqistered 
mail at or prior to the time fixed for the opening of bids. 
The bids shall be opened one day following the time fixed Jut 
the public body for the submissioJ?, __ of bids. Thereafter, the.·· 
bidder shall have two hours after the opening of bids within 
which to claim in writing any mistake as defined herein .~nd 
withdraw his bid. The contract shall not be awarded by the 
public body until sue}}. two-hour period has elapsed. --~_!lch 
mistake shall be proved only from the original work papers, 
documents and materials delivered as required herein. 
(b) A public body may establish prqcedu~es_fo;.. the=i!_!_thdrawal 
of bids for other than construction contracts. 
(c) No bid may be withdrawn under this section when the result 
would be the awarding of the contract on another bid of.__t.he 
same bidder. 
(d) If a bid is withdrawn under authority of this section the 
next higher bidder shall be deemed to be the low b::Ldder. 
(e) No bidder who is permitted t2 withdraw a bid shalLfor 
compensation supply any material or labor to or perform any 
subcontract or other work agreement for the person or firm to 
whom the contract is awarded or oth~~j~e benefit, directl~ 
1nd1rectly, from the performance of the projec~_for w~~P~--~he 
withdrawn bid was submitted. 
(f) If the public body denies the withdrawal of a bid ~nder 
~e provisions of this section, it.shall notify the_P.iq~~r.~·n 
writing stating the reasons for jts decision. 

This section is derived from former Section 11-20. 2. It 
is extended to all public construction contracts, and in­
cludes the withdrawal procedure most commonly specified 
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under the former statute. Former Section 11-20.2 and this 
provision alter the rule stated in Newport News v. Doyle 
and Russell, 211 Va. 603 (1971). Public bodies are au­
thorized to adopt similar provisions for other than con­
struction contracts. A remedy is provided elsewhere if 
there is disagreement on the right to withdraw a bid. 

Modification of the contract. (a) A public contract may 
J.nclude proviSionsfQJ: .. _.modification of t:Q~-- cont:ract during 
performance, but no fixed-price contra~t may be 1ncreased by 
more than twenty-five percent of the amount of the contr~qt o~ 
ten thousand dollars, whichever is greater, without the advance 
written approval of ~~-~-·-q~yernor or hi~-~~!~gnee, in the case 
of State ageng!.!;_~.t ... or t~e gover~1n9 .. l?~~Y!._ .. ..;~- ~~-cas!_ of~ 
litical subdiv1s1ons; 
(b) Nothing in this section shall_~!!_event_ any publi_c body from 
~lacing g;-.!~!~Z: .. }~.~-~.'t;~ic~;o;ns ~n .. ~~~~~a9; .. ~.o.~~f.~cati~n.~.· 

This section both authorizes and restricts changes to a 
contract during performance. The intention is to require 
exceptional action when the total of change orders sig­
nificantly increases the amount of the contract. 

Subparagraph (b) recognizes that some public bodies may 
wish to impose greater restrictions. 

Retainage £!! construction contracts. (a) In any public con­
~ract for construct1on wh1ch P.!~v.;~~~ ... !~rogress ..P.!l~~_nt~ in 
l.nstallments based l!l!..~l! .. ~n. _!~_t1~a~~d pe_;-_c~~~~ge_ o_f .. cQm,p+~t.,;_on, 
the c~ntractor ~ha;Il ~e pai~tfi~-1.£~~-~ ... ~~-Jh!~.~-~fJ··-~t: .. ~!t ~g-~1,1eq 
sum w en .-lL~~n ·-·-~~- .~ ~e !..-~~-· __ . !1~ .... ~<?r.~ ____ all_ ___ ._ . ..E~.rcen_.. . .. ~-1:-~_g_ 
retained to a~§.Y~. ,f~J ~~~+ pe:r;:f~~~tl~!__,9.{ .. t~.~.-c;Q~~~~!:.· ... _.A{.t.J!.J.: 
so percent complet1on, ·no _furt~~.r--~~~~.;.aage shall be withheld 
~nl~~s there is a written determ1nat1on that satisfactory 
prog~es~ i~ dn~t ,bel.thng mf~g_e1 i~ __ t:_he_ t.~C?-~-~ ·-·-· .~~~ --~..Q}l~l~S .. ~~.~~~d. 
may e J.nc u e 1n e 1na paymen . 
(b l Any subcontract _for _!-_~1.;9. _p,:T;oj_~f=-~ .. wl)~cb. ~rQYi.~.!?. __ f.Ql; 
~imi~ar progress payme_nts _!_hall ___ l?._~ __ subject -·to the same lim:-
l.tatl.ons. 

This section is consistent with the American Institute of 
Architects General Conditions and the Virginia Con­
struction Industry Guidelines published by the Virginia 
organizations of the AIA, Associated General Contractors, 
Consulting Engineers Council and Virginia Society of 
Professional Engineers. In addition, it requires that the 
determination that progress is not satisfactory be in 
writing if any additional amounts are to be withheld after 
50 percent completion. It results in the same total being 
retained as former Section 11-23.5. 

Bid Bonds. (~ Except in cases of emergency, all bid~2f 
P-roposals for construction contracts i~_J!~cess of twen1;:..Y.-::fl.Y.~ 
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thousand dollars shall be accompanied by a bid bond from a 
£?Ure~y COfDP~!lY . ~~1~-~t.e.Q.. _py_ _j:.h~ .. _,Piqger_wjlj.ch __ !~. __ !.~9-~.~-~..Y. Jlq_­
thor1zed to do business in Virginia, as a guarantee that if. the 
contract is awarded to such bidder, that bidder will enter into 
the contract for the work m~n't;.ioneg__in .. t.b~.Jti.4_!._. .. 3.P.Lam.9.un._t o-f . 
the bid bond shall not exceed five percent of the amount_P-jd. 
(o) No forfe1ture under a bid bond shall exceed the lesser of 
(1) the d1fference between the bid tOr-WiiTch-the-bonci-was 
wr~ tten an(!__ the_ne~~--!.Q~ __ p_~~.L .. 9...; .. (.2l ... ~-~--~ac;:~--~oup"t:_ .. Q.f. ~b.e. .. bid 
bond. 

The dollar threshold for a bid bond was raised to $25,000 
to keep it in tandem with payment and performance bonds. 
The threshold for those bonds was raised to $25,000 on 
local government construction contracts in 1980. The use 
of a certified check is covered in Section 11-61. 

Subsection (b) places a limit on the amount of the for­
feiture which fully protects the public body but precludes 
a windfall. 

Performance and J?ayment bonds. (a) Upon the award of any 
publ1c construct1on C2QD!:x~c1;_ __ §~q_~-~.Q.~J!q_ __ 1;_went~o: fi VEL_th2Y.&.arui 
dollars awarded to any prime _£ont~a.crtor,_ such c9n~rac~or shall 
furn~sh to the public body the following bonds: 

(1) A performance bond in the sum of the contract amount 
conditioned upon the faithful performanc~ of the 
contract in strict conformity with the plans, spec­

. ifications and conditions of the contract. 
(2) A--payineOtbond-in the sum of the contract amoun~. 

Such bond shall be for the protection of claimants' 
who have and fulfill contracts to supply labor or 
mater1als to the pr1me contractor to whom the con­
tract was awarded, or to any of his subcontractors, 
1n the prosecut1on of the work providea-for in such 
contract, and shall be conditioned upon the prompt 
~Y!!!_~nt for all such material furnished o,;-_ labor 
suppl1ed or performecr:Ln the prosecution of th~ wox~ 
"Labor or materials 11 shall include public util~~i: 
services and reasonable rentals of equipment, but 
only for periods wh~Jl-~~~-~~ip~~~~. ~~~~~~-!-~-~~~~-al­
ly used at the s1te. 

(bl Each of such bonds sha~be executed by one or more surety 
companies selected by the contractor which are legally autho­
rized to do business in Virginia. 
(c) If the public body is the Commonwealth of Virginia, _£;:__any 
agency or institution ther~of~ such ~onds shall ~ayable to 
the Commonwealth of Virginia __ . -·~_onds_~ir~~!or. th!_E$>ntracts 
of other public bodies shall be payable to such publ1c body. 
(d) Each of ~he bQnd§_sh~_ll _b~_(.i_)._e_Q_ w~th-~e public. bc:>dv 
which awarded the contract, or a des~qnated office or off1c1al 
thereof. 
(e) Nothing in this section shall preclude a public body from 
reguiring payment or perfo~ange bon.~~.for __ ~struction con­
tracts below twenty-five thousana-dollars. 

522 



Sll-59 

Sll-60 

Legislation enacted in 1980 raised the dollar threshold to 
$25,000 on local government contracts. This section 
applies that figure to all other public construction 
contracts. 

Former law requires these bonds "in a sum not less than 
one-half the estimated cost of the work." The almost 
universal practice is to require bonds in the full amount, 
and this is also the suggestion of the Model Procurement 
Code. 

Note that while a bid bond is not required if there is an 
emergency, no similar exemption appears for the payment 
and performance bonds. The payment bond, particularly, 
affords protection to subcontractors, materialmen, and 
suppliers, and there is no reason to shift the risk to 
these parties because the prime contract was awarded under 
emergency circumstances. 

This section does not require that subcontractors furnish 
bonds. The bond forms published by the AlA, as well as 
the payment bonds now being used by the State and some 
localities on capital projects, afford protection to 
sub-subcontractors and the subcontractor's materialmen and 
suppliers. The additional cost of bonds from sub­
contractors is passed on to the public body. While this 
provision does not prevent a prime contractor from re­
quiring bonds from subcontractors, it does remove a stat­
utory·impediment to the participation as subcontractors in 
public work of firms which have been unable to obtain 
bonding, a major concern in recent years. See, for ex­
ample, House Document 18, 1979 Session. 

Action on performance bond. .No action against the surety on a 
performance bond shall"l)e brought unless within fiye years 
after (1) completion of the contract, including the expiration 
of all warranties and guarantees, or C 2 l discovery of the 
gefect or breach of warranty, if the action be for such. 

This section is derived from the former Sections 11-20, 
11-23, and 33.1-192.1. The venue language in the present 
statutes is omitted because Section 8. 01-261 (6) covers 
venue in State court, and Virginia statutes cannot pre­
scribe federal venue, as that is a matter of federal law. 

Actions on payment bonds. (a) Subject to the provisions of 
subsection (b) hereof, any claimant who has performed labor or 
furnished material in accordance. with the contract documents in 
the prosecution of the work provided for in any contract for 
¥hich a payment bond has been given, and who has not been paid 
1n full therefor before the expiration of ninety days after the 
day on which such claimant performed the last of such labor or 
furnished the last ·of such materials for which he claims pay­
ment, may bring an actioii .. on such payment bond to recover any 
amount due him for such labor or material, and may prosecute 
such action to final judgment and have execution on the judg­
ment. The obligee named in the bond need not be.named a party 
to such act1on. 
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(b) Any claimant who has a direct contractual relationship 
with any subcontractor of the prime contractor who gave such 
paYment bond but has no contractual relation·ship, express or 
implied, with such lrime contractor may bring an action on ~h~ 
payment bond only i he has given written notice to such con­
tractor within ninety days from the date on which the claimant 
P-erformed the last of the labor or furnished the last of_ the 
materials for which he claims payment, stating with substantial 
accuracy the amount claimed and the name of the person for whom 
the work was performed or to whom the material was furnished. 
Notice shall be served by registered or certified mail, postage 
prepaid, in an envelope addressed to such contractor at an_y 
place where his office is regularly maintained for the trans~ 
action of business. 
( c l Any action on a payment bond must be brought within ..2n§ 
year after the day on which the person bringing such ac.:t:io..n 
last performed labor or last furnished or supplied materia±~~ 

This section sets fnrth the procedure for enforcing a 
payment bond. It is similar to the federal procedure ~nd 
the laws in other states. 

Alternative Forms of Security. (a) In lieu of a bid, paymen~ 
or performance bond, a bidder, offeror or contractor may fur­
nish a certified check or cash escrow in the face amolffi.t:.__tj_; 
qu1red for the bond. 
(b) If approved by the Attorney General in the case of State 
agencies, or the attorney for the poli~ical~~givi§i~~ in ~ 
case of political subdivisions, a bidd~!..L.._9.f{~~qr ___ Q+ .. ~op:t:t;"actor 
may furnish a fersonal bon~, property bond, or bank or savi~g_ ~ 
and loan assoc1ation's letter of credit on certain designat~d " 
funds in the face amount required for the bid, payment or per­
formance bond. Approval shall be granted only upon a deter.: 
mination that the alternative form of security proffered af­
fords protection to the public body, subcontractors, mat~r~~l~ 
~_en and suppliers equivalei:t~-~o __ ~co~~at~~ure~~~-s--.~~!ld:_ 

This provision authorizes alternatives to the bonds from 
corporate sureties authorized to do business in Virginia. 
Present law allows a certified check in lieu of a bid 
bond. A cash escrow would provide equivalent protection 
to the public body. It is unlikely that either of these 
alternatives would be used in lieu of payment or per­
formance bonds. 

Subparagraph (b) allows other alternatives, but requires a 
legal determination that equivalent protection will be 
afforded. The use of a letter of credit under the Uniform 
Commercial Code is a developing area. For example, it may 
now be used as a performance guarantee by a subdivider or 
developer under Section 15.1-466 of the Code. 

This section does not abrogate the requirement for the 
protection traditionally afforded by bonds, but seeks to 
allow other devices to secure equivalent protection. 

Bonds on other than construction contracts. A public body may 
reau1.re bid. payment or performance bonds for con~t.s._ . .fo.r. 
qoods or services if provided in the Invitation to Bid or 
Request for Proposal. 524 
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ARTICLE III - Remedies 

Ineligibility. (a) Any bidder, offeror or contractor refused 
permission to or disqualified from J?articipation in t>ublic 
contracts shall be notified in writ1ng. such notice shall 
state the reasons for the action taken. This decision shall be 
final unless the bidder, offeror or contractor a eals within 
o ays of rece1pt y 1nvo 1ng admJ.nJ.stratJ.ve procedures 

meeting the standards of Section 11-71, if available, or in the 
alternative by instituting legal action as provided in Section 
~1-70. 
(b) If upon appeal it is determined that the action taken was 
arb1 trary and capricious and not 1n accordance with the Con­
stitution, statutes or regulations, the sole relief shall be 
restoration of eligibility. 

Aepeal of denial ~ withdrawal of ~· (a) A d~cision denyina 
w1thdrawal of a b1d under the provJ.sJ.ons of Sect1on 11-54 shall 
be final and conclusive unless the bidder appeals tbe decision 
within ten days after receipt of the decision by invoking ad­
ministrative procedures meeting the standards of Section 11-71, 
if available; or in the alternative by instjtutjng legal actjon 
as rovided in Section 11-70. 

If no b1d bond was osted a bidder refused withdraw 
a bid under the provisions of Section 11-54 must, prior to ap­
pealing, deliver to the public body a certified check or cash 
Qond in the amount of the difference between the bid sought to 
be withdrawn and the next low bid. such security shall be 
released on1y upon a final determination that the bidder was 
entitled to withdraw the bid. . 
(c> If upon appeal it is determined that the decision refusing 
withdrawal of the bid was arbi trarv and capricious, the sole 
relief shall be withdrawal of the bid. 

Former Section 11-20.2 required the bidder to pay the costs 
of a hearing before the agency which already contests the 
right to withdraw. This section does not impose that burden, 
and uses the mechanisms established for other disputes. 

Determination of nonresponsibility. (a) Any bidder who, de­
spJ.te beJ.ng the-apparent low bidder, 1s determined not to be a 
responsible bidder for a particular contract shall be notified 
in writing. Such notice shall state the basis for the deter­
mination, which shall be final unless the bidder appeals the 
decision within ten days by invoking administrative procedures 
meeting the standards of Section 11-71, if available, or in the 
alternative, by instituting legal action as provided in Section 
11-70. 
(b) · If upon appeal it js determined that the decision of the 
public body was arbitrary and capricious, and the award of the 
contract in estion has not been made the sole relief shall 

e a findin that th · dder is a res onsible bidder for the 
contract in question. If it is determined that the decision of 
the public bod~ .. -WJ!§_ar]t~~~~ry and capricious, but the. award of 
the contract in question has been made, the sole rel1ef shall 
be a finding to that effect plus the cost of preparation of the 
bid, but not anticipated profits or expenses of the appeal. 
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(c) A bidder contesting a determination that he is not a 
responsible bidder for a particular contract shall proceed 
under this section, and may not protest the award or proposed 
award under Section 11-66. 
(dl Nothing conta~ned in this section shall be construed to 
require a public body, when procuring by compet1t1ve ne­
gotiation, to furnish a statement of the reasons why a par­
,ticular proposal was not deemed to be the most advantageous. 

This remedy is available to any firm removed or suspended 
from a vendor's list, or refused prequalification. 

Protest of award or decision to award. 
offeror ma retest t w - ec 
by submitting such protest in writing to the public bogy or an 
official designated by the public body no later tban ten days 
after the award or the announcement of the decision to award. 
whichever occurs first. No protest shall lie for a claim that 
the selected bidder or offeror is not a res onsible bidde 
o feror. The written protest shall include the basis for the 
rotest and the relief sou ht. The ublic bod des· 

o f1c1al shall issue a decision in wri tinq within ten days 
stating the reasons for the action taken. This decision shall 
be final unless the biqder or offeror appeals within ten days 
of the written deci.si.on_ by inyo.ki_ng administrative procedures 
meeting the standards of Section 11-71, if available; or in the 
alternative by instituting legal action as provided in Section 
11-70. • 
(b) If prior to award it is determined that the decision tr 
award is arbitrary and capricious. then sole relief shall be 
finding to that effect. The public body may cancel the pro~­
posed award or reyjse jt to comply with the law. If after an 
j1Ward it is determined that an award of a contract was ar­
bitrary and capricious. then the sole relief shall be a finding 
to that effect plus the cost of preparation of the bid, but not 
anticipated_ .P~O.(i ~~- .. or expenses of the appeal~· 

A bidder may protest the decision to award a contract, or the 
award, for many reasons. These include claims that the 
evaluation was flawed, that the protestor's bid was im­
properly rejected as nonresponsive, that a competitor's bid 
was not responsive, or that the proper procedures were not 
followed. A bidder may not protest, however, a determination 
that a competitor is a responsible bidder or offeror, for 
that is a judgment which is the proper province of the public 
body. Note that a protest may be lodged prior to either a 
notice of intent to award or the award, but must be lodged no 
later than ten days after the first of these occurs. 

Effect of appeal upon contract. The validity of a contract 
awarded and accepted in good faith in accordance with this 
chapter shall not be affected by a protest or appeal. 

Stay of .award during protest. An award need not be delay~d for 
the oer1od allowed a bidder _or offeror to protest, but 1n t• 
event of a timel~_protestL __ no further action to award L. 
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contract will be taken unless there is _CL wrj~t§n .. 4~termin.~tion 
that proceeding without delay is necessary to protect the. 
P.ublic interest or unless the bid or offer would exp~. 

contractual disputes. (a) Contractual claims, whether for 
money or other relief, snail be subrni tted in wri t.i..P.9__Q.Q ... la"ter 
than sixty days after final payment.t.._P.?;.QY~9.~d,_ l},q_\!_ev~~L that 
written notice of the contractors intention to_file such claim 
shall have been given at the time of the occurrence or begin: 
ning of the work upon which the claim is based. Notbing_b~~in 
shall preclude a contract from reguiring Submission __ Q.f._.an 
invoice for final payment within a certain time after com­
pletion and acceptance of the work or acceptance of the goods. 
Pendency of claims shall not delay payment of C\Jl\OUnt~ __ a_g~~~d 
due in the final payment. . 
(b) Each public body shall include in its ~on tracts a .PJ;.Q:­
cedure for consideration of contractual cla1.ms. Such pro­
cedure, which may be incorporated into the contractJnl_~ef~x~ 
ence, must establish a time limit for a final decision in 
wr1. t1.ng b the ubll.c bod • ·----:---··-· ---· -· -·- · · · · · - -

c A not invoke administrative procedures 
meet1.ng Sect1.on 11-71, 1{__,ya~lable~~~~ 
stitute legal action as provided in Section 11-70, prior to 
receipt of the fublic body's decision on the claim, unless the 
public body fa1.ls to render such decision within the time 
s ecif1.ed in the contract. 

d . The dec1s1.on of the ublic body shall _be __ j'~~a_l.._ .~nd c9n"7 
clus1ve unless the contractor appeals within six months of the 
c:tate of the final deci.sion on the claim by the public b9_9y__.P_y 
J.nvo~ing administra.~! ve proc~dur~~.,..-.rn.eetin_g__!he _!~.!l_ct~-E.~!._._~! 
Sectl.on 11-71, if available, or 1.n the alternatJ.ve by l.n­
stltutl.nq legal act1.on as prov1ded 1n sect1.on 11-70. 

One key to proper disposition of claims on public contracts 
is prompt identification and monitoring of costs. Most 
contracts contain a provision on notification of claims. The 
language in subsection (a) is derived from Section 33.1-386. 

Since this chapter is intended to set forth fundamental 
policies, the details of the procedure used by the public 
body to evaluate claims are left to the public body. There 
could be considerable variety, depending upon the complexity 
of the contract. For example, the present statutory pro­
cedure for State highway construction claims may not be an 
efficient procedure for claims on contracts for good or 
services. In any event, the public body must identify in its 
contracts the process for deciding claims. This process must 
have a time deadline. A final decision by the public body is 
a prerequisite to either administrative or legal appeal under 
Sections 11-70 or 11-71. 

Delay in resolving claims should be in the interest of 
neither the public body nor the contractor. If it is neces­
sary to appeal the decision of the public body, this appeal 
should be prosecuted promptly. The term of six months used 
in subsection (d) is roughly the same. period between the 
final decision deadline for filing a legal action on State 
highway construction claims. 
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Legal actions. (a) A bidder or offeror, actual or pro­
spective, who is refused permission or disqualified from par­
ticipation in bidding or competitive negotiation or who i~ 
determined not to be a responsible bidd~;_~- .Q~~~;r;or fo~ ~ 
particular contract max bring an action in the appropri~~~­
Cl.rCU1 t Court challengJ.ng that decisi(!.I}4_~.b~_gb_. ~]lal.l. .. P.~-- r.tt~ 
versed only if the petitioner establishes that the dec~.§..i_QP.: ... ~~~ 
not an honest exercise of discretion but ra~er_was_~~bit~~ry 
and capr1cious. 
(b) A bidder denied withdrawal of a bid under Section 11-64 
may bring an action in the appropriate Circuit Cour_t._c;figl..­
lenginq that decision, which shall be reversed o_n~_y_j._{_. ~fA. 
bidder establishes that the. ~~9i~iQ~. _g~_j;he_R,YP._lj.~ .. ~9.~ ... Wi!J. 
clearly erroneous. 
(c) A bidder, offeror or contractor may bring an action in the 
appropriate Circuit Court to determine whether ~ proposed awa~g_ 
or the award of a contract 1s not an honest exercjse of dis­
cretion but rather is arbitrary and capricious and not in 
accordance with the Constitution, statutes, regulatioi!.s_t.. -~~q. 
the terms and conditions of the Invitation to Bid or -~~~~s.1;. • 
for Proposal. 
(d) If injunctive relief is granted, the court shall, upon_~~ 
quest of the public body, require the posting of re~J~.9ngp].e 
security to protect the public body. 
(e) A contractor may bring an action involving:__~ .~_Qrr~:r;ac;:t;.. 
dispute with a public body in the appropriate Circu~~-~~):1_;..~.~ 
(f) A bidder, offeror, or contractor need not utilize ad­
ministrative procedures meeting the standards of Section ll-7i: 
if available, but if those procedures are invoked by the bid­
der, offeror, or contractor, the procedures must be exhausted 
prior to insti tutinq legal action concerning the same pro­
curement transaction unless the public body agrees otherwise. 
(g) Nothing herein shall be construed to prevent a public _boJ!y 
from instituting legal action against a contractor. 

The "appropriate Circuit Court" is determined by referring 
to venue statutes, eq, Sections 8.01-261 and 8.01-262. 

Administrative Ap~eals Procedure. (a) A public body_ .. m..gy 
establ1sh an admin1strative procedure for hearing protests of.~ 
decision to award or an award, appeals from refusals to allow 
withdrawal of bids, appeals from _disgualifiq_~tions and. ___ g~j;.-~J;:-: 
m~nations o~ ~onresponsibility, and appeals (rom decisio~~.-.9.~ 
d1sputes ar1s1nq during the performance of a contract, or any 
of these. Such administrative procedure shall provide for a 
hearing before a disinterested person or panel, the opportuni~ 
to present pertinent information and the iSiY~nce_g_i_s.~~~~~~n 
9ecision containing findings of _fagt. Th~- _fing~.ng§_ .9.~ .. . f~.c.t 
shall be final and conclusive and shall not be set aside unless 
the same are fraudulent or arbitrary or capricioiis,-~z-._".&Q_ 
grossly erroneous as to necessarily impl~b~d f~i~~---~9. Qeter­
mination on an issue of law shall be final _ _i_f .. ~P.prgpriat~- lega.l·· 
act1on 1s instituted in a timely manner. 
(b) Any party to the administ.~_atiy~ .P.t:.o..ce..dure ... inc.lu.ding. the 
public body, shall be entitled to institute judicial revi~~-jf ) 
such action is brought within 30 daY§_..Qf receip_t_ of the written _, 
decision. 
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The administrative procedure authorized in this section is 
optional. A public body may forego establishing such a 
procedure, in which case all appeals would be to the ap­
propriate court. This administrative procedure does not 
supplant the internal process for evaluating and deciding 
claims described in Section 11-69 (b). 
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ARTICLE IV - Ethics in Public Contracting 

Purpose. The provisions of this article supplement but do not 
supersede otber provisions of law, including but not limited to 
the Virginia Conflict of Interests Act . ·(Sections 2 .1-348 et 
seg. ) , the Virginia Governmental Frauds Act (Sections 
18.2-498 .1 et seq.), and Articles 2 and 3 of Chapter 10, Title 
18.2. The provisions of this article apply notwithstanding the 
fact that the conduct described may not constitute a violation 
of the virginia Conflict of Interests Act. 

Confidence in public procurement requires a higher stand­
ard of propriety in this area than that required for other 
government activities. This article enunciates those 
higher standards without altering the many other pro­
visions of law which have general application. 

Definitions. As used in this article, 

<.!.> 

(~_) 

(l_) 

(4) 

(_!) 

Public employee means any person employed by a public 
body, including e~ected officials or appointed members of 
governing bodies. 

Official responsibility means administrative or operating 
author1 ty, whether intermediate or final, to initiate, 
approve, disapprove, or otherwise affect a procurement 
transaction, or any claim resulting therefrom. 

Procurement transaction includes all functions that per­
ta1n to the obta1n1ng of any goods, services, or con­
struction, including description of requirements, se­
lection and solicitation of sources, preparation and award 
of contract. and all phases of contract administration. 

This article covers public employees who have of­
ficial responsibility for procurement transactions. 
The first three definitions describe that class of 
people. 

Pecuniary interest ar1s1ng from the 
either a mater1al f1~.n~a~n~c~i~a~l~1~'n~t~e-r-e-s~t~~~~~~~~~~~ 

ene 1t 1nur1ng at any time as a direct result of the 
procurement transaction, but does not include payments for 
bona fide pre-existing employment of members of the public 
employee's immediate family or stock dividends paid to a 
general class of stockholders. . 

The definition of "material financial interest" in 
the Virginia Conflict of Interests Act is too broad 
to meet the standards of Attachment 0, since the 
former excludes aggregate annual income below $5,000. 

Immediate familf pteans a spouse, chil,dren, parents, 
brothers, and s1sters, regardless of res1dence. and any 
other person living in the same household as tbe employee ~ 
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This is broader than the comparable provision in the 
Conflict of In~erests Act in order to meet the 
standards of Attachment 0, which does not limit its 
application to relatives living in the same house­
hold. This provision also covers persons other than 
relatives who may be living with the public employee. 

Proscribed participation ~ public employees in ~rocurement 
transact1ons. No public · employee having off1cial re­
sponsibility for a procurement transaction shall participate in 
that transaction on behalf of the public body when the employee 
knows that: 
a. The employee is contemporaneously employed by a bidder. 

offeror or contractor involved in -the procurement trans­
action; or 

b. The employee, the employee's partner, or any member of the 
employee's immediate family holds a position with a bid­
der, offeror or contractor such as an officer1 director, 
trustee, partner, or the_J_~~~L-or. is_emp.l.Qyed _in a ca~ 
pacity involving personal and substantial participation in 
the procurement transaction, or owns or controls an in­
terest of more than five (5) percent; or 

c. The employee, the employee's partner, or any member of the 
employee's immediate family has a pecuniary interest 
arising from the procurement transaction; or 

d. The employee, the employee's partner, or any mernb~~-~ 
employee's immediate family is negotia~~.n.q, _ __QL__bAS__JI.n_ 
arrangement concerning prospective employment with a 
bidder; offeror or contractor. 

Two elements of this section are particularly im­
portant. First, it does not prohibit contracts as 
such; it prohibits participation in the transaction 
by certain employees. Second, the offense is par­
ticipating with knowledge of the proscribed relation­
ship. A violation cannot be inadvertent. 

Solicitation or acceptance of gifts. No public employee having 
official resi)c)nsibility fo~ a procurement transaction shall 
solicit~ demand, accept, o~_aqree to accept from a bidder, 
offeror, contractor or subcontractor any pament 1 loCIDJ_ sub.:­
scrJ.pt1on, advance 1 depos1 t of money, services, or anyth,in.g __ Q..f 
more than nominal or minimal value, present or promiseJL_p~~~~§ 
consideration of substantially egual or greater value is ex­
changed. The public body may recover the value of ~.hing_ 
conveyed in violation of this section. 

Present law requires proof of intent to influence an 
official act or proof that the gift was "for services 
performed within the scope of official duties," to obtain 
a conviction. Intent is too easily hidden, and public 
confidence suffers because any gift of more than nominal 
or minimal value is perceived as improper. Moreover, 
Attachment 0 requires the recipient of federal funds to 
maintain standards of conduct more stringent than present 
law. 
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Disclosure of subsequent emeloyment. No public employee or 
former publTc employee hay,;ng__ .. Q.ffi~ial: ___ _re.§Ponsibil; ty___for 
procurement transactions shall accept employment with any 
bidder, offeror or contractor with whom the e~loyee or former 
employee deaitl-n-aii--o!!icfa1--cap-~_q!Ii~2ol'!~.~.;-.!l~I_l.9_ .-P.~C?~)lt"~-~~-n~ ~ 
transactions for -~ _ P..~_rJ..9.~ .. ~f. ~~~--I~.~~- _;!_Q~---~~- C~.§.sat_~.9n_.Qf 
emplo~nt by the~ubl!~-~~~--~!l_l.~!!.! .. J:he __ ~~l:_~e~ _ o~ f<LZ}!le~ 
employee_P.rovides written no~~J~-9.~~-~9.0.. ~o .... ~~. P.~:l.~c body_ 9.+. .CJ._ 
public official if designated by the __ ~lic body,_ or both, 
P.r1or to _g.Q~~J1ce~ent_2_g~~RJoyment _py_~bidder, offeror, or 
<;.9ntractor. 

The federal conflict of interest legislation and the Model 
Procurement Code contain prohibitions on employment of 
former public employees. A special grand jury recently 
suggested Virginia consider similar legislation. This 
provision, however, relies on disclosure rather than an 
outright prohibition. 

Gifts ~bidders, offerors, contractors, or subcontractors. No 
bidder, offeror, contr.~~or '----~;-.~~contractor shall __ ponfer upon 
any publ1c employee hav1~_2ffJ._q_J.a+_~~~.9_n~bi~j.~y_.J:or -~~ro­
curement transaqtio~-~:QY. . .P.~Yitl~Jr~.'. __ l9..~n, . _~;S_qP.,9r~p~~9.P.t ... ~QY~I)<;:_~J 
deposit of mone.L__!.er_y~~.~s 1 . __ Q~·-·-~nY:th!P.g_ __ 9_f._!l\o~.e than nominal 
value, presel'!t _or_ .I?~Q~i~~_g, ___ B-!.1!~~~--- c.2.Q.l.:lf?.ig~_~at_!QI]. ____ ~f __ _§_llb-
stantially~~! __ Qr.. q~_~_at~~._v.a~ufit_js e~_g)Jilng~d. 

This.is the complement to Section 4. 

Kickbacks. (A}_ No __ ~_Q!lt~~~tgr . or _s_~bcol)t~a~t~:r;- _s}Jg}..J_ __ g~m~nd__QJ:' 
rece1ve from any of the~~ .... f?YPP1!ers ... 9.~ __ 1:_l1~.!~ __ subcontractors as ~-
an inducement for the ___ ~~rd __ ~f a ___ .F!ubcontract or order any 
payment, __ !Q~n, .. --~~s~_ription, advanc~, . d~P9.§.it .. _. P.f .... moneyJ 
services, or anything of m9re than ~ominal value, present or 
P.romis~JL__unl~s~_S.QQSiQ~J:Jlt~.Q~ __ Q_{ ___ .§..Yb_~t~ntially eaual or 
greater value is exchanged. 
(b) No subcon~~~t<?.r or s~;l-~~~ .. !h~_!!.~~~~-'- __ o~_2;~e;_ !9 .J!l~~e, 
kickbacks as described in th1s section. 
( c > No person-shall demand or _receive any payment, loan, 
sul2J~cr.ip_t_~onL .. a.~v~rtc;:e, . deposit . of gtoney, se~_i_c;~§.,_Q~.-.?l.IJ.Y.:t..hi.ng 
of value in return for an agre.§.!I!~.llt _nQt ... 1:9 ___ c;:_pm~te on_~ ... P~~-!c 
contract. 
w---ffa subpol)tractor _ _c~_~ __ sypR.!_ier makes a kickback or other 
E~hibited p~ent as d.es_cribed in_ this sec~ion, .the amouz:t 
1;hereQ.{ __ ~_hall_Q..e._.~.Q~£~.~~-;y~ly presu,ned to have . .P.~~;n. _;,~c~~d.ed_ :l:.tl 
the_~ic~....Qf. _ tb~--@~co_I}~~A<;:.~ or or~er and ql: ~~.m~'t;~ly _ P9~~~ py 
the public bo~ _Qnci . .Jdll...P-L~~~.QV.er~_fi:om_b...9J;h_:th~LJllAker . ang 
recipien~. Rec.Q..y_~;-y __ f..t:Q~ o~e ~:(f~~~ing pa_~~.Y. ... s~~~-~ ... not p;-~-­
clude recov~~om.Qthe.~ Qffenging partie~. 

Purchase of building materials, etc. from architect or engineer 
prohibitetc Except in cases--of --eii\ergency, no building 
materials, supplies or eguipme~~ _ _!o~--~~~- building or str~ctur~ 
construct~g_P.y._ Q~ .. for:. __ a_ . P.~Ji.~ J~9.~.Y .~.!.1~-~~-. ...P.~_so~d .. P.Y .. ~r p~~­
chased from a~~er_~.Q_Il ~~P19Y~d as __ ~.!!_inde_p~ndent contractor_ b~ 
the public body _t.Q furni.§.b. archi tectu}:al __ 9r enq1neer1.n9 .., 
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services --~-~~---~9~--~~n~~r~~-~~~~ ... ~o~ s.l:l.q~-- ~~;l!_djng: _or _§.t_J;:y~~Yre.., 
C?_! __ from any E_artnership, association, -~c;,<?rpora~!Qn__j._11 .. ~h_iq_l) 
~-~-~A. ar~h.i_:t~c~ .oz: .. e_ng~~ee~. ~~s .. ~ p~-~-u~i~_;y .. ;;nt~r.~st. 

This provision is derived from former Sections 2.1-449 
and 15.1-287, but was modified to accomodate design-build 
contracts where both construction and design services are 
furnished by a single contractor. 

Penalty for violation. Willful. vio~_gtio_Il ... Q.f ... ~~Y ... P..~.C?Yi..~~9.P. .. Qf 
this article shall constitute a misdem~_C!!.lS?.~.·-··- ._¥J2_o_~--~.9~Y~.c-~;o.n., 
any public employee .§.ball~JLadq). tio:o__to any oti)§Lf.in..~--2r 
penalty provided by law, forfeit his employment. 

Like violations of the Conflict of Interests Act, vi­
olations are misdemeanors. Public employees convicted of 
a violation should be discharged. 
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That the Code of Virginia is amended by adding sections numbered 
2.1-454.1 and 2.1-483.1 as follows: 

Section 2 .1-454 .1. Aid and cooperatioiJ __ Qf __ Q~:vJsion may be 
sought by pol1tical subdivisions, )?.ublic teleco~unications 
entities and local officers in miik1rig--purciiases; use of fa­
cilities of central warehouse.--Virginia public telecommunica­
tions entities, as defined in ~.!!.P~iQ.:P..-~--1~~§_3 ·.1 of ·urs .. Code,­
who are empowered to purchase materia~!. e~ipment and supplies 
~f any and all kinds mayJIL.:th!.~J;:_.9is~~e-~~Q.~1 p~~c;~ase through 
the Division of Purchases and Supply. When any such pol~ti9~l 
subdivision. public telecommuniQi.'t.iQUS.. .. entity •. _or duly autho­
rized officer requests the Division to obtain big~_ .for any 
materials, equipme,n:t ___ ~_llQ ... J.YPPl~.e~.'-- _and _~;».~c;.h .bi.os accordingly 
have been obtained by tbe Division of Purchases and Supp13~the 
pi vision may award t;b~ _ _£2_11.~-~-~g~ .. to. the lowest responsible 
bidder. and such political subdivision or public telecommunica~ 
tions entity shall be bound by such contract; the DivisiQ.n 
shall set forth in the purchase order _ :t.b.e.t .. .li~Ch. JD_aterials, 
eauipment and sup~l.ies __ be de_l.i.Ye.J:e.d_ to, _and that the bill 
therefor be made out to and forwarded to such political sub­
division or public telecommunications ept~~YL.- ~nY .. ~uch bill 
shall be valid and enforceable _cjai~ .. 3'.9~.inst the political 
subdivision or public telecommunications entity reques~i~g_~P-~ 
Division tq seek such bi4s~ 

The Division may mll-~L-~Ya..ilable .. to any political sub-. 
division or public telecommunications --~.Pti ty_ tl:l~ .. f.~_c;_i~i t.i.es qf 
the central warehouse maint~~n~_Q .J?Y .. tl}e ~ivision; provided, 
however, that the furnishing of _Jl!lY such services or supplies 
shall not limit or impair any services or supplies .PQ.rroq.lly 
rendered any department, division,. insti tl:ltion o~-~.g~~cy of the 
State. 
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The Virginia Public Telecommunications Board shall fu~nisb 
to the Division of Purchases and Supply a list of public teJ~99~~ 
munications entities in virginia for tl!~--.RY.~P.Q~~~ of this 
section. (Code 1950, Section 2 .1-28@.l__1~~6, c. 6711.. 1977, 
c.672; 1978, c.653; 1980, c.620.} 

Section 2.1-483.1. ~upervision of capital outlay con­
struction. The Division of Engineering and Buildings shal~ 
.assist in the administration of capi tai .. outl'ay- ·c;pn~truction 
projects other than highway construction underta~en __ _P-y .the 
Department of Highways and Transportation_,_._tQ._ include the 
Publication of general conditions, review of lLl~D~-'- and spe~ 
cifications, and acceptance of completed proiects. 

3. That Section 2.1-410, 2.1-442, 2.1-450, 2.1-450.1, and 2.1-451 
of the Code of Virginia are amended and reenacted as follows: 
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Section 2.1-410. Duties of Department. The Department 
shall have the following duties: 

1. Development and direction of a comprehensive program 
of management analysis and systems development for State govern· 
ment. 

2. Conduct of major management studies and surveys of 
the State's organizational structure, management practices, and 
systems and procedures; and· development of recommendations to 
reduce costs and increase productivity. 

3. Formulation of policies and standards for management 
information systems and review of the use and performance of 
management information systems. · 

3a. Coordination of automated data processing planning 
activities for State government. 

4. Design of major management information systems having 
application to more than one agency. 

5. Technical review of data systems and procedures 
developed by State agencies. 

6. Review of all proposed automated data processing 
contracts, including equipment purchases, use of consultants 
and service contracts, and submission of recommendations there­
on to the Secretary of Administration and Finance, or to the 
purchasing officials designated by the Secretary. Laboratory 
measuring equipment which contains microprocessors utilizing 
interf,cing equipment designed to be connected to a laboratory 
computer and which is acquired and will be employed solely foT 
11 real time" research purposes and will not be used in any Wl 
for data processing or word processing purposes, is excludec 
from this review, but not from the State's competitive procure­
ment process. 

6.1 Execute contracts for automated data _p.r_oc.~s~~ng 
equipment or services in its own behalf _ _g~ -~.P.9Jl r~quisi tion of 
other State agencies or institutions, as directed by the 
Governor or the Secretary_9f A~;~!~~~~~19R_~~JrTiftance. 

7. [Repealed.] 
8. Perform systems development services, including 

design, application programming and maintenance, for agencies 
when so directed by the Governor or the Secretary of Admin­
istration and Finance. 

9 • [Repealed. 1 
The provisions included above are not intended to infringe 
upon, in any manner, the responsibilities for accounting 
systems assigned to the Comptroller under Section 2.1-196.1 of 
the Code. 

Section 2.1-442. Purchases to be made in accordance with 
rules and regulations of Division; exempt purchases; com­
petitive bidding. -All purchases made by any department, di­
vision, officer or agency of the State shall be made in ac­
cordance with Chapter 7 of Title 11 and such rules and reg­
ulations as the Division may prescribe. Such rules and reg­
ulations shall include a purchasing plan which shall be on f~-~ 
at the Divisions and shall be available to the public u1 .J 

request. The Division shall have authority to make, alter, 
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amend or repeal regulations r~lating to purchase of materials, 
supplies, equipment, and printing, and may specifically exempt 
purchases below a stated amount or particular agencies or 
specified materials, equipment, supplies and printing. ~ke 
B~v~e~es-sfi~~~-~~~~-~~~~-~B~ess-impEae~~eaele-~e 
4~-~-~-~~s-p~Eekasist-P~~e~iees7-~~-~~~-~~~es-asa 
~~9~~a~tess-~-sk~~-~~-Ei~e-~--~-sivis~es-~~~~-8e 
ava~~a8~e-~e-~~~~~~-Pe~es~~--Wftes-pa~e8ases-a~e-maae 
~kEeatk-~~~~~~~~r-~ke-ees~~ae~-~~-~-~~-~-~ke 
!ewe&'&·· -~es.eB-siMe---M~~---t.-eMt-i-nq---:bft.~--ee:as:i-eePa'&i-e:a--~ke 
~_.~~y-~-~e-~-t.~-p~epesea--t.~-8e-~~~--~~~-ees­
fe~m~~y-~~~~~~~~~r-~e-~-~~-w8~a-~e~t~e8T 
8Ra-~ke-~imes-ei-ae~~VeEyT-PE8V~aea;-keweve~T-~Ra~-wkeseveE-~fte 
S~vieteR-ftaS-Eeases-~e-8e~ieve-~ka~-~fte-iew-B~S-~S-ft8~-~ke-8es~ 
~~iee;-~~-~~~-kave-~~~~~-~-esteE-~~~-~P~~-Re§e~i­
~~~ess-~~~-t.~~~~-~ew-8iaaeE-~e-~~~-~~-'&8e-pE~ee 
~ei6-~~~-8e--t.~-8est-~~~~~~~~--B~as-~~-~-Ee­
€~~vea-~-~s-~~~~~-s~asaaEas-~~~~-spee~­
~iea~iese;-~~-~~r-a8ep~ea-~-~-B~v~e~eRT--~~-~~-ma~-8e 
E~~eetea~---saea-~~-~<~-~ae-~-~--£he-~~p-~~--8e 
~ateEea-~-EeeeEa;-~-eaek-~~~r-w~tk-~~~~~-8~8 
~saiea~ea;-ska~i;-af~eE-~Re-~e~~'Rt-ei-~se-ees~~ae~7-8e-epes-~e 
ptiB~ie-,Bepee~ies~ 

Section 2 .1-450. Purchases from Commission for Visually 
Handicapped·; violations. -- Unless excepted ~ the Division, 
all articles and commodities as (1) are required for purchase 
by the Division or by any person authorized to make purchases 
in behalf of the Commonwealth and their departments, agencies 
and institutions, (2) are performed or produced by persons or 
in schools or workshops under the supervision of the Virginia 
Commission for the Visually Handicapped, (3) are available for 
sale by it, and (4) conform to the standards established by the 
Division shall be purchased from the Commission at the fair 
market price without competitive procurement. 

Section 2.1-450.1. Purchases from nonprofit sheltered 
workshops of Virginia serving the handicapped. -- A. The 
Division shall publish annually a list of materials, supplies 
and equipment representing items which the Division has had 
difficulty procuring, either by reason of limited competition 
in purchase price, product quality or in the opinion of the 
Director it would be of benefit to the Commonwealth to 
negotiate with a sheltered workshop for items produced by it. 
Such list shall exclude items currently produced by schools or 
workshops under the supervision of the Virginia Commission for 
the Visually Handicapped or by inmates confined in State cor­
rectional institutions. 

B. Any item included on the list required by subsection A 
shall be purchased from nonprofit sheltered workshops serving 
the handicapped without compe~itive procurement if the Division 
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is satisfied that such items (i) can be purchased at their fair 
market value, (ii) will be of acceptable quality, and (iii) can 
be produced in sufficient quanti ties within the time demands 
required. 

c. Nothing in this section shall prohibit the Division 
from amending the list required under subsection A by adding 
additional categories as they may develop after such list-has 
been published. 

Section 2.1-451. Cases in which purchasing through 
Division not mandatory. -- Unless otherwise orde~ed by the 
Governor, the purchasing of materials, equipment and supplies 
through the Division of Purchases and Supply is not mandatory 
in the following cases: 

1. Telep:RaRe- aad- "teleg~apl:l- seJ:ViGe7- aBEI-elee~Ei:e --li9A't 
aad-peweE-&&FYi€er-aad-Such materials, equipment and supplies 
as are incident to the performance of a contract for labor or 
for labor and materials; 

2. .!I'eGlmieal---iBst:liRleBt.s- -aa&- &lipp-lie£sT- ilBa- .t.eelmiea-1-
.Qg~s- asci·- .a 'theE-- ~J:iB~ea- B\CK~eJ:- ea-- 4;eehftieti- -el!Bjee'ts r·- a~ee 
Manuscripts, maps, audiovisual materials, books, pamphlets and 
periodicals purchased for the use of the Virginia State Library 
or any other library in the State supported in whole or in par~ 
by State appropriation, ea~-Be-iast~~e~T-SQPply,-e~ip~-E 
.etke:a:: -ee!Mleai 'E~·· shaY -.S& -eea&i:a*ea -~ee:lmieal ii:al:-He--se-..c;:~aa­
&i f;i:ea-sy -~Ae-lli'Yi eiea ~f·- Pu~eaaees-··aft6 -Suppl-y. 

3. Perishable articles, provided that no article except 
fresh vegetables, fresh fish, eggs and milk shall be considerec 
perishable within the meaning of this clause, unless so clas­
sified by the Division of Purchases and Supply; 

4. Al:tt.eme&He-1 ieeRse -aameeJ? -pla'6e&r 

5. Materials, equipment and supplies needed by the state 
Highway and Transportation Commission; provided, however, tha1 
this exception may include office stationery and supplies, 
office equipment, janitorial equipment and supplies, coal anc 
fuel oil for heating purposes only when authorized in writin~ 
by the Division; and 

6. Materials, equipment and supplies needed by th~ 
Virginia Alcoholic Beverage Control Commission; providedj 
however, that this exception may include office stationery anc 
supplies, office equipment, janitorial equipment and supplies, 
coal and fuel oil for heating purposes only when authorized i1 
writing by the Division. (Code 1950, Section 2.1-286; 1966. 
c.677; 1977, c.672.) 

7. Binding and rebinding of __ "tl}._~_.~ooks_J~.nd _Q_th~!:_.li~~ .. 
materials of libraries operated .. PY __ tJle Sta.te or under it.J 
authority. 537 
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8. Printing of the records of the Supreme Court. 

That Section 4-7 of the Code of Virginia is amended and re­
enacted as follows·: 

Section 4-7. Functions, duties and powers of Commis­
sion. - The functions, duties ~d powers of the Board shall be 
as follows: 

(a) To buy, import and sell alcoholic beverages other than 
beer, the procurement of which is exempt from Chapter 7 of Title 
11 of the Code of Virginia, and to have alcoholic beverages in 
its possession for sale; 

(b) To control the possession, .sale, transportation and 
delivery of alcoholic beverages by the Board; 

(c) To determine the localities within which government 
stores shall be established or operated and the location of 
such stores; 

(d) To make provision for the maintenance of warehouses 
for alcoholic beverages and to control the delivery of alcoholic 
beverages to and from such warehouses, and the keeping of the 
same therein; 

(e) To lease, occupy and improve any land or building 
required for the purposes of this chapter; 

(f) With the consent of the Governor, to purchase or 
otherwise acquire title to any land or building required for 
the purposes of this chapter and to sell and convey the same by 
proper deed; 

(g) To purchase, lease or acquire the use by any manner 
whatsoever of any plant or equipment which may be considered 
necessary or useful in carrying into effect the purposes of 
this chapter, including rectifying, blending and processing 
plants; the Board is hereby empowered to purchase, build, 
lease, and operate distilleries and to manufacture alcoholic 
beverages if in its opinion the purposes of this chapter can be 
thereby promoted; 

(h) To determine the nature, form and capacity of all 
packages to be used for containing alcoholic beverages to be 
kept or sold under this chapter, and to prescribe the form and 
contents of all labels and seals to be placed thereon; . 

(i) To appoint every officer, agent and employee required 
for its operations, with such compensation as may be provided 
in accordance with law for the purpose; assign them their 
official positions and titles, define their respective duties 
and powers, require them or any of them to give bonds payable 
to the Commonwealth, in such penalty as shall be fixed by the 
Board, and engage the services of experts and of persons engaged 
in the practice of a profession; all salaries or remuneration 
in excess of one thousand dollars per -annum shall first be 
approved by the Governor; 
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(j) To hold and conduct hearings, to issue subpoenas 
requiring the attendance of witnesses and the production of 
records, memoranda, papers and other documents before the Board or 
any officer or agent thereof, and to administer oaths and to take 
testimony thereunder; in its discretion to authorize any member., 
officer or agent of the Board to hold and conduct hearings, issue 
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subpoenas, and administer oaths and to take testimony there­
under; and make summary decisions, subject to final decision by 
the Board on application of any'party aggrieved; 

(k) To make a reasonable charge for preparing and fur­
nishing statistical information and compilations to persons 
other than (1) officials, including court and police officials, 
of the State and of its subdivisions, if the information re­
quested is for official use, .and ( 2) persons who have a per­
sonal or legal interest in obtaining the information requested, 
if such information is not to be used for commercial or trade 
purposes; 

( 1) Generally to do all such things as may be deemed 
necessary or advisable by the Board for the purpose of carrying 
into effect the provisions of this chapter. ( 1934, p. 104; 
1936, p. 418; Michie Code 1942, Section 4675(4); 1974, c. 460.) 

5. That Section 15.1-108, 15.1-109, 15.1-127, 15.1-60.5, 15.1-640, • 
15.1-712, and 15.1-766, of the Code of Virginia be amended and 
reenacted as follows: 

Section 15.1-108. Procedure for purchases and sales. 
~e-8& -&ase4--ea--oompet:-:K.-3:Y&-s~as""- a:- All purchases of, and 
contracts for, supplies, materials, equipment and contractual 
services shall be in accordance with Chapter 7 of Title 11. aaa 
a a: a: 

b. All sales of such personal property which has become 
obsolete and usable shall be based wherever feasible on com­
petitive bids. If the amount of the e-~i:-'W-J~eo-e~ sale is 
estimated to exceed ~we five thousand ~-luuul~ea dollars, 
sealed bids shall, unless the board of supervisors shall pro­
vide otherwise, be solicited by public notice inserted at least 
once in a newspaper of county-wide circulation and at least 
five calendar days before the final date of submitting bids. 
~ke-eetift~~-~~~~~~~-a~&e-sei:iei~-sea~ea-sias-sy 
~eRa~ag--~e~es~s--8y-~a~k--~-~4Y&-~~~~-~Be--8y 
pes~iR!-Be~iee-eR-a-ptiBi:ie-8ti~~e~iR-sea~a-ia-kis-eii~eeT 

Biaa-~~--~-a~~-~ases ~-8aeea-~~-&~aaaaF8-spee­
ifiea~ieR-~-~-se-~~-8y-~-ee~R~y-~-a§eB~ 
BB8e~-~e-sti~e~~s~ea-ei-~8e-eesa~y-8ea~a~ 

Section 15.1-109. Awa£~-e~--F&~~~-~--8,8s"" Legal 
review; records. ~~~-epes-me~«~-~~~-~~~~-maee-sy 
~e-~~-~~~-&§eB~-~--sy-~-eetiB~y-~-eE 
~geaey-~~-~-awaF&ee-~e-~e-~~-~~~-e~eFr-~akis~ 
~B~e-~~~-~e-~~-e~-~~-a~~ie~ea-~~~-e~p­
~~ieaT-~-eeRfe~~~y-~-~ke-~~~~~~--~~~-eti~£­
aBi~i~y-~~-~-~e~iEeMeR~s-~-~~~~~~~r-aB8-£ke 
•e~~ve~y-~~~--~~~~~-8~&-aay-8e-Ee;ee~e4T--ii-a~~-8ias 
~eeivea-~~~~-eeB~Fae~-aEe-~~-~~~~~-pF~ee-e~ 
~e~a~-~ft~;-~~~~~~~-~B~-ska~i:-kave-a~~ke~i£y 
•&-~ejeG~-~~--sias-~-~~-pti~ekaae--~-~~~~-s~pp~iee; 
•~e~'ai:s7--~--e~--~~~-se~~ees--~~-~-epea 
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ma~ke~7-~~~-~-pFiee-~~-~-~ke-~~~~-&8a~~-se~ 
eKeeea-~~~~~~~~--sae8-8iaT-wi~k-~~~~~-~8e-8iaae~T 
~ftaii-~-es~e~ea-~-a-~~-asa-~-~eee~d-~~~-~-s~e­
eeesf~~-~-iRaiea~ea-~~-eka~IT-~~~--~ke-~~~~-~ae 
e~def-eE-ees~~ae~T-Be-epes-~e-p~8~ie-isspee~iea~ 

All contracts shall be approved as to form by the county 
attorney or other qualified attorney and a copy of each long­
term contract shall be filed with the treasurer or other chief 
financial officer of the county. 
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Section 15.1-127. Centralized competitive purchasing by 
executive secretary. -- The governing body of any county having 
an executive secretary is authorized to provide for the central­
ized competitive purchasing of all supplies, equipment, 
materials and commodities for all departments, officers and • 
employees of the county, including the county school board and 
the board of public welfare or social services (all of which 
are in Section 15.1-129 and 15.1-130 referred to as depart­
ments). Such purchasing shall be done by the executive 
secretary under the supervision of the governing body of the 
county and shalL. be._..accompliAbed in accordance with Chapter .1 
of Title 11. 

Section 15.1-605. Department of finance. - (a) Director; 
general duties. - The director of finance shall be the head of 
the department of finance and as such have charge of the admin­
istration of the financial affairs of the county, including the 
budget; the assessment of property for taxation; the collection 
of taxes, license fees and other revenues; the custody of all 
public funds belonging to or handled by the county; supervision 
of the expenditures of the county and its subdivisions; the 
disbursement of county funds; the purchase, storage and distri­
bution of all supplies, materials, equipment and contractual 
services needed by any department, office or other using agency 
of the county unless some other officer or employee is 
designated for this purpose; the keeping and supervision of all 
accounts; and such other duties as the board of county super­
visors may by ordinance or resolution require. 

(h) Expenditures and accounts. - No money shall be drawn 
from the treasury of the county, nor shall any obligation for 
the expenditure of money be incurred, except in pursuance of 
appropriation resolutions. Accounts shall be kept for each 
item of appropriation made by the board of county supervisors. 
Each such account shall show in detail the appropriations made 
thereto, the amount drawn thereon, the unpaid obligation 
charged against it, and .the unencumbered balance in the ap­
propriation account, properly chargeable, sufficient to meet 
the obligation entailed by contract, agreement or order. 

· (c) Powers of commissioners of revenue. - The director of 
finance shall exercise all the powers conferred and perform all 
the duties imposed by general law upon commissioners of the 
revenue, not inconsistent herewith, and shall be subject to the 
obligations and penalties imposed by general law. 
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(d) Real estate reassessments. - Every general reasse~ 
sment of real estate in the county, unless some other person be 
designated for this purpose by the board of county supervisors 
in accordance with Section 15.1-598 or unless the board shall 
create a separate department of assessments in accordance with 
Section 15.1-604 shall be made by the director of finance; he 
shall collect and keep in his office data and devise methods 
and procedure to be followed in each such general reassessment 
that will make for uniformity in assessments throughout the 
county. 

(e) Powers of county treasurer; deposit of moneys. - The 
director of finance shall also exercise all the powers con­
ferred and perform all the duties imposed by general law upon 
county treasurers, and shall be subject to all the obligations 
and penalties imposed by general law. All moneys received by 
any officer or employee of the county for or in connection with 
the business of the county shall be paid promptly into the 
hands of the director of finance; all such money shall be 
promptly deposited by the director of finance to the credit of 
the county in ·such banks or trust companies as shall he 
selected by the board of county supervisors. No money shall be 
disbursed or paid out by the county except upon checks signee 
by the chairman of the board of county supervisors, or suc}j 
other person as may be designated by the board, and counter­
signed.by the director of the department of finance. 

The board may designate one or more banks or trust cor 
panies as a receiving or collecting agency or agencies und 
the direction of the department of finance. All funds sc 
collected or received shall be deposited to the credit of the 
county in such banks or trust companies as shall be selected b~ 
the board. 

Every bank or trust company serving as a depository or as 
a receiving or collecting agency for county funds shall be 
required by the board of county supervisors to give adequate 
security therefor and to meet such requirements as to interest 
thereon as the board may by ordinance or resolution establish. 
All interest on money so deposited shall accrue to the benefit 
of the county. 

(f) Claims against counties; accounts. - The director of 
finance shall audit all claims against the county for goods or 
services; it shall also be his duty to ascertain that such 
claims are in accordance with the purchase orders or contracts 
of employment from which same arise; to draw all checks in 
settlement of such claims; to keep a record of the revenues and 
expenditures of the county; to keep such accounts and records 
of the affairs of the county as shall be prescribed by the 
Auditor of Public Accounts; and at the end of each month to 
prepare and submit to the board of county supervisors state­
ments showing the progress and status of the affairs of the 
county in such form as shall be agreed upon by the Auditor of 
Public Accounts and the board of county supervisors. 

( 9) Director as purchasing agent. -- The director 
finance shall act as purchasing agent for the county, unless -~ 
board of county supervisors shall designate some other officer 
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or employee for such purpose. The director of finance or the 
person designated as purchasing agent shall make all purchases, 
subject to such exceptions as may be allowed by the board of 
county supervisors.- -f.ep. -tlle-ec~~ 4&-s.ueh- maBner- as-may -be 
pc~¥i4ed- ~:r- J;e&O~io:a- -of -'tbe-B&H:~ He shall have authority 
to make transfers of supplies, materials and equipment between 
departments and offices, to. sell any surplus supplies, 
materials or equipment and to make such other sales as may be 
authorized by the board of county supervisors. He shall also 
have power, with the approval of the board of county super­
visors, to establish suitable specifications or standards for 
all supplies, materials and equipment to be purchased for the 
county and to inspect all deliveries to determine their com­
pliance with such specifications and standards. He shall have 
charge of such storerooms and warehouses of the county as the 
board of county supervisors may provide. 

All purchases a&G-&al~s-shall be made in accordance with 
Chapter 7 of Title 11 and under such rules and regulations-as 
the board of county supervisors may by ordinance or resolution 
establish. -suti jeet- t:o- -sl:lOh--eHOep~i-()ft& -as- ~he-B<>a!?d- ·~-pc-E>­
¥:bde,- -1M ~al-:1.-&eioEe- -tRa*4:aq -a&y- JKH'ehase-OE-sa-l:e -irw:ke-~em­
pe.:.t.i ~~..Q4d4:Wlg- \Hl4er •lieh-r~~-aftc!- "f~l-a-t:-~!r -a~ ~fi~~ti 
•&¥- Dl'- e.r4~&aRGe -e~ Ees&J:.u.t.4Gn-ee'&ae~Jr. He shall not furnish 
any supplies, materials, equipment or contractual services to 
any depar't;ment or office except upon receipt of a properly 
approved requisition and unless there be an unencumbered ap­
propriation balance sufficient to pay for the same. 

Except as provided by the board, he shall before m~~i_n.9 
any sale invite competitive bid~. under such ru~.~~-.-~nd. reg­
ulations as the board may py __ ordipanc~. or r~soly.~ioq_ es't;.~;:Lish.! 

(h) Other duties. - He shall perform such other duties as 
may be imposed upon him by the board of county supervisors. 

(i) Assistants. - The director may have such deputies or 
assistants in the performance of his duties as may be allowed 
by the board of county supervisors. 

( j) Approval of chief assessing officer. - Before the 
appointment of the chief assessing officer of the county, 
whether he be the director of finance, a deputy or supervisor 
of assessments in the department of finance or the head of the 
department of assessments, shall become effective, it shall be 
approved by the State Tax Commissioner and such officer shall 
be subject to the obligations and penalties imposed by general 
law upon commissioners of the revenue. (Code 1950, Section 
15-288; 1959, Ex. Sess., c.69; 1962, cc.399, 623.) 

Section 15.1-640. Department of finance. - (a) Director; 
general duties. - The director of finance shall be the head of 
the department of finance and as such have charge of the admin­
istration of the financial affairs of the county, including the 
budget, the assessment of property for taxation; the collection 
of taxes, license fees and other revenues; the custody of all 
public funds belonging to or handled by the county; supervision 
of the expenditures of the county and its subdivisions; the 
disbursement of county funds; the purchase, storage and dis-
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tribution of all supplies, materials, equipment and contractual 
service needed by any department, office or other using agency 
of the county unless some other officer or employee is de­
signated for this purpose; the keeping and supervision of all 
accounts; and such other duties as the board of county super­
visors may by ordinance or resolution require. 

(b) Expenditures and accounts. - No money shall be drawn 
from the treasury of the county, nor shall any obligation for 
the expenditure of money be incurred except in pursuance of 
appropriation resolutions. Accounts shall be kept for each 
item of appropriation made by the board of county supervisors. 
Each such account shall show in detail the appropriati.ons made 
thereto, the amount drawn thereon, the unpaid obligations 
charged against it, and the unencumbered balance in the ap­
propriation account, properly chargeable, sufficient to meet 
the obligation entailed by contract, agreement or order. 

(c) Powers of commissioners of revenue. - The director of 
finance shall exercise all the powers conferred and perform all 
the duties imposed by general law upon commissioners of the 
revenue, not inconsistent herewith, and shall be subject to the 
obligations and penalties imposed by general law. 

(d) Real estate reassessments. - (1) Every general reas­
sessment of real estate in the county, unless some other person 
be designated for this purpose by the county manager in ac­
cordance .with Section 15 .1-634 or unless the board of county 
supervisors shall create a separate department of assessments 
in accordance with Section 15.1-639, shall be made by the· 
director of finance; he shall collect and keep in his office 
data and devise methods and procedure to be followed in each 
such general reassessment that will make for uniformity. in 
assessments throughout the county. 

(2) In addition to any other method provided by general 
law or by this article or to certain classified counties the 
director of finance may provide for the annual assessment and 
equalization of real estate and any general reassessment order 
by the board of county supervisors. The director of finance or 
his designated agent shall collect data, provide maps and 
charts, devise methods and procedures to be followed for such 
assessment that will make for uniformity in assessments through-
out the county. · 

There shall be a reassessment of all real estate at 
periods not to exceed six (6) years between such reassessments. 

All real estate shall be assessed as of January first of 
each year by the director of finance or such other person 
designated to make such assessment and such annual assessment 
shall provide for the equalization of assessments of real 
estate, correction of errors in tax assessment records, ad­
dition of erroneously omitted properties to the tax rolls, and 
the removal of properties acquired by owners not subject to 
taxation. 

The taxes for each year on such real estate assessed shall 
be extended on the basis of the last assessment made prior to 
such year. 
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This section shall not apply to real estate assessable 
under the law by the State Corporation Commission, and the 
director of finance or his designated agent shall not make any 
real estate assessmen.ts during the life of any general reas­
sessment board. 

Any reassessments made, which shall change the assessment 
of real estate shall not be extended for taxation until forty­
five days after there is mailed· a written notice to the person 
in whose name such property is to be assessed at his last known 
address, setting forth the amount of the prior assessment and 
th~ new assessment. 

The board of county supervisors shall establish a con­
tinuing board of real estate review and equalization to review 
all assessments made under authority of this section and to 
which all appeals by any person aggrieved by any real estate 
assessment shall first apply for relief. The board so es­
tablished shall consist of not less than three nor more than 
five members who shall be freeholders in the county. The 
appointment, terms of office and compensation of the members of 
such board shall be prescribed by the board of county super­
visors; such board shall have all the powers conferred upon 
boards of equalization by general law. All applications for 
review to such board shall be made not later than April first 
of the year for which extension of taxes on the assessment is 
to be made, Such board shall grant a hearing to any person 
making application at a regular advertised meeting of the board 
and shall rule on all applications within sixty days after the 
date of the hearing, and shall thereafter promptly certify its 
action thereon to the director of finance, shall conduct 
hearings at such time or times as is convenient after 
publishing a notice in a newspaper having a general circulation 
in the county, ten days prior to such hearing at which any 
person applying for review will be heard. 

Any person aggrieved by any reassessment or action of the 
real estate board of review and equalization may apply for 
relief to the circuit court of the county in the manner pro­
vided by general law. 

(e) Powers of county treasurer: deposit of moneys. - The 
director of finance shall also exercise all the powers con­
ferred and perform all the duties imposed by general law upon 
county treasurers, and shall be subject to all the obligations 
and penalties imposed by general law. All moneys received by 
any officer or employee of the county for or in connection with 
the business of the county shall be paid promptly into the 
hands of the director of finance; all such money shall be 
promptly deposited by the director of finance to the credit of 
the county in such banks or trust companies as shall be se­
lected by the board of county supervisors. No money shall be 
disbursed or paid out by the county except upon check signed by 
the chairman of the board of county supervisors, or such other 
person as may be desiq.natea by the board, and countersigned by 
the director of the department of finance. 

The board may designate one or more banks or trust com­
panies as a ·receiving or collecting agency or agencies under. 
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the direction of the department of finance. All funds s 
collected or received shall be deposited to the credit of the 
county in such banks or trust companies as shall be selected by 
the board. 

Every bank or trust company serving as a depository or as 
a receiving or collecting agency for county funds shall be 
required by the board of county supervisors to give adequate 
security therefor, and to meet such requirements as to interest 
thereon as the board may by ordinance or resolution establish. 
All interest on money so deposited shall accrue to the benefit 
of the county. 

(f) Claims against counties; accounts. - The director of 
finance shall audit all claims against the county for goods or 
services; it shall also be his duty to ascertain that such 
claims are in accordance with the purchase orders or contracts 
of employment from which same .,arise; to draw all checks in 
settlement of such claims; to keep a record of th~ revenues and 
expenditures of the county; to keep such accounts and records 
of the affairs of the county as shall be prescribed by the 
Auditor of Public Accounts; and at the end of each month to 
prepare and submit to the board of county supervisors state­
ments showing the progress and status of the affairs of the 
county in such form as shall be agreed upon by the Auditor of 
Public Accounts and the board of county supervisors. 

(g) Director as purchasing agent. - The director of 
finance· shall act as purchasing agent for the county, unlesF' 
the board of county supervisors shall designate some othe 
officer or employee for such purpose. The director of finance 
or the person designated as purchasing agent shall make all 
purchases, subject to such exceptions as may be allowed by the 
board of county supervisors, .fer- -t.fte-eew&tl' -i-n-.ali&&~ .a.a 
aay -8&-p59¥~ded- .B~ -1=e6&l-ut4.en. -e-i- -'tift&. .Sea~&. Be shall have 
authority to make such transfers of supplies, materials and 
equipment between departments and offices, to sell any surplus 
supplies, materials or equipment and to make such other sales 
as may be authorized by the board of county supervisors. He 
shall also have the power, with the approval of the board of 
county supervisors I to establish sui table specifications or 
standards for all supplies, materials and equipment to be 
purchased for that county and to inspect all deliveries to 
determine their compliance with such specifications and 
standards. He shall further have the power, with the approval 
of the board of county supervisors, to sell supplies, materials 
and equipment to volunteer rescue squads and fire-fighting 
companies at the same cost as the cost of such supplies I ma­
terials and equipment to the county. He shall have charge of 
such storerooms and warehouses of the county as the board of 
county supervisors may provide. 

All purchases and sales shall be made· in accordance with 
Chapter 7 of Title 11, and under such rules and regulations as 
the board of county supervisors may by ordinance or resolution 
establish. eli~Pj.e£4: --t!()- -stieh- -~~~fts- -as- -tft~ -b~ard- mer 
pl!OY'i-de; - ft.e- ehe~l- 8e-f M"e -meJt.~-an~ 'i'~!=cll-ase-CM' -&a~ 4-R-¥-k, 
eompet~~Ye-Meding-~r-&aeii-rtl-%es- aae-~1-a~-s -a.~ 
board- ~ay-by-e-r-Si-neftee ~-J!Ie!toitt-&-:k>ft-ee:taalie~ He shall not 
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furnish any supplies, materials, equipment or contractual 
services to any department or office except upon receipt of a 
properly approved requisition and unless there be an un­
encumbered appropriation balance sufficient to pay for the 
same. 

Except as provided by the boar~pe__Ml~l~.- }2~fc;>Z:~. making ... 
any sale invite competitive bids under s~ch ~ul~_s_.~~q requ­
lations as the board may by ordinance or resolutio~ establish. 

(h) Other duties. - Be shall perform such other duties as 
may be imposed upon him by the board of county supervisors. 

(i) Assistants. - The director may have such deputies or 
assistants in the performance of his duties as may be allowed 
by the board of county supervisors. 

( j ) Approval of chief assessing officer. - Before the 
appointment of the chief assessing officer of the county 
(whether he be the director of finance, a deputy or supervisor 
of assess.aents in the department of finance or the head of the 
department of assessments) shall become effective, it shall be 
approved by the State Tax Commissioner and such officer shall 
be subject to the obligations and penalties imposed by general 
law upon conunissioners of the revenue. (Code 1950, Section 
15-320; 1954, c. 46; 1956t c. 349; 1959, Ex. Sess., c. 69; 
1962, cc. 399,623.) 

Section 15.1-712. county purchasing agent. - (a) There 
shall be in the county a county purchasing agent. The ex­
ecutive secretary shall, unless and until the board of county 
supervisors shall select a county purchasing agent or designate 
some other officer to act as county purchasing agent, exercise 
all the powers conferred and perform all the duties imposed 
upon the county purchasing agent. 

(b) The county purchasing agent shall, subject to such 
exceptions as may be allowed by the board of county super­
visors, make all purchases for the county and its departments, 
officers and agencies. 

(c) He shall also have authority to make transfers of 
supplies, materials and equipment between, and to sell surplus 
equipment, materials and supplies not needed by, the depa;-t­
ments, officers and agencies of the county. 

(d) With the approval of the board of county supervisors, 
he may establish suitable specifications or standards for all 
equipment, materials and supplies to be purchased and inspect 
all deliveries to determine their compliance with such spec­
ifications and standards. 

(e) All purchases and sales by the county purchasing 
agent shall be made in accordance with ~h~l?!:e_7; .. _?. _ ~;- ';ri.tle 11, 
and under such rules and regulations as the board of county 
supervisors shall provide. 

(f) The county purchasing agent shall have charge of such 
storage rooms and warehouses of the county as the board of 
county supervisors may provide. (Code 1950, Section 15-376; 
1950, p. 125; .1962, c. 623; 1972, c. 820.) 
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section 15.1-766. Department of finance. - (a) Director. 
general duties. - The director of finance shall be the head of 
the department of finance and as such have charge of the admin­
istration of the financial affairs of the county,including the 
budget; the assessment of property for taxation; the collection 
of taxes, license fees and other revenues; the custody of all 
public funds belonging to or handled by the county; supervision 
of the expenditures of the . county and its subdivisions; the 
disbursement of county funds; the purchase, storage and dis­
tribution of all supplies, materials, equipment and contractual 
service needed by any department, office or other using agency 
of the county unless some other officer or employee is des­
ignated for this purpose; the keeping and supervision of all 
accounts; and such other duties as the urban county board of 
supervisors may by ordinance or resolution require. 

The urban county board of supervisors may ~ssign the 
budget function to the urban county mana<.:ier ·or executive, or a 
budget officer. 

(b) Expenditures and accounts. - No money shall be drawn 
from the treasury of the county, nor shall any obligation for 
the expenditure of money be incurred, except in pursuance of a 
legally enacted appropriation resolution, or legally enacted 
supplement thereto passed by the urban county board of super­
visors. Accounts shall be kept for each item of appropriation 
made by the urban county board of supervisors. Each such 
account ·shall show in detail the appropriation made thereto, 
the amount drawn thereon, the unpaid obligations charge, 
against it, and the unencumbered balance in the appropriation 
account, properly chargeable, sufficient to meet the obligation 
entailed by contract, agreement or order. 

(c) Powers of commissioners of revenue. - The director of 
finance shall exercise all the powers conferred and perform all 
the duties imposed by general law upon commissioners of the 
revenue, not inconsistent herewith, and shall be subject to the 
obligations and penalites imposed by general law. 

(d) Real estate reassessments. - (1) Every general reas­
sessment of real estate in the county, unless some other person 
be designated for this purpose, shall be made by the director 
of finance; he shall collect and keep in his office data and 
devise methods and procedure to be followed in each such 
general reassessment that will make for uniformity in asses­
sments throughout the county. 

(2) In addition to any other method provided by general 
law or by this article the director of finance may provide for 
the annual assessment and equalization of real estate and any 
general reassessment ordered by the urban county board of 
supervisors. The director of finance or his designated agent 
shall collect data, provide maps and charts, devise methods and 
procedures to be followed for such assessments that will make 
for uniformity in assessments throughout the county. · 

All real estate shall be assessed as of January first of 
each year by the director of finance or such other persor 
designated to make such assessment and such annual assessmen~ 
shall provide for the equalization of assessments of real 
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estate, correction of errors in tax assessment records, ad­
dition of erroneously omitted properties to the tax rolls, and 
the removal of properties acquired by owners not subject to 
taxation. 

This section shall not apply to real estate assessable 
under the law by the State Corporation Commission. 

Any reassessments made, which shall change the assessment 
of real estate, shall not be extended for taxation until after 
there is mailed a written notice to the person in whose name 
such property is to be assessed at his last known address, 
setting forth the amount of the new assessment. . 

(e) Powers of county treasurer; deposit of moneys. - The 
director of finance shall also exercise all the powers con­
ferred and perform all the duties imposed by general law upon 
county treasurers, and shall be subject to all the obligations 
and penalties imposed by general law. All moneys received by 
any officer or employee of the county for or in connection with 
the business of the county shall be paid promptly into the 
hands of the director of finance; all such money shall be 
promptly deposited by the director of finance to the credit of 
the county in such banks or · trust companies as shall be se­
lected by the urban county board of supervisors. No money 
shall be disbursed or paid out by the county except upon check 
signed by the chairman of the urban county board of super­
visors, or such other person as may be designated by the urban 
county board·of supervisors, and countersigned by the director 
of the department of finance. 

The urban county board of supervisors may designate one or 
more banks or trust companies as a receiving or collecting 
agency or agencies under the direction of the department of 
finance. All funds so collected or received shall be deposited 
to the credit of the county in such banks or trust companies as 
shall be selected by the urban county board of supervisors. 

Every bank or trust company serving as a depository or as 
a receiving or collecting agency for county funds shall be 
required by the urban county board of supervisors to qive 
adequate security therefor, and to meet such requirement as to 
interest thereon as the urban county board of supervisors may 
by ordinance or resolution establish. All interest on money so 
deposited shall accrue to the benefit of the county. 

(f) Claims against counties; accounts. - The director of 
finance shall audit all claims against the county for goods or 
services; it shall also be his duty to ascertain that such 
claims are in accordance with the purchase orders or contracts 
of employment from which same arise; to present such claims to 
the urban county board of supervisors for approval after such 
audit; to draw all checks in settlement of such claims after 
approval by the urban county board of supervisors unless the 
said urban county board of supervisors otherwise provides; to 
keep a record of the revenues and expenditures of the county; 
to keep such accounts and records of the affairs of the county 
as shall be prescribed by the Auditor of Public Accounts; and 
at the end of each month to prepare and submit to the urban 
county board of supervisors statements showing the progress and 
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status of the affairs of the county in such form as shall bf' 
agreed upon by the Auditor of Public Accounts and the urban 
county board of supervisors. such accounts and records may be 
kept in such form, including microphotography or other re~ 
productive method, as the urban county board of supervisors may 
prescribe. 

(g) Director as purchasing agent. - The director of 
finance shall act as purchasing agent for the county, unless 
the urban county board of supervisors shall designate some 
other officer or employee for such purpose. The director of 
finance or the person designated as purchasing agent shall make 
all purchases, subject to such exceptions as may be allowed by 
the urban county board of supervisors, -fo~ ..:the-couaw-iR-.-~A. 
-manaet -a&- iftaty- -be- -pECNi-4&4 ~ -casQ.J..ut,i.en- o-f- tae -\Ht=baa -<KMHK¥-
-&oa-1:4-~- eaperv-i.-s&~. He shall have authority to make 
transfers of supplies, materials or equipment between depart­
ments and offices, to sell any surplus supplies, materials or 
equipment and to make such other sales as may be·authorized by 
the urban county board of supervisors. He shall also have 
power, with the approval of the urban county board of super­
visors, to establish suitable specifications or standards for 
all supplies, materials and equipment to be purchased for the 
county and to inspect all deliveries to determine their com­
pliance with such specifications and standards. He shall 
further have the power, with the approval of the urban county 
board of supervisors, to sell supplies, materials and equipment 
to volunteer rescue squads and fire-fighting companies at thE 
same cost of such supplies, materials and equipment to the 
county. He shall have charge of such storerooms and warehouses 
of the county as the urban county board of supervisors may 
provide. 

All purchases and sales shall be made in accordance with 
Chapter 7 of Title 11 and under such rules and regulations as 
the urban county board of supervisors may by ordinance or 
resolution establish, which ordinance or resolution may, not­
withstanding the provisions of subsection (f) hereof, provide 
for the use of a combination purchase order -- check, which 
check may be made valid for such maximum amount as the board 
may fix, not to exceed two hundred fifty dollars. Subject to 
such exceptions as the urban county board of supervisors may 
provide, he shall before making any -ptrr-c~a&e-&E sale invite 
competitive bidding under such rules and regulations as the 
urban county board of supervisors may by ordinance or re­
solution establish. Be shall not furnish any supplies, ma­
terials, equipment or contractual services to any department or 
office except upon receipt of a properly approved requisition 
and unless there be an unencumbered appropriation balance 
sufficient to pay for the same. 

(h) Other duties. - He shall perform such other duties as 
may be imposed upon him by the urban cour.ty board of super­
visors. 

(i) Assistants. - The director may have such deputies or 
assistants in the performance of his duties as may be allowe~ 
by the urban county board of supervisors. 
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( j) Approval of ·chief ·assessing officer. - Before the 
appointment of the chief assessing officer of the county 
(whether he be the director of finance, a deputy or supervisor 
of assessments in the department of finance, or the head of the 
department of assessments) shall become effective, it shall be 
approved by the State Tax Commissioner and such officer shall 
be subject to the obligations and penalties imposed by general 
law upon commissioners of the· revenue. (Code 1950 (Suppl.], 
Section 15-384.53; 1960, c. 382; 1962, c. 623; 1972, c. 456.) 

That Section 33.1-185, 33.1-190, and 33.1-192.1 of the Code of 
Virginia be amended and reenacted as follows: 

Section 33.1-185. Advertising for bids. - All projects 
that the State Highway and Transportation Commission may under­
take for construction, shall when such projects are reasonably 
estimated to cost two hundred thousand dollars or more, exeep~ 
~R-~aeee ~~-eae~!eaey~ be let ·iP accordance with Cha ter 7 of 
Title 11. af~e~-~-4o--adve~~!:·a!:ag-. en such projects are 
reasonably estimated to cost 8e~weea-~wes~y below f!:ve-~ke~sasa 
aRe two hundred thousand dollars, the Commiss1on may let them 
to contract, and if such projects are let to contract they 
shall, eK-e:ep-t.--in--Gaaea -eE-eme~§eRey,. be let only aE'&e1'-p~8~!:e 
aave~~isiR!- in accordance with Chapter 7 of Title 11. ~ke 
GeMMiesiea-sfl~ii-~4~~-~~-E&~-etiek-we~k-at-~eas~-~we 
weeks--~~~~-~e) -p~~e~-<~-~e-~<~-ef-~-eeB~•ae~ 
~e~efe~T--~~~~~~-s8a~~-~~~<~~~-waeFe-8ia­
de~a-me~-~~~<~~~-a~e-spee!:f~ea~!:eRB-aR~-~8e-~!:me-asa 
~laee-~~~~-le~-~~~-w~~!-~~~-~ae-SeMMie­
s!:eR-r 

The word "project" as used in this section shall mean 
construction and shall not include routine maintenance work or 
the installation of traffic control devices, unless such work 
is to be performed under contract. Fai~~~e-~e-~eeeive-~we-8iae 
f~em-~a~ifiea-ees~~ae~e~s-a~-ieae~-eRe-ef-w8iek-!:e-w!:~k~R-tke­
ee~~Ma~ea-~--~~-aB1-P~e;ee~-efi~ii-~~-<~~PPGeee-&E-~k!:s 
see~!:es-ae-~ega~aea-as-eae~geRey ... 

Section 33.1-190. Construction by force account. - Ir­
respective of the provisions of Section 33.1-185 ~-33T~-~89 
!:Re~~a~ve, in cases of emergency or on any project reasonably 
estimated to cost not more than two hundred thousand dollars 
the Commission may, in its discretion, build or maintain any of 
the roads in any system of State highways by force account. 

' 
Section 33.1-192.1. Limitation of suits on contracts 

executed after June 30, 1976. - No suit or action shall be 
brought against the Department of Highways and Transportation, 
Commonwealth of Virginia, by a contractor or any persons 
claiming under him, on any contract executed pursuant to this 
chapter, after June thirty, nineteen hundred seventy-six, or by 
others on any claim arising from the performance of the con­
tract by the contractor, unless the claimant shall have ex­
hausted the review process provided by Section 33.1-386 ·. 
Further, no such action shal~~e0 brought unless the same shall 

15 



76 

I 
7. 

be brought within eigk~eeB siJC months from 'bbe--<!<M!poloe--&~-ef 
~-~PA-~-~~-p~e;ee£--~-~~-sa~isiae~iea-~~-~~-ekief 
eB§iaee~T receipt of the decision of the Commissioner, Depart­
ment of Highways and Transportation. In no event shall any 
delay therein on the part of the contractor be construed as a 
reason for extending the time within which such suit or action 
must be brought. 

No suit or action shall be brought against the contractor 
or surety on any such contract or claim unless the same shall 
be brought within five years after· the completion of the work 
on the project to the satisfaction of the chief engineer, 
Department of Highways and Transportation. 

Section 33.1-192 of this Code shall continue in full force 
and effect as to contracts entered into prior to July one, 
nineteen hundered seventy-six, or claims arising therefrom. 

That Section 53-67, 53-68, and 53-70 of the Code of Virginia be 
amended and reenacted as follows: 

Section 53-67. Agencies may purchase. - All departments, 
institutions and agencies of this State which are supported in 
whole or in part by the State shall, and all counties and 
districts of such counties and cities and towns in this State 
may, purchase from the Director all articles and services 
required by such departments, institutions and agencies of the 
State for their use or the use of the person or persons whom 
they assist financially, or by such counties, districts, cities 
or towns, produced or manufactured by the Director by convicts 
or misdemeanants confined within the penitentiary or elsewhere 
employed within this State, including products of the State 
correctional institutions and no such article or service shall 
be purchased by any such department, institution or agency of 
the State from any other source unless excepted under the 
provisions ~f Section 53-69. Wke-,ti~ekase-ef-se~iees-~e~i~ed 
fi&.reiB-~ -se--ettOepit-ed--:By- .:t:be- -D-i-:t=e<Jo*P -ef-.:t:be--Depoa-~~1:--e~ 
~~kaaea-~-s~,p!y-~-~e-~--~~-s~ek-~~~-Re~ 
a~--~ke--~eases&B!e--~e~i~emes~a--ef--saek--ae,a~~eR~7--iB­
•~~~~ies-~--a§eBey-~-~e-~~~~-e~-~-asy-~~P&-•ke 
~:tsi~ieB--fe~-~-~--oennot--8e--<!<M!pol-:i:edo-wi.:t-b--al:l8-
s~aB~ialiy-eB-aeeetiB~-ef-aa-'BBtiiiieies~-atip'!y-ef-~e-seEY'eea 
~e~i~ea-e~-e~e~'ae~ 

Section 53-68. Procedure for P purchases. 4:e--be--matie 
~~-Be~aP~B~-~-~~-aae-Sap,iy7 All purchases ~ 
departments, institutions and agencies of the State shall be 
made as provided by the Division of Purchases and supply of the 
Department of General Services. All other purchases shall be 
upon requisition by the proper authority .ef--t;he--aepa~ues•T 
iBe~i~~~ieBT-e~-agesey-ef-~e-s~a~e-e~ of the county, district, 
city or town requiring such articles. 

Section 53-69. Exceptions as to purchases. - Exceptions 
from the operation of the mandatory provisions of Section 53-67 
to 53-72 ~ay be made in any case where in the opinion of the 
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Director of the Division of Purchases and Supply the article so 
produced or manufactured does not meet the reasonable re­
quirements of such department, institution, or agency of the 
State, or in any case where the requisition made cannot be 
~omplied with completely on account of an insufficient supply 
of the articles or supplies required or otherwise. 

Section 53-70. Evasion ·by variance from standards of 
Director. - No such department, institution or agency of the 
State shall be allowed to evade the intent and meaning of 
Section 53-67 to 53-72 by slight variations from standards 
adopted by the B~~ee~e~T Division of Purchases and Supply of 
the Department of General Services pursuant to Sect1on 2.1-446, 
when the articles produced or manufactured ay-k~m in accordance 
with k~s the standards are reasonably adapted to the actual 
needs of such department, institution or agency. 

8. That Section 2.1-374, 2.1-375, 2.1-376, 2.1-376.1, 2.1-436, 
2.1-437.1, 2.1-437.2, 2.1-437.3, 2.1-439, 2.1-443, 2.1-448, 
2.1-449, 2.1-452, 2.1-454, 2.1-458, 2.1-459, 2.1-460, 2.1-461, 
2.1-462, 2 .1-463, Chapter 4 of Title 11, containing Section 
11-17 through 11-23.5, 15.1-287, 22.1-141, 33.1-186, 33.1-187, 
33.1-188 and 33.1-198, of the Code of Virginia be repealed. 
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SECTION 

2.1-374 

2.1-375 

2.1-376 

• 

2.1-376.1 

2.1-410 

2.1-436 

2.1-437.1 

2.1-437.2 

2.1-437.3 

2.1-439 

2.1-442 

• 
SUMMARY 

Declaration of policy to eliminate discrimination 
in employment on account of race, color, religion, 
sex or national origin 

Definitions of: person, agency and contractor 

All State contracts of over $10,000 required to 
have declaration of elimination of discrimination 
and contractor required to be an equal opportunity 
employer 

Discrimination because of race, religion, color, 
se~ or national origin prohibited 

Duties for the Department of Management Analysis 
and Systems Development includes equipment pur­
chases--laboratory measuring equipment 

P and S Appeal Board of five members created 

Appeals: - appeal disqualification within thirty 
days of notice 

Judicial review of Appeal Board 

Court may stay awarding of contract upon showing 
of irreparable injury either before or after 
Appeal Board hearing 

All proceedings, records, contracts and orders 
open to public inspection 

All purchases to be made in accordance with 
Division rules 

DISPOSITION 

Repeal, see §11-51 

Repeal 

Repeal, see §11-51 

Repeal, see §11-44 

Amended 

Repeal, see §11-71 
and §11-69(b) 

Repeal, see §11-71 

Repeal, see §11-71(b) 

Repeal, see §11-68 
and §11-70 

Repeal, see §11-52 

Amended, see §2.1-442 
and §11-41 
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SECTION 

2.1-443 

2.1-448 

2.1-449 

2.1-450 

2.1-450.1 
CJl 

2.1-451 

2.1-452 

2.1-454 

2.1-458 

2.1-459 

c.n 
c.;, 

. ..-...-· ... -·-·---............ ·~-- . .... . 

SUMMARY 

Division may require successful bidder to post 
bond equal to one-half of bid guaranteeing execution 
of contract 

Preference given to Virginia-produced goods, as 
practicable 

No building materials, etc can be purchased from 
the architect or engineer on the building; violation 
results in void contract and misdemean~r conviction 
if guilty 

Purchases from Commission for Visually Handicapped 

Purchases from non-profit sheltered workshops 
serving the handicapped without competitive 
bidding 

When purchasing through Division not mandatory 

Act not applicable to ABC beverage purchases or 
real estate purchases and leases 

Counties, Cities and Towns, public telecommunications 
etc., may seek aid from the Division in their pur­
chases so as to obtain cheaper prices through central 
purchasing 

Division responsible for all public printing. 
agencies responsible for requisition from Divis~on 
for printing 

Act not applicable to binding of books in State 
Libraries 

DISPOSITION 

Repeal, see §11-62 

Repeal, see §11-47 

Repeal, see §11-79 

Amended, see also 
§11-45 

Amended, see §11-45 

Amended 

Repeal, also see §4-7 
and §11-45 

Repeal, see §2.1-454.~ 

Repeal 

Repeal 
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SECTION 

2.1-460 

2.1-461 

2.1-462 

2.1-463 

4-7 
C.J1 
CJl 

11-17 CT; 

11-17.1 

11-18 

11-19 

11-20 

SUMMARY 

Competitive bidding required for printing, if 
practicable 

Division required to give notice of time and 
place of bidding; may require written contract 
of party undertaking to do work; may require per­
formance bond equal to one-third of contract price 

Division shall purchase paper required for printing 
and supply to contractors; use competitive bidding 
if practicable 

Division shall employ another if the printing is 
not done satisfactorily and bring an action on the 
bond of the defaulting contractor for the State's 
loss 

Functions, duties and powers of the Board (i.e., 
Alcoholic Beverage Control Commission) 

All contracts in excess of $10,000 (exceptions 
noted) require advertisement ten days prior to 
letting 

Fixed price design-build or construction manage­
ment contracts authorized 

Each bidder required to accompany his bid with a 
certified check as a guarantee that if the contract 
is awarded to him he will accept it and do the work 

Bond may accompany bid in lieu of certified check 

Contract required to be let to the lowest respon­
sible bidder; unless the contract is for less than 
$10,000, the. contractor is required to give a per­
formance and payment bond 

DISPOSITION 

Repeal, see §11-41 

Repeal, see §11-37, 
§11-41, and §11-62 

Repeal, see §11-41 

Repeal 

Amended 

Repeal, see §11-41 
and §11-37 

Repeal, see §11-43 

Repeal, see §11-57 
and §11-61 

Repeal, see §11-57 
and §11-61 

Repeal, see §11-58 
and §11-61 

3. 'I 

QD 
w 



SECTION 

11-20.1 

11-20.2 

11-21 

11-22 

11-23 

11-23. 1 (Jl 

CJ1 

11-23.2 -'! 

11-23.3 

11-23.4 

11-23.5 

SUMMARY 

Preference allowed resident bidder 

Time limits and means for withdrawal of bids when 
the mistake was due to a clerical as opposed to a 
judgmental error; judicial review allowed bidder 
when contracting authority denies withdrawal claim 

State authorized to reject all bids; State may 
negotiate with lowest bidder if bid within three 
per cent of appropriation level of project 

All bids and contracts are public records 

Bonds required on local government construction 
contracts over $25,000 

Specifications relating to equal brand products 
in contracts for public buildings 

Contractors are not required to procure a surety 
bond or insurance from a particular surety or 
insurance company 

Preceeding section doesn't affect the right of 
a State officer to approve or disapprove the 
surety bonds or insurance 

All provisions in bid invitations or contract 
documents in violation of 11-23.2 - 22-23.3 are 
void 

Amount of retainage on certain contracts pending 
completion of the work; not applicable to Highway 
contracts 

( 

DISPOSITION 

Repeal, see §11-47 

Repeal, see §11-54 

Repeal, see §11-42 -and §11-53 

Repeal, see §ll-52 

Repeal, see §11-58 
and §11-61 

Repeal, see §11-49 

Repeal 

Repeal 

Repeal 

Repeal, see §11-56 



SECTION 

15.1-108 

15.1-109 

15.1-127 

15.1-287 

15.1-605 

15.1-640 
CJ1 

15.1-712 CJ1 
00 

15.1-766 

22.1-141 

33.1-185 

33.1-186 

SUMMARY 

All purchases and sales are to be based on com­
petitive bids when feasible; if sale more than 
~5,000, sealed bids solicited by public notice 

All contracts by the county purchasing agent 
must be awarded to the lowest and best bidder; 
any or all bids may be rejected; bids are public 
records 

The governing body of a county with an executive 
secretary is authorized to provide for the central­
ized competitive purchasing of supplies 

Material for buildings not to be purchased from 
architect 

Department of Finance 

Department of Finance 

County Purchasing Agent 

Department of Finance 

Competitive bidding required on all State-aid 
school construction projects, in compliance with 
Sections 11-17 et seq; architect or engineer on 
project prohibited from bidding 

All highway construction work over $200,000 must 
be after public advertising 14 days prior to 
letting the contract. The Highway Commission may 
award contracts between $25,000 and $200,000 by 
competitive bidding, or do the work with its own 
forces 

Each bidde~ required to submit a certified check 
or in lieu of the check, a bond, with his bid 

( -
DISPOSITION 

Amended 

Amended 

Amended 

Repeal, see §11-79 

Amended 

Amended 

Amended 

Amended 

Repeal, see §11-57 
et seq 

Amended, see §11-41, 
§11-37, and §33.1-185 

Repeal, see §11-57 

00 
v. 



SECTION 

33.1-187 

33.1-188 

33.1-189 

33.1-190 

33.1-192.1 

53-67 

53-68 

53-70 

SUMMARY 

Contract must be let to the lowest responsible 
bidder and the successful bidder must present a 
performance bond in the sum of 100% of the cost 
of the work, payable to the State 

Commission authori~ed to reject any and all bids 

All bids and contracts open to public inspection 

In cases of emergency or on project costing more 
than $200,000, Commission may build roads by 
force account 

Contracts entered into after June 30, 1976 -
claimant must exhaust the review process in 
Section 33.1-386 before bringing an action 
against the Highway Dept. - must be brought 
within 18 months of work completion; claims 
against the contractor or surety must be 
brought within 5 years after work completion 

Agencies required to purchase goods needed from 
Dept. - counties and districts may purchase, as 
well as volunteer nonprofit rescue squads 

Purchases must be made through the Dept. of 
Purchases and Supply 

Departments and agencies not allowed to evade 
the meaning of the sections by slight variations 
from standards adopted by the Director 

DISPOSITION 

Repeal, see §11-58 

Repeal, see §11-42 

Repeal, see §11-52 

Amended, see §ll-4l(d) 

Am~nded, see §33.1-192.1 

Amended 

Amended 

Amended 
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GAO BASIC PROCUREMENT PRINCIPLES 

1. Code of Conduct 

The governmental activity should main­
tain a written code or standards of 
conduct to govern the performance of 
its officers, employees or agents 
engaged in awarding and administering 
contracts. 

The governmental activity's officers, 
employees, or agents should neither 
solicit nor accept gratuities, favors 
or anything of monetary value from 
contractors or potential contractors-­
disciplinary actions should be applied 
for violations. 

2. Extent of Competition 

All procurement transactions regard­
less of whether by formal advertising 
or by negotiation and without regard 
to dollar value, should be conducted 
in a manner that provides maximum 
open and free competition. 

VIRGINIA PUBLIC PROCUREMENT ACT 

Many statutes dealing with ethics in 
public contracting are located out­
side of the Act. For example, see 
the Virginia Conflict of Interest Act 
(§§ 2.1-347 et seq), the Virginia 
Governmental Frauds Act (§§ 18.2-498.1 
et seq), and Articles 2 and 3 of 
Chapter 10, Title 18.2. Those provis­
ions in Article IV of the Act prohibit 
public employees from participating in 
procurement transactions in which they 
have a pecuniary interest, from solici­
tating and accepting gifts or receiving 
kickbacks. Further, the statutes 
require disclosure of subsequent 
employment by public employees who once 
had responsibility for procurement 
transactions. The maximum penalty for. 
willful violation of the statutes is 
confinement in jail for not more than 
12 months, a fine of not more than 
$1000, or both. In addition a public 
employee convicted forfeits his 
employment. 

Competitive sealed bidding or competi­
tive negotiation is required on all 
public contracts over $10,000 with 
nongovernmental contracts for the pur­
chase or lease of goods, or for the 
purchase of services, insurance or 
construction unless exempt by statute. 
Even where the contract is for less 
than $10,000, the competition is 
required \'-'hen practicable. 

SECTION OF 
ATTACHMENT 0 
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GAO BASIC PROCUREMENT PRINCIPLES 

3. Procurement Procedures 

Written procurement procedures should 
provide, as a minimum: 

(a) Proposed procurement actions 
should be reviewed to consider 
consolidation of requirements 
to obtain a more economical 
purchase and to avoid unneces­
sary or duplicative items. 

(b) Solicitations of offers, whether 
by formal advertising or negoti­
ation, should incorporate a clear 

~n and accurate description of the 
~ technical requirements for the 
r~ material, product, or service to 

be procured. When it is imprac­
tical or uneconomical to make a 
clear and accurate description 
of the technical requirements, a 
"brand name or equal" description 
may be used as a means to define 
the performance or other salient 
requirements of a procurement. 

(c) Invitations for Bids and Requests 
for Proposals should clearly set 
forth all requirements which 
bidders must fulfill in order for 
bids and proposals to be properly 
evaluated. 

-·- .- .. 

·VIRGINIA PUBLIC PROCUREMENT ACT 

Each public body must develop its own 
procedures, including provisions to 
review proposed purchases for economy 
or consolidation. The Act does not 
prescribe these procedures. 

Both competitive sealed bidding arid 
competitive negotiation require a 
written description of what is being 
sought. See§§ 11-37(1) and (2). 

The use of "brand names" does not 
restrict bidders to the specific bran~: 
it conveys the general style and any 
article which is equal is acceptable. 
See § 11-49. 

Competitive sealed bidding requires the 
issuance of a written invitation to bid 
containing or incorporating by reference 
the specifications and contractural 
terms and conditions applicable to the 
procurement. See§ 11-37(1). Competi­
tive negotiation requires the issuance 
of a written Request for Proposal 
indicating in general terms that which 
is sought to be procured and specifying 
the evaluation factors to be used. Se~ 
I 11-37(2). 

SECTION OF 
ATTACHMENT 0 

8 

lOb ( 1) (a) 

lOb(l) (a) 



• ,. I 

GAO BASIC PROCUREMENT PRINCIPLES 

4. Type of Procuring Instrument 

The type of procuring instrument used 
should be appropriate for the parti­
cular procurement. "Cost-plus-a­
percentage of cost" types of contracts 
should be prohibited. 

5. Method of Procurement 

Procurement should be made by one of 
the following methods: (a) small 
purchase procedures; (b) competitive 
sealed bids (formal advertising): (c) 
competitive negotiation; (d) non-

~ competitive negotiation. 

O'"J 
W (a) Small purchase procedures -

relatively simple and informal 
procurement methods that are 
sound and appropriate for a 
procurement of services, sup­
plies or other property, costing 
in the aggregate not more than 
a specific dollar amount 
established as a ceiling. If 
so used, price or rate quota­
tions should be obtained from 
an adequate number of qualified 
sources. 

(b) Competitive sealed bids - method 
in which sealed bids are publicly 
solicited and a firm-fixed-price 
contract is awarded to the 
responsible bidder whose bid, 
conforming exactly with all the 

VIRGINIA PUBLIC PROCUREMENT ACT 

Public contracts may be awarded nn a 
fixed price or cost reimbursement basis. 
Only in cases of.an emergency shall 
contracts be awarded on a cost-plus-a­
percentag~ of cost basis. See I 11-43. 

"Noncompetitive negotiation" is the 
equivalent of sole .source procurement 
under the Act. See § ll-4l(c). 

Competitive sealed bidding or competi­
tive negotiation are not required for . 
procurements under $10,000 if a public 
body adopts purchasing procedures in 
writing, but competition is still 
required wherever practicable. See 
Ill ll-4l(e). 

The sections dealing with competitive 
sealed bidding require the issuance of 
a written Invitation to Bid containing 
the specifications and conditions, public 
notice of the Invitation, public opening 
of all bids received, criteria for 

,... . 

SECTION OF 
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GAO BASIC PROCUREMENT PRINCIPLES 

material terms and conditions 
of the Invitation for Bids is 
the lowest in price. 

(1) The following, as a 
minimum, must be present 
for competitive 
sealed bidding to be 
feasible: 

(a) A complete, adequate and 
realistic specification 
or purchase description 
is or can be made 
available. 

(b) Two or more responsible 
suppliers are willing 
and able to compete 
effectively. 

(c) The procurement lends 
itself to a firm-fixed­
price contract, and 
selection of the success­
ful bidder can appropri­
ately be made principally 
on the basis of price. 

(d) Sufficient time is avail­
able to prepare a complete 
statement of needs and 
terms and for the bidders 
to prepare and submit 
their bids. 

VIRGINIA PUBLIC PROCUREMENT ACT 

evaluating the bid and award to the 
lowest responsive and responsible 
bidder. See§ 11-37(1). 

The issuance of a written Invitation 
to Bid containing or incorporating by 
reference the specifications and con­
tractural terms and conditions applicable 
to the procurement is required. See 
§ 11-37(1). 

SECTION OF 
ATTACHMENT 0 

llb (1) (a) 

If there are not two or more responsible llb(l) (b) 
suppliers, the procurement is treated.as 
a sole source procurement. See§ ll-4l(c). 

Awards are required to be made to the 
lowest responsive and responsible 
bidder. See§ 11-37(1). 

If insufficient time is available, the 
procurement is treated as an emergency. 
See 8 ll-4l(d). 

llb ( 1) (c) 

··:; ... , 



GAO BASIC PROCUREMENT PRINCIPLES 

(2} The following requirements 
should apply: 

(a) A sufficient time prior to 
the date set for opening of 
bids, bids should be solicited 
from an adequate number of 
known suppliers. In addition, 
the Invitation should be 
publicly advertised. The 
Invitation should clearly 
define the items or services 
needed in order for the bidders 
to properly respond. 

(b) All bids should be opened 
publicly at the time and 
place stated in the Invita­
tion. A firm-fixed-price 
contract award should be 
made with reasonable 
promptness by written 
notice to that responsible 
bidder whose bid conforming 
to the Invitation for Bids 
is lowest. Where specified 
in the bidding documents, 
factors such as discounts, 
transportation costs, and 
life-cycle costs should be 
considered in determining 
which bids may be rejected 
when there are sound docu­
mented business reasons in 
the best interest of the 
program. 

VIRGINIA PUBLIC PROCUREMENT ACT 
SECTION OF 

ATTACHMENT 0 

Public notice of the Invitation to Bid 
is required ten days prior to the date 
set for receipt of bids. The Invitation 
to Bid is required to contain or incor­
porate oy reference the specifications 
and contracted terms and conditions 
applicable to the procurement. See 
§ 11-37(1). 

Public opening and announcement of all 
bids received is required. The bids are 
required to be evaluated upon the require­
ments set forth in the Invitation, which 
may include special qualifications of· 
potential contractors, life-cycle costing, 
value analysis and other criteria: with the 
award to be made to the lowest responsive 
and responsible bidder. See§ 11-37(1). 

1lb (2) (a) 
and (b) 

llb ( 2) (C) 1 

(d) and 
(e) 

An Invitation to Bid, a Request for Proposal, 
or any other solicitation, or all bids or 
proposals, may be cancelled or rejected. 
See § 11-42. 



GAO BASIC PROCUREMENT PRINCIPLES 

(c) 

(c) When the possibility exists 
that only a single bid 
might be received, the 
governmental activity should 
insure that a fair and reason­
able price will be obtained. 
Written notice should be pro­
vided to the prospective 
bidders that, in the event 
that a single bid is received, 
a price or cost analysis of 
the bid will be performed. 

Competitive negotiation - Method 
in which proposals are requested 
from a number of sources and the 
request for proposal is publicized, 
negotiations are normally conducted 
with more than one of the sources 
submitting offers, and either a 
fixed-price or cost-reimbursable 
contract is awarded, as appropri­
ate. 

The following requirements should 
apply: 

(1) Proposals, including price, 
should be solicited from an 
adequate number of qualified 
sources to permit reasonable 
competition consistent with 
the nature and requirements 
of the procurement. The 
request for proposals should 
be publicized, and reasonable 
requests by other sources to 
compete should be honored to 
the maximum extent practicable. 

VIRGINIA PUBLIC PROCUREMENT ACT 

If the public body is unable to 
determine that the procurement is 
a sole source procurement, bids are 
going to be solicited from more than 
one vendor. A public body always 
has the option of performing a cost 
analysis on a bid. 

The sections dealing with competitive 
negotiation require the issuance of a 
_written Request for Proposal and public 
notice of the proposal, optional discus­
sion or negotiation with each responsible 
offeror and award to the offeror whose 
proposal is most advantageous. The· 
essence of competitive negotiation is 
comparison of proposals from several 
offerors. See§ 11-37(2). 

SECTION OF 
ATTACHMENT 0 

llc 

Public notice of the Request for Proposal llc(l) 
is required ten days prior to the date 
set for receipt of the proposals. Pro-
posals may be solicited directly from poten­
tial contractors. See§ 11-37(2). 
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GAO BASIC PROCUREMENT PRINCIPLES 

(2) When price is not the only 
factor, the request for 
proposal should identify 
all significant evaluation 
factors including price or 
cost and their relative 
importance. 

(3) The governmental activity 
should provide mechanisms 
for technical evaluation 

(4) 

of the proposals received, 
determination of responsible 
offerors for the purpose of 
written or oral discussions, 
and selection for contract 
award. 

Written or oral discussions 
should be conducted with 
all responsible offerors 
who submit proposals within 
a competitive range, price, 
and other factors considered, 
except that the discussions 
may be omitted where clearly 
inappropriate. 

(5) Award may be made to the 
responsible offeror whose 
proposal will be most advan­
tageous to the procuring 
party, price, and other 
factors considered. Unsuc­
cessful offerors should 
be notified promptly. Upon 
request by an unsuccessful 
offeror, such offeror should 
be informed of the reasons 
for not receiving the award. 

VIRGINIA PUBLIC PROCUREMENT ACT 
SECTION OF 

ATTACHMENT 0 

The written Request for Proposal is 
required to indicate in general terms 
the subject of the procurement and the 
evaluation factors to be used. See 
§ 11-37(2). 

The "mechanisms" must be developed by 
the public body. Evaluation, negotia­
tion and award are all authorized in 
the Act. See § 11-37(2). 

A public body may discuss or negotiate 
with each responsible offeror who sub- . 
mitted a proposal reasonably susceptible 
of being selected for award. See 
§ 11-37(2). 

llc(2) 

llc(J) 

The public body is required to award the llc(4) · 
contract to the offeror whose proposal is 
determined in writing to be the most advan­
tageous, taking into consideration the 
evaluation factors set·forth in the Request 
for Proposal •. See§ 11-37(2). 



GAO BASIC PROCUREMENT PRINCIPLES 

(d) Noncompetitive negotiations -
Procurement through solicitation 
of a proposal from only one source, 
or after solicitation of a number 
of sources, competition is deter­
mined inadequate. 

6. Selection of Procurement Method 

(a) Except as provided for in the 
remaining paragraphs of this 
section, competitive sealed 
bidding should be the method 
used. 

(b) Small purchase procedures may 
be used if the procuring party 

~ does not expect the aggregate 
~ amount to exceed the established 
00 ceiling. All items must be 

properly grouped together. 
Requirements should not be 
broken down into two or more 
transactions for the purpose 
of using small purchase pro­
cedures. 

(c) Competitive negotiation may be 
used if conditions are not 
appropriate for the use of 
competitive sealed bidding. 
The records should include a 
written determination setting 
forth the reasons for not 
using competitive sealed bids . 

.. , a -~ ....._ -

VIRGINIA PUBLIC PROCUREMENT ACT 

The Act uses the terms "single source" 
and "emergency" to refer to instances 
which the GAO lables as a "noncompeti-
tive negotiation." • 

Article II, § 11-41 - Methods of Procure­
ment -- Competitive sealed bidding or 
competitive negotiation is required on 
all public procurement contracts, except 
as provided in the Act. See 9 11-41 (a). 

SECTION OF 
ATTACHMENT 0 

11d 

Article II, § 11-41 (e) lla 
Competitive sealed bidding is not required 
for procurements under $10,000, if a public 
body adopts in writing purchasing procedures, 
but competition is still required whenever 
practicable. See§ ll-4l(e). 

A public body must determine in writing llc 
that competitive sealed bidding is either 
not practicable or not advantageous before 
competitive negotiation may be·used, 
except that professional services may 
always be procured by competitive negotiation. 
See§ 11-41. 



GAO BASIC PROCUREMENT PRINCIPLES 

(d) Noncompetitive negotiation may 
be used when the award of a 
contract is infeasible under 
the methods set forth in sub­
paragraphs a, b, and c above. 
Circumstances under which a 
contract may be so awarded 
should be limited to the fol­
lowing: 

(1) The item is available only 
from a single source. 

(2) Public exigency or emer­
gency will not permit a 
delay, incident to compet­
itive solicitation. 

A written statement, satisfying 
the use of noncompetitive nego­
tiation should be included in 
the contract file prior to the 
award of a contract negotiated 
under noncompetive conditions. 

; ....... 

' 
VIRGINIA PUBLIC PROCUREMENT ACT 

SECTION OF 
ATTACHMENT 0 

If a public body determines in writing 
that the item is available only from one 
source, competitive sealed bidding or 
competitive negot~ation are not required 
to award to that source. See§ ll-4l(c). 

In cases of emergencies, contracts may 
be awarded without competitive sealed 
bidding. See§ ll-4l(d). 

Article II, § ll-4l(c) and (d) -The Act 
requires a public body to determine in 
writing that an item is available from 
only one source or state that an emergency 
exists before the contract may be awarded 
without using competitive sealed bidding 
or competitive negotiation. In addition, 
a public body may enter into contracts 
without competition for the purchase of 
goods or services produced by persons or 
in schools under the supervision of the 
Virginia Commission for the Visually Handi­
capped, or which are performed or produced 
by nonprofit sheltered workshops serving 

lld ( 1) 

lld(2) 
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GAO BASIC PROCUREMENT PRINCIPLES 

7. Contractor Responsibility 

Contracts should be awarded only 
to responsible contractors that 
possess the potential ability to 
perform successfully under the 
terms and conditions of a proposed 
procurement. Consideration should 
be given to such matters as con­
tractor integrity, record of past 
performance, and financial and 
technical resources or accessi­
bility to necessary resources. 

8. Cost Principles 

State and local governments should 
develop and use cost principles 
for determining allowable costs 
under cost-type contracts and for 
use in negotiating fixed-priced 
contracts which are based on 
cost estimates. 

VIRGINIA PUBLIC PROCUREMENT ACT 

the handicapped. Competition is not 
required .for contracts for legal ser­
vices, expert witnesses, and other 
services associated with litigation 
or regulatory proceedings, or for the 
purchase of alcoholic beverages by the 
Alcoholic Beverage Control Commission. 
See § 11-45. 

SECTION OF 
ATTACHMENT 0 

A responsible bidder is defined as a 10b(2) 
person who has the capability in all 
respects to perform fully the contract 
requirements and the integrity and 
reliability which will assure good 
faith performance, and who has been 
prequalified if required. See 8 11-37(9). 

Cost principles must be developed by 
the individual public body where 
appropriate. 

12 



GAO BASIC PROCUREMENT PRINCIPLES 

9. Cost or Price Analysis 

Governmental activities should perform 
some form of cost or price analysis in 
connection with every negotiated pro­
curement action including contract 
modifications. Prior to the award of 
any negotiated contract or modification 
of any contract over $100,000, except 
when price reasonableness is based on 
adequate price competition or estab­
lished catalog or market price or law 
or regulation, the contracting activity 
should require the contractor to submit 
the elements of its estimated costs 
supported by cost or pricing data in 
writing and to certify that, to the 
best of his knowledge and belief, the 

~data is accurate, complete and current 
~at the time of agreement on price. 
~Contracts or modifications negotiated 

with reliance on such data should 
provide the governmental activity a 
right to a price adjustment to exclude 
any significant sum by which the price 
was increased because the contractor 
had submitted data that was not accu­
rate, complete, and current as certified. 

' 
VIRGINIA PUBLIC PROCUREMENT ACT 

The extent of cost or price analysis has 
been left to each public body. All of 
the items mentioned by the G.A.O. are 
either authorized by the Act or are mat­
ters of contract between the parties. 

SECTION OF 
ATTACHMENT 0 
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GAO BASIC PROCUREMENT PRINCIPLES 

10. Procurement Records 

Records should sufficiently detail 
the history of a procurement 
including,but not limited to, 
information pertinent to rationale 
for the method of procurement, 
selection, and the basis for the 
cost of price negotiated. 

11. Contractor Records, Access & Audit 

Governmental activities should have 
access to pertinent records of con­
tractors' and subcontractors' books 
and documents or other evidence for 
the purpose of audit, examination 
and copying, and shall be permitted 
to enter and inspect, upon reason-
able notice, the premises where the 
contractor is performing the work 
required by the contract. 

12. Value Engineering 

Governmental activities should be 
encouraged to incorporate value 
engineering provisions in contracts 
for projects of sufficient size and 
duration to offer reasonable oppor­
tunities for cost reductions. Value 
engineering is defined as a system­
atic and creative effort which 
analyzes each contract item or task 
to insure that its essential function 
is provided at the overall lower cost. 

VIRGINIA PUBLIC PROCUREMENT ACT 

The Act requires all significant•deter­
minations to be in writing, and these 
documents are a part of the contract 
file. 

The availability of a contractor's 
records is a matter of contract under 
the Act. 

Value engineering is permissible under 
the Act, but as the G.A.O. notes, is a 
matter of contract. 

SECTION OF 
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GAO BASIC PROCUREMENT PRINCIPLES 

13. Contract Administration 

Governmental activities should main­
tain a system for contract administra­
tion to insure that contractors 
conform with the terms, conditions, 
and specifications of the contract 
or. purchase orders, including modi­
fications. 

14. Payments 

Payments should be made promptly 
for contract work performed, 
including, when appropriate, partial 
payment for goods, materials, or 
work received or accepted. Progress 
payments may be made for work per-

~ formed under a contract, upon the 
~ basis of costs incurred not to exceed 

the contract price, if permitted 
under state law, in certain instances. 

15. Subcontracts 

The governmental activity should not 
restrict competition for subcontracts 
by directing their contractors to use 
a particular subcontractor or any 
selected group of subcontractors. 
When the prime contract is not a 
competitively awarded firm-fixed­
price contract, the contracting 
activity should review the award of 
subcontracts to the extent necessary 
to ensure that sound procurement 
practices are being followed. 

-

VIRGINIA PUBLIC PROCUREMENT ACT 

The implementation and administration 
of contracts must be left to regula­
tions formulated by the particular 
public body involved. 

Payments are largely a matter of contract. 
The Act does contain provisions concern­
ing payment of retainage on construction 
contracts. See § 11-56. 

The Act does not restrict the selection 

~-
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of subcontractors. Review of subcontractors 
and subcontracts is a matter of contract. 
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GAO BASIC PROCUREMENT PRINCIPLES 

16. Profit Guidelines 

For each contract for which cost 
analysis is performed, profit, if any, 
should be negotiated as a separate 
element of the price. The aim of the 
negotiation is to establish a fair 
and reasonable profit in light of the 
risk borne by the contractor, the 
contractor's capital investment, and 
the quality of its record of past 
performance. 

17. Contingent Fees 

The governmental activity should 
include in every contract awarded 
a "covenant against contingent fees" 
in which the contractor warrants 
that no person or selling agency 
has been employed or retained to 
solicit or secure the contract 
upon an agreement or understanding 
for a commission, percentage, broker­
age, or contingent fee, excepting 
bona fide employees or bona fide 
established commercial or selling 
agencies maintained by the contractor 
for the purpose of securing business. 
For breach of violation of the war­
ranty, the governmental activity 
should have the right to annul or 
terminate the contract or to deduct 
from the contract price or consider­
ation or otherwise recover the full 
amount of such commission, percent­
age, brokerage or contingent fee. 

VIRGINIA PUBLIC PROCUREMENT ACT 

The Act contains no prov1s1on comparable 
to this, but such an analysis is clearly 
permitted. 

SECTION OF 
ATTACHMENT 0 

A public body may include such a contractual 
provision wherever appropriate. The Act 
does not contain such a provision because 
the exceptions are imprecise and ambiguous, 
and a contract for "influence peddling" 
affecting an official's judgment is void 
as contrary to public policy in Virginia. 
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GAO BASIC PROCUREMENT PRINCIPLES 

18. Gratuities 

The governmental activity should 
include in every .contract awarded 
a "covenant against gratuities" in 
which the contractor shall represent 
and warrant that neither it nor any 
employee, agent, or representative 
of the contractor or of any subcon­
tractor, offered or gave any gratu­
ities to any official, employee, or 
agent of the governmental body for 
which the contract is being awarded 
with a view toward securing a contract 
or securing favorable treatment with 
respect to the awarding or amending, 
or the making of any determinations 
with respect to the performance of 

~ the contract. Such provisions should 
~ provide that, in addition to other 
~ rights and remedies provided by law, 

the contracting activity may termin­
ate the contract by written notice 
or may assess exemplary damages in 
an amount which should be ten times 
the value of the gratuities. 

19. Contractor Provisions 

The governmental activity should 
insure that contracts for the per­
formance of work define a sound and 
complete agreement, including pro­
visions to define, to the extent 
appropriate: 

,•· 

' 
VIRGINIA PUBLIC PROCUREMENT ACT 

SECTION OF 
ATTACHMENT 0 

The Act states that any contractor, sub­
contract, bidder or offeror who willfully 
confers upon any public employee a gift, 
etc., unless consideration of substantially 
equal or greater value is exchanged, is 
quilty of a misdemeanor. See § 11-77. 
There is no requirement that such a "covenant 
against gratuities" be included in each public 
procurement contract, ·but any public body 
could do so if appropriate. 

All of the items listed are possible contrac­
tual provisions which may be used when appro­
priate by any public body. 
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GAO BASIC PROCUREMENT PRINCIPLES 

(a) 

(b) 

(c) 

(d) 

The scope and extent of the 
contract work; 

The time for completion of the 
contract work, including where 
appropriate, dates for comple­
tion of significant tasks; 

The contract price and method 
of payment: 

Identification of key personnel 
and facilities necessary to 
accomplish the work within the 
required time; 

-J (e) The extent of subcontracting 
and consulting agreements; (j") 

(f) Provision for changes by the 
governmental activity within 
the general scope of the 
contract in the services or 
work to be performed; 

(g) Provision for termination by 
the governmental activity of 
contract performance for 
default by the contractor or 
for the convenience of the 
governmental activity and, 
where appropriate, for 
suspension by the governmental 
activity of the contractor's 
performance of project work 
under the contract; 

VIRGINIA PUBLIC PROCUREMENT ACT 
SECTION OF 

ATTACHMENT 0 

2 
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GAO BASIC PROCUREMENT PRINCIPLES 

(h) Provision for resolution of 
disputed matters arising under 
the contract through adjudica­
tion, administrative remedies, 
or arbitration, at the option 
of the governmental activity; 

(i) Sanctions or penalties for 
nonperformance by the contrac­
tor; 

(j) Price reduction for defective 
cost or pricing data; 

(k) Contractor records, access 
and audit; 

(1) All provisions needed to ensure 
~ contractor conformance with the 
~ terms, conditions and specifi-
~ cations: 

(m) Prohibition against contingent 
fees and gratuities. 

20. Cooperative Intergovernmental Agreements 

To foster greater economy and efficiency 
in public procurement, governmental 
activities are encouraged to enter into 
cooperative intergovernmental agreements 
for procurement and/or use of common 
goods and services. 

' 
VIRGINIA PUBLIC PROCUREMENT ACT 

The Act authorizes such agreements. 
See 8 11-40. 

~-.... 
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SECTION OF 

ATTACHMENT 0 
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PUBLIC CONTRACT CASES 

I • STATE CONTRACTS 

Bowers v. Town of Martinsville 

159 S.E. 196, 156 Va. 497 (1931) 

The general contractor, Bowers·, entered into a contract with 
the State Highway Commission to construct several bridges. Bowers 
subsequently contracted with Loving to construct the bridges; the 
contract providing that, "this job would be handled in the same 
manner that it would be if you (Loving) had the direct contract with 
the State Highway Commission ... The work was done negligently and an 
attaclunent proceeding was instituted by the Town of Martinsville 
against Bowers, Loving and the surety (Royal) as principal de­
fendants and the State Highway Commissioner and Treasurer of 
Virginia as codefendants. 

The Court held that the contract between the Commonwealth and 
Bowers was not assignable without the consent of the Commonwealth. 
Not only was the consent of the Commonwealth neither procured nor 
sought, 11but the very terms of the contract show(ed) that it was the 
intention of the parties that Bowers should remain as the person 
contracting with Commonwealth, and that he and his surety should 
remain responsible to the Commonwealth for the performance of this 
contract. · 

The Court concluded that Loving was an independent sub­
contractor and not an assignee. However, the court held that the 
duty of the general contractor (Bowers) to see that the property was 
not damaged in the bridge construction was nondelegable; hence the 
general contrac:tor was held liable for the subcontractor's 
negligence. 

The town of Martinsville was allowed to maintain an action in 
its own name on the bond, for payment of damages to the property 
because the bond had been executed, in part, for the town's benefit 

. as owner of the property. 

The Court also stated that the mechanics' lien statutes have no 
application to contracts with the State for construction of public 
improvements nor do they give a subcontractor (Lovings) any liens on 
sums due by the State on such projects. · 

Button v. Day 

139 s.E. 2d 91, 205 va. 629 (1964) 

The Attorney GeJ;leral brought this action on behalf of the 
Peninsula Ports Authority of Virginia to determine whether the 
Legislative Act (Enabling Act) creating the authority was within 

·· Virginia's constitution and whether an agreement entered into 
between the Authority and the City of Newport News was valid. 
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The Court held that the Enabling Act was constitutional, r 
where the Act authorized the city to enter into a contract with \ 
Port Authority for a "contingent liability," the contract being on 
which declared that the obligaation assumed by the City would be an 
continue effective notwithstanding any legal disability of the Stat 
to make appropriations, the Act exceeded its powers. The Cour 
stated that Section 127 of Article VIII of Virginia's Constitutio 
limits the obligations which a .city may incur; the "Constitutiona 
inhibition is a restriction upon the power of the legislature t 
delegate to municipalities the right to incur debts or obligation 
contrary to the provisions stated therein." 

Crowder v. Commonwealth Department of Welfare and Institutions 

121 S.E. 2d 487, 202 Va. 871 (1961} 

The State sued for specific performance of defendant's contrac 
for the sale of land. The Court stated that the Superintendent o 
the State Convict Road Force under the Division of Corrections 
Department of Welfare and Institutions had authority, as an agent o 
the State, to bind the Commonwealth for which he was acting, as t 
the option to purchase land. 

Day v. Abernathy 

133 S.E. 2d 299, 204 Va. 723 (1963) 

The partnership of L. s. Abernathy & Company sued Sidney Da~ 
Comptroller of Virginia, the Highway Department, and the Highwa 
Commissioner for the balance allegedly due on the contract for th 
construction of a bridge and approaches to it. The plaintiff sue 
cess fully argued that it bought materials in accordance with th 
terms of the contract but they were not used because the Highwa 
Department eliminated them from the contract and substituted the us 
of other materials; thus the plaintiff argued that it was entitle 
to be reimbursed for the materials purchased and not used. Th 
Court held that the road and bridge specifications which provide 
that allowance would not be made to a contractor for i terns foun 
unnecessary except for materials purchased prior to notification o 
elimination of items, applied to the contractor's claim fo. 
materials which had been purchased before the Biqhway Departmen· 
determined that another type should be substituted. 

Graham v. Commonwealth 

143 S.E. 2d 831, 206 Va. 431 (1965) 

In an action by construction contractors against the State, tht 
Court held that the contractors were entitled to have any contrac· 
doubts resolved in their favor ·and against the State, the author o: 
the instrument. 
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Jones v. Nelson County 

120 s.E. 140, 137 va. 612 (1923) 

The road construction contract provided that if the state 
Highway Commissioner was dissatisfied with the work of the con­
tractor the County could take over and complete the work at the cost 
of the contractor' provided certain contractural provisions were 
complied with. 

Held that such provisions were conditions precedent to the 
County doing any work. Case remanded for a determination of the 
factual issues as to whether such conditions were complied with by 
the County, and if not, to what extent the county was liable. 

Main v. Department of Highways 

142 s.E. 2d 524, 206 va. 143 (1965) 

A highway contractor sued the Highway Department for breach of 
·a highway construction and improvement contract. 

The contractor was notified several months after the work began 
that the sources of materials intended to be used "were not of 
suitable quality and could no longer be used." The Highway Depart­
ment thereupon- directed the contractor to secure another type of 
select material and to finish the graded roadway with the latter 
material to a depth of six inches. The contractor complied with 
these directions of the Department and performed all conditions to 
the contract on their part. The extra work required of the con­
tractor was performed at a cost of $509,468.97 over and above the 
original contract price of the project. · 

The lower court held that the contractor was not entitled to 
recover for the alleged extra work performed because he had failed 
to obtain supplemental agreements or work orders relating to the 
contract modifications, as required in the specifications, in order 
to bind the Department for the additional work and materials. 

The contractor alleged that the Department was estopped to rely 
on those provisions in the specifications when it was determined 
that the material previously designated was not sui table and the 
Department directed the contractor to secure material from another 
source. 

The Virginia supreme court rejected the contractors arguments. 

Jll 

It reaffirmed that the construction, maintenance and operation of a 
highway system is a governmental function and that the doctrine of 
estoppel does not apply to the rights of a state when acting in its · 
governmental capacity. The Court further stated that it knew of no 
principal of law which supported the view that failure to act upon 
or pay an obligation constituted a waiver of any defense to an 
alleged obligation or an estoppel to assert such a defense. Thus, 
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the Highway Department's argument that the contractor had failed 
protect himself by obtaining the required supplemental work order 
was upheld on appeal. 

The Court held that the provision in the specifications pro 
v~ding that the Highway Commissioner "shall decide all question 
which may arise as to the character, quality, amount and value 0 
any work done and material furnished, and that his estimates aD 
decisions shall be final and conclusive upon the parties 11 was vali 
and binding in the absence of any allegation that the Commissione 
was guilty of fraud, bad faith or had exceeded his authority. T.h 
Court also stated that the fact that the Commissioner was made ~ 
arbiter did not affect the validity of the argument, nor did hi 
decision-making authority oust the jurisdiction of the courts. 

The Court concluded by stating that the contractor and Gul: 
ordinate employees of the Department could not enter into an ora 
agreement for the modification of a formal written contract, t 
place upon the State an added obligation of more than $500, OOC 
Thus, the contractor's failure to obtain written work orders t 
cover the extra work precluded him from recovering on an implie 
agreement or a quantum meruit basis. 

Phillips & Neal v. Baker 

131 S.E. 129, 144 Va. 138 (1926) 

Case limited to specific contract and evidentiary points 
Baker (plaintiff below) asserted a claim against Phillips & Neal an 
designated the State Highway Commission as being indebted t 
Phillips & Neal (general contractors who entered into a contrac 
with the State). 

Evidence held sufficient to support the verdict for com 
pensation to Baker for grading the road. 

Ragland v. Commonwealth 

200 S.E. 601, 172 Va. 186 (1939) 

Facts are similar to Trinkle - contractor sued to recover fo 
overhaul of top soil. The contractor's bid was based on spec 
ifications prior to an amendment by the Highway Department. 

The Court reaffirmed its decision in Trinkle, stating that whe~ 
a contractor agrees to work according to the Department's spec· 
ifications, the specifications which are in effect at the date o: 
and are referred to in the advertisement calling for· the bids, .. art 
binding. 

The court stated that the statute places a burden on the con· 
tractor to review the specifications and the Highway Department ·. 
not required to ascertain specifications under which he is biddi. 
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The Court also held that the specifications can't be changed by 
subordinate Department employees. 

No recovery on a quantum meruit basis was allowed. 

c. W. Regan, Inc. v. Parsons, Brinckerhoff, Quade & Douglas 

411 F. 2d 1379 (4th Cir. 1969) · 

The contractor (Regan) on the Elizabeth River Tunnel sued to 
recover for damages which occured when a temporary bulkhead built by 

·another contractor and approved by the project's engineer (Parsons) 
leaked and caused flooding. The Court held that because Regan had 
not been a party to the original agreement between the project's 
consulting engineer (Parsons) and the Tunnel Commission, he could 
not recover against the engineer (the Tunnel's representative) for 
damages on the theory that the engineer breached some warranty to 
him by not properly performing the contract with the Tunnel Com­
mission. 

The Court stated that the contract did not make the engineer 
responsible to one contractor for the negligence of another. 

Stuart v. Smith-Courtney Co. 

~6 S.E. 241 123 Va. 231 (1918) 

The plaintiff below, Smith-Courtney co., sold machinery to the 
State Lime Board (suit is against Board members). The Court allowed 
recovery of the sale price but denied the plaintiff's request for 
the amount expended on repairs in order to make the machinery comply 
with the contract specifications. In response to the state's demur­
rer that it could not be sued without its consent, the court stated 
that "The Commonwealth will not be astute to escape inquiry into its 
liability for its alleged contracts, or to take advantage of 
technical defenses which are permissible to other litigants. 11 

Thompson v. Commonwealth 

89 S.E. 2d 64, 197 Va. 208 (1955) 

The State was granted specific performance in a contract action 
involving the manufacture and delivery of legislative electrical 
voting system spare parts. The contract was held to be within the 
State's authority to enter into it because it was made for the 
purpose of settling a dispute which stemmed from earlier contractual 
dealings between the defendants and the State. 

Trinkle v. Commonwealth 

196 S.E. 652, 170 Va. 429 (1938) 

Action by subcontractor Trinkle against the State to recover 
charges for "overhaul" of gravel in construction of road. The 
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Highway Department changed the specifications to exclude "overhau· 
before the bids from the contractors were accepted; however, earlie~ 
contracts had allowed for such charges. 

Held that the Highway Department had a right to make changes in 
the specifications prior to final bid acceptance and that knowledge 
by the contractor of such changes was properly chargeable against 
the subcontractor. 

Held also that only the plans and specifications on file in the 
Hig~ay Department are authentic and all information sent from the 
Department unless furnished by a proper official is used at the 
bidder's risk. 

The Court placed the burden on the contractor to inform himself 
of plans which were subject to change by the Department. The Court 
further stated that if the contractor had any doubts as to the 
interpretation of the specifications, then such should be clarified 
before the bids are submitted and the contracts executed. 

"If the contractor, through ignorance or carelessness, fails to 
inform himself of the plans and specifications which are subject to 
change or modification at any time by the other contracting party, 
then he enters into such contract at his risk and cannot claim that 
he did not know that there had been changes or modifications in the 
specifications, when there was available to him at any time thP 
original one in the office of the Highway Department and kept thez 
by mandate of law." Id, p. 656. 

The Court stated that it would not rule on the policies of the 
Highway Department in giving information to bidders or in bringing 
changes to their attention. 

Held that the Highway Department determines whether there has 
been an unreasonable delay by the contractor in completing a project 
and that the Department's judgment should not be lightly set aside 
by the Court. 

Subcontractor denied recovery on quantum meruit basis for 
overhaul of gravel. 
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PUBLIC CONTRACT CASES 
I I . LOCAL GOVERNMENT CONTRACTS 

Alleghany County v. Parrish 

25 S.E. 882, 93 Va. 615 (1896) 

The Court noted the statutory restrictions placed on the county 
in dealing with county property, and refused to recognize an agre­
ement wherein the county attempted to allow a private citizen to use 
courthouse square land for a law office. The Court also held that 
where orders made by the _county cour~ and by the Board of Super­
visors as to the use of the county property are beyond the scope of 
their poweres and in violation of their duties, the county is not 
estopped from denying their authority as its agents. 

American-LaFrance and Foamite Industries, Inc. v. Arlington County 

178 S.E. 783, 164 Va. 1 (1935) 

The Court held that the contract entered into between the 
county and the plaintiff for the purchase of fire engines was void 
because the county failed to observe a constitutional provision in 
creating the debt and it was not approved by qualified electors. 
The seller was not allowed to recover the balance of the purchase 
price on an implied contract to pay for the value of the goods sold 
and delivered, nor could it recover upon quantum meruit. The issues 
of restoration and compensation for the use of the property were not 
raised here. 

American-LaFrance and Foamite Industries, Inc. v. Arlington County 

192 S.E. 758, 169 Va. 1 (1937) 

Here the Court noted that title to the fire engines never 
passed to the city; thus the Court ordered that the equipment be 
returned to its owner along with a fair amount of rent or com­
pensation for its use while retained by the county. 

Town of Appalachia v. Mainous 

93 S.E. 566, 121 Va. 666 (1917) 

The Court held in pertinent part, that it is for the council of 
a municipality to decide what streets it will grade or pave and the 
character of the work. Thus in matters of this character, the de­
cision of the council is, in the absence of fraud, final and con­
clusive and should not be reversed by the courts, unless the council 
transcends its powers. Also, whether a bond should be required of 
municipal contractors rests within the discretion of the council and 
the courts will not interfere, even on the complaint of a citizen. 
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Town of Ashland v. Newman 

175 s.E. 724, 163 va. 500 (1934) 

The Court held, in pertinent part, that "A contract entered 
into by a municipality which has no reference to some public duty or 
governmental activity of the municipality is subject to a practical 
construction as in the case of in4ividuals. 11 

w. D. Bunn & Co. v. Dickenson County 

89 S.E. 872, 119 Va. 408 (1916) 

Case limited to specific contract. The contract allowed the 
county to ·make minor location changes in the location of the road 
and provided that the contractor would be paid at unit prices for 
any excess in total quanti ties resulting from the . change. Con­
tractor allowed to recover. 

City of Bristol v. Dominion National Bank 

149 S.E. 632, 153 Va. 71 (1929) 

The City of Bristol entered into a contract to exempt certain 
property from taxes for 10 years in consideration for the property 
owners developing the land. The contract was held void under the 
City's charter provisions, requiring competitive bidding anc 
auditor's certificate. The City was not liable on quantum meruit 
for the totally void contract. 

The Court stated that City contracts not authorized by the City 
charter or statute are void and that persons dealing with public 
officials are responsible for knowing the limitations on the of­

. ficials' power to contract. 

Campbell County v. Howard 

112 s.E. 876, 133 va. 19 (1922) 

The Court held in pertinent part that a county board of super­
visors can only act to obligate the county in employing counsel at 
authorized meetings duly held and as a ·corporate body by resolution 
duly adopted, and not by the action of its members separately and 
individually. The board's subsequent resolution allowing the at­
torneys to account for their services and expenses was held to be a 
ratification of their unauthorized acts. 

carpenter v. Town of Gate city 

40 S.E. 2d 268, 185 Va. 734 (1946) 

The Court held in pertinent part that na contract to drill a 
well for the Town of Gate City was to be taken most strongly against 
the driller who drew and prepared the contract." 
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Davis v. City of Newport News 

91 S.E. 136, 120 Va. 290 (1917) 

Here the contractor entered into a contract with the city to 
pave certain streets and guaranteed to keep the work done in good 
repair for 10 years. on some of the streets the city operated 
street cars and on others it did not. The Court held that the 
parties contracted with the different conditions in mind so that the 
contractor could not be excused from the performance of his guaranty 
by reason of the settlement of the foundation of the street car 
tracks which caused injury to the work guaranteed. 

Good v. Board of Supervisors of Augusta County 

125 S.E. 321, 140 Va. 399 (1924) 

Held that in the absence of fraud, a taxpayer cannot bring an 
action to question the amount of consideration of a construction 
contract, otherwise valid; entered into by the Board of Supervisors. 

Hicks v. Roanoke Brick Co. 

27 S.E. 596, 94 Va. 741 (1897) 

The Court reiterated its position that a mechanic's lien cannot 
· be claimed against public buildings; nor does the furnishing of 
materials to be used by a contractor in the building of public 
buildings give any lien on the funds due by the city or the con­
tractor. 

Holston Corp. v. Wise County 

109 S.E. 180, 131 Va. 142 (1921) 

The court held that the contract between the county and the 
quarry company whereby the county guaranteed the payment for rock 
furnished to contractors in paving county roads was not within the 
county's constitutional inhibition concerning the granting to the 
county's credit. The court recognized the county' s authority to 
make such a contract through its Board of Supervisors, thus when the 
board ratified the county's engineer in making the contract, all the 
action was approved. The Court refused to release the county from 
its liability when the quarry company entered into an agreement with 
a road contractor. 

Home Building & Conveyance Co. v. City of Roanoke 

20 S.E. 895, 91 Va. 52 (1895) 

The Court held that a city may, under its legislative charter, 

\
( ~ raise and lower the grade of its streets without compensating abut­

ting owners for damage caused. The Court stated that Roanoke • s 

586 

117 



charter g1v1.ng it the power "to build bridges in and culverts unde 
the streets" authorizes it to construct approaches in the streets to 
bridges built by the city. 

The City of Roanoke, in making the street improvements 
authorized by its charter, was held to be an agent of the State and 
performing a public duty imposed upon it by the legislature. It was 
therefore held not to be liable·for consequential damages if acting 
within its jurisdiction and with care and skill. 

The Court stated that the city charter provision requiring all 
contracts for public improvements to be let to the ·lowest re­
sponsible bidder, after notice, etc., does not prohibit the city 
from constructing approaches to a bridge under the direction of its 
own engineers and officers. nIt simply provides that when such 
buildings or improvements are let to contract, it shall be to the 
lowest bidder and after advertisement as provided." 

Fairbanks, Morse & co. v. Town of Cape Charles 

131 s.E. 437, 144 va. 56 (1926) 

Fairbanks supplied materials to a contractor which were used in 
the construction of the water works of the town. The contractor 
assigned his contract to a bank to secure a loan. The contractor 
became insolvent. The court held that the materialmen had no lier 
on the property of the town, nor on the fund due from the town t 
the contractor. Thus, having no lien their claims were not superior 
to the assignment to the bank of the contract. 

Legg v. School Board of Wise County and National Surety Company 

160 S.E. 60, 157 Va. 295 (1931) 

The general contractor, O'Dell, entered into a contract with 
the school board to construct an addition to one of its buildings. 
The bond provided merely for the 11 faithful performance by 0 'Dell of 
his contract with the Board. n O'Dell sublet the heating and 
plumbing to Legg. The school board paid O'Dell, but O'Dell declared 
bankruptcy prior to paying Legg. 

The Court held that the school board, by accepting from O'Dell 
a bond different from that called for by the original conditions 
before Legg contracted with O'Dell, did not incur any liability to 
the subcontractor Legg. 

Prior to Legg completing his work, he wrote to the school board 
concerning his payment and re~eived from the school board assurances 
that "Legg (plaintiff) and tbe school board would be protected on 
account of any money which might be due from said O'Dell to 
plaintiff." The Court stated that the school board owed no 
liability to Legg and that this statement did not create any. 
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The Court stated that mechanics liens are not applicable to 
public buildings, thus the subcontractor could not place a 
mechanic's lien on the school building for the amount due him from 
the contractor or fix the school board's liability by giving it 
notice of the debt. 

Further, the division superintendent of schools was held not to 
be an ex officio agent of the school board, thus his assurances to 
Legg did not bind the board. The court noted that while bidders 
were directed to send their proposals to the board in care of the 
superintendent, this did not confer on the superintendent the 
authority to act as the board's agent for purposes other than 
receiving proposals. 

Leonard v. Town of Waynesboro 

i93 S.E. 503, 169 Va. 376 {1937) 

Mrs. Leonard sought a determination as to whether her property 
was within the corporate City limits, and if so, she then asked to 
be reimbursed for a water line she constructed. The Trial Court 
held the property was within but denied any reimbursement. The 
Supreme Court reversed {as to the money allotment) stating that "As 

· a general rule, a municipal corporation is not bound by a contract 
made without corporate action by the council, duly assembled, man­
ifested by an order entered of record in the minute book. But if 
the municipality has power to contract therefore by express contract 
and the contract is not against public policy and there are no 
statutory or charter provisions limiting the mode of execution of a 
like express contract, it will be liable on an implied contract 
where, with the knowledge and consent, express or implied, of the 
members of the council, it (municipality) has received benefits 
rendered at the instance and request of its duly authorized agents 
acting for on its behalf .••• 11 

Luck Construction Co. v. Russell County 

79 S.E. 393, 115 Va. 335 {1913) 

In this highway construction contract action the Court held 
that the County's pleas of offset alleging that Luck Construction 
Co. had failed to perform its agreement and that the county was 
therefore damaged in excess of the plaintiff's claim, was sufficient 
to allow the county to recover from the plaintiff. 

Held that the monthly payments made on an engineer's estimates 
did not make the estimates conclusive of the facts recited in them 
or prevent inquiry into the adequacy of the work, nor were the 
estimates regarded as a final acceptance of the work. The Court 
explained that to decide otherwise would negate the contractual 
provision which stated that, "no work shall be regarded as accepted 
until the final acceptance of the whole work herein contracted for." 
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The jury was instructed that such estimates are not bindi 
upon either party where they are induced by fraud, or are the resu~ 
of fraud or mistake so great as to amount to fraud on the part o. 
the engineers. 

Mack Manufacturing Co. v. William A. Smoot & Co. 

47 S.E. 859, 102 va. 724 (~904) 

The Court held that a written order from a city contractor 
addressed to the city engineer who had. supervision of the work 
requesting him to pay to Mack Manufacturing co. the amount due t' 
the contractor as payments became due, was a valid equitable assign 
ment of the amount due or to become due from the city to the con 
tractor. In this case the assignment was for value and too: 
priority over all subsequent executions against the contractor 

Manly Manufacturing co. v. Broaddus 

27 S.E. 438, 94 Va. 547 (1897} 

The Court refused to allow a group of taxpayers to enjoin th· 
Board of Supervisors from accepting a jail until it was complete. 
according to the contract. The cost of the jail was originally se 
at $6,486.00, but as the Court noted, through the 11 cunning wiles an 
clever devices of Mr. Robert Manly11 (general contractor) 1 the Boar. 
was persuaded to accept changes which raised the total price 
$13,423.00. 

The Court stated that where the Board had the right to ente: 
into the contract and where no fraud was charged nor was it allege' 
that the Board transcended its power, the taxpayers were not en· 
titled to an equitable injunction remedy. They could, the Cour· 
noted, obtain legal relief because the Code states that a claim (a: 
here, by the general contractor) agains-:r-a county must be approve< 
by the Board and if it appears to the taxpayers to be unjust, the1 
the taxpayers may appeal the Board's decision to pay to the Count~ 
Court. 

Corporation of Mt. Jackson v. Nelson 

145 S.E. 355, 151 va. 396 (1928) 

The Court held that the Town's contract for the construction oj 
a water main to carry surplus water to inhabitants outside of thE 
corporate limits was within the city's authority, thus the con­
tractors could sue for the balance due them. 

The Court stated that to the extent that the contract attemptec 
to force the town to supply non-residents with water 1 it was un­
lawful and ultra vires. However, the contractors were allowed tc 
recover on a quantum meruit theory for the work and labor done, P~ 
the town retained and controlled the water main. 

589 



r 
! 

l ' 

' 

City of Newport News v. Doyle & Russell, Inc. 

179 s.E. 2d 493, 211 va. 603 (1971) 

The contractor here inadvertently priced one item in the lowest 
bid to construct an incinerating plant for the city at $100,000 less 
than intended. The bids were opened before the contractor tried to 
cancel and withdraw his bid. The official bid form provided that 
the bidder could not withdraw a bid within 30 days after the opening 
of the bids and that no plea of mistake in the bid would be 
available to the bidder for recovery of his deposit or as a defense 
to any action based upon neglect or refusal to execute the contract. 

The Court rejected a California case, whose facts were similar 
to the present case, wherein the California Court stated: "that the 
city could not enforce a bid against a contractor who refused to 
enter into a performance contract when the city knew prior to ac­
ceptance of the bid that it contained a material error; that the 
language that bidders will not be released on account of errors 
.applied only to errors of judgment, not to clerical errors; and that 
to deny relief in such cases would force the bidder to perform an 
agreement he had no intention of making. 11 

In holding the contractor liable on the bid bond the Virginia 
Court stated: 

"While it might seem harsh to hold against a bidder who has 
actually made a clerical mistake in the preparation of its bid 
for its refusal to enter into the contract awarded to it to 
give a performance bond, Doyle & Russell must be held bound by 
the express provisions of its contract stating that it will not 
rely on a plea of mistake for cancellation of its bid. To hold 
otherwise would be to ignore the terms of the official bid 
form, the provisions of the bid form, and the purpose of re­
quiring a bond to accompany a bid. It would also seriously 
jeopardize the sanctity of the system for bidding on public 
contracts and lead to the uncertainty and unreliability of 
bids. The system followed here for awarding such contracts 
saves the public harmless, as well as the bidders themselves 
from favoritism or fraud in its varied forms." 

Earlier the Court stated that the language in the bid form 
indicated that it was within the contemplation of the parties that 
the risk of mistake in the bid was to be borne by the bidder. 

City of Newport News v. Potter 

122 F. 321 (1903) (4th Cir) 

Potter was employed to superintend the construction of a sewer 
and sued the City to recover money due him. The Court stated that 
in such an action, the declaration need not allege that the City had 
the power to make the contract; such is assumed as well as that such 
authority is properly exercised, the contract being on its face 
valid and within the scope of the general powers of the City. 
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The Court stated that the City charter provision which requirr 
that all public contracts be let to the "lowest responsible biddel. 
was not applicable to the employment of an engineer to supervise thE 
work of a contractor, especially where, as here, the work was donE 
at the contractor's expense and the City could obligate itself b~ 
implication to pay for the services rendered. 

The Court noted that the City's charter requiring that noticE 
be given 30 days before the work was finally let by advertisement, 
did not render a contract invalid because only 29 days intervenec 
between the date of the first notice and the opening of the bids, 
where the contract was let later. A single publication was suf· 
ficient. 

Court allowed Potter to recover. 

City of Portsmouth v. Portsmouth & Norfolk Co;poration 

95 S.E. 278, 122 Va. 258 (1918) 

The Court held that an ordinance which required bidders for c 
public utility franchise to post a forfeit check was valid. Alsc 
the rule that forfeitures are not favored is inapplicable tc 
security deposited by a bidder for a public utility franchise. 

City of Richmond v. Barry 

63 S.E. 1074, 109 Va. 274 (1909) 

Case limited to specific contract and amount of recovery al· 
lowed to contractor. The Court held in pertinent part that, al· 
though a contract with a city provides that the city engineer shalJ 
decide all questions, difficulties and disputes growing out of thE 
contract, and that his estimates and decisions shall be final anc 
conclusive upon the parties thereto, he cannot violate the pro· 
visions of the contract nor ignore the meaning attached by tradE 
usage to words or expressions used in the contract, and which are 
made a part thereof by operation of law. 

City of Richmond v. Burton 

78 s.E. 560, 115 va. 206 (1913) 

The Court held that under a contract for the construction of a 
sewer system which provided that the city engineer would decide all 
questions and disputes of every nature relative to the construction, 
prosecution and fulfillment of the contract, as well as the 
character, quality, amount and value of the work done and materials 
furnished, his decision was final and conclusive on all parties. 
Held also that the parties are bound by the decision of the engineer 
even if it is erroneous, unless it can be proved by a preponderance 
of the evidence that the decision was fraudulently made, or th~+ 
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such a gross mistake was made as to imply bad faith on his part, or 
a plain failure to exercise an honest judgment. 

Case primarily limited to an interpretation of the particular 
contract. 

City of Richmond v. A. H. Ewings's Sons, Inc. 

114 s.E. 2d 608, 201 va. 862 (1960) 

123 

The general contractor (Ewing's) and the City of Richmond 
entered into a contract to build a juvenile detention home. The 
site had been approved by the city Manager and City Council. The 
contractor, however, was denied a building permit because the lo­
cation was not properly zoned. The decision was appealed to the 
Board of Zoning Appeals, which granted the permit after several • 
changes were agreed to. A nearby apartment owner obtained an in­
junction from the Supreme Court restraining the City and the con­
tractor from building on the site. The actions which occurred 

.during the apartment owner's appeal caused that suit to be brought. 

The Court held that the contract was not illegal and un­
enforceable because it contemplated the construction on a site 
forbidden by the zoning laws. 

After the injunction was upheld, the City Council adopted a 
resolution abandoning the work. The Court held that by this action 
the city breached its contract with the contractor because the 
contract said that the city could cancel upon giving seven days' 
notice in writing to the contractor and this course was not taken. 

The contractor was allowed to recover on the basis of its 
actual expenses under the contract and its liabilities to the sub­
contractors, as well as the profit it would have earned had it been 
permitted to carry out the contract. 

City of Richmond v. Jackson 

88 S.E. 49, 118 Va. 674 (1915) 

Here the contractor entered into a contract with the city to 
dig ditches and lay sewer pipe and guaranteed to keep the work done 
in good repair for 12 months after the work was completed. The 
Court held that the contractor was not required to guard and protect 
the work for the safety of the public for the 12 months after its 
completion and acceptance by the city, but only during its progress. 

City of Richmond v. I. J. Smith & Co. 

89 S.E. 123, 119 Va. 198 (1916) 

The contractor was allowed to recover the value of the extra 
work he performed in constructing the Mayo Bridge. The Court held 
that his letter to the city stating that the city's blueprints were 
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incorrect concerning the depth of the bedrock, his request as · 
whether he should excavate to the bedrock, and his request for ~ 
estimate of the value of such work sufficiently complied with tht 
contract provision which provided that no claim for extra work woulc 
be allowed unless notice was given by the contractor and it was donE 
under a written order from the city. The city engineer, by letter 
told the contractor to drill to the solid rock, although he neve; 
gave the contractor an estimate as to the value of the extra work. 
The contractor was able to recover the expenses he incurred it 
drilling the extra distance. 

Royer v. Board of County supervisors of Albermarle County 

10 s.E. 2d 876, 176 va. 268 (1940) 

This factually specific case involves a Board of Supervisors 
liability to a civil engineer on an express contract "contingent 
upon the happening of certain events, which never occurred. Th 
County was not liable under the terms of the contract as through n 
fault of either party, the contingency did not happen, nor could th 
express terms of the agreement be disregarded to allow recovery fo 
the value of the services rendered. 

Scofield Engineering Co. v. City of Danville 

126 F. 2d 942 (1942) (4th Cir) 

The Court held that under Danville's charter and the Virgin~ 
law requiring approval of voters before incurring indebtedness fo 
public works, Danville could not, in advance of such approval, ente 
into a contract. The contract here was void and the Court refuse 
recovery on quantum meruit for engineering services which were neve 
rendered. 

South Hampton Apartments v. Elizabeth City County 

37 S.E. 2d 841, 185 Va. 67 (1946) 

The County sued the Apartments to recover a fee for the main 
tenance and inspection of the Apartment's sewerage system. Cas· 
primarily limited to interpretation of specific contract. The Cour· 
stated in pertinent part that a county board of supervisors ma: 
employ agents and servants to do what the board has the authority t• 
do and to perform acts and to enter into contracts approved by th• 
board in the exercise of its discretion. Anyone dealing with the 
officers and agents of the County board must ascertain at his peri: 
the nature and extent of the agent's authority. A county has the 
power to ratify such contracts made by its agents as the county ha: 
the authority to make. 

The Court also stated that a county has the power to make al: 
contracts which are proper and reasonably necessary to the executi~· 
of its corporate objects and purposes. 
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Sydnor Pump & Well Co. v. county School Board of Henrico Countx 

28 S.E. 2d 33, 182 Va. 156 (1943) 

Sydnor was a sub-subcontractor of Gerhardt and was responsible 
for drilling the well under the original contract. The well cost 
more than had been originally estimated. Gerhardt informed the 
general contractor Atkinson of this fact and requested that the 
account be paid. All but $1,212.30 was paid, but the balance was 
refused by the School Board, Atkinson and Gerhardt. Sydnor's con­
tract was with Gerhardt so he looked to him .for payment. 

The Court held that the subcontractor (Gerhardt) by admitting 
to the general contractor that the sub-subcontractor's (Sydnor) 
account rendered for drilling the water well was in accord with the 
specifications and by recommending that the account should be paid, 
permitted the Court to enter a judgment against the subcontractor 
for the amount due. The case was remanded to the lower court so the 
pleadings could be amended as to allow Gerhardt to recover from the 

.school board--where the· ultimate liability for the judgment rested. 

This case is interesting because of its lengthy discussion of 
arbitration. Such means had originally been used in an attempt to 
resolve the dispute, but because the arbitrators had been mis­
informed as to their assignment, the award was declared invalid as 
to all the parties. The Court noted that the parties had spent 3 
years in litigation and quoted from a Pennsylvania case: 

"The parties elected to submit their dispute to arbitration. 
This method of trying issues of fact and law is now somewhat in 
fashion. It may well be that after other experiences such as 
the present litigants have had, it will be determined that the 
ancient method of trial in duly constituted courts of law is a 
more satisfactory way to settle controversies. This is for 
further experience to demonstrate. 11 

The Court said such language was fitting to the present case. 

Taylor v. Arlington County Board 

53 s.E. 2d 34, 189 va. 472 (1949) 

Suit by Taylor and others against Arlington's county Board and 
others for a writ of mandamus to compel the County Board to award a 
contract for building a garbage and refuse incinerator to Morse 
Boulger, and for an order restraining the Board from executing the 
contract to Nichols Engineering. The Court denied the request and 
upheld the County's action. 

The Court stated that "in the absence of some constitutional or 
statutory requirement therefore, competitive bidding is not 
ordinarily essential to the validity of contracts for public works, 
but it is generally considered that the interests of the public are 
best served by submitting such contracts, if of important size, to 
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competitive bidding. 11 The Court did not decide if Section 2725d 
the Code which stated that all contracts be let to the 11 lowest a1,~ 
best bidder" required competitive bidding. Rather, the Court notec 
that "it was the purpose from the beginning of the enterprise to 
have competitive bidding." 

In this case the County asked for a mechanical stoker whicb 
only Nichols made and patented. The Court stated that the fact that 
there could be only one bid for.that type did not make competitior. 
impossible, especially where the mechanical stoker was made tc 
compete with the hand-stoked type. The Virginia Court quoted fron 
an A.!.. E. which stated: 11The weight of authority appears to sustair. 
the right of municipal authorities to designate a patented or mono­
polized material to be used for public improvements, if it is no1 
the purpose or the effect of the specification to prevent or re­
strict the competitive bidding required by statute. 11 

The court noted that the specifications specifically reservec 
to the County the right to reject any or all proposals and to accept 
the one that in its judgment best served the interests of the 
County. such a reservation, the Court stated, 11 is generally held tc 
vest in the authorities a wide discretion as to who is the best aE 
well as the lowest bidder, and this involves inquiry, investigation, 
comparison, deliberation and decision which are quasi-judicial 
functions, and when honestly exercised, may not be reviewed by thE 
courts. •• 

According to the Court, the factors in determining who is the 
"lowest and best bidder, 11 or who can best serve the County, involvE 
the experience of the bidder in that field, the quality of hiE 
previous work and the cost, not alone at constructing what he pro­
poses to· build but of operating it after it is built. All else 
being equal, it is the duty of the public authorities to accept thE 
bid involving the least expenditure of public funds." 

11When the decision of the authorities is based upon a fair anc 
honest exercise of their discretion, it will not be interfered witt 
by the courts, even if erroneous. Courts do not in such cases 
substitute their judgment for the judgment of the body to which the 
decision is confided. Interference by the courts is limited tc 
cases in which the public body has proceeded illegally or actec 
arbitrarily or fraudulently. 11 

The Court held that "the County Board had the clear right tc 
consider the bids in the light of the operational cost as well as 
the installation costs in ascertaining which bid best served the 
interests of the County, and that the method used to that end was 
proper." 

. The court rejected the appellant's argument that the Nichols 
bid did not comply with the· specifications. It stated that 
"Generally before a variation from the specifications will be deemFo'J 
to destroy the competitive character of a bid for a public contrac 
the variati~n must be substantial, that is, it must affect the 
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amount of the bid. It is sufficient if the bid conforms sub­
stantially to the advertisement. 11 The Court stated only that this 
claim related to differences between the specifications and the 
drawings of Nichols' bid. 

The Court refused to disturb the award since Nichols agreed to 
let the County do some of the outside work connected with con­
structing the plant because it was shown that the awarding of the 
contract was not conditioned or influenced by the agreement. Also 
the Court did not find any evidence of fraud prejudicial to Morse 
Boulger on the part of the county Board members or the consulting 
engineers. 

Thomas Somerville Co. v. Broyhill 

lOS S.E. 2d 824, 200 Va. 358 (1958) 

Somerville supplied plumbing material for use in two Fairfax 
County schools to Hammer, a subcontractor under Broyhill. Somer­

_ ville brought an action, to recover the purchase price, against the 
general contractor, Broyhill, and its surety. 

The .court held that in such an action evidence showing that 
goods were furnished and delivered to the school site, constitutes 
prima facie proof or a rebuttable presumption that the materials 
were used. 

The Court stated that Section 11-23 of Virginia's Code re­
quiring a bond is remedial in nature and was enacted to afford 
protection to materialmen and subcontractors, and must be liberally 
construed in their favor because public buildings and improvements 
are not subject to mechanic's or materialman's liens. The intent of 
the statute is to protect those who furnish supplies, material and 
labor in and about the construction of public buildings, whether 
furnished to the principal contractor or to a subcontractor. The 
Court noted that general contractors can protect themselves against 
the shortcomings of subcontractors by requiring bonds of them. 
Thus, the Court held that Section 11-23 obligated the principal 
(Broyhill) and its surety to Somerville who furnished supplies to 
the subcontractors. 

Wiley N. Jackson Co. v. City of Norfolk 

87 S.E. 2d 781, 197 Va. 62 (1955) 

The Court addressed the question of whether the State and city 
had the authority to enter into a contract to construct an under­
pass, stating that: "if the enterprise may be regarded as within 
their respective functions and is not otherwise prohibited by law, 
the State, city or other political subdivision may unite in such an 
undertaking." 
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Wise County School Board v. Saxon Lime and Lumber Co. 

93 S.E. 579, 121 Va. 594 (1917) 

The school board entered into a contract with Phillips who, 
prior to completion of the work, was adjudicated a bankrupt. 
Phillips' materialman, Saxon Lime and Lumber, supplied goods which 
were ultimately accepted by the school board and used in the 
building. The Court held that regardless of whether Saxon Lime and 
Lumber had any right of stoppage in transit or whether there was any 
express contract, there was an implied agreement on the part of the 
school board to pay for the materials. The Court noted that the 
school board probably would not have fought payment but for the 
contractor's bond and also noted the school board's caution not to 
do anything which could be construed as releasing the bonding 
company. 
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PUBLIC CONTRACT CASES 
III. ACTIONS ON PUBLIC CONTRACT BONDS 

Aetna Casualty & Surety Co. v. Earle-Lansdell Co. 

129 S.E. 263, 142 Va. 435, rehearing denied 
130 S.E. 235, 142 Va. 435 (1925) 

The bankrupt contractor owed ·the Earle-Lansdell Co. money for 
materials and labor supplied under the contract. Earle-Lansdell 
sued under the contractor's bond citing a provision which obligated 
the surety to pay for 11 all labor and materials 11 furnished in the 
construction of the highway. The surety denied liability stating 
that its obligations were measured by the terms of the statute and 
that the statute did not contemplate such liability. 

129 

The Court held that although the Virginia statutes don't require 
bonds conditioned upon the contractor paying all debts incurred by 
him for labor and materials, the highway commission has the power to 
require bonds more brQadly conditioned than as required by the 

·statute, and if such bond is given voluntarily it may be enforced 
according to its terms. Held that a contractor's bond for public 
works could contain any conditions not prohibited by the statute. 

The surety was held liable on the bond to persons with whom the 
contractor himself became indebted for labor and materials, thus 
Earle-Lansdell was able to sue on the contractor's bond for the 
labor and materials he furnished the contractor. 

Aetna Casualty & Surety Co. v. u.s. Plywood 

180 s.E. 2d 689, 211 va. 720 (1971) 

U.S. Plywood, as supplier for a contractor, sued the general 
contractor and its surety for amounts due for materials supplied to 
the subcontractor. 

The Court held that the subcontractor was a 11manufacturer or 
fabricator" and under the provisions of Section 11-20, was exempt 
from the requirements of executing a payment bond. Thus the general 
contractor and its surety had no duty to require the subcontractor 
to give a payment bond to protect Plywood for the materials fur­
nished by it to the subcontractor. 

The Code states, in pertinent part, at Section 11-20: 
11 • • .prov1ded, however, that subcontracts between the contractor 
and a manufacturer or a fabricator shall be exempt from the pro­
visions requiring a payment bond . . 11 

Atlantic Trust & Deposit Co. v. Town of Laurinburg 

163 F. 690, Cert. denied 212 u.s. 573 (1908) (4th Cir) 

All the bids for the construction of a water and sewer system 
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were rejected by the town because they exceeded the $34,000 limit. 
The lowest bidder agreed that he would construct the system within 
the limit and certain changes were made and a bond was given by 
Atlantic Trust for the "amended construction of a water and sewer 
system upon a basis of 10 percent upon the materials and labor 
furnished not to exceed $34,000. 11 

The Court held that the contract was not one to do work for the 
town to the extent of $34, 000; but was for the completion of the 
work.. The surety was held liable to the town for ~e damages it 
sustained when the contractor became bankrupt and 1 t (town) com­
pleted the project, to the extent of the penalty named in the bond. 

Board of County supervisors of Henrico County v. Insurance Co. 
of North America 

494 F. 2d 660 (1974) (4th Cir) 

In the action by the county against the surety on the bond, the 
Court held that the surety, which guaranteed performance under an 
ordinance whereby the contractor received permission from the county 
to mine sand and gravel and which contained a provision permitting 
cancellation by the surety, was prejudiced and released from ob­
ligation to perform the restoration work. The Court stated that the 
county permitted the contractor to proceed without a permit, to do 
work outside of the original area, to construct a processing plant, 
and allowed work by the contractor's successor, all without con­
sulting or advising the surety. 

Century Indemnity co. v. Esso Standard Oil Co. 

79 S.E. 2d 625, 195 Va. 502 (1954) 

Action by materialman against surety and contractor to recover 
for materials furnished in the construction and installation of the 
pipeline. The contract between the City and the contractor did not 
require a bond, nor did any statute require one in this instance. 
The contract stated that the contractor would settle all claims for 
labor and materials, but the bond stated that it would indemnify 
only the city against loss. 

The Court stated that when the contract and the bond were read 
together, the surety assumed no obligation additional to that in its 
bond. 

Daughtry v. Maryland Casualty Co. 

48 F. 2d 786 (1931) (4th Cir) 

The Court ruled that the public works contract and the surety 
bond should be construed together, as regards to labor and material 
claims. In so doing, the Court held that the contractor's surety 
was liable to the materialmen on the bond which was executed con­
currently with and attached to the contract, which guaranteed pay­
ment of labor and material bills. 
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Fidelity & Casualty Co. of N. Y. v. Copenhaver Contracting co. 

165 S.E. 528, 159 Va. 126 (1932) 

The subcontractor (Crowell construction Co.) on a defaulted 
construction contract, was allowed to recover on the contractor • s 
bond for work performed. The bond stated that the surety guaranteed 
prompt payment by the contractor for labor and materials incurred by 
the principal (contractor) . The court held that the prime con­
tractor and the surety on the bond were liable for claims against 
the subcontractor by materialmen for labor, materials and supplies 
which were·used in the construction. · 

The Court also stated that the Highway Commission by electing 
to complete the defaulted road contract itself could not charge the 
contractor liquidated damages for delayed completion. Thus the 
contractor and contractor's surety could not make a like charge 
against the subcontractor. · 

The Court also stated that the claims for the rental of a steam 
·shovel, a steam roller and teams, and the purchase price of small 
tools, tents and mattresses used by the men while in ·camp were 
"materials" within the highway contractor's bond. 

Fidelity & Casualty Co. of N. Y. v. Lackland 

8 S.E. 2d 306, 175 Va. 178 (1940) 

The surety company tried to escape liability in this action, 
brought by a materialman, on a highway contractor's bond. The Court 
held that such a suit is governed by the 10 year statute of limi­
tations and thus not barred by the 3 year limitation relating to 
actions on open accounts. 

The Court also held that mere delay by the creditor to enforce 
his claim against the principal debtor does not discharge the surety 
on grounds of laches nor does the creditor's failure to file proof 
of its claim in bankruptcy against the debtor's estate release the 
surety. 

In this case, the general contractor requested the materialman 
(Lackland) not to press its claim, pending the outcome of litigation 
between the general contractor and the subcontractor. The Court 
stated that the materialman, in agreeing, acted purely voluntarily 
and without consideration and for no definite time, thus this action 
did not constitute such an "extension of time" as to release the 
surety on the contractor's bond. 

Fidelity and Deposit Co. of Maryland v. Bailey 

133 S.E. 797, 145 Va. 126 (1926) 
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Companion case to F. D. Co. v. Mason here the Court hel 
that the supplying of food to the men working on the road and h c.. 
and grain for the teams was within the bond provisions obligati~y 
the surety to pay for "all labor and materials. 11 The Court state 9 
that the conditions of the bond must be read in connection with thd 
contract. e 

Fidelity and Deposit Co. of Maryland v. Bailey - Spencer Hardware 

133 S.E. 797, 145 Va. 133 (1926) 

Third action against the surety - recovery for explosives and 
hardware allowed. 

Fidelity and Deposit Co. of Maryland v. Mason 1 
133 s.E. 79~, 145 va. 138 (1926) j 
Facts similar to Aetna -- Court reaffirmed it's holding in 1· 

Aetna, stating that Virg1n1a's statute authorized one who furnished 

11 

"labor and materials" for the construction of a highway to sue that 
contractor's surety on the bond; and that such a contractor's bond 
is legal and may contain any conditions not prohibited by statute. l 
Here the Court held that the services of a superintendent were 
within the bond provisions obligating the surety to pay for 11 all 
labor and materials." 

Gallimore Inc. v. Home Indemnity Co. 

432 F. Supp. 434 (1977) 

Gallimore entered into a contract with the Montgomery School 
Board for the construction of an elementary school building. The 
contract required a payment bond for each subcontractor, although it 
did not require the procurement of performance bonds. Gallimore 
subcontracted the electrical work to Martin Electric, who was sup- , 
plied with goods from two materialmen. However, due to Martin J 
Electric's financial condition, the materialmen refused to work 1 ., 
without a guarantee of payment from Gallimore. After Martin .. 
Electric became insolvent and Gallimore paid the materialmen's j 
bills, it sought to recover from the Home Indemnity Co. (under the 1 
payment bond obtained by Martin Electric} for the losses it incurred 1 
because of the subcontractor's failure to perform. 

The Court held that the payment bond gave Gallimore no such 
right of recovery. 

The Court also held that Section 11-23 gave no rights . to 
Gallimore which would allow it to recover against the Home IndemnltY 
co. The Court said that while the statute requires a performa~ce 
bond for the public authority, and a payment bond for the protectlfon 
of materialmen, as well as a payment bond by subcontractors . or 
materialmen; there is no requirement that a subcontractor obt~1n 1 

performance bond for the protection of materialmen. Thus Galllmore 
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had no recovery rights against the surety through subrogation of the 
rights of the materialmen because they acquired no rights by virture 
of Section 11-23. 

Hendrick Construction Co. v. c. E. Thurston & Sons, Inc. 

153 S.E. 2d 204, 207 Va. 803 (1967) 

A sub-subcontractor was denied recovery from the general con­
tractor on a state contract, even though the subcontractor had 
failed to give the required payment bond and was bankrupt. The 
Court stated that the Code did not require surety on subcontractor's 
bonds and therefore it-could not impose any liability on the general 
contractor for failing to obtain sue~. 

In 1962 the legislature amended Section 11-20 to require surety 
on subcontractor's bonds and to allow 11 a direct right of action 
[only] against the sureties on the bond; n however, these changes 
were subsequent to the dates of the contract in this case and thus 
~ot applicable. 

Joseph F. Hughes & Co. v. George H. Robinson Corp. 

175 s.E. 2d 413, 211 va. 4 (1970) 

Robinson furnished materials to a subcontractor of Hughes to be 
used in the construction of a public high school. Robinson brought 
suit on the bond and Hughes arqued that the action was untimely. 

The bond provided that no action was to be commenced "after the 
expiration of one year following the date on which Principal ceased 
work ..• however, if any limitation embodied in the bond is pro­
hibited by any law controlling the construction hereof such limi­
tation shall be deemed to be amended so as to be equal to the 
minimum period of limitation permitted by such law." 

Virginia Code Section 11-23, requiring the bond, provides: "No 
action on any bond required herein shall be brought unless within 
one year after substantial completion of the contract. 11 

The Court held that the statutory limitation was prohibitory 
and that the amended provision of the bond was included in con­
templation of a statutory -limitation, thus it operated to in­
corporate the statutory period into the bond. Because the statutory 
language controlled the time for bringing an action on the bond, in 
this case·, the action was untimely. 

Johnson Service Co. v. Glaubke Construction Co., Inc. 

193 S.E. 2d 655, 213 Va. 466 (1973) 

The limitation period for bringing a direct action against a 
general contractor on a public project and the surety on its bond by 
a materialman who supplied goods to a subcontractor is controlled by 
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Code Section 11-23. In June, 1970, it was amended to allow a 
action within one year after last performance of labor or the fur­
nishing of materials. It had formally read: "one year after sub­
stantial completion of the contract." 

In this case, the project was substantially completed in July, 
but Johnson, the supplier, did not complete its work until September 
The Court ruled that the amended. limitation provision applied, even 
though the contract between the subcontractor and the supplier was 
executed in 1969. The court stated that the suppliers' cause of 
action. accrued when his work was completed and the subcontractor 
failed to pay, not when the contract between the subcontractor and 
the supplier was executed. 

London Brothers v. National Exchange Bank of Roanoke 

93 s.E. 699, 121 va. 460 (1917) 

The court held that the Code language which stated that no 
assignment of a debt. due to a contractor would be valid until the 
claims of all subcontractors, supplymen, etc. against the general 
contractor for labor and materials furnished for the construction 
were satisfied, was too plain to need construction. The Court 
rejected the Bank's argument (to whom an assignment had been made 
prior to the settlement of the subcontractor's claims) that the Code 
section was confined to the subcontractors and materialmen who~ 
perfected mechanics' liens; which it was admitted by the Bank wa 
impossible because the building under constrcution was a publicly 
owned building. 

C. s. Luck & Sons v. Boatwright 

162 S.E. 53, 157 Va. 490 (1932) 

In this case the contractor, c. s. Luck, was by statute made 
liable for all debts 11 incurred by him" while in his contract he 
promised to pay for labor and materials for which he was "liable." 
Reading the statute and the bond together, the Court held that 
Boatwright, whose contract was with, and who worked for the sub­
contractor, could enforce his claim against the principal contractor 
(C. s. Luck) and his surety. 

The Court noted that the general highway contractor and surety 
promised more than the minimum statutory requirements on the volun­
tarily given bond, thus the terms of the bond were observed. Court 
cites Aetna. 

The Court held that claims for renting a tractor and a truck 
were "materials" within the bond. 

The Court held that Boatwright's claim was barred by estoppel 
because he had asked that payment be made from the contractor to th 
subcontractor (and it was so made) and not to him directly. Also. 
the Court stated that any recovery could not be based upon a quantum 
meruit theory for the period which had been covered by the contract. 
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Maryland Casualty Co. v. City of South Norfolk 

54 F. 2d 1032 {1932) {4th Cir) 

The original contract, on which the Maryland Casualty co. 
served as surety, called for the paving of two or three streets, 
allowing the city engineer to make the designation. Subsequent te 
the date when the work was to be completed, the City Council passed 
a resolution directing the city engineer to instruct the contractor 
to pave 13 additional streets. 

The Court held that the agreement providing for work to be done 
on different streets and at a cost equalling a large percentage of 
the cost under the original contract, was clearly a supplemental or 
additional contract and was not to be treated as an extension of the 
origi~al contract, on which the surety was liable. 

The Court stated that even though the contract and bond covered 
"additional work," this meant work involved in modifications and 
~hanges, and not an independent project. The independent project 
was not covered by the surety, thus the bond did not guarantee the 
payment of labor and materials furnished under the supplemental 
contract (for the 13 streets) . However, the making of the sup­
plemental contract did not avoid the bond, for it did not change the 
terms of the original contract. 

56 F. 2d 822 rehearing denied and modified, cert denied 286 u.s. 562 
(1932) 

The court held that because the bond sued on quaranteed the 
claims for labor and materials furnished under the original contract 
but did not cover the claims under the supplemental contract, the 
claimants had the burden of showing that the materials furnished 
were for use under the original contract covered by the bond. 

New Amsterdam Casualty Co. v. Moretrench Corp. 

35 S.E. 2d 74, 184 Va. 318 (1945) 

New Amsterdam served as surety on a bond executed by the con­
tractor. Moretrench entered into an agreement with the contractor 
to lease certain equipment for use in connection with the con­
struction of the sewerage system. The bond referred to the contract 
which covered the payment of claims of subcontractors, materialmen 
and laborers. 

The court held that in determining the surety's liability to 
third persons, the contract and the ·bond were to be construed 
together. Because the bond referred to the contract and they formed 
one transaction, the surety's liability was held to extend to all 
those who furnished equipment to the contractor. The surety was 
held liable for all that the contractor agreed to do. 
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The Court said that the rentals of equipment to the gener1 
contractor were within the coverage of the contractor's performance 
bond as constituting "materials" furnished in the carrying forward, 
performing or completion of the contract. 

Reliance Insurance Co. v. Trane co. 

184 s.E. 2d 817, 212 va. 39~ (1971) 

Action by a subcontractor's materialman to recover on the 
general contractor's bond after the subcontractor defaulted in 
payment of its account. The surety conceded that the materialman 
was covered under the bond but arqued that Section 11-23 allows a 
materialman to recover only if he shows that the general contractor 
did not obtain a bond from the subcontractor. The Court allowed the 
materialman to recover, stating that the Code did not require proof 
that a subcontractor's bond was not given before a ma~erialman could 
recover on the prime contractor's bond. 

Solite Masonry Units Corp. v. Piland Construction Co., Inc. 

232 s.E. 2d 759, 217 va. 727 (1977) 

The Court reaffirmed its holding in Broyhill that Section 11-23 
is to be liberally construed in favor of materialmen and sub­
contractors. 

This Court reversed the Trial Court and held that a supplier of 
masonry blocks (Soli te) to a subcontractor under a public con­
struction contract was not required, in order to recover the balance 
due on the blocks from the contractor's performance and payment 
surety, to demonstrate that the blocks were actually used in the 
construction project -- it was important only that the materials 
were supplied to the subcontractor. 

R. c. Stanhope, Inc. v. Roanoke Construction co. 

539 F. 2d 992 (1976) (4th Cir) 

This Court upheld the district court's holding that rental 
charges and the value of missing rental equipment furnished to a 
subcontractor on a public contract constituted "materials furnished" 
within the meaning of Section 11-23. Here a general contractor 
failed to require a payment bond of his subcontractor as required by 
Section 11-23, thus the lessor of the equipment had a valid claim 
against the qeneral contractor and the surety on the payment bond 
for the delinquent rental charges and for the value of the missing 
equipment. 

Vulcan Materials Co. v. Betts 

315 r. supp. 1049 (1970) 

The Court followed the holding in Copenhaver that 
contractor and surety on the bond are liable for claims 
subcontractor for labor, materials and supplies furnished. 
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After a lengthy discussion in an attempt to define the term 
"subcontractor," which included excerpts from Miller Act cases, the 
court ruled that in this case, Betts was a subcontractor. Here, the 
general contractor (Oman) purchased from Betts all the rock to be 
used on a road construction project and Betts prepared such 
material, thereby saving the general contractor (Oman) labor. Thus 
Betts was held to be a "subcontractor" within Virginia's statute 
(Section 11-20) which forbids a highway construction contractor from 
subcontracting unless the subcontractor furnished a bond for payment 
of its suppliers. The Court held that in view of the general con­
tractor's (Betts) supplier, Vulcan had a statutory right of action 

·against the general contractor and its surety, even though the 
general contractor had paid the subcontractor the amount due under 
the subcontract. 

The Court also held that to be a subcontractor within 
Virginia's statute (Section 11-20) requiring a subcontractor on 
public construction projects to furnish bond, it is not necessary 
that the person furnish both labor and materials. 

606 

137 



T 

I 
I 
I 
I 
I 
i 
I 
I 
I 
t 

( ,) 
l 
I 

OPINIONS OF THE ATTORNEY GENERAL 
RELATING TO PUBLIC CONTRACTS 

607 



-

T 

(_ J 

I 
I 

~) 
I 

OPINIONS OF THE ATTORNEY GENERAL 
RELATING TO PUBLIC CONTRACTS 

141 

1. Colonel LeRoy Hodges, State Comptroller, Richmond, Virginia; 
1939-40; p. 176. 

2. 

3. 

4. 

The 1936 Code required all printing, lithographing, engraving, 
ruling and binding required by any state institution or agency 
to be procured by way of contracts let through competitive 
bidding by the Director of the Division of Purchases and 
Printing, not through direct order. Therefore, where the work 
involved was the binding of certain books and magazines upon 
direct orders issued by certain state institutions, such pro­
cedure was not legally authorized. 

Honorable P. E. Ketron, Director, Division of Purchase and 
Printing, Richmond, Virginia; 1939-40; p. 177. • 

The Director of the Division of Purchases and Printing should 
not permit the 11Uni versi ty Press," part of the University of 
Virginia, to bid on contracts for bookbinding made through that 
office on behalf of other state agencies and institutions, 
because the 11Universi ty Press., operates primarily for its own 
publications, and there was nothing in the law authorizing the 
University to engage in the printing or binding business, even 
to the extent of furnishing such work to other state agencies 
and institutions for compensation. 

Honorable L. M. Walker, Jr., Commissioner of Agriculture, 
Commonwealth of Virginia, Richmond, Virginia; 1940-41; p .. 1. 

The Department of Agriculture wished to make a contract with 
Central Virginia Electric Cooperative for the purchase of 
electric power. The issue presented is whether the State can 
be bound to a contract to remain in effect for five years. The 
opinion answers this in the negative. 

Since the current biennium was to extend to a time less than 
the five year period and since it was not known if the leg­
islature would continue the appropriation of funds to the 
Agriculture Department beyond the current biennium, the Com­
missioner was not in a position to agree on behalf of the State 
to purchase power for a period beyond that date. 

Miss Daisy L. Anderson, Librarian, State Teacher's College, 
Radford, Virginia; 1940-41; p. 129. 

Can a specific State institution contract directly for binding 
or rebinding books or other papers used in the college library· 
without having t_o competitively bid through the Division of 
Purchases and Printing. Yes, due to an amendment of the 
Virginia Code (Chapter 38 of the Acts of 1940), the general 
statutory provisions in Chapter 25 of the Virginia Code re­
quiring competitive bidding were not applicable to the binding 
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and rebinding of books and other literary material of librarier 
operated by the State (unless otherwise authorized by th~ 
Governor). 

5. Major R. M. Youell, Commissioner of Corrections, Richmond 6 
Virginia; 1946-47; p. 109. ' ' 

6. 

7. 

8. 

In a contract made by the Commissioner of Corrections with 
architects and engineers, the contract contained an arbitration 
provision. Is such a provision in the contract legal? Yes· 
the settling of disputes via arbitration shall be made, not 
that the findings of the arbitrators will be binding. If the 
provision had had a c~ause making such findings binding, then 
the contract provision would have been illegal. 

Major R. M. Youell, Commissioner of Corrections, Richmond, 6, 
Virginia; 1946-47; p. 110. 

Must the proposed contract be awarded by competitive bidding? 
No, here the Department of Corrections contracted with 
Chesapeake and Ohio Railway Company. The opinion states that 
the contract did not fall within the purview of the statute 
because there was no other railroad near the State farm in 
question, and no other person would have been interested in 
undertaking such work on the same basis as a railway company. 

Does the contract reguire a bond due to the indemnificatior 
clause in the contract? No, since Virginia is not liable for 
the acts of its officers, then the State Board of Corrections 
has no authority to agree to indemnify the railroad company for 
loss. Therefore, the contract clause should be deleted thereby 
making the bond unnecessary. 

Honorable J. A. Anderson, Commissioner, Chairman, 
River Tunnel Commission, State Department of 
Richmond, Virginia; 1948-49; p. 43. 

Elizabeth 
Highways, 

Does Chapter 242 of the Acts of Assembly of 1932 (Sec. 5779 (l) 
of Michie's Code of 1942) require political subdivisions to 
advertise for bids for construction contracts in excess of 
$2, 500.00 before letting contracts? No, because political . 
subdivisions do not fall within the purview of the statute. ·. 
Therefore, negotiation of the contract was permissible. 

Honorable Julius Goodman, Commonwealth's Attorney of Montgomeey 
County; 1950-51; p. 35. 

Must the Board of Supervisors for Montgomery County go through 
the competitive bidding process before letting a contract. for..; 
building a new jail? No, there is a statute which re~1res ·~ 
such bidding on contracts let by the state, but there 1s no l 
similar provision applicable to counties. Further, unles; ~ 
Montgomery County adopted a county purchasing act, the Board ~J 
Supervisors may decide the question as a matter of coun 
policy. 
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9. Honorable Charles B. Funk, Conunonweal th' s Attorney for Smyth 
County; 1951-52; p. 142. 

May a county school board legally contract for erection of a 
school building out of available funds without first ad­
vertising for bids? Yes; Section 22-72 of the Virginia Code 
gives the Board authority to. provide for erection of school 
buildings and there was no provision requiring the school board 
to advertise for bids. Absent such a provision, · the school 
board may negotiate a contract without asking for bids. 

10. Honorable Horace T. Morrison, Commonwealth's Attorney for King 
George County; 1951-52; p. 17. 

Is a county Board of Supervisors required to seek competitive 
bids for performance of a contract to alter and repair a court­
house annex in the county in question? No, after examination 
of the relevant statutes, and absent a determination that a 
County Purchasing Agent has been employed (triggering such a 
requirement under Sec. 15-539 et. seg. of the Virginia Code), 
no such requirement is evident. 

11. Dr. Dowell J. Howard, Superintendent of Puolic Instruction; 
1953-54; p. 184. 

Where school construction projects are financed in whole or in 
part by appropriations, grants-in-aid, or loans (i.e., StateAid 
projects), is competitive bidding required? Yes, this is 
required by Chapter 675 of the Acts of 1954, House Bill number 
624 (reading "no contracts for the construction of any StateAid 
project shall be let except after competitive bidding.) 

May the school board act as its own contractor? There is no 
evidence which would compel a school board to employ a general 
contractor for the erection of a school building. However, if 
the board chooses to erect suc;:h a building by awarding sub­
contracts for various phases of the work, such contracts should 
not be awarded except after competitive bidding. 

12. Honorable Charles H. Funk, Commonwealth's Attorney for Smyth 
County; 1954-55; p. 205. 

There is no provision requiring a school board to advertise and 
ask for bids or contracts for the erection of school buildings. 
Additionally, the school board has authority to provide for 
erection of school buildings (Section 22-72 of the Virginia 
Code). Thus, when the school board rejected all bids for a 
construction project, and gave the project to someone who had 
not submitted a bid and at a price lower than the lowest bid 
without giving other bidders opportunity to re-submit bids, 
this was a valid bid selection by the school board. 

Though Section 15-504 prohibits members of a county school 
board from participating in certain contracts in which they 
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have an interest, it would not prohibit a member of an arch­
itectural firm which furnishes the plans for a school con- ~ 
struction project from having an interest as a stockholder, in 
any amount, in a corporation engaged to construct the project, 
either as a general or subcontractor (assuming that the cor­
poration engaged will not furnish any building materials, 
supplies, or equipment whatsoever). 

The opinion also cites section 15-710 of the Virginia Code, 
which prohibits a county from purchasing any building 
materials, supplies or equipment from any business enterprise 
where the architect is an officer, director, or stockholder or 
where he is financially interested. 

13. Honorable R. c. Eaton, Director, Division of Purchase and 
Printing; 1955-56; p. 166. 

Is the purchase of medical oxygen considered an exception to 
the provisions dealing with centralized purchasing (Sections 
2-249 to 2-268 of the Virginia Code)? Can the Department of 
Accounts and Purchase therefore consider such oxygen as a 
technical supply, making it valid for the Medical College of 
Virginia to place orders for oxygen without going through the 
Division? The opinion answers yes to both questions, noting 
that if the Division looks upon drugs, pharmaceutical products, 
and chemicals as technical supplies, then medical oxygen could 
certainly be considered a technical supply (thus eliminating 
the requirements for following Sections 2-249 to 2-268). ~ 

14. Honorable Ferdinand F. Chandler, Commonwealth's Attorney for 
Westmoreland County; 1957-58; p. 15. 

Here, the School Board and Board of Supervisors were con­
templating requesting bids from oil and gasoline distributors 
for use in public buildings and operation of school buses. Can 
the procedure for bidding be limited to distributors having 
their offices and business headquarters in the county itself? 
Yes, there is no provision of law which requires the Board of 
Supervisors of a county to award such contracts on a com­
petitive basis. With the absence of such a requirement, there 
is no legal impediment which would prevent either board from 
limiting its request for bids in the manner under consider­
ation. 

15. Honorable Alfred w. Whitehurst, Commonwealth's Attorney for the 
City of Norfol; 1960-61; p. 249. 

Under a reading of Section.11-23 of the Virginia Code (applying 
to contractors who subcontract work), the statute does not 
require a subcontractor who sublets part of his work to require 
a bond from his subcontractor. As a result, it is not neces­
sary for a subcontractor to obtain a performance bond from any 
person to whom he sublets a part of his contract. 
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16. Honorable James s. Easley, Commonwealth's Attorney for Halifax 
County; 1962-63; p. 231 .. 

Where local revenues are used by a county school board for 
construction of a new building, such revenues do not constitute 
a "State-Aid" project as defined in Section 22-166.8 of the 
Virginia Code, and threfore does not require the county to 
submit to competitive bidding.· 

17. Honorable c. P. Miller, Jr., Assistant Comptroller; 1963-64; p. 
56. 

18. 

19. 

The opinion notes the requirements for competitive bidding 
where the State is a party as long as the contract in question 
is in excess of $2, 500. 00 with a few noted exceptions, as 
provided in Section 11-17 of the Virginia Code. 

Honorable Tyler Fulcher, Division Superintendent for Amherst 
County; 1963-64; p. 267. 

Where a school board contracts for the purchase of school 
cafeteria equipment, monies being borrowed from the Virginia 
Supplemental Retirement System, there is no requirement for 
competitive bidding unless the transaction constitutes a 
"State-Aid" project, as defined in Section 22-166.8 of the 
Virginia Code. The purchase of such equipment does not fall 
within ·the purview of the statute because the project con­
templated by the statute is for the construction of buildings. 

Dr. Hiram W. Davis, Commissioner, Department of Mental Hygiene 
and Hospitals; 1958-59; p. 226. 

In a contract for remodeling a building where the State is a 
party, where all the bids exceed the amount appropriated and 
substantial changes in the plans are necessary as a result, 
before a contract is let it is mandatory that there be re­
advertising of the project in question in order to give an 
opportunity to interested bidders to submit bids, as provided 
in Section 11-22 of the Virginia Code. 

20. Mr. Charles H. Graves, Director, Division of State Planning and 
Community Affairs; 1970-71; p. 292. 

A Planning District Commission, due to its governmental 
function of planning for the district, is within the purview of 
Section 2.1-288 of the Virginia Code, therefore enabling such a 
commission to purchase materials and equipment through the 
Virginia Department of Purchases and Supply. 

21. Honorable H. Douglas Hamner, Jr., Director, Division of 
Engineering and Buildings; 1969-70; p. 215. 

Can submission of a five percent (5%) Bid Bond (in lieu of the 
six percent (6%) bond required for capital outlay projects) be 
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considered an informality which can be waived by the State 
Hospital Board? Can the Hospital Board reconsider the ap­
plication after the contractor has submitted the required 6% 
bond? Because Section 11-19 provides, in effect, that a 6% 
bond is required and the statutory requirement was not ful­
filled, then the submission of the 5% bond cannot be considered 
an informality. Therefore, both questions must be answered in 
the negative. 

22. Honorable Otis L. Brown, Director, Department of Welfare and 
Institutions; 1969-70; p. 66. 

Failure by a contractor to show evidence of certification of 
registration as required by Section 54-139 of the Virginia Code 
(as amended) does void such a bid by the contractor. Such a 
provision is mandatory and constitutes a requirement for all 
bids. 

23. Honorable B. P. Alsop, Jr., Director, Department of Purchases & 
Supply; 1971-72; p. 317. 

Does a lease of equipment constitute a "purchase" within the 
meaning of Section 2.1-273 of the Virginia Code as to require 
all such equipment paid for in whole or in part by the State 
Treasury to be purchased through the Director of the Department 
of Purchases and Supply? Where leases involve sales, such 
leases do come within the term 11purchase, " such as a lease· 
purchase agreement and option to purchase agreements. Eacl. 
lease must be reviewed to determine whether or not it involves 
a purchase. 

24. Honorable A. w. Garnett, County Attorney for Spotsylvania 
County; 1972-73; p. 106. 

Where a county has advertised for sealed bids for a con­
struction job, and a material change has subsequently been made 
in the original proposal (here, relocation of the proposed 
facility plus an increased rate), the county cannot properly 
award the contract to the low bidder on the substitute location 
at the increased rate. This is because Section 11-20 of the 
Virginia Code (1950) specified that the 11contract shall be let 
to the lowest responsible bidder for the particular work 
covered in the bid • . . , 11 which, in effect, prohibits such 
material changes. Therefore, the bids should be rejected and a 
readvertisement made in accordance with the Virginia Code. 

When construing the term "lowest responsible bidder" (Section 
11-20 of the Virginia Code), such construction covers not only 
financial resources and ability but also extends to the skill 
and competence of the bidder and to the quality of the work. 
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\.) 25. Honorable N. samuel Clifton, Executive Director, Virginia State 
Bar; 1973-74; p. 296. 

Is the State Bar required to make purchases of needed equip­
ment, et cetera, through the Department of Purchases and 
Supply? Because of a conflict in the Virginia Code (Section 
2.1-273 and Section 54-52 [1950]), one must apply the genera~ 
legal principle that when a specific statute conflicts with a 
general statute, the subsequent specific statute controls the 
subject matter to which it is specifically directed. Since the 
specific statute (Section 54-52) allowing disbursements from 
the State Bar Fund to be authorized by officers of the State 
Bar is more recent than the general statute (Section 2.1-273) 
providing that all departments, divisions, or agencies of the 
State must purchase through the Director of the Department of 
Purchases and supply, section 54-52 will apply, therefore 
exempting the Virginia State Bar from purchasing through the 
Department of Purchases and Supply. 

26. The Honorable Norman Sisisky, Member, House of Delegates; 
1973-74; p. 178. 

27. 

The Hospital Authority of the City of Petersburg constitutes a 
"public body . . . " under Section 32-214 ( 1) of the Virginia 
Code ( 1950), as amended. Since it constitutes a political 
subdivision of the ·state, Section 11-17 does not apply. The 
Hospital Authority is thereby enabled to let contracts in 
excess of $25.00 without the public advertisement. 

Honorable Charles A. Osborne 1 Director 1 Division of Purchase 
and Printing, Richmond, Virginia; 1932-33; p. 124. 

Under Section 6 of Chapter 139 of the Acts of 1928, where the 
Director of the Division of Purchases and Printing is making 
purchases of cement to companies operating in Virginia, the 
Director should, as far as practicable, give preference to 
materials, equipment, and supplies produced in Virginia. 

28. Honorable C. A. Osborne I Director, Division of Purchase and 
Printing, Richmond, Virginia; 1936-37; p. 137. 

The Director of the Division of Purchases and Printing must 
follow the general rule (Virginia Code [Michie, 1930], Section 
584-94) requiring him to let contracts through competitive 
bidding and awarding them to the lowest responsive bidder. 
However, in the case of tie bids, where the tie is between a 
local concern and an essentially foreign concern, Section 585 
( 6) of the Code expressly authorizes the preference of local 
concerns "so far as may be practicable." 
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29. Honorable Morton G. Goode, Chairman, State Hospital Board, 
Richmond, 19, Virginia; 1944-45; p. 23. 

Where a party to a construction contract (here, the State 
Hospital Board) agrees that there was a mistake made by the 
contractors based on a gross misconception of the full extent 
of the work involved and also based on good faith reliance on 
an agent of the hospital which has a material bearing on the 
cost of the work resulting in a grossly inadequate bid, the 
coRtrovery may be compromised and settled by concurrent action 
of the Chairman of the Bospi tal Board, the Governor and the 
Attorney General (Virginia Code Section 374-q, Clause 8). If 
such a settlement is deemed proper by the Board, the facts 
constituting the mistake should be stated in writing, together 
with the terms of the propsed settlement. 

30. Honorable P. E. Ketron, Director, Division of Purchase and 
Printing, Richmond, Virginia; 1940-41; p. 127. 

When a bid for a contract is definitely accepted by the office 
of the Director of the Division of Purchases and Printing, a 
binding contract arises between the Commonwealth and the bidder 
unless there is anything in the bid which would put the 
Director on notice that there has probably been a mistake 
thereby not binding the bidder to his mistake, as long as the 
bidder gives timely notice of it. Therefore, unless the 
Director is put on notice of this mistake, he is not authorizec 
to forego or compromise the rights vested in the Commonwealth 
by agreeing to something in the nature of a settlement. 

31. Honorable A. B. Gathright, Director, Division of Purchase and 
Printing; 1949-50; p. 89. 

After a resonable effort has been made to comply strictly with 
the intent of the law (Sections 2-220 and 2-26) of the Re­
organization Provisions of the Virginia Code) with respect to 
securing competitive bids and this effort has resulted in no 
bids being received, or no acceptable bids being received, if 
the Division of Purchases and Printing finds that a further 
effort to secure satisfactory bids (i.e., via readvertisement) 
would be fruitless or impracticable due to time limits or other 
conditions, or that the Commonwealth can obtain a better con­
tract by direct negotiation, it is proper to reject all bids 
and proceed to negotiate a contract on the terms most advan­
tageous to the Commonwealth as possible. 

32. Honorable David F. Thornton, Member, Senate of Virginia; 
1974-75; p. 100. 

In a contract between architects and the Commonwealth of 
Virginia, the contract should be based on fee schedules (found 
in the Manual for the Planning and Execution of Capita· 
outlays) in effect on the date of the authorization, by tht­
Governor, to initiate a capital outlay project. 
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33. Honorable Donald W. Devine, Commonwealth's Attorney for Loudoun 
County, 1974-75; p. 360. 

Though recission of a contract for a unilateral mistake is a 
remedy available under Section 11-20.2 of the Virginia Code, 
this prov1s1on does not extend to reformation, since the 
statute expressly provides that a contractor invoking the 
statute may not be awarded the contract on another bid. 

The Virginia Code (Section 11-20) is violated when a contract 
is awarded for an amount in excess of the bid of the lowest 
responsible bidder. Thus, in absence of extra work or changes 
in the work (or other valid considerations), the school board 
may not pay more than the amount submitted by the lowest re­
sponsible bidder. 

149 

34. General James A. Anderson, Commissioner, Department of Highways, 
1952-53; p. 61. 

35. 

Is the "arbitration·· of disputes" clause set forth in the con­
tract between the Commonwealth and the federal government 
valid? Here, the arbitrator was the contracting officer for 
the federal agency. The General Assembly of Virginia has 
prescribed certain methods by which Virginia may be proceeded 
against in disputes to arbitration. Therefore, no officer or 
agent of the Commonwealth has the authority to enter into 
contracts on behalf of the Commonwealth which contain clauses 
agreeing to submit disputes to arbitration, regardless of the 
identity of the arbitrator. The clause, therefore, is invalid. 

Mr. R. c. Eaton, Director, Division of Purchase and Printing; 
1952-53; p. 194. 

Here the Industrial Department of the State Penitentiary manu­
factures a number of uniforms for personnel of various 
political subdivisions of Virginia. The political subdivision 
states the type of cloth required and the penitentiary sends to 
the Division of Purchases and Printing a request to purchase 
the material in question. Is competitive bidding required in 
such a transaction? No, in effect, the Division is buying the 
material by the direction of the political subdivision and not 
the State. Therefore, Section 2-251 (requiring competitive 
bidding) is not triggered. 

36. Honorable R. c. Eaton, Director, Division of Purchase and 
Printing; 1954-55; p. 185. 

The responsibility of determining whether or not a bidder 
qualifies under the provisions of Section 2-251 as the "lowest 
responsible bidder" rests solely upon the Comptroller. 
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37. Honorable Philip R. Brooks, Director, Department of Purchases 
1 and Supply; 1974-75; p. 101. ~ 

A State agency may increase· the price of an existing State 
contract where the contract makes no provision for price ad­
justment and where the State is to receive no consideration for 
such price increase only where such action is expressly_ 
authorized by general law (see constitutional prohibitions, 
Article I, Section 9, subparagraphs (8) and (10) of Section 14, 
Article IV of the Virginia Constitution) authorizing an award 
of "extra compensation11 or a release of the contractor's ob­
ligation to the Commonwealth. No agency.of the Commonwealth is 
presently empowered to permit or agree to either course of 
action. 

A State agency may rescind a contract where the contractor 
requests the rescission. However, the opinion further notes 
that a State most probably cannot agree to rescind an existing 
State contract and then enter into a new contract with the same 
contractor for the same, or substantially the same, service or 
product at a higher price. (See constitutional restriction 
against granting extra compensation, subparagraph (10) of 
Section 14, Article IV, Virginia Constitution). 

Is there a general rule for determining what is sufficient 
"legal consideration" to permit a change in a contract price? 
Any increase in the price of an existing State contract must be • 
accompanied by some substantial and valuable benefit accruing ~ 
to the State, or some substantial detriment accruing to the 
contractor, although such consideration need not be the 
monetary equivalent of the price in~rease. The validity of 
such modifications would depend upon the facts in each case. 

May State agencies insert price adjustment clauses in future 
contracts so as to provide for revisions in contract prices 
based on increases or decreases in contractor costs? Yes, this 
is possible because such clauses would not contravene the 
constitution prohibition against awarding "extra compensation." 
(See subparagraph ( 10) of Section 14, Article IV, Virginia 
Constitution.) 

The above answers apply equally to a contract entered into by a 
county, city or town. In the absence of a general law author­
izing the political subdivisions of Virginia to release con­
tractors' obligations or to award extra compensation without 
consideration, the political subdivisions have no authority to 
take such steps in their dealings with contractors. 

38. Honorable Philip R. Brooks, Director, Department of Purchases 
and Supply; 1975-76; p. 71. 

The Department of Purchases and Supply solicited bids for 
certain accessories to he purchased out of capital outlay l 
funds. Due to the nature of the funding, the Department at-
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tached to the bid invitation the general conditions of the 
Contract for Capital Outlay Projects. What is the required 
procedure for the opening of bids when there is a conflict 
between Section 1.2-275 of the Virginia Code (1950), as 
amended, and paragraph 10 of the General Conditions (both 
provide procedures)? As long as the transaction in question 
falls within the purview of Article 3 of Chapter 15 of Title 
2.1 (establishing a centralized purchasing system •.. ), the 
bid opening procedure specified in Section 2 .1-275 applies 
regardless of the contrary paragraph of the General Conditions. 

Since Section 2.1-275 contains a specific provision relating to 
the inspection of bid records, the virginia Freedom of In­
formation Act does not apply to reguir~ the Department from 
following any other procedure. 

39. Honorable V. Earl Dickinson, Member, House of Delegates; 
1975-76; p. 66. 

lSI 

It is generally recognized that the law governing a contract is 
usually that in force at the time of its inception. Therefore, 
almost all statutes apply prospectively. In order for the 
contract in question to be affected by the amended statute, it 
must be found to have retrospective application, which is never 
presumed in Virginia. Therefore, the amended statute (Section 
53-67) in the absence of any language therein to indicate 
legislative intent that the statute have such application, must 
be given prospective application only. 

40. Honorable Nathan H. Miller, Member, House of Delegates; 
1975-76; p. 72. 

A general requirement that contracts be awarded to the lowest 
responsible bidder is applicable to both State and local govern­
ment contracts. As to each category of contracts, Chapter 4, 
Title 11 requires the contracting authority to take steps to 
obtain competitive bids. This procedure is required to be 
formal advertising for bids in the case of State contracts, but 
is not so restricted in the case of local governments. 

41. Honorable v. Earl Dickinson, Member, House of Delegates; 
1975-76; p. 69. 

Here, MCV had entered into a contract with Virginia Hospital 
Laundry, Inc., for laundry services. What is the maximum 
number of years for which MCV can sign a legal contract with 
VHL for VHL's laundry service to MCV? Contractual obligations 
of State agencies which run beyond the end of the current 
biennium are contingent upon the continuing appropriation of 
sufficient funds by the General Assembly to allow the agency to 
fulfill its obligations. Aside from the constitutional pre­
requisite of continuing biennual appropriations (See Article X, 
section 7 of Virginia Constitution [1971]), there is no legal 
authority which would limit the number of years for which 
VCU/MCV can sign a legally binding contract with VHL for· 
laundry services. 
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At the expiration of the present MCV/VHL contract, will Section 
53-67 of the virginia Code, as amended (amended subsequent to 
the making of the contract), become effective? Yes (See 
opinion 1975-76; p. 66 supra). 

42. Honorable E. Bruce Harvey, Commonwealth's Attorney for Campbell 
County; 1975-76; p. 63. 

43. 

Constitutional . officers, namely sheriff, treasurer, Common­
wealth's Attorney, Commissioner of revenue and clerk of the 
circuit court, are considered "officers" within the purview of 
Section 16.1-127 of the Virginia Code (1950), as amended, and 
may therefore be required to purchase through a central pur­
chasing aglncy where such an agency is established by the 
county board of supervisors. However, as a past opinion noted 
regarding the school board's ability to judge its needs alone, 
the same principle must apply to constitutional officers; i.e., 
they, and not the county purchasing agent, must be the judges 
of their needs and write the specifications for the materials 
they choose. 

Honorable Gerald L. Baliles; 1977-78; p. 87. 

Does a consulting engineer, when retained by a city, county or 
state agency to design a construction project, have the legal 
prerogative of drafting the specifications, or using any device 
or mechanism, to channel work on the project to a particular 
contractor, or to ensure the use of one specific brand of 
equipment or facility on the project to the exclusion of other 
worthy and well-qualified contractors and suppliers in cases 
where there .are three or more contractors and suppliers 
available to produce the general end result required by the 
agency? No, the archi teet or engineer may reject a proposed 
substitute only if, in his opinion, the proposed substitute is 
not the equal of that specified, considering quality, workman­
ship, economy of operation, and suitability for the purpose 
intended. 

Section 11-23 .1 of the Code, incorporated into public con­
tracts, does vest great discretion in the architect or engineer 
who, in assessing a proposed substitute, is acting in a public 
capacity. As such, he is acting in a fiduciary capacity. 
Courts applying Virginia law have permitted similar quasi­
judicial determinations to be attacked by the contractor only 
on the basis of fraud, malice, bad faith, or that the architect 
or engineer exceeded his authority. 

44. Honorable Dorothy s. McDiarmid, Member, House of Delegates; 
1977-78; p. 90. 

Are school boards exempt from the competitive bidding re­
quirements of Chapter 4, Title 11, of the Virginia Code when no 
State aid is used for a particular building project? In 1975, 
the Attorney General concluded that Section 11-20 and Section 
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11-23, read together,. indicate a legislative intent to require 
that public contracts:be awarded by local governments on the 
basis of competitive bidding. However, that opinion didn • t 
discuss whether the legislative intent also encompassed con­
tracts awarded by school boards. Though Section 11-23 lists 
school boards as public bodies, Section 22-166.12 is relevant, 
because it requires competitive bidding by school boards only 
when State aid funds are expended. Therefore, the legislative 
intent manifested in Section 22-166.12 requiring competitive 
bidding on public contracts awarded by school boards only when 
State aid is expended is controlling. A school board con­
structing a facility without State aid is not required to award 
the contract on the basis of competitive bids. It may, if it 
chooses, utilize the "fixed price design/build" method of 
construction. 

153 

May the State of Virginia, or any department, institution of 
agency thereof, award a public works contract in excess of 
$2,500 under a "fixed price design/build" scheme? No; Section 
11-17 and Section 11-20 require advertising for bids for con­
struction after plans and specifications have been prepared. 
The criteria provided by the owner under the "fixed price 
design/build" procedure cannot be considered the equivalent of 
the detailed plans and specifications as those terms are used 
in the construction industry. Section 11-20 and Section 
33.1-187 provide that public contracts must be awarded to the 
lowest responsible bidder. Under the · "fixed price 
design/build" procedure there is no low b~d. Though Sections 
11-17, 33 .1-185 and 2 .1-449 all contain an exception in an 
emergency situation, absent an emergency, · the "fixed price 
design/build" procedure, may not be used for the state public 
works contracts described in Section 11-17 and Section 
33.1-185. 

45. Honorable Stanley c. Walker, Member, Senate of Virginia; 
1977-78; p. 88. 

Must the Southeastern Public Service Authority of Virginia seek 
competitive bids for a proposed contract with a firm performing 
services as a 11construction manager?" Is a bond required? No, 
to both questions; this public service authority is a govern­
mental body, thereby triggering Section 11-17 of the Virginia 
Code (1950), as amended, requiring competitive bidding for 
certain buildings. However, Section 11-17 applies only to 
contracts exceeding $2,500 for the construction, improvement or 
repair of any building. The same limitations with regard to 
bonds is found in section 11-23. 

Since the contract is not "for construction, improvement or 
repair" of the projected facility and is for personal services 
involving special skills, Section 11-17 does not require com­
petitive bidding and Section 11-23 does not require a bond to 
be provided. 
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However, the public.. contr;.acting body may be subject to othe~ 
restraints. The art~cle·s_; ~:f·· incorporation or by-laws of an 
authority, a city ·charter provision, or the administrative 
procedures for state age11cy ·capital outlay .. projects, may pre­
clude the use of such services, or may require that a contract 
for such services be .awarded only after competitive bidding. 

1- : ., • 

46. Honorable J. stuart Bar.ret; .·.Director, Division of Engineering 
. ~n~ ... Buildings; 1978-79; p •. se.·.:: .. ~ 

" ·""· I• • • 

.··.· poes ... :the . failure. ·.of a bidder. to place its contractor reg­
istration number both on the bid and on the envelope containing 

:.:.the bid·. (required by,~ paragraph 7 .(c) of the General Conditions 
~~~the Cont~act for Capital Outlay Projects) make it necessary 
for;_~ bid to be r~j.ected? No, Section 54-139 of the Virginia 

.... CQ_de :(19SOJ., as autend~d, provides that a con~ractor must "show 
~vide~qe . . 9£ .. -~ ce.r1;.i:.f~cate . ~of . registration before his bid is 
con~'i.cl~;t;ed ... ··~ . 1.hl~ : . .f~qui.t;"e~ent .L.can' t be waived by a state 

" .. ~c;y .... · Tho_ug~ pa;:~graPh· ··7 (c) ~of the General Condition pro­
vi4es -a . metho.d · for . a .. Cc;>P:t+4ctor to use to supply evidence of 
his. ceftificate· Of:~·~egif:i.t;r;ation .(required by Section 54-139) I 

·. this specific .-:1\eth.Qo is.-· ~Qt prescrib~d by statute, thereby 
· making it possible .:;for. a J;>i44er to comply with the statute, 

even when not fully compl:y:i~9 .l!lith ... ~e. provisions in the 
General .. C-onditions.· If the·. deviation from a non-statutory 
requirement.Dr specification does not affect the amount of the 
l?.i:d. or .,i~pune ·:the integrity ··of th~ .. competitive process, it ma: 
·~~. ·9~~.~.1:4ered. ~n info.rmali ty. ~t:te(l,. public~ con~J;acts cC?n~ain 
.p;ovl•~ons wh1ch perm1t the publ1c,body to wa1ve 1nformal1t1tes 
in· ·~~~48 ~·~if tber.e is a finding ~C\.~. to do -so is in the best 

.·. -. inter~!i~ . of . t;.he public body. Fail:~re . to place the contractor 
: ;~ ·r.e§i-$.tr~ation number on both the envelope and the bid does not 
- .' af(~ct ·: 'tl)~ amount of the bid nor :the integrity of the process. 

As ~long as the statutory requirement of furnishing evidence of 
registration is complied with in some manner, the failure to 
write the registration number in both places described in 
paragraph 7 (c) of tile General Conditions is an informality and 
~ay be waived by the State. 

47. Honorable Oliver D. Rudy, Commonwealth's Attorney for Chester­
field County; Chesterfield, Virginia 23832; August 13, 1979. 

Is a contract for the installation of water lines, sewer lines, 
subdivision roads or other .similar site improvement considered 
a "contract for the improvement of real property11 in accordance 
with Section 11-23.5 of the Virginia Code ( 1950), as amended 
(limiting the owner to a retainage of five percent of the 
periodic payments until completion of the project)? Yes, a 
permanent addition to or alteration of real property, its 
structure and appurtenances, which will substantially enhance 
the useful or intrinsic value of the property, constitutes an 
i~provement of real property. The contract for "installatioT­
of water lines or sewer lines or the grading and paving c 
.subdivis~on roads or other similar site improvements whether 
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done singly or in combination 'would constitute improvements to 
real property as cont~la·ted,·by the Act." '"'-; 

,.. ~ I :.:. 

Honorable Vincent F. Callahan, Jr., Member, Bouse of Delegates; 
Marcl:!'_.:·~·s, 1980. .. , .. 

. : .... ~ .. ~- ..... 
Does the Board of :Supervisors ·have the authority ·to adopt a 
reso1ution (January;·.l~_,1 ·1990) ·.which prohibi~ .. the county from 
awarding any contract: ~o. ·any contractor whot··:within the last 
l:.hree years, has been cited for a willful or rep.eateq violation 
of the Federal Occupational Safety and ~e~l19t' ·Act of 1970 
("OSHA" ) or has been cited for a serious ·construction safety 
violation of ·that Act after. having receiv~8 · ~ ·""'arning from a 
county:: inspector; in light ·of Dillon • &. .. Pile ,:.~-~~~-oh limits the 
powers of boards ·of supervisd~ to those_cq~ferr!d expressly or 
by ~e~essary imp;Iicat:io~? .. ~ ~*-~~;.-Ma s~~.~- :~~l~~~nclud~s the 
award1ng of publJ.c ·contx:4ets.~·-.'to the ·low~t ~eiis·J.ble b1dder. 
However,. is a policy·=-:.whi~!!~clli'des .fromf.~-~rition for its 
contracts all tho·se contlt'ilc'tors.· wh~dij: ~fiave ~&.w.r~ied specified 
OSHA violations: a· ·nec~ry. ~ ·lmpl:t.ect:c6Di~Iifmt··of its power 
to award contracts .. tcf:. the::. lb$fest responsible·· bidder? No I if 
such a 'policy wer~. implementearl":t.l)ere wcft1ld be 'a possibility 
that a ~h~er of c.on~~actors•'Wopld 1:)6~ -:excluded from the bidding 
proce·ss ~ woulq be·"'6bes ·who··;;,otlld contribute to a determination 
of the lowest contract price. Such .a ~-po~icy co~ld drastically 
e~fect .. the possibility of obtainincf< .~!~ :~ll·l~wept. respon~iJ:>le 
bJ.dder" and could frustrate the purpo~, ·of~ the~ compet1 tl. ve 

. bidding .r.egui~~ents~ ... ~herefore, th~i;s··~})ol't~1.lttta~t be implied 
from a~y expre_ssl·y .. ogrant~d power t9_·.~e .. "B(t~~ Supervisors. 
However, the cotin-ty can consider the~:··circtimstla~es. of a citation 
in determining til:le responsibility of· lndi Vid\fct"i'~11i.dders and can 
determine whether . prior violations ::Ofiave· '41l~tl!11,.-8~ .bearing upon 
the contractor's. ability to carry out thg~on~;a~t on which he 
is bidding. ·· ·t:- :· 

. ·i~·l' 

In light of the federal preemp~ion of the field 'of occupational 
health and safety requlation·by the adoption of OSHA, and the 
approval of Virginia's State Plan under OSHA with Virginia's 
accompanying enforcement responsibilities, is Fairfax County 
precluded from making compliance with the applicable safety 
standards a condition of the contract? No, under the rule 
cited in Jones v. Rath Packing Company, 430 U. S. 519, (1977), 
the county apparently has not been precluded from making com­
pliance with applicable safety standards a term of the con­
tract. 

49. Mr. H. Douglas Hamner, Jr. , Director, Department of General 
Services; January 15, 1980. 

May the Division of Purchases and Supply delegate to State 
agencies the authority for procurement of printing from com-

:· mercial sources or other State agencies without requisition 
upon the division? No, reading Section 2 .1-458· and Section 
2.1-460 together, it is required that all printing, etcetera, 
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Number 75 
Amelia L. Miclette, Chairperson 
Civil Sen•ict Commission 
One Ashbunon Place 
Boston, Massachusetts 02108 

Dear Ms. Miclette: 

June 16, 1976 

You have asked whether it would be proper to designate a hearing officer 
from the Division "f Hearings Offi~-trs (DHO}, which is for orgnniz.ational 
purposes considered pan of the Executive Office of Administration and 
Finance, to hear appeals arising under G.L. c. 31, §43(b), panicularly v.·here 
the appeal relates to an action taken by the Executive Office of Administra­
tion and Finance. 1 rmd that such a designation is permissible. 

The Civil Service Commission is authorized by recently enacted legisla­
tion to use hearing officers from the Office of Administration and Finance to 
hear appeals arising under G.L. c. 31, §43(b). St. 1975, c. 681 amending G.L. 
c. 7, §4H. 

The propriety of a bearing officer presiding over an appeal of an action 
taken by the same department in which be is employed ss not a conflict or 
interest under G.L. c. 268A, since the hearing officer's performance of 
official duties is not influenced by private financial interests. See 1965 Op. 
Atty. Gen. p. 229 (Chapter 268A is primarily directed toward the conduct of 
officials and employees as affected by purely private financial interests, not 
to the financial interest that an employee bas in public employment as 

-----·-- ··-· .... -
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such).' Stt t~lso, CommonM'tDitla v. Albtrt, 307 Mass. 239, 246 (1940) (ill· 
determining whether municipal officer acted in violation of statute barring 
participation by officer who is .. personally interested." the court must COD· 
strue the words .. personally interested" in a pecuniary or proprietary sense); 
Statt tx. rtL Thomson v. SIDtt Board of Parolt, 342 A.ld 634, 639 (N.H. 
1975). 

Quite apart from Chapter 268A, however, there is a requirement under 
O.L. c. 31, §43(b) that a bearing officer be ••disinterested.''2 The bearing 
officer cannot be considered .. interested'' solely because of the inclusion or 
DIIO v.·ithin the organizational structure of the Office of Administration 
and Finance. Instead, the inquiry must focus on whether the structure you 
describe presents an ''una~eptable risk ofbias." Withrowv.lArkin, 421 U.S. 
35, 54, 95 S. Ct. 1456, 1468 ( 1975). In Withrow, 1 challenge was made to the 
decision or a state medical licensing board which had combined investigative 
and adjudicative functions. The Supreme Court upheld the board's decision 
and distinguished the case from the situations where "experience teaches 
that the probability or actual bias on the part of the judge or decision maker 
is too high," such as where the .. adjudic:ator has a pecuniary interest in the 
outcome" or where ••be has been the target or personal abuse or criticism 
from the pany before him." /d. at 1464. As discussed below, those unique 
situations similarly do not apply here. 

The hearing officer would have no pecuniary interest in the outeome of 
the hearing itself, since it would not have a direct effect on his private 
financial interests. Stt Davis, A dnzinistrativt lAw Tt:rt § J 2.04 (3d. ed. 1972); 
ste also Gibson v. BerrJhi/1, 411 U.S. 564,579 (1973). The Office or Adminis­
tration and Finance does not control the salaries, rating, or_ hiring of the 
bearing officers. The officers all have equal salaries set by the legislature and 
are not .. rated .. ; in ract, they are hired and fired by the Chief Hearing 
Officer, not by the Office or Administration and Finance. Stt O.L. c. 7, §4H. 
An inference that a hearing officer might be indirectly influenced by the fear 
that a decision adverse to the agency could lead to some type of retribution is 
too speculative and uncertain. There is a ••presumption or honesty and 
integrity in those serving as adjudicators ••• " Willarow v. lArkin, supr11 at 
1464. 

AJ!'O, there is no indication that the hearing officer would be the target or 
any abuse or criticism directed at him by 1 party. The fact that the hearing 
officer may know the parties, as a result of working within the same agency, 
does not necessarily mean that he is not "disinterested." The standard Cor 
determining whether the officer is disinterested looks 10 the naturt or the 
prior personal interaction between the officer and the ~rson or pany before 
him. Stt Polict Commissioner of Boston v. Municipal Court of tht Wtst 
Roxbury District, 1975 Mass. Adv. Sb. 2598, 332 N.E. 2d 901 (197S).Irtbe 
circumstances or the prior personal interaction are such that the bearing 

•F11nMI. 1M canatDGt fll Sa. I,S, c 611. wa.ld bt a .. ,.,Of)' ~ "ici l&la • karillp olran allicial Kba. 
•aaclr , ... IICIIfiC ol c. 21UA.IiDCt it •CIIIId br ~ b) ..... s.. ..... G.~ c. 2IUA. p. 

'l'llc rtquarCtMDI ola •ddlnlcmltd pmae• 0 • .•. ila tu ... rcRccli"' ol* COMldvUooal ftlhu ollitipiiU to afai1 ... fi ... U 
n&abh\hcod 111 An 2' fllht Dtdarauos oll.•&htt oltht CoeautvtiOII ol 1M Cot~u•oo.,..h• ... • ,., c.....,..., ., 
.. 11 .. • ltl•w~l~llllftl{llw N'ntlcoa~a Duuvr. It'!- MaMA ... ~ 2S9l210Lll2 N.L:Wt01.90SUt7SJ Suftilart). 
• fair anal aa a fan rnbuul D a bulc rcquirtmtrst ol d• proa:llpara__, bJ 1M U..., S&atD Coaul~~t~e~a .,.,.,._ •· 
Wr&-.tll U.S J, .... tu C1 t&.I*Cit7St-
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officer could be expected to be biased, he is not a "disinterested person." But, 
mere prior acquaintance is insufficient to support 1 contention or biu or 
paniality. Cf. Polict Commfssiontr of Boston, supra. Stt also CommonlWalth 
v. uvtntlaal, 1974 Mass. Adv. Sh. 269, 273, 307 N.E. 2d. 839, 843, (1974) 
(assertion or bias was found insufficient 10 disqualify the adjudicatory offi­
cial where the official was the former teacher or a witness. a fellow member 
of the bar and an acquaintance); Fradt v. Costa, 342 Mass. 5 (1961) (official. 
prior to his appointment, bad made 1 campaign contribution to defendant's 
attorney and was not disqualified). On the other hand, prior involvements 
round to suppvn an assertion of bia) have included a prior acrimonious 
adversary rei a tionship between the hearing officer and an attorney for one or 
the parties in the bearing, Polict Commissiontr of Boston, supra, 197S Mass. 
Adv. Sh. at 2608·09, and a bearing officer's having been ID attorney or 
record for one of the parties. Beaurtgardv. DailtJ, 294 Mass. 3lS,32S (1936). 

I find that the organizational structure you describe does not, on its race, 
present an .. unacceptable risk of bias" and that, therefore, a bearing officer 
from the Executive Office or Administration and Finance may hear appeals 
of actions taken by that office. Obviously, my views are based upon the 
hearing officer's functioning without interference in panicular cases;" ..• we 
should be alen to the possibilities of bias that may lurk in the way panicular 
procedures actually work in practice." Withrow v. L/Jrkin, 111pra 1468. It 
would appear. however, that organizational steps have been taken 10 mini· 
mize the risk of bias., Cf. id. at 1468, n. 20. 

Very truJy yours, 
FRANCIS X. BELLOTTI 

Allomtv G,n,rnl 
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2 GuST K. NEWBERG CoNSTRucnoN Co. v. FAIRFAX 

Affirmed in pan, reversed in pan, and remanded with insnuctions by 
unpublished per curiam opinion. 

COUNSEL 

ARGUED: Jeffrey Gerard Gilmore, WICKWIRE, GAVIN, P.C., 
Vienna. Virginia, for Appellant. Kenneth C. Bass, ill, VENABLE, 
BAETJER AND HOWARD, McLean, Virginia, for Appellees. ON 
BRIEF: Jon M. Wickwire, Shannon J. Williams, WICKWIRE, 
GAVIN, P.C., Vienna. Virginia. for Appellant. Daniel J. Kraftson, 
Michael W. Robinson, VENABLE, BAETJER AND HOWARD, 
McLean, Virginia. for Appellees. 

Unpublished opinions are not binding precedent in this circuiL See 
I.O.P. 36.5 and 36.6. 

OPINION 

PER CURIAM: 

Plaintiff-appellant Gust K. Newberg Construction Company 
("Newberg") instituted this action in the United States District Court 
for the Eastern District of Virginia against defendant-appellee County 
of Fairfax, Virginia ("the County'~. Newberg's complaint stemmed 
from a dispute arising from its renovation of a pollution control plant 
("the Project") operated by the County. The district court granted the 
County's motion to dismiss all claims in Newberg's original com­
plaint except a single fraud claim and, at the close of pre-trial discov­
ery, granted the County's motion for summary judgment on the fraud 
claim. The district court also awarded Rule 11 sanctions against New­
berg and its counsel. Newberg appeals. 

I. 

In June 1983, the County retained Engineering Science Co. (''the 
Engineer'') to design the Project and provide resident engineering ser-
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vices during construction. The contract between the County and the 
Engineer provided: 

The fll"St 6.5% of the final Constructed Value or settlement 
costs attributable to ENGINEER'S negligent acts, enors or 
omission in petformance of this AGREEMENT shall be 
borne by the ENGINEER. The determination as to whether 
such change orders or settlement costs are so attributable to 
ENGINEER shall be made by the Director of Public Works 
or his designee. 

In December 1986, the County awarded the contract for construction 
of the Project ("the Contract") to Newberg, the lowest of six bidders. 

The Contract establishes three administrative levels of decision 
maldng for contractor claims and disputes: (1) evaluation and recom­
mendation by the Engineer, (2) appeals from the Engineer's decisions 
to the Director of the Department of Public Worlcs (''DPW"); and (3) 
appeals to the County Executive or his designee. After commencing 
construction in early 1987, Newberg experienced significant cost 
overmns, delays and other petformance problems which it attributed 
to the County and/or the Engineer. Pursuant to the Contract, Newberg 
presented its various claims to the Engineer for evaluation and recom­
mendation. On numerous occasions, Newberg appealed the Engi­
neer's adverse decisions to the County's Director of DPW. Newberg 
appealed certain adverse decisions of the Director of DPW to the 
County Executive. 

On April 5, 1990, Newberg filed its five count complaint seeking 
declaratory relief. Count I sought a declaration that the administrative 
dispute resolution process used by the County was unconstitutional 
and that Newberg was entitled to rescind the Contract and seek 
quantum meruit damages. Count D sought a declaration that Newberg 
was fraudulently induced to enter into the Contract and that it was 
entitled to rescind the Contract and seek quantum meruit damages. 
Count m sought a declaration that Newberg was entitled to rescind 
the Contract because "cardinal changes" to the Contract had been uni­
laterally imposed and that Newberg was entitled to quantum meruit 
damages. Count IV sought a declaration that Newberg was entitled to 
rescind the Contract because the contract between the Engineer and 
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the County was illegal and against public policy and that Newberg 
was entitled to damages. Count V sought a declaration that Newberg 
was entitled to reformation and damages on the ground of fraud. 

The district coun dismissed Counts I, m, IV, and V pursuant to the 
County's Rule 12(b)(6) motion. The district coun ruled that Newberg 
was required to fll'St exhaust administrative remedies before filing suit 
and that the decision makers appointed by the County satisfied the 
"disinterested person" standard envisioned by the Virginia Procure­
ment Act, Va. Code Ann. § 11-71 (1989) ("the Procurement Act"). 

Newberg sought and was granted leave to amend its complaint. 
Newberg's amended complaint incorporated Count n and added 
Counts VI and VII. Count VI was a request for a declaration that the 
dispute resolution process be found unconstitutional and the Contract 
subject to rescission. This count contained factual allegations regard­
ing Newberg's attempts to exhaust administrative remedies and the 
relationship between the County and the Engineer. Count VD reas­
sened Newberg's request for a declaration that it be entitled to rescind 
the Contract with the County on the grounds of ''cardinal changes." 
This count also contained allegations of Newberg's attempts to 
exhaust administrative remedies. The district coun granted the Coun­
ty's motion to dismiss the amended complaint on the ground that 
Counts VI and Vll raised no new legal or factual considerations. The 
County then moved for summary judgment on the fraud claim con­
tained in Count n, the sole remaining cause of action. The district 
coun granted this motion fmding that there was no genuine issue of 
material fact and that Newberg would be unable to produce evidence 
at trial sufficient to create a jury question on the fraud claim. The 
County sought sanctions under Rule 11 against Newberg and its coun­
sel for filing the amended complaint, and the district court granted the 
motion awarding the County $7 ,350.00. 

This appeal presents the following issues: ( 1) whether the district 
coun erred in granting the County's motion to dismiss Counts I, m, 

· IV and V for failure to state a claim upon which relief can be granted; 
(2) whether the district coun erred in granting the County's motion 
for summary judgment on Count D, the fraudulent inducement claim; 
and (3) whether the district coun erred in awarding Rule 11 sanctions 
against N~berg and its counsel. 
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n. 
The district court granted the County's Rule 12(b)(6) motion to dis­

miss Counts t m. IV, and V, fmding that Newberg failed to exhaust 
its administrative remedies as required by the Contract. We agree. It 
is undisputed that Article 7 .4.2 of the Contract provides that "[a] patty 
may not institute legal proceedings until all administrative remedies 
as set forth herein or as required by the ordinances or resolutions of 
Fairfax County have been exhausted." The County's Purchasing Res­
olution also specifically provides that "[n]o bidder, offeror, potential 
bidder or offeror, or contractor shall institute any legal action until all 
administrative remedies available under this Article have been 
exhausted and until statutory requirements have been mel" Further­
more, Virginia's Procurement Act unequivocally requires that once 
administrative procedures are invoked by a contractor, they "shall be 
exhausted prior to instituting legal action concerning the same pro­
curement transaction unless the public body agrees otherwise." Va. 
Code§ ll-70.F. (1989). Given the clear language of the Contract, the 
County's Purcha~ing Resolution, and the Procurement Act, we find 
that the district coun acted properly in requiring that Newberg 
exhaust it~ administrative remedies prior to seeking judicial interven­
tion in this dispute. 

m. 

We now consider whether the qualitative nature of the available 
administrative remedies is consistent with the Procurement Act's 
mandate tha~ if a public body establishes an administrative appeals 
procedure, "[s]uch administrative procedure shall provide for a hear­
ing before a disinterested person or panel." Va. Code Ann. § 11·71 
(1989) (emphasis added). The County, pursuant to this enabling lan­
guage, established an administrative appeals process and is bound by 
this requirement of a "disinterested person or panel." While we do not 
accept Newberg's suggestion that any County employee serving as an 
administrative hearing officer is per se interested because of his duty 
to protect the public purse, we cannot accept the converse argument 
that any County employee setving as an administrative hearing officer 
would satisfy the "disinterested person" standard. We are troubled by 
the fact that the Contract between Newberg and the County includes 
an unusual indemnity provision which makes the Engineer liable for 
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costs incurred by the County as a result of design related change 
orders and claims assened by the conttactor.1 Even more troubling 
than the existence of this indemnity provision is one key fact: It is the 
Engineer, who must indemnify the County for costs incurred as a 
result of change orders and claims assened by the contractor. It is the 
same Engineer who is charged with the responsibility for making an 
initial evaluation and reCommendation regarding these very items. 
Oearly, the 6.5% indemnity provision creates peiVerse incentives for 
the Engineer to shift the cost of errors and omissions to Newberg, the 
contractor, rather than absorbing the cost of such design flaws up to 
the 6.5% limit. We are also bothered by the fact that no less than five 
different persons have served as hearing officers in what is a very 
confused administrative process. 2 While we specifically refrain from 
ruling on whethe.r any of the hearing officers in this case were in fact 
"interested" in violation of the Procurement Act's mandate, we find 
that, in the future, controversy can best be avoided by appointment of 
new hearing officers who ( 1) are not employees of the County, (2) are 
completely independent of the parties, and (3) are knowledgeable of 
the construction business. 

IV. 

We now tum our attention to whether the district court ened in 
granting the County's motion for summary judgment on Count ll, the 

'This potential liability of the Engineer is capped at 6.5% of the ''final 
Consnucted Value" of the project. 
~e administrative process established to deal with disputes between 

Newberg and the County is quite cumbersome. Newberg, on many occa­
sions, appealed the Engineer's adverse decisions to Mr. di Zerega, the Direc­
tor of DPW, pursuant to Section 7.4.1 of the Contract and tbe County's 
Purchase Resolution. Newberg regularly appealed adverse decisions ren­
dered by Mr. di Zerega to J. Hamihon Lambert, the County Executive, pur­
suant to Section 7 .4.2 of the Contract. Mr. Lamben unifonnly refened such 
appeals to his designee, Mr. Kent, the Deputy County Executive for Plan­
ning & Development, or his successor, Mr. Anthony Griffm, pursuant to 
Section 7 .4.2. For a brief time period when the position of Deputy County 
Executive for Planning & Development was vacant, Mr. Lamben designated 
Mr. Stan King, Deputy County Executive for Public Safety, as a bearing 
officer for Newberg's claims and appeals. 
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fraudulent inducement claim. After considering the applicable law 
and the facts of this case, we find· that the district court was correct 
in granting the County's summary judgment motion. 

It is settled under Virginia law that the elements of actual fraud are: 
"(1) a false representation, (2) of a material fact, (3) made intention­
ally and knowingly, (4) with intent to mislead, (5) reliance by the 
pany misled, and (6) resulting damage to the party misled." Winn v. 
Aleda Constr. Co., 227 Va. 304, 308, 315 S.E.2d 193, 195 (1984). 
Furthermore, the pany charging fraud must establish fraud by "clear, 
cogent and convincing evidence.'.' Patrick v. Summers, 235 Va. 452, 
454, 369 S.E.2d 162, 164 (1988). Thus, in response to the County's 
motion for summary judgment, Newberg bore the burden of adducing 
sufficient evidence which would allow a fact-finder to conclude by 
clear and convincing evidence that the County perpetrated fraud. See, 
e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252-56 (1986). 

Newberg's claim of fraud is predicated upon three alleged nondis­
closures by the County: ( 1) failure to disclose that the Engineer was 
biased; (2) failure to disclose that the ·plans and specifications were 
deficient and that the County knew this to be the case; and (3) failure 
by the County to disclose that it knew at the time it entered into the 
ContraCt that it would not accept "equal" products in accordance with 
the Procurement Act. As the district coun properly concluded, none 
of these allegations was supponed by evidence sufficient to defeat the 
County's motion for summary judgmenl First, Newberg's allegation 
regarding failure to disclose a biased Engineer is based entirely on the 
fact that the County's contract with the Engineer contained an indem· 
nification clause making the Engineer liable for cenain errors and 
omissions. Newberg, however, knew prior to submission of its bid on 
November 13, 1986 that the County had a contract with the Engineer. 
Newberg not only failed to ask for a copy of this contract prior to sub­
mitting its bid, but it could have obtained, as it ultimately did, a copy 
under the Virginia Freedom of Information Act. Newberg's failure to 
obtain what was publicly available information cannot be the basis of 
a claim for fraudulent inducement. Second, Newberg has failed to 
offer sufficient evidence to create a genuine issue of fact with regard 
to its claim that the County failed to disclose that the plans for the 
Project were deficient. The County has never conceded that the plans 
for the Project are in fact deficient, and, even if one assumed material 
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deficiencies, Newberg still bears the b~den of coming forward with 
clear and convincing evidence that the County knew the plans were 
defi~ienL .As the dis~ct court correctly concluded, Newberg has not 
earned thts burden. F1nally, Newberg has offered no evidence that the 
County has failed to accept products that it has deemed equal, nor any 
evidence that the County intended, at the time the Contract was 
entered into, to promise that it would accept equal products while 
intending never to do so. Given the shortcomings of Newberg's fac­
tual allegations and the clear and convincing standard by which they 
must be meac;ured, we find that the district court properly granted the 
County" s motion for summary judgment on the fraudulent inducement 
claim. 

V. 

Following the entry of summary judgment and the dismissal of 
Newberg"s amended complaint, the district court granted the Coun­
ty's motion for Rule 11 sanctions and awarded the County $7,350.00 
to cover the coste; of opposing Newberg's amended complainL New­
berg contends that this award of sanctions constitutes an abuse of dis­
cretion by the district court. We agree and therefore reverse the 
district court· s award of such sanctions. 

It is understood that there is no violation of Rule 11 if the attorney 
signing the pleading, motion or other paper undertakes a reasonable 
inquiry of the factc; and law and does not flle the document for an 
improper purpose. EaSf»Jay Constr. Corp. v. City of New York, 762 
F.2d 243, 254 (2d Cir. 1985). Rule 11 is not intended to "stifle the 
enthusiasm or chill the creativity that is the very lifeblood of the law." 
Id. In Newberg's amended complaint, it asserted several new factual 
allegations dealing with an alleged ']oint defense" ammgement 
between the County and the Engineer. Specifically, Newberg alleged 
that the County's counsel was engaged in improper ex parte meetings 
with various hearing officers in order to discuss the merits of the case, 
and at the same time the County was defending the integrity of the 
administrative prOcedures being challenged before the coun. Without 
making any factual fmdings as to the validity of these allegations, the 
district court found that the amended complaint was "nothing more 
than a recast version of the original complaint" containing "miJTor 
images of the counts the coun had already dismissed [in the original 
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complaint]." We disagree and fmd that these allegations, especially in 
light of Newberg's claim of a biased review process, were of poten­
tially great significance to its claims for relief. We find that the dis­
trict coun abused its discretion in levying sanctions against Newberg 
and its counsel without any finding that Newberg's allegations of 
improper ex pane communications were made in bad faith. 

The appellant's motion to supplement the record, and the appel­
lee's motion to strike portions of the joint appendix and the reply brief 
are denied. For the foregoing reasons, we affirm in part, reverse in 
part and remand for proceedings consistent with this opinion. 

AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED WITH INSTRUCTIONS 
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. . 

IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

GUST K. NEWBERG CONSTRUCTION ) 
co., ) 

) 
Plaintiff, ) 

) 
v. ) CIVIL ACTION NO. 90-470-A 

) 
THE COUNTY OF FAIRFAX, ) 

et al., ) 
) 

Defendants. ) 

MEMORANDUM OPINION 

This action is before the court on remand from the 

United States Court of Appeals for the Fourth Circuit (Nos. 90- '· 

2463, 2513, August 15, 1991). 

The plaintiff has filed a motion entitled Motion for 

Summary Enforcement of Mandate. In it the plaintiff asserts that 

Counts VI and VII of the amended complaint are still viable; and 

that the court should condition their dismissal on the meeting by 

the County of Fairfax of the conditions suggested in Section III 

of the opinion of the Court of Appeals. 

The County has requested the· court to pursue the matter 

of sanctions by making specific factual findings or an 

evidentiary hearing, or both. 

Both motions will be denied. As to the plaintiff's 

motion, the court does not agree that Counts VI and VII of the 

amended complaint are still viable. The Court of Appeals took 
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no action on Counts VI and VII, and the dismissal of those counts 

by this court is the law of the case. The suggestion of the 

Court of Appeals on what it termed the "qualitative nature" of 

the administrative remedies required of the plaintiff is just 

that - a suggestion. The trial court was qiven no direction on 

remand on that issue; and the court is unwilling to treat the 

suggestion as controlling as to the disposition of Counts VI and 

VII. 

As to the defendants' motion to revisit the question 

of sanctions, this court does not read the opinion of the Court 

of Appeals as leaving the question of sanctions an open one. The 

Court of Appeals squarely held, on the basis of a record that was 

before this court and the Court of Appeals, that the trial 

court's award of sanctions because the amende~ complaint was a 

"mirror image of the counts ••• already dismissed" was an abuse 

of discretion. This court did not find bad faith on the plain­

tiff's part, and neither, on the same record, did the Court of 

Appeals. The court is unwilling to reopen this issue. 

Alexandria, Virginia 
September 23rd, 1991 

Un1ted 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

Plaintiff, 

v. 

BOARD OF SUPERVISORS, 
FAIRFAX COUNTY, VIRGINIA 

Defendants. 

) 
) 
) 
) 
) 
) 
) At Law No. 105733 
) 
) 
) 
) 
) __________________________________ ) 

PLAINTIFF'S OPPOSITION TO DEFENDANTS' 
PLEA IN BAR TO AMENDED MOTION FOR JUDGMENT 

Plaintiff, W.M. Schlosser Company, Inc. ("Schlosser"), by 

counsel, for its Opposition to the Plea in Bar to the Amended 

Motion for Judgment filed by Defendant, The Board of Supervisors 

of Fairfax County, Virginia ("Fairfax County"), respectfully 

states as follows: 

COUNTS I THROUGH IV 
(Fraud, Constructive Fraud, Fraud 

in the Inducement, and Quantum Meruit) 

1. Defendants' Plea in Bar is simply a game of semantics. 

Plaintiff's Amended Motion for Judgment clarifies the relief 

sought by Plaintiff in Counts I through IV. 1 Each of these 

Counts seeks the Court to rescind (i.e. make void and 

1 The Amended Motion for Judgment to which Plaintiff refers 
was attached to and filed with Plaintiff's Revised Motion for 
Leave to Amend Motion for Judgment and which the Court granted 
leave to file by its ruling dated October 22, 1991. For 
reference purposes, this Amended Motion for Judgment is attached 
hereto as Exhibit A. 
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unenforceable) the Phase I severable portion of Schlosser's 

Contract, based on the County's actual fraud, constructive 

fraud, fraud in the inducement and material breaches of 

contract; permitting Schlosser to recover money damages, neff 

the Contract n for the reasonable value of the work performed 

under the alternative theory of quantum meruit. This is 

essentially summarized in paragraphs 41, 42 and 43 of the 

Amended Motion for Judgment, which state: 

41. This action is based on the alternative 
theory of quantum meruit and stems from the 
County's actual fraud, constructive fraud, 
and fraud in the inducement, as well as the 
County's material breaches, with respect to 
the severable Phase I portion of the 
Contract and the formation thereof. 

42. As a result of the County's actual fraud, 
constructive fraud and fraud in the 
inducement, and the County's material 
breaches, with respect to the severable 
Phase I portion of the Contract and the 
formation thereof, during Phase I of the 
Contract, Schlosser was required by the 
County to perform work and incur costs. 
Despite request, Schlosser remains unpaid 
for the reasonable value of such work and 
costs in an amount totalling $1,179,028. 

43. The County is liable to Schlosser for the 
unpaid reasonable value of such work and 
costs in guantum meruit. 

2. As recognized by the United States Court of Appeals 

for the Fourth Circuit, where there are facts and circumstances 

giving rise to a material breach of contract: 

[I] t is an accepted principle of contract 
law, often applied in the case of 
construction contracts, that the promisee 
upon breach has the option to forego any 
suit on the contract and claim only the 
reasonable value of his performance [under 
guantum meruit]. 

- 2 -
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United States f/u/b Coastal Steel Erectors v. Algernon Blair, 

Inc., 479 F.2d 638, 640-41 (1943). 

3. Likewise, the Virginia Supreme Court has recognized: 

It is a general rule of law that he who 
gains the labor • • • of another must make 
reasonable compensation for the same. 
Hence, when one furnishes labor to another 
under a contract which, ••• is void and of 
no effect, he may recover the value of his 
services on a quantum meruit. 

I 

Marine Dev. Corp. v. Rodak, 300 S.E.2d 763, 765 (Va. 1983) 

citing: Hendrickson v. Meredith, 161 va. 193-198, 170 S.E. 602, 

604 (1933). 

4. In the instant case, the Phase I severable portion of 

the parties' Contract is rendered unenforceable and void because 

of the Defendant's fraud, constructive fraud, fraud in the 

inducement and material breaches of contract, as alleged in the 

Amended Motion for Judgment. In such cases, the law creates an 

"implied in law" contract and permits recovery of compensation 

for the reasonable value of work performed under quantum meruit. 

See, Hendrickson v. Meredith, 161 va. 193, 170 S.E. 602 (1933). 

5. To argue, as Defendant does, that the instant case 

sounds in tort and requires an equitable remedy, ignores the 

fact that the relief sought by Plaintiff is for recovery of a 

money judgment under quantum meruit. (See, Amended Motion for 

Judgment pp 29, 34, 39, 41, 42 and 43). Recovery under guantum 

meruit is a legal remedy; not an equitable remedy. See, ~, 

Mass Transit Administration v. Granite Construction Co., 471 

A.2d 1121, 1126 (Md. App. 1984) ("Although quasi-contract is 

often described as 'equitable' • it is clear that the action 

- 3 -

643 



• I 

is at law and the relief given is a simple money judgment.") 

In this case, although Plaintiff has alleged fraud, constructive 

fraud and fraud in the inducement as the basis for rendering the 

Phase I severable portion of the Contract void and 

unenforceable, the money damages Plaintiff seeks are for the 

reasonable value of the work performed based on quantum meruit. 

Further, the Virginia Supreme Court has recognized that 

rescission is a peculiar "contract remedy" for which fraud may 

be justification. George Robberecht Seafood v. Maitland Bros. 

Co., 220 va. 109, 259 S.E.2d 682, 683 (1979); see also, 

Bergmueller v. Minnick, 383 S.E.2d 722, 725 (Va. 1989) 

(constructive fraud is ground for rescission of a contract). 

Clearly, when a suit is in contract, the Doctrine of Soverign 

Immunity does not apply. Stuart v. Smith Courtney Co., 123 va. 

231, 96 S.E. 241, 242 (1918). Thus, contrary to the Defendants' 

arguments, Plaintiff's action is not in tort, is not barred by 

the Doctrine of Sovereign Immunity, and is not seeking an 

equitable remedy. 

6. To the extent, however, this Court decides Plaintiff's 

Amended Motion for Judgment does seek "equitable relief," then 

pursuant to Virginia Code Section 8.01-270 -- Transfer of Cases 

from One Side of Court to Other -- Plaintiff requests, in the 

alternative, that the Court sever that part of the Complaint 

seeking equitable relief and transfer it to the other side of 

the Court for simultaneous proceedings against the Defendant 

under Plaintiff's alternative theories of recovery. This code 

section expressly precludes dismissal of an action where a case 

- 4 -
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is allegedly brought on the wrong side of the Court. 

COUNT V 
(Breach of Contract) 

7. In the alternative, Defendant has also argued that 

Counts I through IV as well as Count V of Plaintiff's Amended 

Motion for Judgment must be dismissed because, "this Court's 

jurisdiction is based solely on va. Code 1 11-71 (1989) of the 

Virginia Public Procurement Act." This argument too, is without 

merit. It is also based on erroneous readings of unpublished 

court decisions. 

8. Contrary to Defendants' contention, va. Code 1 11-71 

~ (1989) does not create this Court's jurisdiction. va. Code I 

11-71 simply creates the optional power for a public body to 

establish an administrative appeal procedure for hearing 

protests from decisions on disputes arising during the 

performance of a contract. 2 Further, although this Code Section 

entitles a party to judicial review of such an administrative 

decision, it in no way limits the legal theories of recovery in 

a contract action involving a public body. 

9. The fact that Schlosser's original claim did not 

contain arguments on the legal theories of breach of contract 

and quantum meruit should in no way preclude Schlosser from 

making these arguments. Indeed, the facts relating to the 

County's fraudulent conduct and material breaches of contract 

2 va. Code I ll-71A reads, "a public body may .establish an 
administrative procedure for hearing protests • • • from 
decisions on disputes arising during the performance of a 
Contract •••• " [Emphasis added]. 

- 5 -
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were not even discovered until long after the claim was 

submitted. Once these facts were discovered, however, they were 

addressed at the administrative appeal hearing and exhibits in 

support thereof were submitted at the hearing. 

10. Further, even the administrative appeal procedure 

contained in Article 7.4 of the parties' Contract, is qualified 

by Article 7.6.1 of the Contract which expressly states: 

The duties and obligations imposed by the 
Contract documents and the rights and remedies 
available thereunder shall be in addition to 
and not a limitation of any duties, 
obligations, rights and remedies otherwise 
imposed or available by law, not inconsistent 
with the Contract documents. 

11. Clearly, this "rights and remedies" clause of the 

Contract contemplates a possible breach of Contract action or, 

as in this case, an action under the alternative theory of 

quantum meruit. Indeed, Article 7.6.3 of the Contract expressly 

states that the Contractor agrees he can be adequately 

compensated by money damages for any "breach of the Contract" by 

the Owner. 

12. In addition, Article 7. 4 of the Contract addresses 

only disputes relating to the performance of the work, as 

opposed to the formation of the Contract. However, all rights 

and remedies with respect to disputes concerning the formation 

of the Contract are expressly reserved under Article 7. 6 .1. 

Accordingly, Counts I through IV as well as Count v of 

Plaintiff's Amended Motion for Judgment are properly before this 

Court and suitable for trial on the facts. 

- 6 -
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COUNT VI 
(Administrative Decision Review) 

13. With respect to Count VI of the Amended Motion for 

Judgment, in the event the Court finds the severable Phase I 

portion of the Contract void and unenforceable due to the 

County's fraud, constructive fraud, fraud in the inducement 

and/or the County's material breaches of Contract, then a de 

novo type hearing is clearly appropriate. To this end, Virginia 

Code I 11-70E provides that, "A contractor may bring an action 

involving a contract dispute with a public body in the 

appropriate circuit court." 

14. Likewise, and in the alternative, in the event the 

Court finds the administrative appeal procedure set forth in 

Article 7.4 of the Contract to be void and unenforceable, 

because it fails to comply with Va. Code I 11-71 in that it does 

not provide for a hearing before a "disinterested person or 

panel," then a de novo type review is also appropriate. In this 

regard, Schlosser has always maintained that a hearing before a 

County employee, as was required in this case, is not a hearing 

before a "disinterested person or panel" as contemplated by Va. 

Code S 11-71. (See, Amended Motion for Judgment pp 52, 53 and 

54; see also, Plaintiff's Opposition to Defendant's Demurrer to 

Count VI of the Amended Motion for Judgment). 

15. If, however, the Court determines that the Phase I 

severable portion of the Contract should not be rescinded and/ 

or the administrative appeal procedure in Article 7.4 is 

adequate and enforceable as a matter of law, then the Court must 
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determine whether Schlosser has exhausted the administrative 

appeal procedure. On this issue, Schlosser contends that it has 

exhausted the administrative appeal procedure, with the final 

step in the procedure being the hearing that was conducted 

before Mr. Kramer. Legal action is now appropriate. In this 

regard, Virginia Code 1 11-70F provides: 

A • • • contractor need not utilize admin­
istrative procedures meeting the standards of 
I 11-71 of this Code, if available, but if 
those procedures are invoked by the • • • 
contractor, the procedures shall be exhausted 
trior to institutin~ legal action concerning 

he same procuremen transaction" unless the 
public body agrees otherwise. 

16. For the aforegoing reasons, the Court must deny 

Defendants' Plea in Bar. 

Respectfully submitted, 

W.M. SCHLOSSER COMPANY, INC. 

20036 

Counsel for Plaintiff 

Dated : _ ...... tL-· .... 2:::...::0~· -..:tj;..:z,;;..._ __ 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of Plaintiff's Opposition to 

Defendants' Plea in Bar was 

prepaid this 

following: 

?;at/!& day 

Dennis Bates, Esq. 
Senior Assistant County Attorney 
4100 Chain Bridge Road 
Fairfax, va. 22030 
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via first-class, postage 

1992, to the 



Plaintiff's Opposition to Defendants' 
Plea in Bar to Amended Motion 
for Judgment - Exhibit A 
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V I R G I H I A: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 
2400 51st Place 
Hyattsville, Maryland 20781, 

Plaintiff, 

v. 

BOARD OF SUPERVISORS, 
fAIRFAX COUNTY, VIRGINIA 
10700 Page Avenue 
Fairfax, Virginia 22030 

.Serve: 

Fairfax County Attorney's Office 
Massey Building 
4100 Chain Bridge Road 
Fairfax, Virginia 22030, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) At Law Ho. 105733 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________________ ) 

AMENDED MOTION FOR JUDGMENT 

Plaintiff, W.M. Schlosser Company, Inc. ("Schlosser"), 

respectfully moves this Court for judgment against Defendant, 

Board of Supervisors, Fairfax County, Virginia ("County" and/or 

"Owner"), and as grounds therefore, respectfully states as 

follows: 

~BE PARTIES 

1. Plaintiff, W.M. Schlosser Company, Inc. is a general 

contractor in the construction industry with its principal place 

of business located at 2400 51st Place, Hyattsville, Jllaryland 

20781. 

2. Defendant is the Board of Supervisors for Fairfax 

651 
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County, Virginia. 

3. This Court has jurisdiction pursuant to the provisions 

of va. Code I 8.01-328.1, 11 11-70 and 11-71, and I 15.1-508. 

FACTUAL BACKGROUND 

4. In or about July 1986, the County solicited bids for 

the performance of certain construction work relating to the 

renovation of the Old Courthouse, located in Fairfax County, 

Virginia (hereinafter the "Project"). The bid documents 

included, among other things, various drawings, specifications 

and addenda setting forth the work to be performed (collectively 

referred to as the "bid documents"). The Using Agency intended 

fo: the Project was the Fairfax County Juvenile and Domestic 

~elations District Court. 

5. In or about August 1986, bids were submitted for the 

work to be performed as set forth in the bid documents. By 

memorandum dated August 26, 1986, the Fairfax County Juvenile 

and Domestic Relations District Court recommended that 

Schlosser, as the lowest bidder, be accepted for the Old 

Courthouse construction renovation. Likewise, by memorandum 

dated August 28, 1986, Fairfax County Department of Public 

Works, Project Management Division, concurred and recommended 

the award of the Contract to Schlosser as the lowest responsible 

bidder. Schlosser's bid price was $5,485,000. The undisclosed 

County estimate totalled $6,069,840. 

6. On or about September 3, 1986, Schlosser was awarded 

the Contract (Contract No. CN-61154) for the renovation of the 
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Old Courthouse (Project No. 009149). Schlosser'• Contract 

amount totalled $5,485,000. A copy of the owner/Contractor 

Agreement ("Agreement") and the General Conditions to the 

Contract ("General Conditions•), both of which form part of the 

Contract, are attached to the original Motion for Judgment as 

Exhibit A and are incorporated by reference herein. 

7. Pursuant to Article 4 of the Agreement, both the 

County and Schlosser agreed that, •time was of the essence. • 

Schlosser was required to achieve substantial completion within 

1, 065 calendar days from the date of the Notice to Proceed. 

~urther, the Contract was to be performed in two phases and 

while work was proceeding in Phase I, Phase II was to remain 

occupied. As required by the Contract, Phase I was to be 

complete one year and eleven months after the Notice to Proceed 

and Phase I I was to be complete two years and eleven months 

afte.t the Notice to Proceed. The Notice to Proceed date was 

established by the County as November 17, 1986. 

8. During Phase I of the work, Schlosser's Contract 

performance was significantly suspended and disrupted by the 

County due to design defects and differing conditions which the 

County knew or should have known existed. As a result, 

Schlosser's Phase I Contract performance was extended 259 

~alendar days and Schlosser suffered significant additional 

costs and damages for which Schlosser submitted a claim in the 

amount of $1,179,028. The suspensions and disruptions were 

primarily attributable to: (1) electrical design defects; (2) a 

design defect with respect to the second floor Domestic 
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Relations space; and (3) a structural design defect in the grand 

stair area of the Project. 

(1). Electrical Design Defects 

9. The original · electrical design for the Project 

contemplated running two different power current• to the Project 

at the same time. The existing current was a 120/208 service, 

which was needed to continue providing power to the occupied 

area of Phase II, during Phase I construction. The new power 

current was to be a 277/480 service and was to feed the Phase I 

~reas first and eventually feed the Phase II area. 

10. After Schlosser's Contract was awarded, Virginia 

Electric Power Company ("Vepco") advised they would not provide 

t\~o different power services to the Project; indicating they 

never would have approved two services to the same building. 

Vepco' s refusal to provide two services to the Project at the 

same time prevented bringing the new 277/480 electrical 1ervice 

to Phase I, while continuing the existing 120/208 electrical 

service to the Phase II occupied area. The County knew or 

should have known of this inherent design defect at the time 

bids were solicited and prior to the award of Schlosser's 

Contract. By itself, this design defect significantly suspended 

and disrupted the performance of critical electrical work. 

11. Thereafter, when Schlosser began excavation work in 

the Phase I electrical/mechanical area, which was required to 

install a new electrical duct bank, Schlosser encountered 

existing electrical lines and gas lines that were not properly 
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located on the Contract drawings. When these existing utilities 

were discovered, all excavation work had to stop until the 

existing power lines were de-energized. Such de-energization, 

however, entailed de-energizing the existing Vepco transformer 

which was currently serving the Phase II occupied area of the 

Project. Since power had to continue being provided to the 

Phase II area of the Project, to resolve the problem required 

relocation of the existing Vepco transformer by installing a 

temporary transformer outside the Project. This permitted 

continued electrical service to the Phase II occupied area and 

allowed de-energization of the existing Vepco transformer, 

necessary to perform the excavation work in the electrical/ 

mechanical area of the project. 

12. The County had undisclosed superior knowledge of these 

potential problems with the Project's electrical design as early 

as 198~. By memorandum dated May 7, 1984, copied to Vincent M. 

Picciano, Director of Juvenile Court Services, the County 

advised that the existing Vepco transformer on the Project would 

require relocation. A copy of this memorandum is attached to 

the original Motion for Judgment as Exhibit B and is 

incorporated by reference herein. In addition, by memorandum 

dated October 19, 1984, the architect advised the County of the 

need to locate existing buried utilities in the new 

electrical/mechanical area of the Project because the existing 

information was inadequate. This memorandum indicated that an 

accurate site plan should be provided in order to minimize the 

potential for construction phase delays and additional costs. A 
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rcopy of this memorandum is attached to the original Motion for 

Judgment as Exhibit c and is incorporated by reference herein. 

13. Despite the County's superior knowledge with respect 

to these potential problems, the Contract drawings and 

specifications (the •contract documents•) did not contemplate 

relocation of the existing Vepco transformer nor did they ahow 

the proper location of the existing buried utilities. Instead, 

they affirmatively misrepresented information which the County 

knew or should have known was false and;or misleading. 

14. In addition to this misleading information, the County 

.also knew or should have known that the electrical design 

reflected in the Contract documents was inadequate, defective 

and incomplete. The electrical design was based on 1981 Code 

requirements and not the 1984 Code requirements, which existed 

at the time the Project was bid and the Contract was awarded. 

Further, the electrical design failed to provide power to the 

new mechanical equipment for the Project and the electrical 

design was inadequate for the County's existing equipment that 

was to be re-used after the renovation was complete. 

15. The Owner knew or should have known of these 

electrical design deficiencies prior to the award of Schlosser's 

Contract in 1986. The electrical design reflected in 

Schlosser's Contract documents was based on a 1981 design and 

was never updated prior to the bid solicitation in 1986, 

although the other aspects of the Project's design were updated. 

As a result of all of the above discussed undisclosed electrical 

design defects, critical electrical work in Phase I of the 
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Project was suspended and disrupted at least seven months. 

(2). The Domestic Relations Space Design Defect 

16. Phase I of the Project included renovation of the 

large Domestic Relations area on the second floor of the 

Courthouse. Schlosser was proceeding with work in this area 

when, on June 22, 1987, the County issued Schlosser a suspension 

of work notice. In its notice, the County advised Schlosser 

that the Using Agency had requested changes in the office 

layout. The Using Agency was the Fairfax County Juvenile and 

Domestic Relations District Court. 

17. Prior to the County's solicitation of bids for the 

Project and the award of Schlosser's Contract, the County was 

well aware that the design of the Domestic Relations apace 

required changes. These changes stemmed from a change in the 

Vlrginia Code which shifted responsibility for the child support 

collection system. By memorandum dated December 2, 1986, 

Vincent M. Picciano, Director of Court Services, Juvenile Court 

confirmed that these changes had been requested before the final 

plans were prepared for bidding. As stated in the memo: 

At that time (i.e. before issuance of plans 
for bidding), in oraer to expedite the bidding 
process, the Court was asked to table any 
further changes in the design until the final 
plans were contracted on. After the Contract 
was awarded, we would then be able to submit 
our proposals as change orders. We are now 
doing so. 

A copy of this memorandum is attached to the original Motion for 

Judgment as Exhibit D and is incorporated by reference herein. 
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18. In soliciting bids and awarding Schlosaer' a Contract 

based on the Contract drawings in question, the County 

affirmatively misrepresented the construction work required in 

the Domestic Relations area of the Project and the fact that the 

design for this area was suitable and complete. The County knew 

the design was defective due to Code changes and, undisclosed to 

Schlosser, the County did not intend to correct the known design 

defect until after Schlosser's Contract was awarded. 

19. After Schlosser's work in the Domestic Relations area 

was suspended on June 22, 1987, it was not until April 8, 1988, 

.. that Schlosser eventually received a change directive for the 

design revisions to this area. As a result, Schlosser's 

pe:fcrmance of work in this critical area of the Project was 

suspended and disrupted for a period of 290 calendar days. This 

suspension also impacted critical follow-on work for the 

mechanical mezzanine area, located above the Domestic Relations 

space. 

(3). The Grand Stair Area Structural Design Defect 

20. On October 19, 1988, Schlosser suspended all work in 

the Phase I Grand Stair area of the Project due to an 

undisclosed structural defect which rendered the area unsafe and 

subject to the danger o~ potential collapse. Prior to this 

date, the County knew but failed to disclose to Schlosser the 

serious nature of this structural defect and the imminent danger 

which it presented. Indeed, the County and/or the County's 

architect knew or should have known of this existing structural 
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defect as early as May 1981, when the architect inspected the 

Project to verify the accuracy of existing construction plans. 

Further, by transmittal dated November 11, 1986, the County was 

provided structural design drawings for the Project dating back 

to 1928. A copy of this ·transmittal is attached to the original 

Motion for Judgment as Exhibit E and ia incorporated by 

reference herein. Although subsequently requested, these 

drawings were never provided to Schlosser. Upon information and 

belief, these drawings disclose the defect in question. 

21. Despite the County's superior knowledge of the 

_existing structural defects, the County directed Schlosser to 

proceed with all work in the Phase I area of the Project, 

without disclosing the serious risk of imminent harm stemming 

from the design defect. Thereafter, in May 1988, the County 

issued Request for Proposal ("RFP") No. 69 to perform corrective 

work with respect to this existing design defect. However, the 

RFP and its accompanying drawings did not disclose the serious 

risk of imminent harm stemming from this defect. Rather, the 

drawings were misleading and failed to indicate that a two-story 

interior masonry wall would have to be completely supported by 

scaffold during the performance of the corrective work. 

22. On August 30, 1988, Schlosser submitted a proposal to 

perform the corrective work in question. This proposal included 

only $300 in costs for shoring and scaffolding because Schlosser 

remained unaware of the serious nature of the design defect in 

question and the fact that extensive scaffolding would be 

required. Thereafter, on September 14, 1988, the County.met and 
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negotiated Schlosser's proposal, but did not disclose the 

extensive scaffolding work that would be required. It was not 

until October 18, 1988, .after Schlosser had started the 

corrective work, that Schlosser was finally advised of the 

danger in question. Immediately, Schlosser suspended all work 

in the area to avoid risk of injury and/or damage. 

23. Work then remained suspended in the Phase I Grand 

Stair Area until April 11, 1989, when Schlosser finally received 

from the County an approved shoring design. 'l'he extensive 

shoring work was completed by June 1, 1989. This allowed 

Jchlosser to continue with follow-on work, necessary to achieve 

substantial completion for Phase I of the Project by July S, 

1989. As a result of the Grand Stair design defect and the 

County's failure to disclose the serious risk of ·danger 

involved, Schlosser's work in the critical Phase I Grand Stair 

area cf the Project was suspended and disrupted at least 227 

days. 

24. The concomitant effect of the suspension and 

disruption stemming from the electrical design defects, the 

Domestic ~elations space design defect and the Grand Stair area 

structural design defect resulted in suspension and disruption 

to Schlosser's Contract performance that extended completion of 

its Phase I work a total of 259 days, from October 17, 1988 

through July S, 1989. These suspensions and disruptions to 

Schlosser's Contract performance were due entirely to the fault, 

neglect and misrepresentations by the County with respect to the 

design of the Project, depicted in the Contract documents. 
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COUNT I 
(Actual Fraud - Rescission) 

25. The allegations contained in paragraphs 1 through 24 

above are incorporated by reference as though fully set forth 

herein. 

26. In contracting with Schlosser for the Project in 

question, Virginia Code 1 11-35 required the County's 

procurement procedures to be conducted in a fair and impartial 

manner with avoidance of any impropriety or appearance of 

impropriety. It also required the County to freely exchange 

with Schlosser information concerning the construction services 

for the Project. 

27. Despite these Code requirements, prior to and during 

the course of Schlosser's Phase I Contract performance, the 

County acted with intent to conceal from Schlosser material 

facts and to falsely represent to Schlosser material facts, 

which Schlosser believed to be true and which Schlosser acted 

upon to its detriment and damage. Specifically, the County 

solici~ed from Schlosser a bid to perform the Contract work in 

question, based on plans and specifications which the County 

knew to be defective, falsely misleading, incomplete and 

inadequate, particularly with respect to the electrical design, 

the design of the Domestic Relations space, and the structural 

design in the Grand Stair area. Based on these plans and 

specifications, which Schlosser reasonably believed to be 

adequate and suitable for their intended purpose, Schlosser 
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agreed to perform the Contract work in question for a lump sum 

Contract amount of $5,485,000 and specific Contract performance 

times for each phase of the Project. Due to the defective, 

falsely misleading, incomplete and inadequate plans and 

specifications, however, Schlosser's Contract performance was 

significantly suspended and disrupted, which caused Schlo~ser to 

incur additional costs and damages for which the County is 

liable. 

28. In addition, during the course of Schlosser'• Contract 

performance, the County requested Schlosser to perform 

:structural corrective work in the Grand Stair area based on 

drawings which the County knew to be defective, falsely 

misleading, inadequate and incomplete. In doing so, the County 

acted with intent to conceal and/or falsely represent material 

facts. Schlosser agreed to perform the corrective work in 

question, based upon the drawings provided, which Schlosser 

reasonably believed to be suitable and adequate for their 

intended purpose. Due to the defective, falsely misleading, 

inadequate and incomplete drawings, however, Schlosser's 

Contract performance was significantly suspended and disrupted, 

which caused Schloser to incur additional costs and damages for 

which the County is liable. 

29. The aforesaid conduct of the County constitutes actual 

fraud. As a direct result of the County's actual fraud, the 

County has violated the aforesaid Code requirements and 

Schlosser has suffered damages in an amount totalling 

$1,179, 028. Due to the County's actual fraud, Schlosser is 
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entitled to rescission of the Phase I portion of the Contract, 

which is a severable portion of the Contract. Schloaaer ia alao 

entitled to recovery of its damages under quantum meruit. 

WHEREFORE, Plaintiff, W.M. Schlosser Company, Inc., prays 

this Court rescind the Phase I portion of the contract and award 

judgment in favor of Schlosser against Defendant in the amount 

of $1,179,028, plus interest, costs and attorney'• fees together 

with such other relief as this Court deems just and proper. 

COUNT II 
(Constructive Fraud - Rescission) 

30. The allegations contained in paragraphs 1 through 29 

above are incorporated by reference as though fully aet forth 

herein. 

31. In contracting with Schlosser for the Project in 

question, Virginia Code I 11-35 required the County's 

procurement procedures to be conducted in a fair and impartial 

manner with avoidance of any impropriety or appearance of 

impropriety. It also required the County to freely exchange 

with Schlosser information concerning the construction services 

for the Project. 

32. Despite these Code requirements, prior to and during 

the course of Schlosser's Contract performance, the County 

concealed and/or misrepresented to Schlosser material facts, 

which the County knew or should have known were false and 

misleading, and which Schlosser believed to be true, acting upon 

said facts to its detriment and damage. Specifically, the 
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County solicited from Schlosser a bid to perform the Contract 

work in question, based on plans and specifications which the 

County knew or should have known to be defective, falsely 

misleading, incomplete and inadequate, particularly with respect 

to the electrical design, the design of the Domestic Relations 

space and the structural design in the Grand Stair area. Baaed 

on these plans and specifications, which Schlosser reasona];)ly 

believed to be adequate and suitable for their intended purpose, 

Schlosser agreed to perform the Contract work in question for a 

lump sum Contract amount of $5,485,000 and specific Contract 

_performance times for each phase of the Project. Due to the 

defective, falsely misleading, incomplete and inadequate plana 

ai4d specifications, however, Schlosser's Contract performance 

was significantly suspended and disrupted which caused Schlosser 

to incur additional costs and damages for which the County is 

liable. 

33. In addition, during the course of Schlosser's Contract 

performance, the County requested Schlosser to perform 

structural corrective work in the Grand Stair area based on 

drawings which the County knew or should have known to be 

defective, falsely misleading, inadequate and incomplete. 

Schlosser agreed to perform the change work in question, based 

upon the drawings provided, which Schlosser reasonably believed 

to be suitable and adequate for their intended purpose. Due to 

the defective, falsely misleading, incomplete and inadequate 

plans and specifications, however, Schlosser's Contract 

performance was significantly suspended and disrupted which 
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caused Schlosser to incur additional costs and damages for which 

the County is liable. 

34. The aforesaid conduct of the County constitutes 

constructive fraud. As a direct result of the County's 

constructive fraud, the ·county has violated the aforesaid Code 

requirements and Schlosser has suffered damages in an amount 

totalling $1,179,028. Due to the County's constructive fraud, 

Schlosser is entitled to rescission of the Phase I portion of 

the Contract, which is a severable portion of the Contract. 

Schlosser is also entitled to recovery of its damages under 

.gu ant um meruit • 

WHEREFORE, Plaintiff, W.M. Schlosser Company, Inc., prays 

this Court rescind the Phase I portion of the Contract and award 

judgment in favor of Schlosser against Defendant in the amount 

of $1,179,028, plus interest, costs and attorney's fees, 

~ogetner with such other relief as this Court deems just and 

proper. 

COUNT III 
(Fraud in the Inducement - Rescission) 

35. The allegations contained in paragraphs 1 through 34 

above are incorporated by reference as though fully set forth 

herein. 

36. In contracting with Schlosser for the Project in 

question, Virginia Code I 11-35 required the County's 

procurement procedures to be conducted in a fair and impartial 

manner with avoidance of any impropriety or appearance of 
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impropriety. It also required the County to freely exchange 

with Schlosser information concerning the construction services 

for the Project. 

37. Despite these Code requirements, prior to the award of 

Schlesser' a Contract, the county acted with intent to conceal 

from Schlosser material facts and to falsely represent to 

Schlosser material facts, which Schlosser believed to be true, 

to fraudulently induce Schlosser'• agreement to Contract. 

Specifically, the County solicited from Schlosser a bid to 

perform the Contract work in question, based on plans and 

~pecifications which the County knew to be defective, falsely 

misleading, incomplete and inadequate, particularly with respect 

tc the electrical design, the design of the Domestic Relations 

space and the structural design in the Grand Stair area. Based 

on these plans and specifications, which Schlosser reasonably 

believed to be adequate and suitable for their intended purpose, 

Schlosser was induced to agree to perform the Contract work in 

question for a lump sum Contract amount of $5,485,000 and 

specific Contract performance times for each phase of the 

Project. Due to the defective, falsely misleading, incomplete 

a~d inadequate plans and specifications, however, Schlosser's 

Contract performance was significantly suspended and disrupted 

which caused Schlosser to incur additional coats and damages for 

which the County is liable. 

38. In addition, during the course of Schlosser's Contract 

performance, the County requested from Schlosser a proposal to 

perform structural corrective work in the Grand Stair area based 
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on drawings which the County knew to be defective, falsely 
. . 

misleading, inadequate and incomplete. In doing ao, the County 

acted with intent to fraudulently induce Schlosser into 

performing the corrective work for a cost much less than ahould 

have been charged. Based upon the drawings providecS, which 

Schlosser reasonably believed to be suitable and adequate for 

their intended purpose, Schlosser was induced to agree to 

perform the corrective work in question. Due to the defective, 

falsely misleading, incomplete and inadequate plana and 

specifications, however, Schlosser's Contract performance was 

~ignificantly suspended and disrupted which caused Schlosser to 

incur additional costs and damages for which the County is 

liable. 

39. The County's aforesaid conduct constitutes fraud in 

the inducement. As a direct result of the County's fraudulent 

o~ts to induce Schlosser into performing the Contract work and 

corrective work, the County has violated the aforesaid Code 

requirements and Schlosser has suffered damages in an amount 

totalling $1,179,028. Due to the County's fraud in the 

inducement, Schlosser is entitled to rescission of the Phase I 

portion of the Contract, which is a severable portion of the 

Contract. Schlosser is also entitled to recovery of ita damages 

under quantum meruit. 

WHEREFORE, Plaintiff, W.M. Schlosser Company, Inc., prays 

this court rescind the Phase I portion of the Contract and award 

judgment in favor of Schlosser against Defendant in the amount 

of $1,179,028, plus interest, costs and attorney's fees, 
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together with such other relief that this Court deems just and 

proper. 

COUNT IV 
(Quantum Meruit) 

40. The allegations contained in paragraphs 1 through 39 

above are incorporated by reference as though fully aet forth 

herein. 

41. This action is based on the alternative theory of 

guantum meruit and stems from the County's actual fraud, 

constructive fraud and fraud in the inducement, as well as the 

County's material breaches, with respect to the severable Phase 

I portion of the Contract and the formation thereof. 

42. As a result of the County's actual fraud, constructive 

fraud and fraud in the inducement and the County's material 

breaches, with respect to the severable Phase I portion of the 

Contract and the formation thereof, during Phase I of the 

project, Schlosser was required by the County to perform work 

and incur costs. Despite request, Schlosser remains unpaid for 

the reasonable value of such work and costs in an amount 

totalling $1,179,028. 

43. The County is liable to Schlosser for the unpaid 

reasonable value of such work and costs in quantum meruit. 

WHEREFORE, Plaintiff, W.M. Schlosser Company, Inc., demands 

judgment against Defendant in the amount of $1,179,028, plus 

interest, costs and attorneys's fees together with such other 

relief as this Court deems just and proper. 
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COUNT V 
(Breach of Contract) 

44. The allegations contained in paragraphs 1 through 43 

above are incorporated by reference as if fully aet forth 

herein. 

45. During the course of Schlosser's Phase I Contract 

performance, the County breached both express and implied 

contractual duties owed to Schlosser, including but not limited 

to: 

a. the implied duty to disclose material facts of which 

the County had superior knowledge; 

b. the implied duty not to substantially alter the 

pre-existing factual basis for the Contract; 

c. the implied duty to provide complete and accurate 

plans and specifications suitable for the purpose intended; 

d. the implied duty to act in good faith; 

e. the implied duty to cooperate with Schlosser during 

the performance of its Contract work; 

f. the implied duty not to hinder, disrupt, and/or delay 

the performance of Schlosser's Contract work; 

g. the implied duty not to actively interfere with the 

performance of Schlosser's Contract work; and 

h. the express duty not to suspend performance of the 

Contract work for an unreasonable period of time. 

46. The County has also breached its Contract by failing 

and refusing to pay Schlosser for its additional costs and 
• 

damages stemming from the County's unreasonable suspensions and 
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disruptions to the performance of Schlosser's Contract work. 

47. As a result of the County's breaches of Contract, 

Schlosser has suffered damages in an amount totalling 

$1,179,028. 

WBEREPORE, Plaintiff, W.M. Schlosser Company, Inc., demands 

judgment against Defendant in the amount of $1,179,028, plus 

interest, costs and attorney's fees, together with such other 

and further relief as this Court deems just and proper. 

COUNT VI 
(Administrative Decision Review) 

48. The allegations contained in paragraphs 1 through 47 

above are incorporated by reference as though fully set forth 

herein. 

49. In accordance with the Contract requirements, by 

letter dated November 21, 1989, Schlosser submitted a claim for 

its additional costs and damages stemming from the County cauaed 

suspensions of work which resulted in 259 days of extended 

Contract performance on Phase I of the Project. The amount of 

said claim totalled $1,179,028. 

SO. Schlosser pursued its claim through the administrative 

appeals process set forth in the Contract. By letter dated July 

11, 1990, the Director of the Department of Public Works issued 

his decision denying the claim. Schlosser then appealed this 

decision to the County Executive, as required by the Contract. 

51. A hearing with respect to Schlosser's appeal was heard 

before the County Executive's Designee, Mr. Frederick !. Kramer, 

Director of the Fairfax County Office of General Services, on 
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April 24, 1991. At the hearing, Kr. ltramer summarily denied 

Schlosser's claim, ruling as a matter of law that Schlosser was 

not entitled to recover its additional costs and damages from 

the County, under the Contract. A copy of the hearing 

transcript is attached to the original Motion for Judgment as 

Exhibit F and is incorporated by reference herein. (See pp. -
182-191 for Mr. Kramer's ruling). On or about Kay 21, 1991, 

counsel for Schlosser received Mr. Kramer's written decision 

dated May 16, 1991, which denied Schlosser's claim for 

additional costs and damages. 

attached hereto as Exhibit G. 
-· 

A copy of the Decision is 

52. In summarily denying Schlosser's claim, Mr. Kramer: 

a. erred as a matter of law in denying Schlosser's claim 

for additional costs and damages atemming from the County• • 

unreasonable suspensions of work, under the Changes clause of 

lhe Contract; 

b. erred as a matter of law in denying Schlosser's claim 

based on ambiguous exculpatory provisions contained in the 

Contract; 

c. erred as a matter of law in failing to atrictly 

construe against the County exculpatory provisions contained in 

the Contract; 

d. erred as a matter of law in enforcing exculpatory 

provisions contained in the Contract which are and/or ahould be 

void as against public policy; 

e. erred as a matter of law in denying Schlosser's claim 

under alternative legal theories, rights and remedies, including 

- 21 -
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fraud and breach of ContractJ 

I 
l 

f. erred as a matter of law in finding that Schlosser had 

been appropriately compensated for all of its costs as provided 

for under the provisions of the Contractr and 

g. made an arbitrary and capricious finding that 

Schlosser failed to comply with the notice provisions of the 

Contract since notice was not a basis for the Director of 

Department of Public Work's decision being appealled by 

Schlosser, and since the factual issue of notice was not the 

dispositive issue presented for Mr. Kramer to decide. Rather, 

"Only the dispositive legal issue of whether Schlosser's claim 

for additional costs could be recovered under the terms of the 

Contract was in issue. (See Exhibit F, pp. 93-97, 159-162 and 

182-191). Mr. Kramer's May 16, 1991 decision is, therefore, ao 

grossly erroneous as to imply bad faith. 

53. In addition, the administrative appeal procedure set 

forth in the County's Contract violated va. Code I 11-71, which 

expressly requires administrative appeal hearings to be before, 

"a disinterested person or panel." Mr. Jtramer, as a county 

employee, is clearly not a "disinterested person," as 

contemplated by the statute. 

54. Further, the County's administrative appeal procedure 

has denied Schlosser due process of law, in violation of the 

United States Constitution and the Commonwealth of Virginia 

Constitution. 

55. Schlosser has satisfied all conditions precedent 

necessary for the filing of this action, and this appeal from 
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Mr. Kramer's denial of Schlosser's claim has been commenced in a 

timely manner. The Court is respectfully requested to sustain 

Schlosser's appeal and award Schlosser its claimed addtional 

costs and damages. 

WHEREFORE, Plaintiff, w.M. Schlosser Company, Inc., demands 

judgment against Defendant in the amount of $1,079,028, plus 

interest, costs and attorney's fees, together with such other 

relief as this Court deems just and proper. 

Of Counsel: 

Herman M. Braude, !sg. 
D~UD£ & MARGULIES, P.C. 
1828 L Street, N.W. 
Suite 900 
washington, D.C. 20036 
(202) 293-2993 

Dated: 1·10-'f/ 

Respectfully submitted, 

~~~~LOSSER COMPANY, INC. 

20036 

Counsel for Plaintiff 
W.M. Schlosser Co., Inc. 
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COMMONWEAL. TH 0~ VIRGINIA 

COUNTY OF FAIRFAX 
•100 CHAIN aRIOGE ,_OAD 
~AI AF AX. VI ,_GIN I A 22010 

OPPICE OF GENERAL SERVICES 

.· May 16, lttl 
CERTIFIED MAIL 

Mr. Roger c. Jones 
Mr. Herman M. Braude 
Braude & Marquiles, PC 
1826 L Street, N.W. 
Suite 900 
Washington, DC 20036 

.. Reference: W .M. Schlosser Company Ineorporatec5 Claim for 
Additional Cost Stemming from Delay Due to Changes 
Designed Effects, Suspensions of Work, Different 
Conditions, etc. Appeal of the Decision of the 
Director of Public Works ~atec5 July 11. 1990, 
Fairfax Old Courtho~se Renovation, Contract No. 
CN-C6ll54 Project No. 9149 

Deer Mssrs. Braude and Jones: 

Pursuant to Acting County Executive Richard A. King's 
correspondence of January 10, 1991, I was appointed hearing 
officer to hear and ~etermine the referenced appeal. As agreed 
to by the parties, an administrative hearing was held on 
April 24, 1991. 

Present were the following: 

APPELLANT- W.M. Schlosser Co.: 
Rockwell Moulton 
Andrew Schlosser 
Michael Cohen. 

COUNSEL FOR THE APPELLANT - Braude & Marquiles: 
Roger Jones 
Herman Braude 
Robert Windus. 

SUBCONTRACTOR - Cross Electric: 
Bill Cross, owner. 

SRAUOE & MARGULIES 

MAY 2 1 1991 
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Mr. Roger c. Jones 
Mr. Herman M. Brauae 
Page - 2 -

APPELLEE - Fairfax County: 
Dennis Bates, Senior Assistant County Attorney 
Howard J. Guba, Director. Office of Capital Facilities 
Harry Furney, Project Engineer. Project EngineeriDg 

Division · 
Jobert Boxer, Director, Project Engineering Division 
Jack Stewart, Chief Facilities Construction Brancb. 

APPELLEE'S A~CHITECT: 
Harry Graef. 

At the commencement of the bearing it vas note~ that ~ennis B. 
Bates, on behalf of the County, s~bmitted, via memorandum dated 
April 17, 1991, a series of ~ocuments related to the case. In 
summary these ~ocuments included a copy of the actual ~ecision 
by the Director of the Department of Public Works, dated July 
11, 1990, ad~ressed to the W.M. Schlosser Company Incorporated, 
~attention Mr. Moulton. copies of authorized change orders 
numbered 1 through lS: Certificate of Substantial Completion: a 
project schedule ~ated May 31, 1989: a series of punch list 
items: and copies of various other contract provisions ana 
correspondence. The final item of that exhibit included a list 
of change orders for the entire project and the ~ates ana 
amounts of those change orders covering the years 1986 through 
1990. Mr. Bates indicated that all of the materials had 
previously been provided to the parties. This exhibit was 
ict~~i!ied as county Exhibit I. 

The plaintiffs, represented by Mssrs. Braude & Jones, 
introduced three exhibits -- the first one consisting of two 
volumes of 113 individual exhibits including copies of the 

~ actual contract documents. correspondence, schedules, ~ravings 
and other items related to the contract between the county and 
the W.M. Schlosser Company Incorporated. 

Exhibit II (marked Exhibit A in the right-hand corner) vas 
introduced as a schedule ~epicting and summarizing the 
plaintiff's allegations of suspensions that occurred on the 
job, and various other ~ates ana points-in-time relating to 

.completion of major milestones and other relevant information. 
Plaintiff's Exhibit III depicted a bar chart illustrating and 
detailing the construction phasing used for this project. 

Both parties agreed that the actual ~id ~rawings that were used 
an~ provided to all contractors for the initial bi~ding on this 
project would be marked as county Exhibit II, and that County 
Exhibit III would be the Nas built" drawings when issued by the 
Architect to the County. The parties further agreed county 
Exhibits II and III would remain in the County's Department of 
Public Works contract file and be available, if necessary for 
review by either party. 
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~ ... Mr. Roger c. Jones 
Mr. Herman M. Braude 
Page - 3 -

A court reporter was present during the entire proceedings ana 
a copy of the transcript for this bearing will be available in 
my file on this matter. Accordingly. I will ~ot ;o into ;reat 
detail in this decision. 

As a result of the opening statements of both the attorney for 
William M. Schlosser Company.: Mr. Braude. and that of tbe 
County Attorney's, Mr. Bates. ve quickly reached consensus that 
there was a ~ispositive issue that needed addressing before • 
decision in the affirmative could be aaae. That aispositive 
issue was: If one assumed that tbe County a1a unreasonably 
delay the W.M. Schlosser Company could damages be paid to tbe 
contractor above and beyond those specified in the teras and 
conditions of the contract between the parties. The parties 
agreed prior to a break for lunch that it vould be beneficial 
if the hearing examiner could render a decision upon return 
after the lunch break, as to whether or not amounts beyond 
~those specified could be awarded (assuming for the sake of 
argument that the County had unreasonably delayed tbe 
contractor). It was noted by Mr. Bates that the County was not 
necessarily indicating or agreeing that they had unreasonably 
delayed the contractor, but if that were an assumption, could 
damages be paid to the contractor beyond those specified in the 
cor.tract in Articles 7, 8 and 12. 

At resumption of the hearing, after our lunch break. I rendered 
t~~ f~~lo~ing position: While recognizing the logic of the 
appellant may be plausible, Article 8.3 of the contract between 
the parties provides for payments and recognizes claims for 
time extensions by the contractor. Article 8.3.2 further 
provides for claims against the owner or A/E for any indirect 
or direct damages incurred or expenses of any nature which the 
contractor, subcontractors, or sub-subcontractors or any other 
p~rson ~ay incur as a result of any such ~elays, and that the 
contractor's sole and exclusive remedy in any such event shall 
be an extension of contract time. 

However. with respect to suspension of work under Article 3.6. 
specifically. Article 8.3.9. states that if a claim is 
submitted in accordance witb the re;uireDents of the article 
and if the suspension is not ~ue to any act or omission of tbe 
contractor any subcontractor or any other personal organization 
for whose act or omission the contract aay be liable, then, the 
contractor's claim will be evaluated in accor~ance vitb tbe 
terms of this Article. Specifically, Article 8.3.10 states the 
contractor shall not be entitled to any extension of time for 
~elays from any conditions or other causes unless it shall have 
siven written notice to the owner within 20 calendar davs 
following the commencement of each such condition or cause 
describing the occurrence, the activities impactea and the. 
probable ~uration of delays and the contractor's complete claim 
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submittal for time extension shall be submitte~ no later than 
20 calendar days after cessation of delay or the request of the 
owner or A/E. Further CHANGES IN THE WORK are addressec5 1D • Article 12 of the contract. Article 12 provides for tbe 
process for increasing or decreasing tbe contract sum ana work 
that is to be performec5 by the contracto~ or requirea by tbe 
County. The contractor, vhen:be believes there is an increase 
required as a result of change in scope of the work, i.e. lD 
the instance of a claim of •n unreasonable suspensioD, ls 
required to submit a proposed change orc5er which tbe appellant 
bas done in this instance. The contractor is accordingly 
entitled to payments as outlined in and provided for 1D Article 
12 and more specifically Article 12.4.3.1 through 12.4.5.1 
defines and describes in detail what the contractor is entitlea 
to. However, Article 12.5.6 of the contract appears to be tbe 
controlling article in such instances ana provides as follows: 

"The Contractor shall not be entitled to any •mount 
for indirect costs, damages or expenses of any 
nature, inclu~ing, but not limite~ to, so-called 
"irnpact" costs, labor inefficiency, wage, material or 
other escalations beyon~ the prices upon which tbe 
proposal is base~. an~ which the Contractor, its 
Subcontractors or Sub-subcontractor's or any otber 
person may incur as a result of ~elays, 
interferences. suspensions, changes in sequence or 
the like, for whatever cause, whether reasonable or 
~nreasonable, foreseeable or unforeseeable, or 
avoidable or unavoidable, arising from tbe 
performance of any an~ all changes in the Work 
performed pursuant to this Article 12. It is 
understood and agree~ that the Contractor•• sole an4 
exclusive remedy in such event shall be recovery of 
his direct costs as compensable hereun~er an~ an 
extension of the Contract Time but only in accordance 
with the provisions of the Contract Documents.• 

Notwithstanding the provisions identified above, I also 
reviewed Article 12.10 vhicb ~etails the process for tbe 
contractor to follow an~ his entitlement for clai•s for 
additional eosts an~/or time, however, this process too is 
ultimately controlled by Article 12.5.6, vbicb, in ay opinion, 
controls whether or not the contractor is entitled to ~amaqes 
and so-called impact costs for labor ana efficiency losses, 
wages, materials or other escalations beyond tbe prices upon 
which the proposal was based. The Contract's provisions. J 
believe. are clear. the Contractor an~ the County si;ned the 
contract agreeing to its terms. The contractor's sole an~ 
exclusive remedy is the recovery of his costs as ~efined in 
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Mr. Roger c. Jones 
:: •. ::~;r&.an M. Braude 
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Article 12 including tbose narkup percentages for overheaa. 
profit and other indirect costs included therein provided the 
proper notice And procedures have been followed. 

The applicant also raised tbe issue of the County being in 
breach of contract ~nder Arti~le 7.6.3 ana in tbat circumstance 
the contractor voula be entitiea to ~ama;es. Since this 
argument vas not previously ad~ressea in the appeal to Mr. e1 
Zere;a, it bas not basis in this case. However, had •uch an 
argument been made, my review of the •atter and conclusion is 
that the contractor would only have been entitled to •uch 
indirect costs or impact ~ama;es as ~efinea in Article 12.5.6. 

In summary, it is my finding the contractor failed to properly 
comply with the notice provisions of the contract and vas 
appropriately compensated for all of its costs as provided for 
.under the provisions of the contract between the parties. 
·Accordingly, Mr. di Zerega•s decision of July 11. 1990 is 
hereby upheld. 

Sinc~rely, 

.fi ~ ;~ .. ft.~ 
r?etK. Kramer, 
Director 

ce: Dennis Bates, Senior Assistant County Attorney 
John di Zere;a, Director. Department of Public Works 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

Plaintiff, 

v. 

BOARD OF SUPERVISORS, 
FAIRFAX COUNTY, VIRGINIA 

Defendants. 

) 
) 
) 
) 
) 
) 
) At Law No. 105733 
) 
) 
) 
) 
) ___________________________________ ) 

PLAINTIFF'S OPPOSITION TO DEFENDANTS' DEMURRER 

Plaintiff, W.M. Schlosser Company, Inc. ("Schlosser"), by 

undersigned counsel, for its Opposition to Defendants' Demurrer 

to Count VI of Plaintiff's Amended Motion for Judgment, states 

as follows: 

BACKGROUND 

Schlosser was the contractor for the renovation of the old 

Fairfax County Courthouse. This action relates to a claim 

submitted by Schlosser on the Phase 1 portion of the project for 

additional costs stemming from impact and extended contract 

performance. Prior to commencing this action, Schlosser 

exhausted the administrative appeal process set forth in its 

contract with the Fairfax County Government. In doing so, the 

County Executive designated a county employee, Mr. Frederick 

Kramer, Director, Office of General Services, to be the hearing 

officer to decide the appeal of Schlosser's claim. As evidenced 

by the record of the appeal and the hearing transcript for said 
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appeal (Amended Motion for Judgment Ex. F, pp. 23-25), Schlosser 

objected to the designation of a county employee as the hearing 

officer, based on va. Code I 11-71 which required such 

administrative hearings to be conducted before a "disinterested 

person or panel." 

ARGUMENT 

The Virginia Public Procurement Act, va. Code I 11-35 et 

~(the "Act"), sets forth an administrative appeals procedure 

in I 11-71. This section states in part that, "(a] public body 

may establish an administrative procedure for hearing • 

.. appeals from decisions on disputes arising during the 

performance of a contract." Section 11-71 also states that, 

"[s]uch an administrative procedure shall provide for a hearing 

before a disinterested person or panel." [Emphasis added]. 

In Virginia, there exists no published precedent regarding 

what constitutes a "disinterested person or panel" as required 

by the Act. However, in Gust K. Newberg Construction Co. v. 

County of Fairfax, Fairfax County Board of Supervisors, CA-

90-470-A (4th Cir. August 15, 1991) (per curiam), the Fourth 

Circuit Court of Appeals, in an unpublished decision, addressed 

the very issue of whether a county employee designated to hear 

an administrative appeal under va. Code I 11-71 constituted a 

"disinterested person."1 (A copy of this decision is attached 

as Exhibit A for the Court's reference). Newberg claimed that 

1 Counsel for Newberg has filed a motion with the Fourth 
Circuit Court of Appeals to have the Court's decision published. 

- 2 -

680 



the numerous county employees assigned · as hearing officers 

throughout Newberg's administrative appeal process did not 

constitute "disinterested persons" as required by the Act. In 

commenting on this aspect of the case, the Fourth Circuit stated 

that: 

[C]ontroversy can best be avoided by 
appointment of new hearing officers who ( 1) 
are not employees of the County; (2) are 
completely independent of the parties; and (3) 
are knowledgeable of the construction 
business. 

Newberg, 90-470 at p. 6. 

The Fourth Circuit's statement in this regard comports with 

I ll-35(g) of the Act which requires, "that all procurement 

procedures be conducted in a fair and impartial manner with 

avoidance of any impropriety or appearance of impropriety 

" To this end, since I 11-71 of the Act only 

contemplates reversal of fact findings based on an arbitrary, 

capricious and bad faith standard (as opposed to a de novo 

review type standard), the Act's requirement for a hearing 

before a "disinterested person" must be strictly construed in 

favor of a meaning which requires a completely "impartial" 

person. Such meaning, for the term disinterested, has been 

defined by Black's Law Dictionary as: 

Not concerned, in respect to possible gain or 
loss, in the result of pending proceedings or 
transactions, impartial, not biased, or 
prejudiced. 

Black's Law Dictionary, p. 421 (5th Ed. 1939). 

The issue of what constitutes a "disinterested person" has 

been consider·ed by numerous courts. In Basham v. R.H. Lowe, 
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Inc., et al., 176 Va. 485, 11 S.E.2d 638 (1941) the Supreme 

Court of Virginia interpreted the term "disinterested physician" 

under the Virginia Workmen's Compensation Statute. The court 

stated that, "a physician selected, employed, and paid by either 

the plaintiff or defendant is not 'disinterested' or impartial.~ 

11 S.E.2d at 643. Based on this rationale, a paid county 

employee certainly cannot be considered a disinterested person 

for the purpose of acting as a hearing officer in an appeal 

proceeding where the county, who employees and pays the hearing 

officer, is a party. 

In Schipper & Bock, Inc. v. Carson Pirie Scott & Co., 256 

N.E.2d 854, 857 (1970), the Illinois Court of Appeals considered 

the term "disinterested," as related to a real estate appraiser, 

stating: 

Disinterested is defined as: not having any 
interest in the matter referred to or in 
controversy; free from prejudice or 
partiality; impartial or fair minded; without 
pecuniary interest; not previously interested; 
not biased or prejudiced. 

Id. at 857. The court went on to note that the terms bias and 

prejudice constitute a state of mind and that these terms do not 

exactly have the same meaning. According to the court, "bias in 

its legal acceptation, means only a leaning toward one of the 

parties rather than the other; and 'prejudice' imports a 

formation of a fixed anticipatory judgment." With these 

definitions in mind, it is hard to argue that the Director of 

Fairfax County Office of General Services does not have a 

leaning towards a favorable decision on behalf of the Defendant, 
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Fair fax County Board of Supe rv i so r s, which happens to control 

the budget of the General Services Office. 

In another Illinois case, the court had the opportunity to 

consider what constitutes a "disinterested" appraiser for the 

purpose of making local improvement assessments. City of 

Naperville v. Wehrle, et al., 173 N.E. 165 (1930). The Illinois 

court drew an analogy between a disinterested appraiser and a 

juror. In relying upon a United States Supreme Court decision 

which pointed out that, under common law, a competent juror 

cannot be the master, servant, steward, or counselor of either 

~party, the court profoundly recognized: 

Finding methods of doing business and modern 
complications resulting therefrom have not 
wrought any change in human nature itself, and 
therefore, have not lessened or altered the 
general tendency among men, recognized by the 
common law, to look at someone more favorably, 
though perhaps frequently unconsciously, uhon 
the side of the ~erson or corporation t at 
employs them, rat er than the other side. 
Bias or prejudice is such an elusive condition 
of the mind that it is most difficult, if not 
impossible, to always recognize its existence, 
and it might exist in the mind of one (on 
account of his relations with one of the 
parties) who is quite positive that he had no 
bias, and said that he was perfectly able to 
decide the question wholly uninfluenced by 
anything but the evidence. The law, 
therefore, most wisely says that, with regard 
to some of the relations which may exist 

. between a [disinterested person] * * * and one 
of the parties, .bias is implied, and evidence 
of its actual existence need not be given. 
[Emphasis added]. 

Id. 173 N.E. at 167, citing Crawford v. United States, 212 u.s. 

183 (1909). 

Plaintiff's position could not be more elegantly stated. 
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·. 

As a County employee, Mr. Rramer cannot be a disinterested 

person so as to sit as a juror in a matter involving his 

employer, Fairfax County. Virginia Code I 11-71 should be 

construed in this light, particularly since Code I 11-35(g) 

mandates the "avoidance of any impropriety or appearance of 

impropriety." [Emphasis added]. 

By contrast, the cases relied upon by Defendant are not 

decisions based upon these very clear and strict statutory 

requirements of the Virginia Public Procurement Act. Rather, 

the published decision cited by Defendant, Hladys v. 

~commonwealth, 366 S.E.2d 98 (Va. 1988), involved an 

administrative hearing before the State Health Commissioner. 

Although the Hladys case does not reference the administrative 

statute involved, this Court should recognize that the Virginia 

Administrative Process Act, Code Section 9-6.14:14.1 Hearing 

Officer, does not require hearings to be before "disinterested 

persons or panels" like Section 11-71 of the Virginia Public 

Procurement Act. Further, the Virginia Administrative Process 

Act, Code Section 9-6.14:17 Issues on Review, sets forth a 

"substantial evidence" standard, which is very different than 

the "arbitrary and capricious" standard required by Section 

11-71 of the Virginia Procurement Act. Because Section 11-71 

imposes such a limited standard of review, the term 

"disinterested" should be very strictly construed as prohibiting 

a County employee from presiding over a hearing. 

Finally, notwithstanding these statutory arguments, the 

pleadings in this case, on their face, establish actual bias on 
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the part of Mr. Kramer when he acted as the Administrative 

Hearing Officer. 

Judgment states: 

Paragraph 52 of the Amended Motion for 

52. In summarily denying Schlosser's claim, Mr. Kramer: 

g. made an arbitrary and capricious finding 
that Schlosser failed to comply with the 
notice provisions of the Contract since 
notice was not a basis for the Director of 
Department of Public Work's decision being 
appealed by Schlosser, and since the factual 
issue of notice was not the dispositive 
issue presented for Mr. Kramer to decide. 
Rather, only the dispositive legal issue of 
whether Schlosser's claim for additional 
costs could be recovered under the terms of 
the Contract was in issue. (See Exhibit F, 
pp. 93-97, 159-162 and lSr-!"91). Mr. 
Kramer's May 16, 1991 decision is, 
therefore, so grossly erroneous as to imply 
bad faith. 

In response to Defendant's Demurrer, this Court must treat 

the facts which are expressly and impliedly alleged to be true. 

Elliott v. Shore Stop, Inc., 238 va. 237, 384 S.E.2d 752, 753 

(1989), citing: Bowman v. State Bank of Keysville, 229 va. 534, 

536, 331 S.E.2d 797, 798 (1985). The fact that Mr. Kramer's 

decision denied Schlosser's claim on the basis of "notice," 

which was an issue that was not presented nor supposed to be 

decided by Mr. Kramer, clearly establishes actual bias on the 

part of Mr. Kramer in acting as an administrative hearing 

officer. As a County employee, Mr. Kramer was so pre-determined 

to deny Schlosser's claim, he did so based on the factual issue 

of notice despite the fact that it was agreed no evidence or 

testimony would be presented on said issue and that Mr. Kramer's 
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decision would not be based on said issue. 

For the aforegoing reasons, as alleged in the Amended 

Motion for Judgment (pp 53-54), the administrative hearing 

conducted by the County in this matter was both a violation of 

Virginia Code I 11-71 and due process of law required by the 

United States Constitution and the Commonwealth of Virginia 

Constitution. 

Dated: /·?XJ·'tZ. 
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Roger C 
va. Bar • 
BRAUDE & MAR ULIES 
1828 L Stree 
Suite 900 
washington, D.C. 20036 
(202) 293-2993 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foreging Plaintiff's 

Opposition to Defendants' Demurrer was mailed first-class, 

postage prepaid this 30-l.b day of 

to the following: 

Dennis Bates, Esq. 

-~~421ZL:..IIJ~(f~E----' 1992 1 

Senior Assistant County Attorney ______ __ 
4100 Chain Bridge road 
Fairfax, va. 22030 
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~1>UBLISHED 

~TIED STATES COURT OF APPEALS 
FOR THE FOURTH CJRCVIT ... ·~···· .... ~. 

0\.:ST K. Nn"BDo CoN.snuJc.-noN 
CoMP,..,'"Y. 

"· 
eo~~-rr oF F~...x; F4ooAX CCM\-rr 
Bo~ Of s~~VlSOJU, 

Dtfe ndant3 ·Apptlltes. 

Ot:Si K. N'~"IERO CONSTJ\UC710N 
CoMPA.,'Y, 

P laiN'iff-ApptlltmJ, 

v. 
Co\.~Tt Oi FAIR1~ rAIJ-FAX Co\.t'h-n' 
B~~ Or s~~VJSOJU. 

Dtft r.dantJ ·A.pptlltts. 

No. 9().2463 

No. 90-2513 

Appeals from the Unhed Swes Dis~ Com-t 
for tne Ea.st.em District of Vilyini~ at AJeu.nclriL 

Alben V. Br;·an, 1r., Chief Disaict Juc!ae. 
(CA·90-470-A) 
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A.ffi.rmed in pan... reversed in p~ and remanded with instruCtions by 
unp~bJi.s.hed per curiam opinioD. 

COUNSEL 

ARGUED: Jeffrey Oeran:! Oilmore, WlCK\\'IRE, OA VIN, P.C •• 
\'ienna. Vi.J'iinia. for Appellt.nt.. KeMeth C. Bw, m. VENABLE.. 
BAETJER AND HO\\~ARD, McUan, VirJin.ia.. for Appellees. ON 
BRIEF: 1on M. \\'ick\Wire, ShAnnon J. Willlams, WlCK\VIRE, 
OA \'IN, P.C., \'ieMa. Virgini~ Cor AppeUa.nL Daniel J. Krl.fmon, 
Mi~ha.el W. Robinson. VENABLE, BAETJER Al'.1) HO\\'AR.D, 
McLea.'\, V~ for Appellees. 

unpiJbli sheQ opinions are not bind in& precedent in this circu.it See 
l.O.P. 36.5 and 36.6 . 

OPL\10N 

PE.R ClJR.IAM: 

Pl~ti.~·ip¥JCllL,t Ou.st K. Newbcri Const"UC'tion Company 
c,·ewbe=i") irutin.a.ed this action in me Unhed Su~s Disuict Coun 
(or the wtem I>i..stri-~ of Vitzi"'Ja &&ilnst de{~nd.Ant-a;peUee Couney 
of F&irl'~. Virt.nia (''the County'~. Newbera's complaint stemmed 
fro!l: a dls?ute ari.sin& from iu renova~on of a pollution control plant 
('athe ~je-;1"} o~rw~ b)' lhe Co~t)'. The ciisuict COW1 p.ntee lhe 
CoWlty's motion ~ dl~ss all claims in Newbera's criginal com· 
plaint ex;ept a single fraud claim ~d. ar the elo&e of prt·a-ial diloov· 
eJ1, i"'B-~tad the County's motion far l\lmm&T')' Judament on me ~d 
claim. The dis!rlct toun also awarcled Rule 11 s.anctions aaainst New· 
beri and its counsel. Newbui appeals. 

l. 

In June 1983, w County retained £n&inee.rlni Science Co. (''she 
E.nsineer'') &o de&lan the Proje.:t ltld provicle resident ~ aer· 
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vices during constNction. The contnct be:-w·een lhe Count)' and dle 
Ent .. "eer provided: 

The first 6.!~ of me final ConstruCted Value ar ~ea.Jeme.Dt 
eosts anrib~:.able 10 ENOINEER •s negtJ jmt AN. anon or 
omission in perfo~ce or this AOR:EE~7 ahall be 
bome by w ENOD\'"EER. The de~erm.ination u to whether 
such chu.ge orders or ~a.lement costs L-e 10 anrlbutable to 
ESOL't.ER shall be mAde by the Director of~ blic Wazb 
or hls des3gnee. 

1rl ~'"'t:llber 1986, the Count)· av.·wed the con~ for construction 
: of Lhe Project (''the Contn:t") to 1\ewbe.'J, the lowest of six biddm. 

The Co,tr"a.Ct establishe& thrH administfttve levels of decision 
mili.~g for connctor cliims and disputes: (l) evaluation and r.com· 
merJd.ujon b)· the Enginter, (2) ap~Als from the Engineer's decisions 
to the O:AJ~-mr of the Depa.-tment of Public ~·ork.s (''DPV.'''; and (3) 
appeiJs "' the County E-xecutive or his desi~e.e. After commencini 
'onst-Jc-:ion in earl)' 1987, Ne\1•bcri experienced aignifica.nt c:ost 
ove=-r.:ns, deleys and other performa.nce problems which h anrlbuted 
to the Co~r: ~d.! or the Enginee-r. Pwrsua.nt to the Contra..~ Newbc:ra 
pres.ented llS various cla.ims to the i.ng=.nw for evaJustion and reec=· 
m!nd.ation. On numerous oeea.sjons. Ne~·berg apj)ealtd the EftJi· 
neer's ad-.erse decisions to the Cr.un~·s Dirtctar of DP\\'. Newbe:rJ 
appe!J~ ce~ ~··e.rse decisions of the Director of DP\\1 10 the 
Counr:· Executive. 

On April 5. 1990, NewbeJJ filed its five count coc:~laint aeek:ina 
de-claratOr)' relief. Count lsourht a d.eclantion th11 the a.dministn.tive 
ctist'ute resolu!lon poeess u.se:d b)' Che CouDty was unconStitutional 
a.nd ttw Ne-.·ber'i was entitled 10 meind zhe ConU"aet and leek 
qWQ.I\na7~ meruit deme.ps. Count II toUiht a declaration ltw Newbera 
wa.s fn.udulentl)' induced to enter into the Con~l and dw it was 
entitled to rescind the Cont1'&Ct and s.eek fWIW'IIII'l lftn'Mit clamapa. 
Count m sousht I de.elanDOf) tha: NewberJ \\'IS entitle-d 10 ru=nd 
the Cont:'l:t be.:.au&e "cardinal chL'laes" to the Connct had been Ufti. 
laters.llv imposed lt)d that Nev.·beri was entitled to q~m me111it 
~~es. Count IV souiht a d~ln.tion tha: Nev,·be%i Wij rntitle4 to 
rescind the Contract be;au~ the conC"aet berwe.en the Engine!:" and 
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the Count)' was illegal 11\d against p1.1blic poliC)' and &hat NewbuJ 
was entitled to dam!ges. Count V so.ught a decJa.racon thai NewbuJ 
Y.'&S entitled to reformAtion and da.maaes on lhe around of fraud. 

The dismct COurt (fismissed Counts], m. JV, and v purslllnt 10 cbe 
co~'lty's Rule 12(b)(6) motion. The district cou.n Nled that NewberJ 
v.·as required to flTSt exhaust administrative remedies before filina auit 
and that the decision makers appointed by the County satisfied lhe 
"djsini.e.:-es:t.d ~~on" sta.'id.ard envisioned b)' the Virginia Procure· 
ment A,t, Va. Code Ann. I l1·7l (1989) (''the ProcuremeDt Act''). 

Ne\lrberi 5ought and y,·as BTL"lted leave co amend its complai.nL 
:· Newbc:-g's amended complain1 incorporated Count D and added 

Cou.'1ts VJ and vn. Count \'I was a request for a decleJ"ation that lhe 
dispwu resohn:ion process be foW'ld unconstitutiona1 and &he Contra:t 
SlJbject to re~i.ssion. nlls COWlt ,onW,ned factu!J alJeiiUOn& RiW• 
mg Sewbc&'s an.eropts to e~aust a.dminisntivc remedles and l:he 
re]E.tions~.ip be:'\ll·een the Count)· and the E.niineer. CoWlt VII JUS• 
s.era.ed S e .. berg's request for a cie:JATa:lon dat it be entitled &o Radnd 
the Contract \lrhh the Count)' on rhe am1.1nd.s of "~vdin.Al ch.an,es." 
Thls col.lnt also co~t.aine.d allese.tions of Newbera's attempts 10 
exheu.st ~sntive remedies. The dis=ict court Jratlted lhe Coun· 
t>·'s motion ~ dismiss the amended complAint on w around lha1 
Co~,:.s VI and VD raised ~o new leial or f&etl.W conside.rations. Tbe 
Col.lnf)' then mo..,~ for summa~ judpent on the fraud claim con· 
u.irle~ m Counr II. the s.ole re~ cause of action. The dis:ict 
co~ rn.ra.e.d this motion rtnd.ini that there wa.s ~0 aenuine wue of 
mAterial fa..""t an.d &hal Newbera would be unAble to produce evicleDce 
at trial sufficient to mate a .fur)' question on the fraud claim. Tne 
Co1Jnty sought san:acns under Rule l J ar~st Ncwbera and its COUD· 
se] for fll.ing the amended complAint, and the disU'ict 'OlJrl Jran&ed lbe 
motion a \lr an:lini &he Count)' $7 .350.00. 

This appe&J prt~nts the followini Wl.ltS: (l) Whether me dia=icl 
coun emd in enntini w Count)·'s motion to dismiss Counu 1. m, 
JV and V for f.e.ilure 10 SW! a claim Upofl •·hieh relief can be ara.n~ 
(2) whether the ~strict court emd in ~tina the County's motion 
for S~UrJI'ia.-,· jYditDent on Count n. the fraudulent inducement claim; 
L'id (3) ...,·hether the dlstict coun erred in awa....:lini Rule ll sanctions 
against Ne~:befi and its cowuel. 
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The district "o~., ara,nt!d the Co1.1nty•s Rule 12(b)(6) motion to dis· 
miss Counts t m, IV, and V, f&ndina that Newbera failed to exhaust 
iu admini~trative remedies u req~ired b)' the ContraCt. We agree. Jt 
is undisputed \hat Article 7 .4.2 or che Contu\ provides that "[a] pany 
W)' not instiru~ leiaJ proceedirlJS until all administmtive remedies 
as set fo~.h herein or as required by the ord.inances or resolutions of 
FAiri'a.x Count)' have ~en ex.hacsttd." The Councy•s Pw-chasinJ RN­
olution alsn spe-ciflcall~· provides that "[n]o bidder, ~eror. potential 
bidder or off~r, or cont"&Ctor shall institute &n)·legal action until all 

~· ad:r.inis:nti-ve remedies a'·ailable under this Article have been 
exha~c;ted and until statuto!)· requittmentS have been met." Funher· 
mort, \ 1irsinia 's ~-urement Act unequi ... ocall)' requires that once 
a.d:ninir,ti'iti-we proc;!dures are invoked b)' a con~r&etor. the)' '\hall be 
e~hau~1ed pri~r to instin.1tins leaal action eoncemina the same pro­
curernen t u-~sacti~ urJess the public body aarees otherwise ... VL 
Code § 11· 70.F. (1989). Oiven the clea.r language of the ConiTL.~ lhe 
Co~ra)· ·s Pur: haC\ ins Resolution, and the ~ment Act- we find 
that the district coun acted properly in requirins that Newbefs 
c~ha~s: ;~.~ admini~ntive rtm!die.s prior to seekini juditial inu:-ven­
lion in this dispute. 

m. 
\l;e no-.· consider vrhethe:- the qualiuuive nature cf the avall&ble 

adminit,tntive rcmedie~ is consi~t.ent with the Procurement Act's 
ma.~da1.e that, if a public bod)· esLAblishes an a.dminist"ative appeals 
proc-edure: "[s]uch adminiltrative ~edure shlll provide for a hear­
mg before a di.sinttrtsttd ptTson or pa111l ... VL Code Ann. I 11·71 
(1989) (emphasis adde:1). The Count)'. punl.Wlt to &his ena.blina lan­
auaae, established An administtative appeah process and ia bound b)' 
this requirement of a "disinterested pen.on or panel.'' \\'bile we do not 
AQ;ept Sfwbera's sugestion theJ any Count)' emplo)'ee sen-in& u an 
administrati"e hwins office.r i• ~, st in~.mSted because of his duty 
to pro~.ect the JNbllc purse, we cannot aoeept lhe con\lerse argument 
lha.1 Drt)' County employee ~rvini u ~ adminantive hwin.a officer 
wnuld satisfy the ''disinterested pe~n" st.a.nclard. We a:e troubled by 
the fa:t that the Contract bet'\lt oen Se-.·beli and the County includes 
an unusual indernnit; provision which makes the £naincer li&ble for 
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costs incumd by the County as a result of cSesign related Chinle 
crete~ ar.d claics asserted by w contrac1or.' Even more wublinJ 
~., th~ existence of this indemnit;· provision is one b)' fact: Jt is che 
Engineer. who must ind!mrufy tl\e Count)' for cosa inCWTe.d u a 
resu.h of ch~ae ordtrs and claims as~ b)' 1he contraCtOr. lt ia the 
sa..tm Engineer who is Cha..'ied with w respcwibilit)' for mll:ina an 
Wrial eva.luation and recoo:..mendanon re i~i these "ery iums. 
Cletrl), the 6.5lk indtmnicy provision mates per.·erse incentives for 
lhe EngirJbU ~ shift the cost of errors and omissions to Newbefa. tbe 
eor~tri.Ct.Or, n:her thUJ abs.orbing lhe cost of such de sian tlaws up 10 
&he 6.S~ lircit. \\'e an also bothere-d b)' the fa:t lt.at no less t.hac five 

·' d.iffe:-ent persons he.ve &cr-.r&d as hea:i.na officen in wtw is a very 
cor ... ~~d a.dmirJ s :n.ti ve proce s.s.' While we spe.:ificall)' refra.Ul from 
Nlini on v..·hether any of w hearin& offi~rs m this cue were in fact 
"in:.erested .. in violation of the Procurement Acr's m.a.nd.ate. we fiDel 
that, in the futu,-e, con~\UI)' c&n best be avoide~ b)' appoin=ent of 
nev-· hes.."ini off1een v•ho (1) are not employees of the County. (2) are 
CO!Dp~et!l)· indepen~e."lt of W parties. and (3) 1ft knowledpable 0£ 
the cor.str.J:tion business. 

IV. 

\\·e nov.· ~ our att!~tion to whether the distrie"t coun erred ift 
era.,:.:~£ the Co~nt)·'s motion {o: summ&r; jud&ment on Count n. &be 

'n.is ~.t.ntia1 llablllt)' Of the Enf!Mer h CApped IZ 6J'l of tbe "final 
Coru~tcd \'a}ue" of w poject. 

'Tbt L%ni.Dj)t:ttive proc:.ess estabUcbed to deal 9.'Jtb dJsputas tletw1111 
Neu•befi and the COW'lt) 11 qu.h: ~. Ne""befi. on maD)' OCCI· 
sjons. &?taell~ the E.n£inecfs ad~e:v deQsjon.s to Mr. dj Zere~ tbe Direc­
tor of DPVI. ~~ to 561:t:ion 7 .4.1 of the ConC"'Ct and tbt Couney's 
~.JoSe Resolution. Near·berg reeu.Jarl)' lp;!ealed adverse decisiam =· 
dered b)· Mr. d; Zerera tO J. HamihQI) Lwnben.lhe Counr:· £ucutlve. pur. 
Jua...,t to Se:tion 1.,.2 of the Conn:t. Mr. Larnben W'JfO:ml}' re.fe:Ted such 
ap;:eals w hJs dHiinU. Mr. K~ tbe ~ Co~mty E.16anive mr ~­
nmg & De\·e1oprrent.. or h1s NCCessor. Mr. Anthon)· Ci~m. pumwn 10 
Section 1 .4.2. For • Lmd t!rne period s·bc the posilJo~ of Deputy CO&.mt)' 
~a."iJt)'t'e fo1 P~'\ini ~ Develo~t wa.s \'&:.ant. Mt Lt.~ desirnatod 
Mr. Sw JUn.i. Ocput)' CoLmty E.locutJ'Ie for Public Safe!)·, as a hw'ini 
otn;:er fo: ~ew.·~·s cl.Aim5 and~-
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mudulent inducement claim. Af'\ef consic1erlna the appliCAble law 
and the facts of this case, we find that the d!tlrlet coun was comet 
in anntina the Cou.nt)·'' summa!Y judamenz motion. 

Jt is senled under VbJL.-Ja law that the elements of~ fraud are: 
"(1) a f&ls,e repr-esenution, (2) of a ma.\.Crlal fact. (3} madt intenaon­
all)' and knowingl)', (4) with intent to misle~. (5) relW\ce by she 
pa..~· misled, ~ (6) resulting damage to the partj· misled..•' WiM v. 
Altda Con.rrr. Co., 227 VL 304, 308, 315 S.E.2d 193. 195 (1984). 
Fu."'lhe~o~. the pan)· ch&J"i"..n& fra.ud must establish fraud b)' ''clear, 

·. COient and convincing evidence ... Patrick "· Swmmtrs, 235 V&. 452. 
454, 369 S.£.2d 161, 164 (1988). Thus, in ~sponse lO the County'& 
ZDotion for summa."')· jud~nt. ~ewbers bore the burden of adducina 
s~~cient evidence '••hich would allow a fac~-finder 10 conclude by 
clear and convincing evicience that the Count;· ~trated ~d. &41, 
1.g .• A.r.drrson "· Libtny LDbby, Inc •• 477 U.S. 242, 2S2-56 (1986). 

Newberi's cla.i%:c of !nud i.s predicated upon three allea!.d nondis­
closw-es b) the County: {1) f!ilu:t to disclose that lhe En&ineer was 
biased; (2) failure to djscJos.e that the plal'lS and specifications were 
dtficient and that the COW\t)' knew lhis to be the ca.se~ 11\d (3) failure 
b~· the COLlnt} 10 disclose that it knew at the time it en~d into &he 
Contra.:t tha: h would not accept ''eq1.1al" produc:u in aocordance with 
the Procurement Act As lhe distict coun properly conclucSe.d.. none 
of these all~ge.tions WLS suppor~ b~ evidenoe suff~ient to defeat the 
Cou.nty•s motion for swnma")' judpent. Fin"' Ne'ta;bera's alleacon 
~aa.~a failll.'! to dis.:lose a biased Enaineer u ba.sed entirel)' on the 
faet that the Councy's connct whh the Engineer contained an iNSem· 
~ification clause J!Uldni w Engineer liable for cenain em:n and 
omissions. Ne'tl;berJ, howe~er, knew pi or ao s~bmission or iu bid on 
No-..ember 13. 1986lha.t the Count)! hAd a con1TI.Ct v.·ith the £n£ine:er. 
Ne,.·beri not only failed to aJk for a copy of this contra.ct prior 10 aub­
zrdttins its bid, but it could have obtAined. as it ultimatel)' did, a copy 
under the Virsinia freedom of Infon:nation Act. Newbera'• failun 10 
ob:.&in what was publicJy available information cannot be the buis of 
a claim for fra;Jdule.nt inducement. Second, Newbera hu failed to 
offer sl.lfficient evidence to create a aenuine i.s~ue of fact with reaa:d 
to it.s claim that the County faHtd 10 disclos.e that the ~lans for the 
Proje;t were c1er1eient. n.t Count)' ha.s ne\ier cone~ thAt the plans 
for the Proje:t are in fact deficien~ an~ c~en if one a.ssumed nwerial 
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dtfu:iencies .. Newbera still bears tht bW'den of comina fotViard with 
clear and convincina evidence tJ\at the Couney knew lhe plans were 
deficient. As the di~trlct t~ comctl)' concludtd, Ne\lr·bera hu DOt 
canied this burden. Fin&ll)". Newbera has offered no evidence lhat me 
County ha.s fa3led to accept p-odl.)CU th&% it ha.s deemed equal, nor any 
evi~ence that the Count)' int.er.ded, 81 the time the Contmct wu 
ent.ered into, to promise that it would ac~pt equal prod.u~ while 
irt1.tnding never ~ do so. Oi"Yen lhe shon.comina~ of Newbera's fac­
t.Jr.J alleiations and th~ cleu and con\'incin& S\A.~dud b)' which lhl')' 
must be measured, we rlnd '-"'at tht district co~ properly aranled lhe 
Counri's motion for &u.mma:)' jud.sment on the fr&udulent inducement 
claim. 

v. 
followin£ che ena;· of SUmma.r)' j\.ldgment l:'d the cliamjssal of 

Newbe:-i's a.mende\1 com~laint, the district co~ pnted the Coun· 
ty'~ m~tion for Rule l 1 WlC"tions and awa."C1e.d the Count)· 57 JSO.OO 
to cover the co~t" of opposina Ne9r·be!i 's amended complaint. New· 
befi CO!H.ends that this I \It ud of s.a.nctions c.onstiNteS an abuse Of dis· 
crttion b)' the district court. We aaree and lhercfcre re"ene the 
dis=ict court's award of such sanctions. 

lt is unde:ostood that there is no violation of Rule 11 if the utome)' 
&i~in£ the pl!adina. motion or other pape: unde:u.kes a rc.uonable 
inqui.;· or the fa:t.~ and law and c1oes not file the document for Ill 
improrer plJr.po!;e. &lnwfl)' CMm. Corp. v. Ci~ C1/ Ntw fmi, 762 
f.2d 243, 254 (2d Cir. 1985). Rule 11 is not intended 10 "stifle the 
enthusiasm ar chill the creativity that is lhe very lifeblood or the law." 
/d. In Newbe"a·s amended complaint. It assened .everal new fa=W 
alJeaations clealina with an alleaed ·~oint defense" amnpment 
bet\11-'een the Count) and the E.naineer. Specifically, Newber; alle,ed 
lha: the Couney·s COUMel was enaaged in improper tX pt:Jrft meetinp 
v.·ith various hearina officers in order to dl~ss the merits of the cue. 
and ~t the same time the Count)' was clefendina lhe in\eJrity of lhe 
adrr.inistrative ~\ns beina challenaed before w eoun. Whbout 
aWdni 1:1y faC't'UJJ fmdings a.s to the valiciit)' of d\ese alleption" the 
district co\J!"l found that the amended ~omplaint wa.s ''nothing more 
tha..~ a ~e.s~ ~ersion of the oriainal complaint" containina 'min'or 

· ic.Ages of the co~nts the coun h&d alru.d) d.i~ss,ed [in lhe oriBWJ 
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COl2'p1Aint)." \\'e dis.aifte and find that mcse alleilUOl\1. especW.Iy ill 
light of Ne~·ber,·s claim or I biased review ~SS, were of po=n· 
lially pat sianlficance tO hs claim.s for relief. \\'c find &hat the dis· 
viet tO\.tt't &bused its dis.creti on in levyina sanction.s aaalnst N cwberJ 
and its counsel without Ill)' findina thAt NewbuJ'• alleaaaons of 
i=proper cz pant ~ommunications were made 1n bad failh. 

The appellant's motion 10 supl)liment the record, and the appel· 
lee· s motion ~ slrlk.e portions of the joint a.ppendix and &be re;>Jy brief 
are denied.. For the f"ortiOirli ~&. we affirm 11'1 ~ re\'Cftl m 

,. part and rema..-.d !or FOree ~s coraatent with this opinion. 

AFFJRME.D lh' PART. REVERSED IN !'ART, 
M'D REMAND£D WITH INSTRUCTIONS 
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I V I R G I N I A: 

2 IN THE CIRCUIT COURT OF I'AIRFAX COtJlft'Y 

3 

• 
5 

6 

1 

8 

9 

10 

II 

12 

13 

14 

IS 

~ -. - - -.-,--~---~~~ - ~ .. -- X 
• • 

WILLIAM SCHLOSSER CO. 1 %HC., • • 
• • 

Plaintiff, . . 
• . 

-vs- . AT LAW Bo. 105733 . . • 
BOARD OF SUPERVISORS OF . • . 
FAIRFAX COUN'l'Y, VIRGINIA, et al, . • 

: 
Defendants. . . . . 

- - - - - - ~ - - - - - ~ - - - - - - - X 

Circuit Courtroom No. 4F 
Fairfax County Judicial Center 
Fairfax, Virginia 

Friday; April 3, 1992 

The above-entitled matter came on for hearing 

before THE HONORABLE JACK B. STEVENS, Judge, in and for the 

Circuit Court of Fairfax County, Virginia, commencing at 
16 -

17 

18 

19 

20 

21 

22 

23 

11:38 a.m. 

APPEARANCES: 

On behalf of th~ plaintiff: 

ROGER C. JONES, Esquire· 

On behalf of the defendants: 

DENNIS lt. BATES, Esquire 

. 7 
Anita B. CloYer~Auoclates. Ltd. 

sosaJ WntDrl•• 
Falrlaa. Vlralala U.M 

DS92-063 



2 

I PROCEED:tltGS 

2 (Whereupon, the court reporter was first duly 

3 sworn by the Clerk of court.) 

MR. BATES: Good morning, Your Honor. 

THE COURT: I've read what you filed. 

6 MR. BATES: Thank you, Your Honor. 

7 Just to plunge right in, Your Honor, the sum 

8 and substance of the county's position on the plea in bar is 

9 that since this matter arises out of 11-71 of the Virginia 

10 Public Procurement Act, each and every count in the motion 

II for judgment is out of compliance with the limited judicial 

12 review provided by that act. 

13 The motion for judgment, taken in its 

14 entirety, seeks to have either tort damages entered in this 

IS court against the county or, in the alternative, a de novo 

16 contract proceeding to be heard on its merits in this court. 

17 That simply is not the procedure that is authorized under the 

18 parameters of Virginia Code Section 11-71, as we've 

19 indicated. 

20 

21 

22 

23 

Insofar as the demurrer is concerned, I 

believe that it's clear that there is no allegation of actual 

bias in the motion for judqment that creates any specter of 

due process or a problem with due process. 
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I I think that even the plaintiff's allegation 

2 that the decision of the County Executive on the issue of 

3 notice somehow constitutes some desire on his part to 

4 prejudice the plaintiff is reaching. It's pretty clear, Your 

5 Honor, that notice is a well established condition precedent 

6 to recovery on a claim under a construction contract 

7 scenario. 

8 In fact, Your Honor, involving this very 

- ... 9 plaintiff, found that, in another County contract, the 

10 failure to provide the very same notice that the County 

II Executive ruled on in this case barred their claim and you 

12 were upheld by the Virginia Supreme Court in the matter of 

IJ W.M. Schlosser v. County of Fairfax. And. I'd just like to 

14 hand that up to Your Honor. 

Is So, in essence, the question of bias simply is 

16 a red herring in this case, Your Honor, I believe, and it's 

17 simply another transparent attempt by the plaintiff to seek 

18 a de novo merits hearing. in this particular matter when 

19 Virginia Code Section 11-71 clearly provides only for limited 

20 judicial 

21 

22 section 

23 against 

review. 

Moreover, there is nothing in that statutory 

that authorizes the entry of any monetary judgment 

either party. 
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I So it would appear that in view of the 30-day 

2 limitation set forth for actions for judicial review in this 

3 particular court and the fact that the plaintiff has failed 

4 to invoke such judicial review, we ask that Your Honor 

5 dismiss the case with prejudice at this time. 

6 I believe he voluntarily knew or he actually 

7 knew what the limitations were under 11-71; he chose to take 

8 the risk of coming forward to this court seeking a hearing on 

- ~' the merits, either in contract or in tort. 

10 By virtue of ignoring the plain requirements 

II under Virginia Code Section 11-71, I believe that the 

12 plaintiff has prejudiced himself and that the 30-day 

13 limitation should act as a complete bar, with prejudice, in 

J4 this case. 

IS Thank you, Your Honor. 

16 MR. JONES: Your Honor, Roger Jones for the 

17 plaintiff, W.M. Schlosser Company. I think we went through 

18 this once before a few mo~ths ago. 

19 Basically, the complaint or the motion for 

10 judqment in this matter doesn't seek court damages, so to 

lJ speak. It seeks recovery of money damages under the theory 

ll 

l3 

of guantum meruit. It also seeks money damages under a 

theory -- alternative theory of breach of contract. 
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1 there's a count in the motion for j udqment for administrative 

2 decision review. That's Count VI. 

3 Dealing with Counts I, ·xi and III, those 

4 counts all deal with fraud, constructive fraud, and fraud in 

5 the inducement. And all those counts seek is rescission on 

6 the Phase I severable portion of the contract in question to 

7 permit recovery under the alternative theory of auantum 

8 meruit, recovery of money damages. 

- ... 9 THE COURT: There's no jurisdiction in this 

10 court for that, though, is there? 

II MR. JONES: Excuse me, Your Honor? 

ll THE COURT: I don't have any jurisdiction to 

13 -- for such a suit, do I? 

14 MR. JONES: Why would you say you don't have 

IS jurisdiction? 

16 THE COURT: 11-71 is very specific about what 

17 your remedies are. 

18 MR. JONES: . ll-71 doesn't limit my remedies. 

19 It just says judicial review. I'm seeking judicial review. 

lO 

21 

22 doesn't it? 

13 

All of these issues were presented at the --

'rHE COURT: It limits it to a contract, 

MR. JONES: It says judicial review. 
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I THE COURT: Of a contract. 

2 MR. JONES: Of the administrative appeal 

3 proceeding. 

4 All of these issues were presented in the 

5 administrative appeal proceeding and they were all denied by 

6 the County administrator. 

7 THE COURT: Well, the County is taking the 

8 position of sovereign immunity under your fraud action if 

, 9 it's viewed as an independent --

10 MR. JONES: I think the court in -- Two cases. 

lJ One is the Robberecht case, and the other is the Berqmueller 

12 case, basically saying rescission is a contract remedy for 

13 which fraud may be justification. And in Berqmueller they 

14 talk about constructive fraud being ground for rescission. 

IS THE COURT: Well ••• 

16 MR. JONES : On the I don't want to proceed 

17 if the court has a question. 

18 

19 

20 

21 

22 

23 

THE COURT: No, go ahead. 

MR. JONES: 7 would also submit that the 

rights and remedies clause of the contract itself allows the 

plaintiff in this action to pursue money damages under 

various alternative legal theories, and that's exactly what 

they're doing in this case. 
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I On the issue of the administrative decision 

2 review, the real issue before the court is whether it•s just 

3 judicial review or whether there is a de novo hearing that•s 

4 appropriate. 

5 We believe that a de novo hearing is 

6 appropriate because of fraud, constructive fraud, and the 

1 fraud in the inducement issues that act to rescind all those 

8 terms and the administrative appeal procedure contained in 

',9 the Phase I portion of the contract. 

10 

II 

ll 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

It's also appropriate because the 

administrative appeal procedure itself in the contract is 

void and unenforceable because it's not-- was not conducted 

before a disinterested person. 

And we also believe it's appropriate now 

because Schlosser has exhausted that process. He ~ppeared 

before the County Executive's designee. We presented our 

case. He summarily denied the case. We .contend that in 

summarily denying the case.-- He also ruled on the issue of 

notice, which is a fact issue which wasn't even before him, 

and that in itself demonstrates actual bias on the County 

Executive's designee. 

But even aside from that, we contend that the 

act itself, Section ll-35(g) requires the act-- requires the 
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I avoidance of any impropriety under the act. And that would 

2 go to the issue of what constitutes a disinterested person 

3 under Section 11-71. certainly a disinterested person is not 

4 a County-paid employee, which is what occurred in this case. 

5 On the final issue of this action should be 

6 barred, for some reason the County contends we failed to 

7 comply with the 30-day time period. I would submit to the 

8 court that this action was commenced within thirty days after 

· , 9 the administrator's decision in this action. Actually, it 

10 was commenced prior to his written decision, but after his 

II verbal decision on the record. 

ll count VI of this action includes a county for 

ll administrative decision review. That's exactly what we're 

14 asking the court here. We're asking the court for a de novo 

IS type hearing on that decision. 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Anything further? 

MR. BATES: Just briefly, Your Honor. 

If Your Hon~r recalls, Mr. Jones, counsel for 

Schlosser, asked you to recuse yourself essentially on the 

same grounds that he's asking the County Executive to recuse 

himself, and there's really no basis in law for the type of 

procedural objection that he's talking about with respect to 

bias. 
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I Insofar as his Count IV with respect to the 

2 administrative review decision, what he's trying to do is 

3 have it both ways. He's essentially saying that there is a 

4 reason in the administrative process of the County to convene 
. 

5 a de novo hearing in this court. That is something not 

6 permitted by 11-71. 

7 It's clear that 11-71 simply is limited to 

8 judicial review. There • s no provision for entry of any 

, ~' monetary judgment. And so by virtue of the inherent nature 

10 of the remedy requested in Count IV, it is beyond the 

II limitation of judicial review set forth in 11-71. 

12 And it seems to me when counsel is aware of 

13 the provisions of Virginia Code Section 11-71 and chooses to 

14 file a common law action in this court, then he doesn't get 

IS any tolling of the 30-day period because that's a 

16 

17 

18 

19 

lO 

ll 

12 

13 

jurisdictional period and it's a special statute of 

limitation. 

Under thos~ circumstances, Your Honor, we'd 

ask that the case be dismissed with prejudice. 

THE COURT: Anything further? 

MR. JONES: Your Honor, I'm not quite certain 

of what Mr. Bates is referring to in terms of me asking you 

to recuse yourself. I did file a motion with the court 
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I earlier in this action to transfer venue, which the court 

2 denied. 

3 I'd just like to point out to the court 

4 paragraph 52 of the amended motion for judgment talks about 

5 all the reasons Mr. Kramer, the hearing officer, erred as a 

6 matter of law in summarily denying Schlosser's claim, and 

7 there's about ten reasons set forth. 

8 It wasn't a hearing that he conducted on the 

, , 9 merits of the claim itself. It was -- It was a hearing 

10 sort of like a summary judgment hearing, if you will. He 

II listened to --

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

MR. BATES: I agree that --

MR. JONES: -- the arquments and then he 

summarily decided that as a matter of law the provisions -

precluded Schlosser's claim. 

It's true, the parties did agree that we 

should proceed with that type of procedure first. Because if 

it was his position that the contract terms itself precluded 

the claim, there was no necessity to present evidence on the 

merits of the claim, so to speak, and then some fact issues. 

Okay. So we are appealing his decision as 

summarily denying Schlosser • s claim on the terms of the 

contract itself. There has been no hearing at all on the 
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I merits of the claim. We contend that he erred as a matter of 

2 law in summarily denying Schlosser's claim on the contract 

3 terms. 

4 (A brief pause.) 

5 
. 

THE COURT: Was something done with Count XV 

6 in this earlier? Or was it addressed at all? 

' MR. JONES: Your Honor, Count IV in the 

8 amended motion for judgment deals with auantum meruit. 

, , 9 Originally there was something done with Count IV. Quantum 

10 meruit was put in under the amended motion for judgment. 

II THE COURT: Well, this is an express -- You 

ll wouldn't have quantum meruit with an express contract. 

13 MR. JONES: Well, we say, Your Honor, that the 

14 issues of fraud, constructive fraud, ana fraud in the 

15 inducement, create a basis for rescinding the Phase I portion 

16 of the contract and permitting ·the recovery under the 

17 alternative theory of quantum meruit. 

18 These frau~ issues are all issues that go to 

19 the formation of the contract itself. They were very 

20 specifically and in detail set forth in the amended motion 

21 for judgment. 

22 

23 

THE COURT: I c;rant the plea in bar to I 

through III. Count IV is the -- And also to count IV. 
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I In Count IV, for some reason I had in my head 

2 this was addressed before. But --

3 MR. BATES: Your Honor, I can tender the 

4 transcript of the last argument and perhaps that would 

5 refresh Your Honor's recollection. We did talk about whether 

6 or not quantum meruit was available because it's predicated 

7 upon the rescission of the contract, and the position of the 

8 County is that one cannot affirm and disaffirm in the same 

~ .. 9 breath. 

10 And it's clear that he invoked 11-71 as a 

II result of his alternative remedies available under 11-69(d), 

12 which permits a contractor under certain circumstances either 

13 to file an original action on the dispute in circuit court or 

14 to invoke administrative remedies. Schlosser invoked 

IS 

16 

17 

18 

19 

20 

ll 

22 

23 

administrative remedies which resulted in an administrative 

appeal hearing, where it agreed to have the legal question of 

recovery decided by the County Executive. 

Under those _circumstances, it was our position 

-- and I believe Your Honor asked several questions in that 

regard that you cannot then turn around and seek 

rescission of the very contract upon which you're proceeding 

under pursuant to the paragraph providing for administrative 

appeal hearings, as well as 11-71 of the Virginia Public 
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I Procurement Act. 

2 MR. JONES: Your Honor, a little background. 

3 After Schlosser's claim was submitted on this contract and 

4 after they'd gone through the administrative appeal 

S procedures required in the contract It is a several-step 

6 process where you submit it first to a Project Director and 

7 then to the Contract Administrator, and then to the County 

8 Executive's designee • 

.. 9 In between the period of time where the 

10 Contract Administrator and the County Executive's designee 

II conducted his hearing on Schlosser's claim, Schlosser 

1~ conducted an extensive Freedom of Information Act 

ll investigation of the County's records and discovered 

... something that Schlosser always suspected but never had been 

IS able to confirm-- that, 'in fact, the County had extensive 

16 what we call superior knowledge of a lot of problems with 

17 construction documents that were issued to Schlosser for a 

18 lump sum bid. 

19 Prior to the solicitation of Schlosser's bid 

20 for the contract and prior to the award of Schlosser's 

21 co.ntract for the work in question, notwithstanding the 

ll 

23 

County's knowledge of the design defects and the fact that 

the drawings themselves and the construction documents 
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I themselves were deficient, they solicited from Schlosser a 

2 lump sum proposal to perform the work outlined in the 

3 contract drawings and specifications. 

4 When the work started, Schlosser's performance 

S was significantly suspended and disrupted because of the 

• design defects that the county knew about before the award of 

' the contract. As a result, Schlosser's performance was 

8 extended roughly 259 days and Schlosser incurred damages of 

, .. 9 more than $1.1 million. 

10 Schlosser's claim was to recover those 

II additional costs that it expended because of the problems it 

ll had encountered on the project relating to -- and the motion 

13 for judgment identifies three specific issues. One dealt 

... with the electrical design, one dealt with the design of the 

IS second-floor space with the domestic relations, and one dealt 

16 with the design around the grand stair area of the old 

J7 courthouse. 

18 During the. administrative appeal hearing, 

19 Schlosser was ready to present evidence establishing the 

20 County's knowledge and the County's fraudulent inducement of 

2l Schlosser's contract based on the documents that were 

22 

23 

discovered during the Freedom of 

investigation. 
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I The County Executive's designee, Mr. Kramer, 

2 said, "Before we get to all those fact issues, shouldn't we 

first decide whether this claim should be something that can 

4 be recovered under the terms of the contract itself?" There 

s was extensive argument on what the terms of the contract 

6 provided, the changes clause of the contract, the suspension 

7 of work clause of the contract. 

8 And there was also extensive arqument that the 

' .. 9 rights and remedies clause of the contract allowed Schlosser 

10 to pursue alternative theories or alternative remedies of 

II recovery for which they were seeking money damages under the 

l2 contract. Alternative remedies of recovery would be 

IJ rescission of the contract and payment for reasonable value 

14 of the work performed under the theory of gyantum meruit. 

IS This was all presented to the County 

16 Executive's designee and he ruled -- let's call it as a 

17 matter of law -- that Schlosser was not entitled to proceed 

18 with his claim under the terms of the contract. And that is 

19 what prompted this filing of this action last summer in this 

lO court. 

ll 

ll 

l3 

THE COURT: Do you want to be heard further? 

MR. BATES: Yes, Your Honor. 

I believe counsel is somewhat corrupting the 
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I process. If you look at Exhibit No. 4 of the County's Plea 

2 In Bar To Amended Motion For Judqment, you will see that the 

3 claim heard by the County Executive simply was a request for 

4 a change order which included the amount of money that he's 

5 referring to. 

6 There was some discussion about the 

7 availability of appropriate 

8 THE COURT: This is the November 21 letter? 

... 9 MR. BATES: Yes, Your Honor. That's the 

10 claim, and it's based on the changes provision in the 

II 

ll 

13 

I.& 

IS 

16 

17 

18 

19 

20 

ll 

ll 

ll 

contract. 

The question became whether or not the amount 

of money that they're seeking, which exceeded the direct 

costs of performing additional work, was available in view of -

the percentage markup on change orders which was provided for -
whenever there is an agreement that the contractor was 

required to perform work beyond the plans and specs. 

The question of whether or not he had some 

common law right of action really was not before the County 

Executive, nor could it have been. 

And it's clear now that he's estopped from 

coming in and arguing that somehow the contract itself 

prevented him from bringing a common law act -- or a common 
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law action, rather -- when his claim clearly indicates that 

it's based on the contract. 

And when the County Executive made the 

4 decision, it made the decision on this claim, not on any 

5 after-discovered evidence as a result of Freedom of 

6 Information Act requests or anything else. I believe counsel 

7 admits in his own response to the plea in bar that this was 

8 the claim before the County Executive. 

... 9 MR. JONES: Your Honor, the claim was for 

10 additional costs stemming from -- call it extended contract 

II performance, okay? The reasons for that extended contract 

12 performance were -- we were prepared to develop those reasons 

IJ at the hearing before Mr. Kramer. Okay? 

14 What Mr. Kramer summarily decided was, "I 

IS don't care what your reasons are. It doesn't matter what 

16 your reasons are. The terms of the contract itself, whether 

17 it be the suspension of work clause which you're arguing, 

18 whether it be the changes clause which you're arguing, or 

19 whether it be the rights and remedies clause which you're 

lO arguing, those terms of the contract do not allow you to 

ll proceed with this claim any further. Your claim is denied." 

ll 

23 

THE COURT: And that's because of the notice? 

MR. BATES: No, Your Honor. 
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1 again, I don't believe that counsel is accurately reflecting 

2 what transpired. The notice was one aspect of the denial. 

3 The other aspect simply was that the 

additional impact costs that were being sought under the 

5 changes provision of the contract, which were included in 

6 this claim, were not available because the changes provision 

7 limited recovery to a percentage markup on the actual costs 

8 involved in performing any additional work. 

... 9 The evidence was that they haq been paid their 

10 actual costs, and so that they were only ent~tled to the 

II percentage, which is 10 percent in some cases, 15 percent in 

12 others, which pertained to those actual costs. 

13 Now, the claimant comes in and says, "I don't 

•~ care what's in Article 12. I've been harmed to the extent 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

where I can have a separate impact, sort of economic damage 

theory for recovery." 

Now, that is separate and distinct from any 

sort of common law claim in quantum meruit or anything else. 

And I invite Your Honor to look at this claim on November 21, 

1989. A cursory review would show that there's no reference 

at all to quantum meruit, fraud, or anything else. It's 

simply a plain vanilla request for additional money under the 

changes provision in the contract. 
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I Now, it's clear that there's a bit of 

2 bootstrappinq going on at this point because counsel wants to 

3 infer that there was some overall argument that the County 

4 Executive ought to hear de novo common law action in this 

5 review. But that's the case. 

6 THE COURT: But I don't see anything 

7 specifically addressed to Count IV. Have I missed it? 

8 MR. BATES: Yes, Your Honor, I believe you 

' 9 have. If you look at Count IV once aqain, count IV simply 

10 says "quantum meruit". And it seems to me, Your Honor, in 

II order for you to reach the point where Schlosser is entitled 

12 to quantum meruit damages, first of all, you would have to 

13 have a hearing on the merits --

14 THE COURT: Have you filed something directly 

IS -- addressed directly to Count IV? 

16 MR. BATES: Yes, Your Honor. If you look at 

17 paragraph 2 of the Plea In Bar To Amended Motion For 

18 Judgment, I believe it's encompassed there. 

19 

20 

21 

22 

23 

THE COURT: Oh, I see now. 

MR. JONES: Your Honor, quantum meruit is not 

a tort remedy. It's a remedy that the courts have created --

It's a remedy that the courts recognize and apply it in law 

to mean that -- where an existing agreement is unenforceable 
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I or where there's no agreement whatsoever. 

2 And the cases that we've cited in our brief--

3 the Hendrickson case, and I believe the other one was Marine 

4 Development Corn. -- both espouse that position. It's 

5 recognized here in Virginia law. 

6 

' 
8 

9 

10 

II 

12 

13 

... 
IS 

16 

17 

18 

19 

20 

21 

ll 

23 

Your Honor, with respect to the way Mr. Kramer 

decided or summarily denied Schlosser's claim, the amended 

motion for judgment contains an attachment, Exhibit G, Mr. 

Kramer~s decision, written decision, which clearly in the 

third and fourth page denies it based on various articles, 

Article 8 of the contract and Article 12 of the contract. 

And then he goes on in the last page and 

denied it in any event under the notice issue. He also 

denied it under Article 7 of the contract, which is the 

rights and remedies clause. 

And, finally, Your Honor, the complaint has 

attached to it as an exhibit the actual hearing transcript 

when Mr. Kramer gave his decision on the record of why he was 

denying the claim. 

And basically that decision on the record was 

he felt that Schlosser's claim could not be recovered on the 

terms of the contract, notwithstanding any arguments that we 

could have presented under the rights and remedies clause on 
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21 
I the County's misrepresentation or fraudulent inducement of 

2 the contract, and notwithstanding any arguments that 

3 Schlosser would have presented on interpretation of the 

4 suspension of work clause and the facts relating to the 

s suspensions of work which occurred on the project, and 

6 notwithstanding the other provisions of the contract as well. 

' Your Honor, Schlosser simply wants a day in 

8 court. Schlosser simply wants to be heard before a 

.. 9 disinterested person. Schlosser had a contract that required 

10 an administrative appeal procedure. Schlosser complied with 

II that administrative appeal procedure. He didn't even get to 

12 present the merits of their claim during that procedure. 

13 MR. BATES: Your Honor 

I" MR. JONES: Rather, they were summarily 

IS denied. That 1 s what prompted this action. And now Schlosser 

16 simply wants its day in court on these issues. 

17 MR. BATES: Object to the us~ of "summarily". 

18 Mr. Jones is well aware ~hat we agreed to proceed in that 

19 fashion. He created the procedural snafu here, Your Honor, 

20 

21 

22 

23 

by ignoring limited judicial review available under 11-71. 

I think it's unfair for him to characterize 

the county Executive 1 s decision as summarily denying his 

claim. The parties agreed to present this legal question 
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I governing the availability of impact costs to the County 

2 Executive for decision. 

J To the extent that he disagreed with the 

nature of that decision, the provisions of 11-71 provided the 

5 appropriate avenue for judicial review of that decision. It 

6 

7 

8 

9 

10 

II 

ll 

certainly didn't give him the carte blanche to come to this 

court and file a de novo action in common law when, of 

course,. the Virginia Public Procurement Act is clearly in 

derogation of it -- of the common law, having come into 

existence on January 1, 1983, Your Honor. 

Thank you. 

THE COURT: I think I have to grant the plea 

13 in bar, Mr. Jones. 

I.& MR. JONES: To all counts, Your Honor? 

IS THE COURT: All counts, yes, sir. 

16 MR. BATES: Thank you, Your Honor. 

17 ·MR. JONES: And would the court rule on the 

18 demurrer as well? or is ~e plea in bar going to take care 

19 of that, too? 

20 THE COURT: Well, I think it's basically the 

21 same, really. I would grant-- or sustain the demurrer. But 

22 it's more in the nature of a plea in bar than it is a 

23 demurrer. 
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I MR. BATES: Thank you, Your Honor. 

2 THE COURT: Will you submit an order to Mr. 

3 Jones and preserve all objections for appeal, please? 

4 

5 

6 

7 

8 

' .. 9 
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MR. JONES: '!'hank you. 

(Whereupon, at 12:07 p.m., the hearing in the 

above-entitled matter was concluded.) 
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I CERTIFICATE OF REPORTER 

2 I, DONALD E. SCOTT, a Certified Verbatim 

3 Reporter duly sworn to well and truly report the foregoing 

4 proceeding, do hereby certify that the transcript of 

s 
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' 
8 

... 9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

2l 

23 

proceeding is true and correct to the best of my knowledge 

and ability, and that I have no interest in said proceeding, 

financial or otherwise, nor through relationship with any o_f 

the parties in interest, nor their counsel. 

hand this 

IN WITNESS WHEREOF, I have hereunto set my 

-~---~-day of flr.u.J. , 1992. 

(JAJf f_ G:: 
DONALD E. SCOTT, CVR-CM 

-April 4, 1992 ll:23pm 
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I CERTIFICATE OF REPOBTER 

2 I, DONALD E. SCOTT, a Certified Verbatim 

3 Reporter duly sworn to well and truly report the foregoing 

4 proceeding, do hereby certify that the transcript of 
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17 

18 

19 

lO 

21 
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23 

proceeding is true and correct to the best of my knowledge 

and ability, and that I have no interest in said proceeding, 

financial or otherwise, nor through relationship with any o~ 

the parties in interest, nor their counsel. 

hand this 

IN WITNESS WHEREOF, I have hereunto set my 

~d. clay of ~ 

()~Jif_~ 
, 1992. 

DONALD E. SCOTT, CVR-CM 

.April 4, 1992 11:23pm 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W.M. SCHLOSSER COMPANY, INC. 

Plaintiff, 

v. AT LAW NO. 105733 

BOARD OF SUPERVISORS 
FAIRFAX COUNTY, VIRGINIA, 

Defendant. 

ORDER 

THIS MATTER CAME ON BEFORE the Honorable Jack B. 

Stevens for argument upon the Plea in Bar and Demurrer filed by . 

the Defendant Board of Supervisors of Fairfax County to the 

Amended Motion for Judgment on this 3rd day of April 1992; and 

IT APPEARING TO THE COURT after considering the 

written and oral arguments by counsel for the parties that the 

Defendant's Plea in Bar should be granted and its Demurrer 

sustained; 

for 

for 

UPON CONSIDERATION WHEREOF, it is hereby; 

ADJUDGED, ORDERED and DECREED that: 

1. The Defendant's Plea in Bar to the Amended 

Judgment is granted. 

2. The Defendant•s Demurrer to the Amended 

Judgment is sustained. 

3. This action is dismissed with prejudice. 

AND THIS ORDER IS FINAL. 
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ENTERED this eJtl.f§ day of ~I{A~~;;;;;...;..I....-L~-- 1992. 

~ 

I ASK FOR THIS: :,...-"" ~T LYNDO~ HOWE+-lt 
\ACTING COUNTY' ATTO 

B;\ l.N'vV·.·'\f' 
Dennis R. Bates, 

( 
CI 

Senior Assistant County Attorney 
State Bar No. 20130 
Fairfax County Attorney's Office 
lOth Floor 
Massey Building 
Fairfax, Virginia 22030 
(703) 246-2421 
Counsel for Defendant 

SEEN ~.:-QBJECTED~TO--ALL OBJECTIONS PRESERVED: 

' By ~-~~·--?~ 
·-·Roger ~ .,Jones, _Esquire 

BRAUDE . MARGULI,ES I p. c. 
1828 L treet, N.W., Suite 900 
Washington, D.C. 20036 
Counsel for Plai~tiff 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

. . 
W.M. SCHLOSSER co., INC., . . . . 

Plaintiff, . . 
: 

v. . At Law No. . 105733 . . 
BOARD OF SUPERVISORS . . 
FAIRFAX COUNTY, VIRGINIA, : . . 

Defendant. . . . . 
NOTICE OF APPEAL 

" r L. • 
-;» ....... 

f 

. ......... . . · 

Plaintiff, W.M. Schlosser Company, Inc., by undersigned 

counsel, pursuant to Supreme Court of Virginia Rule 5:9 hereby 

gives notice of appeal from the final Order of this Court 

entered on April 24, 1992, to the Supreme Court of Virginia. 

Plaintiff further gives notice that the transcript of the 

hearing in this case and other incidents of the case will be 

filed, all in compliance with the rules of the Supreme Court of 

Virginia. 

Respectfully submitted, 

~BLOSSER COMPANY, 

~ .. ----------By:Roger 
va. B r No 
BRAUDE & 
1828 L Stre 
Suite 900 
Washington, D.C. 20036 
202 293-2993 

Counsel for Plaintiff 
W.M. Schlosser Co., Inc. 
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CERTIFICATE 

I, Roger C. Jones, Esq., counsel of record for Plaintiff, 

W.M. Schlosser Company, Inc. hereby certify that: 

1. Appellant is W.M. Schlosser Company, Inc. located at 

2400 51st Place, Hyattsville, Maryland 20781, (301) 773-1300. 

2. Counsel for Appellant is Roger c. Jones, Esq., (Va. 

Bar No. 25256) of Braude & Margulies, p. c., with offices at 1828 

L Street, N .W., Suite 900, Washington, D.C. 20036, (202) 

293-2993. 

3. Appellee is Board of Supervisors, Fairfax County, 

Virginia. 

4. Counsel for Appellee is Robert Lyndon Howell, Esq., 

Acting County Attorney and Dennis R. Bates, Esq., Senior 

Assistant County Attorney, (Va. Bar No. 20130), Fairfax County 

Attorney's Office, lOth Floor, Massey Building, Fairfax, 

Virginia 22030 (703) 246-2421. 

5. A copy of the transcript has been ordered from the 

Court Reporter who reported the case. 

6. A true copy of the foregoing Notice of Appeal was 

mailed to Robert Lyndon Howell, Esq. and Dennis R. Bates, Esq., 

counsel for Board of Supervisors, Fairfax County, Virginia, at 

the address stated above, said attorneys being the only opposing 

counsel in this matter. 
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APPEil.ANT' S ASSIGNMENTS OF ERROR 
(Excerpt from Appellant's Petition for Appeal, 

pages 4-5, filed on July 21, 1992) 

manner with avoidance of any. • • appearance of impropriety 

" • • • • 

In addition, the Circuit Court sustained a plea in bar 

to each count in the Amended Motion for Judgment based on the 

County's argument that Virginia Code 1 11-71 provides limited 

jurisdiction and precludes an action at law for money damages 

and de novo judicial review of contractual disputes with the 

County, regardless whether they arise from independent legal 

actions under the contract or an appeal from an administra-

ti ve decision. The Court's ruling was clearly erroneous 

given the "Rights and Remedies Clause" in the parties' 

Contract which permits an action at law for money damages. 

It also ignored Virginia Code I 11-70, which permits legal 

action after exhausting administrative procedures, and the 

uncontroverted facts as pled in the Amended Motion for 

Judgment. 

A final Order in the case was issued by the Circuit 

Court on April 24, 1992, which confirmed the rulings made by 

the Court and dismissed the case with prejudice. Schlosser 

timely filed its Notice of Appeal on May 20, 1992. 

ASSIGNMENTS OF ERROR 

Appellant submits the following assignments of error for 

review by this Court: 

1. The Circuit Court erred as a matter of law in 

sustaining the County's Demurrer to Count VI of the Amended 

Motion for Judgment since the County's designation of a 

- 4 -
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county official to hear and decide the administrative appeal 

of Schlosser's contractual claim against the County violates 

the wdisinterested person• requirement of Virginia Code 

I 11-71.A and due process. 

2. The Circuit Court erred as a matter of law in 

sustaining the County's Plea in Bar to the Amended Motion for 

Judgment since Virginia Code 1 11-70 and 1 11-71.8 do not bar 

the Court from reviewing the administrative decision denying 

Schlosser's appeal and also considering alternative 

independent legal actions for Schlosser's claimed damages, 

~after Schlosser exhausted the required administrative appeal 

process. 

3. The Circuit Court erred as a matter of law in 

denying Plaintiff's Motion for Change of Venue since the 

action in question involved the Fairfax Court itself. 

QUESTIONS PRESENTED 

1. Whether, as a matter of law, the County's designa­
tion of a county official to hear and decide the administra­
tive appeal of Schlosser's contractual cl~im against the 
County violates the "disinterested person" requirement of 
Virginia Code I ll-7l.A and due process. (Assignment of 
Error No. 1). 

2. Whether, as a matter of law, Virginia Code I 11-70 
and I 11-71.8 bar the Court from reviewing the administrative 
decision denying Schlosser's appeal and also considering 
alternative independent legal actions for Schlosser's claimed 
damages, after Schlosser exhausted the required 
administrative appeal process. (Assignment of Error No. 2). 

3. Whether, as a matter of law, the Circuit Court 
erred in denying Schlosser's request for a change of venue 
since the action in question involved the Fairfax Court 
itself. (Assignment of Error No. 3). 
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