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AT RIOHMOND

Record No. 5957

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City. of Richmond on Tuesday the 28th day of July, 1964.
STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY,
Plaintiff. in Error,

against
ELBERT B. SMITH,

Defendant in Error.

From the Court of Law and Chancery of the City of Norfolk
J. Sydney Smith, Jr., Judge
Upon the petition of State Farm Mutual Automobile Insurance Company a writ of error and supersedeas was awarded it by the Chief Justice of the Supreme Court of Ap:eeals
on July 27, 1964, to a judgment rendered by the Court of Law
and Chancery of the City of Norfolk on the 27th day of January, 1964, as amended on the 29th· day of January, 1964, in
a certain motion for judgment then therein depending wherein Elbert B. Smith was plaintiff and the petitioner was defendant.
And it appearing from the certificate of the clerk of the said
court that a suspending and S'U/persedeas bond in the penalty
of· six thousand dollars, conditioned according to law, has
heretofore been ~ven in accordance with the provisions of
sections 8-465 and 8-477 of the Code, no additional bond is
required.
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MOTION FOR JUDGMENT.

Elbert B. Smith moves the Court for judgment against
State Farm Mutual Automobile Insurance Company in the
amount of Four Thousand Five Hundred Twenty and no/100
($4,520.00) Dollars plus six per cent interest from July 3,
1963, for the following reasons:
1. That on December 2, 1962, the plaintiff was involved in
an automobile accident on Virginia Beach Boulevard in the
~City ()f N or.fo~, Virginia.
'2. That ·the inju-ries were :brought about in an ·accident !involving a vehicle owned :by :Francis J. Frost of ·6659 Wr.gi:nia
B.~a~h. Bpulevard, .Norfolk., Virginit\, which . vehicle was a
1952. ;Oldsmobile,, ·and at ·the time of the accident Mr. 'Frost=~s
·vehicle was 'lieing driven· by Elaine R. Smith of 22(i) Walnut
Street, Modesto, California.
3. That the plaintiff has obtained judgment against 'Elaine
R. Smith fot: injuries sustained in the accident, which judg·inent was; entered on July 3, 1963, in the amount of 'Four
Thousand Five Hundred and nojlOO ($4,500.00) Dollars plus
interest and costs, and that judgment remains unpaid.
· · -4•. That Elaine R. :Smith had purchased a policy of :automobile liability insuran.ce fr.om ·th.e defendant, State Farm Mutual Automobile Insurance Company, it being policy number
8200-523-017-05, and that said automobile insurance policy
was in full force and effect on December 2, 1962.
pa~e· ·2 } ·5. ··That at the time of the accident Ela'ine R .
. . Smith was entitled to coverage under said insurance. policy wh~Je driving the vehicl~ of Francis J. Frost.
· 6.. That the· plaintiff in this case -is a third party benefici~ry of said insurance policy, and sin~e .Elaine R. Smith was
covered at the time of the ·accident under the terms of said
·p5)licy, ·the pla_intift ~ays that the defendant is liable tp 'h~
·f-or ·~he amo~nt due under the terms of the judgment· obt~ined
against
..
. . ..Elaine- R. Smith.
.
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State Farm Mutual Automobile Insurance Co. v.
Elbert B. S.mith
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WHEREFORE, this suit is brought and the plaintiff moves
the Court for judgment against you in the amount of Four
Thousand Five Hundred Twenty and no/100 ($4,520.00} Dollars plus interest from July 8, 1968, and the costs of this
suit.
ELBERT B. SMITH
By ROBERT M. GUSTIN
Of Counsel.
Filed in the Clerk's Office the 8 day of August, 1968.
Teste:
W. L. PRIEUR, JR., Clerk
L. M. CALVERT, D. C.
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ANSWER AND GROUNDS OF DEFENSE OF STATE
FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY.
Now comes State Farm Mutual Automobile Insurance
Company ·by counsel, and for its Answer and Grounds of
Defense, says :
1. That it admits the allegations of paragraph 1, 2, and 3
of the Motion for Judgment.
.
2. That it admits that it issued its automobile liability insura.nce policy numbered 8200-528-017-05 to Elaine R. Smith,
but denies that said policy extended coverage to said Elaine
·
R. Smith on December 2, 1962.
B. That it expressly denies that Elaine R. Smith was covered by the terms of said policy, and asserts affirmatively that
such coverage was expressly excluded under the terms of
said policy.
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4. That it denies that it is indebted to the plaintiff in any
sum and denies that the plaintiff is entitled to r.ecover any
sum of money from the defendant.

STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY
By JOHN M. CLOUD
Of CounseL ·
Filed 9-13-63 Court of Law and Chancery.
By W. K. McCRORY, D. C..
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In the Court of Law and Chancery of the City of N prfolk,
on the 27th day of January, 1964.
Elbert B. Smith,

Plaintiff,

f).

State Farm Mutual Automobile Insurance Co.,
Marjorie Smith,

Defendant.
Plaintiff,

v.
State Farm Mutual Automobile Insurance Co.,
Cheryl Smith, an infant, etc.,

Defendant.
Plaintiff,

v.
State Farm Mutual Automobile Insurance Co.,

Defendant.

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith
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ORDER.

This day came the parties, the plaintiffs, in person and by
counsel and came as well the defendant, by its counsel, upon
motion of counsel it is ordered that the above cases are to
be heard together, and thereupon came a jury, to-wit.: Landon
S. Birsch, Sr., Mary Bonney, Wm. R. Matthews, Benj .. F.
Morrisette, Jr., Wm. A. Parker, Harry Polay and Arthur
Sheriff, who, upon being duly sworn the truth to· speak upon
the issues joined and having heard the plaintiffs' evidence the
defendant, by counsel moved the Court to strike the plaintiffs' evidence and enter up summary judgment in its behalf, which motion after having been fully heard and maturely considered by the ·Court, is overruled, to which action
of the Court, the defendant, by counsel, duly excepts.
Now, the jury having heard all the ~vidence the defendant,
by counsel renewed its· motion· heretofore made to strike the
plaintiffs' evidence and enter up summary judgpage 7 ~ ment in its behalf, which motion after having been
fully heard and maturely considered by the Court,
is overruled, to which action of the Court, the defendant, by
counsel, duly excepts. Thereupon the plaintiffs, by counsel
moved the Court to strike the evidence of the defendant and
enter up summary judgment in their behalf, which motion
~fter.having been fully heard and maturely considered by the
Court, is sustained, to which action of the Court, the defendant, by counsel duly excepts.
Whereupon it is considered by the Court that the plaintiffs
recover o~ and have judgments against the said defendant,
as follows; ''Elbert B. Smith, plaintiff recover and have :iudgment.ag~,tinst the said defendant in the amount of Four Thousand Five Hundred Twenty Dollars ($4,520.00), with interest
thereon to be computed after the rate .of six per centum per
annum from the 3rd day of July, 1963, until paid together
with his costs about his suit herein expended." "Marjorie
Smith, plaintiff recover of and have judgment against the
said defendant in the amount of Seven. Hundred Seventy
Dollars ($770.00), with interest thereon to be computed after
the rate of six per centum per annum from the 3rd day of
July, 1963, until paid together with her costs about h~r suit
herein expended.'''' And Cheryl Smith, an infant, recover of
and have judgment against the said defendant in the amount
of Three Hundred Seventy Dollars ($370.00), with interest
thereon to be computed after the rate of six -per centum per
annum from the 3rd day of July, 1963, until paid together
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with her costs about her suit herein expended.'' And the
Court discharged the jury from the further consideration of
this case.
To all of which action of the Court, the defendant, by counsel, duly excepts.
·
And thereupon the defendant having signified its intention
of presenting to the Supreme Court of Appeals of
page 8 } Virginia, a petition for a writ of error and supersedeas to the judgments herein, it is ordered that
execution upon said judgments be suspended for a period of
sixty days from the date hereof, upon the said defendant or
someone for it .entering into and acknowledging a proper
suspending and supersedeas bond, conditioned according to
law, before the Clerk of this Court, in the amount of Seventy
Five Hundred Dollars ($7,500.00), with surety to be approved
by said Clerk.
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In the Court of Law and Chancery of the City of Norfolk,
on the 29th day of January, 1964.
Elbert B. Smith,

Plaintiff,

v.
State Farm Mutual Automobile Ins. Co.,
Marjorie Smith,

Defendant.
Plaintiff,

v.
State Farm Mutual Automobile Ins. Co.,
Cheryl Smith, an infant, etc.,

Defendant.
Plaintiff,

'V,

State Farm Mutual Automobile Ins. Co.,

Defendant.

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith

7

ORDER.
This day came again the Defendant, in each of the above
actions at law, by counsel, and on motion, by counsel, it is
ordered that the order entered herein on January 27th, 1964,
be amended in the following respect only as follows; in the
case of Elbert B. Smith v. State Farm Mutual Automobile
Ins. Co., said bond shall be $6,000.00 in the case of Marjorie
Smith v. State Farm Mutual Automobile Ins. Co., said bond
shall be $1,500.00, and in the case of Cheryl Smith, an infant,
etc. v. State Farm Mutual Automobile Ins. Co., said bond
shall be $1,000.00.
.And thereupon the said defendant having signified its intention of presenting to the Supreme Court of Appeals of
Virginia petitions for writs of_ error and supersedeas to the
judgments herein it is ordered that execution upon said judgments be suspended for a period of sixty days from January
27th, 1964, upon the said defendant or someone for it entering into and acknowledging a proper suspending bond in the
case of Elbert B. Smith v. State Farm Mutual Automobile
Ins. -co. in the penalty of $6,000.00 and in the case
page 10 ~ of Marjorie Smith v. State Farm Mutual Automobile Ins. Co. in the penalty of $1,500.00 and in
the case of Cheryl Smith, an infant, etc. v. State Farm Mutual
Automobile Ins. Co., in the penalty of $1,000.00 with security
in each of the foregoing cases, to be approved by said Clerk.
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NOTICE OF APPEAL.
State Farm Mutual Automobile Insurance Company, defendant, is aggrieved by a certain judgment of the Law and
Chancery Court of the City of Norfolk, Virginia, entered
January 27, 1964, {and Order to amend said judgment entered January 29, 1964), in the above-entitled action at law,
and hereby files his Notice of Appeal and intention to apply
to the Supreme Court of the State of Virginia for a writ of
error.
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Upon order of the trial court this action at law was heard
together with the actions at law of Marjorie Smith v. State
Farm Mutual Automobile Insurance Company, At Law No.
7329, and Cheryl Smith, infant, etc. v·. State Farm Mutual
Automobile Insurance Company, At Law No. 7330, the testimony, evidence, proceedings and issues being ~he same in
each of 'fl:te three actions at law.
ASSIGNMENTS OF ERROR.
Defendant, State Farm Mutual Automobile Insurance Company, assigns the following error:

1. The Court erred in overruling the defendant's motion at the conclusion of the plaintiff's
evidence, that the plaintiff's evidence be struck
and summary judgment entered for the defendant.
2. The Court erred in overruling defendant's motion at the
conclusion of all of the evidence that the plaintiff's evidence
be struck and summary judgment entered for the defendant.
3. The Court erred in striking the evidence of the defendant and entering up summary judgment for the plaintiff.
page 12
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STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY
By E. PAGE PRESTON
Of Counsel.
Filed 3-5-64 Court of Law and Chancery.
By: L. M. CALVERT, D. C.
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Modesto, California, Friday, January 10, 1964, 1:15 p.m.
Dep.
page 2

~

Appearances: Taylor, Gustin, Harris & Furniss,
1421 Maritime Tower, Norfolk 10, Virginia, and
Mayall, Hurley, Knutsen & Smith, by Alan Smith, 22 North
San Joaquin Street, Stockton, California, appeared on behalf of the Plaintiffs.
Preston & Preston, Royster Building, Norfolk, Virginia,
and Cardozo, Trimbur & Nickerson, by Robert Nickerson,
812 13th Street, Modesto, California, appeared on behalf of
the Defendants.

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith
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Elaine B. Mellow.
Mr. Nickerson: Mr. Alan Smith represents ·Marjorie
Smith, Elbert Smith and any other plaintiffs in any companion or affiliated actions. Our office represents the State
Farm Mutual Automobile Liability Company in the above
named actions, and any other companion or affiliated actions.
Mr. Smith: And the deposition is requested by the plaintiffs in this action, and notice is waived and all objections are
reserved, with the exception of the form of the question, is
that right?
Mr. Nickerson: Right. And further stipulated that the
deposition may be used in the above entitled actions or any
other companion or affiliated actions to which they would be
applicable.
ELAINE R. MELLOW,
examined as a witness on behalf of the Plaintiffs, being first
duly sworn by the Notary, testified as follows for direct
examination.
Mr. Smith:

Q. On the record, state your full name.
A. Elaine R. Mellow.
Q. Now, Mrs. Mellow, at the time that this particular lawsuit was brought, your name was Elaine
Smith, is that correct?
A. Yes.
Q. And you have since married!
A. Yes.
Q. Now, you have agreed to present yourself here today
voluntarily without any particular notice· or subpoena of
any type, is that correct 7
A. Yes.
Q. And yon understand that I represent Elbert Smith and
any other plaintiffs in any companion or affiliated cases out
of which this particular action arises 7
A. Yes.
Q. Now, may I have your present address?
A. Two twenty Walnut Street, Modesto.
Q. And your husband's full name?
A. Donald Gene Mello.
Q. And when were you married 7
A. June 5.
Q. Of 1963t

Dep.
page 3}
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A. Yes.
Q. Now, on or about December 2nd, 1962, you were in..
volved in an automobile accident back in Norfolk, Virginia, is
that correctY
A. Yes.
Q. And how long 'had you been in Norfolk, Virginia at the
time that this accident happenedY
A. I would say two months.
Q. Two months?
A. Yes.
Q. And prior to arriving in Norfolk, Virginia, where had
you been?
Dep.
A. Well, let's see. I was staying with my girl
page 4 } friend in Manteca, but-well, the present address
was 5120 Tuneson, that was the last place.
Q. In Manteca t
A. No, Modesto.
Q. And how long had you lived at that address before going back to Norfolk Y
A. Oh, about a month, I guess.
Q. All right. Did you have any permanent address where
you were receiving mail in California before going back to
Norfolk?
A. Yes, 814 Sequoia, Manteca.
Q. And was that the home of some member of your familyY
A. No, just mine, where I was renting.
Q. PardonY
A. Renting.
Q. 0. K. Now, apparently after you left 814 Sequoia in
Manteca, you stayed for awhile at another address in Man. teca with a girl friend Y
A. No, that was before. That was before I lived on Sequoia.
Q. What was your last address before you left California
to go back to Norfolk?
A. Fifty-one twenty Tnneson.
Q. And that is the place where your girl friend stayed Y
A. No. She was staying at 459 Cowell Avenue, and my husband -passed away, and I stayed with her for a month, and
then I lived at 814 Sequoia, and then 5120 Tuneson, and then
I went to Vir~nia.
Q. How did you travel back to Norfolk?

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith
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Elaine R. Mellow.
Dep.
page 5}

A.
Q.
A.
Q.

On the train.
And did you take your family along with you?
Yes.
Your two boys 7

A. Yes.
Q. And for what purpose did you go back to Norfolk 7
A. Well, I went back down to-hack to have the baby.
Q. And how far along in your pregnancy were you when
you went back 7
A. Four months.
Q. And did you have a family in Norfolk?
A. ·Yes, a half sister.
Q. And what is her name Y
A. Gertrude Frost.
Q. Where did she reside at that time 7
A. Well, I don't know. It was in the Commonwealth Apart:
ment Houses, but I can't think of the address. I think on
Second Street.
Q.· All right. And it was your intention to go back there
to have your babyY
A. Yes.
Q. Now, at the time you were in California, and just before
you left for Norfolk, did you own a motor vehicle 7
A'. Well, yes, partly.
Q. All right. And what kind of car was thatY
A. Fifty-six Ford.
Q. And when you say partly, you mean some financial institution owned more than you did, maybe 7
A. Well, just about-well, I paid $600 down on it, so I
didn't owe much on it.
Q. Were you the registered owner of the Ford?
Dep.
A. Yes.
page 6 ~ Q. And at that time, did you have an insurance
policy on it 7
A. Yes.
Q. And with whom 7
A. State Farm.
Q. Do you recall when you bad obtained that policy?
A. Well, I guess it would be about two weeks after I got
the car. Something like that. I don't really remember, but
shortly after I got the car.
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Elaine R. Mellow.
Q. And when did you obtain the car, to the best of your
recollection t .
A. Sixty-one-no, '62.
Q. When in '62 7
A. When in '62 YLet's see.
Q. The date certain doesn't matter. Just any approximate
time.
A. Well, I have my membership card here from. State
Farm. It might have some idea of the date on it. I guess it
must have been in-on the 17th of March, '62.
Q. Your .best impression at this time it was March of '62
that you obtained itt
A. Yes.
Q. And shortly thereafter, you obtained insurance through
State Farm Insurance Y
A. Yes.
Q. And did you purchase that through a local agency in
Modesto, or Manteca f
A. Yes, Manteca.
Q. All. right. And did you pay your premiums on the
policy, as far as you knowY
A. Yes.
Q. How long were you back in Norfolk, Virginia before
the accident happened YThat was two months approximately,
was itt
A. Yes.
Dep.
Q. And when you arrived back there, where did
page 7 ~ you stay, with your family Y
A. Well, I stayed with my sister for awhile. I
think it was on Second Street. I can't remember the address
right now, but it was the Commonwealth Apartments. I guess
maybe mainly for Navy wives.
Q. All right. Your brother-in-law was in the service at the
timet
A. Yes, in the Navy.
Q. And .did you reside in that house for-you say for
awhile. How long?
·
A. I would say about a month and a half there.
Q. All right. And then where did you goY
A. I think it is 6659 Virginia Beach Boulevard. She got a
trailer and I stayed at the trailer about two weeks, and then
I went back to California.

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith
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Elaine R. Mellow.
Q. So that your sister bought the trailer on Virginia Beach
Boulevard?
· A. Well, she didn't buy it there. But that is where the
trailer is now.
Q. She bought a trailer and moved to that address Y
A. Yes.
.
Q. And you went over to that address.with her?.
A. Yes.
Q. And about how long before the accident would you say
it was before you moved into the trailer with your sister7
A. About two weeks.
Q. Did you take up any employment or anything
· ,
Dep.
back there 7
page 8 ~ A. No, I didn't.
Q. What was your intention with reference to
·returning to California or staying back there in Virginia Y
A. Well, my mother-in-law-my ex-mother-in-law wanted
me to come back, and so that is the reason I come back to
California.
Q. All right. Now, did your sister have a car that she was
using?
.
.
A. Yes, her and husband, the '52 Oldsmobile.
Q. Was that the car that you were driving at tlie time that
the accident ·happened Y
A. Yes.
Q. Was your brother-in-law away on duty, or was he home
in Norfolk there Y
A. No, he was a~ay at the time of the accident.
Q. And where would away be? .
A. Well, on a ship, out at sea somewhere.
Q. All right. And how did you happen to be driving the
vehicle on the day that the accident happened?
A. My sister doesn't have a license, and I don't think she
even knows how to drive.
Q. At the time she did not have a license?
A. Yes.
Q. And as far as you know. she didn't lmow how to drive?
A. Yes.
Q. Now. the car. was registered-do you know who it was
re~stP.red to?
A. Francis Frost.
Q. That is your brother-in-law?
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Elaine R. Mellow.
A. Yes.
Dep.
Q. Where were you going when this accident
page 9 } happened t
A. We was going over to a girl friend's house to
wash clothes. Her electricity went out in the trailer and we
couldn't wash there.
Q. Was there any other car that your sister or brother-inlaw o'Wned7
A. No.
Q. That was it 7
A. Yes.
Q. And you were driving why? For the reason that your
sister didn't drive, or didn't have a license 7 .
A. :Yes, I was taking her over ther.e·.
Q. 0. K. As far as the facts of. the accident are concerned,
correct me .if I am wrong. It was what we would generally
describe as a rear .end accident Y The front of your vehicle
collided with the rear of the vehicle driven by Mr. Elbert
Smith, is that correct?
A. Yes.
Q. And that was in Norfolk, Virginia 7
A. 'Yes.
Q. Now, yon didn't take your car, that Ford that we have
discussed, back to Virginia with you Y
A. No, it was at-well, it was put in the garage in Stockton
and my girl friend got it out for me and it stayed at her house
in Manteca until I got back.
Q. Did you make any premium payments on your car while
you were back in Virginia, do you know Y
A. Yes, it was a half payment-! paid half before I left,
and half while I was up there.
Q. Do you remember when that was in relation
Dep.
to when the accident happened? Before or after·7
page 10 ~ A. It was before the accident.
Q. How long did you stay in Norfolk after the
accident happened Y
A. I wonldn 't even say a week. I don't think it was a week.
I don't think. I am not sure.
Q. You didn't have your baby back there, is that correct?
A. No.
Q. And how did you come back to California Y
A. By plane.
Q. And where did you take up residence'

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith
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A. With my mother-in-law in San Jose, on Monterey Road
in San Jose.
Q. All right. Did you have any employment at all when
back in Norfolk Y
A. No, l didn't.
Q. Before you left Manteca to go back to Norfolk to have
the baby, had you been working!
A. No, I had not.
Q. Was your brother-in-law at home during any of the
roughly two months period that you were back there?
A. Yes.
Q. When did he ship out, so to speak, in reference to when
the accident happened Y
A. Well, now, when she lived over in the Commonwealth
Housing Project, he come home and stayed for, I guess it was
just about two or three days, and then he left, and that is
when they got the trailer, while he was there, and then he
left, and come back while, after the-after we ·got in the
trailer, and then he shipped out again. And then
Dep.
he did come back again before I went home to
page 11 ~ California.
Q. All right. Was that after the accident happened or beforef
A. Yes.
Q. Right after the accident happened Y
A. Yes, because he knew about it and everything.
Q. And when he was home, I assume that he drove the car,
did he, on occasions t
A. Yes. When we went to get the trailer, he drove it, you
know. When they went to buy the trailer.
Q. All right. And on occasion, did you use the vehicle f
A. Yes.
Q. Whose permis-sion would you get, if anyone, to use the
cart
A. My sister or my brother-in-law.
Q. 0. K. Do you have any idea )low often you used the
car, say, before the accident happened t
A. Either two-yon mean how Ion~ I used it f
Q. Yes, just any rough estimate, if you have any.
A. You want to know h9w many times I used the car?
Q. Right.
A. Oh, I would say about, oh, ten times.
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Elaine B. Mellow.
Q. All right. .And would that normally be in the company
of somebody else, or just yourself, or how did it workf
·
A. Well, either my sister's girl friend or my sister and th~ ·
children.

Mr. Smith: Go ahead, Bob, if you want. If I can think of
anything, I will.
Dep.
page 12

~

CROSS EXAMINATION.

By Mr. Nickerson:
Q. Mrs. Mellow, my. name is Mr. Nickerson and I represent the State Farm Mutual Automobile Insurance Company,
and I am going to ask you certain questions by way of cross
examination. And I want you to know that this will be typed
up and sent back for the ~ourt proceedings back in Virginia,
and .I want you to speak up in the event that you don't un':'
derstand any of my questions. I don't want to confuse you.
I want to the· best of my ability ask you questions, and to the
best of your ability for you to answer them.
A. All right.
Q. .And secondly, I want you to understand th~t I represent
the State Farm Mutual Insurance Company that is involved
in the lawsuit back in Virginia.
A. Yes.
.
Q. Mrs. Mellow, the eipress purpose of your going back
to Virginia to stay with your sister was that you were ·pregnant at that time?
·
A. Yes.
Q. And you were going back there to have your baby in
the company of your sister 7
.
·
·
A. Yes .
. Q. Did I understand you to say that· yon were approximately four months pregnant when yon went back to Virginia'
·
A. :when I left,. yes.
Q. And I would take· it from that, then, in the normal course
of events, you anticipated staying back there for quite some
time, did you not?
· A. Yes.
Q. At least until you delivered your child, and
Dep. ·
page 13 ~ then maybe for some time after that?
·
A. Yes.

State Farm Mutual Automobile Insurance Co. v.
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Q. And correct me if I am wrong, but I take it that you
intended to actually live in the same household with your
sister during this time 7
A. Yes.
Q. You took back your two children that you had at that
time, with you!
A. Yes.
Q. This accident happened on the 2nd of December of
1962f
A. Yes~
Q. So I would take it that you got back there, as you
stated, that it was approximately two months before the accident and that it would be sometime in the latter part of September or first part of October that you went backf
A. Yes. Well, I left in the first part of October, I think it
was.
,
Q. All right. And you took a train back to Virgilrla 7
A. Yes.
Q. And moved right in with your sister 7
A. Yes.
Q. Besides your clothing, did yon send back any furniture
or appliances, or anything like that t
A. Did.lsend back!
Q. Yes, did you happen to ship back to Virginia any ap.
·· · · · ·
pliances or cribs, or things like that t
A. No.
·
Q. Of course, you t?ok back all of your wearing .·ap~~el
for you and your fainily f
·
.·
A. Yes.
··
·
Q. How old were your children at the tinie that
Dep.
yon went back tbere t
·
· ' ·
page 14 ~ A. Randy was a year and a half-well~ be would·
·
·
:have been-·tnrned two on December 29, and Carrie was three and a half. · · ·
·.
·
Q. Did you ship back any cribs or beds for them 7
A. No~
·.
·
. . ·
·
·
Q. Did you buy some back there 7
A. No.
.
.
, ..
··Q~ ··Apparently your :sister in the apartment ther·e had room.
for yout
A. Yes.
· '
Q. ·And from the tinie that yon ·arrived there
untll the
,
.
.time
.
;

'

~
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of the accident, you and your sister and her family and your
family resided in the same household Y
A. Yes.
Q. When you got back there, was your brother-in-law out
at sea, if you can recall, or was he at homeY
A. He was out at sea when I arrived.
Q. All right. And when you arrived back there, was the
1952 Oldsmobile available and owned by your brother-in-law
and sister at that timet
A. Yes.
Q. You stated that it was registered in the name of Francis
J. FrostY
A. Yes .
. Q. That would be the name of your brother-in-law?
A. Yes.
Q. Are you certain that the registration was in his name
alone, or was yoJir sister's name on it also Y
A. Well, I am not completely positive, but I think it was in
his name. I am not completely positive about it.
Q. Now, before your brother-in-law arrived
Dep.
home from sea duty, and while you were there,
page 15 } did yon drive that carY
A. No, I did not.
Q. You did not. When was the first time that you· drove the
cart
A. Well, when he had come down, was off duty-I think
there was something wrong with the car, or something. It
wouldn't go in gear, and then he fixed it, and then he said I
could drive it.
Q. So that it was because the car was disabled that yon
did not drive it for the firstA. (Interrupting) Yes, I think it wouldn't go in reverse,
or something like that.
Q. And how long did he stay ashore, that is, in his first visit
right after yon got back in Virginia t
·
A. Ob, about ·four days.
Q. And did you drive the car while be was home during
that timet
A. No, no. He drove it if we went anywhere.
Q. Yes. But at that time, he gave you permission to drive
itt
A. Yes.
Q. All ri~bt. And then your brother-in-law went out to sea
shortly after that?
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A. Yes.
Q. And I would take it, then, that if your sister and her
family needed to go anywhere, you would drive this 1952
Oldsmobile that was registered to your brother-in-law?
A. Yes.
Q. And that was left there at the apartment for your regular use?
Dep.
A. Yes.
page 16 ~ Q. Did you go-did you use it yourself? In
' other words, to go to the store, for instance, without your sister being present, on occasions Y
A. I don't think I ever drove it by myself. Either her or
her girl friend was with me.
Q. And yon cannot recall offhand any occasion where you,
as I say, had to go to the grocery store or drug store or take
your children to the doctor or take them some place where
you went by yourself?
A. No.
Q. But you do recall occasions when your sister's girl
friend went along with you 7
A. Yes.
Q. And also I think that we have covered this, but if your
sister wanted anything by way of shopping, you would be
the one that would drive the car and take either she or some
of her friends, or some member of the family, to take care
of that business Y
A. Yes.
Q. And did this situation of your use of the car continue
during the entire two months that you were there before the
accident?
A. Yes.
Q. And I take it that it didn't change by the fact that your
brother-in-law might have returned during that period of
time?
A. No.
Q. All right. When he returned the second time, did you
drive the car when he was on shore, do you remember, during that time 7
A. No, I don't think I did. I am not positive,
Dep.
but I don't think I did.
page 17 ~ Q. But he knew and understood that vou were
·
driving the carY
A. Yes.
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Q. And if you did not drive it during that time, it was not
because he refused to allow you to use it?
A. No, he never refused me.
Q. He understood that while he was away, that you were
the one that was going to drive the car?
A. Yes.
Q. And he left it there for your regular and daily use?
A. Yes.

Mr. Smith: I will object to what he may have left it for,
unless there is some express-just ask her directly if there
was. What the understanidng was.
Mr. Nickerson: All right.

Q. What was the understanding between you and your
brother-in-law regarding your use of this 1952 Oldsmobile?
A. I could use it whenever it was needed. Whenever I
needed to, or my sister.
Q. Whenever either you or your sister needed the car, you
could use it?
A. Yes.
Q. And he knew that his wife and your sister could not
drive and did not have a license Y
A. Yes.
Q. Now, as far as your actual trip on the day of this accident, let me ask you preliminarily, approximately what time
of the day did this accident happen, if you can recall?
A. Around 4 :00 or 4 :30.
Dep.
Q. And by the way, how many children did your
page 18 ~ sister have?
A. Two.
Q. And were four children in the carY
A. Yes.
Q. And you and your sister were in the car at that time Y
·A. Yes.
Q. And the purpose of this trip was that your sister needed
some clothes that had to be washed Y
A. Yes, and also I had to wash a few, too.
Q. All right. And for some reason the electricity was not
workin~ in the trailer?
A. Yes, she didn't put a deposit down and they shut it
off.

.

0. 0. K. And therefore, you were enroute to a laundromat?
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A. Yes, over in the Commonwealth Apartment Houses.
They had a washing machine and things over there, and that
is where her girl friend lived.
Q. And so that is where your sister had formerly lived,
too?
A. Yes.
Q. So you were on your way back there to wash the
clothes!
A. Yes.
Q. Was there any other purpose of the trip? Were you going to go shopping afterwards, orA. (Interrupting) No.
Q. The sole purpose of the trip was to do the washing?
A. Yes.
Q. Had you driven the car earlier that day, if you can recall?
Dep.
A. No.
page 19 ~ Q. All right.
A. Yes, I think I did. I think I picked her son
up from .school that day. I picked him up from school before,
and it seems like I picked him up that day, too. I am not
positive.
Q. Do you know if she was present Y
A. Yes, she was present.
Q. She was present. All right. So as we have stated before,
you have used this car on many previous occasions to carry
out errands or do business for your sister, while living back
there?
·
A. Yes.
Q. And that is what you were doing on the day of this accident?
A. Yes.

Mr. Nickerson: That is all.
RE-DIRECT EXAMINATION.

By Mr. Smith:
Q. I think that :hfr. Nickerson used the term, "many.'~ Am
I mistaken ,vhen I thought you said ten times during the
time you were back there?
A. Well, I think it was about that many.
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Q. Well, just your best estimate.
A. Yes.

Mr. Nickerson: Let me ask you this. It was the only car
that you did use, you and your .sister used?

A. Yes.
Q. It was the car that was left there for your normal and
regular use that you might have for an automobile~ .
A. Yes.
Dep.
Q. So whatever need you might have to use an
page 20 ~ automobile, yon would use this carY
A. Yes.
Q. All right. Regardless of the number of times it might
have been, if you had to use an automobile for your own
purpose or at some request of your sister, this is the vehicle
that yon used the two months that you were back there?
A. Yes.
Mr. Smith:
Q. Did you use the vehicle for your own personal use as
distinguished from running errands for your sister?
A. Yes.
•
Q. And the best estimate that you have is what you have
given us, ten or more times, is that right?
A. Yes.
Q. And the one that apparently, as I understand it, it was
your brother-in-law that discussed with you, after the car was
fixed, that it was available, then, for use, is that right?
A. Yes.
Q. Did anyone other than yourself use that car that yon
know of, other than your brother-in-law?
A. No.
Q. How about the girl friend, did she use it?
A. No, she didn't drive, either.
Mr. Smith: 0. K., that is all I have.
Mr. Nickerson: Thank you, Mrs. Mellow.

•

.

.

•

•

•
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page 3} Virginia:
In the ·Court of Law and Chancery of the City of Norfolk.

Elbert B. Smith,

Plaintiff,

'f).

State Farm Mutual Automobile Insurance Company,
Defendant.
Marjorie Smith,

Plaintiff,

v.
State Farm Mutual Automobile Insurance Company,
Defendant.
Cheryl Smth, an infant under the age of 21 years, who sues
Plaintiff,
by her next friend, Elbert B. ~mith,

v.
State Farm Mutual Automobile Insurance Company,
Defendant.
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled cause in
said court on January 27, 1964, before the Honorable J.
Sydney Smith, Jr., Judge of the said court, and jury.
page 4

~

Appearances: Messrs. Taylor, Gustin and Harris
(Mr. J. Carroll Fears, Jr.), attorneys for the plain-

tiffs.
Messrs. Preston and Preston (Mr. E. Page Preston), attorneys for the defendant.
(The Court, counsel for both sides and the reporter retired in chambers where the following took place:)
(The reporter was first duly sworn.)
The Court: All three of these cases, by a~eement of
eounsel, the ca·ses of Elbert B. Smith against State Farm
Mutual Automobile Insurance Company, Number 7328,
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Cheryl Smith, an infant and so forth against the same defendant, Number 7330, and Marjorie Smith against the sam&
defendant, Number 7329, are to be tried together.
What is the motion about?
Mr. Fears: Well, I wanted to get a stipulation.
The Court: Take this off the record.
(Discussion off the record.)
Mr. Preston: A deposition was taken of Elaine R. Mellow,
who was originally Elaine R. Smith, in California. I
page 5 } think the original was not filed with the court but
was sent to Mr. Fears, the deposition, and I want
to make sure Mr. Fears had that original and filed it.
Mr. Fears : I thought I gave you the original out there.
Mr. Preston: You may have. I may have left it out there
on the desk.
Also, the p-olicy we should get in.
The Court: Let us get the thing.
Mr. Preston: We can :atipulate the copy to go in as the
original.
Mr. Fears: That is all right with me, because it is the
same thing.
The Court: We will take care of that.
Mr. Preston: And we have stipulated, also, that a copy of
the State Farm Mutual Automobile Policy Number 8200523C17-05, issued to Elaine R. Smith showing a policy period of
3/17/62 to 9/17/62 covering a '56 Ford 2-door sedan as a
certified and true copy of the insurance policy which will be
in issue in this case and may be filed in lieu of the original.
That has been stipulated.
Mr. Fears: That is right. Also, I believe it is
page 6} stipulatedYr. Preston: It is stipulated that this policy
period-this accident happened on December 2, 1962, and it
is stipulated that this policy period extended to include that
date and the time in which the accident happened. so that
whatever the terms and provisions of this copy of tbe policy
maube they were applicable at the time of the accident andThe Court : What else did you :a tart to say? I don't believe
you put it in the record. Was that what you wereYr. Fears: That was one of the things, if Your Honor
please, and also the plaintiffs in these actions obtained judgments against Elaine Smith. This is another stipulation.
Mr. Preston: Just a minute before we do that.
Mr. Fears: All right.
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Mr. Preston: I don't think it is necessary. Actually the
Motion for Judgment alleges that the accident occurred, and
I admitted it.
Mr. Fears: I also want the stipulation that there was an
execution issued on these judgments which were returned no
effects.
·
The Court : So you won't have to prove that Y
page 7} Mr. Fears: We won't have to prove that.
Mr. Preston: We are not raising that defense.
We have actually gotten together and stipulated what the
issues are in this case and what the "issues are which we are
going to raise in this case, and so we are not raising that
defense.
I think it should also be stipulated, Mr. Fears, that the
1956 Ford owned by Elaine R. Smith and covered under this
insurance policy is the one referred to by Elaine R. Smith in
her deposition as having been owned by her and that Elaine
R. Mellow and Elaine R. Smith are one and the same person.
Mr. Fears: Right. I agree with that.
The Court: All right, does that cover everything now?
Mr. Fears : Well, I wanted to take up some matters in the
deposition, if Your Honor please.
Mr. Preston: The other things would only take about
another two more minutes. We have stipulated and agreed
that these cases, that the issues involved in these cases under
that insurance policy and the determination as to whether or
not Elaine R. Smith was entitled to coverage at the
page 8 } time of this accident under this insurance policy
which had been placed into the evidence or in the
file, that the issues to be tried here will involve two. Number
one, whether or not Elaine R. Smith was a resident of the
household of Mr. and Mrs. Francis J. Frost whose uninsured automobile she was driving at the time of the accident,
or-we have stipulated that Mr. Frost's automobile was uninsured-and the second issue will be whether or not the automobile owned by Mr. Frost in which Elaine R. Smith, now
Mellow, was driving at the time of the accident was furnished
to Elaine R. Smith for her regular use, and this is under the
terms of the policy, which will become apparent, of course.
Mr. Fears: That is right. In other words she is covered
unless these exclusions take her out of the coverage.
Mr. Preston : Well, I don't agree they are exclusions at
all. I say they are the issues as to whether or not she is
covered under the provisions pertaining to those aspects of
the case.
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The Court: All right. What else do you have f
Mr. Fears: The only question I have in that repage 9 } spect is I go forward and show that I am bringing
her within the policy, then it is up to the Company
to prove that, .sure, the policy was in effect but she 'has no
coverage because of these two stipulations. In other words,
the burden is on the Company to prove the excepting language of the policy.
Mr. Preston: I think we will probably be arguing that
point. We are not in agreement on that point. That is where
the burden of proof may lie.
The Court: Let's get going.
(Whereupon the Court, counsel for both sides and the reporter returned into the courtroom.)
The Court: Mr. Jaime, they found the original, so you can
eliminate that stipulation about using the copies.
(Whereupon a side-bar conference took place outside the
hearing of the jury panel. At the conclusion of the side-bar
conference the jury panel was first duly sworn and examined
on voir dire by the Court.)
(A jury was impaneled and first duly sworn; the witnesses
were called up and first duly sworn.)
Mr. Preston: Your Honor, I move the witnesses
page 10 } be separated.
The Court: All the witnesses who are going to
testify in this case except the parties, retire from the courtroom and r~main outside until you are called upon to testify.
No one is to remain in the courtroom during the trial if they
are going to testify.
(The witnesses were excluded.)
Mr. Fears: If ·Your Honor please, I would like a brief
recess.
The Court: The Court will take a brief recess. Retire to
the jury room.
(Whereupon the jury was excluded from the courtroom.)
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The Court: Exhibit P-1, that was the policy that was referred to.
Mr. Fears: Right.
The Court: And the original of the deposition of Elaine
R. Mellow is marked as .Exhibit P-2. The deposition itself, of
course, will not be given to the jury for their consideration
but may be read to the jury just as other testimony.
Mr. Preston: But it is placed in evidence now.
The Court: That is right.
If the word ''household'' is used and there is
page 11 ~ no explanation of it and it was objected to, I think
-what I meant to say is if the right to object is
reserved-! see that it wasMr. Fears: Yes, sir.
The Court: And there was no one present for you then
so you didn't attempt to correct it and ask him what was
meant by it or something of that sort there is no objection.
Mr. Preston: I see what the point is, Your Honor, but the
point I am going to make is this, that all objections were reserved with the exception of the form of the question, and I
don't think that Mr.-this deposition was taken in California
by the plaintiffs and their attorney was present and he didn't
make this objection at that time. You can't waive, actually,
objection to the form of the question for the very reason Your
Honor pointed out it would be unfair. If the form of the question is pointed out and objected to the question could be rephrased to the witness, in addition to which the question of
whether or not the word household is a legal interpretation
is going to-this form of the question is going to in any way
mislead the jury.
Mr. Fears: Well, I think it will.
page 12 ~ The Court : But is the word ''household'' in
here?
Mr. Fears: Yes, sir, but it is not defined. If Your Honor
please, I will be glad to direct your attention to the section
of the policy that we are really concerned with.
Mr. Preston: The point I am making is they can take any
question and say that the word "live", for exampleMr. Fears: She did not own this automobile she was driving. Now, of course the question is is she covered under the
provisions, you see' Its definition, if Your Honor please, it
says "any relative." Now, ''relative" as defined means a
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relative who is a resident of the same household.
The Court: What are you claiming now Y
Mr. Fears: To better illustrate my objection on page 14,
lines 8 to 10 where the question is : ''And from the time you
arrived there until the time of the accident, you and your
sister and her family and your family resided in the same
household Y''
Now, this is asking under the terms of this policy and the
question which we are deciding here, those are
page 13 ~ technical terms, and this is a question that calls
for a legal conclusion. Actually it invades, as far
as I can see, the province of the jury in the matter and I
think it should be struck.
The Court: If you strike it what does it mean YHow are
you going to substitute something else for it? You have to
reside somewhere and you've got it in the same household.
Mr. Fears: Well, in the .same house and the household
are not synonymous. In other words she was visiting at their
home but the fact she was visiting her home doesn't mean
she is a member of the household or a resident of the same
household. Household imports something like the family. In
other words was she a part of the family.
The Court: What 'have you got to say on the subjectY
Mr. Preston: I think they should have made the point at
the time the deposition was taken and given our attorney
representing us the opportunity to either stand on the question or to rephrase the question. This goes to the form of the
question.
The Court: Who asked the question Y
Mr. Preston: The attorney representing State Farm Mutual asked the question. Mr. Nickerson was the atpage 14 ~ torney, and he started questioning on page 12,
Your Honor.
The Court: Wouldn't the Court have to define what is
''household'' Y
Mr. Fears: I think it would be called upon to do it within
the meaning of the policy, yes, sir.
The Court: Either on a ruling or in an instruction?
Mr. Fears: Yes, sir. If Your Honor please, so I can state
it for the record, my same objection goes to pay 15 of the
Mellow deposition, lines 25 and 26 which involve the question:
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"And that was left there at the apartment for your regular use 1 Answer: Yes.''
Now, ''regular use'' is also a technical term.
The Court: You were represented by counsel. I cannot rephrase the deposition.
Mr. Fears: All right, sir.
The Court: The Court overrules the motion.
Mr. Fears: If Your Honor please, then may I just state
for the record my objections also to other pages Y
The Court: If it is along the same lines.
Mr. Fears: Along the same lines. I also obpage 15 ~ ject and ask that it be stricken questions on page
17 of the Mellow deposition, lines 8 and 9, the
same objection on page 19 of the depositions, lines 23 and 24,
and ask the Court to strike them on the basis that it calls for
legal conclusions and invades the province of the jury.
The Court: All right.
Mr. Fears: I want to note my exception to the Court's
ruling.
The Court: Anything else before we start t All right.
Bring the jury in.
(The jury was recalled into the jury box and the trial proceeded as follows:)
The Court: Are you ready to proceed 7
Mr. Fears: We are ready.
Mr. Preston: Yes, we are ready.
(Whereupon counsel for both sides make opening statements to the jury, at the conclusion of which the following
testimony was adduced:)
The Court : Who is your first witness 7
Mr. Fears: I call Mrs. Frost.
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page 16

GERTRUDE MARIE FROST,
called as a witness on behalf of the plaintiffs, having been first duly sworn, was examined and testified as follows :

~

DIRECT EXAMINATION.
By Mr. Fears:
Q. State your name, please.
A. Gertrude Marie Frost.
The Court: Speak a little louder, Mrs. Frost.
The Witness : Gertrude Marie Frost.
- By Mr. Fears:
Q. Where do you live f
A. 6659 Virginia Beach Boulevard.
Q. Is that a trailer court?
A. Yes.
Q. Are you married Y
A. Yes.
Q. What is your husband's name?
A. Francis J. Frost.
Q. Do you have any children f
A. Two.
Q. Where is Mr. Frost todayt
A. Overseas out in the Mediterranean.
page 17 ~ Q. Do you know when he is expected backf
A. Next month.
The Court: When? I didn't understand. What did you
say?
The Witness: Next month.
By Mr. Fears:
Q. Now, how long have you been living there, or when did
you first move there 7
A. November, '62.
Q. And before that time where did you live?
A. Commonwealth Apartments.
Q. Is that here in Norfolkf
A. Yes.
Q. Now, when you were living at the Commonwealth Apartments and at the trailer where you are presently living was
there a car in your family?
A. Yes.
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Gertrude Marie Frost.
Q.
A.
Q.
A.
Q.
A.

What kind of a car was it 7
Oldsmobile.
Who owned itt
My husband.
Was it insured t
No.
Q. Was it insured on the date of this accident,
page 18 ~ December 2, 19627
A. No.
Q. Now, who is Elaine Smith Mellow?
A. My stepsister; half sister.
Q. Your half ,sister Y
A. Yes.
Q. What do you mean by half sister 7
A. We both have the same mother but different fathers.
Q. I see. All right. Now, did there come a time when Mrs.
·Mellow came to your apartment. Did she ever come to visit
you?
A. Whatt
Q. Did 1\{rs. Mellow come to visit you around in 1962 7
A. Yes.
Q. When approximately?
A. October.
Q. Now, how did that visit come about Y
A. She caine up to have her baby.
Q. I see. Did she-did anyone accompany her 7
A. N 6-her two children.
Q. Her two children. How about her automobile t
A. She left it home.
Q. Where was she at that timepage 19 ~ A. California.
Q. -when she came to visit you?
A. In California.
Q. California. Now, did she bring any personal effects or
anything of that nature with her?
A. Just her clothes.
Q. Was there any furniture brought?
A. No.
Q. Any cooking utensils or anything of that nature Y
A. No.
Q. Was she married at the time?
A. She was a widow.
Q. I see. How long was she to stay with you Y
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A. Until after her baby was born.
Q. I see. Do you know how many months pregnant she
was at the timeY
A. About four.
Q. I see. Do you remember approximately when it was that
she came to visit you Y
A. 8th or 9th of October.
Q. 8th or 9th of October?
A. Yes.
Q. Was your husband home at that timet
A. No, he wasn't.
page 20 ~ Q. Where was heY
A. He was overseas.
Q. Did he subsequently return?
A. Yes.
Q. How, long did he stay?
A. About two or three days.
Q. I see. During that time was there any permission given
to Mrs. Mellow to drive your carY
A. Yes.
Q. Could you drive a car 7
A. No.
Q. Do you have a driver's license Y
A. No, I don't.
Q. Were you present when the permission was given?
A. Yes.
Q. What was the extent of this permission?
Mr. Preston: Now, I object to that question, any conversation she may have heard between them or any statements
that have been made.
The Court: The Court sustains the objection.
Mr. Fears: Exception.
Q. During the period of time-when did she leave your
home?
A. About a week after the accident.
page 21 ~ Q. And this accident was on December 2, 1962 7
A. Yes.
Q. During that period of time, at the time she arrived on
October 8th or 9th, 1962, until she left how many times did
she use that car?
A. About ten times.

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith

33

Gertrude Marie Frost.
The Court: When did you say she left'
Mr. Fears: It was about a week after December the 2nd,
1962.
Q. Did I understand you to say that in that two months
period, whatever it was, it was about ten times!
A. Yes, sir.
Q. Of that ten times how many times was it used for her
own personal use Y
A. Two or three times.
Q. What were the other occasions in which it was used'
A. To take me to pay our bills and to take me to the
grocery store and pick up the kids sometimes.

Mr. Preston: Your Honor, I wish to make an objection
to that question and to the last question and answer, and I
would like to be heard on it.
The Court: All right, the jury will retire to the jury
room.
page 22

~

(Whereupon the jury was excluded from the
courtroom.)

Mr. Preston: Your Honor, plaintiff has taken the deposition of Elaine R. Smith, now Elaine Mellow, which is Exhibit
P-1 in this case.
The Court: As a matter of fact I think it is P-2.
Mr. Preston: P-2, yes, sir.
The Court: The policy is P-1.
Mr. Preston: She has testified on the points of the last
two. questions which were asked of this witness and the plaintiffs are claiming coverage through Elaine R. Smith and,
consequently, it is our position she stands in the same shoes
as she would before this Court, and it is our position that the
plaintiffs cannot be heard to offer evidence which does or may
contradict the facts known to Elaine R. Smith and about
which s·he has testified in a deposition which has been taken
under the ruling of MasseJI v. Firmstone which, I am sure,
Your Honor is familiar with. That is my objection.
Mr. Fears: If Your Honor please, in the first place I have
not even offered the deposition in evidence here, but on the
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Gertrude Marie Frost.
second phase this just goes to the heart of my
page 23 } original objection in chambers with reference to
these terms, and you find even in there she testified she use the car about ten times. Now, what is regular!
That is the question here we have got to determine. W.hat is
regularf
'.l'.he Court: vVhat is what Y
Mr. ]fears: What is regular. Now, she is in a position to
know how many times she used the car. She is in position to
know on what occasions she used it for her personal use. It
is certainly perfectly proper.
The Court: Do you w1sh to ·be heard any further Y
Mr. Preston: No, .sir.
The Gourt: The Court overrules the objection.
Mr. Preston: I save the exception.
The Court : Bring the jury back.
Mr. Preston: Your Honor, I would like to say this. I
would like to ask Mr. Fears if he would stipulate that it is not
necessary to object and take exception to every question
asked along those lines during the testimony of this witness.
I would be glad to do it if it is going to cost us
page 24 } time.
Mr. Fears: I would prefer the objections be
made.
The Court: Well, the Court cannot rule in the future. J
appreciate your offer to save time, but I guess it would be
better to make the objections as we go along.
Mr. Preston: All right, sir.
The Court : Bring the jury back.
(The jury was recalled into the jury box and the trial proceeded as follows:)
The Court: Now, what was the last question 7 Do you recall
the last answer before the jury f
(The reporter read the answer.)
By Mr. Fears:
Q. Mrs. Frost, when Mrs. Mellow took the car for these
two or three occasions you have described for her personal
use what would she do with reference to using the carY
A. Sometimes she would go to the movies.
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Gertrude Marie Frost.
Q. Now, were you present at the time of this accident on
December the 2nd, 19627
A. Yes.
Q. Who was driving the carT
A. Elaine Smith.
page 25 ~ Q. And where were you all· coming from and
where wereyou going!
A. We were coming from my trailer park going to my girl
friend's house.
Q. Why were you going to her house T
A. We were going to go to her house to stay over the weekend because we didn't have any heat or lights.
Q. I see. And it was on that day that this accident occnrredY
A. Yes .
. Q. And I am just leading a little bit here, if Your Honor
please, to put this in the record-and you had this, I believe,
rear-end accident with Mr. Smith and family?
.
A. Yes, sir.

Mr. Preston: It is all stipulated and not even in issue as
to whether or not an accident occurred.
The Court: Well, he is explaining the circumstances under which it occurred.
Mr. Fears: That is the only purpose of it, if Your Honor
please.
Q. Mrs. Frost, I forgot what I asked you, but when she
came there to your home how long was she to stayY
A. Until after her baby was born.
Q. Then what was she to do?
page 26 ~ A. To go on back home.

Mr. Fears: All right, that is all. Witness with you.
CROSS EXAMINATION.

By Mr. Preston:
Q. Mrs. Frost, you say that Mrs. Smith drove the car a
number of times, as best you can recall it would be around
ten times?
A. Yes, sir.
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Gertrude Marie Frost.
Q. It could be more than that; you don't recollect the
exact number of times Y
A. No.
Q. How many times would you say that she drove the .car
during the month of OctoberY
A. (Pause) I really don't know.
Q. She drove it during October, didn't she!
A. (Pause) She drove it after my husband came home.
; Q. Well, when she first got to your apartment your husband was at sea, isn't that true!
A. Yes.
Q. And isn't it true that !he came· home about
page 27 } three or four days after she got there Y
A. Yes.
Q. And that when he came home was when :she started
using the car; she didn't use the car before he came home,
did sheY
·
A. No .
. Q. Because he was the ~wner of the carY
A. Yes.
Q. And when he came only three or four days after she· had
gotten to your place in October that is when he gave her permission to use the car, isn't that true Y
A. Yes.
Q. And then he went back out to sea about four .or five days
after he got home, didn't heY
A. Yes.
Q. So he came home about three or four days after she
got there and after four or five days he went back out to sea,
isn't that correct? ·
A. Yes.
Q. And when he was home and gave he permission to use
the car he gave her permission to use the car for her own purposes or to take you around or whatever she wished to do?
A. To take me around.
Q. And for her own purposes too, didn't she?
page 28 } A. Yes, sir.
Q. In other words she had permission to drive
the car when she went to the movies. She wasn't driving· the
car without your husband's permission when she went to the
movies by herself, was she, Mrs. FrostY
A. She asked me if she could.
Q. Every time she wentY
A. Uh-huh.
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Gertrude Ma.rie Frost.

Q. I :see. And did you hea~ any conversation between Mrs.
Smith and your husband relative to the use of the carY
A. I don't remember.
Q. ·You do not remember Y
A. I don't remember.
Q. Your husband left the keys With Mrs. Smith, didn't heY·
A. Well, he left them in the house .
. Q. Yes, and they were accessible· to Mrs. Smith, were they
notY
A. Yes.
Q. And she had them and kept them most of the time, didn't
she7
A. They were on the table.
:Q. On the table. So whenever she wanted to drive the car
she would get them Y
page 29 ~ A. She would ask me :first though.
Q. Yes. All right. And did Mrs. Smith not put
gasoline in the cart· ·
·
A. . Well, she put gas in it.
Q. At her· own expense Y
A. Uh~huh.
Q. And the car was kept at the apartment, outside of the
apartment when you were living there and right outside of the
trailer while you were living there Y
A. Yes.
Q. And while your husband was overseas and not in the
house, is that right t
A. Yes.
Mr. Preston: I have no further questions.
RE-DIRECT EXAMINATION.

By Mr. Fears:
Q. When your husband was at home who drove the automobile!
·A. He did.
Q. And how many times was he at home there .during the
period that Mrs. Mellow was theref
A. About four or five times.
page 30}

Mr. ·Fears : I see. That is all I have.
Mr. Preston: J have no further questions.
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The Court: You want her to go back outside or stay in the
courtroom?
Mr. Fears: She can stay in the courtroom, if Your Honor
please. I am not going to recall her.
The Court: You may have a seat in the courtroom if you
care.
Now, the policy was made a part of the record in chambers.
It has not been formally introduced before the jury. Do you
wish to introduce in evidence the policy in question which has
been marked Exhibit P-1 Y
Mr. Fears: Yes, sir, if Your Honor please, and I so offer
it, and it is now in evidence!
The Court: That is right.
Mr. Fears: If ·Your Honor please, before I go further I
believe we have stipulated that the accident occurred, that
these judgmentsThe Court: That has been stipulated but not in the presence of -the jury. Perhaps you had better put all that in before the jury..
Mr. Fears : All right.
Mr. Preston: I have no objection to these.
page 31 } Mr. Fears: I just want to make it clear for the
record these judgment orders were obtained.
The Court: All right.
(Documents handed up to the Court.)
The Court: Exhibits P-3, 4 and 5, Mr. Jaime.
(Marked in evidence by the Court as Exhibits P-3, P-4 and
P-5.)_
Mr. Fears: Exhibit P-3 is the judgment of Elbert B.
Smith v. Elaine R. Smith obtained in the Court of Law and
Chancery, July 9, 1963, in the amount of $4,500.00. Exhibit
P-4 is the judgment order in the case of Marjorie Smith v.
Elaine R. Smith obtained in the Court of Law and Chancery
of the City of Norfolk, July 9, 1963, in the sum of $750.00.
Exhibit P-5· is the judgment order in the case of Cheryl
·Smith, an infant, v. Elaine R. Smith, judgment obtained in
the Court of Law and Chancery of the City of Norfolk, July
9, 1963, in the amount of $350.00.
If Your Honor please, I believe it is also stipulated that
execution was issued and returned no effects, is that correct?
Mr. Preston: We have stipulated what the issues are in
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the case. We are not raising any issues in the case.
The Court: All right.
Mr. Fears: My last witness, then, if Your
Honor please, would be the depositions which were taken of
Elaine R. Mellow which I would like to read to the jury.
The Court: The Court instructs the jury that this deposition is the testimony of a witness who is not present at the
trial today, the deposition having been taken at the place of
her residence and you are to consider that as her testimony in
the case.
Now, off the record.

page 32 }

(Whereupon a discussion off the record took place.)
The Court: All right, you may proceed.
(Whereupon the deposition of Elaine R. Mellow was read
to the jury.)
Mr. Fears: The plaintiffs rest, Your Honor.
The Court: We will take a short recess. Retire to the
jury room.
(Whereupon the jury was excluded from the courtroom.
The Court, counsel for both sides and the reporter retired in
chambers where the following took place:)
page 33 }

Mr. Preston: I am going to make a motion.
The Court: All right
~Ir. Preston: Your Honor, the defendant in each of the
three cases moves the Court to strike the plaintiff's' evidence
and to enter up summary judgment for the defendant in each
case on the grounds that the plaintiffs have failed to carry
the burden of proof that Elaine R. Smith at the time of the
accident in which the three plaintiffs herein were injured was
entitled to coverage under the insurance policy which is in
issue in this case.
I think, Your Honor, that the first question I would like to
discuss, because I think it is so clear and conclusive that Your
Honor will not need to look any further, is the question of
regular use of the vehicle by Elaine R. Smith or Mellow.
In the first place-it is on page 3 of the policy related to Insuring Agreements, Number 2, non-owned automobiles, and it
says that sueh insurance afforded under this policy under

40

Supreme Court of Appeals of Virginia

Coverage A and so forth. Now, Coverage· A is the coverage
under which they are claiming that that is a liability provision which protects her, if she has coverage,
·page 34 ~ against liability as to third persons who might
have been injured. Such insurance as afforded
by this policy under .Coverage A with respect to the owner
applies to use of a non-owned automobile by the named insured or relative and any·other person or organization legally
responsible for the use of such non-owned automobile or hired
by such other person or organization.
Now, that part of it is not .applicable here, but "provided
such was with the permission of the owner or person in lawful possession of such automobile.'' There, of course, this _was
a non-owned automobile owned by Francis J. Frost, and the
Insuring Agreement number 2 does not apply to a non-owned
automobile. Subsection (b) "Hired by''-and we are not concerned With being "hired by'' here-''or furnished to the
named insured for regular use.'' It says any insured or
relative for regular use.
The Court: Where is thatY Now, the first part of the policy
which you have just read, she comes within that provision.
·Mr. Fears: No question about that.
Mr. Preston: She had permission of the driver. That is a
normal omnibus clause.
The Court: Now, it says, does it not, with this
page 35 ~ exception t
Mr. Preston: Now, the Insuring Agreement
does not apply-that is an exception, if Your Honor please.
The Court: Where is it 7
Mr. Preston: 1 (b) Iri.suring Agreement does not apply.
The Court.: Wait a minute, I'm kind of lost here. Oh, right
down here. I get you.
Mr. Preston: I am just following right down the line, to
an unowned automobile. I am not concerned with here right
at present by (b) ''Hired by or furnished to the named insured.'' Of course Elaine R. Smith was the named insured
for regular use. That is the terminology that we are dealing
with here. That is the exception.
Now, of course, it is my contention that this exceptionthis is not an exclusion-the exclusions of Insuring Agreement 1 and 2 are listed down at the bottom of page 3 of this
policy but, of course, they have made a distinction between
exclusion and exception because where there is an exception
the burden of proof is on the plaintiff, and where there is an
exclusion the burden of proof would be upon the
page 36 } defendant.
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The Court: The Court rules that is an exception. The burden of proof is on you.
Mr. Preston: That would be an exclusion. All right. I don't
think the burden of proof is necessarily important in this
case. All we have in this case is the testimony of Mrs. Smith
and the testimony of Mrs. Frost which is not in any way
contradictory one with the other.
The Court, I think, should decide the question-! think the
Court should decide on this question of regular use that they
have not made a case and that they have not presented enough
evidence before the jury to decide the case, and I would call
Your Honor's attention to 86 A. L. R. 2nd and the notation
under the heading of "Driving other car'', and with the notation beginning at page 937 and calling Your Honor's specific attention to page 951 through page-subparagraph 7 on
page 956, because that is the section that deals with regular
use. The other parts are dealing with driving other cars. I
am not arguing or talking about that here. And, of course, the
qu~stiori Your Honor has to decide is whether under this evidence this woman was driving that car, that it was
page 37 } a regular use of that automobile and that- brings
up this question: .What does the regular use mean
and what does that clause mean and what have the courts
held.
· There is a California case-of course this was a California
policy on a California owned automobile, so I assume that
the California law is going to be applicable in the case. The
California law-the court has stated that the terminology
involved in this clause means that where the vehicle is available for regular use or frequent use then the coverage is not
present to the named insured. Well, Your Honor, the California court has adopted that interpretation of the termino·logy of regular use under these policies, and I would like to
read Your Honor just what they have said about it. This is
under Detroit Automobile Inter-Insurance Exchange v. Feys.
It's in 205 Federal Supplement, beginning at page 42. The
first p~rt of the case is taken up with the discussion of another
element. The second part beginning with parag-raph 7, taking
up the discussion of regular use or furnishing for regn~ar
use, and they cite these cases as being the. accepted law, the
question of whether or not the automobile as regpage 38 ~ ularly furnished is a factual question, and the test
a-ppears to be the right to use rather than actual
use. They cite Rodenkirk v. State Farm Mutual which I can
cite Your Honor later. The purpose of this type of clause is

I.
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to cover infrequent or casual use and to exclude frequent
use or the opportunity for frequent use. So the opportunity
for frequent use has been held by this court as .excluded,
under this policy coverage to be excluded. They cite Farm
Bureau Mutual v. Marr and Aler v. Travelers Indemnity.
Then they go on to discuss this particular case. That is, the
law they apply. That is, the right to use it and the opportunity
for frequent use.
Now, there are not r.eally a whole lot of cases on this. This
seems to be the general rule in regard to general use. In the
A. L. R. annotation which I have cited Your- Honor some of
these cases are set forth. The Farm BureauThe Court: That case you have just read, the facts on it
were not of any help to me, wer·e they Y
Mr. Preston: The facts in that case were not of any particular help in this case here. The only value that that case
could have to Your Honor is that it does set forth the law they
followed.
page 39 ~ The Court: Yes.
.
Mr. Preston: They recognized the opportunity
for frequent use.
.
The Court: If the policy prevails, if the facts justify it.
Mr. Preston: There is no question under the evidence in
this case that the car was there and the lady had opportunity
to use it and was available to her and she had permission to
use it during this two month period every time, and the next
question is whether they fall within the exclusions.
I call Your Honor's attention first to a. Fourth Circuit
case arising in North Carolina in the case of Pennsylva'YIIia
Tkreshermen OIIUl Farmers Casualty v. Robertson, a 1958
case. In that case the wife used her husband's automobileThe Court: What is the citation Y
Mr. Preston: Excuse me. 259 Federal 2nd, 389. The wife
used her husband's automobile during a ten day period of
time for the same purposes as she used her own automobile,
during which time he had taken her automobile for the purpose of having some repairs made on it and so forth, and his
automobile was not insured and her automobile
page 40 ~ was insured, and she was claiming coverage under the same circumstances the same as this.
Mr. Fears: It is not the same.
Mr. Preston: What is that?
Mr. Fears: That is not the .same.
The Court: You mean the husband had a car that was not
insured and the one that was insuredMr. Preston : The car she was driving was not insured.

State Farm Mutual Automobile Insurance Co. v.
Elbert B. Smith

43

Her husband's car was not insured and coverage was being
claimed under her own policy for 'her car.
Your Honor, I can read off these cases if you want, or 86
A. L. R. 2nd, I think, would be helpful.
.The Court: All right, after you all finish before I rule I
would like to read it.
Mr. Preston: I have the California case, and. that is just
the language that was involved there. There is a case of
Letef v. Maryland. Casualty Company, which is 91 S. E·. 2nd,
123, where the car was also owned by the husband but was
used regularly by the wife, and in that case it set forth the
law and :said that the car was furnished for her
page 41 ~ regular use and so forth. There is a case of Moore
v. State Farm Mutual in which the State Farm insured a man who had available to him in his business any one
of ten trucks, not necessarily any one particular truck, and·
two or three times a week he would drive one truck or the
other and he got in an accident and said that was furnished
to him for regular use in that situation. And I won't-if
Your Honor is going to read this I won't read it to you.
The Court : Off the record.
(A discussion off the record took place.)
Mr. Preston: Your Honor, our position is simply this is
what the courts have held. This is what the California court
holds that if she has the opportunity to make frequent use of
the automobile then the car is not covered, and there is a perfectly logical reason for this, the reason, of course, is that
they are not required to cover two automobiles for one
premium, and in her own deposition which was given in Norfolk by the plaintiff her car was being used during her absence in California.
Mr. Fears: I object. It did not say that in the deposition.
The Court: Let him do the arguing.
page 42 ~ Mr. Fears: It said she took it out of the garage
and her girl friend kept it for her.
Mr. Preston: Well, whether it did or whether it didn't
isn't particularly germane. That is the reason for the ruleThe Court: No, there is nothing in there what use was
made of the car in California. The car was there and you can
presume it was available for use, or you could assume either
way.
Mr. Preston: Right. I was just pointing out the reason
for the rule. Certainly if it was used the driver would be
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doubly covered. It was in regular use and frequent use while
she was here in Virginia. Now, I submit this lady being here,
having a car available to her for a two month period of time,
in view of the ruling in one instance, ten days, it was held to
be so, that this lady, the plaintiff, is not entitled to recover,
or Elaine Smith would not be entitled to coverage under this
policy as a matter of law because it was available to her for
her frequent use and the right to use it was hers. This was
the lal!guage the courts have used. You recall. she stated .that
she used it ten times or so, was her recollection. There 1sn 't
any factual dispute involved in the situation.
page 43 } I think the Court should rule on it. I do not plan
·
to offer any more evidence in the case. The plaintiff has rested. I have not rested as yet because I feel like I
should make this motion at the conclusion of all the plaintiffs'
evidence, but I think it is something that the Court is going
·to have to rule on. Personally, I feel like, Your Honor, unless
Your Honor feels it is a jury question of some sort-I do not
see that there can be any jury question-but if there is, if
Your Honor felt it was not, possibly you want briefs from us
upon these questions.
Now, my second point-resident of the same household, I
think, is a legal point. I think that there is some considerably
more question as to whether or not she is a resident of the
same household as a relative that sho-uld be decided by the
Court rather than by a jury and, of course, it would be our
position that she was a -resident. A relative as defined in the
policy, Your Honor, as being a relative of the named insured
who is a resident of the same household. A relative would
be Francis Frost who was the half brother-in-law, I guess you
would call him, and the policy provides in the Inpage 44} :suring Agreement, number 2 as to automobile
does not apply if she is driving a car not registered in the name of the ·relative.
Mr. Fears: The relative has to be a resident of the same
'household.
But we start off with the proposition first that, of cours(\,
the contract is to be construed as to give coverage because
that is what the point is. In the :second place, the purpose of
this exclusion is fully stated in 86 .A. L. R. 2nd, 925, and if I
mav juRt read it in repetitionThe Court : You are referring to this Y
Mr. Fears: Yes, sir, the purpose of the exclusion so far
as it is involved is to -protect the insuror against the loss of
premiums and against the increased hazard resulting from
insured's use of other automobiles by excluding coverage
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and the use of other automobiles where the insured or members of the same household own two or more automobiles
which are used int~rchangeably with only one particular
automobile insured. Well, of course, obviously anybody would
agree that is correct. This is a case where you have got two
or three automobiles here and only one is insured. They use
them interchangeably. Obviously the insurance
page 45 } companies would be bilked. Now it says as a matter of law this is regular use.
It says the words "regular use" suggests a principal use as
distinguished from casual or incidental use whether a vehicle
is covered or whether it is .excluded under the provisions
denying coverage. Whether such automobile is furnished for
the insured's regular use normally becomes a jury question.
Such provision is usually construed in favor of the insured.
Now, let us just look at this. It wasn't furnished to her for
her regular use under this evidence .by any stretch of the
imagination. She, incidentally, could use it which she did on
maybe two or three occasions. Principally it was there for
her so Mrs. Frost who couldn't drive could have some means
of access while her husband was gone, but it wasn't for Mrs.
Mellow's use principally. It is not like where my employer
would furnish me a car to use at my leisure for whatever
I wanted to do incidentally. When he refers to a frequent use,
well, a frequent use is not the same as ·regular use or furnished for regular use. 253 Pacific 2nd, 495 indicates that-a
California case. I might also add, if Your Honor
page 46 ~ please, in the case of Wallace v. State Farm, 349
Pacific 2nd, 789, where they considered this term''
furnished for regular use,'' where the court said at page
792, the term ''furnished for regular use does not embody
the term for temporary use but describes the antithesis thereof." It was just the opposite.
Now, I think he more or less concedes in the question of
resident of the same household that certainly there is a jury
question there.
Mr. Preston: I do not conecde that. I think that is a point
for the court to determine.
Mr. Preston: I don't see that there is any conflict of evidence on it.
Mr. Fears: We will wait till Your Honor rules on his
motion. then I will have one of my own.
The Court: Are yon through?
Mr. Preston: Your Honor, I can only f!O back to, in reg-ard
to his statements and say this, that the California court bas

46

Supreme· Court of Appeals of Virginia

said that the question is if it is available for the frequent use,
the right to use and the availability for frequent use.
I call your attention to the fact that they are
page 47 ~ claiming through Elaine R. Smith, and I submit
they can certainly rise no higher than her own
statements that have been made in this case, she is the claimed
insured, that she was asked-! think it was summed up best
on page 19 where it says : ''It was the car that was left there
for your normal and regular use that you might have for ·an
automobile?'' and her answer was ''Yes.'' ''So whatever need
you might have to use an automobile, you would use this cart
·Yes. Did you use the vehicle for your own personal use as
distinguished from running errands for your sister y yes.''
Now, for a period of two months, for a period of time this
is what took place. I submit that as a matter of law that that
was a car that was available for her for a ten day period of
time, that this was a situation that was not going to exist but
for a ten day period of time there but it was ·available for
frequent use in that time.
The Court: Are you through?
Mr. Preston: Yes.
The Court: Well, the testimony you just referred to, of
course, has got to be taken in the light of the testimony of
Mrs. Frost too, and, gentlemen, I don't think it would be of
any advantage in the Court reading this annotapage 48 } tion as in the case I mentioned to you sometime
ago I did consider authorities pretty thoroughly,
and in this case I think the motion should be overruled. The
evidence in this case in the mind of the Court would indicate
that the use intended was primarily for the benefit of Mrs.
Frost and the children. Any use she was permitted, according
to the evidence here and according to Mrs. Frost, she always
had her permission each time before she ever took it out. Now~
on the other ground, as to the question of resident of the
same household, obviously she was merely a visitor for the
length of time of that visit but she did not intend to reside
there like she had given up all other domicil~s.
Mr. Preston : May I argue that point, just a moment,
please?
The Court: Well, yes, sir.
Mr. Preston: Because I want to save the point. I submit",
Your Honor, that domicile and residence are not the same.
The Court: Well, I agree with you on that, but what I
meant to say was that she did not intend to stay there as a
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member of the household any more than if she had
page 49 } gone to a hotel and stayed there in a hotel. But if
you feel I am confusedMr. Preston: No, I don't think you are confusedThe Court: Well, I just want you to point it out.
Mr. Preston: I call a number of things to Your Honor's
attention in regard to the evidence. Number one, this lady had
no place to live in California.
Mr. Fears: She was renting.
Mr. Preston: Let us read wher~ she was renting. She
didn't even go back to the same place.
The Court : Let him put in the record what he wants. I
have already ruled. Unless I have occasion to change my
mind the ruling stands, but I think he should develop his objection and motion for the record.
Mr. Preston: All r~ght. On page 4 she said that:
''Did you have any permanent address where you were receiving mail in California before going back to Norfolk? Yes,
814 Sequoia, Manteca. And was that the home of some member of your family f No, just mine, where I was
page 50~ renting. Pardon! Renting. 0. K. Now, apparently
after you left 814 Sequoia in Manteca, you stayed
for awhile at another address in Manteca with a girl friend?
No, that was before. That was before I lived on Sequoia.
What was your last address before you left California to go
back to Norfolk! Fifty-one twenty Tuneson. And that is the
place where your girl friend stayed? No. She was staying at
459 Cowell Avenue, and my husband passed away, and I
stayed with her for a month, and then I lived at 814 Sequoia,
and then 5120 Tuneson, and then I went to Virginia.''
And then ultimately she said .she came here to have the
baby and to stay for some period of time subsequent to having the baby. She was four months, assuming it was a nine
months pregnancy, and a sufficient time after that, there is
six or seven months at least, and then what did she do right
after the accident? She said that iher mother-in-law asked her
to come back to California, and she decided to go back and
went to her mother-in-law's home. So I submit, Your Honor,
that as far as residency is concerned that her residency was
here during that period of time and, therefore, she is excluded
under that provision.
page 51 ~ The Court: All right, I see your point but I
don't agree with you.
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Mr. Preston: All right, sir.
The Court: So the Court overrules the motion.
Mr. Preston: All right. And the defense rests, Your Honor,
and I r.enew the motions.
The Court: And which the Court again overrules.
Mr. Preston: Had the Court held, then, that the lady was
covered under the insurance policy Y
Mr. Fears: I would like to make a motion.
The Court: Well, the Court hasn't been asked to rule
other than on the question .of your motion. I have overruled
both of your motions.
Mr. Preston: All right.
Mr. Fears: And you say you are referring to the defendants!
The Court: I have overruled both of the defendant's motions. There is also a motion to strike at the conclusion of
your evidence, and then having overruled that and the defendant having rested, he renewed the motion.
Mr. Preston: In renewing the motion, Your
page 52 ~ Honor, I would like to call one case to your attention in regard to this burden of proof because you
may want to consider it. This is a procedural matter, Your
Honor. I submit, therefore, the Virginia law applies to this
rather than the California law. There a.re a number of cases
which hold that the insured has to prove permissive use. The
burden is not on the insurance company to show lack of permissive use, but that the burden of proof is on the plaintiff to
show it.
The Court: That is under the first part of the policyY
Mr. Preston: Right.
Mr. Fears: That is right.
Mr. Preston: Now, I call Your Honor's attention to that
case which is· Maryland Casualty Company v. Cole, 156 Va.,
707, 158 S. E. 2nd, 873. In that case the named insured sued
under his own policy claiming, among other things, that he
was entitled to recover under the policy in which he was the
sole named insured. The evidence showed that the injury involved resulted from a truck owned and operated by the
plaintiff, and owned by the plaintiff and T. B. Rawls trading
as the plaintiff Cole & Rawls. The policy there
page 53 } only covered the name insured, and in that case it
-placed the burden upon the policyholder to bring
himself within the terms of the policy, and I think that in this
particular it is of the utmost importance because there he
had a policy in which he was the named insured and he had
an aceident, with an omnibus clause, and I think that is
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similar to the case here because he is excluded. So, I submit
that the burden of proof also-Your Honor has already ruled
on that point, but I want to call that to Your Honor's attention because there is evidence here that he had a policy.
The Court: I think the plaintiffs have brought themselves
within the terms of the policy under the evidence in this ·
case, so I abide by my ruling.
Mr. Preston : All right, sir.
Mr. Fears : If Your Honor please, on behalf of the plaintiffs I would like to move the CourtMr. Preston: I take exception, of course.
Mr. Fears : -to strike the evidence of the defendant, if
there can be said to be any evidence in this case on behalf of
the defendant, and enter up summary judgment on behalf of
the plaintiffs.
. page 54 ~ The. Court: There is no .evidence of the defendant to strike.
Mr. Fears: Well, then, I would likeThe Court: But I suppose your motion would be to accept
the cross examination submitted by the plaintiffs on cross
examination and to rule as a matter of fact under all the evidence that the Court should enter summary judgment for the
plaintiffs T
Mr. Fears: Yes, sir, for the plaintiffs, if Your Honor
please.
The Court: I understand that Mr. Preston is of the
opinion regardless of which way the Court rules it is a matter
of law, it is not a matter to submit to the jury. That is what
I understood his position to be at the beginning.
Mr. Preston: Well, I certainly take the position that as a
matter of law under the evidence in this case the Court should
rule in my favor. I would like to continue argument, Your
Honor. What I don't understand is the distinction that you
are making in relation to the character of the use rather than
the opportunity and the availability for use, because I understood you to say that she used this car most of the
page 55 ~ time for the purpos.e of carrying her sister around
on errands, and that goes to the character of the
use rather than theThe Court : The character of the use intended bv the insured was primarily for the benefit of his wife and family,
and incidentally.
Mr. Preston: But that does not necessarily mean that that
is covered within this policy, that she never use it for her
own purpose. That is the point I am making.
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The Court: Well, it is covered if the person who was driving was permitted occasional use of it, incidental or casual
use. That would not be regular use. The regular use that was
intended, according to my construction of the evidence, was
for the benefit of the family. Incidental use for her which,
under the evidence, is that she did not avail herself of it except with the permission of Mrs. Frost.
Mr. Preston: Well, I thinkThe Court: That is a question of law. So, the Court will
sustain your motion.
Mr. Fears: You sustain my motion.
The Court: Yes.
Mr. Preston: Your Honor, would you permit me time to
file a brief on this before you make a final rulingf
.page 56 ~ The Court: Well, off the record a minute.
(Discussion off the record.)
Mr. Preston: I want to take exception to the ruling of the
Court.
The Court : Off the record.
(A discussion off the record took place.)
The Court: The ruling of the Court is the Court sustains
the motion to strike the evidence of the defendant as far as
relied upon on cross examination, I presume, and to rule as
a matter of law that the plaintiffs are entitled to recover and
discharge the jury and enter summary judgment accordingly.
Mr. Preston: I note my exception, and I wish to state-!
don't know what is in the record, but we do not stipulate there
were no jury issues, assuming our original motion to strike
the plaintiffs' evidence were correctly overruled.
The Court: Well, it is entirely to ask the Court to rule
as a matter of law that the plaintiffs' evidence should be
stricken and still submit to the jury the question of liability.
The Court understands that.
Mr. Preston: Your Honor, the defendant in
page 57 ~ each case moves to set aside the judgment as being contrary to the law and the eviaence and I
would like to file briefs on this, Your Honor.
The Court : All right.
(Whereupon the Court, counsel for both sides and the reporter returned into the courtroom.)
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The .Court: Bring -the juey :.in.
(The jury was .recalled into the jury ·~~:)

The Court: .Members of the jury,, .the {lourt ;has wed that
:as a .matter _of law .it .is the .duty 11f tthe ·Court !to (cons.true ifiba.t
nnder the terms ·of 'the policy lin -question and ~under the ewdenoe in ~this case that .the plaintiffs :ar.e entitled to ~~teeover

against the defendant insurance company and has sustained

::a motion in that respeet .and :entere.d summa·ry judgment ac:oor.dingly in favor of the :plaintiffs :on ;the _jutlgments :in their
favor against the defendant insurance company, so you ·are
discharged from any further consideration of the case.

•

•

•

•

•
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