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Glenn H. Silver, Esq. 
RUST, RUST & SILVER 
4165 Chain Bridge Road 
Fairfax, Virginia 22030 

ATTORNEYS AT l.AW 

P. o aox 6625 

MClEAN. VIRGINIA 22106 

TELEPHONE C703) 356·9751 

June 8, 1988 

WASHINGTON OFFICE: 

SUITE 300 

1625 MASSACHUSETTS AVENUE. N '<I' 

"''ASHINCTON, DC 20036 

.STREET ADDRESS. 

.SUITE 410 

6849 OLD DOMINION OR.JVl 

McLEAN. VIRGINIA 22101 

TELECOPIER: C703) 442·0415 

Tf.LEX 49338l9tHMCLN 

Re: Mitigating Damages 1n Mann v. Addicott Hills Corporation 

Dear Glenn: 

My client desires to mitigate its damages by renting Lot 11 1n 
Union Farm Subdivision, the property which is currently involved 1n 
the Mann v. Addicott Hills Corp2ration and Snelling v. Addicott 
Hills Corporation litigation. However, we have some concern that if 
the property is rented it will no longer be a "new" home. Therefore, 
we are requesting that you on behalf of Mr. and Mrs. Mann and on 
behalf of Mr. and Mrs. Snelling notify us that you do not wish us to 
rent the above referenced property in order to mitigate-Dur damages. 
Otherwise, if we do not hear from you within five (5) business days 
of your receipt of this letter, we will have to assume that your 
clients have waived any claim for damages in the event that either 
of them eventually acquires the property pursuant to the contracts 
currently being litigated. 

cc: Carl Bernstein 

ltrlS/21/rnaa 
6/7/88 (1) 

Very truly yours, 

..! / /.· .. 
~!~~ (!,';'1~ 
Sandra L. HugheS! 
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\ 1677 0919 

MEMORANDUM OF LIS PENDENS 

Title of cause of Action: w. Lowry~Mann III and Barbara C~Mann 
I v. 
t/Addicott Hills Corporation 

In Chancery No. I 0 I ?7,3 

General Ob1ect: Declaratory Judgment, specific performance 
requiring Addicott Hills corp.· to convey Lot 11, UNION FARM 
SUBDIVISION, also known as 9105 Peartree Landing, to w. Lowry 
Mann III and Barbara c. Mann and for money damages. 

court Where Action is Pending: Circuit court of Fairfax County, 
Virginia 

Amount of Claim: Specific performance requiring Addicott Hills 
Corporation to convey Lot 11, UNION FARM SUBDIVISION to W. Lowry 
Mann III and Barbara c. Mann and $100,000.00 damages and 
$200,000.00 punitive damages. 

Description of Property Affected: Lot 11, UNION FARM SUBDIVISION 
as the same appears and is duly dedicated in a Deed of 
Subdivision recorded at Deed Book 6445 at page 843 of the land 
records of Fairfax County, Virginia. Also known as 9105 Peartree 
Landing, Alexandria, (Fairfax County) Virginia. 

Name of Person whose Estate Is Intended to Be Affected: Addicott 
Hills Corporation, a Virginia corporation. 

Witness the siqnatures of w. Lowry Mann III and Barb~Mann 
by Jose E. Aunon, Counsel this 3 day of a 
1987. 

Commonwealth of Virginia 
County of Fairfax 

Sworn, subscribed and 
of April 1987. 

, ec .. ~e<~or 
4 J ~ f1o 

Dtl an~i· w/ClJHI'ICA1[ '!NEX£0 STATETAX ------
.... t 1\oh •• 11 ,(.I I .. , coutm 'A.~ -
19 1 APR -3 z: 32 TRAtiC)~:~~a: }Q .(.TJ) 

C\.F-~Y, ~ t·EE ; 
fAIRFAX ·tOU~ll r. ~: GPJJiTOR1A~IJ.l-------

, STE·l~.f:!:r;· COtlS. 
t'! f"~ll ! 
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"'U inadvertently filecl 1n Lm:l R. FE' or to the appeal 
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Addicott Hills Corporation 
7345 McWhorter Place 
Suite 100 
Annandale, Virginia 22003 

Gentlemen: 

JOSE E. AUNON 
ATTOAN£Y AT LAW 

a70I MAIN STR££T 

P.o. aox z•os 
F'AIAF'AX, VIRGIN lA 22031 

( 703) 32~ ·1700 

February 3, 1987 

Please be advised that I have been retained by Mr. and Mrs. 
w. Lowry Mann to represent them in the purchase of Lot 11, UNION 
FARMS SUBDI~SION in Fairfax County, Virginia. 

My clients have perfor.med and are ready, willing and able to 
continue to perform their obligatiQns under the contract dated 
March 1, 1986. You have no grounds to cancel this contract and I 
have advised my clients accordingly. 

In an effort to resolve this dispute in an amicable way, my 
clients are enclosing herewith a Waiver of their right to have 
the contract contingent upon the sale of their house. They do 
qualify for the loan without the sale. 

In addition, today my clients have listed thei~ house for 
sale with Coldwell Banker. A check in the amount of $5,950.00 is 
enclosed herewith, as well as a copy of the listing agre ent. 

Please contact me at your earliest conveni,nce. 
_.·1 

Ve 
i . 
A I 

J.' 

I 
Enclosure / 
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[B. 
· I(AUO .. 

COMMON DATA BASE SERVICE 
LISTING AGREEMENT -EXCLUSIVE RIGHT TO SELL 

·'· 7 

@ .......... . ...... 
--------------------------------------------------------------------------------------OWNER($) 

end ____ "'G9YlY~U~BLrlllai""'"BBl&A:I\I~IRBa3~Rt--RftB~8e---------------------REALTOReCAGENTI. 
(Finn N.me) 

In conaldenldoft for ..mon and t.clllt ... the REAL TORe (AGENT) llhenby I'W\tld Che uduliw rilht to .U Che Pf'OIMftY. wtaldl II known • 

-----------------------------------------------------•VI~n- 22969 

L~Ownwwi--~B~a·t~bha~t•a~e~.~a~t~td~w~.~L~u~w~try~t~m~,,~,,~I~I~I~------------------------------------------------------
~.eg~~ Dacripcion Lot 6, Block 14, Section 1, Mt. Vernon Manor 

1. Thil PfOC*tY. to lnd'fde eny chen .. a • lifted bllow, Ia offered for sale at a •Uiftt price of -"'-011R:M8~l:l~UIIRIMI.~I":4ijQI4ii.I--4:SI-i,lnJC~twy~P-Etflhrii'~8~8~Cithit48~\:ll:t8&8:QfiR~d~--

--.iAIIR14.1-1R~Q~,,_t,..&Owv0----00LLARS CS163 1 ggg a gg 

Settlement to culuc:tde with settlement on sellets' home at 
9105 Peartree Landina. Alexandria, VA 22109 

2. The OWNERfSI egrea to sari to REAL TORe (AGENT) a com.,.._don of 6% In cash K,during the llltlnt period. 
the PI'OOiftY Ia told to anyone or if enyone praduca • purch•r lftdy. wiling~ lblt to buy the PfOC*'Y. or if withlft 39 daVI afw the expiration of the 
lilting ..-ment • sale Ia mede to any pmon(a) to whom the propany hll been shown during theliadnt period. Thislaat clww shall not be effectlw if the property 
is subs~Qwfttly lined whh another reel lltate brok•. 
3. Thiseaduaiw right to Mil will expire at midnight • 
4. Thil P""*'Y shall beshOWft and mede ewilable to Ill ns without rJaard to rece,color.craed, nlition,nationel orltln. •x.nwitalsutua,egeorhendic:ep. 
5. Authorization is ,,.ntld to the REAL TORe (AGENT) co: e. Piece a .. For Selt" sign on the propeny end to remove all othWI. b. Show the entire propeny 
durint rwiiONble hours. &". Ptece • common kay lockbox on me protMf1Y. d. Make • blenlc8t unilateral off• of subegency to real lltlte broken lftd to l*'tlciPMa 
In 1ny Multiple l.iatlnt SttYice that the REAL TORe CAGENTJ dnms ac:apropria•. •· Dis~~minete Information reg~tdlnt reeltnla offtAd for •••· under contrKt 
for sale. sold, eJlPired 1nd/or withdrnvn by printed fonn tndlor tlactronic computer MNica. 
8. It is understood that no Multiple Listing Service or BeNld of REAL TORSe is a peny to this lining ......-nt end that no Muldpte Lilting Servicl or Board of 
REALTORSe ..u. controls, racommendl, or tupltl me amount of compen•tion for any brokerttl emricl nndartd pu,.,ant to this llftlng...,-..ment. wheth« 
by the listing brokw or by any other broker ecting a .,blgent or otherwise. 
7. It is understood and egned thn Vlrginie licenlld real enatt saletC*'IOns 1nd epcniserl. ln~on. or other penons may requltw tcea11 to the propeny to 
fec:iliawe end/or consummate a sale. 
8. TN OWNERCS) mains full responsibility for the propeny,indudint all utllitift, mainttMnee, phylictl security and llabilityduringthet.-mofthlaAgraement. 
9. TN OWNER($) undtmancfl and egrea that In conaidtr8tlon of the u• of REAL TORetAGENT) services end fecilltlft and of the fecilltlft of any REAL TORS e 
Multiple Littint Semce OWNER($) and OWNER($) htin and tllil"tllrwe that REAL TORe ,lllegtntltceompanying purch~~e~~ or PfCIPICtM purchasers. eny 
REALTORS8 Multiple Uatint Service, 1nc:l the directors. oHictra and employ .. thtrtOf, including officillt of tny parent Board of REALTORSe , except fOI' 
malftaanc:e on tht pan of suda paniea. an not rfti)Onsible for vendaism, theft or damege of any naturw whaaoawr to the nal propertY or ita contents during the 
period of tadusiw privilege to sell, and met OWNERCSJ weiwt eny and Ill riQha. daims. tr1d c:eu• of edOft tplnlt them lftd holds thtrn htrmlftl for any prop. 
tt'tY dlmegl or pcnonal InJury arising from the uie of or ICC .. to the property bY any PtnOn during the lilting period. 
10. The PfOPirtY may bt sold subject to existing Deedfst of TNft. hiVing en unpaid principal belance of approxlmetaly S ~4"14~2~0.M.Oi---------------
11. OWNER lSI will take beck • N 1 a Deed of TN• In the amount of S ~ with fum:• Urmt to be negotl1ted. 
12. In the rAnt of asale,OWNERCSI willexect.ii • •I• contrect tnfoi'Ciable in the eommori:Jiitm of Vlrginle.Condomlnluma or CootMndVII being offered fM 
sale an subjtc:t to the receipt by purcheleft of the required DiadOIUm, Md OWNERCSI il raponslble for .-curing and fumiahing m .. to prospective purch~ter~ 
a prescribed in tht Cooperative Act. Section 55 ·424 Et. Seq. of the Condominium Act. Section 55 • 79.39 Et. Seq. of tht Code of Virgin• (1950 AS AMENDED). 
13. The tarms and conditions of this Agreement,.., be ulld a • besil for pmcnting the propeny to prospective pu~h .. n. end, unlta amended in writing. 
contain me finel and entirt agrnmcnt betwtln the penift h.-eto. The penift shall not be bound by any term~. COftdltlons, o..t autarnenu, watrlf'ltlft or raprnente· 

tiona, not henin contained. I CE~TIFY THIS TO BE A TRUE 
cor;.x · 
~td'a- }(.A t-Ie~ 

Notarv Public 
.. ,. ,..., .. ~ .. ,. -.. ,P.,R,:s ·."~ 
~'i·Y ~Uf'i.~.,l. tA · ~ ~~;;..~....,.,_~~ 

Alexandria, VA 22309 

PHONE lOFFICEl -~S.wJ.g.6-.:9f.~J,..J.M6H/;..;81-dJ-e6-e.6 2.-0~0~-------- PHONE (OFFICE) 836=6!66/836=,336 

PHONElHOME) PHONECHOMEI ---~~~~p---------------------------360-3880 360-3880 
-~ 7.. ~-THIS AGREEMENT EXECUTED IN TRIPLICATE: Orlg1nll- REALTOR8,- Y .. low- Owntr'l Finll Copy,- Pink- OwMr's Fint Copy 



~---------------------
IMYOICEt DATE NET ART -

1· 1 01/30117 5,950.00 o.oo S,9SO.aO 

UOSS AKOUMT 5,950.01 IISCOUMT 0.00 ~DRIER'S CDAP. O.OD ~~T AftO~MT 

CARL BERNSTEIN AND ASSOCIATES, INC •• ANNANDALE, VA 22003 

GUARANTY BANK 
AND TRUST COMPANY 

RAIFIELD, VIRGINIA 221US 

CARL BERNSTEIN 
AND ASSOCIATES, INC. 

PH. 703·941• 607& 
7345 McWHORTER PLACE, SUIT£ 100 

ANNANDALE, VA 22003 

******5 9 950* DOLLARS AND **0* CENTS 

r · k. LO~U 1 IU8ARA C ftAMh , 

"··c"·" 3"'15'l.· ._;, ~:;"1 F" ~~ 

5.9~0.00 

3753 

3753 

U:Uit 
560 

TOTH£ 
ORDER Otr 

CARL BERNSTEIN AND ASSOCIATES, INC. 

L 

~B~O? 
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WAIVER 

The undersigned hereby waive the right to have the validity 

of the contract dated March 1, 1986, contingent upon the sale of 

their house. 

This contingency is hereby removed. 

DATED: 

• .,., .. ·"'· ~- .I 7 ;.~--- - (.~- ) .: I 
/i- j ---

I 
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VIRGINIA: 

IN THE CIRCUIT COL1RT OF LOUDOL~ COUNTY 

FRANK PREGANO 

ar.d 

EVELYN PREGANO, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) Chancery 
) 

No. I 6 b J-s-
~ THE CONNEMARA CORPORATION 

Serve: Xerry M. Reilly 
7345 McWhorter Place 
Suite 100 
Annandale, Virginia 22003 
Registered Agent 

and 

CARL BERNSTEIN AND ASSOCIATES, INC. 

Serve: Carl Bernstein 
7345 McWhorter Place 
Suite 100 
Annandale, Virginia 22003 
Registered Agent 

and 

BUILDERS MARKETING, INC. 

Se~e: Steven c. Gibboney 
7361 McWhorter Place 
Annandale, Virginia 22003 
Registered Agent, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

B!LL OF COMPLAINT 

1. Plaintiffs Frank Pregano and Evelyn Pregano ("the 

Preganos") are individual pe::sons 'Nho reside in Fai::-!ax cc~:1ty, 

Vir;inia. 

478 



2. Defendant The Cor.r.e:lara Corporation ("Conr.emara") is 

a corporation or9anized and existing under the laws of the 

Co~~onwealth of Virginia with business offices located in Fairfax 

County, Virginia. 

3. Defendant Carl Ber~stein and Associates, Inc. 

("Bernstein") is a corporation organized and existing u~der t~e 

laws of the Co~~onwealth of Virginia with busir.ess offices 

located in Fairfax County, Virginia. 

4. Defendant Builders Marketing, Inc. ("BMI") is a 

corporation organized and existing under the laws of the 

Co~~onwealth of Virginia with business offices located in Fairfax 

County and in Loudoun County, Virginia. 

5. The claims set forth in this bill of complaint 

involve real property situated in Loudoun County, Virginia, 

commonly known and referred to as 118 Connemara Drive, Sterling, 

Virginia 22170, and more particularly described as follows: 

All ot that certain piece, parcel or lot of 
land and i~provements thereon described as 
all of Lot 9, Block l, Section l of Connemara 
Woods Subdivision, Loudoun County, Virginia. 

Such property as is described in this paragraph shall be re!erred 

to herein as "the Property." 

6. By a certain written agree~ent dated as of October 

2~, 1986, the Preganos as Purchaser agreed to purchase the 

Property from Conne:ara as Seller. As part of s~ch ag~ee=e~t, 

the Preganos and Cor.r.e~ara also entered into a certain Gene=al 

Adder.du~, dated as cf Oc~c:er 2~, 1986, which beca~e a par~ o! 

the agreement of sale. The written agreements were both executed 

2 
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by the Preganos as of October 24, 1986, and by Connemara as of 

Nove2ber 26, 1986. Copies of the written agreements are attached 

as Exhibit A, and shall be referred to below as the "Sales 

Contract". 

7. BMI, through its e~ployee Bill Scott ("Scott"), 

acted as Cor.r.e~ara's agent in making t~e sale of the Property cy 

Connemara to the P=egar.os. In the course of making such sale of 

the Property, BMI through Scott made certain representations to 

the Preganos upon which they relied, as will be set forth more 

fully below. 

a. Under the Sales Contract, the parties agreed to a 

purch.ase price of $170,890 to be comprised of a cash deposit of 

$5,000, a loan of $135,000 and additional cash at settlement of 

$30,890. ~he Preganos paid to Connemara the cash deposit of 

$5,000 pursuant to the Sales Contract. 

9. Under the Sales Contract, the parties agreed that 

the loan to be obtained by the Preganos would be a loan 

guaranteed by the Veterans Administratio.n ("VA"). The Preganos 

made timely application for such loan, and have received in 

writing a commitment for such loan from Dominion Bankshares 

Mortgage Corporation. 

10. On info~ation and belief, Cor.ne=.ara has not 

obtained the necessary approvals from the VA so that the 

Preganos• VA loan can close. 

11. On info~ation and belief, Co~r.e=.ara did not make a 

ti=ely applicatic~ to obtain such r.ecessa~y VA approvals. 

3 
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12. Under the Sales Contract, Conne~ara agreed that if 

settlement on the Property had not occurred by December 30, 1986, 

Connemara would nevertheless have the Property ready to occupy, 

and the Preganos could occupy the Property provided that the 

Preganos paid rent to Conne~ara in an a~ount equal to the sum 

they would other-ise pay as principal ar.d interest on the loan 

they agreed to obtain under the Sales Contract. 

13. on or about December 30, 1986, Conne~ara, acting 

through BMI and Scott, agreed that the Preganos could move their 

furniture into the Property (which furniture had been transported 

to Northern Virginia from the Preganos home in Ohio), such 

furniture was moved into the Property and the Preganos were 

instructed by Scott to execute a "Furniture Letter", a copy of 

which is attached hereto as Exhibit B. The Furniture Letter, 

like the Sales Contract, contemplated that the Preganos would be 

permitted to occupy the Property (along with their furniture) 

until settlement on the Property occurred. 

14. Beginning in December, 1986, and continuing 

thereafter, Connemara, Bernstein, BMI and Scott de~anded, in 

writing and orally, that in addition to the ter:r._s agreed to in 

the Sales Contract, the Preganos would be required to pay to 

Conr.e~ara, without there being a settlement on the Property or 

delivery to the Preganos of a deed, the suM of $30,890 as a 

condition to their occupying the Property before settle~ent, and 

in addition thereto, the sum of $37 per day from January 1, 1987 

u~til set~le=ent. 
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15. The Preqanos have agreed, in accordance with the 

sales Contract, to pay to Conne:ara the sum of $37 per day in 

rent for each day they occupy the Property until settle~ent. The 

Preganos have refused to pay to Connemara the sum of $30,890 

before settle:ent on the Property. 

16. As of January 9, 1987, Bernstein, through one 

sandra K. Li~dsay, co~unicated to the Preqanos, for Bernstein 

and evidently for Connemara, that the Preganos would be required 

to pay, before settlement on the property, the "collateral down 

payment" which the Preganos have understood to mean that they 

would be required to pay to Connemara the sum of $30,890 which, 

under the Sales Contract, is the additional cash due at 

settlement. 

l7 •. As of on or about January 16, 1987, Bernstein 

notified the Preganos, for itself and evidently for Connemara, 

that the Sales Contract was deemed terminated, on the basis of 

"purchaser default." 

18. Despite Bernstein's termination letter of January 

16, 1987, Co~ne~ara and Bernstein t~rough BMI have, at various 

times, ind~ced or led the Preganos to believe that Con~emara 

intended to honor its contract obligations under the Sales 

Contract. 

19. As of February 6, 1987, Connemara through its 

counsel again gave notice to the Preganos that they were in 

breach of t~e Sales Contract due to the Preganos' refusal to pay 

Conr.e~ara t~e s~: of $30,890 prior to occ~pancy of the Prc~e=ty. 
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20. As of Febr~ary 7, 1987, BMI through Scott advised 

the Preganos that the Property had been sold already to a third 

party, and that the Property ~ould be conveyed to such third 

party on February 13, 1987. 

21. Throughout the foregoinq series or events, the 

defendants Conne=ara, Bernstein and BMI have actively and 

conscic~sly a~~e~pted, individually and in concert with one 

another, to atte~pt to apply pressure or leverage to the Preganos 

so that they would pay to Connemara the sum or $30,890 which 

payment was not called for or required under the Sales Contract, 

and which pa~ent the defendants knew was not called for or 

required under the Sales Contract. In carrying out this 

objective, the defendants have engaged, intentionally and 

maliciously, in the following acts: 

(a) BMI, through Scott, has represented to the 

Preqanos, in connection with their agreement to enter into the 

Sales Contract, that the written aqree:ents between Cor.ne~ara and 

the Preganos were the sole agree~ents of the parties, while 

intending to assert falsely that additional, non-written 

aqree~ents were made by the parties. 

(b) All of the defendants misrepresented to the 

Preganos what they had done to secure VA approval, which was a 

necessary precondition to the Preganos being able to settle on 

the loan agreed to in the Sales Contract. 

(c) Defer.dants have referred or alluded to a 

"preocc~pancy ag~ee:ent" which does net exist or never existed or 
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which, if it does exist, has never been exhibited to the 

Preganos, and has never been agreed to by the Preganos. 

22. In reliance upon the false representations and 

i~proper conduct of defendants, the Preganos have incurred 

expenses in connection with not being able to occupy the Proper~y 

as of Dece~er 30, 1986, and additional expenses all caused a~d 

occasioned by such representatior.s and conduct. 

Count I 

(Declaratory Judqment) 

23. The allegations of paragraphs 1-22 are incorporated 

into.this Count I by reference. 

24. The parties to this action have asserted 

conflicting claims as to the content and meaning of the agreement 

under which Connemara agreed to sell the Property to the 

Preganos. 

25. The dispute between the Preganos and defendants 

involves the construction of written documents, and an actual 

controversy bet~een them, which dispute is susceptible of being 

resolved by a declaration of the parties• rights by this court. 

w~EREFORE, the Preganos request that tr.e Court e~ter 

its declaratory judgment, declaring that the written agree=ents 

cet~een the Preganos and Con~e~ara constitute a valid, bi~cing 

contract; such written agree=ents permit the Preganos to occupy 

the Property before settle=e~t and conveyance of the Pro~erty to 

the Pregar.cs, provided t~e P~ega~os pay rent for s~ch occ~pa~cy 
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to Connemara equal to that sum the Preganos would otherwise have 

to pay as monthly principal and interest installments on the loan 

described in the Sales Contract: and the Preganos have the right 

to so occupy the Property i:rnediately. 

Count II 

(Specific Perfo~ance) 

26. The allegations of paragraphs l-25 are incorporated 

into this Count II by reference. 

27. The Preganos have performed fully and completely 

all of their obligations under the Sales Contract. 

28. Connemara has breached the Sales Contract by 

demanding perfo~ance by the Preganos of terms which are not part· 

of the agreement of the parties, and by attempting to terminate 

the Sales Contract. 

29. The Property is unique real property, and unless 

the equitable remedy of specific performance is granted by the 

Court, the Preganos will incur da~ages irreparable in law. 

WHEREFOR!, the Preganos request that the Court decree 

that Connemara te~der a deed to the Property to the Preganos, on 

condition that the Pregancs pay to Conne=ara the purchase price 

called for in the Sales Contract, in accordance with t~e te~s of 

the Sales Contract. 
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Count III 

(Injunctive Relief) 

30. The allegations of paragraphs l-29 are incorporated 

into this Count III by reference. 

31. Cefendant BMI has advised the Preganos that it has 

sold t~e Property to a third-party which, if true, violates the 

Preganos rights under the Sales Contract and will cause 

irreparable harm to the Preganos. 

WHEREFORE, the Preganos request that the Court decree 

that all defendants be enjoined, temporarily and permanently, 

from conveying or attempting to convey the Property to any party 

other than the Preganos. 

count IV 

(Breach of Contract) 

32. The allegations of paragraphs l-31 are incorporated 

into this Count IV by reference. 

33. The defendants attempt to declare the Preganos in 

default under the Sales Contract, and to ter=inate such sales 

contract, constitutes a breach of the Sales Contract, entitling 

the Preganos to an award of damages for the breach thereof. 

WHEREFORE, the Preganos demand judgment against 

Connemara in the amount of $100,000, plus interest, their costs 

and attorneys• fees, and such other and further relief as the 

Court dee=s proper. 
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Count V 

(Violation of va. Code 118.2-59) 

33. The allegations of paragraphs l-32 are incorporated 

into this Count V by reference. 

34. Conne:ara, acting with and through Bernstein and 

BMI, entered into the Sales Contract with the Preganos knowing at 

such ti~e that it did not intend to perform sue~ agree~ent in 

accordance with its terms, and knowing that the Preganos would 

expose themselves to economic risk. 

35. The Preganos entered into the Sales Contract with 

connemara, and incident thereto, had their furniture transported 

to Northern Virginia and placed upon the Property, entered into 

temporary arrangements to lease living quarters at Reston, 

Virginia, expended time and money to apply for financing in 

accordance with the Sales Contract, and otherwise relied upon the 

Sales Contract in entering into agreements with third parties. 

36. Thereafter, defendants attempted to exact monies, 

property and pecuniary benefits from the Preganos on the threat 

of causing the Preganos economic harm and exposing the Preganos 

to economic peril which defendants have further attempted to 

seize for their own advantage. 

37. The foregoing conduct constitutes a violation and 

atte~pted violation of Va. Code §18.2-59, causing damages to the 

Preganos. 

10 
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38. The foregoing conduct was wilful, intentional, 

malicious and tortious, entitling the Preqanos to an award of 

punitive or exe~plary damages in addition to compensatory 

damages. 

WHEREFORE, the Preganos de~and judgment against 

defendants, jointly and severally, in the a~ount of $100,000 

comper.satory da~ages, $300,000 in punitive or exemplary damages, 

plus interest, their costs and attorneys' fees and such other and 

further relief as the Court dee~s proper. 

FRANK PREGANO 
EVELYN PREGANO 

By Counsel 

MURPHY, McGETTIGAN & WEST, P.C. 
921 Kine; Street 
Alexandria, Virginia 22314 
(703) 549-5353 
Attorneys for plaintiffs 
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II 
I 

V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

FRANK PREGANO, et .!:!2!.:_ 

Complainants, 

v. 

THE CONNEMARA CORPO~TION, !! al. 

) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 

·PLEA IN BAR 

CHANCERY 10685 

COMES NOW your Defendants, all of them, by their counsel 

undersiqned, and respectfully filed this, their Plea in Bar of 

Complainants' prosecution of this matter, for the followinq 

reasons: 

1. The Complainants have an adequate remedy at law in money 

damages. 

2. The Contract between the parties which is attached as 

-Exhibit A to the Complainants' Bill of Complaint shows 

unequivocally that there exists a •liquidated damages• provision 

which limits the Complainants' remedies to the forfeiture of their 

deposit. 

3. The Contract between the parties also contains a •merger 

1205/12/ncy 
2/17/87(1) 
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clause• which restricts the parties ability to form other 

agreements in contravention of the actual Contract between them. 

Rell 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 

P~spectfully submitted, 

THE CONN~~RA CORPORATION, 
et al. 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 
mailed, first-class postage prepaid to Michael McGettigan, Murphy, 
McGettigan 'West, P.C., 921 King Street, Alexandria, Virginia 
22314 this ~day of February, 1987. 

1205/12/ncy 
2/17/87(1) -2-

Kelly~s 



I 

•' I 
! 

\" 
I 
I' 

I 
! 

. . 

V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

FRANK PREGANO , !! ~ 

Complainants, 

v. CHANCERY 10685 

THE CONNDAARA CORPORATION, et al. 

) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 

DECREE OF DISMISSAL 

THIS CAUSE came before me on the 6th day of March, 1987, at 

the regular Motion's Day Docket, upon the Motion of the 

Defendants, all of them, by their counsel, Light & Harrison, P.C., 

to sustain the plea in bar filed by then on the basis that the 

contract between the parties limited the parties' rights and 

remedies. 

IT APPEARING, upon argument of counsel for all parties, as : 
~ ~ .~ -&;&,I'J.~~I$.:~L~~··A~~·'·•&&.(. 

well as the r:l>;; of~ exhibitsA anc'8E:"case la·f~ submitted bf · 
~ 

therr,, that 

..e h+ 3 sole rer.:edy is 

the returr. deposit. It is,therefore1 

ORDERED that ie~a•s l 1 11, lllp e~~ IV ef this cause be, and 

hereby is, DISHISSED with prejudice as to the Complainants, r;a]lk 'D/ 

· :........:,~ ~ UA· 'p ...,..~·~- ':: 1 :: ~ '"'!::' ~ ~ ...).. -z..¢:J~Ij'ts._,1 
and F·:elyn Pregano,A~t:r.~ M•-=• •4!19: ~we.::~zflr c!els le ~ 

~:, Q ar.~ l'wSftGReice p!ea..:irq~s tht·y Cf.~· detrrr;:~ pe are prOj!:._,..; and, 

t hat c e r t a i n 1 i s pe.- n d c r. s f i 1 e d by the: P :- e- ~ .; r: o s a 9 a i n s t t. r. e: 

~rorc:-ty, known as Lot 9, B!ock 1, Sect~c~ 1 of Co~n~~3~a ~~~~s 

E'ut":di,~·i~~-~c·~;f;. ~':i/.~a;/~he Co~.~.<:1·ara Cc.r~·orat~v~ ~ha:! 

-1-
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WE 

Kelly 
Ligh P.C. 
684 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Connemara 

Corporation and Carl 
Bernstein & A~sociates, Inc. 

Coleman, Esq. 
ar.l & Hudgins 
t. Asaph Stre~t 

Alexandria, Virginia 22314 
(703)684-0909 
Counsel for Builders 

Marketing, Inc. 

SEEN AND -'GBFPB/OBJECTED TOtAl 
~ tt~~lt (! T1 

*' ' 

Michae 
Murphy, McGettigan & P.C. 
921 King Street 
Alexandria, Virginia 22314 
(703)549-5353 
Counsel for Frank and Evelyn 

Pregano 

_, . 
- ":, . • I 

,. . . . -· -I I . , 
;. C· . ,. · ,~- , · 7 

u ., .... ,J -.. / 

' 'a _,.. ·: . I ~ / ~ 1.. ~' _? ~J,[·y . 
.I - ~- . 



IN THE 

SUPREME COURT OF VIRGINIA 

FRANK PREGANO, et al. , 

Appellants, 

v. 

THE CONNEMARA CORPORATION, et al., 

Appellees. 

PETITION FOR APPEAL 
" 

(From a Decree of Dismissal of the Circuit 
Court .. of Loudoun County, Chancery No. 10685) 

Michael McGettigan 
Murphy, McGettigan & West, P. c. 
921 King street 
Alexandria, Virginia 22314 
(703) 549-5353 
Counsel for appellants 
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IN THE 

SUPREME COURT OF VIRGINIA 

FRANK PREGANO, et al . , 

Appellants, 

v. 

THE CONNEMARA CORPORATION, et al., 

Appellees. 

PETITION FOR APPEAL 
• 

(From a Decree of Dismissal of the Circuit 
Court of Loudoun county, Chancery No. 10685) 

Michael McGettiqan 
Murphy, McGettiqan & West, P. c. 
921 Kinq street 
Alexandria, Virqinia 22314 
(703) 549-5353 
counsel for appellants 
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IN THE 

SUPREME COURT OF VIRGINIA 

FRANK PREGANO, et al., 

·Appellants, 

v. 

THE CONNEMARA CORPORATION, 

Appellees. 

I. NATURE OF CASE AND PROCEEDINGS BELOW 

This case involves the intentional and willful breach 

of contract by the seller of a new home. Under the order of the 

circuit court of Loudoun County appealed from here, which 

dismissed the claims asserted for such breach pursuant to the 

sellers' plea in bar, the home purchasers have been denied any 

remedy. 
't 

Appellants are Frank Pregano and his wife Evelyn 

Pregano ("the Preganos") who, on February 10, 1987, filed a bill 

of compla·int in the Circuit Court. Appellees (defendants below) 

are three corporations (collectively, "defendants"): The 

Connemara Corporation ("Connemara"), carl Bernstein and 

Associates, Inc. ("Bernstein") and Builders Marketing, Inc. 

("BMI"). 

All defendants in the Circuit Court filed a plea in bar 

as their only initial response to the bill of complaint. 

Argument on the plea in bar was heard on March 6, 1987 by the 

circuit Judge, Hen. Carleton Penn. On March 16, 1987, the 

Circuit Judge issued a letter opinion under which (upon entry of 
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an order) defendants• plea in bar would be sustained, and the 

Preganos• cause dismissed. The Preganos opposed entry of the 

order submitted by defendants and requested that the Circuit 

Judge reconsider his ruling. The Circuit Judge entered a final 

decree of dismissal on April 3, 1987 dismissing the Preganos' 

cause with prejudice. The Preganos filed their notice of appeal 

on April 28, 1987. 

II. ASSIGNMENTS OF ERROR 

The Preganos assign as error the following: 

1. The circuit Judge committed reversible.error in 

upholding the enforceability of a liquidated damages provision in 

a sales contract for residential real estate, which provided for 

the payment of no damages to the contract purchasers in the event 

of the seller's willful breach, since such provision only 

required that the breaching seller return to the non-breaching 
~ 

purchasers the purchasers• own deposit. 

2. The Circuit Judge committed reversible error in 

denying such innocent purchasers the equitable remedy of specific 

performance, and, instead, upholding an unenforceable liquidated 

damages provision in a sales contract for residential real 

estate, because the seller willfully breached the sales contract, 

and enforcement of such contract by specific performance would 

not have imposed any hardship on the seller. 
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3. The Circuit Judge committed reversible error in 

sustaining a plea in bar and dismissing the cause with prejudice 
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r 
where such plea did not assert a defense which could properly 

have determined the entire case. 

4. The Circuit Judge committed reversible error in 

sustaining a plea in bar and dismissing the cause with prejudice 

since, under settled law applicable to the enforceability of 

liquidated damages provisions, it was necessary for the Circuit 

Judge to first determine as a matter of fact whether such 

liquidated damages provision provided for damages to be paid to 

the non-breaching purchasers under a residential sales contract. 

5. The Circuit Judge committed reversible error in 

sustaining a plea in bar and dismissing the cause with prejudice 

where such plea did not purport to assert, nor could it assert, a 

bar to all of the claims in the cause, including specifically the 

purchasers• tort claim against the breaching seller. 

III. QUESTIONS PRESENTED 

1. Whether a liquidated damages provision in a contract 

for the sale of residential real estate is enforceable where such . 
provision provides that the purchasers' sole remedy for seller's 

breach is the return of purchasers' own deposit and such seller 

has willfully breached the sales contract. (Assignment of 

Error 1). 

2. Whether a liquidated damages provision should be 

enforced to bar the innocent purchasers' equitable remedy of 

specific performance where the seller willfully breaches th~ 

sales contract, and the liquidated damages provision provides 
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only for the return to the innocent purchasers of their own 

money, the deposit. (Assignment of Error 2). 

3. Whether a plea in bar, which does not even purport 

to assert a bar to all claims, should be sustained and the cause 

be dismissed with prejudice where the Circuit Judge was required 

to determine, as a matter of fact, whether a liquidated damages 

provision provided for compensation to innocent purchasers caused 

by a seller's willful breach of contract, and where such innocent 

purchasers had asserted a tort claim to which such plea was not 

addressed. (Assignments of Error 3, 4 and 5). 

IV. STATEMENT OF FACTS 

The facts under which this appeal arises are those 

facts alleged in the Preganos' bill of complaint and the terms of 

written agreements attached to the bill of complaint. The 

• recitation in this statement is taken from those allegations • • 
Under a written agreement dated as of October 24, 1986 

("the sales contract"), the Preganos agreed to purchase from 

Connemara a new home then under construction in Sterling, Loudoun 

County, Virginia. The Preganos and connemara also entered into 

an addendum to the sales contract, also dated October 24, 1986. 

The Preganos executed the sales contract on October 24, 1986, and 

the addendum on October 23, 1986; Connemara executed both 

documents on November 26, 1986. In the negotiations for these 

agreements, Connemara's agent was BMI, principally BMI's employee 

Bill Scott. 
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Under the sales contract, the Preganos agreed to pay 

$170,890 for the new horne. The Preganos made a cash payment of 

$5,000 as a deposit, and agreed to pay the remainder at 

settlement with additional cash of $30,890, and loan proceeds of 

$135,000 from a loan to be guaranteed by the Veterans 

Administration. 

The addendum to the sales contract provided as follows: 
I 

(1) Purchaser [the Preganos] agrees to 
preoccupy, if necessary, on December 30, 
1986. Property will be ready to occupy 
on or before December 30, 1986. 

(2) Purchaser to pay pro-rated rent on 
principal and interest only. 

The bill of complaint alleges that the language of the addendum 

was intended to accommodate the possibility that if settlement· 

under the sales contract could not occur by December 30, 1986, 

th~ Preganos could nevertheless occupy the home and pay to 
• 

Connemara as pro-rata rent the amount they would otherwise have 

to pay as monthly principal and interest installments on the VA 

loan they were to obtain. 

There was no settlement on the home by December 30, 

1986, because Connemara had failed to apply for and obtain from 

the Veterans Administration the approvals necessary for the 

contemplated VA guaranteed loan to be obtained by the Preganos. 

The Preganos were blameless in this process, having timely 

applied for the loan called for by the sales contract. The 

Preganos did receive a written commitment for such loan from a 

lender, Dominion Bankshares Mortgage Corporation. 
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Connemara and its agent BMI advised the Preganos to 

move their furniture to the new home as of December 30, 1986, 

when the home was completed. At their own considerable expense, 

the Preganos therefore moved their furniture from their former 

house in Ohio into the new home. As of about the same time, 

however, Connemara, BMI and Scott, as well as Bernstein (a 

company with which Connemara is affiliated) refused to allow the 

Preganos to occupy the new home, even though the Preganos were 

ready, willing and able to abide by all of the terms of the sales 

contract and its addendum, including the requirement of paying 

pro-rata rent. Instead, defendants demanded that the Preganos 

pay to Connemara, as a condition to pre-settlement occupancy of 

the home, the sum of $30,890. This was to be the cash portion of 

the purchase price which the Preganos had agreed to pay at 

settlement. Defendants thus sought to require a very substantial 

payment to Connemara by the Preganos without any deed being 
• ~ 

delivered to the Preganos, or indeed, without their having any 

definite prospect of receiving such a deed. The Preganos refused 

to accede to this new demand, and were therefore not allowed to 

occupy the new home. 

As of January 16, 1987, Connemara and Bernstein 

notified the Preqanos that the sales contract was deemed 

terminated on the basis of the Preqanos' default. As of February 

6, 1987, this claimed default of the Preqanos was identified by 

Connemara•s counsel to be the Preganos' refusal to pay Connemara 

the additional sum of $30,890 to occupy the home before 
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settlement was held. on February 7, 1987, the Preganos were 

notified by BMI's employee Scott that Connemara had sold the 

property to a third party, and conveyance to such third party 

would occur on February 13, 1986. 

These events prompted the filing of the bill of 

complaint which sets forth all of the facts recited above .. 

connemara had claimed the Preganos had breached the sales 

contract by refusing to comply with its demand for a payment not 

called for by the sales contract. At no time did Connemara or 

the other defendants state that Connemara had breached the sales 

contract, and return the Preganos• $5,000 deposit to them. 

Rather, defendants• claim was that the Preganos were entirely at 

fault in not meeting their demand for payment of $30,890. 

The Preganos' bill of complaint based upon these facts 

contained five counts. Count I sought a declaration that the 

sales contract was binding, and a construction of its terms. 

Count II demanded that the Court order Connemara to convey the 

home to the Preganos, and count IIr sought an injunction barring 
• 

a sale or attempted sale to anyone other than the Preganos. 

Count IV sought an award of compensatory damages for Connemara•s 

breach of the sales contract. Count V alleged that defendants• 

conduct constituted a willful, intentional tort harming the 

Preganos. 

No defendant answered these allegations. Instead, all 

defendants filed a plea in bar, and a motion to sustain their 

plea in bar. These pleadings alleged that the Preganos had an 
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adequate remedy at law in money damages, the sales contract ha~ a 

"liquidated damages" provision limiting the Preganos to 

"forfeiture [sic] of their deposit", and a "merger clause" in the 

sales contract precluded any other agreement. 

The liquidated ~amages provision on which defendants 

rely provides as follows: 

504 

15. DEFAULT BY EITHER PARTY. (a) In the 
event that this Contract is not performed by 
Purchaser in accordance with its terms and 
provisions, this Contract may be terminated 
by Seller and upon such termination Seller 
shall have the right to retain all amounts 
paid by Purchaser hereunder as liquidated 
damages. It is acknowledged and agreed by 
Seller and Purchaser that the aforesaid 
liquidated damages are not a penalty, but 
represent actual damages which Seller will 
sustain upon any default by Purchaser, which 
damages will be substantial but are not 
capable of precise determination. 

(b) In the event that this Contract is 
not performed by Seller in accordance with 
its terms and provisions, Seller being in 
default and Purchaser not be~ng in default 
hereunder, Purchaser may,~as Purchaser's sole 
and exclusive remedy hereunder, terminate 
this·contract by giving prompt written notice 
thereof to Seller, and Seller, upon receipt 
of such notice, shall forewith return to 
Purchase~ all sums theretofore paid by · 
Purchaser to Seller hereunder, such sums 
being agreed upon as liquidated damages as a 
result of Seller's default because of the 
difficulty and uncertainty of ascertaining 
actual damages. No other damages, rights or 
remedies (whether or not Purchaser shall 
elect to terminate this Contract) shall in 
any case be collectible, enforceable or 
available to Purchaser, and Purchaser agrees 
to accept and take said cash payment as 
Purchaser's total damages and relief 
hereunder in such event. 
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The Circuit Judge's letter opinion stated in its 

entirety as follows: 

Upon the Plea in Bar argued by you on 6 
March 1987, the court is of the opinion that 
it must be sustained and this cause 
dismissed. 

Although §15 (b) of the contract which 
is the subject of this suit, is harsh, such 
constituted the agreement of the parties, and 
the purchasers are left with their sole 
remedy, the return of the deposit. They have 
contracted away any other rights and 
remedies. 

The decree of dismissal entered pursuant to the letter 

opinion held that the Preganos• sole remedy under the sales 

contract was to have their deposit returned to them, and noted 

that such deposit was contemporaneously delivered to the 

Preganos• counsel in open court, without prejudice to the 

Preganos. The Preqanos• cause was dismissed with prejudice under 

the decree of dismissal. No adjudication was made, therefore, 
't 

that the Preganos breached the sales contract. The Circuit 

court, however, conditioned its order on the return of the 

Preganos• deposit tb them. 

V. ARGUMENT 

A. A contract provision in a real estate sales 
contract limiting the purchaser to the return 
of its deposit, under the quise of providing 
liquidated damages for a seller's willful 
breach, is void since it provides for no 
damages at all. 

The legality of a "liquidated damages" provision which 

provides no compensation at all to the party injured by a breach 
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of contract is not the usual issue where liquidated damages 

provisions are litigated. Usually, the issue is whether the 

liquidated damages called for in an agreement are grossly in 

excess of actual damages, and therefore deemed to be an 

unenforceable penalty. 

This Court recently considered the usual issue in 

Taylor v. Sanders, ___ Va. ___ , 353 S.E.2d 745 (1987). In Taylor, 

this Court held, in accordance with what it termed "settled law", 

that parties may agree in advance "upon the amount to be paid for 

loss which may result from breach of the contract": 

When the actual damages contemplated at the 
time of the agreement are uncertain and 
difficult to determine with exactness and when 
the amount fixed is not out of proportion to 
the probable loss, the amount is deemed to 
have been intended as enforceable liquidated 
damages. 

Id. at ___ , 353 S.E.2d at 746-47. This Court in Taylor went on 

• to uphold as enforceable a $3,000 note, agreed by the parties to 

be liquidated damages in a residential real estate transaction, 

which the seller could retain upon the purchaser's failure to 

close the transaction. This court noted that the sum of $3,000 

"was not disproportionate to the probable loss sustained by the 

seller as a result of the breach." Id. at ___ , 353 S.E.2d at 

747. 

In deciding Taylor, this court referred to the rule, 

long established in Virginia law, that the construction to be· 

given a liquidated damages provision "depends in each case upon 

the intent of the parties as evidenced by the entire agreement 

10 

506 



·.&··r· .. • 

construed in the light of the circumstances under which it is 

made." Id. citing Crawford v. Heatwole, 110 Va. 358, 360, 

66 S.E. 46, 47 (1909). 

In the instant case, the contract provision relied upon 

by defendants as a liquidated damages clause provides for no 

damages at all in the event of a breach of contract by the seller 

connemara. The $5,000 deposit was, of course, the Preganos• 

money. They would therefore receive no compensation for a breach 

by the seller Connemara such as occurred here. No case decided 

under Virginia law in accordance with the "settled law" of 

liqUidated damages sanctions such a result since the clause, if 

upheld, would guarantee that the purchaser received no damages. 

Far from predicting the proportionate expected losses of the 

Preganos at the time the sales contract was made, the clause 

assured they would not be compensated if the seller Connemara 

defaulted. • 

Such a result in this case, moreover, violates the 

longstanding Virginia rule that where a seller of real estate . 
willfully defaults and refuses to convey in accordance with his 

contract, the purchaser is entitled to recover actual damages, 

not limited to purchase money paid. Williams v. Snider, 190 Va. 

226, 228-33, 56 S.E.2d 63, 65-67 (1949). In Williams, this Court 

dealt with the contention of a seller of real estate, who 

willfully refused to honor her contract and then sold the 

property at a greater price to another, that the innocent 

purchaser could recover only to the extent of purchase money 
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paid. This Court in Williams rejected the seller's claim, and 

held that the measure of damages was the difference between the 

contract price and the value of the property at the time of 

breach. In Williams, this Court noted that a long line of 

Virginia cases rule that the measure of damages, where the seller 

acts in bad faith, or disables himself from conveying, or 

willfully refuses or neglects to perform, is the purchaser's loss 

of his bargain, not the return of purchase money paid. ·navis v. 

Buery, 134 Va. -322, 339-44, 114 S.E. 773, 777-79 (1922); Spruill 

v. Shirley, 182 va. 342, 348-50, 28 s.E.2d 705, 708 (1944); 

Horner v. Holt, 187 Va. 715, 728, 47 S.E.2d 365, 371 (1948). 

The reason given by this Court in Williams for adhering 

to the rule that an innocent purchaser may recover actual d~mages 

from a seller who willfully breaches applies with full effect to 

the facts in the instant case: 

In no field of the law of contracts may a 
party deliberately refuse to perform his 
agreement, when it is in his power to 
fulfill his bargain, without subjecting 
himself to liability for compensatory 
damages. To countenance a contrary rule 
in contracts for the sale of real estate 

would greatly impair, and in many cases 
entirely destroy, the value of the contract 
and seriously obstruct the conduct of the 
real estate business. 

190 va. at 233, 56 S.E.2d at 66. 

The Virginia law of remedies for the breach of a real 

estate sales contract thus focuses on the issue of compensation 

for the innocent party. The rationale of Taylor, which dealt with 

a liquidated damages clause, was that to be valid such a clause 
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had to provide for damages proportionate to actual expected loss. 

Williams held, in a case not involving a liquidated damages 

provision but which dealt with proper compensation for the injured 

party, that the proper measure of damages turns on the innocent 

party's actual injuries. In the instant case, these principles of 

contract remedies were wholly ignored. Under the construction 

employed by the Court below, the Preganos' contract with Connemara 

had no value. Such a result is unprecedented where a seller like 

connemara willfully breaches its agreement. 

B. An unenforceable liquidated damages prov~s1on 
should nQt be upheld where the result is to 
bar consideration of the remedy of specific 
performance in a case where the seller of real 
estate willfully breached the sales contract. 

In one of the claims in their amended complaint, the 

Preganos sought the equitable remedy·of specific performance. In 

dismissing the bill of complaint becau~e of the liquidated 

damages provision in the sales contract, the Circuit Judge thus 

cut off any consideration of whether specific performance is 

appropriate in this case involving the willful breach of the 

seller, connemara. The Circuit Judge's ruling thus impaired the 

remedy that this Court has found should be provided under 

circumstances like those here. 

In Haythe v. Mav, 223 Va. 359, 288 S.E.2d 487 (1982), a 

seller of real estate willfully breached a contract to convey to 

its contract purchaser, and instead conveyed the real estate to 

another party. The trial court found that the seller breached 
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its contract by conveying to a third party, but ordered that the 

innocent purchaser recover only his deposit and incidental 

expenses. This Court reversed, and held that where a valid 

contract exists, and the enforcement of such contract would not 

work any hardship or unfairness on the seller, specific 

performance should be granted: 

Although it is not a matter of absolute 
right, 11Where the contract sought to be 
enforced is proved, and it is in its 
nature and circumstances unobjectionable, 
it is as much a matter of course for 
courts of equity to decree specific 
performance as it is for a court of law 
to give damages for a breach of it." 

Haythe v. May, 223 Va. at 361, 288 S.E.2d at 488, quoting Pavlock 

v. Gallop, 207 Va. 989, 995, 154 S.E.2d 153, 157 (1967). 

In this case where Connemara, in concert with the other 

defendants, willfully and egregiously breached the sales contract 

by terminating it for an improper reasqn, specific performance is 

an appropriate remedy. Such a remedy should not be made 

unavailable, especially where no other remedy is provided the 

Preganos. 

c. A plea in bar was not a proper procedural 
vehicle for deciding the issues involved 
in this case, or dismissing all claims 
alleged in the bill of complaint. 

The Circuit Judge issued his letter opinion sustaining 

defendants• plea in bar without even deciding whether the Preganos 

breached the sales contract, or whether Connemara was the party in 

default. The plea in bar did not, of course, admit that Connemara 
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breached the sales contract, nor did defendants in raising the 

plea assert that connemara had returned to the Preganos the $5,000 

deposit which defendants claim is the Preganos' sole remedy. As 

the decree of dismissal notes, however, the $5,000 deposit was 

returned to the Preganos' counsel in open court in conjunction 

with the entry of the decree of dismissal. 

These anomalous events demonstrate, at the least, that 

the opinion and order sustaining defendants' plea in bar was 

inappropriate as to the bill of complaint filed on behalf of the 

Preganos in this case. This is because a plea in bar is a proper 

defensive pleading only where there is an issue raised in defense 

which can decide the entire case. 

In his treatise on Virginia procedure, Professor Boyd 

notes that a plea in bar, or special plea, "may be useful to 

present a single issue which may result in ending the proceeding; 

for example, statute of limitations~ res judicata, collateral 

estoppel by judgment, accord and satisfaction, or statute of 

frauds." Boyd, Graves & Middleditch, Virginia Civil Procedure 

§8.4 at 336 (Michie 1982). Recognizinq that such issues can also 

be raised by answer, the treatise goes on to say, ''In equity as at 

law, however, the defendant may find it advisable to file a 

special plea if there is one issue upon which the determination of 

the case could lie." Id. (emphasis supplied). In a similar vein, 

Michie's notes that pleas in bar are intended to bar the right~ of 

plaintiff to recover at all, as distinguished from other pleas 
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which go to jurisdiction and similar matters. 14B Mich. Jur. 

pleading §45 at 219 (1978 Repl. Vol.). 

The decision of the Circuit Judge below sustaining the 

plea in bar and dismissing the cau~e filed on behalf of the 

Preganos was error in several distinct respects. First, in ruling 

in effect that the liquidated damages clause was valid on its 

face, the court below failed to inquire, by taking evidence or 

otherwise, as to whether such clause satisfied the benchmark 

criteria to be considered under Virginia law in ruling upon the 

validity of such a clause.l; Under Taylor v. Sanders, supra, and 

the prior decisions of this court, the Circuit Judge should have 

determined, at minimum, whether actual damages at the time the 

Preganos and Connemara entered into the sales contract were 

uncertain and difficult to ascertain, and whether the amount of 

damages provided for was not out of proportion to the parties' 

probable losses. Taylor v. Sander~, dupra at ___ , 383 S.E.2d at 

746-47. 

Second, unlike a plea in bar based on an issue such as 

(for example) the statute of limitations, defendants' plea had no 

1; The apparent rationale of the letter opinion of the Circuit 
Judge is that the liquidated damages provision would be enforced 
because it was part of the parties' agreement, and purchasers had 
contracted away any other rights and remedies. Yet this is so in 
every case where an agreement contains a liquidated damages 
provision and a claim of unenforceability is made. There would be 
literally no case law on the enforceability of such provisions if 
the trial judge's inquiry were limited to whether such a provision 
is in an agreement. The voluminous body of case law on this issue 
demonstrates, of course, that courts typically inquire carefully 
into enforceability, which always involves inquiry into factual 
matters beyond the self-evident proposition that an agreement 
contains a liquidated.damages clause. 

16 

512 



focus apart from their claim that the Preganos' contract remedies 

were limited. The bill of complaint here sets forth, in great 

detail, the acts of the various defendants which add up to an 

independent, willful tort. These allegations include false and 

fraudulent statements by the de-fendants which induced the Preganos 

to enter into the sales contract, attempts to extort monies from 

the Preganos nowhere agreed to in the sales contract and the 

intentional breach of the sales contract so that defendants could 

sell the property to a third party. This Court has recognized 

that such a claim may be joined in a case in which contract claims 

are ·also made, so long as an independent, willful tort is alleged 

beyond the mere breach of a duty imposed by contract. Kamlar 

Corp. v. Haley, 224 Va. 699, 707, 299 S.E.2d 514, 518 (1983). 

Defendants• conduct, as alleged in the bill of complaint here, is 

similar to conduct branded illegal under Virginia law recently in 

Battlefield Builders. Inc. v. Swango, 743 F.2d 1060 (4th Cir. 

1984) (considering conduct which amounted to attempted extortion 

under Virginia law) • 
• 

Finally, by sustaining the plea in bar without taking 

any evidence, the Court below reached a result which is not just 

"harsh", as the Circuit Judge observed, but which in light of the 

allegations of the bill of complaint and settled law should not 

have been countenanced. A plea in bar is available as a defensive 

pleading where it is clear that all proceedings ought to be ended 

without further consideration. Under the allegations of the bill 

of complaint here, all remedies in contract or in tort to provide 
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compensation to the Preganos should not have been nullified 

pursuant to a plea in bar. 

VI. CONCLUSION 

For the foregoing reasons, appellants request that an 

appeal be granted so that the decree of dismissal entered by the 

circuit court of Loudoun County may be reversed, and the case 

remanded to the Circuit Court for further proceedings. 
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IN THE 
SUPREME COURT OF VIRGINIA 

AT RICHMOND 

FRANK PREGANO, et. al. 

Petitioners (Appellants) 
• 

vs. 

THE CONNEMARA CORP., ~ al. 

Respondents (Appellees) 

BRIEF OF ALL APPELLEES IN OPPOSITION TO PETITION FOR APPEAL 

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE 
JUSTICES OF THE SUPREME COURT OF VIRGINIA 

STATEMENT OF THE CASE 

Appellants "Nature of the Case and Proceedings Below" (Page 1, 

Appellant's Petition) is not correct insofar as a factual account of 

the proceedings in the trial court are concerned. 

This case does not involve an "intentional and willful breach" 

on the part of a seller of a new home as stated by counsel for the 

Appellants. This case involves whether or not Mr. and Mrs. Pregano, 

having failed to deposit certain monies which were required under 

their contract, may, in the face of a clause, which they agreed to, 

which prohibits them from bringing a contract action, sue the seller 

and "tie-up" his property while that suit is pending. The relevant 

contractual provision, is not, as stated by counsel for the 

Appellant, a liquidated damages clause; it is in fac~ ~n election of 

remedies clause. Further, the Appellants have not been denied "any 

remedy" as asserted in their Brief. The Judge specifically stated 
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in his Final Order entered on April 3, 1987, that the Plaintiffs 

have every right to bring actions !! contractu. 

Further, on March 6, 1987, the Motion to Sustain the 

Defendant's Plea-in-Bar, which judgment is appealed from herein, was 

heard by the Hon. Carleton Penn, and many ractual averments were 

stated by both counsel. None of these factual averments were 

objected to and, as such, constituted the •facts• of this case. 

After hearing the facts and reviewinq.the case law suggested by 

counsel in their oral argument, Judge Penn indeed ruled against the 

Plaintiffs. It was only then that a Brief was filed by the 

Plaintiffs and this in support of their Motion for Judge Penn to 

reconsider. Judge Penn refused to reconsider his decision and in 

fact entered the Order appealed from on April 3, 1987. Thus, 

Appellees' Motion to Dismiss Appellant's Appeal is properly taken 

and should be granted. (2!! said Motion filed herewith.) 

ASSIGNMENTS OF ERROR 

Counsel for Appellant has stated numerous "assignments of 

error" which entirely missed the point of Judge Penn's ruling. 

Appellee takes issue with the following points raised therein. 

1. The Judge did not hold that the-clause was a "liquidated 

damage• clause and this was ·not argued by the Appellee.· The clause 

in question is an election clause wherein the contract purchaser 

agreed that they would assert no actions under the contract and 

would, instead, accept thei~ de~osit back. Judge Penn ruled ~his 

squarely in his Memorandum Opinion and, later in his formal Order, 

1222/12/ncy 
7/17/87(1) 

-2- 520 

t 



I 

holding that the purchasers had waived any contractual rights they 

may have. 

2. Judge Penn's sustaining of the Plea-in-Bar raised by the 

Defendant was entirely correct in that the Judge specifically found, 

• in his remarks from the bench during oral argument at the two 

separate hearing dates, that the Pregano's "tort• claim was really a 

contractual claim. To paraphrase the Judge, Judge Penn stated: 

"Isn't this really just breach of contract stated in tort language?• !I 
Thus, while the Appellant may assign any error he wishes, 

su~ject to the rules, the actual hearings on this matter yield quite 

a different result from the assignments raised by the Preganos. 

ARGUMENT 

I. THE CLAUSE IN QUESTION DOES NOT PURPORT TO BE A 
LIQUIDATED DAMAGE CLAUSE ONLY. IT IS, IN ADDITION 
THERETO, AN ELECTION OF REMEDIES. 

The Appellant incorrectly argues that the Judge below held that 

this was a permissible liquidated damage. It is, without question, 

not solely a liquidated damage clause. Appellees do not argue that 

"damages" are returned to the perspective purchaser. Never could it 

be more true than in the instant case that, as stated by this Court 

in the recent case of Taylor v. Sanders, 233 Va. __ , 353 S.E.2d 745 

(1987), construction to be given stipulations by parties to a 

contract "depends upon the intent of the parties as evidenced by the 

entire contract viewed in the light of the circumstances under which 

the contract was made." Id. at 353 S.E.2d at 747. The 

contract in question between the parties contained not just the 

original contract but certain contract addendums and incorporated by 

11 Because all of the claims raised by the Plaintiff below were contractual in 
nature 

1 
Builder's Marketing 1 Inc. and carl Bemstein & Associates 1 Inc· are 

not prq:er parties in any event and are not discussed herein· 
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reference other documents which the Preganos were required to 

execute and, in fact, refused to so execute. 

One of the most misleading arguments made by the Appellants in 

this case is their assertion that The Connemara Corporation is 

allowed~o benefit from a large increase in the prices of their 

homes between the time of contracting and the present and also is 

allowed to retain the Purchaser's deposit monies. First, the 

argument with regard to the increased sales price is completely 

ignorant of the substantial sums of money that a developer/seller 

such as The Connemara Corporation must shoulder during the pendency 

of any project it might venture into. This is known in the industry 

as the "carry," or •debt load." These sums of money, especially 

where a protracted suit for specific performance is allowe4 to 

"freeze• any one or more of the properties in those projects, are 

substantial. This was an important fact given to Judge Penn and 

considered by him. Secondly, The Connemara Corporation is not 

seeking to retain the monies of the Preganos; and, in fact, the 

monies have been returned on more ·than one occasion and rejected by 

them until they were returned in open court. 

Although the Appellants seek tirelessly to characterize 

Paragraph 15 as a liquidated damages clause that has run afoul of 

the law to the extent that it has become a penalty, the examination 

of this area by t-he Virginia Supreme Court has long recognized the 

right of a vendor to specify an election and be protected in that 

endeavor. In the case of Brown v. Friedberg, 127 Va. 1, 102 S.E. 

468 (1920), the court was confronted with a situation in which a sum 
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of $500.00 was agreed upon as liquidated damages for a breach by 

either party. The vendee brought a suit for specific performance 

upon the breach of the vendor and the court granted specific 

performance. It is true that the court, in that case, affirmed the 

trial court; however, the observations they made in their reasoning 

are particularly important to the case at bar. As stated by the 

court: 

"The approved rule is that a court of equity may decree 
specific performance of a contract, for the sale and conveyance 
of real estate which also requires the payment of a sum of 
money, whether by way of penalty or damages, to secure the 
performance of such contract: but if the contract is in the 
alternative and provides for the performance of either of two 
things - that is, where the vendor is given the right either to 
make the conveyance or to pay a stipulated sum of money in lieu 
thereof - then equity will not decree specific performance of 
the contract to convey.• [Citations omitted] Id. at 3, 102 
S.E. at 470. 

There was no such alternative available to the vendor in the 

Brown case and, therefore, the Brown case is distinguishable from 

the case at bar. Further, the court in Brown expressly recognizes 

the right of a company such as The Connemara Corporation to protect 

itself from suits such as filed by the Appellants-which, quite 

literally, tie up the property, and provide for an alternative 

remedy under the contract. 

It is important to note here, whether or not the remedy 

afforded the Preganos has become a poor remedy is immaterial. They 

have the right to maintain any action ~ contractu that they may 

wish. Hopefully, it will be supported by appropri?~~ facts. But, 

the point being, they do not have the right to tie up the property 

with a lis pendens and, further, to render uncertain the ~itle of 
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this property for a period which would make it •unconscionable• to 

the Appellee if specific performance were, after the case is heard 

upon its merits, denied. 

The Brown court goes further on this issue. In that decision 

the court was also concerned that the insertion of the $500.00 

liquidated damage provision in that case was a •mere incident of the 

transaction and • • • was not designed either to change the 

substance of the agreement or to give either of the parties the 

option of abandoning the contract and liquidating the damages 

th~refore." Id. at 4, 102 S.E. at 472. The facts are exactly the 

opposite in the case at bar, where The Connemara Corporation has 

reserved for itself, and also given the same right· to the 

prospective purchasers, the right to abandon the contract for 

whatever reason may exist. Whether or not this is done in good 

faith has nothing to do with the contract action. This is more 

appropriately the subject of an action ex contractu for a breach of 

the covenant of good faith or similar tort for damages. 

The Brown court did not stop there, however, and went on to 

observe the following: 

"There is no statement, either verbally or in writing, in 
connection with the transaction from which it may be fairly 
inferred that either party might at his option repudiate the 
sale, or that either had the alternative of renouncing the 
contract upon the payment of the $500.00. Most, if not all, of 
the authorities cited to support the vendor's contention are 
based upon the fact that there was some language in the 
contract clearly indicating the right or option, either to 
repudiate the contract of -~~e or to pay the stipulated 
amount. 11 Id. 

Thus, we can see that the important consideration is whether or 

not the agreement of the parties was unequivocal and not a "mere 
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incident• or non-essential aspect of the agreement. How interesting 

it would be, for example, if the market for real estate in Northern 

Virginia were far more elastic, or, for example, static. Then, we 

would see the Preqanos filing a Plea-in-Bar to The Connemara 

Corporation's attempt to compel specific performance. What is 

worse, there is no comparable •leverage• that The Connemara 

Corporation would be able to employ in that situation for they would 

have nothing to •freeze• as has been the effect of the lis pendens 

and the related suit for specific performance filed by the Preqanos. 

In their brief, the Appellants cite hornbook principles of law, 

which the Defendant will agree are axiomatic in this area, that 

state, essentially, the time-honored principle that a court of 

equity may qrant specific performance in a case involving the state 

of realty. Certainly, the equity court has relatively infinite 

powers in cases where it can be shown that there is no adequate 

remedy at law. However, as the Brown court has stated, even equity 

itself may be enjoined. This is such a case. 

Again, were it not for the volatile real estate market that 

currently exists, a rising one, the result chosen by The Connemara 

Corporation acceded to by the Preqanos in Paragraph 15 would most 

likely be "unconscionable" to The Connemara Corporation. Yet, such 

is the nature of anticipatory clauses such as the election of 

remedies found in Paragraph 15. 

Perh~o= the most enlightening case to be found fro~ the· 

Virginia Supreme Court is that of Haythe v. May, 223 Va. 359, 288 

S.E.2d 487 (1982). In that case, Judge Cacheris, Fairfax County 
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Circuit Court Judge, heard a dispute involving a situation 

strikingly similar to the one between Connemara and the Preganos. 

In June of 1977, the Plaintiff in that case had contracted with May 

Properties for construction of the dwelling that was at issue. A 

closing was scheduled for April at which time the purchaser in that 

case refused to settle due to certain construction defects. The 

trial court in that case found specifically that such a refusal was 

justified. However, at a later date, when the purchaser attempted 

to settle on the contract with May Properties once again, it found 

that the property had been conveyed from May Properties to another 

purchaser. 

Haythe thereupon sued May Properties and its principals for 

specific performance. Judge Cacheris, after hearing the evidence 

and being satisfied that May had breached the contract by conveying 

the property to another purchaser, nontheless, because of Haythe's 

"personal situation" refused specific performance and ordered that 

Haythe recover his deposit and incidental expenses. 

At first blush, this case would seem to be on all fours with 

Connemara•s case and, indeed, adverse to Connemara's position in 

this case. However, a review of the Fairfax County Circuit Court 

files made by counsel for Connemara has disclosed that, in the 

contract between Haythe and May, there is no liquidated damages 

provision at all and, further, not even a mention of any election of 

remedies or any remedies of any nature. 

As was pointed out to Judge Penn in the oral argument, the 

contract in Haythe v. May was absolutely silent with regard to any 
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liquidated damages or election of remedies. In other words, the 

seller in the case of Haythe v. May did not have available to him 

the fully negotiated contractual provision which Judge Penn 

correctly decided acts as a bar to any actions that may be brought 

under the contract. Thus, the holding of Haythe v. May, while 

Appellee admits it is good law, has absolutely no bearing on the 

case involving the Preganos. 

Once aqain, as well, the Virginia Supreme Court observed that 

with respect to specific performance, although it is a matter of 

course for courts of equity to make such a decree, •the granting of 

specific performance is addressed to the sound discretion of the 

trial court." Id. at 361, 288 S.E.2d at 490. And, further, quoting 

from First National Bank v. Roanoke Oil Company, 169 Va. 99, 192 

S.E. 764 (1937), the court noted that part of the inquiry must be 

whether or not there is anything "to indicate that its [the 

contract's] enforcement would be inequitable to a Defendant 

Id. 

. . . 

Thus, we can see, the inquiry is not confined to whether the 

Preqanos will suffer a harsh result from the bargain they made but 

whether, in light of all the surrounding circumstances, and the 

• 

contract terms, it is equitable to force the transfer of the realty 

rather than to award damages. One must also bear in mind that, in 

their suit, the Preganos have asked for damages and declaratory 

relief in addition to srecific performance. This, more than 
• 

anything else, undercuts their assertion that they have no adequate 

legal remedy. The Preganos also include a count of fraud, in the 
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nature of a tort ~ contractu, and in that count they seem to have 

no problem whatsoever in identifying the nature and extent of their 

legal damages. 

Other than citing Hornbook Law with regard to the •uniqueness• 

of real property and its•relatively presumptive equity jurisdiction, 

the Appellants alleged nothing to guide this court with regard to 

the Appellants' need for the actual property in order to make
1 

them 

whole. Again, as stated above, they have no problem at all 

quantifying their damages in nature and amount and, this in and of 

itself should be enough to deny equity jurisdiction and consequently 

the privilege of specific performance therein. 

The Appellant cites numerous cases standing for the proposition 

that the seller may not willfully refuse to convey, and if he does, 

he will suffer damages measured by the difference between the 

contract price and the value of the property at the time of the 

breach. However, this ignores the fact that was raised in oral 

argument before Judge Penn, and not objected to by the Plaintiff at 

the time, that the Preganos were alleged to be in-breach and not the 

Seller. 

In the case of Williams v. Snider, 190 Va. 226, 56 S.E.2d 63 

(1949), it was "not disputed that the evidence supports a finding by 

the jury that the Defendant, without just cause, willfully refuse to 

convey • " Id. at 227, 190 S.E.2d 64. Thus, the Williams case . . 
is in apposite to the case at bar for two reasons. One, the 

Preqanos' own pleadings admit that the Defendant had cited breach on 

the part of the Preganos. Two, there is no indication in the 
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Williams case that there existed a contractual provision akin to the 

contractual provision in the case at bar. (See, Appellant's Brief, 

page 8 for a full reading of the applicable contractual provision.) 

Additionally, and totally consistent with the Williams 

decision, the Preganos are ~ barred from bringing any action they 

wish ~ contractu. Indeed, if they can prove that the seller 

committed a tort against them, in other words, if it is true as they 

assert in their pleadings that the seller has defrauded them or has 

committed some other independent tort, they are free to sue and, as 

Williams suggests, the measure of damages would be readily available 

to them. However, they may not, consistent with the contractual 

provision they agreed to, seek specific performance or, for that 

matter, "tie-up" the property by using a lis pendens. 

II. THE PLEA IN BAR WAS A COMPLETELY PROPER PROCEDURAL 
VEHICLE FOR DISMISSING THE CASE. THE JUDGE SPECIFICALLY 
HELD THAT THE "TORT" CLAIMS OF THE PLAINTIFFS WERE 
NOTHING MORE THAN "RESTATED" CONTRACT CLAIMS. 

Turning to the paragraph in question, we. see that in the last 

sentence of Paragraph lS(b) the purchaser agreed that it will not 

seek any other remedies, damages, or rights under the contract. 

This is the gravamen of Judqe Penn's decision. Thus, had the 

Preqanos sued the Appellee in tort, that contractual provision would 

have no bearing. Further, a plea-in-bar would, indeed, be an 

improper leqal vehicle. However, where the contract itself states 

that no remedies exist other than those found in Paragraph 15, a 

plea-i11-bar is a wholly proper responsive pleading. It does, as i·s 

denied by the Appellant, determine the case on a single issue. 
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Finally, it should be noted, although not controlling, in a 

very recent case decided by the Supreme Court of New York, Appellate 

Division, it was decided that this type of clause does, indeed, 

limit the purchaser's remedies to the return of the deposit. 

In the case of Mancini-Ciolo, Inc. v. Scaramellino, 500 

N.Y.S.2d 276 (N.Y. App. Div., 1986), it was held that the trial 

court was proper in granting summary judgment in favor of the 

Defendant on the strenqth of such a clause. The Court stated •the 

parties to a contract for the sale of real property may aqree to 

re~trict the liability consequent upon a breach, or may agree that 

no damages will be payable at all once the status quo has been 

restored • • • implicit in such a limitation is the obligation to 

act in good faith. It contemplates the existence of a situation 

beyond the control of the parties." Id. at 278. 

In the case at bar, the Preqano's original Bill of Complaint, 

although making conclusory allegations of willfulness, malice, and 

bad faith, nowhere states facts sufficient to show this Court, or 

the trial court, anything other than a dispute that had arisen 

between the seller and pur-chaser 1 and, indeed, the Plaintiff's admit 

in their pleadings that the seller had· cited breach on their part 

also. 

CONCLUSION 

WHEREFORE, for the reasons stated herein in addition to the 

Motion to Dismiss for lack of a record or statement of fact~, your 

Appellees, all of them, respectfully pray that this Court dismiss 

the Petition of the Appellant. 
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VIRGINIA: 

6th day~ May, 1988. 

Frank Pregano, et al., Appellants, 

against Record No. 870720 
Circuit Court No. CH 10685 

The Connemara Corporation, et al., Appellees. 

From the Circuit Court of Loudoun County 

Upon review of the record in this case and consideration 

of the arguments submitted in support of and in opposition to the 

granting of an appeal, the Court is of opinion there is no reversible 

error in the judgment complained of. Accordingly, the Court refuses 

the petition for appeal. 

A Copy, 

Teste: 

David B. Beach, Clerk 

By = eJ.)_.,.L,Jt c_ :7{ .t_&_. h\ 

Deputy Clerk 

532 



L-\W OFfiCES 

~ E. PINKOWSKI 

UNIVERSITY DRIVE 
SUITE .!00 

IRFAX, V."'.. 220}0 

70}) 38~ 0060 

V I R G I H I A : 

IN THE CIRCUIT COURT OP LOUDOUN COUNTY 

GEORGE and CYNTHIA WHITE 
7316 Dartford Drive, #2 
McLean, Virginia 22102 

Plaintiffs 

v. . . Chancery No. ( 0 ( l...f 
THE CONNEMARA CORPORATION 
7345 McWhorter Place 
Suite 100 
Annnndale, Virginia 22003 

SERVE: 
Kerry M. Reilly 
7345 McWhorter Place 
Suite 100 
Annandale, Virginia 

22003 
Registered Agent 

Defendant 

. • . • . . . . . . 

. . . . . . . . 

BILL OF COMPLAINT 

To the Honorable Judges of said Court: 

Your ~laintiffs respectfully represent as follows: 

1. ·That George and Cynthia White (hereinafter 

"Plaintiffs 11
) have entered into a new home sales agreement for . 

the purchase of a new single family house at 114 Connemara Drive, 

Sterling, Virginia. 

2. The Defendant, The Connemara Corporation, (hereinafter 

"Defendant") is a corporation incorporat~d under the laws of the 

St~te of Virginia, which has its principal place of business at 

7345 McWhorter Place, Suite 100, Annandale, Virginia, 22003, and 
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which at all relevant time thereto has been in the business of 

constructing new homes in Loudoun Coun~y, Virginia. 

Count I 

(Specific Performance) 

3. Plaintiffs, for their First Count herein, make all of 

paragraphs 1 and 2, by way of reference, a part of this, their 

First Count, as completely as though said paragraphs were set out 

herein at length. 

4. That on the 14th day of March, 1986, the Plaintiffs 

entered into a written new home sales agreement with the 

·Defendant to purchase a certain parcel of real property and the 

improvements thereon described as follows, to wit: 
' 

Lot 7, Block 1, Section 1, Connemara Subdivision, being 
situated in Loudoun County, Virginia, together with a 
single family house thereon generally known as the 
Cedarwood Model located at 114 Connemara Drive, 
Sterling, Virginia, 22170. 

A copy of said agreement is attached hereto, made part hereof, 

and marked as Exhibit "A. •• 

5. That under the terms of said agreement,. the Plaintiffs 

agreed to pay, as consideration, the sum of $142,450.00 and that . 
the Defendant agreed to deliver good and marketable title to the 

said real property at the time of settlement. 

6. That under the terms of- said agreement, the Defendant 

also agreed to erect upon the said par~el of real property a 

house generally known as the Cedarwood Model. 
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7. At the time of the sale, the Defendant, through its 

sales presentation and materials, represented to the Plaintiffs 

that the Cedarwood Model house would be constructed as shown in 

Elevation No. 1 of the sales material furnished to the Plaintiffs 

by the Defendant. Elevation No. 1 shows that the Cedarwood Model 

house is constructed with a completely brick front exterior. A 

true and correct copy of the said sales material is attached 

hereto, made part hereof, and marked as Exhibit "B." 

8. Under the terms and conditions of said agreement, the 

Defendant agreed to construct a Cedarwood Model dwelling upon 

said lot substantially in accordance with the plans and 

·specifications on file with the County of Loudoun. Said plans 

show that the front exterior of the" Cedarwood Model is 

constructed entirely of brick. A true and correct copy of said 

plans are attached hereto, made part hereof, and marked as 

Exhibit 11 C." 

9. During construction, the Plaintiffs became aware of the 

change in the construction of their home and contacted the 

Defendant who informed them that the exterior of the front 

elevation above the entrance and porch would be aluminum siding 

rather than brick. 

10. Upon 

41 ~-·. 
;· .. 

learning 6£ · this change, the Plaintiffs, in a 

timely fashion, communicated their objections to the change in 

the construction of the house, directly to the Defendant and 

.. . 
3 
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sought to have the problem corrected during construction by the 

installation of brick on the front elevation above the entrance 

and porch. 

11. However, the Defendant refused to correct the problem 

and refused to construct the Cedarwood Model house in accordance 

with the representations made to Plaintiffs and in accordance 

with the plans submitted to the County of Loudoun at the time of 

the sale. 

WHBRBPORB, your Plaintiffs pray that the Defendant be 

ordered specifically to perform the agreement entered into with 

your Plaintiffs as aforesaid, and to construct the Cedarwood 

Model house with a brick front on th~ elevation . above the 

entrance and porch, your Plaintiffs being ready and willing, and 

hereby offering to specifically perform the agreement on their 

part, and that your Plaintiff may have such other and further 

relief as may be deemed appropriate and as equity may require. 

Count Two 

(Fraud) 

12. Plaintiffs, for their Second Count herein, make all of 
• 

paragraphs 1 through 11, by way of reference, a pa~~ of this, 

their Second Count, as completely as though said paragraphs were 

set out herein at length. 

13. As an inducement to enter into a sales agreement, the 

Defendant furnished to the Plaintiffs certain aforesaid · 

4 
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promotional material (marked Exhibit "8 11
) which showed two types 

of houses more generally known as the Cedarwood Model. The 

Plaintiffs were informed that the house that would be built for 

them pursuant to the sales agreement would resemble that house 

shown as Elevation No. 1 in the promotional material, having a 

completely brick front exterior. 

14. As a further inducement to enter into the said sales 

agreement, the Defendant represented in the sales agreemen~ that 

the Cedarwood Model house would be constructed on the property 

substantially in accordance with the plans and specifications on 

file with the County of Loudoun at the time of the sale. Those 

plans (marked Exhibit "C") showed the ~ront exterior of the 

Cedarwood Model house would be constructed enti~ely of brick. 

15. The Defendant knew or should have known, that the 

representations that the Cedarwood Model house with a completely 

brick front exterior was a material fact to be relied upon by the 

Plaintiffs in making a decision on whether to enter into the sald 

sales agre·ement. 

16. To their detriment, the Plaintiff relied upon the 

aforesaid misrepresentations and entered int~ the sales. agreement ·. ·. 

to purchase a Cedarwood Model house for the sum of $142,450.00 

and tendered a $2,500.00 earnest money deposit to the Defendant • ., 
17. The actual house constructed by the Defendant varied 

substantially from what was represented to the Plaintiffs at the 

5 
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time of sale. Instead of an all brick front exterior, the house 

constructed had aluminum sidin~ on the exterior of the front 

elevation above the entrance and porch. 

18. In a timely fashion, the Plaintiffs informed the 

Defendant of their objection to the change in the construction of 

the house and sought to have the deficiency corrected during 

construction. However, the Defendant refused to correct the 

deficiency and continued construction of the house. 

19. As a result thereof, the Cedarwood Model house that was 

constructed by the Defendant was of lower value and varied 

.substantially in appearance than the house which was represented 

to the Plaintiffs at the time of execution of the sales 
" 

agreement. 

20. Due to all the foregoing, the Plaintiffs have 

experienced substantial monetary injury and have suffered a great 

deal of aggravation and inconvenience. 

WHBRBFORB, your Plaintiffs pray that this Court award 

damages to the Plaintiffs which ha~e resulted from the fraudulent 

misrepresentation made by the Defendant; award reasonable 

attorney's fees I and costs for the institution and prosecut1on of . ·. 
this litigation; award punitive damages in the amount of three 

times the amount of actual damages, and grant such other and 

further relief as may be deemed appropriate and as equity might 

require. 

6 
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Count III 

(Breach of Contract) 

21. Plaintiffs, for their Third Count herein, make all 

paragraphs 1 through 20, by way of reference, as part of this, 

their Third Count, as completely as though said paragraphs were 

set out herein at length. 

22. Under the terms and conditions of the sales agreement 

entered into by the parties on March 14, 1986, (marked as Exhibit 

••A"), settlement was to occur on December 9, 1986. On that date, 

the Defendant, acting through Sandra K. Lindsey, notified the 

Plaintiffs that the settlement scheduled for that day had been 

cancelled and rescheduled for December , 12, 1986. A true and 

correct copy of the Defendant's letter to the Plaintiffs 

confirming this change is attached hereto, made part hereof, and 

marked as Exhibit 110." 

23. The Defendant breached the sales agreement ·by failing 

to give the Plaintiffs at least fifteen (15) days notice of the· 

December 1~, 1986, date as required by Item 3 of the General 

Addendum to the sales agreement and refusing to complete the 
t • 

settlement which was rescheduled for December 12, 1986, under the 
• 

terms set forth in paragraph 4 of the sales agreement. (See 

Exhibit "A.") 

24. Under paragraph 3 of the sales agreement, the 

Defendant, as seller, was to complete construction of the 

dwelling on or before October 10, 1986. (See Exhibit "A. 11
.) 
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25. The Defendant breached the sales agreement by failing 

to complete the dwelling on or before October 10, 1986, as set 

forth in Paragraph 3 of the sales agreement. 

26. Under the terms and conditions set forth in paragraph 3 

of the sales agreement, the Defendant was under a duty to erect 

upon said Lot 1 Cedarwood Model dwelling substantially in 

accordance with the plans and specific.ations together with any 

amendments on file with the County of Loudoun. (See Exhibit 

"A.") 

27. At the time of the execution of the sales agreement, 

the plans and specifications, which were made part of the sales 

agreement by·, reference and which were filed with the County of 
' 

Loudoun showed the Cedarwood Model house as constructed with an 

entirely brick front. (See Exhibit "C.") 

28. The Defendant has breached the sales agreement by 

constructing a house with aluminum siding rather than brick, on 

the exterior of the front elevation above the entrance and porch 

and which ·varied substantially in appearance and value from the 

plans and specifications on file with the County of Loudoun. 

29. Under the terms and conditions set forth in paragraph 

14 of the sales agreement, the Plaintiffs, as purchasers, and the 

Defendant, as seller, were required to inspect the house and lot 

before settlement, and note in the Pre-Settlement Inspection 

Report any incomplete work or defects. (See Exhibit "A •. ") 

8 
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30. On November 12, 1986, a pre-settlement inspection of 

the property was conducted but not completed on that date, 

because Defendant, its agents or employees, refused to list any 

deficiency, including the lack of brick on the front elevation 
. 

above the entrance and porch. 

31. The Defendant breached the sales agreement by failing 

to list said deficiency on the Pre-Settlement Inspection Report 

and by failing to complete the inspection on November 12, 1986. 

32. Due to the Defendant's breach of the sales agreement, 

the Plaintiffs have experienced substantial economic injury and 

have suffered a great deal of aggravation and inconvenience. 

WHBREPORB, your Plaintiffs pray that .this 
' 

Court award 

damages in the amount of $50,000.00 for the Defendant's breach of 

said sales agreement, their costs in this behalf expended and 

grant such other and further relief as may be deemed appropriate 

and as equity might require • 
• George and Cynthia White 

By Counsel 

James B. Pinkowski 
Andrew N. Felice 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-0060 
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STATE OF VIRGINIA: 
COUNTY OP FAIRFAX, to wit: 

George and Cynthia White being ~uly sworn, upon their oath 

state that they are the Plaintiffs in this action and that the 

facts and allegations in the foregoing Bill of Complaint are, to 

the best of their knowledge and belief, true and 

Ge 

~ Cy~hiaWhie 

Subscribed and sworn to before me, (.}~. ~ P ~ , 
a Notary Public in the County and State aforesaid, this~ 

'\, 

day of December, 1986. 

tl- · · ?rA · 
Not~ -~ 

My Commission expires: /6 Pl5':-£lf: 

10 
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DEMAND POB JURY TRIAL 

Trial by jury is demanded on all issues. 

. f ... 

James B. Pinkowski 
Andrew N. Felice 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-0060 
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Cbl Pyrclluer teknowltd;ll tnd egrtll thlt "• vndtrlltnda that. while tilt Agent mly "'" tdvlltd end conaulltd wclll tile Stlllf,lll lfCftrteett ena 111 c:ontrleftlrW 
concerning tt11 de•• on. coroacrucuan end development ott he houll. the A;tnt doll not eccapt, nor will PurCIIIIIf •nemotln my"''""" to chergtlhl Agtnt with, tny 
litbabry or ruDOfts•bility whet soever tor acid dts•an. or the conltruetloft arid/or dlvtloclnttnt or 1111 hou11. or 11'1¥ dtftuha In ptfformence 11y '"' Stlllf. the erchlttete 
lnd/or 1M contrector 

!CI F11tllllr. Purchlllf fiCOCII'IIIIIIhlt lhl Agll\1 IICIIVII llllnlormiiiOI'I II tO probtblt dll......, ClctH from 1111 Seller lncl 11'111 !It lhltreglfdllle Agent It merely Ktl .... 

11 1 conduit ol lntormeuan and not tn any ruptctllthl Agent ot tt\1 Siller. The Agenttllell not bl riiiiOft&ibltln tny '"'"""what-to PurehlllfiOt ftllurtor lrtlblllry 
of thl Stilt• to lllllt prottettd dtbverv diiM, II bl1ng 1gr11d IIIII Purchlttr tlltlllooll solely to thl Stlllf In tlllt regtrd. 

I. RISK OF LOSS. Seller tssumesthe ""olton or dtmege to 111ct Df~ tly lire or other CIIUtlty until tl'll dill of llttltment llftdlf tl'llt Agreemtnt. 

7. TITLE. The Prooeny '"'"be told .... olerteumtlfii'ICI. IIC10111 tlorenid. nu. llllltllllllftllllo bt goodohiCOI'dlll4 fully lniU'Itlll" lti1111nturenc. CCimDII'IY 
II flllullr rllll. IUIIJICI, IIOWIVII, tO C0¥11'111'111, etllmtntL fiCihll·of•wty, co.-tlonalftd r1&1fiC&iCiftl Of rtcOtd tnd IIICh riiUictiOI'II&I Ill IIMCIIIUIIy lit forth hertsn. 
endll'lyotl'ler••••menttwhiChmeybeobll"'ldtlytnintptctklnottlltProoeny.OthiiWIM.IhedtpotililtObereturntdln4tl'lltAfrtllnlftldlcllfldnulltndvotdttthe 
oolion of "" Purcheaer. unllll the delicti "' clevch cllerecttr tnll tillY mty bl remtdiiCI bJ Seller ,II lt••ecll to do 10. The Seller tftd Ita Agent '" herttly I&Dtlllly 
rtltllldfromlllkabilityiOtdlmiCIIIbvrlltonoltnydtltctiftlllltltle.lnUttlegiiiiiPtlflftiCIIUrytODirleCllhltltle.tuchaetlon,!IStlllfiiiCttiOUndlrtllllllllll, 
multbttl.en~~tomotlybyiNIIti'IISIIIIf'II&CIIftll,whlfiiiOQnll'lell-llerlintrMCiflldfOtfuUMtllementtlythePurche-wlllbltlltndedfortiiiCIItlod-1&11\'lor 
such ection, bll1 not to eactld 12 adclitionlt mcn1111. The Dflmtlli trtiOid subject 10 talltnentL If eny, c:rutldortobl created. prior 10 or thwll'ltlemlftlln thor of utility 
COI!IIIInllt. munsclpat tulhorllill, or quul•govlfnmtntll llllhorltlll for thllns1111111on ol WlltiU or &tr .. til;htaen4/or acldltloritl CGI!ei'III'IIL r1&1ricllont or llttm1n11 
whidt m1y be Oltctd on record by thl Stlltr •her e&ecutlon hereof lor 1t11 blnerlt ol the PI'ODM\' lftd/or thl community of which It 11 a part. 1hlt Agreement lhall bl 
lubordln111 tO II'IY tuch 111111111'111. righlloOf•WIY, COVInlftiL etc. 

I. SETTLEMENT COSTS. It it qrtld thettlll cottt eftd flit incident to atttttttllnt tl'llll b1 Dtid 11 followt Cunttu eoeclfltd othlfwl11 hlrtint. 

(II "I niL 11&11, lnsurtncttndintlflll Clftl&illlng lftCUIIIbrtnCIL II lftY, IM001f&1I .... Cftlfllt lfltOblldjllltiChothedateoftrtntllf. T ..... flftlrlltndtDtC•tl, 
lrl 10 bl ldJUittd ICCOtd1ng10 Clftificatl of IIIII. IICept thltllllllllllntl for lmprO'Iallllfttl COIIIpllttd prior IOcMUII hereof, wfllthtr ISMIIIIItnf therefor till been 
lev•ld or not. shell bl ptid by Stlllf, or tllowtnct mldt tl'llrtlort 11 thttlmt of trlftlftr. 

lbl Thl Purelltur agr111 to DIY lilt following COlli II llttltmtnt: IUmlnttloft of title. en tltltlftiUrtftCipttmiUIIII, lllii'OrtOICielftaurtnc. llfeii'IIUII'IL 1l lny. lirttl 
turvey fH,Ioln pltctrntnt ftiL and any otlltr fiiiiUIIIId br ltndlf, tltltlnlurtnce binder. doling~ tltdtmmt ftiL nocery filL COIWIYincttt; '"'· II'IDiflloon of 
PIIMfL counry 1114 IIIII trln~ltr tllll, Ill recording ChargtL lndudintthOAior PUfdllll MoniY INit.lf any, prtPiflllonoftrua lftdnotl.lftd lft&utlnettndtl& ~. 

lei The Seller eoreu to pey the fell-itt; coattt tlltltmtnt dlarg11 for Df1111flllan of dlld snd Vlrglnlt Sttll Grantat'a Tu. If topllubte. 

ff. OCCUPANCY. ttl Occuotncy hereunder thtll be given to Purchanr lmmtdltttly lfllf ttttlement. Howewer.lf.ll the Sllltr'l discrlllon,ltll Purch11ar thtll 
ICCIPI OCCUIIIftCY ol ill complltld dwelling priOftOthl convtytna olluch unit In In llftl911tcl tN Pun:NIIf. lhl Pufcftll4w ahaiiiACUIIIhl Stlltr't Stanftrd0ccuptncy 
AgtMrnent and thtll contsnut to bt lubjiCI to tilt tarmt htreol ttlf Purdlatlf dlc:l not oecuoy IUdl ~nt unit. 

lbl NctwolhllandingthtPurchlltr'tri9fltofoccupsncyttllorauid,theSelltrthlllhhethtrl;hltOtnteruponpr0111ftYofthePurdiiiiiii11'1YtlrnealttrH1tllll'llllt 
for the purpose of mllsillg e-ttriot Chan gil to thllot 1nd lmprQ'IImtntt thlriOft.lnclucllng pldltt; chlngH and thl fii'M¥11 of IfilL 11 mey bt tiQuirld tly Sllllf'l 1111 
Jl•n. or II'IY rnodillcttiOn lftlfltO. or II'IY Ch8ftgu which lillY bl fiQUitH ti I condllloft fJA Stllef'a rtiHII 'r ICIDiicAII pc,.,.ntlltuthorllllt from lftY lnd Ill 
tubdl¥1$i0n or tilt oltn bonOt or 011111 ascrowt. 

'o. UNSOLD UNITS. Until such timl II Ill or"'' dwallingunlteln Stlllr'aiUbdiYisiol'llreiOid. the Stllll NIIAIIcM right to mn.euch Ull of UIIIOiddwalling 
Vftltl,thtcommontltmtnlt.ttralleftdtlltmllnentranceolttt.project,lltrtMCIIIII\'forltalllnlftdCOftiUUCtloftpro;qm.PurcMIIfrecopidllftdldlnowtldgH 
hitllncltr&tandingtlllllnordtrtoecccmpllthStlltt'tconarYCtlCif'lprogflm,tructi.CO&'IIcructionequltlrnentlndlllriCif'IMIIIIdnoiMiftdiiCIMflnconwenitrclllnaftdent 
thlrtto mey bt prennt. P11rcha11r agr111 net to cbttriiCI or lmpecft 1ny IUCit conttructloft or IIIIa Ktlwitltt. 

t 1. ACCESS. Till PllfCI'IIIIf mey r101 l'lave eccnt or'""' to till dwelllngVftil oriN conatrvCtlon littlluringconartuaioft. notii'IIYhlttorl -"Yof NtDOSIIU~ 1r1 
or ltlout tha dwlllina vn•t or 1111 construction ll'lt prior to till Mntlment of""' A;rHmtntlnd dllhrcfy ... pon111ion to lhl f'vrcNur hettunder. Any viol1uon of INs 
provision"''"·" tha election of the Seller, be ccntlderld amlttrill brllch of til~ Agrllmtnllncl. In lddltion 10 lft'ICIIhlr flft'IHIHIYIKabllto Sllllf, Sliter maya.ctere 
ttlia Agrnment VOid tnd. In luctl -"'· lfty alnOVnt plld towtrd the Dtlfdrlll IWICI lillY bl rtellftld bJ IIIIer H ll11d lnd llqyldattd cllrqgiL 

t 2. TREES AND LOCAnON. Tl'lt locttJOn. 1re1, ~ground IIMtlon of the tllllkflnt on thllot. e!eiollion of dwelllftt uftlt.lnd thl rever ling of the pten.ll 
Mcttlll\'. to confatm to 1111 11111ing lot con""'''- tre to bt dlllrrllllled.., Clle $elllf • Ita tole dlacrlticA. IIIIer IIIII rllt'IUWe IUCh u .. ffOfft 1M Ice 11 It mey deem 
ftKIIUI\' end it thlllnol bl resoons•blt for eny dlmtgeto or dlltructlon of rtrNfftJnt Ifill""""' tM proass of constriiCiillft. 1111• st11U bt tiiCIQftllblt only for"'" 
oltnttdby "'"'· Stlllf"lobligltJOnt to r11111u trttL tl'lrvbblry aftd OINt llftdlclpll'llo It -'1 11 ell ollelllf'l other r111111 .,..wiHiftl'l Mligllion'l. ~Nil bllillllltd IQiety to 
1111 warrant111 Mt forth ift the Builder'• U"'ittd W1rrtnty mentioned In periCifllllt 11.t below. · 

t3. MODELS AND DISPLAYS. It is lltretly egreld that ell klmlture 1ftd ICIDUtWntnt prooeny,I;Kial hov111101d IDCIIiancn. furnishintL .,.aat fi&lllfeL 
IIJICIII ClfCIIIIftQ tnd lloor tlle.lliiCitl m11ron, wtlloiPif, ... ndow dtcorltlftl trtlt-u. ICMQII trtn. lllrubblfy, llnd~g.IDICiAI deal md ClltiOt. C:trttln foomL 
IDICIIIIlrtpiiCII and Olhtr ftalurll lnd rtcreiiiOI'IIIItcllititt tslllblltd tn the model Unita and mocleltrta trl lor tthibltion IIUfOCIIH onfy lftd 1t1 not lnc:tudld In lhl 
purChlll ptiCI. Uflllll otherw111 e&Dflllly DfOVIded hlflll'l. 

1 •• Wfo RRANTIES. Pyrehlltr t\erebywa"'" 1ny1nd tllwtrrantyrlt"ttprovidldbr Stetion 58·70.1 ollt\1 Code ofVIrglnil. UniiiSICIICilildothtrwill l'llrt•n. au 
••rran1111 otfttt tl'lln tllall t&Dtlllty prov.dld in the lu•ldlf'l UmitldWerrlltiY "' l'ltrttly tlldudld. Purchellf hll bltn tHordldCM CIDOOftUftiiY to ra~tNI warranty 
ptoor to e .. cution of th•l Agrllmtnt. •net agrtll to ecctpt thitwtrrtnty 11 the 1011 wlfflftiYbling OIVI" brIM Seller to thl Putdtallf. Purdllm lnd Stlltr tl'llllinsDICI 
the 11ou11 and lot btlortlllllemtnt end noll in the Prt·SIItltmtnllftlptction RIPOfllny incomplllt wor• or dtiiCII. Thertalttr, Purdllllf tgrlettl'lll Siller lhall not b1 
l•tblelor tny pttentcncompltll worls or dllll:ll not spec•fically noted In 111d Prt•SIIIIImtnt lnspea10n fltpOtt. uftiHt OlhtrwiM~P~C~IIcally prOVtded in thl luildlr's 
Lcm~cad Wtrranty It 11 further egreed tlllltlltre tllall bl no witi'IIIOidlng or Stlllf'l fundi 11 tlltltmlftt fat ti'IY such lttmt. 

THE SlWA MAXES NO OTHER WAARAHTIU.IXPAlSSlD 0" IMPUlO, OR IMI'UID IY STANTL TO THI PUfiCHASI"· 

t&. DEFAULT BY EITHER PARTY. Ctl In the IWSrttthtUhisContriCI lsnotoerformtdbrPurdlulflniCCOtdanctWithttlllftftlllndllfovllions.thiiConlrtet 
mty bl ttrmonettd tly Seller and upon tuc:h cermlneuon Stlllf lhtll 1'11¥1 thl rt;llt to rattln 111 atftOuntt peld by Purclllllr hlrtundlf 11 IIQuidetld diiNCIII· It 11 
ecln-ledgedtndegrlldtwSalltrtndPurchnertl'lltlhltfatneklllqukltticldlmeglllttnotaetenti'IY.tlutrtpreaentectdldlmegllwhici'ISelltr._.IIIUittlnUDOI'IIIIY 
Cllltull by ""'Chlllf. *h•Ch ClctniOII well bt IUbttlnlltl but Ill not clplblt of IM'ICIII dlttrrtiii'IIIIOft. 

~I In 1111 IVtnt that'"'' Cantrtct tl not performld by Seller In eccordtnce with itt ttrmt IN prO'IisionL ltlllf bliftl In dlfauh ancl Purchtnr not Mint '" dtltull 
• llareull41r Purchetermev. IIPurchtnr"lloltlftdtsciiiiiVertmldyhereunder.tllminattcttleconutabr;MntprOIIIDJwrinlniiCICcctthtrtOftoS•IIer.lftdStlllf.upon 

fiCIIJJtOIIuC:hftOttCe.shalltorewithrltvrntoPurclllttriiiiUIIIIIIIIfltOiorepalclbyPurcNitriOhlllrhtttul'ldlf,lueltiUflllbllngiCiflldUDOftiiiiQuidltldcllmegttll 
1 result ol Selltr"l deltult blcauu of thl di!liculty md uncartllftiY oletclfllin•ng Htutl damsgtL No othtr dlmtpe. rlghtl or flmtdllllwhllhtr or not Purchtllf thtll 
elect to llrm•nlll lhll Ccntflcll lftallln lny Clll bl COIIIctlblt. tnlorcUbll or lVI IlMit to ~llf. lftd Pufcfllllf lgrHilO ICUI!I md IIIII tlicl Clth 111\'ll'llnt II 
Purct• .. •• 1 total dam~gaa end rehet t' •reundlt 1ft suCh -1\1. 

16. DISCLOSURE. tel When appltctblt.the l'urchttar by eatcuticn l'lertoiiClftOWiedgtt rectcot.ll'iortothetstcutlonohhitA;rumtnt.of accrnolttldcocYol 
tht O•acloaurelloll ol Pert•cultrl lor New Homelluytrt. 11 rtQuorld by Stet•on 10·5·3, Chlpttr 10 ol thl 1171 Code ol till County ot ftiff11. Ylrgtn11. II tll'llndlcl 

lbl l'urc""" tcllnowladgll thll 111 1111 lied thl OCIOOftUftlly. prror 10 thl taecutloft of tlllt Afrttmtnt. to talmint manultcturtrt' wltrlfttMI on topllancll tftd 

""'~''"'"' •ncludtO '" 11\1 !lame 

17. HOME OWNERS ASSOCIATION. In the -nt thlrt 111 Homeowntr'l AIIOCIItiOn. thlft Purdll;., tcllnowlt6gll rHI&IIt. 11'101 to aaecuecon of 111•1 
A;rtell'llftt. ol COPIII ot lht Homeowner I AIIOCIIIIOn by•ltWIIftd flitted dOCUiftlftll. Putct\t- ..,...,0 bt bound tly lhl rt~~UIIttOI'tl. by-1111!"' lftlll dldtratiOftl of the 
AIIOCIIIIOn ell4 egr111 10 lilY 1111 llllllmtnllllllbhallld b\' tuch AIIOCIIIIOn. 

1 8. MISCELLANEOUS. (II The Df•I'IC•PIII toti\IAgrttment mutually lltltll'lllrt thlllbellcndlng uponthem.tl'llcr end tlehol tllt•rrnpiCIIVI htlll. e••cutcrs. 
eom•no\lrators. svc"uors '"" aasogna. orowtdld. IIQWiver. thlllhl Purellatlf thlll hlvt no rithl ce , ... " tlliiAftii"""'Wtthout till tfiOIWt•tlln conllftl olll'l Seller 

lbl the terms eno II'OWJ&•ona ot th•l Agreement lhtlltvrvivlthllettltmtnt hlfeuftdlf. \ I 
let l'urcheur •• e•or11a1y oroh•b•tld from ttcord•ngtlllt Agrument or'"''"'-""*'"' tlltrtof. and UDOI' lfty tftemptld iecordattOfl. II Stlllf"l 00110n. ''"' 

Agteement all ell become null tno ¥Otd end 111 rcgllll of Purchlltr tlartundlr thtll th1111100ft Cllll end ttrlftlntre. • 

ldl T ''"' •• hlllby Cllclerld to bl oltt" IIHnce '" tt11 DtrfOti'I'ICftCI tw Purehtllf of tach of PurChlstr'l obll8tt•ont htrevndlr 

tel th•sAoraamentconteonstn•r•nlltll4tntorea;retmentbltwlentlllplrtllllllllfO~Iftdtheyll\lllnotblboundtlylnyttrlfti,COndtl•cnt.llltlrntntl.wtrranc•ll. 
or reorollnteuunt. at II or wmttn. not fttrllft con1aonecr 
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G@d§\MhiiiHH CENERAL ADDENDUM 

In reference to the Agreement of Sale between Gen~e UJh',±e. 

and Cq rr-±£,; o. G.-o...ha."""' 
) 

the Buyer, O.nd Con ne ma.r=o- Corpor<Lbon , and Seller, 

---------------' d~ted Morsh fi 19 !frz , 
covering the real property commonly known as !tit. C-a a ac m A cA-~ri ye 

) 

.:S+ec \ ~ n_,;, , \6 c.S'"' ·, o-- o1.9Lt7o 
the undersigned Buyer and Seller hereby agree to the following: 

~ ' ~ :f!tis. c ' &+ "r:r e ' 3cd , 'i Gv.a .. e;~, · · 5 ::Ia me s f:S.-

~.:;= ~ 7 .:z.:::;.J,§; ;::• ;:;:~~~u:~ ~:::::~ ;£.;::;=:~ .. ~ ::;::.::::;: .: .. ~: 
. Gf a' &cnzha.us dz. cppsa•W ss• I :L, ..... g4a ·d=~~· 

~~~ $:Her, Qr <e \lers Ayr& =hsll ~'P''·,t:\ts enHm ff}RtJi->T 

Mo~H;y J)Efo.s ri ot Ttl)? o\yMa llomd l>o\lor$ ('tp,soo) \n g,n 

I;".:Sc:-eow AttoutJT -h coobem uJdb -tf,c R!f•\A.\;ans of:+be 
v,~,n\A 42eo.\ Cs\,;h_ <'omm~\on anJ l:r,. mo.nfoine:l undec C\J~' 
n+ :r,.,., \&.-$ IDacKehOj L "A occautt -k:udee. w·&;" -f.our Ct) 

~~;;~:-~~±te;::Z:~ 
~~-~~d~ 

"'~ ~: Se\\er :;.k\\ de.\~"u" ~o;l a .. d moc\!e-1.¢\., _,.rsl.!! ..!- S;rt\\e"""'= 
.:Dt~-Ms; -r~ '>< q,nc\,.,sbrd b,r o.ll.=pAchL\ 4imt Gen~e IJh'de is a. I iCPrJSed r:=::-::;::1::::4 :2:Xs ~9·,., \o.-"';~ 

lj 

The herein agreement, upon Its execution by both parties, Is herewith made an 

Integral part of the aforementioned Agreement of Sale. 
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Bllll 
tmnDfl§iMtifflii¢1 GENERAL ADDENDUM 

In reference to the Agreement of Sale between Genc
5

e (J h, +e 
and <lyxr±h; a Gf"'+rho.m -
the Buyer. and, (),nne.m~:o... Cla r'V"co-1io"' , and Seller. 

----------------' dated . tv\ Afl" b Jc..f lq'1(o , 
covering the real property commonly known as \\at Oonnc ynA,cdri ve 

) 

9-e.,-\;nS ., \b~·,n;o.. 01.~\10 
the undersigned Buyer and Seller hereby agree to the following: 

:C-\e, c.,·. 5e\\e'l" ;shg\\ nett re,.,rc:ruahosec h nsake o.n~ lmo «pp\;eo--hons 

or MndL}cl= any &4i.ne:..s resd;n!js c..Jbo+snc::lec re \o±e,c!, -\p :.:Jbs 4f1"ru 

a)l!d c avt .\; nos ,.c ..\h.$ c.mka s;;\- d wr"· n!J--"'· '1» r i ad. rbm Pla, '', rq !la 

-b, :ri,ne?, \9$la. <'Dvc',hs c;aid mcio-l o,J onlw d!.jrins :roid·rer:icd 
' -::J v- 1 J J r 1 

{"crho~c ·,s ex pcesslj a.\eastd £:om any o,d qJ l ±1cne obl;~afions 
an J dpAcH sne::. :tt,+e d e. ,\'-\b\n '=\JO;,s c.on:\ro g, 

~·· 

,;'' 

The herein agreement, upon Its execution by both parties. Is herewith made an 

Integral part of the aforementioned Agreement of Sale. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF LOUDOUN COUNTY 

GEORGE WHITE, ) 
CYNTHIA WHITE, ~ ~., ) 

) 
Plaintiffs, ) 

) 
v. ) CH. 10629 

) 
THE CONND1ARA CORPORATION 1 ) 

) 
Defendant. ) 

PLEA IN BAR 

COMES NOW the Defendant, by it's counsel undersigned, and 

files this Plea in Bar of further prosecution of this cause by the 

Plaintiff and states as follows: 

1. Paragraph 15(b) of the contract between the parties 

constitutes Plaintiff's sole remedy under the contract. See 

Exhibit "A" hereto. 

2. Plaintiff's allegations of fraud are insufficient as a 

matter of law to allow the Plaintiff to qo beyond the written 

terms of this agreement. 

Kell R. Dennis 
LIG T & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

1215/12/ncy 
1/19/87(1) 

-1-

Respectfully submitted, 

THE CONNEMARA CORPORATION 
By Counsel 
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CERTIFICATE OF DELIVERY 

I hereby certify that a true copy of the foregoing was mailed 
first-class postage prepaid to James Pinkowski, 4020 University 
Drive, Suite 200, Fairfax, Virginia 22030 thi 19th day of 
January, 1987. 

1215/12/ncy 
1 I 19/87 ( 1) 

-2-
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TWENTIETH JUDICIAL CIRCUIT 

OF VIRGINIA 

RAYNER v. SNEAD, .JUDGE RETIRED 

CARLETON PENN, .JUOGE RETI,.CO 

THOMAS 0. HORNE, .JUDGE 

PosT OP'JPICE Box 727 

LEESBURG, VIRGINIA 22075 

WII.I.IAM SHORE ROSCRT80N, .Juooc 

PosT OP',.IC& Box aas 
WARRENTON, VIRGINIA 2218e 

FAUOUIER0 LOUDOUN ANO 

RAPPAHANNOCK COUNTIES 

.JAM ca H. CHAM a 1.1 H, .J u o o c 

PosT o,.,.,cc Box 123 

LEESBURG, VIRGINIA 2207S 

James E. Pinkowski, Esq. 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 

Kelty R. Dennis, Esq. 
6849 Old Dominion Drive 
Suite 410 
McLean, Virginia 22106 

25 June 1987 

Re: White v. The Connemara Corporation 
In Chancery No. 10629 

Gentlemen: 

The plaintiffs have filed a Bill of Complaint against 
the defendant for specific performance of a real estate 
sales agreement dated March 14, 1986, or, in the alternative, 
for damages for fraud related to the agreement and damages 
for breach of the agreement. The defendant has filed 
a Plea in Bar alleging that Paragraph 15 (b) of the agreement 
constitutes the plaintiff's sole remedy (terminate the 
contract and receive a refund of all funds paid by them 
to the defendant seller as liquidated damages) and that 
the allegations of fraud are insufficient as a matter 
of law to allow the plaintiffs "to go beyond the written 
terms of the agreement." 
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After consideration of the argument of counsel on 
June 5, 1987, the authorities cited by counsel and the 
transcript of a hearing before Judge Hancock of the Circiut 
Court of Fairafx County on May 22, 1987, in two cases 
involving similar contract provisions, I am of the opinion 
that the Plea in Bar must be sustained. 

The plaintiffs argue that Paragraph 15 (b) of the 
agreement is unconscionable because the only remedy it 
affords them in the event of a breach of the agreement 
by the defendant is the return of the plaintiff's own 
money. While I agree not only that the remedy involves 
the return of the plaintiff's own money, but also that 
the default provisions are very harsh, I feel that three 
other considerations are stronger and more compelling 
in this case. 

First, just as Courts do not measure the adequacy 
of consideration, I do not feel they should judge the 
adequacy of the remedy. I don't think anyone would deny 
that a person can bargain away his rights. There would 
be some measure of consideration to be given if a purchaser 
had contracted away att his remedies whatsoever, but 
that is not the situation in the instant case. 

Second, the plaintiffs do have a remedy, as limited 
and harsh as it may be. They can terminate the contract 
and be relieved of any liability under it. Rescission 
is certainly a recognizable remedy for breach of contract. 

Third, the plaintiffs still may have a tort cause 
of action against the defendant. In this regard, I feet 
that Count II of the Bill of Complaint does not set forth 
a separate cause of action for fraud against the defendant, 
but merely tries to make a breach of contract claim sound 
like a tort claim. 

Let Mr. Dennis prepare the appropriate decree sustaining 
the Plea in Bar and dismissing this cause. 

Very~: yours, 

James H. Chamblin 

JHC/aea 
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COPY FURNISHED ~ 

V I R G I N I A : CLlENT 1 -~~- eB-

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

GEORGE AND CYNTHIA WHITE, 

Complainants, 

v. 

THE CONNEMARA CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DECREE 

CHANCERY NO. 10629 

THIS CAUSE came to be heard by conference call with Judge 

Chamblin, Counsel for the Defendant, and Counsel for the Complain­

ants on November 25, 1987, at 2:00p.m., upon the motion of the 

Complainants, by their Counsel, James Pinkowski, to rule on the 

Defendant's Plea in Bar and Demurrer. 

IT APPEARING TO THIS COURT, upon argument of counsel for all 

parties and pleadings filed, that the Plea in Bar and the Demurrer 

should be granted ar.d that this Cause should be dismissed with 

prejudice. It i~ therefore 

ADJUDGED, ORDERED AND DECREED that the Defendant's Plea in Bar 

and the Demurrer are sustained and it is further 

ADJUDGED, ORDERED AND DECREED that this Cause is dismissed with 

prejudice.,-------~~~~~~~~ 
flh s~~ 11J:- :N~Eo . 

21102/21/ncy 
12/02/87(2) 

-1-
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+I 
Entered this ~ day 

WE 'ASK FOR THIS: 

J n E. Harriso 
Sandra I •. Hughe 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

SEEN AND OBJECTED TO: 

~ \ 

<>:~~ c tY ~~~ 
James E. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703)385-0060 
Counsel for Complainants 

21102/21/ncy 
12/02/87(1) 

-2-



LAW OmCES 
j..uml E. PINKOWSKI 

40ZO l.'SMllSnY DRIVE 
SUt'l'! 100 

PAWAX. VA. 12050 

(70J) JSS 0060 

I 
~~~V % I G I N I A 

II IN THB CIRCUIT COURT 01' LOUDOUN COUHTY 

~ ~ 
!GEORGB and CYNTHIA WHITB 

7316 Dartford Drive, #2 
McLean, Virginia 22102 

Plaintiffs 

v. Chancery No. 10629 

THE CONNEMARA CORPORATION 
·7345 McWhorter Place 
1 Suite 100 
Annandale, Virginia 22003 . 

:' 

; . 

SER.VB: 
Kerry M. Reilly 
7345 McWhorter Place 
Suite 100 
Annandale, Virginia 

22003 
Registered Agent 

Defendant 

: 

. . 

. • . . 
: . . . . . . 
. . 

AMBNDBD BILL OP COMPLAINT 

To the Honorable Judges of said Court: 

Your Plaintiffs respectfully represent as follows: 

1. That George and Cynthia. White 

.. Plaintiffs") are husband and wife, who reside at 

Drive, 12, McLean, Virginia 22102. 
I, 

I ·2. The Defendant, The Connemara Corporation, (hereinafter 

:"Defendant .. ) is a corporation incorporated under the laws of the 
' 

.;·state of Virginia, which has ita principal place of business at 

7345 McWhorter Place, Suite 100, Annandale, Virginia, 22003, and 

::Which at all 

lLonstructing 

relevant time thereto has been in the business of 

!' 

1: 
new homes in Loudoun County, Virginia. ... 

561 
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3. That on the 14th day of March, 1986, the Plaintiffs 
; 

entered into a written new home sale• agreement with the 

Defendant to purchase a certain parcel of real property and the 

improvements thereon described as follows, to wit: 

Lot 7, Block 1, Section 1, Connemara Subdivision, being 
situated in Loudoun County, Virginia, together with a 
single family house thereon generally known as the 
Cedarwood Model located at 114 Connemara Drive, 
Sterling, Virginia, 22170. 

A copy of said agreement is attached hereto, made part hereof, 

and marked as Exhibit "A." 

4. That under the terms of said agreement, the Plaintiffs 

agreed to pay, as consideration, the sum of $142,450.00 and that 

the Defendant agreed to erect upon the said parcel of real 

property a house generally known as the Cedarwood Model. 

5. As an inducement to Plaintiffs to enter into a sales 

agreement, the Defendant furnished to the Plaintiffs certain 

promotional material (marked Exhibit "B") which showed two types 

of houses more generally known as the Cedarwood Model. The 

Plaintiffs were informed that the house that would be built for 

them pursuant to the sales agreement would resemble that house 

shown as Elevation No. 1 in the promotional material, having a 

completely brick front exterior. 

6. As a further inducement to enter into the said sales 

• agreement, the Defendant represented in the sales agreement that 

L&.WufflCES 

J.WES E. PL-...KOWSKJ 

.WlO L~.:-.nsnY DRIVE 

FAW.~. VA. 22010 

562 

the Cedarwood Model house would be constructed on the property 

.substantially in accordance with the plans and specifications on 
. i 
; . 
file with the County of Loudoun at tbe time of the sale •. Those ... 



LAW OFFICES 

).\.\Cf.S E. Pt!-OKOWSKl 

.W20 UN I\ UStTY DRIVE 

sun !oo 
fAIJlfAX. VA UO}O 

(703) 31i~ 0060 

plans (marked Exhibit "en) showed the front exterior of the 

Cedarwood Model house would be constructed entirely of brick. 

7. The Defendant knew or should have known, that the 

representations that the Cedarwood Model house with a completely 

brick front exterior was a material·fact to be relied upon by the 

Plaintiffs in making a decision on whether to·enter into the said 

sales agreement. 

8. To their detriment, the Plaintiff relied upon the 

aforesaid misrepresentations and entered into the sales agreement 

to purchase a Cedarwood Model house for the sum of $142,450.00 

and tendered a $2,500.00 earnest money deposit to the Defendant. 

9. The actual house constructed by the Defendant varied 

substantially from what was represented to the Plaintiffs at the 

time of sale. Instead of an all brick front exterior, the house 

constructed had aluminum siding on the exterior of the front 

elevation above the entrance and porch. 

• 

10. In a timely fashion, the Plaintiffs informed the 

Defendant of their objection to the change in the construction of 

the house and sought to have the deficiency corrected during 

construction. However, the Defendant refused to correct the 

deficiency and continued construction of the house. 

11. As a result thereof, the Cedarwood Model house that was 

constructed by the Defendant was of lower value and varied 

substantially in appearance than the house which was represented 

to the Plaintiffs at the time of execution of the sales 

·agreement. 
~ ! 

3 
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)A.'\CES E. PINKOWSKI 

4020 UNIVERSilY DRIVE 

surn :oo 
FAlifAX. VA. 220JO 

(701) )at\ 0060 

ll. As a further result thereof, the Defendant has refused 

to convey fee simple title for the aforementioned property to 

Plaintiffs, and Defendant has elected to void the contract of 

sale with Plaintiff. 

13. The Plaintiffs have suffered monetary damages from 

Defendant's refusal to construct and convey the house represented 

to them by the Defendant's sales promotional material as an 

inducement to enter the contract to purchase said property from 

Defendant. 

14. The Plaintiffs have suffered monetary damages from 

• 

Defendant's refusal to construct and convey the house represented 

to them in the sales agreement dated March 14, 1986, and the 

plans and specifications filed with Loudoun County for the 

aforesaid property. 

15. Due to all the foregoing, the Plaintiffs have 

experienced substantial monetary injury and have suffered a great 

deal of aggravation and inconvenience. 

WHEREFORE, your Plaintiffs pray that this Court award 

damages to the Plaintiffs which have resulted from the fraudulent 

misrepresentations made by the Defendant: award reasonable 

attorney's fees and costs for the institution and prosecution of 

this litigation: award punitive damages in the amount of three 

times the amount of actual damaqes, and grant such other and 

further relief as may be deemed appropriate and as equity might 

require. 

4 
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L'\~· .:rr!CES 

)A.M£5 E P!~KO~'SKI 
4020 lJII,il\ "'USITY DRIVE 

sun ~oo 
fAIRFA .. "<. ', :\ Z~OlO 

George and Cynthia White 
By Counsel 

' ~C.r~ 
James E. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Viroinia 22030 
(703) 385-0060 

CBRTIPICA1B Of SB&yiCB 

I hereby certify that a true 
forego;~g fimended Bill of Complaint waa 
this ~~~day of September, 1987 to 
Light & Harrison, P.C., P.O. Box 6625, 
Counsel for Defendant. 

and correct copy of the 
mailed, postage prepaid, 

Kelly R. Dennis, Esquire, 
McLean, Virginia 22106, 

\ 

James B. Pinkowski 

5 
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V I R G I N I A : 

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

GEORGE AND CYNTHIA WHITE, 

Complainants, 

v. 

THE CONNEMARA CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEMURRER 

CHANCERY NO. 10629 

. COMES NOW, the Defendant, The Connemara Corporation, by 

counsel, and demurrers to the Amended Bill of Complaint on the 

following grounds: 

1. The Amended Bill of Complaint fails to state a claim upon 

which relief can be granted against the Defendant. 

2. The allegation set forth in the Amended Bill of Complaint 

are almost identical to those set forth in Count II of the Bill of 

Complaint and Judge James H. Chamblin in a letter opinion, dated 

June 25, 1987 stated "Third, the Complainants still may have a tort 

cause of action against the Defendant. In this regard, I feel that 

Count II of the Bill of Complaint does not set forth a separate 

cause of action for fraud against the Defendant, but merely tries to 

make a breach of contract claim sound like a tort claim". The 

Amended Bill of Complaint appears to be Count II of the Bill of 

Complaint retyped almost verbatim. In support of this see ~he. 

comparison of paragraphs of the Amended Bill of Complaint to the 

paragraphs of ·the Bill of Complaint, which is attached hereto and 

made a part hereof as Exhibit "A". 

The Amended Bill of Complaint has not been changed 

21102/21/ncy 
10/09/87(3) 

-1-
566 



substantially to allege sufficient allegations as a matter of law to 
, 

allow the Complainant to go beyond the written terms of the 

agreement or to be maintained as a separate cause of action. The 

Amended Bill of Complaint remains as previously labelled by Judge 

Chamblin, not sufficient as a separate cause of action for fraud 

against the Defendant, but merely a breach of contract claim that 

sounds like a tort. 

This Demurrer should be sustained on the same grounds set forth 

in Judge Chamblin's letter opinion on the Plea In Bar to the Bill of 

Co~plaint. 

WHEREFORE, The Connemara Corporation requests that this action 

be dismissed as to it and that it be awarded its costs expended 

herein. 

hn E. Harris n 
Jack L. Wuerker 
Sandra L. Hughes 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

Respectfully submitted, 

THE CONNEMARA CORPORATION 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify the foregoing document was mailed, first­
class, postage prepaid, to James Pinkowski, Esq.nA020 University 
Drive, Suite 200, Fairfax, Virginia 22030~ this ~day of October, 
1987. ._/Jj 

- ',Jr.~ d eN~)_.; J--
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EXHIBIT "A" 

COMPARISON OF PARAGRAGHS OF AMENDED BILL OF COMPLAINT 
AND BILL OF COMPLAINT IN ~ v. !fi! CONNEMARA CORPORATION 

... · 
AMENDED BILL OF COMPLAINT 

1. ~·~ Oeo~ge ant Cratbia. Ybite Cbe~elDafte~. 

··tlalDtiffa•) •~• buabaD4 &D4 wife, who ~eai4e at 7311 Dartro~4 

.~~lYe, 12, McLea~, Vl~glale 22102. 

BILL OF COMPLAINT 

1. That George ancl CJDthla White Cherelnaftez-

••lalntlffa•) have enterecl into a Dew boae aalea agreeme~t for 

the purchaae of a new elngle faai17 houae at 11C Conneaara Drive, 

Sterling, Virginia. 

*PARAGRAPHS ARE VERY SIMILIAR 

AMENDED BILL OF COMPLAINT 
·2. ~. DefeDci&Dt, ~· CoDDaaara CorporatioD, (hereinafter 

•oefeaclaat•) l• a corporatloD iacorporatecl uncle~ tbe lawa of the 

Jtate of Vl~glala, wblcb baa Ita priaclpal place of buaiaaaa at 

73C5 HcVbort•~ tlace, Suite 1oo, IDAaDclale, VlrtiDia~ 22003, &Del. 

~hicb·&t all ~elev&Dt tlae thereto baa ~ID lD tbe bUiiDIII Of 

eoDatructlDt Daw bo••• ID Loucloun Couatr, Vl~glDla. 

BILL OF COMPLAUJT 
2. The Defendant, The Connemara Corporation, (hereinafter 

"Defendant") ia a corporation incorporated under the laws of the 

St~t• of Virginia, which haa ita principal place of buaineaa at 

7JCS McWhorter tlace, Suite 100, Annandale, Virginia, 22003, and 

vhich at all relevant ti~e thereto bas been in the business of 

constructing nev homes in Loudoun County, Virginia. 

*PARAGRAPHS ARE IDENTICAL 

I 

1 

• I 

i 

, ; 
l 
I 
I 
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AMENDED BILL OF COMPLAINT 

•• That under the term• of aaid aoreeaeDt, tbe rlaiDtlffa 

agreed to pay. aa con•ideratloD, the aua of 11t3,t50.00 aDd that 

the Defendant agreed to erect upoD the aald parcel of real 

property a houae goaerally knovD aa tbe Cedarwood Model. 

BILL OF COMPLAINT 

5. That under the term• of eai4 agreemeDt, the Plaintiff• 

agreed to pay, ae conaideratioD, the aua of S1t2,t50.~0 an~ that 

the Defendant agreed to deliver good and aarketable title to the 

•aid real property at the time of settlement. 

+ 
BILL OF COMPLAINT 

C. That under the term• of said agreement. the Defendant 

also aoreed to erect upon the aaid parQel of r•al propert7 a 

bouse genera117 known aa the Cedarwood Model. 

*PARAGRAPHS ARE SIMILAR 

AMENDED BILL OF COMPLAINT 
5. AI an inducement to flalDtiffa to enter into a aalea 

agreemeat. the DefeDdant furDilhed to tbe rlaiDtlffa certain 

promotional material (marked IXhibit •a•) wblcb ahowed two t7Pea 

of houses more geDerally known aa tbe Cedarwood Model. The 

Plaintiff• vere iDformed that the bouae that would be built for 

thea pursuant to the aale1 aoreeaeDt would reaeable that bouae 

•hovu aa Blevation No. 1 iD tbe proaotional aaterlal, bavlDg a 

completely brick froDt exteri~r •. 

BILL OF COIWLAINT 
13. AI an inducement to enter into a aalea agreement, the 

Defendant furni•hed to the PlalDtiffl certain aforeeaid · 
\ 

promotional material (marked Exhibit •a•) vhich showed tvo type• 

of houses aore oenerally known •• the Cedarwood Model. The 

Plaintiff• were informed that the bouse that would be built for 

theM pursuant to the sales aoreement vould resemble that house 

shown as Elevation No. 1 in the promotrona! material, havino a 
, , 

eo~pletely briek front exterior. 

*PARAGRAPHS ARE IDENTlCA~ 

I J 
! . 



AME!'1DED BILL OF C\J~PLA INT 

3. That oo tbe 14tb day of March, 1916, the Plaintiff• 

entered into a writtea new bome ••lea agreement witb tbe 

DefendaDt to purcha•e a certain parcel of real property an4 tbe 

improvements thereon described •• follow•, to wit: 

Lot 7, Block 1, Section 1, Connemara Subdivi•ion, being 
•ituated in Loudoun County, Virginia, together witb a 
single family hou•e thereon generally known aa the 
Cedarwood Hodel located at 114 Connemara Drive, 
Sterling, Virginia, 22170. 

A copy of said agreement ia attached hereto, made part bereof, 

and marked as Bxbibit •A.• 

BILL OF COMPLAINT 

4. That on the 14th day of March, 1986, the Plaintiffs 

en:ared into a written new home sales agreement with the 

De!~ndant to purchase a certai~ parcel of real property and the 

i~provements thereon described as followa,,to wit: 

Lot 7, Block 1, Section 1, Connemara Subdivision, being 
situated in Loudoun County, Virginia, together with a 
single family house thereon generally known as the 
Cedarwood Hodel located at · 114 Connemara Drive, 
Sterling, Virginia, 2~170. 

A copy of said agreement is attached hereto, made part hereof, 

and marked as Exhibit "A." 

*PARAGRAPHS ARE IDENTICAL 

I 

f I 
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AMENDED ~LL OF COMPLAINT 

6. Aa a further in4uceaent to enter 

agreement, tha Defandaat repreaente4 iD the 

into the'aai4 aa1ea 

aa1•• aareeaent that 

the Cedarwood Mo4el bouae wou14 be conatructe4 oa the propert~ 

aubatantia117 iD accordance with the plea•. aa4 •peclClcatlon• oa 

file witb tba Count7 of LoudoUD at the ti .. of the aale. ~oae 

plan• Caarke4 lxhibit •c•) •howe4 the front exterior of the 

Ca4arwoo4 Modal hou•e wou14 be constructed entirely of brick. 

BILL OF COMPLAINT 

lt. As a further inducement to enter into the aaid sales 

agreement, the Defendant represented in tha •ales agreemen~ that 

the Cedarwood Model bouse would be constructed on the property 

substantially in accordance with the plans and specifications on 

file with the County of Loudoun at the time of the sale. Those 

plans (marked Exhibit "C") showed the ~ront exterior of the 

Ced~rwood Hodel house would be constructed entirely of brick. 

Exhibit "C. •• 
''rPAP~GRAPHS ARE IDENTICAL 

A!-:E!'\DED BILL OF COZ.tPALU!T 

·1. Tne DetendaD~ knew or ehould have known, that tbe 

representations that the Ce~arwood Model houae vitb a completely 

brick front exterior was a material fact to be relied upon by tha 

Plaintiffs in makino a decision on vhe~her to enter into tba said 

sales agreement. 

B: :.:. c.;r CO:·:!·tn :.:::· 

1~. The Defendant knew or' should have known, that the 

representations that tbe Cedarwood Hodel bouse with a completely 

brick front exterior vas a material fact to be relied upon bY. the 

Plaintiffs in makino a deciaion on whether to enter into the sald 

sales agreer:tent. . .,. 
~·:rAP..AC:f',.:,!'ttS ARE IDE~·:TICAt. ,. 

I 

l 

·' 
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AMENDED BILL OF l tPLAINT 

a. To their 4etriaent, the Plaintiff re1le4 upon the 

a£oreaa14 aiarepreaeatationa aDd e~tere4 lata the 1a11a agreemeDt 

to purchaae a Cedarwood Mo4e1 bouae lor the aua of 11&2,&50.00 

an4 tendered a S2,500.00 earneat aone~ 4epoait to the Defendant. 

BILL OF COMPLAINT 

16. To their detriment, the tlaintiff reli'd . upon t~e 

aforeaai4 aiarepreaentatlon• 'n4 entered lnt~ the aalea' agreement ·.' . 
to purchase a Cedarwood Model bouse for the aua of $1&2,&50.00 

and tendered a S2,500.00 earneat aoner 4epoalt to the Defendant • • 

*PARAGRAPHS ARE IDENTICAL 

AMENDED BILL OF COMPLAINT 
9. The actual houae conatructed br the Defendant varied 

' aubstaatially from what ••• repreaented to the tlaintiffa at the 

tim• of aale. Instead of an all brick front exterior, tha houae 

conatructed bad aluminum llding on ·the exterior of the front 

elevatioa above the entrance and porcb. 

BILL OF COMPLAINT 

17. The actual bouse constructed by the Defendant varied 

aubstantially froa what vaa repreaented to the tlaintlf.fa at the 

time of aale. Inatead of an all brick front exterior, the house 

constructed had aluminum· aiding on the exterior of the front 

elevation above the entrance and porch. 

,'"PARAGRAPHS ARE IDENTICAL 

I I 

-

,. 
I 
i 
i 
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10. ID a tlr '·J talbioa, tue •~••u ... •·· 
Defendant of their objection to the cbaDGe lD tbe·con•tructlon of 

~he house and •ought to have tbe 4e!lclenc~ corrected during 

eonatruction. However, the Defendant re!ule4 to cor~ect the 

deficiency and contlnue4 con•tructlon ot tbe hou•e. 

BILL OF COMPLAINT 

18. In a timel7 fa•hlon, the Plaintiff• informed the 

Defendant of their objection to the change in the con•truction of 

the bou•e and •ought to have the deficiency corrected during 

con•truction. However, the Defendant refu••4 to correct the 

deficiency and continued construction of the bou•e. 

*PARAGRAPHS ARE IDENTICAL 

BILL OF COMPLAINT 
:· 

10. Upon learning ~f · this change, the Plaintiffs, in a 

timely fashion, communicated their objection• to the c~ange in 

the construction of the house, directly to the Defendant and 

sou9ht to have the problem corrected during construction by the 

installation of brick on the front elevation above the entrance 

and porch. 

BILL OF COl-!Pl.AINT 

11. However. the Defendant refused to correct the problem 

and refused to construct the Cedarwood Hodel house in accordance 

with the repre•entationa made to Plaintiffs and in accordance 

wi!h the plans submitted to the County of Loudoun at 

the sale. 

~·:PARAGRAPHS ARE S U!lLAR 

~=~ ;Tit • 

,. ,• 

I 

the time of 

;: :. 
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AMENDED BILL OF COMF. . INT 

11. AI a reault thereof, the Cedarwood Ho4el bou•e that wa• 

conatructe4 by the Defendant wa1 of lower value an4 var1e4 

aubatantially in 
~ 

appearance tb&D the hou1e which wa1 repreaented 

to the at the ti•• of executioD of the •ale a . 

BILL OF COl'.PLAINT 

19. AI a reault thereof, the Cedarwood Hodel bouse that was 

constructed by the Defendant was of lower value and varied 

aubatantially in appearance than the bou•e which wa• represented 

to the Plaintiffa at the time of execution of the sales 
' 

agreement. 

*PARAGRAPHS ARE IDENTICAL 

Al-tE~DED BILL OF COI-~PLAINT 

12. Aa a further reault thereof, the Defendant baa refuaed 

to convey fee simple title for the aforementioned property to 

Plaintiffs. and Defendant has elected to void the contract of 

sale with Plaintiff. 

~·~~:o CORRESro::DI~:c rAP.AC:P.APH 

I 
.• 

'7 

·. 
! 
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AMENDED BlLL OF C ~PLAINT 

ll. The Plaintiff• bave auffered monetary damagea from 

Defendant'• refusal to conatruct and convey the houae repreaeate4 

to theM by the Defendant•• aalea promotional material •• an 

inducement to enter the contract to purcbaae aai4 property froa 

Defendant. 

Al-1E~DED BILL OF COt-!PLAI~T 

14. The Plaintiff• have auffered monetary damaoea from 

Defendant's refusal to conatruct and convey the houae repreaented 

to them in the sales agreement dated Karch 14, 1986, and the 

plans and specifications filed with Loudoun County for the 

aforesaid property. 

~·:r;..R.;C:r..A!':-!5 A~E SI::ILnR 

.· .· 

.. :.·. 



AMENDED BILL OF COt AINT 

15. Due to all tbe foregoing. tbe Plaintiff• have 

experienced aubatantial monetar7 injur7 and have auffere4 a great 

deal of aggravation and inconvenience. 

BILL OF C0t1PLAINT 
lO. Due to all the foregoing. the Plaintiffs have 

experienced substantial monetary injury and have auffered a great 

deal of aggravation and inconvenience. 

*PARAGRAPHS ARE IDENTICAL 

AMENDED BILL OF COHPLAUJT 

WHBRBFORI, your Plaintiffs praJ that thia Court award 

damaQes to the Plaintiff• vbicb bave.reaulted froa tbe fraudulent 

misrepresentations made by the Defendant: award reasonable 

attorney's fees and costa for tbe institution and prosecution of 

this litigation: award punitive damagea in tbe amount of three 

times the amount of actual damages. and grant aucb other and 

further relief as may be deemed appropriate and aa equity aigbt 

require. 

BILL OF CO!-:Pl.n!:\T 

W'nEREFORB. your Plaintiffs pray that this Court award 
damages to the Plaintiff• hi 

w. ch have resulted from the fraudulent 
misrepresentation 

... 
made by the Defendant: award reasonable 

attorney's fees 
and costs for the institution , 

and Pro~~cut1on of 
this litigation: award punitive damages in the amount of threa times the 

amount of actual damagea, and grant such other and 
further relief as may be deemed 

appropriate and as equity might 
rw:quire. 

,• 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

GEORGE AND CYNTHIA WHITE, 

Complainants, 

v. 

THE CONNEMARA CORPORATION 1 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CHANCERY NO. 10629 

PLEA IN BAR 

. COMES NOW, the Defendant, by counsel, and files this Plea In 

Bar a further prosecution of this cause by the Complainants and 

states as follows: 

1. Complainants' allegations of fraud in the Amended Bill of 

Complaint are almost identical to Count II of the Bill of Complaint. 

In evidence of this, see the comparison of the applicable paragraphs 

of the Bill of Complaint and the Amended Bill of Complaint attached 

hereto and made a part hereof as Exhibit "A". Judge Chamblin stated 

in his letter opinion " • • • I feel that Count II of the Bill of 

Complaint does not set forth a separate cause of action for fraud 

against the Defendant, but merely tries to make a breach of contract 

claim sound like a tort claim. In support of this see Judge 

Chamblin's letter opinion, dated June 25, 1987 attached hereto and 

made a part hereof as Exhibit "B". Given that the Amended Bill of 

Complaint is so similar to Count II of the Bill of Co~lai~,~he 
C'"'J e.g 

....,-$ ~ 
Amended Bill of Complaint does not set forth a separa e a~p@9de~ 

--o ~ 
~£·- ~ -

cal:lse of action for fraud and is insufficient as a rna tei2cff ha\-1 (to 
~·~·- CD rn 

21102/21/ncy 
10/09/87 (3) 

-1-
ca •• 
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allow the Complainants to go beyond the written terms of this 

agreement. 

2. Paragraph 1S(b) of the Contract between the parties 

constitutes Complainants' sole remedy under the Contract. In 

support of this see the Contract Exhibit "B" attached hereto and 

made a part hereof as Exhibit •c•. 

3. The Complainants have elected to exercise their sole 

remedy under the Contract and have requested this Court to return 

their $2,500.00 deposit under the Contract, as evidenced by the 

Decr~e entered by this Court, dated September 8, 1987, and, 

therefore, the Complainants are estopped from reques~ing any further 

relief from this Court. If the Complainants wanted to preserve a 

cause of action for fraudulent misrepresentation, they should have 

foregone exercising any rights under the Contract and claim the 

deposit as actual damages as a result of the fraudulent 

misrepresentation. 

WHEREFORE, the Defendant respectfully requests that the Amended 

Bill of Complaint be dismissed against it and that it be awarded its 

expenses incurred in this action. 

E. Harrison 
Jack L. Wuerker 
Sandra L. Hughes 
LIGHT & HARRISON, P.C. 
6849_0ld Dominion Drive 
Suite 410 
P. o. B-ox 6625 
McLean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

578 
21102/21/ncy 
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Respectfully submitted, 

THE CONNEMARA CORPORATION 
By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify the foregoing document was mailed, first­
class, postage prepaid, to James Pinkowski, Esq.~A020 University 
Drive, Suite 200, Fairfax, Virginia 22030, this ~day of October, 
1987. 

21102/21/ncy 
10/09/87 (3) 
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EXHIBIT "A" 

COMPARISON OF PARAGRAGHS OF AMENDED BILL OF COMPLAINT 
AND BILL OF COMPLAINT IN !H!!i v. !fi! CONNEMARA CORPORATION 

... · 

AMENDED BILL OF COMPLAINT 
1. ~at Geo~ge aad CJDtbl•· Wblte Cherelaalte~. , 

~•lalatlfta•) a~e huabaaa aa4 wife, wbo rea14e at 7311 Dartlort 

~rl•e, 12, KcLeaa, Vlrglala 22102. 

BILL OF COMPLAINT 

1. That George an4 CJDtbia White (hereinafter 

•rtaiatiffa•) have entered lnto a aew home aalea agreemeqt for 

the purchaae of a new ainol• laai17 bouae at 11& Connemara Drlve, 

Sterling, Virginia. 

*PARAGRAPHS ARE VERY SIMILIAR 

AMENDED BILL OF COMPLAINT 
·2. ~e Delea4aat, !be CoDDeaara Corporatioa, (herelaafter 

•oefea4aat•) la a corporatloD laeorporate4 under tbe 1••• of tbe 

•tate of Vi~glala, wbleb baa lta prlaelpal place of buaia••• at 

13&5 McVbort'r •lace, Suite lOO, ADDaa4a1e, Vlrolala; 22003, aa4, 

~bleb at all relav&Dt tlae thereto baa ~ea la tbe bualaeaa of 

eoaatruetiDI Dew boaea la Lou4oua CoUDtJ, Vlrglala. 

BILL OF COMPLAINT 
2. The Defendant, The Connemara Corporation, (hereinafter 

"Defendant") ia a corporation incorporated under the lawa of the 

Sttte of Virginia, which baa ~ta principal place of buaineaa at 

13'~ McWhorter Place, su1te.100, Annandale; Virginia, 22003, an4 

which at all relevant time thereto hat been in the business of 

constructing new holles in Loudoun County.- Virginia. 

*PARAGRAPHS ARE IDENTICAL 

I 
l 

.1 
D. •• 

i . I 

I , 
I 
! 
; 
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AMENDED BILL OF COMPLAINT 

•· That under the taraa of aald aoraeaaDt, tbe Plaintiff• 

agreed to pay, •• eonai4eratloD, the aua of t1•2,t50.00 aDd that 

the Defendant agreed to erect upoft the aald parcel of real 

property a houae geDara11y knovD aa the Cedarwood Model. 

BILL OF COMPLAINT 
.. 

5. That under the taraa of aald agreemeDt, the Plaintiff• 

agreed to pay, •• coDaideratioD, the aua of S1t2,t50.90 an~ that 

the Defendant agreed to deliver good aDd aarketab1e title to the 

aaid real property at the time of aettlement. I 

+ 
BILL OF COMPLAINT 

'· That under the term• of said agreement, the Defendant 

also agreed to erect upon the said parc:el of real propert~ a 

house generall~ known aa the Cedarwood Hodel. 

*PARAGRAPHS ARE SIMILAR 

AMENDED BILL OF COMPLAINT 
5. Aa aD laduceaeDt to P1&1Dt1ffa to eDter lDto a aalea 

agreement, the Defendant furnlabed to the flalDtlffa certaiD 

promotional material (marked Bxbibit •a•) which ahowed two trPea 

of bouaea aore geDerally known aa the Cedarwood Model. The 

PlaiDtiffa were informed that the houae that would be built for 

thea purauant to the aalea agreeaaDt would reaeable that houae 

aboWD aa BlevatioD No. 1 lD the proaotlonal aaterlal, baviag a 

completely brick froDt exterl~r •. 

BILL OF COt!PLAINT 
13. Aa an inducement to enter into a aalea agreement, the 

Defendant furniahed to the Plaintiff• certain aforeaaid · 
\ 

promotional material (marked Exhibit •a•) vhieb aboved two typea 

of houses more oenerally known aa the Cedarwood Hodel. The 

Plaintiffs were informed that the house that would be built for 

thu~ pursuant to the sales agreement would resemble that house 

shown aa Elevation No. 1 in the promottona! material, having a 

eo~pletely brick front exterior. 

*PARAGRAPHS ARE IDENTICA~ 

I .. 
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AMENDED BILL OF CO~PLAINT 

3. That on tbe 1ttb day ot March, 1916, the Plaintiff• 

entered into a writtea new home ealaa agreement witb tbe 

Defendant to purchaae a certaia parcel of real property and tba 

improvements thereon deacribe4 a• follow•, to wit: 

Lot 7, Block 1, Section 1, Conneeara Subdivlalon, being 
altuated in Loudoun County, Vlrglnla, together with a 
single famllJ houae thereon generally known a• the 
Cedarwood Model located at 11t Connemara Drive, 
Sterling, Virginia, 22170. 

A copy of said agreement ia attached bereto, aa4e part hereof, 

and marked •• Bxhlbit •A.• 

BILL OF COMPLAINT 

C. That on the 14th day of March, 1986, the Plaintiffs 

entered into a written new home sales agreement with the 

De!~ndant to purchase a certai~ parcel of real property and the 

improvements thereon described as follow•,,to wit: 

Lot 7, Block 1, Section 1, Connemara Subdivision, being 
situated in Loudoun county, Virginia, together with a 
single family house thereon generally known as the 
Cedarwood Hodel located at . 114 Connemara Drive, 
Sterling, Virginia, 2~170. 

A copy of said agreement is attached hereto, made part hereof, 

and marked as Exhibit "A." 

*PARAGRAPHS ARE IDENTICAL 

I 

' I 
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AMENDED LL OF COMPLAINT 

'· 
As a further ln4uceaent to enter into tbe·aal4 aalel 

agreement, the Defen4ant repreaente4 la tbe aalea agreeaent tbat 

-~ 1 b won14 be CODitructe4 OD the propert7 the Cedarwood MQQe ouae w 

aubstantiall~ lD accor4ance wltb the plaDa. aa4 apeciflcatlona OD 

fila with tba count7 o! Loudoun at tbe ti .. o! tbe aala~ Tboae 

plans (aarka4 lxblblt •c•) sbowa4 tbe front exterior o! tbe 

Cedarwood Modal house would be constructed antire17 of brick. 

BILL OF COMPLAINT 

lt. As a further inducement to enter into the said sales 

agreement, the Defendant represented in the sales agreemen~ that 

the Cedarwood Hodel house would be constructed on the property 

substantially in accordance with the plans and specifications on 

file with the County of Loudoun at the time of the sale. Those 

. plans (marked Exhibit ~C"I showed the '\ront exterior of the 

Cedarwood Hodel house would be constructed anti~ely of brick. 

Exhibit "C." 
*PAP~GRAPHS ARE IDENTICAL 

At-:E~:OED BILL OF COHPAI.U:T 
·1. The oetendant knew or should have known, that tbe 

representations that the Ce~arwood Hodel house vith a completely 

brick front ex'terior vas a material fact to be relied upon by the 

Plaintiffs in making a decision on whether to enter into the said 

sales agreement. 

1~. The Defendant knew or should have known, that the 

representations that the Cedarwood Hodel house with a completely 

brick front exterior vas a material fact to be relied upon by the 

Plaintiffs in making a decision on whether to enter into the aald 

sales agreement. . .. 
~·:rAR:\C:F..APHS ARE IDEt\TICAI. 

I 
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AMENDED BILL OF Ct. 'LA INT 

I. To their 4etriaeot, tbe rlaiotlf! relied upoD tbe 

aforeaal4 •iarepraaeotationa ao4 entere4 loto tbe aalea agreeaeat 

to purchaae a Cedarwood Hodel bouae !or tbe aua of l1t2,tSO.OO 

and tendered a $2,!00.00 earneat •one~ depoalt to tbe Defendant. 

BILL OF COMPLAINT 

16. To their detriment, tbe Plaintiff relied upon t~e 

aforesaid alarepreaentations and entered into tbe .~iea· agreeaent ·. \ . 
to purchase a Cedarwood Model bouse for the aua of S1t2,t50.00 

and tendered a 12,500.00 •trneat aone~ depoalt to tbe Defendant. 

*PARAGRAPHS ARE IDENTICAL 

AMENDED BILL OF COMPLAINT 
9. The actual bouae conatructe4 br tbe DefeDdant 9arie4 

substantially froa wbat waa repreaanted to the tlaintlffa at tbe 

time of aale. Inatead of aD all brick front exterior, t~ bouae 

conatructe4 bad aluainua ai41Dg on the exterior of the froot 

elevation above the entrance and porch. 

BILL OF COHPLAINT 

17. The actual house constructed bJ the Defendant varied 

aubstantiallr froa what vaa repreaented to the Plaintif~a at the 

time of aale. Instead of an all brick front exterior, the house 

constructed had aluminum sidinQ on the exterior of the front 

elevation above the entrance and porch. 

':PARAGRAPHS ARE IDENTICAL 

I ,, 



t,\' ''-"."" ... .... • .•.. 

10. ID a ti~.!J laabloa, the tlaint fe inforaa4 tbe 

Defendant of their objection to the change in the conatructioD of 

~h• house an4 aought to have the deficiencJ corrected during 

conatruction. However, the Defendant refused to correct tbe 

deficiency and continued constructioD of tbe bouae. 

BILL OF COMPLAINT 

18. In a timelr fashion, the Plaintiffs informed the 

Defendant of their objection to the change in the construction of 

the bouae and aought to have the deficiencr corrected during 

construction. However, the Defendant refused to correct the 

deficiency and continued construction of tbe bouae. 

*PARAGRAPHS ARE IDENTICAL 

BILL OF COMPLAINT 
:. 

10. Upon learning ·of this change, the Plaintiffs, in a 

timely fashion, communicated their objections to the c~ange in 

the construction of the house, directly to the Defendant and 

so~~ht to have the problem corrected during construction by the 

installation of brick on the front elevation above the entrance 

and porch. 

11. Hcwever, the Defendant refused to correct the problem 

a~~ re!used to co~struct the Cedarwood Hodel house in accordance 

wi~~ the representations made to Plaintiffs and in accordance 

wi~h the plans submitted to the County of Loudoun at the time of 

th!!> sale. 

r.:.:. 

.· 
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11. A• a reault thereof, the Ce4arwoo4 Mvdel bouae that ••• 

conatructe4 by the Defendant waa of lower value an4 var1e4 

•ub•tantlally in appearance thaD the bouae wbleb ••• repre•entea 

to the Plaintiff• at the tlae of exeeutloa of tbe aalea 

agreement. 

BILL OF CO!-~PLAINT 

19. As a result thereof, the Cedarwood Model house that was 

constructed by the Defendant was of lower value and varied 

substantially in appearance than the bouse which va• represented 

to the Plaintiff• at the time of execution of the sales 
' 

agreement. 

*PARAGRAPHS ARE IDENTICAL 

M!E~mED BILL OF COY.PLAINT 

1~. A• a further reault thereof, the Defendant ha• refuaed 

to convey fee simple title for the aforementioned property to 

Plaintiffs, and Defendant has elected to void the contract of 

sale with Plaintiff. 

, , 



AMENDED BILL OF C 'PLAINT 

ll. The Plaintiff• have auffared monetary damagaa froa 

Defendant'• refusal to conatruct an4 convey the houae repreaente4 

to them by the Defendant'• aalea promotional material aa an 

inducement to enter the contract to purchaa~ aai4 property froa 

_Defendant. 

Al-~E~DED BILL OF COt-:rLAINT 

14. The Plaintiff• have auffered monetary damage• from 

Defendant's refusal to conetruct and convey the houae repre1aated 

to them in the sales aoreement dated Harcb 14, 1986, and the 

plans and specifications filed with Loudoun County for the 

aforesaid pro~erty. 

.· 
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15. Due to ••' tbe tbe Plaintiffa have 

experienced IUbltantial monetar7 injurJ and have euffered a great 

deal of aggravation and inconvenience. 

BILL OF COl1PT..AINT 
20. Due to all tha foregoing, the Plaintiffs have 

experienced substantial monetary injury and have suffered a great 

deal of aggravation and inconvenience. 

*PARAGRAPHS ARE IDENTICAL 

AMENDED BILL OF COMPLAINT 

• 

VHBRBroaa, 7our Plaintiff• prar that thie Court award 

damages to the Plaintiff• which have relulte4 fro• tbe frau4u1eDt 

misrepresentation• made by the Defendant; award reasonable 

attorney's fees and costa for tbe inltitution aDd prosecution of 

this litigation: award punitive damage• in the amount of three 

times the amount of actual damage1, and grant aucb other aod 

further relief as may be deemed appropriate and •• equity algbt 

require. 

BILL OF cm:rtnr::r 

V'HEREFvRB, your Plaintiffs pray that this Court award 
da~aoes to the Plaintiffs which have re•ulted from the fraudulent 
misrepresentation made 

attorney's fees 
by the Defendant: award reasonable 

and costs for the institution d ' an prosecut1on of 
this litigation: award punitive damaoea in the amount of thre~ 
times the amount of 

actual damage•. and grant auch other and 
further relief as may be deemed 

appropriate and as equity might 
rt:Quire. 

: 
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EXHIBIT "B" 

TWENTIETH JUDICIAL CIRCUIT 

OF VlR.CINIA 

RAYNCR V. SNCAD • ..luooc ,.c,.eaco 

CA.-&.CTON PeNN • .Juooc AcTu•co 
TNOMAa D. HORNc.o~uooc 

PoaT Orr1cc Box 727 

Lccaauq. VaROINIIA 220711 

WILLIAM SMORC Ro•c.-TaON• .luoec 

PoaT Orracc Bo• aae 
WAARCNTO ... VIRGINIA 22188 

F'AUOUIC!It. LOUOOUN AND 
..,_.MMANNOCK C:0UNTICa 

James E. Pinkowski, Esq. 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 

Kelly R. Dennis, Esq. 
6849 Old Dominion Drive 
Suite 410 
McLean, Virginia 22106 

25 aune 1987 

..IAMca H.CNAM•&.•N • .Juooc 

PoaT Orrtc:c Bo• 12~ 
Lccaauao. V••o•NIIA 22075 ., 

Re: White v. The Connemara Corporation 
In Chancery No. 10629 

Gentlemen: 

' The plainti~fs have filed a Bill of Compla{~t again~t 
the defendant for specific performance of a real estate 
sales agreement dated March 14, 1986, or, in the alternative, 
for damages for fraud related to the agreement and damages 
for breach of the agreement. The defendant has filed 
a Plea in Bar alleging that Paragraph 15 (b) of the agreemen~ 
constitutes the plaintiff's sole remedy (terminate the 
contract and receive a refund of all funds paid by them 
to the defendant seller as liquidated damages) and that 
the allegations of fraud are insufficient as a matter 
of law to allow the plaintiffs "to go beyond the written 
terms of the agreement." 
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After consideration of the argument of counsel on 
June 5, 1987, the authorities cited by counsel and the 
transcript of a hearin9 before Judge Hancock of the Circiut 
Court of Fairafx County on May 22, 1987, in two cases 
involving similar contract provisions, I am of the opinion 
that the Plea in Bar must be sustained. 

The plaintiffs ar9ue that Paragraph 15 (b) of the 
a9reem•nt is unconscionable because the only remedy it 
affords them in the event of a breach of the agreement 
by the defendant is the return of the plaintiff's own 
money. While I agree not only that the remedy involves 
the return of the plaintiff's own money, but also that 
the default provisions are very harsh, I feel that three 
other consider~tions are stronger and more compe\lin9 
in this case. 

· First, just as courts do not measure the adequacy 
of consideration, I do not feel they should judge the 
adequacy of the remedy. I don't think anyone would deny 
that a person can bar9ain away his rights. There would 
be some measure of consideration to be given if a purchaser 
had contracted away all his remedies whatsoever, but 
that is not the situation in the instant case. 

Second, the plaintiffs do have a remedy, as limited 
and harsh as it may be. They can terminate the contract 
and be relieved of any liability under it. Rescission 
is certainly a recognizable remedy for breach of contract. 

Third, the plaintiffs still may have a tort cause 
of action against the defendant. In this regard, I feel 
that Count II of the Bill of Complaint does not set forth 
a separate cause of action for fraud against the defendant, 
but merely tries to make a breach of contract claim sound 
like a tort claim. 

Let ~r. Dennis prepare the appropriate decree sustaining 
the Plea in Bar and dismissing this cause. 

Very ~.y 

James H. Chamblin 

JHC/aea 
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GENERAL ADDENDUM 

In reference to the Agreement of S.le between GeoCjce 4Jh".±c:­
and Cq n:±!,;o. Grp...ha,,.... 

) 
the Buyer, O.od Con ne mA.CP= Cnc po~on • and S.ller, 

--------------· d~ted Mocc;,b l'f 11 1b • 
covering the real property commonly known as ll'f C?o a 01 m 9 c.f-nci Y<:._, 

S+ec\~ "). , Vt cj•n ·, 9= 9lPL.«70 . 
the undersigned Buyer and Seller hereby agr" to the f'oUawlng: 

"' I : ~ r ' ;\: i:r e ' Jc'* I a el ' • . 5 ;l g F£Q a ioS-

~2:r~ it;;s:;;::.!:::;~:~~ 
( f 2 

• Rsn:ha; ( =b.> Q flFOtS? $ , • I j \ •if I J4 I • ij':5 • 
f'\~~ SeUcr, <?c !WH&rs Ayn+ otsll c-Acpsrk...Y..cdim E6BtJi.Sr 

MotJfjy DEeosa atTtt}lol,-.Q,, \bJc.d"l>ollara C•asool \n an 

~;:~~~:~=~~,:r~!shso/. 
. ot :b,·. \0..-s mocKelio3 'Irs accau,f...f.cvafec. a.1iJh;" -fou,.. Ct ~ 

1bt~~J .. ::tu::t :.~~=:::::~:s 
~~~~ 

., 4: Sc.\\ec '$'at_\\ de.\;, .. r 3'cri a*' mo~K-.1.4bl. =t'lk .+ stt\\erw¢ 
~s= "3;4- \s nnslcr,\.,csl b,t ,J,\ ·=padia ;i,o,J.. <ito", IJM!e Is A. 'icqnwd r:::::"z;&:t::;::.:rs snsos·., ··d _-"';· 

The herein agreement, upon Ita execution by both partlu, 11 herewith made an 

Integral part of the aforementioned AgreeCMnt of Sale. \ 
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_,e -· §l!l GENERAL ADDENDUM 

In reference to the Agreement of Salt between G~c~e (J h, -\-g 

and Clvc+h; a Grnano.., 
the Buyer. a od (), .._ nc. ,.,a;q.. (l0 cynyo--b on • 

0 

and Seller • 

___,;:..--------------....::=-• dated rt'\ Atr \., ti 1 I q"?,lo 

covering the real property commonly known as \' &t= Oonoc,m4c 4 :-Jlci Y',. 1 

S\ec \; n- v, cq', ni On -..) ·> ~ 
Ol,;)...OQ 

th• undersigned Buytr and Seller hereby agree to the following: 

C.·. $\\cr iSba\\ ncr\. re%'"a:Puahn•c= =h D'o kt M'i loot' c;cpp\•c4 -hons 
OC MM·•c\. any b.s·.np)S )tbCRMiny tJoa+uc:,(ftC C( ta+~c\ -\p -fl,f 4f(PIJ 

G)'1d Ccnd:.\i on< '* J\,~$ LOn.ka'-+dwci O!Jdf,sqac;gd ham t!Jo, 111 IC! '8Co_ 

0 +·> 'li·ae ?a ,'''lp. <J:)\Jt"~~.s ..,·.d, pcio:l) o.:uJ onl~ d'zicjnl Scaid rei~ 
fu«bo:e.- ··s exrcesslj rc,\eosed .Wom ony ard411 41me chl;,a.fuxtS 

QY'.l deodt,oes .J...+ed .. ~tlh'tn "\!'is c,gmcosl-· 
',: ~y 4 nd 4.\\ bard v,,;,.S,J() cpmviS\qns \ocl. •dad 'tQ4h·. S CO.dyoc;X 

6ba l\ hz ,.,.,C'l' sl q.nd be came ? d= M ~;' c.onhc l-

n ; iS b.p by o'3rred ±f.t='bi3 QMknc;\: ',;$ nyU ocd "Aid -

w:.\.baed- '""'- evpcc ssc:,\ \uri\\ar AffC01(c1 ,t. pl\ =pod-ie f 

.-• ........... 
-

The herein agreement, upon Its exacutlon by both parties, Is her .. lth mad• an 

Integral part or the aforementioned Agr .. ment of Sale. 
\ 



--- ·- ··-· . .--· -~ 

RAYNER V. SNEAD • .Juooc RCTIACD 

CARI.ETON PENN • .Juooc RCTIACO 

Wu.LIAM SHORE RoacATSON • .Juooc 

PosT o .. P'IC:E Box 98!5 

WARRENTON• VIRGINIA 2218e 

TWENTIETH JUDICIAL CIRCUIT· 

OF VIRGINIA 

FAUQUIER. LOUDOUN AND 

RAPPAHANNOCK COUNTIES 

12 January 1988 

John E. Harrison, Esquire 
Sandra L. Hughes, Esquire 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P.O. Box 6625 
Mclean, Virginia 22106 

James E. Pinkowski, Esquire 
4020 University Drive 
Suite 200 
Fairfax, Va. 22030 

Gentlemen: 

In Re: White vs. Connemara Corporation 
In Chancery No. 10629 

THOMA8 D. HORNC,.Juooc 

POST O,.I'IC:C Box 727 

LEES8URG. VIRGINIA 22075 

-JANca H. CHAM aLaN • .Ju ooc 

PosT O,.I'IC:E Box 123 

LE£SIIUA00 VIRGINIA 22075 

The purpose of this letter is to confirm the reasons for my 
sustaining of the defendant•s Plea in Bar and Demurrer as com­
municated to you by my assistant on November 25, 1987. 

The Complainants had previously been granted leave to file an 
Amended Bill of Complaint which they did, but all of the elements 
of a fraud action are not properly pled in the Amended Bill. See 
Winn v. Aleda Canst., 227 Va. 304 {1984). There are no allega­
tions that the representations were false when made and were made 
intentionally and knowingly with the intent to mislead. 

Because the Complainant had previously been granted leave to 
amend to allege a fraud action, no further leave to amend is 
granted. The suit is dismissed, with prejudice. 

JHC:dm 
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• o \• I ,_. •loll 

V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

GEORGE WHITE, et ux. 

Complaintants, 

v. Chancery 10629 

THE CONNEMARA CORPORATION, 

Defendant. 

DECREE 

THIS C~USE came before me on the 5th day of June, 1987, at 

the regular Motion's Day Docket, upon the Motion of the 
;+., 

Defendant. by ••••• Counsel, Light & Harrison, P.C., to sustain . .,. 
l

the plea in bar filed by ~on the basis that the contract 
1 A~ 

'!between the parties limited the parties • rights and remedies_, ......; 

i:co~4~qfr..~~~~:r:'!:.'n~:"' t::±~ctr!idet!ti!N/U~.~:r,!1" 
i rt• ~r~ -£· ,.a .Put~.d. ~ouNt o-1 t4 &II o+ CoMp/-.i,/1'; 

It I7 APPEARING, upon -.....Cument of Cour.sel for all parties, as II ~ 
!jwell as the authorities cited by Counsel, and the transcript cf a 
;I' ~ ~2. ~ a4t? 
!hearing/before Judge Hancock cf the Fairfax Circuit Court ~.~~ 
;~fJcf.-{Qr-~re~~~~~~~~;~~t1z.r~I.,S?,~ 
!1the Plea 1n Bar must be sustained as to the contract counts of 

~~t~1e Bill of Complaint based upon Paragraph 15 (b) of the contract 

I 
i~agree~ent. It: is therefore 
'I L 
·t ORDERED th3.t this cause be. and hereby is, D~S~~ISSED v::.. th 
'I 

I· 
i :prejudice as to the C"='mplair. tan ts, Gee rge ar.d Cynthia w:.i te, 
I j 

1: 
· ir.sofar as th~~r re~edies, seated unce~ C~unts I a~d III ~f the 

: . B i 11 o f C c ~ ~ 1 a i n t are cor. c e r n e: d and , t h a t c ~ r t :! i r1 l i s P E :--. :h:~ ~. s_ 

~filed by the ~t~~es against: t:he ~~~p~rty. %~c~~ as L:t 7, Bl~c~ 

'I 
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.. •1 'L. · 

Page 1232 is hereby released and The Connemara Corporation shall 

cause a copy of this Decree to be filed among the land records of 

Loudoun County, and return the deposit of $2,500.00 to Counsel 

~for Complaintants, and it is fnt,#NtJ l.s,-~C618ide,aiJ·_.., il I 

J. ·-~·~·'& FURTHER ORDERED that Complain1antsA~ granted leave to Amend 

I the~r 
l~~~~~~~~~~~~-M~~~~~~~~+¥~~~~~~ 
I 

~Said Amended Bill of Complaint to be filed within ten days 

I this 

I 

I 
I 
I. 
ll I. 

li 
II 

Decree. 
. 

ENTERED this 

i ;WE ASK FOR T~IS: 
I 

&il da 

I q..p;c;.~.-~;...a_-.....Gip--&,.;.~--­

~ ght & Harrison, 
\j 1 i 8~9 Old Dominion Drive 

; \su1 te 410 
:jP .o. Box 6625 
:~cLean, Virginia 22106 

I ( 703) 356-97 51 

~ounsel for Conne~ara 
• !Corporation and Carl 
:3ernstein & Associates, Inc. 

I. 

Hon. James H. Chamblin, 
Judge a ig 
Loudoun County Circuit Court 

SEEN AND AGREED/OBJECTED: 

James E. Pinkowski, Esq. 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-0060 

Counsel for Complaintants 

-
.• 

of 

"', . :.. .... ::-: : . . : 

.... '. ·. '· :. 

1987 SEP 14 PM 3: 53 . ,, . 
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GEORGE AND CYNTHIA WHITE ) 
) 
) 
) 
) 
) 
) 
) 
) 

Appellants, 

v. Appeal No. 

THE CCNNEMARA.CORPORATION 

Appellee 

I. NATURE OF THE CASE AND PROCEEDINGS BELOW 

This case involves the fraudulent inducement of a real 

estate contract for the purchase of a new home in the Connemara 

Subdivision of Loudoun County, Virginia. A subsequent breach of 

that contract by the Seller, Connemara Corporation, when 

Purchasers, George and Cynthia White, demanded that the house be 

constructed as represented in the sales literature and relied 

upon by Purchasers in contracting for the purchase of the 

house. 

The sales literature represented the house purchased 

by Appellants as having a brick front exterior over the entire 

front of the house. The sales literature was prepared by 

Appellee for use in obtaining contracts for the sale of homes 

constructed by Appellee. The house was constructed with a half 

brick front and half aluminum siding front. 
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The contract entered into between Appellants an~ 

Appellee stated that the house would be constructed as shown in 

the sales literature. The actual house constructed for 

Appellants was not as shown in the sales literature, and when 

they learned of that fact, they requested that Appellee change 

the front to an all brick exterior. The Appellee refused and 

denied that the house was shown with a brick front exterior in 

the sales literature. 

On December 23, 1986, Appellants filed suit in the 

Loudoun County Circuit Court by a Bill of Complaint with three 

separate Counts in the Complaint: Count I Specific Performance, 

Count II Fraud, and Count III Breach of Contract. Appellees 

filed a Plea in Bar to the Bill of Complaint arguing that 

paragraph 15(b) of the Contract providing for a refund of 

Purchaser's earnest money deposit in the event of default by 

either party was the purchaser's sale remedy for Seller's 

actions. 

The Plea in Bar was argued before Judge James H. 

Chamblin on June 5, 1987. In the argument before Judge Chamblin 

two cases heard in the Nineteenth Judicial Circuit, Fairfax 

Circuit Court before Judge Quinlan B. Hancock, were argued to 

the Court, where the identical paragraph lS(b) contract 

provision was found by Judge Hancock to be unconscionable and 

unenforceable under Virginia law. On June 25, 1987, Judge 

Chamblin issued a letter opinion sustaining Appellee's Plea 1n 
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Bar and Dismissing Appellant's Complaint without citing any 

legal authority for his ruling. Judge Chamblin stated that he 

believed the entire suit by Appellants was based upon contract 

and barred by paragraph lS(b). He further stated that the fraud 

Count may be a tort cause of action but he believed that 

Appellants were making Count II an action for fraud when it has 

a breach of contract claim (A copy of Judge Chamblin's letter is 

attached and marked as Exhibit •A• hereto). 

Appellants objected to the decision by Judge Chamblin 

and filed a Motion for Reconsideration. Judge Chamblin based 

upon the Motion for Reconsideration agreed to allow Appellants 

leave to file an Amended Bill of Complaint as to the fraud Count 

of the Complaint. A decree was entered on September 8, 1987 

dismissing with prejudice Counts I and III of Appellants Bill of 

Complaint and granting leave to Appellants to file an Amended 

Bill of Complaint. An Amended Bill of Complaint was filed with 

the Loudoun Circuit Court on September 21, 1987. Appellee.filed 

a Plea in Bar and Demurrer to the Appellant's Amended Bill of 

Complaint arg.uing that Judge Chamblin's ruling on the original 

Bill of Complaint was dispositive of the Amended Bill of 

Complaint because the Amended Bill of Complaint was similar to 

Count II of the Original Complaint. 

Judge Chamblin heard the Appellee's Plea in Bar and 

Demurrer by telephone conference call on November 25, 1987 and 

ruled that the Demurrer and Plea in Bar should be Sustained, and 
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the case should be dismissed with prejudice. Judge Chamblin on 

January 12, 1988 issued a letter of explanation for his ruling 

and stated that the ruling was based upon Winn v. Aleda 

Construction Co., Inc., 227 Va. 304, 315 S~E.2d 193 (1984) 

because all the elements of fraud were not·plead in the Amended 

Complaint as delineated by the Winn case. (A copy of Judge 

Chamblin's letter is attached and marked at Exhibit "s• hereto.) 

A Decree dismissing with prejudice the entire case was entered 

on January 12, 1988. Appellants filed their Notice of Appeal on 

January 28, 1988. 

II. ASSIGNMENTS OF ERROR 

The Appellants assign as error the following: 

1. Judge Chamblin committed reversible error in not 

following the cases decided by the Nineteenth Circuit which 

would not permit paragraph lS(b) of the Contract between 

Appellants and.Appellee to be enforced under Virginia law. 

2. Judge Chamblin committed reversible error in 

denying innocent purchasers of real estate the equitable remedy 

of specific performance for default by the Seller. 

3. Judge Chamblin committed reversible err~r in 

denying the Appellants a breach of contract action for 
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Appellee's willful default of the terms and conditions of the 

contract between Appellee and Appellants. 

4. Judge Chamblin committed reversible error in 

denying innocent purchasers of real estate a·fraud cause of 

against the Seller for misrepresentation of facts pertaining to 

the house being purchased which induced Purchasers to enter into 

contract with Seller. 

5. Judge Chamblin committed reversible error in 

sustaining a plea in bar filed by Appellees against the Original 

Bill of Complaint and dismissing with prejudice Counts I and III 

of the Original Bill of Complaint. 

6. Judge Chamblin committed reversible error in 

sustaining a Demurrer and Plea in Bar filed by Appellee against 

the Amended Bill of Complaint and dismissing with prejudice the 

Appellants• Cause of action for fraud against Appellee. 

III. QUESTIONS PRESENTED 

1. Whether the liquidated damages provision in the 

Contract for the purchase of real estate (Paragraph lS(b)) in 

this case is enforceable when the provision only provides for 

the return of Purchaser's earnest money deposit for the Seller's 

willful default of the Contract. 
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2. Whether the liquidated damages provision in the 

Contract for the purchase of real estate (Paragraph lS(b)) in 

this case should be enforced to bar the innocent Purchasers' 

equitable remedy of specific performance where the Seller . 
willfully breached the Contract and is in default of the 

contract. 

3. Whether the liquidated damages provision in the 

Contract for the purchase of real estate (Paragraph lS(b))in 

this case should be enforced to bar the innocent purchaser from 

a breach of contract action where the Seller willfully breached 

the Contract and is in default of the Contract. 

4. Whether there is a separate cause of action for 

fraudulent misrepresentation based upon the sales literature 

utilized by Seller to induce Purchasers to Contract for the 

purchase of the house and whether that fact was· adequately plead 

in the Original and Amended Bills of Complaint. 

IV. STATEMENT OF FACTS 

On or about March 14, 1986, Appellants, George and 

Cynthia White, were shown by Appellee's Agent sales literatu~e 

depicting the "Cedarwood Model house" in the Connemara 

Subdivision in Loudoun County, Virginia. The "Cedarwood Model 

house• was depicted in the sales literature as a house with a 
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completely brick front exterior. As a result of the sales 

literature,_a contract was prepared by Appellee's agent, 

Builders Marketing, Inc., and a contract was entered into by the 

parties for the purchase of the "Cedarwood Model house" for the 

purchase price of $142,450.00. 

The contract provided that the Cedarwood Model would 

be constructed in accordance with the plans and specifications 

filed with Loudoun County, Virginia. The plans and 

specifications filed with Loudoun County showed the Cedarwood 

Model as being constructed with a completely brick front 

exterior. 

Appellants entered into the Contract with Appellee 

based upon the representations made in the sales literature and 

the representations of the Sales agent for Connemara that the 

Cedarwood Model house would be constructed with a completely 

brick front exterior. Appellants would not have entered the 

contract if the house were represented as being constructed with 

a partial brick front exterior and a partial aluminum siding. 

Appellee constructed the Cedarwood house purchased by 

Appellants with a partial brick front exterior and partial 

aluminum siding. Appellee never discussed with Appellants any 

changes to the f~ont of the Cedarwood Model house from what was 

shown on the sales literature and the plans and specifications 

filed with Loudoun County, Virginia. Appellee never advised 
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Appellants that a change would be made to the Cedarwood Model 

house they purchased. When Appellants discovered that the 

Cedarwood Model constructed by Appellee was different from what 

was represented to them prior to signing the Contract, they 

contacted representatives of Appellee and requested that the 

house be corrected to conform to what was represented to them in 

the sales literature and the plans and specifications filed with 

Loudoun County, Virginia. Appellee refused to take any 

corrective action and stated that the house was not changed, and 

it was constructed as originally designed for Appellee. 

Appellants continued to pursue a resolution of the 

problem with Appellee representatives to only experience 

resistance and a flat refusal by Appellee to take any action, 

and a complete refusal by Appellee to settle on the Contract 

with Appellants. A lawsuit was filed by Appellants against 

Appellee because of the complete refusal by Appellee to correct 

the house and settle on the contract. Appellee has refused to 

convey the property to Appellants, and the property was listed 

and sold to a ~ird party while the lawsuit was pending. The 

house was sold for a price significantly higher than Appellee· 

contracted to sell the house to Appellants. 

The Bill of Complaint filed by Appellants was based 

upon the foregoing facts and it con~ained three Counts. Count I 

sought Specific Performance of the Contract entered into between 

Appellants and Appellee on March 14, 1986. Count II sought 
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damages for false representations made by Appellee and its 

agen~s to induce Appellants to enter a contract to purchase the 

Cedarwood Model house. Appellee and its agents misrepresented 

that the house would be constructed as shown on the sales 

promotional literature, that the Cedarwood Model would have an 

entire brick front exterior, and that the house would be 

constructed in accordance with plans and specifications filed 

with Loudoun County which showed a completely brick front 

exterior for the Cedarwood Model house. Count III sought 

damages for Breach of Contract by Appellee in the amount of 

$50,000.00 due to Appellee's failure to comply with numerous 

provisions of the contract, as follows: (1) failure to give 

fifteen days notice for settlement, and refusal to settle on 

December 12, 1986 the date unilaterally scheduled by Appellee1 

(2) failure to complete construction of Appellants' house on or 

before October 10, 19867 (3) failure to construct Appellants' 

house as shown on the plans and specifications filed with 

Loudoun County VirginiaJ and (4) failure to permit the 

Appellants a pre-settlement inspection to note deficiencies in 

work and the difference in the front exterior of the house. 

Appellee never answered any of the allegations of the 

Bill of Complaint. Instead, Counsel for Appellee filed a plea 

in bar to Appellants Bill of Complaint. The plea in bar claimed 

that paragraph lS(b) of the contract barred any legal action by 

Appellants in connection with the purchase of a house from 

Appellee. Paragraph lS(b) reads, as follows: 
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(b) In the event that this 
Contract is not performed by Seller in 
accordance with its terms and provisions, 
Seller being in default and Purchaser not 
being in default hereunder, Purchaser may, 
as Purchaser's sole and exclusive remedy 
hereunder, terminate this contract by giving 
prompt written notice thereof to Seller, and 
Seller, upon receipt of such notice, shall 
forewith return to Purchaser all sums 
theretofore paid by Purchaser to Seller 
hereunder, such sums being agreed upon as 
liquidated damages as a result of Seller's 
default because of the difficulty and 
uncertainty of ascertaining actual damages. 
No other damages, rights or remedies 
(whether or not Purchaser shall elect to 
terminate this Contract) shall in any case 
be collectible, enforceable or available to 
Purchaser, and Purchaser agreed to accept 
and take said cash payment.as Purchaser's 
total damages and relief hereunder in such 
event. 

Appellee argued that Appellants sole remedy was to 

have the earnest money deposit of $2,500.00 returned to 

Appellants, and that the Bill of Complaint should be dismissed. 

On June 25, 1987 Judge James B. Chamblin sustained the Plea in 

Bar and dismissed the cause of action. In his letter decision, 

Judge Chamblin stated that there may be a ·tort cause of action 

against Connemara, but he felt Count II of the Bill of Complaint 

merely tried to make a breach of contract claim sound like a 

tort clatm. 

Appellants' Counsel filed a Motion for Reconsideration 

and requested Judge Chamblin to grant them leave to file an 

amended Bill of Complaint. Judge Chamblin modified the Decree 

prepared by Appellee's counsel and indicated he would permit an 
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Amended Bill of Complaint as to Count II only and not Counts I 

and III of the Complaint. Appellants' Counsel noted objection 

to Judge Chamblin's decision. 

An Amended Bill of Complaint was fil~d by Appellants 

on September 21, 1987 alleging fraudulent inducement by Appellee 

causing Appellants to enter the Contract to purchase the 

Cedarwood Model house from Appellant by misrepresenting the 

front exterior of the house in the sales promotional literature 

and the provisions of the sales contract itself. A plea in bar 

and demurrer were filed by Counsel for Appellee arguing that 

Judge Chamblin's previous decision was dispositive of the 

Amended Bill of Complaint. On January 12, 1988, Judge Chamblin 

issued a letter decision sustaining the plea in bar and demurrer 

to the Amended Bill of Complaint and dismissed the lawsuit with 

prejudice. 

V. ARGUMENT 

A. A contract provision in a real estate sales 
contract limiting the purchaser to the return 
of its deposit, under the guise of providing 
liquidated damages for a seller's willful 
default of contract is void since it provides 
for no damages at all 

The Circuit Court of Fairfax County considered the 

identical contract provision (Paragraph lS(b)) in the cases of 

w. Lowry Mann and Barbara Mann v. Addicott Bills Corporation 
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(Chancery No. 101193), and Kenneth Leon and Barbara Leon v. 

Addicott Bills Corporation (Chancery No. 101273), and Judge 

Quinlan H. Hancock ruled that paragraph lS(b) was unconscionable 

under Virginia law and refused to sustain pleas in bar filed by 

Counsel for Addicott Hills Corporation. Incidentally, the 

principal owners of Addicott Bills Corporation are the same 

parties who own Connemara Corporation involved in this appeal. 

Also, the same counsel was involved in all three cases. 

During oral argument in the action involved in this 

Appeal, counsel for Appellants made Judge Chamblin aware of 

Judge Hancock's decision in the Pairfax Circuit Court cases. In 

fact, a copy of the transcript for those cases was furnished to 

Judge Chamblin for his review in rendering a decision in the 

instant matter. {A copy of the transcript is attached and 

marked as Exhibit "c• hereto). 

It is inconceivable that two different State Courts in 

Virginia could be so diametrically opposite in result in 

applying Vir·ginia law for the interpretation of the same 

identical contract provision. Appellants firmly believe that 

the Fairfax Circuit Court was correct in its ruling and 

interpretation of paragraph lS{b). 

Paragraph lS(b) of the contract is repugnant to the 

essence of the contract •. It is inconsistent with the cerms and 
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provisions of the contract as a whole. It is contrary to public 

policy. Thus, it should be unenforceable and stricken from the 

contract. 

Paragraph lS(b) makes the innocent Purchaser suffer a 

penalty for the willful breach of contract by the Seller. To 

state that such a result would be inequitable is not sufficient. 

Such a result would shock the conscience of all fair-minded men. 

Principles of equity do not permit penalty provisions to be 

enforced when the party to be penalized is the one who is not in 

default. It is contrary to the Principles of equity to permit a 

nondefaulting party to suffer either a penalty or a forfeiture 

and to per.mit a defaulting party to benefit from its own wrong. 

states: 

The Restatement (Second) of Contracts S208 (1964) 

If a contract or a term thereof is 
· unconscionable at the time the contract is 
made, a court may refuse to enforce the 
contract or my enforce the remainder of the 
contract without the unconscionable term, or 
may.so limit the application of any 
unconscionable term as to avoid any 
unconscionable result. 

The law does not look with favor on provisions which release one 

from liability for his own fault or wrong. 17 Am Jur. 2d 

Contracts Sl89 (1964). 
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Willard Van Dyke Productions, Inc. v. Eastman Kodak 

Co. 12 N.Y.2d 301, 239 N.Y.S.2d 337, 189 N.E.2d 693 (1963) 

holds: "The law will not sustain a covenant of immunity which 

protects against fraud.• 

Since it is the policy of law to furnish everyone with 

legal remedies for any injuries received, an agreement which 

essentially imposes a penalty for seeking such legal remedy is 

contrary to that policy. Robins Drydock and Repair v. 

Navigazione Libera Triestina, S.A., 261 N.Y. 455, 185 N.E. 698 

rearg. denied, 262 N.Y. 521, 188 N.E. 47 cert. denied, 290 u.s. 

657 (1933). 

17 Am. Jur. 2d Contracts Sl90 (1964): 

No covenant of immunity can be drawn that 
will protect a person who acts in bad faith, 
because such a stipulation is against public 
policy and the courts will not enforce it. 
Similarly, the courts will not permit a 
covenant of ~unity to be drawn that will 
protect a person against his own fraud; such 
a covenant is unenforceable because of 
public policy. 

Industrial & General Trust v. Tod, 180 N.Y. 
215, 73 N.E. 7 (l90S) 

Bates v. Southgate, 30 Mass. 170, 31 N.E.2d 
551 (1941). 

17 Am. Jur. 2d Contracts §499 (1964): 

•A party cannot terminate a contract by 
reason of his own default under a forfeitu~e 
provision for the benefit of the other 
party.• 
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The case of Ewing v. Litchfield, 91 Va. 575, 22 S.E. 

362 (1895), is a Virginia case which holds that equity would not 

en~orce the payment of a liquidated damages provision, when the 

liquidated damages provision would amount to a penalty. The 

Court said: 

(A) court of equity will neither enforce a 
penalty or forfeiture, nor permit it to be 
enforced in a court of law. It will go even 
further than this. It will not permit a 
party, by the voluntary payment of the 
agreed penalty, to defeat the enforcement of 
the alternative contract ••••• (I)f the 
damages for the breach of contract have been 

. liquidated by the p~rties to the contract 
(that is, ascertained and agreed upon), that 
fact, so far from inviting the assistance of 
a court ~f equity, is sufficient to repel 
it. Indeed, this must of necessity be so, 
for, as the jurisdiction of the court to 
enforce contracts specifically rests upon 
the insufficiency of damages as a redress or 
remedy for failure to comply with a 
contract, the very foundation of 
jurisdiction seem wanting in those.cases 
where the parties themselves have otherwise 
determined, and have fixed a money value in 
the form of liquidated damages upon the 
injury sustained by its breach. In this 
view is found an explanation of the leaning 
shown by courts of equity, in doubtful 
cases, to construe such agreements as we are 
here considering a creating a penalty or 
forfeiture rather than liquidated damages, 
the jurisdiction of a court of equity is at 
an end, but if it be construed as a 
forfeiture or penalty, then it affords no 
obstruction to the interpretation of the 
court of equity, because it will prohibit 
either the enforcement or the voluntary 
payment of the penalty or forfeiture, and 
will compel the performance of the 
alternative contract if a proper case be 
made. Courts of equity, therefore, always 
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strongly incline to that construction which 
declares it to be a forfeiture or penalty 
rather than liquidated damages. [91 Va. at 
581, 22 S.E. at 363-64.] 

The principle that oppressive or unconscionable agreements will 

not be enforced has been recognized by equity courts. 17 Am. 

Jur. 2d Contracts Sl92 (1964). 

A similar case is Margolis v. Taratz, 265 Mass. 540, 

164 N.E. 451 (1929). In this case the Seller intentionally 

breached the contract by failing to provide good title to the 

property when it was within his power to do so. The contract 

provided if the Seller was unable to give good title o~ make the 

conveyance as stipulated, any payments made under the agreement 

were to be refunded and all other obligations of either party 

shall cease. The Seller attempted to give back the deposit and 

terminate the contract. The Supreme Court of Massachusetts in 

permitting specific performance held that where the vendor 

intentionally neglects to perform, the provisions for a refund 

of the deposit and the termination of obligations does not 

relieve the vendor from performance. 

The same situation applies to this Appeal. Appellee 

intentionally breached the contract with Appellants and seeks to 
. 

be relieved of all obligations by merely returning the $2,500 .• 00 

deposit. Paragraph lS(b) of the contract is a penalty and 
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forfeiture for Appellants, who are not in breach, and it permits 

a wrong to be committed without providing for a remedy. 

Moreover Paragraph 15(b) would not constitute liquidated damages 

under the facts of our case. The mere return of one's own money 

without more does not constitute a remedy. As is stated in 27 

Am Jur. 2d Equity Sl20 (1966): •Equity will not suffer a wrong 

to be without a remedy.• 

In this Appeal, the contract provision relied upon by 

Appellee as a liquidated damages clause provides for no damages 

at all in the event of a breach of contract by the Seller. The 

$2,500 deposit was, of course, Appellants' money. They would 

therefore receive no compensation for a breach by the Seller 

such as occurred here. Far from predicting the proportionate 

expected losses of the Appellants at the time the sales contract 

was made, the clause assured they would not be compensated if 

the Seller defaulted. 

Such a result, violates the longstanding Virginia rule 

that where a seller of real estate willfully defaults and 

refuses to convey in accordance with his contract, the purchaser 

is entitled to recover actual damages, not limited to purchase 

money paid. Williams v. Snider, 190 Va. 226, 228-33, 56 S.E.2d 

63, 65-67 (1949). In Williams, the Supreme Court of Appeals of 
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Virginia dealt with the contention of a seller of real estate, 

who willfully refused to honor her contract and then sold the 

property at a greater price to another and argued that the 

innocent purchaser could only recover the extent of purchase 

money paid. The Court rejected the seller's claim, and held 

that the measure of damages was the difference between the 

contract price and the value of the property at the time of 

breach. The Williams case recognized a long line of Virginia 

Cases establishing the rule of law that the measure of damages, 

where the seller acts in bad faith, or disables himself from 

conveying, or willfully refuses or neglects to perform, is the 

purchaser's loss of his bargain, not the return of purchase 

money paid. Davis v. Buery, 134 Va. 322, 339-44, 114 S.E. 773, 

777-79 (1922); Spruill v. Shirley, 182 Va. 342, 348-50, 28 

S.E.2d 705, 708 (1944); Borner v. Bolt, 187 Va. 715, 728, 47 

S.E.2d 365, 371 (1948). 

The Supreme Court of Appeals of Virginia said in 

Williams: 

In no: field of the law of contracts may a 
party deliberately refuse to perform his 
agreement, when it is in his power to 
fulfill his bargain, without subjecting 
himself to liability for compensatory 
damages. To countenance a contrary rule in 
contracts for the same of real estate would 
greatly impair, and in many cases entirely 
destroy, the value of the contract and 
seriously obstruct the conduct of the real 
estate business. 

[190 Va. at 233, 56 S.E.2d at 66] 
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It is respectfully submitted that this Honorable Court 

should determine that Paragraph lS(b) of the contract is 

unenforceable and should be disregarded for the following 

reasons: 

1. It is punitive in nature and causes the penalty to 

be suffered by the innocent party. 

2. It causes the nondefaulting party to suffer a 

forfeiture because of the Seller's default. 

3. It permits a wrong committed by Appellee to be 

without a remedy. 

4. It is an unconscionable term which renders the 

remainder to the contract meaningless since it allows the Seller 

to breach the contract with impunity. 

s. It is contrary to public poli~y because it permits 

the defaulting party to exculpate itself from its own 

intentional acts of wrongdoing without suffering any 

consequence. 

6. It is inconsistent with the intent of the contract 

requiring Appellee to construct and sell a house as specified 

and purchased by Appellants. 
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B. An unenforceable liquidated damages prov1s1on 
should not be upheld where the result is to bar 
consideration of the remedy of specific 
performance in a case where the seller of real 
estate willfully breached the sales contract 

Appellants sought the equitable remedy of specific 

performance in Count I of the original Bill of Complaint. In 

dismissing the original Bill of Complaint based upon Paragraph 

lS(b) of the contract, Circuit Judge Chamblin cut off any 

consideration of whether specific performance is appropriate in 

this case due to the willful breach of the Appelle·e. Judge 

Chamblin's ruling was in error and contrary to established case 

law in Virginia. 

In Baythe v. May, 223 Va. 359, 288 S.E.2d 487 (1982), 

a seller of real estate willfully breached a contract to convey 

to its contract purchaser, and instead conveyed the real estate 

to another party. The trial court found that the seller 

breached its contract by conveying to a third party, but ordered 

that the innocent purchaser recover only his deposit and 

incidental expenses. The Supreme Court of Virginia reversed, 

and held that where a valid contract exists, and the enforcement 

of such contract would not work any hardship or unfairness on 

the seller, specific performance should be granted: 

Although it is not a matter of absolute 
right, •where the contract sought to be 
enforced is proved, and it is in its nature 
and circumstances unobjectionable, it is as 
much a matter of course for courts of equity 
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I, 

to decree specific performance as it is for 
a court of law to give damages for a breach 
of it.• 

[Pavlock v. Gallo~, 207 Va. 989, 995, 154 
S.E.2d 153, 157 (1:67), quoted in Haythe v. 
May, 223 va. at 361, 288 s.E.2d at 48aJ 

In this case where Appellee willfully and egregiously 

breached the sales contract by terminating it for the purpose of 

setting up a defense for the misrepresentation it made to 

Appellants specific performance is an appropriate remedy. Such 

a remedy should not be unavailable to the Appellants as this 

Court has said under a similar factual pattern in the Haythe v. 

May case. 

c. A misrepresentation of fact pertaining to 
the house to be sold pursuant to a contract 
of sale in sales promotional literature 
prior to consummation of the contract of 

· sale is actionable for fraudulent 
misrepresentation and as constructive fraud 
for inducement of a contract 

Judge Chamblin in sustaining the plea in bar and 

demurrer of Appellee for the original Bill of Complaint and the 

Amended Bill of Complaint apparently was not convinced that the 

Appellants were pursuing a separate cause of action for the 

fraudulent misrepresentations made by representatives of 

Appellee and the misrepresentation contained in the sales 

promotional literature prepared by Appellee and furnished to 

Appellants for the purpose of inducing them to contract for 

purchase the Cedarwood Model home. 
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The original Bill of Complaint and the Amended Bill of 

Complaint both set·forth the misrepresentations upon which 

Appellant relied in entering into the contract. The facts speak 

for themselves. Appellee misrepresented the house as having an 

entire brick front exterior in the sales promotional literature 

to entice Appellants to purchase the Cedarwood Model. Appellee 

constructed the Cedarwood Model without a completely brick front 

exterior, and representatives of Appellee stated that the house 

was never to have a completely brick front exterior. 

If that was true, why was the Cedarwood model 

represented in the sales literature as having a completely brick 

front exterior? Appellants firmly believe that Appellee 

intentionally deceived them into believing that the house they 

were purchasing would have a completely brick front exterior in 

order to get Appellants to sign a contract of purchase. 

Appellants firmly believe that Appellee never intended 

to construct the Cedarwood Model with a completely brick front 

exterior. Appellants firmly believe Appellee knew that fact at 

the time they contracted with Appellants and deliberately 

withheld information from Appellants to obtain the Contract of 

purchase. 

The facts plead in the Bill of Complaint and the 

Amended Bill of Complaint described facts showing how Appellants 

believe they were defrauded from the misrepresentations made by 
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Appellee and its agents, despite the fact that conclusionary 

words, such as •fraudulent misrepresentation• were not used in 

drafting the Bill of Complaint. Whether the actions of Appellee 

and its agents constituted a fraudulent misrepresentation is the 

ultimate issue to be decided by the Court. Judge Chamblin cited 

Winn v. Aleda Construction Co., Inc., 227 va. 304, 315 S.E.2d 

193 (1984) for the position that allegations that 

representations were false when made and were intentionally and 

knowingly made with intent to mislead was required for the plea 

in bar and demurrer to be overruled. 

The Winn case on the issue of fraud does not discuss 

the sufficiency of the pleadings filed by the Plaintiff. 

Instead, it discusses the burden of proof that a Plaintiff must 

meet to establish fraud. In the instant Appeal, we submit that 

the facts set forth in the Bill of Complaint and Amended Bill of 

Complaint indicate the basis for the fraud cause of action 

sufficiently to have that action go to the finder of fact. The 

question on the adequacy of the evidence before the finder of 

fact is a diff~rent question and can be tested by a Motion to 

Strike as was done in the Winn case. The demurrer tests whether 

a prima facie cause of action is indicated by the pleadings. We 

submit a prima facie cause of action was so stated. 

Judge Chamblin's decision ignores principles espoused 

by the Virginia Supreme Court of Appeals for pleadings in an 

equity action. 
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II 

The express policy in Virginia is that leave to amend 

should be liberally granted by the Courts in furtherance of the 

ends of justice. lB, M.J., Amendments, §10. 

The Virginia Supreme Court of Appeals, in Wolford v. 

Williams, 195 Va. 489, 78 S.E.2d 660, 666 (1953), said as 

follows: 

A court of equity regards substance rather 
than mere form and when it has all the 
parties before it, may very properly mold 
the pleadings so as to ascertain all the 
rights of the parties and thus end the 
litigation by securing and enforcing those 
rights by proper decrees. 

* * * * 
"Leave to·amend shall be liberally granted 
in furtherance of the ends of justice.• 
[quoting Va. Code SS-119 and Rule 2:12 of 
the Rules of the ~££~m~_CO££t_£! 
Virginia.] 

[195 va. at 500, 78 S.E.2d at 666] 

It is the position of the Appellants that the Bill of 

Complaint and Amended Bill of Complaint properly and 

sufficiently alleged a cause of action based upon the fraudulent 

conduct of Appellee. The Bill of Complaint and Amended Bill of 

Complaint specifically stated that Appellee through its 

promotional material and sales agreement represented to the 

Appellants that the house being purchased would be constructed · 

with a completely brick front exterior. (Paragraphs 13 and 14, 

Bill of Complaint) (Paragraphs 5 and 6, Amended B~ll of 

Complaint) The Appellants relied upon the aforesaid 
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representations as a basis for entering into the sales 

agreement. Appellee knew that the representation that the 

Cedarwood Model house would be constructed with a completely 

brick front exterior was a material fact relied upon by 

Appellants in making a decision to purchase the house and 

signing the Sales Agreement. (Bill of Complaint, Paragraph 15) 

(Amended Bill of Complaint, Paragraph 8). The house that was 

constructed by Appellee varied substantially in appearance and 

value from what was represented to the Appellants by Appellee. 

The Appellants objected to the manner in which the house was 

being constructed while construction was on going. Appellee 

took the position at that time that the house was not to be 

constructed with a brick front. As a result of Appellee's 

misrepresentations and fraudulent conduct, the Appellants allege 

that they have and will continue to suffer substantial monetary 

injury and have suffered a great deal of aggravation and 

inconvenience because it is not possible for them to find a 

comparable house for the same price in the current market. 

(Bill of Complaint, Paragraphs 19 and 20) (Amended Bill of 

Complaint, Paragraphs 11, 13, 14 and 15). Because of Appellee's 

fraudulent misrepresentations Appellants have been placed in a 

position of economic detriment. 

Appellants submit that their action based upon the 

fraudulent misrepr~sentations of Appellee is not affected by 

Paragraph 15(b) of the sales agreement which sets forth a 

provision for liquidated damages. In Borner v. Ahern, 207 Va. 
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860, 867, 153 S.E.2d 216, 221 (1967), the Supreme Court of 

Appeals held that while a contractual clause may fix a remedy 

applicable to a set of circumstances, it would not fix a remedy 

for the fraudulent conduct of the defendants. The court noted 

that if the Plaintiff was precluded form bringing an action for 

damages, it would in effect permit the Defendants to set up 

their own fraud as a defense, and, the Court held, such a 

position should not be permitted. Borner, 207 Va. at 867, 153 

S.E.2d at 221. The court also held that the Plaintiff's action 

for f~aud and deceit was not based upon the contract, but was in 

tort and was independent of the contract. Thus, the Plaintiff 

was not limited to the remedy specified in the contract and 

could maintain an action for the fraudulent conduct. Horner, 

207 va. at 867, 153 s.E.2d at 221. 

Additionally, the Supreme Court of Virginia has held 

that while contracting parties may waive the contractual rights 

and disclaim or limit _certain liabilities, a fal•e 

representation of a material fact, constituting an inducement to 

contract, on which a purchaser has a right to rely, is always 

grounds for a revision of the contract or an action for damages. 

George Robberecht Seafood, Inc. v. Maitland Brothers Company, 

220 Va. 109, 111-12, 255 S.E.2d 682, 683 (1979). It is 

elementa·ry that where a contract or transaction was induced by 

false representations, the representations and the contract are 

distinct and accordingly, fraud in the inducement of or 

preliminary to negotiations for a written contract is not 
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ordinarily merged in the contract so as to preclude an action 

for the fraud. 37 Am. Jur. 2d Fraud and Deceit S387 (1968). In 

this Appeal Appellants cause of action, is based upon the 

fraudulent misrepresentations of a material fact causing the 

inducement of Appellants to contract for the purchase of the 

house. Therefore, this cause of action, as set forth in the 

Appellants' Bill of Complaint and Amended Bill of Complaint, is 

independent of the contract and the liquidated damages clause 

may not be asserted against Appellants. 

Breach of contract damages specified by the contract 

are not adequate to compensate Appellants for their loss 

suffered as a result of Appellee's fraudulent conduct. Since 

Appellants have been denied the opportunity to purchase the home 

covered by the sales agreement, they have suffered damages fro~ 

the difference in the cost for a new replacement house 

comparable to what they were purchasing from Appellee. The 

estimated difference in cost based upon a current sales price is 

approximately $20,000. Appellants lost the loan application fee 

in the amoun~_of $1,300 paid to obtain a mortgage for the 

purchase of the house from Appellee. Appellants have also 

incurred approximately $3,500 in legal fees in attempting to 

resolve this matter with Appellee. If Appellants only remedy is 

the return of their earnest money deposit in the amount of 

$2,500, clearly such compensation would not be adequate and does 

not reflect the scope or amount of the actual damages that 

Appellants have sustained. 
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Appellee has asserted that this action is barred from 

further prosecution by Paragraph lS(b) of the contract between 

the parties which constitutes the sole remedy under the 

contract. As discussed earlier, this provision does not affect 

the Appellants' ability to recover damages for the fraudulent 

inducement to contract. It is the position of Appellants that 

this provision is not applicable where the breach of the 

agreement by the seller is deliberate and willful. Parties to a 

contract may provide a remedy in the event of breach so long as 

that remedy is not contrary to law or public policy. See In re 

James R. Corbitt co., 48 B.R. 937, 941 (Bkrtcy 1985). 

Also, in Borner v. Bolt, supra, the court held that a 

builder-seller who willfully refused to build a residence 

pursuant to a contract and convey the property to a purchaser 

was liable for damages to the purchaser for the loss of the 

bargain. The court found that the builder-seller's 

non-compliance with the contract was deliberate and intentional 

in order to avoid the increase in the cost of materials and 

labor and allowed the purchaser to recover compensatory damages. 

~' 187 Va. at 729; see also Williams v. Snider, 190 Va. 226, 

228, 56 S.E.2d 63, 65 (1949). Thus, if the breach is willful 

and deliberate, the non-breaching party is entitled to recover 

its actual damages. 

Paragraph lS(b) of the sales agreement purports to 

establish the sole remedy for the non-breaching party, i.e., 
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return of the earnest money deposit. Where the breach is 

willful this remedy would be contrary to the law in Virginia. 

Appellants in this action have asserted that Appellee 

deliberately and willfully breached the sales agreement by not 

constructing their house according to the representations made 

at the time the contract documents were signed and by its 

refusal to convey the property to Appellants pursuant to the 

sales agreement. As such, the provision found in Paragraph 

lS(b) should not operate to limit the remedies available to 

Appellants where Appellee's breach was willful and deliberate. 

Appellee should not benefit from its own wrongful conduct and 

this action is not barred by Paragraph lS(b). Appellants should 

receive full damages sustained as a direct result of Appellee's 

wrongful act~on. 

Judge Chamblin's sustaining the Plea in Bar against 

the original Bill of Complaint and Amended Bill of Complaint was 

improper. A plea in bar is a proper defensive pleading only 

where there is an issue raised in defense which can decide the 

entire case. 

In his treatise on Virginia procedure, Professor Boyd 

notes that a plea in bar, or special plea, •may be useful to 

present a single issue which may result in ending the 

proceeding, for example, statute of limitations, res judicata, 

collateral estoppel by judgment, accord and satisfaction, or 

statute of frauds.• Boyd, Graves & Middleditch, Virginia Civil 
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Procedure, 336, S8.4. Recognizing that such issues can also be 

raised by answer, the treatise goes on to say, ftin equity as at 

law, however, the defendant may find it advisable to file a 

special plea if there is one issue upon which the determination 

of the case could lie.• Id. (emphasis added). In a similar 

vein, Michie's notes that pleas in par are intended to bar the 

rights of plaintiff to recover at all, as distinguished from 

other pleas which go to jurisdiction and similar matters. 14B 

M.J., Pleading, S45. 

The decisions of Judge Chamblin sustaining the pleas 

in bar and demurrer and dismissing the cause filed on behalf of 

the Appellants was error in several distinct respects. First, 

in ruling in ef~ect that the liquidated damages clause was valid 

on its fact, the Court below failed to inquire, by taking 

evidence or otherwise, as to whether such clause satisfied the 

benchmark criteria to be considered under Virginia law in ruling 

upon the validity of such a clause. !I Under Taylor v. Sanders, 

!I The apparent rationale of the letter opinion of the Circuit 
Judge is that the liquidated damages provision would be enforced 
because it was part of the parties' agreement, and purchasers 
ha~ contracted away any other rights and remedies. Yet this is 
so in every case where an agreement contains a liquidated 
damages provision and a claim of unenforceability is made. 
There would be literally no case law on the enforceability of 
such provisions if the trial judge's inquiry were limited to 
whether such a provision is in an agreement. The voluminous 
body of case law on this issue demonstrates, of course, that 
courts typically inquire carefully into enforceability, which 
always involves inquiry into factual matters beyond the 
self-evident proposition that an agreement contains a liquidated 
damages clause. 
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233 Va. 73, 353 S.E.2d 745, 746-47 (1987) and the prior 

decisions of this Court, Judge Chamblin should have determined, 

at minimum, whether actual damages at the time the Appellants 

and Appellee entered into the sales contract were uncertain and 

difficult to ascertain, and whether the amo~nt of damages 

provided for was not out of proportion to the parties' probable 

losses. 

Second, unlike a plea in bar based upon an issue such 

as (for example) the statute of limitations, defendants' plea 

had no focus apart from their claim that the Appellants' 

contract remedies were limited. The Bill of Complaint and 

Amended Bill of Complaint set forth, in great detail, the acts 

of Appellee which add up to an independent, willful tort. These 

allegations include false and fraudulent misrepresentations by 

Appellee which induced Appellants to enter into the sales 

contract, and the intentional breach of the sales contract so 

that Appellee could sell the property to a third party. This 

Court has recognized that such a claim may be joined in a case 

in which contract claims are also made, so long as an 

independent, willful tort is alleged beyond the mere breach of a 

duty imposed by contract. Kamlar Corp. v. Baley, 224 Va. 699, 

707, 299 S.E.2d 514, 518 (1983). 

Finally, by sustaining the plea in bar without taking 

any evidence, the Court below reached a result which is not just 

"harsh", as the Judge Chamblin observed, but which in light of 
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the allegations of the Bill of Complaint and Amended Bill of 

Complaint and settled law should not have been countenanced. A 

plea in bar is available as a defensive pleading where it is 

clear that all proceedings ought to be ended without further 

consideration. Under the allegations of the Bill of Complaint 

and Amended Bill of Complaint in this Appeal, all remedies in 

contract or in tort providing compensation for Appellants should 

not have been nullified by a plea in bar. 

VI. CONCLUSION 

For the foregoing reasons, appellants request that an 

appeal be granted so that the decrees of dismissal entered by 

the Circuit Court of Loudoun County may be reversed, and the 

case remanded to the Circuit Court for further proceedings. 

Respectfully submitted, 

~ ' ' :r (fJ.--4!...-<-:,. 
James E. Pinkowsk 
King & King, Chartered 
Suite 650 
2033 M Street, N.W. 
Washington, D.C. 20036 
(202) 296-5195 

\ 

~· ... <C r!~ 
James E. Pinkowski 
Suite 200 
4020 University Drive 
Fairfax, Virginia 22030 
(703) 385-0060 
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(1) The parties to this Appe~1 and their counsel are as 

follows: 

(a) Appellants: George and Cynthia White 

Counsel for Appellants: 

James E. Pinkowski, Esquire 
King & King, Chartered 
2033 M Street, N.W. 
Suite 650 
Washington, D.C. 20036 
(202) 296-5195 

James E. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(202) 385-0060 

(b) Appellee: The Connemara Corporation 

Counsel for Appellee: 

John E. Harrison 
Sandra L. Hughes 
Light & Harrison, P.C. 
6849 Old Dominion Drive 
Suite 410 
P.O. Box 6625 
McLean, Virginia 22106 
(703) 356-9751 

.(2) A copy of the foregoing Petition for Appeal was mailed to 

Counsel for Appellee, this 12th day of April 1988. 

(3) Counsel for Appellant wishes to state orally, in person, to 

a panel of the Court the reasons why this Petition for Appeal 

should be granted. 

~ ' ~ ..... L. d'~ 
ames E. Pinkowski 
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l..CC88U1110a VIIIIOINIA 22075 

Re: White v. The Connemara Corporation 
In Chancery No. 10629 

Gentlemen: 

The plaintiffs have filed a Bill of Complaint against 
the defendant for specific performance of a real estate 
sales agreement dated March 14, ~986, or, in the alternative, 
for damages for fraud related to the agreement and damages 
for breach of the agreement. The defendant has filed 
a Plea in Bar alleging that Paragraph 15 (b) of the agreement 
constitutes the plaintiff's sole remedy (terminate the 
contract and receive a refund of all funds paid by them 
to the defendant seller as liquidated _damages) and that 
the allegations of fraud are insufficient as a matter 
of law to allow the plaintiffs "to go beyond the written 
terms of the agreement." 

EXHIBIT A 
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After consideration of the argument of counsel on 
June 5, 1987, the authorities cited by counsel and the 
transcript of a hearing before Judge Hancock of the Circiut 
Court of Fairafx County on May 22, 1987, in two cases 
involving similar contract provisions, I am of the opinion 
that th~ Plea in Bar must be sustained. 

The plaintiffs argue that Paragraph 15 {b) of the 
agreement is unconscionable because the only remedy it 
affords them in the event of a breach of the agreement 
by the defendant is the return of the plaintiff's own 
money. While I agree not only that the remedy involves 
the return of the plaintiff's own money, but also that 
the default provisions are very harsh, I feel that three 
other considerations are stronger and more compelling 
in this case. 

First, just as Courts do not measure the adequacy 
of consideration, I do not feel they should judge the 
adequacy of the remedy. I don't think anyone would deny 
that a person can bargain away his rights. There would 
be some measure of consideration to be given if a purchaser 
had contracted away all his remedies whatsoever, but 
that is not the situation in the instant case. 

Second, the plaintiffs do have a remedy, as iimited 
and harsh as it may be. They can terminate the contract 
and be rQlieved of any liability under it. Rescission 
is certainly a recognizable remedy for breach of contract. 

Third, the plaintiffs still may have a tort cause 
of action against the defendant. In this regard, i feet 
that ~ount II of the Bill of Complaint does not set forth 
a separate cause. of action for fraud against the defendant, 
but merely tries to make a breach of contract claim sound 
like a tort claim. 

Let ·Mr. Dennis prepare the appropriate decree sustaining 
the Plea in Bar and dismissing this cause. 

very~: yours, 

James H. Chamblin 
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The purpose of this letter is to confirm ~he reasons for my 
sustaining of the defendant's Plea in Bar and Demurrer as com­
municated to you by my assistan~ on November 25, 1987. 

The Complainants had previously been granted leave to file an 
Amended Bill of Complaint which they did, but all of the elements 
of a fraud action are not properly pled in the Amended Bill. See 
Winn v. Aleda Canst., 227 Va. 304 (1984). There are no allega­
tlons that the representations we·re false when made and were made 
intentionally and knowingly with the intent to mislead. 

Because the Complainant had previously been granted leave to 
amend to allege a fraud action, no further leave to amend is 
granted. The suit is dismissed, with prejudice. 
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Fairfax, Virginia 

\Friday, May 22, 1987 

The above-entitled action came on to be heard befor 

the Honorable Quinlan H. Hancock, a Judge in and for the Circ 
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1 P R 0 C E E D I N G S ____ _. _____ _ 
2 (The Court Reporter was sworn.) 

THE COURT: All right. There are two 

4 cases here, but the issue appears to be the same with both 

S cases: is that right? 

• MR. SILVER: Precisely, Your Honor • 

T THE COURT: All riqht. Fire away. 

I MR. DENNIS: Your Honor, in that regard, I 

t am going to just argue it as if it was juat one ease. They 

10 are, as you said, identical; and essentially our position is 

II very simple. Paragraph fifteen of the standard new homes 

IZ sales agreement used by.VMI, which is the builders rep, which 
. . 

13 I think you have in front of you in at least one of the files 

14 and it should have been attached as Exhibit A in the bill of 

IS complaint. 

II MR. SILVER: I~ Your Honor please, I blew 

17 it up for you, and \ 

18 MR. DENNIS: And I will confine my argumen 

It to that clause any way, and in fact the case turns on that 

20 clause, I think. 

Zl THE COURT: All right. 

22 MR. DENNIS: It is our position that it is 

23 absolutely clear that when they contracted with the seller in 
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1 this case that they took the terms of that clause, and that 

2 they agreed to them, and not withstandin9 the harsh result 

s it may beget, and not withstanding whether whether they have 

4 an independent tort of fraud, is tha animal they seem to be 

5 shooting for in their bill of complaint, but their remedies 

1 that they seek are only declaratory, specific performance, 

7 and the·n of course, the damages with punitives. 

1 But the language in fifteen, subparagraph 

• left parens, small b, right parens, couldn't be any clearer. 

11 It even states in the parenthetical, down about what looks 

11 like to be the fourth line, whether ox not the purchaser 

12 elects to terminate. 

IS 'In other words, the purchaser could just 

14 walk away, and leave his deposit sitting there. The point.we 

15 are making is that the parties knew going into this, with 

II their eyes wide open, that i~ either party essentially did 

IT not, or even could riot -- p~rdon me -- could not or even did 

II not perform, that the remedies were as.listed in paraqraph fifteen 

11 And it specifically excludes, I think, the 

20 right to Lis pendens the property, and subsequently dismiss 

21 it in performance, and obviously as you can well imagine, wha 

22 is going on here is tha~ these properties are tied up by thes 

u gentlemen's Lis pendens, and their position is whether we ael , 
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I and our position is, no, that it really borders on slander of 

2 title. 

The cases that I have to discuss with you· 

4 today are --.well, first of all, I did want to point out to 

s the court that obviously one of the beat responses that they 

• may raise would be that our -- you kn~w, that truly we are 

7 entitled to prove our breach, and then let the chips fall 

I where they may. 

• Well, no, I think the whole intent of that 

11 paragraph is that, no., ~here is no need to do that. The 

11 seller can, if they feel that the sale has essentially come t 

It an end, or at least if it is only in their mind, say look, I 

13 am not going to get myself into litigation, into a litigation 

14 position. 

IS I am not going to get myself in any further 

11 problems with you all. Take·your money back, and take a hike, 

l7 and that is exactly·what t~s clause says that he is allowed 

11 to do, and as Your Honor doesn't kno~, because all you are 

11 concerned with now is the pleadings right now, is if and when 

20 we have to file an answer, our client is going to cite breach, 

zt too, and it is precisely the reason why paragraph fifteen is 

22 in these contracts, because the seller in this case, without 

u this kind of protection, every time he negotiates with a 
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1 purchaser at all, let alone signs a contract with him, holda 

2 himself up to·havinq this property tied up by aLia pendens 

3 and/or a suit for specific performance. 

4 Now, there is a case that I think is reall 

s instructive in this area. It does not coma out, at least on 

1 its face, in the favor of the Plaintitf in this case. I mean, 

7 the defendant in this case, Addicott Hills, ~ut it ia 

a interesting, because I think the facts are really on_all 

1 fours. 

10 And it is the case of Haythe -- B-A-Y-T-H- , 

11 versus May, and Judge Cacheris heard that c••• a few years ag 

IZ when he was still here. 

13 MR. SILVER: Can we have the cite on the 

14 case? 

IS MR. DENNIS: I'm sorry. It is 223 

IS Virginia 359r In that case, Hr. May was•going to sell his 

11 property to a qentleman by ~he name of Haythe, and Mr. Haythe . . 
11 and he got into-essentially a squabble, and eventually Hr. 

11 May just threw up his hands,and esssentially kind of like 

20 the Addicott Hills folks did here, and said, look, I am selli g 

21 it to somebody else, and you do whatever you are going to do 

u and take your best shot. 

u (Brief Pause.) 
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I ~~. DENNIS: Judge Cacheris at the trial 

z decided that, you know, it's true, yes, that Mr. Haythe has 

3 this right, and probably ought to even have specific 

4 performance, but because of his living circumstances versus 

s · the living circumstances of the purchaser who came in 

• subsequent to ~im, that he wasn't go~ng to order that. 

7 And the Supreme Court said, aa you can 

a imagine, no, that is not the way that you judge a case like 

t that, Judge Cacheris. If you feel that he had a contract to 

10 purchase, and that he was essentially defaulted on without --

11 you know, without reason or recourse, then he has a right to 

az specific performance, and you can't use other factors to 

13 decide that. 

14 The re~son why I bring that case ~P is~ 

ts because I think it is the one that is on all fours, And 

11 obviously it goes against the arguments·of Addicott Hills in 

11 this case, but I went a little bit further. ·t went down to . . 
11 the files, and ·I got out the contract that was involved there 

t& and that contract has absolutely no liquidated damages provision 

zo in it, and it has absolutely no election in remedies 

21 provision in it. 

22 The thing that I think ia very crucial in 

23 this case is that not only does paraqraph fifteen discuss 
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1 liquidated damages, but it also talks to an elec~ion of 

2 remedies by the parties. 

s The people, when they signed these 

4 contracts,the Leon demands are no different than anybody else, 

s and they are aqreeinq that no other damages, rights, or 

1 remedies, even if they elect to terminate, and I am reading 

1 the last sentence, shall in any case be collectable, 

1 enforceable, or available to the purchaser, and the purchaser 

1 agrees to accept and take the said cash payment, which ia 

10 essentially the return of the monies that are being held by 

11 the seller, in. satisfaction of the-- in satisfaction of the 

II lost sale, or the lost purchase. 

IS · It's really ambivalent with regard to 

14 who is in breach,.or who is in default. It is a way that 

15 the seller took it upon himself, and the way that the 

ll purchaser agreed to, by-- he is·charged.with a duty of 

17 knowing what is in this do,ument, and he placed his signature 

18 

It 

20 

21 

22 

. . 
on it. 

It is· a way of avoiding litigation,· and 

it is a way of avoiding tieing up the title to these 

properties, especially in a market that we have today, which 
I 

is very liquid, and obviously their argument in that reqard 

is that, yes, this martet is very liquid, and by the time my 
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I client were to have gone to settlement, the price of the hous 

2 had risen thirty or forty thousand dollars, and that is a 

3 horrible loss to them. 

4 Well, you know, if we have to get to the 

s defenses that would be raised by Addicott Hilla, the point 

• would be that they should have thought of that, you know, whe 

T they took on the things that were required by the seller. 

I But all I am saying is that the seller is 
. 

t reserving his right in this contract, to which the purchaser 

10 agreed, to essentially terminate and give back the monies, an 

tl go on, especially as I pointed out in this liquid market, 

ll where they've qat to get.in and out of these subdivisions 

13 very quickly, or lose all. 

14 THE COURT: What good is the contract u~de 

IS those circumstances? 

•• MR. DENNIS: Well, it•is bilateral in that 

17 sense, Judge, if what you m~an is what good does it do to the 

18 Leon's and the Mann's. My point would be what good does it 

It do Addicott Hills, too, because they couldn't sue for specifi 

20 performance either. 

21 No matter how eqregious the breach is by 

22 a prospective purchaser, they have to accept pursuant to this 

23 contract, they have to accept that deposit as a full and fai 
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1 adjustment of any damages they may incur, and that includes, 

z which is exactly the case in at least one of these houses, 

s that includes the situation where the purchaser has asked for 

4 extras, or additional contract items that are above and beyon 

s the base price as they call it of the house, and the seller 

I has gone ahead and put those into the .house, and all of a 

7 sudden they walked away. 

I Well, you know, yes, it is true in a sense 
. 

I that it is a harsh remedy, but that brings me to my final 

II point, and I know that you are not bound by wha~ another 

II Circuit Court Judge does, and certainly you are only bound by 

tl the Supreme Court of Virginia, and the Federal Courts that 

IS rule in that area, but this precise issue has come before· 

14 Judge Penn already this year, and as. he stated in his 

IS memorandum opinion, although Section lSb of the contract~ whi 

II is the subject of this suit is harsh, such constituted the 
-

IT agreement of the parties, a~d the purchasers are left with . 
II their sole remedy, the return of the.deposit. 

II They have contracted away any other rights 

zo and remedies. And it is absolutely clear that they have 

21 contracted away not only their rights in a sense of monetary 

D damages, but they literally contracted away their remedy. Now 

Z3 that brings me to the point that I think is very apparent her 
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1 in the lawsuit they filed. You know, their bill of complaint. 

z Apparently, with regard to the Court's ancillary powers in 

3 the chancery case, to also adjudicate a law issue, they have 

4 accused our client of fraud, and seek money damages for that. 

s We don't deny that they have every right 

1 in this world to maintain a fraud act~on or any kind of tort 

T action independent of -- an independent tort action, but they 

a have no right to Lis pendens the property or seek specific 

1 performance. They gave that up in the contracting process, 

10 and there is no bearing ~ere. 

11 All they had to do was walk away from that 

IZ table.- They did not have to sign this contract. They could 

11 have asked to have this clause omitted, but they didn't, and 

14 in addition to that., I guarantee would have looked them right 

IS in the eye and said, no way am I getting rid of this 

11 paragraph. That is my only control that•I have over the 

11 speed with which I move these units out there. 

11 And, so I urqe Your Honor to essentially 

11 follow the lead of Judge Penn, although I have to state in all 

20 fairness that that case is on appeal, and the attorneys on the 

21 other side did not agree with his ruling there, but I think 

22 it is the way that you have to read that clause. It is 

u absolutely unequivocal what the purchasers are agreeing to 

@ 
6 9 
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1 there, and although as Judge Penn said, the result is harsh, 

z they are left with that, and then there is one other thing 

s that I wanted to point out, and that is the case of Brown 

4 versus Frieaburg, which is found at 127 Virginia 1, the first 

s page there of that volume. 

1 At issue there was.a liquidated damages 

T clause not unlike ours, except that it did not have any regar 

1 to the election of remedies question, 'but ·z say this because 

' 1 I anticipate the.briefs that both of these gentlemen have 

10 brought with them here today. 

11 What Brown, and what the Court, the Suprem 

IZ Court of Virginia was sayinq in Brown essentially was that 

IS as long as these clauses are on page ~our of the case, it 

14 says that as long as these clauses are not a mere-incident.of 

11 the transaction, or also not merely to induce performance, or 

11 where it can be fairly inferred that either party might at his 

IT option repudiate the sale, •nd if that is clear to the 

11 purchaser, or tel'· the party who is essentially seekinq the 

It specific performance, then they should be upheld, because 

20 that is the contractual right of both of these parties. 

21 And, Your Honor, I have brought with me 

2Z Judge Penn's memorandum opinion, the Haythe versus May case, 

u and the Brown versus Friedberg cases that I have cited if you 
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I would like to see them. 

2 THE COURT: Mr. Dennis, let me ask you 

3 this question. If I read lSa, if the purchaser defaults or 

4 decides not to perform, the seller can terminate the contract 

I · and keep the purchasers money, right? 

• MR. DENNIS: That· is correct • 
., 

THE COURT: Okay. In paragraph lSb, if th 

I seller defaults, or decides no~ to go through with it, all th 

t seller has to do is give the purchaser back the money; isn't 

II that right? 

II MR. DENNIS: That is correct. Or, any sum 

12 of money held ·by them ~ t says. 

13 THE COURT: Right. Well, under the -- und r 

14 the way this is structured, what is to preclude the defendant -
IS in this case from selling thirty or forty houses, and taking 

II deposit from each person. They start building the house, and 

17 they have had the ~se of ~ese people's monies for a year, or 

II six or seven months, or whatever, and whether they qet intere t 

II o~ it or use it to continue the construction or whatever, and 

21 decide a half-year later, or a year later, whenever, that we 

21 are not going to go throuqh with it, and here is your money 
-------------------· ·----- - ----- ---------

n back. Is that possible~ 

651 
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• 

1 Honor, but this is somethinq that I think is a burgeoning are 

z of the law, and primarily started as you can imagine on the 

3 \~est Coast. 

4 Implicit in every contra~t, and especially 

s in the restatement of contracts now, is the duty of good 

• faith, and there are -- that would be an independent tort. 

7 In other words, if the only reason they did that was because 

a they did not like the purchaser, or they just wanted to bilk 
. 

1 the purchaser -they wanted to get the additional amount of 

10 money that the house had· increased just whil~ it was being 

11 built -- then you are right. 

12 That would be a separate and independent 

IS tort for which they could recover, but t~e key here is that 

14 they should not be allowed to tie up this property while they 

IS are pursuing this tort that they claim our client has 

11 permitted. 

17 What I t~ink is involved here is a real 

11 fine distinction ·between traditional ·real estate law, and what 

It is a viable tort in a breach of a contract. Now, we don't deny 

20 that they have every right in this world to maintain a tort 

21 action and say exactly what you said. You did not deal in goo 

22 faith, and in fact, you were fraudulently dealing with us, 

u because you never intended to give us this project. 
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I You wanted to use our deposit money, as 

2 Your Honor suggests, to get the project rolling, and then whe 

you saw the amount of increase in these houses, you then went 

• out and got new purchasers at the new level. 

s Well, if that turns o·ut to be the case, 

• which I submit the evidence probably would not show, then of 

7 course they have every right to recovery, and probably for 

• thousands of dollars • 

• But they don't have a right, especially 

10 because of this clause, 'to tie that property up by a Lis 

II pendens, and a suit for specific performance, which 

IZ essentially has that'house, as they know, and as Your Honor 

13 knows, sitting ~here just in limbo for aa lonq as they keep 

14 this suit going, and admittedly, yes, you are right. I know f 

IS you are thinking as a settlement judge, that would put 

II • pressure on Addicott Hills to do something about the case, 

17 but that is not what they c~ntracted for. 

II And quite frankly~ since we are in equity, 

It I don't think that is just. So, I think that is what is at 

2& issue here. Yes, they have the right to go after damages, an 

21 probably big damages if they can prove it, but they don't hav 

22 the right to specifically enforce this agreement, because 

23 they contracted.away that right, and for the very good reason 
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1 that I have just cited. 

2 The builder or developer needs to qet 

3 on, and he needs to get to another project, and if in fact he 

4 has violated the duty of good faith, and if in fact he has 

s committed an actual fraud, then he will ~uffar for it. Thank 

I you, Your Honor. 

T THE COURT: All right. 

• MR. SILVER: If Your Honor please, we have 

I two memorandums of law hereJ one from Mr. Aunon's client, and 

10 one by my client, to submit to you. Would the court like to 

11 take a few minutes to read those? They are fairly short. 

12. MR. DSNNIS: I would just state for the 

IS record that I j~st received both of them. this morning.-

14 (Brief Pause.) 

IS MR. DENNIS: That's when they were 

11 finished. • 

17 (Brief P~use.) . 
II THE COURT: Go ahead, Mr. Silver. 

II MR. SILVER: Your Honor, what happened here 

20 is that my clients and Mr. Aunon's clients both contracted to 

21 buy these houses around February of 1986. They put down five 

22 thousand dollars apiece at that time. The deed of the 

2S subdivision was not even recorded by the builder uneil July of 
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I 1986, and a contract called for settlement on the houses in 

2 October. Now, it was perfectly obvious that those houses 

3 were not going to be finished by October, and the builder 

4 should have known that. 

s What is happening in t~ia case, and there 

I are two of us that this has happened to, is that during this 

T period of time, from February of '86, when we bought the 

I house for two hundred and ninety-one thousand dollars through 

I today, there has been an increase in value. 

to They have it now listed for three hundred 

II and fifty-five thousand dollars, and I have the things with 

IZ me. They decided, you k~ow, what can we do to make our profit, 

IS because we procr.astinated, and we didn't get the deed of.· 

14 the subdivision recorded, and if we take a look at paragraph 

IS lSb, we are going to breach our contract, and what we are 

II going to do is give back the five thousand· dollars, and we are 

IT done with it. ' 
II But they are comin·g into a court of equity, 

II and saying, Chancellor, even though we are the one who 

20 breached, and that is all that is before the Court, they are 

21 the one who breached, even though we have done that, we are 

22 going to insist that you permit a forfeiture by the innocent 

U purchasers, because the contract says that. 
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I They are sayin9 that paragraph lSb says 

2 that the only thing the purchaser can do, even though he is 

3 innocent, and ·I am no good and I have declared the default, 

4 is get liquidated damages of five thousand dollars, the five 

S ·thousand dollar deposit. 

• The five thousand dollar deposit is not 

7 liquidated damages, Your Honor. It is liquidated damages the 

I other way. The seller gets to keep five thousand dollars 

I and it is liquidated damages to him, but to us, it is getting 

10 the return of our own property. We have no~ collected a sing e 

11 red penny that is damages. We collected back our own money. 

1Z But this case is even worse, in that 

IS in the contract, that when you purchase these houses, you 

14 to if you want additions, you have to pay for them at the 

IS time, and that contract says that if this house does not 

11 settlement for any reason, no matter how•justified, you don't 

17 get back the money you adv•~ced for the options. That is not 
... 

18 the deposit. That is money advanced for options. 

II If this court buys the argument of Addicot 

2t Hills, Addicott Hills gets several things. One, they get 

21 to sell this house, which is still not complete by the way. 

u Two, they get to keep the thirteen thousand dollars -- the 

U ·thirteen thousand, eight hundred dollars in option money. 
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I Three, they get all of the appreciation 

2 caused by their delay in performance. What does my client qe ? 

3 They get back their five thousand dollars, and that is it. 

4 That is not liquidated dama9es. They are getting back their 
. 

s own money. 

1 Equity, Your Honor,. and a forfeiture, and 

1 it also provides a remedy for every wrong. This contract, if 

1 read to be what is in here, does not provide a remedy for a 

1 wronq. The seller is wrong, and he is the one that breached, 

1e and what do my clients get back? Their five thousand dollars, 

11 and told to take a hike. 

12 That is not what equity is all about, Your 

13 Honor. Their reading of this ~ontract, if this clause is 

14 enforceable, says I can commit a fraud, and that is what w~ 

IS think they did here, because there are two of us, and there 

11 may be others lurking out there, and all you can 4o is get 

11 your five thousand dollars tack, and not liquidated damages 

11 at all. 

11 Yet, they want us to suffer the forfeiture. 

zo They want us to suffer all the consequences, and all the loss 

21 of their breach of the contract, and that is not what equity 

u is about, Your Honor. They argue that if we were in default 

u all they could do would be to keep the deposit. That is not 
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1 true, Your Honor. 

z They keep the five thousand dollars, and 

3 they keep the thirteen thousand, eight hundred dollars, but 

4 if you look at lSa, they also have the right to specific 

s performance. 

1 All paragraph lSa ~ays is that we can get 

1 liquidated damages, but all of the case law says that unless 

a it says it is exclusive, you still can go on the alternative 

t contract and go for specific performance. Every case that we 

10 have found has said that, and had that been what paragraph b 

11 said, this case would be easy, Your Honor. 

12 We would have had ten thousand cases to gi e 

. 13 to you then. This is a very unusual situation, where it is 

14 the seller who has breached, and not the purchaser, and we 

15 want this house. We have elected not to terminate· this 

11 contract. We want this house, and we ar& entitled to it. We 

11 have done everythinq that ~ are supposed to do, and that is 

11 what the pleadings before the court.are. 

It And under Pleas in bar, under the rules 

2o of equitable pleading and practice, they are limited to what 

2J they have said in their Plea in bar, and their only defenses, 

u even though we are in default, even though the seller is in 

23 default, paraqraph lSb says there is nothing you can do about 
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1 it. We can breach this contract, and we can commit fraud, an 

2 we can do anything we want, and all you can do is return to 

the people their five thousand dollars, and that is liquidate 

4 damages, and it is not because it is our own money. 

s 
I think the court hit.the nail on the head 

• on what was happening here. They stand to gain a hundred 

7 
. thousand dollars, and we stand to get our five thousand dolla s 

I back, and lose the thirteen thousand·, eight hundred, and lose 

• aur house which we have been waiting for, Your Honor, for ove 

10 a year now, and lose whatever appreciation there is in that. 

II 
That is not .equity, Your Honor. The Hayth 

12 case I haven't read, and I think it talks about when specific 

13 performance ca~ be decreed, and it is obvious it can be 

14 decreed in this type of case. The case that was heard by 

IS Judge Penn, I do not know much about that. I don't know 

II .. 
whether it had the same -- the initial contract, paragraph 

17 lSb, obviously is there, bdt as to whether they were going to 

II suffer the additional loss of thirteen thousand, eight hundre 

It dollars, which was the extras, because no matter how justifie , 

20 I don't know if that was in there, and I don't know what was 

21 argued in that case, and what evidence was presented, and 

whether it was done on a Plea in bar, or anyt·hinq else, but 

I do submit to Your Honor that this case is very important. 
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I This case is telling builders to put in 

z your contract what you want, and we are going to enforce it, 

S and it doesn't matter that you are the bad guys, and you have 

4 done wrong, we are going to enforce it, and this court, as a 

5 court of equity, ought to say, no. 

• We are going to en~orce those provisions 

7 that are enforceable, and paragraph lSb not only treats a 

I forfeiture, but it creates a penalty. It penalizes us, the 

I innocent person. 

10 And as a penalty clause, it cannot be 

II enforced. Your Honor, if you were to rule their way, and giv 

IZ us a wrong without a remedy, we.end up with zip. Your Honor, 

IS I ask you to throw out paragraph lSb, and compel specific 

14 performance. 

IS We are ready, able, and willinq, and have 

II been, and it is perfectly obvious what they are doing here, 

IT and they have done it to m~ client, and they have done it to . 
11 his client. They;· want the extra hundred thousand dollars 

It appreciation. 

zo THE COURT: Mr. Aunon. 

Zl MR. AUNON: Your Honor, the facts of my 

u client's case are exactly.the same, and I join in the argumen 

23 of Mr. Silver. 
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z 

THE COURT: All right. Thank you. 

MR. DENNIS: Mr. Aunon toid me he was 

3 going to do that. Your Honor, and I accept that, obviously, 

4 but the first thing, Your Honor, is -- and I touched on this 

S earlier, we are not admitting that we breached, and I think 

1 it is unfair for them to stand there and say that is the way 

T that the case is going to come out. 

1 What this clause stands for the propositio 

1 of, is·that there is no need to get to that issue. The 

11 raison detra (Phonetic), is you will, of these kinds of 

11 clauses, is the right to pay the deposit back, and say, you 

12 know, I think you are at fault, but it is not worth my time 

IS and resources to go to court and prove it. . 

14 Or it is certainly not worth my time a~d 

IS resources to get tied up defending a suit like this. so,What 

11 I am going to do is say here is ·your deposit back, and I will 

IT go with business. ·zt is ~ly because of the way that this 

11 market is, Your-Honor, that they ar~ able to make some of 

11 these arguments, and say that it is fraud on its face. 

zo Well, you know, fraud has to be proven, 

Zl and there are nine elements to .fraud, and I think as I said 

u before, that I think it is really unfair to stand here and 

D tell the court that is what they are going to be able to prov • 
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I 
All I am saying is that is precisely why 

z these clauses are inserted in there, and that the purchaser 

accepts by his signature, is to avoid exactly what they want 

4 you to do. 

s The next point I wanted to touch on in 

• rebuttal, Your Honor, is that as Mr. Silver indicates, it is 

T the only thing that the purchaser can do, is to accept his 

I money back and that is the end of that. Well, that is not 

I . 
true. As I told y~u in my opening argument, they have every 

10 right to sue us in tort, and to sue for fraud if they think 

II they can prove that. 

12 As I said, I don't think so, but they are 

13 not without a remedy, and don't let them try to kid you that 

14 they are, because they have a very valid legal remedy, and. 

IS they ought ndt to be in equity, especially in the face of a 

•• clause.like this. 

IT The Plea. in bar, I have to take issue with 

II what Mr. Silver said. What we said -in the Plea in bar was 

•• and is right there in black and white, and it is not what Mr. 

Zl Silver said I said, and it is right there for you to read, 

Zl and it says essentially that there exists an election of 

U remedies, et cetera, et cetera. I am not so much concerned 

about the liquidated damges aspect of that clause. 
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I 
I, quite frankly, might agree with these 

2 
gentlemen given this -- given the current scenario of the way 

s 
this works, that this is -- well, that the liquidated damages 

4 aspect of it does not fly, but these people also chose to sig 

S ·a contract that contained an election of remedies clause in 

• 
., 
I 

I 

II 

II 

ll 

IS 

14 

II 

•• 

there, and that is without regard to·whether it operates as a 

forfeiture or not. 

They chose in the contracting process to 

agree.to these terms. Our client, if they were asked to 

deletethose would have said, no. End of t~e deal. Right the 

it would have been the end of the deal, but, rio, they took 

it, and they had stars in their eyes, and just like my client 

had stars in hi~ eyes, and they sat down at that table and 

they agreed to these terms. 

The Haythe v. May case, Mr. Silver is 

absolutely right. I would only point out to you that in that 

n case that there was. no suc&.clause in that contract in that 

II 

II 

20 

21 

22 

66 

case. There is no election of remedies in that case, and no . 
liquidated damages provisions whatsoever in that case. So, 

the Judge was not presented with that kind of dilemna. So, 

Haythe v. May is not controlling. 

The reason I brought it up is because if 

you look at the case it is on all fours, but it is not on all 
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1 fours with reqard to that one thing. 

z And then with regard to what happened down 

J in Loudoun County, all I can say is, yes, yes, yes. It was a 

4 Plea in bar, and it was before any other pleadings whatsoever 

s ·were filed, and it was precisely the same thing, because I 

1 doubt you will find a pocket of land .around here where the 

T prices have not gone up fifty thousand dollars in the last 

1 year or two. 

• THE COURT: Regardiess of whether the 

11 property escalates in value, the Court finds that paragraph 

11 fifteen to be unconscionable. Mr. -- you know, I can't bring 

12 myself to believe that the Supreme Court of Virginia would 

11 permit anyone, a builder or anybody else, to be,able to eithe 

14 not comply or not perform a contract such as this, with wh4t 

IS I will refer to as impunity. 

11 As Mr. Silver suggests, it is not just a 

IT matter of liquidated damages. This actually would and could 

II result in a penalty to the purchasexs. So, the court in each 

11 case, is going to deny the Plea in bar, and overrule it. 

20 MR. DENNIS: Your Honor, how long do I hav 

21 to file other responsive pleadings? Is twenty-one days 

u acceptable? 

MR. SILVER: If Your Honor please~ I think 
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1 the rule on Pleas in bar is -- he is saying to the court that 

2 there is one issue in this case, and that is the issue of law 

3 that has to be decided, and I think once that is done, I thin 

4 the case is over with, as far as we are entitled to specific 

s performance. 

t I don't think he can come in now and plead 

' other matters. 

• THE COURT: Oh, yeah, I think he has a 

1 right to file responsive pleadings. The defendantwss served 
.. 

It on the 13th of April. 

II MR. SILVER: Your Honor, if he needs 

12 twenty-one days, he can have it. 

IS THE COURT: All right. Put twenty-one 

14 days in the order. 

IS MR. DENNIS: Is Mr. Aunon and Mr. Silver 

•• to prepare the order? 

If !HE COURr: Yes, sir. 

II (Whereupon, at approximately 3:09 o'clock 

It p.m., the hearing was concluded.) 
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1 CERTIFICATE OF COURT REPORTER 

z I, PAUL S. INTRAVIA, a Verbatim Court Reporter, do 

s hereby certify th~t I took the notes of the foregoing hearing 

4 by Stenomask and reduced the same to typewriting7 that the 

s foregoing is a true record of said hearing to the best of my 

1 knowledge and ability; that I am neith~r related to nor 

T employed by any attorney or counsel employed by the parties 

1 thereto, nor financially or otherwise interested in the 

1 action.·. 

It 

"11 

II 

11 

14 

IS 

II 

IT 

11 

It 

21 
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IN THE 
SUPREME COURT OF VIRGINIA 

AT RICHMOND 

GEORGE AND CYNTHIA WHITE, 

Petitioners (Appellants) 

vs. 

THE CONNEMARA CORPORATION, 

Respondent (Appellee) 

BRIEF OF APPELLEE IN OPPOSITION TO PETITION FOR APPEAL 

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE 
JUSTICES OF THE SUPREME COURT OF VIRGINIA 

COUNTER-STATEMENT OF THE CASE 

Appellants "Nature of the Case and Proceedings Below" (Page 1-4 

Appellants• Petition) is not correct insofar as a factual account of 

the proceedings in the trial court are concerned. 

This case does not involve an "intentional and willful breach" 

on the part of a seller of a New Home Sales Contract as stated by 

counsel for the Appellants. There was no finding of fact as to 

which party, if either, breached the Contract. 

This case involves a New Home Sales Contract dated March 14, 

1986, b~r and between George White and Cynthia Graham [now known as 

Cynthia White] ("Purchaser") and The Connemara Corporation ("Sell-

er") and Builders Marketing, Inc. ("Agent•), for the property 

located at 114 Connemara Drive, Sterling, Virginia ("Property"), 

which was ratified on April 11, 1986 ("Contract"). 

The pertinent provisions of the Contract which relate to the 

dispute are as follows: 
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15. DEFAULT BY EITHER PARTY. 

(a) In the event that this Contract is not performed by 
Purchaser in accordance with its terms and provisions, 
this Contract may be terminated by Seller and upon such 
termination Seller shall have the right to retain all 
amounts paid by Pu~chaser hereunder as liquidated damages. 
It is acknowledged and agreed by the parties and Purchaser 
that the aforesaid liquidated damages are not a penalty, 
but represent actual damages which Seller will sustain 
upon any default by Purchaser, which damages will be 
substantial but are not capable for precise determination. 

(b) In the event that this Contract is not performed by 
Seller in accordance with its terms and provisions, Seller 
being in default and Purchaser not being in default 
hereunder, Purchaser may, as Purchaser's sole and exclu­
sive remedv hereunder, terminate this Contract by giving 
prompt written not1ce thereof to Seller, and Seller, upon 
receipt of such notice, shall forthwith return to Purchas­
er all sums theretofore paid by Purchaser to Seller here­
under, such sums being agreed upon as liquidated damages 
as a result of Seller's default because of the difficulty 
and uncertainty of ascertaining actual damages. No other 
damages, rights or remedies (whether or not Purchaser 
shall elect to terminate this Contract) shall in any case 
be collectible, enforceable or available to Purchaser, and 
Purchaser agrees to accept and take this cash payment as 
Purchaser's total damages and relief hereunder in such 
event. 

18. MISCELLANEOUS •• 

(c) Purchaser is expressly prohibited from recording this 
Agreement or any memorandum thereof, and upon any attempt­
ed recordation, at Seller's option, this Agreement shall 
become null and void and all rights of Purchaser hereunder 
shall thereupon cease and terminate. 

(e) This Agreement contains the final and entire agreement 
between the parties hereto, and they shall not be bound by 
any terms, conditions, statements, warranties or represen­
tations, oral or written, not herein contained. 
(Emphasis added\. 

Sometime prior to the scheduled settlement on the Contract, the 

Whites began complaining that an area, approximately 6' by 6', on 

the front brick exterior immediately above the porch and entrance on 
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the second story was covered with aluminum siding and not covered 

with brick. The Connernara Corporation told the Whites that aluminum 

siding was planned for this small portion of the exterior because 

the structure would not support a brick face above the porch and 

entrance on the second floor. 

The Whites now allege that documents not a part of the Contract 

also were a part of the Contract. However, in the Court below this 

material was alleged by the Whites to be a part of the Contract. 

The Connemara Corporation objects to this being raised for the first 

time on Appeal and in any event the Contract controls. Paragraph 

18(e) of the Contract supports the position that the Contract 

contains the final and entire agreement and the parties are not 

bound by anything not contained within its four corners. 

Settlement was scheduled for December 12, 1986 at the offices 

of Stahl and Buck as settlement attorneys. The Whites did not 

tender settlement on the Contract at that time or at any time 

thereafter. 

On or about December 23, 1986, the Whites filed a lis pendens 

on the Property in violation of Paragragh 18(c) of the Contract. 

Also, on or about December 23, 1986, the Whites filed their Bill of 

Complaint against The Connemara Corporation for specific perfor-

mance, for fraud, and for breach of contract. 

On or about January 19, 1987, the Defendant filed its Plea-

In-Bar, asserting the following: 

1. Even if the Connemara Corporation is in default of the 
Contract, Paragraph 15(b) of the Contract constitutes the 
~~ites' sole and exclusive remedy under the Contract, and 
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2. The Whites' allegations of fraud as set forth are insuffi­
cient as a matter of law to allow the Whites to go beyond the 
written terms of the Agreement. 

On June 5, 1987, The Connemara Corporation moved the Court to 

sustain the Plea-In-Bar which it had filed and moved the Court to 

remove the lis pendens filed against the subject Property from the 

land records of Loudoun County. Judge Chamblin took this matter 

under advisement and on June 25, 1987, issued his Letter Opinion, 

which is attached hereto and made a part hereof as Exhibit 1, 

sustaining the Plea-In-Bar on all three counts and dismissing this 

cause. As stated in the Letter Opinion, Judge Chamblin considered 

the argument of each Counsel on June 5, 1987, the authorities cited 

by each Counsel and the transcript of the hearings before Judge 

Hancock of the Circuit Court of Fairfax County on May 22, 1987, in 

the two cases involving similar contract provisions, prior to 

rendering his opinion to sustain the Plea-In-Bar with respect to all 

three counts and dismissing this cause. 

On or about September 3, 1987, the Whites filed a Motion to 

Reconsider the decision concerning only the fraud count. As a 

result of the Motion to Reconsider, the Court used its discretion 

under Rule 1:8 of the Rules of the Supreme Court of Virginia to 

allow the Whites leave to amend its Bill of Complaint to plead facts 

in support of their fraud cause of action in lieu of filing a new 

Bill of Complaint as a separate lawsuit. 

On September 8, 1987 a Decree was entered dismissing with 

prejudice Count I (specific performance) and Count III (breach of 

contract) of the Bill of Complaint, removing the lis pendens and 
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returning the deposit on the Contract to the Whites and granting the 

Complainant's Motion to Reconsider for leave to amend Count II 

(fraud) of the Bill of Complaint. A copy of the September 8, 1987 

Decree is attached hereto and made a part hereof as Exhibit 2. 

This Decree was signed by the Whites' counsel as "SEEN AND 

AGREED/OBJECTED". Under Rule 5:25 of the Rules of the Supreme Court 

it is questionable whether the Whites' objection was stated with 

reasonable certainty at the time of the ruling on the contract 

claims, but it is clear that the Whites did not preserve an ob­

jection to the Court's finding that Count II (fraud) did not set 

forth an independent cause of action because the Court granted the 

Whites' Motion for leave to amend. Furthermore, pursuant to Rule 

1:1 of the Rules of the Supreme Court this Decree was final as to 

the specific performance claim and the breach of contract claim 21 

days after entry (September 29, 1987). No appeal to this Decree was 

filed within 30 days of entry (October 10, 1987) in accordance with 

Rule 5:9(a) of the Rules of the Supreme Court. 

On or about September 18, 1987, the Whites filed their Amended 

Bill of Complaint. This Amended Bill of Complaint was almost word 

for word the ~ allegations set forth in Count II of the Bill of 

Complaint. No substantial changes ~ made between Count II of the 

Bill of Complaint and the Amended Bill of Complaint. The Court had 

previously stated its Letter Opinion that Count II (fraud) as set 

forth in the original Bill of Complaint did not set forth a separate 

cause of action for fraud against the Defendant but merely tried to 
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make a breach of contract claim sound like a tort claim. See 

Exhibit 1. 

On or about October 9, 1987, the Defendant filed a Demurrer and 

Plea in Bar to the Amended Bill of Complaint stating amo~g other 

things that there was no substantial difference between Count II 

(fraud) of the original Bill of Complaint and the Amended Bill of 

Complaint and therefore, the Amended Bill of Complaint should be 

dismissed because it did not set forth a separate cause of action 

for fraud and was insufficient as a matter of law. 

On November 25, 1987, Judge Chamblin heard argument on the 

Whites' Motion to Rule on The Connemara Corporation's Plea in Bar 

and Demurrer. By Order dated January 12, 1988, Judge Chamblin 

sustained The Connemara Corporation's Plea in Bar and Demurrer and 

dismissed the cause with prejudice. This second Letter Opinion is 

attached hereto and made a part hereof as Exhibit 3. Judge Chamblin 

states in his Letter Opinion dated January 12, 1988: 

The Complainants had previously been granted leave 
to file an Amended Bill of Complaint which they 
did, but all of the elements of a fraud action are 
not properly pled in the Amended Bill of Com­
plaint. See Winn v. Aleda Canst., 227 Va. 304 
(1984). There are no allegations that the rep­
resentations were false when made and were made 
intentionally and knowingly with the intent to 
mislead. 

Because the Complainants had previously been 
granted leave to amend to allege a fraud action, 
no further leave to amend is granted. The suit is 
dismissed, with prejudice. 

The Appellant noticed an Appeal from the Decrees of this Court 

entered on September 8, 1987 and January 12, 1987. However, it 
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should again be noted that the September 8, 1987 Order was signed by 

the Whites' Counsel as "Seen and Agreed/Objected• but was not 

appealed within 30 days of entry. Therefore, there is a question as 

to what was agreed to, what was properly objected to, and whether 

under Rule 5:25 the Whites can now ask this Court to assign an error 

to this Decree. And finally whether the appeal of the September 8, 

1987 Decree is untimely filed. 

ARGUMENT 

I. THIS COURT MUST AFFIRM THE TRIAL COURT'S RULING BECAUSE IT 
PROPERLY ENFORCES THE PLAIN MEANING RULE ON THE PROVISIONS 
THE CONTRACT. 

Courts of equity must follow the law. Nelson v. Jennings, et 

al., 2 Pat. & H. 357, 368 (1956). See Coles Adm's v. Ballard, et 

al., 78 Va. 139,.149 (1883). See also Jackson v. Holmes, 307 So. 2d 

470 (Fla. Dist. Ct. App. 1975) While Courts of Equity are charged 

with the conscience of the community, they are not allowed to abuse 

their authority by relieving individuals from their solemn bargains, 

Ji however, improvidently these bargains may have been made. Ne~ort 

1 News v. Doyle and Russell, 211 Va. 603, 607, 179 S.E.2d 493 (1971); 

I Smyth Bros., et al. v. Beresford, 128 Va. 137, 170, 105 S.E. 673 

~ (1920); Portsmouth v. Portsmouth, 122 Va. 258, 262, 195 S.E. 278 

r 

I J 
~ r J 
h 

~ 
r 

68~ 

(1918). See also, Jackson at 471 ("The nonperform- ing party should 

not be deprived of his rights unless it appears from the Contract 

that this~ clearly contemplated~ the parties.") [Emphasis 

supplied.] The Court reviewed the Contract of the parties and 

determined its plain meaning. After having accomplished this, the 
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trial court enforced the meaning of the Contract, by returning the 

Whites deposit on the Contract as set forth in Paragraph lS(b) of 

the Contract. 

A. The Court Is Not Free To "Interpret" An Unambiguous Docu­
ment. 

Rules of construction only apply when a Contract is ambiguous. 

The contract in issue here is not ambiguous. The Supreme Court of 

Virginia stated in Wilson v. Holyfield, 227 Va. 184, 187, 313 S.E. 

2d 396 (1984): "The principles surrounding court review of 

contracts are well settled. Contracts are not rendered ambiguous 

merely because the parties disagree as to the meaning of the 

language employed by them in expressing their agreement.• See, Ross 

v. Craw, 231 Va. 206, 212-213, 343 S.E.2d 312 (1986). In Berry v. 

Klinger, 225 va. 201, 208, 300 S.E.2d 792 (1983) I the Virginia 

Supreme Court defined "ambiguity" as doubtfulness, or doubleness of 

meaning, cited in, Renner Plumbing v. Renner, 225 Va. 508, 515, 317 

S.E.2d 484 (1983). The language of this Contract is unequivocal. 

In the absence of ambiguous language the Court must enforce the 

agreement of the parties as it finds it. The Court is not free to 

make a new agreement, nor is it free to interpret an agreement that 

is free from ambiguity. Id. 

The Contract at issue is clear. Assume for argument sake that 

The Connemara Corporation breached its Contract with the Whites, 

under Paragraph 15(b) the Whites' sole and exclusive remedy is to 

terminate this Contract and receive a full refund of the money paid. 
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The trial court assumed this "worst case scenario" and ordered the 

Whites' deposit returned and terminated the Contract". 

B. The Cor,tract Is c:ear A:-,d \\as Enforced As viritten. 

This Contract is not ambiguous. The intent of the parties is 

clear. The Whites' problem with the Contract is not that the 

document is ambiguous, but rather that they do not like what it 

says, given the position which they have placed themselves in. In 

the absence of ambiguity the Court is required to enforce the 

Contract as written, and it did so. This Court should affirm the 

tr·ial court's decision on this matter. 

c. The Trial Court Correctly Noted It Cannot.Simply Disregard 
The Contract Or Re\>rrite The Contract. 

The parties being sui juris are empowered to make their own 

agreements without help or hindrance from this Court. Lerner v. The 

Gudelsky Co., 230 Va. 124, 132, 334 S.E.2d 629 (1985). While the 

Whites have requested this Court to twist or turn or disregard terms 

and provi- sions of the Contract in the light of the Court's own 

conscience or business judgment or in light of later discovered 

facts and arguments, such an incredible request does not carry with 

it the power to comply. The trial court must and did enforce the 

intent of the parties, as the intent of the parties is expressed 

within their own words in their Contract. Supra. Newport News at 

607: Smvth Bros. at 170: Portsmouth at 262. 

D. The Trial Court Accurately Held The Parties' Contract To 
Be The Law Of This Case. 

The Contract is the law of the case. Winn v. Aleda Canst. Co., 

227 Va. 304, 307, 315 S.E.2d 193 (1984); Mercer v. S. Atlantic 
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Insurance Co., 111 Va. 699, 704, 69 S.E. 961 (1911). The Virginia 

Supreme Court, in Ross at 212, held: 

A well settled principle of contract law dictates 
that 'where an agreement is complete on its face, 
is plain and unambiguous in its terms, the court 
is not at liberty to search for its meaning beyond 
the instrument itself.' Globe Corepany v. Bank of 
Boston, 205 va. 841, 848 (1965). 

This Court has been adamant and clear on this inviolability of 

the unambiguous contract and has repeatedly and recently reversed 

lower courts on this issue. See Westbury Coal Mining Partnership v. 

J. s. & K. Coal Corp., 233 va. 226, 229-230, 355 S.E.2d 571 (1987), 

(wResting our decision, as we did in Ames v. American National Bank, 

163 Va. 1, 38, 176 S.E. 204 (1934), upon 'what the instrument itself 

says it says,' ••• "); Lerner at 132. ("Where an agreement is 

complete on its face and is plain and unambiguous in its terms, the 

court is not at liberty to search for its meaning beyond the 

instrument itself."); Wilson at 187 ( • it is the duty of the 

court to construe a contract as written ••• "); Meade v. Wallen, 

226 Va. 465, 467, 311 S.E.2d 103 (1984); Eagler v. Little, 217 Va. 

869, 873, 234 S.E.2d 242 (1977). In Meade at 467 the Court stated: 

It is the function of the court to construe the 
contract made by the parties, not to make .! 
contract for them. The question for the court is 
what did the-parties agree to as evidenced by 
their contract. The guiding light in construction 
of [the] contract is the intention of the parties 
as expressed by them in the words they have used, 
and courts are bound to say that the parties 
intended what the written instrument plainly 
declares. (Emphasis added}. 

The Court also said in Wilson at 187: "Courts cannot read into 

contracts language which will add to or take away from the words 

already contained therein." The Court may not go outside a plain 
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and unambiguous instrument to search for the instrument's meaning 

because the instrument is the repository of the final agreement of 

the parties. Berry at 208. 

T~is Court has also upheld lower courts invokir.g the absolute 

authority of an unequivocal contract. Berry at 2~8; Winn at 307; 

Quesenberry v. Nichols and Erie, 208 Va. 667, 671, 159 S.E.2d 636 

(1968); Globe Company v. Bank of Boston, 205 Va. 841, 849, 140 

S.E.2d 629 (1965). This case is clearly covered by this Rule. 

Therefore, this Court must affirm the trial Court's decision. 

Il;. THE CONTRACT IS NOT SEVERABLE. THE FAIRFAX COUNTY COURT 
COMMITTED REVERSIBLE ERROR IN SEVERING PARAGRAPH 15(b). 

A. The Words Of The Contract Say The Contract Is Not 
Severable. 

The parties in their own words have expressed their view that 

the Contract is "entire." See Paragraph 18(e) of the Contract. The 

word "entire" in this sense is a term of art as specifically defined 

as "time is of the essence". Therefore, it is the expressed intent 

of the parties that this Contract be viewed as one entire Contract 

and that the covenants are not independent but are each dependent 

upon the other. The concept of a severable contract is more appli­

cable to multiple purchase contracts, (e.g. 10 widgets for fifty 

dollars). See Buchanan v. Buchanan, 174 Va. 255, 278, 6 S.E.2d 612 

(1940). (The divisibility of the subject matter, although not 

determinative is indicative.) Simpson, Contracts at 318. Calmari 

and Perillo, Contracts at 429-431. In the instant case, since the 

promised performance by The Connemara Corporation is a single one, 
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(a single sale), this is also indicative of an entire contract. An 

entire contract is not severable. 

B. Under Corr~on Law The Absence nf A Survival Clause ~eans 
That If Any Part Of The Contract Is Voided, The Entire 
Agreement Fails. 

There is no survival clause in this Contract. Therefore, in 

the absence of such survival clause, the removal of any part of this 

Contract by the Court would render the Contract void and unenforce-

able. See Engleby v. Harvey, 93 Va. 440, 25 S.E. 225 (1896). 

Noves' Ex'x v. Humphreys, 52 Va. 335, 11 Gratt. 636 (1854). Judge 

Hancock's prior finding that Paragraph 1S(b) of the Contract, in two 

similar Fairfax County cases, is unenforceable rendered those 

contracts void and was reversible error. The trial court in this 

l i: case properly refused to commit this reversible error. 
I· 

;. In the two Fairfax cases, Judge Hancock said Paragraph 15 (b) of 
•' 

the contract is unenforceable and read that provision out of the 

contracts under consideration in those cases. 

Virginia case law clearly states the consequences of a court 

striking down a single provision of an entire contract: the entire 

contract fails. Engleby, supra. McCrowell v. Burson, 79 Va. 290, 

303 (1884); Noyes, supra. The entire contract will either stand or 

fall together. Either all provisions of the "entire" Contract apply 

or the aentire" Contract is void. "The court cannot write a new 

contract for the parties even when, in light of the facts known to 

them the Court might think they should have adopted different 

language. The Court should have given effect to the plain wor~s of 

the Agreement." Lerner at 132, Berrv at 208, Usinger v. Campbell, 

572 p. 2d 1018, 1021 (1977). 
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Similar language is found throughout Virginia cases. In 

McCrowell at 303, this Court stated: 

It is also true that where there is an entire con­
sideration for the defendant's promise, ~ace up of 
several particulars, and one of these co~sists of 
an agreement by the defendant, which the statute 
of frauds requires to be in writing, and which, 
for want of such a writing, is void, the whole 
consideration is void, and the promise cannot be 
supported. 

The idea that entire contracts are void if a portion fails is 

also supported by Epperson v. Epperson, 108 Va. 471, 476, 62 S.E. 

344 (1908). 

C. Judge Hancock Erred In Ruling Paragraph 15 (b) Of The 
Contract Was Unconscionable. 

The Fairfax County Court erred in ruling that Paragraph 15(b) 

of the Contract is unconscionable. Paragraph lS(b) does not even 

approach the very high standard for unconscionability set by this 

Court. An unconscionable bargain is "one that no man in his senses 

and not under a delusion would make, on the one hand, and no fair 

man would accept, on the other.• Smyth at 170. See Eagler at 872. 

In Banner v. Rosser, 96 va. 238, 251, 31 S.E. 67 (1898) the court 

stated: 

"The further objection was made that the agreement 
was unconscionable •••• Can it be said that he 
acted unwisely, or that his conduct was not that 
of a prudent business man? But whether wise or 
unwise the agreement, in view of the testimony 
that he had the capacity to make it, and that it 
was his own free voluntary act, cannot be im­
peached, however unreasonable or imprudent it may 
now seem to others." 

Given the circumstances of the transaction, and the experience 

of the parties, the Contract is not unconscionable. 
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Once again the intention of the parties is to be found from 

their own words. Buchanan at 278: Eschner v. Eschner, 146 Va. 417, 

422, 131 S.E. 800 (1926); Shelton v. Stewart, 193 Va. 162, 67 S.E.2d 

841 (1951); Allernong v. Aucusta Natior.al Bank, 103 Va. 243, 249, 4S 

S.E. 897 (1904): Bream v. Marsh, 31 Va. 852, 853, 4 Leigh 21, 25, 

(1832). 

"While the jurisdiction undoubtedly exists in 
the courts to avoid a contract on the ground that 
it makes an unconscionable bargain, nevertheless 
an inequitable and unconscionable bargain has been 
defined to be 'one that no man in his senses and 
not under a delusion would make, on the one hand, 
and as no fair man would accept, on the other.• 
The inequality must be so gross as to shock the 
conscience." 

Smyth at 170. This cannot be said of the Contract in the instant 

case. This is the standard which the trial court has found has not 

been violated by Paragraph 15(b), therefore it was able to enforce 

the letter of the Contract. 

"But whether wise or unwise the agreement, in view 
of the testimony that he had the capacity to make 
it and that it was his own free voluntary act, 
cannot be impeached, however unreasonable or 
imprudent it rna~' seem to others." 

Banner at 251. There is no rule which allows a Court of equity any 

more power than this. Judge Chamblin clearly recognized this law in 

making his decision in the instant case. 

III. THE CLAUSE IN QUESTION DOES NOT PURPORT TO BE A LIQUIDATED 
DAMAGE CLAUSE ONLY. IT IS, IN ADDITION THERETO, AN EI .. ECTION OF 
REMEDIES. 

The Whites incorrectly argues that the Judge below held that 

this was a permissible liquidated damage. It is, without question, 

not solely a liquidated damage clause. The Connemara Corporation 
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I does not argue that "damages" are returned to the perspective 

~ purchaser. Never could it be more true than in the instant case 
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that, as stated by this Court in the recent case of Tavlor v. 

Sanders, 233 Va. 73, 353 S.E.2d 745 (1987), the construction to be 

given stipulations by parties to a contract "depends upon the intent 

of the parties as evidenced by the entire contract viewed in the 

light of the circumstances under which the contract was made." Id. 

at 75 S.E.2d. The contract in question between the parties contained 

not just the original contract but certain contract addendums and 

incorporated by reference other documents. 

Although the Appellants seek tirelessly to characterize Para-

graph 15 as a liquidated damages clause that has run afoul of the 

law to the extent that it has become a penalty, the examination of 

this area by the Virginia Supreme Court has long recognized the 

right of a vendor to specify an election and be protected in that 

endeavor. In the case of Brown v. Friedberg, 127 Va. 1, 102 S.E. 

468 (1920), the court was confronted with a situation in which a sum 

of $500.00 was agreed upon as liquidated damages for a breach by 

either party. The vendee brought a suit for specific performance 

upon the breach of the vendor and the court granted specific 

performance. The court affirmed the trial court, and the 

observations they made in their reasoning are particularly important 

to the case at bar. As stated by the court: 

"The approved rule is that a court of equity may 
decree specific performance of a contract, for the 
sale and conveyance of real estate which also re­
quires the payment of a sum of money, whether by 
way of penalty or damages, to secure the perform­
ance of such contract; but if the contract is in 
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the alternative and provides for the performance 
of either of two things - that is, where the 
vendor is given the right either to make the con­
veyance or to pay a stipulated sum of money in 
lieu thereof - then equity will not decree specif­
ic performance of the contract to cor.vey." 
[Citatio·ns omitted] Id. at 3. 

There was no alternative available for the vendor to pay money 

in the Brown case and, therefore, the Brown case is distinguishable 

from the case at bar where The Connemara Corporation had such a 

right. The court in Brown expressly recognized the right of a 

company such as The Connemara Corporation to protect itself from 

suits such as the one filed by the Whites by providing for an 

alternative remedy in the contract. 

The Brown court goes further on this issue. In that decision 

the court was also concerned that the insertion of the $500.00 

Id. at 4, 102 S.E. at 472. The facts are exactly the opposite in 

the case at bar, where The Connemara Corporation has reserved for 

itself, and also given the same right to the prospective purchasers, 

the right to abandon the contract for whatever reason may exist. 

Whether or not this is done in good faith has nothing to do with the 

contract action. This is more appropriately the subject of an 

action ex contractu for a breach of the covenant of good faith or 

similar tort for damages. 

The Brown court did not stop there, however, and went on to 

observe the following: 

21123/21/jg 
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"There is no statement, either verbally or ~n 
writing, in connection with the transaction from 
which it may be fairly inferred that either party 
might at his option repudiate the sale, or that 
either had the alternative of renouncing the 
contract upon the payment of the $500.00. ~ost, 
if not all, of the authorities cited to support 
the vendor's contention are based upon the fact 
that there was some language in the contract 
clearly indicating the right or option, either to 
repudiate the contract of sale or to pay the 
stipulated amount." Id. 

Thus, we can see that the important consideration is whether or 

not the agreement of the parties was·unequivocal and not a "mere 

incident" or non-essential aspect of the agreement. If the market 

fo~ real estate in Northern Virginia were far more elastic, or, for 

example, static. Then, we would see the Whites filing a Plea-in-Bar 

to The Connemara Corporation's attempt to compel specific perfor-

mance. What is w~rse, there is no comparable "leverage" that.The 

Connemara Corporation would be able to employ in that situation for 

they would have nothing to •freezen as has been the effect of the 

lis pendens and the related suit for specific performance filed by 

the Whites. 

In their brief, the Whites cite Hornbook Principles Of Law, 

which The Connemara Corporation will agree are axiomatic in this 

area, that state, essentially, the time-honored principle that a 

court of equity may grant specific performance in a case involving 

real estate. It is also axiomatic that sui juris parties may waive 

their rights, and that is exactly what happened here. 

In the Haythe v. May, 223 va. 359, 288 S.E.2d 487 (1982) case, 

Judge Cacheris, then a Fairfax County Circuit Court Judge, heard a 

dispute involving a situation seemingly strikingly similar to the 
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one between The Connemara Corporation and the Whites. In June of 

1977, the plaintiff in Haythe had contracted with May Properties for 

construction of the dwelling that was at issue. A closing was 

scheduled for April at which time the purchaser in that case refused 

to settle due to certain construction defects. The trial court in 

that case found specifically that such a refusal was justified. 

However, at a later date, when the purchaser attempted to settle on 

the contract with May Properties once again, it found that the 

property had been conveyed from May Properties to another purchaser. 

Haythe thereupon sued May Properties and its principals for 

specific performance. Judge Cacheris, after hearing the evidence 

and being satisfied that May Properties had breached the contract by 

conveying the property to another purchaser, nonetheless, because of 

Haythe's "personal situation" refused specific performance and 

ordered that Haythe recover his deposit and incidental expenses. 

The Supreme Court reversed. 

At first blush, this case would seem to be on all fours with 

The Connemara Corporation case and, indeed, adverse to The Connemara 

i1 Corporation's position in this case. However, a review of the 
~ 
1l Fairfax County Circuit Court files made by counsel for The Connemara 

r 
1' Corporation has disclosed that, in the contract between Haythe and 

May, there was no liquidated damages provision at all and, further, 

not even a mention of any election of remedies provision. 

As was pointed out to Judge Chamblin in the oral argument, the 

contract in Haythe v. May was absolutely silent with regard to any 

liquidated damages or election of remedies. In other words, the 
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seller in the case of Haythe v~ May did ~ have available to him 

the fully negotiated contractual provision which Judge Chamblin 

correctly decided acts as a bar to any actions that may be brought 

under the contract. Thus, the holding of Haythe v. May has abso-

I! lutely no bearing on the case involving the Whites~ 
ii 
r Once again, as well, the Virginia Supreme Court observed that 

with respect to specific performance, although it is a matter of 

course for courts of equity to make such a decree, "the granting of 

specific performance is addressed to the sound discretion of the 

trial court." Id. at 361. And, further, quoting from First Nat-

ional Bank v. Roanoke Oil Company, 169 Va. 99, 192 S.E. 764 (1937), 

the court noted that part of the inquiry must be whether or not 

there is anything "to indicate that its [the contract's] enforcement 

would be inequitable to a Defendant n Id. 

Thus, we can see, the inquiry is not confined to whether the 

Whites will suffer a harsh result from the bargain they made but 

whether, in light of all the surrounding circumstances, and the 

contract terms, it is equitable to force the transfer of the realty 

rather than to award damages. One must also bear in mind that, in 

their suit, the Whites have asked for damages and declaratory relief 

in addition to specific performance. This, more than anything else, 

undercuts their assertion that they have no adequate legal remedy. 

Other than citing Hornbook Law with regard to the "uniqueness" 

of real property and its relatively presumptive equity jurisdiction, 

the Whites alleged nothing to guide this court with regard to the 

Whites' need for the actual property in order to make them whole. 
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Again, as stated above, they have no problem at all quantifying 

their damages in nature and amount and, this in and of itself should 

be enough to deny equity jurisdiction and consequently the privilege 

of specific performa~ce thereir.. 

The Whites cite numerous cases standing for the proposition 

that the seller may not willfully refuse to convey, and if he does, 

he will suffer damages measured by the difference between the 

contract price and the value of the property at the time of the 

breach. However, this ignores the fact that was raised in oral 

argument before Judge Chamblin and not objected to by the Whites at 

the time, that the Whites were alleged to be in breach and not the 

Seller. 

In the case of Williams v. Snider, 190 Va. 226, 56 S.E.2d 63 

(1949), it was·"not disputed that the evidence supports a finding by 

the jury that the Defendant, without just cause, willfully refuse to 

convey • n Id. at 227, 190 S.E.2d 64. There is no indication in 

the Williams case that there existed a contractual provision akin to 

the contractual provision in the case at bar. 

\\ Additionally, and totally consistent with the Williams deci-

r sion, the Whites were not barred from bringing any action they wish 

ex contractu. Indeed, if they had alleged and proven that the 

seller committed a tort against them, in other words, if it is true 

as they attempted to assert in their pleadings that the seller has 

defrauded them or has committed some other independent tort, they 

were free to sue and, as Williams suggests, the measure of damages 

would be readily available to them. However, having expressly 

21123/21/jg 
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waived the remedy of specific performance, they may ~, consistent 

with the contractual provision they agreed to, seek specific perfor-

mance or, for that matter, "tie-up" the property by filing a lis 

per.cens. 

IV. THE PLEA-IN-BAR WAS A COMPLETELY PROPER PROCEDURAL VEHICLE FOR 
DISMISSING THE SPECIFIC PERFORMANCE CLAIM AND THE BREACH OF 
CONTRACT CLAIM. THE TERMS OF PARAGRAPH 15 LIMITED THE PARTIES 
REMEDIES UNDER THE CONTRACT. 

Turning to the paragraph in question, we see that in the last 

sentence of Paragraph 1S(b) the purchaser agreed that it will not 

seek any other remedies, damages, or rights under the contract. 

This is the gravamen of Judge Chamblin's decision as it related to 

the claim for specific permanence and for breach of contract. Thus, 

had the Whites properly alleged a tort either in Count II of the 

Bill of Complaint or in their Amended Bill of Complaint, the con-

tractual provision would have no bearing on the fraud claim. 

Finally, it should be noted, although not controlling, in a 

very recent case decided by the Supreme Court of New York, Appellate 

Division, it was decided that this type of clause [Paragraph 15] 

does, indeed, limit the purchaser's remedies to the return of the 

deposit. 

In the case of Mancini-Ciolo, Inc. v. Scaramellino, 500 

N.Y.S.2d 276 (N.Y. App. Div., 1986), it was held that the trial 

court was proper in granting summary judgment in favor of the 

Defendant on the strength of such a clause. The Court stated "the 

parties to a contract for the sale of real property may agree to 

restrict the liability consequent upon a breach, or may agree that 

-21-
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no damages will be payable at all once the status quo has been 

restored • • • implicit in such a limitation ~s the obligation to 

act in good faith. It contemplates the existence of a situation 

be~'ond the control of the parties." Id. at 2 7 8. 

In the case at bar, the White's original Bill of Complaint, 

although making conclusory allegations of willfulness, malice, and 

bad faith, nowhere ·states facts sufficient to show this Court, or 

the trial court that the alleged representations were false when 

made and were made intentionally and knowledgingly with the intent 

·to mislead. 

V. THE TRIAL COURT'S DECISION ON THE PLEA-IN-BAR AND THE DEMURRER 
ON THE FRAUD CLAIM SHOULD BE AFFIRMED BECAUSE THE ELEMENTS OF 
FRAUD WERE NOT PLED. 

A. The Allegations In The Amended Bill Of Complaint Sounded 
Like A Contract Claim. 

The Amended Bill of Complaint, like Count II of the Bill of 

Complaint did not set forth an independent tort, but sounded like a 

tort clothed in a breach of contract claim. Therefore, the Plea-

In-Bar was properly sustained if this cause of action is found to be 

a contract claim because of the exclusive remedy language in Para-

graph 15(b). 

B. Fraud Was Not Pled With Sufficient Particularity. 

Actual fraud is a tort, an action independent of the contract. 

The essential elements of fraud are: 

1. a false misrepresentation, 

2. of a material fact, 

21123/21/jg 
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3. 

4. 

5. 

made intentionally and knowingly, 

with intent to mislead, 

reliance by the party mislead, and 

6. resulting damage to the party mislead. 

Chander v. Satchell, 160 Va. 160, 171, 172, 168 S.E. 744 (1933); 

Moore v. Gregory, 146 Va. 504, 523, 131 S.E. 692 (1925); Winn at 

308. 

Where fraud is relied on, the bill must show specifically of 

what the fraud consists so that the defendant may have the oppor­

tunity of shaping his defense accordingly, and since it must be 

clearly proven as alleged, it must be distinctly stated. A mere 

general charge is not sufficient. Fraud must be particularly 

alleged, as well as all essentials which warrant the charge. 

Dickenson v. Bankers' Loan, et al., 93 Va. 498, 501-502, 25 S.E. 548 

(1896). 

"In pleading a fraud, the pleader must by apt words allege in 

his pleading every act, fact and intent which necessarily enter into 

and constitute that particular fraud; and these essentials must be 

alleged with such precision and certainty as to exclude every 

construction except the fraudulent and wrongful purpose complained 

of; and if, from the face of the pleading, it is doubtful whether 

the allegations do, in fact, amount to that particular fraud or not, 

it is not well plead." Loomis v. Jackson, 6 W.Va. 613 (1873). The 

facts showing the fraud and the resulting damage must be alleged. 

Lloyd v. Smith, 150 Va. 132, 149, 142 S.E. 363 (1928). Fraud is a 

conclusion of law from facts, and it is a well-settled rule of 

21123/21/jg 
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pleading, both at law and in equity, that the facts out of which the 

fraud arises must be alleged as well as proven to justify relief on 

that ground. Virginia Pass & P. Co. v. Fisher, 104 va. 121, 132, 51 

S.E. 198 (1905). 

'i 
1 Judge Chamblin correctly noted in his second. Letter Opinion 
i 
I 
~ that "there are no allegations that the representations were false 

when made and were made intentionally and knowingly with the intent 

to mislead. The Whites have failed to allege at lease 3 of the 6 

elements of fraud in their second attempt to make out a cause of 

action for fraud in this lawsuit. Therefore, the trial court's 

action to sustain the Demurrer as to the Amended Bill of Complaint 

is correct and is supported by the above reference to the case law. 

The trial court should recall that the trial court did give the 

Whites a chance to replead their fraud count in an Amended Bill of 

Complaint after the trial court told the Whites the current pleading 

was insufficient to allege an independent tort action, however, the 

Whites chose to replead the same allegations in·their Amended Bill 

of Complaint .• 

c. The Words Of The Contract Say The Contract Contains The 
Final And Entire Agreement. 

Paragraph 18(e) says that the Agreement contains the final 

entire agreement and that the parties shall not be bound by any 

terms, conditions, statements, warranties or representation, oral or 

written, not herein contained. Therefore, even if the Whites relied 

on the preliminary promotional material and even if it is construed 

as showing a full brick face, the parties are not bound by this 

21123/21/jg 
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artist rendition because it was not part of the Agreement. However, 

because a fraud claim was never properly pleaded the trial court 

never reached this issue. 

In Koch v. Seventh St. nealty Corp., 205 Va. 65, 71, 135 S.E.2d 

131 (1964) the court sustain the demurrer on the grounds that the 

facts did not support the charge of fraud. Similarly in the case at 

hand with Paragraph 18(e), the facts do not support a claim for 

fraud based on an artist • s rendition in preliminary promotional 

material which is not part of the contract. 

CONCLUSION 

WHEREFORE, for the reasons stated herein your Appellee respect­

fully pray that this Court affirm the Circuit Court of Loudoun 

County's Orders and dismiss the Petition of the Appellants. 

ohn E. HarrJ.son 
Sandra L. Hughe , 
LIGHT & HARRISON, 
6849 Old Dominion 
Suite 410 
P. o. Box 6625 

Esquire 
Esquire 
P.C. 
Drive 

McLean, Virginia 22106 
(703)356-9751 
Counsel for Appellee 
The Connemara Corporation 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed 
first-class, postage prepaid to the offices of James E. Pinkowski, 
King & King, Chartered, Suite 650, 2033 M Street, N.W., Washington, 
D.C. 20036 and to the o:fices of Janes E. Pinkowski, 4020 University 
Drive, Suite 200, Fairfax, Virginia 22030, counsel for Petitioners 
(Appellants) this ,/{/1(t.. day of May, 1988. 
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James E. Pinkowski, Esq. 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 

Kelty R. Dennis, Esq. 
6849 Old Dominion Drive 
Suite 410 
McLean, Virginia 22106 

25 June 1987 

Re: White v. The Connemara Corporation 
In Chancery No. 10629 

Gentlemen: 

The plaintiffs have filed a Bill of Complaint against 
the defendant for specific performance of a real estate 
sales agreement dated March 14, ~986, or, in the alternative, 
for damages for fraud related to the agreement and damages 
for breach of the agreement. The ~efendant has filed 
a Plea in Bar alleging that Paragraph 15 (b) of the agreement 
constitutes the plaintiff's sote remedy (terminate the 
contract and receive a refund of all funds paid by them 
to the defendant setter as liquidated damages) and that 
the allegations of fraud are insufficient as a matter 
of law to allow the plaintiffs "to go beyond the written 
terms of the agreement." 



After consideration of the argument of counsel on 
June S, 1987, the authorities cited by counsel and the 
transcript of a hearing before Judge Hancock of the Circiut 
Court of Fairafx County on May 22, 1987, in two cases 
involving similar contract provisions, I am of the opinion 
that the Plea in Bar must be sustained. 

The plaintiffs argue that Paragraph 15 (b) of the 
agreement is unconscionable because the only remedy it 
affords them in the event of a breach of the agreement 
by the defendant is the return of the plaintiff's own 
money. While I agree not only that the remedy involves 
the return of the plaintiff's own money, but also that 
the default provisions are very harsh, I feel that three 
other considerations are stronger and more compelling 
in this case. 

First, just as Courts do not measure the adequacy 
of consideration, I do not feel they should judge the 
adequacy of the remedy. I don't think anyone would deny 
that a persqn can bargain away his rights. There would 
be some measure of consideration to be given if a purchaser 
had contracted away all his remedies whatsoever, but 
that is not the situation in the instant case. 

Second, the plaintiffs do have a remedy, as limited 
and harsh as it may be. They can terminate the contract 
and be relieved of any liability under it. Rescission 
is certainly a recognizable remedy for breach of contract. 

Third, the plaintiffs still may have a tort cause 
of action against the defendant. In this regard, I feel 
that Count II of the Bitt of Complaint does not set forth 
a separate. cause of action for fraud against the defendant, 
but merely tries to make a breach of contract claim sound 
like a tort claim. 

Let ·Mr. Dennis prepare the· appropriate decree sustaining 
the Plea in Bar and dismissing this cause. 

JHC/aea 

Very M.y yours, 

James H. Chamblin 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

!GEORGE WHITE, et ux. 

Complaintants, 

v. Chancery 10629 

THE CONNEMARA CORPORATION, 

Defendant. 

DECREE 

THIS C~USE came before me on the 5th day of June, 1987, at 

the regular Motion's Day Docket, upon the Motion of the 
;t, 

Defendant, by •~••• Counsel, Light & Harrison, P.C., to sustain . .,.. 
the plea in bar filed by ~ on the basis that the contract 

!between the parties limited the parties' rights and remedies~~ 
''"'fe0111 ~q£e~':"~~:f1'.:,/!!:+J:"' t:::~~!de,!foif:! l~~.~:?{~ ad 

~ .c. • do .Ptt:.r,ct:!. ~OCJ;.rt of' 1-A r:li/1 o+ Cotnplai,JT; 
I . 

I~ APPEARING, upon ~ument of Cour .. sel for all parties, as 

!~ell as the authorities cited by Counsel, and the transcript cf a 

I 

\ 
\ 

\ 

I 
I 

l 

' 
I 
' . 

~ 1.2. ~ 14t? . 
hearing/before Judoe Hancock cf the Fairfax Circuit Court ~~~ 
~ ~r- "th. re~-,;.&» ~ .J,.. ~ ~,, .. ~ ~Jll.r~ /18?,~ 

the Plea in Bar must be sustained as to the contract counts of • 

r~e Bill of Complaint based upon Paragraph 15(b) of the coctrac~ 

'!agreement. It is therefore 

ORDERED that this cause be. and hereby is, DISt1ISSED with 
I 
\\prejudice as to the _Complaintants, Gecrge and Cyn~hia White, 
I· , . 
. insofar as the~r re~edies, stated unce~ c~unts I ar.d III cf the 
i 

I 

:.Bill of Co:!'.;:.laint concerned and, that certai~ lis 
; ~ 
;jfiled by the Whi:.es against the prjperty. knc\lttn 

I 
as L~t ., 

~~1. Section 1 of Connemara Woods Subcivis1on in ~eed Book .. 
!I 
I; 
1: 

7, Sloe~ 
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. Y 
, Pa~e 1232 is hereby released and The Connemara Corporation shall 

cause a copy of this Decree to be filed amono the land records of 

Loudoun County, and return the deposit of $2,500.00 to Counsel 

1 for complaintants, and it is fn41W,Jirsr ~C4fJJede,an·,... ;~ 8 ~ 
.I .~~·! •r& FURTHER ORDERED that Complain1antsA~ ~ranted leave to Amend 

I the~r Bill of Complaint.~ plea4 faets in s~~~~~c of a fra~ 

lraase of action set fot th iu eoant II of the Bill of Complaint. 

1

1

1said Amended Bill of Complaint to be filed within ten days of 

I this Decree. ~ 

ENTERED this fJ- da 

Hon. James H. 
Judge a t; 
Loudoun County·Circuit Court 

SEEN AND AGREED/OBJECTED: 

1 "-A/C.~.__~~~-&.;....;;;..._, __ _ 
·~'· lly ·s, Esq. :James E. Pinkowski, Esq. 

4020 University Drive 
Suite 200 

._ • .a. : 1..:. 
• , _.~, E ~· • ...;, '" ''·• 

'. ·:;. : .. 
···\t•X .. , ::. 

.. •· .. :~, .. 

ght & Harrison, P.C. 
p 849 Old Dominion Drive 
.fsuite 410 
j'P.O. Box 6625 
i~cLean, Virginia 22106 
~~(i03) 356-9751 
•I 

~~ounsel for Connemara 
!~orpora~ion and Carl 
:;Berns te 1.n & Associates, Inc. 
!i 
I, 

I 

•: 

Fairfax, Vir~inia 22030 
(703) 385-0060 . 

Counsel for Complaintants 

~£CORD£.()1WilifATlF'ICATE AHNE~fO 

1987 SEP 14 PM 3: 53 
l O~IQ(I'iiN ,. n ., ' 

Y'f'Ue~ '"'".;'.,~,._~_. n Cftrk 
~.,. ~, ... ,,.,,.., 
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12 January 1988 

John E. Harrison, Esquire 
Sandra L. Hughes, Esquire 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P.O. Box 6625 
Mclean, Virginia 22106 

James E. Pinkowski, Esquire 
4020 University Drive 
Suite 200 
Fairfax, Va. 22030 

Gentlemen: 

In Re: White vs. Connemara Corporation 
In Chancery No. 10629 

The purpose of this letter is to confirm the reasons for my 
sustaining of the defendant's Plea in Bar and Demurrer as com­
municated to you by my assistant on November 25, 1987. 

The Complainants had previously been granted leave to file an 
Amended Bill of Complaint which they did, but all of the elements 
of a fraud action are not properly pled in the Amended Bill. See 
Winn v. Aleda Canst., 227 Va. 304 (1984}. There are no allega­
tions that the representations were false when made and were made 
intentionally and knowingly with the intent to mislead. 

Because the Complainant had previously been granted leave to 
amend to allege a fraud action, no further leave to amend is 
granted. The suit is dismissed, with prejudice. 

JHC:dm 
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V I R G I N I A : 

IU TEF. CIRCUIT COt;RT FOR THE COUNTY OF LOUDOUN 

GEORGE AND c.~~t; .. ;H :..r\ NH ITE 1 

Complainants, 

v. 

THE CONNEMARA CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEC REF. 

CHANCERY NO. 10629 

THIS CAUSE came to be heard by conference call with Judge 

Chamblin, Counsel for the Defendant, and Counsel for the 

Complainants on November 25, 1987, at 2:00 p.m., upon the motion of 

the Complainants,.by their Counsel, James Pinkowski, to rule on the 

Protective Order and Defendant's Plea in Bar and Demurrer. 

IT APPEARING TO THIS COURT, upon argument of counsel for all 

parties, that the Protective Order should be denied, and that the 

Court would review the oral arguments and pleadings on the Plea in 

Bar and the Demurrer and render a decision l&tcr in the day. It is 

therefore 

ADJUDGED, ORDERED AND DECREED that the Motion for Protective 

Order filed by the Complainants he denied and that this Court take 

under advisement for ruling at a later time the Plea in Bar and the 

Demurrer filed by the Defendant. 

THIS CAUSE IS CONTINUING. 

21102/21/smd/ncy 
12/02/87(3) 
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Entered this ~ day 

WE ASK FOR THIS: 

J'ohn E. Harris 
Sandra L. Hugh s 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
McLean, Virginia 22106 
(703).356-9751 
Counsel for Defer.dant 

SEEN AND OBJECTED TO: 

James E. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703)385-0060 
Coun~el for Complainants 
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Honorable James H. Chamblin, Judge 
Loudoun County Circuit Court 
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V I R G I N I A : 
CllENT 1 - ;.J... e !-

IN THE CIRCUIT COURT FOR THE COUNTY OF LOUDOUN 

GEORGE .a.ND CYNTHIA WHITE, ) 
) 

Complainants, ) 
) 

v. ) CHANCERY NO. 10629 
) 

THE CONNEMARA CORPORATION, ) 
) 

Defendant. ) 

DECREE 

. THIS CAUSE came to be heard by conference call with Judge 

Chamblin, Counsel for the Defendant, and Counsel for the Complain-
' 

ants on November 25, 1987, at 2:00 p.m., upon the motion of the 

Complainants, by ~heir Counsel, James Pinkowski, to rule on the 

Defendant's Plea in Bar and Demurrer. 

IT APPEARING TO THIS COURT, upon argument of counsel for all 

parties and pleadings filed, that the.Plea in Bar and the Demurrer 

should be qranted ar.d that this Cause should be dismissed with 

prejudice. It i~ therefore 

. ADJUDGED, ORDERED AND DECREED that the Defendant's Plea in Bar 

and the Demurrer are sustained and it is further 

21102/21/ncy 
12/02/87 (2) 
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Entered this ~ day 

WE ·ASK FOR THIS: 

J n E. Harriso 
Sandra I.. Hug he 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. o. Box 6625 
Mc~ean, Virginia 22106 
(703)356-9751 
Counsel for Defendant 

SEEN AND OBJECTED TO: 
, \ , 

<>:~~ [ cY ._._)~~ 
James E. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703)385-0060 
Counsel for Complainants 
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IN THE SUPREME COURT OF VIRGINIA 

GEORGE and CYNTHIA WHITE 

Appellants, 

vs. 

THE CONNEMARA CORPORATION 

Appellee 

APPELLANTS' REPLY BRIEF 

James E. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-0060 
(Counsel for Appellants 
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OF THE CASE 1 

ARGUMENT 3 

I. THE PLAIN MEANING RULE FOR THE INTERPRETATION OP 
CONTRACTS IS NOT APPLICABLE IN THIS APPEAL WHERE THB 
ISSUE IS FRAUDULENT INDUCEMENT OF A CONTRACT AND 
FRAUDULENT MISREPRESENTATION OF MATERIAL FACTS. 3 

II. THE APPELLEE'S ARGUMENT ON SEVERABILITY OP THE 
CONTRACT IS SIMILA.LY INAPPLICABLE BECAUSE THB 
CONTRACT CANNOT BE ASSERTED AS A BASIS TO PRECLUDE 
THE ACTION FOR FRAUD AND SUCH RBLIANCE UPON THE 
CONTRACT WOULD BE UNCONSCIONABLE UNDER THE PACTS 
OF OUR CASE. 5 

III. THE ISSUE ON WHETHER PARAGRAPH 15(b) WAS A 
LIQUIDATED DAMAGE PROVISION IN THE CONTRACT, OR 
WHETHER IT WAS AN ELECTION OF REMEDIES, MUST BE 
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APPELLANTS. 7 
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IH THB SUPRBMB COURT OP VIRGINIA 

GEORGB and CYNTHIA WHITE 

Appellants, 

vs. 

THE CONNBMARA CORPORATION 

Appellee 

RBPLY BRIBP OP APPELLANTS 

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF THE 

SUPREME COURT OP VIRGINIA: 

APPELLANTS' RBSPONSB TO APPBLLEB'S STATEMENT OP THB CASE 

The Appellee has argued and furnished a Counter-Statement of 

the Case in its Brief in Opposition to the Petition for Appeal 

that this case does not involve the fraudulent inducement of a 

contract for the sale of a new house and the subsequent 

intentional and willful breach of that contract by the seller. 

The Appellee argues that there was a valid contract between 

Appellee and Appellants for the sale of a new house located at 

114 Connemara Drive, Sterling, Virginia, and that the provisions 

of the contract are controlling to avoid the breach of the j 

contract by the Appellee. 

It has been and continues to be the position of the 

Appellants that the contract entered into with Appellee was 

based upon fraudulent misrepresentations involving the 

construction of the exterior of the house. The 

1 
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misrepresentations constituted a fraudulent inducement to 

Appellants to contract for the purchase of the house. The house 

was misrepresented as being completely different in appearance 

and economic value from the house that the Appellee intended to 

sell Appellants, and the 

Appellants. 

house actually constructed for I 
l 
I 

The misrepresentations were part of the sales promotional 

literature prepared by the Appellee, and its agents, to sell new 

homes in Sterling, Virginia. The contract referenced the house 

as a "Cedarwood Model" which was illustrated in the sales 

lit~rature as a house with a completely brick front exterior. 

The contract also provided that the house wouid be constructed in 

accordance with plans and specifications filed with Loudoun 

County, Virginia. The plans and specifications filed with 

Loudoun County showed the "Cedarwood Model" the same as the sales 

promotional material with a completely brick front exterior. 

Appellants firmly believe they were defrauded by the Appellee and 

the contract should not be effective to prevent them from 

recovering damages for the fraud of the Appellee. The 

Appellants further believe that the fraud continued through the 

formation of the contract by virtue of the reference to a 

"Cedarwood" house to be constructed in accordance with plans and 

specifications filed with Loudoun County which also showed the 

"Cedarwood" house with a brick front exterior. 

2 
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The Appellee's argument concerning timeliness of the Appeal 

on the contract Counts I and III of the Bill of Complaint, the · 

argument that the decision of Judge Chamblin was not objected to, 

the argument that the Fairfax County Circuit Court erred in 

ruling that paragraph 15 (b) of the contract was unconscionable, 

and the argument that the contract was an entire contract and not 

severable are arguments not supported by the record or facts of 

this case. 

AltGUMBH'l' 

INTERPRETATION OP I 

~CO.=.:NT~R:.::.A:.;:C~T:..:S;........:I.:.S_.::N:.=.;O:..:T=--:.:A=P..:.P..=L=I~CA=B:::.::L:.::B~-=I::::N:._...:.TH::.::.I S:._....::A.:.:P:..:P-=E:::.:A::::L:.....WH.:.:.:=::E:.::R:.:::E~-=T=H~ Is SUE Is I 
i 

I. THB PLAIN MEANING RULB FOR THE 

FRAUDULENT INDUCEMENT OF A CONTRACT AND FRAUDULENT MISREPRE- : 
l 
I 

SENTATION OF MATERIAL FACTS. i 

The Appellee argues that this Appeal involves the 

interpretation of the contract between Appellee and Appellants · 

and under the plain meaning rule the contract clause provides 

that the Seller can breach the contract and refund the sums of 

money advanced by Purchasers to Seller as liquidated damages for 

the breach. ! 

This Appeal involves more than the interpretation of the I 
contract between the parties. This l 

I 
Appeal involves fraudulent 

misrepresentations of material facts to induce a party to enter a 
l I 

contract independent from the contract provisions, and the 

contract cannot be relied upon by the party committing the 

3 
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fraudulent misrepresentations as a defense to his fraudulent 

action. In Horner v. Ahern, 207 Va. 860, 153 SB. 2d 216 (1967), 

the Supreme Court of Appeals of Virginia reviewed an action for 

fraud brought by Purchasers against vendors for misrepresentation 

made concerning termite damage in a house being purchased. The 

court said that the action of fraud and deceit was not based upon 

the contract in that case, but was independent of it. The action 

is not in contract, but is tort. The bringing of the action has 

the effect of affirming the contract, but that does not 

constitute a release or waiver of damages for the alleged tort. 

Horner, 207 Va. at 867, 153 S.B. 2d at 221. 

One complaining of fraud and deceit may rescind what was 

done as a result thereof and sue for damages, or may affirm the 

action taken and sue for damages. The contract in Horner 

contained a clause that if termites were found, the Purchasers 

could be relieved of the conditions of the contract. The vendors 

in Horner argued as the Appellee does in our Appeal that the 

contract provisions should govern and provide the sole remedy to 

the Purchasers. The Virginia Supreme Court of Appeals refused to 

accept that argument in Horner and held, as follows: 

To say under these circumstances that the Plaintiffs 
have no right to elect to bring an action for damages 
would, in effect, permit the Defendants to set up their 
own fraud as a defense. This they cannot do. Horner 
207 Va. at 867, 153 S.E. 2d. at 221. 

Fraud is purely tort and it involves a misrepresentation, 

detrimentally relied upon, that occasions a loss. Pigott v. 

Moran 231 Va. 75, 81, 341 S.B. 2d. 179, 182 (1986); Jefferson 

4 



LAWOmas 
KES E. PINKOWSKI 

I UNJVEISITY OIUVI 
sum zoo 

liRfAX. VA. 22030 

(703) J8S 0060 

Standard Insurance Company v. Hendrick 181 Va. 824, 833-34, 27 

s.s. 2d. 198, 202 (1943). The duty to refrain from fraudulent 

acts is imposed by tort law, not by any contract between the 

parties. The character if fraud is not changed from tort to 

contract merely because the parties are also engaged in a I 
I 

I 
contractual relationship. House v. Kirby 233 Va. 199, 355 S.E. 

2d 303 (1987). 

I 
I 

It is elementary that where a contract or transaction was 

induced by false representation, the contract is distinct and 

separable, so that an action for fraud is not precluded by the 

contract. 27 Am. Jur. 2d., Fraud and Deceit Section 387. 

Accordingly, it would be inappropriate for this Court to 

look to the Contract to resolve the issue of fraud in this 

Appeal. The plain meaning rule has no application to the facts 

of our case since a interpretation of the contract is not ! 

involved. The contract provisions whatever their meaning would 

not preclude the separate action for fraud as indicated in the 

above cited case. 

II. THB APPELLEE'S ARGUMENT ON SEVERABILITY OF THE CONTRACT 

IS SIMILARLY INAPPLICABLE BECAUSE THE CONTRACT CANNOT BE 

ASSERTED AS A BASIS TO PRECLUDE THE ACTION FOR FRAUD AND SUCH A 

RELIANCE UPON THB CONTRACT WOULD BE UNCONSCIONABLE UNDER THE 

FACTS OP OUR CASB. 

In this portion of Appellee's brief, the Appellee argues the , 
I 

concept of l 
I 

I 

entire contract, and that the Fairfax Circuit Court's 

ruling on paragraph 15(b) of the contract in a similar case was 

I 
I 
I 

5 
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reversible error because the Court should have found the entire 

contract void. 

Appellee's argument is confusing and unclear because the 

terms "entire" or "indivisible" on the one hand and "divisible" 

or "severable" on the other are often confusing in themselves in 

their meaning and interpretation. Michie's Jurisprudence, 

Contract, Section 324 discusses in detail the confusing and often 

misunderstood nature of the terms "entire or divisible 

contracts". 48, M.J., Contracts, Section 324. 

Michie's Jurisprudence also discusses Entire and Severable 

Contracts in Section 127, and in that section it is indicated 

that Courts can separate good from bad and valid from invalid in 

contracts and enforce the good or valid portions of such 

contracts. 48, M.J., Contracts, Section 127. 

However, the discussion in this Appeal of entire and 

inseverable contracts is really misplaced because the Appellants 

are claiming there was a fraudulent inducement of the contract by 

Appellee which would make the contract voidable by Appellants. 

To enforce their rights, Appellants do not have to disavow the 

contract. They can affirm the contract and sue for damages. 88, 

M.J., Fraud and Deceit, Section 36. 

We would submit that the Fairfax Circuit Court's ruling was 

correct regarding paragraph 15(b) of the contract as being 

unconscionable. The ruling by the Fairfax Circuit Court would 

even be more appropriate under the facts of this Appeal because 

to enforce paragraph 15(b) would permit Appellee to set up a 

6 
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defense to the fraudulent inducement of a contract by the terms 

and conditions of the contract itself. Such a result would be 

unconscionable and contrary to public policy in Virginia. A 

contract provision providing for immunity from bad faith or fraud 

is against public policy in Virginia. 4B, M.J. Contract, Section 

180. 

Accordingly, we would submit that the Circuit Court of 

Fairfax County was correct in ruling that paragraph 15(b) was 

unconscionable. We would further submit that the argument of 

"entire contract" has no application in this Appeal because of 

the fraud involved. 

III. THB ISSUE OR WHETHER PARAGRAPH 15(b) WAS A LIQUIDATED 

DAMAGE PROVISION IN THB CONTRACT,· OR WHETHER IT WAS AN ELECTION 

OF REMEDIES, MUST BE CONSTRUED AGAINST THE APPELLEE AND IN FAVOR 

OF APPELLANTS. 

At best paragraph 15(b) is ambiguous and under the rules 

of contract interpretation the language must be constructed 

against the drafter of the language. In this case, the contract 

was drafted by Appellee and its agents. 

Moreover, Appellee relies upon Brown v. Freedberg, 127 Va 1, 

102 SB. 468 (1920) for the position that paragraph 15(b) was an 

election of remedies. But, a close reading of the Brown v. 

Freedberg decision discloses that the Virginia Supreme Court 

actually found that the liquidated damages provision of the 

contract in that case was only inserted to induce prompt 

performance of the contract and not a substitute for performance. 

7 
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Consequently, these were not two remedies to elect from in the 

Brown case, and it was not intended by the liquidated damages 

clause to ~ive either of the parties the option of abandoning the 

contract and liquidating the damaqes therefor. 

It is our position that Brown v. Freedberg does not alter 

Appellants position that paragraph 15(b) is not a liquidated 

dama~e provision at all since it would merely give Appellants 

their own money for the breach by Appellee. For the reasons 

already stated herein and in the Petition for Appeal, we firmly 

believe such a contract provision is unconscionable under the 

~acts of our case. 

IV. THB PLEA-IN-BAR WAS NOT A PROPER PROCEDURAL VEHICLE FOR 

DISMISSING ANY PORTION OF APPELLANTS COMPLAINT. 

The case authority cited in Appellants' Petition for 

Appeal and the legal arguments presented therein have not been 

rebutted in Appellee's Brief 

Appeal. In lieu of rebuttal 

has cited a case from the 

in Opposition to the Petition for I 
Virginia law, Appellee ~­based upon 

State of New York which enforced a .\ 

contract remedy clause similar to paragraph 15(b) ! 
j 

by granting 

summary judgment to the 
I 

party relying upon the contract clause. I 
The New York Case does not provide support for the Appelle.e • s 

position because the New York Supreme Court said that the 

enforcement of such a clause implies that the party has acted in 

good faith, and the existence of a situation beyond the control 

l 
l 
I 
I 

of the parties. Mancini-Cielo, Inc. v. Sc:aramellino, 500 NYS 2d ! 
I 

i 
I 

276, 278 (N.Y. App. Div. 1986) 

8 I 
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In our Appeal there is a substantial question raised by 

Appellants that Appellee has not acted in good faith, nor is the 

situation complained of by Appellants beyond the control of 

Appellee. The Appellee completely controlled the matter 

complained of by Appellants. Also, the New York Case does not 

involve a Plea-in-Bar as the procedural device to bring the case 

to disposition. Appellants submit there has been no rebuttal to 

their arguments that the Plea-in-Bar was the incorrect pleading 

for resolving the Contract counts of the Complaint. 

V. THE TRIAL COURT'S DECISION ON THE PLEA IN BAR AND 

DEMURRER ON THE FRAUD COUNT OF THB COMPLAINT AND THE AMENDED 

COMPLAINT WAS REVERSIBLE ERROR. 

The Appellee's Opposition to the Appellants' arguments on 

this issue is that the fraud count sounded like a contract claim 

and the action was barred by the contract remedy clause set forth 

in paragraph 15(b). The Appellee has also argued that the 

elements for actual fraud were not pled in the Original Complaint 

and the Amended Complaint. Appellee cited Winn v. Aleda 

Construction Co., Inc., 227 va. 304, 315 S.E. 2d 193 (1984) 

relied upon by Judge Chamblin to establish the elements of actual 

fraud. 

The Appellee's arguments miss the mark for the same reasons 

that Judge Chamblin's decision was in error. Actual fraud is not 

the issue in Appellants' Case. Constructive fraud and fraudulent 

inducement of a contract through misrepresentations of material 

9 
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facts are the issues in Appellants' Case. Michie's 

Jurisprudence defines defines Constructive Fraud as follows: 

Constructive Fraud is a breach of legal or 
equitable duty, which, irrespective of moral guilt 
of the fraud feasor, the law declares fraudulent, 
because of its tendency to deceive others, to violate 
public or private confidence, or to injure public 
interests. 19 Thus, a representation, untrue in fact, 
made by one party to a contract, as of his own 
knowledqe, which induces the other party to enter into 
the contract, whereas the first party was uninformed as 
to the truth or falsity of the representation, is 
fraudulent in equity, even in the absence of actual 
fradulent intent.ao Even an incorrect misrepre­
sentation of a material fact, made for the purpose 
of havinq the other party rely upon it, makes a 
contract entered into pursuant thereto voidable. 1 

88 M.J. Fraud and Deceit Section 3 

19. Moore v. Gregory, 146 va. 504, 131 S.E. 692 (1925): 
Miller v. Huntington, etc. Bridge Co., 123 W. Va. 320, 15 S.E. 2d 
687 (1941): Jackson v. Seymour, 193 Va. 735, 71 S.E.2d 181 
(1952); Bowie v. Sorrell, 113 F. Supp. 373 (W.D. Va. 1953); 
Steele v. Steele, 295 F. Supp. 1266 (S.D. W.Va. 1969). 

20. Gall v. Cowell, 118 W.Va. 263, 190 S.E. 130 (1937): 
Purcell v. Robertson, 122 w. Va. 287, 8 S.E.2d 881 (1940). In 
Purcell v. Robertson, 122 w. Va. 287, 8 S.E. 2d 881 (1940), it 
was stated: "It (constructive fraud) is presumed from the 
relation of the parties to a transaction or from the 
circumstances under which it takes place. The conscience is not 
necessarily affected by it. Indeed, it has been said that it 
generally involves a mere mistake of fact. Hence, the terms 
'constructive fraud' and 'legal fraud' both connote that in 
certain circumstances, one may be charged with the consequence of 
his words and acts, as though he has spoken or acted 
fraudulently, although, properly speaking, his conduct does not 
merit this opprobrium." 

1. Gall v. Cowell, 118 W. Va. 263, 190 S.E. 130 (1937). 

10 
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I 
American Jurisprudence Second says with regard to fraudulent 1 

I 
inducement of contracts as follows: 

In regard to contracts made by parties affecting 
their rights and interests, the general theory of 
the law is that there must be full and free consent. 
It is said that if consent is obtained by meditated 
imposition or circumvention, it is to be treated as 
a delusion, and not as a deliberate and free act of 
the mind. Although the law will not generally inquire 
into men's acts and contracts to determine whether 
they are wise and prudent, yet it will not suffer 
them to be entrapped by the fraudulent contrivances 
or cunning or deceitful management of those who 
purposely mislead them. 1 ' Fraud is material to a 
contract where the contract would not have been made 
if the fraud had not been perpetrated. 20 

••••• In determining whether the making of a 
contract has been induced by fraud, the mental 
capacity of the defrauded party is an important 
consideration. The law recognizes the fact that 
strong-minded persons cannot always protect 
themselves from deceit •••• 

17 Am. Jur 2d, Contracts Section 151. 

Accordingly, we would submit that based upon the foreqoing, 

the trial court's interpretation of this case as an actual fraud 

case is in error. 

19. Juzan v. Toulmin, 9 Ala. 662, Smith v. Kimble, 31 DS 

18, 139 NW 348. Generally, see FRAUD AND DECEIT. 

20. Home1ite v •. Trywilk Realty Co., (CA4 NC) 272 F2d 688. 

11 
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The remedies available to Appellants tor constructive fraud 

are discussed in Michie's Jurisprudence and they are as follows: 

The usual consequence of fraud is that, as 
between the parties, the one who is defrauded has 
a right, if possible, to be restored to his 
former position.ts Thus, where a party has been 
induced to contract through the fraud of the other 
party, he need not attempt to rescind the contract, 
and thus be released from his obligations, but he is 
entitled to affirm the transaction, and sue for 
any damages he may have sustained, or defend an 
action at law on his undertaking by the other party, 
by setting up the fraud.t' 

15. Jefferson Standard Life Ins. Co. v. Hedrick, 181 Va. 
824, 27 S.B. 2d 198 (1943). 

16. Zinn v. Mendel, 9 ·W.Va. 580 (1876): Watkins v. West 
Wytheville Land etc. Co., 92 Va. 1, 22 S.B. 554 (1895): Hudson v. 
Waugh, 93 Va. 518, 25 S.B. 530 (1896): Hurt v. Miller, 95 Va. 32, 
27 S.B. 831 (1897); Wilson v. Hundley, 96 Va. 96, 30 S.E. 492 
(1898): Crockett v. Burleson, 60 W.Va. 252, 54 S.E. 341 (1906); 
Jordon v. Annex Corp., 109 Va. 625, 64 S.B. 1050 (1909); Qsborne 
v. Holt, 92 W. Va. 410, 114 S.B. 801 (1922). In an action of 
fraud and deceit brought by the purchasers of a house against the 
vendors and a real estate firm, the defendants demurred on the 
ground that the plaintiffs' only remedy was rescission since the 
contract provided that in the event of termite damage they would 
"be relieved of the conditions of this contract." This ground 
was held invalid because the remedy of rescission was obviously 
intended to apply if the damage was found prior to closing, which 
discovery the defendants' alleged fraud had prevented. It was 
invalid also because the action for fraud and deceit is 
independent of the contract, being based rather in tort. The 
plaintiffs were not seeking to disaffirm the clause in the 
contract relating to termite damage. To the contrary, they 
relied heavily upon that clause for their position that there was 
imposed upon the defendants the duty to make full disclosures, 
prior to settlement, of the true situation with respect to 
termite damage. It is for the breach of that duty that the 
plaintiffs sought recovery for fraud and deceit. Horner v. Ahern, 
207 Va. 860, 153 S.E. 2d 216 (1967). 

12 
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The action for fraud and deceit is independent 
of the contract, being based rather in tort: 17 

thus, it follows that the bringing of an action for 
damages has the effect of affirming the contract 
but does not constitute a release or waiver of the 
right to seek recovery of damages for the alleged 
tort. 1 • 

88 M.J. Fraud and Deceit Section 36. 

I 
I 
I 

I 
Finally, Appellee argues in its Counter-Statement of the i 

Case that the Appeal was not timely filed or properly objected to 

for the Contract Counts of the Complaint. Despite the existence 

of that argument in the Counter-Statement of the Case, no legal 

authority is cited in the brief or further legal argument is made 

by Appellee in the brief. It should be stated unequivocally there 

does not appear to be any issue as to the timeliness of the 

Appeal for the fraud action. 

The Appellants' position on the timeliness of the Appeal 

pertaining to the Contract Counts of the Original Complaint is 

that the case authority interpreting Rule 1:1 of the Rules of the 

Supreme Court of Virginia provides that a decree does not become 

final for purposes of an Appeal until the whole action before the 

Court is disposed of by the Court. In Daniels v. Truck & 

Equipment Corp., 205 Va. 579, 139 S.B. 2d 31, 35 (1964), the 

Supreme Court of Appeals of Virginia held that: 

17. Horner v. Ahern, 207 va. 860, 153 S.E.2d 216 (1967). 

18. Horner v. Ahern, 207 Va. 860, 153 S.E.2d 216 (1967). 

13 

725 

! 
i 



LAWOFFlCES 

]AMES E. PINKOWSICJ 
[)20 UNIVERSITY OliVE 

stm'l100 
FAIRfAX. VA. U030 

(703) 381 0060 

726 

A final order is one which disposes of the 
whole subject, gives all the relief contemplated, 
provides with reasonable completeness for 
giving effect to the sentence, and leaves nothing 
to be done in the cause save to superintend 
ministerially the execution of the Order. i 

I 
In the Appellants' Case, the Trial Court did not dispose of I 

the entire action by granting a decree for two Counts of the 

Complaint. The Appellants were permitted to Amend their 

Complaint to plead a cause of action for matters raised in the 

Original Complaint. The Court had jurisdiction over the 

Appellants' action until the decision on the Amended Complaint 

was rendered on January 12, 1988. The fact that portions of the 

Original Complaint were not still before the Court is not 

considered final until the Appellants' entire cause of action is 

no longer before the Court. 

Accordingly, we believe the Appeal on the Contract Counts 

was timely filed. 

CONCLUSION 

Por all the foregoing reasons, as well as, the reasons set 

forth in the Petition for Appeal, Appellants request that their 

Appeal be granted and that the decrees of dismissal entered by 

14 
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the Circuit Court of Loudoun County be reversed and the case 

remanded for further proceedings. 

Respectfully submitted, 

GEORGE and CYNTHIA WHITE 
By Counsel 

\ 
"\ 

~£(j'~ 
James B. Pinkowski 
4020 University Drive 
Suite 200 
Fairfax, Virginia 22030 
(703) 385-0060 

CBRTIPICATB OP SBRVICB 

I hereby certify that a true copy 
mailed, postage prepaid, to John E. 
Hughes, 6849 Old ~ominion Drive, Suite 
22106, this l;. 3 ~ day of May, 1988. 

of the foregoing was 
Harrison and Sandra L. 

410, McLean, Virginia 
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The Connemara Corporation, Appellee. 

From the Circuit Court of Loudoun County 

Upon review of the record in this case and consideration 

of the arguments submitted in support of and in opposition to the 

granting of an appeal, the Court is of opinion there is no 

reversible e~ror in the judgment complained of. Accordingly, the 

Court refuses the petition for appeal. 

A Copy, 

Teste: 

David B. Beach, Clerk 

By: 
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... 
VIRGINIA • I 

IN THE CIRCUIT COURT OF FAIRFAX COUNTv: · ~ :. ~: 
. ,. -

I .. 

RONALD SNEWNG and ) . ' ....... 0 • .- • 

ALEXANDRA SNEWNG ) 
) 

Plaintiffs, ) / 

C{J Lt 7J v. ) AT LAW No. 
) 

ADDICOTT HILLS CORPORATION ) 
Serve: Craig Buck, Registered ) 

Agent ) 
4304 Evergreen lane ) 
· Annandale, Virginia 22003 ) 

) 
Defendant ) 

MOTIOO FOR JUDGMENT 

COME NOW the plaintiffs, Ronald Snelling and Alexandra 

Snelling, by counsel, as and for their Motion for Judgment 

complaining of the defendant and state as follows: 

"'\ :· ' .. 
~ 'OJ 

: 
I • • ""' 

'. l 

1. The Defendant is a corporation authorized to do business in 

the Commonwealth of Virginia and is doing business in Fairfax 

County, Virginia. 

2. The defendant is in the land development and construction 

business and has developed a subdivision of residential houses 

known as Union Farm located in Fairfax County, Virginia. 

3. As part of its business the defendant sells the houses it 

builds and places the said houses for sale through advertising and 

real estate listings including Multiple Listing Service. 

4. That as the result of the real estate listings and 

advertising upon which the plaintiffs relied, the plaintiffs were 
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introduced on or about February 1987 to a house known as Union 

Farm Lot 11 and also known as 91 05 Peartree Landing. The said 

property was being offered for sale by plaintiff through its agents. 

5. The plaintiff and defendant on or about February 11, 1987 

entered into a contract wherein the plaintiffs were to purchase and 

the defendant was to sell the property referred to herein for the sum 

of $362,500.00 less a 2o/o discount if the plaintiff was to pay for the 

property in cash without resort to borrowing money from a lending 

institution. 

6. Settlement and transfer of title to the premises was to be 

on. or before May 1987 (the completion date). 

7. Annexed hereto marked Exhibit "A" is a copy of said 

contract. 

8. Because of the existence of the contract referred to herein 

the plaintiffs terminated all efforts to purchase suitable housing in 

the Northern Virginia area. 

9. The plaintiffs prior to this time had engaged in an extensive 

search for a home to purchase since they were relocating to the 

Northern Virginia area from California. 

10. The defendant knew that because ,-2~ the plaintiffs' 

relocation and the employment of Ronald Snelling as President of the 

Pentagon Federal Credit Union that it was essential that he and his 

family be situated in their home at the earliest time s~ that they 

could immediately begin using said home as a place to carry out the 

social and business obligations necessitated by the type of position 

held by Ronald Snelling. 
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11. At the time that the Snellings contracted to purchase the 

home set forth herein the defendant had already contracted to sell 

the house to W. Lowry Mann, Ill and Barbara C. Mann, by contract 

dated March 1 , 1986. A copy of said contract is annexed hereto and 

marked Exhibit ·a·. 
12. At the time of contracting with the plaintiffs herein the 

defendants knew that the Manns intended to purchase the subject 

property and had in fact threatened the institution of legal 

proceedings to compel the defendant to specifically perform 

pursuant to their contract. 

13. Shortly thereafter Mr. and Mrs. Mann did in fact file a lii 

pendens amongst the land records of Fairfax County and also filed a 

Bill of Complaint seeking specific performance and damages. That 

action is presently pending in the Circuit Court of Fairfax County. A 

copy of said lis pendens and Bill of Complaint are annexed hereto and 

marked Exhibits "C" and "D". 

14. Up until immediately prior to the scheduled settlement 

date established by the parties hereto under the Snelling contract 

the defendant maintained its silence concerning its inability to 

transfer title with general warranty to the property, the issues 

raised by the Manns, and the institution of pending litigation. 

15. As the result of the defendant's concealment of the true 

state of facts and its misrepresentations as to the facts concerning 

the settlement on the property the plaintiffs continued to rely on 

their belief that they would have settlement on this property as 

scheduled. 
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COUNT I (Breach of Contract) 

16. The allegations of paragraphs "1-15" are incorporated by 

reference herein. 

17. The defendant has failed to perform under the contract 

between it and the plaintiffs herein and has breached the said 

contract. 

18. As the result of said breach of contract the plaintiffs have 

incurred rent at temporary premises at the rate of $930.00 per 

month and incidental expenses related thereto, which sums they 

would not have incurred had settlement taken placed as scheduled. 

Plaintiffs will continue to incur these expenses until permanent 

housing is available to them. 

19. As the result of said breach of contract the plaintiffs have 

lost the appreciated value of the said property. 

20. As the result of said breach of contract the plaintiffs have 

been compelled to contract for another house at a cost in excess of 

$400,000.00 which cost is approximately $40,000.00 more than the 

cost would have been had plaintiffs contracted to buy it at the time 

they contracted with the defendant. 

21 . The defendant still retains the plaintiffs' earnest money 

deposit and option payment of $16,400.00 which it has failed to 

return. 

COUNT II (Fraud) 

22. The allegations of paragraphs "1-15" are incorporated by 

reference herein. 
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23. The defendants at all times material hereto intentionally 

and with actual knowledge of the true state of facts misrepresented 

to the plaintiffs that it could deliver possession and general 

warranty title to the property as required by the contract. 

24. The defendant deliberately concealed the true state of 

facts and maintained its silence in failing to inform the plaintiff of 

the problems attendant to its inability to settle on the subject 

property and thereby caused the plaintiffs to detrimentally rely on 

the terms and provisions of the contract to their damage and 

detriment. 

25. Alternatively, the defendant negligently concealed the 

true state of facts and maintained its silence in failing to inform 

the plaintiff of the problems attendant to its inability to settle on 

the subject property and thereby caused the plaintiffs to 

detrimentally rely on the terms and provisions of the contract to 

their damage and detriment. 

26. The defendant fraudulently and willfully concealed from 

the plaintiffs material facts and failed to disclose title defects in 

conscious and reckless disregard of plaintiffs' rights and interests. 

27. Alternatively. the defendant fraudulently and negligently 

concealed from the plaintiffs material facts and failed to disclose 

title defects in conscious and reckless disregard of plaintiffs' 

rights and interests. 

COUNT Ill (Outrageous Conduct) 

28. The allegations of paragraphs "1-15" and "23-27" are 

incorporated by reference as if fully set forth. at length. herein.· 

733 



29. The defendant's actions were. so deceitful and of such 

wanton and willful disregard for the rights of plaintiffs as to shock 

the conscience and constitute outrageous conduct. 

30. The defendant on this occasion and on others willfully 

entered into multiple contracts for the same property and has 

entered upon a deliberate course of reckless ano deceitful conduct 

for the purpose of maximizing its profits with a total disregard for 

the rights of these plaintiffs and others. 

31. The plaintiffs as the direct result of defendant's conduct 

aforesaid have suffered and continue to suffer acute anxiety and 

mental anguish and have been embarrassed by their inability to 

entertain business ·associates and reciprocate to others in a manner 

consistent with their standing in the community and in business. 

32. The allegations of paragraphs 1 - 15 and 17 - 20 are 

incorporated by reference herein. 

33. The plaintiff has demanded the return of its deposit. 

34. The defendant has failed and refused to return the 

plaintiff's deposit unless plaintiffs agree to release and terminate 

any rights that they may have ·under their contract. 

35. The defendant, during this time. has, upon information and 

belief, used the deposit moneys for its own benefit and has 

otherwise converted plaintiff's funds. 

WHEREFORE, it is prayed that this Honorable Court grant 

judgment to the plaintiffs, as follows: 

a) Count I $125,000.00 compensatory damages 

together with interest thereon from the date of contract; 

734 



b) Count II $100,000.00 compensatory damages and 

$250,000.00 punitive damages; 

c) Count Ill $100,000.00 compensatory damages and 

$250,000.00 punitive damages; and 

d) Count IV $16,400.00 compensatory damages and 

$250,000.00 punitive damages; and 

e) Granting such other and further relief as may seem 

proper, including costs, interest and attorneys' fees. 

RONALD SNELLING 

~yJ;w~ 

-~dk-__ ~sa· 
GLENN H. SILVER 
COUNSEL FOR PLAINTIFFS 
RUST, RUST & SILVER 
P. 0. BOX460 
4165 Chain Bridge Road 
Fairfax, Virginia 22030 
703-591-6666 
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11. MISCELLANEOUS. tel The prlnc:lplfl to 1111 A;rcemeftt lllulutlly egrMihl111shell beblndlnt upon lhllft, their lndlldtof d'rllt '~ hllrt. ISICUIOft. 
lldrnlnitlrltOft.IUCICHICifllndllsiQnt.ptovldld.._..,.,,,hltthePurchlllflhldha.,.norlghttollll;nthii.-.MCMntwtdloutehlpr!ofwrlll~CONM!tallhiiSelllr. 

lbl 1'hl 1erm1 lf'lt prvwlllonl of thll AtfMCM"' lhll sunhe thl Seullmlt\1 hereunder. 

lc• f"urchlltr II •qwnaly prohibited from ,_dint 11111 AI'""*'' 0t •"' merr-•ndum thereof, and upon "" lftlm&ICtd f8COfdltlort. • ...... oodoft. !IIIII 
A;IMment thtll become nulllfOd void end II rlthll of flufdlnlf hlfeundlf thllllhllflupon CIHI lf'lt tlfmlnlte. · · ~ • ~·· \1" • · 

lrft Tl,...ll hlrttlr declared to be of the .... nee 1ft lhl oertor_,_"' '"'""'"' ft#llelb fl# l"urarh,..,., abllt.._ hlfwncllr. · 'l • 

I•• Thlt.A;r"mcntcofttllnllhtflnetandtnllrelf'HmentbltWIIftthiCIIItlllhlrlto.lndtheythiiiiOitllbound..,lnyi~CDndidoN.~Wifl..-a. 
or teprlllflt11lonl. 0111 or wtlttcn. rtat herein contained. ' ! l tl,:. .. " :'" ·"'. · "". · .\ ... ', . 

. . . • 
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1. 

GENERAL ADDENDUM 

'} \ .. 
In reference to the Agreement of Sale between.;..Lf •. ...:·':l:'·;.;·'-::.t;..,.._{L..-.;..>.o...·..,~:.:.•:.;.:":..;C.::.;'..:.;•'-:;~·u•--.:.·.:..t.: .... ~::;,i.:.\-- ; 

{ .. Jl..t.~·L,-~i:.cr::.:.,I.:::D:.'*a::....._.~1..:;• ... :s..::.i~'~:.· .:.:· -etJ'~}'-""(~l Ei::t~,,~ ... ~· "-' .lll(IL..-..:)~"'":..J'~C.iW. '--lc_'·.:.' ·..;"1-J .:..~ _, the Purchuer and Se I I er, 
I , I ' 

dated 7.-'· ... t·· , l( It{ J '/ , covertng the real property commonly known 
y' 

...... I U·· 't/.1.) ) ', t l-., .. ,, I (Jt t, ' ... '· .. ;; 
the undersigned Purchaser and Seller hereby •gree to the following• 

f'... . I : • • J '" I ~ "'!' :' .. • ... ._t- / , • l , Jt· .J " -· ~. • ... I. ) 
- .. • ~ ' } 1:: t. Lc- ~ ~ ~ ~ ~ V' :• •· t' ":;: • It •• #ft* ~· ...,.. ~ -

· 1' ... •.. -..~ ~ I , .,,,, ,., ..... .:.c· '·····•·\.· $>' ,,,.·,~,• ,, •••• , •. 1 • i ''.•'e'el· 

;z <4. t: .... • + •tf ... lt "YA . .),: ~:, ~~ ,, I #or 'e u .·/ 
7 

v 1' / .A!. ',I .'/I ·-·. . ">J.-.. • 
?f1.W1 '1 in ...{,FL·Ih'z ., c;:_(,b. •-fd.Lf) &ttl L , . • lj,_,' 

I I ' 
'1__f. .AI "'::» ~ -, ·~-. ..( ., 

;.-'JdL~ 4'< d ? ( ,.......... ,(.Jk:" rl(f ,.,.., I • CC , .. b • 

(Cf-«c /, I ,o, . 4 & .,. • .L, ~I:,, t' / ... a ,,b ) ,r ( 'II 17o > v / 

, . r: ,, .. , 

The herein agreement, upon fts execution br both p1rtlos, ts herewith ••de an 

fntegr1l part of the 1forementfonod Agreement of Sale. 

Date • ' 

Date ' ' er 
Sandra K. T.J.ndsay 
Assistant CorPJrate Secre 



ClOSING COST ADDENDUM 

Salas Agreement dated·~· J? by and 
. l' .. d between;. . t t..t ,. , n .. ~'/urchatar, an -----

{l&Lv=ff J.tel.t £-•~2 , Se11or, spoctflos all closing costs, propatd 
expenses and ~pttonal or ~ctlvo services or charges to bo patd by Purchaser or 
Sailor In connection with tho Sales Agreement. 

1. Purchaser or Seller ehall pay thosa charges at checked below• 
PURCHASER SELLER 
~ lfTTh:hfyoS 1'•61 

~ Tax Service Fees 

.><~ 
_r.::::.,__ 

'<~ 
.)('.--9-­
x·~ 

/__.t:::_ 
X __.c_ 
,·>< _.!::::__ 

.X~ 

--t::::,_ 

.L:_ 

Examination of Title 
Title Attorney's Fee 
Preparation of Deed 
Preparation of Mortgage Papers 
Mortgagee (lender) Title Insurance Premiums 
Notary Fees 
Survey 

City, County and State Transfer Taxes for tho Deed, 
Mortgage and Purchase Honey Mortgage (If applicable))( 
Recording Charges 

Construction loan Release Foot 
State Grantor's Tax (VA) or State Stamp (MD) 

~ Ter~lto Inspection and Certificate 
Mortgage lender's loan Origination Fee· 
Prepaid or Escrowed Property Taxes 
Prepaid Interest 
Prepaid or Escrowed Hazard Insurance Premiums 
Appraisal Foe 
Inspection Foe 
Credit Report Foe 
Private Mortgage Insurance (If applicable) 
Any and All Other Prepaid Expenses or Escrows 
Required by tho Hortgage lender 
Homeowner Association Dues or Prorations (If appl.) 

~ Property Tax Prorations (If applicable) 
VA Funding Fee/FHA Mortgage Insurance Premium 
Title Insurance Binder 

11. Purchaser shall reimburse Seller In tho amount of$---~~~~~~~-·---------
at settlement, to be applied toward tho Purchaser's closing costs as specified above. 
Ill. ALL OPTIONAL OR ELECTIVE SERVICES OR CHARGES SHALL IE AT THE SOLE EXPENSE OF 
PURCHASER. THESE OPTIONAL SERVICES INCLUDE, BUT ARE NOT LIMITED TO THE FOLLOWING 
ITEMS a 

Purchaser'• Attorney, Accountant, Inspector or Other Profettlonal Feet for 
Services Rendered at Purchaser's Request 

Owner's Title Insurance Premiums 
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·a~ GEIIERAL ADDEIIOUM 

In reference 'o the Agreement of lale between RoDalcl L, • AltXIQ4r• Sntl\lD~I 

__ a_n_d __ A..;:d_d..::;i;..;:c;..;;o;..;;t;..;t;.......;;H~l;;.;l;;;.;l;;..;a~C.;..o;;.r;;..p.:;..;;.o:.r..:;'~..::t.:i..::O.:D=------' the Purchuer and Sel t er, 

1 covering the real property commonly known 

as Lot 11- 9105 Ptartrot Land1nr 1 Aleywndria, Ia. ''109 
the unders.t gned Purchaser and Se1 ter hereby agree to the fo11owfnga 

Credit to purchaser tor Standard Carpeting & Padding inr 1818 00 

Upstairs Ball, Master !edroo• and Bedrooms 2,~,& ~ 

We, the purchasers of Lot 11. have elected to turn1eb onr avn 

carpetipg and padding in the bgnse ve baya pnrcb•••" •t: 91"5 Peazttl'tl 

Landi~. ln the UnloD Pars Sub-Division, and take full roaponelbiltt7 

tor having our choice of carpetlDB and padding installed in the bonae 

after settlement. We release tbe bntlder Carl Barnatala & laae, t•e• 

reaponalbilitz to install carpeting apd paddtns and nny damage incurred 

durin~ lt'a lnatallatloa, 

The herefn agreement, upon Its execution by both parttes, Is herewtth made an 

tntegra1 part of the aforementioned Agreement of Sale, 

Dot{F 
Date 

Date r • e er 
Sandra K. t.J.ndsay 
Assistant Corporate 



·DJII 
11nunp;ssmnnn QM CHANGE ORDER 

NOTE: 
Jltt[S ARE BASED ON PRESENT 
CONSTRUCTION STATUS. A DELAY 
IN RETURNING THIS FORM COULD 
INCREASE THE COST OR ELIMINATE THE 
POSSIBILITY OF AHY OR ALL REQUESTED 
CHANGES. 

ITEM 

~ tf$,.,t;v!u. ~~ 7; ~ ~ DELETE 
ADD 
DELETE " lUJD" 
DELETE 
ADo-
DELETE 
ADD 
DELETE 
ADO 
DELETE 

-ADir 
DELETE 
ADD 
DELETE 
ADD 
DELETE 
ADD 
DELETE 

-ADIJ 
DELETE 
ADD 
DELETE 
ADD 
DELETE 

-ADIJ 
DELETE 

Subdivision: u~ ·:t=~ 
Lot:_lLBloct_::_Type Jt1, -c~ .2 

Purchaser: ~~# 

Telephone: ----------

PRICE 

-

ADD to put change order into effect 

1. 

2. 

I understand that the above work ts not included tn the terms of mr contract, 
and a check covertng this work ts attached hereto. 

If requested change or changes requtre some devtatton frC. nonnal plans, 
purchaser agrees to accept same and fully relfeve Seller of responstbtltty 
for same. In the event the Seller inadvertently omtts to install any of the 
items set forth heretn, Seller's ltabtltty shall be lt11tted to return of 
purchaser's depostt for satd tenms. 

3. It ts hereby agreed and understood that tf settlement on the subject property 
ts not consummated for any reason NO MATTER HOW JUSTIFIED, the money referred 
to above wtll not be refunded. However, should the property be resold and 
next purchaser wtlltngly agrees to pay the whole amount referred to above or 
a part thereof, the recovered amount wtll be returned to the undersigned 
purchaser upon receipt of same by the Seller. 

41wt~~tl·L ~1ir~d., 
41./ II ,J •. ..-.......-d"-<L4--..~ 

urchaser 
1 . HllJB ~~ 

bate 

bate 

bate .:r,lz/<7 
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. • .. 
DID\ ~ 

• I 
\. 

~~ l'.~i .. \ ,. 
I' I 

.._). . ·. 

~v· .. 
NEW HOME SALES AGREEMENT ® ···· . -

. . .... l!uildc·•-..\l.uklin:..:hu 
' . ··, • f\• • •· II • '. ·'j·'•' .... , t•(' .. ;.S.•t·•. •.• .. ,,...,. .. : •. k· ., .. :~.;. ' ... -~ .... a. •• • • • •• : ,.~i·.;t,'··_': t ,, v-, ... tnt a' . ~ . , ........ : . :'!'. ....... -:~ ~- "1·.. ... : ,, t"' •.•. ,. . ·• ··-:.. . • .. . :, .:; . • • _.... ..._, .: -~ 
, .. .• rg ,, I ,, .• • • ,.,. I •• , ... , • .q.. . • .•• .. , • '{ • .. .• . . .• . • 

. THIS~OREE"1ENT.midethii...::L_cllyot /1111/C M t ~. . 11-dt-tsvendbeMtlft fiJ. J.pW'f~ /JJ4DiN Ilf, 
J3.tff!!: ·.g"/~ . 1-naftor .. owftOUho=-:... 01 ,. H...; and 

Buildan Harketins INC. (het•lnlfler llnown •• lhe Aa•ntl. 
\MTHESSETH: Thet for and In conaldcreelon ol \he aum ol A r£ 72it4 « r .tt «A · Oollarw 

I' £4H ..-..by (c: .. hJQ. OII'Otl due . - .. ' .. I therec:elpt of which II hereby adlnowledQtd. the P~chiMI 
egret• to buy, and d1e Sellar 1111111 to 11U ea oflhat ctttaln piece. parcel or lot of lend and Improvement• thueon deact~d 11 followt,IO w11: 
All of Lol . ll . llodl . -stctloft - . . . ':Mw,. FAAA:!:o.. Subdlvfafon,. e~ . 
Counay. State of Vlrglnle, &ogllher Mlh • houaegenerally llnown 111M --J.Ziod~&.o....,.-J-....x.ac.~;.cDoo~-;;....Jia!I-,..,.--­

IFI!!' 

• ~ • • • - • • •• ·'~ ••••••• : • • •• • • • 0 • 

1. PURCHASIPRIC!. hpurchaieprlceplyablefotlhe~rtyletheaumof-p.tA l/uq D&t~ CVI&f7)'=1~.''!,1 ~· ~-;::: 
1'1'••U+'? FctrC' Nuaoc«o E./~H-TY . Dollarei.O '~J'I' . .o.fwhlchlepayeb~llfo~ •• ·~, .• ~: :f ~ 

. C•l •· tC ,.,., being an umaaa moMY dapoah. &he receipt of whfch II hereby lc:Mowfldged br Seller, Incl. • 4~. , :;.:. , •• •, • • 

. . lb) tl~ ' ·.· repnaentlng the proceedl of i loan ~be INde to Purchaaar by the rncNtgag~ tender: ~ncl • :.· ' • , .. : .• ; :\ · ~ . 
let t '''-.£ 84 befng dM balance cl the purchaM price, payable by Purchaaer by c:crtlfled ot c:clhlat'l ~ 11 ~ttlam.ntll · 

heretn~~fter proVIdecl. c:::, IY y-. :J 0 'f JC. • ·. r I • . • • • .... • • ' • -: , • ••• • . .. •• ~· ., ••• • • •• ..~ 
2. ~ORTGAGILOAN. Ill f'wcNw,lllll._...-pe...,~~~....-..endplecealolft~MCUnd'ri~DiediiTMiondle~n, 
loelftiMIUMel O«C Hunn.c G'O ~MS'A:«Jt aoa..c•/4'14"1belflnllnl.w111•"'-n~~ll ;··, 
. I Q Sl*lftfi!A.IIIINpmsCinlfltlll .. dnltof..-.lllr .... Pw~ .. m:...a.....crud.ullftdir.r~~twefai~n.."' ,;_-; 

*YtfrCIIftdMataofnallftl:8doftl!rtM ..... wWIIUCft.....,. ........ ltlnltlruttoniMifiiiOe ...... ledwappraweiiii"IM .... ,1tle~ .. ~flti&TNII ,('l' 
INnlreiO .. IOPIW-..nl~"ltlelf--*~•prlcl. •. , . ., · ·. · . .. · · · · · . · • ... .: : • 

. 1111 • II ......,egreedllllllftiM ...... lllePircflaW II ulllllle .......... llneTnolllolft nlemdle lllcM ... tMIIftllnllglftCIJII Nell..._ MIMCf • ~:. 
1pprowed bf Seller, If I I lou II ~ 'r ._.. llcdnl ..-ncr·., lnldMioft kll 1M l.lndlt IIIII IIIIINIIer nfuM • .CICIIIIUIMIIII lfll 1o1ft .., ,..._ el 3 
non-petfannlnceolanrcllllldhlolllofauctt~wlchii'IIMpattodolelmaptaecrlbldfataucllpedorlftlnc~undlriMpnwlllonltiiM~••uld....,., .~1 
refv•••• CONUiftiNtiiM 111.UIN 1o1ft fot"" ldllf , .... eiCNr .. , .. at aft• CIOII\IftltiMna II '""14. Cl'le 1•1111 Wlllllw lhl.._.at Ill opdaft 1e ai'ICII end :l:j 
llrmiNtllhllllfllmlllltndrefuftll &e&fll PllrcNMr .. dtpollt~otti'Mftdonect at, at die lelllf'aapdoft. 1M l'l.nhuwalldlllwlhl prhCiege o1 otiWnlnt lhl /~ 

:Ef.;~i7,.;~~1i;~~~~~E?".:::=.S,.::.~.~1 
3. THE DWEWNQ, ltl I.a. haa __. .. .,_. .,_. IICIOI'Chlllldlola 1.. E'E -4 . UodiiMitlnt tulllllftdlllr In 8IIDanllncll .':·: 

wktl pl1111 ,,..;. ~ IOQidMrwtdltmendnlenll dllriCe. 1ft flewfiiiiMCCMIIIffll . (~ ......... leiW WI hfte 1M..,_. le :7 ~ 
•ubldlut• IMIIflll~ ftln~n~ ~q~ 1M~., IUblllniiiiJr equ.e qu•Ulf ••choN epecttlld 1ft dll Pllnl. IIDir fwdlolf....,.,.. 1111 r1gt11 &buC 111a1 nac .. ·· .-f 
obllgllecllle mau Cftlnplln CIOn&Vucdoft 11 lillY be rlqWid !f• .,_ • dml bf PurcNWIIIIOitlleiellndlt,llle f ..... ftoullnt Admllllatatloft. lhl VIWiftl -·~ 
A4mlnlatadol\ .. '"'Cldllt ~ •l&horlf '*'"' pildlcdaft .. 1M Propertf ••• ...., Oe .......... ,...., bf ~.~. Md ...... at • \ 

""'::ten::~-~~~~~~UC1Iol'l~w~~ • .._:.~·ec. Y~M I trR . 'Cthe··~pdoftDaca"l~~.lhlineiiWihal~~e~ •. ~ 
cltl1.,ed It Mr tlrMindlellfOG'IIIIIOiflllnacSIM IIJAciiiiiGocl. r.-clllpul-. lllllf'IINIIII!Ir co..C.IniiiiSirflllftdlotlltlar,ll'lt:lllftllneWIIIhtr,andlnfiChll CIUlla .~t 
lllyOftd&lttfiUCiftiCIII•IIfiCIJcll_.,llllllr,dllndiiCamplcdlftDataltlll .. aaendldfatlnuml»>fol.,.lqUIIIOdwperlodallnJIUChdllay,lelllrurldiiUUI ·, 
-'•er ... to~la.~~IIUCIIotllllhl ..... wiiNni...,WIIontfll~lfi•"'P~allfiiiCoft&IICI.natwfdlpandll•_,...,perloci1111NchiMJ~IIe ~ \ 
prowldMI lor vndlt fill~ • . .• . , , .• . ... ~ • , . . : • ' - ., 

let Purchulllhalthlwd\erlthlto ..... ltll....,. .. ltiCiofiCifttoolarlfrCIIft&IIICICIICDiarllft'IIIIIIIOIIIIWG'Mid"lllllflniiiCIIIriSIIawllltehlpollcJ_._ ·• 
UlltetopriiUibldbf ltlllr.lndtl ftlftllhl Pwcfllllr WI flltoturdMdlt ttlclrlgtaal teledlaftwkhlntMI1CIId&ye a1t1r ,..,.IIMdoa frOM IIIIer, tile!' .... .,... . . ! 
lll~t~ .... rtglll 10 dlcia(lle die ~--.,1M..,...,.. .. leiter 1118¥ dltlfmln& . • 

(dJ Nol!tlflllonl.cNftl•at'tdlldoMIIIIIIIelllldllniMCIINCNCdonolllle.....,.narlhiiiii'IJIISrawMilleperforllllllltiUtlflalalddldbrl.a.unletl 
IPCifand bf I cfulr tldllortald lllftl II ...... wtJdrllltld paymaiiiiiiMcle for 1uch ~It tM dml llqUMtld" PUfclleMr.llll Undlrllood lh.e Pufchulf II 
purd\lllnti~IICM~Iftllltlltllllfllrllleafllllll CIHVICCOrfatPI.nhiWiftlhlooncucdOftolltll'-lllnlandiNIPurdlultlhllllcquhnorlallt.lldl 

. •lnllfllllftllleclwelllfll...,edle ..... anllallllfadMIIIIIU'ftMtllellmllnacaardlfiCII .. ChllltNoiiNICollcnctupoftU~IqubllltiJdllhaltiNift 
lleiiiCflftlllllfunddllhlrtofciM& 0 

• .: ,•' ' l''' ·': : • 01 '·., .. 0 •I " '•~• - . .!1' ~~ " .. • I , • 

•• THIIIn'LIMINT •• Cal ..-.....~ ... "-"difteHdulp'*llriMhlllllf ... llle~-~·dwdlftill.-.,llar~. ' 
whlctt ....... hidlriCIIIIIl¥ dM--- ... -.., at...,.,..,.. RalcSeftdiiU.. ;;.,.. .., ""CowiiJ ol ...... ,c Fill X OCI s.ai..... ... I 
Purcha ....... ,., ..... II¥ .un.i•cubllr'l cNcll"" unptkiiiiiii!CII """' purdleleprlcil prGIIItWfar In •• ' ..... .,:, ........ partllle 10 lelllr 
Mralnundlr,lftllltlllr IMI diiMr •Pwdi&Mr I GIMriiWMiftiY 0114 tiYfr ldCUllf llr 111111 ......... lePurdluw ddl•lllll'raplnr. · · ' 
. (Ill l•ldefnlnltNI • ...., .. 1t11 o111c1111 $C41J.L .,. B ".s.Jt a..-..,. ..-..lfllol o1 111e catt ,..,_.. .. 

•'ot•akL thl.....,of ......,_ Mllauclt Cldllrptp~t~lllfl raqulrldllfdlelllnllehll Coi\Cr~ ltlal bedllmld lndGONinlld• a load andtuffk:IINtendlfol 
~~trf•~Mr~CeiiiMIIIWIIIriCII.lHIPURCHASUHAI1MIItiGHrTOIIUCf1MIIIT1UUIHfAnORHIYOII1m.I~AHYFOIIIII1UIIU«. ' 

I. ~GEN1' •. C11 .... .....,riCIDI,._ t;J n Cfl.tki'LL 8&fi/N IU• ALtX vAt SfUI#U (! df1, 
IIIMAftnifsl,.......fotfiii ........ WIIII .... agr .... .-yllld-'eiN(.,I ..... ~It...-..11 ..... 4«0 ·. 

J!l«ILltU) 11#4« C%tnG ~C:··•• ay ·S:CAf.&A:ra: 6fi#CrnfBJI:"'t 



. .. -· ~·. .. .: .. ~· . ~': .'; :· \'/~~~. .·"l 
t.~:J,:·' ., #··; .. a:.:. ~:·i ..... , .. ·: ' .• r .. $ ~ ... ;,. tr .. ·~·-·· ; .. ~: .......... • i:./.J..-~~ ·~·-·' · ·· · · · · . . ~ ~t ~f;,L. · .. : .:: ·~:~ .-;".' : ·r:-.t 
~ f'unllee•..,._.edltleMegft"lhlt,_.undeflle ... lhll.1111ttlltUieAfiiiiiM\'II-tdVIM4teftdoon~~u!IMWitftU'IIIelllf,ICiercMICII.,.C8~ .~ 

cone""'"',,... ck•'lft. COiollfuctlon end dnelopmenl of Ule llou11. the Agenl dotl not eccept. not wiU Purch••• 111111111' In My NMel\0 dlar1• Ull Aellll wl~., 1 

:-.lilllolil\',. riiCIOftllbillly wh•:-- ror 11ld d11lgn, or lhe CONI~ end/or d•,.~ent of chellouce •• or eny der1ulle 11'1 ptrfor~N~~C~Iily 11'11 kllel, IN 11dlhc:U · ;:; 
.. ,lftd'or~~r.dlor. • , • ; ~ \ ,• ,) ·,, w\ .... ,., t. • . •• , .. 

eel •VIdi•. Purcflaier r~lltl ""' lilt Ae•• rKclwll elt lnfarlftlllon 11 II problllle 411fwlf't dlt .. tronllhe llll•eNf":t!'.:."'ll'dlhl,...,. llllllfllr ICdftl · 
lllcondu•ollntor~~~allonlndnollftltl\'fllpKteaUieA;eneoltlllleU•.ThtAgentthellnotberiCponllblelntnyrne_...., . ,Putcte..,tGrf'll~••tt'~ 
., ""I ell~ to~ prole;ctM dell.-y1dlt-. Ucll'lt e;reed 1~11 Pur~~.~ .•hllllooluollly II ltlt J•!'• lq Shier~~ . ·, ~~ \\ . • , ~ _ 1.\ ~ ... :: .. i; ,ii 
1. AI SIC OP LOIS, leUw euumet Ull riA ofloce • d1111111 II uld 11'.11P"1'1 ~ ~· ~ otlllf ueu•JIY UJCII 1111 die. oi1111StllllflllftMI ~Ne-.,_,.,, • : r 

7. TITLI. tMI'i-opertychaUbeloldrrM.,~u~\,;..,iac,~ofejiroreuld.'flli~\tUII~mtntletobeiOOdolr_d.eMfullyiMurebllbwt&llltlnlurcru~ ~• ·: 
llrtgulu filii, l&llljiCI, howewlf,IO COIIIAIIICL lllltnen&L rt;htt•ol• .... f, Conolllonl cftdrtiUictiOftl of fKOfd eftd luch rtllllcl"'!!l U Ill ~Ciclfr Ml lqnf! ~- , · • 
endtnyothwll .. meftle.,t\lcllllttfbealll'"l4lilyenlnapKclonorlheP!OOI"Y·O•hlrwfM.dlldlpolltlltoberecurftedlftdlhlalofrMrnenldeduldiiUIII'd...oldttiM .·~ 
OOIIOft of 1111 ...,rchlllf, ""liCe IM der- Ill of IUih chlfiCIIr IIIII lfllf ll\ly be rtrned!M bf ltller,lf 11-tl\0 do 11. Thllelltr lftd 118 Aqenl Ill hwtlilyup'tlllr 1 ~ 1 

rt111114frorntlllllbll!ciJordiiMete~riiiOI'IolenydefeCIIr\cllellllt.iftC.Miepi11•11JireftKtllerylopedecalllttllll.cuchectloft.ltltlltfe1Kc."~l\llell~ ~:·: 
IIIUIIIII lllkln pto~ly ~l]d IIUIIIIIIIt''l eqreN., ""'artupontl'le.,.. htfeln ICifClflldforful Ullltmenllily chi PllfcNMf ,.,lillie 1121f!dtd lor Ull ptiJOd MCIIIUY lot , \.; 
tuchacclon.b .. niaur'ucl\t't2tddKioNirnonthl.l'hlpiernlalltrtaOicflubltcl'tlllllllencLiftny,creecldortobeutllld.ptlor&e•efl••lllllltllf""'''verofullllty ·····, 
....-niiL ""'nlclpel eutllarollll,,lf '"'ll·fGICet;nmenttlfu&llorlctn f« cii-_IN11n111on oC U\llltwt or ••1'\'ttlghca tftdlpt tdildontt COWftln&L rnlltalonl• """""" • .t ""*" "'"be DIKed on rKOfd ~ cht Stll• elllf UKUCion ttere,.or ~~ '"' beMtlt 1 "'' p,.,..,, tftd/pt ""mmmuriky .. whldll Ill ,.... Thll-.r~ ehll M... ~f! 

•' lllboni!NI~IO'tn11\)cllt1tiii!INt.rl;llle-oi•.Y.~thti.M. • •• f-' 1 
• 1.,~• ~ \ \' '." .•' " '• '•• •,. ·'\ ( , , .J ( '• 4 ~.) '-'".!'tt·~.oi,J 

7 ."I.'S.ETJLE~~.NT'C~ITI. ~~le,-.reedlli8e(~~e~~~~~~d1Mce..a:.C....,.-_abe.-kiii~Cul'lltu~iztcl~llhlrtlnl: r.f~ U-•J .':\~~ 
1 

• •"1•1 ~ince.cent.rMuriMtllldlru•eltMu'-liriQinf~~~~ti'Pt1Mie~~~•t~:lftl~lrtftlft\OiieedCunM.,.dl&cfatlol.-ffC. Tt .... P."f'•lh~ · ~·. 1 

' tttJObelllua~ecmrflfltltCir'llnc.eteal1_411-. ••c~lflae "'~~lor ll(l~mtr'lla~eclpr~toiM'-to'*-'J~-""':r."'*lforMibiT · ! 
• ''tftiMir-. thelllit peld lily Sew. ir)lloWMce iNcfi u..•rori il Oil -·,r tr""'•· !'' · '; .............. '. ' · · ' \~ · "'·"' '"=';,' J~ ·' ' ,.J.JJ-., • ~ 

• 1 ·P!I ~ Purdi.U~ e;ritt fo ~' rile1onowtn, Colreja ~lllmlft\= •••~JOn otitdt. dtlll~ence c1fe~umi. •• nb.oiii ...,.-,rltlllurM. •!dr . .a1111 ·:.' 
eur-eyfee.lolnpl~lttL·Iftdenyat"fiMt~aatdt;rlendw,dllelMurenaiiiN•.cloclnttttd•mlerntn~lt-.MCifYf .... CDIM'ttMIJIIfii\,""IPII'l*lol ··': 
plplfi.CIIIUI'It\'lftdllalllftnlllfCIIILelrteDrclfntChlrvtt.lncluclntdloMiotPIIfdluiMonty'tO'!-.If~"J\~IP5~~"'~~~f'd.lll1111•"!0""..~~:!\~. ~ •. , 

lei l'hlllll• .... co,.., IN fallowl~ CIOIII .. lltliii'Mftl: d\lflll .. PftPUIIIaft ol dttid .... Vltglnll Still ..... , .... ~ • • • I 

S.. OCCUPANCY. Ctl Oa:uptncy hlrlundtt lhelt begtweruo Pllrchttw llllmtdlettly thlf ttltlemeftL tlowtMr, I, tuhlleltlr'l dlweclon.lhl Punhtllf ........... f.~ 
ICCII)IpcfiiQ1fW1"'"'~··1'ffh!'111klfll'lotJ.D4!1CGn¥~¥ct .. WChllnltlniH llmoltiOihiPIIIWNI, Ule"'"'*-ll'lltltuC~cM ltl~eltandir4~ ! 
Aet .. _..,~lhelconciiiUeto6t'ellbleuc.tile.;r~~:'r!~~~'Jilch""dldnotoccupya~~~':~ • • . ~·· •• · · :• ·• ::: 

1111 NOIWIUIIIII'dlntehtPutchttlf'erlgheoloccupencylllfat~lli!Uieltft•lhelhlwlhltl;lll'a'"'•IIPO"IIfDPI"Yol~ettnyQ.efl••GI..-tit . 
forlhl PllfiiOM ol mtklnt Ullfl• cht"ffllt 1M loltltdl~~tt~~owtrnente Ulweon.lncludlftl•ldlnt chengM IM I hi 111110¥ .... V .... U rney M rlq1llrMiily ...... lite ' 
p11n. • eny INidlrlctUoft cMrec' • eny chlntM whlcJI ''"'be required u • gndlcloft of ltlllf'e rtlllll bf IODflclbCI ~ tulhorltlll frafll enr tnd II 
tuWwlliaft. till pllll bonot Of othlf eecr-e. ' · · •• I •·. ' • ' ·• ' . · •! )'' r '7: ',, 
1 O. UNSOLD UNITI,; Until tudl 111111 11 ~~ ol ct~~-.mne unllelflltl1tl'ttiDhlslaft 111 tald. et11 lelllr,...,....lhl ri;Nto~eudtllll'illlftiOIII._nlr!l ~ i 
unit& 1111 COiftiiiOft&lameftiL ltrMteftdiiiiiNintl'llrtftCt olchtptojiCI,II lfiMCelltryfof ill Mile fM~Iaft .... Cm.l,'lllahiMf recognlnitndectftCIWCidG• :.:r::\ 
1111 undtullndlnt &hllln order ltiCCOiftprllh ltlllt't COftllluctlonpro;rem, llucll, CIONiructlonequrpment etidperiOMIIanit N111 IM ~ IMonvtllllncte 111tftdlnt ~ -.'· 
Ullrell Ny be pl'lllftL Pllrdlallf ..... not. ~IUCI « lrnpldl !"JIUdUonlln!Cdon. IIIII tciMtleL ' '· ' . '• • '· · ' '• •· ' " ' • '' ·' . ,ll)~ 

11. ACC!II. n..~;.a.i~f.M~a•«~tt~.-..uftll~"~~·-~~~~~~~•rn-'IINI,_...,.Ift·~;:~ 
• tl»uttl\t....._ Uftl., 1M Clllftan.cclaft liCe ptlouoetll HCIMIIIIIofdlll-'ltMrnerw ,,_,,....,_, ... ,........111M~ Nrtundtr.lonf~ INI ,.~t 
ptowltlonfftly,ICthiiiiCIIoftollllt llllf, biCIIIMidlrld t fftllldllktaellofdiii ... M-1 lft4. 1ft ICididaft~ II'IYocMf Ctfllldlte IIVIIIebllte lelltr, .... ...,..,. :; .1 
1111e ~o;r .. rnene wo;, 1114.111\ auch ~ enrlfi'IOUM pelrf._..chl ,un;N•IIIflce llllfllt rtealnld 11r IIIIer • a..IIIM ~.......... ~ • .. • ••.• , ..• ··~'· 
12. TREE I AND LOCAnON. ·;,.tat- &,.'a.' end grouft; IIMdori ol ctae lluadlnt"' the lot. ltlwadaft of dwtlllftl- 1114 1M,.....,. Ill 1M~ I ·. ··. 
nec•11ery, It conramt 10 Chi ••llllnl lot concovn. ••1• be dtterlftlftlll" Ctle ltllel •''- 1011 dlacretloft. 1•1* lhei rimove IUch 111M ftorn 1M Ill u I IMf ~ · :: :. 
MCtll"' end 1111111 not be reapo&'llltlll t• 11'1'1 dtme;ete or dtacructloft ol rttMinlftl lltH.durlftt et1e procnt ol consvucclon.lelltrlhlllbl ttiiiONillelfllr lot cr... : 
DfaniMiily 1\im..lelltr'eotlligeclonl COfii!IICt ltHLihn&bblly cndodllf~ •wei 11 1llol Sllllf'tCICMrrepelf tndwarrtnttobllpUone.IMIIIat llmllld toltl\'• :· · 
chi wenendlt ... fortfl 11ft Ule lui1dtr"1 Ullllctil W!lf'entr mendon~~ Ill ,...,...,. It~ !MI-. · · ' ' '' · ·' ·• ·• ' ·. . 

13. MODEUANDDISPLAYI.· 111-·III'_.IMCII~~•ftd--~~~.-~~~·-._i.,;..:~i:·f 
apeclalt~~IIICiniMIIrloortite.aaecllt~""no'Pf'·wlnciiN~~..-.~~·•~~.~·~..,..IV'Ad~~~~t-CIIUinroome. ··~I! 
apeclellirepiKII 1ftd othw flllutll tftd riCflttlonltlecliii'!JII .. llllllt .. ln ..t' ..W ufllt8 tndlftOdtt ..... w ellllllllclon ~..,.,1M •• l'llllncfudllflft 1M • •. 

'p~~tei\IMprlct.uniiiiOihlfwilluprtaslyp~owtdtdllttelft.·•..,~ ·A~ • ~ · : .. : ........ ,, • .• •r.:. . ....... ~.,... .. .. , ... ,·,: t. -...~-•. ; 
14. W~ ARANTIEI. Purchea• ll~tlbrwtl'llllnv tltd tiWiffll\tfriclhll prowldtdllr Ieaton II-70.1 ollhtCadeoiVItglrll&. Un!ea epeclflldOChtrwlltiWU\ II·:·.~,. 
werrenlillo&hlfthentholltapwtltlyprowldt41ntl\tlulldlr'eUmllldWtnlftttlftlllt.-,adudld.PIIfcllllwiiUbeenattordldllllopponlll&llyllrftllwchllwurtrwr · •· 
ptlor co eaiCUiionof thll-'lfeiiMnt, IM llflleiO 1CCo11M UlleW8ffiiiiYHChl tole_,enttbelntlllwlnby 1M Seller \0 cht Putchlltr.l'urchaMf eftdlelllflhtll...... ~~ 
Che hou"lftd lot berore etttlem"" eltdnacelft'hl Pre·lectllllllnaii\IPICI1IIft lteoort 1n1lncocftllllewocl or dtlecu. Thltull•, PurchiMf llfiMc.l\le lklltriNII ncMIIe • !! ; 
llllllt ror '"' pecenc lncollloltt• -' or defeat noe~p~dflcll!f Ml'1 (ft ulf Pre·I~IIIC!'~ lfttpKtfon Report. '"'"" CIChiMIIII(IICIIIc.lllr ptcMcW 11t lhlluifdtl'l - ~ 
UftllcedWurafiiJ,IIIt fut\l'llf e;rlld IIIIUfllrllhtll be 110 ~ilj oflik~'l funda ltlltlllllllftl for 11'1'1 tueh lcemt. . : ·••· -,.. • ,... , . , , . ·., . · ·. 

1HIIEU.IA UAICU NO 01HIJI WAMAN\'III,IXPitiiiED OIUMPUID, 0111 ~PUID IY IT ANTI. TO tHI PUitCHAIIIL '0 ~f 11 . • •" 1 ' ~·· • .,. , • f 
0 0 o o 'O 0 I ' ·····'-' ... .:... • 0 ~ 00 0 o 

11. DEPAULT BY IITHIR PARTY. 1•1 lltetlelftftlcllllthltContrectiiiiOIPI'f•rnldbfPurchiHIIniCCOidlncewtualalllnnlendpt.....,..INICorltr• .~ ~ 
may be lllmlnlled lily Seller eftd UIIOfllucll tenNMCiol'll&llltlhllllaft the tlghlce rtllln .. eiiiOUI'I'I peld lily Pllrchlllf htrlllftdlf Mliqulclllld-..... It II ·;'t 
~MIIIdiiP~bflllllriMPutdllaer!MIIhlelortllldllquldtctclcllrnll"lflfiOIIptl\llly,bulrap~...,..~cllmegllwflllll....,wllltul&llft"'*''"' ::.! 
Glfluh lily PurchiMf. wtlldl dlfllltll will Ill MrbiiMIIII lllut .. CIOI..,etlllof PltdM cii•Cifmlllatlaft.. ' ' ' • "'·' ... ,. • ' · ·., ,o • • • • ·:·· • • :~;-~ 
• 1!11 In 1M llllftiiMI thll ConlriCIIII MC pwforrnld lily lllllrln ICICOfdtnce with tc. c•mellld prowls tone. llatrlltlns In cllfaulllftd Pllrdll• ftOIIIIIntllt lftllull ,·. 

· ll11eundlr. "''ch•••IIIIJ, 11 Purw-·e IOie eftdl&dulhl flmtclvlltreundtl,cwrniMII IIIII conuece b¥ IMftt cwOfftiMwrlllln nocJci lhtfeof co....;, lftdStlllt, uport • ; 
. reu~CM olaudl r~Gtlce.lhlll tortwkhfllurn •Purchtt•lllallmllhtrllar•tPikl~ PutdiUifiO Stlltr htreundlr,IUCh aullllbtlnt ••lid upon u llquJrSaced-....1 • .:· f. 
• re1uh ollcWe dtfeulllllctllll ollht dlllleuJiy 1M unclftllnlyoii1Ctr1tlnlns IC1ual dlmagtt. No other dama;aa. rlghll• rlft'lldllllwhtehll or not PutctiiMf IIIII .. !; , 
elect co twmlnllt 11111 ConCIICtllhllln lftY ca .. be CIOIIIcdtlll. enforulllle or hellllllt &e Purclt••· and Pufdltllf .., .. co~ and IIU llid calli ,eyrntl'll• J ~' · 
Purchlllf'eiOCII dlmi;Mifld rofltl twlllftdlr In ludl......_ , . i . . · . : ; · ... •· 1 • •• •·• • • • • '• 

1 

U. DIICLOIURi. Ill· -~~lurcflt-li,~~~recelpl.ortoi•~M«ucucson.lcllli .......... ola_....aaprol • ... ~ 
1M DladoluN 1111 of P~ttlcufite'Ar ........ luytrL 11 required bf lectlon 1C.I.J. C111oW 10 ol 1M 1.71 Cade oldie Couacy pi felrfa. 'VIr8lnil. • tmllldtd. . ." . i 

' • , 4 1 • ... o & • .. • • 
0 

• 0 o S, • ··.·~j 

eqv:.:.~=~·~~"'""IIM""~!'("'Y·!!ff{P'f'.~"~tt'·~~·~.~~·.~~~,~·;;;; 
17. HO~I OWNERS ASSOCIATION. lnlhl1¥1nt .,_.:f:~ ~~~~~ "~,;...., ~ ......... ,..._.:..~····j.::·j 
AgrNIIIIIII.elcoplllofdleH~e.Auodadon..,•IIWI~nllflddocu~Purd'lutrti'NIIObellouftdbrlhl~-4awllll4dtdlrtdlnllldle :· 

:\_•\AIIOdallon¥'.~11..!".-J~IU~t~lltallft&fiMWiudt~lctaA . ~ · ': .. ' '• · ·•·•• ;._: .• · .'~ 

• 11:. ~·lsci~~I!OUI •. _,CtO T..~ellceiti.~ifti~ ..... dltt'ttilleliaeW..U.,..-tt~t~rtnd-olfMir,.......hth.~ :: 
ldrlllfttiiiiiOfL~torelftdu ...... prewldM,hewtww,sN&IhtP\ftllntr~hlwfiOri;IIIIDIIIfQcttflll .. tlmll]l.~~~~--~~fhlllll•. 

1111 MttiMIMprOII .... itdllta.MftllnleMI'IUfthtilll~hlta11ftdtr;'lo'·j ,. .~, •.. "'. , ••• "''' ;, ~ 1" ~~ 
Ccl Purchel• II •PfMIIrfleNblted traM reoardlftiiNI AIIMIMI'II •...,; IMftllfl~ftl ~-·1, ~~.;Ill.:.-~.:.. .~i..:,. • ..-· HI. l 

-.. .. me,.lhlll becDIIII riUIIIftd wold·~ II r~., Purchlaw hlrtufldlr lhll cllw...,. ••• 1M t•mlri•C.. l •. • . • . . •.• .:,, • : •. • • • .. ~ . · ·:;. 
lcll Tll'lllllhlrlll\'dlclerMtebloletleetllftdlftlhl,.r...,.,.....,·PurmelliofetclloiPutdllltr'toblltttlonthlrtundlr• ~ · ·. • .• .. •· • :. :\;.. .. ; f•' ! 

. Jll' .!hlt,.llftllflleolllelnei~~lfldlftdrl ....... ._.... ....... ehlnte.IMU"fthlanMMMund..,.,.,l .... ~---~ ..... ·.·: 
••ICifellfiWiont.•"orwr~ftlll.het41~GIIftCitn.l ·. ,;,.: ·. • .. ·. .; :. , i ,., 1 

!., -:.. 
\;.., 

·. . ~.. -· " 

., .. ·~'· \~ ·~· )>.· _:; ~·~ ~::\ \l\:. . . .... 
\-- :'. ! . : \ • I !f . .. \ ..•. t· . l' .•. , 

• , • .&.. • ·1 .· J~:h; j I 1 : .. 1- tl•~ -'~ 

; ~-. .,.: .•. ..... ..~: :' J 
:"' ~. 

.-. \ -.~.· .":·· r·· ..... 

i· 

743 



i ~ 
' , I 

~ I ,. 
·i 

ii 
q 

I 

MEMORANDUM OF LIS PENDENS 

Title of Cause of Action: w. Lowry Mann III and Barbara c. Mann 
v. 

Addicott Hills Corporation 
In Chancery No. ---'~~~(_21~1 __________ __ 

General Object: Declaratory Judgment, specific performance 
requiring Addicott Hills Corp. to convey Lot ~1, UNION FARM 
SUBDIVISION, also known as 9105 Peartree Landing, to W. Lowry 
Mann III and Barbara c. Mann and for money damages. 

court Where Action is Pending: Circuit Court of Fairfax county, 
Virginia 

Amount of Claim: Specific performance requiring Addicott Hills 
Corporation to convey Lot 11, UNION FARM SUBDIVISION to W. Lowry 
Mann III and Barbara c. Mann and $100,000.00 damages and 
$200,000.00 punitive damages • 

. Description of Property Affected: Lot 11, UNION FARM SUBDIVISION 
as the same appears and is duly dedicated in a Deed of 
Subdivision recorded at Deed Book 6445 at page 843 of the land 
records of Fairfax county, Virginia. Also known as 9105 Peartree 
Landing, Alexandria, (Fairfax County) Virginia. 

Name of Person whose Estate Is Intended to Be Affected: Addicott 
Hills Corporation, a Virginia corporation. 

Witness the signatures of w. Lowry Mann III and Barbara c. Mann 
by Jose E. Aunon, counsel this day of 
1987. 

w. Lowry Mann III 

Barbara c. Mann 

by 
Jose E. Aunon !· 

'!commonwealth of Virginia 
·county of Fairfax 

I 
., 

I ,. 
' i 

il 
. I 

Sworn, subscribed and acknowledged before me this 
of April 1987. 

( ,~ 

'c 

--------- day 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

W. LOWRY MANN III 

and 

BARBARA C. MANN 

Complainants 

vs. IN CHANCERY NO. / {_,/ 2 7...3 
ADDICOTT HILLS CORPORATION 

Serve: Registered Agent 

CRAIG E. BUCK 
4304 Evergreen Lane 
Annandale, Virginia 22003 

Defendant 

BILL OF COMPLAINT 

To the Honorable Judges of said Court: Your Complainants 

represent as follows: 

1. That on March 1, 1986, the Defendant, Addicott Hills 

Corporation, was the owner in fee simple of the following 

described real property lying and being situated in the County of 

Fairfax, State of Virginia, to·wit: 

Lot 11, UNION FARM SUBDIVISION also known as 9105 

Peaktree Landing, Alexandria, Virginia 22309, and on 

that day entered into a written agreement with your 

Complainants for the sale of the same which said 

agreement was signed by all the parties hereto and 

delivered to your Complainant. 

By said agreement, the Defendant covenanted and agreed 

for and in consideration of the sum of $296,580.00 to 
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convey by a General warranty Deed in fee simple to your 

Complainants, and your Complainants, covenanted and 

agreed to pay the Defendant the sum of $296,580.00 in 

following manner: 

A. $5,000.00 delivered to the Defendant on 

March 1, 1986. 

B. $100,000.00 from the proceeds of a 30 year 

conventional loan to be obtained by 

purchasers. 

c. ·s·l91,580.00 cash at settlement. 

In addition to the above your Complainants have given 

the Defendants $13,042.50 for improvements and 

upgrading the quality of the construction. 

2. That the construction of the house was to be completed 

on or before November, 1986, and settlement to take place at such 

time. 

3. That your Complainants are ready, willing, and able to 

perform their obligations. 

4. That your Complainants represent that ~o the best of 

their knowledge the house to be built by the Defendant is not yet 

completed, but it is near completion. Though the Complainants 

have duly performed all of their obligations under said 

agreement, the Defendant notified the Complainants of its refusal 

to perform its obligations under said agreement and that the 

property had been placed for sale in the open market. 

5. That the Defendant has listed the house for sale with a 

real estate broker for the sum of $362,500.00. 



. l 

.. 

6. That since real property is the subject matter of said 

contract, damages are not easily ascertainable and would not 

adequately compensate the Complainants for Defendant's refusal to 

convey said property, therefore, the complainants lack an 

adequate legal remedy. 

Count II 

The allegations of paragraphs 1 through 6 are incorporated 

by reference herewith. 

7. That the Defendant never intended to complete the 

construction ~n time nor to·sell the property for the price 

agreed to in the contract with the Complainants. 

8. That from its conduct toward these Complainants and 

others, the Defendant showed a clear intent of using funds for 

the construction, then attempted to fraudulently terminate the 

contract to obtain the benefit of the increased value of the 

property. 

9. That the Defendant's action were malicious and 

fraudulent toward your Complainants with absolute disregard for 

your complainants' rights. 

10. That as a result of the Defendant's actions, your 

Complainants have and will continue to expend substantial legal 

fees and have suffered and will continue to suffer mental anguish 

and distress. 

WHEREFORE, it is respectfully prayed that this Court grant 

judgment as follows: 

1. Declaring the rights of the parties under the contract 

of sale; 
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2. Requiring the Defendant to specifically perform under 

the said contract; 

3. Granting compensatory damages to the Complainants in the 

sum of $100,000.00 and punitive damages in the sum of 

$200,000.00. 

Aunon 
01 Main St. 

airfax, Vir inia 22031 
Counsel for , omplainant 
Telephone 703-323-1700 

W. LOWRY ~N III 

·~· MANN 

I 
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V I R G I N I A: 

RONALD SNELLING, 
et al. , 

Plaintiffs, 

v. 

ADDICOTT HILLS CORPORATION, 

Defendant. 

• j I 

• ·- .J 

S l t •• '.I •· ~ 

) \;,:.Kd.:: i : •.. ,~;_~i~·-~·-: 
. :·~ ~,.: -·~ ·:-l•ii¥ ·:~ 

) I • "" • • J 1' • • 

) 
) 
) 
) At Law No. 81675 
) 
) 
) 
) 

ANSWER AND AFFIRMATIVE DEFENSES 

COMES NOW the defendant, Addicott Hills Corporation ("Addicott 

Hills"), by counsel and responds to plaintiffs' motion for judgment 

with respect to the correspondingly numbered paragraphs of 

plaintiffs' motion for judgment, defendant states as follows: 

1. Admitted. 

2. Defendant admits that it has constructed residential homes 

known as the Union Farm Subdivision located in Fairfax County, 

Virginia and denies all other allegations set forth in Paragraph 2. 

3. Defendant admits that it has constructed residential homes 

known as the Union Farm Subdivision and that the Defendant has 

allowed some of the homes in the Union Farm Subdivision to be listed 

in the Multiple Listing Service and denies all other allegations set 

forth in Paragraph 3. 

4. Defendant is without knowledge or information sufficient 

to form a belief as to the truth or falsity of the allegations in 

Paragraph 4 and therefore denies the same. 

21111/21/maa 
4/8/88 (1) 
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5. Defendant admits that the plaintiffs and defendant entered 

into a New Home Sales Agreement with written addenda (the 

"Contract"), and refers the Court to the Contract for its true and 

correct terms and denies all allegations in Paragarph 5 inconsistent 

with those terms and denies all other allegations set forth in 

Paragraph 5. 

6. Denied. 

7. Denied. 

8. Defendant is without knowledge or information sufficient 

to form a belief as to the truth or falsity of the allegations set 

forth in Paragraph 8 and therefore denies the same. 

9. Defendant is without knowledge or information sufficient 

to form a belief as to the truth or falsity of the allegations set 

forth in Paragraph 9 and therefore denies the same. 

10. Defendant is without knowledge or information sufficient 

to form a belief as to the truth or falsity of the allegations set 

forth in Paragraph 10 and therefore denies the same. 

11. Denied 

12. Denied. 

13. Defendant admits that Exhibit "D" is a copy of a Bill of 

Complaint filed by Mr. and Mrs. Mann against Addicott Hills in the 

Circuit Court of Fairfax County, Virginia and denies all other 

allegations set forth in Paragraph 13. 

14. Denied • 

15. Denied 

21111/21/maa 
4/8/88 (1) 
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COUNT I - BREACH OF CONTRACT 

16. Defendant incorporates as if fully set forth herein its 

answers to Paragraphs 1 through 15 of plaintiffs' motion for 

judgment. 

17. Denied. 

18. Denied. 

19. Denied. 

20. Denied. 

21. Defendant admits that it is in possession of Plaintiffs' 

earnest money deposit and option payment, affirmatively states has 

attempted to return the earnest money deposit and option payment and 

denies all other allegations set forth in Paragraph 21. 

COUNT II - FRAUD 

22. Defendant incorporates as.if fully set forth herein its 

answers to Paragraphs 1 through 15 of plaintiffs' motion for 

judgement. 

23. Denied. 

24. Denied. 

25. Denied. 

26. Denied. 

27. Denied. 

COUNT III - OUTRAGEOUS CONDUCT 

28 - 35. Paragraphs 28 - 35 are stricken by this Court's Order 

sustaining the defendant's demurrer to Count III. 

36. Defendant denies all other allegations contained in 

plaintiffs' motion for judgement other than those which it.has 

expressly admitted. 
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AFFIRMATIVE DEFENSES 

1. Plaintiffs have waived any claim for damages or liability 

against the Defendant by the terms of the Contract. 

2. Plaintiffs failed to exercise one of the remedies set 

forth in the Contract. 

3. Plaintiffs are in first breach of the Contract and, 

therefore, are not entitled to the relief sought. 

4. Plaintiffs are estopped from making a contract claim under 

the Contract by its terms. 

5. Plaintiffs have failed to state a claim upon which a claim 

can· be granted. 

6. Defendant is not in breach of the Contract. 

7. The causes of action set forth in the motion for judgement 

are not ripe for adjudication. 

8. Plaintiffs agreed to the election of remedies set forth in 

Paragraph 15 of the Contract and, therefore, remedies other than 

those set forth in the Contract are barred. 

9. Plaintiffs have waived any claim of fraud by ratifying the 

Contract after they had actual knowledge of the lis pendens and/or 

the Chancery action filed by the Manns on the subject Property. 

10. Lis Pendens is public notice and, therefore, full disclo­

sure of this title defect on the Property was a matter of public 

record at the time it was filed. 

11. The Manns• Chancery suit is public record and, therefore, 

full disclosure of this title defect on the Property was a matter of 

public record at the time it was filed. 

! 21111/21 /maa -4-
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12. The Manns' lis pendens and Chancery suit was filed after 

the Contract was entered into; therefore, there is no misrepresenta-

tion relating to title which can be alleged as an inducement for 

Plaintiffs to enter into the Contract. 

13. The cause of action is not ripe for adjudication as the 

Defendant promptly and diligently took the necessary legal steps to 

attempt to perfect title to the Property and continued to do so 

during the remainder of the 12 month period in accordance with 

Paragraph 7 of the Contract. The Defendant was successful in its 

defense on the merits of the Manns' Chancery action. Judge Stevens 

found in his decision in the Mann case that the contract with the 

Manns was properly terminated as a result of the Manns' breach of 

contract. 

14. Plaintiffs have expressly released the Defendant and its 

agents from all liability for damages by reason of any defect in 

title. 

15. Plaintiffs were not damaged. 

16. Defendant was excused from a May 1987 Completion Date due 

to causes beyond its reasonable or practical control. 

17. Defendant was excused from settling on the Contract until 

the title defect(s) were cleared up, provided such title defect(s) 

were cleared up within a twelve (12) month period. 

18. There was no misrepresentation. 

21111/21/maa 
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19. There was no reliance by plaintiffs on the defendant's 

representations and/or any such reliance was not reasonable. 

Jo E. Harrison 
Sandra L. Hughes 
LIGHT & HARRISON, P.C. 
6849 Old Dominion Drive 
Suite 410 
P. 0. Box 6625 
McLean, Virginia 22106 
{70·3) 356-9751 
Counsel for Defendant 

Respectfully submitted, 

ADDICOTT HILLS CORPORATION 
By Counsel 

CERTIFICATE 

I hereby certify that a true copy of the foregoing was mailed, 
first-class, postage prepaid to the offices of Glenn H. Silver, 
Esq., 4165_Chain Bridge Road, P.O. Box 460, Fairfax, Virginia 22030 
on this _.A. ./.-f._ day of April, 19 88. 
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Q Okay, and you were able to put up with the 

circumstances you were living under for that period. 

A For that period, yes, we were able to because your 

mind is adjusted to that and your mind is not set that, okay, 

within a few months -- we were able to do it because our 

attitude had to change. You know, people are flexible to 

a degree that we knew what the circumstances were, we ~new 

when our house was going to be ready. We were not living 

from day to day waiting for someone to say, yes, your house 

is coming along just fine. 

Q Okay, so if they had told you exactly when they 

could deliver the house to you, then it would have been 

all right at Union ·Farm? 

A It would have been preferable. At that time I 

might have said, I don't want to wait that long, I don't 

know what I would have said. It's unfair of you to ask me 

a question like that. 

Q It is? 

A Yes, I think it is. 

Q ~fuy is it unfair? 

MR. SILVER: Oh, come on, John. 
I 

I· 
I; THE WITNESS: You ~now why it's unfair, I don't 

I ! even have to tell you and I don't like being badgered, John, 
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I come on. 

2 BY MR. HARRISON: 

Q I'm sorry if you feel I am badgering you. 

4 A Yes, I do at times. Because yoor attitude changes, 

s people change, your thoughts change and you know that you, 

6 too, or anybody would be influenced by what was happening 

7 to them. 

8 If you were told that something would be a matter 

9 of months, then you would be psyched up for that and I don't 

10 know what I would have said if he had told us. But he still 

II 

12 

13 

21 

22 

756 ~ 

doesn't have a clear title, so there is no way he could have 

told us when that house was going to be ready for delivery. 

Q That's right, there is no way. 

A That's right, so if he had said two years-- but 

that's because of what he is doing. It's not because --

it is in his control, he can settle with the Manns, he can 

do whatever he wants to get the lease pendence off. 

Q His title is within his control, he can settle 

with the Manns. 

A Yes, he can do whatever he wants to. 

Q Do you know that your attorney represents the 

Manns in their appeal? 

A Yes, I found out. You told me yesterday, I think I 
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16 

17 

18 

19 

20 

21 

22 II 
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knew it before. 

Q You knew it before. 

A Yes. 

Q You say you found out yesterday, or did you know 

it before? 

A I heard it again yesterday. 

Q You heard it again yesterday, all right. 

A I don't know if he is representing them or if 

he is assisting. 

Q Is there a difference in your mind? 

A Yes. 

Q All right. Have we talked about every comrnunicatio 

you have had with Daurie Schwab at this point? 

A Probably. She called me afterwards. I never 

returned her call because I felt there was nothing to say 

to her. 

Q Okay. She called you after the meeting? 

A After the meeting. I felt there was nothing 

more I wanted to say to her. 

0 So you did not return her calls from that point 

on. 

A That's right. I don't have anything to say to her 

ever again. 
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I Q Okay. 

2 Now, in paragraph 12 it states, "At the time of 

3 contracting with the Plaintiffs herein the Defendants knew 

4 that the Manns intended to purchase the subje~t property and 
I 

S I had in fact threatened the institution of legal proceedings 
I 

6 II to compel the Defendant to specifically perform." 

7 A No, that's not true. 

8 MR. SILVER: That's your motion for judgment. 

9 MR. HARRISON: That's your motion for judgment. 

10 THE WITNESS: Wait a minute, at the time of 

II contracting with the Plaintiffs -- who are the Plaintiffs? 

12 Oh, we are the Plaintiffs. Oh, got to get that straight 

I 
1l I before 

14 I 
IS ! 

I 

I answer. 

Oh, yes, okay, I had that mixed up. 

BY MR. HARRISON: 

16 I Q 
I Okay, that happens sometimes, that's all right. 
ll 
:I 

17 II A 
:I 

I'm sorry, thank you for clarifying that. 

18 I Q So you think that the Plaintiffs knew that the 

19 Manns intended to purchase the property. 

20 

21 ~I 
lj 
•, 

22 :: 

231' 

758 

I 
II 

!I 
•I 

:! 

A Yes. 

Q What ~akes you think that? 

A Well, they had contracted for it, so I assume they 

intended to purchase it. 
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Q Okay, and you know that, prior to the time that you 

2 purchased the house, a letter terminating that contract had 

3 been delivered to the Manns. 

4 A No, didn't even know the Manns e;Kisted at the time 

s of contract. 

6 Q You were not told that the house had been sold 

7 to somebody else and you had to buy a bay window because 

8 they had already bought it? 

9 A Yes, we were at that time, yes, sir. 

10 Q Yes, you were, okay. 

II A That was after the contract. 

12 Q No, that was at the contract because you had to 

13 
i 

pay that price, remember, $1,700? 

14 

l1 
IS l1 

II 
16 II 

A Okay, that's right, I beg your pardon, okay. 

I guess I didn't know the name of the people. 

Q All right, you may or may not have 

17 :I 
·I 
ij 

18 
I 
I 

MR. SILVER: Or the circumstances. 

THE WITNESS: No, certainly didn't know the 

19 circumstances. 

20 BY MR. HARRISON: 

I 
21 II 

!! 
Q Okay, but you did know the house had been sold to 

22 someone else and there had been a contract on it. 

23 li A 

II ..... 

!I@ 

The house had been sold before, yes, okay. 
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Q All right, they didn't keep that from you. 

A No. 

Q Did you ask any questions? 

A No, actually it did not occur to me to ask any 

questions about that. Their implication was that the house 

\-Tas -- that there was not a contract on the house at the 

time that we bought it. 

Q They indicated to you that the prior contract had 

been terminated, right? 

A Yes, that it would be -- there would be no problem 

with ours. 

Q Did you understand that that is exactly what the 

judge found, that the prior contract had been properly 

terminated? 

A I don't know what the judge thought. 

Q Okay, now --

MR. SILVER: We will stipulate as to what the 

II 

18 l judge's letter says. 

19 

20 

i 
21 

II 
ij 

:j 
: 

22 

:i 

23 

II L 

!I 
II 
. ! 
,I 

l 
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MR. HARRISON: That's fine. 

BY MR. HARRISON: 

Q Now, in paragraph 20 of your Bill of Complaint you 

say, "As a result of the said breach of contract the Plaintif s 

have been compelled to contract for another house at a cost 
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1 people say it's going to be ready for delivery, you feel 

2 it's going to be ready for delivery and move in. 

3 Q I'm just trying to establish that what you were 

4 relying on is what the contract says, not what any individual 

S told you. 

6 A Well, they did not specifically say they would not 

7 have a clear title either. 

8 Q Okay, so actually there was no comment about 

9 title, isn't that correct? 

10 A That's right. 

11 Q Okay. Now, you say that the Defendants -- I say 

12 "you", obviously your attorney wrote this. "The Defendant 

13 deliberately concealed the true state of facts .. , page 4. 

14 I
! 

Now, the Defendant did not conceal the Public Notice, right? 

IS I 

1611 
lo 

What you are saying is that they didn't tell you, not that 

they really concealed something, but they concealed it by 

17 !i 
!I 

not telling you, right? 

18 A If that's how you want to define concealing. 

19 Q No, I'm not trying to do that. What this says 

20 we will go it the other way, then, the Defendant deliberately 

21 11 concealed. What did they do to deliberately conceal the 
II 
I! 
;, 

22 ·· true state of facts? 

MR. SILVER: I think she has already testified to 
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Q Okay, and we've talked about all the ways that you 

know of that they did not act in good faith, right? 

A As I can recall at the moment, yes. I think there' 

enough there even if there weren't anything else. 

Q Now, you say in Paragraph 30, again your lawyer 

says it, "The Defendant on this occasion and on others 

willfully entered into multiple contracts for the same 

property and has entered upon a deliberate course of reckless 

and deceitful conduct for the purpose of maximizing its 

profits with a total disregard for the rights of these 

Plaintiffs and others." 

Now, I would like you to identify all the others 

you are talking about. 

A Well, I guess you can start with the Manns on this 

one. 

Q All right, and the Court found that the Manns lost, 

right? 

MR. SILVER: Well, that's on appeal so you can't 

really say that. The Circuit Court did, I agree with you, 

but that doesn't mean that that's going to hold. 

all riqht. 

MR. P~RRISON: I'll take bet on that, but that's 

THE WITNESS: He has many cases, you know -- okay, 
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I either. 

2 

3 

I 
4 

I 

I 
!! 
I 

s ! 
I 

6 I 
I 
j 

7 

8 

9 II 

10 

II 

12 

13 

14 

IS 

16 

17 il 
II 

18 II 
I 

19 

20 

21 
I 
I ,, 

22 ~ ! 

2l II 

MR. HARRISON: I understand what it doesn't say, 

does it I 

MR. SILVER: The letter speaks for itself and you'r~ 
I 

going to have other testimony -- or you're probably going to I 
have to have other testimony as to what went on on that 

occurrence. It's part of settlement negotiations. 

MR. HARRISON: Are you planning on testifying? 

MR. SILVER: If you're planning on testifying 

we may have to testify, too. It's a double-edged sword, 

if that's what you are talking about. 

MR. HARRISON: I'm not planning on testifying, 

you are planning on testifying. 

MR. SILVER: You're not going to get that letter 

in evidence, either, without testifying. 

MR. HARRISON: You don't think so? 

r4R. SILVER: No. 

MR. HARRISON: I think it will. 

BY MR. HARRISON: 

Q Does that letter have any conditions in it as 

far as you can see? 

A No. 

Q Now, you say, "The Defendant during this time has 
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il 
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I 
Q. Did you understand that that prospective 

2 
buyer lost the court case? 

3 
A. I understood that he lost it and then 

!appealed it. 
4 I 

s il 
Q. 

il A. 

il 
Q. I 

6 

7 

Lost 

Yes, 

Now, 

it at the trial level? 

or whatever. 

did you authorize your attorney or 

8 
instruct your attorney to assist -- he's going to make an 

9 
!.objection -- to assist in the appeal that was filed by the 
il 
!Manns, which were the people that placed the lis pendens on 

10 

• jthe property? 
Ill 

I 
12 1 

MR. SILVER: I object to the question as to 

13 
it attorney-client privilege. Don't answer it. 
,I 

:r 
II 

14 ll 
!l 

BY MR. HARRISON: 

!i Q. 
IS :i 

II 
Pinstructions? 

16 ;I 
I 

" 
17 p ;i 

A. 

Are you 

Yes, sir. 

going to follow your attorney's 

.j 
q 

18 !: Q. Now, with respect to -- strike that. 
tj 

il 
19 1: 

l! 
I 

20 lj 

'i 
I 

21 

22 
.. 

23 •; 

·: 

Are you aware who the Manns' attorneys are? 

A. Who the Manns' attorneys are? 

Q. Yes, sir. 

A. I remember it was a name like Arabic. 

Q. How about Jose Aunon? 
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II 
44 

A. Yes, okay. 

2 
Q. A-u-n-o-n. 

3 
A. Yes, I am aware of him. 

4 
Q. Are you aware that Mr. Silver has entered an 

i 

s :appearance? 
il 
p 

li 
6 I! MR. SILVER: Objection. Now go ahead and 

I 

1 
answer that. 

I 
8 I 

MR. HARRISON: No, you can't claim that one I 

9 
I' don't 
I' 

think. 

10 
BY MR. HARRISON: 

II 
Q. Are you aware that Mr. Silver has entered an • 

12 /j appearance? 

h A. 
13 i~ 

Mr. Silver told me that he was assisting with 

!~an appeal. That's the only thing I know about it. 
t4 .

1 
,, 

IS II 
11 

Q. Are you aware that Mr. Silver entered an 

!!appearance and made a motion to reconsider that was denied 
16 11 

:. 

17 
!ibY the judge? 

II 
18 I' 

II 
Let me try that again. 

19 ! At the conclusion of the trial after the 
I 

I • • • 
•

1

: JUdge 1.ssued a decision, after that decis1.on had been 
20 1 

~I • 
.,

1 
111.ssued, after that decision on behalf of the Manns, are you .. :, 

22 
;;aware that Mr. Silver assisted in filing a motion to 
!I 

23 [!reconsider and, in fact, argued that motion for the Manns 

II 

::e 
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1 for the judge to reconsider and change his mind about the 

trial? 
2 

3 
A. I don't recall that. 

4 ! Q. Now, do you understand that the reason that 
It 
II 1.Mr. Bernstein's company, Addicott Hills, could not tender 

s il 
II 
!'title on the date, place, and time of settlement was the 

:\lis pendens filed by the Manns? 

8 
1

1 

MR. SILVER: Well, I going to object. 

!, calls for a legal conclusion. 
9 !, 
. jl 

10 I 

It 

MR. HARRISON: What he understands. 

II 
THE WITNESS : I understand he couldn't• 

deliver a clear title because of the lien on the property 
12 

!!which matched the contract. 
13 11 

d 

14 I! 
·I 

BY MR. HARRISON: 

II 
IS II 

Q. Are you aware of the fact that the appeal is 
.I 
!:precisely what is continuing that lien in existence? 

16 ti 
'I 
!i 

11 H 
MR. Again for a it calls SILVER: 

.I 
'r 

18 
II conclusion. 

II BY MR. HARRISON: 
19 I 

legal 

!I 
20 I 

Q. Do you understand that that is the case, 

I that, but for the appeal, the lis pendens would have been 
21 ! 

22 
!\stricken from the land records? 

il 
23 !I 

A. I don't know that. I mean, I -- all I know 

II 

:j 
1, @ .. ~sv•4 
H 

;I 
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I is that as long as the lis pendens is there, he cannot 

2 '!deliver a clear title. If it is the appeal holding it up, 

'!that's -- I don't -- I am not -- I don't know how the 3 , . 
. i 

I mechanics work. 
4 li 

II 
!! Q. You are s aware that the Manns lost their case 

~~at 
6 :i 

the trial level? 
;I 
I' A. Yes. 

7 ,, 
I Q. And do you understand that that being the 

8 
I 
I 
I 

f that but for the appeal, the lis pendens would be !. case, 
9 

jl 

:~stricken 
10 ~I 

11 !!records? 

:; A. 
12 ;I 

I 

'· 
13 ; • 

Q. 

from the records, removed from the land 

I don't know that. I mean, I --

Do you understand that your attorney, Mr. 

. ;Silver, on behalf of the Manns, is working to continue the 
14 i 

:! lien in place? 
IS ., 

I 

i 

q 
16 ·; 

:conclusion. 
17 I• 

I 

!' of the facts. 
18 'I ;, 

H 
19 i: 

·i 
!~sure 

20 il 
II 

:! I II 

MR. SILVER: Objection. That is a legal 

It is not an accurate statement of the law or 

If you can answer it, go ahead, but I am not 

THE WITNESS: I guess I am not --

22 
BY MR. HARRISON: 

;, 

23 if 

il 

767 

Q. Are you aware that your attorney is 
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,I 
' 
! 
I 

,I 47 
II • 

1 'represent~ng the Manns on the appeal? 

2 
A. Yes. 

3 II 
Q. Are you aware that, or do you understand that 

·I 

4 
'the 
d 

object of that appeal is to transfer the property to 
I! 

s :'the Manns, to require Addicott Hills to sell the property 

;:to the Manns? 
6 .! 

:! A. As I understand it, the Manns' suit is for 

: ![specific performance --
1. 

9 !! Q. Yes. 

ll A. -- which is for the property. And I guess 
I 

11 
that is what has been decided. And then they are no" 

,jappealing the decision. 
12 !I 

I 

13 n ., 
::for damages. 

14 i! 
i! 
li 

IS p 
,! 
~;Defendant's 

)6 'I 
! 

17 ~; 

18 !! 
:i 

19 'I 

d 
;! 

MR. SILVER: 

MR. HARRISON: 

No. 3, please. 

20 
;j BY MR. HARRISON: 
'I 
'I 

For the property? It is also 

I would like this marked as 

(The document referred to 
above was marked Snellings 
Deposition Exhibit No. 3 
for identification.) 

21 ·I 
If Q. I pass you a document that has previously 

22 ;I 
'been marked as Defendant's No. 3 and ask if you have seen 

23 
· th t b f s 1.· r?. 
1
; a e ore, 

!: 
lo 

Anita B. Glover & Associates, Ltd. l;03J ~ ;-..... -;o_~tl I 
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I 
A. No, I have not seen that before. 

2 
Q. Are you aware that the Clerk of the Court--

that it was brought to the attention of the Clerk of Court 
3 

:!by Mr. Silver, that the final decree releasing the lis 

:!pendens was inadvertently filed in the land records prior 

jlto the appeal period expirinq, and that thereafter, the 
6 I 

lclerk entered this document of the records, reinstating the 
7 

8 
lis pendens? 

9 
A. I am not aware of the land record. 

10 
Mr. Silver did tell me that the Clerk of the 

11 
Court or the judge had erred in releasing the lis pendens 

!
because that was not something that could be done if there 

12 

13 
!jwas an appeal, and that there was some appeal time, thirty 
II 
1

1
.:days or whatever, after the decision, and that the lis 

14 ,, 
I' 

IS I 

l!lpendens would continue for that period. 

16
lj I don't know, once the appeal is filed, what 
,: 
;jhappens to lis pendens. 

17 ;. 

Now, would you tell me, have you ever met the 

769 

The Manns? 

Yes. 

No. I don't think so. 

There was some couple ahead of us. I think 
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( 

they were the 
49 

second buyers of the property next door 

21 
when we met with Mr. Bernstein. 

3 
,
1
were. 

I don't recall who they 

,, 
II 

4 II 
Q. is it your understanding that in the Now, 

!:purchases of houses that, from time to time, contracts kick 
s ij 

I' 
jiOUt? 6 ., 

7 
A. Kick out? 

8 
Q. In other words, don't go through for one 

j. 

!'reason or another. 

'. il 
·· A. I know about mortgage applications, and if 

10 

II 
they are unable to provide the mortgage within the 

period of time, there is something called a kick-out 
12 

13 t 
d 

I' 

II 
14 1: 

clause. 

Q. For example, on your contract, if your wife 

IS lihad not liked the house after she looked at it --

A. Yes. 
16 :~ 

i! Q. -- the contract could have kicked out? 
17 i 

li 
'' A. Yes, sir. 

18 II 
II 

19 
11 Q. So it is your understanding that it is not 

!!unusual in the business for there to be one, two, three, 
20 I 

I • b t h b th t · ;t 1 four prospect~ve uyers o one ouse y e 1me • 
21 ,, 

li ultimately goes to settlement? 
22 :: 

:l ,, 
23 II 

MR. SILVER: What? 

'I 
I ~ 
I' I 
;I 

• 

0 :1 
I 
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Could you ask your client to keep quiet 

2 durinq the deposition, please'? 

31 
I 

I will try. MRS. SNELLINGS: It is very 
I 

4 
; difficult. 
I 

s I BY MR. HARRISON: 
ll 
11 

6 II 
Q. Now, with respect to the -- with respect to 

7 
jthis particular contract, when did you start looking for a 

8 ilsecond property to buy? 

91 A. 

I, • 
10 II Bernstel.n. 

11 

12 
4, please. 

uiJ ., 
I, 

14 !I ., 
IS 

II 

Looked as soon after the meeting with Mr. 

MR. HARRISON: Mark this as Defendant's No. 

(The document referred to 
above was marked Snellings 
Deposition Exhibit No. 4 
for identification.) 

16 ij 
:. BY MR. HARRISON: 

17 !I 
., Q. I pass you the document that has previously 
'i 

18 .J 
J!!been marked as Defendant's Exhibit No. 4 and ask you if you 

19 I 

lj recognize that document? 

20 1

1 A. Yes, I do. 

21 ~! Q. What is it? 
i! 

22 !~ A. This is a letter from Mr. Bernstein or Carl 

23
11 Bernstein 
!; 

!!@ 
tj VQJ 
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pendens problem and calling for a meeting. 

2 
Q. Is this the letter you discussed earlier that 

3 
j,led to the meeting with you and Mr. Bernstein, Sandy 

IJLindsay, and Kelly Dennis? 
4 !I 

i! 
s li 

:I 
I' 

6 ' 

A. 

Q. 

Yes, sir. 

Now, in the third paragraph it states, based 

,

1

1 on legal precedent cited by Mr. Dennis in his letter, we 

.have every reason to believe that another judge would find 
8 

!;in our favor, thus removing the lis pendens well before 
9 1: 

10 
'j1 settlement. 

I 
11 I, ,, 

" :j 
12 1: 

!I 

il 
13 !: 

jl 

A. 

Q. 

Do you recall reading that? 

Yes, sir. 

Was it discussed with you what cases Mr. 

li Dennis was talking about? 
t4 .I 

II A. I recall him referring to a case in Loudoun 
Is II 

il County which Mr. Bernstein had been involved in that had 
16 !: 

;I 
1; been -- that the decision of the court had been in Mr. 

17 !i 
II Bernstein's favor. 

18 h 
" 

19 !\ Q. 

20 11 

\I time. 
"-1 ~ :l 

And you -- did you 

A. I don't know the name of the case at this 

22 
Q. Did you understand that that case had been 

23 
[l appealed? 

:\niru B. Glot,er & Associates, Ltd. 1;'tl.H ~;."1 .. ~3f\ 
~ ~:; ., ... (l( )('\ 
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1 
A. I don't remember that. 

1 
Q. Have you heard that the decision in that case 

!has come down, and that the trial judge has been sustained 
3 

4 
in that case? 

s MR. SILVER: Well, that's not an exactly true 

6 
statement of the law. 

7 
If you want to ask him the question, say 

8 
to him that a writ was not granted on a petition for 

9 
appeal. 

10 
That does not mean that it was sustained. 

II 
There's no, you know -- the denial 

12 

13 
it 
il • 

14 il denl.ed 
II i!Case? 

IS I' 
tl ,, 

16 ~~ 
:· 

17 i~ 

BY MR. HARRISON: 

Q. Do you understand that the court has 

any appeal in that case, in that first Loudoun 

A. I don't remember that specifically. 

I had understood that it was a closed issue, 
,i 

:i that the decision 
t8 ;I 

19 il MR. HARRISON: Just so we don't have any real 
l 
iarqument, mark this as the next number. 

20 ! 
I 

I 

II 
23 i! 

.; 
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(The document referred to 
above was marked Snellings 
Deposition Exhibit No. 5 
for identification.) 
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BY MR. HARRISON: 

2 Q. I would like to pass you a document that has 

3 
!,previously been marked as Defendant's Exhibit No. 5 and ask ,, 
jl .f . t ? 

4 :11 you recogn1ze hat document. 

s !I A. I don't know anything about it, never seen 
·! 
!I 
it it. 

: !j Q. Did you hear about the Pregano case as being 

one of the Loudoun County cases? 
8 

9 II A. No, I don't recall the name. 
.. 
r 

10 I 
11 

!!Loudoun county case, though. 

did know there I not was more than one 

12 lj Q. You have not been told there is more than one 

13 
tLoudoun County case on the same contract? 

II ,, A. 
14 '· 

Not that I recall. 

~ I 
IS ~j 

I think I recall them saying that there had 

.: been other similar decisions in Loudoun County, not 
16 il 

:l necessarily involving Mr. Bernstein. 
17 .! 

;! 
·I 

18 ·, 
Q. And you had not been told then that -- Well, 

it ,, 
1' t .k th t 

19 
!! s r~ e a • 

!I 
20 11 

You have been told that these other decisions 

!I 
21 

:; were also favorable to the same position? 
,; 

22 
A. Of the ones mentioned, they all have been in 

·favor of the builder himself, the seller. 
23 ;~ 

•! 
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i 

II 
II 

2 

3 I 
'I 

II 
4 d .. 

1: 
s !: 

II 
II 

6 I' l 

MR. HARRISON: 

BY MR. HARRISON: 

56 

No. 6. 

(The document referred to 
above was marked Snellings 
Deposition Exhibit No. 6 for 
identification.) 

Q. I am going to pass you a document that has 

7 previously been marked as Defendant's Exhibit No. 6 and ask 

8 you if recognize that? you 

9 A. Yes, sir. 

10 Q. Would identify it for the record, you . 
II please? 

12 ·,,, A. This is a letter addressed to the general 
I! 

13 li 
;~counsel of the Pentagon Federal Credit Union, Mr. Isenberg, 
!i 

14 II 
:; who was one of the people present during the Bernstein 
!I 
II 

IS P • • 
ji meet~ng from Mr. Dennis, who was w~ th your 
I 

16 I 

j! -- with Light and Harrison at the time. 

17 l' 

!\ Q. Did you get this on or about July 30th, 

'i 18 !: 1987? 
:I 

19 i! ,I A. I don't recall when Steve passed it to me, 

"0 II 
.. !~but not too far after the date. 

ll 
21 :1 

. 1 Q. Do you -- had you purchased your new house as 
:I 

22 :' 
:iof the time you received this letter or begun negotiating 

23 !lf it? 
!I or 
': 
,j 
·I I •, 
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I A. No, 

2 That contract was dated August the 11th, I 

3 
!~believe, '87. 

4 
Q. Had you reserved the lot at the time? 

A. We had a hold s on the lot, had put up a 

!thousand dollars in a week, I think, or something. I don't 6 

7 
recall the date of that hold. 

8 
Q. 

Precollection. 
9 p 

I 

10 

II 

12 I 
I, 
h 13 :, 

A. 

house with me. 

Let me see if I can refresh your 

I didn't brinq those records of the other 

(The document referred to above 
was marked Snellings Deposition 
Exhibit No. 7 for 
identification.) 

14 il 
il 

IS i! 
BY MR. HARRISON: 

!! 
Q. I pass you another document that has been 

16 l: • 
l! prev1.ously marked as Defendant's Exhibit No. 7, and ask you 
t! 
:· 

17 :~if you recognize that? 
;, ,, 

18 ii 
·I 
I! 

19 :i 

ii 

Do you recognize Defendant's Exhibit No. 7? 

A. Yes. 

20 II Q. And is that the lot-hold aqreement? 
1'! 21 
I~ A. That looks like it, the same thing. 

22 ~i 
Q. Did you negotiate this on the 27th day of 

Anita B. Glot·er & Associates, Ltd. 
Pe~ .. r ( )flf,:t! Bo.\ 100 

Eur/ln Sr,w,,l, \'ir.~:inw 220JO.(lJ(Itl 

( 7031 ~ ;-.~ Nl3t1 
~;,"i.,'\Nlo 

Prin~.: W'illitml ~tc:cru tl')tl·!070 

776 



58 

I A. I don't really recall. 

2 
Q. Would your time records indicate anything, or 

d 
!1 calendar? 

3 !I 
I' II A. 

4 !I 
I think -- I think we have a check that we 

' 

S 
,,gave 

II 
•1have 

6 ii 
llhave 

' I 
8 !: 

9 
:;am 
~ i 

10 I 
I 

II II ., 

them for the thousand. It probably has the date. I 

another copy of this, and I don't remember that -- I 

no reason to believe it is not the date. 

Q. Well, this is not signed is the only reason I 

A. Yes, that's why I am not sure. 

I know that we executed documents similar to 

12 
nthis. And it was about a week ahead of the sales agreement 

:j 
;. because we reserved the lot for a week. 

13 !' 
And then we 

·I 

; executed the sales agreement about a week later. 
14 " 

I' 

i: 
IS 11 

:: 
I• 

.please. 
16 . 

17 

18 

20 

MR. HARRISON: Mark this one as No. 8, 

(The document referred to above 
was marked Snellings Deposition 
Exhibit No. 8 for 
identification.) 

BY MR. HARRISON: 

Q. I pass you a document which has previously 

21 been marked as Defendant's Exhibit No. 8 and ask you if you 

22 recognize that and if you can tell me what that is? 

23 
A. It would be the purchase agreement for the 

• 
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I 

2 

3 I 

59 

house that we just closed on two weeks ago and moved into 

in McLean. 

Q. So you entered into this agreement in August 

4 
I of 

I 
'87, and you closed on it in May of 1 88, late May of 88? 

I A. Yes, May 12th, I think, or 11th. s 
II Q. Now, when did you begin negotiations on this, 

6 

7 
if you recall? 

8 
I have given you the documents that I have, 

9 
and I am trying to refresh your recollection, not put you 

10 
in a box, because I don't know myself. 

11 
A. I don't know exactly because we looked at a· 

12 
lot of properties following the meeting with Mr. Bernstein 

,and·took a while to identify. 
13 I 

.J We spent . most of the time trying to look 

15 
ljin the Mount Vernon area because we wanted to be in Mount 

l. Vernon as opposed to McLean because of the commute 
16 11 

nt ff' ii ra l.c. 
17 •l 

So I don't know when the first time we looked 
II 

18 i 

jat it-- I believe my wife was the first one to see this 
19 I 

one, and then later called me in to look at it. 
20 

But I don't I may have it in the other 
21 

I 
22 

l~files, but I don't think I keep those kind of-- as to when 

11 we went to see it. 
2311 

II 
il 

Anita B. Glover & Associates, Ltd. ~:e 
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1 
Exhibit (c) to the motion for judgment, 

94 

which is 

2 
Defendant's Exhibit 11, .. me from? 

3 
A. No, sir. 

Were you aware that a memorandum of lis 41 Q. 

1lpendens was -- and, again, I have to ask closing questions 
5 

~~-- was going to be filed prior to the time that it was 
6 I 

i filed? 
1 

A. A memorandum of lis --
8 

Q. Yes. 

10 
In other words, were you aware that this 

11 lremorandum was going to be filed prior 

11 actually was filed, filled out, and the 
12 il 

:j filed? 
13 

to the time it• 

remainder of it 

:1 MR. SILVER: I think he has already answered 
14 il 

:!that. He did not know anything about it until he got Mr. 
IS :1 :, 

" ,, 
:; Bernstein's letter. 

16 

THE WITNESS: No --
17 I 

18 
BY MR. HARRISON: 

Q. Now, when was the first time you ever heard 

:of Jose Aunon? 
20 I 

A. I think Mr. Silver mentioned to me that he 

was going to be assisting Mr. Aunon in an appeal. That i~ 
22 

in this context. 
23 ,, 
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1 Now, if he -- again, if he is the successor 

2 Ito Mickey Goldman, I have known of the name. 

3 
met the gentleman. 

I have never 

4 
Q. Just parenthetically, Mickey and Jose did 

·.share offices at one time. 
s l! 

li 

jl A. Yes, I knew of his name. I did not even know 6 ,, 

lhow to spell his name, but I have heard-- I keep wanting 7 

to make onion, because we had an attorney Onion for the 8 

!Pentagon Credit Union some while back. 

1: I But I was aware of that person's name 

II 
associated with Mickey. 

12 
I Q. Now, the date of your contract is I 
I 

I! A. The date? 
13 ~ I 

it 
ii Q. Your original contract, 

14 ,, 
ll A. February 11, 1 81. 

IS :1 
Q. And the ratification 16 ;! 

i: 

::somewhere in that neighborhood? 17 d 

ii 
'I 

Exhibit 2. 

date was 

what? 

2 March or 

18 
:1 A. I think the seller signed on March Sth. I 

;l b . .: el:Leve 
19 ll 

I! 22 d 
20 J! n • 

!I 
II 21 !I 

we had the release date something around the 

I think we released, that is subject to 

.: inspection by Mrs. Snellings -- and I think we released 
22 

23 
·i it the next day. We went one day over that, I believe.· . 
;I 

.-\nita B. Glot.'eT & Associates, Ltd. 
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I Q. Now, the Plaintiff's excuse me-- ' 

2 I Defendant's Exhibit No. 10 which is a memorandum of lis 

3 1

1pendens shows that it was recorded on April Jrd, 1987. 

4 Do you have any reason to believe that it was 

5 ,·recorded prior to that time, or that 
I 
I MR. SILVER: We will stipulate that is was 6 

7 
recorded on the date that it says. 

8 
BY MR. HARRISON: 

9 
Q. Do you have any reason to believe that 

Addicott Hills had any knowledge that the memorandum of lis 
10 

11 
pendens was going to be recorded prior to the time it was 

12 
recorded? 

A. Yes, but I it's hearsay, as far as --
13 

14 
Q. Well, what is that knowledge? 

IS 
A. It is my understandinq that attorneys for the 

'I Manns had advised Bernstein or a representative of the 
)6 I 

I . . I k . f th 11 Bernste1.n company of 1ntent to sue -- I don t now 1 ey 
17 II 

! said lis pendens was an expected outgrowth of that 
18 I 

I 

-- and that that was done prior to February 11, '87. 
19 

20 
MR. HARRISON: Can we take a short break? 

21 
Let me read this for just a minute. 

I 
I 

22 I~ (Brief interruption.) 
I 

23 I 
I 
:I 
:j 
!I 
l! 
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Would you repeat just the last sentence? 

2 (The Court Reporter complied with the request of 

3 
:
1 
counsel.) 

411 
!j 
il 

BY MR. HARRISON: 

Q. So you understood that Addicott Hills had 
s ll 
6 

1

!1 been informed prior to February 

intended to sue; is that correct? 

11, 1987, that the Manns 

1 

8 
A. Yes, sir. 

9 
Q. Have you ever been informed that the Manns 

10 intended to file a lis pendens and to sue for specific 

11 
performance? 

12 
A. Informed -- I found out about it later after 

13 
1
1 
the Bernstein 

Jperformance. I 
14 

II used. 
IS 

had they were suing for specific 

do not recall the term lis pendens being 

16 
Q. Now, do you have any reason to believe 

i 
n
1 
that Mr. Bernstein or Addicott Hills knew as of February 

17 l 
II 

18 

1 

11th that the Manns were going to sue for specific 

19 
performance? 

A. 
20 I 

I . t !. go1.ng o sue. 
21 1 

II 
Q. 22 1j 

I 
23 

I hearsay from? 

I 

I only know the hearsay thing that they were 

What basis, I did not know that. 

You didn't hear that. Who did you hear the 

I 
:! 
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I A. Mr. Silver. 

2 
Q. Now, in paragraph ten of your motion for 

3 
judgment, you state, and I quote -- and that is 11, I 

believe, Exhibit 11 -- you state, the defendant knew that 4 

ii "because 
s :1 

6 11Ronald 

7 
Credit 

of the plaintiffs' relocation and the employment of 

Snellings as President of the Pentagon Federal 

Union that it was essential that he and his family 

be situated in their home at the earliest time so they 8 

9 
could immediately begin using said home as a place to carry 

10 out social business obligation necessitated by the type of 

position held by Ronald Snellings. 
11 

12 I 
I 

How would the defendant know that? 

When did you tell them? 

I A. 
13 

I Q. 
14 i 

I told them. 

I 

15 
i 

A. When? 

16 
il 

Q. 

1: A. 
17 ~ ' '• '· 

Yes, sir. 

At the time I bought the house? 

11 Q. 
18 1 

Who did you tell? 

19 I A. 

I Q. 
20 I 

A. I 
21 ~· 

Daurie. 

What did you tell her? 

I told her that we were buying a new house. 
,. 

22 i!we usually had a house larger than normal because there was 

iionly two of us and we liked larne rooms. 
23 ll '=' 

II 
i• 

li 

!i@ 
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I field, if you ever call for an expert in that way. 

2 So I have out-of-town visitors as well as I 

1am well known in the area. 
3 I 
4 I 

Q. Now, in paragraph fifteen, you state, as a 
I 
il result of defendant's concealment- of the true state of s 

6 
facts and its misrepresentation as to facts concerning the 

7 
settlement on the property, the plaintiffs continued to 

8 rely on their belief that they would have settlement on the 

I property as scheduled. 
9 I 

10 First I would like you to tell me what facts 

11 
have you found out that the defendant concealed from you on 

12 jthe date the contract was entered into? 

13
11 

MR. SILVER: I think that refers to 

I thereafter. 
14 I 
IS I, 

16 il 

MR. HARRISON: Okay. 

THE WITNESS: Well, suit, the Manns' the 

I! • 
ir subJect lien, lis pendens, the failure . to be 

17 ~I able to 
'I 

18 
lideliver a title clear as it says in the contract. 
I 

19 
BY MR. HARRISON: 

Q. Now, as of the date of the contract, there was 
20 II 
21 ll no suit by the Manns, right? 

II 

II 
22 :~ 

A. As far as I know. 

i· 

23 
Q. They did not conceal that from you, right? 

!I 
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A. There was a threat to sue. 

Q. So you are saying they did not tell you that 

Manns had threatened to sue? 

A. On February 11th, no. 

Q. Now, how many times has one of your companies 

6 
1

:been threatened with a lawsuit? 

7 
A. Many times. 

MR. SILVER: That is irrelevant. 

BY MR. HARRISON: 

Q. And how many times has that threat just gone 

MR. SILVER: Objected to as irrelevant. 

BY MR. HARRISON: 

Q. You still get to answer. 

A. A lot of times. 

Q. It is not unusual, is it, for people to yell 

17 ~;suit and then walk away and not sue? 

18 :i MR. SILVER: It is objected on grounds of 

19 :; relevancy, and it is a characterization of what is usual 
II 

~o !land what is unusual. 
- j· 

;I 
21 !l BY MR. HARRISON: 

22 ii Q. You still get to answer the question. 

:j 
23 1

1 

·! 

:.® 
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I THE WITNESS : If suits have been dropped or 

2 not filed, yes, a lot of times. 

3 
BY MR. HARRISON: 

4 
Q. Now, again, what I would like to get to, and 

s I am going to do it piece by piece, time by the time. 

lare talking about the contract. 
6 

We 

7 I want to know exactly what facts were 

8 concealed from you as of the date of contract? 

9 
A. As of the date 

. 10 Q • Yes, sir. 

II 
A. -- of the contract? 

12 
Q. Yes, sir. 

13 
What facts were concealed from you? One we 

I 

!! have got so far is that the Manns had threatened to sue. 
t4 II 

II 
IS r Were there any others? 

16 1! A. I don't know what Bernstein would be able to 
:I 

i! 
17 

:1guess as to the readiness of the property. 
li 
tl 

18 1
1 He had May down when it seems as though he 

:I 
19 

11went way beyond that. Whether he knew that or not, I don't 

iJ know. 
20 I 

i 
21 ;. 

' ~ 

The threat of the suit, I think, was ongoing. 

22 'ji think the fact that there had been other similar 
,I 

23 :jdisputes, the fact there had been a contract ahead of that 
:, ,. ,, 
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1 which he himself supposedly has claimed or vacated 

21 
unilaterally, whether that is pertinent or not, it would 

3 
seem to me we should have some knowledge of that if he is ,, 

!o 

4 
i! expecting 
. I 
:j 
~ l 

S I 

l! 
6 lidealings. 

any trouble along that line • 

Those do not seem to be very fair 

7 
I Q. Now, let me -- Isn't it true that all of that 

8 
relates to the fact that he has not told you about the 

9 !jdispute with the Manns? 

10 I' A. I think it all relates to, not only the 

11 I Manns, but if he has had other suits similar to this ana 

12 
jvacated other contracts, it would seem as though he has a 

13 
1! reputation. 
II 
lj 

14 " 
ll 

Q. Now, how many times has Pentagon Federal 

S i~Credit Union been sued? 
I •I 

I! ,: 
16 j 

•I 
io 

MR. SILVER: 

17 
:1to answer that. 
;; 

Objected to, and you do not have 

18 ;; 
MR. HARRISON: Are you instructing the 

:: 
.i witness not to answer it? 

19 11 

,! 
II 

~o i! MR. SILVER: Yes. It is irrelevant. 
.. I! 

" :1 BY MR. HARRISON: 
21 i! 

! ,. Q. Are you following your attorney's 22 ,. 

23 l!instructions? 
I 
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I A. Yes, sir. 

2 Q. Does Pentagon Federal credit Union file the 

equivalent of a lOK? 
l 

4 
A. No. 

s l MR. SILVER: I am going to object to 

Pentagon Federal credit 6 ij anything about the Federal 

7 !'Union and their business and instruct the witness not 

8 Ito answer it. It is totally irrelevant to these 

9 !!proceedings. 

·10 MR. HARRISON: It is not irrelevant to this 

II witness' ability to judge the actions of others. 

12 ,, BY MR. HARRISON: 

!! 
13 

:! .. Q. Is it a policy 
:i 

. i 
14 ;; 

MR. SILVER: I think it is . 

:i 
BY MR. HARRISON: 

IS 
;j ,, 

16 : 
Q. Is it a policy of Pentagon Federal Credit 

17 
.;union to disclose lawsuits that are filed against the 
'" 

credit union to its customers. 
18 I' 

.. 
19 ij I object • MR. SILVER: 

ii 
20 

;i answer it. 
I 

21 I 
BY MR. HARRISON: 

.! 

You do not have to 

22 Q. Are you refusing to answer that question? 

23 A. Yes, sir. 
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Q. Do you believe that it is appropriate that 

2 it is an appropriate policy to disclose lawsuits to all 

3 ·I customers. ,, 
r MR. SILVER: Objected to, and you do not have 4 

i!to answer that. s :1 

!I 
6 ! MR. HARRISON: I did not ask about Pentagon 

! 'I 1 Federal Credit Union. 

8 MR. SILVER: I am sorry. I thought you were. 

t MR. HARRISON: No. 
9 ;: 

;I 

Ill 
10 I' I said, do you believe that it is an 

II 

12 

I 

13 1 
~ ; 
I; 

14 ji 
il 

appropriate policy to require a corporation to disclose ali 

its lawsuits to all its customers. 

MR. SILVER: It calls for a legal conclusion. 

If you can answer it, go ahead. 

li 

IS tj MR. HARRISON: I do not think it calls for 

!!any 
J6 .1 

conclusion. 
' ,: 
i! ,, 

17 ~~ 
q 

MR. SILVER: It goes to a question of there 

18 !I are certain laws that would require it, some that do not. 
:I 

19 ~~And I do not think that he is a position to state one way 
jj 

20 
:i or the other. 
li 
n 
!: He can only talk about in this particular 21 1 

,. 
; case whether he thought it was something that should have 22 

;; been disclosed to him. 
23 li 

" ,, 

::e 
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I MR. HARRISON: That is fine. 

2 MR. SILVER: If you want to ask about this 

3 
.particular case, he can answer that. 

!I 
4 II 

THE WITNESS: I would think and, of 

:1 ::course, this is a circumstance that is now after the facts. 
s ·i 

! 

1
: It is very hard to say what should be done at the time. 

6 l 

ll 
f 

7 
But it would seem to me as though it was 

8 
incumbent on Mr. Bernstein or his representatives to cite 

9 
jlthat there could be a problem in this particular sale. 
I 

0 10 
And we should have been alerted to it and not 

II 
left in the position we now are. 

11 BY MR. HARRISON: 
12 ii 
13 

!j Q. My first question is, do you think that 
·l 

~ 1

1. it is a proper policy for a business to be required or 
14 I; 

S 
,: to disclose to all its customers every time it has been 

I it 
a 
!jsued? 

16 'I 
:: 

I 

MR. SILVER: I would object to the question. 
17 

·: It calls for speculation of different circumstances and 
18 li 

;l 
;~ everything else. 

19 'l 
!j 
,I 

20 ;; 
!I 

I do not think he can answer that question. 

~~ It is not a fair question. 
21 :r 

22 
MR. HARRISON: That is fine. 

23 
MR. SILVER: If you can answer it, go ahead. 
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THE WITNESS : I can only answer from a CPA 

It is not unusual to see suits listed at the 

some are.· 

BY MR. HARRISON: 
I' 

!i 
6 .j 

Q. Now, with respect to threats of suit, same 
'I ,, 
;: question. 

7 d 
'I Is it appropriate as far as your 

sjj . 
:; understand1.ng of business ethics to require corporations or 

9 ;l ,, 
~'should they-- let's take the word require out because that 

J.O II 
:1 . 

!i might be a legal conclusion -- but should they disclose• 
JJ II 

!! every t.ime to all their customers that they have been 
12 !I 

'I 
·1 threatened _with a lawsuit? 

13 li 
il 

11 MR. SILVER: I am going to object to the 
14 !, 

:: question again on grounds of relevancy and on the grounds 
IS d 

'I 
1;if you give specific instances and different circumstances, 

16 ,. 
It 

17 
.~sometimes they should, sometimes they should not. 

18 
If you can answer that question, then go 

:i 
l! ahead. 

19 .• 
!i 
I, 

'I MR. HARRISON: I object to the suggestion of 20 ~~ 
'• 
U the answer for the witness. 

21 ·, 
I do not mind the objection. 

:.I object to the suggestion of his answer. 
22 

23 
MR. SILVER: I am not sugg .. 
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I am suggesting what the -- I am telling you 

2 what the objection is. 

3 MR. HARRISON: No, you were suggesting. 

4 MR. SILVER: I do not think so. 

s I MR. HARRISON: You were also suggesting an 

6 I answer to the witness, and I object to that. 

7 
MR. SILVER: No, I was not suggesting 

8 
anything. 

9 
MR. HARRISON: Now, if the witness would 

10 
answer the question, please. 

II THE WITNESS : I can only repeat that good· 

12 business ethics to me under the circumstances that this was 

13 
involved, I would have expected to have been involved, I 

1 ld t th t 1" f I th 11 t h 
14 

; wou expec a were e se er, o ave so 

15 
I disclosed a possible problem. 

I 
161

, BY MR. HARRISON: 

17 1j Q. Isn't it true that you do not believe that it 

18 jis appropriate in all cases to disclose threats of 

19 
lawsuits, and that it is a judgment call as to whether any 

20 
individual threat of a lawsuit should be disclosed: isn't 

21 II that true? 

22 d 
!! 

MR. SILVER: I am going to object to the 

II • 

23 
.: quest1on, it calls for speculation on his part as to 

AnitCI B. Glot•er & Associates, Ltd. 

Eurf,t\ St.ltlclll, \ 'rr~ZinicJ .? 20.N tl/()(l 

(;"(I~} 2;"~ ~.~0 

2;":• "'(l(lh 

Pmh:.: 'X'illitmt \fc:rm (lO(I :tl;"(} 

792 



( , 

II 
109 

certain circumstances and things of that nature. 

2 To the extent you can answer it, go ahead. 

3 ll 
THE WITNESS : I have lost the question on 

'l • ii thl.s round. 
4 

II BY MR. HARRISON: s ii 
,I 

Q. Isn't it true isn't it true that, with r 6 ,! 
rrespect to threats of suit, that you believe that it is a 

: ~~judqment call and that in some cases, they should be 

disclosed and in other cases, they ought not to be 

1: il disclosed. 

11 I MR. SILVER: Again, I think he can only talk 

about this particular situation. That is th~ . :..J.' one that 
12 

!has relevance. 
13 ll 

THE WITNESS: It is very hard to take 
1411 

I only 
15 

ij something in the sort of abstract or subjective. 

l11ook at it that, if would materially affect the 
16 ' 

'I 

17 
lj transaction, I would think good business practice would 
'I 

18 
':suggest a disclosure be made. 
d ,, 

19 
!! Idle suits, nuisance-type suits 
II 

20 ~~circumstance where you, you know, would not be 

21 
'l bear your soul. You are trying to do business 
,, 
I• 

22 :, way. 

BY MR. HARRISON: 
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1 Q. Now, you understand that the trial court 

2 agreed that Addicott properly terminated its contract with 

3 
the Manns, right? 

4 
MR. SILVER: I am going to object to that 

because it calls for a legal conclusion, that whatever the s 

6 
trial court did is on appeal. And we are waiting for a 

7 
final decision on that. 

8 
MR. HARRISON: I understand that you are 

9 representing the appeal and you have great hopes for it. 

10 
However, I disagree as to those hopes. 

11 
BY MR. HARRISON: 

12 
Q. You understand that the trial court said that 

'

Addicott Hills properly terminated the contract, don't you? 
13 

Or do you not understand that? 
14 

IS 
A. The part I am not understanding is, if they 

!SO agree, why don't they release the lien. 
16 I' 

I! 
Q. Now, that may or may not be the law with 

11 !I 
!1. respect to whether the lien can be released. 

18 i And, of 
I 
I course, the case is on appeal. 

19 I . 
20 

21 
\ court agreed 

22 !I contract? 
II 
1. 

23 i! A. 

:I 

However, do you understand that the trial 

that Addicott Hills properly terminated the 

All I understand is that the Manns lost. 
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1 That is all 

2 
.. understand. 

3 

I understand. 

MR. HARRISON: 

You 
111 

asked me what I 

Put this document in the 

4 
.. record. Would you make it the next exhibit, please? 

s II 
I 
I 

6 I 

7 

(The document referred to above 
was marked Snellings Deposition 
Exhibit No. 12 for 
identification.) 

BY MR. HARRISON: 

It is Plaintiff's No. 12. Would you take a ~,, Q. 

9 
tlminute to read it? Defendant's No. 12, excuse me. 

10 
Have you had a chance to read Judge Stevens' 

11 II letter? 

12 1 A. Yes, sir. 

13 
Q. Have you read that before? 

14 
A. No. 

IS 
Q. Do you understand that Judge Stevens ruled 

16 II that 
I' 

Addicott Hills properly terminated the contract? 

11 11 

·I MR. SILVER: I think the letter opinion 

18 speaks for itself. 

19 I MR. HARRISON: I am asking him what he 

20 I I understands. I agree the letter opinion speaks for itself. 

21 I I can ask him what he understands from it. 

22 I d. . . II He may 1.sagree Wl. th 1. t. He may not speak English. I 
i' 

23 I II don't know. 

I, 

il .sv•4 

!!@ 
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I I mean, it is theoretically possible, but 

2 
anyway 

3 I 

4 1The 

5 l·the 
i 

6 

7 

THE WITNESS: My understanding is the same. 

Manns lost the case. Judge Stevens found in favor of 

defendant. 

BY MR. HARRISON: 

Q. Do you have any reason to believe that at 

8 
the time Addicott Hills entered into the contract that 

9 1
j they felt in any way that they would not prevail over the 

10
· j Manns? 

II 
A. I would just guess that they would feel they • 

/would be successful. Why else would they be trying to sell 
12 i 

,,'the property to me? 
13 I 

:1 Q. Do you have any reason to believe that 
14 

I 

11Addicott Hills felt at the time that they sold you the IS 

!. property that they could not deliver the property to you 
16 d 

17 
llbecause of anything the Manns could do? 

i 
18 1 

A. I don't really know that because I don't know 

1 what the threat of suit would mean to 
19 

20 
MR. SILVER: Objection. 

21 
BY MR. HARRISON: 

22 ! 
i 

Q. Well, see -- but I am trying to ask you what 

know, and you may not know that. 1 

23 I you 

" 

II 

!10 
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I 
eposita? 

A. Do I have any indication? 
l 

3 
Q. Yes, sir. 

A. It is my understanding that that is what 
4 

5 
appened in the Loudoun County properties and the Mann 

6 
roperty and the house next door and I don't know how many 

thers. 
7 

Q. Did he offer you back your deposit? 
8 

9 
A. Yes, sir. 

10 
Q. As soon as the problem -- at least as far as 

II 
ou know, as soon as that letter came to you and you ha~ 

ll 
he meeting, he offered you your deposit back, right? 

13 
A. That is right. 

14 
MR. SILVER: Subject to a condition. 

BY MR. HARRISON: 
IS 

Q. And what was that condition? 
16 

17 
A. That I release him of all liability. 

18 
Q. Sole condition, right? 

A. (Nodding head.) 
19 

Q. Now, do you have any indication that Mr. 
20 

Bernstein was engaging in a pattern or practice of keeping 
21 

22 
,reposits or is that just a supposition? 

23 
A. Only from the knowledge that I have which is 

II 
I; 

I!@ 
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10 

II 

12 

13 

14 

IS ! 
I 

16 ! 
l' 
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A. See, I think it is both. 

I think you have got a breach because you 

annot deliver and then you deliberately lied about it. 

Q. Okay. And the cannot deliver is because the 

ouse is not finished, or the cannot deliver is because of 

he lien? 

A. Both. 

Q. Or both?. 

A. If you cannot give me a house that I can go 

o settlement with, it is whatever stops that. 

MR. HARRISON: Mark this one as the next 

xh-ibit, please. 

BY MR. HARRISON: 

(The document referred to above 
was marked Snellings Deposition 
Exhibit No. 13 for 
identification.) 

Q. I pass you E~hibit No. 13 and ask you if you 

17 ; ecognize it? 
! 
i 

18 1 

' I 
MR. SILVER: Looking at Exhibit No. 13, I 

19 ~~ hink that goes to settlement negotiations. I will object 

~ jrn those grounds. 

21 ;I MR. HARRISON: No, I d9 not believe it goes 
r 

·' 
i 

22 'to settlement negotiations. 

23 ;j 
•: 

I believe it goes to paragraph seven of the 
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1 
ettlement -- of the contract regarding the tender. 

2 
MR. SILVER: I think we were going to go 

3 
- at the time that this happened, we were negotiating 

everal cases. And I think that is how this came about, 
4 

nd I am going to object to it. 
s 

MR. HARRISON: I do not think that is the 
6 

ase. 
7 

MR. SILVER: I do. 
8 

MR. HARRISON: Well, that is fine. 
9 

BY MR. HARRISON: 
10 

Q. This document is not 1 imi ted in any way,· 
11 

hape, or form. 
12 

MR. SILVER: I think the discussions that 
13 

urrounded it were what was going on surrounding the 
14 

ocument which is important. 
IS 

BY MR. HARRISON: 

Q. Now, did you review this letter? Have you 

een the letter, Defendant's Exhibit 13? 

A. Not before today. 
19 

Q. 
20 

Is there anything in this letter that 

indicates there is going to be a release in any way that 
21 

![as requested or that it was conditioned upon any 
22 il 

ij 

j~elease? 
23 il 

ij 

r~ e 
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MR. SILVER: 

his. 

145 

Again, I am going to object to 

3 
I I had discussions and my office had 

lbiscussion 
" 

with Sandy Hughes on that evening when this came 
4 I' :! 

.in. 
s '1 

.I 
And there was talk about what this proposal 

6 

eant and the conditions placed on it with the releases in 
7 

ompliance with paragraph seven in compliance with 
8 

1 aragraph seven of the contract. 
9 

MR. HARRISON: 
10 

he record straight --
II 

12 1 

i1itself. 
13 !I 

II 
14 h 

!knd the check 

r IS II 
16 d 

MR. SILVER: 

MR. HARRISON: 

MR. SILVER: 

il d' t . 1 :surroun 1ng h1s etter. 
17 il 

There are no -- Just to put 

The letter -- it speaks for 

The letter speaks for itself, 

But there are discussions 

II 
I MR. HARRISON: is delivered 

1s I 
1 nconditionally with the letter. 

19 

MR. SILVER: 
20 

1
furrounding this letter. 

21 1, 

22 

I' 
I 

'• 

i: 

MR. HARRISON: 

But there were discussions 

There are always settlement 

:,discussions that may or may not go forward. But this check 
23 !! 

I ~ 

I 
I Anitu B. Glover & Associates, Ltd. 

Pmr ( >ttr.-~.· I), I, l•'tl 
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1 
as delivered unconditionally with the letter. 

MR. SILVER: It was not delivered 
2 

, nconditionally with the letter. That is unfair. 
3

11 MR. HARRISON: The check is delivered -- if 
4 

!~t was not -- I will give you a check right now for this 
s i 

61
! mount right now, unconditionally. And that check was 

elivered unconditionally. 
7 

MR. SILVER: It was not. 
8 

MS. HUGHES: Absolutely. 
9 

MR. HARRISON: Absolutely. 
10 

MR. SILVER: We talked to you that evening. • 
11 

12 
~r.d ther·e were conditions placed on it that this was the 

'I ettlement for the whole case. And it was in compliance 
13 

~~ith paragraph seven. 
14 II 

II 
IS I 
16 

:rtated. 

!a.etter. 
'I 

And 

MR. HARRISON: No such conditions were 

no such conditions can be implied from the 

I will write you a check right now from my 
:: II 

j!firm for that amount. 
19 I 

I 
20 I 

i 
21 il ,, 
.,., -· 

It 

801 

BY MR. HARRISON: 

Q. 

A . 

Q. 

Do you want the check? 

Not unless he tells me to take it. 

$16,000 --

Anita B. Glot:er & A.s.'H)l'iates, Ltd. 
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13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

147 

MR. HARRISON: Give me a check. 

MS. HUGHES: I have the --

MR. HARRISON: Get me the check. 

BY MR. HARRISON: 

Q. If you were told that that check was 

onditioned upon anything, you were erroneously informed. 

d I intend to deliver you today, not maliciously, 

MR. SILVER: No, that is --

MR. HARRISON: You were erroneously informed. 

MR. SILVER: I do not think he was 

rroneously informed.' 

If you look at this letter, it says, 

onsistent with our telephone conversation of 5:45 where I 

"nformed you that we had just received your check with the 

ccompanying letter regarding the Snellings, I am 

eturning that check to you. 

Be advised that this check is a return of the 

eposit pursuant to the contract. 

That is paragraph seven of the contract 

erminating all rights. And that is the condition which we 

isagreed with. 

BY MR. HARRISON: 

Anita B. Glot·er & Associates, Ltd. 

Fclirfax ~ccrriun, \'ir.l!mia .?.?()JQ.()J(}O 
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13 
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IS 
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Q. 
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This check is delivered to you by the letter 

- delivered to your attorney by the letter without 

ondition. 

When it comes back here in a minute, I am 

oinq to deliver it to you again without condition. 

You can either accept it or reject it. It is 

ot made in settlement. It is delivered to you 

MR. SILVER: For what purpose? 

MR. HARRISON: It is a refund of his deposit, 

deposit. 

MR. SILVER: I do not think that is the 

urpose of this deposition. I am not going to have him 

ccept it'or reject it. 

MR. HARRISON: You can do what you wish. 

MRS. SNELLINGS: We have also lost interest 

oney on this. 

MR. HARRISON: You can do what you wish. 

MR. SILVER: But I do not accept it or reject 

it. That is not the purpose of the deposition. 

If you want enter into settlement discussions 

Do what you wish. The check 

Anita B. Glo~:er & Associates, Ltd. 
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t this point though is furniture1 is that right? 

A. As far as I know. 

Q. Now, have we identified every oral or 

itten communication you have had with Carl Bernstein so 

A. Carl himself? 

Q. Yes, sir. 

A. As far as I know. 

Q. And Daurie Schraub regarding the breach or 

our allegations? 

A. I am not sure about Daurie. 

There were so many conversations, visits to 

he office, that sort of thing. 

Q. I would like to tender to you a check in the 

mount of $16,240. 

MR. SILVER: I am qoinq to object to the 

endering of anything at the deposition. 

The deposition is for asking questions and 

for discovery purposes and things like that. It is not for 

endering checks or anything else. 

We are neither accepting or rejecting it. If 

ou want to do it in proper fashion to me, that is how it 

should be done. 

Anita B. Glover & Associates, Ltd. 
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MR. HARRISON: That is fine. 

BY MR. HARRISON: 

Q. Now, do you understand the check has been 

endered to you without reservation? 

MR. SILVER: The check has not been tendered 

o him. 

BY MR. HARRISON: 

Q. Do you understand the check has been tendered 

without reservation? 

MR. SILVER: You do not have to answer that 

estion. • 

MR. HARRISON: Are you instructinq the 

itness not to answer. 

MR. SILVER: It is an improper purpose of a 

eposition. I am telling not to answer the question. 

BY MR. HARRISON: 

Q. Are you followinq your attorney's 

instructions? 

A. Yes, sir. 

Q. It is tendered to you without reservation. 

Now, have we discussed every discussion you 

I ave had with Daurie Schraub? 

A. I don't know because there were so : .. lny. All 
... 

!I e II .. 
Anita B. Glover '..ssociates, Ltd. 
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that. I don't know who told me that. That is the 

Q. You don't know that Mr. Bernstein went 

hrough bankruptcy, do you? 

A. No, but I could find out in a hurry if I 

anted to. 

.. -
Q. So can anybody else. 

A. That is right. It is a public record. 

Q. That is right. 

MR. SILVER: Did he go through bankruptcy? 

MR. HARRISON: I don't know. 

BY MR. HARRISON: 

Q. Have you been to or participated in any 

eetings with the other homeowners in Union Farm? 

A. No. 

Q. Do you have any agreement with the Manns to 

sell them the Addicott Hills house if you can get it? 

A. No. 

Q. Have you discussed that in any way with 

anybody? 
20 

21 

22 

23 

A. I have, but not with the Manns. 

Q. Who have you discussed it with? 

MR. SILVER: Other than your counsel. 

Anita B. Glover & Associates, Ltd. 
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BY MR. HARRISON: 
I 

2 
Q. No, if you have discussed that with your 

ounsel, I want to know about it. 
3 

MR. SILVER: Just do not answer it. 
4 

BY MR. HARRISON: 
s 

Q. Was your counsel representinq the Manns or 
6 

epresentinq 
7 

you? 

MR. 
8 

SILVER: Do not answer the question. 

BY MR. HARRISON: 
9 

10 
Q. Have you neqotiated with anybody but your 

ounsel for the sale of the house to the Manns? 
11 

12 
A. Negotiated for the sale of the house to the 

anns 
ll 

Q. To the Manns, yes, sir. 
14 

A. with anyone else? No. 
IS 

Q. Have you had any discussions with Mr. Silver 
16 

or conversations about 
17 

18 
MR. SILVER: Do not answer the question. 

BY MR. HARRISON: 
19 

20 
Q. Have you had any discussions with Mr. Silver 

about conversations with Mr. and Mrs. Mann -- the basis of 
21 

their appeal? 
22 

23 

807 

MR. SILVER: Do not answer the question. 

Anita B. Glover & Associates, Ltd. 
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1 
MR. HARRISON: Are you claiming the attorney-

2 
lient privilege as the privilege with these clients or 

ith that client? 
3 

That is to say, are you claiming the 
4 

. ttorney-client privilege for representing these 
5 

l.ndividuals in this case --
6 

MR. SILVER: I have a privilege with the 
7 

laintiffs, but in this case you are asking if his 
8 

onversations with me. 
9 

MR. HARRISON: Yes, I am, regarding an 
10 

dversary party. 
II 

BY MR. HARRISON: 
12 

Q. Do you understand that the Manns 
13 

I 

i MR. What do you want know, SILVER: to 
14 I 

iJohn? Ask me and I may tell you. 

IS 'I 
;.know? 

What do you want to 

16 l' 
11 I 

MR. HARRISON: I want to know if you are 

!negotiating for the sale of this house from these people to 
18 I 

,

1 

the Manns . 
19 

I 

20 

21 

!!them? 
22 '! 

I! 

2311 

il il@ 

MR. SILVER: No. 

MR. HARRISON: Have you discussed it with 

MR. SILVER: With who? 

Anita B. Glover & Associates, Ltd. 
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1 
MR. HARRISON: With these people, the sale of 

2 
house -- the Snellings -- the sale of the house with 

Manns -- to the Manns. 
3 

That is what I want to know. And I think a 
4 

is going to make you answer that. 
s 

MR. SILVER: I do not think a judge is going 
6 

o. That is attorney-client privilege. 
7 

MR. HARRISON: Well I do not think it is. I 
8 

9 
, hink you have got too many clients to have that kind of 

rivilege because I get it one way or the other. 
10 

And the problem with that is once it is 
II 

aived, it is waived. 
12 

MR. SILVER: I think you can ask the Manns 
13 

14 
i bout it. 

MR. HARRISON: 
IS 

All right. I may just do 

MR. SILVER: 
17 

!lhe proceedings anyway. 

I do not see the relevance to 

18 i 

19 I 
BY MR. HARRISON: 

! 

20 
Q. What conversations have you had with Carol 

Brown relating to delivery of the house? 
21 

2211 A. 

2J II 
!I 

Q. 

ji ,, 
q 
II 

~~e 
809 

Relating to delivery? 

Yes, sir. 

AnitCl B. Glo\'er & Associates, Ltd. 
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