











on the 9th day of October, 1926, of the Circuit Court) is
erroneous.

It is therefore adjudged, ordered and decreed that
the same be reversed and annulled, and the case remand-
«ed to the said trial Court with directions to dismiss the
bill of the complainants, and the petition of the creditors
to intervene in the suit, at their costs. It is further ad-
Judged, ordered and decreed that the appellants recover
of the appellees their costs by them -expended in the
prosecution of their appeal and supersedeas aforesaid
here.

‘Which is ordered to be entered in the order book

‘here and forthwith certified, together with a -certified

copy ef the opinion in this cause, to the Clerk of this
Court at Wytheville, who will enter the order and certi-
fy it to the said Circuit Court.”” (Transeript 18 and 19).

After the said decree or mandate -of said Supreme
Court had been rendered and the case remanded to the
Circuit Court, certain subsequent proceedings were had
therein by the Circuit Court.

Transcript, pages 20 to 29.

The Commissioner, R. E. L. Chumbley, made and
filed his report under the foregoing decrees of said Cir-
cuit Court, dated June 6th 1923, and October 9th 1926.
R. 24 and 73. To said report the petitioners filed certain
exceptions. Transecript pages 29 to 31.

On the 4th day of October, 1928, the Circuit Court
entered a decree in said cause and overruled petitioners
exceptions to said report and confirmed the same.

Transeript 31 and 32.



From the said decree of Qctober 4th, 1928, petition-
ers applied to, and this eourt granted the second appeal,
and the -cause was again argued and submitted at the
June Term, 1929, at Wytheville, Virginia, and on the
24th day of June, 1929, this court entered a decree read-
ing in part as follows:

““This day came again the parties, by counsel, and
the court having maturely considered the transeript of
- the record of the decree aforesaid and arguments of
counsel, is of opinion, for reasons stated in writing and
filed with the record that there is no error in the decree
complained of. Tt is therefore considered that the same
be affirmed and that the appellants pay to the appellees
thirty dollars damages and also their costs by them ex-
pended .about their defense in this behalf herein.

‘Which is ordered to be eertified in the cireunit
court of Lee County.”’

It is respeetfully submitted that the said decree is
erroneous.

The reasons for the application for a rehearing on
said decree are as follows:

FIRST REASON.

Because this eourt held, in its opinion, on the second .
appeal, that.the .decree dated September 27th, 1927, ren-
dered by this court, on the first appeal, was not res
judicata as to the deed dated January 12th, 1923, from
W. E. Neff and wife to Ransom S. Neff and wife.

This reason will ‘be treated under two heads as fol-
Jows:



1. That the deed dated January 12th, 1923, from
W. E. Neff and wife to Ransom S. Neff and wife is an
entire matter, and is the deed branch of the suit of J.
H. Edwards v. ' W. E. Neff.

2. That the consideration for and the acreage of
the tract of land conveyed in said deed were both consid-
ered and passed upon by both the Circuit Court and this
court. Both of which were involved on the validity of
said deed.

Said two heads will be taken up and treated in the
order stated as follows:

1. That the deed dated January 12th, 1923, from
W. E. Neff and wife to Ransom S. Neff and wife is an
entire matter, and is the deed branch of the suit of J. H.
Edwards v. W. E. Neff.

Special attention is called to the fact that the valid-
ity of the deed dated January 12th, 1923, from W. E.
Neff and wife to Ransom S. Neff and wife is and was a
separate and distinct branch of the case of J. H. Ed-
wards et al vs. W E. Neff et al.

The decree of the Circuit Court annulled said deed.

On the first appeal this court reversed said decree
and sustained said deed in all of its parts.

““The case was remanded to the trial court with di-
rections to dismiss the bill of complainants and the peti-
tion of the ereditors to intervene in the suit at their
costs.”’

It was also adjudged that appellants recover against
the appellees their costs on their appeal. And the case



was not remanded to said trial court for any subsequent
proceedings therein.

Neff vs. Edwards, 148 S. E. advance sheets, p.
802. Aug. 3, 1929.

The following authorities are referred to as to this
reason—res judicata

Miller v. Smith, 109 Va. 651, 654 and 655.

Camper v. Hawkins, 1 Va. Cases 20 and 23 (3 Va.
20-93).

Brunner v. Cook 134 Va. 266 and 270.

In this Court’s opinion on the said second appeal,
we beg to quote.as follows:

“The language of the order or mandate directing
the dismissal of the bill and the petition of the creditors
must, of necessity, be construed to refer to the amended
bill and the petition attacking the conveyance to Ransom
S. Neff and wife.”’

Idem. 802.

When said amended bill and petition were dismissed,
then there was no case at all in the Circuit Court about
said deed between the parties to either said amended bill
or petition of said intervening creditors, and especially
as to the defendants Ransom S. Neff and the heirs at law
of Sariah V. Neff, deceased.

All the subsequent proceedings that were taken in
the case by the Circuit Court, as to Ransom S. Neff and
the heirs at law of Sarah V. Neff, were unauthorized
and void. No one is bound by any proceedings in a suit
to which he is not a party.



* . The status -of the pleadings in the suit of Edwards
- vs. Neff, therefore, would be as follows:

With the said amended bill and the petition of the
intervening creditors dismissed, there remained only
the original bill of complainant and the petition of the
Federal L:and Bank of Baltimore in the said suit of Ed-
wards v. Neff.

Said deed being sustained by this eourt’s decree of
September 27th, 1927, on the first appeal, the tifle to the
land conveyed in said deed become vested in Ransom S.
Neff and Sarah V. Neff as of its date, the 12th day of
January, 1923, and William E. Neff did not own said
land, or any interest in said land, and there was no lien
retained in said deed (as required by the statute, Virgin-
ia Code 1919, Sec. 5183) to secure the payment of any of
‘the purchase price or deferred purchase money. Nor is
‘the :amount to ‘be paid to the Feederal Land Bank of Bal-
timore by R.'S. Neff a charge on the land conveyed by.
said «deed. The stipulation in said deed as to the pay-
ment on the Federal Land Bank lien -debt was only a
method of ascertaining the amount to be paid by Ransom
S. Neff thereon, and is only a personal obligation on his
part. Therefore, the said decrees of reference to Com-
missioner Ohwmbley, rendered in said cause, were to as-
-certain the liens -against the lands of W. E. Neff. The
.decree of ‘October 9th 1926, rendered by the ecircuit
court, annulled said deed, and :as to the reference to
Commissioner Chumbley reads in part as follows:

““And R. E. L. Chumbley, one of the Commissioners
in (Chancery ‘of ‘this -court, who was by a decree entered
in this cause on June 6th, 1923, directed to take an ‘ac-
count of liens -against the lands of the defendant, W. E.
Neff, and he having heretofore failed to do so, he is-again

- hereby directed to proceed to perform the duties requir-



ed of him by said decree of June 6th, 1923; and in doing
so to state as well the liens against the lands mentioned
in the above referred to deed, as well as against the other
lands of the said W .E. Neff.”’

The Circuit Court having annulled said deed to
Ransom S. Neff, left the title to the tract of land convey-
ed to Ransom S. Neff and wife in ' W. E. Neff. Hence
the reference, as above quoted, to Commissioner Chumb-
ley. :

This Court’s decree on the first appeal reversed said
decree, and sustained said deed in all of its parts. There.
fore, there was never any decree entered by the Circuii
Court after the date of the Supreme Court’s decree on
the first appeal, authorizing Commissioner Chumbley to
ascertain the liens on the land conveyed in said deed
from W. E. Neff and wife to Ransom S. Neff and wife,
The amended bill and petition of the intervening credi-
tors having been dismissed as to Ransom S. Neff and
wife.under this court’s decree on the first appeal, Ran-
som S. Neff and wife were no longer parties to the suit
and no decree could have been properly rendered by the
circuit court to ascertain the liens against the lands con-
veyed to Ransom 8. Neff and wife as there were no Liens
against said land, and even if there had been, such a ref-
erence would have been unauthoerized without a proper
pleading filed in the cause of Edwards vs. Neff for the
purpose.

2. That the consideration for and the acreage of
the tract of land conveyed in said deed were both con-
sidered and passed upon by the Circuit Court and this
Court. Both of which were involved on the validity of
sald deed.
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a. As to the consideration for the conveyance of the
land in said deed.

By reference to the original printed record, begin-
ning on page 72 and ending on page 258, it will be observ-
ed that practically all the evidence was taken on the con-
sideration for the land and its acreage, conveyed by said
deed from W. E. Neff and wife to Ransom S. Neff and
wife, and shows clearly that this deed branch of the said
suit of Edwards vs. Neff was a separate and distinet
branch thereof. It is clear that the said evidence on the
said consideration and acreage questions, on the validity
of said deed, was considered by the Circuit Court. The
said evidence on the said considerations as to the validity
of said deed was also fully considered by thls court on
the first appeal.

On the question to show that this court did fully con-
sider and finally pass on the consideration of said deed,
we beg to quote in part from this court’s opinion, Neff
v. Edwards, reported in 148 Va. p. 616, and 139 S. E p-
291, as follows

““The real and substantial contest is over the con-
sideration of the deed. If this be satisfactorily estab-
lished, and it appears that Ransom S. Neff simply ae-
quired a preference over other creditors, with no inten-
tion to otherwise prejudice other creditors, then the re-
maining charges sink into insignificance.”’

148 Va. 622.

Again on the question of consideration we quot:
from said opinion as follows:

“It was agreed between them (William E. and Ran-
som S. Neff) that William . should convey to Ransom
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S. a certain boundary of land in satisfaction of the note.
Pursuant to this agreement, William E. and his wife, by
deed bearing date January 12th, 1923, conveyed to Ran-
som S. and his wife a boundary of land, supposed to con-
tain about 25 acres. The consideration of the deed was
the amount due on the note for 958 and interest, and the
assumption by Ransom S. of a proportionate part of a
mortgage which William E. had in the meantime placed
on the whole tract in favor of the Federal Land Bank of
- Baltimore. This the parties estimated at $5G0. The price
fixed on the land was $60 per acre, making the whole
purchase price $1500. The old debt was estimated at
$1000, which, with the $500 to be paid to the bank, made
the purchase price for the land.”’

148 Va. 621. !

The contract between the parties as shown by this

executed contract, a solemn deed, was fixed and settled

by this court under its opinion and by the decree render-
‘ed on September 27th, 1927.

Under the said decree of this court the purchase
price which Ransom S. Neff was to pay for the land con-
veyed in said deed was finally fized by this court. And
this is true even if the $500 to be paid on the Federal
Land Bank debt was estimated by the parties, the said es-
‘timate was confirmed and finally fixed by this court, for
Ransom S. Neff to pay on the debt of the Federal Land
Bank of Baltimore and as part of the purchase price
that he was to pay for the boundary of land conveyed by
said deed. To change this adjudication of this court on
the question of consideration would be to make a new
contract between the parties.

It is submitted that the courts are not authorized to
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make a new contract between the parties but to enforce
the contract as made between them. .

b. As to the question of the acreage in the fract of
land conveyed in said deed.

By reference to the evidence taken as to this deed
branch of the case, it will be seen that the complainant
introduced the witness Morton Burchett, a surveyor, who-
was employed by the complainant and petitioning eredi-
tors, and he practically surveyed, and did calculate the
acreage in said boundary of land conveyed by W. E.
Neff and wife to Ransom S. Neff and wife as contain-
ing 34 acres.

Original record p. 73 and 74.

It was also testified by the witness H. C. Anderson,
on cross examination, that the tract would contain from
30 to 35 acres.

Original record 174-5.

To sustain this position we beg to further quote in
part from said opinion, reported as stated, as follows:

“HEven if the boundary contained thirty four acres
instead of twenty five, about which there is conflict, the
price per acre fixed by witnesses for the appellants
shows that the price paid could not be said to be grossly
inadequate. Furthermore, one of the witnesses called-
by the appellees on a different question, in speaking of
the value of the entire farm says, ‘Thirty dollars would
be a very fair price’. This would be $1,02) for thirty
four aeres.”’

Even if the said boundary of land contains 44 acres,
upon the same reasoning, under this court’s opinion, 44
acres at the price of $30 per acre would make the con-
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gideration $1320, not as mueh as the purchase price of
$1500 fixed by this court to be paid by Ransom S. Neff
for said boundary of land, no matter what acreage it
contains. Otherwise the surveys to ascertain the acre-
age of said boundary of land might go on ad infinitum.

It.is submitted that the said decree and opinion of
this court, fixing the consideration and acreage of said
boundary of land, was final. That said decree and opin-
ion of this court was res judicata upon this deed branch
of the case in all of its parts. The said deed branch of
this case was the entire matter and claim passed upon by
the eircuit court and by this eourt, which included and
involved the question of the consideration for said land
and its acreage, which were directly eonsidered and pass-
“ed upon by both eourts. If both the eircuit court and this
court had not direetly passed upon both the considera-
tion for and the acreage of said land conveyed by said
deed, it was the duty of said creditors to bring it to the
afttention of this court on the first .appeal.

Therefore, it is humbly submitted that this deed
branch of said case, ‘‘having passed into judgment, can-
not again be brought into litigation between the parties
‘inproceedings at law, upon any ground whatever.”’

For this pesition we beg again to refer to the case of
Brunner v. Cook, 134 Va. p. 266, and especially .on p.
270; and also the case of Miller v. Smith, 109 Va. p.
651-654-5.

SECOND REASON.

Because this Court did not consider and pass on the
second assignment of error set out in the petitioner’s pe-
tition for a second appeal in this case, which reads as
follows:
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““The Court erred in overruling the motion of your
petitioners made for said Circuit Court to enter the or-
der dismissing the bill of the complainant, and petition
of the intervening creditors, pursuant to said decree or
mandate of the said Supreme Court, as shown in peti-
tioners’ exception No. 1 to said Commissioner’s re-

port.77

This Court should have considered and passed on
said assignment of error for the following reasons:

a. Because it was mandatory upon said Circuit
Court to enter said order. Instead of entering said or-
der it refused to do so and overruled petitioner’s motion
for the Circuit Court to enter said order. Had said or-
der been entered pursuant to said decree or mandate of
this court, this deed branch of the case would have been
disposed of, and could not have been on the docket of the
Circuit Court any more for any subsequent proceedings
therein relative to said deed branch of the case, unless
the proper amended pleadings had been filed for the pur-
pose.

b. Said order should have been entered for the pur-
pose of applicants having an execution issue to recover
the costs awarded them both in the Circuit Court and the
Supreme Court, pursuant to said decree or mandate of
this Court.

It is further submitted that this court erred in not
considering and passing on said assignment of error of
said circuit court as shown in the transeript on page 10.

The only remedies the appellees had for the unauth-
orized subsequent proceedings, in the ecircuit court, in
said case are as follows:
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a. By petition to this Court for a rehearing of its
said decree of September 27th, 1927; or,

b. By filing a proper amended pleading for the
purpose in the Circuit Court, making Ransom S. Neff
and the heirs of Sarah V. Neff deceased, parties to the
amended pleading.

THIRD REASON.

Because this Court held on the second appeal that
under its decree or mandate rendered on the 27th day of
September, 1927, on the first appeal, there was left un-
determined the necessity of construing the Ransom S.
Neff deed in order to determine the rlghts and equities
of all the parties.

148 S. E. advance sheets, p. 802. Aug. 3rd, 1929.

It is humbly submitted that there was no pleading
whatever in the chancery cause of J. H. Edwards vs. W.
E. Neff for the construction of the said deed, as will be
seen by an examination of the original and amended
bills of the complainant, the petition of the Federal
Land Bank of Baltimore, and the petition of A. C. Me-
Niel and others, creditors, who intervened in said suit,
or any of the answers of the defendants thereto. ’

Original record 20 to 23 inclusive; 28 to 30 inclusive;
'30 to 39 inclusive; 46 to 63 inclusive and 64 and 67 in-
clusive.

It was necessary for an issue to have been made by
proper pleadings for the construction of said deed and
passed upon by the Circuit Court, before this court would
have jurisdiction for the construction of said deed.
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For this position see the following authorities:

Welfley v. Shenandoah Iron Co. ete. 83 Va. 768.
3 8. E. 376. '

Potomac Mfg. Co. v. Evans, 84 Va. p. 717.

Gibson v. Green, 89 Va. 524-526. 16 S. E. 661.

Tarter v. Wilson, 95 Va. 19. -

Linkous v.. Stevena, 116 Va. 898 and especially
906 and 907.

There is no decree entered by the circuit court in the
case of Bdwards v. Neff showing that it construed, or at-
tempted to construe, said deed. According to the opinion
of this court rendered on the second appeal in said cause,
this court could not do so.

. ‘On the second appeal the question of the construc-
tion of the deed was not presented to this court. There-

. fore, it had no jurisdiction to construe said deed on said

appeal. -
To sustain this position we beg to quote from this
coutt’s ‘opinion on the second appeal -as follows:

¢“This Court has no original jurisdiction in such
cases. It can enly adjudicate guestions properly pre-
sented by the -appeal.”’

148 S. E. advance sheets p. 802. Aug. 3rd, 1929.
We humbly submit that the construction of said deed
was not presented to this .court in the :petition for the
second appeal in this case.

FOURTH REASON.

Beeanse ‘this court in its opinion on ‘the second ap-
peal held that, ‘“all of the lien creditors are ‘interested
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in determining the quantity of land eonveyed (in said
deed from W. E. Neff and wife to Ransom 8. Neff and
wife) in order to fix the amount of the prior liens to be
apportioned herein,’”’ and for that purpose the Circuit
Court was right in having said tract of land surveded to
determine its acreage in said subsequent précéedings.

Under this eourt’s opinion on the first appeal, the
said deed from W. E. Neff and wife to Ransom S. Neff
and wife, this court held that the consideration in said
deed was adequate and sufficient for the land therein
conveyed, and that the said deed was sustained in all of
its parts, and dismissed the case as to Ransom 8. Neff
and the heirs of Sarah V. Neff, deceased.

Under said opinion of this court, William H. Neff
had a right to sell all of his tract of land, containing 156
acres, to Ransom S. Neff, or to any one else, for a valu-
able and adequate consideration, subject to the prior lien
of the Federal Land Bank of Baltimore.

The Federal Land Bank of Baltimiore having the
first lien by contraet upon the land of W. E. Neff and
that eonveyed by him and wife to Ransom S. Neff and
wife, it could sell all of the said land to sat1sfy its first
lien debt, if necessary.

The Federal L.and Bank of Baltimore, however, is
not here complaining of the conveyance of a part of said
land by W. E. Neff and wife to Ransom S. Neff and wife
and it did not even make Ransom S. Neff and wife par-
ties to its petition setting up its first lien on all of the
sald land.

The other ereditors have no right to complain for
the following reasons:
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a. Because none of them have any contract rights
on said land.

b. Because all the other creditors who attacked
said deed to annul it, failed, and it was sustained in all
of its parts by ths court on the first appeal. The title,
therefore, to said land conveyed by said deed vested in
Ransom S. Neff and wife as of its date.

c. Because the other creditors did not acquire any
lien by judgment on the said land conveyed by W. E.
Neff and wife to Ransom S. Neff and wife, as their
judgments against W. E. Neff were obtained after the
date of the said deed, and were against W. K. Neff only.

It is submitted that none of the said creditors, other
than the said Bank, had any interest in said land convey-
ed to Ransom S. Neff and wife, either by contract, or on
account of it being fraudulent, as the deed was sustained,
or by judgment lien, upon which, either at law or in
equity, to base any right to have the said Bank’s prior
lien thereon apportioned for their benefit.

In view of the foregoing, the proper ' settlement to
be made between Ransom S. Neff and the Federal Land
Bank of Baltimore, should be upon the basis and term
fixed by the decree of this court on the first appeal. That
is, for the said Ransom S. Neff to pay to the Federal
Land Bank of Baltimore the $500, as fixed by this court,
with interest thereon, and the Federal Land Bank of
Baltimore be required to sell the W. BE. Neff land for
the residue due on its debt. If the said land of W. E.
Neff should fail to bring said residue of said debt, then
the said Bank would have a right to sell all of Ransom S.
Neff’s lands for its lien debt. Not only should the Bank
be required to sell the said William E. Neff land to pay
off the residue of its said lien debt upon equitable prin-
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ciples, but it should be required to do so under the rule

applied to the alienation of a debtor’s lands.

However, if we are mistaken in the view that the
Circuit Court, or this court, did not have the right to
have the acreage ascertained of the land conveyed by W.
E. Neff and wife to Ransom S. Neff and wife, and the
amount ascertained, as shown by Commissioner Chumb-
ley’s report, to be paid by Ransom S. Neff on the lien
debt of the Federal Land Bank of Baltimore, then we
humbly submit that this court should have held that the
entire tract of land of W. E. Neff, alleged to contain 156
acres, including the boundary of land conveyed to Ran-
som S. Neff and wife should be surveyed and the total
acreage ascertained. Then upon this total acreage a cal-
culation should be made to ascertain what proportionate
part of the tract of land conveyed to Ransom S. Neff
and wife bears under said deed to the entire tract in
making the payment on the said lien debt of the Federal
Land Bank of Baltimore. '

We, therefore, respectfully ask that a rehearing may
be had in order that the errors disclosed herein may be
corrected, that the said decree of October 4th, 1928, of

the Circuit Court, be reversed; and that this court enter:

such decree as should be entered in the case.

Respectfully submitted,

WILLIAM E. NEFF,
SUSIE E. NEFF,
RANSOM S. NEFF,
ELMER NEFF,

MAURINE NEFF,
By B. H. SEWELL,
W. L. DAVIDSON.

Their Attorneys.
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