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'!'hereupon
GEORGE GREER
a witness, called tor examination by counsel tor the
defendants, having been previously duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION
BY MR. FERREN:

Q

Would you please state your name?

A

My name 1a George Greer.

Q

Where do you reside?

A

I reside in Montgomery County, Maryland.

have been a resident ot the Metropolitan

Wa~hington

Area tor many years.
Q

Would you please tell the court what your

present employment is?

A

I'm a senior associate at the

tor Metropolitan Stu41en.

Wash~ngton Cen~~~

In that capacity, Ij direct

several research projects having to do with trends ·1n
population, housing, employment,et cetera, in the
!

.l.:ashington area.

1
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that the median price of sales housing in Loudoun is
now about $26,000, and the medium price of sales housing

J

~~-~_:_ri_~:_:__~!lliam is roughly $26,0~0.

~--

But in Fairfax, it's up to $35,400.

The median

is the figure under which half of the housing units are
priced and over which -- so that Fairfax has had the
most rap~d rise in housing costs of any'or the larger
most populated juriGdictions.
page 169

*

*

*MARJORIE
* * GLIER

a witness, called for examination by counsel for the

defendants, having be~n first duly sworn, was examined
and testified as follows:
page 170

DIRECT EXAMINATION
BY MR. STEVEN::~ :

Q

Would you state your name for the court?

A

Marjorie Glier.

Q

Where do you live?

A

433 Glyndon Street, Northeast, Vienna.

Q

What is your occupation, ma'am?

A

I'm Director of Nurses of Fairfax Nursing

Home.

2
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Q

How long have you been Director of Nurses?

A

About 18 months.

Q

How long have you been employed by the nursing

A

A little over three years.

Q

How many employees do you have under your

home?

supervision at the nurning home?
A

Under my supervision, approxinLately, 125.

THE COURT:
THE WITNESS:

Employees?
That's right, sir.

BY MR. STEVENS:
Q

Would you describe to the court what various

kinds of employees constitute those 125 peoLle?
A

The 125, I would say, that they comprise 23
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RNa, five licensed practical nurses, about six

and the rest are nursing assistants.

orderlies~

This comprises

the nursing staff of the nursing home.

Q
·paid to
A

Can you tell the court how much sulary is
~ach

of these various classes of people?

The registered nurses make $34 a shift.

licensed practical nurses go from $21 to

The

$24, depending

on their length of experience.
3
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The nursefi' aides range from $18 to $24,
again based on their

range of experience,

lerig~h

of

experience and their ability.
The orderlies make from $1.90 to $2.25, again
depending on what they do.
page 174

*

*

*

BY MR. STEVENS:
Q

*

*
:~:

Have you experienced any difficulties in the

.;l,.j

day-to-day operation of the nursing home with respect

,".~

to maintaining a full· staff of personnel from time to
time?
Mrs. Glier:

Ye.s, sir -- mostly winter.

Winter is a
i

·'

:~

disaster especially if it's a very bad winter with a.

:~ ·l
.J

lot of snow and ice.

.
the

Last New Year's, the big storm, at 7:45

.·1

i

-~<··-~

.. :j

1

shift starts at 7:00 o'clock -- there were three

.~ ~·

employees in the building besides myself.

:·.
1

Those ·.r:ho 11·1r: w1thtn

~lles or lived close by,

'J.

rl;.'l1tJ:;

,·Jr

':

nt,•,•J' .

.:::c,e.t.

I could get in to work, but the

cneo that lived some distance round that the roads were
lmpa.ssable.

They couldn 1 t come in because some of them

,

~

.j
.~~. !

,

..

:J

1

4
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lived ott the main highways and they were not clear.
Very frankly, it's a tremendous struggle to
try to even staff it, because most of my best help com~s

from far a.\tlay.
Q
How many patients do you have in the nursing
home?

The census is 185, approximately.

A

It's i85.

It goes between 185 and 200.
page 190

*

TESTIMONY OF

*

TERRY C. CHISHOLM

*

*

*

DIRECT EXAMINATION

BY MR. FERREN:
Q

Would you state your name for the record?

A

I'm Terry

Q

c.

i

j

:I

Chisholm.

Where do you reside?

I

,

I

I

I

!

I

'

\ i

A

At 350 N Street, Southwest, in washington,

,I
·J

Q
~:esent

A

Would you please tell the court what your

j

I'm the Director of the area office for the

Could you explain to the court what the

~tf;ons1b111t1es

I

' l

occupation is?

:•E; c-tment of Hous'ing and Urban Development.
Q

1

of the area office are?

5
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It's our responsibility to admi~ister all of

A

.:·! ~11 range of HUD programs, insurance prog~.a.ms,

~. srant-1n-a1d programs that are administered by the
: ... -:•c-tment of Housing and Urban Development for the two
··:.:-:.-:ies, two Maryland counties, Prince George's and

!.~

•

• -.

~.~:-mery County, and for the Northern Virginia counties
::~1es forming the Washington Metropolitan
..

.

Mr.

~

.

...

~n

Area .

Chisholm, how long has the area office

operation?

A

Since October 1 of this year.

page 191

Q
c~tering

A

I take it that the office represented a new
of HUD's facilities?
That's correct.

It represents an effort

toward decentralization on the part of the department,
~d

what it amounts

t~

is an absorption of the former

District of Columbia Insuring Office with additional
personnel to administer the other HUD programs.
Q

Could you just characterize for the court what

the D. C. Insurance Office had done prior to your
cf!ice•s absorption ot its functions?

6

.· ...

.·.
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A

The insurance office previously had for the

,,me geogra.ph'lc area, with the addition in Maryla.ndof
~alvert

County, Charles County and St. Mary's, administered
I

'11 of the insuring programs of the department, 235, 236,'
~he

various home insurance programs and multi-family

tl')Using

Q

programs.
It is fair to say your office is responsible

~or the administration of the various BUD programs for

;ublic housing, Section 235 and 236, and other moderate

~

.·'
·'. ~~

t\:ome housing programs?

A

That's correct.

Q

Mr. Chisholm, would you pleane tell the court

page 192

MR. BETTIUS:
the

(Interposing)

I'll object to

form of the questions we're getting.

Up

to now

theY have been preliminary, but the obvious -- •

THE COURT:
~his

(Interposing)

I haven't heard

question, sir.
MR. BETTIUS:

It's obviously going to call

tor a yes or no -- whether or not.
THE COURT:

I don't know.

I'll have to hear

the question first.
7
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BY MR. FERREN:
Q

Would you

~lease

tell the court what the Nixon

Administration recently-announced general policy on the
respective responsibilities

or

the Department of Housing

&nd Urban Development and local government is with

respect to the provision of low and moderate income
housing?

A
&An~unced

The President, I understand, has recently
that it is the policy of this administration

~o vigorously and with all deliberation seek to endorse
'

.

~he Constitution with respect to nondiscrimination.
I
· ··:1,;~ th1 ~;,

believe the President has also said that in
1 t would be trP

!

policy of this administration

·~ M~ke available to all per~ono opportunities for
page 193

housing, and that it would further be the policy of
this administration to seek to make that housing
available on a dispersed basis.
It is further my understanding that the
administration intends to seek to give encouragement to
those communities that are willing to make housing
available on a dispersed basis providing housing
opportunities tor all.persons.

8

' l
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Thank you.

Q

Mr. Chisholm, I'd like to show you a copy of
a release dated June.ll,

1971, with the term The White

House at the top of it, and ask if you would identify
this as the basic statement of policy to which you have

just referred?
A

Yes, it is.

MR. FERREN:

Your Honor, I'd like to have

introduced in evidence this statement to which Mr.
Chisholm referred as the next defendant's exhibit in

this case.
THE COURT:

Any objection?

MR. BETTIUS:
THE COURT:

No, sir.
It will be received as Defendnnt's

Exhibit No. 10.
page

19~

(Thereupon, Defendant's Exhibit No.

10 was marked for identification

and received in evidence.)
BY MR. FERREN:
Q

Mr. Chisholm, are you familiar generally with

the Fairfax County Zoning Amendment No.

156,

which is

the subject matter of this litigation?

9
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A

I'm not

intim~tely

familiar with it on the basis

familiar with it.

or

I'm
,·,

having read about the

amendment in the press and having had some discussions
with respect to it.

Q

I know generally what it provides.

Mr. Chisholm, are you authorized to speak

for the Secretary and Undersecretary of the United
States Department of Housing and Urban Development with
reference to their policy on Fairfax County's implementation of this amendment with reference to the various HUD
programs under your jurisdictions?

A

Yes, I am.

Q

Mr. Chisholm, given the administration's

approach to low and moderate income housing, which was
characterized by you and is included in the more lengthy
otatement we have admitted into evidence, would you
please tell the court what the Department of Housing
page 195

j

and Urban Development's reaction has been to the zoning
amendment that has been enacted by Fairfax County with

~

' ,J
·].,
l

regard specifically to cutting red tape, making

I

variations from usual procedures, making variations
from standard forms and other red tape to the extent
that you can describe that policy?
10

>.~ ·•.

,.

..

~"'~
)
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*

*

*

*

*

BY MR. FERREN:
Mr. Chisholm, given the admission policy ~s

Q

contai~ed in the White House document admitted into
__ page 202

evidence, in consideration of the policy reflected in
the memorandum which the plaintiffs have introduced as

an exhibit, would you please tell the court what the
Secretary of Housing and Urban Development's reaction

to the Fairfax County Zoning Amendment 156 has been?
A

It has been favorably impressed by it and, as

a matter of

fact~

spoke publicly in Rockville, Maryland,

last Wednesday evening at a meeting of the Washington
Metropolitan Council of Governments, expressing
admiration for Fairfax County with respect to the
proposed adoption of that amendment.

Q

Mr.

Chisholm, would you please refer to the

language that Mr. Bettius just quoted to the court on
the second page, I believe, of this exhibit, with
reference to variations in procedures and forms and tell
the court in your own words what the policy is with
regard to making these kinds or concessions which would
not be made in other circumstances in the absence of this
amendment?
11

. j

.~

page 202

As the memorandum says, it's to be our policy

A
to

MR. BETTIUS:

memorandum

npc~:ks

(Interposing)

I think this

for itself.

page 203

THE COURT:

The memorandum, I'm.~relatively

certain, does not state all policy on the question at

all levels, sir.

This gentleman has his job, and I'm

sure has a certain level of policy-making authority.

He can certainly expand upon it.
Go ahead, sir.

THE WITNESS:

Instructions are to be as

cooperative with Fairfax County as we can, to seek

those areas in which we may expedite processing

I

·I

activities, where we may jointly seek to reach other

kinds

or

areas of agreement, wherein we may be able to

support the Fairfax effort.

We have appointed in our office a person who

is to coordinate our efforts within the office, to head

up this effort, and we're to do all that we can within
programming constraints and within statutory constraints

to be supportive of the Fairfax effort.
12

I
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BY MR. FERREN:
Q

Would you please tell the court the name of

the individual in your office to whom.you

ha~e

just

referred?
A

Mr. Harold Wendt, Deputy Director of Operations.

Q

Would you tell thP. court whether Mr. Wendt ha:;

· · ·· · · · page

204-

line responsibility for making the kind of variationo
in standards and forms -- would you tell the court
whether Mr. Wendt is the individual in your office who

has been designated to make the various concessions and
procedures, forms, variations in standard£ referred
to in the memorandum before you?
A

To make them or to make recommendations to

me with respect to -- ?
Q

(Interposing)

However it is, please tell the

court.
A

He may do both.

Q

Would you please tell the court whether there

*

*

*

*"

*

are any elements of this Zoning Amendment
particularly impress the Secretary

o~

156 wh1.ch

Housing and Urbnn

13

'

,

i

I

I

_j:------·
Development and led to the particular concessions
contained in that memorandum?
A

Yes.

As I stated earlier, one of the concerns

the department has had has to do with the fact of
concentrations of housing opportunities and limitation
of housing opportunity to some extent for l0w and
moderate income people and oome minority groups, and
in

~ttempting

to adjust that situation, the department

expects to be responsive to those local efforts that
will make it possible to provide housing for low and
moderate income people and minority groups on a dispersed
basis.

MR. FERREN:

Thank you.

I have no further

questions.
CROSS EXAMINATION
BY MR. BE'l'TIUS:
Q

May I have the memorandum for one second?
Do I understand this memorandum correctly,

Mr. Chisholm, and I'm referring to thiu portion of it
here that the innovative phase of the Fairfax effort
is expected to run about one yenr, the observation
and

ev~luation

phase an additional year, and it says

HUD's flexibility during this exploratory effort does
·--- --·--.r - - - - - - li

II

II..

14

ee6

not commit HUD to any variations in Fairfax after the
exploratory effort?
A

I don't know whether you understand it

correctly or not.
Q

My understanding of that is, regardless of

whether this ordinance is sustained legally·or not, that
your commitment only runs for one year.
A

Is that correct?

That's the extent to which we have not

committed ourselves.
Q

After that period of time you just can't

speak at this particular
A

(Interposing)

?

I certainly am not

~mpowered

to do so.
Q

Are you a career civil servant?

A

Yes, I am.

Q

You have come up through FHA or one of the

HUD offices, is

~hat

I

correct?

A

Not through FHA but throuch a HUD program.

Q

At this time you are, in terms of employment

· in the administration, more in terms of a political
appointment?

A

~o,

I'm not a political appointee.

Q

You're under Civil Service?

tt--------· -----·--··-- ----- ---·-- .. -· ---.--- ... --

·--· ------

I

i
I

A

That's correct.

Q

You have indicated that the Nixon Administratiot

·I

has evidence of a policy.

Much

or

I

I

I
I

\

I

what I have learned

about these federal programs I have learned in court,
but it appears, and you tell me if I'm wrong, sir,
that Congress sets many of the limitations upon the
Executive in terms of what it can do and what it can't
do under these orders.
More specifically, let's take the programs
for moderate income.

We're told that CongresG

establishes a limit of $21,000 to $24,000.

The President

may have a policy promoting the hou3in3, but he obviously

I
I

cannot control the statutory control of Congress to
set the prices, can he, sir?
A

No, he cannot control Concreas' prerogatives.

Q

The President's idea of what may be good

I
I

housing may dramatically vary with tho3e of the 435
members of the House of Representativen and 100 members

I

I

I

of the Senate?

Is that correct?

I

I

A

That's correct.

Q

The responsibility of the members of the

i

House of Representatives and Senate of the United States

·--··· ---·-

...

----·-·-

--· -·

I
I
!
j

is nationwide responsibility.
-----~~---···-··

I

I

_j_ __
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I
I
I

I

II
I

----tt-------------------··-------2-~-~-·-·'.._l_,
MR. FERREN:
THE COURT:

I tail to see
(Interposing)

I don't see that

we have to go through all the philosophy of the federal
government and what the responcibilit1es are of Congress,
sir.
MR. BETTIUS:

The point is this, Your Honor.

Under these orders, many of the requirements are
statutory in nature, and the memorandum itself says
they cannot vary.
THE COURT:
we have to

~o

I underotand that.

I

don't think

into a discussion of the philosophy of

our federal government in arriving at the question we
wish to

as}~.

DY MR. BETTIUS:

Q

Many of the standards for processing and

handling of applications find themselves printed in the
Federal Register, do they not?

A

Yes, sir.

Q

Those cannot be varied under this memorandum,

is that correct?

in

A

That would be correct.

Q.

There is also a responsibility, is there not,

~our

department to continue with the processing of

----"1·---·-----·--,-··-·- -·· ·- -- ·--·-·---· ·------ ·---··- ---- ·---

iII

I
1

i

- · - · - - - - - - - - - - -I, - -

!
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I

.::2b9

say Form 203 applications, so that all people regardless
of their income are adequately represented?

A

Correct.

Q

Is it not true, Mr. Chisholm, that many of

the people in terms of the day-to-day architectural
review function in the new regional office are also
employed in the other programs?
·

A

They participate in the administration of all

of the programs.
MR. BETTIUS:

No further qurstions.

CROSS EXAMINATION

BY MR. HAZEL:
0.

Mr. Chisholm, how long did :rou say you had

been in what used to be the D.
A

c.

Inzuring Office?

I never was employed in the D.

c.

Insuring

...

!

Office.
Q

You assumed supervision and direction of the

office when it was reorganized?
A

That's correct.

Q

Under your office experience or under your

own personal experience, have you

h~d

any contact with

Fairfax County 235 and 236 programs previously?

A
-H----

il
!I

No, sir.

·----- - - - - - - -· - - - - - · - - · · · - - - - - · - - · · · - -

I

--·-----·

I

.. - -------------1-8-----t~----

!I
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I

Q

You have no information that you could

testify to His Honor today regarding whether or not
the county has attempted to implement any of those
programs under public housing or otherwise today?

·A
Q

No,

sir~

I could not.

Would it be fair to say -- and this may be

beyond the scope of your basic knowledge -- would it be
fair to say that the adoption of the low and moderate
income ordinance, Chapter 156, does not necessarily
mean that the 221, 235 and 236

progr,~m3

\'rould not be

adequate if pursued by the county administration?

MR. FERREN:

I have to object to that.

He's

callinG for some kind of conclusion based upon facts not
before this w1tne3s or before the court at this time.
He's asking him to speculate about behavior
of builders, vis-a-vis certain federal housing programs.

MR. HA?EL:
question.

Mr. Ferren is way ahead or my

My question is simply to determine whether

to the knowledge of this witneas there was any reason
that led his department and· the Secretary of HUD to
determine that the FHA-HUD programs were not adequate
in Fairfax County.

------!,
!I

That's what I'm trying to elicit

from the witness.
·-·-- -------- ----·- ·- -- ··---

__________
19

__._

--------~----------------------------------------------------

THE COURT:

Ask the question if he does know

whether or not the determination was previously made.

BY
Q

~m.

HAZEL:

Do you know whether there has been any

determination in the department or in your office as
part of the department regarding the adequacy of the
usual HUD programs in the low and
A

Not to my knowledge.

an evaluation has been made.

mod~rate

income areas?

I do not believe such
I'm unaware of such an

evaluation ever having been mnde.

Q
in the

In the administration policy which is announced!
doc~1ment

that was introduced into evidence,

there is a statement that the department,
~:HE

COURT:

MR. HAZEL:

{Interposing)

~nd

I presume -

What page, sir?

Page 10.

J3Y l>iR. HAZEL:

Q

There

~a

a statement that the department, and

I presume the Administration at an even higher level
would not aeek to impose economic integration upon an
existing local jurisdiction and at the same time will
not countenance any use of economic meaGures as a

subterfuge for .. racial'

discrimination.

Do you have an opinion as to whether the
I

·--r--I

,,.1

20
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'I
present situation in Fairfax County involves discriminatiin
in any way as far as the low and moderate income housing?
I have no such knowledge.

A

MR. FERREN:

I'm not ·sure of what kind of
I

discrimination Mr. Hazel is
THE COURT:

or ·racial

referrin~

I assume he means any ·kind

-- obviously economic.

I

to.

I
econot1ic

I

If you don•t have tht

money to buy a house, you can't buy it.
MR. HAZEL:

II

Right, and the witness said he had

no such opinion?

I said I had no such knowledge.

THE WITNESS:

BY MR. HAZEL:
Q

Do you have any opinion?

MR. FERREN:

Objection.

THE COURT:

Sustained.

MR. HAZEL:

Withdraw the cuection.

THE COURT:

Mr. Chisholm, I'm learninB more

and more in this case about variouG prccrams that are
available.
are

thin~s

As I understand it, the i?35 \:·.nd 236 programs
that ha.,re been on the boo}-:s for quite sometime

or certainly longer than this local chapter has been .
. THE WITNESS:

THE COURT:
:,

I!

That's correct.

Did you

h~ve

anything to do with
21

.

II

_____;..__JL_ _ __
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I

-~the supervision of those programs and the

applic~tions

t~ereunder £rom developers in Fairfax County t?dai

through the Public Housing Authority of Fairfax County?
Any applic·ationa tha·t would

THE WITNESS o

have been submitted since October 1 of this year, Your
Honor, I would have had some responsibility·foro
Unfortune~tely,

I'm unaware of v1hether or not

anything has been submitted from Fair:::'ax County during

that per.iod o:f time and would have had no responsibility
prior too
THE COURT:

You had no direct connection with

thin particular field prior to October 1?

THE WITNESS:
THE COURTg

MRo

FERREN~

That's correct, siro
Any other question3?
No further questionsc
(Witness excused)

\

..

~

22
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------

J

I

*

*

*

*

I

*

• ,j

HAROLD WENDT
•

~1tness,

itr~ndnnt,
' ~1ned
1

called tor examination by counsel for the
having been previously duly sworn, was

and testified as follows:

page 214

DIRECT EXAMINATION

BY MR. FERREN:
Q

Would you state your name for the court?

A

Harold l-lend t.

23
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Q

Where do you reside?

A

College Park, Maryland •.

Q

Mr. Wendt, will you please tell the court what

your current job is?
A

I'm the Deputy Director of Operations in the

Washington area office of BUD.
Q

Would you

p~ease

describe to the court what

your job involves?
A

Presently, I'm the deputy to

~-

the Operations

J1vis1on is in charge of all the housing productions

or

all types in the Washington area office.
Q

Mr. Wendt, how long have you been performing

ttmilar functions for HUD or for FHA?

~r

A

Approximately, seven years.

Q

Would you elaborate for the court what kind

work you have done for the FHA.during the past seven

Tears?

A
"'8

Previous to the first of October, our office

known as the D.

c.

Insuring Office, FHA Insuring

page 215

Ottice, and at that time I was the deputy chiet underwriter and mult:t-tamily coordinator, which at that

24
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time I had the responsibility of

bei~g

in charge of all

the multi-family activity in the Washington office.
Q·

So is it fair to say that you're

~am111ai

with the array ot PHA and now HUD programs?
A

Particularly the insurance programs, the FHA

programs.
Q

Mr. Wendt, are you familiar with Zoning

Amendment No. 156, which is the subject of this litigation in Fairfax County?
A

Generally, yea.

Q

Could you tell the court how you became

acquainted with this zoning amendment.
A

I became acquainted with it at the direction

ot our director.

At this time it was the insuring office

director, and we had a meeting in the headquarters

or

HUD at which time we discussed the proposed zoning

amendment and at that time I attended several meetings
in Fa1r£ax to work out and discuQs generall7 the proposed
zoning amendment.
Q

Could you tell us who was present at these

meetings and tell the court generally what theEe

25

page

21~

meetings were all
A

about,meet1ngs in Fairfax County?

I can't recall all the names of the Fairfax

officials, but -- ?
Q

(Interposing}

Was this prior to the adoption

of the ordinance?

A

Yes, it was.

Q

Could you continue then, after the adoption

of the ordinance what led you to become acquainted with
it

more fully?
A

I attended one hearing before the council,

or Board of Supervisors, rather.

Q

What responsibilities have been delegated

to you personally with reference to the administration
of BUD programs, vis-a-vis, the Fairfax County Amendment
No. 156?
A

I have been appointed the liaison between our

office and the county to assist in every way to· make
the programs viable.
Q

Does this include any discretion with respect

to varying normal procedures in order

~o

help expedite

the processing of applications from Fairfax developers
under this amendment?
A

Yes.

Members

or

our otaff from the local
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ott1ce and the central office have had several meetings
witb members
an~

or

the Fairfax County staf.f., construction

inspection staff, in which the various codes and

inspections criteria were discussed.·
This has been done under the single-family
portion of the work and general agreement has been
reached on that, where -- .

(Interposing)

Q

Excuse me, Mr. Wendt.

I'd like,

if I may, Your Honor, to give Mr. Wendt a copy of
Defendant's Exhibit No. 1, I believe it is, which is
a memorandum dated October 1, from Mr. Morrill to Mr.
Geo~ge

Kelley, the County Executive, and attached to

which is a memorandum from Mr. Porter, the Director of
County Development, concerning the present status of
cooperation between the county and HUD with respect
to any alleged irreconcilable standards and pursue a
line

or

questioning in connection with this.
Mr. Wendt, would you actually look at the

bottom of page one on this memorandum and look at the
bottom paragraph?
Will you tell the court what in the past has
been the FHA requirement for site plans in connection
~ith

any of the processing that's necessary and how that
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requirement now relates to the county requirement as you
understand it from your involvement?
A

Well, FHA has a project, multi-family project

_particularly, which would be in conjunction with any
other project; we always insisted we have a full set
ot working drawings particularly for that project and

so identified.

One of the things we brought out that we
did in the series of meetings was that we have now
reached agreement that we could take a single set of
drawings for just a mixed project, conventional project,
an FHA-insured project, just so it was clearly identified
by a site plan or rather by property lines and a set of

specifications which was the FHA-insured portion.

Q

Mr. Wendt, could you then turn over a couple

more pages to -- I'm sorry they're not numbered -- one
at the top entitled,

11

Committee on Site Development

Standards," and a subheading of, "Parking."
I call your attention to the paragraph under
"Parking," particularly the third paragraph where it
says that FHA felt that persons living in low-income
units usually do

no~

have two automobiles and .that the

parking requirements should be adjusted accordingly.
28
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I take it, referring to a willingness on the
part ot your office no longer to insist on two parking
spaces and merely to adopt a space and a half for FHA-

insured
MR. BETTIUS:

(Interposing)

He's leading the

witness again.
MR. FERREN:

I'm merely reading from this to

acquaint the witness with the document, Your Honor.

THE COURT:

He can acquaint himself with the

document by looking at it.

BY MR. FERREN:
Q

Would you take a look at that section and

state whether the third paragraph under the heading
"Parking" accurately states the position of your office
on parking spaces?
A

Yes.

We have long felt and have made

adjustments for numbers of parking spaces to units.
Q

Would you now look to the heading entitled)

"setbacks," and review that and inrorm the court
specifically with reference to the

thi~d

paragraph

there as to your response in agreeing with. the Fairfax

County 20-foot rear yard requirement?
A

We made such an agreement.
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Q

Mr. Wendt, would you turn over to the next

page, please, where there is a reference at the top to

streets and parking areas and review that with reference
to curb and gutter requirements and indicate to the

court what FHA's prior position and present position is
on the curb and gutter requirements?
A

The agreement was that we would review each

proposal on its own individual merits and make a decision

tor each individual case.
Q

Does this -- ?

A

(Interposing)

We would no longer be stringent

in our requirements.
Q

.The next reference is entitled,

on Building Construction Standards,"

11

Committee

and reference

specifically to FHA required inspections and Fairfax

County inspections.
Would you tell the court what accommodations
have been reached in that area?
A

Yes.

In the past, the committee found that

the FHA inspectors and the county inspectors were
duplicating their work to a great extent, and it was

agreed that the ·FHA would consider and approve all the
inspections made by the county with the

~xception

30
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final inspection made prior to FHA insurance.
This was done after a study of the Fairfax

County inspection team, and it was found that they were
tully competent of doing the inspections.

Q

Finally, Mr. Wednt, would you look at the

heading entitled, "committee on Site Improvement," where

there are references to utility installation inspection
for street construction and overload grading and sump

pump discharges and tell the court what accommodations
your office has made to the developers in this county
under those agreements?
A

I think basically the FHA will go along with

the standard imposed by the county.
Q

Mr. Wendt, having gone through this, is it

your judgment based upon your knowledge of the FHA
requirements in these areas and in working with Fairfax
County developers, that these are significant
concessions in terms of costs and time to developers
who seek to process FHA applicatiJns through your office?
A
savings.

Yes.

I think it would be a considerable

There has always been the ·conflict between the

FHA standards and the county

stand~rds

in many

resp~cts.
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*

*

*

*

*

BY MR. FERREN:
Q

I'd like now to turn to some of the discussion

of the various HUD programs which you're dealing with
on a regular basis and have for sometime.

I wonder if you would first of all discuss the
basic processing procedures applicable to multi-family
apartment projects under Section 236 and under the
federal rent supplement program?
Would you first tell the court whether these
procedures are the same, basically?
Yes, all the multi-family procedures are

Mr. Wendt:

basically the same, all the programs.

Q

Then would you deGcribe each of these programs

to the court, please?

A

You're referring to the processing pror·edure?

page 223

The first step is a meeting w1tn tne sponnor)
preliminary conference, at which time ba.Glca.lly,

t,tn~

proposal that the developer or sponsor has in mind 1$
discussed.
This relates to in terms of the regulations

required and the exhibits required for application.
The next step is the sponsor or developer
~uhmits

the application.

That's Form 2013.
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BY MR. FERREN:
Q
A

You may refer to that if it would be helpful.
This is a document that we received for every
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multi-family case.

It must he filled in in accordance

with the directions which arc a part of the project.

Q

Mr. Wendt, could you tell the court just

basically what is the information a developer must
supply to you at the time he fills that out,

~ncluding

.. t.he exh1b1 ts?

THE COURT:

Isn't that listed in the application?

MR. FERREN:

I don't think it speaks for

itself, Your Honor, to the extent that information
calling for exhibits has to be developed.
You recall ·Mr. Jerferson Smith indicated it may
cost a developer $2,000 to prepare drawings to be
submitted under this application.
I want to bring out from this witness whether
that is a reasonable statement on Mr. Jefferson's part.
page 226

*

*

*

BY MR. FERREN:
Q

*

*

Mr. Wendt, would you please go ahead?
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A

Basically, "they're itemized very briefly on

page two at the bottom of page two.

It lists the

required exhibits.
The location map is usually a gasoline station

map only to find the people

with processing

conc<~rned

the case so they can find the location easily.
The second is evidence of site control, option

to purchase, legal description -- that is zoning.

have to have evidence of zoning.
~t

We

We must have evidence

ownership, either an option to purchase or a deed.
The third is an equal opportunity certificate,

-:~etch is on i•.ll federal construction cases, which just
r~~uires

I,

thP signature of the sponsor.
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The fourth is only for

THE COURT:

THE WITNESS:

no~profit

sponsors.

That's not required. of builders?

.l:

..

No, not if it's a profit-

motivated sponsor, no.
Next is the evidence of last arm's-length
transaction.

This again is very similar, and the

exhibits might be the same as No. 1.

That could be

in many cases, it's the same.

.;

·l
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THE COURT:

What do you mean?

THE WITNESS:

It could be a deed.

THE COURT: · You mean the last transaction

price -- you mean on the raw land?
THE WITNESS:
the property.

Yes.

That might be the deed to

If it was an assemblage or long-time

ownership, then it might be something else.
A sketch plan of the site, that can be a
penciled sketch of the site, just so that we're able to
identify it and this we look at carefully when the
application is submitted to make sure that it identifies

the boundary lines and that we have the correct size of

the oite, but it does not have to be a surveyor site
Pln.n of any kind.
page 228

BY MR. FERREN:
Q

I want to come back a little later to the

option to purchase and evidence or zoning that you
mentioned.
Right now, I'd just like to ask you to comment
on whether it is necessary at this stage for the

'1

developer to supply any architectural renders or any
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engineering

specification~

or anything that would, in

your Judgment, require any expense beyond the penciled

I

I

sketch and other items indicated?

!I

A

il

No.

.

We do not need any other exhibit.

do not need any plans of any kind.

il

We

What we need is, the

first page of the application must be filled out
completely, which requires some knowledgenhle developer:
to -- must have some knowledge of the zoning to be able
to fill that out.

Q

Just one other thing, Mr. Wendt, before we

go on -- does this processing, these projects, these
subsidy programs we're talking about, refer both to
town houses and to garden apartments?
A

Yes.

Q

I'd like to move on and ask you to tell the

court next what considerntions go into a feasibility
pa~

229

analysis

or

a projact that has been applied ror on that

application?
A
~

Well, there is one more -- there are two more

exhibits here, 1£ I may just take a moment

Q

(Interposing}

Go right ahead.
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A

One is the personal arid

fin~ncial

credit

statemants of the sponsors, and this can be -- this is
currently -- just exactly what it says.

We have to be

assured that the developer has the financial capacity.
THE COURT:

Let me ask you a question on that

subject.
Do I understand then if under this ordinance
a builder were to come in and be required to submit an
application to you with regard to the 15 percent, that
if his credit isn't good enough, as far aa HUD is
concerned or his financial condition is not good enough,
you would not require him to build the 15 percent?

THE WITNESS:
THE COURT:
THE

No.
Hhy have credit reports?

WITNE~S:

We have to be

ns~ured

he has

enough money to build the 15 percent.
THE COURT:

What if he doesn't?

THE WITNESS:

Then, it's no good.
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THE COURT:

No good from what standpoint?

He's not allowed to build?

THE WITNESS:

It's a reject.

We won't consider

it any further.
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THE COURT:

But then would you prevent him

from building his entire project if he had conventional
financing not with FHA·or HUD?
THE WITNESS:

We don't have anything to do with

that.
BY MR. FERREN:
Q

You would say he was not going to be funded

by HUD and automatically reject him, is

that what you're

saying?
MR. HAZEL:

The court was questioning the

witness about his opinion as to what would happen when
Mr. Ferren intruded into the conversation to bail out

the witness.
~e

THE COURT:

He didn't defend

at all.

MR. HAZEL:

I'd like the record to indicate

his answer was improper.
THE COURT:

I'm just

cur.iou~.

The ordinance

would appear to require a builder above the 50-unit level
to submit an application to your office
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THE WITNESS:

THE COURT:

15 percent.

{Interposing)
{Continuing}

Yes.
regarding the

As I understand the ordinance, your office

would then make first a feasibility study as to whether
this would be an appropriate place to put the low-cost
housing?

THE WITNESS:
THE COURT:

THE WITNESS:
en~ails

No.

May I interrupt?

That's not correct?

No.

The feasibility study

-- part of the feasibility study is the sponsor's

financial capacity to· build the project.
THE COURT:

But the feasibility study is to

determine whether or not HUD will get into this action

and help

~inance

through its programs?

THE WITNESS:
THE COURT:

Yes.
In arriving at a decision on the

feasibility, if you decide for any reason that it is
not feasible, then under this ordinance, the builder is
not required to go that way?
THE WITNESS:
THE COURT:

That's right, sir.
So am I to understand then that

a builder who has a very poor financial statement could
~J>ply

to HUD, be turned down for that reaGon only and

39
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'l:\

build without putting in the

15

. i

percent under the

~

~

ordinance?
Perhaps I should direct this to counsel.

Am

I to understand that this ordinance not only requires
a builder to submit the

<i~
..l

15 percent, but he's to be good

financially before he can build it?
MR. FERREN:

If I may, Your HonorJ what the

ordinance require3 is that the developer, should he
elect to go the HUD route rather than the do-it-yourself
route, supply a proposal which Mr. Wendt's office would
anal~ze

from a feasibility standpoint.

As Your Honor pointed out, one of those factors

.~

·~

.1£·1
:·:l

;t{i

is the site which we'll go into.

·.-:·~

·P~

;._£

Another, as Mr. Wendt mentioned, would be the

financial capacity of the developer now.

i
~~

,,

THE COURT:

Do I understand he's not in good

flti th in making an offer through HUD if he's a poor man

'•r doesn't
~b
• 11 •cl

M:~v:E:R:::d ::~an::a:u:t:::::n::m

do'm

1 t.

That is to say, nf> the ordinance should be

1 '•1.C'rpreted,

i

,,~

because:~.,

does not have a good financial statement, that's the

or

]

~

_-1

his financial condition should be no rP.ul

THE COURT:

(Interposing)

Then he would not

-~

40
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be required to build the 15 percent?
MR. FERREN:

He would not be required.

In

fairness, the one thing he must do is make a proposal to

Mr. Wendt's office which comes into the limitations

He

which have been discussed over the last few days.

must bring in numbers that Mr. Wendt's office will say

•'

. ''

we can fund.
THE COURT:

But one particular decision could

be made by the HUD office, and that is that this

particul~r

developer's financial condition is not strong enough,
therefore, he's

rel~eved

I

1

l

from developing under this

ordinance?
MR. FERREN:

That's correct.

THE WITNESS:
THE COURT:

That is every HUD project.
All right.

Go ahead.

-~

1

BY MR. FERREN:

~

'

Q

Was there another exhibit you wanted to

A

The other one is this previous participntion

corr~ent

on?

certificate.

That is merely a check on the individuals

that are r:ponsoring .and the builders to ascertain that
they haven't been in any federal problems before.
Q

Mr. Wendt, in your experience, can you tell
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the .court how many applica·ti0ns your office has turned
down because of the single factor of lack of adequate

credit standing or whatever· you would refer to on the
credit necessity?
A.

why.

. It hasn't been -- very few, and I' 11 tell you

Most of the projects that come in are joint

ventures of some type, and they have

many times

they'll bring in other arrangements if they're weak.
I don't think that this is anymore
burden than it would be on a conventional.
the same thing that

a

or

a

We look for

conventional sponsor would look

for.
THE COURT:

The only reason I raised the

question was, it would appear to be that if a builder
did not want to submit himselr to the

15 percent, if

he looks bad financially, he may get out from under it;
whereas, if he's strong financially, he has to go through
with it.

THE WITNESS:

Personally, I don't think that

if he's strong enough financially to be assured

or

a

construction loan and be able to build the other part

or

the other portion of the project, he'd certainly be

strong enough to build the other

15 percent.
42
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TH~

COURT:

Go ahead.

MR. FERREN:

If I may, Your Honor, ju3t in

further response to your question as to what a bona fide
offer is, I was assuming we had a proper financial

statement proffered to FHA in terms of what the
realities were.
THE COURT:

I'm assuming that.

THE WITNESS:
two-phase operation.

location

~f

The feasibility actually is a
We study the feasibility from the

the site itself, from the type of

construction

ali of this is outlined on the first

page of thin report which indicates the sites of the
unit, the number of units, the composition and the square
footage.

There is just a breakdown of the cost.
We do not require at this stage the basic

overall cost of

th~

project, overall expenses.

these things are outlined on the application.

All of
We study

the application, and from our data bank and our cost
procedures, we can determine whether the costs that the
builder submitted are reasonable, whether expenses are
reasonable.
We do a feas 1 b i 11 ty study based on our kn0"-41 le•J~('

as it compares with what the sponsor submitted.

t-Ie

mal~r·

page 236

the·feasibility study-- the first

pha~e

is the financial

feasibility of the submission as to dollars and ce·1ts.
Will the dollars of income support the cost of construction

under the 236 or 235 prograr.1, whatever it may be?

All

of this is done basically the same.
,;

,i:1
1!
q

The! other submission is the sponsor had the

!·

financial capac: i ty to provide vJhatever

'·I

over and above the mortgage to build the project.

i!

rnf:C..:l;:,

are needed
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*

*

*

*

*

BY MR. FERREN:
Q

analysis?
Nr. Wendt:

What are thr. various elements of a feasibility
What are the factors that you look at?
The basic factors are -- we're speaking of --

I'd like to qualify this.

We're speaking about a 236

project, a subsidized project?

Q

Right.

A

As you know, we have

inco~e

controls on the

people moving in the project, which the rents are

Q

(Interposing)

We're looking now for the

the factors that ge into it with

!!

feasibility-analysis,

,,ij
'I

respect to analyzing Form 2013.
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A

I'm assuming now -- first of all, it's the

site, the location of the project, the site.

We're

looking to the site for such things as access, off-site
construction costs, which could be the road if they have
to bring the sewer up a great distance, and this type

of thing.
The on-site cost -- if there is anything more
than a normal development cost which is going to be
encountered.

This could be retaining walls.

It could

be such things as one of the drainage structures have
to be put on 5ite, nnything that

~dds

unusual costs.

45
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·-·--·----·
·. !

We're very concerned about the overall cost of
the project in the subsidized program.

.

~

.f

This overall costj

includes the bricks and mortar, all the fees and, of

·-~~
. =~.~.

J

course, the land.

·~
I submit all thi3 iu irrelevant

MR. BETTIUS:

as under the Fairfax County Code the developer must
submit cost limitations within the program, Your Honor.
MR. FERREN:

Your Honor, I'm merely trying to

have the witnens inform the court ex~ctly how it's done
at the I-IUD office.

The plaintiffs hr.ve put forth an

alleeed expert on FHA processing from the developer's
side.
I'd like to make sure that the record reflects
and Your Honor hears exactly what goes into these
determinations.
THE COURT:

But if the regulation in the

;.c.1
~

.,

I

ordinance or in HUD requires that you submit cost at a
certain level, what is there to review?
You tell a man what his costs are, and then
he gives them back to you.

What is there to review?
,

BY MR. FERREN:
Q . -Very well,

We have talked about cost
I

l

limitations.

You mentioned site.

I

I

!

vlould you have

iI
I

·····-· ·- - - · · - -..--·-·-······· --· L .. -- ..
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anything more to say about site that doesn't have
anything to do with costa?

In other words, ! want to

get all the factors that go into the feasibility

l

analysis.

I

MR. HAZEL:

If Your Honor please, on page

l
j

I

j

22 of the ordinance, the county ordinance specifically
s~ys

l

I

that applicant has got to propo3e a feasible

project for reasons other than cost, and in effect, it

J

excludes the entire cost bundle as a consideration of

1

feasibility.

~

I

THE COURT:

l
l

As I read the ordinance, the cost

I

to the builder is irrelevant.

I
'

HR. FERREN:

I

agree.

l'n simply trying 'f;o

bring out the other factors.
THE COURT:
MR. FERREN:

Let's stay awny from costs.
I'd be happy to.

BY MR. FERREN:

Q

Mr. Wendt, would you

plcD~e

just eliminate

references to costs in the proc0.neJng of the feasibility
applications and t::l.lk about -- site you have mentioned --

l

I

I I

:I
I

i

any other factors that eo into a feasibility analysis?
A

II

It's yery difficult, bccnuse the feasibility

prj.marily is devised two wo.ys.

One, will the rents which'

j

------ -------···--H
I

I
I
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are derived from the income limits, the 236 income
limits, will the rent from those income limits support
the overall construction costs?
That's the No. 1 test of feasibility.
Now we can't really determine that until we
,Q.

analyze each and every application on its own merits,
because these change drastically with such things as
the~compos1tion

of the units and the size of the unitsJ

the land value and also -- •
THE COURT:

(InterposinE)

Is not the 236

program a voluntary program where a builder comes to
you and says, "We'd like to build low-cost rental
facilities" -- not low-cost necesoarily

11

for low-

income and moderate-income people"?

THE WITNESS:
THE COURT:

Yes.
This is a voluntary action.

You

want to make sure he's capable of building it and making
it run with the subsidies and not have it go to
bankruptcy or foreclosure?
THE WITNESS:

THE COURT:

That's risht, sir.

But under this program, as I

understand it, the consideration of whe.t it costs the
builder is irrelevant.

II

l

48

So now I'd ask counsel are they to consider
whether or not the builder is going to do this at a
loss?

MR. FERREN:

Let me pursue that line of inquiry'

BY MR . F:F;RREN :
Q

" a developer come to you -- ?
Mr. Wendt, may
MR. BETTIUS:

(Interposing)

He's going to

lead him again, Your Honor.
THE COURT:

MR. FERREN:
witnes~

Let me hear the question.

I'm trying to make clear to the

what the court is driving at.
MR. BETTIUS:

I think the witness is very

knowledgeable in what the court is driving at.

I don't

think Mr. ·wendt should lead him, Your Honor.
MR. HAZEL:
interpretation
THE

or

j

I think Your Honor asked for

i
l

law, not the facts of this witness.

CO~RT:

I may have, but what I'm asking

is in his proposed administration of the feasibility,
is he going to consider in arriving at that decision
whether or not the builder will suffer a loss providing
this 15 percent?
·.BY MR. FERREN:

Q

ijl!

May I ask the question the other way around?
49
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THE COURT:

1

If you wish.

BY MR. FERREN:
Q

Let me try it and .see if counsel will bear

with me.
Mr. Wendt, if a developer comes into you and
proposes to build at a total price or at individual costs
depending on how you break them down, in excess of your
coat limitations, is that a basis, given the requirement
of this ordinance, for rejecting his application if he
is willing to come within your cost limitations in terms
of the subsidies he's applying for?
MR. BETTIUS:
of the question.
I

Your Honor, I object to the form

I think the question is leading, and

think it's irrelevant to these proceedings.
The ordinance is clear that the developer must

submit a proposal that meets his cost limitations.

Mr. Fe:r;ren is suggesting he does that, but at
the Sft.me time he submits one that doesn't.

I

think

that's an improper inference from this ordinance.

I

think the question is objectionable to the form and
content and the ground of relevancy.
·THE COURT:

As I understand it, you were

somewhat instrumental in the drafting of the ordinance.
···---·-.!-·- ----------- ---- -···- ........... ·-- . •j
I;
~I
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---··
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Am I to understand from that provision where

'i

l
!

i

a project similar to one that's up along the Potomac

II

where there is a cluster

or

large houses or apartments orI

attached houses that are going in the $200,000 range,
that if the developer came in and wanted to·develop
one of those, that he is going to have to, under this
ordinance, submit a plan to build something for $22,000
that's compatible and harmonious?

Am I to understand

that, sir?

MR. FERREN:
pret

Not

necessaril~~.

If I may inter-

it a little bit·for you-- •

THE COURT:

{Interposing)

I.f_ cost isn't going

to become involved.
MR. FERREN:

What I'd like to suggest to the

court and what I'm trying to ask Mr. Hendt, in line with
the testimony

yesterda~

is this.

Under this ordinance

a builder basically has two choices, it seems to me.
One is to come up with the project where he
can actually build on a unit-for-unit basis within the
cost limitations of the subsidy
talked

~bout

a

950-square~root

progr~~

we typically

or 1,000-square-foot

bedroom house on a slab stripped unit, which for the
··--·-·1
I.

,,jl

I

it says, "Feasibility without regard to cost," that
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sake of argument, would meet all the cost limitations
that would come under the 235 or 236 program.
It seems to me the developer, should he be able
to do so, has that choice under the ordinance, or he can
bu11d a stripped $30,000 town house, which might other-

wise in the development cost $35,000 or $40;000, but
he strips it and keeps the same design down to say
$30-,000 or $28,000.

My question to Mr. Wendt is, if the developer
proposes to his office a project within the cost limita-

o,

tions, meeting the limitations of $21,000, $22,000, $25,0
$27,000, whatever it ~auld be, can he still build a more
expensive unit if he chooses, either to absorb the loss
or pass it on or take care of that alleged loss any other

way?
If he built a more expensive

THE COURT:
unit for the

low~income

family?

I assume if the builder

wishes to go past the standards, he could.

I don't

think there's any necessity of askine the question.
MR. FERREN:

I think it's important to establ1s

that Mr. Wendt will fund a project which may cost more
in actuality if the builder elects

(Interposing)

THE COURT:
~.----------··------·-·

.,,,
I

------·- ..

to

put up a deluxe --

Are you saying it's

1

I
!.
i

I
!_ ____

-

52

page 24-5

a uuv proposal that it the developer chooses to put up more

exnensive houses, BUD will finance it?

*

*

*

*

*

BY MR. FERREN:
Q
~A

Mr. Wendt?
I'd say that there has to.be an element of

reasonableness.

We wouldn't

w~nt

a real luxury type

subsidizing a luxury-type house or apartment, no.
I'd say we'd take something less than that,
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but I'd say we wouldn't be subsidizing a $50,000 house.

Q

Mr. Wendt, I'd like to return to the question

of the criteria that you apply to the selection of
a site or rejections of a site proposed by a developer
when he comes into your office.
page 247

"* *

.~

BY MR. FERREN:
Q

Mr. Wendt, could you please identify for the

court this document?
A

This document is one of several we have had

in draft form that HUD is using and trying to achieve
uniform site criteria for low and moderate income housing.
Thia is not an official document.

It's continually

being revised.
page 248

Q

Mr. Wendt, would you please tell the court

how long FHA and HUD has applied the criteria that are
listed or codified in that document?
THE COURT:

They're certainly not codified.

BY MR. FERREN :

c.

Q

That's a term of art -- not with a capital

A

Basically, we have applied similar criteria

for the last 10 years that I know of.

It's continually
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in stages of refinement.

They have expanded on some of

the things to clarify the position, but basically we
have always followed many of these same criteria.
Are there any criteria in this draft which

Q

differ from criteria imposed in the recent past?
A

There is more emphasis being put on the

minority housing opportunities, for example, and the
need for low income housing, although that is one that
we have always checked --

~he

relationship to orderly

growth and development, we're giving that more emphasis.
Mr. Wendt, when you appraise or take a look

Q

at the site -- ?

A

(Interposing)

Equal opportunity for the

employment and business opportunity.
When you take a look at a site to determine

Q

page

2~9

whether 1t will be acceptable or not to your office, is

there some sort of grading system that you typically
use with respect to every site to achieve the uniformity?
A

That question again, I hesitate to answer,

because it relates to this document which is in the
process of being refined.

But we always have had a
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grading system of some type where we evaluated one site
to the other and it's been in a continual state of
change.

*

*

*

*

*

BY MR. FERREN:
Q

I would like to call your attention to

Item 4(c), which is 'toward the back of the document in
the actual form where there are little boxes -- .
THE COURT:

MR. FERREN:

(Interposing)

Criteria 4?

Criteria 4(C); it's on page two

ot the actual Form No. 3165.
MR. HAZEL:

Has this document actually been

given an exhibit number yet?
THE COURT:

No, sir.

MR. HAZEL:

I'd.like to ask Mr. Ferren to put

it in evidence.

MR. FERREN:

I have no particular desire to

clutter the docket with evidence.

I'm trying to make

an easy way of informing the court
THE COURT:

(Interposing)

I'm sorry, sir.

If I'm to look at it, it's either going to be an exhibit

or not.
MR. FERREN:

Let's put it in evidence.
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.i

Defendant's No. 12.

THE COURT:

(Thereupon, Defendant's Exhibit No.
12 was marked for identification and
received in evidence.)

BY MR. FERREN:
Mr. Wendt, I call your attention to Item 4(c),

Q
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under the heading, "Relationship to Orderly Growth and

Development."

In your knowledge of Zoning Amendment

No. 156, how well does the Fairtax County approach to
low and moderate income housing meet that particular
criteria?
MR. BETTIUS:

That's the ultimate issue in

· this case.

MR. FERREN:

I'm asking from his point of

view as somebody who evaluates a site.
MR. BETTIUS:
his point of view.

I don't think it matters from

I think you're commenting on the

ultimate issue in'the lawsuit.

THE COURT:

We have already received the

opinion of the White House and the Secretary of HUD

saying that they believe that this is a good purpose and
good idea.

s7

:,.

.·........ .
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So I really don't know why Mr. Wendt would
have to repeat it it that's his opinion.
THE

Thank you.

WITNESS:

MR. FERREN:

That's fine with me, Your Honor.

BY MR. FERREN:
I'd like to move on and give Mr. Wendt a copy

Q

of a document and am perfectly happy to introduce it in
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evidence.
I would ask Mr. Wendt if he would please
identify the document I just handed to him.

A

Yes, sir.

This is a cost control, statutory

cost control on the mortgages, the 236, 221 of the Housing
Act.

This is done

This 1s mortgage control.

multipl~ing

units by the

the number of types

or

by

units, one-bedroom

in our case, we are in a high-cost

construction area -- the maximum statutory limit.
It's identified by the number of bedrooms per

unit.

In addition· to this number is added the costs

which are

~onattributable

to the dwelling units.

In the case of an elevator project, tor
example, it would be the Swimming pool, the outside
parking and the commercial areas.

This would be added
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to this

~atutory

limitation.

This is one control of

the mortgage.
Q

Mr. Wendt, could you please tell the court a

little more precisely what costs are excluded from the
~ortgage

amounts that are listed on. these tables?

A

What costG are excluded?

Q

Yes.

A

There aren't any coats excluded.

These arc
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the costs of dwelling units, and the other costs are
added to it in addition to these costs.

Q

What other costs are added to it?

A

Well, costs not directly attributable to the

dwelling units, the commercial areas, the parking lots
and street lighting.

Q

But none of the costs that go into this are

included in the figures given here?

A

No, they're not included, but they -- in

addition to this cost, you're also within the mortgage
limit; you're allowed the cost of the nonattributable
items.

Q

Mr. Wendt, would you please describe to the
59
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court the two different-columns under each heading,
nonelevator construction and elevator construction?
THE COURT:

Any objection to this document.?

MR. HAZEL:

No.

THE COURT:

No. 13.

(Thereupon, Defendant's Exhibit No.

13 was marked for identification and
received in evidence.)
THE WITNESS: · Nonelevator construction,

according to the regulations, would be garden apartments.
p_f!g~ 2S~

It would be single-family houses or town houses.

This

is multi-family programs.
Realistically, it would be garden apartments
and town houses tor the nonelevator construction.
For the elevator construction, it's any
structure that has an elevator in it.
Q

Mr. Wendt, if an application for feasibility

analysis for Section
'.

236,mu~t1-family

project, fills

out the forms that we have talked about and gives you
the exhibits, and if funds are avai.lable from your
office, how long would it take in Fairfax County for a
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developer to get a feasibility letter if indeed you
decided to go ahead and give him such a letter?
We're assuming again that funds are available

A

and we're ready to go with this project?
Q

I'm asking you how long it

That's correct.

would take you to decide to grant him that feasibility
letter.
page 255

*

*

*

*

*

Q

Go ahead, Mr. Wendt.

A

If we have the project, if we have an

application and all exhibits are in order, we should be
able to issue feasibility within n month to six weeks.

In that feasibility study, we'll have analyzed

either give a rejection or

fe~sibility.

We'll determine

whether it's feasible in that period.
During that period, we'll analyze the site.

We'll have our

engineer~

visit

th~

site -- our appraisers.

We'll appraise the site.
We'll analyze the coat of the off-site con-

struction, any unuoual construction on the site and
determine its fenDibility from the overall costs as it

rclnteo to the rents from the 236 rental and income
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levels and also the financial capacity of the sponsor
to produce the project.
THE COURT:

Taking that estimate of what you

believe under your present regulation and policy, you

could handle an application -- how many could you handle
within a month's period?
a~ 30-day p~riod

How many applications within

could you end up getting out six weeks

later with the personnel you have available?
THE WITNESS:

That is a difficult question,

because there isn't that much funding.

That's our

problem, our basic problem.
THE COURT:

If you have no money, you could

return.them as soon as they file the application, can't
you?

THE WITNESS:
THE COURT:

No.
I'm saying assuming you had the

~oney?

THE WITNESS:

You're speaking about the

ordinance now?
THE COURT:

I'm saying if you have no money to

fund anything from Congress,. you could give an un:feasible
result pretty quick.
THE WITNESS:

The procedure is that

~1e

take
o2
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the application, and we make

su~e

all exhibits are in

for the application to process it when funding beqomes
available, and we have a pipeline
THE COURT:

or

projects.

You do not begin your feasibility

study until funding is available?
THE WITNESS:

In the majority of cases, we do

not, because unless we have -- we only do it when we
have the determination of when the funds will be
available, because if too much time goes by, so many
things happen to the application.
THE COURT:

Then he's to ·go back and start

again?

I
The builder!s option might expirl,

THE WITNESS:

the costs change or some reason.
THE COURT:

I

But it's correct that if a

~an.

applies and his application is in good order and he has
the proper exhibits in good order, that, unless you
believe there are funds available, you won't make a
decision on feasibility at that
THE WITNESS:

t~m~?

Not ordinarily, no, we'll not.

BY MR. FERREN:

Q

Will you tell the court what your approach to

Fairfax County would be in that situation if a developer
63
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from this county came into that situation?
A

The procedure we have worked out with the

county in our meetings is that if a builder comes in
under the ordinance, we'll first visit

see

it the

the site and

site meets the objectives, the site itself

meets the objectives of whatever program they're coming
under, which could be many different types of programs,
to meet the objectives of the ordinance.

We can do

that 1n two weekso
If we find the site suitable, then we will
do a . ~ feasibility stuqy.

If we determine the project

is feasible, then your clock is running.

It it's not

feasible, that's it.

THE COURT:

Getting beck to my earlier

They're out.

question~

I don't know how many developers there are in Fairfax

County.

1

l

I don't know how many applications for building ·

permits come through

Fairf~x

County every year, but

could you handle 10 in a 30-day period and come out

6 weeks later with an answer, assuming you had funds
available?
What is the limitation of your staff as far
as manpower ·on getting engineers out to the site and

looking at these things and checking them out?
. 64·
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I'd say it would be very very

THE WITNESS:

difficult, but I can't envision us having funding for
that many projects.
THE COURT:

You have given an estimate of

approximately six weeks.

I take it that's assuming you

have the people available to go out on the job and look

at them, the engineers and such?
THE WITNESS:

Yes.

We have instructions to

give the Fairfax County project high priority.
THE COURT:

Is there any difference in priority

to Fairfax County projects under this ordinance to prior

I

Fairfax County projects of a voluntary nature?
THE

WITNESS:

THE COURT:
THE WITNESS:
THE

COURT:

THE

WITNESS:

Voluntary nature?

236.
We wouldn't
(Interposing)

Purely voluntary.

·It someone came in under 236,

we wouldn't do it, no.
MR. FERREN:

I didn't understand the question.

I'm not so sure that the witness did, Your Honor.
THE COURT:

I think we could call it an

involuntary method of getting HUD to finance it.
to some people it wouldn't be involuntary.

Perhapo

Perhap3
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I shouldn't characterize -ftthat way.

It's my under-

standing 236 is basically a voluntary program where a.
builder comes in and wants to put up an apartment
building with HUD financing and rent supplements, which
is correct?
THE WITNESS:
THE COURT:

You're right.

It could be.

Do I understand there is a

priority given to that that would equal the priority
given to an application under this ordinance of the
'

15-percent type?
THE WITNESS:

If the builder came in -- we're

not giving Fairfax County any priority on the funding.
We're giving Fairfax County the priority on determining
~- .. ---··---·the feasibility of the project so that the builder can
make a determination whether the project is feasible or
not at an early date.
THE COURT:

Go ahead.

THE WITNESS:

But that•s a

completel~

separate

function from the funding -- if I have made myself ·
clear.
THE COURT:

That's all right.

BY MR. FERREN:
Q

Along the line of Your Honor's question, Mr.
66
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Wendt, would you tell the court the relative priorities

you give to.Fairfax County developers who come in with
a subsidize~ 236 project, for example, as compared with

a conventional Section 203 or 207 FHA project?
A

If I may separate the 203 because that's the

single-family subdivision, a sale type.
Q

Does that include town houses?

A

Sale-type -- sale-type town houses would be

1

the 203, and the

;

22l(D}4 or

236.

rental-t~e

town houses could be 207,

They're separate rental programs, but

I'd say that the subsidized programs have priority in
our office over the nonsubs1d1zed programs of all types.

Q

Would you compare for the court under the

directive you have in connection

with the Fairfax

ordinance the relative standing of a subsidized project
from Fairfax County with applications of other counties?

MR. BETTIUS:

MR. FERREN:

I don't see the relevance.

I

I'm trying to establish the

degre~I

to which HUD is trying to expedite the cutting of this

red

!

I

tape~

THE COURT:

or

I

Couldn't we

asaum~

for the bake

this ~ase they're going to try to cut red tape and

not have to· have all the questions on it?
67

page 262

MR. FERREN:

Yea, Your Honor, except we heard

terms with Mr. Smith -- six months, nine months and two
years.
THE COURT:
MR. FERREN:

That's in the past -- past conduct.

Your Honor, I want to try to

establish the amount of wh1ttl1rig down we're

do~ng

here

rather than ,imply leaving the impression -- •
!

THE COURT:

(Interposing)

whether you have done any whittling.

I don't know
You're planning

on whittling.
MR. FERREN:

We've had some with terms.

I

wanted to get into that with the witness.
~-

BETTIUS:

The statement just made by Mr.

'

Ferren is this witness is pr~tty conclusive.

He's

giving us a'360-day wait if we have a feasibility
approval.
j

He's going to give us an immediate determination
on feasibility, but not on funding·.

According to this

ordinance, if you have feasibility approval, then you're
in for 360

d~~s

-- •

MR. FERREN:

{Interposing)

Excuse me.

I want

to ask Mr. Wendt -- I just say Mr. Bettius has given a
very false

1mpr~ss1on

au to the 360-day figure of the
68
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ord1nance.
BY MR. FERREN:
Q

Mr. Wendt, let me back up a little bit and

ask 70u to explain to the court what a feasibility letter
means to the developer.
A

Well, wben we issue a feasibility letter

Q

(Interposing)

•

Assuming there are funds, as

I understand you.
A

Right.

.

We can give you a determination

or

teas1b111t7. ·but we do not give you a feasibility letter
because our tean1bil·ity letter haJS -- •
Q

(Interposing)

I'm Just asking as an abstract

question.
MR. BETTIUS:

Let the witness answer the

question.
MR. FERREN:

I believe he was not, and I want
I

to answer.-- •
MR. BETTIUS:

I

{Interposing)

I
I think he answere.d

it perfectly, because it shows the policy is contrar7 to.1
I'·
the ordinance.
I
1

I

l

BY MR. FERREN:

j

I

I

Q

What docs a feasibility letter mean to a

developer when he gets one?
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THE COURT:

Which kind of developer?

You

mean a voluntary developer?
MR. FERREN:

Any developer who pursues

voluntarily or involuntarily a

236 or supplement rent

project.
THE WITNESS:

We haven't had any request in

under the ordinance, so we don't know.
THE COURT:

That's the answer . . How could he

say what it would mean to the developer when they have

never gotten one?
MR. FERRENi

If the Court please, as you know,

the ordinance provides if that developer has not
received.& feasibility ~etter within 180 days, he's out.
That's been Mr. Bettius' constant statement here before
this court.

So I•m·trying to take the term of art in the
ordinance which corresponds to the term that's utilized
in HUD procedure and ask the

witn~ss

what a feasibility

letter is and what it means to a developer.
We can then go into the question of whether
he geta·a feasibility analysis absent funds which isn't
elevated· to the level of a feasibility letter.
MR. BETTIUS:

I submit that Mr. Ferren is now
70
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impeaching his awn witness.

He said under the program

of the Fairfax County Ordinance, Mr. Wendt testified to
this, and I ' l l stand corrected, that under the practice
they have 'worked out, they give you an answer on
feasibility right away.
I believe that was his tcGtimony that they're
going to work to get these feasibility studies out with
the county on these projects right away, and under the
'

I

ordinance on page 22, it says that if you get the letter I
of feasibility that you're in for 360 days, either a letter

of

~easib111ty

or a conditional commitment.

Mr. Wendt said that as part of their program
for working together he's going to give an.1mmed1ate
determination of feasibility.
MR. FERREN:
about.

I don't know what the argument is

I'd like to bring out the distinction that will

try to clear up the confusion in the courtroom.
THE COURT:

Go ahead.

·BY MR. FERREN:
Q

Let me ask you again if you give a developer

a feasibility letter under a 236 application, what does
that mean to the developer?
A

The feasibility letter states the appraised
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value of the land, the rents, the composition of tne
project, almost everything that's on the front page of
this application, the size of the units, the gross square
footage of the units, our estimate of replacement costs,
and it says that this project is funded for interestreduction funds if they can submit preliminary plans
and specifications that comply with the letter within

30 days.
In the event there are not funds and a

Q

developer from outside Fairfax

Cou~ty

files a section

2013 for a feasibility analysis, what do you give
him when y~u don't have funds?
A

We don't process the case.

We put it in the

pipeline.
Q

A developer from Fairfax County comes in,

applying for a 236 project, either voluntarily or
involuntarily, however he happens to feel the constraint
or the pressures or the motivation to do this -- what
kind of

reasibi~ity

analysis do you do for him when

you do not have funds?
A

If he comes in under the ordinance, we would

process it to give him a feasibility determination
within six weeks.
72
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Q

Would this be a feasibility letter in the

sense that you were -- ?
A

{Interposing)

It would not be

nece~sarily

funded

MR. BETTIUS:

(Interposing)

Objection.

It

appears to me, Your Honor, that we find yet in this
order another deficit in that the feasibility letter
isn't defined anywhere.
"R. FERREN:

He's merely arguing.

I'm trying

.

I

to get the court at this hour walked through the

I
. I

ordinance with all the nuances, and it seems to me an
interference with this process to keep. hopping up here
and talking about it.
If the court will indulge me a little bit -~HE

COURT:

{Interposing)

We're within the

constraints of the ordinance and not what words mean to
HUD or what they may mean when further defined by
somebody else.
MR. FERREN:

That's correct.

I asked Mr.

Wendt whether the feasibility of analysis was the same
as the feasibility letter, which is the term referred
to in the ordinance, and the term he tnlked about.·
THE COURT:

Who's talking to define a
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feasibility letter?

Is it going to be this gentleman?

Is it going to be this court?
MR. FERREN:

Who does it?

I submit if the court does

determine it, it becomes material, and the term
feasibility letter has been continuously used in the
process of FHA applications.
THE COURT:

The feasibility letter means

something within HUD?

MR. FERREN:
THE COURT:

Yes.

If that happens to be the same

thing mentioned in this ordinance, then that's what it

is.

You can't then say we don't really mean that in

this case.
We mean a feasibility comm1tment·or feasibility
assessment.
MR. FERREN:

I agree with that, Your Honor.

I want to find out from this witness how far toward a
teasibility\letter his department goes when they don't
have tunds.

I

believe he's testified --

THE COURT:

(Interposing}

.

He said they go in

I

'
the pipeline.
'

I

t·

.,

MR. FERREN: :He did not say that-with reference

to Fairfax County.·

Is th~t correct?

THE :wiTNESS:

The way I interpret what my

. understanding of what we agreed on in the meetings and
what the procedure \'lOUld be, would be after six weeks
if we found the project feasible and we did
fund~,

we would

not fund it.

w~

is~ue

n~

have

a-feasibility letter, but we would

would say the proj8ct is feasible and

at such times as we have funds it will be a feasible

project.
BY MR. FERREN:
Would this be a feasibility letter

Q

MR. BETTIUS:

(Interposin~)

read back the witness' answer to.the

~-

?

· May the Reporter
l~st

question?

The witness testified we would issue a feasibility
letter.

Now Mr. Ferren is going to ask him if that's a

feasibility letter.

The witness responded that we would

issue a feasibility letter.

Now whose letter that is or whether it's M·r.

,.
Ferren's letter or the county's letter or HUD's letter,
I don't ·really know.
MR. FERREN:

I was· simply going ahead to ask

Mr. Wendt 1t he meant a feasibility letter in the same
sense

t~at

he· defined a feasibility letter when there

were funds.
------~-------------------------------------------------------------+·---
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MR. BETTIUS:

I respectfully submit that the

ordinance doesn't talk about feasibility letter with
funds -- •
THE COURT:

(Interposing)

What page is it

on, sir?
MR. BETTIUS:

THE COijRT:

Twenty-two, Your Honor.

It says that applicant's application

deemed terminated as of the date when a responsible

official from FIIA or other ·source of subsidy funds
confirmz in writing either that the application does not
propose a feasible project tor

reason~

other than cost,

and that's one way.

In other words, he could, if we assume tor the
sake of this a.rgument, this is the responsible official,
he could write a letter saying this is not a feasible

project.
If he

~id

that for reasons other than cost

if he did that, that would terminate the obligation,

or whether or not it is feasible, the project cannot
get a firm commitment of insurance or funds for at least

one year.
Now that would be an alternate.

He could say
'I•
I'

~

it's either not feasible or we don't see any funds
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available for a year.

If that

pnrticul~r

in writing

is delivered, the builder does not have to build.
MR. BETTIUS:
THE COURT:
exp~red

from the

~~te

Yes, sir.
Or, two, a
th~t

pe~iod

the stte plan was approved,

or the date on which the applicant
the proposed

ins,1~ance

of 180 days has

~ade

application for

or subsidy funds, whichever is

later, and they have not made a firm commitment ot
funds.

Then there is a proviso.

Rowever, during the

said 180-day ~eriod, and that goeo back to the 180

following· the numeral two, I take 1 t

MR. BETTIUS:
THE COURT:

(Interposing)

?

I don't know, sir.

It's within that sentence -- he

receives a feasibility letter or conditional commitment
of funds then the period for obtaining firm commitment

.

should not expire until 180 days after the first 180
days, the last day ot?
If they say it is feasible a·nd we believe we' 11

have money within the 180 days, that's not what it means
as a commitment?
. MR. BETTIUS:

I don't think so.

This witness

.'

..:;.

··'!'.

has not said anywhere in his testimony, and I have been
77
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waiting for it, whether he knows now or he knows
tomorrow or whether he'll know in six months if he'll
have money.
Mn. FERREN:

Your Honor, may I try one more

time,. please?
Y~s,

HR. BETTIUS:
BY
Q

J~R.

e.n~-thing

sir --

to

FF.RREN ~

{Interpo:: 1ng)

Let's as su:me t.here e.re not

funds, and n developer proposing a

?36 project· fills

out his app,_ication and cc•mes to you s0eking a

feasibility analysifl, and you

ap~raise

the site and

say, "That's okny."

Now, do you at that point in pursuing his
application gra.nt him a fea!, 1b111 ty letter in your terms

or that word now?
MR. BETTIUS:
MR.

FER~EN:

MR. BETTIUS:

Objection.
In the absence of funds.

Your Hanor, this ordinance

clearly relates to the first 180 days, and first you

MR. FERREN:
question?

(Interposing)

Hay I ask the

·It seems to me every time we start asking

questi"ons, Mr. Bettius wants to ob,ject.
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THE COURT:

MR. FF.RRF.N:
THE COURT:

You keep askins the same questions.

I'm trying to get an answer.
The only trouble is you're asking

him to use the term feasibility letter in some way it
means to him and not the way the ordinance means.
MR. FF.RRF.N:

conclusion.
MR.

can It a.s k h"lm to ma.k.e a legal

I

I'm asking him to
HAZ~L:

desc~ibe

(Interposing)

a term

Probably Mr. Ferren

can't get a letter that satisfies Mr. Ferren.

I think

we have been waiting 30 minutes for that to happen.
MR. BETTIUS:

Your Fonor, there is no question

relative to this ordinance that it tells you that if
two things happen, you're out.

You don't have to build.

But if the absence of those two things happen,
it says that if within the first 180 days, you receive
a feasibility letter, you're in for another 180 days.
That's the only l.ogical construe tion that can be .placed
on that.
Now the ordinance defines feasibility -- it

doesn't define feasibility letter -- it 0tates that the
feasibility letter is the key thing.

This is the man

in charge·of the program.

Mr. Wendt says under the new arrangement he
79
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sends you a feasibility letter.

Mr. Ferren is, I assume,

trying to approach it that there nre several interpretations of

fea~ibility

letter.

I 1on,t think that's

proper.
MR.
years and

It's patently clear that for

FERR~N:

yaa~s

FH~

anrl nnw HUn ha8 had what they call

a feasibility letter in terms of their programs.
I'ro not asking the witness to comment on the
county's interpretation or Your Honor's interpretation
of the ordinance.

I'm

~im~ly

asking Mr.

w~nrlt

wtth

refere~ce

to

his procedures and his forms and his terms, whether he
would issue a feasibility letter in the absence of funds.
TH~

COURT:

MR. FERREN:
THE COURT:
TH~

ltfiTNJ~SS:

The historical feasibility letter?
That's correct.
Go ahead.
It's alws.y:;; been . mY understandin

since we ha.ri this that we. wonln

-t~~'U"

"",_.a.'--

-·

•

I

-·
• •

J
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weeks either a rejection or

a letter of some kind stating

this project is feasible.
THE COURT:

Is that the hi~torical feasibility

letter or somethine el3e?
THE WITNESS:

No

Your Honor, it would be
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only if we had the funds available at that moment.
Now there is another kind of a thing that we
have done, too.

I hate to even bring this up.

We're

confused enough.

BY MR. FERREN:
Q

Let the truth come out, Mr. Wendt.

A

We have what they call an early feasibility

letter.

This they have done in the past when we have

knowledge that Congress is funding this program and we
know that we're going to get a certain amount of money,
we're able to notify
the builder that it's a proposal
,
that he'll have first call on the funds when·they're
available.
THE COURT:

That's a builder that wants them?

I

THE WITNESS:

It would be one for feasibility.

MR. BETTIUS:

Is that a conditional commitment?

I

81
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THE WITNESS:

MR. FERREN:

No, sir.

Let him ask this during cross

examination.
MR. BETTIUS:

I'm trying to get this in my own

mind.
BY MR. FERREN:
Let's go beyond when there is a feasibility

Q
page 276

letter, when there are presumable funds.
Will you tell the court how much time it will

take your office under normal processing conditions to
process that application to final commitment?
A

Basically and historically, when we issue the

feasibility letter, the timing from then on is usually
up to the -- it's in the hands of the builder to a great

l

extent, because we give him target dates on which to per-l

I

form certain things.

I

He has· the election to what we call a condition•!
commitment, which is based on preliminary plans and
outline specifications.

He can do that or he can go into

firm working drawings, based on the feasibility letter
and outline the project as it appears in the feasibility

letter.
82
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If he goes to conditional commitment, we give
'i

him 30 days to submit his outline plans and specification~,
I

and within two weeks we'll issue him a conditional
commitment if he brings in -- if these plans are in
conformance with the feasibility letter.
If they're not, we throw them o~t.

He can

bypass this conditional statement and go to complete

· working drawings, and this depends -- we put a target
page 277

date on that,

-

~epending

on the type of project it is.

If it's a complex project, an elevator type of thing,

and this wouldn't be the case here, but if it were a
combination garden and town house project with a lot of

site development work that had to be done and planning,

II

we'd give them more time to do the plans and specificatione
i

than we would if it were just a typical 100-unit garden

apartment project.

But these time frames basically -- usually
. it's two months to prepare the working drawings, and
that would be in·add1tion to the 30 days for the outline

plans and specifications.
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We haven't had too many problems except for
meeting that time frame.

We have had many delays.

Most

of them are encountered by problems that come up in the
site planning, because we issue the feasibility letter.
Usually there has been no site planning done,
so we really are talking about a develoner -- the time
frame from feasibility to firm commitment is usually
the time frame, comparing it to a conventional project
when it's just a light in the developer's. eye and he
has no plans or specifications or drawings of any kind.
MR. BETTIUS:

I will object to the witness'

page 278

answer insofar as it's irrelevant to these proceedings,
because feasibility letter is defined or feasibility
as stated in this ordinance

on page 22 holds the

developer in until -- Mro Wendt says he can't give it
to him within a year, so I don't think that's relevant

to the proceedingo

THE COURT:

1 8 m going to receive ito

BY MRo FERREN:
Q

I'd like to return to a question His Honor

asked a little bit earlier about a site around $200,000
homes in the Potoma~ area, or I may have misunderstood
84
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what site you were talking about -- •

THE COURT:

(Interposing)

I don't want to

mention the name of it.
BY MRo FERREN:
Q

What I'd like to ask you, Mr. Wendt, to go

- into the considerations that you apply in accepting or
rejecting a site which may be very expensive homes
and some of the typical areas of very expensive homes
in the county, what are the factors

t~at

go into

determining whether that site is acceptable or not?
A

You mean from the standpoint of·a

236 project?

You're speaking about a rental project now?
page 279

Q

Yes, siro
MRo BETTIUS:

I object to thato

talking about 236 projects hereo

We're not

We're talking about

the ordinanceo
BY MR o FERREN:

Q
sites for

Are the criteria that go into the selection

or

5
236 town house sales projects or 236 or

multi-family rental projects the same criteria that you
apply in making that determination?
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A

For the site selection, yeso

For the low-

income portion, it would be the same regardless.
Q

Would you tell the court what factors go into

deciding what site is appropriate
A

or

inappropriate?

I'm sure it would be appropriate, because it

wou1d have, it we're speaking about -- we're speaking
now about if the developer came in with -- we'd have to

define it moreJ because if the deve1oper came in and

wanted to put in a low-rent housing project, public
housing project, we'd look very closely to transportation
and availability of commercial activity, because the
people would be at a very low-income level.
If we're speaking about people ot moderate
income and a 236 project would be a combination ot low
page 280

and moderate and perhaps not too many poor people in
the development, it would be just six percent.

It's

basically the same site criteria, but it would be
different -- we wouldn't look tor as man7 ot the
amenities that we would if it were all a low-rent
project.
MR. BETTIUS:

We're not litigating 235 or 236.

WP.•re litigating Amendment 156.

I think that•s what
bo

86
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the quest ion ·should go too .
MR. FERREN:

Your Honor, we really keep

hearing this objection.

Obviousl~,

the ordinance gives

one opportunity to the developers to come into these
subsidized housing

progr~s,

the

accepta~ce

or rejection

as is acknowledged as to some extent it not exclusively
at·the direction of BUD and its criteria.
I think it's terribly important that the
court have an opportunity to evaluate the objectivity
with which these criteria are appliedo

That's what I'm

trying to get at.
THE COURT:

I still don't quite follow what

would happen if a builder came up with a cluster
development, with

~roposed~OO,OOO

attached houses in

the cluster, and came to HUD and said, "Now, I'm
page 281

submitting to

J'OU

where to put my 1,000-square-ro·ot ·

concrete pad tor town houses."

Just taking that

particular fact situation and nothing else and assume
they gave him the coat
make much difference.

ot course, cost doesn't
Be has to submit it to the

costs set by HUD.
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Would they look at that and say that's
feasible?

MR. FERRER:
to address

h~selt

That's what I'm asking Mr. Wendt

to.

THE COUR.T:
THE WITNESS:

THE COURT:

If you could, please"
No

~-

•

(Interposing)

Let's even assume

that also right across the street there is a shopping
center and school and other things so you wouldn't
have other reasons to find it unfeasible, but just the
development itself where 70u would haveSlOO,OOO highlyaffluent families with next to it a $22,000 slab town
house or perhaps attached to it.
Would that affect your determination of
feasibility-?
THE WITNESS:

Well, the project, if the cost

it he could bring it in and bring it in under the
page 282

standards, it would be feasible, that·-pa:rt ot: it.

BUt

I'm sure there would have to be some kind of arrangement
made with the land values, as tar as the builder is
concerned.
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MR. BETTIUS:

Under the ordinance, Your Honor,

we have to submit land value.and everything in
conn~ction

with our programs.

BY MR. FERREN:
Q

I'd like to return to something you mentioned

at the outset.
One ot ,the exhibits to Section 2013 is evidence

ot zoning.

Would you tell the court what the normal

requirement is with reference to _normal zoning that
must be submitted at the time ot the application?
A

We have to have written evidence that the

land is zoned for the intended use.
Q

Would you tell the court what your policy is

towards developers from Fairfax County coming in under
this ordinance with respect to zoning?
A

We have agreed to make these studies prior to

zoning.
Q

Mr. Wendt, let's move on to the next one.

There was a reference in there to evidence

or

site
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control, control ot the site about which the
is being made.

89

application~
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.

Would you tell the court whether there are any
circumstances in which you would also make these
feasibility determinations even before an applicant had
an option on the site?
A

Well, I think we would want to see that we

would have to have some evidence that the man isn't
playing games with us.

Q

Could you comment on what that evidence was?

A

We'd have to see an option to purchase or some

evidence ot ownership or control ot the site.
Q

I~

an7one from the County Development office

came into you with the developer tor questions and so
forth about the site and helped sponsor the application

A

(Interposing)

We'd work with them.

-~-

In tact,

we'd expect the county to come into us with all ot these.
We'd expect the cooperation of the county.
Q

I'd like to tur.n next to the conventional

FHA programs.
Would you just very quickly and simply tell the
court what the Section 203(B) and 207 programs are that
your office administers?

90
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A

Sectlon 203(B) ia the nonsubsidized subdivis1on

a1ngle-tam117 homea.

It could be town houses or detached

hoaea.
~he

Q

207 is the luxury-type rental proJects.

I'd like to hand you this document and ask you

1f 70u would please tell the court what it is.
1'4 like to have th1s document introduced in
evidence.
I ob3ect. t.o 1 t.

MR. 13E'.l'TIUS:

KR. HAZELs

·a.

PERBER :

Tim COUB'.r:

I don't.
Thank 70U, Mr. Hazel.

Mqbe I' 11 receive it 1n Mr.

Basel's caeea and not in Mr. Bettius•.
BY Ill.. PEBBER:
Q

Perhapa·Mr. Wendt could tell the court what

it 1a.

A

We were requested to make a 11stJ compile a

list ot the subdivisions which were submitted

~rom

through, I think, September, 1971, to our ottice.
Q

These are your ortieial .records as to the

number of subdivision applications that have been
processed by your office during that period?

A

Yes.
91
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Q

Mr. Wendt, would you indicate whether the

projects listed on here and

town bouse

desi(~nated

represent just that?
.A

Yes.

We have them labeled -- the town houses

. are labeled as such •.

THE COURT:

Do I understand the others are

ail single-family?

A

Yes.
THE COURT:
MR. BETTIUS:

What's your objection?
I don't know what possible

relevance this document could have to this proceeding.
S1nsle-tam117 is excluded from the
MR. PERREN:

(Interpos.ing)

•

~

That's why town

houses are designated.
THE COURT:

What's the relevancy to 203

applications?
MR. FERREN:

We plan to go on and demonstrate

that the application process tor obtaining FHA financing
is the same as subsidized

financing~

that the plaintiffs

and many others have voluntarily gone through that
process and -- •
THE COURT:

(Interposing)

~erhaps

we can

stipulate there is a similarity.
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MR. BETTIUS:

I'll stipulate that.

MR. FERREN:

I'd still like to introduce in

evidence the· projects that have applications pending for
conventional financing as well as those that have been
granted during the last year and a half as a way or
showing the court that builders voluntarily enter into
PHA -- •

THE COURT:

(Interposing)

With the agreement

of counsel, I'll take notice that builders in this area
voluntarilJ' go through FBR-203 financing.
HR. OZEL:

I'm delighted and glad that Mr.

I

Perren used the word voluntarily.

I

!

THE COURT:
he did.

I

used that.

I

I

don '·t know whether:

I really don't think we need all the documentation

in this if it's an agreed tact.
-MR~···PEBREN:

That's perfectly all right with

me, Your Honor.
THE COURT:

We have evidence from at least one

builder that he never goes through it, but there is

evidence others do.
MR.

F~RREN:

There is one other aspect ot this

in the first document I handed to

~ou

I

and. to Mr. Wendt

which says the price range is indicated tor these various
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developments.

That's another aspect ot this evidence

that we'd like to have before the court in terms ot
those cases that are processed through conventional FHA.

MR. BETTIUS:
THE COURT:

What was the purpose tor this?
The price range of the houses under

construction under FHA financing at this time.
MR. BETTIUS:
THE COURT:

That·' s on this document?
It's got a range of prices, as I

understand it.
. MR. BETTIUS :

I

don't see the relevance ot

I

those prices to this proceeding unti.l first we go through!
a detailed discusaion with each one ot those developers
relative to their land costs, where these projects are,
their relation to Fairfax County and relationship to

other project» in this county.
I don•t see the relevance of those prices to
the proceedings at this point.
I

I

!

Before we could get to the prices of the

l

developers that testified in this suit, we had to go into
great detail.
Mr. Stevens got from us on discovery their
land cost.

I'm sure that many of these subdivisions

are familiar to everyone in this room.

And one can see
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the reasons tor the disparities 1n
t~ink ~t•s

has no

~and

value, but I

not a proper purpose ot this document.

evide~~iary

It

value.

THE COUBT:

For what purpose would the price

range be offered?

MR. FERREN:
court

wh~t

I just want to make clear to this

the range of prices is from the official

reports of FHA tor housing that is being sold in Fairfax
County in tbe last year and a halt.
It seems to me that one of· the items that we
have put before the court this morning and indeed in
the whole case is that housing is way overpriced tor

the income levels of the people that the ordinance is
addressing itself to.
THE COURT:

I have one here -- Brookfield --

with $25,000.
MR. FERREN:

That's one.

That's correct.
othe~at

$28Jooo.

THE COURT:

Two others -- tour

MR. HAZEL:

I had to admire him that he admitted

because it seemed to considerably weaken the validity
of the ordinance.

MR. FERREN:

We'll argue that

.later, Mr. Hazel.
i

THE COURT:

I'll receive it in evidence just as
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to the going price ranges on these particular projects
in Fairfax County at the time set forth.

MR. BETTIUS:

On that basis, I will withdraw

my objection.
Defendant's No. 14.

THE COURT:

(Thereupon,. Defendant's Exhibit No.

14 was marked tor identification and
received in evidence.)

BY MR. FERREN:
Q

Mr. Wendt, I'd like to move on to several

other areas that

~ave

been brought to ·the attention of

this court earlier.
Would you tell the court whether there is any
minimum .number of units whtch

)OUr

office would be willing t.o

take under this subsidized program and finance say in
a 236 project in Fairfax County?
A

Under the ordinance?

Q

Yes.

A

No.

I'd say that would be a determination . . ,; . n

individual determination.
Q

There's no minimum number that is a rule of

thumb you'd 1ns·1st on?

You'd go to whatever. statuto..:·J

limit were possible?
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MR. HAZEL:

Objection.

The witness said it

would be an individual determination.
THE COURT:

Sustained.

BY MR. FERREN:
Q

Mr. Wendt, I'd like to move on.

You have

mentioned earlier the question of mixed projects.

Is

it possible from a practical -- ?

A

(Interposing)

that last statement?

The law states that in the 236

program it's tive units.
THE COURT:

May I interject one thing in

That's the minimum number.

Was that for low and moderate both?
That's 236 -- anything under that

THE WITNESS:

program.
THE COURT:

You won't build four apartments?

THE WITNESS:
THE COURT:
of

No·-- one to four units.
It's kind of hard to get 15 percent

4, anyway.
Go ahead.
BY MR. FERREN :
Q

Is it both legally and practically possitle

in the administration of your office to approve a
Section 236 project with units, say town house unit3s
rental units, located within other conventionally-flnancec
o···
::- ,.
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units?

-~---

---

----

...

_

A

No.

Q

Would you tell the court the basis on which

such 236 units could be located among other units
conventionally·tinanced in the project?
A
~n

it.

We'd have·to have a specifically-defined site

the mortgage parcel.
Q

Could you elaborate on that a little bit,

A

For example, this is the way I would envision

p~ease'

If we had a 300-unit garden apartment project, the

ordinance state~

15

percent, so we could have a 45-unit~

236-defined mortgage parcel within this project, and
then the builder would also pick up halt that 22 units
as additional density, so he would pick up -- at the

final analysis, we'd have a 322-unit project with 45
units, defined-separately mortgage parcel within the
site somewhere.
THE COURT:
dif~erent

Within the site but within a

building?

THE WITNESS:
mortgage parcel.

It would have to be a separate

I'm speaking about a garden project now.

It would probably still be several buildings.
THE COURT:

But they would have to be separata
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bu1ldingstrom the others under FHA financing?
THE WITNESS:

Well~

this is one of the things

we haven't had anyone -- we haven't had a builder come
to us to work this out.
I know the ordinance says that the buildings,
the exterior would have to be similar in appearance.

THE COURT:

Harmonize?
But it's evident to meet the

THE WITNESS:

criteria of the program, the units themselves would have
to be different.

They'd have to be smaller and not have

as much elaborate equipment.
However, as far as the recreational equipment
and the amenities, that could be shared and worked out
on an easement basis with

rest of the proJect.

t~e

BY MR ~ F-ERREN :

Mr. Wendt, has

Q

an~

developer. in Fairfax Count7

come into you to.ask any questions

about.~is

ordinance,

:·

and it so, could you describe to the court what his
problem was and what you did?

A

Mr. Morrill came 1n •
.MR. BETTIUSz
· THE COURT:

I will object to that

question~

I don't see how 1 t 's relevant.

We're getting down to minutiae.
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MR. FERREN:

,It seems to me one of the question

that keeps being raised by the plaintiffs in this case
is alleged unworkability, inability to solve problems
involving alleged split financing, partial mortgages .
and so forth.
We do have some evidence that the·county
through Mr. Morrill and individual developers working
with Mr. Wendt on specific problems

MR. HAZEL:

(Interposing)

Let the witness

answer the question.

MR. FERREN:

You objected to the question.

I'm trying to explain to the court.
H·R. HAZEL:

You say there are problems alleged

as though there were no basis.

Your witness just said

there was a proble';t of aplit mortgages.

Let him answer the question, Mr. Ferren.
MR. FERREN:
•

That's what I'm trying to get him

r•

to do.
MR. BETTIUS:

I think if the question is,

does the county and HUD now work these problems out,
we'll concede there is an attempt to do that, but it's
not necessary to say, "Did you bring a, builder

in?~- Did

you have conversation?"
100

All he has to do is recite problems.that are
. now taken care of by HUD.
THE COURT:

Can we again assume for the sake

of this case that the HUD officials will try to
with the builder in Fairfax County?

coop~rate

MR. HAZEL:

I will stipulate all the way from

President Nixon on down to Mr. Wendt, they're doing
dou~le

somersaults to make this thing work, and it

doesn't have any relevance to the legality of the
ordinance.
MR. FERREN:

I want to say that many objections

to the evidence we have tried to present have been on
the basis that somehow there is no experience under this
ordinance with HUD.

I'm merely purporting to get.Mr.

Hendt to discuss what experience his office has had
with reference to the red tape, with reference to
problems of a very specific nature that have come before
•

it.
THE COURT:

You're willing to stipulate that

the BUD office will do its best to work out problems
with builders and the countyo
·MR. FERREN:

I want to also intorm the court

that the problems we're talking about are the kind ot
ll.Ol

I
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problems that have been alleged as unworkable by the
plaintiffs, and it seems to me we ought to be able to
establish the kind of solutions that are being brought
out under this cutting of red tape.
I don't want to take the court's time, but
I

certainly think the plaintiffs can't have·it both

ways.
MR. HAZEL:

A couple conversations with Mr.

Wendt doesn't prove the workability of the ordinance,
if that's what you're after.

MR. FERREN:

Any evidence

prob~tive

ot that

seems to be -- •

MR. HAZEL:

(Interposing)

You haven•t put any

evidence on it.
THE COURT:

Objection sustained.

BY MR. FERREN:
Q

Would you comment on what is the basic minimum

unit siie tor a 235 or 236 project in square feet?
Take a three-bedroom town house on a slab, for exampleu

MR. BETTIUS:

I don't think M.r. Wendt has beer.

offered as an expert on the minimum property standard o~::
architeqt~ral

expert.

field of expertise.

I don't know if that 1 s Mr. Wendt's
It he says it is, I'll accept that •
.1:0.:.2

I

Ii
i

I

2~96' 1
THE WITNESS:

THE COURT:

Basically-- .

(Interposing)

Are you familiar

with the minimum standards under 235?
THE WITNESS:
stan~ards

Ne~.

The minimum property

are a published document and that's -- •

THE COURT:

(Interposing)

Are you familiar

with that?
THE WITNESS:
THE COURT:

Yes.
And you·•re familiar with that

document working in your office?
THE rl!TNESS:

Yes.

is more properly with another official

I think ·Mr.

Wendt knowswhat I'm getting at.

.

THE WITNESS:

I don't want to be declared ·an

expert on the sizes of all, because we have a great
variety of sizes in these projects.
THE COURT:

Take the example of three-bedroom

;

I

I

town houses, it you happen to know what the minimum

square tootage is tor a three-bedroom towri house.

i

i

It

--rl___

________.___y_o_u__d_o_n__•t__
, __
s_a_y__s_o_.____________________________________________
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THE WITUESS:

The minimum

~roperty

do not relate to total square footage.

standards

So they can meet

the minimum property standards' requirements and still
have quite a ranac in

ovc~all

size.

BY 1·tR. FERREN:

Under FHA minimum proparty ntandards or

Q

whatever standards are applied, 13 it required that a
dish"ftasher be included in units under r·. 236 pro.ject?

A

No.

Q

In it requirod that a

A

Yez -- in a certain size.

Q

Would you elaborate on

A

The _size ot the refrigerator and all

mech~n1cal

We won•t·allow that.

equip~ent

rcfrig~rator

~our

be included?

qualifications?
o~

the

relates to the size ot the unlt

itself.
TI~

COURTs

.

THE WITNESS:

THE COURT:

This 1s under 236.
Everything •

Under 235, is a refrigerator

required?
THE WITNESS:
THE COURT:

·THE lt1ITrmss:

this is a locality

Yes.
Under a to1·m house development?

I'd say in the wa·shington area

fact~r

as far as HUD is concerned
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·~

but in the Washington area every subdivision that is
done,

235 in the sale type, in the snle type in all of

the subdivisions have dishwashers or, rather, ranges
and refrigerators included in the equipment as part of
the sale price.

,
4

In the 236 rental projects, they must be
included.

The size of the refrigerator and range relates

l

to the number of bedrooms in the unlt.

MR. FERREN:

I have no further questions, Your

.,.
·I

-··

..

~
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