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SUPREME COURT of VIRGINIA 

AlFRED BROVJN, CLYDE B. RATLIFF, 
JOHN OOE and JANE OOE, along with 
other residents of College View 
Addition, Wardell, Virginia, 

against Record No. 801634 
Circuit Court No. C-i~-7864 

Tazewell County Water and Sewerage 
Authority, 

APPElLANTS APPENDIX E 1 

EXHIBITS FILED 

AT HEARING 

(Tazewell Subdivision Ordinance) 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. O. BOX I Z04 
117 W. MAIN STREET 

ABINGDON, VIRGINIA Z421 0 

Appellants, 

Appellee. 
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AN ORDlliANCE 10 ESTABLISH CERTAIN SUBDIVISION 
STl\NDI\liDS AND PROCEDURES FOR TAZEWEll_, COUNfY, 
VIRGINIA, OR SO MUCH THERF..OF AS COMES UNDER 
TI-lE JURISDICITON OF THE GOVERNJNG BODY OF 
TAZEWElL COUNI'Y, VIRGINIA, AS PROVIDED BY THE 
1950 CODE OF VIRGINIA, AS AMENDED 

Section 1: PURPOSE 

It is intended as a long range plan to quide and facilitate 
the orderly and beneficial growth of Tazewell County, and to prorrote 
the public health, safety, convenience, comfort, prosperity, and 
general welfare of the County. Subdivided land sooner or later 
bec~s a public responsibility :in that roads and streets nDJSt be 
ma:inta:ined and nunerous public services customarily to urban areas 
must be provided. This ordinance assists the camn.m.ity in rreeting 
these responsibilities. 

Section 2: TITIE 

This Ordinance is known and is to be cited as ''Sub-division 
Ordinance of Tazewell County, Virginia.'' 

Section 3: AUI'HORITY 

(a) This ordinance is adopted pursuant to the provisions 
and under the authority of Title 15.1, Chapter 11, Article 7, of the 
1950 Code of Virginia, as aJ:IBlded. 

(b) Platting reguired from and after the first day of 
adoption. Any owner or developer of any tract of land situate i.n 
'!'~ewell County, Virginia, or so much of it as cones under the 
jurisdiction of the Board of Supervisors of Tazewell County, shall 
cause a plat of such subdivision, with reference to known or 
permanent monuments, to be made and recorded in the office of the 
Clerk of the Circuit Court of Tazewell County, Virginia. No such 
plat of a subdivision shall be recorded unless and until it shall 
have been submitted approved, and certified by the Board of Super­
visors or its designated agent by appropriate ordinance in accordance 
with the regulations set.· forth in this ordinance. 

Section 4: DEFINITIONS 

(a) Subdivide: To separate any tract of land into five 
(5) or more lots or other divisions of land at one time or over an 
extended period of ti.Im, except, however, the separation of any 
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tract of land into lots or other divisions of land containine 
an area of five acres or more or the partition of any tract of 
land ordered by a Court of competent jurisdiction. 

(b) Subdivision: The land sub-eli vided as used in this 
text, the process of subdividing or re-subdiviiling. 

(c) Street: A strip of land subject to vehicular or 
pedistrian traffic, and providing direct or indirect means of access 
to property, including but not limited to road, land, drive, trail, 
avenue, boulevard, highway, or other thoroughfare. 

(d) Street Width: The standard distance between the lines 
which delineate the right of way of a street. 

(e) Local Street: A t=·ublic street designed to serve 
as access to abutting property and not intended to provide for 
through traffic. 

(f) Cul-de-sac: A street with only one outlet and 
having an appropriate tenninal for safe and convenient reversal 
of traffic. 

(g) Alley and Service Way: A nrlnor street designed to 
serve side or rear of project or Whose property frontage is on 
another street. 

Section 5: GENERAL REGUlATIONS 

(a) No lot shall be sold in any such subdivision before 
the plat shall have been recorded. 

(b) Draw and Certify: Every such plat shall be prepared 
by a licensed surveyor or engineer, who shall endorse upon each 
plat and certificate signed by him setting forth the source of the 
title of the land subdivided, and the place of record of the last 
instrt.liiElt :in the chain of title. When the plat is of land acquired 
from m:>re than one source of title, the outlines of the several 
tracts shall be indicated upon such plats, withln an inset block, 
or by means of a dotted boundary line upon the plat. 

(c) Owners Statement: Every such plat, or the deed of 
dedication to wh1ch plat is attached, shall contain in addition to 
the surveyor's or engineer's certificate a statement to the effect 
that "the above and foregoing subdivision of (here insert correct 
description of the land subdivided as appears in this plat is with 
the free consent and in accordance with the desire of the undersigned 
owners, proprietors, and trustees, if any, which shall be signed 
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by the owners, proprietors, and trustees, if any and shall be duly 
acknowledged before sane officer authorized to take AcknowledgenEnt 
of deeds, and when thus executed and approved as herein specified 
shall be filed and recorded in the office of the clerk of the 
appropriate court, and indexed under the nanes of the lanu ovJners 
signing such statement and tmder the name of the sub-division. 

(d) No One Exempt: No person shall sub-divide any 
tract of land that is located within Tazewell County as de fined 
in Article 7 of the Virginia Planning Act except in conf0rmity with 
the provisions of this ordinance. 

(e) This ordinance shall be effective in so much of the 
tmincorporated area of Tazewell County as is not subject to the 
regulations of and subject to the jurisdiction of any municipality 
in Tazewell Comty, pursuant to the provisions of Article 7, Chapter 
11, Title 15.1, Code of Virginia of 1950, as arrended. 

(f) Private Contracts: This ordinance bears no ~elation 
to an private covenant, easement, agreem:mt, or restriction, nor is 
the responsibility of enforcing such private easemmt, covenant, 
agreene1t, or restriction implied herein to any public official. 
When this ordinance calls for llDre restrictive standards than are 
required by private contract the provisions of this ordinance shall 
control. 

(g) Necessary Changes: No change, erasure, or reVl.s~on 
shall be made on any preliminary plat or final plat, nor any accompan}"ing ; 
sheets after approval of the agent has been endorsed in writing on ; 
the plat or sheets, unless authorization for such changes has been · 
granted in writing by the agent. 

(h) Streets and Alleys: All streets and alleys (service 
ways) shall be installed by the subdivider at his own proper cost~. 
All streets and alleys (servic.e wars) shall be designed and constructed 
in accordance with the minimum requirements and specifications and 
standards which have been established by the Virginia Departrrent of 
Highways or which may hereafter by established by the Virginia 
Department of Highways. 

(i) Minimum Widths: The minimum width of proposed 
streets, ID?.asured from lot to lotline shall be: Not less than fifty 
(50) feet wide. Alleys ·and service-ways, not less than 20 nor mre 
than 28 feet wide. 

(j) Cul-de-sacs: Generally, minor tenninal streets 
(cul-de-sacs) designed to have one end pennanently closed, shall be 
no mre than six hundred (600) feet to the beginning of the turn­
around. Each cul-de-sac nD.JSt be terminated by a turn-around of not 
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lcs~ thm1 one htmdrcd (100) feet in dianctcr. 

(k) Private Streets and Reserve Strips: There shall be 
no rore private streets platted in any subdivision. Every subdivided 
property shall be served from a publicly dedicated street. There 
shall be no more reserve strips controlling access to streets. 

( 1) MonUIIents: As required by this ordinance, all 
non\llTeilts must be installed by the subdivider and shall ~reet the 
minimum specifications. Upon completion of the subdivision streets, 
sewers, and other ilq>rovenents, the subdivider shall make certain 
that all roont.mmts required by the Board of Supervisors or its 
dcsienatcd agent are clearly visible for inspection and usc. Such 
nonl.JllCnts ~hall be inspected and approved by the Hoard of 
Supervisors or its designated agent before any ilq>rovements are 
accepted by the goveming body. 

(m) Tncation-Concrctc: Concrete nontmcnts four (l•) 
:inches :in cli.aneter or square, three (3) feet long, with a flat top, 
shall be set at all street intersections and all points where the 
street line intersects the exterior boundaries of the subdivision, 
~u1d at r.i.1~ht .:m~lc points, ;.tnu points of curve~ in c.:Jch street. 
The top of the IDJnumant shall have an appropriate mark to identify 
properly the location and shall be set flush with the f:inished 
gravel. 

(n) wcation-Iron Pipe: All other comers shall be marked 
with iron pipe not less than three-fourths (3/4) inch in dianeter 
and twenty-four (24) inches long and driven so as to be flush w:i th 
the finished grade. When rock is encountered, a hole shall be drilled 
one inch deep in the rock, into Which shall be ceaented a steel rod 
one-half (1/2) inch in cli.aneter, the top of Which shall be flush 
with the finished grade. 

(o) Lot Size: Residential lots served by neither public 
water or public sewer systems shall be seventy-five (75) feet or 
rore in width and ten thousand (10,000) square feet or rore in 
area. Greater lot areas nay be required where individual septic 
tank or industrial wells are used if health officials determine 
that there are factors of drainage, soil conditions or other conditions 
to cause health problems. The agent shall require that data from 
percolation tests be subpti.tted as a basis for passing upon sub­
divisions dependent upon septic tanks as a neans of sewage disposal. 

(p) Bond: Before any subdivision plat will be finally 
approved by the Board of Supervisors or its designated agent, w~e 
the subdivider shall, in lieu of construction, furnish a bond in 
an arrount determined by the Board or its designated agent to secure 
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the required improverrents in a workmanline manner, and in accordanct\ 
with soecifications and requirenents tmder this ordinance, which 
bond shall be payable to and held by the governing body of this 
County. 

(q) Plans and Specifications: Two (2) blue cmd black 
line prints of the plans and specifications for all required phy::;ical 
improvellelts to be installed, shall be prepared by an engineer and 
shall be sUbmitted to the Board of Supervisors or its designated 
agent for approval or disapprovalwi.thin forty-five (4S) days. If 
approved, one (1) copy, bearing certification of such approval, 
shall be returned to the subdivider. If disapproved all papers 
shall be returned to the subdivider, with the reason for disapproval 
in writing. In the event that no action is taken in forty-five (45) 
days such subdivision shall be deened approved. 

(r) Lots: In addition to the area and width rcquircn-cnl~ 
already spccified,lots shall be arranged ln order that the following 
considerations are satisfied. 

(s) ~hnpc: The lot arrang~nt, dC'sir.n, nnd shapt"' sh:1 1] 
bt• :;uch Lh.:tl ill! lots will provide :;atlsfuctory .:Jnu ueslrahlt• siLcs 
for buildings, and be properly related to topography, and conform 
to requirements of this ordinance. Lots shall not contain peculiarly 
shaped elongations solely to provide necessary square footage of 
area which would be unusually for nonnal purposes. 

(t) Location: Each lot shall abut on a street dedicated 
by the subdivision plat, or on an existing publicly dedicated 
street, or on a street which has becone public by right of use. If the 
existing streets are not fifty (SO) feet in width, the subdivider 
shall make provisions in the deeds to the lots for all buildings 
to be so constructed as to permit the widening by dedication of such 
roads or streets to a width of fifty (SO) feet. 

(u) Comer Lots: Comer lots shall have extra width 
sufficient for mamtenance of any required building lines on both 
streets as <.letermdned by the Board of Supervisors or its des~ted 
agent. 

(v) Side Lines: Side lines of lots shall be approximately 
at right angles, or radial to the street line. 

(a2) Remants: All rennants of lots below min:inu.Im size 
left over after subdividing of a tract nrust be added to adja~ent: lots, 
or otherwise disposed of rather than be allowed to remain as unuseable 
parcels. 

(b2) Bus:iness or Industrial: Lots :intended for business 
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or industrial use shall be designed specifically for such purposes 
with adequate space set aside for off-street parking and delivery 
services and facilities . 

Section 6: APPROVAL OF PL.l\TS 

(a) Approval Required Before Sale: ~ever any sub: 
division of land is proposedarid before any penm.t for the erect~on 
of ,a structure shall be granted, the subdivider or his agent shall 
apply in writing to the Board of Supervisors its designated agent 
for the approval of the subdivision plat and submit three (3) copies 
of the pre lim:i.nary plat including the street, and utili. ties layout. 
No lot shall be sold until a final plat the sub-division shall have 
been approved and recorded in the following manner; 

(b) Final Plat: The sUbdivision plats submitted for final 
approval by the govenung body and subsequent recording shall be 
clearly and legibly drawn in ink at a scale of one hundred (100) 
feet to the inch on sheets hav:ing a size of 17 3/4 x 21 inches. 
In addition to the requirements of the preliminary plat, the final 
plat shall include the following: 

1. A blank oblong space. 3" x 5" shall be reserved for the 
use of the approving authority. · 

2. Certificates signed by the surveyor or cnginet'r 
setting the source of title by the owners of the land subdivided 
and the place of 'I:ecord of the last instrunent in the chain of title. 

3. A stateiiBlt to the effect that the subdivision as it 
appears on this plat is with the free consent and :in accordance with 
the desire by the owners, proprietors, and trustees, if any, which 
shall be signed by the owners, proprietors, and trustees, if any, and 
shall be duly acknowledged before same officer authorized tc' ta~e 
acknowledgenents of deeds. 

4. When the subdivisicn consists of land acquired from 
tmre than one source of title, the outlines of the various tracts 
shall be indicated by dash-lines and identification of the respective 
tracts shall be placed on the plat. 

5. The ac~ate location and di.trensions by bearings and 
distance with all curve· data on all lots and street lines and center 
lines of strtp bomdaries of all proposed or existing easenents, parks, 
school sites, and other public areas, the nl.JlTber and area of all 
building sites, all existing public and private streets, their nanes, 
numbers, eu1d widths, existing utilities, and those to be provided 
as such as sanitary sewers, storm drains, water mains, manholes, 
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and underground conduits, including their size and type, water 
courses, and their ~s, nanes of owners and their property lines , 
both within the boundary of the subdivision and adjoining said 
boundaries . 

6. Distances and bearings llU.lSt balance and close with an 
access of not less than one in ten thousand . 

7. The data of all curves along the street frontage shall 
be shown in detail at the curve or in a curve data table contain:ing 
the following: Delta, radius, arc, tangent, and chord and chord 
bearings . 

(c) Conditions: The plat shall not be approved until the 
subdivider has complied with the general requirements and mininrum 
standards design in accordance with this ordinance, and has made 
satisfactory arrangements for perfonnance bond, cash or cash bond 
to cover the cost of necessary improvements, in lieu of construction, 
to the satisfaction of the Board of Supervisors or its designated 
agent. Approval of final plat shall be written on the face of the 
plat by the Board of Supervisors or its designated agents. The 
subdivider shall record plat within sixty (60) <.lays after final 
approval, otherwise, the Board of Supervisors or its designated 
agent shall mark plat (void) and rettml sane to the subdivider. 

Section 7: Advertising Standards 

A subdivider when advertising a subdivided tract of land 
for sale shall be specific as to the following item~: 

1. "Whether officially approved public water and seweage 
facilities are provided or not. 

The Clerk of the Circuit Cout of Tazewell County, V irginlu 
shall not record or file any such plat or any copy thereof required by 
this ordinance to be filed, unless and until approval shall have bt~e..rt 
obtained as required by the provisions of this ordinance. 

(a) Penalties: Any person violating the foregoing 
provisions of this section shall be subject to a fine of not nnre 
than one hundred dollars ($100) for each lot or parcel of land so 
subdivided or transferred. or sold and the description of such lot 
or parcel by metes and bounds to the inst:ruaent of transfer or other 
doCUillmt used in the process of selling or transferring shall not 
exempt the transaction f-rom such penalties or from the rerredies 
herein provided. 

(b) Validity: Should any article, section, sub-section, 
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or provision of this subdivision ordinance he dc,clnr(•d by n court· or 
con~x!tent jurlstllction to be invalid or tn."lconstitutional, such 
decision shall not effect the validity or constitutionality of the 
subdivision ordinance as a whole or any part thereof other than the 
part so declared to be invalid or unconstitutional. 

(c) l1ial: All ordinances or portions of ordinances 
in conflict with · s ordinance are hereby repealed to the extent 
of their conflict . 

This Ordinance was duly considered, following a public 

hearing held on the 4th day of November, 1970, at 2: 00 

P.M. After due and careful consideration this 

Ordinance was adopted by the Board of Supervisors of 
. 

Tazewell County, at an adj0tm1ed neeting held this 

27th day of January, 1971. 

The following vote is hereby recorded: 

Graham Hedrick 

Willard Hankins 

J. Powell Royall 

Aye 

Aye 

Nay 

This Ordinance shall becoma effective on or after the 

1st day of February, 1971, at 12:01 P.M. 

Is/ W. J. Hankins 
W. J. Hankins, County Administrator 

A COPY TESTE: APPELI.ANrS APPENDIX El, page 8 
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THIS DEED, made aDCl eDtered into thla the lOth day of 

July, 1973, by and betwoea BICVEaLY HOl\NE aacl EMMA K. HORNE, bia 

wUe, partlaa of the firat pan, aad JAMES A. HORNE and RUTH HORNE, 

lata wife, aa tenant• by tho eatll"ety with the rlaht of eurvivo~ ablp, partie.• 

ol the aecoacl p&l't; 

WITNCIII:TH: 

l'ecelpt ol whlcb l• hel'eby aclaaowl ... e4, the ••kl pal'dee of abe fll'at pal"t 

do hel"eby ....... aeU aad CODftJ• •.teet &o tile a-e•trlctlou llea-ebaaaea- ccm• 

talaed, WITH COVDIANTI OF aaDAL W AaaANTY 01' 'I'ITU. •to 

IAMD A. R)Jtla: aad RUTH HOUJI, Ide wUe, •• .._.. by dae eadl'ety 

with the r!pt ol ••I"YIYOI"eblp, panlee of tlae eo~coel pan, aU tba& cewtala 

twact ow·,.l'col till laft.l eltuate ud IJIDI _. ltelq Maw au. leCOIIdai'J ...... 

way f60J, aea11 W•••U. M•W.. .,..... Dl1trict, Tu .. .u Cou&J, Vbpata, 

..... aaftleula•l• ............ •• 1.n.-•• 
dO~~ ~.JH!J r~r.t f;.~l J BEGINNING at the northeaatern corner of a • 47 acrn tract i.l'l 

the line of Stuart M. Colo and OeraldlDe Cole; thence with the Cole line south 

50° east 745 feet to a stake; thence leavina the Cole line south 63° weat 38S 

feet to a stake; thence north Z9° woat 169. 75 feet. to a =a take; thence north·!)~ 0 

west 560. 75 feet to a atake; thence north SZ 0 401 we~at 76 feet to a a take. a 

corner to the aaid • 47 acre tract and with a line of the same north 60° east 

3\2 fe=t to the point of BEGINNING, containing S. 06 a<:rcs, more or leas, and 

aa the same ia shown on plat entitled "SCALE: 1" : ZOO' • 00" PROP LAYOUT 

NEAR WARDELL. VA HORNE ESTATE 7-9-73". whh:h said plat i8 to be 

recorded herewith. 

S. STROTHER SMITH, Ill 
ATTORN£VAT&.AW APPELLANTS APPENDIX E2 
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ADINGDON, VIRGINIA 24210 



2 

J 

. 
J 

G 

? 

JO 

11 

13 

15 

lG 

17 

Hl 

19 

2.0 

21 

23 

25 

FOR THE AFORESAID CONSIDERATION there la also aranted 

to tho partie a o! tho aocond part, tht2ir heir a and aaalgna, along with other•, 

a 40 !t. eaaement or riaht-of-way and a 20ft. eaaement or right-of-wAy aa 

ahown on the aforoaaid plat leaclin1 from J1iahway 1603 to the property herein 

convoyed • 

EXCEPTING AND RESER VlNG unto the srantora herein, their 

auccoaaora in title, and tho preaoat or any futuro owner or OWDera o£ any 

lota lD thia or tho acljoiDlDS aubcllvlalon, tho rlaht and oaaemont to conatruct, 

baat&U, operate &Del malDtaia water pipe llDea, aowor linea, telephone linea 

aad electric power Unoa in, on, over and ac&"oae the land hereinabove con· 

voyecl, toaothor wlth all aoceaaary ripta of mar••• and •1r•••· 

IT IS EXPRUSLY STIPULATED, UNDERSTOOD AND AGREED 

by aad betwoea tile p&l"tloa llereto that tlae pnpel'tJ lleroby coaveye4 aball be 

uaecl aoJ.ly for roaldolltt&l pupoaea, aad aball DOt be uaocl for aay abop, atore, 

factory or other bualuaa eaabllaluaeat or for aay commea"clal eDtorpl'lae, 

whataoever, Ol' for aay church, laoapltal, aaylum or blatltutloD.; that ao realdeace 

abaU be llull& upoa aay of p:a-opel'ty coat:1a1 Ieee daaa tlS, 000. 001 bat tide .... 

atricdoa allall DOt apply to out'bQUdm.a, 1•.na••• ael'v&Dt iaota••• &Dd; t1a.e Ilk(•• 

..... la cGDDectloa wltb aald l'ealdeace; tlaa& • tl'allel', mobUe laoaae, baaeaeat, 

pl"al• Ol" other out'-lWbai• ewect .. oa tbe popeny elan a& aar U.. be •••• . 
ae a naW.Dco, teaapol'awy ow pe-··e•, ... eMU uay •~• of a .._, • ...., 

claaractew 1ae ••ed •• a weald•-· •• aWl-~ ban or aback be ewectld .._.._ 

...a aow aball.., .... .._~ 01' o.tWWap _..., _.. ..... el'ecW ....... JO ft. 

I~Nm ur pnpeny liMa .......... ...._ W•• ud aul-• ......_ cow ·• u4 

..... to Ianda, •••• ... _. .._.,.._.. ..... ,,,..,.. ,._.., IMII way 

wldcla ..,..w .. --···~ ..... ~ ....... *'•••.,. to dlel&' ..... c., ... 
..... ~~ ~!•.,a,. .. ..-.e•li•~~·~:~ _..... ,_.._ ~ •• r ·•• 

.~· • • -~. ,, .• . . ti 

I 

~---------------------------------------------------------------------------~ 
S. STROTHER SMITH, Ill 

ATTORNEY AT LAW 
P. 0. OOX 1204 

117 W. MAIN STREET 
AUINGDON, VIRGINIA 24210 APPEI..lANTS APPENDIX E2, page2 
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running with the land, and shall be binding forever l.pon the grantee a herein 

and their successors in title, and, in the event of a violation or attempted 

violation thereof, the parties of the firat part, their assigns and successors 

in title, or the owners of any lot or lots contained in this or the adjoining 

subdivision, may resort to a Court of Law or Equity to enforce aame or 

abate any violation thereof; AND BEING a portion of the real estate conveyed 

to the srantora herein by Ma&o and Na1111ie Horne, by deed dated tho 23rd 

day of May, 1973, which aaid dood ia of record in t.he Clerk'• Office of the 

Circuit Court of Tasewell County, Virainia, and aa the aame ia ahown by 

plat entitled: "PROP. LAYOUT NEAR WARDELL, VA. HORNE ESTATE, 

6-lZ-73 11
• 

It ia exproaaly atipulated that it ia tho oxproaa iDtontton of 

the partie• hereto, that thia coavoyaaco ia maclo to Jamea A. Horne and · 

Ruth Hoi'Do, hia wife, aa teD&ata by the entirety with tho rlaht of aurvlvorablp, 

that ia, that tho part of tho ono firat clyt.Da ah~=!~ th=n bolona to tho other, in 

accorcl&Dce with the proviaiona of Section 55-Zl, Coclo of Vlralnla, 1950. 

WITNESS tho followlna alautul'oa and aoala: 

.,4!..__+ .. ~~---;&~~ .... -------(SEAL) 
Bov:;wr.tono 

_.£~ua..miiiJ~1~.::"~~;.:.::~~.-.gm.~M-=-.. ·~c ... , ___ (IEAL) 
Emma K. Home ' 

Appellants Appendix E2, page 3 

!:». ~·ra~o·rH&::F( SM&IH, u a 
ATTORNI!V AT LAW 

P. 0. UOX 1 %04 
II~ W. MAIN STR&:a.i:T 

AUINGOON, VIRGINJA 24% I 0 
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SUPREME COURT of VTRGINIA 

ALFRED BROVJN, CLYDE B. RATLIFF, 
JOliN OOE and JANE OOE, along with 
other residents of College View 
Addition, Wardell, Virginia, 

agamst Record No. 801634 
Circuit Court No. C-40-7864 

Tazewell County Water and Sewerage 
Authority, 

APPELlANTS APPENDIX E3 

EXHIBITS FilED 

/\1' HEAlUNG 

Relevant Deeds 

HOHNE TO HOH1UN 

~. ~·ra~o·rH~R sMa·n-&, &u 
ATTORNI!Y AT I.AW 

P. O. OOX 1204 
111 W. MAIN STR~t:i 
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Appellants, 

Appellee. 
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TillS UEEU, made and entered into this the 11th day of April, 1974, 

by and between BEVERLY BOHNE and EMMA K. HORN I~, bitt wife, parties of the 

first part, and D~ VlD SAMUEL HORTON and BRENDA ELLEN HORTON. his wife, as 

tenants by the entirety with the right of survivorship, parties of the second part: 

W I T N E S S E T U: 

THAT FOR und in consideration of the sum of TEN DOLLARS ($10. 00) • 

Ct.& db in hand paid. and other good and valuable consideration, the receipt of which 

is hereby acknowledged, the ttuid parties of the first part do hereby grunt, Hell and 

convey. subject to the exceptions and reservations hereinafter contained, WITH 

COVENANTS OF GENERAL WARRANTY OF TITLE. ur.·o DAVID SAMUEL HORTON and 

llRJ::NDA J::LLJ::N UOit.TON. but wife. aut tenanh• oy the entirety wlth tbe raght. of 

aurvi vorship. parties of the second part. all that certain tract or parcel of land 

situate and lying near State Secondary Highway 11603, near Wardell. Maiden Springe 

District. Tazewell County. Virginia. and more particularly described as follows: 

BEGINNING at a stake situate on the Western aide of a 40 foot street. 

beiDa an Eastern cornttr or Tract No. 8 as shown on the hereinafter described plat. 

which is attached hereto and to be recorded herewith; U}ence N . 77° W. 130 feet 

to a stake; thence S. 87° 30' W. 150 feet to a stake; thence N. 85° W. 87 feet to a 

stake; thence due West 205 feet to a a cake; thence N. 82° W. 51' to a a take: thence 

N. 85° W. 70 feet to a stake; thence N. 12° 30' E. 75 feet to a stake. a corner to 

Tract No. 1. as shown on the hereinabove referred to plat; thence with a line of 

Tract No. 1. N. 83° E. 385 feet to a stake in the division line of a 40.84 acre tract; 

thence S . 50° E. 490 feet to a stake in the Western aide of a 40 foot street: thence 

S. 54° 15' W. 50 feet to the point of BEGINNING r 'ocmtalnina 3. 42 acrea. more or 

leas. and beinl shown and desipated as Tract No. 8. as shown on that certain 

~. ~-ra~o·rHJ::F( SMrrH. "' 
ATTORNC:V A,. LAW APPELLANTS APPENDIX E3 

P. 0. OOX 1204 
I I 7 W. MAIN STfU~CT page 1 

AUINCDON, VIRGINIA 24~ I 0 



plat entitl~d: "SCALI.-~: 1" , 200'-00" PROP LAYOU'f NJ.o:AR WARDELL, VA. UORNE 

ESTATE", whkh plat is attached hereto and to be recorded herewith; AND BEING 

a portion of the real estate conveyed to the- srantora herein by Maze and Nannie 

., Home-. by deed dated the 23rd day of May. 1973, and recorded in the Clerk'• Otrlce 
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ot the Circuit Court of Tazewell County .. Virpnia, reference to which ia here made. 

The parties of the eecond part, their heir•, euccoaeora and aaaip•, 

covenant and ap-ee by the acceptance ud recordation of thia deed. to -ume and 

accept the reaponeibUity for tbe co.t of the lnatallaUon or maioteuaace of any dra1D8 

or clrlvewaya which may be neceaaary for the uae and coDv.Uace of the boreln-

above conveyed parcel of land, and for clralaap ofwaten aloa8 and aJobdn8 the 

40 foot rilbt-of-way aa ahown Oil the alol'eHI.d plat. 

FOR THE APOBBSAID CONSIDBRATION, tben 18 U.O 8ftDted to tbe 

partl• of the NCODd part, their beln and ••t,.,.. aloDI wttb Gdaen, a tO ft. 

aforuald plat leadlDI ll'oallll@wa7 1803 to the p~rty benrlD GOD~. - - --- - - --· .- ... ..,............,.. ... 

BOOk :)!)2 P~r.r 1.72 EXCEPTING AND RE:)ERVINti unto the grantor~:~ herein. their ttuccesaors 

in title, and the present or any future owner or owners of any lots in this or the 

adjoining oul>divioion. the riHht nnd outtt~mt.•nt lu comtlruct. mHtuU, opea·utc uud 

maintain water pipe lines, sewer lines, telephone lines and electric power lines 

in, on, over and across the land hereinabove conveyed, together with all necessary 

rights of ingress and egress . 

It is expressly stipulated that it is the express intention of the parties 

hereto, that this conveyance is made to David Samuel Horton and Brenda Ellen 

Horton, his wife, as tenants by the enhrety with ti.le right of survivorship. that 
... 

is, that the part of the one first dying should then belong to the other. in ac-

cordance with the provisions of Section 55-21, Code of Virginia. 1950. 

S. STROTHA::R SMJTH. IU 
ATTORNirV AT LAW 

?. o. oox 1204 
J I '1 W. MAIN ~~R~~T 

AUINGOON. VIRGINIA 242. I 0 

APPEil..ANI'S APPENDIX E3 
Page 2 
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WITNESS the following signatures and seals: 

STATE OF VIRGINIA 
COUNTY OF TAZE 

I, ·, a Notary Public ln and for 
the County aforea , do hereby certify that Beverly Home and Emma K. Home, 
hia wife, whose names are aiped to the foreaoinl and htreto annexed deed. 
bearinl date the 11th day of April, 1874, have acknowledsed the same before 
me in my County aforesaid. 'l 

•• •• .. • ht . 

~/ / 
Given under my hand this (()~;{ day of _.......,.,,_,.--. ..... ~· 197t. 

APPELLANTS APPENDIX E3,. page 3 

~. ~·ra~o·rH~R SM,.,.H, au 
ATTORHUV AT LAW 
~. 0. UOX I Z04 

117 W. MAIN ~Tr~&;L:T 
AUING>OON. VIRGINIA Z4Z a 0 
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SUPilliME OOURT of VIRCllilA 

ALFhEO BROWN, CLYDE B. RATLIFF 
JOl-IN DOE and JANE DOE, along with 
other residents of College View 
Addition, Wardell, Virginia, 

against Record No. 801634 
Circuit Court No. C-40-7864 

Tazewell Cotu1ty Water and Sewerage 
Authority, 

APPELLANIS APPENDIX E4 

EXHIBITS FILED 

AT HEARlNG 

Relevant Deeds 

HORNE TO ABSHER 

~. ~·rROTHI:':R SMITH, Ul 
A'rTORH£V AT LAW 

~- o. uox 1204 
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Appellants, 

Appellee. 
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THIS Dt:l:o. made and ontcrou into thl:.; tho 14th d3y of rebruary I 

1974, by and between BEVERLY HORNE and EMMA K. HORNE, his wife, parties 

of the first part, and TROY WILUAM ABSHER 1 JR. and GLENDA KAY ABSHER, his 

wife, as tenants by the entirety with the rtght of survivorship, parties of the 

second part; 

WITNESSETH: 

THAT l'OR and in considcrc.~Uon of ttw sum of Tl:N DOLLARS ($10. 00), 

cash in hand paid. and other good and valuable consideration, the receipt of which 

is hereby acknowledged, the sa1d parties of the first part do hereby grant, sell and 

convey, subject to the exceptions and reservations hereinafter contained, WITH 

COVENANTS Of Gf.:NERAL WARRANTY Of TITLE, unto TROY WILLIAM ABSHER, JR. 

and GLENDA KAY ABSHER, his wlfe, as tendnts by the entirety with the right of 

survivor:;lup, parties of the second part, all that cenatn tract or pdfcel of land 

situate and lying near State Secondary Highway #603, near Wardell, Maiden Springs 

District, Tazewell County, Virginia, and more particularly described us follows: 

BEGINNING at a stake on the North side of a 40 foot right-of-way, 

being the southernmost comer of a 4.5 acre tract as shown on the plclt hereinafter deslg-

natod; thonce w1th the northern side of said 40 foot rtght-of-way. S. 2 7° E. 105 feet 

to a stake; thence S. 53° 35' E. 112 feet to a stake; thence S. 71° 15' E. 463.53 feet 

to a stake; thence N. 82" 25' E. 95 feet to a stak.~; thcnco leaving said 40 foot right-

of-way N. 3" 30' W. 503.87 feet to a stake in the division line of Tract No. 2: thence 

s. 80° w. 258.26 feet to a stake; thence N. 50° w. 253.36 feet to a stake in the 

division line of the 4.5 acre tract; thence with .;aid division Une S. 2f• 0 10; W. 155 

feet to a stake; thence s. 16° 45' W. 142 feet to the point af 1\EGINNING, c.oJ.!taining 

5.01 acres. more or less, and beb'lQ shown and designated as Tract No. 3, as shown 

~. s·rROTHER SMITH, '" APPEI.LANI'S APPENDIX E4 
ATTORHev AT LAw Page 1 

... o. oox 1204 
117 W. MAIN S"rR~~T 

AUINGOON, VIRGINIA 24~ 10 



on that certclin plat entitled: "SCALE: 1".:. 200'-00" PROP LAYOUT NEAR WARDELL, 

VA. HORNE ESTATE" • which plat is attached hereto and to be recorded herewith; 

AND BEING a portion of the real estate conveyed to the grantors herein by Maze 

.. and Nannie Horne, by deed dated the 23rd day of May • 1973 • and recorded in the 

·. Clerk's Office of the Circuit Court of Tazewell County. Viroinla, refert!nce to 

which is here made. 

The parties of the second pert• their heirs • successors and asslons • 

covenant and aoree by the acceptonce and recordation of this deed. to assume and 

? accept the responsibility for the coat of the inatallauon or maintenance of any drains 

i(J 
or driveways which moy bo necessary for the use ond convenience of the herein-

i 1 
above conveyed parcel of land. and for dratnave· of waters along and adjoini.Dg tbe 

40 foot rioht-of-way as shown on the aforee~td plat. 

13 
FOR THE AFORESAID CONSIDERATION • there ia alao grantt[Kl to the 

parties ol the second part• their helra and aaalvna. along with others. a 40 ft. 

easement OJ" r.tgbt-of-way and a 20ft. eaaement 01" dgbt-of-way as ahown on the 
15 

aforesaid plat leadln9 from Highway t603 to tho property herein conveyed. 

17 

!'!)C., :)!J.l f'!"' 'J t'L. EXCEP'l'ING AND RESERVING unto the grantors herein, thetr ~ucccssors 
lv 

1n title. and the present or any future owner or owners of any lots in this or the 
19 

adjoining subdivision. the right and easement to construct, install, operate and 
20 

maintain water pipe lines. sewer lines, telephone lines and electric power lines 

in, on. over and across the land hereinabove conveyed. together with all necessary 

rights of ingress and egress. 

It is expressly stipulated that it ts the express intention of the 

parties hereto. that this conveyance is made to Troy William Absher • Jr. and 

l.S Glenda Kay Absher. his wife, as tenants by the entirety with the right of survivor-

~. ~·r~o·rHJ.::R SMIIH, &U 
ATTORNCY AT LAW APPELLANI'S APPENDIX E4 

~. O. OOX 1Z04 p 
I 17 W. MA&N ~TfU~L:i age 2 

AUINGOON. VIRGINIA Z4Z 10 
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ship, that is, that the part of the one first dying should then belong to the other, 

ln accordance with the provisions of Socuon 55-21, Codo of Virglnla, 1950, 

WITNESS the following signatures and seals. 

Emma K. Horne 

STATE OF VIRGINIA 
COUNTY OF TAZ~~o-wlt: ," 

1, ~/. / Lu ~ {. . , a Notary PUblic 
1n and for the County aforesaid, do hereby certify that Beverly Horne and Emma K. 
Horne, his wife, whose names are signed to the foregoing and hereto annexed deed, 
bearing date the 14th day of February, 1974, have acknowledged the same before 
me ln my County afore sold. 

Given under my band tbls~ay of ·~/~/~ '{]_ , 1974, 

My commission I!Xplrcs the;z{"Tfday ·oL:?= O:H== .. 192?-" 

~~:<,,,., L -%.d..< 
Notary Public 

·:_~../..?~ ·.·· 7Y' 
' · ' •, til • ''ln• · •I . . ·, •. • 1 ':• 

A COPY. TEsiE·;·:,~.,·:r.~z;-.~.""·,~::c·~; ~;;;;; ,,. '"'·;?'"' '" '"' 
R:'tEA F. KOORE, JR. , CT,Etu: OF THE ~ ~ ~ 
CIRCUI'r COURT OF 1'AZE~'· COUNTY • , 1 ~ Cle•l 

BY:-.t}t;~._f( . ;_:i:~./&.~ 
D.i!;l '.)'. I '.- ~ .. ~~ 

AI'PELI.ANI'S APPENDIX E4, page 3 

::.;. !;.)·n~o·rHt::R SMrrH. "' 
ATTORN~V AT LAW 
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SUPREME COURI' of VIRGINIA 

Al.JilliiD BROWN, CLYDE B. HATLIFF, 
JOl-IN OOE Ed JANE OOE, along with 
other residents of College View 
Aciditio11, Wardell, Virginia, 

against Record No. 8016Jl~ 
Circuit Court No. C-40-7864 

Tazewell County Water and Sewerage 
Authority, 
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Relevant Deeds 

HORNE TO BURKE 
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TillS DEED. made and entered into this tho 2~th day of May. 187~. 

by and between BEVERLY HORNE and EMMA K. HORNE. hia wife. partioa of the 

first part. and CLYDE BENNY RATLIFF and EARL DONALD BURKE. aa joint tenant& 

with the riaht of aurvivorabip. partie• of the HCODd part; 

W I T N E S S E T H: 

THAT FOR and in conaidoration of the aum of TEN DOLLARS ($10.00) • 

cub in hand paid. and otber aJood and valuable CODalderation. the receipt of which 

ia bereby aclmowled8od• the aaid partlu of the flnt part do hereby p-ant. Mll and 

convey. WITH COVENANTS OF GENERAL WARRANTY OF TITLE. unto CLYDE BENNY 

BATLIPP ad EARL DONALD BtJBKB. aa joillt taaat. witb the riabt of aurvlvorahlp. 

partlN of tbe NCODd part. all that certain tract or parcel of land. aituate aod lyina 

aear State Secoade.r.v ~hwc7 taOS. Dear WardeD, Ualcle.D SpriDp m.trict. 

TaseweU County. VlrliDia. ad mon particularly c:leacribed aa followa: 

BeGINNING at a at.ke altuate oa the DOI1h aide of a 40 loot atnet. beiDa 

the IMNtbeaet comer of Tract No. 3. aa ehown em the benlaafter referred to plat; 

tbeoce witb aaid atreet N. 82° 211 E. 81 feet to a atake; tbnoe N. 18° 21' B. 131.U 

feet to a a take; thence N. 18° II' B. 18 . 'I feet to a ataka; tbace N. H 0 11' E. 122 .I 

teet to a atake; theoce N. at• 11' B. 318.8 feet to a atake; tbeDce N. 77• W. II tlet 

to a atalut; tbence N. 87° SO' W. 111 r..t to a ataU; tbeaoe N. 81° W. If feet to a 

atake; tbaDoe..;due weat 201 t.et to a ataU; tUaoe 8. Tl0 W. 120 !let to a..._; tbeDoe 

S. azo W. 123 feet to a atake; tbelace 8. lt0 so• ·w. 111 filet to a atab; tbeDoe 8. 10° 

~. H ~ to a atM.e; tbeoce 8. 1° SO' B. •sa. 87 llet to tbe polat ol BBGIIOIIIIG • OOD­

talDiDI 8. 71 acn8, 1D0N « Jua, aDCI IMliDI Tnote Boa. t 81Ull u UowD OD tbat 

oerta1D plat •UOid: "8CALB: 1" • 200 • .._" PROP LAYOUT .. , WABI'W'·• VA. 

~. s·rROTHJ::R SMITH, &II 
ATTORNEY AT &.AW 

P. 0. OOX I Z04 
111 W. MAIN ~YFU:CI 

AUINCOON, VIRGINIA ~4Z 10 
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BOOK :)!.)3 PAG£ 27 4 
wife to David Samuel Horton and wife, dated Aprilll. 1974. which deed conveyed 

Tract No. 6. aa ahown thereon. and of record in the Clerk's Offtce of the C'.n-u.lt 

Court of Tazewell County. Virainia, reference to which ia here made. 

The parties of the second part, their heirs. successors and aaaiiJDS • 

covenant and aaree by the acceptance and recordation of this deed. to assume and 

accept the responalbWty for the coat of the installation or mai.ntenance of any drains 

or driveways which may be neceaeary for the uae and convenience of the herein-

above conveyed parcel of land. and for dralnap of water• alona and adjolniDIJ the 

40 foot riaht-of-way aa shown on the aforesaid plat. 

FOR THE AFORESAID CONSIDERATION. there la alao granted to tho 

parties of the second part. their heire and uaipa, alona with othere. a 40ft. 

eaeement or riaht-of-way aa shown on the aforeaaid plat leadinl from Riabway te03 

to the property herein conveyed. 

EXCEPTING AND RESERVING Wlto the 1rantora herein. their auccea80re 

in title. and the preaent or any future owner or owner• of any lota in thia or the 

adJoiniDiaubclivt.lon, the rlaht ud euement to couatruct. inatall, operate ad 

maintain water pipe linea. eewor linea. telephone linea and electric power lin• 

in, OD, over and acrou the land berei.Dabove conveyed, topther with all neceaau'7 

It la eapnaaly atipulated that 1t Ia the upreM iDteDUOD of tbe partlea 

bento. that tbla CODft7ance Ia made to Clyde .Besmy Batllff aDd Earl DoDald Burke 

u jolDt teData wttb the zilht olaUI"Vivorahlp, tbat Ia, that tbe pan of the oae flnt 

dJina abou1d tb011 beJoDa to the other. m accordaDce wttb the provlalcaa ot SecttoG 

11-21, Code oiVlrarlala. 1110. 

~. s·tROTHEF( SMJIH, Ill 
A'r'TORNCVATLAW 

P. 0. OOX 1204 
J J 7 W. MA&N S"I"R~~T 

AUaNc:;ooN. V&RG&N&A 242aoAPPELI.ANI'S APPENDIX E5 Page 
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STATe Of' VIB.GINJA 
COUNTY OP TAZBWBLL. To-wlt: 

Appellants Appendix E5, page 3 
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SUPREME OOURT of VIRGINIA 

ALFRED BROWN, CLYDE B. RATLIFF, 
JOHN OOE and JANE OOE, along with 
other residents of College View 
Addition, Wardell, Virginia, 

against Record No. 801634 
Circuit Court No. C-40-7864 

Tazewell County Water and Sewerage 
Authority, 

APPELLANfS APPENDIX E6 
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AT HEARING 
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HORNE TO RATLll"Y 

~. !:i•tf<O.rHJ::R SMJIH, U I 
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by and bt>t\\t!t•n UEVEH.L\' IIOit:~E and E~l:\IA lJUH~L:.:, tu,. wlft•, partlt!t4 ,,f tlu- firtil 

part, and CL\'PE IS. HATLJFF and ~YlVIt\ HATLlfF, hut w1fe, as te.•nantti lJy the 

«'nUn•t)· with the raght of survivoreshap, parU<-tS of the tt~c:ond part; 

W I T N t: S S t:: T II 

THAT FUtt und in t'O&UtuJcrauon of the sum of TJ::~ OOLLAI<S ($10 .00) , 

c·aoh an hand paad. and other good and v.tluable considerauon, the receipt of 

and ronvt•y. WITII <'0\'1-::">.:,\~TS OF (;t:Nt-:RAl. WARRANTY OF TIT!.J::, unto CLYOE 

IJ. HATJ.IH" and S\"1.\'IA ltATLIFF, has wife•, Btl tenanlti by the enurt.-ty wlth the 

r1ght of sun·1vorship, pnrues uf the st>cond part, all of that certam tract or parcel 

of land suuate, ly1ng and bemg on State Secondary Highway No. 603, near Wardell, 

and known aa 1'rat..•t No. 2. conta&nlnl 10.0 acrea~, more or le9s, aa a~hown on Ulat 

certain plat entitled: "SCALJ:: 1'':. 200'-00'' PROP LAYOlJT NEAR WARDELL, VA. 

IIOHNt; t;STATt::". wh1ch J.JlMt wua. re .. "'rded wuh that ceruun deed Crom Beverly 

Horne and wile to Troy William ALsher, Jr. and 'A'ife, "'h1ch deed is ol record in 

th~ l'lerk'a. OfDce of the <.:arcuu t.'ourt of 'l'az.eweU l'ounty. V&raama. 1n Ueod Uuok 

;;91. page 371, reference to which ie here made, and which Plat ia or record in 

t!le aforeauud Clerk's Office in Plat Book 8, paae 89, reference to which Ia her~ 
! 

nuu.ie; A:">.:U UflNt~ a portion of the real etUate conveyed to the arantora herein by 

1\lu:tc and t\annae Horne, by deed dated the 23rd day of May, 1973, and recorded 

in the aloreaaid Clerk's Offlce in Deed Book 384, puge 11. reference to which~ 

here made. 

The parties of the aecond pan, their boin, euccouon and aeeip•. 

covenant and aaree by tbe acceptan~ and recordation of &hie deed. to uaum~ and 
... ~--~-

.. I;·: ~!.,· ''"·'i'"'· .. ln;;tv :'• r llat• .·u ... t '" tb.· llh•loali.tU••I· ,,,. ll:otUllo•Jootllt"t' ,,, ·····' dJ'iUII:O 

S. s·rROTHER SMITH, Ul 
ATTORN~V AT LAW 

P. O. DOX 1204 
11 "I w. MA&N STR££T ~ APPENDIX E6 page l 

AOINCOON, VIRGINIA 24210 



I. 

., 

·; 

? 

1{) 

' 1 • 

13 

15 

lG 

17 

19 

20 

2.: 

2S 

~··ll'l:t•S uf lin· Sr•( l•llcl part. th.•&a hc·tn .. olllll ar>:.t.:rari. '"''to: "I"' .,,,.., ...... I·• II 

Ill, •Ill, rl\'1'1' ;uuJ ilc•r'Crs~ lflf• li&JicJ h•·rc•ll\<&hll\1' C'llll\'1':'-•·tl, loo._:o·llit'l '\lib .a:llll't'''I'Oroirl'\. 

ht>reto, that thl::J ronvcyant•t• H· mad•· to C'lyu~ U. Hbthff .tnd Syh ,,, Ha,hff, tuto 

part of the: one f1rr.;t dymg I:Jhuuld ~h(•n belong to the othl'J·, iu acrordanc(! \nth tht• 

\\'IT:\LSS tht' folluwa1" blgnaturc•ti and M!ah•. 

J .... _.~ .. ~;_;· ~'1 ..... ~~_...1~'-V {$i;;;._'l._"'-1.._"-____ <SEAL) 
Uevc•rly)i'Orr~e.· 

--~"'~"""...,.~,.~4~~.&.-"""~;.a··U£.t--=~J..,.L.~· _,_ ___ (Sl::AL) 
l~mma Horne 

~ 1',\Tt: ( >F V 1HC il~ It\ 
COlJ;'IITY (>J-' ,·,\l.E\\'1·.1.1., To w•t: 

01 Aulo{Uttl, 

- "'"'-tJ.. !'he forc•going mutrument was acknowledgt>d before- me th1~ day 
llHti ltv lh•Vt•JI\.' llunac uuu Enunu Horne, hlb w l{t• •• 

• J J ' ·" . (. /// (/_. . . ,.,,. 
_,,&L.C;.' .....,' ~., .... LM/_.l......,( __ .wt:.;;..~~-'..&..' ..,.l_L_ /\1 / 4 L (.. 

i Notary Puhlh: 

CIRC·_! I 

BY 

~. ~·rROTHER SMITH, U& 
ATTOitHCY AT I.AW 

P. O. DOX I Z04 
111 W. MAIN STfU~~~ 

AUINGDON, VIRGINIA 24210 APPEI.J.ANI'S APPENDIX E6 page 2 



1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1J 

14 

15 

16 

17 

18 

19 

20 

11 

12 

n 
14 

15 

SUPREME COURT of VIRGINIA 

ALFRED BROWN, CLYDE B. RA'ILIFF, 
JOHN OOE and JANE OOE, along with 
other residents of College View 
Addition, Wardell, Virginia, 

against Record No. 801634 
Circuit Court No. C-40-7864 

Tazewell County Water and Sewerage 
Authority, 

APPELLANI'S APPENDIX E7 

EXHIBITS FilED 

AT HEARING 

Relevant Deeds 

HORNE TO RICHARDSON 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. 0. BOX 1204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 24210 

Appellants, 

Appellee. 



2 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

11 

n 
14 

as 

------ --··-· ---------- ~-- .,. . 

TillS DEED, made and entered into this tho 5th doy o! June. 1974. by 

and between BEVERLY HORNE and EMMA K. HORNE, his wife, parties of the first 

part, and DOWELL RICHARDSON, party or the second part; 

W I T N E S S E T H: 

THAT FOR and in consideration of the sum of TEN DOLLARS ($10.00). 

cash in hand paid 1 and other good and valuable C00Sidcration 1 the receipt 0! WhiCh 

is hereby acknowledged, the said parties of the first port do hereby grant, sell and 

cor1v.!y, WITH COVENANTS OF GENERAL WARRANTY OF TITLE, unto DOWELL 

IdCHARDSON, party of the second part, all of their undivided interest in and to all 

that certain tract or parcel of land, situate, lyins and being near State Secondary 

Highway No. 603, near Wardell, Maiden SpriniJ District, Tazewell County, Virginia, 

and designated as Tract 1, 5.03 acres, on that certain plat entitled: "'SCA[.E 1" = 
200'-00" PROP. LAYOUT NEAR WARDELL, VA. IJORNE ESTATE 1\)-5-74". which 

said plat is recorded with .that certain deed from Severly Horne and Emma K. Home. 

his wife, to Dowell Richardson, dated October 6, 1973, and recorded in the Clerk'o 

Oflice ot the Circuit Court ot Tazewell County, Virginia, reference to which io here 

made. said Tract 1 beiDa more particularly described u follows: 

BEGINNING at the oouthweet comer ot said ~ract 1, on the south aide of 

a 40ft. street: thence with said street north 88° 25' east 131.5 feet to a Gt4ke; thence 

north 68° 56' eaot 98.7 teet to a stake: thence north 58° 15' eaat 522.5 feet to a stAke; 

thence DOrtb 54° 1&' east 318.8 teet to a stake; thence north 54° 151 east 130 teet to 

a atake in the divlaioD Une o~ a 40.64 acre tract: thence leaving aoid 40ft. atroet 

south 50° east 395 feet to a stake in a divisioD Une: thence south 89° 45' west 1,081. 7 

feet to a att.ake: thence ooutb 82° 26' weet 275 feet !-0 the point of BEGINNING;. AND 

BEING a portion of the real estate COZlveyed to the grantors herein by Maze and 
. . 

N&DD!e Borne, by deed dated the 23rd day of May • 1973, which sald deed is of 

s. STROTHER SMITH, Ill APP'C'TT Al\n'S APPENDIX E7 page 1 
ATTORNEY AT LAW ~· 

P. 0. BOX I 204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 24210 
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record in the Clerk' a Oftice of tbe C1rcult Court of Tazewell County. Virginia. 

reference to which Is here made. 

The party of the eeccmd part. his heira. succe88C"n3 and ABsigru.. 

covencnt and asree by the ccceptaDce ODd recardstloD of this deed. to aa&ume cmd 

ccoept tho responntblllty for tho OOtlt of tho 1Dota1lat1oD or mairltcmcnce of any dra.ln.e .. 
OZ" drlvewa,a wb1ch JD87 be necesaB17 for the usa and ccmvezUence of the herein-

ebcmt oonwyed pGI"'01 ot laDd. and llr clnJ.Deae ot waters alous and adjoiD1q tbo 

t0 ~ ~WQ Q8 ahowD OD the aforesald plat. 

:. POlt TBB APOBBS41D CONS~RA~. thOro 1e also granted to the ... 

------· -·· 
EXCEPTING AND RESERVING UDto the p-aaton bendD. tbelr 8110Ctllan 

in title. aDd the preaeut or uy future owaer or OWDttn of aay lotllla tlda or tbe 

mabatain water pipe ll.o08. aower llaea. telephODe 11De• aod cWtctr1c power 11D• 

m. on. over ad acrou tllelUcllaenf.Dabow oave,ecl. toptbtcr wltb all MCUIU7 

1'18bta of lDI(n8• and ear-a. 

WITNB88 •• tollowla8 ......... aDd ~~= 

'44f:t:· =· ~~~~~.....,.· --.·. ·-....·. ·-· _CSBAL) 

To-wit: 

~---------~----------------------------------------------------------~ 
S. STROTHER SMITH, Ill 

ATTORNEY AT LAw A"DDr::oT r Ar...TrC! AP''DC'l\mrx E7 p~:re 2 
P.O. BOX 1204 ~~~, ... .., L".&:.&.'tiJ """0 

117 W. MAIN STREET 
ABINGDON. VIRGINIA 24210 
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SUPPJ!l''J~ COCR'I' of VI:\Gii ii-\ 

.t\I.2?P.Eu BRCX·JI~, CLYDZ B. RATLIFF, 
JOlla.\i IYJE and Jl\ .. 1\ffi OOE, along \<ri. th 
other residents of College Viet·l 
Ac.icii tion, 1\Tarciell, Virginia, 

ar.,ainst Record No. 301631:. 
Circuit Court No. C-1:-0-786L:. 

Ta:~ewell County l\ater and Sewerage 
Authority, 

APPELLANI'S APPL.fJI.:~ F 

ORDER FOR 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. 0. BOX 1204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 24210 

Anncllants, 

A~:r:>cllcc. 
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VIRGL'.JIA: IN THE Cill.CUIT COURT OF 7AZJ:lU..L COulf~.Y 

'.LA:E&.L GJU:f.&.Y HK.i.l!:R AliD SEHEPJ\GE ALTr~ORI'lY, 

VS X FTI~L ORDER 

ALFRED BllOvJN, et.: al, 

On Lhe 26th day of June, I93Q, car:e ::he pari..:ies, in perso;1, 

and by counsel; upon the Bill of Corn?lai."'lt filed herein on the 6th 

day o( June, 19CO; upon the ~·~otice scrvc<.l upon AlfrcJ Bro\\111 m1d 

Clyde B. Ratliff by M. E. Whitt, Depui:y Sheriff of ':La::Gvell CouncJ 

on Lhc 6~h Jay of June, :!.9GO, and served u_'_)on the dcfc,1t:W1Ls alon~~ 

with the ccx:plaint 011 the 11th day of June, 1930, by a. I:. !·hltt, 

;)cputy Sherif[ nforcsnid; upon n pct:it:ion for l~lf'nvn1 :u1ci On.k~1· of i.he 

U. S. District Court for the ~,]estern District of Virginia entereci 

on the 24th day of Ju.1e, 1980; tJ!lOi1 :·iotice served upon coui.1sel for 

defendants by mailing on the 2l!-th da~' of June, 19CO; 1J!10n a : btia.1 

to Vacate Order, filed herein by cousel for cle:fenc~nts ; ttt..1on evicence 

ore tenus and was argued by counsel. 

It appearing t:o lhc Courl: t:hal on the ::.~h J:1y of /\•)r ll. 

197L~, Beverly Home, et: ux, conveye~ t.mto :Javic1 Sar.l.lel Horton, et ux, 

as tenants by the entirety, a tract of land by metes and bou.1cls 

survey descri~_)tion with S!>ecific reference to Tract 6, as sl10l·711 o:1 a 

mao which acconv.>anied t.l-te deed of convevance and is recorded in Deeci . .. ~ 

Book 392, at page 171 cu1d plat book 3, at page 109; it further ap~~­

:ing to the Court that on the 1st day of February, 1971, at 12: Ol :P .~'1. 

an ordinance conm:mly known as the Tazevrell County Subdivision 

Ordinance was duly adopted by the County of Tazewell; it apl?ear:ing to 

AT)~ellants k.>!lendix F Page ., 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. 0. BOX 1204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 242 I 0 
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1 the Court that subsequent conveyances by deed witi1 spcci n c rc rercnct\ 

2 to said rna.p were made by the ow .. 1ers of said subdivisio:1 such that all 

3 tracts or lots sha-Jn on said rmp v1ere made bv the owners of. saiu 

4 subdivision such that all tracts or lots shown on said l!lap have been 

5 conveyed; it appearing to Lhe court that such :m~> has shovm thereon 

6 a forty ( 40) foot street providi..1g access from State Route 603 to all 

7 tracts shown thereon not hav.ll1g Uirect access to State Route 60J excert 

8 Tract 1 which is served by an alley or access road tv1enty (20) feet 

9 in width; it a~pearing to the Court that each conveya:.1ce by the 

10 0\-mer of the subdivision makes reference to a11d grants unto all 

11 purchasers in the subdivision makes reference to and grants tmto all 

12 pure. 'lasers in the subdivision an easement or right of way over and 

13 across said forty foot and twenty foot access roads together vrl.th 

I 4 the right to construct, install, operate ancl maintain water :';)i!1elines, 

15 sewer lines, telephone lines and electric power lines, in, on, over 

16 and above the land therein conveyed, together with. all necessary 

17 rights of L.-,gress and egress; it :further a~earinp, that the 0\·:ner of 

18 l'ract 7 of said subdivision has requested the Ta3ewell Cotn1ty ~·:ater 

19 and Sewer Authority to construct, install, operate a::1d mai.1tain 

10 water and sewer lines from State Route 60J to Tract 7 as shrnvn on 

.21 siad map and further has executed an inde:lture ancl easernent mto the 

U Tazewell Ccnmty Water and Sewerage Authority to inpler!eLit and facilitate 

23 said construction . 

.24 It is, therefore, ADJUDGED. ORDERED and DECREED that: 

25 1. The forty (l,.Q) foot &1d twenty (20) foot access roads 

as shown on the map of record in Plat Book C, at page 109 are public 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. 0. BOX 1204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 24210 
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2. The Tazewell County vlater and Saveraee Authority is 

en tit led to free and u1.obs true ted passage on, over anll Ulluer sai<.l 

public access roads as shown on the aforesaid map for the ptiipOse of 

construction, installation, operation ancl mainta1B.l1ce of -v1ater 

pipelines and sa-1er lines as well as all necessary rights of :i.rle-~ess 

and egress. 

3. The defEndants are hereby per..nanently enjoined from 

interference, interruption or disruption of the use of said access 

roads by the Tazewell Cotmty t-later and Sewerage .Authority or its 

agents, successors or assigns. 

The Clerk of Court is hereby O..liDEEID to serve a copy of 

this Order upon each of the defend&1ts and, in addition, all at·mers 

owning property within the subdivision known as College Addition, 

Wardell, Tazewell County, Virginia. 

Requested by: 

'W:EWELL OOUNrY WATER AND 
SEW'ERAGE AUI'HORITY 

s/ Roger W. Yllilins, Of Counsel 

Seen and Objected To: 

s/ S. Strother Smith, III, Of 
Counsel for Defendants 

Entered this 3lst day of July , 1930. 

s/ J~e Powell 
~EtL\NI'S APPlliDIX F Page J 
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SUPR1:!·1E COURT of Vll~IEII\ 

ALFRED BRGJN, CLYDE B. ~~IFF, 
JOHN DOE and J~m DOE, alan.~ ldth 
other residents of College View 
Addition, ltJardell, Virginia. 

against Record No. 801634 
Circuit Court ~!o. C-L:.Q-7 86l~ 

Tazewell Co-unt-y Water and Sewerage 
Authority, 

APPELIANl'S APPENDIX G 

.AND 

STATE OF Zl~CUTION 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. 0. BOX 1204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 24210 

A~nellants, 

~~t?ellcc. 
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1 VIRGINIA: 

2 
n~ THE CIRCliiT COURT OF TAZ~l:LL OOUliTY 

3 

4 TAZEWElL COUI:~.iY WATER & 
SE\oJERAGE AU.rHORITY, 

5 

6 

7 

8 

9 

10 

11 

12 

Plaintiff 

v. 

ALFRED BROWN, EI' AL. , 

Defendants 

Pl71'ITICA~ FOR HECll"JSIDI1Wl'ION rv./ OR 
FOR A srAY OF EXECUTI<I~ OF 

A DECREE OF INJUNCriOH ~'TERED 
BY THE CIRCUIT COli'RT OF 

TAI:F.WI~Il .. OOLJNI'Y ON JULY Jl, 1.930 

13 Come now Alfred Brown and all other defenclants herein, 

14 who coul>ose all the resident lot: and honleo\vners in College Hills 

15 Subdivision in Tazewell Cotmty, anc1 hereby file tlli.s petition to 

I C5 reconsider its earlier order herein or, to is~ue an amenUnent of tl1e 

17 injunction to mal<e it a temporary injunction for a period of )_20 

18 days so that action may be taken before the State Supreme Court 

19 under 13.02-626 of the Code or that it ~ld the order to stay the 

ZO effect of the i.njmction entered herein on July 31, 1980 enjoill.L.~g 

11 your Defendants herein from protecti..""lg their properL-y from the 

Z.Z depredations and injury Caused by heavy blasti..T~g and cligging of a 

13 construction contractor retained by the PlaL."1tiff to dip, a ditch up 

24 t.~ privately owned and maintained right of way to provide ingress 

15 and egress to and from their banes, without either condemi..ng the 

property necessary to do so or paying the :!Jefendants fair CorJPensation 

.APPELLAN::'S APPEIIDIX G Pa~e l 

S. STROTHER SMITH, Ill 
ATTORNEVATL.AW 

P. 0. BOX 1204 
117 W. MAIN STREET 

ABINGDON, VIRGINIA 24210 



1 for taking and damaging their property or even rnakin?, any attcr.pt 

2 to assure your Defendants that they would later be COffi!Jensaterl for 

3 the taking and any damage incurred, as 9rovided for L.1 18.02-676. 

4 BACKGROUND OF THE C..L\SE 

5 1. On or about June 6, 1980, your Plaintiffs filed a 

6 Complaint in Chancery in this Court seeking a temporary injunction 

7 agairu;t Alfred Brown, Clyde Ben Hatlif£, and all others living in 

8 their .i.rrmediate neighborhood who were oppossing the drilling o.~ 

9 holes for ~1:ensive blasting in the road which t..l-te Defendants herein 

10 had paved and maintained as access to and from their hoxms on lots 

11 earlier sold them by BEverly Home and Eiima K. Home. 

12 2. Your Plaintiffs clailrec.l in that Co~laint that they had 

13 a right to go up this right of way because there was a Plat en 

14 record showing the surface right of ways to this property on the 

15 11th of April, 1974, recorded in Deed Book 392, Page 17!, and that 

16 (based on that and on the Tazev1ell Qrunty Subdivision Ordinance 

17 passed in February, 1971 and §15.1-465 et. sig. of the 1950 COOe of 

18 Virginia as amended) by the recording of this plat the Count-y had 

19 obtained a fee simple right to the road and therefore to dig up the 

ZO road to put in the water lines. (See Complaint in Record) . 

11 3. In the early Spring of 1980 a&d before the Defendants 

zz herein (who include all resident homeo~-mers in this neighborhood and 

n all but one of two landowners along the right of way in question--

14 see Trial Tr. Page 32, lines 17-25) were all told by the Plaintiffs 

15 that only one lot along the whole road would be served by this water 

APPWANI'S APP~IDlX G Page 2 

S. STROTHER SMITH, Ill 
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line, i. ~-, the lot owned by Hesten1 ~lty Cc.rn?any (\J..U.ch has its 

home offices in the Conm:mwealth of Kentuck;r) and that no one else 

3 along the right of way could be served) . (See Trial Tr. page 38, 

4 lines 9-17 and page 39, lines 7 -ll:.) . 

5 4. The Plaintiffs, actin3 through R & G Construction, 

6 their agents in the Spring of 1980 had, without so nnJCh as a ''by 

7 your leave" came upon the lands of sane of your Petitioners herein 

a anci. dumped large quantities of gravel on their front yards and T;>laced 

9 heavy equipment thereon. (See 'l"'rial Tr. ~age 58, lines 10-.25 anci 

10 page 59, lines 243). 

11 5. L-, addition, the Plaintiffs and/ or their agents had 

IZ gone on the right of way which had been deeded to each of your 

13 Petitioners (See Trial Record, Complainants Exhibits #2; 4(a); 

14 4(b); 4(c); 4(d) and 1'r. page 64) lines 15-25) and for 't·1hi.ch your 

IS Degendants herein had paid an average of ($500) FIVE HlJNDRED DOUA~ 

1 G to pave and maintain the hard surface on their surface right of way 

17 and the said Plaintiffs hc~:m subsurface clrillinr, thereon in 

18 preparation for blasting a ditc.llline as close as twenty (20) feet 

19 from the residence of your Defendants (See Trial 'I'r. page 26, li..11es 

zo 6-20). 

11 6. The Plaintiffs had done blasting before in aGjacent 

Z2 areas where they had torn up road pavement (See Trial Tr. page 26, 

23 lL~s 22 & 25). 

Z4 7. In regard to the blasting danger, one of your L)efend-

%5 ants, Mr. Alfred Brown 1testified that the closest house was 25 feet 
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1 i.l\..tay and the blasting would have to be tlone in dolomite (a very hard 

2 form of limestone) . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

8. Prior to this t:i.Jre and right up tu1til the end of the 

school year 1979-1980 vfudle the Plaintiffs contended tl1at the right 

of way which had been specifically deeded to your Defendants was in 

reality a public road (which they sonehow equated with a fee s~le 

ownership L.1 the Tazewell Comty l~ter and Sewerage Authority), the 

Tazewell County Shcool Board Constantly and consistently recognized 

the right of way in question as not being a public road since it 
2 

constantly and, consistently lath State Lat-1, refused to arive up the 

right of way to pick up the half bus load of children t!lat lived 

up the right of way and otherwise bad to walk up to nine tet"1t!-u:; of 

a mile down to the public road where the right of way intersected 

14 with it. (See 'l'rial 1'r. page 66, lines 9-25) . 

15 

16 

17 

18 

19 

11 

9. F\trthenoore, it is the uncontroverted evidence herein 

that even though the Defendants have constantly and consistently 

asked the County of Tazewell to recognize and accept the rig..l-}t of 

way in question as a public road, the Board of Supervisors of Tazewell 

County have constantly, consistently and specifica-ly refused to accept 

this right of way as a P'~lic road or to take any responsibility for 

it. (See Trial Tr. page 65, lines 23-25 & 66, lines 1-8) . As ~lr. 

ZZ Brown Testified both the petitioners and the County have always 

n 

14 

15 

Mr. Brown is a certi-fied blaster, licensed by the CattDn­
wealth of Virginia for both surface and undergrmmd blasting and 
instruction at Wytheville Comnunity College in blast safety and 
teclmique--See Trial Tr. page 60). 

2State law required local boards to, if they provide trans­
.portation at a-1, to provide transportation with reasonably available 
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1 stops to all children living on public roac.ls but prohibits school 
buses from driving up privately owned rights of vmy. 

2 

3 understood that (until the Plaintiff wanted to go their 'taJa.Y blasting 

4 merrily up a private right of way) even though 

5 11 
••• according to the deed 

the road was for the use of 
6 land owners only .... '' 

7 (Trial Tr. , page 65, lines 15-19) . 

8 \Alhile the Plaintiffs rely on the fact that a plat \•Jas 

9 filed on the 11th of ~ril 197l• with the Clerk of the Circuit Court 

10 of Tazewell County in Deed Book 392, page 171 it is totally 

J 1 uncontroverted that the Plat did not meet any of the statutory 

12 requirements for plats to ~lywith l5.l-l~73 V.C.A. et. sig. 

13 Thus, in regard to the plat which was recorded, there were 

14 certain matters which made that plat se>IOOthing other than the plat 

15 described in § 15.1-466; 15.1-l~77; §15.10473 of the 1950 Code of 

16 Virginia as amended (hereinafter known as V .C.A.). Specifically 

17 the plat did not meet the definition of a !.)lat as set forth in those 

18 Code Sections because of the following: 

19 A. It was not drawn by a certified engineer nor was it 

m certified as being accurate; 

21 B. It was never specifically approved and/or accepted by 

22 the Board of Supervisors." of Tazewell County of any appropriate 

n govermnental agency; 

24 C. It did not show 'Who drew it or who did the engineering 

25 work; it was not endorsed by the professional engineer with a 
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1 certificate setting forth the source of title of the owner of the 

2 land subdivided and the place of recorC: of the last instrument in the 

3 chain of title as is required by§ 15.1476 of the Code; 

4 

5 

6 

7 

a 

9 

10 

1 t 

12 

13 

14 

15 

16 

17 

18 

19 

%0 

2.1 

u 
n 
24 

as 

D. It does not show the correct description of the land 

subdivided nor does it show that it is with the free consent anc! in 

accordance with the desire of the undersigned owners, proprietors 

or trustees, nor is it signed before an officer authori:~ed to take 

the acknowledgment of deeds, all as required under§ 15.1-l~77 V .CoAo 

state: 

In this regard, the pertinent provisions of State ~1 

§1.5 ol-466 0/. C .A.) ''Provisions of subdivision Ordinances'' 
(enphasis supplied) 
A suhdivision ordinnnce !!!!Y include, rooonr, othC'r thinr.s, 
reasonable regulations &~provisions that aoply to or 
provide: (a) for size, scale and other plat details; 
*********"***)dc'l<ki<.**~~'r-kl'******l:"kkkk:~' .. ~'(';~-k 

(f) for the acceptance of dedication of public use of any 
right of way located within any subdivision \'lhich has con­
structed therein or proposed to be constructed therein, 
BrrJ street, C"urb, gutter, sidewalk . . . . financed or to be 
financed in whole or in part by private funds only if the 
owner or developer (one certifies to the governing body 
that the construction costs have been llaid to the person 
constructing such facilities; or (2) fu.rni.shes to the 
governing body a certified check in the wrount o[ L:hc est­
imated cost of construction or a bond, with surety satis­
factory to the governing body, in an aroount sufficient 
for and conditioned upon the construction of such 
facilities, or a contract for the construction of such 
facilities and the contractors bond, with lfr~ surety, in 
the am:runt and so conditioned 
"lc A"k ** "k"k *** "k ***A-/ddrid("k'k'kk-i:-klc-;'rl~k-~-J:-::-~~'d~A'Idrln'rl:-i~k'-k'kl("~'n'dc 

(h) that t.mless a plat be file<l for recordation ,.n.th:in 
a reasonable time after final approval thereof, ~~ 
approval shall be withdrawn and the plat marked voici and 
returned to the approval official; . 0 • 0 

§15.1-475 (V .C.A.) "Plat of proposed subdivision to be 
suhnitted for approval" (Einphasis supplied) 

VJhenever the owner or proprietor of any tract of laru.l 
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13 

14 

15 
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17 

18 

19 

zo 

11 
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-·--···---, 

located within any territory to which a subdivision 
. orcllnance applies desires to subdivide the same, he shall 

· submit a plat of the proposed subdivision to the local 
commission of the county or municipality 

to t ac gement o e . en t execute 
ana ackriOWleci~ed, the pl~ subject to the provisions herein, 
shall be file and recorde in the office or the clerk of 
court Where deedS are adliiitted to record to the tandS 
contained in the Iat and iTideXed in the eneral index to 

§ 15.1-478 0/.C.A.) ''Recordation of plat as transfer of 
streets" (emphasis supplied) · 

'!he recordation of such plat shall operate to transfer in 
fee simple to the resj)ective counties and m.micipalities 
in which the land lies, such portion of the premises 
platted as is <lll such plat set apart for streets, allies, 
or ·other public use and to transfer to such county or 
m.micipality any easemmt indicated on such plat to create 
a public right of passage over the same;1iit nothi 
contained in this article ·shall affect rJ.o- t o t 
su y reserve . 
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10. The County Subdivision on which the Plainti E fs are 

relying generally follows the State statutory scheme requiring that 

all plats before being accepted for subdivisions be presented for 

acceptance and accepted, (See Respondent's Exhibit f~l 3 (a) f.~ (b) 

and 5 & 6), and any plat not meeting these standards is voiu. 

11. All Deeds to the Defendants, while referring to the 

alleged plat are described by metes and bounds and are not void for 

failure of description even if the plat is not fully operative to 

~stablish a subdivision. 

12. After the Defendants learned that the Plaintiffs 

\vere, for the very first time, claim:i.ng thtlt their '•0' (1.0 • paved) 

right of way was a public street, and that that allegedly gave 

Plaintiffs the right to go onto their surface right of 'tia.Y which was 

specifically deeded to them and which had never been accepted by any 

public authority as a public road before, the Defendants looked into 

the ownership of the fee simple interest L,, the land over which the 

right of way ran and detennined that that fee simple, i._£., the 

subsurface interests in that strip of land still belonged to the 

Homes who had originally sold the land, and Clyde Ben Ratliff, one of 

your Petitioners herein made arrangements in May of 1980 to purchase 

that fee simple interest subject to the surface easement for ingress 

and egress in the lot oWners. Thus , even if the right of way was a 

public easement, it was only a surface easement unless Tazewell Cotmty 

got a specific fee simple by operation of the statutes mentioned and 

set forth above. 
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13. Thereafter, based solely upon the c.leed language to· the 

lot owners Which stated: 

EXCEPI'TIU AND RESER'Vn'G unto the grantors herein, their 
successors in title, and the present or ar;Y future ovmer 
or owners or any lots in tfifs or the aaj oming SU1Xli vision' 
ffie right and easement to construct, install, operate and 
maintain water pipe lines, sewer lines, telephone lines 
and electric power lines in, on over and across the land 
hereinabove conveyed, together wit."l all necessary rights 
of ingress and egress. (en;>llaSis supplied) 

a (See Respondents' Eldrl.bits 4(a), 4(b), 4(c), & 4(d). The Respon-

9 dents on June 2, 1980, obtained what purported to be an assigrurent 

1 0 of . this right and easement to build water lines into U>t 7 owned by 

11 Westem Realty (See Trial Tr. page 32, lines ll:--25) . 

12. 

13 

14 

15 

14. Such an alleged assigrunent of an easement was con­

tended by the Petitioners to be ~roper, illegal' and unenforce­

able because: 

(a) by the very language of the easement it is to the 

16 lot owners and future lot owners only. It therefore runs with the 

17 land and is not assignable to any non-land owner. The Respondent 

1 a herein owns no land herein. 

19 (b) The easements are not shown, either on the alleged 

zo plat, nor are they defined by any reasonable means of identification, 

21 and they are therefore void for vagueness. 

(c) the eas~~s are across the various lands conveyed 

n to the landowners and there is absolutely no easement allowed for 

24 up the surface right of way and therefore, the Respondents are not 

25 using any easements that they may have had assigned to them even if 
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1 the assignments were valid. (See Trial Tr. page 79, lines 6-25 :<"x 

2 page 81, lines 2-6). 

3 15. Based on the foregoing, on July 31, 1980, the Lower 

4 Court entered an injunction, enjoining the Petitioners from tar~ 

5 any action to protect their property. (See EY.hibit attached 

6 herewith.) 

7 
II REQUEsr FOR Rtt-:LIEF 

8 

9 This injunction need not last more than a few weeks or 

10 mmths since any itmunction would allow the Plaintiffs to canp1etely 

11 drill, blast, and dig up your Defendants' roadway, possibly causing 

12 extensive damage not only to their right of way for ingress and 

13 egress but very likely to their very expensive homes as viel1, all 

14 within a time range that would be considerably less than that in 

15 Which your Defendants could perfect an appeal herein, TIU.ICh less, the 

16 tine in which they could be fully heard on appeal and have a 

17 decision rendered. 

18 2. If the injunction is not so anended or stayed l.lllCler 

19 8.02-676 pending a full appeal being perfected, heard and 

ZO decided herein then your Defendants will be effectively denied the 

21 ch.te process right to be heard on appeal as well as just compensation 

u for the tald.ng of their roadway to satisfy the purely comnercial 

n desires which (according tO Respondents I E.~bit ~~ iS a'l illegal 

24 ccmnercia.l establishment in violation of the restrictive cove:lallts 

15 relating to the land) and any appeal vxruld be rendered totally 
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1 f-ruitless since once the blasting and its concurrent damage would 

2 have already been done (See Trial Tr. page 60, lines 9-25 and page 

3 61, 62, 63, 6: 64, lines 1-11) 

4 3. An injunction is meant to maintain the status quo. 

5 In the instant case the status quo is to maintain the right of TJ-7B.Y 

6 as it always has been without digging and blasting it 'tvith dynamite, 

7 damaging not only the road, but adjacent homes at great loss to the 

8 Petitioners, since the Respondents have an extremely poor record of 

9 safety and of repairing damages. 

10 4. FUrt:henmre, the Plaintiffs cannot really show that 

11 they will be irreparably damaged if this injtu1ction is granted, as is 

12 an indispensible part of this Court's jurisdiction to grant any 

13 injunction. 

14 5. In addition, while Defendant~ can be required (anll 

15 are readily willing) to post a bond to reimburse Plaintiffs for any 

16 damages resulting from any delay caused by t..l}eir prosecution of their 

17 appeal, Plaintiffs argue that tmder state law they do not have to 

18 post any bond to protect the Defendants and once the damage is clone 

19 and the pipeline to the one comnercial lot (which violates what was 

ZO clearly intended to be restrictive covenants for the whole 

11 developnent--See Respondents' EY.h:i.bit /f:4) is 1a:in then, even if 

Z2 your Petitioners win on their appeal, the victory will be enpty be-

n cause the damage will have been done and no one is going to take up 

14 lines once they are put down. 

15 WHEREFORE, your Petitioners pray that this PDnOrable Court 
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17 

·----------------

econsider its order &Jd <ieny the injunction or that it enter an order 

under V .C.A. 8. 01-676 staying the· execution of the injunction until 

such time as the Defendants have perfected a timely appeal and for 

such further· time as may be necessary for the appeal to be heard 

and decided or until the· issues herein have been finally decided 

through their failure to timely prosecitte their appeal or· in the 

alternative that it make the injunction· a tenporary injunction· only 

so that Defendants may see~ relief before a Justice of tl1e State 

Supreme Court under· 8.01-626 and for·such other· further· relief· as 

may to this Court be deeined mete and proper' 

S. St~other Smith,· III 
P. 0. Box.l204 
117 W. Main Street 
Abi;ngdon, VA 24-210 

Respectfully submitted', 

AlFRED BROWN~ ET }.L, 

By Counsel' 

18 s/ S, Strother ~th,III 

19 

ZO CERTIFICt\TE . OF· SERVICE 

ZJ I do here~ ~ifY that a true copy of.the foregoing 

22 was hand delivered· to Roger Mullins,· Esq·,. Tazewell, Virginia on 

23 this the 11th day of AugUst , 1980, 

24 

zs 
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SUPREME COURT of VIHGINIA 

AlFRED BRGJN, CLYnE B. RATLIFF, 
JOl-IN OOE and JANE DOE, along with 
other resi~~ts of College View 
Addition, Wardell, Virginia, 

against Record No. 801634 
Circuit Court No. C-l;.Q-7364 

'i'azewell County Water and Sewage 
Authority, 

APPELLANTS APPENDIX li 

NOTICE OF APPE.l\L 

AND 

ASSIGNNE~n' OF ERROR 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. O. BOX I Z04 
I I 7 W. MAIN STREET 

ABINGDON, VIRGINIA Z4ZIO 

Appellants, 

A~pellee. 
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1 VIRGINIA: 

2 IN THE CIRCUIT COURT OF TAZEWELL COUNTY 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

zo 

21 

u 

n 
24 

25 

TAZEWELL COUNTY W.~ AND 
SENJERAGE AIITHORITY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant 

v. 

ALFRED BRCNJN, EI' AL. 

Respondents 

NariCE OF APPEAL 

The respondents, Alfred Brown, et al. , hereby serve notice 

that they appeal the decree entered on the 31st day of July, 19SO, 

in the Circuit Court of Tazewell County wherein t..l-tey were the 

respondents and Tazewell County Water and Sewerage Authoritv ,.,ere 

the petitioners to the Supreme Court of Virginia. 

ASSIGM1ENT OF ER"WR 

In support of their appeal, the respondents, Alfred Brown, 

et al., assign the follow~~ errors: 

I. 

That the lower court failed to take into consideration 

and totally ignored facts which, if rationally considered by the 

lower court, would have ~equired a decision in favor of the respond­

ents. Those facts which were not given due consideration by the 

lower court were as follows : 

A. That lower court failed to give due consideration to 

the fact that the plat upon which the lower court based its decision 
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that the roads shown on the map of Plat Book e, Page 109 of public 

roads utterly and completely failed· to meet· any of.tbe statutory 

requirements of such plats under· § 15 ~ 1··.!:·66; § 15, l-1~76 antl § 15 .l-l;-70 

of the 1950 Code of Virginia as arrended (hereinafter known as V.C.A.) ~ 

Specifically the plat did not meet' the def~Lition of a plat as set 

forth in those Code sections and, therefore~ did not and could not 

have the effect attributed to it by the lcx~er court because of the 

following: 

1. It was not dravm by a certified engineer nor was it 

certified as being accurate;· 

2. It was never specifically ap~rovcd nnd/or ncccntc(: 

by the Board of Supervisors of· Tazewell County or· any appropriate 

governmental agency· but rather·, in fact, every goveri'l!rental agency 

of Tazewell County that was given· a chance to accept the road 

directly and specifically re£~ed to do so~ 

3. It did not· show.- Who· drew" the· plat nor who Qid the 

engineering work; 

4. It was not· endorsed by the professional e_,gineer 

~th a certificate setting source of· title of· the· land subdivided 

and the place of·record of. the· last· instrument in the Chain of title 

as is required by § 15.1-L~76 of the Code; 

5. It does now show· the· correct description of· the land 

subdivided. nor does it show that the conveyance· of the roaC: to the 

public is intended. by the landowners· and that it is with their free 

consent and in accordance With their desires··,· nor· Oid it show·· 
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1 specifically any utility casements \vhatsocver; nor is it si~ncd before 

2 an office authorized to take the acknowledgment of deeds all as 

3 required tmder § 15.1-477 V.C.A.; 

4 6. Likewise, it utterly fails to m=et the requirements of 

5 the Taze·1ell County subdivision ordinance set forth tor plats \vhich 

6 have the effect of deeding a roadway in fee sin;>le to the O:runty 

7 and/ or the Connonwealth. 

8 B. In addition, the lower court failed to give reasonable 

9 consideration to the tmconstoverted testimony during the trial that 

10 the residents of the subdivision had on nunerous occasions gone to 

11 the Board of Supervis.ors asking them to accept the streets involved 

12 and take them into the State system for maintena..rtce, snott~ scraping, 

13 etc. which the Board of Supervisors had continuously and explicitly 

14 refused to do. 

15 C. Furthenrore, the lower court failed to give reasonable 

16 consideration to the fact that the Taze~vell County School System 

17 refuses to drive up the roads involved to pick up the children in the 

18 subdivision because they do not consider the roads involved to be 

19 public roads. 

zo D. In addition, the court failed to consider the fact that 

11 defendants Ben Ratliff and his 'tdfe bad in fact been deeded a fee 

U simple :interest in the lands under 't.mich the roads run subject only 

n to the rights of ingress and egress of other subdivision owners on 

14 and over that right of ingress and egress and that as such they had 

25 absolute dominion, position and control under the subsurface portions 

of land below the designated rights of way which would require that 
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any blasting of the right of way anu the laying of ~it:lelines therein 

would be without just compensation and 'WOUld be a taking of their 

property in violation of the 5th and 14th A.T'!lelldments to the U.S. 

Constitution. 

II. 

In addition, the lower court erred in recognizing any 

easement for the construction, installation, operation and 

maintenance of pipelines and sewer lines as giving the petitioners' 

a right to go on to the private lands of the respondents, Be,.i Ratliff 

and wife, when it held that the provision in the deeds to the respond­

ents granting all lot owners certain unspecified utility casements 

could be conveyed by one landowner in opposition to all the other 

landowners in the subdivision to a non-lot owner third party so that 

the Taza'ITell County Water and Sewerage Authority could coroo onto 

private lands and construct public water a1.1d sewerage against the 

\..ti.ll of all the other subdivision ot\'Jlers. That reservation stated: 

''Accepting and reserving under the grantors herein and 
successors in title and the present or any future ovmer 
or owners of ~ts in this or the adjoining SUb­
division the ri and easement to construct, install, 
operate and maintain 't-ater pipelines, sewer lines, 
telephone lines and electric power lines in, on, 
and across the land herei.""t above conveyed together with 
all necessary rights of ingress and egress.'' (emphasis 
~lied) 

The lower court erred specifically in ruling that t."Us 

reservation allowed one landowner to assign his easement to any 

other party who was not a landowner in opposition to all other 

15 landowners. It also erred in upholding any casenx:nt that was not 
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clearly defined as to location either by ~eeci or pla.t .. 

III. 

The lower· court further· erred in ruli:.1g that the aforesaid 

reservation in the deedS of landowners vi.U.ch reservation· was not in 

the deed of the right of way to the respondents, Ben Ratliff and his 

vT.ife, operated to give anyone a right' of way ''in, on· anC: across t_l-}e 

right of way for ingress and egress" which· is the subject of this 

injtmction. 

IV. 

The lower court erred· in refusing to !P:ant a Stay of 

the Injunction entered. pending appeal when· the·mcontroverted 

evidence herein was that: 

A. T'ne· respondents included. all landowners in the . 

14 sulxli vision with the exception· of· one corporate absentee landlord; 

15 B. That the· respondents had themselves· built and 

16 maintained the road providing access to their homes· out of their own 

17 pockets with no assistance-whatsoever' from'Tazewell County or any 

1 a other government agency (and without the assistance of the one 

19 dissenting corporate absentee' landowner); 

zo c. That the petitioner· had a very poor· record of repairing 

21 roads that it had dug up for the. placement of. its· pipelines· in other 

zz areas;· 

:l). That if the petitioner· was allowed· to go ahead with its 

14 proposed construction there woUld be· very serious and extensive 

15 blasting required which woUld cause seriouS damage to the respondents t. 
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1 banes ranging in costs from $90,000 up; 

2 E. That the blasting could be begun withi..11 2L:--L!.S hours 

3 of the time of the effectuation of any i..~ tmction; 

4 F. That once the blasting bega..l'l the very hann against 

5 which the respondents were fighting would have occurred. k1d any 

6 further action would be fruitless. This VJOUlci result in actively 

7 denying your defendants of their rights to equal protection a11u due 

8 process of law tmder the Constitutions of the United States and of 

9 this Conm:mwealth; 

10 G. And when the respondents had offered to post a 

11 substantial bond for any damages that might be incurred to the 

12 Petitioner by any delay cost by the Stay of the courts of the pendirtg 

13 appeal. 

14 H. This is especially true since under Virginia latv the 

15 Petitioner would not be required to post a bond of any sort to 

16 protect the respondents in the event of any damage accuring to them 

17 by such blasting and tearing up of their road and only access to 

1 a their banes. Thus, further depriving the respondents of equal 

19 protection and due process of law. 

zo v. 
11 The lower court erred in granting an injunction to the 

u petitioner when the uncontroverted evidence in the case at bar was 

n that the petitioner wanted the injunction requested solely for the 

14 purpose of serving the lands held by one absentee co~orate landowner 

15 and had adj ectly refused to provide water or sewerage to any of the 
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1 other landowners in the subdivision and was, thereby, guilty of 

2 invidious discrimination and denial of due process of law vis-a-vis 

3 all other landowners who are the respondents herein in further violation 

4 of their constitutional rights to due process and equal protection of 

5 the law. 

6 Respectfully submitted, 

7 ALFRED BROt-JN, Er AL. 

8 By Counsel 

9 S. Strother Smith, III 
P .0. Box 12Ql~ 

10 117 West Main Street 
Abingdon, VA 24210 

II 

12 s/ S. Strother Smith, III 

13 

14 

15 

16 

17 

18 

19 

zo 

21 

24 

25 

CERTIFICATE OF SERVICE 

I hereby certify that I mailed a true copy of the 

foregoing to Roger Mullins, Attorney at law, Tazewell, Virginia 

and to the Clerk of the Supreme Court of Virginia, Richmond, 

Virginia, on this the day of , 1980. ----- ---------

s/ S. Strother Smith, III 

APPELLAJ:i'I'S ~"DPEliDIX H, Page 7 

S. STROTHER SMITH, Ill 
ATTORNEY AT LAW 

P. 0. BOX 1204 
11 7 W. MAIN STREET 

ABINGDON. VIRGINIA 24210 



-- ~ 

1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

II 

12 

13 

14 

15 

'' 
17 

11 

19 

zo 

21 

22 

u 
24 

25 

SUPREME COURT of VIRGINIA 

ALFRED BR<H~, CLYDE B. RATLIFF, 
JOHN DOE and JANE DOE, along with 
other residents of College View 
Addition, Wardell, Virginia, 

against Record No. 801634 
Circuit Court No. C-40-7864 

Tazewell County Water and Sewerage 
Authority, 
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11 

Alfred Brown, Clyde B. Ratlifff 
Jolm Ibe. and Jane Doe~. along with . 
other· residents of College View· 
Addition~ Wardell, Virginia~ 

against· Record No~ 801634 
Circuit Court 1~~ ·c-40-7864 

Tazewell County Water and Se-Werage · 
Authority, · · 

From t~e Circuit Court of'Tazewell County 

12 Certificate · 

Appellantst 

Appellee·, · 

13 Pt.n:"suant to Rule 5:30 of' the. Rules· of'the· Supreme· Court 'O~ 
' 

14 Virginia, I, Allen· L. lllcy~ Clerk. of' the. said CoU:ttJ· do hereb~i 

15 certify tha,t on SepterriDer· . 21, 1931, an appeal and suspen.Sion of· 

16 judgment was awarded from· a judgment rendered by" the· court below on 

17 July 31, 1980, in the" suit there.ih depending tmder' the.· short style . 

11 of Tazewell ·County Water ·and·· Set\ier:ase·l\uthot.ity. v ~ · ·Alfted Brown, et· al t 

19 Appeal bond is. reqUired: in tne penalty of· $1.~ 000 in confonhity 

20 with Code B~ 01-676~ 

11 This certifica.te, · con8tituti:ng the sum:non.S on· appeal, wa.S this 

22 day mailed to the court belOw. and to . 

2J S~ Strother. Smith,· III" .117 West· Main Street·, P .o, Box.l204.l 

14 Abingdon~ Virginia 24210 

25 Counsel for Appellants· 

Roger· W. Mullins, P, 0. Box 843, Tazetvell ~ Virgiriia 2L}651 
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1 Counsel for Appelle 

2 

3 

4 

5 

6 Given tmder my hand this 22nd day of September, 1981. 

7 

I 

9 

10 

II 

12 

IJ 

14 

15 

'' 
17 

II 

19 

20 

21 

22 

2J 

24 

25 

s/ Allen L. lllcy 
Clerk 
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October 1, 1981 

Clyde Ratcliff 
General Delivery 

S. Strother· Smith~· III 
Counsellor· at law · 

117 West·Main St. -P.O. Box"l204 
Abingdon-~- VA . 24210 

. ~ . ~ 

(703) 628 ... 8441 

Cedar Bluff, VA 24609 

Dear Clyde: 

I am enclosing herewith the appeal bond which you should c~lete 
along with an insurance agent or saneone else satisfactory to Ray 
MJore and which you should file with Ray :in the Clerk's Office 
of the Circuit Court of Tazewell County by no later than October 
6, 1981. If you have any problems filing this bond you can reach 
me in the Courthouse in Lebanon on that day. I v10uld suggest that 
you file it as early in the day as you can. 

After this has been filed please see that a copy is sent to rne 
and that a copy is sent to Allen I.ncy, Clerk of the Supreme Court 
of Virginia at the Supreme Court Building, Ricbnnnd, VA 23219. 
I am sending you three extra copies of the bond so that you can 
also send a copy to Roger Mullins, attorney for the Water a11d 
Sewer Authority. I am sending this to you by Certified ¥ail, HRR, 
so that the Post Office realizes the importance of this. I am 
really pleased that we were able to get this writ and am looJ:~ 
forward to seeing your rights fully exonerated in Court. 

Sincerely yours, 

sf S. Strother Smith, III 

SSS/hrrM 
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19 

20 
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22 

ZJ 

24 
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'APPEAL ··'BOND 

KNOW AIL :MEN BY Tf-t:ESE PRESENTS J . That we·J·.: 'Clyde .. Ratcli:f~, 
· · · · .. ·. ·. · ... · · · ·. . . . -- . name of apnellant (s) 

principal, and Clyde Ratcliff,· .. e"t ·ai , surecy, are held and~" :einnly · -

bound unto .The· Tazewell· COtirity '111/'ater··and ·sewerage Atit1iority in the·. 
name of appellee (s) · 

stnn of one thousand dollars ($1, 000. 00) to the payment of which 'tve 

bind ourselves, our heirs, successors, personal representatives and 

assigns, jointly and s~verally, finnly by these presents. 

The condition of this obligation is such, that whereas 

the Suprane Court of :Virginia on the 22 day of Seotanber, 1981, 

awarded an appeal and suspension of judgment from a judgment rendered 

against Alfred Brown, Clyde Ratcliff, et al by the Circuit Court of 
1~ of appellant(s) 

Tazewell County, on the 31 day of July, 1980, upon Alfred Brown or 

Clyde Ratcliff , or some one for hi!n, filing an appeal bond 'tvith 
name of appellant(s) .. 

sufficient security in the clerk's office of the Circuit Court of 

Tazewell County i..'"l the penalty of one thousand dollars ($1, 000. 00) 

within fifteen (15) days of the date of the order awarding the appeal, 

with condition as the law directs. 

Now, therefore, if the said principal, Clyde Ratcliff, 

shall perfonn and stisfy said judgtilent or the part thereof proceedings 

on which are stayed, in case such judgment or such part be affinned in 

whole or in part, and shall pay all damages, costs, and fees v71U.ch may 

be awarded against him in the Supreme Court of Virginia and all 

actual damages incurred in consequence of the suspension, then this 

obligation shall be void; otherwise to remain in full force and effect. 
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' 
10 

II 

12 

In witness whereof, the said Clyde Hatcliff , 
name of appellant(s) 

principal, and , surety, have heretmto set ---------------------
their hands and seals, this day of ---- --------- 19 

________ (SFAL) 

(SEAL) -----------------------

13 State of Virginia 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2J 

24 

25 

City/County of ___________ _ 

The foregoing instnnnent was acknowledged before rre this 

day of , 19 __ , by 
----- ---------- --------------------------

l·DTARY PL"'BUC 

Hy comnission expires: 
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