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Jenne - Direct 118

DIRECT EXAMINATION

BY MR. MILLER:

Q Would you state your full name, please.

A Roger Earl Jenne.

Q And are you an attorney at law?

A I am.

Q You're headquartered in Tennessee?

A Correct.

Q Have you recently represented Georgia Anne

Snyder-Falkinham, the plaintiff in this case?

A Yes.

Q And did you represent her in a certain claim

against Bruce C. Stockburger of Gentry, Locke, Rakes &
Moore?

A I did.

Q Mr. Jenne, did you receive a subpoena to

bring certain documents to court with you today?

A I did, but I think it's at my office.
Q Did you bring certain documents to court?
A I brought -- I think it was a subpoena for

some notes and memorandum, and I did bring what I had.
Q All right, sir. And they're in that

briefcase you have?
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Jenne - Direct 119

A Yes.
Q Could you show those to Mr. Hodges.

THE COURT: What's the purpose of this,
Mr. Miller?

MR. MILLER: He made some documents, if Your
Honor please, that may refresh his recollectioen,
and --

THE COURT: Let's see if he needs then,
first.

THE WITNESS: What I would like to ask in
this regard, Mr. Miller, is maybe an in camera
inspection of my memorandum, because of the position
I'm in here. I don't want to be involved in
violating any confidences. I don't mind having the
Court review this, and --

THE COURT: I'm not sure what we're going
into here.

MR. MILLER: Let me ask a couple questions,
Judge. Maybe I can lead up to it.

THE COURT: All right.

BY MR. MILLER:
Q Let's go through it in chronology, and we'll

get to where we are. Did there come a point in time in
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which you were negotiating settlement of the claims of Ms.
Snyder-Falkinham against Stockburger and Gentry, Locke,
Rakes & Moore and the others?

A Yes.

Q During that time period that you were
negotiating a settlement, did you come to Richmond for a
mediation conference?

A Yes.

Q And at the mediation conference did Ms.

Snyder-Falkinham authorize you to speak for her?

A Yes.

Q Did she ever withdraw the authority to speak
for her?

A No.

Q Did she ever challenge anything you said at

the mediation?

MR. HORWATT: Your Honor, I'm going to have
to object. He's asking really very relevant direct
questions in a very leading way. I'm going to --

MR. MILLER: 1I'm not asking leading
qguestions.

THE COURT: He asked whether or not; I think
that's proper.

MR. HORWATT: I didn't hear it that way.

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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THE COURT: I understood him to say whether

or not. 1In any event, if you didn't, do it.

BY MR. MILLER:
Q Did Ms. Snyder-Falkinham ever withdraw any
authority she gave you =--
MR. HORWATT: Object; leading.
THE COURT: "State whether or not" --

THE WITNESS: No, she did not.

BY MR. MILLER:

Q State whether or not Ms. Snyder-Falkinham
ever withdrew any authority she gave you to act for her.

A No, she never did.

Q Did you execute a contract with Ms.
Snyder-Falkinham in Tennessee?

A Yes.

Q Is that separate and apart from one executed

by Mr. Rasnic?

A The same agreement, same contract.

Q That contract was executed in the state of
Tennessee?

A Yes.

Well, when you say "executed," in September
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of 1991, I met with Ms. Falkinham, Mr. Rasnic --

THE COURT: He just wants to know where it
was signed, if you know.

THE WITNESS: That's where the agreement was
made, and I think there was an agreement signed
there in Sullivan County at that time that involved
Carl McAfee, who at that time was associated with
Mr. Rasnic. Shortly after that Mr. McAfee and
Mr. Rasnic split ways; Mr. Rasnic redid the
agreement and sent it to Ms. Snyder-Falkinham to be
executed, signed, and I suppose that was done in

Blacksburg.

BY MR. MILLER:
Q After the mediation agreement, was an order
prepared dismissing the individual defendants?
A Yes.
Q In fact, that order was -- that's Exhibit --
MR. HORWATT: Your Honor, I really do object
now. He is leading the witness.
THE COURT: He's asking whether or not
something was prepared.
MR. HORWATT: I didn't hear it that way. I

will refrain, Your Honor, but I'll make it a
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continuing objection.

THE COURT: All right.

BY MR. MILLER:

Q Do you recall an order dismissing the
individual defendants in this case?

A Correct. I'm not sure that that order was
ever entered.

Q Did you endorse an order --

A There was an order prepared involving the
individual named defendants, and I think I have a copy of
it, but my copy is not signed --

THE COURT: They're in evidence, so I'm not

sure you need to go through that.

BY MR. MILLER:

Q Would you state whether or not that's your
signature.

A It is.

Q Did Georgia Anne Snyder-Falkinham authorize

you to endorse that order?
A This is the order that I signed the morning
of the 31st. I did not meet with her on the morning of the

31st. On the 30th -- and I'm not sure how far I should
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answer in this case, but on the 30th, when I last met with
her, it was understood that these cases would be dismissed
and that the case was settled.

Q All right. Let's go back a little bit. Wwhen
did you first meet with Ms. Snyder-Falkinham on January 30,
19947

A To the best of my recollection, it was
somewhere around 11:00 o'clock that morning.

Q Was that by telephone, or other means?

A No; she came to Mr. Rasnic's room at the
Marriott, 109. I was staying in 125; your paralegal, Ms.
Rucker, came down to go through some exhibits with our two
paralegals, and I was basically evicted from my room. So Mr.
Rasnic and I were working in his room when she came, and it

was about 11:00 o'clock, I would think.

Q Did you receive a phone call from Mr. Mehler
that day?

A No.

Q Was Mr. Mehler to be deposed that day?

A I did not receive the phone call. One of the

paralegals, either Sherry Arthur or Pam Robbins, to my
recollection, received a phone call from him that he had
been iced in in Washington. He was supposed to fly down for

his deposition, or supplemental deposition.
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Q Did you then talk with defense counsel?
A That day?

Q Yes, sir.

A Yes.

Q And subsequent to that, concerning the

depositions, the deposition of Mr. Mehler?

A I believe what happened is that Mr. Rasnic
called from his room, 109, to either you or Mr. Hodges,
advising that Mr. Mehler had been iced in and would not be
available to be there for his deposition.

We also discussed that we had intended to
take the supplemental deposition of Mr. Bill Rakes the same
day; Mr. Rasnic and I had earlier discussed this and I think
we had decided we did not need to depose him further.

Q Subsequent thereto, did Mr. Hodges come down

and talk to you?

A He did.

Q Did you all discuss settlement?

A We did.

Q What did you discuss at that time?

And, Mr. Jenne, we have not discussed any

amounts to this point.
A Mr. Hodges came to 125, which was my room.

It was Mr. Hodges, Mr. Rasnic, and myself; we met for I
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would guess an hour and a half; maybe even longer than that.
At the time I went down there, Ms. Snyder-Falkinham, the two
paralegals, and Joe Anthony were in Mr. Rasnic's room.

Mr. Hodges' basic position, what he told me,
was that the earlier offer to settle -- the number they had
was all the authority that they had from Virginia
Reciprocal, and they did not know and could not represent
that they would get any more authority, but he told me that
Bill Rakes was a personal friend of the president of
Virginia Reciprocal, as I recall, and that if another figure
over and above what we had already rejected in settlement --
if another figure would get the case settled, Rakes would
make a personal call to his friend, the president of
Virginia Reciprocal, and basically recommend that it be
done.

And as I perceived this, it was not an offer
on your part or Virginia Reciprocal's part to settle. He
said that if it was going to be done, they wanted it done
that day, before any jury was picked or any opening
statements were made. And there were some conditions that
you all were proposing that you wanted.

Q What conditions were proposed, Mr. Jenne, by
Mr. Hodges?

A Can I refer to my note here?

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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Q Yes, sir.
A Is that okay?

THE COURT: Sure.

THE WITNESS: This is a notepad that I had, a
hotel notepad, when I was talking with Mr. Hodges,
and I listed these. Number one was --

MR. HORWATT: Excuse ne. I'mjgoing to object
to this, and I'm going to object to it because of
the fact that we repeatedly asked Mr. Jenne to
provide us with the notes of these nggotiations. At
times we got responses back, and I'm not sure it was
from him, that there were no notes, and we certainly
never got any materials back.

We know that there have been discussions with
Mr. Jenne and the defendants, either directly or
indirectly, with defense counsel, and we have not
had an opportunity to see these things, and he is
her client.

THE COURT: You say he is her client?

MR. HORWATT: I misspoke, Your Honor. What I
meant to say was Mr. Jenne was her attorney, and
here he is coming into court for the defendants,
speaking from notes that he never let us see so that

we could protect her interests.
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And I'm not necessarily objecting to the fact
that he uses his notes or looks at them, but I sure
am objecting to his using them now when he never
gave us the opportunity to see them.

THE COURT: Objection overruled.

MR. HORWATT: Thank you, Your Honor.

BY MR. MILLER:

Q You were about to tell us about the
conditions Mr. Hodges told you, about, sir.

A These are not comprehensive notes; they're
things that I jotted down when I was talking to Mr. Hodges
that I read to our client when I met with her.

These conditions, number one -- aﬁd.I
abbreviated this =-- confidentiality; I've got it
"c-o-n-f-i-d."

Number two, "Mike"; number three, "“Stacey."
I knew what that meant, and that meant Mr. Hodges was
proposing that if a settlement was effected they wanted her
son, Mike Snyder, to sign a release; number three, that they
wanted Stacey to sign a release.

Number four, I've got "Joe" down here; they
wénted Joe Falkinham, her husband, to sign a release.

Number five, I've got Y“GASF"; that's Georgia

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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Anne Snyder-Falkinham, they wanted her to sign a release in
all capacities.

Number six, "M Trust"; marital trust, they
wanted the marital trust to sign a release.

Number seven, "R Trust," they wanted the
residual trust to sign a release.

Number eight, "Snyder Company"; number nine,
"Snyder Associates"; number ten, "Rich Hill Development
Company."

This -- basically Mr. Hodges was saying if we
can effect a settlement, we'd like to have all these people
enter into a release. And he said these are the people we
want to have you release, "Bruce," meaning Bruce
Stockburger; "“GLRM," Gentry, Locke, Rakes & Moore;bnext is
“"Glenn," Robert Glenn, which is another atto;ney who was the
subject of an action, and then I've got "Firm," which is
Glenn's firm.

The next notation I have is "Sale of RH stock
to GASF," which is sale of Rich Hill Development Corporation
stock to Georgia Anne Snyder-Falkinham, and the last item is
"Withdrawal of trial brief."

These are the items that Mr. Hodges stated
that he wanted done.

Q After you talked with Mr. Hodges about those

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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particular items, did you talk with Ms. Snyder-Falkinham?

A Yes, I did.
Q Was anyone else present at the time?
A Yes. Mr. Rasnic, cocounsel, was present;

Sherry Arthur, who is my paralegal, and Pam Robbins, who is

the paralegal for Mr. Rasnic, was present.

Q Where did this discussion take place?

A Room 109, Mr. Rasnic's room.

Q Approximately how long did this discussion
take?

A I didn't write down a time, but I would think

that it took an hour to an hour and a half before we called
Mr. Hodges and you to come and meet with us again.

Q All right. State whether or not Ms.
Snyder-Falkinham agreed to the various items you've just

testified to.

A No, not all of them.
Q All right. To which items did she not agree?
A The confidentiality was agreed upon. We

discussed that; I don't know that we need to go into detail.
During the -- and again, I don't know where to stop or where
to start, really, but during the course of this discussion

with our client, she called her son Michael and talked with

him on the phone; I talked with Michael on the phone; she
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talked with him again on the phone; Mr. Rasnic talked with
Michael on the phone.

But we did not represent Michael Snyder and
we did not represent Stacey Snyder in this particular cause
of action, and could not speak for them, and she couldn't
either.

Q Did Michael on behalf of himself and Stacey
suggest that if additional consideration were paid, that
they might be inclined to sign the release?

A Michael did not tell that to me, but after
Mr. Rasnic and after Ms. Snyder-Falkinham got off the phone
with Michael, they said that he would sign a release if he
were paid X number of dollars, and that he Qhought_his
sister Stacey ought to have the same amount if the} were
going to sign the release.

So Ms. Snyder-Falkinham did not agree on
their behalf, and we did not purport to agree on their
behalf. As far as Joe, her husband Joe Falkinham, is
concerned, as I recall she stated she had not discussed it
with him, but she couldn't see why he would not, but she
wasn't saying he would.

She stated she could not speak on behalf of

the marital or residual trusts; we likewise communicated

that.
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As far as signing the release as far as her
various entities were concerned, she did agree to that.
As far as the releasees, it was understood
that --

MR. HORWATT: Excuse me, I had trouble
hearing you when you said about the trust. Could
you repeat that?

THE COURT: He said no, that she didn't agree
to that.

MR. HORWATT: Thank you.

THE WITNESS: Insofar as the releasees, it
was to be Bruce Stockburger and his law firm,
Gentry, Locke, Rakes & Moore; Bob Glenn and his
firm; I'm not sure the name of the firm. We agreed
to withdraw the trial brief.

With regard to the issue on the sale of Rich
Hill stock, our position was, and we discussed this
with her, that we were not going to do anything with
Mr. Stockburger's stock that would overturn a
December 1990 transaction that was created long
before any of this came up that created some tax
losses for her.

I guess to amplify this a little bit, Mr.

Hodges stated that Bill Rakes, the managing member

CENTRAL VIRGINIA REPORTERS (703) 380-5017

323




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

Jenne - Direct 133

of this law firm, was insistent that Bruce
Stockburger not have any of this Rich Hill stock.
They wanted to completely divorce Mr. Stockburger,
who is her former lawyer and business partner, and

Ms. Snyder-Falkinham.

BY MR. MILLER:
Q State whether or not there was any discussion
at that time about satisfaction of the note running from Mr.

Stockburger to Ms. Snyder-Falkinham in the amount of

$25,000.
A Yes. The note was to be marked paid.
Q Did Ms. Snyder-Falkinham agree to that?
A Yes. |
Q That was in your first conversation with her

after the meeting which ended at 2:00 o'clock with Mr.
Hodges?

A Right. And with regard to the note, when we
were discussing this, it wasn't a big issue, and Mr. Rasnic
made the statement to her that he would buy the note from
her for $25,000 if that's what she wanted him to do.

His statement basically was that If
everything else is agreeable to you, that should not be an

impediment, and I think Mr. Rasnic's words about the stock
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transfer of Mr. Stockburger's stock was to transfer it to
the Easter Bunny; something to that effect.

Q Did you go back and meet with defense counsel
after that meeting with Ms. Snyder-Falkinham?

A Yes. |

Q Did you reach an agreement with defense
counsel with respect to Michael and Stacey Snyder?

A When Mr. Rasnic and I, at the second meeting,
we met you two, you and Mr. Hodges, back in Room 125, we
told you at that time that we could not speak on behalf of
the trust, on behalf of Joe, or on behalf of Mike and
Stacey; that we were given to understand that if you wanted
Mike and Stacey on the release, you were going to have to
give them each X number of dollars, and we conveyed that
amount to you.

And this was a big concern that you all had.
You kept wanting to push that. You wanted to have them on
this release too, and we made it clear what it would take to
get them on the release. And we had a lot of discussions
with you all about this, and as I recall, you all left and
said, well, you would just have to get back with Reciprocal,
and you will be back in touch.

Q Did Mr. Hodges and I get back with you?

A Yes. The third time, Mr. Hodges came by

CENTRAL VIRGINIA REPORTERS (703) 380-5017
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himself. He came the first time by himself and the third
time by himself.

Q What did Mr. Hodges advise you with respect
to Stacey and Michael?

A On the third meeting with Mr. Hodges, he --
I've got to be careful not to use the figures, but the
amount of money that she had agreed to accept, he wanted us
to escrow out of that pile of money enough to satisfy her
son Michael for a year, to see if he was going to pursue a
cause of action.

I think Mr. Rasnic frankly at first, because
of that discussion, thought that basically the proposition
was to pay her this amount plus an escrow amount, but in
further discussion it was made clear that no, out of the
amount that would be set aside for Michael -- it would come
out of the lump sum amount we were talking about for Ms.
Snyder-Falkinham.

Mr. Rasnic and I again told Mr. Hodges what
it would take to satisfy him; that he was not a part of this
lawsuit, and the basic position was that if that was going
to be an impediment to this thing, then let's forget about
it and try the case.

Mr. Hodges said, Give me a little more time

to get back to Reciprocal and get back to you.
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Q Did Mr. Hodges get back to you?

A He did by telephone.

Q What did he tell you?

A When he called on the telephone, he said, and

I wrote this down at the time, he said that this is =-- that
they had gotten ahold of everyone in the Virginia Reciprocal
committee -- as I understood it, there was a committee --
every person except one person. He was out of pocket, and
it was going to be later that evening before he could get
them, but it was 98 percent sure. It was going to take
three days to get the check; they would run the risk and
Mike and Stacey; paperwork in the morning.
That's the note I made at that time.

Q Was it your understanding that the note

executed by Bruce Stockburger dated December 15, 1990 was to

be marked paid and returned to me?

A Yes.

Q Did Ms. Snyder-Falkinham agree to that?

A Yes.

Q Did you talk with Ms. Snyder-Falkinham after

you talked with Mr. Hodges the last time?
A Yes.
Q Did she agree to all the terms of the

settlement at that time?
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A Yes.
Q Was there any reservation in her mind about

the settlement at that time?

A No.
Q Did she go home?
A She went somewhere, I don't know if she went

home. She left and said she was going home.

Q Did she make any phone calls from your room?

A Most of the meetings with Ms.
Snyder-Falkinham were in Mr. Rasnic's room, and she made
several phone calls from there, some in my presence and some
not in my presence.

Q Did you hear her make any phone cg;ls to her
friends and relatives? |

A I know she was trying to get ahold of -- I'm
not sure which relative it was, but she was trying to call
these people to call them off, and she was having a hard
time locating one of them. I'm not sure if it was her
sister, or who.

I remember her commenting I think her
brother-in-law is a doctor, and she was trying to get ahold
of him to tell him he wouldn't have to spend a couple days
in court. He was going to be there for the trial.

Q What did she tell her brother-in-law that you
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can remember?

A The calls she made, and I'm not exactly sure
who she was speaking with when she was making these calls,
because at the same time we were -- myself and the
paralegal, we were calling off witnesses we had scheduled
for the first day, as well as a shadow juror we had lined
up.

But after the telephone conversation with Mr.
Hodges -- and in this conversation, there was conversation
also about trying to reach the judge, but he was already on
his way, apparently, and that you all had quit work on the
case, we had quit work on the case, we were releasing our
witnesses for the next day; this, that, and the cher.
So after this telephone conversati;h with Mr.
Hodges, went back to 109 and had this conversation with Ms.
Falkinham and told her that they had reached everyone except
one person, and told her that Mr. Hodges' figure was 98
percent; that they had quit work on it, and we had quit work
on it.
MR. HORWATT: Mr. Jenne, I'm having terrible
trouble hearing you.
I'm sorry, Your Honor. He just said
something that was very critical to me, and that was

what Mr. Hodges said to my client, and I couldn't
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hear it.

THE WITNESS: I'm sorry. I didn't mean to
say that, if I did. Mr. Hodges never spoke to her,
to my knowledge.

MR. HORWATT: Thank you.

THE COURT: I think his initial question was
did you hear her make telephone calls to some of the
proposed witnesses.

THE WITNESS: Yes, but I don't know who. I
don't know who she talked to.

THE COURT: Okay.

BY MR. MILLER:

Q What was her mood after you told hét you
talked to Mr. Hodges and he was 98 percent sure that the
money would come through that next day or the next night?

A She was happy. She was standing in the room
there and I went over put my arm around her, and hugged her,
she hugged me; I said, Go on home, get some sleep; we'll
call you in the morning when the papers are ready to sign.

Did you call her the next morning?

Q

A I did.
Q What time did you call her the next morning?
A

According to the hotel record, it was 8:03.
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Q a.m.?

A a.m

Q Had you received a phone call that morning?
A You called me right about 7:30 and told me

that you had got the call at 11:30 the night before; you
didn't want to bother me. I got up and did a few things you
do in the morning; brushed my teeth, washed my face, and
went in and called her at her home.

Q What did you tell her at that time?

A I told her that I had just got a call from
you, and to the effect -- I think I even used the words that
you'd heard from the Apostle Paul, but it wasn't until 11:30
the night before, and you didn't want to bother me late at
night; you got ahold of the last committee member'and it was
a done deal, and as soon as we got the paperwork together,
we would call her; there was no need for her to come up and
sit around when we were going through this process.

Q Did you have the authority at this time --
state whether or not you had the authority at this time to

dismiss the action.

A Yes. I told her Tom was going to the
courthouse.
Q Did you tell her that at 8:00 o'clock?

A Yes. We knew the judge was coming down from
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Fairfax.
As a matter of fact, I think you suggested
that one attorney from each side needed to appear before the

judge, and Mr. Rasnic went.

Q And the action was dismissed?

A I've seen the papers. Yes.

Q And you did receive the release?

A Yes.

Q And the release you first received contained

signature lines for Central Fidelity Bank and for Joseph O.

Falkinham?
A That's correct.
Q And did you later receive word that those two

entities would not execute the release?

A Never received word one way or the other with
Joe Falkinham. I did speak with him on the phone that
Monday evening, probably about 9:00 o'clock, but he didn't
say then that he would or he would not.

When I got back, I think it's when I got to
my office in Cleveland, I had a Fax transmission from Joe
Anthony saying that he represented the trust, and that they
weren't going to sign. But they were not part of the deal
to begin with.

Q State whether or not the deal ever changed
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after an agreement was reached late in the evening of the
30th or early in the morning of the 31st with respect to
Georgia Anne Snyder-Falkinham.

A No.

Q I show you Exhibit 9, Mr. Jenne, and I would
ask you if that exhibit spells out the agreed settlement in
this matter.

A To read through this entire -- it appears to
be the agreement that she presented to us.

Q Did the agreement as presented to you by
counsel for the defense spell out the entire agreement in
all respects?

A Yes.

Q And did you have the authority from Ms.
Snyder-Falkinham to enter into the settlement as spelled out
in the agreement submitted to you?

A Yes, certainly.

Q Mr. Jenne, I hate to do it to you, but I

would like for you to, if you could, to identify this as the

agreement.
A This?
Q Exhibit 9.

THE COURT: If he has to read every word,

it's going to take him a little while. Suppose we
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eliminate that aspect of it at this point, and give
him time after you all are through with him to
review that, and let him come back and answer that
one guestion.

MR. MILLER: That's fine, Judge.

BY MR. MILLER:

Q Look if you would at Paragraph 7, Mr. Jenne.

A All right.

Q Did Ms. Snyder-Falkinham agree to Paragraph
7?

A Yes.

Q Did you forward this release, or the release

that was forwarded to you by defense counsel, to Ms.

Snyder-Falkinham?

A I did.

Q Did you receive it back from her?

A No.

Q Mr. Jenne, do you have in your briefcase the

check you received from defense counsel in satisfaction the

agreed settlement?

A I do.
Q And who is it made payable to?
A It's made payable to her and myself.
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Q That check is in your briefcase today?
A Yes.
Q Do you have the telephone logs from the

Marriott where you and Mr. Rasnic stayed?

A Yes.

Q Do those telephone logs indicate the outgoing
telephone calls from your room and Mr. Rasnic's room on
January 30 and January 31?

A Yes.

Q Could we have those, please, sir.

Room 109 was whose room?

A Mr. Rasnic's.

Q And Room 125 was whose room?
A My room.

Q All right.

MR. MILLER: I would ask this be marked
Exhibit B.

MR. HORWATT: I'm going to object to it. I
haven't seen it; I haven't had a chance to voir dire
the witness on it. We asked for these things from
the witness, and he never produced it.

THE COURT: I sustain your objection. I
think it's hearsay, if you're objecting on that

basis.
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MR. HORWATT: I object.

BY MR. MILLER:

Q Mr. Jenne, did you prepare a memorandum on
the sequence of events that took place on January 30 and 31?

A Starting about 1:30 on the 31st, after I'd
had a telephone conversation with her, with my small hand
recorder I dictated some events.

Q So they were not contemporaneous dictation;
you had past recollection recorded starting 1:30 p.m. on

January 317

A Yes.
Q Do you have that with you?
A I do. This is what I mentioned that I

thought maybe the Court should inspect prior to --

MR. MILLER: Would Your Honor like to see
that before we ask it be identified?

THE COURT: I assume you object to it.

MR. HORWATT: I sure do.

THE COURT: I would sustain the objection at
this point. If there are questions you want to ask
him, you can go ahead and ask him.

MR. HORWATT: Not only that, Your Honor, I'd

like it produced pursuant to our subpoena.
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THE WITNESS: 1I've never received a subpoena
from him.
THE COURT: I'm not sure you have a valid

subpoena.

BY MR. MILLER:

Q Whén did you first learn Ms. Snyder-Falkinham
might not be agreeable to the settiement spelled out in
Exhibit 9?

A It was on the 31st at or about 12:50 when I
telephoned her to tell her to come to Roanoke to sign the
papers.

Q What did she tell you then?

A Well, actually I had my paralegal put the
call in. I was packing up boxes and exhibits and things; I
simply asked her to call Georgia Anne and tell her to get
her on her way.

When I did, the paralegal said, She wants you
to Fax this to her first, and when she did that I just
picked up the phone and told Georgia Anne we'd met with you
all; we had gone over a draft; it was being worked on; by
the time she got up there or she and Joe got up there we
would have it ready to execute. And she said she wanted it

Faxed to her; that she was still thinking about it.
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Q Did she indicate what she was thinking about?

A I think she simply said she was still
thinking about it. And I acted, or reacted, "What do you
mean, you're still thinking about it?" You know; this
deal's been settled, it's over with; we need you to get up
here and get the paperwork completed.

She became very angry and upset; I became
angry and upset. She told me that she had talked with Barry
Mehler, who was serving as an expert witness for us, and
that she had damages of X number of dollars, and that --

MR. HORWATT: Your Honor, excuse me. I'm
going to object to any discussions with Mr. Mehler
as hearsay at this point.

MR. MILLER: If Your Honor please, I --

THE COURT: He wasn't quoting Mr. Mehler, he
was quoting your client.

MR. HORWATT: I'm sorry. This is her talking
to him?

THE COURT: That's what I understand.

MR. MILLER: Yes.

THE WITNESS: That's correct. That's what
she told me, and she said that Mr. Mehler had told
her that we were not prepared to fight the case for

her, and that she was not going forward with it at
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this point, and that we would be hearing from her
new lawyer from Washington, D.C. after 2:00 o'clock,
and that he could handle us, and that she =-- it
looks like she might have to sue us now, or
something to that effect.

This conversation lasted maybe 10, 15
minutes. I was pretty taken aback by the whole
thing, and that was the end of the conversation.

At that time we called you guys and had you
come down and told you that we had had this
conversation with the client and she was not going

forward with the settlement.

BY MR. MILLER:

Q Mr. Jenne, how long have you been practicing
law?

A I graduated December of '66. I became
licensed in February of '67 and I have practiced ever since.

Q Have you ever had a client renege on you

before?
A No.

MR. MILLER: Thank you, sir. Mr. Hodges may

have questions.

THE COURT: Let's recess a little while for
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lunch, but before we do recess, let me ask you a
couple of questions, Mr. Jenne, to be sure I
understood what you testified to earlier.

You indicated with your initial conversation
-=- or not your initial conversation, but with your
conversation with Ms. Snyder-Falkinham that she
agreed to the confidentiality of the settlement;
that is, the amount, and she did not agree to have
my Mike and Stacey sign the release, because she
didn't have the authority?

THE WITNESS: That's correct.

THE COURT: So far as the marital trust, the
release of Central Fidelity Bank, she indicated she
didn't have the authority to do that?

THE WITNESS: That's correct.

THE COURT: So far as the various entities
that you referred to, I understood you to say that
she did not agree to that; did I understand you --

THE WITNESS: No, that's incorrect. She did
agree on behalf of the Snyder Company, Snyder
Associates, and Rich Hill Development, in her
capacity with Rich Hill Development.

THE COURT: And the trial brief she agreed

that would be withdrawn?
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THE WITNESS: Yes.

THE COURT: So far as the stock that Mr.
Stockburger was to transfer back to her, at least
the proposal of that, she did not agree to that?

THE WITNESS: That's correct.

THE COURT: And she did agree to have the
note marked paid and canceled, that is the
Stockburger note directed to her?

THE WITNESS: Correct.

THE COURT: Suppose we recess at this point
for lunch. 1It's about ten after 1:00 now; if you
all don't mind taking a little bit shorter lunch
hour than you maybe normally would, and we'll try to
reconvene at 2:00 o'clock.

Would you please tell your witnesses not to
discuss the case. 1It's all right for the lawyers to
talk with them, but they're not to talk about the

case with anybody else.

(The lunch recess was taken.)

THE COURT: Mr. Hodges, I think we're ready.

MR. HODGES: I understood Mr. Miller had one
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more question of this witness.

BY MR. MILLER:

Q Mr. Jenne, have you had an opportunity to
review Exhibit 9?

A I have.

Q Is Exhibit 9 is a memorialization -- state
whether or not Exhibit 9 is a memorialization of the
settlement terms agreed to on the evening of January 30,
1994.

A It is.

Q Did Georgia Anne Snyder-Falkinham voice any
opposition to executing this in terms of her position as the
cotrustee of the marital trust and the residual trust
created under the will of Peter C. Snyder?

A No.

MR. MILLER: Thank you, sir. That's all I
have.

THE COURT: All right. Mr. Hodges?

DIRECT EXAMINATION (continued)

BY MR. HODGES:

Q When we recessed for lunch, Mr. Jenne, at
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least according to my notes, the Court had asked a seriés of
questions that appeared to me at least to be based on the
listing of conditions you gave us; that is, the
confidentiality, et cetera, et cetera.

There's one of those conditions I want to
follow up, because perhaps the Court has already resolved it
in the Court's mind, but I'm not sure the record is clear.

You may remember that there were conditions
originally that the plaintiff, Georgia Anne
Snyder-Falkinham, sign the release in all of her capacities,
I think are the words you used; then you made reference to
signing on behalf of the marital trust and the residual
trust?

A All right.

Q Now, my question is when you, Mr. Rasnic, and
your client, Ms. Snyder-Falkinham, reviewed all of these
conditions by the time you got through in your conversations
with Ms. Snyder-Falkinham, had she agreed to sign in her
capacity, sign the release in her capacity as a beneficiary
under the marital trust?

A Yes.

Q Had she agreed to sign the release in her
capacity as beneficiary under the residual trust?

A Yes.
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Q Had she agreed to sign in her capacity as a

cotrustee for those trusts?

A Yes. If you --
Q Yes?
A I guess I don't need to add.

Q Is there any question in your mind?

A A part of the discussion, and you attorneys
may remember this, the Court may remember it, but one of the
motions to amend that we made that you gentlemen resisted
was to bring this action not only in her individual capacity
but in her capacity as a beneficiary of that trust, and
that's -- I mean, the Court allowed the amendment over your
objection, but that was one of the reasons that you
presented that to us, and that's the reason we were
discussing it with her.

Q And you covered the $25,000 note, covered the
Rich Hill Development.

What I would ask you next is at the time on
the morning of January 31, 1994, when you endorsed each of
the two orders, that is, the order taking out all of the
individual defendants and the order =-- final order of
dismissal with prejudice in which you and Mr. Rasnic
endorsed the order as, quote, "We ask for this," end quote,

what was your authority and direction from your client as of
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the time you were putting pen to paper with regard to
bringing this case to a conclusion?

A That it was settled, and that all of her
claims were dismissed with prejudice.

Q and what was the basis upon which you held
that position and that understanding with your client?

A Her direction to us.

MR. HODGES: Thank you, sir.

THE COURT: All right. Mr. Horwatt?

CROSS EXAMINATION

BY MR. HORWATT:

Q Mr. Jenne, what time did Ms. Snyder-Falkinham

arrive at the Marriott?

A On Saturday or Sunday?
Q I'm sorry; on Sunday.
A As I stated earlier, I believe it was right

around 11:00 o'clock.

Q And do you recall that during that day, that
there were three sessions that you had with counsel, defense
counsel?

A Yeah, I believe that's what I testified to

earlier.
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Q And the first session went from about 12#00
to 2:00?

A It was my recollection thét the session
started a little bit before 12:00, and I thought it was
before 2:00 o'clock, shortly after lunch, because I remember
when I went back to Room 109, Ms. Snyder-Falkinham and the
other two girls had ordered lunch and they were having

sandwiches there.

Q What time would you say it was?

A Approximately 1:30, I would guess.

Q Do you have the pad with the conditions on
it?

A Uh-huh.

Q May I see that, please.

A Certainly.

Q Now, this pad doesn't have a date on it, does
it?

A No.

Q And it doesn't have the time on it, does it?

A No.

Q Isn't it a fact when you came back the first

time from your first meeting that was at 1:30 or 2:00
o'clock, that you had a higher settlement figure, which we

won't state here, than the one that you had previously had
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on the table, when you came back?
A I'm not sure I understand the gquestion.

THE COURT: They eventually increased their
offer, as I understood your previous testimony.

THE WITNESS: Yes. As I stated previously,
there wasn't an offer saying, We're going to
increase it from X number of dollars to X number of
dollars; it was, If this will get it done, this is

what we'll do to try to get it settled.

BY MR. HORWATT:

Q Wasn't the first thing you talked about a
dollar figure; didn't you focus on the dollar figure
initially? Would she take this increased amount that had
been offered, wasn't that the focus initially?

A I don't think it was a focus. I think we
explained to her, exactly as I testified earlier, what their
position was; this is what they were going to propose, this
was the amount of money, and these were the conditions they
would like us =--

Q Isn't it a fact that when you came back from
the first meeting, that the only conditions you had were the
confidentiality condition, the condition that her son and

daughter sign, and that she sign?
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A No.

Q Are you saying that every one of these
conditions that you have on this pad were conditions that
you brought to her after you left the first session between
12:00 and 2:007? |

A Yes, when we came back and explained this to
her, explained again it was not an offer; this was what they
want us to agree to; these are who they want released, and
these are the entities and the people that they want to sign
the release.

We laid it out to her exactly as Mr. Hodges
had laid it out to us.

Q When you went back a second time --

A Went back which way, to talk to Mr. Hodges or

to talk to her?

Q Went back to talk to them.
A Okay.
Q You told them that you had to have a higher

amount; you wouldn't take their increased offer, correct?

A No.
Q You didn't tell them that?
A No. What I told them when we went back the

second time was that she would take the amount of money that

they were proposing, but if they wanted Mike and Stacey to
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join in the release, they were going to have to have more
money for Mike and Stacey, and we told them how much would
be involved for Mike and Stacey.
Q That's a higher amount, isn't it? 1It's a
higher amount?
THE COURT: Don't argue with him. 1It's a
different amount.
THE WITNESS: It wasn't a higher amount for
her, Mr. Horwatt. We made it clear --
MR. HORWATT: 1It's a higher amount to settle
the case.
MR. MILLER: I object.
THE COURT: I think you guys are being kind
frivolous about it, really.
MR. HORWATT: I apologize, Your Honor. 1I'll
move on.

THE COURT: All right.

BY MR. HORWATT:
Q Now, when -- you also knew that there was a

tax question; you said that?

A A tax question about this December 1990
transaction?
Q Yes.
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A Well, we knew that we were not going to do
anything in this settlement to upset that.

Q Well, you knew that she objected to the
transfer of the stock back to her, which was one of the
conditions that the defendants had made as a basis for this
proposed settlement; isn't that correct?

A That was not an initial objection. I'm
not a tax attorney, Mr. Rasnic is not, obviously Ms.
Snyder-Falkinham is not. We did not know how, or in what
way, if anything, it would impact her to have Mr.
Stockburger's stock transferred back to her.

.
So to that end, we called Mr. Anthony, Joe
Anthony, who is a tax attorney; discussed it with'him. He
and I were initially talking about if she took hisastock in
cancellation of the $25,000 note, would that give her a
$25,000 basis in that stock so she could take an additional
loss.

Q Mr. Jenne, my question to you is this: She
told you she had a problem with that condition, didn't she?

A No. She didn't know.

Q She told you she would not accept that
condition unless and until she was satisfied that it would

not cause tax problems to her?

A No. We told her that we were not going to
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involve that stock transaction, and she agreed. You know,
she did not want anything to upset that December 1990
transaction; we didn't either.

Q Now, the note was part of the stock
transaction, wasn't it; it was part of the total transaction
in 19907

A Mr. Stockburger still had a $25,000
outstanding note to her.

Q It was part of the transaction?

A I did not put the transaction tpgether. I
guess, if you want to use it in that term.

Q And the question of what happened to the
note, you knew, didn't you, was just as much of a concern to

Mr. Anthony and to her CPA as the stock was?

A No. I never discussed that.

Q You didn't know?

A (Witness shakes head).

Q You didn't hear them tell you that?

A If I hear your question correctly, I wasn't
told that.

May I have my notes back?
Q Well, I have some more questions I have to

ask you about these notes.

A Okay. I just want to make sure they don't
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get shuffled in with your papers.

Q Fine. How long had you been working on this
case?

A I first met Ms. Falkinham in the summer of

1991; started working on this case in the fall of 1991.

Q You have a lot of hours in the case?
A Yes.
Q And you had a 40 percent contingency riding

on the outcome of this case, did you not?

A Yes. That was our fee basis.

Q Now, I notice here, "Paperwork in the
morning." When you talked with Ms. Snyder-Falkinham, did
you mention that there was going to be some paperwork she
was going to have to sign?

A I told her the next morning when all the
attorneys were present that we were going to do the release
documents, and we would sign them right there so we wouldn't
have to mail them around.

Q So you told Ms. Snyder-Falkinham that all of
the different points, all of these different ten points,

were going to be done on a handshake, and --

A No, no, no.
Q You didn't tell her that?
A No.
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Q Did you te;l her --
A No, because those ten points were not a part
of the agreement.
Q Well, let me ask you something. Let's go to
Exhibit 8.
MR. HORWATT: You've got one, and I'll just
take a copy so you can look on, Your Honor.

MR. MILLER: I don't think there's an Exhibit

THE COURT: I don't have an Exhibit 8 either.

MR. HORWATT: I'm looking for the first
settlement agreement --

THE COURT: You mean the release?

MR. HORWATT: Yes.

THE COURT: That's Exhibit 6, the first one.

MR. HORWATT: Your Honor, I'm sorry. I

apologize.

BY MR. HORWATT:
Q Now, I'd like to ask you about Exhibit 6, and
I'd like to ask you whether there is a confidentiality
provision in that exhibit --
THE COURT: Well, Mr. Horwatt, it speaks for

itself. You can argue from that later on, if you
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want to.
MR. HORWATT: Well, Your Honor, I'm merely

trying to -- I'm sorry.

BY MR. HORWATT:

Q Can you tell me whether or not the
confidentiality agreement was, in your view, part of the
entire settlement?

A Yes.

Q And when the order was entered, that
confidentiality agreement became part of the order, did it
not?

A Yes.

Q If the order was violated, it was punishable

by contempt; correct?

A I assume.

Q Well, you read the order.

A Yes.

Q I mean, that's an important point, isn't it?
A Well, it is an important aspect of the

settlement that it be confidential, and we agree to it being
confidential. We discussed all the ramifications of it, and
it was a part of the agreement and part of the order.

Q It is important if a client violates an
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agreement and it is punishable by contempt, isn't it?

A I think it is.

Q Given the fact that that was important, did
you have an actual provision that you went over with her
about the terms and conditions of that confidentiality
agreement?

A We didn't have anything in writing, but we
explained it to her, and discussed it.

Q Well, when you explained it to her and
discussed it, did you tell her that if she showed the
agreement to anybody that wasn't an attorney of record, that
it might be a violation of the confidentiality agreement?

A I don't think we said it in those terms on
Sunday evening. When we talked to her about the
confidentiality, she wanted to know, Well, what does this
mean, because in the past month she had been talking about
writing a book about this. And Mr. Rasnic or myself said,
Well, this means there's no book. And I think I said that,
that it would just havé to be maintained a secret; we could
not disclose that information.

Mr. Rasnic made the comment it wouldn't be a
bestselling book anyway; there's no sex or murder involved.
We talked about the fact it would have to be confidential;

if there was a breach of the agreement, she'd be subject to
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some liabilities as a result of that. And that didn't seem
to bother her.

Q Let me ask you about the provision regarding
the trust. As I understand it, the trust was included in
the first agreement, was it not; in the agreement you have

there, included as a signatory?

A Right, they put Central Fidelity on as a
signatory.
Q Therefore that was part of the conditions you

went over with her; is that right?

A No. It was not a condition to settlement.
As I stated, or I meant to state earlier, that's what these
gentlemen wanted. We explained to these gentlemen that we
did not represent Central Fidelity, just like we didn't
represent Joe Falkinham; we did not represent the children.

We said we can present that to them, and if

they want to sign it, that's fine, but it's not part of the
agreement. |

Q Do you think that what goes in a final
agreement that is embodied -- embodies all the terms and is
signed by all the parties is an important document?

A I do.

Q And consequently, do you consider it as a

reasonable and prudent attorney important for you to go over
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each and every provision of that agreement with your client?

A Yes.

Q And would you agree that when documents are
reduced to writing, that issues, guestions, meanings,
connotations, come to the surface that may not have come to
the surface during oral discussions?

A No, I don't agree that that always occurs.

It certainly may occur.

Q Indeed, one of the reasons why written
agreements are used by parties is because of their
recognition that sometimes oral understandings don't capture
all of the nuances and all of the terms and all of the
conditions; isn't that right?

A I suppose that's possible.

Q And in this transaction, in this settlement,
you anticipated all through this, did you not, that

ultimately there was going to be a document like this;

correct?
A Yes.
Q In fact, one of the major points =--
A When you say "a document like this," I don't

know what you held up. We anticipated that there would be a
settlement like Exhibit 9, a settlement document.

Q Or 8?
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MRS. SNYDER-FALKINHAM: 6.

THE COURT: You mean 6.

MR. HORWATT: Or 6; I'm sorry.

THE WITNESS: There was goihg to be a

settlement document signed, yes.

BY MR. HORWATT:

Q Now, you even went through who was going to
sign the document and who was going to be released in the
document, didn't you, with her?

A Yes.

THE COURT: Mr. Horwatt, we keep on going
over the same thing. I assume what you're getting
at, or maybe what you're getting at, is the
difference between 6 and 9, and why 6 was submitted
the way it was. 1Is that one of your concerns?

MR. HORWATT: Well, Your Honor, I'm concerned
because there are diametrically different versions
of what happened in terms of what was agreed to --

THE COURT: Between your client and Mr.
Jenne.

MR. HORWATT: VYes. And I'm concerned because
of the fact that Agreement 6, that says that it's an

integration and says that all of the material
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provisions are included, is signed by Mr.
Stockburger, and then another agreement comes out
which is different from this agreement.

And I'm concerned, and I'm trying to develop
a record to establish that it was impossible for
there to be an agreement that incorporated all the
essential terms that was complete and signed off on,
given the flow of these events.

And that's what my cross-examination is
about, and I apologize to the Court if it's tedious.
THE COURT: Well, it's not necessarily

tedious, I'm just not sure we're accomplishing
anything by doing this. I thought originally what
you were doing is trying to distinguish between 6
and 9, to bring about why these things were in
Number 6 that were not agreed to.

MR. HORWATT: Well --

THE COURT: And you might tell me why that
didn't come about, why the things that were in
Number 6 --

THE WITNESS: As I stated earlier, Your
Honor, these gentlemen, Mr. Hodges, Mr. Miller,
wanted these conditions. We told they we could not

speak for Mike, we could not speak for Stacey, we
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could not speak for Central Fidelity, nor for Joe
Falkinham.

We said we could present it to them, and if
they want to sign it and join into it, fine, but we
can't speak for them, and it's just not part of the
deal.

THE COURT: Then you did talk to Mrs.
Snyder-Falkinham about it, and she indicated no she
was not agreeable to that; then Exhibit Number 9 was
prepared and eventually submitted. Is that correct?

THE WITNESS: She never has to this day told
me her husband wouldn't sign it, but I assume from
the silence he would not. So we just had them take

out those provisions.

BY MR. HORWATT:

Q As a matter of fact, on the evening of the
30th, did she not make a telephone call and ask her husband
whether he would sign, and didn't she tell you or Mr. Rasnic
that he would sign?

a That's a double-barreled question. I don't
know if she called him or not. We suggested during the day
that she call him, when this was going on. She said he was

at a Super Bowl party and she did not want to bother him.
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When we mentioned that they wanted Joe
Falkinham to sign, her statement was, "I don't know why he
wouldn't."
Q And you don't recall that she actually called
him that evening before she left?
A I do not.
Q Do you recall that -- Let me ask you, who

drafted these agreements?

A Mr. Miller.

Q And when did Mr. Miller draft the agreements?
A I assume it was Monday morning.

Q So it's certainly correct that she never saw

these agreements on Sunday?

A That's correct.

Q Or any version of them?

A That's correct. Except the oral version.

Q The oral version. She didn't see a version

before you had Mr. Rasnic go to court and move to dismiss
the case?
THE COURT: Mr. Horwatt, you're asking the
same thing. He said she didn't see it.

MR. HORWATT: Thank you, Your Honor.
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BY MR. HORWATT:

Q What does the "RHDC payables" mean here?

A This is a note on the morning of the 31st,
after I had called Ms. Falkinham at 8:03, I got a call from
Joe Anthony.

I guess I should back up a minute. When I
talked with Ms. Snyder-Falkinham at 8:03 and told her about
this phone call and that the paperwork would be ready later
on that morning, she told me the night before when she had
gotten home she had talked to Joe Anthony and he had told
her it would be better for her to transfer her stock to Mr.
Stockburger rather than Mr. Stockburger transferring his
stock to her. That's when she told me.

I told her the Stockburger stock was going to
a third person, so it was not a problem -- Q
Let me stop you there. Was there any agreement on who that
third person would be?

A No.

Q Was there any agreement on what the
conditions of that third-party transfer would be?

A Well, there was no conditions, just it would
be transferred out of Mr. Stockburger's name.

Q But there wasn't any terms and conditions

with respect to the disposition of Mr. Stockburger's stock
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to anyone other than himself; right?

A Well, that it would be transferred to
whoever, some third person that was not connected to her.
And if you let me finish my answer, just a moment ago, you
asked me about this. l

Mr. Anthony followed up with a telephone call
to me and made the statement that he had done a little
research Monday morning, and that he thought it would be
better -- same thing she said -- for her stock to go to
Stockburger, because he was concerned that there was some
payables by Rich Hill Development Corporation; that is, that
they were claiming that this corporation still owed money to
Gentry, Locke for legal services, and also to Glenn,
Flippin.

And when Mr. Anthony started telling me this
I started making notes, and I said, Joe, it's not going to
be a problem; it's going to be a mutual release. Glenn and
Glenn, Flippin and Stockburger and Gentry, Locke, will be
releasing her; these outstanding bills are not going to be
an issue.

Q Again, you had to go back to Gentry, Locke
and talk to .them about legal fees?

A No.

Q You never had to do that?
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A On Sunday when we were talking to these
fellows here, a part of the deal was they were releasing her
as well, and we discussed this with Ms. Snyder-Falkinham.

Q Do you recall discussing the issue of
releasing the fees with Mr. Anthony?

A Yes.

Q Did you not go back and discuss that issue on
Monday morning with Gentry, Locke?

A No. That was taken care of on Sunday.

Q Is there anywhere in this agreement, either
Number 6 or Number 9, that the dollar figure is recited?

A .No.

Q Is there anyplace in writing that the dollar

figure is recited?

A On the check that they sent.
Q That's the only place it's recited?
A Right. Well, you say is it recited; I have

it on my note here, too, but I don't guess that's what
you're talking about.

Q That's not what I'm talking about. Was there
any kind of written instrument that was delivered by the
Virginia Reciprocal that it had waived any policy
reservation that it may have had?

A In the mediation hearing in Richmond, in
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exchange for letting these individual named defendants out
of the case, they agreed to withdraw their reservation of
rights letter that pertained to the law firm, because they
were defending not only the law firm but Stockburger under
reservation of rights.

Q And my question to you is was there any
withdrawal of that -- was there any instrument that was
delivered to you that said the Virginia Reciprocal
officially advises you that there has been a withdrawal of
the policy reservation?

A Well, I'd have to look at the mediation
notation to see exactly what was said, but at the mediation
hearing this was accomplished, and there were two
representatives from Virginia Reciprocal there that

verbalized that, and I understood would follow up with a

letter.
Q Did you ever see it?
A It never got to that point.
Q Did you ever see it?
A No.
Q So although Virginia Reciprocal said that

they would waive, you never got a letter or anything
delivered to you indicating that that had actually been

accomplished?
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A Unless it was on the mediation form. That's
the only thing that I've seen.
Q Now, I'd like you to look at the last page of
both Exhibit 6 and Exhibit 9.
A I have 9 before me, I guess.
Q Let me take you back to Provision Number 10.
Now, Provision Number 10 on Exhibit Number 9, if you would.
look at this one, is a -- what we call an integration
provision, isn't it?
THE COURT: What's your gquestion about it?
MR. HORWATT: Well, my question is =--
THE WITNESS: I don't know what you call an
integration provision.
THE COURT: Go ahead and ask him the question

you want to ask him.

BY MR. HORWATT:

Q My question is this document, according to
you, does not contain all of the terms and conditions that
the parties arrived at in settling this case; is that right?

A No. It does.

Q It does? Well, does it contain the items
that you referred to in the mediation agréement?

A Well, that wasn't a part of the settlement.

CENTRAL VIRGINIA REPORTERS (703) 380-5017

366




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Jenne - Cross 176

Q It wasn't?

A The settlement, Mr. Horwatt, was that they
were going to pay X number of dollars; she was going to
accept that amount of money, and she was going to release
the people mentioned here; that she was going to cancel the
$25,000 note, and it was going to be confidential. That was

the settlement.

Q So the mediation agreement is not a binding
agreement?

A No, it is a binding agreement, but that was,
the mediation -- when we got to Roanoke and ready to try

this case and got into this negotiation situation, that
mediation agreement, as far as I was concerned, was history.

We had attempted to go through mediation. We
felt we had accomplished a little bit on behalf of our
client by getting the reservation of rights letter lifted,
as to the law firm, and we thought that was binding, on them
as well as us.

Q So the agreement you had in the mediation
conference is a part of the settlement; the oral conditions
arrived at is part of the settlement, and this isn't part of
the settlement, is that right? 1Is that what I'm hearing?

A I don't think that's what I'm saying.

THE COURT: I don't think you're following,
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Mr. Horwatt. I think what he's saying in effect is
that when they had the arbitration hearing in
Richmond, that they were bound by the final results
of that and the notations that were made by the lady
who was the arbitrator, or whoever the lady was that
made those notations.

When they finally got to the settlement of
the case, that in effect superseded and was the
final result, taking into consideration the
arbitration agreement, and in effect would make the
arbitration =-- the results of the arbitration
hearing more or less moot, is the impression I've
gotten.

THE WITNESS: That's better than I can sum it
up.

THE COURT: Maybe I haven't expressed it very
well, but that's impression I've got.

MR. HORWATT: Very well, Your Honor.

BY MR. HORWATT:

Q Then do I understand that this is, this

Exhibit 9, is the entire agreement?

A Yes.

MR. MILLER: Mr. Horwatt, that's my copy of
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Exhibit 9. I sort of don't want to lose it. Thank
you, sir.

MR. HORWATT: Thank you.

THE COURT: Any more questions?

MR. HORWATT: VYes.

BY MR. HORWATT:

Q You received a number of requests from your
client prior to this hearing and after your discussion on
the 31st --

MR. MILLER: If Your Honor please, I'm going
to object to this as being irrelevant and
immaterial. He's obviously trying to set up
proceedings beyond these, and they obviou;iy don't
relate to the issues here.

THE COURT: Let's hear the question. Go

ahead with the question.

BY MR. HORWATT:

Q -- asking you to produce all of your notes,
memoranda, and other documents relevant to the negotiations,
didn't she?

A I received a couple of letters from her or

from you. I don't know who drafted it. It says some lawyer
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did; she did not. She wanted all of her files that we had
been working on ==

Q Let me stop you. I'd like to you answer my
question, because my question was, didn't she ask you for
your notes and memoranda and other documents and your
recollections related to the conduct of the negotiations?

A If you show me the letter, I can tell you
exactly what she asked me.

MR. MILLER: Your Honor, I would object on
grounds of relevancy.

THE COURT: I would agree with you. The
objection is sustained.

MR. HORWATT: Pardon?

THE COURT: The objection is sustained. I
don't think that's relevant as to whether they had
an understanding initially.

MR. HORWATT: Your Honor, I think why we are
introducing it is for the purpose of showing there
was not a willingness on the part of this attorney
to share with us his records, and therefore he is in
control --

THE COURT: That could easily be, but that
doesn't have anything to do with what we're here for

today.
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MR. HORWATT: Very well, Your Honor.

BY MR. HORWATT:

Q I want to show you Exhibit 6, Paragraph
Number 8, and ask whether you ever showed Ms.
Snyder-Falkinham that provision.

A I think I testified earlier that she didn't
see any of this.

Q But did you show her that provision in terms
of even any kind of -- any kind of writing; any kind of --
any kind of explanation, in memoranda or any other way,
other than the oral discussion about it?

A Only the oral discussion, and Mr. Rasnic's
comment that he would buy the note if that's what she
wanted.

Q Did Mr. Rasnic and Mr. Crabbs discuss the tax
implications with you of the stock and of the note?

A Mr. Rasnic and Mr. Crabbs?

Q I said Mr. Rasnic; I apologize. Did Mr.
Anthony and Mr. Crabbs discuss with you the tax implications
of the note and the stock?

A No.

Well, it was two questions. We discussed the

stock; the note was not discussed.
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Q Did Mr. Hodges and Mr. Miller discuss the tax
implications of the stock transfer with you?

A Yes, to the extent that -- I think it was Mr.
Miller, I believe, was the one that said that they had
talked to an accountant or a CPA and were given to
understand that that December 1990 transaction would not be
affected even if the stock transferred from Mr. Stockburger
to Ms. Snyder-Falkinham. But we were not willing to take
that chance, so that wasn't a part of the deal.

Q Did they know that that was not something
that Ms. Snyder-Falkinham was willing to take a chance
about?

A That she wasn't going to have the stock

transferred to her name?

Q Yes.
A Yes.
Q Did they know that she had a concern about

whether or not that transaction in 1990 would be disturbed
in any way? You told them about that, didn't you?

A I don't know that they knew. She had a
concern; they knew that Mr. Rasnic -- it was the feeling of
Mr. Rasnic and myself that that transaction was tenuous from
its inception, but we weren't going to do anything to

disturb that. It was going to have to stand on its own
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bottle, and if the Internal Revenue ever disallowed that, it
wasn't going to be because of something we did or failed to
do.

Q Did it occur to you that the payment of the
note, or the marking of it paid and canceled did affect the

transaction because that note was part of the transaction?

A To my knowledge, it would not affect the
transaction.
Q But you were aware that the note was part of

the transaction, were you not?

A The note was included in the consideration,
yes. The payment of the note was included in the
consideration.

Q Did you make a statement to Ms.
Snyder-Falkinham about 8:00 o'clock in the morning, "You're

not going to let this kill the deal, are you?"

A No.
Q You never said that?
A Absolutely no.

MR. HORWATT: May I have the Court's
indulgence one moment.

I've concluded my cross-examination.

THE COURT: Any redirect?

MR. MILLER: We have none, sir.
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THE COURT: You may step down, Mr. Jenne.

MR. MILLER: May Mr. Jenne be excused?

THE COURT: As far as I'm concerned.

MR. MILLER: You may sit in the courtroonm,
Mr. Jenne. Mr. Rasnic will be our next witness.

MR. HORWATT: I may have to recall him.

THE COURT: Then if you wouldn't mind

standing outside, Mr. Jenne.

THOMAS L. RASNIC
was called as a witness, and after having first been duly
sworn to tell the truth, the whole truth and nothing but the

truth, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. MILLER:

Q Would you state your full name, please.

3

Thomas Lee Rasnic.

Q Are you an attorney?

A I'm a lawyer, yes, sir.

Q How long have you practiced law?

A I've been practicing =-- I was licensed to

practice in the state of Tennessee in I believe April of
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'67; I was licensed to practice in the Commonwealth of
Virginia in June of '77.

Q Have you practiced continuously in Virginia
since 19777

A My practice actually includes Commonwealth of
Virginia, the Commonwealth of Kentucky, and the state of
Tennessee, so I have practiced in Virginia, yes, since '77.

Q Did you become associated with Roger Jenne in
the handling of claims for Georgia Anne Snydef-Falkinham?

A Yes, I did.

Q Did you two work as cocounsel throughout the
handling of the matter?

A We did.

Q Did there come a time when the case was set
for trial on January 31, 1994?

A Yes, it was.

Q Was or was not the case settled on the
evening of January the 30th?

A It was settled on Sunday evening. I believe
that was January the 30th.

Q Did you have any discussions with
Ms. Snyder-Falkinham that day?

A Yes; we had discussions with her on several

occasions.
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Q Did she agree to settlement on all terms?
A She did.
Q And did the settlement include or part of the

consideration being paid on behalf of the defendant
Stockburger include payment of a note dated December 15,
1990, from defendant Stockburger to Georgia Anne
Snyder-Falkinham?
A That was part of the entire package.
And I can elaborate as to --
THE COURT: No; just answer his questions.

THE WITNESS: I'm sorry. Yes.

BY MR. HODGES:

Q And did Ms. Snyder-Falkinham agree to that
part of the package?

A Yes, sir.

Q And she told you the case was -- she agreed
that the case was settled?

A Mr. Miller, when we came back to you and
Mr. Hodges after we had been approached by Mr. Hodges and
had a several-hour discussion, I made it very clear to
Ms. Snyder-Falkinham that I wanted -- she had to make the
decision as to whether or not to settle the case; that I did

not recommend -- I never recommended the settlement to her;
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didn't tell her one way or the other what she should do or
not do.

And she told me, because I asked her
specifically, Do you agree to accept the amount of money --

as I've understood, you all have agreed not to mention the

amount -- but this amount of money? And she agreed that she
diad.

Q Did you make any notes on the settlement?

A No, I did not.

Q Did you rely on Mr. Jenne to do that?

A Well, at the time, Mr. Miller, I was prepared

to go to trial. I had returned to my home on Friday evening
after spending a week working -- well, actually two
weeks --
THE COURT: I think his question was did you
rely on Mr. Jenne to do that.
THE WITNESS: I did not rely on any notes. I

did not keep any notes, no, sir. I did not.

BY MR. MILLER:

Q You went to court to see Judge Jennings on
Monday morning, did you not?

A I did.

Q Did you have the authority of your client to
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go to court?
A I don't know that I had her specific
authority to go to court, no. I don't know that I needed

her authority to go to court.

Q Did she agree that the case was settled?
A She did.
Q Did you hear her talking about the case being

settled on Sunday night?

A Yes.
Q And who did she talk to?
A She made calls to several people on the

telephone, in my presence, and advised them that the case
was settled. There's no question in my mind she knew the
case was settled.

Q And she knew she wasn't going to court the
next day?

A She knew she wasn't going to court the next
day, certainly.

Q Did you all tell her we had put our pencils

down and you had put your pencils down?

A I don't --
Q Maybe not those words?
A She was aware that you all had quit working

on the case and that we had quit working on the case, by I'm
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going to say -- well, at least by halftime of the
Superbowl.
Q Was there any doubt in anybody's mind that
the case was settled at that time?
A None.
MR. HORWATT: I object to that, Your Honor.
THE COURT: I sustain the objection. But so

far as you know, was there any doubt?

BY MR. MILLER:
Q Can you state whether there was any doubt in
anybody's ﬁind?

MR. HORWATT: I'm going to object to that
guestion. How can he talk about what was in
somebody else's mind?

THE COURT: 1I'll sustain the objection.

MR. HORWATT: Thank you.

BY MR. MILLER:

Q Was there any question in your mind that the
case was settled?

A There was absolutely no question in my mind,
as a trial lawyer of 27 years, Mr. Miller, that the case was

settled. Otherwise I would have been down there the next
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morning ready to go pick a jury.

Q Have you ever had a client renege on you
before?

A Never.

Q Never in 27 years?

A Never in 27 years.

Q When did you first find out that

Ms. Snyder-Falkinham was reneging on you?
MR. HORWATT: I'm going to object to that
qguestion, Your Honor.

THE COURT: Restate your question.

BY MR. MILLER:

Q When did you first find out that
Ms. Snyder-Falkinham was not agreeing to the settlement?

A It was sometime after noon on Monday, January
the 31st.

Q Did that come about =-- did she talk to you or
did she talk to Mr. Jenne?

A She was originally called by Mr. Jenne's
paralegal, Sherry Arthur, and I heard -- I was sitting right
across from Sherry and I heard Sherry make a couple of
statements and I motioned to Roger to get on the phone,

which he did. I heard some statements made by him and then
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I got on the extension.
Q And listened to the conversation?
A Listened to part of the conversation, not all
of it.
MR. MILLER: That's all I have right now,

Judge. Mr. Hodges has some.
DIRECT EXAMINATION (continued)

BY MR. HODGES:

Q Mr. Anthony -- excuse me; Mr. Rasnic, you
were present at the time of the mediation session on January
25, 1994 in Richmond?

A Yes, I was.

Q At that time would you state whether or not
it was accurate that your then-client Ms. Snyder-Falkinham
made the statement during those proceedings that you and
Mr. Jenne were her attorneys and were authorized to speak
and act for her?

A Yes, Mr. Hodges. And the reason that came up
was because we had discussed it previously, and we were to
be her spokesmen.

Q Now, from the time that you folks concluded

the mediation session in Richmond until the time you were
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before the Court on Monday morning, January 31, 1994 in
Roanoke, at which time you endorsed and helped to present
the order to the Court for entry -- that is, two orders --
had Ms. Snyder-Falkinham at any time stated to you -- state
whether or not at any time Ms. Snyder-Falkinham indicated to
you a revocation of your authority to act on her behalf.

MR. HORWATT: VYour Honor, I object to the
question, again on the ground that there has been no
foundation established that Mr. Rasnic or Mr. Jenne
had authority to go to court and to dismiss her case
with prejudice, and therefore a gquestion as to
whether she had revoked it assumes a fact not in
evidence.

And secondly, he could not under the law of
Virginia assume that he had authority unless he got
it, not whether it was retracted; she had to give it
to him, and she had to give it to him in no
uncertain terms, and therefore I object to the
question on those grounds.

THE COURT: Objection overruled.

THE WITNESS: Let me see if I can recall your
question: Did she revoke any authority she had

given us in that session? No, sir, she did not.
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BY MR. HODGES:

Q At any time between the mediation session in
Richmond on the 25th and the time you and I were before the
Court in Roanoke on the morning of January 31, 1994, had
Ms. Snyder-Falkinham made any statement or reference to you
indicating you and Mr. Jenne were not authorized to act on
her behalf with regard to settlement of the entire case?

A No, she had not.

Q I think the record is clear on this, and I
beg the Court's indulgence, but on the chance there is some
confusion even in the record about why two orders were
proposed on the 31st as opposed to just one final order,
what was the purpose of the order that addressed the subject
of the twelve individual defendant attorneys?

A The mediation session had resulted in an
agreement by the parties based upon certain considerations
being given by Virginia Reciprocal that the individual named
partners would be dismissed from the lawsuit.

Q Would you state whether or not there was a
benefit to your client as a result of that agreement on
January 25.

A Absolutely. At the time of the mediation
session, according to testimony that we had obtained during

the course of discovery, Virginia Reciprocal was defending
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the entire case under a reservation of rights, which our
client was well aware of, and as a result of that mediation
session, Virginia Reciprocal withdrew that reservation of
rights as to the legal -- as to the partnership of Gentry,
Locke.

Q Would you state to the Court whether or not
the order addressing the individual defendants, that is
everyone except Mr. Stockburger, and addressing the
dismissal of the punitive claim was absolutely consistent
with the agreement of January 25.

MR. HORWATT: I'm going to object to that
guestion as leading and argumentative.

THE COURT: Objection overruled.

THE WITNESS: Mr. Hodges, the agreement of

January 25, with the Court's indulgence, speaks for

itself. I don't have a copy of it here, I'm sure

someone does, but my recollection was that the
plaintiff agreed to drop the individual partners
from the lawsuit, and Virginia Reciprocal agreed to
provide coverage to the partnership of Gentry,

Locke; not to Mr. Stockburger individually, but to

the partnership.

Now, I would state that I -- my recollection

is that the -- in the mediation session, the
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partners were to be dropped by a nonsuit as opposed
to a dismissal with prejudice; okay? That would

have been the difference.

BY MR. MILLER:

Q Okay.

A But when the settlement -- that didn't make
any difference. That's a perfunctory motion or order to
dismiss a case.

Q During the settlement negotiations of Sunday,
January 30th, would you state whether or not at any time you
or Mr. Rasnic or --

A You mean Mr. Jenne.

Q Excuse me, Mr. Rasnic, I'll restate that.
During the settlement discussions on January 30th, that is,
Sunday, did you, Mr. Jenne, or in your presence either of
the defense attorneys incorporate or attempt to incorporate
any aspect of what had been agreed to in the mediation
session?

A The agreement proposed to Mr. Jenne by you
was that all parties would be released as far as the 1awyer§
were concerned. Not -- there's a case pending involving the
CPA; nothing was done about that.

But all parties would be released; she would
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release the lawyers, the lawyers would release her, and the
case would be dismissed with prejudice -- both cases, by the
way; the case involving Gentry, Locke and the case involving
the other lawyer's law firm =-- in addition to the
confidentiality and the note business.

Q Mr. Rasnic, would you state whether or not at
any occasion with your discussions with your then-client
Ms. Snyder-Falkinham on Sunday, January 30th, you made any
statement about your purchase of the note from
Ms. Snyder-Falkinham, if that was her choice; that is, the
$25,000 note?

A Well, I don't -- before I answer that, I
would like to inquire of the Court as to whether or not the
Court would consider that confidential information. I
personally don't, but --

THE COURT: There's been evidence to it
already.

THE WITNESS: All right.

BY MR. HODGES:
Q That's the reason I asked.
A When we discussed this matter with
Ms. Snyder-Falkinham, she had a question, as we had proposed

during the entire time that we'd had negotiations, from the
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very beginning, that nothing was to be done which might
upset the December 1990 transaction.

We understood that; we told you all that; I
assumed that you all understood that. There was discussion
about the $25,000 note, and I made -- I told her at that
time, I said, "If that is the only problem you have with
this settlement, I'll buy the note from you. You can sell
it to me, it's a negotiable instrument, and I'll buy it."

And I meant it then, I mean it today, and
I'll mean it next week. I don't have a bit of problem with
that.

THE COURT: I think you answered it.

THE WITNESS: Okay.

BY MR. HODGES:
Q What was her response to your statement?
A She didn't have any problem with that. I
don't know that there was an affirmative response or a
negative response; my recollection is she just -- you know,
there was no response one way or the other.
MR. HODGES: Thank you. Mr. Rasnic, your
witness.
MR. HORWATT: I think the attorneys have been

doing quite a job today misnaming each other. You
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called him Mr. Anthony, you just called me
Mr. Rasnic; I've done the same thing.

THE COURT: Let's don't add another problem
to this.

MR. HORWATT: I meant it as a joke, Your
Honor, not an accusation.

THE COURT: I appreciate your humor, I

guess. But let's go ahead.

CROSS EXAMINATION

BY MR. HORWATT:

Q I know that you would not consider yourself a

tax expert; correct?

A I don't do my own.
Q Pardon?
A I don't do my own taxes. I don't consider

myself a tax expert.

Q I can share the view.

A I don't consider myself an SCC expert,
either.

Q When you said it was your objective not to do

anything to disrupt the transaction, I take it that that

meant that anything that was done in the way of a settlement
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was intended not to cause a threat to her tax position; is
that right?

A That's an overly broad question, sir, because
what is her tax position? Because as I understand it, if
she -- if we went to court and recovered a sizable verdict
or we settled the case, that could have tax consequences. I
don't know.

Q Let me rephrase the question.

It's my understanding that you and Mr. Jenne
had as an objective which you communicated to Mr. Hodges and
Mr. Miller that you did not want to do anything in the
settlement that would -- I think the word was "upset" the
tax transaction in 1990.

A Correct.

Q And as I understand it, there were
discussions with Mr. Anthony and there were discussions with

her CPA about this?

A I don't know.
Q You don't know personally?
A I was not privy to those conversations, so I

don't know.
Q And I take it, then, that you didn't have --
let me restate the question.

Do you know whether you or Mr. Jenne ever
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went over each and every provision of this settlement
agreement with the tax attorney or with the CPA to find out
whether it would upset the tax consequences of the 1990
transaction?

A I never went over anything with the tax
attorney or with the CPA because I was trying a legal
malpractice case. And as you told me on the phone, asked me
on the phone whether I had contacted Mr. Mehler, I didn't
know that I was supposed to.

No, sir. I don't consult with tax lawyers
and CPAs about settlements.
THE COURT: Mr. Rasnic, don't make a speech,
just "yes" or "no."
THE WITNESS: No, I didn't consult with
anybody about a settlement of a legal malpractice

case, sir.

BY MR. HORWATT:

Q I take it you personally did not go over each
and every condition of the settlement that was ultimately
arrived at, as you claim, with Ms. Snyder-Falkinham; that
Mr. Jenne did it?

A Mr. Jenne made a list of items on a piece of

paper at the Marriott, which I've seen --
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Q Did you see him make the list?

A Yes, I did.

Q Do you know what time he did that?

A It was at the first meeting. I don't know

what time it was; it was sometime -- it was sometime between

11:00 and 1:00, or 2:00. Somewhere in there.

Q All right.
A Because I didn't pay any attention to it.
Q Did you yourself go through each and every

one of those conditions on the list with
Ms. Snyder-Falkinham?

A I was present with Mr. Jenne when he went
through the 1list.

Q You were there for all of the discussion
related to each one of those items?

A I was there during our discussion with her
concerning what they were asking and what the settlement was
about. Now, whether or not I was there when everything was
said, I can't tell you that, because I do recall I went to
the bathroom one time. But that was after he had gone over
the entire list with her.

Q What do you understand was in the

settlement? Did you understand that the payment of the note

was in the settlement?
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A Yes.

Q Did you understand that the release of the
trusts was in the settlement?

A Release of the trusts?

Q Of the marital and residual trusts, the Peter
C. Snyder marital and residual trusts?

A I understood that they wanted to have the
trustees sign a release, and we advised both Mr. Hodges and
Mr. Miller that we didn't represent the trustee of Central
Fidelity Bank, that we didn't represent Joe Falkinham, and
therefore we could not agree that they would sign a release,

and they knew that.

Q Did you talk with Mr. Falkinham that night?
A I did not.
Q 