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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX

|

TEH LEN CHU,
Administrator of the Estate
of Wing C. Chu, Deceased,
103 Chanel Terrace, #104,
Falls Church, Virginia 22046,

Plaintiff,
v

|| FAIRFAX HOSPITAL ASSOCIATION,
Serve: Franklin P. Iams,

3300 Gallows Road,

Falls Church, Virginia 22046,

AT LAW NO. 41848

and

FAIRFAX EMERGENCY MEDICAL
ASSOCIATES, LTD.,
Serve: Reinald Leidelmeyer,
3300 Gallows Road,
Falls Church, Virginia 22046,

00 00 60 55 00 00 00 00 90 00 ¢F 00 00 00 G0 B0 00 0 00 90 00 80 oe o

Defendanté.

AMENDED MOTION FOR JUDGMENT
; I. Parties
l. Plaintiff, Teh Len Chu, is a resident of Falls
Church, Virginia, and was the father of the deceased Wing C. Cﬁu.
2. Defendant Fairfax Hospital Association operates

Fairfax Hospital, a hospital chartered by the Commonwealth of

Virginia. Fairfax Hospital Association supplies nurses and

facilities to the Fairfax Hospital Emergency Room.

~ FILE COPY




P. 0. BOX 1228
ALEXANDRIA, VIRGINIA 22313

628 WASHINGTON BUILDING, N. W.

Tww

WASHINGTON, D.C. 20008

(703) 836-6595

e R R R R,
,———————
.

3. Defendant Fairfax Emergency Medical Associates,
Ltd. (hereinafter "FEMA") is a Virginia corporation licensed
to do and doing business in the Commonwealth of Virginia. FEMA
supplies physicians to the Fairfax Hospital Emergency Room.

II. Nature of Action
4. Plaintiff brings this action seeking compensatory

damages for negligence, wrongful death and medical malpractice
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by defendants Fairfax Hospital Association and Fairfax Emergency
Medical Associates, Ltd. The deceased Wing C. Chu was admitted
to the Emergency Room.at Fairfax Hospital on January 10, 1977,
suffering from medication overdose. The Fairfax Emergency
Medical Associates, Ltd. and Fairfax Hospital Association per-
sonnel failed to properly respond with resuscitative measures
of intravenous bicarbonates and 5ther measures at the time that
Wing C. Chu was still in a reversable situation, causing his
death.
III. Claim for Relief

5. Teh Len Chu, Administrator of the estate of
Wing C. Chu, for his Motion for Judgment, states as follows:

A. Teh Len Chu is the duly qualified administrator
of the estate of Wing C. Chu, by Order of the Court dated
August 9, 1978.

B. Teh Len Chu is the father of deceased Wing
C. Chu.

C. On January 10, 1977, at approximately 10:10
P.M., Wing C. Chu, a sixteen year o0ld male, was admitted to the
Fairfax Hospital Emergency Room. He was unable to walk and
complained of vomiting and chills.

D. Wing é. Chu could speak only Chinese. There

was, however, at this time, a nurse present who was able to

. A'z
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translate for the deceased. Information was received from
the deceased regarding his condition and also that Dr. Toon Lee
was the family physician. Dr. Toon lee was never contacted.
E. Tests were performed which showed that there
was an excess of acid in Wing C. Chu's body. Rather than seeking
|‘immediately to decrease this acid level, the staff and physicians
continued to perform laboratory tests as Wing C. Chu's condition

worsened.




Il

F. At approximately 11:00 P.M., there was a
change of shifts by doctors and nurses. Because of inadequate
communication, there was a negligent lack of necessary con-
tinuity in care from the earlier shift and continued failure
to properly treat the deceased.

G. e failure of the emergency room physicians,
FEMA and the staff of the Fairfax Hospital to properly treat
Wing C. Chu and reverse his condition constituted medical mal-
practice and negligence and resulted in Wing C. Chu's death.
The emergency room physicians, and specifically, Dr. Fortune
O'Dendahl and Dr. Eugene Sherman, were agents and employees of
the Fairfax Emergency Medical Assoc., Ltd., and agents and em-
ployees of the Fairfax Hospital.

H. As a result of the aforesaid, Wing C. Chu's
survivors have suffered a pecuniary loss, sorrow, mental anguish
and are deprived of their son's services, care, attention and
solace. They have also incurred funeral and medical expenses,
all as a direct and §foximate result of the action of the
Fairfax Hospital Association and the Fairfax Emergency Medical
Associates, Ltd.

I. Decgdent Wing C. Chu, sixteen years old at the
time of death, has lost ; lifetime of income.

J. Plaintiff has complied with §8.01-581.2 of the

S %!
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Code of Virginia requiring notice of claim for medical mal-

practice.

WHEREFORE, Teh Len Chu, Administrator of the estate
of Wing C. Chu, in accordance with the laws of Virginia, asks
for judgment against the defendants in the amount of ONE MILLION
DOLLARS ($1,000,000.00) as well as attorneys fees and costs.
Respectfully submitted,

TEH LEN CHU,
By Counsel
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ALEXANDRIA,VIRGINIA 22313
623 WASHINGTON BUILDING, N.W.
WASHINGTON, 0.C. 20008
(703) 836-6598%

COUNSEL FOR PLAINTIFF:

+=—GRAD
I BIRSCHKOP & GRAD, P.C.
108 North Columbus Street
Office Box 1226
Alexandria, Virginia 22313
(703) B836-6595 _ B

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was
hand-delivered to Norman F. Slenker, Esquire, 1012 North Utah
Street, Arlington, Virginia, 22201 and Gerald R. Walsh, Esquire,
4069 Chain Bridge Road, Fairfax, Virginia, 22030, this ZZE:__day
of May, 1979.
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[Partial Transcript of Argument on Instructions Before

the Honorable Richard J. Jamborsky, May 25, 1979.]

THE COURT: I'm not going to define it, but I am

When I give thg

QL express what my concern is.

fat they may come back

with a verdict in favor of papficularly one side. If I've

inst ons that give the impression that they are ®Q come

k with a verdict for one particular side.

[By the Court:
Mr. 8lenker, I would be inclined to take the first full

sentence of I and give it in connection with J. Otherwise,
I would deny 1I.
MR. SLENKER: Well, I think J is a totally different
concept, if Your Honor please. If you are going to deny 1
as tendered, I simply state an exception to that. I would
say I think the coﬁcopt. the rule of law expressed in the
first sentence of I is appropriate. I will then tender that.
THE COURT: Okay, 80 1I'm going to deny the rest of
I and note your exception and give that first part of I along
with J.

MR, GRAD: Your Honor, with regard to J, I am not

DEO REPORTING
' A's (703) 751-0013
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of the source of this. BPBut again, two cbjections. The first,
the continuing one about under the state of medical science,
but most importantly the concept that judgment be made in
good faith. The doctor's good faith or bad faith is not in
issuve. This is not like a 1983 case.

THE COURT: What is the source of J?

MR. SLENKER: The book Jury Instructions on Medical
Issues written by a man named Alexander. I have the book in
the office, but I do not hav‘ it with me.

I might say, in appropriate cases where there is evidence
about medical judgment that this instruction has been tendered
and never rejected.

THE COURT: I note your objection and I grant J,

Mr. Grad.

RESORARRAER RN ERBNRRA RN DO SRR RARRN R RN OR AN EAR AR ARV RO SRR RN I RRDS
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(=*
INSTRUCTION :St

The Court instructs the jury that if an Emergency
Room physician in making his diagnogis and in rendering
treatment brings to his patient thag degree of care, skill
and knowledge which is possessed by the average member of
his profession in the same line of practice, in the Fairfax,
Virginia area or similar locality, and under like or similar
circumstances, hg is not liable for dgmaggﬁ.r?ﬁp}ting from '

his honest mistake or a bona fide error in judgment. You

are instructed that the law requires a physician to base
any professional decision that he may make on skillful and
careful study and consiéeration of the case, but when the

decision depenas upon an exercise of judgment, the law re-

ST ——— -

quires only that the judgment be made in good faith, and in

S, o

accordance with accepted medical standards of practice in

the Fairfax, Virginia area or other similar type locality.

i
[Note: the above is a photocopv of the instruction as returned by
the jury. The following phrases, which did not reoroduce clea;ly,
were underlined: "he is not liable for damages resulting from his
honest mistake or a bona fide error in judgment"; "exercise of
judgment”: and "judament be made in good faith."]

310



We, the Jury, on the issue joined in the case of Teh Len
Chu, Administrator of the Estate of Wing C. Chu, Deceased, Plaintiff,

versus Fairfax Hospital Association and Fairfax Medical Association,

Ltd. ts, find in favor ;f the Defendant(s):
m&wb 7%¢ Jaw f"ﬂ&b///(/ m/y ;(/4%
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX

TEH LEN CHU,
Plaintiff,

v. AT LAW NO. 41848 "

FAIRFAX HOSPITAL ASSOCIATION,
ET AL.,

86 00 98 99 00 00 00 se o0 00

Defendants.

MOTION FOR NEW TRIAL, -
OPPOSITION TO ENTRY OF ORDER
GRANTING JUDGMENT TO DEFENDANTS AND
IN THE ALTERNATIVE MOTION FOR MISTRIAL

Plaintiff, by counsel, moves this Honorable Court for
an Order granting him a new trial. In the alternative, plain-
tiff also moves for a mistrial and objects to the entry of any
Order directing judgment for defendants. The grounds of said
motions and exception are that the verdict is contrary to the
evidence and, as well, that the jury was misdirected by the
Court in the giving of jury instructions. The former ground
has been stated in a summary fashion previously at the close of.
trial and will be further summarized upon oral argument of this
motion. The remainder of this motion is concerned with the ques-

tion of misdirection of the jury.

. A9
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In returning its verdict, the jury on the verdict form
specifically noted that it relied upon specific language within
Instruction J, which was tendered to the Court by Fairfax
Emergency Medical Associates, Ltd. over the objection of plain-
l‘ tiff. On Instruction J itself, the jury underlined language
which it thought was pertinent. Instruction J, in its entirety,
reads as follows, with the underlined portion being that marked
by the jury:

The Court instructs the jury that if an
Emergency Room physician in making his diagnosis

fees v e - - . o SNt . Etm IE e EmaneR Wee Mt s e G e = e ae e -
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and in rendering treatment brings to his
patient that degree of care, skill and
knowledge which is possessed by the average
member of his profession in the same line of
practice, in the Fairfax, Virginia area or
similar locality, and under like or similar
circumstances, he is not liable for damages
resulting from his honest mistake or a bona
fide error in judgment. You are instructed
that the law requires a physician to base
any professional decision that he may make
on skillful and careful study and considera-
tion of the case, but when the decision
depends upon an exercise of judgment, the law
requires only that the judgment be made in
good faith, and in accordance with accepted
medical standards of practice in the Fairfax,
Virginia area or other similar type locality.
[Emphasis added to coincide with jury's
underlining.])

This instruction was objected to vigorously by plain-
tiff, who questioned some of the very language that the jury
specifically relied on and who, as well, gquestioned the source
of this instructiOn.l/ What is eminently clear is that the
jury did not consider the prescribed standard, see, for example,
Virginia Code §8.01-581.12:1, which deals with conformity to
the standard of care, but rather, concerned itself with such
matters as "good faith," "bona fide errors in judgment," and

"exercise of judgment."z/

- A-10
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%4 While plaintiff is not in the possession of a
transcript, it is the recollection of undersigned counsel that
Mr. Slenker suggested the instruction derived from a defense
attorney's book of instructions.

2/ Virginia Code §8.01-581.12:1 states in pertinent
part as follows:

In any action against a physician, dentist, nurse,
hospital or other health care provider to recover
damages alleged to have been caused by medical
malpractice where the acts or omissions so com-
plained of are alleged to have occurred in the Com-
monwealth, the standard of care by which the acts
or omissions are to be judged shall be the degree
of skill or diligence practiced by a reasonably
prudent practitioner in the field of practice or
specialty in this Commonwealth....

-2-
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There is no question that in the Commonwealth of
Virginia the instructions given the jury must correctly state
the law with sufficient clarity to avoid confusing the jury.
Any instruction which by calculation or effect misleads the
jury, whether by ambiguity or misstatement of the law, should R
be refused by the Court and constitutes reversible error if *

given. Southers v. Price, 211 Va. 469, 473. As the Virginia

Supreme Court stated in Trucking Company v. Flood, 203 Va. 934,

937:
It is the duty of the Court to give in-

structions which correctly propound the law...

if an instruction may reasonably be regarded

as having a tendency to mislead, it is error

to give it.
When an instruction sets forth a duty owed by the defendant to
the plaintiff, it must define that duty clearly. If it fails

to do so, it is prejudicial error. Dunn v. Strong, 216 Va.

205 (1975); Thomas v. -Snow, 162 Va. 654.

That Instruction J confused this jury is evident by
the jury's own notations upon the verdict form and the taking of
language out of context. Whether a doctor exercised good faith
or a particular type of judgment is not the issue in medical
malpractice; the issue is whether or not he followed the appro-

priate standard of care. Obviously,

T IQ-élil
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WASHING TON,

a doctor who is incompetent at a particular time and does not
follow the standard of care can behave incompetently despite
having the best of intentions. His intentions, however, are
not what is at issue, but whether or not he has behaved appro-
priately within the standard of care required of physicians in
his or a similar community. 1Indeed, the instruction as relied
upon by the jury, with the language concerning good faith, has
done nothing less than afford the defendant doctors in this
case a qualified immunity from damages of the type found in

-3-
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civil rights cases. See Butz v. Economou, 57 L Ed 2d 895, copy

attached. Plaintiff knows of no principal of Virginia law which
grants physicians qualified immunity -- or immunity of any
nature whatsoever -- from damages.

Several cases in Virginia, it is respectfully as-

serted, offer the Court some guidance. Flannigan v. Harvey,

160 va. 214 (1933) was a breach of contract case. Plaintiff,
over the objection of the defendants, obtained an instruction
from the Court establishing the existence of partnership
knowledge unless the defendant partners c;uld show bad faith
on behalf of the plaintiff in not having knowledge of the
existence of the partnership. The Virginia Supreme Court
found the instruction erroneous, noting that:

It injects into the case an issue which
is not justified by the evidence. 1In defining
knowledge on the part of plaintiff it employs
the term "bad faith," which may not be objec-
tionable as part of a legal definition but is
decidedly so, we think, when incorporated in
an instruction in this case and we cannot say
the jury was not misled by it. Certainly it
was not necessary for the jury to believe that
the plaintiff was guilty of bad faith or fraud
in not pursuing an inquiry leading to further
information, before they could find a verdict
in favor of the defendants.

160 va. at 223.

Such is the situation here: the question of good faith on the

part of the treating physicians is irrelevant to the legal

-+ 12

%)




.V, oUAa cc o
ALEXANDRIA,VIRGINIA 22313

625 WASHINGTON BUILDING, N.W.

inquiry, although hypothetically legally correct when taken
in context, but was totally misleading and had nothing to do
with this case. As in the Harvey case, the jury was equally
susceptible to being misled here, as is demonstrated by the

jury's comments at the close of deliberations.

(703) 836:-659S

Similarly, see Southers v. Price, 211 Va. 469 at 473,

WASHINGTON, D.C. 20005

which found a jury instruction confusing, argumentative and

subject to misunderstanding because of its comment upon what was

-4-
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“reasonably to be expected" of a driver rather than simply in-
structing what the duties were and how to arrive at the question

of proximate cause. See, also, Thomas v. Snow, 162 Va. 654

(1934), which found fault with jury instructions which did not
define the correct measure of duty.

Finally, see Trucking Company v. Flood, 203 Va. 934,

in which the Supreme Court of Virginia found fault with an
instruction which after stating the law then stated the plain-
tiff's theory of the case. The Virginia Supreme Court held that
that instruction was confusing, did not set out the law, was
argumentative and, having the apparent weight of court approval
by virtue of the fact that it was given, improperly prejudiced
the jury. Again, the same consideration applies in this case.
Plaintiff would respectfully remind the Court that
not only was Instruction J objected to, but that the instruc-
tions in general were objected to on the grounds that they were
repetitive, argumentative and weighted in favor of the defend-
ants. Many of the instructions deal with myriad variations
of factual predicates, some not relevant to the case and some
overstated, and all of these were dealt with by the Court at
great speed owing to the time constraints caused by the delay
in this trial. However, plaintiff would respectfully note that

a tremendous amount of time and effort was put into this trial

A3
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by all parties and that the clear adoption by the jury of an
irrelevant and erroneous standard is grossly unfair to plaintiff
and, though a victory for defendants, one not based upon proper
consideration of the correct legal standard.

For this reason, it is respectfully prayed that the
Court enter appropriate relief.

Respectfully submitted,

TEH LEN CHU,
By Counsel

-5-
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
was mailed, first class, postage prepaid, to Norman F. Slenker,
Esquire, 1012 North Utah Street, Arlington, Virginia, 22201,
and Gerald R. Walsh, Esquire, 4069 Chain Bridge Road, Fairfax,

Virginia, 22030, this éﬁ#ﬂ day of June,
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EARL L. BUTZ et al., Petitioners,
v ..
ARTHUR N. ECONOMOU et al.

~US —, 57 L Ed 24 695,98 SCt —
[No. 76-709)

Argued November 7, 1977. Decided June 29, 1978.
SUMMARY

This case concerned the personal immunity of federal officials in the
executive branch from claims for damages arising from their violations of
citizens’ constitutional rights. The question arose, after s Department of
Agriculture proceeding to revoke or suspend a registration as & commodity
futures commission merchant, in a suit filed by the individual controlling
tbeeompany which was registered as a futures merchant against, among
others, various officials of the Department (including the Secretary and
Asgistant Secretary of Agriculture, the Judicial Officer, and the Chief
Hearing Examiner), alleging that by instituting unauthorized proceedings
gmn him, they had violated various of his constitutional rights. The

nited States District Court for the Southern District of New York dis-
missed the complaint against the individual defendants, holding that they
were entitled to absolute immunity since they had shown that their alleged
unconstitutional acts were both within the scope of their authority and
discretionary. On appeal, the United States Court of Appeals for the Second
Circuit reversed, bolding that the federal officials were only entitled to the
same qualified immunity, based on good faith and reasonable grounds, as
&.8’ applicable to state officials sued pursuant to 42 USCS § 1983 (835 F2d

).

On certiorari, the United States Supreme Court vacated the Court of
Appeals’ judgment and remanded the case. In an opinion by Wirre, J.,
joined by BRENNAN, Marsuarr, BiacxMun, and Powzwt, JJ., it was held
that (1) in a suit for damages arising from unconstitutional action, federal
executive officials exercising discretion were entitled only to qualified immu-
nity, subject to those exceptional situations where it was demonstrated that
sbsolute immunity was essential for the conduct of public buainess, (2)

e
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U.8. SUPREME COURT REPORTS 67LEd24

under the principle of only qualified impunity for constitutional viclations,
foderal oﬂi:ltlb 'pould not be liable foMkﬂ in judgment, whether
the mistake was one of fact or law, and (3) federal hearing examiners or

sdministrative law judges, agency officials responsible for initiating or
continuing a proceeding subject to ngency adjudication, and sgency attor-

neys who
sbeolutaly immune from suits.

for the presentation of evidence on the record were

uist, J., joined by Buzass, Ch. J., and Stewarr and S-rm{ms._JJ..
eonm in p.rt’fnd dissented in part, agreeing that the several lflentlﬁed
officials were entitled to absolute immunity, but expressing the view thgt
high-ranking executive officials acting within tho outer limits of their
authority were also abeolutely immune from suit.

. . HEADNOTES | -
Clamified to U. 8. Bupreme Courst Digest, Lawyers’ Edition

United States §107 — suita against
federa! officials — constitutional
violations — gualified immunitly

1s, 1b, 1c. In & suit for damsages aris-
ing from unconstitutions) action, feders)
ezecutive officials exercising diacut_ioa
are entitled only to qunl_iﬂo:ll iq::::mly.
subject to thoss excoptional situations
where it is demoustrated that absolute

" iamunity ls essential for the conduct of
the public business; undsr this principle
of oaly gualified immunity for constitu-
ticnal violations, federal oficials will not

bo liabls for mere mistakes in judgment,
whether the mistake is one of fact or
law. (Rehnquist, J., Burger, Ch. J., Stew-
art, J., and Stevens, J., dissonted from
this holding).

United Siates §87 ~— foders] officors

from
siate interference is appropriate for fed-
eral officials executing their dutice under
federal law, these officials, even when
acting p t to congressional authori-

States

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES

77 Am Jur 24, United States §§ 66, 89, 116

US L Ed Digest, United States § 107

ALR Digests, United Statee § 11

L Ed Index to Annos, Officers; United States

. ALR Quick Index, Public Officers and Employees; United
Btates

Federa! Quick Index, Public Officers and Employeos; United

ANNOTATION REFERENCES

’ Bup Court’s lon of Civi) Rights Act of 1871 (42 USCS § 1963)

providing for private right of action for violation of fedsral rights. 49 L Ed 24 833.
Unconstitutional conduct by state or federal oficer as affecting governmental

Immunity from eult in federat coust. 12 L Ed 24 1110,

3

BUTZ v ECONOMOU
57 L Ed 2d 498

zation, are subject to the restraints im-
posed by the Federal Constitution.

Civil Rights § 12.5; States §92; United
States §107 — federal and state
officlals — constitutional viola-
tions — Immunity from suit

3. In the abeence of congressional di-
rection to the contrary, a higher degree
of immunity from lisbility is not to bo
accorded to federal officials when sued
for a constitutional violation than is ac-
corded to state officials when suod for

;Ilc9 ;adentiwl violation under 42 USCS

1983.

United States § 107 — federa! oficials
— immunity from suit

4s, 4b. The abeence of a statute per-
taining to federsl officials similar to 42
USCS § 1983, pertaining (o state officials,
is not o basis for an inference about the
immunity leve) sppropriate to federal
officials.

United States § 107 — federal officials
— immunity from sult — compo-
tency of federal courts

5. The federal courts are competent to

determine the appropriate level of im-

munity where a suit is a direct claim

under the Federal Constitution against a

federal officer.

United States §107 — gults against
foderal officials — immunity

6. The presence or abaence of congres-
sional authorization for suits against fed-
eral officials in rel t to the questi
whether (o infer a right of action for
damages for a particular violation of the
Federsl Constitution, but nol to the
question of immunity for federal officials.

Civil Rights § 12.5; Htates § 92 United
States §107 — tmmunity from

%ﬁni“—dmla-oboyh‘the

w

8. All officers of the government, from
the highest to the lowest, are creatures
of the law, and are bound to obey it.

District and Prosecuting Atlorneys
§ 1; Sudges §14; Witnesses §1 —
immunity from sult

9. Absolute immunity from damages
liability is necessary (0 amure that
judges, prosecutors, and witnoeses can
perform their respective funclions with-
out harassmeont or intimidation.

United States § 107 — fodera) hearing
oxaminor — immunity from suft

10. In light of the safeyusrds provided

h 'M H ) A o‘ Fadd. [}

hearing examiners, the risk of an uncon-
slitutional act by those presiding at
egency hearings is oulweighed by the
importance of preserving their indepen-
dent judgment, so that persons subject to
such restraints in performing adjudica-
tory functions within a federal agency
are entitled to abeolute immunity from
damages lisbility for their judicial acts.

United States § 107 — agency officlals
rosponsible for adjudicatlon —
immunity from suit

11. Those federal officials who are re-

sponsible for the decision to initiste or
continue 8 proceeding subject to agency
adjudication are entitled (o abeolute im-
munity from damagee liability for their
parts in that decision, because the legal
remedies alveady available to the defend-
ant in such a proceeding provide suffi-
cient chocks on agency zeal.

Unitod States § 107 — federal agency
atltorneys functioning as prosecu-
tors — Immunity from suit

12. A federal agency attorney who
arranges for the pr ion of evidenco
on }he reeo:d in the course of an adjudi-

sult — siate officlals — fodoral
official

is
7. It is untenable to draw a distinction
for of i ity law bet

ly from suits
based on the introduction of such ovi-
dence, |i2ne there is no substantial dif-

suits brought against state officials un-
der 42 USCS § 1983 and suits brought

i the function of the
agency attorney in presenting evidence
in the agency hearing and the function

directly under the Federal C
agninst foderal officials. -

who brings evidence be-
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RYLLABUS BY REPURTER OF DECISIONS

Afer an unsuccessfu]l Department of
Acrleullun pmeaedin' m revoke or sus-

the regia
ocommodity futures eommi-lon eompnny.

232, 40 L E4 24 90, 84 S Ct 1683, 71
Ohio Ops 2d 474, end suits brought di-
rectly under the Constitution against
fedenl officials, Bivens v Six Unknown

Agents of Feders! Buresu of

respondent Gled an sction for d
" in District Court sgsinst petitioner offi-
ehh (including the Secrotary and Assist-
ant Secretary of Agriculture, the Judi-
¢ial Officer, the Chisf Hearing Examiner
who had ded sustaining the
edministrative complaint, and the De-
partment atltormmey who hsd prosecuted
the enforcement proceéding), alleging,
inter alia, that by instituting unautho-
rised proceedings against him thoy had
violated various of his constitutiona)
rights. The District Court dismissed the
action on the ground that the individual
defendanta, sa federal officials, were enti-
tled to absolute immunity for all discre-
tionary acts within the ecope of their
suthority. The Court of Appeals re-
varsed, holding that tha defendants were

Nurcotics, 403 US 388, 29 L Ed 24 619,
91 S Ct 1999. Fedoral officials should
enjoy no greater zone of protection when
they violate federal constitutional rules
than do state officers.

3. In a suit for damages arising from
unconstitutional action, foders! exocu-
tive cfficials exercising discretion are en-
titled conly to the qualified immunity
specifiod in Scheuer v Rhodes, supra,
subjoct to those exceplional situations
where it ja & trated that sheol
fmmunity is eesential for the conduct of
the public business. While federal offi-
cials will not be liable for mere mistakes
in judgment, whether the mistake is ono
of fact or one of law, there i3 no substan-
tial basis for holding that executive offi-

entitled only to the qualified i y
jlabla to their ‘,uhluw
government. Held:

1. Neither Barr v Mateo, 360 US 664,
S L EJ 2 1434, 78 B8 Ct 1335, nor
Bpalding v Vilas, 161 US 489, 40 L E4
760, 16 8 Cv 631, supports pelitioners’
contention that all of the federal officials
sued in this case sre absolutely immune
from sny liability for damages even if in
the course of enforcing the relevant stat-
utes they infringed respondent’s consti-
tutional rights and even if the violation
was knowing and deliberate. Nor did
either of those cases purport to abolish
the liability of federal officera for aclions
manifeatly beyond their line of duty; if
they are accountable when they stray
beyond the plain limits of their statutory
authority, it would be incongruous to
hold that they may nevertheless will-
fully or knowingly violate constitutional
rights without fear of liadility.

2. Without congreasional disections to
the contrary, it would be untensble to
draw a distinction for purposes of immu-
nity law between suils brought against
state officinls under 42 USC § 1883 {42
USCS § 1983], Scheuer v Rhodes, 416 US

898

cers g lly may with impunity dis-
chargo their duties in & way that is
known to them to violate the Constitu-
tion or in a manner that they should
know transgresses s clearly established
constitutional rule.

4. Although a qualified immunity from
damages Iinbilily should be the general
rule for oxecutive officials charged with
constitutional violatiom. thom are some
officials whose
8 full exemption from liability.

() In light of tho ulq;uatdn provided

in agency that the
bearing examiner ot administrative
judge his ind dent judg-

ment on the ecvidence before him, free
from pressures by the parties or other
officinls within the agency, the risk of an
unconstitutional sct by one presiding at
the egency hearing is clearly outwmhcd
hy the |mpoﬂanee of presurving such
Theref per-
sons suh’ect to these restraints and per-
forming adjudi y functions within a
federal agency are entitled to absolute
immunity from damages liability for
their judicial acts.
(b) Agency oflicials who perform func-

BUTZ v ECONOMOU
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tions analogous to those of a prosecutor
must make the decision to move forward
with en administrative p ding froe

act in the public interest only if they can
ndjudu:nu on the basis of a complete
, an agency attorney who arranges

from intimidation or h t. Bo-
cause the legol remedies already avail:—
ble to the defendant in such a pr

for lha of evid on the
roeordintlweounool’un adjudication is

ing provide sufficient checks on agency
zeal, those officials who are mpormb!o
for the decision to initiate or

proceeding subjoct to agoncy udjudicl-
tion sre entitled to ab

abeolutely i from suits based on
the introduction of such evidence.

6. The caso is remanded for applice-
tion of the foregoing principles to the
clamu ageinat the particular petitioner-

dants involved.

(rom damages liability for their parts in
that decision
() 'l'hote io no substantisl difference

835 F°2d 688, vacated and remanded.
White, J., delivered the opinion of the
Court, in which Brennan, Marshall,

bet the function of an sgency atlor-
ney in presenting evidence in an agency
heering and the function of the prosecu-
tor who bringa evidence before a court,
and since adminisirative agencies can

Black and Powell, JJ., joined. Rehn-
quist, J., Gled an opinion, concurring in
part and dimenting in part, in which
Burger, C. J., and Stewart and Stovens,
JJ., joined.

APPEARANCES OF COUNSEL

Danie! M. Friedman argued the cause for petitioners.
David C. Buxbaum argued the cause for respondenta.

OPINION OF THE COURT

Mr. Justice White delivered the
opinion of the Court.

{1a) This case concerns the per-
sons! immunity of federal officials in
the Executive Branch from claims
for damages arising from their viola-
tione of citizens’ constitutional
rights. Respondent® filed suit against
a8 number of officials in the Depart-
ment of Agriculture claiming that
they had instituted an investigation
and an administrative proceeding
against him in retaliation for his
criticism of that agency. The District
Court dismissed the action on the
ground that the individual defend-
ants, as federal officials, were enti-
tled to absolute immunity for all
discretionary acts within the scope
of their authority. The Court of Ap-

peals reversed, holding that the de-
fendants were entitled only to the
qualified immunity available to their
counterparts in state government.
535 F2d 688. Because of the impor
tance of immunity doctrine to both
the vindication of constitutional
guarantees and the effective func-
tioning of government, we granted
certiorari. 429 US 1089, 61 L Ed 2d
534, 97 S Ct 1097.

Respondent controls Arthur N.
Economou and Co., Inc., which was
at one time registered with the De-
partment of Agriculture as a com-
modity futures commission mer-
chant. Most of respondent’s factual
allegations in this lawsuit focus on

§. The individual Arthur N. Economou, hie
corporation Arthur N. Economou and Co., mnd
ancther corpurstion which he heads, The
American Board of Trado, Inc., were al! plain.

tiffs in this action and are af! respondents in
this Court. For convenience, howsver, we re-
fer o Arthur N. E and his int

in the singular, s “respondont.”
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an earlier administrative proceeding vespondent filed s second true and o ac- the Secretary of Agriculture had hsd
in which the Department of Agricul- complaint mking. dm:gwa’nz':ndﬁ :t::vm’:el;{a;m:i':maly that said s no involvement with the case and
re sought to revoke or suspend the as defendants were the individuals pertion was untrue.” App 168.¢ that each of the other named dofend.

pany’s registration. On February who had served as Secreta . ants had acted “within the course of
19, 1970, f:lf'owinz &a sudi, the De-  Assistant Secretary of Agri?uuf.':: m“;?:\‘;mnﬁw:o;ﬁ?ﬁ.:g his official duties.” App 142-149.
partm f Agriculture iss an during the re! ; 3 . . . .
sdministrotive *complsint _alleging ~cial Officer &nd Chisf Hearing Exam, purported o state claims for dam-  The District Court, spparently’ ro-
that respondent, while  registered - iner; several offiialsin the Commod ages under the United et M eauoe  Sns M the plurality opinics,
merchant, had willfully failed i ity - tution. For example, the h Barr v Mateo, 3
y fail to ity Exchange Authority;® the Agri- of action alleged that respondent 1434 79 S Ct 1335 (1959), held that

maintain the minimum financial re- culture De, % P Tt
1 ! partment attorn ho i ivi
qﬂm‘i“ A?I:?:::fhe.:y .‘:g?t' l:: had prosecuted the enforcem?:\t :ro- ::ga::: ntg:m::‘;m;n m:: 0’;'::‘:' “::itil';?lw:: u:;‘::l::::a:}u“;;ﬂgu‘:;
. " . e
wl’"m ndod, complaint was lasued on mlm %:me:‘neld of the zudllor- tuted un'authqrized proceedings pow that “their alleged unconstitu-
sune 22, 1970, A hearing was held ey Mo es 'aaiml.mmndem or ageinst him without proper notice i nal acts were within the outer
before the Chief Hearing Examiner 08 ag respo! ?ﬂl and with the knowledge that respon- oo ineter of Lheir authority and dis-
of the Department, who filed & rec. , The complaint stated that prior to ‘ dent was no longer subject to their  C oy pqey — F Supp — After
tion sustaining the admin- the issuance of the administrative regulatory jurisdiction. The third aminin . the nature of the acts
{atrative complaint, The Judicial Of. ComPlainta respondent had _been T o action stated that by means  SIEECHTS  complaint, the District
fomr of the Dopartment, 1o whom “sharply critical of the stafl and op- of such actions “the Defendants dis- ?}ourt concluded, “Since the individ-
the Secretary had delegatod his deci- rations of Defendants and carried couraged and chilled a campaign of | def ndants have shown that
sional authority in enforcement pro- ooy * vociferous campaign for the criticiem [respondent] directed their all, ed unconstitutional acts
o off the Hearing "El reform of Defendant Commodity Ex- against them, and thereby deprived ther b?tll‘:g th‘:: ll':e scope of their
lminomr’c dac,'mi  On resmondent's change Authority to obtain more the (vespondent] of [his] rights to authori w:’ discretionary, we dis-
petition for review, the Court of Ap- ::r:;g;a“ r:gulaltibosn 1?; commti)dity fre expression g“a"}nw:d ‘3 :2; :‘u‘:"}o{"'? “:gondm:me:.dedqe'omplainl
" " App . The co: int ( t ¢ i ' -

fris fr the Socond Ol ecticd i sated (hat ame tm pror o Bl Comtain e

ned that “the eseentisl fndi the isauance of the February 19 com- i The Court of Appeals for e e
d.mwillfulnua .. wes made in“z glaint. respondent and his company them Gm{ef"? ent &wmn‘:lhm:: ond eCil‘c'l‘lil revepr‘;d the District

: " " npas complaint on the ) ismi i
Fabepssain Smicier il e regulnion by thetitendonts " oo the complaint on N detondants it is Court's judgment of dismissal with
Sustoms r(y)ﬂioemmfw:;:;. w.hu:h the complaint charged that each of the barred by the doctrine of official im- respect to the individual defen alno&
have resulted lpi‘:0 lmtght well - dministrative complaints had been munity. . . . App 163. The Goverr- omrat U'l-‘sz'd ggg‘::‘g‘?g‘ The
of the olai %’;ﬁ:’encﬁz‘f&? ssued without the notice or warninﬂ ment relied on an afidavit B:b":li:. &g:;iu:}uz;ﬁa reasoned that Bare
. i o i i iti i °
va'nMI tod States Dopa ot uired by law; that the defendan mf::;w:,:; t::dh:,wﬁwg the v Mateo, supra, did not “represent

had furnished th i in- ? . . "
of Agriculture, 494 F2d 619 (1974). terested persons :n?:‘:;::;“;:&;:‘ ‘ l‘ original administralive complaint the last word in this evolving area,

,W"“" the edministrative com- furnishing {respondent’s) answers as against respondent. He stated that id, at 691, beceuse principles gov-
’.’;"‘0"" pending before the Judi- well; and that following the issuance - — e o interested
f;:“““ﬂzﬁ:’dmmdfq:t filed this of the amended complaint, the de- 4. More & d: 1 R“;vd | Pncorming the intrati plain interesied
eral distri . i . i the incidents ¢ person responeen
spondent sought initiall C‘:urt R‘e- fendnntsenhladw m?-d a ' d'ece!mve ) azrn,t :‘cre co‘l:::in::‘l in an offidavit filed by  (iRh “cause of sction” similarly elieged l-':.:
the f th M enjc_nn press rel that “falsely indicated respondent in connection with his oarlier of-  vivlolion of due process that defendants
mprqgreoa of the administrative to the public that |respondent’s] forts to cbiain injunctive relief. iroued a press relesse containing focts the
?n eod ing, l::l ge \;'as unsuccessful financial resources had deteriorated, 5. In the second of sction.” respon .'icllmdukz.u hm:c -::::l.: mh:v:c:um;n ;0::
regard. N X [t caus 3 - . Ll (¢
8! n March 31, 1976, when Defendants knew thut their demn Ciated that tho defendants hod issued o _“q": common-low torts; sbuse of tegal
2. These individuals included the Admins administrative orders “illegal and punitive In o ficious P ion; i of pri-
trator of the C - E“hm;'  Admin U:§1 «sl;n un:m: o defendants were the nature” aguinst him when 1!_:. wes so lonkEr  yacy; negligence; and (respass.
‘ s " Sboed Yo Ll part 1 of 2 i thority. ourth “‘cause o
&"w?;mm or of ite Complisnce Divisen: the  and the Commodity Echante Authary. e e lieged, intershia, that ropn & The Disrict Cottt ;“"u,:"'"n,',:"m;':;
Division g on Gent's rights 1o due process of law and to  plaint wee o el A e &
the New ;':tuk‘:':‘a'.mm Adminisisator for privcy au guarunteed by the Federe! Consti.  agency by the of sover
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esning the immunity of officials of
the Executive Branch had been elu-
cldated in later decisions dealing
with constitutional claims egainst
state officials. E. g., Pierson v Ray,
384 US 647, 168 L Ed 2d 288, 87 8 Ct
1213 (1967); Scheuer v Rhodes, 416
US 2382, 40 L Ed 24 90, 84 S Ct 1683,
n Oh.io Ops 2d 474 (1974); Wood v
Strickland, 420 US 308, 43 L Ed 24
214, 85 S Ct 992 (1975). These opin-
ions were understood to establish
that "officials of the Executive
Branch u.etciuing discretionary
functions did not need the protection
of an abeolute immunity from suit,
but only a qualified immunity based
on good faith and reasonable
grounds. The Court of Appeals re-
jected a proposed distinction be-
twoen suits against state officiala
sued pursuant to §1983 and suits
ageinst federal officiala under the
Constitution, noting that “[oRher cir-
cuits have also concluded that the
Supreme Court's development of offi-
ciql lmm_nnity doctrine in § 1983
suits agninst state officials applies
with equal force to federal officers
n.wd on a cause of action derived
directly from the Conslitution, since
both types of suits serve the same
l‘un.ctlon. of protecting citizens
againat nolntiona of their constitu-
u_onnl rights by government offi-
cials.” Id., at 695 n 7. The Court of
Appeals recognized that under Im-
bler v Pachtman, 424 US 409, 47 L
Ed 2d 128, 88 S Ct 984 (1976), state
proseculors were entitled to absolute
immunity from § 1983 damages lia-
bility but reasoned that Agriculture
Department officials pecrforming
analogoua functions did not require
such an immunity because their
cases turned more on documentary
proof than on the veracity of wit-
nesses and because their work did

STLEd2d

not genarally involve the same con-
strainta of time and information
present in criminal ceses. 635 F2d,
at 696 n 8. The court concluded that
all at:{ the de!':o‘nfianu were “ade-
quately protec by rmittin
them to avail thenmelml:' the des-
fense of qualified ‘good faith, reason-
able grounds’ immunity of the type
approved by the Supreme Court in
&heu:; lnwood." Id.. at 696. Af-

r noting t summary judgment
would be availabls to the dgfe::l:nu
if there were no genuine factual
issues for trial, the Court of Appeals
remanded the case for further pro-
ceedings.

{1b) Tho single submission by the
United States on behalf of pel{tion-
ers is that all of the federal officials
sued in this case are absolutely im-
mune {rom any liability for damages
even if in the course of enforcing the
relevant statutes they infringed re-
spondent’s constitutional rights and
eoven if the violation was knowing
l.nd deliberate. Although the posi-
tion is earnestly and sbly presented
by the United States, we are quite
sure that it is unsound and conse-
quently reject it.

In Bivens v Six Unknown Named
Agents of the Federal Bureau of
Narcotics, 403 US 388, 29 1, Ed 2d
619, 91 8 Ct 1999 (1971), the victim
of an arrest and search claimed to
be violutive of the Fourth Amend-
ment brought suit for demages
nagainst the responsible federal
agents. Repeating the declaration in
Maurbury v Madison, 1 Cranch 137,
163, 2 L Ed 60 (1803), that “the very
essence of civil liberty certainly con-
sista in the right of every individual
to claim the protection of the laws,”

BUTZ v ECONOMOU
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403 US, at 397, 29 LEd 24 619,91 8
Ct 1999, and steting that “Histori-
cally, damages have been regarded
as the ordinary remedy for an inve-
sion of personal interests in liberty,”
id., at 395, 29 L Ed 2d 619,91 S Ct
1899, we rejected the claim that the
plaintif's remedy lay only in the
state court under state law, with the
Fourth Amendment operating
merely to nullify a defense of federal
authorization. We held that a viola-
tion of the Fourth Amendment by
federal agents gives rise Lo a cause
of action for damages consequent
'upon the unconstitutional conduct.
fbid.?

Bivens established that compensa-
ble injury to & constitutionally pro-
tected interest could be vindicated
by @ suit for damages invoking the
general federal question jurisdiction
of the federal courts® but we re-
served the question whether the
agents involved were “immune from
liability by virtue of their official
position,” and remanded the case for
that determination. On remand, the
Court of Appeals for the Second Cir-
cuit, as hes every other court of

appesls that has faced the question,
held that the agents were not abeo-
lutely immune and that the public
interest would be sufficiently pro-
tected by according the agents and
their superiors a qualiied immunity.

In our view, the courts of appeals
have reached sound results. We can-
not egree with the United States
that our prior cases are to the con-
trary and support the rule it now
urges us to embrace. Indeed, a3 we

‘see it, the Government's submission

is contrary to the course of decision
in this Court from the very early
days of the Republic.

The Government places principal
reliance on Barr v Matteo, 360 US
564, 3 L Ed 2d 1434, 79 S Ct 1335
(1959). In that case, the acting direc-
tor of an agency had been sued for
malicious ion by two em-
ployéea whose suspension for miscon-
duct he hud announced in a press
relense. The defendant claimed an
abeolute or qualified privilege, but
the trial court rejected both and the
jury returned a verdict for plaintiff.

In the 1958 Term,* the Court

7. Alihough we had noted in Bell v Hood,
327 US 678, 50 L Ed 939, 66 8 1 773, 13
ALR24 383 (1946), that “where foderally pro-
tocted rights have been invaded, it has been
the sule from tho beginning that courts will
be alert to sdjust their remedies o us 10
grant the necessary velief,” id., st 684, 90 L
Ed 939, 66 S Ct 773, 13 ALR2d 383, the
specific question faced in Bivens had boen
reverved.

| 8. The Court's opinion in Bivens n \,
only a Fourth Amendment claim and lhno\
fore did not discuss what other § ) inter-)
} ted o

(CA9 19765 GM Lessing Corp. v United
States, 660 F2d4 1011 (CA10 1977 Aplon v
Wilson, 165 US App DC 22, 506 F2d 83 {1974),
uel’lwovhl’ude.ﬂdmm(w
1975); Weir v Mulles, 527 F2d 872 {CAB 1977);
Brubsker v King, 505 F2d 634 (CAT 1974y,
Jones v Unitod States, 636 F24 269 (CA8
1976).

10. The caso had beon before the Court once
before, during the 1957 Term. 355 US 171, 2
L Ed 24179, 78S C 204 Alter the trial, the
deferndant had sppeated only the denial of an

onts were ilurly p by p: of
the Constitution. We du not consider l‘ud
insue here. Cf. Doo v McMillan, 412 US
;326, 36 L Ed 2d 912, 63 S Ct 2018 (1973

9. Black v United States, 534 F2d 524 (CA2
1976), Stnte Marine Lines v Shulte, 498 F2d4
1146 (CA4 1974); Mark v Groff, 521 F2d 1376

beolute pr 8 The Court of Appeals af-
firmed the judgment ageinst him on the
ground that the press release excecdod his
suthurity. 244 F2d 767. This Court vacsled
that judgment, 355 US 171, 2L EAd 2179, 78
8 (it 24, directing the Court of Appesls 10
conaider the qualified privilege quostion. This
the Court of Appeals did, 266 F2d 90, hold-
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gvanted certiorari in Barr "o deter-

67 L Ed 24
Ct 631 (1896), the act was privileged

:ﬁ:u'xu' in the drw;nataneu and that the o could not be held
i caso patulonebou.r'- claim of ab- liable for the f defamation de-
privilego should have stood as  gpite the all ons of malice.*” Barr

clearly held that a (alse and damag.
ing. publication, the issuaneemagf
vghlch was otherwise within the offi.
cial's authority, was not itself action-
able and would not beco
mnﬁ;‘nu;d maliciously. The Courst
! choose to discuss wh

;h::wr th; conduct ttom  the director's privilego would I:au:l:
committod by mlaw tou[mthe oxial’n feated by showing that he was with-
control" and concroglthe o 8] out reasonable grounds for believing
analyais of thy o léc i" 8N his relcase was true or that ho knew
. that the p r::‘ o circum-  ghat it was false, although the issue
'““i ﬂﬁmn the “outer po :‘:‘0 lz'::l was in the case as it camc from the
line of duty” and was “an appropri- Court of Appeala.t
8le exerciso of the discretion which
an officer of that rank must posseag  did not ‘addreas the liability of the

Quired

as this Court described it, “that the 5
EL" was protected by a qualified priviiege,
iy ool ety e o

onably conc t patitione
had acted % 'iﬂ:

publication of a deliberate and k
haod by s federa) officer. Juﬁr::a:iﬂ:n?:
terad !orﬂmoﬁenbdontvhloutbo'mnd
had o . or bad Iluf tl}o n;;:orru-iﬂdn the limits of his
3 ¥ d

et sy frounds {or belioving that by the Court of Appesls on the merncy o Port
o:’l‘;.am the dc'.f;:dn'rgz was entitled (o

peivilege. This Court revorsed,
ruting that Bare controlled, )

hl:.h&;n 10, supra. The question presented
'n‘-lin::d :’m':u Harlan's opinion in Barr Was broadly franed: ‘ for ’
i t s;:dhu :::twu The major- “thelher the absolute immunity from defs-
the '“""‘:‘ M'rw.lmh ica BI L] tion suits, dod officials of the Govern-
oh l,“"l,"“'n“. 3 ° ¢ :tl'h:': o ment with respuct to acts done within the
public it iy o th '::‘I acope of ll:oith:ﬂkhl suthority, exlends to
Ployece o ventilate their ideas sbout hw (e o caiens by bigh policy.cuking
o e A R e A

d d contro) o:lupetvhhn.” Pelstion g (0 their
. lar . .""h’il qumoon Ti.!lul be (l:-w as subsuming
case, Howard v Lyons, 360 US N uati T sty
1454, 79 8 1 1331 (1566) There s compieint  bad meverconmt e 12 whieh the oicia
or defamation undes state law alleged the 8 stutoment was trus. for 8 that
904

ilege.”
360 US, a2 663, 3 L B4 2d 1434, 79 8 Y
Becsuse the case was romanded rwa.'ﬁ
M:L&Mmdnntnu‘hlmﬂlmnd

o

[
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that had the release been unautho-
rized, and surely if the issuance of
ress releases had been expreesly
orbidden by statute, the claim of
beolute immunity would not have
n upheld. The inference is sup-
ported by the fact that Mr. Justice
Stewart, although agreeing with the
principles announced by Mr. Justice
Harlon, dissented and would have
rejected the immunity claim because
the press release, in his view, was
not action in the line of duty. 360
US, at 592, 3 L Ed 2d 1434, 79 S Ct
1335. It is apparent also that a quite
diflerent question would have been
presented had the officer ignored an
express statutory or constitutional
limitation on his authority.

Barr did not, therefore, purport to
depart from the general rule, which
long prevailed, £hat a federal official
may not with impunity ignore the

“Fimitations which the controlling
law has placed on his powerq) The
immunity of federal executive offi-
cials began as a means of prolecting
them in the execution of their fed-
eral statutory duties from criminal
or civil actions based on state law.
See Osborn v The Bank of the
United States, 9 Wheat 738, 865-
866, 6 L Ed 204 (1824).% A federal
official who actled outside of his fed-
eral etatutory authority would be
held strictly liable for his trespas-
sory acts. For example, Little v Bar-
reme, 2 Cranch (6 US) 170, 2 L Ed

243 (1804), held the commander of
an American warship liable in dam-
ages for the seizure of a Danish
cargo ship on the high seas. Con-
gress had directed the President to
intercept any vessels reasonably sus-
pected of being en route to a French
port, but the President had sutho-
rized the eeizure of suspected vessels
whether going to or from French
ports, and the Danish vessel seized
was en route from a forbidden desti-
nation. The Court, speaking through
Chief Justice Marehall, held that the
President’s instructions could not
“change the nature of the transac-
tion, or legalize an act which, with-
out those instructions, would have
been a plain trespass.” Id., at 179, 2
L Ed 243. Although there was proba-
ble cause to believe that the ship
was engeged in traffic with the
French, the seizure at issue was not
among that class of seizures that the
Executive had been authorized by
statute to effect. See also Wise v
Withers, 3 Cranch (7 US) 335, 2 L
Ed 467 (1808).

Bates v Clark, 95 US 204, 24 L Ed
471 (1877), wes a similar case. The
relevant statute directed seizures of
alcoho! beverages in Indian country,
but the seizure at issue, which was
made upon the orders of a superior,
was not made in Indian country. The
“objection fatal to all this class of
defenses is that in that locality {the
seizing officers] were utterly without

14. Chief Justice Marshall explained

“An officer, for example, is ordered to ar.
rost an individua! It is not Y. ROY is
it usual, (o uay that he shall not be punished
for vbeying this order. His security is implicd
in the order ilself. It ia no unususl thing for

nature, sre examples in point. It has never
been doudled that sll who are employed in
them sro protected while in the line of their
duty; and yet this p ion is not exp d
in sny sct of Congrems. [t is incidonta) to, and
ia implied in, tho severs! ncts by which 'bo;
instituti d, & d to t

an act of Cong to imply,

are and is
individua: ployed in them by the judicial

ing, this very exemplion frum Siste
. . . The collectivns of the revenue, the carsi-
ors of the mail, the mint establishment, and
ul) those institutions which are public in their

powaer alone. . . " Oeborn v The Bank of the
United States, 8 Wheat 738, 866-866, 6 L E4
204 (3824).
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any .n:l:?:ity in tbab ’;.)remiou" and payments to a creditor of the Post
iy “m in damages. . Examining and, if necessary,

. 71, suspending payments to cmditor;

As were among the Postmaster’ -
thene cases domanstrate, a fed- mal duties, and it appeared :I:atn ll):;

eral official i A
tortious uud:r“mla law o:?l; ﬁhl?: had simply made a mistake in the
acts wers authorized exercise of the discretion canferred

fodora) law. To m:’&"::’;”:;‘: upon him. He was held not liable in

fo ; damages since “a public officer, act.
L tan e e R o B
him.* Cunningham :w ;go mlot: from & sense of duty, in @ matter of
Brunswick Railroad Co, 109 US socount with an individual (is not)
452, 37 L Ed 446, ligble in an action for an error of
e 659' lBaﬂmsnl«l. 161 US 10, 19, 40 Bog, Having “the rigl:c o L Ed
an unmn;dtutio?alm (1896). Since jnio ghis account” and the tial?:mt:

act, oven if au- gugpend it in the proper cigrcun-»

by -mi:ta.m:;-mm;:zed :.r stances, id, at 98, 11 L Ed 606, the
law, thore could Lo li’ on officer was not liable in damages if
dofonse’® Seu Unity o !;Pm“ﬂlly he fell into error, provided however,
def US: 216925 o o Edhl'll.‘i s that he acted “from a ’ens; of public;
20 (1852) Vit Coupen duty and without malice.” Id., at 99,

;u US 269, 285-292, 29 I, Ed 185, § 11 L Ed 506.
Ct 03 (1885).% Four years later, in & case involv-

1 Ing military discipline, the
n both Barreme and Bates, the isaued a similar ruling, exculp?:i‘:::

:oneludodmw:f‘ 3::""‘ mistakenly (he dofendant officor beeause of the
warranted a poru'cula: :‘::zu bu failure 10 prove that he had ex.
feiled to obeerve the limitat‘m‘ b ceeded his jurisdiction or had exer-
their authority by making .‘:l';’u ':: cised it in a malicious or wilifully
not within the category or type of erroneous manner: “It is not enough

bl | to show he committed

mfumm| :ﬁsf:, ,,2’.“:’;{""" ‘lo judgment, but it must h:';:m:. °-f
US) 87, 11 L Ed 508 (rass; addw malicious and willful error.” Wilkes
 different situation. The case in- :z%né:]“;;‘é ("ml:so;' “8 US) 89, 131,

(v;:!lved & suit against the Postmaster £
neral for erroncously suspending In Spalding v Viles, 161 US 483,

18. Indesd, thers appears 1o have bes:
donbe n some 18 Whils the Virgini i
s s T S oo Unitd St Lot v oo e
s..:ﬁ damagen for conatitutional vietations, "V o specifc property, the principlos ce
(CC Ind 'na-n; o:w."lv’ 'v?lg:'u’.?:'::fggf for damages '";m“':z" ::"-;?;::c::?
Z1a-373 1863\ Bew gonerally Engdahl, Immu. g GoPeka & Santa Fa R Co. v 0'Connor,
nHy end Accountability for Positive 200, 287, 26 L Bd 436, 32 5 x 216

enial Wrongs, U4 U Colo L. ev - T
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40 L Ed 780, 16 S Ct 631 (1896), on
which the Government relies, the
principal issue was whether the mal-
icious motive of an officer would
render him liable in damages for
injury inflicted by his official act
that otherwisa was within the scope
of his authority. The Postmaster
General was sued for circulating
among the postmasters a notice that
assertedly injured the reputation of
the plaintiffl and interfered with his
contractual relationships. The Court
Bret inquired as o the Postmaster's
authority to issue the notice. In do-
ing 90, it “recognized a distinction
b actions taken by the head
of a department in reference to mat-
ters which are manifestly or palpa-
bly beyond his authority, and action
having more or less connection with
the general malters commitied by
law to hia control or supervision.”
1d., at 498, 40 L, Ed 780, 16 S Ct 631.
Concluding that the circular issued
by the Postmaster “was not unau-
thorized by law, nor beyond the
scope of hia official duties,” the
Court then addressed the major
question in the case--whether the

act could be “maintained because of
the allegetion that what the officer
did waa done maliciously?” Id., at
493, 40 L Ed 780, 16 S Ct 631. Its
holding waa that the head of a do-
partment could not be “held liable to
a civil suit for damages on sccount
of official communicationa made by
him pursuant to an Act of Congrees,
and in respect 10 matters within his
authority,” however improper his
motives might have been. Id., ot 498,
40 L Ed 780, 16 8 Ct 631. Because
the Poetmaster in issuing the circu-
lar in question “did not exceed his
authority, nor pass the line of his
duties,” id., at 499, 40 L Ed 780, 16 8
Ct 631, it was irrelevant that he
might have acted maliciously."

Spalding made clear that a mali-
cious intent will not subject a public
officer to liability for performing his
authorized duties as to which he
would otherwise not be subject to

damages liability.” But Spalding did . .

not involve conduct manifestly or
otherwise beyond the authority of
the official, nor did it involve a mis-
take of either law or fect in constru-

17. An individual might be viewed as acting
maliciously where “the circumstunces show
that ho is not disagreeadbly imprewsed by the
(nct that his sction injuriously afiects the
claims of particular defendants.” 161 US, at
499, 40 L Ed 780, 16 8 Cv 63).

18. In addresing the liability of the Post.
master, the Court reforred W Brudley v
Fisher, 80 US (13 Wull) 335, 20 |. Ed 646,
which the Court descrited s holding that:
“Judyes of courts of superior or general juris-
diction (ere} not lisble to civil suits for their
judicial acts, evon when such scts are in
excess of their jurisdiction, and are alleged to
have been done maliciously snd corruptly.”
The Court was of the view that “the same
general consideration of public policy and

b which d de for judges of
courts of superior juriadiction immunity from
civil suits for damagos arising from acts done
by them in the cutirse of the performance of

their judicial functions, epply 10 a lasge ex-
tent to official communications made by heads
of ive depe: when aged in
the dischurge of the duties imposed upon
them by law.” 161 US, at 498, 40 |. Ed 760, 16
8 C1 631. The Court plainly applied Bradley v
Fisher principles in holding that proof of
malice would not subject an exocutive oficer
to liability for pesforming an act which he
wes suthorized 0 perform by foderal law.
These principlcs, however, were not said to be
plotely applicable; and s indicated in the
toxt, the Court revealed ne intenlion 1o over-
rule Hends)l v Siokes or Witkes or (o0 immu-
nize an officer from liabitity for a willful
i lication of his hority. Also, on the
face of the Spalding opinion, it would apposr
that an executive officer would be vulnerable
if he tock sction “manifestly or palpably™
beyond his authority or ignored s clear lumi-
tation on his enforcemsnt powers.
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ing or applying the statute.® It did
not purport to immunize officials
who ignore limitations on their au-
thority imposed by law. Although
the “manifestly or palpably” sten-
dard for exanmining the reach of offi-
cial power may have been suggested
a gloss on Barreme, Batos, Kendall,
and Wilkes, none of those cases was
overruled® It  is also evident that
Bpalding pressnted no claim that the
officer was liable in damagoes because
he had acted in violation of a limita-
tion placed ugon his conduct by the
United- States Constitution. ‘If any
Inference is to be drawn from 8pald-
ing in any of thess respects, it is
that the official would not be ex-
cused from liability if he failed to
obeerve obvioua statutory or consti-
tutiona! limitations on his powers or
if his conduct was a manifestly er
noous application of the statute.

(2] Insofar as eases In this Court
dealing with the immunity or privi-

67TLEd2d

lege of federal officers are con-
corned,® this is where the matter
stood until Barr v Matteo, 360 US
664, 3 L Ed 2d 1434, 79 8 Ct 1335
(1959). Thore, as we have set out
above, immunity was granted even
though the publication contained a
factual error, which was not the case
in Spalding. The plurality opinion
and judgment in Barr also appears—
although without any discussion of
the matter—to have extended abeo-
lute immunity to an officer who was
authorized to issue prees releases,
who waa assumed to know that the
preas release he issued was false and
who therefore was deliberately mis-
using hia authority. Accepting this
xtension of immunity with respect
to atata tart ¢claims, however, we are
confident that Barr did not purport
protect an: official who has not
only committed a wrong under local
law, but has also violated those fun-
damental principles of fairnees em-
bodied in the Constitution.® What-

19. Mr. Justice Brennaa, diasenting in Barr
1338 (1069), acopbasiead this pnte -
ing:
“The suit ia Spalding m’:ahnnhnn
much, i nol more, a sult for malicious inter-
5 iatiocahips as &
* libel suit. The Court seviewed the facts snd
wmhkommhlﬂus.nm-

g

stand
where a Cabinet oficer publishes

20. Indeed, Barreine and Bates were cited
with epproval in e decision that was under
submission with Spalding and was handed
down & acant month before the judgment in
Spalding was announced. Belknap v Schild,
161 US 10, 16, 40 L Ed €699, 16 8 Oy 443
(16896).

8). During the period prios t0 Bary, the
lowsr fodera) courts bna‘dly extended Spaid-

a
ot factuslly inaccurate, relating 10 & matter
within his Department’s competence, he can-
not be ¢t d with imprope § in
ication. The Court's opinion leaned heav-
ly on the fact that the contents of the siste-
ment (which were not on their (ace defama-
tory) were quile accursts, in support of its
tusion that publishing the was
within the offices’s discretion, foreclosing in-
quiry into his motives. Id., a3 489499, {40 L
Ed 760, 16 8 Ct 631]" 360 US, at 88T n 3,3 L
Ed 24 1434, 798 C1 1335,
The Barr plurality did not disagres with this
h ization of the I it in Spalding.
Bee aleo Gray, Private Wrongs of Public Ser-
vants, 47 Calif L Rev 303, 336 (1969).

ing in ding abeol ¥ to federa)
officials sued for common-law lorts. Eg., Jones
v Kennody, 73 US App DC 292, 121 F24 40
(1941), cert denied, 314 US 665, 86 L Ed 632,
62 S Ct 130 (194)); Papgianakis v The Samoe,
186 F2d 257 (CA4 1950), cert denied, 341 US
921, 95 L Ed4 1354, 71 8 Ct 741 (1851). See
cases collected in Oray, Private Wrongs of
Public Servants, 47 Calif L Rev 303, 337-338
(1959).

2. We view this case, in ils present pue-
ture, 83 concerned only with constitutions}
ismues. The District Court Memorandum fo
cusod lusively oo dont's i
tions! claims. 11 appears from the langusge
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ever level of protection from state Btl‘zd 288, 87 S Ct I‘:tmingm
interference is appropriate for fed- decided that § 1983 was ok infended
eral officials executing their duties to abrogste the tmmut: y of state
under federal law, it cannot be judges which existed un ez:ou :t om,
doubted that these officials, even mon law and which the ou A
when acting pursuant to congressio- held ,,ppﬁcqm, to federa} judges h';
nal authorization, are subject to the PBradley v l-‘;sh?r, mgra. Picnqn a
vestraints imposed by the Federal oresented the issue “whether umm:
Constitution. nity was availa:lw u:‘ t:‘at. o:f:::n:o'
il officials who have the executive brant a -
xmceededmb:::gti‘i{uional limits was mer:; t:;::a‘:iol:::v ‘l;ni':;l‘u::;ly g:v‘o
in either Barr or i
Soc l:ionngfﬂ;ineiu:llmer of those cases sup- rise to claims mlde: $ lsas-it'l:a lo-
ports the Government's position. Be- cal police officer.” Scheuer '?d zdodu.m.
yond that, however, neither case 416 US 232, 244-245, ‘40[, 24 90,
purported to abolish the liability of 984 S Ct 15@3, 71 Ohio Ope .
federal officers for actions man_ifeelly (1974). Relying on the common law,
beyond their line of duty; and if they we held that police o‘l.ﬁceu were e,::i
are accountable when they stray be-  igled to a defense of "good faith &
yond the plain limita of their statu- . 5hable cause,” even though an ar-
tory suthority, it would be intongru- ooy might subsequently be proved to
ous to hold that they may neverthe- 1o congtitutional. We obeerved,
lesa willfully or knowingly violate (o er, that “The common law has
constitutional rights without fear of never granted police officers an abso-
liability. lute and unqualified im;numty.la!:d
though it is true that the Court the officers in thia case do not claim
h£| not det:ll. with this issue with that thay are entitled to one. 33
respect to federal officers,” we have US, at 655, 18 L Ed 2d 288, 878
several times ?r:ldmse: the gmﬂ: 1213,

i state officers when eu .
o 4% USC § 1983 [42 USCS §1083) In Scheuer v Rhodes, supre, the
for alleged violations of constitu- jsgue was “',heu,e, hlsher officers
tional rights. These decisions are the executive branch of state.g:.v'-
instructive (or present purpoces. ernments were immune from liabil-

ity under §1983 for vmlptnons of
m constitutionally protected nghu.s(g
Pierson v Ray, 386 US 547, 18 L US, st 246, 40 L Ed 2d 90, 94

renson 2 US 308, 36 L Ed
i inton that the Court of 23. Dos v McMillan, 41 .

.An‘ \; -‘“.?:m‘:my concorned with 24 912, 63 S C1 2018 C.IQ‘I:D‘. did im!oln :

T ond ‘: itutiona! claims. See, €g., i 1 claim for v ha; ;v;v':c.ynd
5 I - has he special contoxt of 1!

eubecquent Ay w:' miied to lwDehll‘ h:.‘um:: The Court held ':'“ the ﬁ'“?v
c . Seo Huntinglon Towers, Ltd. v ive officials would be immune from suit oo

g::.n;‘l’i:u;‘-lionll Nunk, 589 F2d4 863, 870, 5 the extent that the n',‘,,!“o" at .:;:

and n 2 11977), cert denied, — US —. B4 pepet they printed and diatributed the Sot

1764 24 750, B8 8 C1 726 1978). Tho wrgy-  orl"conld claim the prolection of §

went before us uy well has focused on respon- Spoech and Debate Clause.

dent’s constitutional clsima, end our holding

is o0 limited.
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1683, 71 Ohio Ops 23 474. There, the
governor of a State, the senior and
sybordinate officers of the state na-
ﬁongl guard, and a state university
president had been suad on the alle-
gation .thnt they had suppressed a
c.snl disturbance in an unconstitu-
. tiongl manner. We eoxplained that
the doctrine of official immunity
from § 1983 liability, although not
constitutionally grounded and essen-
:.::Lly = matter of statulory construc-
, was based on two mutuall
dopendent rationales: ty

., ™(1) the injustice, particularly in

i the ablonc.e of bad faith, of ’mb
) jecupz to lisbility an officer who ia

. mqnued. by the legal obligation of

< his position, to exerciso diacretion;
(2) the danger that the threat of
such liability would deter his will-
ingness to execute his office with
the decisiveness and the judgmont
roquired by the public good.” Id.,
at 240, 40 L Ed 24 90, 94 8 Ct
1683, 71 Ohio Ops 2d 474.

The opinion also recognized that ex-
ecutive branch officers must often
act awiftly and on the basis of fac-
tual information supplied by others,
conatraints which become even more
acute in t.lw."nunosphem of confu-
sion, -:nb:guuy and swiftly moving
ovents” created by a civil distur-
bance. 416 US, at 246-247, 40 L E4
2d 90, 94 8 Ct 1683, 71 Ohio Ops 2d
474. Although quoting at length
from Barr v Matteo,™ supra, we did
not beliove that there was a need for
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nhgoluae immunity from § 1983 lia-
billly for these high-ranking state
officiala. Rather the considerations
discussed above indicated that:

“in gaty_ins scope, 8 qualified im-
munily is aveilsble o officers of
the executive branch of govern-
ment, the variation being depen-
dent upon the scope of discretion
and responsibilities of the office
end all the circumatances as they
reasona!)ly appeared at the time of
the action on which linbility is
eought to be based. It is the exis-
tence of reasonable grounds for
the belief formed at the time and
in light of all the circumstances,
coupled with good-faith belief, that
a@'ordl a basis for qualified immu-
nity of executive officers for acta
performed in the course of official
e&nt;:cl.s'; 4!1;‘3 lslsb:lt 247-248,40 L
), 1683, 71 Ohi
Ops 2d 474. hie

Subsequent decisions have applied
the Scheuer standard in O“IBI? ?eon-
texts. In Wood v Strickland, 420 US
308, 43 L Ed 2d 214, 95 8 Ct 992
(1975), echool administrators were
held entitled to elaim a similar qual-
ified immunity. A school board mem-
ber would lose his immunity from a
§ 1983 suit only if "he knew or rea-
.onpbly should have known that the
action he took within his sphere of
official responsibility would violate
the constitutional rights of the stu-
dgnt affected, or if he took the action
with the malicious intention to

24. 416 US, at 247, 40 L ES 24 50, 94 8
1683, 71 Ohio Ops 34 474, quoting Bane
Matieo, 360 US, at 673-574, 3 L Ed 24 1434,
"l‘n:ao C 18385, ‘l‘hohmn of Barr v

a_-uhi.n‘“ & coutext other tha:
lmuwue.s.uw.wl.uuwm
© 1683, 7t Ohio Ops 24 474. Elsewhere in
the opinion, howsver, the Court discuseed
Barr ae ing “in the h lle}
010

¥

context of the privilege of public officers from
defamation actions.” Id., at 242, 40 L E4 24
90, 84 § Ct 1683, 71 Ohio Ope 2d 474 The
('}n.:un also relivd on Spalding v Vilas, supra,
without ioning that that decision con-
;c‘rsn:dsk‘d;;.uluolgji;l& 416 US, at 242 n 7,
bt yhys 94 8 (1 1689, 71 Ohlo
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ceuse a deprivation of constitutional
rights or other injury to the stu-
dent” Id., at 322, 43 L Ed 2d 214, 95
S Ct 992. In O’Connor v Donaldson,
422 US 563, 46 L Ed 2d 396,96 S Ct
2486 (1976), we applied the same
standard to the superintendant of a
state hospital. In Procunier v Navar-
etle.——US——.bBLFAZdzl.QB
S Ct 865, we held that prison admin-
istrators would be adequately pro-
tected by the qualified immunity
outlined in Scheuer and Wood. We
emphasized, however, that, at least
in the abeence of some showing of
malice, an oflicial would not be held
lisble in dameges under § 1983 un-
less the constilutional right he was
alleged to have violated was “clearly
established” at the time of the viola-
tion.

None of these decisions with re-
spect to state officials furnishes any
support for the submission of the
United States that federal officials
are ahsolutely immune from liability
for their constitutional transgres-
sions. On the contrary, with impree-
sive unanimity, the federal courts of
appeala have concluded that federal
officials should receive no greater
degree of protection from constitu-
tional claims than their counter-
parts in state government.® Subee-
quent to Scheuer, the Court of Ap-
pesls for the Fourth Circuit con-

cluded that: “Although Scheuer in-
volved a suit against state executive
officers, the court's discussion of the
qualified nature of executive immu-
nity would appear to bo equally ap-
plicable to federal executive offi-
cers.” States Marine Lines v Shuitz,
498 F24 1146, 1169 (1974). In the
view of the Court of Appeals for tho
Second Circuit,

“it would be ‘incongrucus and con-
fusing, to say the least’ to develop
different standards of immunity
for state officials sued under
§ 1983 and federal officers sued on
gimilar grounds under causee of
action founded directly on the
Constitution.” Economou v US.
Dept. of Agriculture, supra, 538
F2d, at 688, quoting Bivens v Six
Unknown Named Agents of the
Federal Bureau of Narcotics, 456
F2d 1339, 1346-1347 (CA2 1972)
{on remand).”®

The Court of Appeals for the Ninth
Circuit has reasoned:

‘“{Defendants] offer no significant
reason for distinguishing, as far as
immunity doctrine is concerned,
between litigation under § 1983
against state officers and actions
against federal officers alleging vi-
olation of constitutional rights un-
der the general federal question

25, As early as 1971, Judge Bell, now Attor-
G 1 Bel i ially in ®

ney Ing P

judgment of the Court of Appesia for the
Fifth Circuit, recorded his “continuing belief
that all police and ancillary personnel in this
nation, whether siate or foderal, should be
subject to the same accountability under law
for their conduct.” Andsnson v Nosser, 438
F24 183, 206 (1671). l1o objected to the notion
that there should be “one law for Athons and
another for Rome.” Ibid. It 8 rs from &
vecent docision that the Fifl Circuit has
abendoned tho view be criticizod. Seo Weir v
Mullor, 627 F2d 872 (CAS 1977).

ﬁ.(hlm-nd]udg-hnvomhduu”im
congruity” that would srise if officials of the
District of Columbia, who are not subject 0
§ 1983, were given abeolute immunity while
their counterparis in stale government re-
ceived qualified immunity. Bivens v Siz Un-
known Named Agenta of Federal Buresu of
Narcotica, 456 F2d, at 1347; Nichola, J., con-
curring in Carter v Carlacn, 144 US App DC
388, 447 F24 338, 371 U9Th), reversed on
other grounds, sub nom District of Columbia v
&w.MUS‘l&NLNMBIJ.NSQ
€02 (1973).
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statute. In contrast, the practical
. sdvantago of having just one fed-
+ eral immunity doctrine for suits
- arising under foderal law is self-
-.ovident. Fusther, the rights at

stako- in a suit brought directly
- under the Bill of Rights are no
"+ loss worthy of full protection than
- the- constitutional and statutory
- righta protected by § 1883." Mark

v Grof, 621 F24 1376, 1380 (1976).

Other courts have reached similar
conclusions. Eg., Apton v Wilson,
168 US App DC 22, 5068 F2d 83
(1974); Brubaker v King, 506 F2d
634 (CA7 1074); see Weir v Muller,
€627 F2d 872 (CAS 1877); Paton v
LaPrade, 624 F24 882 (CA3 1975);
Jones v United States, 538 F2d 269
(CA8 1076); Q. M. Leasing Corp. v
:lsl’l’l.’lg States, 560 F2d 1011 (CA10

{3] We agreo with the perception
of these courts that, in the abeence
of congressional direction to the con-
trary, there is no basis for according
to federal officials a higher degree of
immunity from liability when sued

67 LEd 2d

for a constitutional infringement es
authorized by Bivens than is ac-
corded state officials when sued for
the identical violation under § 1983.
The constitutional injuries made ac-
tionable by § 1883 are of no greater
magnitude than those for which fed-
eral officials may be responsible. The
pressures and uncertaintics facing
decisionmakers in state government
are little if at all different from
those affecting federal officiala.® We
see no sense in holding a etate gov-
ernor lisble but immunizing the
head of a federal department; in
holding the administrator of a fed-
era) hospital immune where the su-
perintendent of a state hospital
would be liable; in protecting the
warden of a federal prison where the
warden of a state prison would be
vulnerable; or in distinguishing be-
tween elate and federal police partic-
ipating in the same investigation.
Surely, federal officials should enjoy
no greater zone of protection when
they violute federal constitutional
rules than do state officers.

The Government arguea that the

ﬂ.l\olﬁ,ﬂﬂiﬂbﬂnﬂhhnw

where judgments are tontative and an unam-

cenlly y to federa) officiale  biguously optimal course of action can be
sued for common-law lorts, without di i ined only in pect. Both officials
of their views with respect (o itutional  have functions and ibilities d

claima Berberian v Gibaey, 814 F24 750 (CAL
:g:: Mande! v Nouss, 508 F2d4 1031 (CA6

. I.Ir.amv\vﬂ-m.muﬂ,ludp
pared the G of a stato
with the highest officers of a federal i

with maintaining the p:l\ﬂic order; these may
impel both o?‘c'nh to make docisions ‘in an
) Py biguity, and

swiltly moving events.’ Scheuer v Rhodes,
supra, 418 US, a1 247, (40 L Ed 24 90). 84 S
Ct, at 1691, (71 Ohio Ope 2d 474} Having &
wider territorial responsibility than the head
of a state g a Federal cabinet offi-
cor may be entitled (o consult few sourcos snd
espond Ln‘-o effort inquiring into the circum.
o localized

lances probl. But these con-
d g0 to the showing sn officer vested
with a qualified immunity must make in sup-
post of ‘good faith bolief; they do not make
‘tll;:qmliﬁod' ity itsolf insppropri
head of an sxecutive department, no less
than the chicf executive of a state, is ade-

1y protected by a qualified immunity.”
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cases involving state officiala are dis-
tinguishable because they reflect the
need to preserve the effecliveness of
the right of action authorized by
§ 1983. But as we discuss more fully
below, the cause of action recognized
in Bivens v Six Unknown Named
Agenta of the Federal Bureau of
Narcotics, 403 US 388, 20 L Ed 2d
619, 91 S Ct 1999 (1971), would simi-
larly be “drained of meaning” if
federal officials were entitled to ab-
solute immunity for their constitu-
tiona! transgressions. Cf. Scheuer v
Rhodes, supra, at 248, 40 L Ed 2d 90,
94 S Ct 1683, 71 Chio Opas 2d 474.

{¢a, 6) Moreover, the Govern-
ment's analysis would place undue
emphasis on the congressionsl ori-
gins of the cause of aclion in deter-
mining the level of immunity. It has
been obeerved more than once that
the law of privilege 8s a defense to
damege actions against officers of
Government has “in large part been
of judicial making.” Barr v Matteo,

supra, at 569, S L Ed 2d 1404, 79 8
Ct 1335; Doe v McMillan, 412 US
306, 318, 36 L Ed 2d 912, 83 S Ct
2018 (1973). Section 1 of the Civil
Rights Act of 1871®—the predeces-
gor of §1983—eaid nothing sbout
immunity for state officials. [t man-
dated that any person who under
color of state law subjected another
to the deprivation of his constitu-
tional righta would be liable to the
injured party in an action at law.®
This Court neverthelese escertained
and announced what it deemed Lo be
the appropriate type of immunity
from § 1983 liability in a variety of
contexts. Pierson v Ray, supra; Im-
bler v Pachtman, supra; Scheuer v
Rhodes, supra. The federal courts
are equally competent lo determine
the appropriate level of immunity
where the suit is a direct claim un-
der the Federal Constitution against
a federal officer.

(6] The presence or absence of

29, Section 1 of the Civil Rights Act of 1871,
17 Stat 14, provided in pertinent part:
*“That any person who, nm_kr color of any

tia) rightae arising under the Constitution and
foderal laws.” Zwickler v Koota, 389 US 241,
245, [19 L Ed 2d 444, 63 S C1 391) (1967
With i that this relisnce

law, or
usage of any State, shall subjoct, or cauae to
beo subjected, any person within the juriadic-
tion of the Unitod States to the deprivation of
any rights, privileges, or immunities scecured
by the Constitution of the United States,
shull, any such law, siatute, ordinance, regu-
Istion, custom, or usage of the Stsie to the
y notwithstanding, be liable to the
pasty injured in any sction et law, . . "

30. (4b] The puspose of §1 of the Civil
Rights Act was not to sbolish the immunitics
availuble st common law, sve Pierson v Ray,
suprs, at 554, 18 L Ed 2d 268, 87 8 Ct 1213,
bul o insure thut (ederul courts would have

had boen misplaced, however, Congress rocog-
nized the need for originel leders) count juris-
diction as & means to provide at least indirect
feders! control over the unconsiitutional ac-
tions of state officials.” (Footnotes omitted.)

The situstion with respoct to federa! officials
was entirely different: they were atresdy sub-
ject to judicial control through the olate
courts, which were not pesticularly sympe-
thetic to federa! officials, or through the ro-
moval Jurisdiclion of the federal courts. See
generally Willingham v Morgan, 396 US «02,
23 1, Ed 2d 396, 89 S O 1813 (1969); Tennes-
see v Davis, 100 US 257, 25 L E4 648 (1850,
M , in 1876 Cong vested the circuit

Jurisdiction of jonal claims agai
siate officialy. We eaplained in District of
Columbia v Carter, 409 US 418, 427, M L E4
24 613, 93 8 Ct 602 (1973x

“At the time this Act waa sdopied, . . . there
was 0o g | foderal-quoation jurisdiction in
the lowes federsl courts. Rather, ‘C

courts with general feders! question jurisdic-
tion, which encompasecd many suits againat
federal officials. 18 Stat 470. Thus, the ab
vence of a statute similar to § 1983 pertaining
o federal officiala cannct be the basis (or an
infe about the level of immunity sppro-

relied on the state courts to vindicste eeson-

hﬁm to feders! officiats.
913
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congreasional authorization for suits
aguinst federal officials is of course
velevant o the question whether to
infer a right of action for damagee
for a particular violation of the Can-
stitution. In Bivens, the Court noted
the “abeepce of affirmative action by
Congress” and therefore looked for
tepecial factors counselling hesita-
tion.” ¢03 US, at 396, 29 L Ed 2d
619, 91 8 Ct 1899. Abeent congressio-
nal puthorization, a court may also
be impelled to think more carefully
sbout whether the type of injury
sustained by the plaintiff is normally
corapensabls {n damages, 403 US, at
888, 20 L Ed 24 619, 91 8B Ct 1999,
snd whether the courts ere qualified
to the types of questions
raised the plaintiffe claim, see
403 US, at 409,29 L E4 24 619,91 8
Ct'1899 (Harlan, J., concurring).

But once this analysis is com-

tion of immunity. Having deter-
mined that the plaintifl is entitled to
a romedy in damages for a constitu-
tional viclation, the court then must
address how best to reconcile the
plaintiffs right to compenszation
with the need to protect the deci-
sionmaking processes of an executive
department. Since our decision in
Scheuer was intended to guide the
federal courts in resolving this ten-
aion in the myriad factual situations
in which it might arise, we see no
reason why it should not supply the
governing principles for. vesolving
thie Zilemma in tho case of federa!
officisls. The Court's opinion in
Bcheuer relied on precedents dealing
with federa! as well as state officials,
analyzed the isaue of executive im-
munity in terma of general policy
considerations, and etated its conclu-

014

67 LEd 2d
sion, quoted supra, in the same uni-
versal terms. The analysis presented
in that case cannot be limited to
sctions against state officials.

{7]) Accordingly, without congres-
sional directions to the contrary, we
deem it untenable to draw a diatinc-
tion for purposes of immunity law
between suits brought against state
officials under §1983 and suits
brought directly under the Constitu-
tion against federal officials. The
§ 1983 action was provided to vindi-
cato (ederal | constitutionsl rights.
That Congrees decided, afler the pas-
sage of the Fourteenth Amendment,
to enact legislation specifically re-
quiring state officials to respond in
federal court for their failuves to
obeerve the constitutionsl limita-
tions in their powers is hardly a
reason for excusing their (edersl
counterparts for the identical consti-
tutional transgressions. To create a
system in which the Bill of Righte
monitors more closely the conduct of
state officials than it does that of
federal officials ia to stand the con-
stitutional design on its head.

v

[tc] As we have said, the decision
in Bivens, suprs, established that a
citizen suffering a compensable in-
jury to a constitulionally protected
interest could invoke the general
federal question jurisdiction of the
district courta to obtain an award of
monetary dameages against the re-
sponsible federal official. As Mr. Jus-
tice Harlan, concurring, pointed out,
the action for damages recognized in
Bivens could be a vital means of
providing redress for persons whoee
constitutional righta have been vio-
lated. The barrier of sovereign im-

BUTZ v ECONOMOU
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munity is frequently impenetrable.®
Injunctive or declaratory relief is
useless to a person who has already
been injured. “For people in Bivens'
shoes, it is damages or nothing.” 403
US, at 410, 29 L Ed 24 619, 91 8 Ct
1999.

Our opinion in Bivens put aside
the immunity question; but we could
not have contemplated that immu-
nity would be absolute.® If, as the
Government argues, all officials ex-
erciging discretion were exempt from
personal liability, a suit under the
Constitution could provide no re-
dress to the injured citizen, nor
would it in any degree deter federal
officials from commilting constitu-
tionel wrongs. Moreover, no compen-
sation would be available from the
Government, for the Tort Claims Act
prohibits recovery for injuries stem-
ming (rom discretionary acts, even
when that discretion has been
abused.®

~ The extension of ebsolute immu-
nity from damages liability to all
| federal executive oflicials would seri-
ously erode the protection provided
by basic constitutional guarantees.
L’l‘he broad authority possessed by

these officials enables them to direct
their subordinates to undertake a
wide range of projecte—including
some which may infringe such im-
portant personal interests as liberty,
property and free speech. It makes
little sense to hold that a Govern-
ment agent is liable for warrantless
and forcible entry into a citizen's
house in pursuit of evidence, but
that en official of higher rank who
actually orders euch a burglary is
immune simply because of his
greater authority. Indeed, the
greater power of such officials af-
fords a greater potential for a re-
gime of lawless conduct. Extensive
Government operstions offer oppor-
tunities for unconstitutional action
on a massive scale. In situstions of
abuse, an action for damages ageinst
the responsible official can be an
important means of vindicating con-
stitutional guarantees.

{0) Our system of jurisprudence
reats on the assumption that all in-
dividuals, whatever their position in
lgwemment.. are subject to federal
aw: '

“No man in this country is 80 high
that he is above the law. No officer

31. At the time of the Bivens decision, the

ive zone with respect (o many lypes

Federal Tart Claims Act prohibited recovery
aguinst the Government for
*. . . sny claim arising oul of asseult, battery,

o

of Fourth Amendment violstions . . . 8t the
very least . . . & remedy would be svailable
for the moat Bagrant and patently unjustified
eorts of police conduct.” Bivens v Six Un-

false imprivonment, false arrest, malicious
! v .

isrepy deceit or interf: with
contract righta” 28 USC § 2680h) (1970 ed)
(28 USCS § 2680(h)).
The lute was subsequenily ded in

light of Bivens to lifi the bar agsinet some of
these claime when arising from the act of
{eders) law enforcement officers. See 28 USC
§2600th) (1970 od Supp V) (28 USCS
§ 268Wh1}

83. Justice Hurlan, the author of the plural.
ity opinion in Bars, noted that although “in-
torests in officient law onforcement sryue for

known Named Agents of the Federal Bureau
of Narcotics, 403 US 411, 29 L Ed 24 619, 93
8 Ct 1999 (Harlan, J., concurring).

33. Pursuant to 28 USC § 26080 (28 USCS
§ 2680}, the Government is immune from
“(s) any claim . . . based upoa the exercise or
performance or the failure (o exercise or per-
form a discretionsry function or duty on the
part of a fodersl agency or an employes of the
Government, whether or pot the discretion
involved be abused.”
Soe generally Dalehite v United Siates, M8
U8 16, 97 L E4 1427, 73 S Cx B56 (1963),

e . —————
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-~ of the law may set that law at
defiance with impunity. All officers
of the government, from the high-

- oot to the least, are creatures of

-.the law, and are bound to obey it.”

United States v Les, 108 US 196,

948(2 1683, 7[0hi00pa2d47<|
_{1974). In light of this principle, fed-

" eral officials who seek abeolute ex-

emption from personal liability for
stitutional duct must bear

‘1 the burden of showing that public

policy requires an exemption of that
scope. .

This is not to say that considera-
tions of public policy fail to support
a limited immunity for fedsra! exec-
utive officials. We consider here, as
wo did in Scheuer, the need to pro-
tect officials who are required to
exerciso their discretion and the re-
lated public interest in encouraging
the vigorous exercise of official au-
thority. Yet Scheuer and other cases
have recognized that it is not unfair
to hold liable the official who knows
or should know he is acting outside
the law, and that insisting on an

stitutional limits will not unduly
interfere with the exercise of official
judgment. We therefore hold that, in
a suit for damages arising from un-

H awareness of clearly established con-

67 LEd 2d

constitutional action, federal execu-
tive officials exercising discretion are
entitled only to the qualified immu-
nily specified in Scheuer, subject to
those exceptional situations where it
is demonstrated that absolute immu-
nity is eseential for the conduct of
the public business.

The Scheuer principle of only
qualified immunity for constitutional
violations is consistent with Barr v
Matteo, supra, Spalding v Vilas, su-
pra, and Kendall v Stokes, supra.
Federal officials will not be liable for
mere mistakes in judgment, whether
the mistake is one of fact or one of
law. But we see no substantial basis
for holding, as the United States
would have us do, that executive
officers generally may with impunity
discharge their duties in"a way that
is known to them to violate the
United States Constitution or in a
manner that they should know
transgresses a clearly established

nstitutional rule. The principle
should prove as workable in suils
against (ederal officials as it has in
the context of suita against stale
officials. Insubstantial lawsuils can
be quickly terminated by federal
courts alert to the poesibilities of
artful pleading. Unless the com-
plaint states a compensable claim
for reliel under the Federal Consti-
tution, it should not survive a mo-
tion to dismiss. Moreover, the Court

34. The Government argued in Bivens that
the plamli! should be nlqﬂcd to his tradi.
tional remedy st state law. “In this scheme
the Fourth Amendment would serve merely
o limit the extent to which the agents could
defend the state law tort suit by amerting
that their actions were a valid exercise of
federa) power: if (he agents wers shown to
have viclated the Fousth A d such a

stand befors the state law merely as private
individuals.” 403 US, a1 390-39), 20 L E4 2d
619, 51 S Cr 1999. Alihough, as this passage
makos clenr, traditiona) doctrine did not ac-
cord immunity to officisls who tranagrossed
constitutional limits, we bolicve that fedoral
officials sued by such (raditions) means
should similarly be entitled to a Schouer im-

defense would be lost to them and they would
916
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recognized in Scheuer thet damage
suits concerning constitutional viola-
tions need not proceed to trial, but
can be terminated on a properly
supported motion for summary judg-
ment based on the defense of immu-
nity.® See 416 US, at 250, 40 L Ed
2d 90, 94 S Ct 1683, 71 Ohio Ops 2d
474. In responding to such a motion,
plaintifla may not play dog in the
manger; and firm application of the
Federal Rules of Civil Procedure will
ensure that federal officials are not
harassed by frivolous lawsuils.

v

Although a qualified immunity
from damsges liability should be the
general rule for executive officials
charged with constitutiona! viola-
tions, our decisions recognize that
there are some officiala whose spe-
cial funclions require a full exemp-
tion from liability. E. g., Bradley v
Fisher, 13 Wall (80 US) 335, 20 L Ed
646 (1872); Imbler v Pachtman, 424
US 409, 47 L Ed 2d 128, 96 S Ct 984
(1976). In each case, we have under-
taken “a considered inquiry into the
immunity historically accorded the
relevant official et common law snd
the interests behind it.” Imbler v
Pachtman, supm, at 421, 47 L Ed 2d
128,96 SCt

In Bradley v Fisher, supra, the
Court analyzed the need for absolute
immunity to protect judges from
lawsuits claiming that their deci-
sions had been tainted by improper

motives. The Court began by notinc
that the principle of immunity for
acts done by judges “in the exercise
of their judicial functions” had been
“the settled doctrine of the English
courts for many centuries, and has
never been denied, . . . that we are
aware of, in the courts of this coun-
try.” 1d., at 347, 20 L Ed 646. The
Court explained that the value of
thia rule was proved by experience.
Judges were often called to decide
“Iclontroversies involving not merely
great pecuniary interests, but the
liberty and character of the parties,
and consequently exciting the deep-
est feelinga.” 1d., at S48, 20 L Ed
646. Such adjudications invariably
produced at least one losing party,
who would “accepl{ ) anything but
the soundness of the decision in ex-
planation of the action of the judge.”
Ibid. “Just in proportion to the
strength of his convictions of the
correctness of his own view of the
case is he apt to complain of the
judgment against him, and from
complaints of the judgment to pam
to the ascription of improper mo-
tives to the judge.” Ibid. If a civil
action could be maintained against a
judge by virtue of an allegation of
malice, judges would lose “that inde-
pendence without which no judiciary
could either be respectable or use-
ful.” Id., at 347, 20 L Ed 646. Thus,
judges were held to be immune from
civil suit “for malice or corruption
in their action whilst exercising
their judicial functions within the

33. The defendant officis) may also be able
$o assert on suminary ;udmmm soine other
law or ionul privilege. For
exnmple, in this cose the defendant officinle
may bo able to argue that their issuance of
the prees relense was privileged a3 an accu-
rate report on 8 matter of public record in an

i ding. Sow lMandler &
Kiein, The Deferse of l’nv-lqe in Defamstion
Suits Against G ive Offcials,
74 Harv L Rov 44, 61-62, 76-76 (1960). Of
course, we do nol decide this issue .l this
timo.
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genera! scope of their jurisdiction.”
Id., ot 354, 20 L Ed 646.®

The principle of Bradley was ex-
tended to (ederal prosecutors
through the summary affirmance in
Yaselli v Gofl, 278 US 503, 72 L Ed
885, 48 8 Ct 165 (1927), afig mem, 12
P24 398 (CA2 1926). The Court of
Appeals in that case discussed in
detail the commeon-law- precedents
extonding abeolute immunity to par-
ties participating in the judicial
process: judges, grand jumn. petit
jurors, edvocates, and witneeses.
Grand jurors had received absolute
immunity *‘lest they should be bi-
ased with the fear of being harsssed
by a vicious suit for acting according
to their conaciences (the danger of
which might easily be insinuated
where powerful men are warmly en-
gaged in a cause and thoroughly
propocsessod of tho justice of the
side which they espouse).’” 12 F2d,
at 403, quoling 1 W. Hawkina, Pleas
of the Crown, 349 (6th ed 1787). The
court then reasoned that * ‘“The pub-
lic prosecutor, in deciding whether a
particular prosecution shall be insti-
tuted or followed up, performs much
the same function as a grand jury.'”
1d., at 404, quoting Smith v Parman,
101 ‘Kan llG 165 P 633 (1917). The
court held the prosecutor in that
case immune from suit for malicious
prosecution and this Court, citing
Bradley v Fisher, supra, affirmed.

We recently reaffirmed the hold-
ing of Yaselli v Goff in Imbler v

67 L Ed 2d

Pachtman, 42¢ US 409, 47 L Ed4 2d
128, 96 8 Ct 984 (1976), a suit
against a etate prosecutor under
§1983. The Court’s examination of
the leading precedents led .to the
conclusion that “The common law
immunity of a prosecutor is based
upon the same considerations that
underlie the law i i
ties of judges and grand jurors act-
ing within the scope of their duties.”
1d., at 422429, 47 L. Ed 2d 128,98 8
Ct 984. The proeecutor’s role in the
criminal justice syatem was likely to
provoke “with some frequency” re-
talistory suits by angry defendants.
Id., at 425, 47 L Ed 2d 128, 96 S Ct
984. A qualified immunity might
have an adverse eflect on the func
tioning of the criminal justice sys-
tem, not only by discouraging the
initiation of prosecutions, see id., at
426 n 24, 47 L Ed 2d 128, 96 S Ct
884, but also by affecting the prose-
cutor’s conduct of the trial:

“Attaining the system's goal of
accurately determining guilt or in-
nocence requires that both the
prosecution and the defense have
wide discretion in the conduct of
the trial and the presentation of
. evidence. . . . If prosecutors were
hampered in exercising their judg-
ment as to the use of ... wit-
nesses by concern about resulting
persona) liability, the triers of fact
in criminal cases would often be
denied relevant evidence.” Id., at
426, 47 L Ed 2d 128, 96 S Ct 984.

34, lo Plersco v Ray, 388 (IS 847, 18 L, E4
ummaousu i

errors may be correctad o appeal, but he
should not have to fear that unsatisfied 1iti-
mumnywbinﬁlhlmmnchunu(
wmalice or ing such a burd
on judzu mld eonlnbuu not to prmc:pled
and fe but

m"mu&.zmlsuuum -1+
1218

BUTZ v ECONOMOU
67 L Ed 24 835

In light of these and other practical
considerations, the Court held that
the defendant in that case was enti-
tled to absolute immunity with re-
spect Lo his activities as an advocate,
“activitiea [which] were intimately
associated with the judicial phase of
the criminal process, and thus were

pesls placed undue emphasis on the
fact that the officials sued hero are—
from en administrative perspoctive
—employees of the Executive
Branch. Judges have absolute immu-
nity not because of their particular
location within the Government, but
because of the special nature of their
ibilities. This point is under-

functions to which the ¢ for
sbeolute immunity apply with full
force.” Id., at 430, 47 L Ed 2d 128, 96
SCt o84

Despite these precedents, the
Court of Appeals concluded that all
of the defendants in this case—in-
cluding the hearing examlner. Judi-
cial Officer, and"provecy tlorney
—were entitled to only a qualified
immunity. The Court of Appeals rea-
soned that officials within the Execu-
tive Branch generally have more
circumscribed discretion and pointed
out that, unlike a judge, officials of
the Executive Branch would face no
conflict of interest if their legal rep-
resentation was provided by the Ex-
ecutive Branch. The Court of Ap-
peals recognized that “some of the
Agriculture Depertment officiale
may be analogized to criminal prose-
cutors, in that they initinted the
proceedings against (respondent},
and presented evidence therein,” 535
F2d, at 696 n 8, but found that
attorneys in administrative proceed-
ings did not face the same “serious
constraints of time and even infor-
mation” which this Court has found
to Le present frequently in criminal
cases. Sce Imbler v Pachiman, su-
pra, at 425, 47 L Ed 24 128,96 S Ct
984.

We think that the Court of Ap-

lined by the fect that prosecutors—
themselves members of the Execu-
tive Branch—are also absolutely im-
mune. "It is the functiohal compara-
bility of their judgments to those of
the judge that has resulted in both
grand jurors and prosecutors being
referred Lo as ‘quasi-judicial’ officers,
and their immunities being termed
‘quasi-judicial’ as well.” Imbler v
Pachitman, 424 US, at 423 n 20, 47 L
Ed 2d 128, 96 8 Ct 984.

(9] The cluster of immunities pro-
tecting the various participants in
judge-supervised triala stems from
the characteristics of the judicial
process rather than its location. As
the Bradley Court suggested, 13
Wall (80 US), at 348-349, 20 L Ed
646, controversies sufficiently in-
tense to erupt in litigation are not
easily capped by a judicial decree.
The loser in one forum will fre-
quently seek another, charging the
participants in the first with uncon-
stitutional animus. See Pierson v
Ray, supra, at 554, 18 L Ed 2d 288,
A7 S Ct 1213. Absolute immunity is
thus necessary to assure that judges,
advocates, and witnesses can per-
form their respective functions with-
out harassment or intimidation.

At the same time, the safeguards
built into the judicial process tend to

. ‘l‘ho Imbler Court lvodﬂully reserved
the “whether like or

i ity for those of the
proscculor's responaibility that cast him in

9
H

the role of an admini or i i
officer rather than th.iol’.de-l.."ld. [
430431, 47 L. E4 2d 128, 86 9 Ct 564.
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reduce the need for private damage

ns as a means of controlling
unconstitutional conduct. The insu-
lation of the judge from political
influence, the importance of preco-
dent in resolving controversies, the
sdvorsary nature of the process, and
the correctability of ervor on appeal
aro just a fow of the many checks on
malicious action by judges.® Advo-
cates aro restrained not only by
their professional obligations, but by
the knowledge that their assertions
will be contested by their adversar-
jes in open court. Jurors are cere-
fully acreened to remove all poesibil-
ity of bias. Witnosses are, of course,
subject to the rigors of cross-exami-
nation and the penalty of perjury.
Becauss these features of the judi-
cial process tend to enhance the reli-
ability of information and the impar-
tiality of the decisionmaking process,
there Ia s less preesing need for
individusa] suits to correct constitu-
tional error. ’

[10) We think that adjudication
within a foderal sdministrative
agency shares enough of the charac-
teristics of the judicial process that
those who participate in such adjudi-
cstion should also be immune from
suils for damages. The conflicts
which federal hearing examiners
seek to resolve are every bit as frac-
tious as those which come to court.
As the Bradley opinion points out,
“When the controversy involvea
questions affecting large amounts of
property or relates to a matter of
general public concern, or touches
the interesta of numerous parties,
the disappointment occasioned by un
adverse decision often finds vent in
imputations of (malice}” 13 Wall (80

67TLEd2d

US), at 348, 20 L, E4d 646. Moreover,
federal administrative law requires
that agency adjudication contain
many of the same safeguards as are
available in the judicial process. The
proceedings are adversarial in na-
ture. See 6 USC §555(b) [5 USCS
§ 656(b)). They are conducted before
a trier of fact insulated from politi-
cal influence. See id., at § 664(d). A
party is entitled to present his case
by oral or documentary evidence, id.,
at §556(d), and the transcript of
testimony and exhibita together with
the .pleadings constitutee the exclu-
sive rocord for decision. Id, at
§ 856(e). The parties are entitled to
know the findings and conclusions
on all of the issues of fact, law or
discretion presented on the record.
1d., at § 657(c).

There can be little doubt that the
role of the modern federal hearing
examiner or sdministrative law
judge within this framework is
“functionally comparable” to that of
a judge. Hia powers are ofien, if not
generally, comparsble to those of a
trial judge: he may issue subpoenas,
rule on profiers of evidence, regulate
the course of the hearing, and make
or recommend decisions. See id., at
¢ 556(c). More importantly, the proc-
ess of agency adjudicetion is cur-
vently structured so as to assure
that the hearing examiner exercises
his independent judgment on the
evidence before him, free from pres-
sures by the partiea or other officials
within the agency. Prior to the Ad-
ministrative Procedure Act, there
was considerable concern that per-
sons hearing administrative cases at
the trial level could notl exercise
independent judgment because they

238. Bos generslly Handler & Klein, The
Defsnse of Privilege in Defamation Suita

Aguinst G Esocutive Officials, 74
Harv L Rev 44, 54-55 (1960).
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were required to perform prosecuto-
rial and investigative functiona es
well as their judicial work, see, e. g.,
Wong Yang Sung v McGraeth, 339
US 33, 3641, 94 L E4d 616, 70 S Ct
445 (1950), and becsuse they were
often subordinate lo executive offi-
cials within the agency, see Ram-
speck v Federal Trial Examiners
Conference, 345 US 128, 131, 97 L
Ed 872, 73 S Ct 670 (1959). Since the
securing of fair and competent hear-
ing p | was viewed ss “the
heart of formal administrative adju-
dication,” Final Report of the Attor-
ney General’s Committeo on Admin-
istrative Procedure 48 (1941), the
Administrative Procedure Act con-
tains & number of provisions de-
signed to guorantee the indepen-
dence of hearing examiners. They
may not perform duties inconsistent
with their duties as hearing examin-
ers. 5 USC § 3105 (8 USCS § 3105).
When conducting a hearing under
§6. a hearing examiner is not re-
sponsible to or subject to the super-
vision or direction of employees or
agents engaged in the performance
of investigative or prosecution func-
tions for the agency. Id., at §554.
Nor may a hearing examiner consult
any person or party, including other
agency officials, concerning a fact at
issue in the hearing, unless on no-
tice and opportunity for all parties
to participate. Ibid. Hearing exumin-
ers must be assigned to cases in
rotation so far as is practicable. Id.,

- at §3105. They may be removed

only for good cuuse established and
determined by the Civil Service
Commission after a hearing on Lhe
record. Id.,, al §752). Their pay is
also controlled by the Civil Service
Commission.

In light of these safeguards, we
think that the risk of an unconstitu-

tional act by one presiding at an
agency hearing is clearly outweighed
by the importance of preserving the
independent judgment of theee men
and women. We thereforo hold that
persons subject to these restraints
and performing adjudicatory func-
tions within a federal agency are
entitled to sbeolute immunity from
dameges liability for their judicial
acts. Those who complain of error in
such proceedings must seek agency
or judicial review.

[{11) We also believe that agency
[ﬂicialn performing certain functions
nalogous to those of a prosecutor
zhould be able to claim abeolute im-
munity with respect to such acts.
The decision to initiate administra-
pive proceedings againat en individ-
ual or corporation is very much like
he prosecutor’s decision to initiate
r move forward with a criminal
rosecution. An agency afficial, like
@ prosecutor, may have broad disc
tion in deciding whether & proceed-
ing should be brought and what
sanctions should be sought. The Sec-
retary of Agriculture, for example,
may initiate proceedings whenever
he has “reason to believe” that any
person “is violating or has violated
any of the provisions of this chapter
or of the rules, regulations, or orders
of the Secretary of Agriculture of
the Commission.” 7 USC § 9 {7 USCS
§ 9] A range of sanctions is open to
him. Ibid.

The discretion which executiye of-
ficials exercise with respect to the
(Cinitialioiy of administrative proceed-
ings might be distorted if their im-
munily from damages arising from
that decision was less than complete.
Cf. Imbler v Pachtman, supra, al 426
n 24, 47 L Ed 2d 128, 96 S Ct 984.
While there is not likely to be any-
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ono willing and logally able to seek
damages from the officials if they do
not authorite the administrative
proceeding, cf. Imbler v Pachtman,
424 US, at 438, 47 L Ed 2d 128, 96 8
Ct 984 (White, J., concurring in the
judgment), there s a serious danger
that the decision to authorize pro-
ccedings will provoke a retaliatory
response. An individual targeted by
an administrative proceeding will
veact angrily and may seck venge-
ance in the courts. A corporation
will muster all of its financial and
legal resources in an effort to pro-
vent administrative sanctions.
“When millions may turn on regula-
tory decisions, there is a strong in-
centive to counter-attack.”

The defendant in an enforcement
procoeding has ample opportunity to
challenge the legality of the proceed-
ing. An administrator’s decision to
procoed with & cese is subject to
serutiny in the proceeding itself. The
reapondent may present his evidence
to an impertial trier of fact and
obtain an independent judgment aa
to whether the prosecution is justi-
fied. His claims that the proceeding
is unconstitutional may also be
heard by the courts. Indeed, respon-
dent in this case was able to quash
the administrative order entered
against him by means of judicial
review. Economou v Department

67T LEd 2d

of Agriculture, 494 F2d4 519 (CA2
1974).

We belleve that agency officials
ust make the decision to move
orward with en administrative pro-
ing free from intimidation or
harassment. Because the legal reme-
ies already available to the defend-
ant in such a proceeding provide
sufficient checks on agency 12eal, we
hold that those officials who are re-
sponsible for the decision to initiate
or continue a proceeding subject to
agency adjudication are entitled to
beolute immunity from demages li-
bility for their parts in that deci-
on.

{12] We turn Bnally to the role of
an agency attorney in conducting a
trial and presenting evidence on the
record to the trier of fact. We can
866 no substantial diffe bet
the function of the sgency attorney
in presenting evidence in an agency
hearing and the function of the pros-
ecutor who brings evidence before a
court.® In either case, the evidence
will be subject to attack through
crous-examination, rebuttal or rein-
terpretation by opposing counsel. Ev-
idence which is false or unpersua-
sive should be rejoected upon analysis
by an impartial trier of fact. If
agency attorneys were held person-
ally liable in damages as guarantors

80. Expoditions Unlimited Aquatic Entes-

m. ln&: v Summ&: Institution, —
— — (1977), cest

tng. No 78418, h cast pend

distinguished from eriminal prosscutions oo
the ground that the former oflen tum oa

documentary prool. The key point ie thet *

p like p
“often must decide, especially in cases of wide
public interest, whether 1o p d to trial
whery there ia a sharp conflict in (he evi-
dance * lmbler, supra, a1 426 n 24, 47 L EJ 24
128, 968 8 Ct 984. The complexity and quantity
of documentary proof that may be sdduced in
a (ull scalo enforcement proceeding may
::l‘. this decision evon more difficult than
ision to
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of the quality of their evidence, they
might hesitate to bring forward
some witnesses or documents. “This
ia particularly so because it is very
difficult, if not impossible for attor-
neys to be certain of the objective
truth or falsity of the testimony
which they present.” Imbler v Pacht-
man, supra, at 440, 47 L Ed 2d 128,
98 S Ct 984 (White, J., concurring in
the judgment). Apart from the poesi-
ble unfairnees to mgency personnel,
the egency would often be denied
relevant evidence. Cf. Imbler v
Pachtman, supra, at 426, 47 L Ed 2d
128, 96 S Ct 984. Administrative
agencies can act in the public inter-
est only if they can edjudicate on
the basis of a complete record. We
therefore hold that an agency attor-
ney who arranges for the presenta-

tion of evidence on the record in the
course of an sdjudication is abeo-
lutely immune from suits based on
the introduction of such evidence.

vi

There remains the task of apply-
ing the foregoing principles to the
claims against the perticular pe-
titioner-defendants involved in this
case. Rather than attempt this here
in the first instance, we vacate the
judgment of the Court of Appesls
and remand the cese to that Court
with instructions to remand the case
to the District Court for further pro-
ceedings consistent with this opin-
ion.

So ordered.

SEPARATE OPINION

Mr. Justice Rehnquist, with
whom The Chief Justice, Mr. Jus-
tice Stowart, and Mr. Justice Ste-
vena join, concurring in part end
diseenting in part.

I concur in that part of the Court’s
judgment which affords abeolute im-
munity to those persons performing
adjudicatory functions within a fed-
eral agency, ante, p ——, 67 L Ed 2d
921, those who are responsible for
the decision to initiate or continue a
proceeding subject to agency adjudi-
cation, snte, p —, 67 L. E4 24 922,
and those agency personnel who
present evidence on the record in
the course of an adjudication, ante, p
— 67 L Ed 2d 923. | cannot
agvee, however, with the Court's
conclusion that in a suit for damages
arising from allegedly unconstitu-
tional action federal executive offi-
cials, regardlees of their rank or the
ecope of their responsibilities, are
entitled to only qualified immunity

even when acting within the outer
limits of their authority. The Court’s
prolestations to the contrary not-
withstanding, this decision seriously
misconstrues our prior decisions,
finds little support as a matter of
logic or precedent, and perhaps most
importantly, will, | fear, seriously
“"dampen the ardor of all but the
most resolute, or the most irrespon-
sible, in the unflinching discharge of
their duties,” Gregoire v Biddle, 177
F2d 679, 581 (CA2 1948) (Learned
Hand, J.).

Most noticesblo is the Court’s un-
naturally constrained reading of the
landmark case of Spalding v Vilas,
161 US 483, 40 L Ed 780, 16 S Ct
631 (1896). The Court in that case
did indeed hold that the actions
taken by the Postmasier General
were within the authority conferred
upon him by Congrees, and went on
to hold that even though he had
acted maliciously in carrying out the
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duties conferred upon him by Con-
greas he was protected by official
immunity.. But the Court leR no
doubt that it would have reached the
same result had it been alleged the
official acts were upconstitutional.

“We are of the opinion that the
samo goneral ' considerations of
.- public policy and conveniencoe
- which demand for judges of courts
of superior juriadiction immunity
- from civil suits for damages aris-
ing from acts done by them in the
« course of the performance of their
! judicia) functions, apply to a large
- extent to official communications
made by heads of executive de-
- partments when in the
" discharge of duties imposed upon
them by law. The interests of the
people require that due protection
be accorded to them in respect of
their official acts.” Spalding v Vi-
1aa, supra, at 498, 40 L Ed 780, 168
8Ce 631

The Court today attempia to explain
away that language by obeerving
that Spalding indicated no intention
to overruls Kendall v Stokes, 3 How
(44 US) 87, 11 L Ed 506 (1845) or
Wilkes v Dinsman, 7 How (48 US)
89, 12 L Ed 618 (1849). See ante, p
—— n 18, 67 L Ed 2d 907. But as
the Court itself observes, the Post-
master Generel was held not “liable
in an action for an error of judg-
ment” in Kendall, supra, at 98, 11 L
Ed 506. The Court in Wilkes, supra,
likewise exonerated the defendant.
The Court did indicate in dictum in
both those cases that a federal offi-
cer might be liable if he acted with
malice, Kendall, gupra, at 99, 11 L
Ed 506; Wilkes, supra, at 131, 12 L
Fd 618, but the holding in Spalding
was, as even the Court is forced to
admit today, see ante —, 67 L Ed
2d 906, directly contrary to those

67 LEd 24

cases on that point. In short, Spald-
ing clearly and inescapably stands
for the propasition that high-ranking

executive officials acting within the"

outer limits of their authority are
sbeolutely immune from suit.

Indeed, the language from Spald-
ing quoted above unquestionably ap-
plies with equal force in the case at
bar. No one seriously contends that
the Secretary of Agriculture or the
Assistant to .the Secretary, who are
being sued for $32 million in dam-
ages, had wandered completely off
the official reservation in suthoriz-
ing prosecution of respondent for
violation of regulations promulgated
by the Secretary for the regulation
of “futures commission merchants,”
7 USC §6 (7 USCS §6) This is
precisely what the Secretary and his
assistants were empowered and re-
quired to do. That they would on
occasion be mistaken in their judg-
ment that a particular merchant
hed in fact violated the regulations
is a nocessary concomitant of any
known system of administrative ad-
judication; that they -acted “mali-
ciously” gives no support to respon-
dent’s claim against them unlesa we
are to overrule Spalding.

The Court's attempt to distinguish
Spalding may be predicated on a
simpler but equally erroneous con-
cept of immunity. At one point the
Court obeerves that even under
Spalding “an executive officer would
be vulnerable if he took action ‘man-
ifestly or palpably’ beyond his au-
thority or ignored a clear limitation
on his enforcement powers.” Ante, p
~—— n 18, 57 L Ed 2d 907. From
that proposition, which is undeni-
ahly accurate, the Court appears to
conclude that anytime a plaintiff can
paint his grievance in constitutional
colors, the official is eubject to dam-

<9
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ages unless he can prove he acted in
good faith. ARer all, Congress would
never "authorize” an official to en-
goge in unconstitutional conduct.
That this notion in fact underlice
the Court’s decision is strongly sug-
gested by its discussion of numerous
cases which supposedly support its
position, but all of which in fact deal
not with the question of what level
of immunity a federal official may
claim when acting within the outer
Jimita of his authority, but rather
with the question of whether he was
in fact 8o acting. See ante, pp — -
——, 67 L Ed 2d 905-908.

Putting to one side the illogic and
impracticability of distinguishing be-
tween constitutional and common
law claima for purpoees of immunity,
which will be discussed shortly, this
sort of immunity aenalysis badly
misses the mark. It amounts to eay-
ing that an official has immunity
until someone alleges he has acted
unconstitutionally. But that is no
immunity at all: the “immunity”
disappears at the very moment
when it in needed. The critical in-
quiry in determining whether an
official is entitled to claim immunity
is not whether someone has in fact
been injured by his action; that is
part of the plaintiffs case-in-chief.
The immunily defense turns on
whether the action was one taken
“when engaged in the discharge of
duties imposed upon {the official] by
law,” Spalding, supra, at 498, 40 L
Ed 780, 16 S8 Ct 631, or in other
words, whether the oflicial was act-
ing within the outer bounds of his
authority. Only if the immunity in-
quiry is approached in this manner
does it have any meaning. That such
a rule may occasionally result in
individual injustices has never been
doubted, but st least until today,

immunity has been accorded never-
theless. As Judge Learned Hand said
in Gregoire v Biddle, suprs, at 681:

“The justification for doing so is
that it is impossible to know
whether the claim is well founded
until the case has been tried, and
that to submit all officisls, the
innocent as well as the guilty, to
the burden of a trial and to the
inevitable danger of its outcome,
would dampen the ardor of all but
the most resolute, or the most
irresponsible, in the unflinching
discharge of their duties. Again
and again the public interest calla
for acltion which may lum out to
be founded on a mistake, in the
face of which an official may later
find himself hard put to it to sat-
isfy a jury of his good faith. There
must indeed be means of punish-
ing public officers who have been
truant to their duties; but that is
quite another matter from expos-
ing such as have been honestly
mistaken Lo suit by anyone who
has suffered from their errors. As
is 80 often the case, the answer
must be found in a balance be-
tween the evils inevitsble in either
alternative. In this instance it has
been thought in the end better to
leave unredressed the wrongs done
by dishonest officers than to sub-
ject those who try to do their duty
to the constant dread of retalia-
tion. . . "

Indeed, in that very case Judge
Hand laid bare the folly of approach-
ing the question of immunily in the
manner suggested today by the
Court.

"The decisions have, indeed, al-
ways imposed as a limitation upon
the immunity Lhat the official’s act
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must have been within the scope
of his power; and it can be argued
that official powers, since they ex-
ist only for the public good, never
ocover occasions where the public
vgood is oot their aim, and hence
. that 1o oxercise a power dishon-
* eatly is necessarily to overstep its
bounds. A moment's reflection
shows, however, that that cannot
‘be the meaning of the limitation
without dsfeating the whole doc-
trine. What is meant by saying
that the officer must be acting
within his power cannot be more
than that the occasion must be
such ss would have justified the
act, if he had been using his power
for any of the purposes on whoos

account it was vested in him. . . .

Ibid. :

Barr v Matteo, 360 US 664, 3 L Ed
24 1434, 79 8 Ct 1335 (19569), unfor-
tunately fares littls better at the
Court’s hand than Spalding. Here
the Court at least recognizes 'a_nd
voaffirma the minimum proposition
for which Barr stands—that execu-
tive officials are -hsolulcly. immune
st least from actions predicated on
common law claims as long n.thcy
are acting within the outer limits of
thoir authority. See ante, P 67
L Ed 2d 908. Barr is distinguished,
however, on the ground that it did
not involve a violation of “those fun-
damental principles of fairness em-
bodied in the Constitution.” Ante, p
——, 57 L Ed 24 909. But if we
allow a mere allegation of unconsti-
tutionality, obviously unproven at
the time made, to roquire a Cabinet-
level official, charged with thy en-
forcement of the responsibilities to
which the complaint pertains, to lay
aside his duties and defend such an
sction on the merits, the defense of
official immunity will have been

STLEd2d

abolished in fact if not in form. The
ease with which a constitutionsal
claim may be pleaded in a case such
as this, where a violation of statu-
tory or judicial limits on agency ac-
tion may be readily convemgd by
any legal neophyte into a claim of
denial of procedural due process un-
der tho Fifth Amendment, will as-
sure that. The fact that the claim
fails when put to trial will not pre-
vent the consumption of time, effort,
and money on the part of the de-
fendant official in defending his ac-
tions on the merita. The result can
only be damage to the “interests of
the people,” Spalding, supra, at 498,
40 L, Ed 780, 16 S Ct 631, which
“requires that due pmtecti.oa be ac-
corded to {cabinet officials) in respect
to their official acts.”

It likewise cannot seriously be ar-
gued that an official will lao less
deterved by the threat of liability for
unconstitutional conduct than for
activities which might constitute a
common-law tort. The fear that in-
hibits is that of a long, involved
lawsuit and a significant _money
judgment, not the fear of liability for
a certain type of claim. Thus, even
viewing the question functionally—
indeed, especially viewing the ques-
tion functionally—the basis for a
distinction between constitutional
and common-law torts in this con-
text is open to eerious question.
Even the logical justification for rais-
ing such a novel distinction is far
from clear. Thsat the Framers
thought some rights sufficiently sus-
ceptible of legislative derogation
that they should be enshrined in the
Constitution does not necessarily in-
dicate that the Framers likewise in-
tended to establish an immutab!e
heirarchy of rights in terms of their
importance to individuals. The most

BUTZ v ECONOMOU
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heinous common-law tort surely can-
not be less important to, or have less
of an impact on, the aggrieved indi-
vidual than a mere technical viola-
tion of a constitutional proecription.

The Court purports to find support
for this distinction, and therefore
this result, in the principles suppos-
edly underlying Marbury v Madison,
1 Cranch 137, 2 L. Ed 60 (1803) and

ing terms that the cause of action
recognized in Bivens would be
* 'drained of meaning’ if foderal offi-
cinls were entitled to absolute immu-
nity for their constilutiona! trans-
gressions.” Ante, p ——, 67 L Ed 24
913. But Bivens is a slender voed on
which to rely when abrogating offi-
cial immunity for Cabinet-level off-
cials. In the first place, those officials

Bivens v Six Unknown N d
Agents of the Federal Bureau of
Narcotics, 403 US 388, 29 L Ed 24
619, 91 S Ct 1999 (1971), and the
fact that cognate state officials are
not efforded absolute immunity for
actions brought under §1983. Un-
doubtedly these rationales have
some superficial appeal, but none
withstands careful analysis. Mar-
bury v Madison, supra, leaves no
doubt that the high position of e
government official does not insulate
his actions from judicial review. But
that case, as numerous others which
have followed, involved equitable
type relief by way of mandamus or
injunction. In the present case, re-
spondent sought damages in the
amount of $32 million. There is un-
doubtedly force to the argument that
injunctive relief, in these cases
where a court determines thal an
official defendent has violated g le-
gal right of the plaintifl, sets the
matter right only as to the future.
But there is at least as much force
to the argument that the threat of
injunctive relief without the poesibil-
ity of damages in the case of a Cabi-
net official is a better tailoring of the
competing need to vindicate individ-
ual rights, on the one hand, and the
equally vital need that federal offi-
cials exercising discretion will be
unafraid to take vigorous action to
protect the public interest.

The Court also suggeets in sweep-

most ptible to claims under Bi-
vens have historically been given
only a qualified immunity. As the
Court obeerved in Pierson v Ray, 386
US 547, 555, 18 L Ed 2d 288, 87 S Ct
1213 (1967), "Ttlhe common law has
never granted police officers an abeo-
lute and unqualified immunity. , . "
In any event, it certainly does not
follow that a grant of abeolute im-
munity to the Secretary and Assiat-
ant Secretary of Agriculture re-
quires a like grant to federal law
enforcement officials. But even more
importantly, on the federal side,
when Congrees thinks redress for
grievances is appropriate, it can and
generally does waive sovereign im-
munity, allowing an action directly
against the United States. This al-
lows rcedress for deprivations of
rights, while at the same limiting
the outside influences which might
inhibit an official in the free and
considered exercise of his official
powers. It likewise allows discipline
of officials to take place largely
within the confines of the normal
governmental process. In fact, Con-
grees, making just these sorts of
judgments with respect to the very
causes of action which the Court
suggesta require sbrogation of abso-
lute immunity, has amended the
Federal Tort Claims Act, see 28 USC
§2680(h) [28 USCS §2680h)), as
smended by Pub L 93253, 88 Stat
50, to allow suits against the United
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States on the baasis of certain inten-
.uonal torta if committed by federal
‘investigative aor. law enforcement
ofbcare.”. - . ..

. The Court also looks to the ques-
fion of immunity of state officials for
causcs arising under §1983 end,
quoting § concurring opinion in An-
derson v Nosser, 438 F2d 183, 205
(1971), to the effect that there should
not bs “ono law for Athens and
anpther for Rome,” finds no reason
why those principles should not like-
wise apply when federal officers are
the target. Homilies cannot replace
analysis in this difficult area, how-
ever. And even a moment’s refloc-
tiou_l on the nature of the Bivena-type
action and the purposes of § 1983, as
made abundantly clear in this
Court’s prior cases, supplics a com-
ling reason for distinguishing be-
tween the two different situations.
In the first place, as meade clear
above, a grant of abeolute immunity
20 high-ranking executive officials on
the federal side would not eviscerate
the cause of sction recognized in
Bivens. The officials who are the
most likely defendants in a Bivens-
type action have generally been ac-
corded only a quslified immunity.
But more importantly, Congress has
oxpreesly waived sovereign immu-
nity for this type of suit. This allows
a direct action against the govern-
ment, while at the same time limit-
ing those risks which might
“dampen the ardor of all but the
l?:lo: ra:lhtito. ta: tl;: most irrespon-
aible, in unflinching discharge of
thelr dutice.” And the Federal Qov-
ernment can internally supervise
and check its own officers. Tho Fed-
oral Government is not situated
such that it can contro! state ofh-
cials or strike this same balance,
however. Honce the necessity of

STLEd 2

1983 and the differing standards of
immunity. As the Court cbeerved in
District of Columbia v Carter, 409

US 418, 426, 429430, 3¢ L Ed 2d

613, 93 8 Ct 602 (1973):

*. . . [Alithough there are threads
of many thoughts running through
the debates on the 1871 Act, it
seoms clear that §1 of the Act,
with which we are here concerned,
was designed primarily in re-
sponse to unwillingness or inabil-
ity of the state governments to
enforce their own laws against
those violating the civil rights of
others.” 409 US 418, 426 [34 L E4
24 618, 93 S Ct 602).

“{The basic) rationale underly-
lng_ Congrees' decigsion not to enact
legislation similar to § 1983 with
respect: to federal officials [was)
the assumption that the Federal
Government could keep its own
officers under control . . . "

The Court attempts to avoid the
force of this argument by suggesting
that the statute which vests federal
courts with general federal question
jurisdiction is basically the equiva-
lont of § 1983. Ante, p —— n 30, 67
L Ed 2d 913. But that suggestion
evinces a basic misunderstanding of
the difference between a statute
which vests jurisdiction in federal
courts, which are, a3 a constitutional
matter, courts of limited jurisdiction,
and a statute, or even a constitu-
tional provision, which creates a pri-
vate right of action. As even the
Court's analysis in Bivens made
clear, a statute giving jurisdiction to
[ederal courts doee not, in and of
itself, create a right of action. And
to date, the Court has not held that
the Constitution itself creates a pri-
vate right of action for damages ex-
cept when federal law enforcement
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officials arrest someone and search
his premises in violation of the
Fourth Amendment. Thus, the
Court’s attempt to equate § 1983 and
28 USC § 1331 [28 USCS § 1331) sim-
ply fails, and ita further obeervation
—that there should be no difference
in immunity between state and fed-
eral officials—remains subject to se-
rious doubt.

My biggeat concern, however, ia
not with the illogic or impracticality
of today's decision, but rather with
the potential for disruption of gov-
ernment that it invites. The steady
increase in litigation, much of it
directed against governmental offi-
cials and virtually all of which could
be framed in constitutional terms,
cannot escape the notice of even the
most casual obeerver. From 1961 to
1977, the number of cases brought in
the federal courts under civil rights
statutes increased from 296 to 13,
113. See 1977 Annual Report of the
Director of the Administrative Oflice
of the United States Courts, Table
11; 1976 id. Table 17. It simply defies
logic and common experience to sug-
gest that officials will not have this
in the back of their minds when
considering what official course lo
pursue. It likewise strains credulity
to suggest that this threat will only
inhibit officials from taking action
which they should not take in any
event. It in the cases in which the
grounds for action are doubtful, or
in which the actor ia timid, which
will be affected by today’s docision.

The Court, of course, recognizes
this problem and suggests two solu-
tions. Firet, judges, ever alert to the
artful pleader, supposedly will weed
out insubstantial claims. Ante, p
~——, 57 L Ed 2d 916. That, | fear,
shows more optimism than preeci-

ence. Indeed, this very case, ungues-

.tiowmm
ilics eny hope in that direction.
And summary judgment on affida-
vits and the like is even more inap-
propriate when the central, and per-
hape only, inquiry is the official’'s
state of mind. See Wright Law of
Federal Courts 493 (1976) (it “is not
feasible to resolve on motion for
summary judgment cases involving
state of mind."); Subin v Goldsmith,
224 F2d 763 (CA2 1955).

The second solution offered by the
Court is even less satisfactory. The
Court holds that in those special
circumstances “where it is demon-
strated that abeolute immunily is
essential for the conduct of the pub-
lic business,” absolute immunity will
be extended. Ante, p —, 67 L
2d 916. But this is a form of “abeo-
lute immunity” which in truth ex-
ista in name only. If, for example,
the Secretary of Agriculture may
never know until inquiry by a trial
court whether there is a poeeibility
that vexatious constitutional litiga-
tion will interfere with his decision-
making process, the Secretary will
obviously think not only twice but
thrice about whether to prosecute a
litigious commodities merchant who
has played fest and loose with the
regulations for his own profit. Care-
ful consideration of the rights of
every individual subject to his juris-
diction is one thing; a timorous re-
luctance to prosecute any of such
individuals who have a reputation
for using litigation s a defense
weapon is quite another. Since Cabi-
net officials are mortal, it is not
likely that we shall get the precise
judgmental balance desired in each
of them, and it is because of these
very human failings that the princi-
ples of Spalding, supra, at 488, 40 L
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Ed 780, 16 8 Ct 631, dictate that

absaluts immunity be accorded once.

it be .concluded by a court that a
high love! exocutive official was “en-
goged in the discharge of duties im-
posed upon [him) by law.”*

Today's opinion has shouldered a
farmidable task insofar as it secks to
justify the rejection of the views of
the first Mr, Justice ‘Harlan ex-
preased in his opinion for the Court
v Vilas, gupra, and those
of second Mr. Justice Harlan
pressod in his opinions in Barr v
Matteo, supra, and its companion
caso of Howard v Lyons, 360 US 593,
S L Ed 24 1454, 79 8 Ct 1331 (1959).
In terma of juridica! jousting, if not
in terms of placement in the judicial
hhnuhy.ithaukono'nuglwtu

the powerful statement of Judge
Leamed Hand in Gregaire v Biddle,
supre. .

" History will surely not condemn
the Court for its effort 1o achieve a
more finely ground product from the
Judicial mill, a product which would
both retain the necessary ability of
public officials to govern and yet
assure redress to those who are the
victims of official wrongs. But if such

5

67 L Ed 24

a system of redress for official
wrongs was indeed capable of being
achieved in practice, it surely would
not have been rejected by this Court
speaking through the first Mr. Jus-
tice Harlan in 1896, by this Court
speaking through the second Mr.
Justice Harlan in 1959, and by
Judge Learned Hand epeaking for
the Court of Appeals for the Second
Circuit in 1948. These judges were
not inexperienced neophytes who
lacked the vision or the ability to
define immunity doctrine to accom-
plish that result had they thought it
poasible. Nor were thoy obeequious
toadiea in their attitude toward high
ranking officials of coordinate
branches of the Federal Govern-
ment. But they did see with more
preacience than the Court does to-
day, that there are inevitable trade-
offs in connection with any doctrine
of official liability and immunity.
They (orthrightly accepted the poesi-
bility that an occasional failure to
redress a claim of official wrongdo-
ing would result from the doctrine of
abeolute immunity which they es-
poused, viewing it as a lesser evil
than the impairment of the ability
of responsible public officials to gov-
ern.

*The ultimate irony of lodsy’s decision is
that in the area of common-law official immu.
nily, & budy of law fashionsd and applied by
Judges, absolute immunity within the federal
aysiem ia estended only lo judges and prose-
cutore functioning in the judicial system. Seo
Bradley v Pisher, 80 US (13 Walh) 335, 20 §,
Ed 646 (1872); Yaselli v GoS, 12 F2d 396 (CA2
1926), afld mem, 275 US 603, 72 L. Ed 393, 48
8 Ct 156 (1927). Similarly, where this Court
has intespreted 42 USC §1983 {42 USCS

law doctrs

(1976). If one were to hatard an informed
guess as to why such a distinction in treat.
mont between judges and prosecutors, on the
ono hand, and othor public officials on the
other, obtains, mine would be that thoss who
decido the common law know through per-
sonal experience the sort of preasures that
might exist for such decisionmakers in the
by of abeclute i ity, bul may not
know or moy have (orgotten that similar
exist in the case of nonjudicial pub-

§1963] in the light of
of officis} Immunity, ‘l?lnk only judges and

lic officiale to whom diflicull decisions are
itted. But Lhe cynicu) mmong us might

P are y
Soo Piesson v Ray, 386 US 547, 18 L Ed 2d
288, B7 8 1 1213 (1967); Stump v Sparkman,
No. 76-1760, OT 1977; linbler v Pachtman,
424 US 409, 47 L Ed 24 128, 66 8 (1 984

nol unrewsonnbly feel that this iv simply un-
other unfc plo of judyes t ing
those who are not part of the judicial machin-
ery as “lesser breeds without the law.”

1

BUTZ v ECONOMOU
67 L Ed 24 896

But while 1 believe that history
will look approvingly on the motives
of the Court in reaching the result it
does today, | do not believe that
history will be charitable in its judg-
ment of the all but inevitable result
of the doctrine espoused by the
Court in this case. That doctrine
seeks to gain and hold a middle
ground which, with all deference, 1
believe the teachings of thoee who
were at least our equala suggest cen-
not long be held. That part ol' the
Court’s present opinion from which I
dissent will, | fear, result in one of
two evila, either one of which is
markedly worse than the effect of
according abeolute immunity to the
Secretary and the Assistant Secre-

mryinthhean.mﬂmdune’a
evils would be s significant impair-
ment of the ability of responsible
public officials to cn;-‘ry m;& tlho d‘l‘}
ties imposed upon them by law.
that evil is to be avoided after today,
it can be avoided only by a necessar-
ily unprincipled and erratic Judicial
vgcreening” of claims such as those
made in this case, an -dlwtenee.w
the form of the law while departing
from its subetance. Either one of
these evils isa far worse than the
occasional failure to award damages
caused by official wrongdoing,
frankly and openly justified by the
rule of Spalding v Vilas, Barr v
Malteo, and Gregoire v Biddle.
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IN THE CIRCUIT COURT OF FAIRFAX COUNTY

TEN LEN CHU, )
Plaintiff, g
vs. g AT LAW NO. 41848
FAIRFAX HOSPITAL ;
ASSOCIATION, et al., )
Defé;dants. ;
FINAL ORDER

THIS CASE came on to be heard on the 14, 15, 16, 21,22, 23;5
24, 25 and 29th of May 1979, upon trial by jury consisting of
seven jurors and one alternate, all of whom were duly called and
examined upon voir dire, of which each side struck three leaving
seven jurors and of the alternates each side struck one of the
three called leaving one, all of whom were thereupon sworn to well
and truly try the issues joined. '

Whereupon the plaintiff presented his proof, the testimony of
his witnesses, introduced various exhibits, and rested his case.
The defendants, then moved to strike the evidence of the plain-
tiff, which motion was granted in part with the Court ruling that
the issues to be presented to. the jury were the existence of any
agency relationship between Fairfax Hospital Association and Dr.
Eugene Sherman and between Fairfax Emergency Medical Associates,
Ltd. and Dr. Fortune O'Denhal and whether the doctors failed to

meet the standard of medical care prevailing and whether any such
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breach of the standard of care, if proven, was a proximate cause
of the decedents and plaintiff's damages, with all defendants'
objections and exceptions thereto duly noted.

Whereupon the defendants presented their proof, the testi-
mony of their witnesses, and introduced their exhibits, and rested
their cases, and renewed their respective motions to strike the’

plaintiff's evidence, which motions were again denied with all
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defendants objections and exceptions duly noted. The plaintiff
moved to strike the defendants' evidence which motions were
denied with plaintiff's objections and exceptions duly noted.

Whereupon counsel submitted and argued their respective in-
structions, the Court granting some and refusing others, to which
action the parties noted their respective objections and excep-
tions. The Court thereupon instructed the jury following which
counsel for the parties delivered final arguments. The alternate
took her place with the jury at the close of all of the evidencel
and the closing argument of counsel and prior to the submission
of the case to the jury, the Court then being advised that Juror
Hall had been taken ill on May 25, 1979, and was hospitalized.
The jury then retired to deliberate its verdict, and in due
course olN the 29th day of May 1979, returned with a unanimous
verdict in favor of the defendants.

Upon the receipt of the verdict, plaintiff's counsel moved
that the jury be polled and the clerk polled the jury who announ-
ced that the verdict previously announced was their verdict.

Whereupon the Court requested of counsel if there were any
additional motions before the jury was discharged and each
counsel advised the Court there were none and thereupon the Court

discharged the jury.
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After the discgharge of the juqy pla moved Cour
9: to set aside the verdict as contrary to the law &nd the evid ce Z:EV
which motiorg %:-es"argued by counsel on August 3, 1979, and was
denied by the Court, and it is therefor
ORDERED AND ADJUDGED that the verdict in favor of the de-
fendants is heréby approved and a judgment rendered thereupon in
favor of the defendants, to which action of the Court the plaintiff

duly noted and preserved their objections and exceptions.

In
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Pursuant to Rule 5:9, the transcripts of all hearings,

motions and the trial of this case are hereby made part of the

-record.

AND THIS ORDER 1S FINAL.
ENTERED this ,S yof day of August 1979.

PRESENTED AND OBJECTED TO:

McCANDLISH, LILLARD, BAUKNIGHT,
CHURCH & BEST, A Professional
Corporation

By~ é ; ‘ M‘ A COPY TESTE:

Gerald R. Walsh
Counsel for Fairfax Hospital JAMES E. HOOFNAGL
Association

CLERK

PRESENTED AND OBJECTED TO:
SLENKER, BRANDT, JENNINGS & JOHNSTON

e 2. Aot

rman F. Slenker
ounsel for Fairfax Emergency
Medical Associates, Ltd.

SEEN AND OBJECTED TO:
HIRSCHKOP & GRAD, P.C.

B'y: h/{(&iv/{

Philip-J. Birschkop /[JeNA > G&4D
Counsel for Plaintiff
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VIRGINTIA A:

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX

TEN LEN CHU,
Plaintiff,

v. AT LAW NO. 41848

o0 @9 ¢ 90 ee¢ 00

FAIRFAX HOSPITAL ASSOCIATION,
ET AL.,

Defendants.

NOTICE OF APPEAL
AND ASSIGNMENTS OF ERROR

Notice is hereby given that plaintiff appeals from the

Final Order of this Court and from the denial therein of his
motions for mistrial and new trial, said Final Order dated
August 3, 1979.

Plaintiff assigns the following errors:

1. The Court erred in denying plaintiff's motion for
a new trial on the groﬁhd of misdirection of the jury.

2. The Court erred in refusing to declare a mistrial
as a result of the form and content of the verdict rendered by
the jury and the notations upon Instruction J made by the jury.

3. The Court erred in denying a motion for a new
trial on the ground that the instructions were unfavorably

weighted against the plaintiff and for the defendants.
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4. The Court erred in giving Instruction J to the

jury and others objected to.

A transcript of portions of the argument before the
Court concerning plaintiff's objections to defendants' jury

instructions will hereafter be filed with the Court and is the

R el e 2ad - L ST
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;- assignments of error raised above.
' Respectfully submitted,

TEN LEN CHU,
By Counsel

COUNSEL FOR P TIFF:

ia, Virginia 22313
36-6595

)
0
)
rr
o
'-',
[
3
w
9]
”
(]
N
N
o

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
was mailed, first class, postage prepaid, to Norman F. Slenker,

i only transcript plaintiff deems necessary for purposes of the

o

Esquire, 1012 North Utah Street, Arlington, Virginia, 22201, and

Gerald R. Walsh, Esquire, 4069 Chain Bridge Road, Fairfax,

Virginia, 22030, this 22nd day of August, 197

JOHN D. GRAD

| . p-38
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[Excerpt from Petition for Appeal filed on or about
November 1, 1979,]

The jury returned a verdict in favor of the
despdants, noting that it was finding for the defendan#t
in viewNQf the instructionwhich is contested here. he
jury also Jerlined certain portions of the di¥fputed in-
struction contai®ing language about a good/faith defense.

Following B®he verdict, plaipfiff moved for a
mistrial and, as well, foxg a new #fial on the grounds of
misdirection of the jury (R} -322).2/ Said motions were
denied on August 3, 1979,4nd judghent was entered that date
by the same Order fgr defendants.

PlaingAff subsequently timely nosed ai.appeal
with respec¥ to both defendants (R346-347) althQugh on
September 13, 1979, the appeal as to Fairfax Hospidgl was
wijAldrawn. Accordingly, at this stage the appeal is taken

only as against Fairfax Emergency Medical Associates, Ltd.

ASSIGNMENTS OF ERROR

1. The trial court misdirected the jury by virtue
of permitting a "good faith" defense to a negligence case
(Instruction J).

2, The Court erred in denving plaintiff's motion

for a new trial on the grounds of misdirection.

B — R

£/ Refere rd on Appeal are noted
as "pZ y the appropriate page n

3=
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The Fairfax Hospita!l
LABORATORY REPORTS
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L6_9_] FAIRFAX HOSPITAL ASSOCIATION-BACTERIOLOGY
PRELIMINZRY REPORT [

[ 01 cutturt onty O 11 FUNGUS SMEAR
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0 03 colony count D13 18 smear
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The Fairfax Hospitlal
LABORATORY REPORTS
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DATE REQUESTED NURSE

pare e couecred L= LW~ O20 =
STAT SPECIMEN TYPE
O 1HrOL /) BLOOD ] Eve [J OTHER (SPECIFY)
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O uriNe [0 Cs¢ ] ear
[ reces [ cer /)I('/. /r} 7wcmu WASHING
DATE COMPLETED (ﬂ'/& l
. TECH. -

LAND ;@&LMW GD

MR-944
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01 CULTURE ONLY O 1 FUNGUS SMEAR
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Mount reports exactly on lines and in chronological order.
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The Fairtax Hospital
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The Fairtux Hospital
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The Fairfux Hospitlal
LABORATORY REPORTS
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Namc:

A1C rairiax rospital.

Report of Radiologic Consultation

Chu, Wing C. (12/1/60) History No: ¢g gg 17
¥ H . . 3
Physician: Toon, Lee D:nlc.uu/77

Room: ER

Interpretation:
CHEST:

PA and lateral projections show the peripheral lung fields to be

clear and

well aerated. The cardiac silhouette is normal in size

and configuration. The mediastinal structures are not remarkable.

IMPRESSION:
Normal study.

BAJ:g jh
1/12/77

WY A |

B. A. goh‘ﬂsc?l, MTB.

Form 700 Rev. 70
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NOTES AND MEDICATION RECORD
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r ) COMMONWEALTI OF VIRGINIA

t{ ""L' 1'7 DIVISION OF CONSOLIDATED LABORATORY SERVIGES
) ‘*~,3;.'; ?;:;'J Burcau of Forensic Science

Cwancas €. O'Rran, Pu. D,
Dusyry Dinacron

w W, Tinssnann, Pu, O, . TaL Ne.se—Tress00
Descren

LABORATORY REPORT
January 25, 1977

T0: James C, Beyer c¢c; Dr, Coopor
Medical Examiner ‘
3300 Gallows Rd, fcare. LICATED
Falls Church, VA 22046 coNTENIS i'Of 0B D"‘ L'CA

[N

\'!our Cisee o= FSLab e 76-N=612

Vietim(s):  GHU, Wing G, ’ ExaminerFrancis M. Eaposifo, B.S.
Laboratory: Northern :
_ e, . 2714 porr Ave,
g e S e emd Box 486
COHILIRL S G110 B2 DUPLICATED Merrifield, Va,
Date Received:  1/11/77

Evidence Submitted By: Dr, Beyer, Dr, Coopar '

Suspect(s):

One vial of blood and one vial of urine for @lcohol; one bottle of blood, one bottle
of urine, a liver and a gastric for drug screeng nix bottles of pills and capsules
for oubm.aaion. one vial of blood, lung, brain and tracheal mucosa for viral atudiasg,

BESULTS OF EXAMINATION:

BLOOD: Negative for alcohols; acetone, 0.005Z weight/volume; salicylic acid, 106mgZX; megative
for barbiturates, carbamates, hydantoins, glutarimides, and other sedative-hypnotic
drugs.

URINE: Negative for alcohols; acetone, 0.037% weight/volume; salicylic acid, 208mgX; negative
for phenothiazines, antihistamines, amphetamines, benzodiazepines, narcotics and
narcotic substitutes.

LIVER: Salicylic acid, 64mgZ.

itted.

GASTRIC CONTENTS: Seventeen partially dissolved tablets of uniform appearance subm
Acetylsalicylic acid was the only drug present in the tablets that were
analyzed,

R taining white tablets, 1
TABLETS AND CAPSULES: One empty vial labeled Robaxisal®™, 4 vials con ,
: vial containing capsules were submitted. Nome of the tablets or
capsules contain acetylsalicylic acid.

TISSUES FOR VIRAL STUDIES: Stored.

Tromsits " 7- i&_f«_‘g_ »

al Chem
IN FUTURE CORRES SPONDEMNCE REFEHULNCE THIS MA"H"\ PLEASE REFEN TO 11iv IS L%a;xﬁss K "” .

: ro—Lo_L A COFY Trsm: f

cLs cs 006 (REV. 1.76) n‘s 6

<. 38
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224
f « \a"l';* 0
.)_.;.‘ oy .
,4 . 3) ;, COMMONWEALTH OF VIRGINIA
‘S’«Q{‘k'ﬁ;‘:"ﬁ’ DIVISION OF CONSOLIDATED LABORATORY SERVICES
G Burcau of Forensic Science Cunrsns €. Omesn. u. .
aryry Oinscron
. W, TigpSmanun, Pa, D, VL. K. 0e--vrr-azes
Owmarves
LABORATORY REPORT
March 3, 1977
TO:Dr. James C. Beyer cec: Dr. Cooper
Medical Examiner
3300 Gallows Road Re: Accident

Falle Church, VA 22046 ) »
FORH‘\..,”"l O ‘
CONTENIS HO1 10 Br DUFLICATEL!

S

Your Case @ae . FS Lab ® 76-N-612
Victimis):  CHU, Wing C. - " Exeminer:Francis Esposito; B.S.

Lobora{ory: Northern
’ 2714 Dorr Ave.

Suspect(s): res . Box 486
. C\) e e, Merrifield, Va.

AR M E N U P Date Received: 1/11/77
LI ~.L’ . .' ‘)""".Y

Suppl@amentary Report
RESULTS OF EXAMINATION:

SIX BOTTLES OF TABLETS AND CAPSULES: Vials #1 through #5 have a Chinese label interpreted
to say twice every day, one tablet before bed.

1. Vial #1 - tablets identified as ArtaneR (trihexyphenidyl); 14 tablets (vial i8.3/4 empty).

2, Vial #2 - tablets identified as Tedrall (theophylline, ephedrine, phenobarbital); 60
tablets (vial is full).

3. Vial #3 - gray and yellow capsules identified as a phenothiazine (specific generic and
pharmaceutical name - undetérmined); 10 capsules (vial is 3/4 empty).

4. Vial #4 - tablets identified as TedralR (theophylline, ephedrine, phenobarbital); 27
tablets (vial is 3/4 full). -

5. Vial #5 - tablets contain chlorpromazine (pharmaceutical name - undetermined); 10 tablets
(vial is 3/4 empty).

6. Vial #6 - empty vial labeled Robaxisall (aspirin, methocarbamol) dated 12/28/76 with
instructions of one tablet every six hours, three times daily.

BLOOD: Negative for the following specific drugs: trihexyphenidyl, theophylline, ephedtine.
phenobarb, chlorpromazine, methocarbamol, and other phenoth:lazine drugs.

IN FUTUARE CONRESPONDENGE REFERFEMCE THIS MATTER FLEASE REFER TO THEFS LAB » ABOVE

, ) p.,.__L_ov_Z_
DCLS #5 006 (AEV. \-?41 N - n'bs ] 39 . qa:'y .



RESULTS OF EXAMINATION (continued): ) Cllv, Wing C.
' 76-N-612

URINE: Trace amount of methocarbamol present; megative for trihexyphenidyl, ephedrine,
phenobarb, chlorpromazine, and other phenothiazine drugs.

GASTRIC CONTENTS PARTIALLY DISSOLVED TABLETS: Negative for methocarbamol.

- OEE— . .
I\
LA A
Analytical Chemlst

Page 2 of 2

‘ A CoryY TESID: Wﬁ
Se.s ;s coca (AEV. 1-74) ﬂ'59 __Q S 4 O

ent (‘*: f l!i'.ﬁ%al “Ezaminer
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ATTACHMENT #6
' COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HEALTH

' e OFFICE OF THE CHIEF MEDICAL EXAMINER

NORTHERN VA. DISTRICT
) - 7 THE FAIRFAX HOSPITAL
“""'i/ 11777 . ®.0. 50 2298
Date FALLS CHURCH, VIRGINIA 32042

2:00 PM PHONE ! (703) B80-7910 FOR FROTZom oy s ONLY
REPORT OF AUTOPSY CONILNI S l\JI 0 LE CUPLICATED

“Time

peceoent___WING c. ' CHU
Fieet Middle Lest

Dr. Claude Cooper - Fairfax County

Avtopsy Autherized by!

Persons Present ot Autepey!
Body ldentitied by: Fairfax Hospital ER #69-88-17

AD 1/10/77 EX 1/11/77 James C. Beyer, M.D.

Rigor: complete X jow neck oms logs

Liven eolor_Reddish-Purple diswriburion;POSterior
_ Age 16 __ Reco Orienty), Male Length 66 1/2"VQI.M est. 115 EynBrom Pupile: R-RRE__(RRE___
Heir__Black Musteche Beord Clveuaeiuo‘_.E.o_—do‘y &ﬂ_&.‘f—

Clothing, Persone! Effects; Externel weunds, scers, tettees, other l‘omllyl»g fowturest
SEE ATTACHED SHEET

PATHOLOGICAL DIAGNOSES ) ‘
CARDIOVASCULAR SYSTEM: Heart, no evidence of hypertrophy, valvular or congenital abnor-
malities. Epi- and endocardium, no evidence of fibrosis or inflammation; epicardial anoxic
hemorrhages. - Coronary arteries, normal origin and distribution; right coronary artery,

xxxﬁggggﬁiaﬁng' no significant alteration. Myocardium, no evidence of fibrosis or inflamma-

MMBQ(:““. Aorta and branches, no significant alteration.
RESPIRATORY SYSTEM: Larynx, trachea and bronchi, marked mucosal congestion; no evidence of
trauma or obstruction. Lungs, marked congestion; bronchial asthma.

LIVER: Marked congestioni: hemangioma.

SPLEEN: No evidence of trauma.

PANCREAS, ADRENAL AND THYROID GLANDS: No significant alterationm.
GASTRO-INTESTINAL TRACT: No evidence of trauma, hemorrhage or ulcerationm.
GENITO-URINARY TRACT: Kidneys, no evidence of trauma or inflammation.
SCALP AND SKULL: No evidence of trauma.

CEREBRAL MENINGES: No evidence of hemorrhage or inflammation.

CIRCLE OF WILLIS: No significant alterationm.

BRAIN: Marked congestion and edema; mo evidence of trauma, hemorrhage or dnflaumation.
SKELETAL SYSTEM: No evidence of trauma.

CLINICAL: History of bronchial asthma.

r . N
- e

e Y . K ', Y
LON];l.w R B A L VLD
Cause of Death: SALICYLIC ACID POISONING Frovisions! Report—

Fine! Roport M

The fects stoted hersin are trve ond correct to the best of my knewledge end belief.

W\ A\ Fairfax Hospital \4—\%%’—*—3-9-'\

Dete Signed Pleco of Avtopoy - Sgnetwe of Puriiogial,

N!'.r}‘ 3 0 '977

A COPY TESTE:

'c;u FORM NO. 18, REVISED /78 ' A.G L N

Arsiptant Chmf 1! i




T OSKIN: S

SEROUS CAVITIES:
© . PLEURA:
PERITONEUM:
PERICARDIUM:
MHEART:

AORTA:
LUNGS:

Liver:
Gallbladder:
" Spleen:

Pancreas:

Adrenal Glands:
G. I. TRACT:

KIDNEYS:

8LADDER:
ITERNAL GENITALIA:

NECK ORGANS:

RAIN AND MENINGES:

SKULL:

VERTEBRAE:

RIBS:

FELVIEY

EXToEWM TIES

23 [

1 ' GRLDSS DESCINPTION l

Intact, smooth and glistening. [(4}{.’,'..‘.??}.lﬁ?:fﬁzh; _—

Intact, smooth and glistening. COliCis13 11T TO LE BUF LICh b
Intact, smooth and grlistening.

210 gms. No valwvular or congenital abnormalities. Epi- and endocardium, thin and

transparent; epicardial anoxic hemorrhages.
distribution; right coronary artery, predominant; no significant alteration.
Myocardium grossly free of any signs of fibrosis or inflammation.

Aorta and branches, no significant alteration,

Right lung 420 gms.; left 300 gms. Larynx, trachea and bronchi intact and free of
trauma or obstruction; marked mucosal congestion. As one extends out from the
primary bronchi there continues to be marked mucosal congestion and a number of
the bronchi and bronchials have their lumina filled by inspissated plary mucoid
material. The lungs are relatively pale and voluminous and the upper lobes tend
to overlap the midline and there is evidence of some emphysematous change at the
apices of both upper lobes. Parenchyma exhibits marked congestion with no gross
evidence of inflammation or pulmonary artery emboli.

1300 gms. Capsular surface intact and smooth and on section the parenchyma
exhibites marked mottled congestion with no evideuce of fibrosis or nodularity.

No significant alteration.
170 gms. Capsule intact.
No significant alteration.
No significant alteration. N _ - \
No evidence of trauma, hemorrhage or ulceration. Stomach is empty of any type of
food material but does contain a number of residual tablets.

Coronary arteries, normal origin and

M - .

100 gms. each,
surface.

Capsules strip with ease to reveal an intact smooth congested
No trauma or inflammation.

Intact, urine c¢lear.
No significant alteration.

No evidence of trauma.

1420 gms. Scalp and skull intact and free of trauma. Cerebral meninges intact
and free of hemorrhage or inflammation. Cerebrospinal fluid clear. Circle of
Willis, no significant alteration. Surface of the brain exhibits; congestion and
edema and the cortex is a dusky red color. On section there is no evidence of
trauma, hemorrhage or inflammation.

Wren e
No evidence of trauma. Aib,”“??n
~ 'li.' .'.‘ 'el
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No evidence of trauma. ‘0 éﬁ% On.
L o ._-:-'1( ) N
No evidence of trauma. Clog
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