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VIRGINTIA:

IN THE CIRCUIT COURT OF PRINCE GEORGE COUNTY

RBMW, INC.,
t/a JORDAN POINT YACHT HAVEN,
A VIRGINIA CORPORATION

v.

Plaintiff,

CASE NO.
) ROBINS INSURANCE AGENCY, INC.,
L A VIRGINIA CORPORATION,
SERVE: John F. Robins, Registered Agent

2800 Parham Road
Post Office Box 71300
Richmond, Virginia 23294-440°9

AND
~WILLIAM RATEZIGH ROBINS

SERVE: ROBINS INSURANCE AGENCY, INC.
2800 Parham Road
Post Office Rox 71300
Richmond, Virginia 23294-4409

AND

|~ TRANSCONTINENTAL INSURANCE COMPANY,
A NEW YORK CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERV=: Edward R. Parksr, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

v/ AMERICAN CASUALTY COMPANY OF READING, PENNSYLVANIA,
A PENNSYLVANIA CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parksr, Registered Agent
5511 Staples Mill Road
ichmond, Virginia 23228-0000

AND

U//CONTINENTAL CASUALTY COMPANY,
AN ILLINOIS CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP
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Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

-~

///&ATIONAL FIRE INSURANCE COMPANY OF HARTFORD,
A CONNECTICUT CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent

5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

TRANSPORTATION INSURANCE COMPANY,
v A NEW YORK CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

VALLEY FORGE INSURANCE COMPANY,
A PENNSYLVANIA CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
S511 Staples Mill Road
Richmond, Virginia 23228-0000

AND
I///BOS']'.'ON OLD COLONY INSURANCE COMPANY,
" A MASSACHUSETTS CORPORATION

DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
8511 Staples Mill Road
Richmond, Virginia 23228-0000

AND
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L-THE BUCKEVE UNION INSURANCE COMPANY,
AN OEIO CORPORATION
DEFENDANT AND A MEMBER OF THZ
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

b/ébMMERCIAL INSURANCE COMPANY OF NEWARK, NEW JEZRSEY,
A NEW JERSEY CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

L/,THE CONTINENTAL INSURANCE COMPANY,
A NEW HAMPSHIRE CORPORATION
DEFENDANT AND A MEMBER OF THE
CN2A INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

L/fSNTINENTAL REINSURANCE CORPORATION,
A CALIFORNIA CORPORATION
CEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Vvirginia 23228-0000

AND

~TEE FIDELITY AND CASUALTY COMPANY OF NEW YORK,
A NEW HAMPSHIRE CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000
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AND

FIREMEN'S INSURANCE COMPANY OF NEWARKX, NEW JERSEY,
L A NEW JERSEY CORPORATION '
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

L//THE GLENS FALLS INSURANCE COMPANY,
A DELAWARE CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND

.~ KANSAS CITY FIRE AND MARINE INSURANCE COMPANY,
A MISSOURI CORPORATION
DEFENDANT AND A MEMBER OF THE
CNA INSURANCE GROUP,

SERVE: Edwarxd R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000

AND
L/EEAGARA FIRE INSURANCE COMPANY,
A DELAWARE CORPORATION

DEFENDANT AND A MEMBER OF TEE
CNA INSURANCE GROUP,

SERVE: Edward R. Parker, Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228-0000 Defendants.

MOTION FOR JUDGMENT

COMES NOW the Plaintiff, by counsel, and for its

Motion for Judgment against the Defendants, states as follows:
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1. At ail times relevant Plaintiff, RBMW, Inc. (“R3MW"), was
a Corporation organized and existing under the laws of the
- Commonwealth of Virginia, with its principal place of business in
Prince George County, Virginia and mailing address of 101 Jordan
Point Road, EHopewell, Virginia. RBMW is engaged in the marina
business and trades under the name of Jordan Point Yacht Haven.

2. At zll times relevant Defendant, Robins Insurance Agency,
Inc. ("Robins"), was a Corporation organized and existing under the
laws of the Commonwealth of Virginia, with its principal place of
business in Henrico County, Virginia. Robins is engaged in the
business of soliciting, selling, negotiating and effecting
insurance as an independent insurance agency.

3. At all times relevant, William Raleigh Robins was a duly
licensed Virginia agent, an officer with Robins and represented to
the plaintiff that he was an authorized agent as to represent
insurers within the CNA Insurance Companies.

4, At all times relevant, Defendant, Transcontinental
Insurance Company ("Transcontinental"), a New York Corporation,
authorized to do business in Virginia, engaged in the business as
an insurance company. Transcontinental is a member of the CNA
Insurance Companies.

5. At all times xrelevant, Defendant, American Casualty
Company of Reading, Pennsylvania ("American Casualty"), a2
Pennsylvania Corporation, authorized to do business in Virginia,
engaged in the business as an insurance company. American Casualty

is a member of the CNA Insurance Companies.
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6. At all times relevant, Defendant, Continental Casualty
Company ("Continental Casualty"), an Illinois Corporation,
authorized to do businegs in Virginia, engaged in the business as
an insurance company. Continental Casualty is a member of the CNA
Insurance Companies. .

7. At all times relevant, Defendant, National Fire Insurance
Company of Eartford ("National Fire"), a Connecticut Corporation,
authorized to do business in Virginia, engaged in the business as
an insurance company. National Fire is a member of the CNA
Insurance Companies.

8. At all times relevant, Defendant, Transportation
Insurance Company ("Transportation”), an Illinois Corporation,
authorized to do business in Virginia, engaged in the business as
an insurance company. Transportation is a member of the CNA
Insurance Companies.

9. At all times relevant, Defendant, Valley Forge Insurance
Company ("Valley Forge"), a Pennsylvania Corporation, authorized to
do business in Virginia, engaged in the business as an insurance
company. Valley Forge is a member of the CNA Insurance Companies.

10. At all times relevant, Defendant, Boston 0ld Colony
Insurance Company ("Boston 0ld Colony"), a Massachusetts
Corporation, authorized to do business in Virginia, engaged in the
business as an insurance company. Boston 0ld Colony is a member of
the CNA Insurance Companies.

11. At all times relevant, Defendant, The Buckeye Union

Insurance Company ("Buckeye Union"), an OChio Corporation,
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authorized to do business in Virginiaz, engaged in the business as
an insurance company. Buckeye Union is a member of the CNA
Insurance Companies.

12, At z2ll times relevant, Defendant, Commercial Insurance
Company o©f Newark, New Jersey ({"Commercial"), a New Jexsey
Corporation, authorized to do business in Virginia, engaged in the
business as an insurance company. Commercial is a member of the
CNA Insurance Companies.

13. At all times relevant, Defendant, The Continental
Insurance Company ("Continental"), a New Hampshire Corporation,
authorized to do business in Virginia, engaged in the business as
an insurance company. Continental is a member of the CNA Insurance
Companies.

14. At all times relevant, Defendant, Continental Reinsurance
Corporation ("Continental Reinsurance"), a California Corporation,
authorized to do business in Virginia, engaged in the business as
an insurance company. Continental Reinsurance is a member of the
CNA Insurance Compénies.

15. At all times relevant, Defendant, The Fidelity and
Casualty Company of New York ("Fidelity and Casualty"), a New
Hampshire Corporation, authorized to do business in Virginia,
engaged in the business as an insurance company; Fidelity and
Casualty is a member of the CNA Insurance Companies,.

i6. At all times relevant, Defendant, Firemen’s Insurance
Company of Newark, New Jersey ("Firemen’s"), a New Jersey

Corporation, authorized to do business in Virginia, engaged in the

Page 7 of 12

. D



business as an insurance company. Firemen’s is a member of the CNA
Insurance Companies.

17. At all times relevant, Defendant, The Glens Falls
Insurance Company ("Glens Falls"), a Delaware Corporationf
authorized to do business in Virginia, engaged in the business as
an insurance company. Glens Falls is a member of the CNA Insurance
Companies.

18. At all times relevant, Defendant, Kansas City Fire and
Marine Insurance Company ("Kansas City"), a Missouri Corporation,
authorized to do business in Virginia, engaged in the business as
an insurance company. Kansas City is a member of the CNA Insurance
Companies.

19. At a2ll times relevant, Defendant, Niagara Fire Insurance
Company ("Niagara Fire"), a Delaware Corporation, authorizéd to do
business in Virginia, engaged in the business as an insurance
company. Niagara Fire is a member of the CNA Insurance Companies.

20. On or about March 15, 1595, William Raleigh Robins, as a
duly licensed Virginia agent and aa officer with Robins, was an
agent for Robins and insurers within the CNA Insurance Companies,
and in such capacity presented a written proposal of insurance to
RBMW (a copy of which is attached and labelled as "Exhibit A")
stating in the proposal that the insurer would be the CNA Insurénce
Companies.

21. Prior to delivering the proposal, William Raleigh Robins,
on behalf of both Robins and CNA Insurance Companies, physically

inspected the RBMW premises and reviewed all the prior insurance
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coverages carried by RBMW.

22, Based on the representations contained in the proposal by
Robins, Robins review of all prior insurance coverages carried by
RBMW, Robins physical examination of R3MW’s premises and telephone
conversations between Robins and RBEMW, subsegquently, RBMW was
induced to repladce its existing insurance policy affording coverage
for the marina.

23. On or about March 20, 1995, RBMW relying on the
representations, proposal, marketing and materials of Robins,
purchased a package policy of insurance (the "Policy") through
various CNA Insurance Companies as more particularly described in
the declarations pages of each coverage part, to cover its
exposures on its business as a marina. The "piers, wharves and
docks coverage portion" of the Policy was numbered C1l33 95920 45,
written through Transcontinental, and had a term of coverage from
March 20, 1995 to March 20, 1696.

24. On its anniversary the "piers, wharves and docks coverage
portion" of the Policy was renewed through Transcontinental with
policy number: B133 9920 45, term of coverage from March 20, 1996
to Maxch 20, 1997, along with the other portion of the Policy (the
renewal Policy) was written through other CNA Insurance Companies
as more particularly identified on each coverage declaration page.

25. RBMW paid $14,778.00 to Robins as premiums for this
renewal Policy througch the wvaricus CNA Insurance Companies
specified in each policy declaration.

26. On or about September 6, 1996, a storm, KHurricane Fran,
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severely damaged RBMW's premises, (the "Marina"). The damages to
the Marina totalled $139,712.17' as itemized on the attached
schedule, labelled as "Exhibit B".

27. The day aftexr the storm William Raleigh Robins after
being informed of the storm damage came to the Marina, surveyed the
damage and assured the owners that they need not worry that the
damage would be covered under their renewal Policy.

28. RBMW, at the‘request of the CNA Insurance Companies,
obtained several proposals from various marine contractors and
presented them to the adjuster.

29. The CNA Insurance Companies have since paid $18,143.80 to
REBMW to compensate RBMW for its loss and has denied the rest of the
claim of RBMW related to the damage to wharves, piers and docks,

along with damage to the boathouse and replacement of a sign.

COUNT T

BREACE OF CONTRACT

30. The foregoing paragraphs of this Motion for Judgment are
incorporated by reference as if fully set forth herein.

31. The renewal Policy, among cther things, requires that the
CNA Insurance Companies pay validly presented claims.

32. RBMW presented to the CNA Insurance Companies a valid

claim for payment as a result of the storm damage.

This figure ($13%,712.17) includes the monies that CNA
Insurance Companies have paid to RBMW, which totalled
$§18,143.80.
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33. The renewal Policy afforded coverage for this storm
damage yet the CNA Insurance Companies have failed to pay the
entire claim, except for $18,143.éo, and the CNA Insurance
Companies have denied any obligation for the majority of this

claim.

COUNT 1T

AGENT MATERIALIY MISREPRESENTED THE TERMS OF THE MARINA’S

COVERAGE

34. The foregoing paragraphs of this Motion For Judgment are
incorporated by reference as if fully set forth herein.

35. Robins intentionally or negligently represented to RBMW
that as agent he was knowledgeable in the coverages required for a
Marina.

36. Robins further represented to RBMW that as agent for CNA
Insurance Companies he had the markets to cover the risk exposures
of a Marina.

37. Robins ﬁever informed RBMW that such storm damage was
excluded under either the Policy or the renewal Policy.

38. 1In reliance upon these representations by Robins, RBMW
purchased both the Policy and the xenewal Policy.

39. But for these misrepresentations by Robins, RBMW would
never have purchased the Policy or the renewal Policy.

WHEREFORE the Plaintiff, by counsel, demands judgment against

the Defendants on all counts, jointly and severally, in the amount

N



of $121,568.37, plus prejudgment interest thereon,

attorneys’ fees incurred. Trial by jury is demanded.

RBMW, INC., t/a
JORDAN PQOINT YACHT HAVEN,

BY: /Zb;¢{ﬁ4/7¢L¢L/’

costs,

and

Of Counsel

Bruce M. Marshall (VSB 18093)
Junie L. Bradshaw (VSB 05274)
JoAnne L. Nolte (VSB 19383)
Durrette, Irvin & Bradshaw, P.C.
Twentieth Floor

Main Street Centre

600 East Main Street

Richmond, Virginia 23219

(804) 775-6900

Counsel for the Plaintiff
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF PRINCE GEORGE

RBMW, INC.,
t/a Jordan Point Yacht Haven, Plaintiff,

V. Case No. CL98-050
ROBINS INSURANCE AGENCY, INC,,

WILLIAM RALEIGH ROBINS,

Al

U CLIONY dUHSIg

TRANSCONTINENTAL INSURANCE COMPANY,

AMERICAN CASUALTY COMPANY OF READING, PA,

2 ERLOD I

A

CONTINENTAL CASUALTY COMPANY,

00:€ WI €20 05

FURRRRE
WA AL 5330 20KKd

HO BRI RNE R

NATIONAL LIFE INSURANCE COMPANY OF HARTFORD,

‘20

TRANSPORTATION INSURANCE COMPANY,

VALLEY FORGE INSURANCE COMPANY,

BOSTON OLD COLONY INSURANCE COMPANY,

THE BUCKEYE UNION INSURANCE COMPANY,

COMMERCIAL INSURANCE COMPANY OF NEWARK, NEW JERSEY,
THE CONTINENTAL INSURANCE COMPANY,

CONTINENTAL REINSURANCE CORPORATION,

THE FIDELITY AND CASUALTY COMPANY OF NEW YORK,
FIREMEN'S INSURANCE COMPANY OF NEWARK, NEW JERSEY,
THE GLEN FALLS INSURANCE COMPANY,

KANSAS CITY FIRE AND MARINE INSRANCE COMPANY,
AND

NIAGRA FIRE INSURANCE COMPANY, Defendants.

_]3_



GROUNDS OF DEFENSE

COME NOW the defendants, TRANSCONTINENTAL INSURANCE COMPANY,
AMERICAN CASUALTY COMPANY OF READING, PA, CONTINENTAL CASUALTY
COMPANY, NATIONAL LIFE INSURANCE COMPANY OF HARTFORD,
TRANSPORTATION INSURANCE COMPANY, VALLEY FORGE INSURANCE
COMPANY, BOSTON OLD COLONY INSURANCE COMPANY, THE BUCKEYE UNION
INSURANCE COMPANY, COMMERCIAL INSURANCE COMPANY OF NEWARK, NEW
JERSEY, THE CONTINENTAL INSURANCE COMPANY, CONTINENTAL
REINSURANCE CORPORATION, THE FIDELITY AND CASUALTY COMPANY OF NEW
YORK, FIREMEN'S INSURANCE COMPANY OF NEWARK, NEW JERSEY,
THE GLEN FALLS INSURANCE COMPANY, KANSAS CITY FIRE AND MARINE
INSRANCE COMPANY, AND NIAGRA FIRE INSURANCE COMPANY, (hereinafter
referred to as "CNA"), by counsel, and for its Grounds of Defense to the Motion for Judgment
filed by the plaintiff states the following:

1. CNA admits the following allegations contained in paragraphs 1 through 19.

2. CNA does not know if the facts alleged in paragraphs 20, 21 and 22 exist and would
require strict proof of same.

3. In response to paragraph 23, CNA admits that a policy was issued contained the
standard piers, wharfs and docks coverage for the period from March 20, 1995 to March 20,
1996. CNA does not know if the remaining facts alleged in paragraph 23 exist and would

require strict proof of same. CNA asserts that the piers, wharfs and docks coverage provides a

specific exclusion for damage caused by flood and wind driven water.

e ————
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4. In response to paragraph 24, CNA admits that the piers, wharfs and docks coverage
was renewed providing coverage under that provision from March 20, 1996 to March 20, 1997.
CNA asserts that the piers, wharfs and docks coverage provides a specific exclusion for damage
caused by flood and wind driven water.

5. CNA admits the allegations contained in paragraph 25.

6. Inresponse to paragraph 26, CNA admits that a storm known as Hurricane Fran struck
causing damage to various properties. CNA does not know if the remaining facts exist and
would require strict proof of same,

7. CNA does not know if the facts alleged in paragraph 27 exist and would require strict
proof of same.

8. CNA admits the allegations contained in paragraphs 28 and 29.

COUNT ONE
BREACH OF CONTRACT

9. In reéponse to paragraph 30, CNA repleads and reasserts its responses to paragraphs 1
through 29 in the Motion for Judgment as if fully set forth herein.

10. In response to paragraph 31, CNA asserts that the language of the policy is clear and
unambiguous. The terms and conditions of the policies' set forth the coverage provided. To the
extent paragraph 31 does not accurately state the terms of the policies, paragraph 31 is denied.

11. CNA denies the allegations contained in paragraph 32 and 33 of the Motion for
Judgment.

COUNT TWO
12. In response to paragraph 34, CNA repleads and reasserts its.responses to paragraphs
1 through 33 in the Motion for Judgment as if fuily set forth herein.

3
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13. CNA does not know if the allegations contained in paragraphs 35, 36, 37, 38 and 39
exist and would require strict p.roof of same.
AFFIRMATIVE DEFENSES
14. The plaintiffs' claims are barred by the applicable Statute of Limitations and/or the
Doctrine of Latches.
15. The plaintiffs’ recovery is barred by their own negligence.
16. The plaintiffs' recovery is barred by the failure to fulfill their own obligations under
the CNA policy.
17. The plaintiffs’ injuries, if any, were due to perils not covered or specifically excluded
by their CNA Insurance policy.
18. The plaintiffs have failed to mitigate their damages.
19. CNA pleads accord and satisfaction of the claims giving rise to the instant action.
20. CNA affirmatively pleads that the only policy of insurance in question in this action
was issued by the Transcontinental Insurance Company. Though the other companies are CNA
insurance companies, they have not issued any of the policies in question in this case.
Transcontinental Insurance Company is the only proper defendant for the claims asserted by the
plaintiffs in this action.
WHEREFORE, CNA prays that the plaintiffs' action would be dismissed and it would be
awarded the costs of these proceedings, including reasonable attorney fees.
TRANSCONTINENTAL INSURANCE COMPANY,
AMERICAN CASUALTY COMPANY OF READING, PA,
CONTINENTAL CASUALTY COMPANY,
NATIONAL LIFE INSURANCE COMPANY OF HARTFORD,
TRANSPORTATION INSURANCE COMPANY,

VALLEY FORGE INSURANCE COMPANY,
BOSTON OLD COLONY INSURANCE COMPANY,

-— - —D—



THE BUCKEYE UNION INSURANCE COMPANY,
COMMERCIAL INSURANCE COMPANY OF NEWARK, NEW
JERSEY,

THE CONTINENTAL INSURANCE COMPANY,
CONTINENTAL REINSURANCE CORPORATION,

THE FIDELITY AND CASUALTY COMPANY OF NEW
YORK,

FIREMEN'S INSURANCE COMPANY OF NEWARK, NEW
JERSEY,

THE GLEN FALLS INSURANCE COMPANY,

KANSAS CITY FIRE AND MARINE INSRANCE COMPANY,
AND

NIAGRA FIRE INSURANCE COMPANY,

W. Joseph Owen, 111
VSB# 15963
COWAN & OWEN, P.C.
P. O. Box 35655
1930 Huguenot Road
Richmond, Virginia 23235-0655
(804) 320-9100
CERTIFICATE OF MAILING

I hereby centify that a true and exact copy of the foregoing Grounds of Defense was
mailed this '}_3 day of July, 1998 to Bruce M. Marshall, DURRETTE, IRVIN &
BRADSHAW, Twentieth Floor, Main Street Centre, 600 East Main Street, Richmond, Virginia
23219, counsel for the plaintiffs, and John F. Robins, Registered Agent, ROBINS INSURANCE

AGENCY, INC., 2800 Parham Road, P. O. Box 71300, Richmond, Virginia 23294-4409.
L@\/

W. I%ph Owen, III
5 N
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE GEORGE COUNTY

RBMW, INC,,
t/a JORDAN POINT YACHT HAVEN,

Plaintiff,
v. CASE NO. CL98-050
ROBINS INSURANCE AGENCY, INC,,
WILLIAM RALEIGH ROBINS,

TRANSCONTINENTAL INSURANCE
COMPANY,

AMERICAN CASUALTY COMPANY OF
READING, PENNSYLVANIA,

CONTINENTAL CASUALTY COMPANY,

NATIONAL FIRE INSURANCE
COMPANY OF HARTFORD,

TRANSPORTATION INSURANCE
COMPANY,

VALLEY FORGE INSURANCE
COMPANY,

BOSTON OLD COLONY INSURANCE
COMPANY,

THE BUCKEYE UNION INSURANCE
COMPANY,

COMMERCIAL INSURANCE COMPANY
OF NEWARK, NEW JERSEY,

THE CONTINENTAL INSURANCE
COMPANY,

CONTINENTAL REINSURANCE
CORPORATION,
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THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK,

FIREMEN'S INSURANCE COMPANY OF
NEWARK, NEW JERSEY,

THE GLENS FALLS INSURANCE
COMPANY,

KANSAS CITY FIRE AND MARINE
INSURANCE COMPANY,

AND

NIAGARA FIRE INSURANCE COMPANY,

N Nt St St? St gt Nt? Nt St vt et Nt gt Nt N’ Nt s’

Defendants.

STIPULATION AND ORDER

THIS CAME the parties, by counsel, and stipulated as follows:

1. Transcontinental Insurance Company (Transcontinental) agrees that it underwrote the
only policy of insurance in question in this action and is the sole insurer on that policy of insurance.

2. This Stipulation is intended to eliminate the need to continue this litigation against
thosé additional insurance company defendants, American Casualty Company Of Reading,
Pennsylvania, Continental Casualty Company, National Fire Insurance Company Of Hartford,
Transportation Insurance Company, Vailey Forge Insurance Company, Boston Old Colony Insurance
Company, The Buckeye Union Insurance Company, Commercial Insurance Company Of Newark,
New Jersey, The Continental Insurance Company, Continental Reinsurance Corporation, The Fidelity
and Casuaity Company Of New York, Firemen's Insurance Company Of Newark, New Jersey, The
Glens Falls Insurance Company, Kansas City Fire And Marine Insurance Company, Niagara Fire

Insurance Company.
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3. Based on this Stipulation of the parties it is ORDERED that those named insurance
company defendants, American Casualty Company Of Reading, Pennsylvania, Continental Casualty
Company, National Fire Insurance Company Of Hartford, Transportation Insurance Company, Valley
Forge Insurance Company, Boston Old Colony Insurance Company, The Buckeye Union Insurance
Company, Commercial Insurance Company Of Newark, New Jersey, The Continental Insurance
Company, Continental Reinsurance Corporation, The Fidelity And Casualty Company Of New York,
Firemen's Insu:rance Company Of Newark, New Jersey, The Glens Falls Insurance Company, Kansas
City Fire And Marine Insurance Company, Niagara Fire Insurance Company, are dismissed as party

defendants, without prejudice.

.ENTEK//MJQF

Judge

We ask for this;

catitrtlom

Bruce M. Marshall (VSB 18093)
Junie L. Bradshaw (V3B 05274)
JoAnne L. Nolte (VSB 19383)
DURRETTE, IRVIN & BRADSHAW, P.C.
Twentieth Floor, Main Street Centre
600 East Main Street
Richmond, Virginia 23219
(804) 775-6900
Counsel for Plaintiff,
RBMW, Inc. t/a Jordan Point Yacht Haven
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RBMW, Inc. v.

Robins Insurance Agency, et al ..
Stipulation and Order

1111 East Main Street, Suite 1500
P. O. Box 796
Richmond, Virginia 23218
Counsel for Defendants,
Robins Insurance Agency, Inc.
William Raleigh Robins,

W

W. Joseph O¥n, III (VSB 15963)
COWAN & , P.C.

1930 Huguenot Road

Post Office Box 35655

Richmond, Virginia 23235-0655

(804) 320-9100

Counsel for the Defendants,
Transcontinental Insurance Company
American Casualty Company of Reading, PA
Continental Casualty Company
National Life Insurance Company of Hartford
Transportation Insurance Company
Valley Forge Insurance Company
Boston Old Colony Insurance Company
The Buckeye Union Insurance Company
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PROCEEDINGS

(The court reporter was sworn.)

THE COURT: Good morning. Mr. Owen's

request 1s moot.

MR. MARSHALL: Yes, sir.

MR. COWEN: Yes, sir.

It is.

THE COQURT: We can lay that aside.

Any other preliminary

macters?

MR. PALATS: VYour Honor, one small

housekeeping matter. Doug Palais on
Robins and the Robins Agency. May I
the court the original transcript of
Michael Winn?

THE COURT: Yes, sir.

behalf of Raleigh
please file with

the deposition of

MR. PFALAIS: Thank you, Your Honor.

THE COURT: There's no objection?

MR. MARSHALL: Certainly not, Your

Eonor.

Your Honor, based on the court's remarks

moments ago, I'm a little unclear as

to if the court

would want to take up the issue of the contract, using

the court's words, but the policy, the 3-page policy in

question, on the front end, as opposed to the back end,

to sort of see where this thing is going.

I don't have any wisdom on that. I'm
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asking. Anc because I don't think tha:z there is as
large a dispute as to how the damages occurred as the
defense thinks there is, I think the gquestion becomes,
as far as CNA is concerned, an interpretation of the
policy itself.

That does not get to the issue we have
with the Robins Agency and Mr. Robins, but it does get
to the issue with CNA. And I'm sort of flailing
around here trying to figure out how the court wants
to proceed on that issue, or if it does. Or if
counsel --

THE CbURT: We had some pretrial
hearings on this thing quite some time ago and none
recent. I took it home Thursday, Friday some time, and
went through it. And in going through it, these things
that I just talked about occurreé to me, and I felt
like I was hindered because nowhere in all of this is
the insurance policy. The court has never seen that
document.

MR. OWEN: Would the court like one
now?

THE COURT: Sooner or later I think it
will @rift up this wav.

MR. MARSHALL: The court will be seeing

one very shortly. 1I'll assure you that.
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HZ COURT: I think that since -- I
think ig's pretty clear that no one else had thought
about it, except that you said yocu thought about asking
to bifurcate it at some point, which I think would have
to be agreed by evervone or you couldn't do it.

MR. MARSHALL: Absolutely.

THE COURT: I think the best thing to do
is forget my comments. Because I think it struck
everyone by surprise and caused more problem than it
would good at this point. I simply think you should
proceed as you planned.

MR. PALATIS: Your Honor, if it's of any
help to the court, I would think that we can all
stipulate to what constitutes the policy. I don't
think there's any dispute among any party, if that
helps to simplify things.

MR. MARSHALL: I think so too.

TEE COURT: Well, it would help.

Because in a cursory reading of all the papers that
were filed, and some knowledge of insurance policies, I
could see the possible argument as to what was covered
and whether the contract covered these damages and
whether it's either by water or wind-driven water, and
2ll those sorts of tﬁings. I didn't have any of

that.
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MR. MARSHALL: Your Honor, I would be
happy -- I have copies. Not that everybody needs
copies of the policy. The only thing I've done with
the coples is marked pages where the coverage issues
are raised and just because it's a thick policy.

But the very last mark, the yvellow one,
has the -- the piers, wharves, and docks cgverége form
on it with the yellow tab on it. And that's the one at
issue. And if counsel doesn't mind, I'll give it to
the court. That's not --

MR. PALAIS: That's fine with us.

THE COURT: Wailt until vou get going to

see whether it's even relevant or not.

MR. PALAIS: This is more than their own'

policy though.

MR. MARSHALL: That's the whole thing.

MR. OWEN: Yes. That's the whole thing,
including worker's comp.

MR. MARSHALL: It includes all sorts of
stuff.

THE COURT: One section of it is the
only thing involved.

MR. MARSHALL: The very last section,
the section marked in yvellow, Your Eonor. and perhaps

it would benefit the court, i you want to look at it
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7
for a2 few moments before we get going. You can have
the thing that vou didn't have this weekend.

MR. PALAIS: I'm sure I'm speaking for
everyone when I say we apologize that vou didn't have
it.

THE COURT: Had I realized it sooner, I
would have. But I just looked in here, and the
proposal had been £iled, and I didn't realize it
wasn't. I didn't have the points of the policy in
here.

MR. PALAIS: Heappily, despite the
thickness of what Mr. Marshall just gave me, Your
Honor, what we'rs really talking about here is a total
of 3 pages.

MR. OWEN: I'm sorry I made all my
copies.

THE COURT: What did you say?

MR. OWEN: I said you have to be
prepared. I'm sorry I made 4 copies of it myself.

(Discussion off the record.)

THE COURT: I don't think we need to
wait while I read it at the moment.

MR. MARSHALL: That's fine, Your
Honor.

THE COQURT: You may proceed. I vou
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think vou need opening statements, fine. 1If you cdon't
think you need them, then just jump right in.

Go zhead.

MR. MARSHALL: I do want to make an
opening statement, Your Honor, to sort of put this
thing in context.

Your Eonor, with me is JoAnne Nolte, who
is co-counsel with me, and Mike Winn, who is the
general manager of RBMW, Inc., also known as Jordan
Point Yacht Haven.

And I will refer to the Yacht Haven éas
Jordan Point for purposes of.ease as opposed to trying
to get through 2ll the initials and doing them Qrong.

THE COURT: All right. And good morning
to you all.

MR. MARSEALL: We are here this morning,
Your Honor, regarding the marina policy. Specifically,
that adé-on provision to that policy known as the
piers, wharves, and docks coverage form.

As the court can see, this particular
add-on is a part of a larger policy that was sold or
that was created by CNA -- Transcontinental -- which is
a division of CNA. And it includes such things as
worker's comp, autcomobile, property. general liability,

and that sort of thing.
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- But the specific provision of that
policy is the add-on coverage that you have before you
called the piers, wharves, and docks coverage form.

Now, that form is CNA's form. The

entity and the person that solicited, negotiated, and

sold that policy to Mr. Winn at Jordan Point is Raleigh

Robins, and his firm is Robins Insurance Agency.

Now, the facts or the evidence
concerning the storm itself aren't terribly
complicated. On Septemper 6, 1996, Hurricane Fran blew
through the Hopewell area and caused significant damage
to the Jordan Point Marina to the tune of §139,712.17
of damage that we believe should have been covered by
the policy. There was additional damage to the
bulkhead and the seawalls that was not covered by the
policy, and we'ré not making any argument concerning
that.

I don't believe, Your Honor, that the
daméges themselves are hotly contested: whether they're
reasonable or not and whether theyvy result from
Hurricane Fran or not. And I don't believe, while I
think it's just been stated, that the policy itself was
in full force and effect at the time of the loss. So I
don't think we have an issue as to whether there was a

policy in existence.
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.Now. what is in dispute, Your Eonor, is
that CNA determined that it was only responsible for
$18,143.17 of that damage. And the sole reason -- the
sole reason -- on which CNA relies in limiting its
liability to that is the exclusion in the piers,
wharves, and cdocks endorsement, which is known as the
water inclusion or BlE4. It's easier just to say it
starts at the bottom left-hand corner of the first page
and goes to item 4, which is the right-hand corner of
the second peage.

Your Honor, that is what CNA has
maintained since this loss was adjusted -- and I use
that term loosely -- that that exclusion precludes it
from having to pay any more of the damages at Jordan
Point of those piers, wharves, and docks that were just
decimated by this storm because they believe that the
damage was caused by water or wave action.

The water exclusion on which CNA relies
is, Your Eonor, a standard flood insurance exclusicn
that's found cn policy -- business andéd personal
property policies all across the United States. It's
not an unusual exclusion. I have a Question as to why
in the world it eppears on piers, wharves, and docks
riders. And that's one of the questions I'm going to

get to. But it's not an unusual exclusion.
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Mr. Turner, who is here at the end of
this table right here, is the CNA senior adjuster who
adjusted this claim; down at the end of counsel table.
And he's going to say, under his reading of that
policy, that we're not entitled to any more money.

Now, we will submit to the court, and I
think the evidence will be, that what caused the
destruction of the piers, wharves, and docks and to the
marina itself was a combiﬁation of things. It was a
hurricane, Your Honor. You have strong wind blowing
through the marina. You have a full marina. It was
full of boats at the time. Those boats were tied up to
the docks and the piers and the pilings. And they were
being rocked around by the wind, by the waves.

There was debris that was being blown
off of the boats and off the piers and wharves that
were in the water. The boats were banging against each
other. The boats were vanking on the piers. The boats
were vanking on the wharves. The boats were banging
into each other. You had waves that were hitting the
piers, wharves and docks. We don't dispute that. It
is the soup, that ugly soup, all mixed together that
caused the damage to this marinae.

And I will show the court a video at

some point in time this morning that was taken the
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evening -- the night of the storm and the next morning
that shows &ll this activity boiling together. And
that was taken at that time.

Before I go azny further talking about
that, let me set the stage as to how the policy came
about being.

In December of 1994, Raleigh Robins made
a cold-call to Mike Winn about selling him marina
coverage for Jordan Point. Mr. Winn said at that point
in time that for Mr. Robins to call him back the first
part of the yvear and they would discuss it then.
Indeed, Mr. Robins did call him the first part of the
vear and they began talking about what product he
wanted to sell them from CNA.

Now, Mr. Robins is not a novice in
selling marine insurance pdlicies. Ee had been doing
it a couple years beforehand. 2And he was licensed by
CNA of a special license by CNA to sell this package.
He was fairly active in trying to sell these packages
to varicus marinas all around the State of Virginia or
close-by to him.

So when he shows up in January of 19984
~- excuse me -- 1995, he starts talking to Mr. Winn
about this product. And he tells Mr. Winn that this

product is a bunch of different policies loaded into a
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master policy -- what the court has in front of it --
including the other things that aren't at issue here,
such as worker's comp, automoblle, property., and other
things. But it also has the piers, wharves, and docks
provision, which is a specialty provision, obviously,
for piers, wharves, and docks.

He told Mr. Winn that his agency was a
family agency. It had been in business for some years,
had a lot of stability. He was very familiar with the
boating industry. They had a lot of common friends in
the boating business. AaAnd thatrthe CNA package had
been endorsed by the Virginia Marine Institute., which
is a boaters’' association which Mr. Winn's £father had
previously been president of, ironically.

At the time, Mr. wWinn had coverage with
somebody else, with Ccommercial Union, and he was
frustrated with his agent because his agent was in the
process of changing agencies and there was a squabble
between who he was going to deal with and who he wasn't
going to deal with. He had had some problems with the
Commercial Union coverage because it specifically
excluded wind damage -- specifically excluded wind
damage -- and he had haé some wind losses.

| So he iistened to Mr. Robins, and he was

interested in what Mr. Robins had to say. And Mr.
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Robins took pictures of the marina. He wandered
around. They -- Mr. Robins locoked at his existing
insurance policies, saw the value, saw what was
covered, and took an application from Mr. Winn to see
what kind of proposal CNA could make. And, indeed, in
Marcn 15, 1995, a proposal was made. A written
propeosal was made by Mr. Robins to Mr. Winn and Jordan
Point listing what it was they proposed to sell him;
the cost of each, the highlights of each type of
coverage, the makeup, the big exclusions, and that sort
of thipg.

Now, at that time, Mr. Winn again was
concerned about this wind damage that he suffered
before, and he talked to Mr. Robins about that. And
he was zlso concerned about storm damage because the
back ernd of his marina corens up to the northeast and

he was concerned about a nor-easter coming through

‘there and tearing him up. And so they talked about

that, and he was assured that he would be covered for
that.

Based on all these meetings and this
sort of thing, Mr. Winn thought about that, and,
shortly thereafter, talked to Mr. Robins and acceptad
the coverage. And part of that coverage he accepted --

roughly 30 percent of the premium -- was for piers,
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wharves, and docks -- the piers, wharves, and docxks
endorsement itself -- because he was very concerned if
his piers, wharves, and docks were torn down, he didn't
have a whole lot to sell at the marina.

Now, during the first year of that
policy., '95 to '$6, spring of '95 to '96, there was one
minor claim he made; an ice-related claim. He called
Mr. Robins' agency, reported the ice damage. It was
taken care of. The adjuster didn't show there. The
Robins Agency took care of it wonderfully.

The anniversary of the policy came up,
and we're down to the spring of 1995. And because Mr.
winn liked how he had been treated, liked dealing with
the Robins people, he renewed the policy. And the
renewal policy is that which you have in front of you,
Your Honor. And the renewal policy, as f£ar as any of
the issues we're talking about today, was the same as
the existing policy. There was nothing exchanged. And
that's not in dispute, Your Honor.

And then in September of 1996, Hurricane
Fran struck. Now, Mike Winn spent the night on -- most
of the night on September 6 doing what he could do to
save his marina and save his customers' boats and try
To protect his livelihood. And it was all colilapsing

around him.
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And by daybreak and as the tide starting
coming back in, he lost 2 of his major docks. His boat
houses had been knocked off kilter. The roofs of his
boat house were torn asunder. There were pilings that
had been sheered off and lying over in the water.

There were boats that sunk being tied up to the docks.
There were boats that were wandering around. There
were people still on boats that couldn't even get back
across.

The electricity out to all these boats
was knocked out because the lines went along these
docks. The water to all these boats was out because
the 'line went along with all these docks.

In the end, he sat there helplessly and
watcned his marina start floating up and up and up
towards his parking lot as the tide came in. And a lot
of it ended up in his parking lot because they had --
with all that water blown out ané coming back in and
withh the tide coming to high tide later that morning --
it was an ehormously high tide -- and his marina, a lot
of it, was sitting in his parking lot.

His wife, June, who you will hear from
today -- she's primerily here to talk about the damages

-- called the Robins Agency that morning on a cell

phone as soon as she f£igured someone would be in
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there. Mr. Robins was in Philadelphia getting his
mérriage license that morning so, otviously, he
couldn't be there that morning. He had a bigger fish
to fry. And it wasn't until the next day or a couple
days after -- I'm not sure which -- that Mr. Robins was
able to come down to the marina.

And he came down to the marina and he
walked around with Mike Winn and surveyed the damage.
And then he went into the office, the marina office,
with Mike; his wife, June; and his father, Bo, who
you'll also hear from today. and he started flipping
through the policy. And Mike -- and he was nodding and
giving Mike the impression and June the impression and
Bo the impression that things were going to be all
fight, that the insurance company would take care of
them,

And Mike got up and left the rcom to ¢o
back out to work on the marina some more, and June was
starting to make notes about what she had to do. She
was going to get estimates and she was supposed to Keep
careful measure of all the time they spent f£ixing the
place back up because all this had to be presented to
the insurance company.

And the testimony from Bo Winn will be

that Raleigh Robins told him don't worry about it.
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You're covered. VYou're covered. They're going to taxe
care of vou and fix this place back up. So the Winn
family £felt pretty good at that point in time and they
went about putting their lives and their marina back
together.

And they got & little frustrated because
someone from CNA -- they were told someone from CNA was
coming, and someone from CNA didn’'t come fast enough.
SO Bo Winn called to raise hell with the Robins Agency
about getting someone down there. And, indeed, shortly
thereafter, John Fitzpatrick, who will be testifying
today, came in and appeared to adjust the claim.

And Mr. Fitzpatrick indicated to Mr.
Winn that he was there for the duration. He was there
to help them. Ee was there to get it straight. Aand he
told him that he hired an engineer and that the
engineer was going to help them figure out the
structural issues, what really needed to be fixed and
how it needed to be fixed and that sort of thing.

And then Mr. Fitzpatrick was coming.

Mr. Fitzpatriék is the senior gentleman from CNA. He
was going to come at some point in time as well.

Mr. Turner. I did say Mr. Turner. Okay. I'm looking
at my notes. So I'm --

Now, things were moving along. And one
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day or a few days later after Mr. Turner and Mr.
Fitzpatrick were there, Mr. Robins came back to the
marina and he went over and talked to eicher Mr.
Fitzpatrick or Mr. Turner and, for the first time, he
gave Mike Winn pause. He said, have they told you what
caused this damage. Mike said no, they haven't saigé
anything to me about that. Mr. kobins said well, let's
wait and see what happens. Let's wait and see what
happens.

Well, what happened is a couple days
thereafter, Mr. Fitzpatrick shows up in the office with
& torn piece of notebook paper and puts it's under
Mr. Bo Winn's nose and it says $18,143.17. That's all
we're prepared to pay you at this point in ;ime based
on the estimates you've give me and based on what we've
seen.

Well, the Winns were absolutely
shocked. They had submitted at that point in time
about $90,000 worth of estimates. And they just didn't
understand what was going on. So they asked to get
something in writing that explained to them why it was
that only 18,000 on 130 some thousand dollars was to ke
covered -- be paid.

And they got & letter from Mr. Turner

that set it out in the way Mr. Turner wanted to set it
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out. And they called the Robins Agency ané they said
guys, we don't understand what's happening to us. Mr.
Robins and Mr. Robins' father said we'll come down
there ané meet with the CNA people and we'll ge: it
straight for you or we'll try to get it straight for
you.

And again, the Winns were thinking well,
this is going to work out now, because they resyected
the Robins. And, indeed, on Octéber 14, there was a

meeting. And at that meeting were Mr. Turner, Mr.

Fitzpatrick, Mr. Robins, Mr. Robins' £father -- Hugo
Raleigh (phonetic) -- Mr. Winn and his father and Mrs.
winn.

And at that meeting, the Robins
presented an argumentc saying, in effect, that CNA was
misconstruing its own policy and it wasn't right. This
should be covered damages. And they disputed
Mr. Turner's interpretation of his own policy.

Mr. Turner listened to them. Mr. Turner said that he
thought that all that's covered was water damage -- I
mean wind damage.

Thev showed Mr. Turner a video, the
video I'm going to show you today. They gave
Mr. Turner some more estimates of damages, some 20,000

-- $25,000 more worth of damages. And Mr. Turner lefc
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that meeting saying he would think about it.

At the conclusion of that meeting, Bo
Winn went tec Mr. Robins, Sr., and said I've got this
check for $18,147 or whatever; can I take it and use
ic. And there was no endorsement on the back of it.
And so Mr. Robins said go ahead. Endorse it. Put it
in the bank and start working on getting this marina
set up.

Well, a few days later on the 29th of
October, another letter came from Mr. Turner. In that
letter, Mr. Turner said I've considered everything else
you said. I considered what I saw. I considered your
arguments. I haven't changed my mind. All you're
getting is §18,000. |

Well, again, the wWinns called the Robins
and said what do we do now. The Robins said well, they
would try to take it up the marketing side and see if
they could politically get this thing undone. And they
made an effort to do that. Nothing happened. Nothing
happened. CNA never changes its position.

Now, that brings us to where we are
today. And, Your Honor, it is our position that the
exclusion that CNA relies on does not apply to the
damage to that marina. If it does apply, then we

think, on a worse case basis, to be -- the policy is

HALASZ REPORTING
-42-

- . T



i5

16

17

18

20
21
22
23
24

25

22

ambiguous and that the coverage would then be there.

And finally, Your Honor, if the court
agreed somehow with Mr. Turner's interpretation of his
own policy, then we think we're entitled to be
compensated by somebody who sold us the policy, never
explaining to us what -- the piers, wharves, and docks
coverage is not going to protect us from storm damage:;
as & matter of fact, telling us the opposite. They
either should have known or they did know and sold
something that didn't warrant it.

That's why we're here, and that's our
position, Your Honor.

THE COURT: Thank you.

MR. FORD:- Your Honor, I'm Scott Ford,
and along with my colleague, Doug Palais, we represent
Robins Insurance Agency and Raleigh Robins. My
comments to you, Judge, will be brief.

Robins Insurance has been selling
insurance here in the Commonwealth of Virginia for the
last 40 years. Mr. Robins, who is seated at counsel
table, has been selling insurance for the last 13 years
for Robins Insurance and is vice president of Robins
Insurance.

Jucdge, as to Robins Iasurance and Mr.

Robins, there has been but one cause of acticn pled,
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and that is fraud. Our position in this case, Judge,
is very simple. The facts will reveal that this, plain
and simply, i1s not a fraud case but rather is a policy
dispute involving the court's determination on the
standard exclusion that Mr. Marshall described as a
standard exclusion.

Specifically, whether CNA -- and I use
~- refer to the defendant, Transcontinental Insurance,
Judge, occasionally as CNA interchangeably. And like
Mr . Marshall, I'll refer to the plaintiff as Jordan
Point for ease of communication.

But, Your Honor, it involves a policy
dispute. Specifically, whether the standard exclusion,
B1E4, in this policy was properly relied upon by CNA
and denied coverage as & result cf Eurricane Fran, at

least in part. CNA did pay & portion that they

-considexed related to wind damage.

Very simply, Judge, there will not be a
single piece of evidence presented by Jordan Point in
this case supporting fraud-against Mr. Robins and
Robins Insurance. On that question, Judge, there are 2
witnesses and only 2 witnesses that are relevant To
that determination. They are Mike Winn and Raleigh
Robins. And I said that because those are the only 2

gentleman, Your Honor, that had any interaction
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whatsoever before Hurricane Fran on matters related to
insurance for‘Jordan Point.

You'll hear from Bo Winn and you'll hear

from June Winn, but they both will testify that they

had absolutely no communication with Mr. Robins before

Hurricane Fran.

I won't belabor the communications. Mr.
Marshall has gone through them and I think has
accurately laid the time line out.

There was a meeting in January of 'S5
when Mr. Robins met with Mr. Winn. Judge, at that
time, the only peril that Mike Winn discussed that he
wanted coverage for was wind damage. And, in fact,
Transcontinental's policy, CNA's policy, did cover wind
damage.

There was absolutely no discussion. Your
Honor, at that meeting or any other meeting, for that
matter, that there was any tvpe of request for £lood
and/or wave damage to piers, wharves, and docks: the
substance of this exclusion. Moreover, there was never
any assurance by Mr. Robins in & general sense that
they would be covered for, quote, storm damage.

The next meeting, Your Honor, occurred
in March of '95. That's when Mr. Robins again met with

Mr. Winn with the proposal to -- to discuss purchase of
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the product, the insurance policy o CNA. And you'll
hear evidence that this was an easy sale because Mike

Winn was particularly enamored with this produc

ct

because CNA 2ad its stamp of approval on
Transcontinental's policy because it was endorsed by
the Virginia Association of Marine Industries.

And you'll hear evidence in this case
that that was particularly important to the plaintiff
because Mr. Winn's dad, Bo Winn, was the former
president of that association that reviewed this policy
and placed its stamp of approval on the policy.

The next meeting, Your Honor, was in
March of '935; the actual delivery of the first policy.
And the evidence will reveal that Mr. Robins actually
personally delivered the policy, which included this
standard exclusion. That Mike Winn obtained the policy
at the time -- it was handed to him -- reviewed it at
that time.

Mr. wWinn will acknowledge that and will
testify that he reviewed it. And Mr. winn will also
acknowledge and testify that he had no communications
with Mr. Robins at that March of '95 meeting about the
issue of coverages whatsoever.

The fourth and f£inal meeting, Your

Honor, before the hurricane, was March of '96. That's
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when this volicy re-uped, renewed, Ifor vear number 2.
And as Mr. Marshall said in his cpening, and I think
the parties agree, that policy was identical to year
number 2.

Same testimony, Judge. Mr. Robins again
personally hand-delivered the policy. Mike Winn
received the policy, read the policy again. And at
that time, Mr. Winn will acknowledge that he had
absolutely no questions about coverage issues. That
policy that was in place of Hurricane Fran remained at
the marina. And the evidence you'll see is that they
maintained the policy up until Hurricane Fran.

Very simply, Judge, this is not a fraud
case. We're going to prove from Mr. Winn that he was
never told he would have coverage for flood or wave
damage to his piers, wharves, and docks, the type of
damage that occurred in this case.

Mr. Robins will concur and he'll ctestify
to the court that he never told Mr. Winn that he would
be covered for flood or wave damage to his piers,
wharves, and docks. He'll also testify he never
discussed, in any generzl sense,‘don't worry, you'll be
covered for storm damage.

And most importantly, Judge, from Mr.

winn, Mr. Winn will testify that there was no single
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statement ever made -- ever made -- by Mr. Robins that
in any way misled him as to what was going to be
contained in the policy that was actually issued by
CNA.

Judge, this is not a fraud case. It's a
dispute that properly should be between Jordan Point
and CNA. And that will be our case. Thank you,
Judge.

THE CQURT: Mr. Owen.

MR. OWEN: Morning, Your Honor.

Your Honor, I don't think there is a
Clearer exclusion in any policy of iﬂsurance around
anywhere. Mr. Marshall has already conceded that it is
& standard exclusion used all over the céuhtry. It's
not unusual. It's not an unusual exclusion.

Ané when you look at that exclusion
carefully, it says we will not pay for a loss caused
directly or indirectly by any of the following. Such
loss is excluded regardless of any other causes or
event that contributes concurrently oY in any sequence
to the loss. That's the preamble to the exclusions.

And under water, it says flood, suriace
water, waves, tides, tidal waves, overflowing of any
body of water, or their spray, all weather &riven by

iné or not.

EALASZ REPORTING
-48-




12
13
14
15
16

17

22
23
24

25

28

In Mr. Marshall's own opening statement,
he acknowledged that the damage that occurred was a
combination of things.. But most prevalent in his
opening statement -- and the evidence will support this

-~ mMOosSt prevalent was the wind-driven waves, the wave
action on the docks and the boats.

You will see the video. We want the
court to see the video -- in fact, we'll probably‘show
the long version rather than the short version.

There's 2 versions of it -- that were taken the night
of the storm by tenants of the marina. And this --
we've never had a case in CNA like this where we had
the storm being filmed to show why our exclusion
applied.

In that, you'll see the waves rocking
these boats, banging them up against the piers -- the
things holding the roof up -- banging them up against
the docks. You'll see -- and this is very important --
Mr. Honeycutt, who is of Seacrest Marina who did most
of the repair, he describes the phenomenon of wind
waves. This is what he calls wind waves. Ee's been
doing marina work for over 30 years. And vou'll see it
on the video. Because the way he describes these docks
being broken up -- these were fixed docks. They're

about 3 feet o0ff the maximum high tide.
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Well, 5ecause of the storm, that water
was up, in some cases, covering it, kut up in ic. Ané
you'll see'the waves come along and hit underneath that
dock, just roll all along hitting underneath it.

You'll see the spray coming out between the dock
boards.

wWhat Mr. Heoneycutt told us in his
deposition -- he's here today to testify -- is that's
just like taking a hammer and beating that thing from
the underside and breaking it up. It is a specifically
excluded event; these waves.

Also, the waves pitching. He says that
the roof in the inside of these boat houses had To be
repaired because the boats were pitching and knocking
back and forth and those support pilings that held the
roof up were knocked out of alignment and had to be
repaired -- that's another major thing -- the
electrical, the water; all of that. When the waves
broke up the dock, or the boats being driven by the
waves broke up the docks, it caused the damage.

Well, Your Honor, this exclusion is
clear as it can be. That whether it's a combination or
just the waves themselves or a combination with
anything else., weather driven by wind or not, couldn't

be any clearer. 1It's excluded. 1It's not parc c¢f the
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policy.

wWhat's important to note too, Judge, Mr.
Winn, in his deposition, which has alreadvy been filed,
at pages 6% and 70, testified that he and Mr. Robins
discussed whether or not flood coverage would be a part
Oof this. And he said ne didn't need it. The James
River out here was a big, wide place and they didn't
have a flood problem.

Well, he got the standard f£lood
exclusion that not only is in the piers, docks, and
whafves section but under the special cause of loss
form, under any property form, that's part of this
policy. It's both places. It's both places.

So when you get the flood, which is the
standard flood exclusion throughout the country that
Mr. Marshall has already agreed, that's what he got.
That's what he got.

Now, it's also important too, Judge, toO

keep in mind that he did have a conversation -- he

testified about a conversation -- and this is pages 21
and 22 of the deposition -- he wanted to make sure that

if wind blew the roof off his boat shed, it would be
covered under this piers, docks, and wharves.
Well, Judge, we took the position that

when we came in and Mr. Turner and Mr. Fitzpatrick
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adjusted this claim, they looked at the wind that had
blown off portions oZ the roof on the boat sheds. Said
fine. We owe that. We paid for that. We covered
that. The things that he specifically was concerned
with and that he wanted to buy as parts of this
coverage we paid for.

what we didn't pay for and won't pay

for, unless the court tells us we have to -- but we
submit that it's not required under the policy -- is
the flood.

And the definition of flood is clear.
The wind -- the waves driven by the wind that are
moving the boats around that are beating up the dock
itself, when you talk about that ugly soup of damage to
the marina, it's exactly what -- under the exclusion
where it says directly or indirectly whether
contributes concurrently or in sequence to the loss,
that's exactly what that says. It couldn't be any
Cclearer.

wWhen you have the soup and evexrything
mashing at one time, the exclusion applies. And that;s
our position, Judge. And we submit to you when you see
the evidence, there's going be no question.
Particularly, the wvideo. And there's a number of

photograpis that show exactly how all this was.
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and, in fact, as Mr. Marshall talked
about all ¢f the pieces of these docks and the marinan
and it shows the marina docks were floatad up in the
parking lect of the marina. The flood washed them up in
the parking lot. The flood did all this damage,
Judge. And it's defined what the flood means.

And under the terms of this policy.
there was no coverage. There's coverage for a lot of
other things with this piers, docks, and wharves. The
wind. 1If there had been a fire. If the gas tank --
there's gas pumps right out there -- if they had
exploded, that would have been covered. But all of
these other things were not covered, or the flood was
not covered. And they talked about it. That's what's
so important. They talked about it. And Mr. Winn
specifically said I don't need flood.

And so we would submit, Your Honor, that
the policy is clear. It is an exclusion that Mr.
Marshall acknowledges that's used all over the
country. And in this case, unfortunately for Mr. Winn,
he did not purchase that coverage. He chose to reject
it. And so here we are.

THE COQURT: Thank you. Are you ready
for your first witness?

MR. MARSEHALL: VYes, Your Honor. The
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Direct Examination - William M. Winn -

33
first witness is Mike Winn.
Your Honor, does the court have an easel
of some sort?

TE

(0]

COURT: Do we have an easel oI some
sort?
THE BAILIFF: Yes, sir. I believe
there's one in here.
THE COURT: It's somewhere.
(Witness sworn.)

MR. MARSHALL: Your Eonor, for purposes

of ease, this is an overhead shot of the Jordan Point

Marina before the storm hit. And it has the various
structures that were involved. And when people are
talking about various things, perhaps this can be used
to point out what's what as opposed to try to figure
out where the hell B-dock is.

THE COURT: 1I'm as familiar with it as
one crossing the Harrison Bridge and glancing to his
right can be.

MR. MARSHALL: That's the one.

(Discussion off the

(]

ecord.)
WILLIAM MICHAEL WINN,

& witness, was sworn and examined, as follows:
-DIRECT EXAMINATION

BY MR. MARSHALL:
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Q Would you please state your name?
A My full rame is William Michael Winn. Mike
Winn is what everybody calls me.
Q And what is your current position with Jordan
Point?
A I'm president of the corporation that runs

the marina; general manager. There's just a few of
us. It's strictly family. I pretty much wear all the

hats.

/

Q And in 1990 -- late 1994, early 1995, what
was your role at that point in time?

A The same.

Q Now, I've taped -- hopefully, this picture is
éoing to stay up there. Is this a picture that devicts

your marina before --

A Yes, sir.
Q -~ the hurricane?
A Yes.

MR. MARSHALL: Judge, can you see theat
from there?

THE COURT: I can see it.

MR. MARSHALL: Would you mind if I ask

the witness to go up and point out what's what and sort

THE COURT: That's fine.
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MR. PALAIS: VYour Eoncr, would vou mind
i1f I stood up over here?

THE COQURT: Move whersver you need to,
to see it. That's £fine.

{(Discussion off the record.)

MR. MARSHALL: What I would like to do,
Your Eonor, is have him walk through what's there and
what was damaged at this point in time just to give you
a feel for thact.

BY MR. MARSHALL:

Q Can you do that for me, Mike, or for the
court?

A Sure. The aerial photo of the marina here
was taken before the storm. We've got the western end
of the marina this way. Eastern here. The 3en
Harrison Bridge runs north and south.

We'"ve got a travel lift, a service area,
over here on the far western end with a couple of
slips. At the time, we were renting these 2 To
customers instead of using them for service. These 2
were damaged, along with the walkways on each side of
the travel lift, which is a machine that runs out over
top of the water and we pick the larger boats up out of
the water and set them on btlocks here in the boat

yard.
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THE CQURT: Let me interrupt you for a
second to orient myself. I'm looking at it with Route

156 on the far side of it?

THE WITNESS: Yes, sir.
THE COURT: Okay. Go ahead.
THZ WITNESS: 156 is the approach up o

the bridge here.

THE COQURT: That's fine. Okay.

THE WITNESS: We have a'land-side boat
house with a crosswalk going to an outboard, or
riverside boat house right here. The land side is a
little larger -- 50-foot length as opposed to 40-foot
length on the riverside.

We had damage inside the shed here from
the boats hitting the poles and knocking the
underpinnings out from underneath roof. Lost ten of
the imperilings o0Zf of this roof also. This boat house
here, it didn't sustain a tremendous amount of --
called tin damage.

Probably the biggest problem here right
in the middle, I had a 38-foo; boat sink and pull the
entire walkway that goes behind this or behind the wall
here -- how vou get to the outside -- the boat pulled
the walkway down into the water. So when you're

standing here and locoking at it, it did an S-curve
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the front end back

right into the water.
This section of dock,
It consists of approximately 6 larger

2
here, is B-dock.
accommodate up to abcut a 35-foot boat.

from & 20- to & 24-

3
slips. We can
the slips, anywhere
To back with a

The balance of
or 25-foot boat. Andé they're back
walkway that.connects the -- that goes right down
through it and just ends here at the end.
This small stretch of dock coming out
10 which is not attached to any of the other out here is
11 and it consists of a -- slips facing
And there's also a slip on

our C-dock,
12 towards the crosswalk in here which is a dead-end up in

the marina basin itself.
the backside of that also which rezlly faced the

13
And you got onto that by this little gravel

14

15 bridge.

16 area walking down the walkway here.

17 This entire dock was essentially
18
15

the major damage

Again, this boat house,

destroyed.
here was the walkway that had gotten banged into the
We had some -- a

C-dock was destroyed also.
£ront here with & few slips that we

river.

20
fueling dock out
We sustained damage with finger piers

designate as A.
in there also.

The entire property r=ally from the boat
and coming all

22
23 and broken holes
24
25 ramp, which is over here cn this ccrner,
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the way across just on the other side of the travel
lift has & timber sheet-pile bulkhead. The way the
marina was dug out, at low tide, you visually see sand
and rock and gravel with the water not being up to the
bulkhead. At high tide, that's all covered with
water,

The other damage which I knew was not
covered consisted of several holes broken through the
bulkhead in and along tﬁis entire section. And it
caved in. We had somé large holes.

Underneath my 2-story office building,
there's an office apartment upstairs, a ship store down
below. This is also the ship storage which was an
original building built in the late '60s. No damage
was done to these buildings other than the bulkhead
that faced underneatch here was essentizlly completely
destroved.

This is one of the reasons the county
condemned my facility. They were afraid that this here
would topple into the river. -

wWe had, after the brunt of the storm, an
incoming tide essentially from dawn up until
approximately before lunchtime. And cthat did bring
water up behind the property and actually bfeacheﬁ Erom

this direction going up this way and also from where
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this home is here on the point on the other side of the
bridge coming along this way.

We really never had water over top of
this middle section of the bulkhead. The property has
got a slight crown to it and goes down liike this. So
we had the water infusion coming around from the
backside. Never had any water in my store. The carpet
was never wet.

But the docks and the boat house and out
here, which are actually lower than the ones in here,
they'were -- at approximately 10:30 that morning, that
was under water. But by then, the river looked like
this picture. It was like a millpené. The wind had
subsided.

‘ THE COURT: Thank you.
BY MR. MARSHALL:
Q Thank you, Mr. winn.

Mr. Winn, I want to talk to you about,
or have you tell the court to explain how this policy
came to be. And I want to ask vou when is the first
time you ever heard of or from Mr. Robins?

A IC was a sales call Mr. Robins made to -- to
myself at the marina for the purpose of seeing if I
would be interested in getting insurance coverage with

his firm, being CNA.
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Q Do you remember when that occurred?

A I ha¢ thought the dates were around February
when we initially came up with contact between the
cold-call and getting the meetings together. That's
when I remember it.

Q But you remember the cold-call was the end
of --

A Mr. Marshall, I thought the cold-call was
actually in January sometime; the end of January.

Q And he called you to see if you were
interested in buying some insurance?

A Yes, sir.

Q And what did you do?

A I was in the process of trying to renew with
my existing company, Commercial Union. I was having
some problems with what I felt like the agent was

ragging his feet in getting me the renewals. S¢ I
said yeah, sure. I'll talk to yocu. Let's sit down and
see what you haye to go through. And, you know, so we
made an appointment for him to come to the marina.

Q And he came To the marina sometime in

February, March?

A I thought it was February, March sometime.
Q And what happened when he came to the
marina?
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A Came down, intrcduced himself. We had some
casual small talk that -- you know, essentially teliling

me who he was. I didn't know him from anybody. I had
actually never heard of the Robins Agency so -- that he
was representing this CNA policy. That they were a
family-owned business, been in business fox 40 vears.

And I feic like I had -- I was -- I
liked to listen to that because I had been back and
forth between 2 other agents I was trying to get pfices
on and they just wanted to squabble about agents and
stealing business from each other. And I was really
frustrated because this is one of the largest expenses
I have at the marina is insurance. And Raleigh made me
feel comfortable.

We went on to talk about my business
some, some revenue numbers from different sources,
individual values on the store building, piers. I have
a8 little upholstery shop that we rent out. It was an
overview that I was used TO going over with other
insurance agencies in the past with trying to get the
right dollar amount of coverages on different parts of
the marina.

I felt very coniident with Raleigh
after he left there. Ané ne told me that he had -- we

had a couple of mutual friends in -- that fooled around
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with boats, ané that with this CNA pclicy, he insured
some other marinas also. So that macde me feel
confident.

Q S¢o did you discuss anything apout the
specific coverages at that early meeting or did you
just discuss things in general?

A We just discussed essentially things in

.general.. No- specifics.

Q What happened after that as far as Mr. Robins
was concerned?

A I'm a littie confused on how many meetings we
had up to when the policy was since it was several
vyears ago. I was under the impression that after this
initial meeting, we had actually another meeting where
he brought & proposzl to me with some numbers on it

with the actual values of different items at the

. marina.

MR. MARSHALL: May I approach the
witness, Your Honor?
THE COURT: Yes.
BY MR. MARSHALL:
Q I'll put & document in front cf vou and see
if that's the proposal that you're talking sbout?
A Yes, sir.

Q That's a proposal Mr. Robins gave to vou at &
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subseguent meeting?
A Right.
Q And did you discuss that propeosal at that
point?
A We went over it really page by page on what

was going to be in the policy. Excuse me. You know,
&s Yyou can see, it was -- it's several pages long. And
we went over it page by page on what was involved in
this proposal.

Q Did you talk about the various types of
coverages that were in the proposal?

A Well, we talked about what was in this
proposal right here. And it was not a discussion as to
if a UFO falls on the marina, you're not covered, or
that type of thing. So it was just strictly page by
page on this right here.

Q Did you talk about any of the types of
coverages that you were interested in having for your
marina?

A At one of the meetings -- and, again, I'm
sorry. I can't -- I'm a little foggy on which one it
was. My previous policy with Commercial Union had
excluded wind damage. And it was a blank piece of 8
and half by 11 paper with the very middle of it, you

are not coverad if the wind biows the roof off of the
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building. So that was something that I just really
couldn't afioré not tb have. I needed to have the
coverage for the roofs on the building iike that.

At either that meeting or one of the
others, we also touched on what I refer to as storm
damage.

Q When vou say you refer to it, what do vou
mean by that?

A Well, we -- Raleigh didn't come up with any
kind of -- any type of comment like well, you are
covered for this; you aren't covered for that. But by
storm damage, I've got the roofs and I need to get the
roofs covered on this. And also, we talked about the
northeast exposure to the marina right here.

Q Which direction -- show the court which
direction is northeast.

A This is almost -- the airplane was in the
northeast position. You have essentially this
direction right here coming up right on this corner.

Q So you were concerned about -- I interrupted
you. Go &head.

A That's all right. Concernec about a pretty
vulnerable northeast exposure to the marina. Aand 1if I
-- 1f that would be taken care cf.

Q And his response was?

HALASZ REPORTING
-§5=-

-_ o —T



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Direct Examination - William M. Winn -

43
A Sure. I mean it was -- it wasn't a matter of
no, Mlke, there's something in here that is not going
to be covered. 1It's everything we taliked about. We
did talk about flood damage. 3But it was a mutual
conversation on the £looé damége, not a one-sided from
me where, you know, here is this. VYou know, do vou
want it or not. It didn't happen like that.
We touched on the fact that some of the

marina is farther up river where the river is thinner,

‘overflows its banks and goes over top of everything

down there. I never incurred that type of damage here
at the marina before. The river is so wide right
here.

I did not know in conjunction with the
flood and in conjunction with wind is really what that
had to do with. But as a mutual decision, that no,
hey, you've never had that kind of problem. Flooding
isn't a problem here. We don't need it.

Q Okay. Now, you eventually did get a policy
from Mr. Robins; didn't you?
A Yes, sir.

MR. MARSEALL: And, Your Eoner, that
policy -- I've already hancded the copy up to the
court. But I don't think it's in dispute that that's

the policy he got. I would like to label the exhibit
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in front of Mr. Winn as exhibit number one and the
exhibit in the court's hand as exhibit number 2, if
that's all right.

THE COURT: The proposal you want as
one.

MR. MARSHALL: The propcsal number one.
The policy exhibit 2, Your Honor.

THE COURT: The proposal is in the court
file. TI'll mark it as your exhibit one today. And the
policy itself you want to be 2. I believe we've
already done that; haven't we?

TEE CLERK: We marked it number one.

MR. MARSHALL: That's fine. 1If you want
the policy exhibit one and the proposal number 2,
that's fine.

THEE COURT: I'll change it. I'll do

that. Okay. They're admitted. And this is admitted

“without objection.

MR. OWEN: Yes, sir.
(Plaintiff's Exhibit Nos. 1 and 2 were marked
for identification anc received in evidence.)
BY MR. MARSHALL:
Q When Mr. Robins brought yvou the policy
itself, which is exhibit 2 --

MR. MARSHALL: Is that right, Your

HALASZ REPCRTING
-§7-




10
i1
12
13
14
15
16
17
18
18
20
21
22
23
24

25

Direct Examination - William M. Winn -

47

Honor? I think we ended up with that as exhibit 2.

TH

L]

COURT: The pclicy is one and the
proposal is 2.
BY MR. MARSHALL:

Q -- number one. When Mr. Robins brought you

exhibit number 1, did he go over what was in that

binder?
A We matched the proposal and the amounts in
here with the policy -- all policies I've had through

the years, they have a computer-generated sheet in
front of essentially each section. 'And we matched the
proposal to the computer-generated sheets in the policy

&s we were going through ic.

Q And they matched up?

A Right.

Q And you had a policy then?

A Right.

Q Ané that policy -- did you have any claims

during that first year?
A Yes. I did. We had a bit of ice damage.
The river froze up that vear. We had an incoming
tide. And if I can show you here on the corner, we had
-- this section here was crushed from some ice damage
coming up here in tThe corner.

Q Ancé what did you de?
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A Called Raleignh.
Q What happened?
a Johnny on the spot; get an estimate. Marine

Construction. It's not like there's everybody who does
it. So I had a guy that I had done -- had worked with
me before. Called him and he came down, gave me an
estimate. I submitted it to Raleigh and it was taken
care of. I don't even remember an adjuster showing up:
although, one could have. But I don't remember.

Q The policy came up for renewal. Did you get
another policy?

A Yes, sir. Same thick notebook. You know,
again, Raleigh gave me a call. Eey, it's renewal
time. I was happy with the coverage we had had to this
point. Didn't have any reason to change it. He -- we
did have some -- changed a few things with some
computer equipment and files on it. Buc everything
else was exactly the same.

Q Tell me abcut Eurricane Fran. How &id you
first know what was going on?

A We had been watching the Weather Channel.
Ead really no inkling that I was going to have any kind
of major catastrophe like we had. Business as usual on
the day of the 4th and Sth. I had some customers that

were aware, asking me what I thought. I can't legall
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make somebody leave the marina, to vacate the premises
SO they can leave.

The consensus among all the people in
the marina was we're going to dodége the bullet and this
wasn't going to be a problem. So I had a full house.

I went home that night about 7 o'clock
after work on the 5th. Got & phone call at the house
about 11, 11:30 from one of my tenants. Mike, you
better get down here. We're having some -- we're
having some big problems. You know, I -- I missed the
6 o'clock news bu: had seen nothing about a major
weather warning at all.

Drove down to the marina. My wif
didn't want me to go because we could see the wind was
blowing pretty heavy outside. She was a lictle
concerned. The lights had flickered at our house
some. I really didn'ﬁ know what to expect. Drove into
the marina ané just had boats bouncing around
willy-nilly. Wind andé rain.

I've never been in a hurricane. But it
was bad. I mean the wind was blowing hard. The rain
was pouring down. The boats were bouncing around. I
had some reople that lived on their boats really
concerned that thelr property was gettling smashed all

up. I was concerned that my Droperty was getting
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messed up. But we were at the point of no return.

You -- it was so rough we couldn't get
in the boats and actually take off to get them out of
the marina. And by that time alsc, the way the tide
was working, we essentially had a high tide at about 11
o'clock. And by that time, some of these larger boats,
the way the roof eaves comes down on them, they
couldn't get out from underneath the roof if thney
wanted To anyway.

I had several boats on the C-dock over
here that had become untied and just Were swinging
around everywhere, running into otherx boéts, running
into docks. But -- and it just wasn't worth somebody
getting nurt to try to -- vou can fix the boat or do
whatever. But we had & couple guys trving to do what I
felt like were some stupid things to lasso boats and
get them on.

I didn't want to see anvbody get messed

-- I actually haé people stay on their boats through

all

ct

his thing.

So I really rcde the storm out for the
next -- essentially, &ll night long. I stayed up to
try to go through the boats we could get to re-tie and
try to help some of the boat owners keep their propercy

from getting all messed up. Ané it went on really
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until about & or 7 o'clock in the morning, and we got
daylight.

By then, we had -- several people had
heard from one way or the other -- I hadn't been on the
phone yet calling customers to tell them that if they
weren't thers that hey, vou better cet down here, vour
boat is getting all messed up.

About that 7 o'clock in the moraing
period., that's when my wife came down a little later
that morning. My father came down. Then we tried to
get on the phone with some of our bocat customers to
tell them what happened using the phone in my truck.

We had the electricity gone out. We had no phone
service.

The -- the water, as the morning tide
dropped out and then the tide kept coming back in at
about approximately ten or so the next morning. Then
our bathroom stopped working because my septic tank got

filled from the backside with water coming across

there.
That's kind of it in & nutshell.
Q At dawn the next morning, it was light enough
to see?
A Right.
Q wWhat was the status of your piers, wharves,
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and docks at that point in time?

A The open stuff was in total disarray. The

shed on the river side, we had a 38-foot performance

boat had sunk and it was sti

crossed the stern lines.

1l tied to the peer. We

And he was in the middle of

that boat shed there with the back of the walkway still

tied to his boat, and that was pulled away from the

wall.

You coulé walk to the end of it but you

had to realily put all your weight on the handrail. You

were essentially walking on

instead of the dock itself.

the edge of the handrail

I still hed a couple, believe it or not,

on a boat on C-dock -- B-dock -- excuse me -- that had

rode the storm out.
battered. Had 2 boats that
of theirs. It didn't sink.
because they were tied to &
left. There was no walkway
back in.

I had a work

slip in the covered shed in

Their boat was completely

knocked a hole in the side
But they couldn't get back
pole, and that was what was

or anything they could get

bcat actually in the second

here. Rode the storm out.

And we cranked that up andé went around and picked these

reople off.

Then I tried to start getting the large

pieces of dock that were floating around to keep them
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from running into any more boats. Pulleé those around
to the boat ramp s¢ we could make scme semblance of
getting everything straight without doing any more
damage.

Q So was the damage to the docks done in
daylight? That's my question.
A Yes. Sure.

MR. MARSHALL: Your Honor, at this point
in time, I think it would be appropriate to see the
famous video: the long version even that Mr. Owen wants
to show you. So I'll go ahead and show you the loing
version so you don't have to see it.again.

THE CQURT: Thank you.

Mr. Winn, réturn To your seat.

So he doesn’'t have his back to it.

Does it have to be there?

(Discussion off the record.)

MR. PALAIS: Your Honor, just to confirm
with counsel, I personally haven't seen the video. I
thought the court might want to know it's an hour
long.

MR. MARSHALL: 1It's a

th

alirly long video,
Your Eonor.
THE CQURT: Okay. Well, the court

reporter can take the time oif, I think. We don't need
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MR. MARSHALL: Absclutely.

THE CQURT: 1If it's going to be that
long, why don't we take a short break while you set it
up.

MR. MARSHALL: That's fine, Your
Eonor.

(Break taken.)

MR. MARSHALL: Your Honor, just for --
although it will be self-evident in the tape, this is a
compilation of different tapes different people took
that night. Some of it is not in order. But it's
clear when it's day and clear when it's night. And
there's some conversation that you can figure along
about what time it is, if that's helpful.

THZ COURT: And the reporter may
relax.

(Videotape played.)

MR. MARSHALL: VYour Honcr, I don't know
if Mr. Owen is interested in doing this or not, but I
think -- we have the unusual situation where you have
the picture of it all happening, and then I don't think
anybody is ccming in and explaining any more than that
who is going to give you a better picture of what

happened than the video. And if Mr. Owen is interested

HALASZ REPORTING
-75-




10
11
12
13
14
15
16
17
i8
19
20
21
22

23

25

Direct Examination - William M. Winn -

in it, I'd be willing to argue the application of the
exciusicn at this peint in time and mavbe shorten this
thing up a whole lot.

MR. OWEN: VYour Honor, the only -- I do
have a couple questions for Mr. Winn. The only thing I
would want to clarify, ané I don't mind doing that, is
the fact that, as I understood from Mr. Winn, when he
got there arpund 11, 12 o'clock at night, that the high
tide was up and it was a high water episode and then it
went down and came back up again. And I think that's
what he testified.

with that -- and that's when most of the
stuff washed away is that £irst rush in through there.
But as long as that's clear from -- that's what I
understood from Mr. Winn's testimony, is that it was at
high tide around 11 when he first got there. It went
down, and then started going back up.

MR. WINN: It was the second one. When
all that water you saw --

THE COURT: Do you want to put Mr. wWinn
back on the stand?

MR. MARSHALL: VYes. Please. If you
want to get that clarified, go ahead andé do it.

THE COURT: I understand. We'll see

where that goes after he --
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MR, PALAIS: rorgive me, Your Honor.
The only thing I would also want to point out to the
court is that on behalf of the agent and the agency, we
certainly have some cross-examination from Mr. Winn as
well,

THEZ COURT: Yours is different.

MR. PALAIS: Okay.

MR. MARSHALL: And I'm not saying Joe's

going to ask you gquestions and then --

MR. PALAIS: Okay. Thank vou, Your
Honor.

MR. MARSHALL: I have some more
testimony from him too but relevant to what the policy

applies to that storm. That's where I am at this

point.
CROSS-EXAMINATION
BY MR. OWEN:
Q Mr. Winn, as I understood in your direct that
you -- that arcund 1! p.m. when yvou £irst got down

there was when the tide was at its worst? It was a
higher ticde?

2 It was nigh. It wasn't higher than the
second series of high tide.

Q But it was a high tide?

A Yes, sir.
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Q And the water was up at the docks?
A Right.
Q AnG similar to what we saw in the video with

it pounding up underneath and moving the boats and they
weie 2ll bouncing and that type of thing?

A Yes. Right.

Q And as I understand toc, the boat out here
that we saw sunk that was sticking straight up like
that, what happened was the water rolling through there
had gone over the back of it, £illed it up with water,
and sank it?

A Right.

Q And also, as I understand from your
deposition, the waves or the wave action on the boat
did most of the damage to what occurred to the docks
and to the boat ho<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>