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Note: References herein are made to Denny Record as
(D. R.) ; Record on this Appeal as (Rec.) ; and Supplemental Record as (Supp. Rec.) by reference bo• the numerals awpearing at the upperr corne1·s of the pages of these
documents.

The brief of the Appellees reached Appellants late in
the afternoon of February 13, 1928. The inaccuracies, inconsistencies and innuendos therein contained are so numerous as to demand some reply, in which reply we shall devote ourselves to those inaccuracies and inconsistencies.
The innuendos are not new in this litigation-we have heretofore ignored them, unpleasant though they be, and before
this Court we shall not change our course; rather are we
glad that we can leave to this Court to judge whether, as
said on page 43 of Appellees' brief, "it is nothing short of
effrontery" for us "to question the propriety of Judge
S"cott's decision."
"This appeal is taken by and on behalf of the American
Surety Cornpany"-thus opens the brief of the Appellees.
The petition to which they are replying is that of Denny,
Administrator, and Orofut whose interests, the Court can
easily see are in no sense those of the Surety Company.
RE: STATEMENT OF FACTS
Our opponents infer on page 8 of their brief (despite
their repeated objections to· an occasional inference on behalf of the Appellants) that Mr. Miller, counsel for Fuller's
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Estate, suggested that ·sydnor, Administrator, join with
Searles in executing the "release and assignment." Had
they been more careful in their inferences they would have
found on page 37 of Appellants' petition the statement that
Mr. Carpenter was the)nstigator of this also, and they
would have there found the reference to the record and the
letter of Mr. Carpenter in which this suggestion was made.
We do not believe, in view of the facts as proved, that we
make any other than a reasonable and warrantable inference when we say that Mr. Carpenter knew a "release and
assignment" executed by Searles alone would transfer only
the interest of the Michigan Administrator, and the interest, if any, of Searles as a distributee of his Wife's Virginia
Estate. Mr. Carpenter was determined to get Rhea's Virginia Estate, therefore he suggested, aye demanded (Rec.
p. 321) , the execution by Sydnor.
On page 8 of their breif Appellees say that argument was
heard on the Commissioner's report of December, 1924, in
May, 1925, and that then fo·r the first time Mr. Denny ap:peared. Again on page 16 they intimate that not until
after the answer of the Appellees had been filed to the
original bill of Denny and Crofut, in which answer they
·pleaded the "release and assignment", did Appellants attack the "release and assignment". The facts are easily
gathered from the Tecord, and are as follows :
Feby., 1925-Argument on exceptions to Report of Dec;
1924. (Rec. p. 210).
Apr. 13, 1925-Qualification of Denny as Administrator.
(Rec. p. 210).
'Apr. 15, 1925-0riginal bill of Denny & Crofut filed. (D.
R. p. 87).
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May 18, 1925-Denny allowed to file exception to report of
Dec., 1924. (Rec. p. 210).
-Ruling of Court on exceptions to Report of
Dec., 1924. (Rec. p. 210).
-Amended bill of Denny & Crofut filed.
(Rec. p. 211).
Aug. 5, 1925-Answer of next of kin filed (Rec. p. 220).
Apr. 27, f926-Amended answer of next of kin filed. (Rec.
p. 260).
On page 25 of Appellees' brief our opponents take us
to task for our failure to try in Pennsylvania "the issue as to
domicile and desertion raised by the answer of Lyle Searles"
filed in the probate proceedings in that State, in which proceedings Henry Crofut was awarded letters of administration as Rhea's administrator. Again had they read page
63 of our petition and had they examined the papers copied_
in the record to which reference is there made; they would
have seen that between Crofut and Searles there is no
issue as to domicile for Searles admits the Pennsylvania
domicile. Nor are Appellants aware of any law which prevents a Court of this Commonwealth from deciding who is
entitled to the assets of an estate being administered by
one of our Courts, and from paying those assets to that
person.
The extreme partisan nature of Appellee's brief is nowhere more clearly seen than in their effort to deflect the
attention of the Court from their pleadings filed April 29,
1920, in which they deny that Rhea was domiciled in
Michigan (see our petition page 60) and their attempt
(their brief, :pages 30 and 37) to make it appear that the
thought of Rhea's domicile had never occurred to them
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until Mr. DeYoung took the stand as their witness in the
legitimacy proceedings. Again the record has; them. Purposefully they raised the domicile issue in the most formal
fashion, and now they would try to deny it.
Finally in connection with the Statement of Fact by the
Appellees-which statement is not confined to that heading
but runs all through their brief-we would call the attention of the Court to the statement on page 69 that Mr.
Sydnor and Mr. Beverley consented in open court to the
entry of the decree approving the "release and assignment."
They therefore argue that the decree was not only in nature
a consent decree, but was in fact consented to, and that,
therefore, they avoid the crushing effect of the law outlined
in Price v. McLemore, 108 Va. 269. As pointed out in our
petition evidence on the matters raised by the Denny &
Crofut petitions was taken and closed. A minute search
of this evidence discloses not only that there is no mention
of such a happening, but on the contrary, that Mr. Beverley
testified that he had never seen the decree and knew nothing of it (Rec. p. 277). What evidence or testimony in this
whole record is there to the contrary? None. For two days
the matter was argued before Judge Scott; Mr. Beverley's
testimony was read to him; the next of kin did not even attempt to argue that Sydnor's consent had ever been obtained; Judge Scott listened and had nothing to say of any
recollection he may have had. Three months later the Judge
handed do,wn his opinion. On what did it turn? "His
recollection" to use his own words (Rec. p. 353). He recalled that Messrs. Sydnor & Beverley had consented more
than three years before to this decree. It is no reflection
on one of the truest gentlemen who has ever graced the
bench of this. State to point out that he was not governed
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by the evidence; that he allowed himself to be swayed by
his own recollection which is not evidence. Nor do we
think that counsel can otherwise fulfill the duty owed their
clients than by calling attention to the course which properly and legally should have been followed by the Judgerather than allow his recollection to turn his decision, he
should have testified and laid himself open to cross-examination, and withdrawn from this branch of the case leaving to some other judge the determination of th~ important
facts and questions involved.
CORRECTIONS.
Beginning on page 18 our adversaries dwell at length on
certain alleged misstatements made by us. Let us glance
at these a moment, "referring to them by the pB.ge "refer~
ences used by the Appellees :
Page 4 of our petition statement that unsigned draft of
decree was signed ·by "Guardian ~ litem for infant de_fendants". There was but one infant defendant to the bill.
The error was plainly clerical and innocuous. Only an ingenious mind ready to be misled could infer that it included
defendants to an amended bill filed more than ten years
later.
P.age 6. Another typographical error in date, the printer
having used the date 1918 instead of 1919. Repeatedly we
said that counsel for the next of kin had. notice of the Wellford accounts in December, 1919-the date they were sent
to Mr. McGregor for distribution. We might have said
October, 1919, for it was then that Mr. Wellford submitted
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his first accounts ( Rec. p. 265).
Page 8, page 11, page 12. In no sense are these corrections. Our opponents admit the correctness of our references; they object to the finding of the Commissioner which
we correctly quoted, and to our reasoning therefrom. On
this question of solvency we shall speak later.
Pages 33 and 38. Not a correction of fact, rather an
objection to the "natural inference" which flows from those
facts. It is a very natural inference that such a capable
lawyer as Mr. Carpenter sho!Jld have seen that when he
paid Lyle Searles $2,500.00 for Rhea's Estate he knew he
was getting something. That something, which was Rhea's
claim to interest, he had had pointed out to him ; on the
principles contended for by him that interest was roughly
$16,000.00; on the principles contended for by Mr. Wellford
that interest was over $40,000.00. The allegations of the
amended bill are clear; it is alleged that the next of kin
knew of Rhea's interest. The witness stand was open to
Mr. Carpenter, we wish he had taken it; instead Mr. Scott,
who frankly confessed that he knew nothing of the accounting matter, testified. Mr. Carpenter, who up until
Denny & Crofut came into these cases was so active in
directing all matters, has carefully refrained from any
further activity and from testifying as to what he knew
and knows.
Page 35. Our reason for making the statement objected
to was fully and clearly set out. It is supported by the testimony of Messrs. Beverley, Patteson and Shaw, attorneys
for Sydnor and Searles. Our opponents would have it appear that Mr. DeYoung gave these gentlemen notice of the
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claim of Rhea to interest on her legacy, when he testified as
set out on page 38 of Appellee's brief. The Court will undoubtedly notice that Mr. DeYoung in the sentence immediately preceding that italicized by the Appellees says
that his contention was not founded on "any devise or bequest in the will". If the· Appellants know anything of the
claim they are asserting it is that it rests on a bequest set
forth in the will. We are still wondering what claim outside the will Rhea has.
Pages 39 and 40. The first "correction" of the Appellees
here has been considered under pages 33 and 38 above.
The second is that we stated that Mr. Scott testified that
Mr. Carpenter took up with counsel representing Searles
and Sydnor "the matter of the overpayment or underpayment to Rhea". Appellees say that Mr. Scott testified that
the matter of a "settlement" .was taken up, thereby meaning
a settlement between the next of kin and the Surety Company. So puerile is this "correction" and so clearly is it
made by <me who is not familiar with the record that. we
almost hesitate to direct attention thereto. It, however, may
serve some good purpose in that it further demonstrates
the utter recklessness of the brief of the Appellees.
We did make the statement attributed to us, and in making it we referred to the original record page 288 now
found on Rec. p. 332. What does Mr. Scott in his testimony
there say?
"My information was that there was a dispute
between Mr. Carpenter representing the next of kin
and the other side speaking through Mr. MacGregor,
counsel for the insurance company, as to the liabil-
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ity on the part of Rhea Gordon Searles's estate to
the Gordon estate, and of the Gordon estate to Rhea
Gordon .Searles. On the one side counsel for the
next of kin claimed that Rhea Gordon Searles had
been overpaid during her lifetime to the extent of
several thousand dollars out of the assets of Gordon's estate passing through the hands of Gordon's
Executor. On the other side, counsel, speaking
again through Mr. MacGregor, claimed that the
Gordon estate would be found to be largely indebted
to Rhea Gordon Searles's estate, on the theory that
the legacy provided for her in the will bore interest
at six per cent per annum from the death of Gordon
or onE!! year after his death. Thereupon Mr. Carpenter took up with counsel for Rhea Gordon's
estate in Cfeveland, Messrs. Miller, Canfield, Paildock and Perry, in settlement of that matter."
Page 63. It is said that we failed to complete a quotation which had we completed it would have shown- that
DeYoung suggested to Searles that he had a claim. 'Tis
true that the unselfish Searles so testified; 'Tis true that
he says that on learning of Rhea's death he "immediately
packed a bag and left the next day for Philadelphia to
confirm or find out about it"; 'Tis also true that Mr. DeYoung (Rec. p. 159) says that Searles asked him whether
he had an interest in the Gordon Estate. Between Searles
and DeYoung which is to be believed? It is absolutely
ast()unding that the next of kin are willing to go to every
length in an attempt to bolster up the testimony and reputation of Lyle E. Searles, a man whose testimony and
reputation a few years ago they were damning with equal
ardour.
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Page 73. The lines are expended in objecting to the
error as to date of Gordon's death. It made no difference
whether Gordon died January lOth or January 19th. The
error was plainly clerical.
Page 75. "That Brubaker obtained the information as
to receipts and disbursements on which all the accounts
were based" from Fuller's bank account and the receipts
and disbursements entered on the stub of his check book.
See Brubaker's deposition Sup. Rec. 25-27.
SOLVENCY OF THE GEORGES. GORDON ESTATE
We do not expect to dwell at length again on this matter.
Solvency of an estate is a question of ability to pay debts
and legacies. The Commissioner reported on this question
in the affirmative. The record shows that four years ago
a sufficient amount was in hand to pay the debts and principal of the legacies. More income has come in in the last ·
four years. Valuable stocks paying large dividends are still
owned. Certainly there is no residuum in an insolvent
estate.
We do wish, however, to direct the attention of the Court
to the fact that for one purpose the: Appellees admit solvency, for another they deny it. They have no fault to
find with Judge Scott's final ruling, against which they
fought so bitterly, that Fuller, and Mamie, the Mother of
Gordon, are entitled to payment in full both of principal
and interest of the legacies bequeathed to them, and that
there are funds sufficient for this purpose. But strange to
say they contend that there are not sufficient funds to pay

[ 11]

Rhea in full. We need cite no authority for the proposition
that pecuniary legacies stand on an equal basis, that they
must be paid in full or abated proportionately. It is impossible that two legacies be paid in full, and yet that a
third be abated. We have pointed out that under the Virginia law, whatever the law may be elsewhere, payments on
account of legaCies must be credited to interest before any
payment is credited to principal. Unfortunately for these
next of kin, who are nothing more than residuary distributees entitled by reason of a partial intestacy, Rhea, the
legatee is entitled to the interest on her legacy, and entitled
even though it costs the Gordon estate its last penny.
The position of law taken by the next of kin is set forth
in the most remarkable enunciation contained in their brief.
In the second paragraph on page 59 they argue that when
a widow renounces a will and claims her distributive share,
·the extra amount to which she is entitled comes not solely
from the residuum but in part from the legatees. They
forget that a residuum is what is left after all else is paid,
and that those for whom the testator has made no provision,
or a deferred provision, stand subordinate in all things to
those for whom the testator has provided. They say that
their contention results by analogy from the statutes re'lating to pretermitted children (Sees. 5242 and 5243) . We
need discuss this matter no further than to say that there
is no such law as the law of analogy from statutes. Statutes
apply only to the subject matter thereof and not to other
subject matters. This is but a further attempt to refrain
from meeting squarely that principle on which Appellants
rest, namely-a residuary distributee, even a residuary
legatee, is entitled to nothing until the primary legatees are
paid in full.
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CONSIDERATION FOR "RELEASE AND
ASSIGNMENT"
In attempting to justify and uphold the "release and as'signment" executed by Searles & Sydnor the Appellees are
forced to the necessity of trying to discover some consideration moving to Sydnor. If there be no consideration moving to the Virginia Administrator then the whole attempted
assignment is void as to him under the clear proposition
that a gift or gratuitous release by an administrator is void.
They know that under the well eStablished law expounded
in Smitk v. Ayer, 101 U. S. 320 (our petition pp. 43 and 51)
the fact that consideration moved to Searles cannot be used
to save their transaction so far as Sydnor is concerned,...,_
that the consideration must move to the administrator.
They therefore assiduously attempt to :find this consideration.
They purport to find it in three things: (1) The Virginia
Estate of Rhea was: relieved of costs by reason of its unsuccessful appeal in the legitimacy issue; (2) It was relieved of the $3,700.00 claim for interest on overpayment
shown by the Brubaker account; (3) What is said to be a
claim of the Gordon estate against Rhea for $30,000.00
based on the theory that payments made by Fuller to her
were payments of principal and not of interest. (Appellees
brief pp. 44 and 63).
The first answer to these alleged items of consideration
is extremely simple-Rhea's estate has never been relieved
of one penny it owed or owes the next of kin or the Gordon
estate or any other party to this suit. We most respectfully ask the Court to turn to the Denny Record, page 72,
where the "release and assignment" is found, and to notice

particularly that this paper is executed solely by Searles &
Sydnor, nor does anything in it purport to release Rhea's
estate from its indebtedness by reason of the cost of its unsuccessful litigation, or from one penny it may owe others.
Where else to look for these releases running to Rhea's Virginia Estate we do not know. Certainly the present administrator is una ware of anything that has been released
in favor of any one by the next of kin.
With reference to the last two items of alleged consideration, there is also another answer. Rhea's estate is not and
never has been indebted in any sum to the Gordon estate.
The accounts as stated on the principles advocated by the
next of kin show this to be a fact. If indebtedness existed
or exists it has never been released ; if an assignment was
made in consideration of a~ non.,.existent indebtedness, then
there has been a total failure of consideration which was
thought to exist, against the effects of which equity will
relieve any one.
Again, if Rhea's estate is indebted to the Gordon estate,
why did the next of kin attempt to obtain it for $2,500.00,
and why do they so vigorously contend that the "release and
assignment" be upheld.
There was then no consideration moving to Sydnor, Administrator, his act if binding is a gift, which under all
law is void.
On the mistaken theory that some consideration moving
to Rhea's estate existed, the next of kin fall back on Section
5440 of the Virginia Code, the section providing for compromises by a fidicuary (see Appellee's brief pp. 64 and 66).
We referred to this Section on pages 47 and 70 of our peti-
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tion. It will be noticed that the administrator is protected
in any compromise he makes with the approval of the
Court, provided all parties in interest are before the Court.
We pointed out that on July 31, 1923, when the decree approving the "release and assignment" was entered, Henry
Crofut was not a party to these proceedings. The Appellees attempt to remedy this defect by stating that he was
adequately represented in the proceedings at that time by.
Searles, Administrator, ani;! Sydnor, Administrator-in
other words that he was a party by representation. The
Courts have been very slow to consider ·persons as being
p~rties by representation, who in fact actually were not
parties. This is allowed in Virginia in certain instances in
cases of unincorporated socieites, unknown persons., and
unborn persons (Lile: Equity Pleading aruL Practice, p. 48
et seq.), but in no case of which Appellants have ever heard
has ·it been considered that an administrator was fairly
representative of the class of distributees and bound the
distributee by acts which without the consent of the distributee are illegal. Besides this the express command of
the Statute is that "All parties in interest" must be before
the Court. The reason for this safeguard is evident-those
who are entitled to the estate as distributees must be
afforded an opportunity to object to the compromise favored by the administrator. In the final analysis, it is their
property which is being dealt with, they are the parties interested therein, and not only is the administrator not
representative of their interest, but rather he and the distributees are hostile parties in this matter.
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THE MICHIGAN QUALIFICATION
On page 24 of their brief the next of kin state that the
primary question is whether or not Denny, Administrator,
has any standing or right in these cases. For ten or more
pages they then proceed to discuss this matter, concluding
finally that he has no right herein, one of the alleged reasons being that to admit him into these proceedings is to
deny full faith and credit to the decree of the Michigan
Court by which Lyle Searles was granted letters of administration on Rhea's estate on his ex parte petition that she
was a resident of Detroit. From this the Appellees deduce
that this Court is conclusively bound by the finding of the
Michigan Court on the question of domicile. When this
was agreed before the lower Court, we thought it to be a
novel idea and we read with care the two cases cited by our
opponents. Tilt v. Kelsey, 207 U.S. 43, and Christensen v.
King, 239 U. S. 356 .. We found not only that these <:ases
did not so hold, but that the first was · direct authority
against the position of the Appellees, and that the second
had nothing more to do with this matter than has Marbury
v. Madison. We read to the Court at length from these
cases. That they should again be brought forward is a
matter of the greatest surprjse.
In Tilt v. Kelsey the facts were as· ·follows: Tilt died
owning a residence in Roxbury, Morris County, New Jersey,
where he lived during the summer and early autumn. His
will was probated in New Jersey, and letters of administration were granted describing him "late of the County of
Morris". Pursuant to the New Jersey Statutes an opportunity was given creditors to prove their claims, an order
was entered providing that those who had neglected to
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prove their claims be forever barred, debts were paid, accounts settled and distribution had. After this was done
New York made known its claim for a transfer tax, and
commenced proceedings before the New York Surrogate.
One of the questions raised was whether the "full faith and
credit clause" made conclusive upon New York, a stranger
to the New Jersey proceeding, the judgment of the New
Jersey Court that Tilt died domiciled in New Jersey; the
other question was whether the "full faith and credit
clause" made void the New York tax, since by imposing the
tax New York did not recognize the New Jersey decree
barring all claims not proved. The first question was
answered in the negative, the second in the affirmative.
In discussing the first question the Court said:
"The first inquiry which presents itself is
whether the adjudication of the New Jersey Court,
that· Tilt was, at the time of his death, a resident of
New Jersey, was conclusive upon the State of New
York, a stranger to the 'proceedings. If it was, that
is the end of the case; because then New York could
not take the first step necessary to bring the estate
within the provision of the tax law of that State.
But upon principle and authority, that adjudication,
though essential to the assumption of jurisdiction to
grant letters testamentary, was neither conclusive
on the question of domicil, nor even evidence of it
in a collateral proceeding. * * * We think that this
quotation expresses the correct rule and that it is
sustained by the decision of 'this Court. Applying
it here, it follows that the full faith and credit due
to the proceedings of the New Jersey Court do not
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require that the courts· of ~New York shall be bound
by its adjudication on the question of domicile. On
the contrary, it is open to the courts of any state,
in the trial of a collateral issue, to determine, upon
the evidence produced, the true domicile of the deceased/'

Christensen v. King is concerned with the right of a
probate court of a county of a territory which had granted
letters of administration on the estate of "a resident of
that county" to declare that certain land belonging to the
deceased in that county had escheated to the County; and·
also whether a finding, after due notice and hearing, that
the deceased had no heirs could be oollaterally attacked.
Domicile was in no sense an issue.
The last case referred to on page 34 of Appellees' brief
is Fidelity Nat'l. Bank v. Swope, 274 U. S. 123. This case
is even further from the mark than the Christensen Case.
It has to do with the validity of assessments for street
improvements.
On these three cases the Appellees rest their contention that the Virginia Courts are estopped to pass upon
the domicile of Rhea ! The utter lack of reliability of
their whole position can be judged by. their willingness
recklessly to cite hostile and foreign cases as though they
supported their remarkable position.
The question of whether Rhea was a resident of Pennsylvania or Michigan is important only insofar as it
affects the devolution of her estate to 'her next of kin.
Under the Pennsylvania law and under the Michigan law
alike her father was entitled to a share of her estate.
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This establishes the fact that Crofut had an interest in
her estate in any event. Reversing their contention i:n the
legitimacy proceedings, the next of kin are now contending that Rhea Gordon at the time of her death was a resident of Michigan and that Crofut must assert his rights
there. Such is not the case. Whilst the qualification at
the domicile is considered the primary and others ancillary,
every qualification is independent and the administrator or
executor must conform to the laws of the State of his qualification. There is no obligation on the Virginia Court to
transmit the assets received by the Virgina Administrator
to either Pennsylvania or Michigan. The Virginia court is
responsible for the administration of the Virginia assets
and after paying Virginia creditors, if any there be, it can
remit to the domicile or make distribution to the parties
entitled as it sees fit. Mo'8'es v. Hmrt, 66 Va. 795, Judge
Staples after reviewing numerous cases says:
"Other authorities might be named to the same
effect. These are sufficient to show that the doctrine of the earlier Massachusetts cases is not 'good
law. They show, indeed, that there is no general
inflexible rule upon the subject; that whether the
assets will be retained or remitted for the payment
of legacies or distribution, must depend upon the
circumstances of each case. The question is one
not of jurisdiction, but simply of judicial discretion.
Every state determines for itself the manner in
which property within its limits shall be disposed
of. Although one administrator or executor may
be termed principal, and the other ancilla:ry, each in
fact is principal, because each is ·independent of
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the other, and derives his power from equally inde.;._
pendent sources. Neither has any control of the
assets beyond the limits of his state. If the court
of the ancillary administrator consents to a transmission of the assets abroad, it is a mere matter of
courtesy, and not because there is any obligation to
do so."
This is the reason why the next of kin were anxious to
have the so-called "release and assignment" signed by Sydnor, Virginia administrator, as well as by Searles, Michigan
administrator. This places it in the·power of the Virginia
Court to prevent the improper disposal of the ViTginia
estate. Counsel for the next of kin on page 36 says that
Crofut should have asserted his claim. in Michigan. This
was forestalled by the astute representatives of the next of
kin who obtained the assignment of that interest before it
was even in the hands of the Virginia Administrator.
Respectfully submitted,
COLLINS DENNY, JR.,
Admr. d. b. n. ·Estate Rhea Gordon Searles.
By DENNY & VALENTINE.
HENRY CROFUT,
By WELLFORD'& TAYLOR,
GARFIELD, MACGREGOR & BALDWIN.

