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1 as well, and that is the situation again of medical 

2 malpractice and battery. All of the cases I'll be 

3 citing to Your Honor are on point. 

4 The patient in that case gave permission 

5 to do a biopsy. He exceeded the scope of that 

6 permission, and he performed a modified or partial 

7 mastectomy. So he took more tissue than she wanted 

8 him to take, but there was no issue that she hadn't 

9 agreed, like counsel said, to be in that operating 

10 room at that time and with that doctor. 

11 The court in that case held, and it was 

12 not indictio but as part of the ratio decedendi 

13 there, sub-heading six, reading in part to Your 

14 Honor: We agree with the trial court that plaintiff 

15 -- excuse me. Wait a minute, let me be sure. 

16 Yes. The plaintiff was not entitled to 

17 inject issues of negligence in this litigation, 

18 because those issues are not relevant to her battery 

19 claim. 

20 Woodbury is, however -- Woodbury being 

21 plaintiff -- entitled to ask the doctor what 

22 surgical procedure he actually performed, how he 

23 performed it, and how that procedure differed, if at 

24 all, from the procedure which she gave him permission 

25 to perform. 
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1 And that is what we did in this case. 

2 We very much have on the record, I discussed C6-C7. 

3 I gave you permission for C6-C7. You didn't do just 

4 C6-C7. You exceeded the scope of that permission 

5 when you went down to T1. 

6 We had that on the record not only 

7 certainly prima facie and taking all inferences in 

8 plaintiff's favor and the light most favorable, et 

9 cetera, under those standards of Renner on motions to 

10 strike. And I can give you that full cite, if Your 

11 Honor is interested. I have it in here on the Renner 

12 versus something case, the standard on a motion to 

13 strike. 

14 THE COURT: That's all right. I think I 

15 understand it. 

16 MS. COFIELD: Okay. But if I can just 

17 recall accurately some of the evidence, not all of 

18 it, that would bring it up to the level of prima 

19 facie and inference most favorable to sustain a 

20 motion to strike or rather withstand the challenge, 

21 there is certainly evidence of an operation at C7-T1. 

22 It was indeed sponsored by the defendant 

23 when he himself read into the record, not on 

24 cross-examination or on direct -- I mean not on 

25 direct or in the case in chief but in cross from his 
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1 counsel, Dr. Stitik's 9-25 and 9-28 X-rays that you 

2 marked for identification but he read into the 

3 record, over no objection from me or other counsel. 

4 So McMunn was waived, and so was 

5 everything else. And there then is a finding for the 

6 jury, if they choose to believe it, that there was a 

7 fusion at T1 -- C7 to T1, excuse me. 

8 THE COURT: Was there anything in those 

9 reports that indicated fusion, or was it --
10 MS. COFIELD: Yes, sir. 

11 THE COURT: Okay. It seems to me that 

12 there was a plate, but in any event, go ahead. 

13 MS. COFIELD: You are correct that they 

14 talked about a plate there, but yes, that language 

15 was in there, fusion at C7-T1. And that from Dr. 

16 Stitik's 9-25 and 9-28 which reiterates yes, again, I 

17 see fusion, C7-T1. 

18 Then you have also the consent itself, 

19 Exhibit 2, which doesn't, of course, encompass that. 

20 You have from Dr. Borden his statement when I called 

21 him, I didn't intend to operate at C7-T1. I didn't 

22 operate at C7-T1. I cannot reconcile the radiographs 

23 with the fact that they show things at C7-T1. 

24 Nobody else was in the operating room 

25 that put the hardware in. The hardware was not in 
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1 with Dr. Richmond's procedure of 1991 or '94. I 

2 don't remember the date. So the first time hardware 

3 was inserted was by me, and nobody else in the 

4 operating room inserted it. So it got there in that 

5 location from any inference from him on 9-25. 

6 I have read into the record Dr. Klara's 

7 admission that he did not discuss C7-T1, that the 

8 only way you get to anything is, in his mind, because 

9 this patient was told the hardware may fail, that 

10 implied we could go further. There is no evidence on 

11 that record this hardware has failed. We don't have 

12 that issue. 

13 There is also a why didn't you talk 

14 about C7-T1 with her, and his statement, most people 

15 don't know what it is. I think there is a decent 

16 inference for the jury to draw well, if she knew 

17 enough about C6-7, she might have figured out one 

18 later was C7-Tl if it had been shown to her. 

19 THE COURT: That was the question, 

20 though, to Dr. Klara. 

21 MS. COFIELD: Correct. 

22 THE COURT: And Dr. Borden was the one 

23 who had the conversation with regard to that. Am I 

24 right on that? 

25 MS. COFIELD: No, sir. I don't --
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1 THE COURT: Weren't you reading Dr. 

2 Klara•s deposition last that said 

3 MS. COFIELD: Yes. 

4 THE COURT: -- that talked about the --

5 and again, I don•t want to get bogged down, because I 

6 don•t think you know, they•re slightly related to 

7 the issues, of course. But it was Dr. Klara•s 

8 deposition that you were reading where he said about 

9 the patient's not understanding? 

10 MS. COFIELD: Correct. That is correct. 

11 THE COURT: Okay. And Dr. Klara wasn•t 

12 the one who provided the information to the patient. 

13 It was Dr. Borden who had the discussion with Ms. 

14 Washburn so 

15 MS. COFIELD: If I remember everything I 

16 read, he said he did do it, though, because it 

17 contemplated hardware failure, which was discussed. 

18 THE COURT: After the fact. Well, in 

19 any event, I'll rely on my recollection of that for 

20 these purposes. Okay. But you were reading Dr. 

21 Klara•s deposition. 

22 MS. COFIELD: I certainly was reading 

23 Dr. Klara•s. 

24 THE COURT: Okay. 

25 MS. COFIELD: And Dr. Klara was talking 
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1 about the scope of the consent that she had been 

2 given directly by him as well as by Borden, and what 

3 he had given was hardware failure, which implied the 

4 other. 

5 THE COURT: Okay. 

6 MS. COFIELD: There is evidence in the 

7 case in chief that it was a healthy site. Several 

8 times I asked Dr. Borden was there any reason 

9 medically to exceed it, and the answer was no. There 

10 was nothing at C7-T1. 

11 I have here consented, operated and 

12 acted, that is, Dr. Borden within the regular course 

13 of business, that you obtain the consent as a surgeon 

14 because you have to. And so I certainly have what 

15 the law requires as far as the element of the act 

16 itself. 

17 If any act of misrepresentation occurred 

18 and any exceeding of consent occurred, all occurred 

19 in the course of business and occurred in the course 

20 of treating Dr. Klara's patient and occurred within 

21 the scope of the authority that he had been granted. 

22 And if I can go back for a moment, then, 

23 from what I remember to the law, the consent form 

24 counsel brought up, that somehow that controls, 

25 well, it doesn't legally for two reasons. 
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1 The first reason -- excuse me. Wait a 

2 minute. I wanted to be sure that last case -- yes, 

3 the last case I have discussed fully. Which one is 

4 it? Oh, Rizzo. 

5 The consent form does not control. 

6 Because if Your Honor, I hope, remembers and I hope 

7 the jury will remember if you let me get there, that 

8 when I said please look at Exhibit 2, where is it on 

9 Exhibit 2 you find any reference to the risks 

10 discussed or itemized in any regard, he couldn't find 

11 it. And it doesn't exist. I mean you can read it; 

12 it doesn't exist. It's in evidence. 

13 Rizzo versus Schiller, 248 Virginia 155, 

14 in that case again mom is having baby, consent is 

15 signed. Consent does not include, that is, 

16 specifically does not itemize and you cannot find on 

17 there a use of forceps having been previously agreed 

18 to. 

19 The argument is you would well 

20 anticipate, as it is from these defendants, that it 

21 was associated with the delivery, that it was 

22 anticipated, same way, you know, I had to go one 

23 lower. I had to use forceps to get this baby out. 

24 It was stuck, you weren't pushing, could have had 

25 horrible consequences if this child weren't born when 
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1 it was born. 

2 The court finds in finding the plaintiff 

3 presented sufficient evidence to establish a prima 

4 facie case that Dr. Schiller failed to obtain the 

5 patient's informed consent on the use of obstetrical 

6 forceps, finds that a generalized -- it requires more 

7 than simply securing the patient's signature on a 

8 generalized consent form, similar to the form present 

9 here. 

10 So a blanket we can do this without 

11 saying what the risks are, without saying how we're 

12 going to mechanically do it and so forth is no 

13 consent at all under Rizzo. 

14 Now, certainly the judge -- I mean the 

15 jury can believe that Dr. Borden independently, 

16 because he remembers it one time independently, 

17 advised her of these risks. She has testified he 

18 never said a thing about trachea, esophageal 

19 injuries, laryngeal injuries, et cetera. 

20 So it's a red light/green light as far 

21 as what risks were told to her, if they were told to 

22 her. You have Dr. Borden contradicting himself, at 

23 least in my mind. 

24 One time he said he had no independent 

25 recollection of it. One time he said he had an 
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1 independent recollection of it. One time he said 

2 whatever is in the office chart is there; there is 

3 nothing in the office chart. Whatever is in the 

4 hospital chart controls; there is nothing in the 

5 hospital chart. 

6 So that doesn't, in my mind, help him by 

7 way of what is in the consent prove that a consent 

8 w~s given. It still is an issue for the jury. 

9 And then you have Glisson versus Loxley, 

10 which is 235 Virginia 62. That case is a little bit 

11 different because there were two counts, two 

12 allegations, one sounding in tort on informed 

13 consent, one saying it was just a special contract 

14 claim. I say you can't do certain things, and that 

15 was an oral you can't do certain things. 

16 And admittedly, that one is a little 

17 factually distinguishable, because I don't have any 

18 evidence where Ms. Washburn specifically said don't 

19 do A, B, and C. But I certainly have the converse, 

20 and I think this applies by analogy. 

21 If you can have a cause of action for 

22 battery when the patient says don't do something, in 

23 a standard battery where the patient doesn't say 

24 don't go to C7-T1 but doctors admit it wasn't ever 

25 discussed, you can infer no consent is given to go 
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1 there. 

2 In Gonzales, 239 Virginia -- it's around 

3 309. I'm not sure of the exact cite. I pulled it; 

4 It's on my desk. In the Gonzales case the patient's 

5 toe was lacerated during a physical therapy session 

6 by a sharp metal object inside a whirlpool. 

7 And in that case, again, I don't think 

8 it has great application here, but it just stands 

9 again for the principle that negligence isn't the 

10 issue here. Because obviously, the doctor didn't do 

11 anything wrong, or the physical therapist, inside the 

12 whirlpool. Her toe got lacerated. 

13 It was medical malpractice whether --

14 and that was a battery. I'm sorry, it does arise out 

15 of battery. It has that much application, and it 

16 does stand for the proposition that plaintiff has 

17 been propounding. Negligence has nothing to do with 

18 battery, so that's just another instance of that. 

19 You also have Pierce versus Kaday (ph) 

20 244 Virginia 285. Again, factually distinguishable 

21 in one regard, because that sounded in a breach of 

22 confidentiality, applicable in that it was an agency 

23 situation. 

24 And it was the doctor's agents who 

25 breached that confidentiality. It wasn't the doctor 
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1 himself, but the corporation is responsible for that. 

2 And they did in that case, as it happens, for the 

3 first time in Virginia recognize a cause of action 

4 for breach of confidentiality. 

5 Now, specifically to counsel's 

6 arguments, and I think in light of having discussed 

7 these, it might go real quick. 

8 Counsel said I was arguing you somehow 

9 negligently exceeded the scope of permission. I'm 

10 not arguing that. I've never argued that, and I'm 

11 not sure why the argument is made at this time. You 

12 have permission, or you don't. It is or it isn't a 

13 battery. It has nothing to do with negligence. 

14 Counsel also argued about the consent 

15 form. I think I have addressed that. The consent 

16 form in and of itself is not decisive. And moreover, 

17 under Rizzo a general consent absent specific risks 

18 will not suffice as a matter of law. 

19 And then Mr. Allen argued, if I'm not 

20 mistaken, there was a duty to inquire on the part of 

21 Ms. Washburn when he was talking about the fraud 

22 count. Specifically, model jury instruction 39.050 

23 says there is no duty to inquire. 

24 When fraud is committed, there is no 

25 duty of the individual to inquire whatsoever about 
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1 the misrepresentation, unless they are somehow put on 

2 notice that that misrepresentation is false, and a 

3 reasonable person would have then inquired. 

4 But I had her testify, and I do recall 

5 her saying I had no reason to disbelieve him. I 

6 never thought he would lie to me. And I think it is 

7 also reasonable on a motion to strike to believe her 

8 testimony and infer that that not just subjective but 

9 objective standard is reasonable. 

10 You don't think your doctor is going to 

11 lie to you. If you believe her testimony, are you 

12 credentialed, yes, I am, and the statement was made. 

13 And therefore, I think his argument on the fraud 

14 fails there. 

15 He also talks about another reason it 

16 falls, and he says damages, because there is no 

17 and his argument was there is no evidence if a board 

18 certified physician had done it, there would have 

19 been any difference in the world. 

20 It doesn't matter if not only a board 

21 certified physician did it. It doesn't matter who 

22 did it. It doesn't matter if Dr. Klara with great 

23 mechanical skills did it and did it beautifully. If 

24 sequela followed a battery, they are recoverable. 

25 So the damages issue I think I have 
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1 addressed. Oh, and the duty. That leaves him with 

2 his argument that -- a mistake. 

3 And he, I submit to Your Honor, 

4 erroneously argues to you that there must be fraud. 

5 That's wrong. There must not be fraud. That has 

6 separate elements at law. I agree, fraud has five 

7 elements; battery does not. They are different 

8 claims. 

9 Battery to be proven does not have to 

10 have a misrep~esentation of a fact that is material 

11 or immaterial. There need be no reliance on it, 

12 nothing be done for the purposes of inducement. Four 

13 out of the five fail. Indeed --

14 THE COURT: It has to go beyond the 

15 consent. 

16 MS. COFIELD: That's it, sir. That's 

17 just it. And so his argument, I say, is ill-founded 

18 at law, because I don't have to prove fraud. 

19 THE COURT: But you do have a fraud 

20 count. 

21 MS. COFIELD: And I may not prevail on 

22 fraud, I understand that, but that's a separate issue 

23 for me. I haven't yet addressed do I get past a 

24 motion to strike on fraud, but it just doesn't have 

25 anything to do with battery. That's all. And he 
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1 said it has to fall --

2 THE COURT: Well, it has something to do 

3 with battery, because if there is fraud and the 

4 consent goes out, then we have a battery. 

5 MS. COFIELD: Yes, there is an 

6 interwoven aspect to it, certainly. But what I •m 

7 trying to say, maybe inartfully, is that you can have 

8 in fraud an intentional or an unintentional 

9 misrepresentation. 

10 So Borden could have either out and out 

11 lied about his credentials, alternative one. 

12 Alternative two, the testimony is that Brandi 

13 Mikovits made the statement that all our doctors are 

14 boarded, and that could be unintentional. And she 

15 could have been referring to our doctors 

16 THE COURT: Let's just deal with 

17 we're getting a little bit too much in the argument 

18 category. I want to hear any cogent points, and 

19 you've made a number of points that I'll consider. 

20 But the issues are what they are. And I 

21 listened to the evidence too, so I'm pretty familiar 

22 with what was said. 

23 MS. COFIELD: Just on fraud, then, my 

24 argument there is you have both the intentional and 

25 the unintentional misrepresentation. And I don't 
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1 think as a matter of law drawing the inferences most 

2 favorable you can find that he could not have made 

3 that statement as a matter of law. 

4 I guess that's where it breaks, because 

5 it's a red light/green light again. 

6 THE COURT: Okay. 

7 MR. ALLEN: May I respond, Your Honor? 

8 THE COURT: Just briefly. 

9 MR. ALLEN: First of all, Your Honor, 

10 Risk and Rizzo are out. Risk had to do with informed 

11 consent. Rizzo has to do with informed consent. 

12 That case has absolutely no application here. The 

13 language that Ms. Cofield read to you said informed 

14 consent. That's the whole issue. 

15 I would submit to the court -- and I do 

16 want to talk about Pugsley and Courtney just briefly 

17 in just a second, and Woodbury -- Pugsley and 

18 Woodbury. But here is sort of the four-step process 

19 I think the court has to go through. 

20 One, is there evidence that she gave 

21 consent, and two to what? It's absolutely clear she 

22 gave consent to something, no question about it. And 

23 the question as to what has to do with what were the 

24 circumstances, all the circumstances of the 

25 communication. 
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1 If you look at the Woodbury case, the 

2 Woodbury case is a case where the doctor said he did 

3 a partial mastectomy, and the plaintiff said I 

4 consented to a biopsy. 

5 And on the morning of trial the court 

6 granted summary judgment, because there was not going 

7 to be any expert testimony from anyone on the 

8 plaintiff's side that those two things aren't exactly 

9 the same. And the doctor had expert testimony saying 

10 they were the same. 

11 The Supreme Court said no, she gets to 

12 go to the jury without an expert. She can say I was 

13 my understanding was this and the facts and 

14 circumstances were such of our communication that my 

15 understanding of what I consented to and our 

16 agreement as to what I consented to was something 

17 different from a partial mastectomy. 

18 That's not the case here. All of the 

19 facts and circumstances presented by the plaintiff 

20 are that the consent she gave was very broad, and I 

21 come back to the clear language of paragraph three, 

22 among other things. There isn't any limitation 

23 placed on this in any discussion between Ms. Washburn 

24 and Dr. Borden. She didn't say don't go to Tl. She 

25 didn't say don't go to C5. 
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1 When she came to his office she said 

2 essentially, implicitly get rid of my pain. And 

3 that's what she came to him for; that's what she 

4 consented to. He didn't get a consent from her when 

5 he sent her down on bone scan. He didn't get a 

6 consent from her, an explicit, written-out consent 

7 for any of those therapies. 

8 But he had consent, and that was not a 

9 battery when he did that, because shy impliedly 

10 consented to all those things. And the same thing is 

11 true with that. So she did give consent, and it was 

12 given to essentially relieve my pain. 

13 Was it exceeded? The answer to whether 

14 or not it was exceeded is important only if you're 

15 willing to buy this negligent infliction of battery 

16 theory. 

17 Because if we give Ms. Cofield her due 

18 and just simply say okay, I went to T1, even if you 

19 say that, the only evidence about how it got there 

20 was it went there by negligence. Now, you can't get 

21 a battery by negligence. 

22 If you and I are in a discussion and I 

23 ask you if I can punch you in the nose and you say 

24 yes and I swing, you duck and I hit you in the eye, I 

25 am not liable for battery, even if that was my 
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1 negligence, because you consented to what I did. 

2 On the other hand, if I say can I hit 

3 you in the nose and you say yes and I punch you in 

4 the stomach, I exceeded the scope. Dr. Borden didn't 

5 punch Ms. Washburn in the stomach. At best he hit 

6 her in the eye when she ducked, and that's the best 

7 evidence they've got. So if that's the case, battery 

8 goes out. 

9 Pugsley is interesting, because Pugsley 

10 -- the Supreme Court said Ms. Pugsley clearly 

11 withdrew her consent. There was a form in that case 

12 which was very much like the for~ we have here. It 

13 didn't mention Dr. Hall's name at all. 

14 And if the Supreme Court had been 

15 limited to that document, they would have had to have 

16 come to the conclusion that she gave consent. 

17 But on the morning of surgery her 

18 evidence was that while she was laying there on the 

19 table before she went under, she said: And I said I 

20 do not want to be put to sleep until he gets here, 

21 referring to Dr. Hall, and at that moment I felt the 

22 sodium pentothal hit my vein. And I remember nothing 

23 else. 

24 And the Supreme Court said because she 

25 made that express declaration about what her consent 
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1 was, saying whoa, whoa, whoa, whoa, he ain't here, 

2 I'm not going for this, that she had withdrawn that 

3 consent, and therefore, there was a battery. 

4 We don't have that here. At best we 

5 have fraud. That's her best theory. Her best theory 

6 is that it was obtained by fraud, and as I say, even 

7 that theory doesn't fly because of all the things 

8 that we've addressed about fraud. 

9 But I would submit that yes, the court 

10 should read Pugsley and Woodbury very closely. What 

11 they demonstrate is we know the plaintiff gave 

12 consent, we know she gave consent to the relief of 

13 pain, and it was not exceeded. 

14 At best if it was exceeded, it was 

15 exceeded negligently, which is not battery, and it 

16 was never withdrawn. And for that reason they have 

17 to go. 

18 THE COURT: Okay. 

19 MS. COFIELD: Two-second response or no? 

20 Had enough? 

21 THE COURT: Go ahead. Well, yeah, I've 

22 probably had enough, but go ahead. I want everybody 

23 to feel like they've had their say. 

24 MS. COFIELD: No, I understand. 

25 THE COURT: If it's important, tell me. 
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1 MS. COFIELD: All right. I disagree. I 

2 do want you to read that, and I specifically would 

3 like Your Honor to focus on two provisions of that 

4 case. 

5 THE COURT: What is that, 239? 

6 MS. COFIELD: Pugsley is 220, 892. 

7 THE COURT: 220, 892. Okay. 

8 MS. COFIELD: Yes. The Supreme Court 

9 didn't find, as he just said --

10 THE COURT: Well, do you want me to read 

11 it, or do you want to read it to me? 

12 MS. COFIELD: You've got a point. 

13 Okay. I do want you to focus also on sub-heading 

14 four, where the court finds that it is certainly a 

15 factual issue, and there can't be a motion to strike 

16 granted unless there is no evidence to support a 

17 finding of proximate cause and no room for reasonable 

18 minds to differ that these damages or injuries 

19 received and ill effects were caused by a battery, 

20 not negligence. And it rules out negligence. 

21 THE COURT: All right. Do you want to 

22 give me the case? 

23 MS. COFIELD: Surely. 

24 THE COURT: That's fine. I'll take it 

25 that way, and I won't have to look it up. 
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1 MS. COFIELD: I'll submit all of them, 

2 sir, if you want. That's just as easy. 

3 THE COURT: I'm going to take a few 

4 minutes. Some of this I'm familiar with; some of 

5 them I'm not as familiar with. So I will take a few 

6 minutes, and when I'm ready, I'll come out on the 

7 bench and I'll rule on the motions. 

8 (Short recess.) 

9 THE COURT: All right. Ladies and 

10 gentlemen, I have reviewed some of these cases and 

11 the law stated therein, in addition to what the court 

12 had previously done in addressing these particular 

13 issues. 

14 There are three motions, essentially, to 

15 strike. There were some other small pieces as 

16 relates to damages and so forth, but I'll get to 

17 those. 

18 The first issue, the first motion was on 

19 the question of fraud. The parties agree, I think, 

20 on the elements of fraud. The alleged fraud in this 

21 case was on the question of board certification. On 

22 the issue of fraud the standard is clear and 

23 convincing evidence, clear, cogent and convincing, I 

24 guess the court has said. 

25 There are several elements involved in 
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1 it. And the first I would deal with is on the 

2 question of even assuming that there was a 

3 misrepresentation, which I will and do for the 

4 purposes of this motion, whether there was reasonable 

5 reliance on this question that came out of the, more 

6 or less-- r·don't want to use the word casual, but 

7 informal conversation. 

8 The question is asked, are you board 

9 certified. The answer presumably is yes from the 

10 plaintiff's evidence, but that is the bare statement 

11 that we're talking about. 

12 It was never raised before the fact with 

13 Dr. Borden or Dr. Klara that board certification is 

14 an essential element, different, for instance, from 

15 Pugsley in which there was a three-week back and 

16 forth of the patient making arrangements with Dr. 

17 Hall and doing a whole variety of things. And there 

18 isn't a withdrawal of consent here. 

19 So based on that bare statement, 

20 assuming it is true, the court finds that there is no 

21 clear, convincing document in evidence and no basis 

22 for the jury to speculate on that issue with regard 

23 to the question of certification. 

24 The plaintiff could not, particularly 

25 someone who is a nurse but for anybody, reasonably 
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1 rely upon that statement without there being any 

2 demonstration of anything following, if it was that 

3 important. 

4 There is no notation, thereafter signed 

5 the consent form, raised no reservations on the 

6 consent form, added no conditions, no conditions were 

7 subsequently added in any kind of way, nor was the 

8 consent withdrawn in any kind of way. 

9 There is no evidence in this case that 

10 has been presented that board certification is 

11 related in any way to competence. The plaintiff 

12 called Dr. Borden as an adverse witness, and the 

13 testimony was that it was a time-related thing, that 

14 is, a year or 15 months, I think, was the length of 

15 time in sitting for a test and the orals. 

16 But in any event, there is no evidence 

17 relating to any relationship between that time and 

18 experience level as to materiality. Both of them go 

19 together. And the upshot is there just is no clear 

20 and convincing evidence at all of any fraud on the 

21 part of Dr. Borden in the securing of the consent. 

22 Again, in Pugsley there was a clear 

23 finding of withdrawal of consent that took place in 

24 the course of that in the operating room and lots 

25 that went on otherwise with regard to that. The 
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1 court will grant the motion to strike as it relates 

2 to the issue of fraud in this case. 

3 And based upon the evidence that has 

4 been presented in this case, the court believes that 

5 the issue of fraud goes a long way in addressing and 

6 carrying the issue of the battery, and that is the 

7 scope of the consent. 

8 The evidence that has been presented in 

9 the form of the consent itself and around the reading 

10 of the consent and the extent of the consent and the 

11 language that is involved in the consent, that it 

·12 fully encompasses the ordinary operation that was 

13 performed in this case beyond the complications. 

14 But what was done by Dr. Borden and what 

15 was consented to, the court you know, I think in 

16 our system as it relates to medical responsibility 

17 and medical malpractice and the scope of consent 

18 forms and the scope. of consent to surgery and what 

19 they contain in this case, the court finds no 

20 evidence to contradict the very clear and specific 

21 language within the consent that took place in this 

22 case and what was done in the surgery. 

23 The only evidence of what was done in 

24 the surgery was that presented by Dr. Borden when 

25 called as an adverse witness by the plaintiff in this 
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1 case as to the procedure, complications aside. 

2 The counts for negligence have been 

3 withdrawn, including anything that would have 

4 implicated Dr. Klara or may have implicated Dr. Klara 

5 in terms of at least the allegations related to 

6 oversight and supervision, if there was anything 

7 there related to this particular case. 

8 So there simply is no evidence that this 

9 court finds that can support either a fraud issue to 

10 submit to the jury under the standards that have been 

11 articulated for fraud claims, nor under the evidence 

12 presented by the plaintiff in this case given the 

13 scope of the consent that was executed, indicating in 

14 the body of the consent that it was fully discussed 

15 and the scope of that. 

16 There is no basis for the jury under the 

17 evidence in this case presented to speculate on that 

18 battery issue. 

19 The court believes that itrs unfortunate 

20 that there was a complication that came out of the 

21 surgery, but the evidence presented would say that on 

22 these issues that it was within the scope of what was 

23 authorized and what was done. And accordingly, the 

24 court will grant the motion to strike as it relates 

25 to the battery. 
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1 The vicarious liability issue was one 

2 that necessarily follows the battery and the fraud. 

3 And there being no issue to go to the jury on the 

4 battery and the fraud, the motion to strike with 

5 regard to the vicarious liability of Dr. Klara is 

6 also granted. 

7 That being the case, the court has no 

8 reason to address the damage questions·that were 

9 previously raised. I note the plaintiff's objections 

10 and exceptions to the court's rulings. 

11 MS. COFIELD: And so the record is 

12 clear, it's also on the Renner versus Stafford case, 

13 245 Virginia: Motion to strike is an inappropriate 

14 vehicle to short-circuit litigation. 

15 CaterCorp versus Catering Concepts was 

16 another case in which a trial court incorrectly 

17 short-circuited litigation. Pretrial decided the 

18 dispute without permitting the party to reach a trial 

19 on the merits. 

20 I do not believe that it was appropriate 

21 for the court, with all due respect, to decide as a 

22 matter of law that a contract and -- to interpret a 

23 contract, which is the consent here, Exhibit 2, to 

24 encompass body parts, being here C7-T1, on a contract 

25 which is silent in that regard. 
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1 As a medical matter and as a factual 

2 matter, therefore, as a legal matter it did encompass 

3 all of those things when it was disputed not just by 

4 the plaintiff that C7-T1 was discussed, but admitted 

5 by the defendants that those body parts were not 

6 discussed. 

7 With those admissions, party admissions 

8 by the defendants and those allegations by the 

9 plaintiff, Your Honor has taken the context of the 

10 evidence so far adduced and said despite the parties' 

11 admissions and despite the plaintiff's allegations, I 

12 will set those aside and find as a matter of law, as 

13 a matter of construing this contract that it is 

14 sufficient to encompass a body part that otherwise 

15 would form a battery. 

16 THE COURT: All right. Well, I guess 

17 the -- what the evidence is will be the evidence and 

18 not the recitations of counsel. The court listened 

19 carefully to the evidence. 

20 The court also notes the extensive 

21 discussions that took place as to the spine and the 

22 relationship of the two vertebral bodies setting next 

23 to each other and any evidence related to touching or 

24 not touching and so forth. 

25 But in any event, the court has looked 
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1 at it in terms of the consent that was entered into 

2 in this case, which was a broad consent, that was 

3 never contested in any way in terms of the substance 

4 or content of the consent, went to the surgery and 

5 went through the surgery with regard to that consent. 

6 And given the evidence that was 

7 presented in this case, the jury would have to 

8 speculate beyond the scope of which jurors are 

9 entitled to speculate as it relates to deviation from 

10 the scope of the consent and beyond what may be 

11 contained in opening statement or other statements 

12 that are not part of the evidence in this case. 

13 But again, I've noted your exception, 

14 and when we were inside everything has been in the 

15 record. Unfortunately, we have a system that 

16 everybody is entitled to follow, and occasionally 

17 judges have been known to be wrong. 

18 MS. COFIELD: It could happen. 

19 THE COURT: That's what we have appeals 

20 for. Sometimes litigants have been found to be wrong 

21 when they follow that process. 

22 MS. COFIELD: That too happens. 

23 THE COURT: But that's why we have it 

24 and make the judgments based on our perception. In 

25 this -case the court based it on my view of the facts 
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1 presented in the plaintiff's case and the law 

2 applicable thereto, and that is the basis of the 

3 rulings in this case. 

4 MS. COFIELD: Thank you, Your Honor. 

5 THE COURT: I will speak to the jury 

6 when they come out, and counsel can be here or not be 

7 here as the case may be. I'm just going to tell them 

8 that 

9 MS. COFIELD: We will be here. 

10 THE COURT: Well, you all sit tight, 

11 then, and let's bring the jury in. I'll discharge 

12 the jury, and then everybody will have time to clean 

13 up. 

14 (The jury entered the courtroom, and the 

15 following proceedings were held:) 

16 THE COURT: All right. Ladies and 

17 gentlemen, before you went to lunch I indicated that 

18 certain issues or counts in the claim had been 

19 dismissed voluntarily on the part of the plaintiff, 

20 and the plaintiff rested at the conclusion of that. 

21 There were discussions, arguments that 

22 were made, and the court has ruled as a matter of law 

23 that on the remaining counts that the evidence is not 

24 sufficient to support those particular claims. 

25 Accordingly, there is nothing for you to consider as 
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1 jurors in this case. 

2 You have sat here patiently and 

3 attentively for four days listening to evidence which 

4 may or may not have enhanced your knowledge. But in 

5 any event, the court appreciates your patience and 

6 attention that you paid to the case. 

7 We know, again, that jury service is not 

8 voluntary. But it is also an essential part of our 

9 system, and we are grateful when citizens exercise 

10 that responsibility. 

11 But as far as this case is concerned, 

12 your responsibilities are concluded. You can hand 

13 your pads back to the bailiff as well as your badges 

14 when you go out, and you're excused from any further 

15 consideration. 

16 {At 2:30p.m. the trial was concluded.) 
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