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4
22nd, 1970.

Spa was not

or
for and

Q

What specific details of significance had not been

contracted for by Link Properties with Port City Construction
for the Spa sirJ 1n October, 1970?

most

or

A

Probabl~

it.

Q

You have it there, could you look and help me to
what it was, sir?

tell you from these drawings whic

A.

December, 1970, relating t

revised as

November 1970,

Spa, and
time frames

after the date that

These are the plans

that you asked me to
THE COURT:

good time. to take the

morning
taken.)
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Are you ready

~

So, You're saying that the pool on the roof was not

included in the original contract?
L

In the what?

Q

In the original contract with Port City Construction?

~

No, it was not.

Q

And, the roof deck wasn't included 1n the original

contract?
A.

It was not.

0.

You only had the inside pool?

A.

I believe so.
original contract with
was a pool.

A.

roof

Q

deck and

that
it, yes.

Q.

Well, you have said previously that the Spa· roof

deck was one

or

the causes of the significant aost overruns

of this project.
...,..--~·~--

-.---

:

A.

I repeat, I

Q

When you say

sai~

SUJUC:

yes •
sf

---

the

=

-
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~

That is not A''

Q

Can you give me an idea how much the cost of the

2

!~:

Spa.· root deck and Spa pool added to the cost of the construetion that was not included in the construction contract?
~

The roof deck and the pool alone?

Q

Yes, sir, the root deck and the roof pool, sir.

~

I would say between $125 and $150!000.00.

Q

Is this based upon your prior review of documentation

on the cost

or

this sir?
\

A.

Remember I am only talking about two specific items.

Q

Yes, sir, that is all.

The root deck and the pool

on the root deck as a combined unit.

A

Approximately.

Q

That waa $125 to $150,000.00?

~

In that range.
This estimate is based upon your prior review o

the checks and
A.

happened 10

something
- ---··

-----·

--------·-·-----·---

----

..

-

--

2~4

7

Mr. Rosenstein, why is it that you contend that the

cost or the roof deck and the cost of the pool is an
additional construction cost that came about because of the
inclusion of the larger Spa after the construction contract
was signed with Port City on December 23rd, 1969 when, in
fact, the construction contract, which is Exhibit 10 for the
Defendant tor identification, shows in Section 2J that the
contract includes the root deck and

pardon me, Paragraph K

or Section 2, it includes two swimming pools, one in the
ground unit and one at the sun deck elevation.
~

Where did you see that?
It started here, this Paragraph J, which I am
requires the sun deck to be built and

Paragraph

, sir,

guires the sun deck pool to be

under the

total sum

fixed of
~

It has a very

"Modified area over

th Club to accommodate

sun deck, work
concrete

including

s, structural steel, joists,

on

~

forth, and a waterrroof membrane,

any decorative work, screens and
- - - - - - - - - · - - - · - - · - - -----·-
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Q

So, you are incorrect in your prior statement
pool was not included in the construction co

~

don't think that is totally correct.

December 16, 1969, which

A.

a week, we

this by
to the

assignment of lease

leads me to believe

that at the time of the s

contract we must have

known that we were going int
quite possible that I got

to agree to add that

into the scope of

think that he could

ha"''e

had the

full

have

he had

by.

Mr.

I object to him telling w t Mr. Muller
on this.

THE COURT:

I sustain your objection.

THE WITNESS:

There are no plans attached.

BY MR. WALSH:
~

Is there any doubt 1n your mind as the developer

under this contract with Port City that it provides for a

pool on the roof deck, sir?
-------

---~

- - - ---- -----------
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0

~

Now, it says so.

Q

Now, returning to Defendant's Exhibit No. 15

where we had discussion earlier this morning about the costs
shown on your certification

or

Item 44,

~r11 7th._~971.

Spa pools, that includes the root deck pool, doesn't it, sir?
~

Obviously it does, if it is in the contract.

Q

And, Item 42 on the April 7th, 1971,
deck and link fence for $20,500.00 is

or

in

the contract.

sir, may I see that again, please?

A.

item here which
was the amount

submit that

link fence,_$20,500

computation with Port

that
City 1n the beginning but di

representing what the root

t was when it was

aompleted.
Didn't
City, sir, tor a.

contract with Port
sum of $1,550,000.00

build what is

in that
A.

but that contract includes

and

Exhi~

that is not attached to 1t as an Exhibit is

luded and the contract is very clear dn that.

It you

267
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Q

Let me show you Exhibit 20, for the Defendant for

identification which is a breakdown.from Port City on the
cost to construct the Spa according to the contract documents
showing $194,000 and some odd dollars.
~

Just a minute, this says Addendum

tie this-in.

No.~

I want to

This is Addendum No. l I am looking at.

(The document referred to was
marked Defendant's Exhibit

No. 20 for identification.)
BY MR. WALSH:

Q

It starts here, sir.

A.

Yes.

Q

What was the total cost, sir?

~

$194,693.00.
And, that included the Spa roof deck and the S

pool,
It says,

This says

we submit herewith

for the original

A.

contract

Q

All right, sir.

The original rooftop area of

110 by 220 never changed in size, did it, sir, from the

information in the 12/23/69 contract to completion?
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~

I don't believe it changed in size.

~

And, the two pools, one inside and one on the roof

were included in the contract and actually constructed,
weren't they?
~

Both of them are included.

Q

Now, what is not included in that figure of
and some odd dollars from Port
the main floor of the
roximately 16,000,
it says in here 1

No. 1 under the c
or Spa are replaced

expanded

area, these clauses
any

debits and credits or

revisions. There are

other exceptions in

here under Addendum No. 1,

subsequent

revisions or drawings and

clearly

noted with the date

or

change and as

specified
less than

so on.

receive not
additional copies

s required and

words, this plan contemplated c

and

done by a method or debits
were numerous changes from the time this

not designed and completed yet.

Z69

18
--

---·--

~-

- - - -------

-----~----··

---·

or

~

But the cost

A.

Is included in here.

Q

Is included in the contract you are pointing to?

A.

Yes, it is.

Q

That was for the 11,970 square feet that was

$194,693.00

originally contemplated for the Spa, sir, correct?
A.

Apparently.
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~

And there were two reasons, if you will, that you
One being the oral representations of

gave.

r~r.

Boqqs,

Mr. Saunders, and Mr. Maupiri7- is that correct, sir?
A.

Yes, sir.

~

And the other

reaso~s

for your reliance on the

100 percent financinq of Section Two had to do with your
prior dealings with Jefferson Standard on Section One
financing: is that correct?
A.

Correct.

0.

And do I understand . it correctly, when you' re

talkinq about your understanding of the financinq arrangements on Section One that we're actually talking about your
understandinq as an officer, director, and a principal on
behalf of the parties in this case?

sir.

A.

~es,

~

Can you briefly explain for me, sir, what you meant

by your reliance on Jefferson Standard's financing of

Section One

a~ being_imp~~ant

in your reliance on· the

Section Two, sir?
A.

Yes, sir.

In the

f~nancing

on Section One, we

had a straight mortgage as I recall for $2,200,000.00.

This

was the basis of our mortgage commitment and the basis upon
which we proceeded.

Subsequent to the loan, subsequent to

-· 271
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e commitment being made or prior to settlement, we had
changes in the design and the plans on Section
office buildinq

~~at

had not been

I had discussions on this matte
the Berens

Berens Company suqqested

until I come

show that not only did

office space, but

I

wait

and it would

office

be an achievement

loan.

Company,

the office building to

an outfit called ORS.
the matter further wi

they aqreed

Jefferson

at that time to

-

us --

into a sale lea

back ..~ fee, which amo

$650,000.00.

it was in evidence

by enterinq

had

construction from what

Pardon me, sir.

~

I

I was satisfied in

~idn't

~ mi~d

catch that, was in

that where we

increase~

the initial construction and achieved rental income
commensurate with it, that Jefferson Standard went alonq and
__ ..:....

----- -----
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increased the amount of the loan.
of sale lease back.

And they used a technique

We didn't care particularly, of course,

we would have preferred to increase the mortgage, but, of
course, the sale lease back was more expensive, and we felt
that we would be satisfied to qo alon9 with that.

0

All riqht, sir.

It~s

correct, sir, isn't it,

that the original commitment on Section One was dated May
2nd, 1967, and that was in the amount of $2,200,000.00?
~

I believe that is correct.

0.

And on May llth,

19~7,

the May 2nd,

replaced with the commitment
1967,

some various provisions in it?
I

A.

don't

remember the
0.

not be as important

At

as just gettinq the chrono

sir.

From May 11th,
commitment on Section

of the second
that term for

0

identification purp

continued
'68 was when you

office

~uilding

discussions
that

about to be completed?
I had some conversations with Berens that was
-

-~·

... - - - - -
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some correspondence with them.
my

And
that

on the exact date, I would

correspondence,
I am only tryinq

I

to place it in a
been a

~ittle

later

e discussing, but it's in that time frame.
Q.

All right, sir.

~;o~,

Section One was being built

by Plaza Fifty, Incorporated, and the May llth, 1967
commitment was actually to Plaza Pifty, Incorporated, wasn't
it?

A

I believe it was.

on the
A.

Yes,
Were there

other than the Kroeger
A.

No, sir.
by Kroeqer,

There

aware of

you were
had

some

they?

No, sir •
• _:·..

_.- - - - · - · - - - - - ....f'.; _____ -~-- - - - - - - - - - - -
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URS

y recollection is ~~at prior to ~~e tim

that

came into

space to a number
number of smaller

buildinq.

then we obtained

pursuaded them

to come

buildinq.

And

I

than the time we

the

I think the buildinq was substantially
they wanted immediate occupancy.
~

In any event, URS

w~s

committed to occupy the

building before you went to closinq on the permanent loan
and payoff the construction loan, correct, sir?
L

I believe that is co.rrect.

~

And the closinq on the permanent loan and payoff

of the construction loan was accordinq to
have, February
~

24~~,

1969, sir.

That is, I don't

~~e

information I

Does that seem about riqht?

be~ieve

that is the correct date.

I think that on February 24th, that is the date that we
siqned the option aqreement, and I believe that the

settlement on that was -- the option agreement on Section
Two, I believe that the settlement occurred within days of
that.

I think it was somewhere around February 28th, but it
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was in that time frame.
~

The exact date may not be siqnificant.

I am tryinq

to establish --

A

That time frame is

~orrect.

~

Now, the permanent

~oan

closing

in~

latter part

of February, 1969, was actually closed
~

Sorry, that was in t.he early part of '69, wasn't

it, the permanent loan closinq?
~

No, I said the latte.r part of February, 1969.

A

Sorry, I thouqht

~

I may have, but I dQ mean that the permanent loan

yo~

said the latter part of

1

69.

commitment closed in the latter part of February, 1969?

A

That is correct.

~

And that loan closed to Boulevard Associates and

not to Plaza Fifty, Inc. as the May 11th, 1967 commitment
provided?

A

That is correct.

~

And there was a Nove.mber 14th, 1968 loan commit-

ment which was executed by Boulevard and the Jefferson
Standard Company, providing for the sale lease back and
providinq that the borrower would be Boulevard Associates,
isn't that correct, sir?
~

I believe that is correct.
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~

And isn't it correct, sir, that in late July,

on or about July 25th, 1968, you did communicate with
Jefferson Standard on behalf of Boulevard Associates reqardinq the Section One financinq of the construction?.
~

It sounds like we

~

Let me show you

~

have.

Def~ndant's

I believe we did.
Exhibit Thirty-Eiqht

for identification, sir, being Red Stone Development
pardon me, being a letter of July 25th, 1968, siqned by you
as agent for Boulevard Associates, addressed to Jefferson
Standard reqardinq Loehmann's Plaza.

Just tell me if that

is your letter, sir.
A.

Yes, sir.

~

In the letter,

Exhi~it

Thirty-Eiqht, you asked for

a modification of the then existing loan commitment dated
May llth, 1967 to structure one in ter.ms of a sale lease
back, which would call for Jefferson Standard's purchasinq
what I will call the fee, the land, and renting or leasinq
that back and havinq a leasehold mortqaqe on the improvement.
Would that be substantially correct?
A

That is substantially correct.

~

And provided for --_strike that.
Enclosed with the

J~ly

25th, 1968 letter was a

statement of the various costs that had been involved.
--··--------··------·---

~-·

~

---

·~

--.
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A

It was a projected estimate subject to audit,

that is what the letter said.
~

That was the basis

~or

you askinq for a revision

of the May llth, 1967 loan commitment, because it would, in
effect, bring about additional financinq for the developer,
Boulevard Associates?
A

The answer to, that is yes.

clear on that.

I

I have to be a little

have to explain to you that when these

letters were written, they were not just initiated as an
idea that came off the top of my head.

And I wrote off a

letter to Jefferson Standard makinq this request, this came
about after prior discussions and prior consultation that

we had a meetinq of the minds, then the letter was written,
which, in effect, confirmed what we had said.
~

In fact, you did reference some of the discussions

you had with Mr. Boggs, and that was the basis of your

request contained in that letter?
A

That is correct.

~

But isn't it correct, sir, you did have the May

llth, 1967 commitment with Jefferson Standard and unless
Jefferson Standard chose to modify that commitment, that
would have controlled the closinq of the permanent financing
on Section One?
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A

In .Section One,

~

And because it was

~e.answer
~elt

is absolutely correct.

by Boulevard Associates

that you could obtain additional funds by modifyinq the

May llth, 1967 commitment into a sale lease back arrangement,
at least outlined in your July 25, 1968 letter, that was the
basis of your discussing that proposal with Jefferson
Standard; is that correct?
~

Are you talkinq

~

Section One is all

A.

Yes.

~

And Jefferson

in the case in Section One?--

abo~t
~

am talkinq about.

Stand~rd

was apparently receptive

to that idea and there was the November 14th, 1968
commitment, which was executed and which did away with the
then existing May 11th, 1967 commitment, makinq the November

14th, '68 commitment the operative obliqatiQn of the parties,
correct?
A.

Yes, sir.

~

And that NOvember ltth, '68 commitment provided in

qeneral terms, and I am not trying to qet all of the
specifics here, for a sale lease back and Jefferson Standard
purchased the fee of the land for $650,000.00?
A

That is correct.
And leased that land after the closinq for, I

------···--·

------·-----~----.-

··----- ····- ---

-----·- ..
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think, something like $61,000.00 a year?
~

Based on nine-and-a-half percent, $61,250.00,

I believe.
~

And there was a leasehold mortqage on the improve-

ments?
A.

Yes, sir.

~

And in November, 1968, when that commitment reqard-

inq the sale lease back concept was executed, you were quite
well alonq in the construction of Section One, weren't you?
A.

Correct.

~

And it was fairly close to substantial completion

and some of the tenants had occupied, hadn't they?
A

Some tenants were in position. ·

~

And at that time you had a fairly good handle on

the actual costsbr what was already construction and the
cost for the completion of the remaininq portion, didn't you?
~

We had a fiarly good handle on it, yes.

~

Well, the actual

co~t

incurred up to November 14th,

1968, as well as the projected cost for the completion of
.Section One, were discussed in detail between Boulevard
Associates and Jefferson Standard so that there would be
some basis for the execution of the November 14th, 1968
commitment, correct?
-----··

------------~-

-------------- --------- -
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A

I believe that these numbers that were submitted

in July were verified to be substantially correct.
~

Yes, sir, and so the answer to my question?

~

The answer to your question is yes.

~

Now, the amount of the first commitment· dated

May 2nd, 1967, and the second commitment dated May 11th,
1967, and the third and final commitment dated February 14th,
1968, always remained the same, $2,200,000.00, isn't that

correct?
A.

Yes, sir.

~

Let me show you Defendant's Exhibit Thirty-Seven,

being the Red Stone Development Corporation letter of
September 13th, 1968, to the Berens Company, and ask you if
that is correct?
THE COURT:

What is .the exhibit number?

MR. WALSH:

Thirty-Seven.

THE COURT:

Thirty-Seven.

(The document, letter dated

9/13/68, was marked as
Defendant's Exhibit No. 37 for
identification.)
THE WITNESS:

......

Yes,

sir.

.

281

16
BY MR. liALSH:
~

And

~~at

has reference to certain specific terms

that were qoing to be embodied in the documentation that was
prepared, and as I recall it, these were basically provided
for?
~

To the best of my knowledge, they were, yes.

~

And one of the items contained in paragraph three

of Exhibit Thirty-Seven provided for the Boulevard Associates
to be the party rather than Plaza Fifty, Inc.?

A.

Yes, sir.

~

And there was a chanqe in the take-down date from

May, '69 to October 15th, '68?
~

remembered what it said, I can't quite understand,

I

we didn • t actually settle until February.

It says that in

the letterJ
qoinq to suqqest October 15th, '69.

~

I

~

It may be, because I think that is rather stranqe,

am

I saw that \letter before.
0.

I',t

would seem to make more sense , wouldn' t it,

I

sir?
A

I don't know how that qot involved.

~

Paragraph number two in the letter says that well,

it says as a consideration for the acceleration of the take
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down the rate is going to be chanqed so it would seem?
~

That is why it's confusing, it seems I am going to

settle earlier, but in effect, we're supposed to settle in
May, '69, and we did settle earlier.
~

It may be consistent.

A.

It may be.

~

Now, there was no termination of the qeneral

contractor in Section One, was there?
sir.

A.

~To,

~

Port City did the construction on Section One?

A.

·Yes, as I mentioned .to you yesterday, Port City

worked for me for about ten years prior to that time.
~

And there was no substantial change in tenant

space in Section One, was there, sir, except for
~

Except for the office buildinq.

~

Let me finish.

A.

Yes.

~

And the office buildinq was constructed initially

Except for the office building.

by the developer, whether it would be Plaza Pifty, Inc. or
Boulevard Associates, on their own without havinq been
included in the construction financing or havinq been
:included in the permanent finaneinq as of the time that it
was beinq constructed?
- --- --·---------------·----------. -------
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~

That is correct.

~

And I imagine that you obtained financing or

funds, if you will, for the construction of that office
buildinq in Section One as the other contemplated improvements in Section One were beinq constructed?
A

I am not quite sure, because the construction

loan was not quite that larqe, and I think at the time we
came in with some of our short-term financing.
~

You were able to either utilize some of the

construction funding for temporary work on the construction
of the office building or supply some of your own
when I say your own, the entities
A.

Right.

~

But when it came

to~ards

funding~

and

tnat were developinq.

the time of completion,

you were looking for additional funds to be able to make

payments on all of the commitments for construction, isn't
that correct?
A

That is correct.

~

And it was envisioned that the sale lease back

concept employed in Section One would provide that additional
funding, and you wouldn't have to qo out and qet additional
funding from partners or other sources?
A

That is not quite correct.
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~

All right, sir.

~

We qot two sequences mixed up there.

~1hen

we

were building -~

Briefly explain it to me, sir.

A.

lfhen we were building it,

\-te

felt that we would

be able to discuss the increase in the mortgage with
Jefferson Standard when we were completed and had the thinq
rented and showed additional income.
0.

Pardon me.

~

We did not have the .idea of the sale lease back.

The sale lease back idea to increase the mortgage was not
our idea.

That was somethinq that was suggested by Mr.

Boggs.
~

Now, I am not at

contest it with you, sir.

~~is

point raisinq that to

I am just suggesting that you

did need additional funding and you went to Jefferson
Standard to get additional funding and suqqested that it be
done on the conventional mortgage loan arrangement, didn't
you?
A.

Yas, sir.

0.

And Jefferson Standard tlu:cug;h.whatever person you

spoke to indicated that that was somethinq that they didn't
think could be accomplished?
---

·--------·-------··--·-

-···
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A.

Yes.

~

But Jefferson Standard did suggest that if that

was your request and requirement, that is to try to get
additional funding over what was in the existing commitment,
perhaps a sale lease back arrangement would provide additional
fundinq for you?
~

That is correct.

0-

Now, do I understand that you had -- strike that.
Do

I understand from one of your very recent

statements that although

the pendinq commitment of May 11th,

1967 provided for $2,200,000.00 in permanent financing, you
had hoped to be able to somewhere before closinq on that
commitment to get additional financing from Jefferson
Standard?
~

Yes, we did.

a

I

sut, we had alternatives.

understand, sir.

And was

~~at

something that

when I say was that something, was the hope to obtain
additional financing over the then existing $2,200,000.00
commitment something that the developers had in the back of
their mind or had that been disc11ssed with Jefferson Standard
prior to the period of June or July, 1968?
~

No, it was not.

As a matter of fact, it was

discussed with the Berens Company.
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~

So as of the period of time I am dealinq with,

approximate times, sir, June and July, 1968, when at least
that July 25, '68 letter was sent, ·Jefferson Standard had
not been apprised of the developer's claim to try to qet
additional fundinq from Jefferson Standard?
A

Prior to that time?

0.

Yes.

~

Prior to that time, I don't believe they did.

~

The closing on the permanent financing was in the

latter part of February, 1969, the date I have on the
statement, sir, is February 24th, '69?

A.

It may be.

~

I am only suqgestinq that we use that as a

bench mark, if you will.
~

That is all riqht.

~

Now, had there been oral representations made by

Jefferson Standard representatives prior to the discussion
in June or July, 1963, regarding the sale lease back
concept that Jefferson Standard would supply 100 percent
financinq?
A.

No, sir.

~

The arranqement that was struck between Boulevard

and Jefferson Standard regarding the sale lease back was a
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way in which Boulevard could qet additional financing from
Jefferson Standard that they couldn 1 t get on a conventional
pardon me -- on a straight mortgage loan?
~

A straight first mortqaqe loan.

~

A straight first mortqaqe loan?

A.

Yes.

~

And that would provide the funds then believed

to be necessary to pay for the construction of Section One
if the material listed
~

As I understand, I pointed out before we had

options.
~

All right, sir.

~

We could have gotten the second mortqaqe if

Jefferson Standard said no, we will not come up with that
money.
~

I understand that, sir.

get to that.

I am qoinq to try to

But that arranqement as embodied in the

November 14th, 1968 commitment on the sale lease back
arrangement was satisfactory to Boulevard Associates, wasn't
it?
A.

Yes, sir.

~

And that business arrangement was consummated and

closed?
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I

see that a copy of it was sent to me, so I can't say I

didn't see the letter or discuss it

0.

wit~

Mr. Pischke.

l'1ould it contain the information that was

consistent with your discussions with Mr. Pischke at the
time?
A

It must be, because shortly, subsequent to this

an option agreement was entered into with Jefferson
Standard to purchase the land.
Q.

I have --

~

I would like to make one further comment about

this letter.

Any resemblance between this letter and

actually what happened has no bearinq.

This is not what

· was consummated or anythinq near consummated.

It was a

letter written by Mr. Pischke.
~

Not in the -- its literal sense, the final

aqreement was an accident?
A.

No.

~

You just mean there were various neqotiations and

variances from that letter, sir?
~

I would say that is substantially correct.

~

The information I have, sir, that on or about

February 22nd, 1969, Boulevard Associates acountants had
determined that the total cost of Section One had been
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$2,876,792.00.

My question would be would that comport

with your understanding of the then existing facts?

would like to look at it, if I might.

A.

I

Q.

Is that statement of mine correct?

A.

Substan~lly correc~.

0.

In the certification that was transmitted by

Pincus and Pincus under the February

23rd, 1969 letter,

-

where they made the statement that the $2,876,792.62 was the
total cost was what you were taDcing about earlier as the
cost having been calculated and known at or about the time
of the closinq?
A

Correct, I would say so.

~

And if you will accept for the purposes of my

representations earlier that the closinq was February 24th,
1969, it would seem at least Boulevard

an~

probably

Jefferson Standard knew, if you told them what the costs
were.
~

I would say that is correct.

0.

Is it also correct, .sir, that takinq into account

the figures that the accountant came up with, there was

actually a balance of cash that came out of the settlement,
a small one, but a balance?
~

No, sir, because there were certain costs that that
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~

I believe I received a letter from Mr. Maupin

around April 15th, which said something to the effect about
it being turned over, that the information was being turned
over to a
~

Mr·~:

:.Lowry (phonetic) to review.

Prior to the closinq on May 28th, 1971, were you

advised by Mr. Maupin

tha~_.the._.reques.t

.you had made in .the:.

April 7th, 1.971 letter to increase the financing to
$2,350,0~0.00

was not qoinq to be approved?

A.

Yes.

~

Can you tell me how much in advance of the May

28th, 1971 closinq it' was that you knew Jefferson Standard
would not grant the request to increase the mortqaqe loan to
$2,350,000.00?
A.

It had to be sometime between April 15th and May

28th.

And you knew when you went to the closing on May
28th, 1971, that the total amount of financinq pursuant to

the commitment of Jefferson Standard was qoinq to be
$~,025,000.00

in addition to the $500,000.00 for the purchase

of the land, correct?
A.

Yes.

~

Did you attend the alosinq, sir, on May 28th, 1971?

L

I did.
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0.

And can you tell me who else on behalf of the

borrower, Link Properties, was present?
~

I believe that Mr. Pischke was present, Mr.

Aronoff was present, and I was present.

I don't remember

that there was anybody else on our behalf.
~

Was Mr. Aronoff servinq in the capacity as counsel

for Link Properties at the time, sir, at that closing?
~

I think that we also had somebody from the Arent,

Pox law office.
~

Was that Mr. Stephen Tucker, sir?

A.

Yes.

G

And Mr. Stephen Tucker had been the counsel you

had throuqhout the closinq on the Section One sale lease
back, isn't that correct, sir?
A

That is correct.

~

Now, had you discussed with Mr. Aronoff the house

counsel for Red Stone, or Mr. Tucker, the denial_by
J~ferson

Standard of your request in the April 7th, 1971

letter for an increase in the loan to $2,350,000.00?
MR. TROTTER:

I don't know what the purpose of

this is, it's certainly qoinq into the attorney-client
privileqe, and I would object.
TBE COURT:

Mr. Walsh?
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~

I cannot make a general statement to that effect.

Q.

Did you, prior to closin_q ..9f___ the--permanent__ )._q~ on

May 28th, 1971, ever express to Mr. Maupin in writinq or

orally that Link Properties was belnq·forced-to-qo-to the
loan closing on

~~Y

28th, 1970?

A

I most assuredly did.

~

Do you have a recollection of any particular

conversation, either in person or on the telephone that you
had with Mr. Maupin where you told him Link was beinq forced
to 90 to the closinq on May 28th, 1970?
~

Not one but many from the time of this April 7th

letter until the time we went to settlement, I was screaminq
my blco.dy
~

he~Q~f.

On the specific subject of beinq forced to go to

closinq on May
~

2~th,

1971, on the permanent loan commitment?

Not on the subject of being forced to qo to the

closinq, but on the subject of them reneging on what we were
supposed to be closinq on._.There was no question about
closinq, there was a question of about how mucn-we were
qoinq to

on.

That is what the conversations were about.

Excuse me, sir.

~

inq.

clo~~

Perhaps there is a misunderstand-

My question was -A

I understood your question, sir.
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~

In response to the question about whether or not

you had any oral or written comcunications with Mr. Maupin
about your position that you were being forced to go to the
closinq on the permanent loan commitment, you answered yes,
correct?
~

Yes, I certainly did.

~

I want to know, sir, when were the times that you

had the specific conversations about the subject matter of
being forced to go to the closinq of the permanent loan
commitment, sir?
A

Your question cannot be answered in ter.ms of when

we had a conversation about beinq forced to qo to the closinq
because there was no question at any time about goinq to
the closinq.

The question was qoinq to the closinq with

what amount.
~

Let me ask another question, sir.
Did you communicate between April 7th, 1971 and

May 28th, 1971, orally or in writinq with Mr. Maupin Link's
position that it was beinq forced to go to the closinq for
the permanent loan without the permanent loan commitment
amount beinq in an amount you were satisfied with?
~

The answer to that is yes.

~

And can you tell me what written communications, if
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any, you know that exist that would indicate that, sir?
~

There were no written communications.

Mr. Maupin

and I had many, many mora conversations caa.R ua kai on
the phone than we had in writing.
~

Then you contend that there were numerous oral

conversations on the telephone with Mr. Maupin where you
expressed the belief that Link was being forced to

c;~o

to

the permanent loan closinq without the amount of financing
which you believed you were entitled to?
MR. TROTTER:

Excuse me, I believe I see one of

my witnesses.
THE COURT :

Go ahead.

I think he would have to wait in

MR. TROTTER:

the witness room.
THE COURT:

The bailiff will meet him outside.

THE WITNESS:

The answer to your question is yes,

there were numerous conversations of
April 15th and May

~~t

nature between

23~~.

BY MR. tiALSH:
~
~"ount

And did you specifically tell Mr. Maupin the
of money that you believed should be advanced by

Jefferson Standard under the permanent loan commitment, sir?
~

I not only told him that --
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~

You did tell him that?

~

The answer is yes.

~

tihat amount did you tell him, sir?

~

At that ti."'le, we were talkinq in terms of increasinq

it by approximately one-half million dollars.

words, from

$~25,000.00

to $3,525,000.00.

In other

I am sorry,

the $3,025,000.00, not $3,525,000.00, $500,000.00 in

addition to the $2,525,000.00.
~

And actually you were only talking about an

increase of $500,000.00 to the mortgage or the leasehold
mortgage amount, weren't you?
~

We were talking about the increase of $500,000.00

to the total amount, the_ paekaqe__~~---.had ... of--$-2.,-S-2-S..,_Q~ 00.
~

Did you designate that one-half million dollars

should be added to the leasehold mortgage, or whether it
should be added to the purchase price of the land under
Section '1'\ro?
~

I

couldn't get them to budge, so it didn't make

any difference which way we handed it to them.

To add to

it, I -~

The question is --

~

I told them at the time I didn't care which way we

had it, whether he increased the leasehold mortgage or the
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ground loan.
~

You just wanted another half-million dollars?

A

That is correct.

Q.

And l..Jr. Maupin advised you that he would take your

request to the appropriate committees of Jefferson Standard

and advise you of their decision, didn't he?
A.

He did.

~

And didn't he advise you that your request was

taken to the appropriate committee of Jefferson Standard
that had the authority to make that decision, and they denied
that request?
~

That is exactly correct.

This didn't happen

then, it happened many times before and many times after.
MR. WALSH:

Would you strike Mr. Rosenstein's

THE COURT:

Sustained.

response?

BY MR. WALSH:
~

Do I understand, sir, that you had the restaurant

meetinq with Mr. Boggs and Mr. Saunders and Mr. Carter in
January or February, 1969?
~

It had to be in that time frame.

~

And you then met with Mr. Darter to discuss the

subject matter of that meetinq that you had at the
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restaurant?
A.

Yes, I did.

~

And it was just you and Mr. Darter who discussed

that, who met to discuss the meeting at the restaurant?
~

Whether it was just he, me, and Mr. Darter, I

think initially we discussed it with him on the telephone,

yes.
~

My question is,

aft~r

the luncheon meetinq at

the restaurant in Palls Church. with you, Mr. Darter and
Mr. Maupin, excuse me, Mr. Saunders and Mr. Boqqs, you had
a conversation with Mr. Darter on the phone and then
followed that up with a meetinq with Mr. Darter in his office?
A.

Yes.

~

In which you and only Mr. Darter discussed the

matter?

A

No, I believe I discussed it on the phone with

Mr. Darter.

0.

Yes, sir.

&

I believe when I met with Mr. Darter in his

· office, I believe Mr. Bogqs and Saunders were present.

0

Is that the first time after the restaurant

meeting that you and Mr. Darter met together about the
subject of the restaurant meeting?
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A

That is the way I recall it.

~

But there was a telephone conversation between

the restaurant meeting and the actual meetinq in his office?
A

Yes, I believe the telephone conversation

initiated the meetinq.
0.

And you do contend that Mr. Boqqs and Mr. Saunders

were yresent at that meetinq?
~

That is correct.

~

Mr. Bernstein, you previously said that the

meetinq you had with Mr. Darter after the Falls Church
luncheon meetinq was in Mr. Darter's office, and you and
· only Mr. Darter were present.

Now, do you recall that

previous statement, sir?
What paqe?

MR. 'l'RO'l"l'ER:

MR. WALSH:

46, line 15.

THE WITNESS:

Paqe 46?

BY MR. WALSH:
~

Line 15, 16, 17, and 18 •

.L

I know I had a conversation with Mr. Darter.

~

Pardon me, sir.

A

My

recollection today, my best recollection is

that I had it on the phone, not at his office, I may have
said in the deposition in his off.ice, I think r

am

in error.
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.!\.

There were s;:,t.1e changes made as I recall it in

Scans, I don't remember the exact significance of it, but
there were some changes made in
reimbursed us for.

~~ere,

that the tenant

There were some chanqes made to the

Pastry Maid, as I recall, and we got reimbursed.

I happened

to see the number this morning, we got reimbursed
$20,000.00 for that particular work.

There were many changes

made in the case of Dart Drug, and we got reimbursed
zilch, next to zero.
~

Is that because they were better at holding you

off on payment than you ware better on collecting, sir?
A.

l:lo.

~

Or is that because you didn't --

A

It was the matter of clout that you had with an

individual, but it was not a general rule, and it depends
on the tenant and type of changes and so on.
~

Sir, after the closing on the permanent loan on

Section Two, 3nd after

~~e

various modifications of the

Section One loan, for example, in Section One and in July,
1972, you were discussinq with Jefferson Standard the
addition of space to the bank and specifically askinq that
the percentage rent provision be considered and you would
get compensation on the gross rent for the work that you
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would do to add space, correct?
~

I recall some conversations along +hose lines.

~

There was some correspondence?

~

Yes, there was.
l.fR.

~7ALSH:

Let me ask to have marked as the

next exhibit, sir, and the one thereafter.
(The documents heretofore
referred to were marked as
Defendant's Exhibit Nos. 44
and 45 respectively for
identification.)
BY HR. WALSH:
~

If you would kindly look at Defendant's Exhibit

Forty-Two for identification, Red Stone Development
Corporation's letter of July 3rd, 1972 to Mr. Jim Carlaw
(phonetic) of Jefferson Standard.
~

Yes, that was not signed by me but signed in my

behalf, and I remember it.
MR. TROTTER:

I didn't hear Mr. Rosenstein's

THE WITNESS:

I beg your pardon?

~tiR.

I did.11 't hear your answer.

answer.

TROTTER:

THE WITNESS:

I said it was not signed by me but
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TTIE COURT:
BY !1R.
~

All right, sir.

~~7ALSE

:

Sir, let me show you Defendant's

E~hibit

Forty-

Three for identification, beinq Red Stone Development
Corporation's letter of October 19, 1972 to Jefferson
Standard, Guaranty Bank building, and ask you to read it
and tell us if it is an accurate and correct copy?
A.

Yes, sir.
1!.~. WALSH :

Your

Honor , I would like to address a

couple of questions at least develop

~~e

points so that the

Court might be in a position to rule on it.

And if the

Court rules against me, the Court, of course, will exclude
that.

Would that be acceptable to counsel, rather than do it

in a vacuu."!l?
MR. TROTTER:
Court naturally.

~ut

Well, I don't know, it's up to the
I think that if we're going to brinq

in all these subsequent communications regarding adjustments
to the mortgage and to the percentage rent or percentage

base, I think all of it ought to come in and not selected
parts.
THE COURT:

All right, sir.

Go ahead and ask your

questions, and I will rule on it as to whether it is or not.

- _....

--

----·--·------------------~-----------
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BY
Q

~IJR.

tiALSH:

Mr. Rosenstein, the subject matter of Forty-Two

and Forty-Three is generally the discussions that you were
havinq with Jefferson Standard about an addition to

~~e

existing Guaranty Bank buildinq at Loehmann's Plaza, Section
One?

A.

Yes, sir.

~

And it was planned to add a floor or two above

the bank and to lease that space?
~

That is correct.

~

And you wanted to discuss with Jefferson Standard

the amount of income that was qoinq to be yielded from the
rental of the new space?
A.

Yes, sir.

~

And you were asking to -- strike that.
You were requesting that Jefferson Standard adjust

the participation or the triqqer point or the trigqer level?
A.

Yes.

~

Of the percentage rent fiqure?

A.

Correct.

n

To take into account the income that would come

from the new space over the bank that you would construct
with funds not supplied by Jefferson Standard?
----~-··--------·---------------

---

..

----.-
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~

That is substantially correct.

~

You were taking the position that

~~e

percentage

rent triqqer level should be increased because Jefferson
Standard would not be _supplying the funds for the construction of that incomE-producing property?
~

Very similar to what this whole thing is about,

the answer is yes.
THE COURT:

You want to voir dire him?

MR. TROTTER:
~m.

WALSH:

No, sir, I don•t think so.
I would like to just address

Mr. Trotter's objection, Your Honor, because I believe that

there is a distinction, I am

~~11

aware of the Court's

ruling and would not do something durinq my examination
that I thought was inconsistent with the position I took
or would indicate a waiver of any objections I may.

What I

had objected to continuously durinq the examination of
Mr. Rosenstein on direct was the various letters, which I

submitted were clearly efforts or offers of compromise in
settlement of the issues raised by the Complainants in this

case.
What I am presenting this particular document for,
these two documents -THE COURT:

Forty-Two and Forty-Three?
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~

Yes, it bears out exactly what I said, I hope

you're making good progress with the approval of. the increased
loan mortgage

~~ount.

This is April

J~th,

1971, before

the May 31 closing and after my April 7th letter that the
conversation was still in progress at the time.
Q.

Thank :1ou, sir.

I show you Defenda4t's

EX-~ibit

Forty-Five, the

Pinkus and Pinkus letter with the enclosed financial
statement of May 3rd, 1971, addressed to Jefferson Standard,
a c·opy of 111hich went to you and which is what you raferenced

in Exhibit Forty-Four, the April 30th, 1971 letter?
MR. TROTTER:

Excu9e me, I do object to

interrogating the witness on this, it's strictly a hearsay
question.
be

Mr. Pinkus isn't here, and I think that it would

misleadi~q

to offer a document which Mr. Rosenstein didn't

have anything to do in compiling it.

And without the

opportunity to examine the person who did.

I think it's

pure hearsay.
THE COURT:

Mr. Walsh, I would sustain the hearsay

till you lay some foundation.

If you can tell me what the

exception is, I will be happy to hear it.
MR. WALSH:

Let me tell you what I am .doing,

perhaps you might change your mind about sustaininq the

95

executed -- let me withdraw that question.
At the

t~e

the lease was executed by Spa Inter-

national before it was assigned, were you interested in

Spa International?

A

Yes, sir.

Q

Coulc!_you

~ell

us whether or not you disclosed

that interest to your partners?
I most certainly did.

A

MR. WALSH:
MR. TRO'rrER:

I object·.

That is not relevant.

He brought it up on cross.

THE COURT:

Overrule the objection.

MR. WALSH:

Brought up whether he disclosed it to

Jefferson Standard, as I recall, sir.
THE COURT:

All right.

BY MR. TROTl'ERs

Q

This was later assigned to -- let me ask you

1

What interest, if any, did you have in Holiday

this:

Universal?

A

None.

I did ac.qu.ire some stock in Holiday

Universal when the merger took place.

My stock in Spa

International was exChanged for stoek in Holiday Universal

plus some additional stock I received in consideration with
some future leasing of other locations to Holiday Universal.
--------------

------~----·-

--·
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Q

When did that merger occur?

A

I believe that it oecun-ed on or about the same

time that the lease _was signed because the lease was an
integral part of the merger documents.

assignment of the lease.

Tbat is, the

That would have been December 16th

or 17th of 1969.
Q

I believe you testified on cross examination that

you received something like 16,000 shares of Holiday
Universal.
A

Redstone may have, yes.

Q

And what percentage of the total outstanding did

this comprise? Do you know7
A

Probably less than one percent.

Q

Was· this a publicly traded company or private?

A

Publicly traded.

Q

Now, with regard to Port City, I did want to ask

you exactly -- Port City was texminated by you?
A

Port City did a lot of work for me and built

Section 1 for me and was in the process of building a
shopping center at Hampton Mall and was doing other work
in general.

In connection with Hampton Mall, which was built

simultaneously with Loehmann' s Plaza, we made substantial
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disbursements to them against construction draws that they
had requested and we found out shortly thereafter that the
money that we disbursed then was supposed to go to the

subcontractors and never got to the subcontractors.
thereupon dismissed them

f~

We

Hampton Mall, took over the

completion of that job ourselves, and sued them for recover}of the money which, incidentally, we never got.
lie took a very, very careful look at the Loehma.ml' s

Plaza situation because their credibility at that point was
destroyed.
Q

...........

Could you tell us in ter.ms of that lease that has·

been put in evidence when the Holiday Spa was increased in

size to 16,000 some odd feet on the first floor and 24,000
on the roof?

A

When was the lease --

Q

In ter,ms of the lease, was the expansion before

or after the December 12, '69, lease?
A

The expansion took place at the

t~e

we concluded

the deal with Holiday.
Q

When you say the expansion, you're talking about

the plans or the construction?
A

Well, let's put it this way.

Prior to the

t~e

Holiday came into the picture and prior to the time that we
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I believe Mr. Walsh stopped you when you stated,
according to my notes, that there was a gap and you wanted
to explain.

Now is your chanc:e, i f you remember what he was

talking about or what you were thinking at the time. MR. WALSHa

I object to the fom of the question.

THE COURTs

All right, sir.

Sustained as to what

ccnmsel noted.
BY MR. TROTTER:
Looking at Defendant's Exhibit 16, could you tell

Q

us whether you had some additional testimony you wished to

give at the time you were testifying on cross examination?
MR. WALSH:

I objeet to the foxm of the question.

THE COURTJ

Objection overruled, Mr. Walsh.

THE WITNESS:

I believe what I was trying to say

at that time was the fac.t_ that. we took down the $2.526 1 000
during this mortgage loan closing, it had no bearing whatso•
\
ever on the total east of completing the project and that

in order to make this settlement, we had to deliver, I
believe, to the Berens Company lien waivers from all of

the subc.ontraetors that were working on that job.
_We went ahead and _obtained those lien waivers
~ven

----

·---

-.

·-· ···--..

_though the contractors had never gotten paid

the~ount

of money for which they were waiving their lien at the time,.-,
-----

-

·-· -.

-

-·

-------------------------

-------- -·
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in order to satisfy the requirements of the mortagee.
t.re did this based entirely upon tha credit and

reputation of Redstone Development.
Thank you.

Q

Now, you further testified -- I believe this was

today -- that regarding the letter you wrote to Mr. Maupin
of April 30, 1971, concerning the status of the loan, and
1

I believe Mr. Walsh intenupted you when you said that

corroborates your testimony.
In what regard was that 7
A

Mr. lvalsh asked me repeatedly whether or not I

had communicated with Mr. Maupin between April 15, 1969,
and May 28, 1969, for the pw:poses of inereaaing that loan.
I had repeatedly insisted that I bad and that the question

was -repeatedly asked of me again to try to job my memory
and say that I didn 1 t.

But not only did I, the letter of

AprU 21st eonfixmed the letter of April 30th, confimed it.

ln writing.
Q

How so?

A

Because it says that I hope you are

~in~

progress on gettiDg that increase in the_.mount. of the
.

.

take~.

mortgage
-·

language.
-~~

.

.

"

.

eare of -~1 your cammittee. or some similar-.

~~--~-----------------------

·---------..-

~-

----~----~-
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files, and that was one of the missing links in the chain
of events that I had recalled.

I couldn't pieee together,

from the documents, the series of negotiations that had
been going on with Jefferson Standard in connection with

Section 2 and apparently started samettme during the summer

of 1968 and went on for quite a period of

t~e.

I knew that there were conversations but I
couldn't pin them down to time and place, and the letter

from Mr. Burke did pin it down to time and place.
Then subsequent to that, there occurred additional

negotiations around

somet~e

in January of 1969 When the

meeting that I told about that took place with Mr. Saunders

Mr. Boggs at the restaurant in which they came up with a
whole new approach, other than what we had been discussing

prior to that time, which represented just a simple sale
leaseback such as we had negotiated in Seetion 1.
Here they came in with a Whole new concept, the
whole new idea about eoming up with

exehange

£~~

th~

equity capital in

which we would give them a participation Which

we bad never _given them

befo~e,

percent interest and the twenty
participat~on

an optio_n to buy fifty
pereen~,

at that

t~

-tn the percentage rentals.

I believe that those conversations were followed

31.:1
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up by the agreement, the option agreement that was entered
into on Februa.-y 24, 1969, and in

~t

option agreement --

if I could see it, I could read the exact language to you.
It spells out what I believe to be the basis of

my understanding with Jefferson Standard.
Q

I will ask you to refer to that agreement, which

is Plaintiff's Exhibit 7.
A

wnat

do you reference there?

I refer to Paragraph 6 on the top of Page 5 of

EXhibit 7 which is a part of the option

~reement

that was

entered into between Ltnk Properties and Jefferson Standard
on February 24., 1969, and that says in part that it is the
intent of the seller, which is Link, and the purchaser,
whieh was Jefferson Standard, hereunder to cooperate

~!1

all

respects in the construction, leasing, and financing of
suCh Phase 2 and in the event that Phase 2 is consummated,

the mortgage and ground lease of Phase 1 and 2, said
Loemann' s Plaza Shopping Center, shall contain cross
default provisions, wherein default in any one of the

said instruments shall constitute a default in the other.
The
to

~int t~t

i~ __ t~e~r agre:eme~t

~~- c~nnec.tion

_to

with the

I_ want to make particular
~ooperate

refer~e

with us i~ al_l resP4ets

cot_lst~tion,

leasing, and finan$g

of Phase 2 ..

------- -----------·--
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loan of $2.2 million to $2,025,000?
A

Right.

Q

I am asking you to give us about when that

cutback came to your attention.

When did Jefferson Standard

cut it back from 2,200,000 to 2,025,000?
A

The

~irst t~e

I got information of that cutback

was when I saw the July 17th commitment that was forwarded
to me, because up until that time we had been discussing
a sum of $2,200,000.

Q

That is July 17, 1969?

A

July 17, 1969.

Q

At that time, had vou --

A

Yes.

Q

-- any prel~inary plans whatsoever for the roof

dec!t of the spa or. increasing the size ·of-theceiiter·,·by
28w000

~Quare

feet7

A

None whatsoever.

Q

And that came into being when?

A

That had to come into being around December of

1969.

MR. TROTTER:

All right, sir.

Your Honor, I have about three exhibits which
are -- I would like to put in evidence, which frankly I
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reasons for that.
THE COURT:

You will have to lay a foundation as

far as the first grounds of being outside.

You're correct,

but I indieated to you because of the volume that you all

have to deal with, I am going to allow him to reopen his
case for that purpose or reopen this witness for that
purpose.

But as to your other grounds, they may be correct
or not.

You will have to lay ·some foundation and then you

can examine, depending upon where we are.
MR. WALSH:

The reason I stated them, Your Honor,

was to see if we could get a representation as to What they
meant because my objections perhaps would not continue to

stand if some agreement that ipso facto, the admission of
them does not tie in a damage in that amount just by the
fact that there is a promissory note.
That is about as clear as I can make it.

THE COURTs

Do you understand?

Mr. Trotter understands.

I don't think

I will let him ask you.

He would

rather proceed with this witness.
MR. WALSHz

I didn't mean to delay it.

BY HR. TROTI'ER:
-

··

.. ______ _

Q

Mr. Rosenstein, did there come a time when you
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entered in behalf of Redstone Development Corporation, or
rather Link Associates by Redstone

Deve~opment

Corporation,

into a loan agreement with Riviera?
A

Yes, sir.

Q

What was the purpose of that?

A

The purpose was to cover the balance of the money

that we owed on construction on Loehmann' s Plaza, Section 2,

which we needed to fund as a result of the shortfall that

we had from Jefferson Standard.
How much was that shortfall?

Q

MR. WALSH:

I object to that as a conclusion.

THE COURT:

Sustained as to the question of

shortfall.
Go ahead.
BY MR. TROTTER:
Q

How ~ch did you borrow from Riviera for Section 2?

A

The total

loan

was $950,000, of which $600,900

was for Section 2 and the balanee was attributed to Section
1.
\
.

Q

I show you· Plaintiffs' Exhibit 34 for identifica-

tion and ask you if you ean identify tnat document.
(Handing to witness)

A
August

Yes, sir.

This is the loan agreement dated

20, 1971, between Riviera Realty Trust and Boulevard
3~5
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Associates and Link Associates.
And directing your attention to Paragraph 4 on

Q

Page 12, can you tell the Court what that is?
MR. WALSH:

THE WITNESS:

wbat paragraph?
Paragraph 4, Page 12.

The option to purchase -- this hereby grants

lender the

o~tion.

MR. WALSH:

I object to reception of this unless

it's received subject to my objection, to be ruled on.
MR. TROTTER:

I would offer this document, Your

Honor.
THE COURT:
MR. TRO'n'ER:

THE COURT:

That is Exhibit .34, sir?
Yes.

You referred to it as 32 earlier.

Do you have any further argument on 34, sir?
MR. WALSHs

Just what I made, Your Honor, already.

THE COURT:

The Court would overrule you and I

admit 34 and note your exception for the reasons you stated,

sir.
(Document previously identified
as Exhibit 34 was reeeived in
evidence)
'·.

3~6
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A

Yes, sir.

Q

I will show you what has been marked as Plaintiffs'

Exhibit 35 and ask you if you can idendfy that document •
._ (Handing to witness)
A

This is a consent and ratification agreement

between Plaza 50, Redstone Development as a general partner
and

l~ted

Q

par;ners of Plaza 50 and Riviera Re.alty Trust.

what does that do?
MR. WALSHs

My objection ~uld be to

this docUDent

on the same grounds.
THE COURT:

Is there any further argument on the

grounds of the objection?
MR. WALSH:

No, Your Honor.

THE COURT:

The Court will overrule it and I will

admit it and note your exception for the reasons stated.
(Document previously identified
as Exhibit 35 was received in
evidence)
BY MR. TRO'ITER:

Q

I would like for you to read the second paragraph

into the record, if you don't mind.
A

"The undersigned together, being all of the

partners both general and limited of Boulevard Associates,

3~7
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-PROCEEDINGS
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(The Court Reporto~, Jerome T.

*

followinq the morninq

, between your April 7,
28, 1971,

.di~

y:ou ever

~sk

~

I missed that.

0.

Then let. me start a.qain •. Let me start aqain.

Between the letter of April 7, 1971 and the alosinq on
May 28, 1971, did you ever

orally,

~-~

have the closin.q .of the

extended so that further
application or increase
A.

as~ ~.

Maupin, in writing or
_pe.rm~nent

act~vi~ cou~d

~ ~·

loan commitment

take place on any

loan?

No, sir, not to my

~recoll_ection.

10

for ident
-

--...:~ .... ----·~----------------·-

--·

·-··

.·
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3

2, is there anything in that commitment which

Jefferson Standard to provide 100
finai?-cinq

e cost of construction?
t

You're showinq me
pardon.

was executed.

Okay, I beg your

Go ahead.

A

Exhibit 10.

0.

Is a. copy of the mo_rtqaqe loan commitment,

July 17, 1969 in the amount of $2,025,000.

My question is,

is there anythinq in that loan commitment application,
pardon me, loan commitment which you have in your hands
that required Jefferson Standard to provide 100 percent
financing for the cost of

.~e

construction of Section 2,

sir?
No.

e

You do aqree that tpe

app~iaation

for

financinq went to Jefferson .Standard in the amount of
$2,200,000 on or about May .27, 1969, sir?

A

That is correct.

~

And you did reoeive shortly after the lst day

31.9

4

of Auqust, information from Mr. Peshak or someone else
in your orqanization

commitment which you have

that.L~e

before you was final and it ha4 been executed?
~

I was aware that

t~e

commitment, as slightly

modified, was executed and I wa$ also satisfied -~

Could you just

~

Yes, I am

~

And the

ans~er th~t

satisfie~

question, please?

that it was executed.

modifioati~~s wh~ch

you speak of were

contained in Mr. Peshak's Auqust lst, 1969 letter and did
not have anything to do

wi~

the amount of the commitment?

A.

That is correct.

0.

And the terms of $2., 025, 0.00?

~

That is correct.

0.

So

at the time the .commit:ment was issued, you

were aware that the amount was $2,025,000 for the leasehold
mortqaqe loan?
A.

Amonq other things,_ I was aware of that too.

talkinq about th:is arranqeJDent.
talkinq, sir, .only

commitment with
reqard

that

h~q

been

financinq?

320

s
I am aware as to th.e amount of the mortqaqe

A.

loan commitment as well as all of the circumstances and
aqre~ments

surroundinq it.

0.

All. right, sir.

Yo)l didn't have any question

in your mind, sir, that there was only one fiqure in the

commitment., namely $2,025,000 for the amount of the

leasehold mortqa9e loan,

cor~ect?

A.

As to the docwnent,. yes.

~

There was a

provis~on

in the

Standard would purchase the fee

c:orrect..
An

your qroup had pwnershia

riqht to ownership

fee or
qoinq to sell

it to Jefferson Standar

We had a

1\.

against it.

executed,

gone into

aostinq of

of

.~ny

a project, had you?.

No, sir,_ other than.. ballpark

And you didn't

oomp~ain

fi~in

too much at the

found out the mortqaqe. loan commitment had been
-

I

...

__;_

321.
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if you will

q~

on
we didn't
project?

have any
That is an
~

accurat~ state~ent,

We felt, well if

the idea of 100 percent

th~s

financing and all that we .•re goinq to be able to qet was
$2,525,000, that's what

w~.~ere

,qoing to qo by and our

desiqn was qeared to come up

~~th

subsequent did they ever

anythinq .else.

~ay

That ends on line
correct statement of what

~u

~

$2,525,000.

of

p~qe

At no time

57 and that is a

. said under oath in the

deposition, isn't it, sir?,

A.

That is right.

0.

And you had

$2,525,000 when you made

ground purchase and the

referen~e

th~t

to .the total sum of

s.tatement to the $500,000

$2,..Q2~,ooo

leasehold mortgaqe

commitment, didn't you?
A.

Correct.

meetinq

we last talked about this?
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Not any closer

th~

the middle of April.

in that timeframe so

I

couldn't give you a

I think you're c:orr_ect and I just w nted to

know

specific

that.
bank mee.tinq,
and Mr.

was Mr. Carter
Boqqs and Mr. Peshak

I

Snyder was

think

present, but I
remember

0.

Standard was

any~ne

Mr. Saunders,

A.

He was not there

o~.

you

I remember Mr. MauP.in,

~.

Boqqs and

but whether anyone .else
there, I don • t remember.
~

You do remember

at the meetinq, sir, and

~~

Sa~ders,_

Boqqs and Maupin

the bank meetinq you submitted

a fiqure that you believed was needed for Section 2 and
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that was $2 1 7 0 0 1 00 0, wasn '. t it?
A.

The $2 1 000,000 plus. 25, yes.

~

And that was based

~n wh~t

you had estimated,

wasn't it?
~

As I said, it was

b~sed ~n

a

ballp~rk

estimate.

0

That was because yqu hadn't done your

computations?
~

There weren't any,

~

And after that

back at $2,025,000 for

th~

decided that you would

liv~

.~here

mee~ing,

weren't any plans.
~e

commitment came

leasehold mortgaqe and you
with that and you would try

to qear your construction .t;o it, but that was the deal
that was made?
~

T.hat was

approximat~ly eo~rect,

that since that was their

nu~er

and we felt

of $2,0.25, 000. and since

it was 100 percent fillanoinq, 1ust as I stated in my

dePosition,
that, and also . since .last .time around they
.
.
.

·

_ha~oome
~airly

up with any

incr~ased

cost, I thouqht we were

safe.

u.

And at that point i_n time, when the commitment

was -- when the commitment was .executed in early Auqust,
1969, the $2,200,000 was

th~

•mount that you believed was

-----:-------------------------

~
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10

-fi~ncing

necessary for 100 percent

of the Section 2, wasn't

it?
~

We siqned on $2,025,000 and

Not necessarily.

I didn't have any fixation at ~at time yet.

that time I miqht be able _to,.

-~n

I felt at

cominq up with my u.ltimate

design, to see if we can cut it down somewhat and--bring it
in for the $2,025,000

0.

fi~e.

But Mr. Rosenstein,~

that you would live within

and that you would try to
A.

I

g~~

felt that I had

that is yes, and that was
Q.

~a~

ou~

And that was in

didn •_t you actually decide

total fiqure of $2,525,000

yqur construction to it?
l.atitu~e

and

~e

answer to

initial intention.
th~ perio~

of time shortly

after the commitment was siqned in early Auqust, 1969,

wasn't it, sir?

time,

A.

Yes.

~

Now directinq your

nea~

tha closing of

Section 2, did you

~tten~ion to

.t~e _per.manen~

belie~,..

the period of

financinq on

sir, at the time of the loan

c:losinq in late May, 1971,. _that Jefferson Standard had not
complied with the financing ..te~. that they had orally

represented to you?
A.

I certainly did.
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~

you believe that Jefferson

_St~ndard

misrepresentation reqardin_q
~

pe~nent

And before the

-~~

_loan closinq, did

made a material

financinq of the project?

I did then and I d~-now.

~----------------------------------------------------------~/
~

And you both said it and wrote it

In April, I certain:lY wrote it.

Mr. Rosenstein, let me finish the

said it
even prior

a~d wro~e

closing, didn't

May 28, '

you?
A.

I did.

0.

And in

misrepresentation of the

t _you

believed existed

between you,

did you believe.. that . ef

Standard

J_

had

very substantial

aqreement

It's my belief.
~

And that belief

exi~ted ~en?

It existed then and~ it
- - - - - - - - - - -A.- - - - - - - - - - - - -·
-·-

-

ex~sts

now.

...
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principal,s?

I am sorry

to.

interrupt you, s
be~n dis~ssed

This matter had

as to whether

or not to ask Jefferson to release Link Properties from
the obliqations to close, correct?
A.

It had.

0.

And had a decision peen made as to whether or

not to ask Jefferson?

A.

It had.

0.

And what was the de!=ision, sir, with reqard

to whether or not you wex:•.

_goinq to ask Jefferson to

release you from it?
~

We came to the

con~lusion

~

Is this your decisipn, sir?

A.

Yes, and in arrivin.q at our decision, we came

---

to the conclusion that the time required to qet a replace-

ment mcrtqaqe would have been from four to six

months~or.~---

tile Berens Company would not .wait four to six months.

woul"d have foreclosed on
six months to wait.

process system.

~ •.

'l'hey

_We didn • t have the four to

That -~as t4e. .normal appillation.

If you

loo~

when we .started this

327,
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application and when this
see exactly
~

~~e

same

appl~c~~~O.~~~~~-~hrouqh,

time~rame.

All right, sir.

Jefferson Standard to

you will

rel~se

Yo~r

decision not _to ask

you from the permanent loan

commitment was premised on the_problems you saw in being able
to obtain substitute finan(.1_in_q :within a_ quick enouqh time

to satisfy Berens, which you say wanted the construction

loan closed?
A

And the subcontractors who were not qettinq

·paid.

--------------------------····-·--.
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Jerome T.

*
ERNEST M. CARTER

was called for examination by 'counsel for the complainants
and, having been first duly sworn, was examined and testified
as follows:

DIRECT EXAMINATION
BY MR. TROTTER:

Q

Mr. Carter, would you identify yourself for the

record?

-

A

Ernest M. Carter.

Q

And

A

President of the Guaranty Bank & Trust Company.

Q

How long have you been so7

A

Fifteen years.

Q

Were you one of the organizers of the bank?

A

Yes, sir.

Q

Where do you live?

what is your occupation?

····---------------------------·

-

--·--·-----~-

·-

·~·j.:_

--

-·~
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Now, as president of the bank, could you tell the
Court what if any experience have you had in connection

with commercial and residential loans, real estate loans?
A

Well, of course, we have our own loan portfolio

of approximately $38 million and within that loan portfolio
we have approximately $15 million which is in all types of
real estate loans.

In addition to that, tn 1965 I organized a loan
servicing department to service all types of loans around
the eountry.

We

represented approximately__fix large

companies and about a half dozen small institutions in
servicing loans

pr~ily

in the Northern Virginia area.

The service is extending approximately to a fiftymile radius and in some cases it is as far away as 150 miles.
Q

Do they include Fairfax County?

A

All of Fairfax County, Fairfax City -- the volume

of these loans would average -- pardon me.
that.

Let me restate

The average outstanding balance of these loans would

be approxtmately $30 million to $35 million between the
years 1967 and 1974.

The tmits involved would be approxi-

mately 5,000 units, that is to say, the individual loans.
---------
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Now, what services did you, as president of the

Q

bank, and the bank perform in regard to servicing these
loans?
Well, it would vary a great deal, depending upon

A

the nature of the loan.
ments.

We handled recreational develop-

That is, we serviced construction loans for

recreational developments.

We also serviced the individual

permanent loans or lot loans that would result from that

construction.
We serviced construction loans for

pe~ent

homesite& and also the pe%'1D8Ilent loans that would result
from those, from the eonstruc.tion or development of the
project.

Q

Did you service any for shopping centers?

A

We acted more or less as a disbursement institution

for Loebmann's 1 and Loebmann's 2, not as a servic.er per se;
ehat is to say, we did not collect the interest or the payments.

As

I say, the servicing would vary a great deal,

depending on the nature of the loan and the institution

involved.

institution did you re

We were looking for a way to --
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~1R.

WALSH:

I would have to object and ask th

BY MR. TROTI'ER:

Q

What institutions did you represent?

A

We represented Equitable Trust Company of Balttmore,

the Ohio National Bank, Southern Ohio National Bank, the
Philadelphia National Bank, Continental Mortgage Investors,

Diversified Mortgage
Q

~vestors.

w11at type of institutions were those last two

named?
A

They were real estate investment trusts.
And could you describe the type of loans

c.h were handled through your bank?

types of

A

loans.
MR. WALSH:

You may answer, sir.

Would you repeat that,
- - - - ----------
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Q

liere these conventional or mortgage equity

I am speaking of the construction loan itse

an equity and mortgage financing plan.

All right.
Your

onor, that is the end of

would reproffer i

I

on the grounds

that I handed to Yo

Honor, that also

neluded a contract

which had the same us

contains in its entirety.
THE COURTs

finding I am making

and I will note

t this time,

our exception to the Court•

proffer is preserved and your po

t

is pre-

served, s
MR. TROTtER:
THE COURT:

This will be off the proffer
Yes, sir.

BY MR. TRO'ITE'R:
Q

Mr. Carter, are you involved with Boulevard

Associates and Link Associates?
---~--------~--------------------
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.

-

-·---

~

---

··------- .....

A

Yes, sir.

Q

In the development of Loehmann' s Plaza?

A

Yes, sir.

Q

w'"hen did you become so involved?

A

In Boulevard Associates, in the fall of 1966; and

in Link Associates, approximately the spring of 1968.

Q

In what manner were you involved?

l-lere you a

limited partner or what?

partner.

A

As a limited

Q

What percentage of each of these entities do you

own, approximately?

A

Can

I add further explanation to your first two

questions?
Q

Yes, sir.

A

In 1966, the fall, I did not become involved in

Boulevard Associates as a

l~ited

partner.

I became in-

volved as an interested party assisting Mr. Pischke and
Mr. Rosenstein in putting the deal together.

I became -- I

was

offered by Mr. Pischke half of

his interest in Boulevard Associates • twenty-five-and-a•

half percent, if I would bec.cme an ac.tive participant and

assist in the

fo~tion

in Boulevard Associates.

development and activities

i~lved

I was not that interested at that

·--------------------------- --- -·-·-· ----------
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time.

He asked me repeatadly -I don't see
Mr.

Q

As a result, have you become

inter~sted

in both

centers?

A

I did, yes.

Q

Currently your interest in both centers is how

A

Approximately -- in Boulevard, it • s thirty-three

much?

percent; and in Link, it's approximately thirty percent.
These are approximate figures.

Q

I am not sure.

Did you take any role in the development of

Seetion 1, Loehmann's Plaza7

A

Yes, I did.

Q

In general texms 1 W&t was that 1

A

As I said earlier, I assisted Mr. Rosenstein and

Mr. Pischke in the very inception.

offices in the evenings.

I

worked with the aeeountant

setting up the books on Boulevard.
fn

I worked out of both

I played a general role

following the construction with Mr. Rosenstein.
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Q

llowtbout Section 2?

Did you undertake any

participation in the development of Section 2, known as

Loehmann • s Plaza 'l

A

My role in Section 2 became a little less active

as compared to Section 1 1 primarily because Mr. Rosenstein
was doing a nunber of the things I had been doing in

Section 1.
Q

w"ho was handling the bulk of the work. for Section

A

Mr. Rosenstein was handling everything in

2?

Section 2.

Q

Did there came a time when you had occasion to

meet with certain representatives of Jefferson Standard
concerning the proposed financing of Section 2?
A

Yes, sir.

Q

w"hen did you first meet with them?

A

My first meeting -- I may have had other meetings

but I can't recall.

The first meeting that I can recall

very well was with Mr. Drew Boggs and Mr. Demtis Saunders;
Mr. Rosenstein and myself met them in a restaurant off of

Broad Street in Falls Church.
Q

Was anyoneelse there besides you and Mr. Rosenstein,

Mr. Saunders and Mr. Boggs?
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A

No, sir.

We sat in a bootn; only four people

could sit in that booth.

Q

Do you know who initiated

~~is

conference or

luncheon meeting or whatever it was, who arl:'anged it?
I am not sure.

A

Mr. Rosenstein called me and

asked me to join him for the luncheon with }lr. Drew Boggs
and Mr. Dennis Satmders.

Q

Now, these gentlemen were representatives of the

Jefferson Standard?
A

Yes, sir.

Q

Do

you remember about what time of year, what date

this was?
A

Somet~e

during the first quarter of 1969, I

would say; mid-February, in that area.

Q

Do you remember whether or not Mr. Boggs and

Mr. Saunders made any proposal at that time?

A

Yes, they did.

Q

w1lat proposal was made 1

A

Mr. Drew Boggs made the proposal that Jefferson

Standard was offering a new financing plan package arrangement -- I can't remember the exact wrds.

I do rec.all the

reference to our first loan, that this loan was similar to

a loan which was granted us in Boulevard Associates.
---

---~--

·--

-·------------

--~-----~-------
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is that it contained a leasehold mortgage, a sale leaseback
wit.."l an annual appreciation and it included a participation

and an option to be our partner.

For this, Mr. Boggs said that Jefferson

Standa.~

would provide all of the money -- the money to buy the

land, the money to build the buildings.
Q

Can )OU tell the Court what, if

d on that statement 7

WALSH:

I object, Your Honor.
On what grounds?

MR.

It hasn' t been shown h s reliance

makes any differ

He's already said

was the oue handling t

hat Mr •. Rosenstein

operation.

--

didn't rely 'WOuldn't have
I use
MR. TRO'rl'ER:

there.

I disagree.
, twenty-five

at the time,

He was

ereent partnership

c.ertainly didn't go o er there just to

be sociable.

I think because of his 1i'l
the

in

reliance, if any, is aametb
to consider.
I will judge that ~o~ with the credibilit.Y:_~---
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...__. __

objection and nota your exception
time.

Q

lmat, if any, reliance did you place on this

statement by Mr. Boggs concerning this financing?
A

We certainly relied on it, Mr. Trotter.

MR. WALSH:

Objection.

THE COURT:

Sustained.

It's what you relied on, Mr. Carter.
THE WITNESS:

I certainly relied on it or I would

not have been a participant in developing that shopping

center at that particular time.
BY MR. TROTrER:

Q

Why?

A

Because we didn • t have the money.

Q

'.Jhat do you mean, you didn't have the money?

MR. WALSH1

Honor.

I think that is self-evident, Your

I don't know how JDUCh more explanation that would

require and I would object.
MR. TR01.'TER:

I want him to give a little back-

ground.
THE COURTs
---

·--·---

THE WITNESSa

Go ahead.

We had just come out of Section 1.

--------·-------·-----------------·--·--··
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Tr~t

was a tough section for us, and I followed that section

all of the way through.

MR. WALSH:

Your Honor, I object.

The entities

are completely different between Section 1 and Section 2
and one of the major thrusts of my early motions -- ,... had
two separate entities suing my elim t on two separate con-

tracts being tried together, and I object to this testimony.
THE COURT:

The Court will overrule you and note

your exception.
BY MR. TROTTER:

Q

Go ahead.

A

We bad just eane out of Section l and we didn't

have the money.

We still owed some bills. We simply --

at least I was concerned to see us go forward at that point.
I would have much rather waited until such time as Section 1

had gotten more on its feet before we had pursued Section 2.
MR. WALSH:

I object to his personal belief.

THE COURT:

Sustained.

BY MR. TROTTER:
Q

And what, if any, consideration did you give

towards the equity participation?
A

___

Quite honestly, I didn't like the deal.

c.erned me a great deal.

...:,. ··~---------·--

-------·------

It con-

I bad a long talk with Sam in the
-----~-·-----·--
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I just felt we should be able to do better than that.

car.

It sounded like a big slice of the pie.
Q

wby did you go along with it?

MR. WALSH:

Your Honor, I object, tmtil we

establish that this gentleman is in the position to have
made this decision to go along with it, and that is contrary

to the evidence to date.
bootstrapping the

I don't think we ought to be

test~y

THE COURT:

already given by hfm.

You can ·tay a foundation as to

whether he made a decision or what his input was, if any.
BY MR. TRO'rl'ER:
Q

Were you c.onsulted about the new financing

arrangement proposed by Jefferson Standard, consulted with
members of your group?

A

Yes, I was.

Q

Did you have any voice whether it was to be agreed

upon or accepted or

reje~ted?

A

Yes, I did.

Q

Could you tell us the basis for your acceptance

or rejection of that?
First of all, did you accept it or reject it?

-------

----·~

--------------

MR. WALSHa

I objec.t.

Pardon me.

I object to the relevanc.e of whether

----------~~---------

--------------

---~

-------------------
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or not he accepted or rejected it, Your Honor.

That has no

bearing on what happened.
THE COURT:

Sustained as to whether he did or not.

Go ahead.
BY MR. TllO'rl'ER:

Q

Mr. Carter t ean you tell the Court why you agreed

to this financ.ing with .Jefferson Standard?
MR. WALSH:

I object on the same grounds I stated

with regard to the similar qw!sticns that were asked.
MR. TROTTER:

This has to do with reliance, Your

Honor.
THE COURTs

Overrule the objection, and your

exception is noted.
BY MR. TROTTER:
Q

Would you answer the question, sir?

A

Because Jefferson Standard was going to put up all

of the money.

This is what I discussed with Mr. Rosenstein.

MR. WALSH:

I objec.t to that as being hearsa

t appropriate

test~ny,

with Mr.

discussion,

-~·--d,

so I overrule you for this portion.
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It is the transaction and it comes in as the

That is what it is.
to be the transaction.

That is why

Therefore,

that portion of it is not.
Tha~

is not what Mr. Rosenstein s

He's saying

what he said.
MR.
think the Court may be i

I

error.

is a statement he

is making to Mr. Rosenstein.
THE COURT:

MR. WALSH&

BY MR. TROn'ER:

Q

Could you answer the question, please?

A

I was not particularly interested in going forward

with that arrangement at that time, but after talking with
Mr. Rosenstein for soma period of time -- he had more

experlenee in the area of shopping centers, development of
-···,...

___

shopping eentars and what was required.

Mine was limited

·--

;,__
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to the

fir~cing.

I thought that was a big price to pay but when
farson Standard was going to --

MR. WALSH:

Objection.
Sustained.

Wl'mESS1

It didn't sound that ba

Off the record.
recessed,
February 12,

- --

'·· ----

~--·----.
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________
P R 0 C E E D I N __
GS
._

(The Court Reporter, Jerome T. Mattingly,
ly duly sworn by the Clerk of the Court)
Go ahead, Mr. Trotter.

One
to me over the

prel~inary

matte

the possibility

we might need

witness.

be out of town

that week of March 7th

e my docket right now.

THE COURT:

Off the record.

lfuereupon,

ERNEST M. CARTER
resumed

having been previously
testified further as follows:
DIRECT EXAMINATION (resumed)
BY MR. TRO'ITER:

Q

Mr. Carter, I believe that when

we stopped last

Thursday, you had described a meeting at the restaurant
involving Mr. Saunders and Mr. Boggs and Mr. Rosenstein.

Now, my question is thiss

Were there any subsequent meetings

at which you were in attendance involving Jefferson Standard
------------

-~--

~---

------------------------- - - - -

------------- -·
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and the proposed loan for Section IIZ
A

Yes, sir.

Q

When and where did that occur?

A

That occurred in the Board Room of our Loebmann's

Plaza office of the Guaranty Bank & Trust Company approximately the last week of April.
Q

What year?

A

1969.

Q

Who was there?

A

Representing Jefferson Standard Life Insurance

Company, Mr. Chuck Maupin was there, Mr. Drew Boggs,

Mr. Saunders -- I am having trouble recalling if he was

there, sir.

If he was, he didn't have much to say.

Mr. Bill Darter 1 representing the Berens Company,
was definitely there.
Q

From you?

A

Yes, sir.

He sat across the table.

Mr. Pischke -- I am also having trouble recalling

if he was there.

He was not there for the entire meeting.

Of course, Mr. Rosenstein was there and I was
there representing Link Properties and Link Associates.
Q

What was the purpose of this meeting?
Let me ask you this:

Who arranged the meeting?

\.---
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5
you know that?

A

I am not sure, Mr. Trotter.

The purpose of the

meeting was to structure the financing.

Q

Of what?

A

The financing of Loehmann's Plaza Shopping Center,

Section II, Link Properties, Link Associates.

Q

Was there any discussion about the Jefferson

Standard representatives, how this was to be done?
A

Yes.

There was considerable discussion,

pr~rily

between Mr. Chuck Maupin and Mr. Rosenstein.

Q

What was said' by the Jefferson Standard people?

Do you remember?

A

Well, sir, it was a conversation back and forth.

MY best recall of the discussion involved the discussion of
the leasehold mortgage, the sale leaseback of the property,
participation and option to purchase.

I believe the ter.m

at that meeting was fifty percent of our interest.
There was also a considerable discussion with
regard to the projected base rent, as. to what would the
base rent be at such

t~e

as the shopping center was

completed.
There was a great deal of discussion with regard
to the cost of the development.

We talked about the cost

347,
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of the land.
MR. WALSH:

I object to this free-flowing dis-

cussion of what went on in this meeting and ask that the
witness be required to be specific with regard to the
identity of the individuals who represented certain
matters, what he said and what was said by others, and
not just the colloquial expression "we" and "others"
discussed.
THE COURT:

Mr. Trotter?

MR. TROTI'ER:
THE COURT:

Let me -I will sustain you, for the record,

Mr. tialsh.

BY MR. TROTTER:

Q

What was said, if anything, by the Jefferson

Standard people with regard to the structure of the
financing with Section II, Loehmann's Plaza?
A

Mr. Chuck Maupin talked with Mr. Rosenstein with

regard to the cost of developing the center and through the
exchange of this discussion between Mr. Maupin and Mr. Rosen-·
stein, primarily, a dollar amount was established that would
be required to build a shopping center.
Q

What was that amount?

A
$2.2 million.
--------------
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Q

Did that include the land?

A

No.

Q

Do you remember whether this was before or after

The land was fixed at $500,000 at an earlier

date.

the May 7th
A
.,

..

~.

prel~inary

Before, sir.

application?
This was between the 20th and 30th

of April, this meeting took place •
·---

MR. TROTI'ER:

Your Honor • I wonder if I could

application.
THE COURT:

Let the Clerk try to find it

sir.
The 5th and 7th?

Q

Now, Mr.

with regard to the amount
was

ything at that
o£/th~loan

t~e

said

that Jefferson Standard

to provide?
A

Yes, sir.

Q

How

A

m.wth?
Sjl2 million.

Q

l-Jho made that statement?

A

Everyone in the room participated in that amotQlt.
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BY MR. TROTTER:

Q

Did you have working drawings of the center at

that time?
had what you would call in the trade a schematic.

A

t~e

Q

And did you get any bids for the cost of the

plan.

construction based on those plans?
sir.

A

No,

Q

Did you get bids based on those schematic

drawings?
A

No, sir.

Q

And I take it you did not have a contract for

the construction of the building at that time.
A

No, sir.

Q

Were you able to relate the cost of construction

in te%ms of the $2,025,000 at that time?

A

We felt we would go with that at that time.
MR. WALSH:

Objection -- withdrawn.

Mr. Trotter.
MR.

Can you tell the Court why you felt you woul
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SIDNEY ROSENTHAL
of the campla1nants

and, having been

Court,

was examined and
DIRECT EXAMINATION
BY MR. TROTI'ER:

Q

Would you state your name, address, and occupation?

A

Sidney Rosenthal.

Home address or office?

Q

Both.

A

Okay.

Hill, New York.

Home address is 14 Millard Street, Dix

The office address is 690-A Broadway,

Massapequa, New York.

I am an accountant, a CPA.

Q

And where are you licensed?

A

In the District of Columbia.

Q

Do you have an office in the District of Columbia,

A

I do.

Q

When did you receive your license?

A

In 1968.

Q

Have you been practicing ever since?

also?

A
Yes, I have.
-------· ·-··--- -----------·---------- ---------------- - - -

·--··-------·--·-
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Q

And have you had occasion to

perfo~

services for

Link Associates and Boulevard Associates?
A

Yes, I have.
All right.

Are you familiar with the books

am.

A

to

Q

ction costs?

s of ascertaining

A

Yes, I

Loebmann's Plaza,

the construction costs
owned by Link Associates?
A
Q

Do you have

A

Yes, I do.

Q

Wh

A

e did you get these figures?

ram the books and records of Link Assoc

for

1970, '71, and '72, and as best I could

for 1969 that were in Boulevard's files.
MR. WALSH:

Pardon me, sir.

From the best you
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tax returns other than from what someone

r than he told me he prepared

A

t I am asking,

Q

tax

returns with journal
returns?
A

and comparing ·them with the

the

that was what you were going

I would have brought the returns.

Q

So today you can't relate any entry on these two

exhibits, 37 and 38, to a '70, '71, or '72 tax return
because you don' t have them with you.
A

I can only relate them to the journals, correct.

Q

And the journals are the entries made purportedly

by someone in Mr. Pischke's office?
....

A

Correct •

Q

You didn't make those entries?

A

No,

Q

You didn't supervise the making of those entries?

A

No, sir.

Q

You did not observe them being made with the

sir.
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invoices and checks at hand as the entries were made, did

you?
A

No, I did not.

Q

Have you reviewed each entry and each invoice

supports each entry in the journal, sir?
In 1972, with two of those years, I went

e complete job over again, checking
including tll

bank reconciliation statements

tying out

that, did you per onally review

Q

·each vendor's invoice

a particular entry

tn the journal entries?

A

I reviewed at

sufficient number.
Q

You just tell

er, if you would, sir.

A

reviews of s

Q
didn't you?
A

Q
t.mder

is correct.
id you personally do that, sir,
our supervision or on your staff do that part

ular

1972?
A

I did it.
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let

h~

support

h~self

on his

the verified

in the
2

noted.
BY MR. TROTTER:
Q

Mr. Rosenthal, looking at Plaintiffs' Exhibit

No. 37, can you tell the Court what the total cost of
Loebmann's Plaza, Section II, ·was found to be?
A

Including the net cost of the land, $3,300,905.09.

Q

How much were the construct3Dn costs?
MR. WALSH:

Excuse me.

I object to any

is in excess of the allega ·ons made
in this

is not offer

MR. TROTTER:

it for damages.

THE COURT:

offering
COURT:

Let him tell you.

Go ahead.

,
~ ~ ._: __________

MR. TROTTER:

What I am offering this for is

-- -··--------- -~---·--

- --····- -·- -- --~-.
-
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suit over a yearcgo, the matter pending for eight
nine y

rs, and say., "r..ze didn' t know what the
That flies in the face

common sense,

t

that is a

fact and I rely on
THE COURT:

He

were but I lri.ll

can

as stated

leave it the

clear.
right, sir. Go ahead.
BY MR. TROTTER:

Q

Mr. Rosenthal, could you complete your answer2

I

believe Mr. Walsh objected -- I asked you for the total cost
of Section II, Loehmann's Plaza.
·

~A

Including the net cost of the land, $3,300,000,

$3,300,905.09.

Q

What was the cost without the land, construction

A

$2,772,991.

Q

Out of that, how much was hard cost and how much

cost?

was soft cost?

A

Hard cost is $1,996,902.45; and soft cost,

$775,488.55.
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three hour notice 1:Q ~®me .back.

You want to qive h.im your_ home

The office number is

'l'BB WITNESS 1

•

•

r

home ia
Thank you.

short witness

I haye

MR.

Pinc:us .and this

I would like to oall,

· would be on two documents •..
!4%'. Pincus,

I

.said two documents,

· there might be
. Whereupon,
ARTHUR PI:lCUS
by ~ounsel

wae called

swo~

.by the

for

th~

Co~t,

as follows:

BY MR. TROTTER:

Would you qive us

.~ur n~e,

occupation and

ac!d:aaa, sir?
My name is Arthur .;pincus, I am a certified

publia accountant, 5530 Wisconsin Avenue, Chevy Chase,
. Mazyland.
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Would you spe.ll your name?

THE WITNESS:

P-i-]1-c-u-s.•

BY MR. TROTTERs
~

Are you admitted

~

praet;ice as a Certified

Public Accoun'tant in Virq~?, .

.L

No, I am not.

0.

How long have you .~een pz:acticinq as a Certified

Public Accountant?
I.

Since 195 0.

e

Where did you

~

I graduated from

rec~~ve yo~

~orge ~ashinqton

.

With what degree? ,.
A.

traininql

.

. ...

deq~•

With a degree, a B.,.A.

University.

~.

in Government,

· spacialJ.zinq in Accounting, . , ~ . _.
0.

And sinc:e then,

~ye

you peen enqaged in· .the

pract.ice of aacountinq C:Of\t~l.lously?

Yes, I have.

....

And what is the ~a of Y..OUJ: fizm?

The name is Pincus... and

Pi~s, Cert~fied

Publia

Accountants.

At one time, did yqu have.. as
~
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(1'he documents referred to
...

4

•

Nos.

•

0.

.w

Mr. Pincus, I shOt\! you pl_aintiffa s Exhibit

No. 40 and ask if you

can.~dentify

Yes, this was

that?

prep~red

bY.

that• is my

~e~

handwritinq.

And when was that ..Prepare_d, can you tell

approximately?

~

...'\

·:

"' , . -

'

.

.

.::

.

Probably prepared ,.in ' 71 ,,._ .or early ' 7 2.
lfhat was the pw:poJJe of 2reparinq that?
A.

To detexmine the
Would that be the

~at

of .the project.

~total ~e't

or just the haxd

cost or what?
Well all of these .costs t.)lat are

they're i'temized here on

,,.

th~ ~le~t .hand

~

And from where

A.

Well there were bop_ks of

in~lved,

side.

di~_you o~tain ~at -~formation?
~ccount

kept and the

infomation was taken off "'tAo,sa _books of account.
.........·

I. •

Be doe,sn't r~lly -~
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0.

But you're

assumi~g

that,. aren't you, sir?

MR. TRO'.t'TER:

He's. arguing with .the witne

THE WI'l'NESS s

No, .I am

~

aeco~t,

si..r?

accountant,

up figures.

at. books of

0.

ks= .of origipal acco

A.

Lu.ited

by the person thai: ke

Partnership books.
0.

1;hose particular

expenditures were for with.

-~•-

, =.,to .th~ period ~t time that

the expenditures covered, . .e ..lQ., tion where .the material or
labor was perfoJ:"med, si: " " .. .,
I.

1;.

~

.. . _ .

this ~·· her ~ e®.rd of the

s~e..~.an _employ~

aDalysis of the

for many .l!e.ua

correct.

-~

.of mine,. had

it's

.I

W it'S CO%l:.~Ct; .._ . . . .

Well, you don't ha;ve -As a Certified Pub~lia Ac~ountant,

rythinq and I rely

o~

mY.

.~ployees

to do some of

No Certified Public ~qo~t.ant can do evezy1:hinq.

0.
would be no,
"·

-

·---··-

Then the answer

you don • t

t~

my

qu~ation,

ha~ JlDY .persona~

Mr. Pincus,

lmcwledg.e as to the

---------------------
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location of any of the wor.);_ . Ql:'..labQr, or .material that: was
used on the shoppinq center... or .the period of time 1:hat the
labor

O% mate~ials

wan1: you to tell me.
A.

do .you?. _That is all I

You•..~•- .~eeendinq on q1:her .aoure,ea •.

I am depending on

me or whatever she has
Q.

prcv~4ed,

were

~er

do~ h~re,.

She is depending'

is keepinq 1:he reeoxda for. . Lt.~

or Redstone Development,

keepinq 1:h._,

~ecords

an4 tha't it 1 .a accurate.

~n th~ . ac:~aay ..C)~

.~rope.rties

co.x::e.~?.

for

whoever

or Link Associates

. _.

J.

Correct.

0.

And if anybody pri.~r to ~~ ~ea

stake would follow :t:h.J:ouqb_ in .what infozma1:ion

Bxcu,se me

j~st

a

since there

to this line.

-air.

1:., I ohjec:t

Go ahead.

ank reconcil£•-t;ion.a. _durinq the pe
If .the
· th
'·· .. ·

-·-- -~-------

-~-

J;"$conciliatdon is

a records are correct •.. _ . . ....

~-------------------------------··
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BY MR. WALSH:

0.

Well, what I am in:t:erest.e_d in,. Mr.. _Pincus,

in knowing is 1:hat if

per~~ps .&OJI@odl! ~ Redstone

paid for

some work not done on ~··• . P.l~za, Section 2 with the

check and that erx-or wasn 1_i;

.}~18QovereCl '~

i i: would .con'tinue

and show up as an ezror in .t;h-. . ~nd product, you would aqree

with 'that?
I

agree with t:hat •.

MR. TROT'.rBlla
·assuming

I repew my ,Qbj,eation,

ot in avicle.~ott..and _tbex:e hasn •

p:offer of
I

will qive

counsel

.. .

BY MR. WALSH 1

0.

1:his poin-t in

'l'hen Mr. Pincus, i_1;..

t.iJDe for

be. impossible a1:

yoq ..~ ~~ any, _specific que~_tions

that I might: put:. to you

of these eni:ries with

woul~

~-qt

the exact specific:it.y of any

r89-~ .t.Q

work was done or where it

.~s

J:he ,period of time that the

done QZ: where .the. material

· was uaed, COr%8c1:?
A.

z guess you're riq}lt:.

Imposai~le

_for any .

acc:ouni:ant:. to tell you t:hl\t.-. ......... _, .

.':~-;.:~·---~~~·:,=::o.~=~~N~ow~~o~n~t;h~£~i~<'~c~;~mz~~e.n~b~1 ~R'~t~.~'~A~nk~~P~r~o~pe~rti~~e;s~_==~
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.the same ground he

rephrasi~g

Aren't;. you
again?
a founda· tion

ahead.

I will let

him answer, if
• WALSB:

I

am ·t_rying

the

recallinq it fQJ.: him, Yo.w:' Honor, so
question.

THE WIT.NESS:

I

h~ve

items in column 3, column

S, the only way I could ans_wer this .is. that when I made up
this report that there are

-~~ems

.-- item 5 were not part of

the construction costs that .are .in column 1..
am hesitating, there are

c~rtain

items listed in column 5

w~ich,

I

'--·•':::: ...

..........
:

The reason I

expenses in here, certain

as I look at Exhibit No. --

guess this is Exhibit No. _40, that very well may appear in

the construction costs •
~

COtmr: You

this wi tnesa,

ha~e

many

~re

quest

2:00.

to
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----------PROCEEDINGS

(lVhereupon, the Court Reporter,
was

*
*
*
THE COURT:

you want to offer

by way of evidence?

complainant rests.

MR. TROTTER:

THE COURT:

a Motion to Strike

which

argue.

I hoped to

that came about.

But I do want to begin the argument on
t

·~Strike.

I would move the Court to strike those portions

of Mr. Darter's testfmony that the Court had provisionally
permitted in the record, particularly with reference to so
many of these points covered on the custom and usage, equity

financing concept, and things of that nature which the Court
continually said that it was admitting it at that point
subject to it being connected up and it being deter.mined

364
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to be relevant.
It would be my position that in view of the
Court's ruling on the same or very

s~ilar

to be elicited from Mr. Carter, which

testimony sought

test~ony

was objected

to and

.-----------------------------------------------------------~
THE COURT: M:r. who , sir?
MR. WALSH:

Carter, where he talked about

about the equity
those

to me that if the
ing the custom an

usage from Mr. Darter

d reserved his

ought to now, as it

Mr. Darter's

t were exclud-

test~ony

THE COURT:

the Court
to strike

same points.

o

Mr.

I respectfully disagree.

MR. TROTTER:

I thought that testimony

I thought the

as
He was

objections were
in this case.

The discussions of use
this ease going on an actual contra

MR. TROTTER:
·--------

.-

--

.. ·----

.

--------

--·--..--

·---·-

. . -----···- ··-

t

Yes, sir, I think it does.

cases I previously cited
~--··-

any

·-·

in your

6

in that case.

It has the usual exclusionary

contracts contained, the
representations

contract

an established custom

Darter I think

certainly
parties.
THE COURT:

Mr. Walsh?

MR. WALSH:

No, Your Honor.

which I thought convinced the Court

I think my argument

regarding Mr. Carter,

sir, should now convince the Court regarding Mr.

Darte~

because it was my clear impression that the Court was
specifically holding those points open.
I don't know what else to say.
THE COURT:

on that.

I am going to sustain the objection

I will hear you later on if you want to be heard

on it, Mr. Trotter, on the custom and usage bearing in this
ease at this point other than the specific nature of the
contract.
sir, let me hear your

'

MOtio-~~

.

--'· . ---·---·-·--;..
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...- , - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - : : ; ·
DENNIS SAUNDERS 1

and
was examined and
·~

.

testified as
DIRECT2;EXAMINATION
BY 1-lR. ivALSH :
~

Your name, sir?

A.

Dennis Saunders;

~

What is your

A.

Jacksonville,

~

What is

A.

36.

~

What is your

A

I am employed by

p_rese~t

address?

Flo~~da.

you~ pres~~t

pres~~t

age?

occupation?

~~rdian

_Mortgage Investors

~ortgage.

Investors,

as a Vice President.
What is Guardian
in

0.

tihere

have you peen

If_
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I accepted
after graduating from

employ~ent

col~~qe~

with them.immediately

.That would have been March

of '61.

And when did you leave Jefferson Standard's

~

employment, sir?
~

I beg your pardon, I said '61, March of '65.

~

~Vhen

did you leave Jefferson Standard's

employment?

I left them to acc_ept a position with Treasury

A.

Mortgage in October of 1970.
Are you familiar with the shopping center

~

known as Loehmann' s Plaza?
~

Yes, I am.

~

What connection did you have pn behalf of
'·

Jefferson Standar.d with th:e .PX:O.c.e.ssing of the application
for financing on either Seqtion 1 or Section 2 of Loehmann's
Plaza?
A.

.With respect to both of the projects, I would

characterize my role as primarily that of an appraisal
function in the negotiations or solicitations of the
financing.
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Jefferson Standard to any . f~na~cinq in any amount.
Was that lack of

~

a~thority

ever communicated

to Mr. Rosenstein?
~

l~.

Rosenstein was very well aware that I had

no such authority.
MR. TROTTER:

is

I object to, that, I think

not

Mr ·~ .. RQs_e~stein' s

responsive to
whether he

with him.
BY MR. WALSH :

Did you ever

Q.

expla.~n

to Mr. Rosenstein that

you had authority to co~t Je.f.ferson Standard, sir?

I never indicated that I had commitment

~

authority of any kind.
repeatedly

.

.

my

only

I

~m ,quit~

authori:~Y.,

sure I communicated

,_was i~ tile capacity of

recommending a proposal

fq~ q~~~id~ration by

committees of Jefferson

St~d,ard..

the appropriate

There .was never any

confusion on that.
recall a

m~~tinq

at
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the_p~~~ies

Plaza
tell ..us
grounds of
hearsay, Your
Overr-qled, go
BY MR. WALSH :
~

Tell us what you qommunicated

Mr. Pischke or Mr. Carter a$
the joint venturing Section.2
~

~q

.the .status

~~t~

t~ ~~.

~f

Rosenstein,

the concept of

Link Properties?

Jefferson· Standard could not undertake a joint

venture without appealing

t~o _t;_h~ ~nsuran~e

Commissioner of

the State of North Carolina . iJl. .that the requlations of the
Insurance Commissioner in.tha1;.state preclude a financinq
arrangement in which one

~qp_s.tdiary

of the life company

would be providing financin.q and another ,woul.d· be holdinq
an equity interest in

the.proBe~ty

that financing.
0.

. ... _.

And so what was

venture concept when you
~

~e stat~~

~~~t... i~to

The joint venture

turned off or it was

that was encumbered by

turn~~.off

that took place that day

of .the joint

the Board room meeting?

~oncept

had already been

early in the discussions

~Q~ th~

reasons I have just recited.
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0.

Do

you have any pr_«!sent

statements made by Mr.

r~collection

at the

Ros~nst~in

B~.nk

of any

Board room

meeting, sir?
~

I do have a vivid

0.

What is that,

~

One of the other

of a specific state-

~ecall

ment.

representatives made a

sir?~
~~o

Jefferson Standard

co~~n~ w~ile

we were in the process

of discussing a structure

.:t;h~t ·_contemplated

leaseback of the land and

.~e

finally materialized.

the purchase

.leasehold mortgage which

That .S!tatement was .to the effect

that --

•

MR. TROTTER:

e representative

I

•.;.

I

object to. hearsay.

Q~~e~fe~son

ssion, it' _s_

Standard.

h~a~s.ay.

This

C?ncerns
allegedly that

itself, that
statement was made in
is the way I take it.

MR. TROTTER:

Not~

my exception.

BY MR. WALSH:
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~

vfuat was the statement that was elicited, Mr.

Rosenstein's comment?
A

The statement was that Jefferson Standard

would reserve the right nqt .to fund this transaction unless
an audit of the financial

.~ost.

de_monstrated thai; those costs

had exceeded the amount col\t:empla.ted by our combined
conunitments.

Mr. Rosenst~~~ .~~~ponded to that statement

and while I may not be abl.e
· quite sure I am very

t~

quote him verbatim, I am

clos~.•..H±~

response was, it's going

to cost more than that.
~

Do

you recall any

e between Mr.
people

~ther ~onversation

Rosenst~in

o~ ~~th

presence

and the

you, sir,
day of

A.

: revenues which Mr.

the Center

by means

a wholesale price and

at a retail price.

selling it to the tenant
I

that

recall that
rogram

revenues

toge:~he~.. and

frq~ t.A~~

we

to

wer~

sourqe in our

··,

~

Do

you recall how the

equ~ty

option concept

was raised at that meetinq?

373
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so
A

I do recall that.

~

Who raised that?

A

Bill Darter of Frederick

suggestion that a third

t~e~

be accomplished by means ot:

w.

Berens made the

.in.the total transaction miqht
~n .op~ion

to purchase an equity

interest in that it was quite clear that we were not qoinq
to be able to agree upon the _full economic value owing to
the revenues which Mr. Ros.enstein insisted were available
from the utility package

~nd.fro~

which we were unwilling

to recognize.
The. purpose of Mr •.. Darter• s suggestion

MR. TROTTER:
THE COURT:

I object to that.
Sustained.

WALSH:

Was

of Mr.

with regard to the
factor which
any question with
have been.

regard to what
The

me~ting.

cussed

dis-

qu~stion

I,

when

.~or

present, I think ..it; takes it out
MR.

WALSH:

What was the purpose sought
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by that type of
That isn't th,e question I am

THE COURT:

The question is whether
this purpose

n the meeting..... .
Well, Your

knows what

H~nor,

f the witness

is '· .~~ .c~ say.

what

ti'ell, . he

Mr. Darter's purpose

allow him to do that.

the purpose of that
;equity option purchase
I

MR.

THE

object a

Sus tai.ned.

state what .Mr. Darter

·meeting,

in the

Darter • ~- .P'\U'POSe in doing

let

·what

.Darter •.s

Mr..

pu~ose

MR. WALSH:

I didn't ask ..that.

THE COURT:

That i ..~ how

':""

was.

.

I~

took it.

BY MR. WALSH :
~

Do

you recall

wha~.Mr.

Darter stated the

purpose was at that meeting? ,
~

Mr. Darter

indica~ed tha~

the difficulty lay

375

82

in defining

materialize.

~That

cashflow

,~ro~

He suggested

availed of an option to

.th~t

if Jefferson Standard were

p~~chase

would be an opportunity tQ

make the election to

.the Cente.r would finally

an equity interest, there

~easure actu~l

cashflow and then

that equity interest, should

purch~se

Jefferson Standard care to..do so in the light of actual
performance.

Now, did you ever
Mr·.

~ave

any

was

agreement?

that

specifica.lly

A.

Rosenste~~ •...
~

After the

commitm~nt

in the amount of $2,02S,OOQ,
Standard, did you have any

to Auqust 2, 1969, or
A.

for ,the leasehold mortgaqe

.a~ter ~t

m~etinq

was iss.ued by Jefferson

with Mr. Rosenstein prior

ther~aQqu~~?

I do not recall a meeting other than the one
4

that occurred on the

morn~nq.when

Mr. Rosenstein accepted

the commitment.

· 0.

And where were

yo~

when that commitment was

accepted by Mr. Rosenstein?.
A.

I was in his

offi~e.

0.

Who else was

ther~,,..

sir?
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~

Drew Boggs.

~

And tell us, please, what Mr. Rosenstein said

about the difference in the commitment and the loan applica-

tion, mainly the amount of .the application having been
$2,200,000 and the
~

commitme~t

being $2,025,000?

I do not recall that

the disparities between the

te~s

~~.

Rosenstein mentioned

contained in the commitment

and those that had been contained in the application.

I

recall that Mr. Rosenstein

'·.,

~------------------------------------------------------------~
The~e

MR. TROTTER:

is no question

BY MR. WALSH:

What was Mr.
commitment

Rose~~tein's

was issued as you observed
I

for a

think this
~

0

statement by·
a proper question.

are

THE COURT:

asking, a statement.
State~ents

Mr.
TROTTER:
THE COURT:

or something

lik~

I

object to

Well i.f he appeared to

that, I will allow it.

(
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~

Mr. Rosenstein's

b~havior

c~mmitment

that he was delighted to have the
that the terms of the
more dramatically, far
~

commi~ent

was a clear indicator
and delighted

had not been changed far

significantly than they had been.

mor~

Were there factors that intervened between

plication for the loan and
which

e significant, sir?
~

recall quite

cl~arly

while

o for review by Mr. Maupin a

was in

presentation
the prime rate

to the committees

certain that move

made a
was an increase of a full

~itness

into something I don't
prime rates at that
has been

.He's talking about
, .1\ow they

s an e_xpert.

Did your job
status

is getting

requ~re

prime rate, si.r?

Very definitely.
0.

And were you aware of the

378

85

te while you were in the

p~cess

of negotiating the

financinq?
Very much aware.
you tell us
loan
to the increase,

ho~

commitm~nt h~d

d in comparison

, o.f_ the

during that period

of time?
The

A.

interest reflected by

the commitment was one-qu.

percent greater than

the

There

may also· have

incre~se

that

ot

commitm~nt

the

from 20 percen

of $420,000,..but _ even that change w

the triqqer .figure was
to $430,000.
0.
Mr·. Rosenstein

Tell me, Mr. Saund,ers, on how many occasions
ever

assert~d

i;o

.~u

his belief that Jefferson

Standard was obligated to _prQvide all of the ._financing for
Section 2 that was

necess~~?-~.

A

Mr. Rosenstein

ne~er

said tnat.

~

Tell me on how

ma~~ occa~ions

after the Board

room meeting that you, on_Qehalf of Jefferson Standard, ever
made that commitment to

Mr.~ Rosenstei~

that Jefferson Standard

.
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would provide all of the funds to construct Section 2?

A

I never once gave

~ny

indication whatsoever

that Jefferson Standard wa~ .~ccep"t;ing any responsibility

A.

That

Q.

And

d transportation costs

were

to come up here and
A.

reimbursed.

I was told

compensated

Q.

time to

todaY. and

for your

testify?
A.

was told that I have
You have that

opt~on?

Yes.
~

Did you tell -- were you told

be able to charge

J~fferson

Standard for testifying

380
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te~~~ony h~r~

prior to your
I had an
over

opportun~ty

_today?

yesterday to

the documents.
Mr. Walsh's offi.ce?

is correct.

with you

today?

concerning
A.

He

0.

He

he was going to

ask you, did he not?
A.
I"

Yes,

could expect

hear

qu~stiol)s.

indicated

to say,

~nat

did
A.

Mr. Walsh made no

~ffort~

to put words

no.
Q.

No, I didn't say 't;hat.

to you in general what he
A.

Mr. Walsh

areas where he expected

.~xeected

directe~
t~

his benefit as well as my

my

Did

you to say?
at~~n~on

pos,e questions.

.o~n..

to those

I am sure for

I am certain the man wanted

to know what responses he _qould .expect to
Q.

he not indicate

he~r.

Did he suggest any. answer.s to you?

381

91
~

Did he suggest

Q.

Yes.

A

Mr. Walsh advised

an~~ers?

that I was presenting things

~e

on a couple of occasions

w~tq p~rases

that were not

being chosen very carefully.,.
~

And he suggested

~

He suggested that

~~fferent

phraseology?

A consider different phrase-

ology in order to:. .make my .ii?-tta.nt clear._
Q.

Now at this Board

~com

meeting, I believe you

mentioned something to the effect that Jefferson Standard
could assure itself of the.profitability of the Center, if
it were, with an option tq
leasehold, or rather half

p~chase
i~~er~st

half interest in the
in the Center, is that

correct?
A.

That is how the ne.gotiati.ons took shape.

Q.

This would have been half in Section 1 as well

as Section 2?
I believe that is porrect.
And I believe

tha~

you

ma~e

a

the

were

not

Yes, in general

th~t

is correct.
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-··

... _ , .. ---

withdraw that

quest~on.

··--:;:-. ·-·-

Did

~~.

Rosenstei~

Pischke ever object to

th~ .~act

or Mr. Carter or Mr.

that Jefferson Standard was

getting a 25 percent or 20 _percent participation in the
Sectio~ 2?

profits or rent of
~

I do not recall he~ring objections to the

participation clause in
~

th~

Did you ever

,ground lease.

~ake

the statement that they have

. objected stringently to a4d income participation on the
leasehold mortgage?
~

·As a matter of

fa~t

I did, I believe I did

make that statement which statement was called to my attention yesterday by Mr. !4aupin •.
Q.

And

that was in

mortgage loan district

th~.

sup~~visor

Excuse me, may I

recommendation on the
sheet, Exhibit 33.

~ave

Exhibit 33.

May we go off the .reco.rd •.

(Discussion off the record.)
THE COURT:

3ack on the record.

BY MR. TROTTER:
~

I show you Exhibit 33, you did make that

statement, did·you not, on Exhibit 33, they have objected
stringently to the income

part~cipation

of the leasehold
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mortgage?
That is correct, I did make that statement •
. ~~--------------------------------------------------------------~
MR. TROTTER: No further questions.
~

MR. WALSH:

I have no further questions.

THE COURT:

All ri_ght.

subject to recall?

WALSH:

Excuse~,

COURT:

Any

sir.

o~jection?

No·

opjection.
excused to go,

You're free

THE
Mr. Saunders.

{Witness excused.)
please.

MR. WALSH:

Whereupon,

was called as a

having been fir

ess by counsel for
swqrn by the Court,

DIRECT

defendant, and
s examined and

E~~INATION

BY MR. rlALSH :

State your name, sir?

c.

Patrick Nolan.
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Q.

Where do you now

A

For TeFranceau Realty Group.

Q.

How lonq have you worked for that orqanization?

A

Six years.

~

Prior to workinq

Group, what was your
A

w.

sir?

~Q.rk,

the

f~r

~eFranceau

Realty

employmen~?

I was senior Vice ?resident of the Frederick

Berens Company.
Q.

I want you to

Senior Vice

spea~

up so everyone can hear

of

Presi~ent

~he

Berens

period o( . time
by
A.

employment, sir?
Standard Life Insurance

Company.
capacity

~id

you wo

for Jefferson

Standard?

I was a reqional supervisor •.
And what reqion, sir?
A.

Here in the Northe.ast.
( -

(
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Where was your

of~ice

located at that

t~.~~

Standard?
years.
have been,

sir?
That would have
0.

be~n fro~

1965 .'til '67.

What were your resy.onsibi.lities while at
construction.lo~

Berens for the

on Loehmann•s Plaza,

Section 2, sir?
A
approval of a

0.

To review the information. and recommend
~

constructio~ . . lQ~.

And after the

did you have any

responsi~ili~ies

was placed in May, 1971?

A

cons~tructio.n

Yes, the

until the permanent loan

~.

.. , .·

construc~ion

commercial loan constructioq

loan was approved,

loan

-~~v~~~on

~~vision

of the

was part of my overall

responsibility.

0.

Who worked for

yo~~at Ber~ns

in the Section 2 constructi.on
qroups or entities or
A

.lo~n financing~

what other

ind~v.i:_q~al!f?

Well the entire

division and also the

and was involved

co~ercia.l

comm~~~~~l --~

construction loan

the Northeastern
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conune::cial loan division o(
~

,l~e.r.~ns.•

To whom did you

r~Rort

to regarding the

construction loan on Loehmann's .Plaza, Section 2, sir?
A.

To whom would I haye reported?.

~

Reported to, who

in the chain of command
A.

w~~ld

a~ ~er~ns

At that time

you have

repo~ted

to

in this time period?

actu~lly,

Donald DeFrance who

was the President.
0.

Do

you recall Mr• ,Nichols, Mr.. Rubach beinq

employed by Berens

durinq.~~~

A.

Yes.

0.

To whom did they r_!aport i;o?.

A.

Carl Rubach report,ed to me, D. o •.

oriqinally he was the

w.

.time,period?

Berens so for a

sible to him but

_Viqe President of Frederick

period_o.f~t~e,

I

Frederic~,W~. Be~ens

offices into actually
: occurred, D.

Exec;~ti.~e.

sep~z.:~t.~

o. Nichols

Nich~ls,

would have .been responsubdivided its many

. coJ::poJ::ations and when that

be,~~e, _t.h~ P~esident

of the North-

eastern office.
Where is that located?
.A.

0.

Company,
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....

Would you repeat t)lat?
you still at

~erens

and

supervision of

he permanent loan

closed in May, 1971?

I recall him

sayinq he was

of the construction

loan with Link.
COURT:

·r~ght.

All

Go

BY MR. WALSH :
'···

J.

~

vision of the

Who was

at

responsib~e

B~rens

constructio~..l.~~ ~ccounts

_for the super-

for Loehmann' s

Plaza, Section 2?

was.

A.

I

~

Now were you

still~ . respo~si~le

for .the con-

struction loan on Section 4 ~.w~en.the time came in May, 1971
for the permanent loan to

rq~o~~?

A.

Yes.

Q.

Let me show you E$ibit 7_8, sir, which is

this document and the

amendm~t.to

~f

you to look at it and tell..._me
.

~

MR.

TR01"1Ett.

4

.that document and ask

it bears your signature?

0 f _tl

e

1 ecord.

J88
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(Discussion off

~e recor~.)-

_

signature.
WALSH:
~

What is it, sir?

A.

A tri-party buy-se_ll agreement •.

~

And is that the buy-sell agreement that was

entered into between Berens,

.~efferson

Standard and Link

Properties?
Yes.

Who was it that

r~quired·the

execution of that

buy-sell agreement?
A.

Berens.

~

And who in Berens

required it,

,specifi~ally

sir?
Me.

-=~.1!/~-.::--, ~-----------------------------__,..,.
And how was it that you b_rouqht
you

~a~e .t~

make

about it?
A.

Yes,

in fact I doubt

to

pri.ox-: to
it required a

--~ip

They

:~is,_

_to

Gree~sboro

to
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:.:negotiate with what I was loe'd ng fi • aml Why I wanted it.
Did Jefferson

~

Stan~ard

require the buy-sell

aqreement?
No.

A.

-~----------~--~--------~--------~~~--~
Directing your at~~ntion ~o the _period of

time

1970,

wha~.a~tion,

~£any,

di~

Ber

with
thr~atened

In

A.

to

foreclose and

0.

Port City

Now

taken
1970?, - .

Yes.
How. was that probl.em wi ~ reqard to the

0.

status of the construction _and construction loan resolved,
sir, as far as you know?

.

MR. TROTTER:

I object to. any hearsay,

of

Sustai.ned.

~is

own knowledge.
BY

askinq f..or

that you were

~n cll~rqe

you~

I

of this loan
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qoinq on with it,,... is that riqht, Mr •.. Nolan?
A.

Right.
And you knew the 2roblems_ with Port

A.

Yes.
Obje~t

• TROTTER:

to tpe

Sustaiped as

0.

Go ahead.

e P.roblem that arose in

Can you

October, 1970, when

t:o foreclose was

resolved?
bj~ct

.unless he is the

or was in control

one th.at
und~~stand~~.

lengthy
never

cro~s

said_~ytb.inq

THE COURT:

~ich

examination of

Mr. Felt,
~x.

_about Mr. Nol

don't

Lay a foundation, please.

BY MR. WALSH:
~

Tell us please of your involvement in this

A.

As I said, I

matter?
supe~vised,

I ran the income

property, construction and: pe_rmanent loan division

of Frederick

W.

of.~all

Berens and . .its .companies, subsidiary
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companies~

that was my

invo~v:ement.

As far as this particu-

lar loan went and in this s.ituation, construction had stopped,
Port City was off the job .an.q the way that we resolved the
.i::h.~t;

situation was we required

the balance of the con-

tractors that had work ye1;. .t:o..comple~e and actually -- for
work to start and

complet~,,

.tha.t had contracts that would

and their completion and when
moved forward with the
~

those _entities bond their work

~a~

be in excess of $25,000,

~t~.s

was accomplished, we

con~tr~ction

When was the

loan.

cons~ruction,

.loan placed on

r status after the Oqi;ober, .1970 problem which

y

sir?

have

was right

A.

June 1st.

abou~

it was

....

Q.

Of

A.

That was

been

January 1st, '71, so I

of '70.

sir?

to the period of

time

terms of the

to May, .1971, w

.b.eing complied w
that
MR.

pe:r:;io~?

TROTTER:

THE COURT:

I

.
o~ject

to

~e

Overr~ed.
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~

Were you ever

not being paid in that

that subcontractors were

tel~

pe~~qd?..

MR. TROTTER:
THE COURT:

I ob.ject to, th.at.
Ask

h~

who

~old

him.

BY MR. WALSH :

·-.... ·-

0.

By anyone involved .,in Link Properties, Inc.

A

That were not

Q.

Yes.

A

I was never told ~hey were not being paid.

bei~g

.

paid?

.

.. ··--··~-----------------~-----------,

~

And were representations being made during

of time, Janua:cy:., 1.971 to May, 1971, that

tors were being paid on a reqular basis?
TROTTER:
don't know what

I object to that

talk~ng

I

representa-

about. by

tions·.

from the plaintiff's

THE COURT:
·group?
MR.

negative type

MR.

question.

d~d .t~e
pay~ng

any sense to
THE COURT:
.1;-

borrower

him up

the

I'Q.~.

I will allow it .

-------
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BY MR. WALSH :

Did Link

~

Inc. ever tell you during

Properti~s,

January, 1971, to May, 197.1, thai; the subcontractors on
Section 2 were not being paiq on a regular basis?
Not if they_ were

MR. TROTTER:

~n

mind.

Sustai,ned.
They did not.

THE WITNESS:
BY MR. WALSH:

What would Berens Aave done about the
of the

requisitio~~.

f.rqm J:anuary, 1971

if

, 1971,

th.e

during that
that question, Your

Honor.

foundation

I really don't

laid for that.

Your

MR.

H~nor,

be heard on that?

Yes, sir.
WALSH:

They have put

to foreqlqs_e .and that they
I have got

~e

weren't

. man here that was actually
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P.r~p~red

harge of this and he is

a~d ~.erefore

payments

in the proces.s. o.f

I

but you're asking

a

to say that t...'ley were

.b~ing

thin.~

the constructio

threatened to

into that,

you

hy,po~et.i,cal

happen, as I

hearsay.

he had these

Mr. Rosenstein

TROTTER:

r Mr. Nichols

Mr.

I

to~~

w~uld

object to

that

him .regarding this

Sustai,ned as ,to that.

THE COURT:

BY MR. WALSH:
Q.

Mr. Nolan, weren '1;.. you in charge of this loan

from Berens from January

A.

~'·

Yes.

TROTTER:

Q.

l.97.l,, .to May, l97l?

Were you in a

I object to

pos~tion,

~ir,

to know whether
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or not the monthly

requis~tions

on the cons.truction draw

were being paid on a timely and regular basis to the

borrower?
A.

Yes.
MR. TROTTER:

I object to the form of

question

answer.

That was
for.
Go

ahead,

si~.

BY MR. WALSH :

Q.

Tell me, Mr. Nolan.,. between January 1, 1971,

and May, 1971, what

const~uction

Link Properties, Inc. for
were not made in a

.d~aw~

.requisition submitted by
on the construction loan

regula~ ~ashion

when they were applied

for?
A.

~

They were made in

regular

~nd

timely

fashion.
~

And can you tell

u~ whe~er

or not Berens

threatened to foreclose on . the construction loan during this
time period?

A.

. _ ·-

Absolutely not.

.
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I think that the proper question would be to
threatened to foreclose.
MR.

~7ALSH:

threa.ten

Q.

A.

No.

Q.

Did
to be hearsay,

go~

Your Honor.

else told Mr.

Rosenstein on
Just what

COURT:

that is all

am looking at.

~

BY MR. WALSH :

Q.

Mr. Nolan, who wou.ld have made the recommenda-

tion to foreclose on this
January, 1971, and

~~ay,

~o~struction

19.71?

A.

Me.

~

And who would

threaten to

fore~lose

or

loan between

hav~

made the decision to

for~close

between January, 1971 and

·May·, 1971?
A.

....._..

"'··--

The Executive

Co~ittee

of

~rederick

w.

Berens

of which I was a member •
o foreclose
or
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MR. TROTTER:

leading,

Your Honor, this is

is

own. .cross

what he is doing.
to state whether
or not.
BY MR. WALSH:
~

State whether or not you ever made a recommend...... _

ation to foreclose this co.nstruction loan between January l,
1971, and May, 1971?

A

I did not.

~

State whether or

through its Executive

~ot

Commit~e~,.

foreclose the construction
MR. TROTTER:

the Berens Company,

e~er

made a threat to

.lo.a.~?

You~ Honor,. that would be i~
he is as

the

~arsay.

the Executive

THE

Committee.

Go ahead.
A.

When I was a membe_r , no •

~

What was the

statu~

of the loan when it went

into the time period of May,. 197.1, at

~e

time that the

·permanent loan was closing, .s.i..z::,_ the status of the
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construction loan?

A

It was current.

~

And was it in any

January, 1971 and May,
A

status between

ftiffer~nt

197.~ ~wh~:q

.the permanent loan closed?

It was ir. good and current standing during

that period of time.
~

I sh0w you

Exhibi~

13 for the defendant and

look at that, si.J::, and read it, please?
Off the record.

MR. TROTTER:

(Discussion off
COURT:

t~~ recor~.)

Back o.n
I

MR.

object

examined

through Mr. Felt' s
already identi-

MR. WALSH:

it as an accurate

fied it as a letter he
letter.

that or

THE

It could

MR.

proper to

~j,$_:Witness

Mr. Felt.

her~.

no~?

think it's

on

a

written by

ahead, see

THE COURT:

Go

MR. WALSH:

I have laid a foundation and I
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its admission.

MR. TROTTER:

Let me look at it.
0

This is strictly
olan and I object
WALSH:

•

~earsay,.
~o

Stanton

w.

it.

Your Honor,

t you look

at it, that is
Exhibit 13.

THE

• Rosenstein has

MR.

already

that letter.
a~k

MR.

this .witness about

it?
Since

THE

is what makes

I think this

issib~e.

• WALSH:

THE COURT:

That is

It's the lower right

BY MR. WALSH:
~

Have you read that, sir?

A.

Yes.

~

And assume, sir, that the payment of the

$59,023 or so in retention qn. or about April 12th or 13th,
1971, was made pursuant to _Link Properties, Incorporated's
request --
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Your Honor.
THE COURT:

The as.sumptio.n is

letter?
1n

already_testified

that the
this witness
about it?
TEE COURT:

I will give

BY MR. WALSH :

Assume that that

~

p~yment

was made as recited

in that letter, what would that indicate was the status of
the construction loan at the po_int in time in April, 1971,
Mr. Nolan?

MR •. TROTTER:
speculation of

I

~~nk

,t~~~ witne~s,

of it was,

.. an

he must have some

was.

a matter for
cross

ahead~

BY MR. WALSH :
stat~s.?

Q.

What was the

~

It was very good

o~

we would not have made

that payment.
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~vere

Q.

you ever advi.s.ed by· Link Properties, Inc.

that it was experiencing significant cost overruns on
Section 2, sir?
A

That Link

0.

Yes.

A.

No.

~

~ihat

Propert~es

was your function with regard to the

of whether

o~ .n~~ .~o ~lose ~~e

off the constx:u.c:t;i'o_n
permanent

was?

closed in

~o.an

.at the

~ay,, . ~-971?
~hat?

A.

ha_ve any
mination when the

should come about?

commitment we would

A.

have set

to Jefferson

Standard's permanent

loan closing,

At the
what was done

e

co~s.tx:uc.t~on

time?

have

, it would

would have

A.

·;.

or I

s~~uld

MR. TROTTER:

put it

Exc~se

th~s

way,

me, Mr. Nolan, I am
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..~

have to object.
to

He

said if

~is.

. th..!M

;t~e~e .wo~ld

is askinq

.have

some ..qoc~n~ation.
some
foundation.

Can you

or not a balance
I

be whatever

think would

he ca.lls _them
loan.
BY l4R. WALSH :

~

You were familiar ..
with the status of the loan

at the closing of the

pe~ane.n~

A.

Yes.

~

And what

beinq made on the

l_oan, weren't you, Mr. Nolan?

happened~o

requisit~Q~~- m~de

where did that money come

monthly by the borrower,

~~~q~?

A.

From us, the

~

And when it came

cons~ructio~

~ime

loan, was Berens owed any mQney_by
time the per.manent loan

these payments that were

f~d• w~re

lender.

to .close the permanent
t~e

borrower prior to the

pai4 over?

A

They were owed

~

And would that be . dlaracterized as the balance

th~

amount of the construction

loan.
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owinq the construction loan.at the time of the permanent
loan closinq, sir?
A.

Yes.

~

Can you tell me,

~·

Nolan, what representa-

tions were ever made by any.representatives of Link
Properties, Inc. or RedstQJle .P.evelopment,_ the borrowers,
for the construction loan.on. Section 2, that there were
inadequate funds to pay

fo~

tb$ constructiqn of Phase 2 at

the time of the permanent _lQ.an·,ql_os.inq in May,_ 1971?
A.

There were none.

~

Were you aware of

.~ny

oral

agree~ent

between

Berens and Mr. Rosenstein . ~at .Mr •. Rosenstein would per-

sonally guarantee payment .Qf _s.u.Qcontractors and vendors
accounts?
A

No, I was not.

~

Was there any

sue~ aqre~ent,

to your knowl-

edge, sir?
~

Absolutely not.
MR. WALSH:

Thank you, Your .Honor.

of the
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knew when we both used

.~o .li~e

Did he tall you

up here in Baltimore.

w~~t

~ad

he

testified

No, sir.
say anytAing about
• Saunders

• Walsh

testified to?
A.

No, sir.

A.

No,

You wa.nt to
• WALSH:
THE COUR'l':

No.
Go ah~_ad,

sir_.. .

DIRECT EXAMINATION
BY MR. WALSH:
~

Where are you now

A.

I am Assistant Vic.e President with Monumental

Capital Management

Corpora~~on,

~mploye4,

it's .a

Monumental Corporation, an investment
insurance companies, Monumental Life

Mr. Boqqs?

subsid~ary

of

to two life

.a~visor

I~su~an.ce

Company and

Volunteer State Life Insureu1ce Company in Chattanooga.
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Q.

And now prior to tp_at emp_loyment,

I was in the
American

1

mortq~qe

Texas.

Insuran~~ CO~_any

A.

whom

And prior

you employed,

~ere

sir?
Virqinia Bank-

A.

shares of

to worki_nq for

A.

Jefferson Standar4 Life

~

During what period. of
Ins1:4x-:~c-~,

Jefferson Standard Life

~nsurance.

t~e

did you work for

sir?

A.

From 1963 to I thi}lk it w_as January of 1970.

~

And directing

was your capacity with
A

Jef.~ers.C)_:q

Let's see, my

and I was in charge of a
Baltimore that had

loan production

yo~_attent~on

.Standard,.

tit~e

was

to 1969, what
si~?

Dist~ic~

p~qd~cti.o.n .~ffi.ce

Supervisor

located in

produc~iQn ..x::e~P.onsibility

responsibi.l~ ty .~or Jeff~rson

,-- mortgage
Standard in an

.to P.hiladelphi_a.
··- - - - - - - - - - - - - - - - - - - - - - - ·
area roughly from

Richman~
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Q.

Prior to 1969,
had you any

o~~r th~_Loehmann's

bu~i.~es.s. d~~lings

.with

Plaza

~.

an appl,icant
recall, he

that we financed

on Old Annapolis Road
store in it that Mr.
some time.

you
A.

worki~q

for

had that?

Jefferson Standarq •.
Is that the only

p~ior c~pnection?

A.

No, that is all I

~

Do you recall a m~~tinq ~n

Board room on the subject.Qf

~ecall.

.~e_Section

A.

Yes, I do.

Q.

Tell us who you

r~qall

A.

Well let's see,

v~~il

"'

.the Guaranty Bank
2

fi~cinq?

..

being

pr~sent,

sir?

Pischke and Ernest

Carter and Dennis and myselJ; . ~d .S.am

~senstein •.

And who was there .,from Jefferson Standard?
.

;

I am sorry, one

o~er,

Bad you had any

m~~tings

Chuck Maupin was also

there.
with Mr. Rosenstein,

Mr. Pischke or Carter pri~r. . tq ..th~ bank board room . meeting

-· 407
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on the subject of the

Sec~ion

2

fin~ncinq?

A.

Yes.

~

Had you had any occasion to converse by

telephone with any of

thos.~.. tl\~e,e.

individuals prior to the

bank board meeting?
A.

I do not

specific~lly

remember a telephone

conversation, but I suspeqt we . did.
Do you recall about
was at
. when .the meetinq
.

the board room?
A.

Well I believe it was the_ .21st . of April, is

that what you mean, the
Jl

d~te.

Yes, sir.
The 21st of April,_. 1969.

I have

~.t mar~eQ

on a

my

personal

Is that
A.

to

pi~

it down?

Yes.

get as

searched my

reco~ds bu~_not ~t

Of your own inter~s.t in find~:nq ·:the
A.

Yes.

~

What do you

recal~

about "any conversations

408
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sentatives of the
with reqard to the

you and the reP.re-

me~tinq ~~~een

that took place at that

prospec~~~a.~o~r~w~rs,.

Link Properties,

propos~q f.~anc~nq . fo~

Section 2 of

Loehmann's Plaza?
A.

Well two thinqs ar.e very .clear . in my recollec-

tion of that meetinq.

0.

Would you take the.. first _one, pl_ease, and

tell us about it?
A.

in.

I am tryinq to

The first one that I

r~ember

_x:e.melllb~r

_in

tne order .that they came
.th~

sequence of that

meeting was that Bill DartQ.r .--...di~ . I mention Bill Darter' s

name, he was also at that

~e.e:t;ing •...

Bill Darter made

that we consider doinq

~he suq~e~tion

th~ .~~.na~cing

. on a land· sale lease-

back leasehold mortqaqe

lOC\ll_:W~~

and right after he made

t~at ~~qqestion,

Keystone in the bridge,

~ai;..was

acceptable to the finance
and it was obvious from

.a,n .option ..to buy equity,

.a

to us, Jefferson Standard,_ . all4...w~

.way_

carter reacted that that wa•

it was like putting

_proposa~

that. made sense

~o~qht ~hat

.,c_~~tt~e ~f

~e

in that meeting

Jefferson Standard

th~t . Sa~

-~ p~oposal

would be

and Vail and Ernest
that they thouqht

they could live with.
The other thing t4at I remember specifically
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at that meeting was a lot of discussion about how we .were

goinq to protect Jefferson

.~t~ndard ~rom.makinq
.dec~ded

100 percent loan and we finally,
would go out and get an

o~:t,~.iqe

that the applicants

architect or .outside account-

~~coun~~nq

ant who would furnish an

more than a

to

~efferson

Standard

relating to those costs.

And wb.at was the
of

loan that

q~scussio~

~was..g:oi.nq

about the

.to be
about an

can' t remEnnper

A.

our sub-

And as

amount.

think

mission went into

that it took four
So. I. .~i.nd .of .don' t

submission

loan amoun.t ,or

,financi~q

of.
Q.

Can you explain a . l.i ttle

what you have reference to.

.whe~

fur~er,

Mr. Boggs,

you menti.on you weren't

qoinq to make a 100 percent . ~~
A.

Yes.

0.

What did you mean .bY

A.

Well let me go bac..k to

common terminology, Phase . 1

.~f

tha~?.
Ph~se

.this case..

l.

Is that

I.n .Phase 1 we

had done a land sale leaseback,..leasehold mo.rtqaqe loan and
'

.

41.0
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one of our requirements in.the_Phase 1 funding was that we
had to be shown that we w~r.e not _go~nq... t.o exce~d 100 percent

financinq.

That was a

pr~t~c.tion_~o ~ef~ersqn

Standard, I

recall that there was -- tl\is..wa~ in the_ early qays of sale
leaseback financing and we

a legal standpoint that
action that might be

we.

~anted

to be .very

care£~1

from

weren't. entering into a trans-

cons~dere4

by

.either the Insurance

Commissioner of the State _o_f .N:Qrth .Carolina or the IRS, we
wanted to make sure that

th~

l_an4 ..lease was at a .value that

could not be interpreted bY.. _an
a qimmick to provide addi"t;.iQ_na_l.
to us was that some of

~uthority_:

.f~nancinq,

th~.ren~l _inco~e

considered as a return of

as. sayinq this was

.P.:Z::i.n~iP.al.

a~d

.would then be

__

We didn't, on the .other h_"nd, J-te

anybody that we would do

the threat

.d~dn '.t

~0.0. P..~x:c~nt .. finan.ci~q,

assure

but the

protection we souqht was tllat. .:we _di_dn • t exceed 100 percent
financing in Phase 1 and

th.~i;. -~~e

philo_sophy flowed over

into Phase 2.

And tell me on

repr.~se~ta_t_iv:es

you were present when
told the prospective

ho~.many o~casions,

of Jefferson Standard

borro~~l; ~or S_ect~on 2

Standard would provide

if any,

al~ p~ ~-e ~unds f~r

that Jefferson
the construction

of Section 2?

4~1
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~

I don't recall

th~~

~

Can you tell me what authority you conveyed.

statement ever being

made.

to the prospective borrower
had to bind Jefferson

o~ po~ow.ers

Stand~rd

that .Drew Boggs

,to _any 4ollar amount for a

commitment?
A.

I think it was painfully _o.bvious to the
4

applicants that I was not . . a.. ..cotmllittinq .agent for the company
11\~nti.o~ on~ ~nstance,

and I would just like to
commitment on Phase l was

_g:~n-~rC\teq

by my office and went

into Greensboro where the . investm~nt
Standard is located, and

a~ nQ~

But when the commitment

acrt;~al.lY.

and came back to our

.~ommi tte~

o.~ .~eC~llll'ne.ndation,

a loan of $2,300,000, I

offi~e.to

the original

to Jefferson

.I belie,e, was

positive of that .amount.
. was issued from Greensboro

be delivered to the applicants,

it was cut, I believe, th$ .loan was cut by $150,000 or

$110,000.

It was a

substanti~l ~~t

and that is

ev~dence

riqht there that we had nQ.. coltlDli~~nt autho.rity, I mean to
me it is.

After the loan

app_licatio~n

was
in

Jefferson

Rosenstein

the
varia~ce i~_the

_amount
--------------

4~2
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in the commitment(....

=·,.

Thi:; is Phase 2?

that I had

A.

with Mr.

loan amount.

I

_do

recall
right.

0.

to the

A.

we were going; .~o .iec;ord,. I am sorry,

way

1, excuse me.
0.

Can you tell me

bank board meetinq until

tne.

that Mr. Rosenstein advise.4
Jefferson Standard for

o~

how

~ny .o~casions

,t~e..Y.OU

.left Jefferson Standard

~o~ .~ha.t .~e

al~ ~Q.{

from the

.was looking to

.tile..funds .i::Q .construct

Section 2?
A.

th~re

I can tell you

Did you have

were none.•

commupicatiop~

and
in

b~~ ~oard.~eetinq

Mr.

December or

Yes.
sir.

~s

CROSS

E~INATIO~

BY MR. TROTTER:
----~-------------------~---

------··

~------------·

4~3

~

And did you and Mr._ Carter and Mr. Rosenstein
rest~urant

and Mr. Saunders meet in a
to

~~e

meeting at the

Guar~nty

in Falls Church previous

.Bank board room meeting?

~

Name those parties. again.

~

~~.

Rosenstein, Mr •. Ernest Carter, Mr.

Saunders and yourself?
A.

I do not

meeting we had at a

I

think you're alluding to a

resta~rant,

I do recall, but I don't

recall Mr. Rosenstein being there.

He may have.been there.

~

Who was there?

A.

I recall Ernest Carter and Vail Pischke,

Dennis Saunders and myself .and I do recall some of that
meeting, yes, sir.
~

Did you discuss the concept of _financing of

Phase 2?
A.

Yes.

~

And at that time,

~as

Mr. Carter and Mr.

Pfschke looking for a means of providing the money necessary
to build Phase 2?
-------------------------

----·--------·--···--

······-·----
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A.

I

believe that is right.

They were actually lookin.q for 100 percent

financing, were they not?

.

A.

I don't know that •.

~

You do know --

A.

They were looking for financing, that is

obviously why we went down there
~

~o

.talk to them.

Didn't they tell you they didn't have any

equity money?
A.

No.

Q.

Did you discuss the sale and leaseback at

that time?
A.

No, we --

Q.

I

A.

No , we did not see. .it.

0.

Did you discuss a three tier financdnq concept

think that

answe~s

the question.

at that restaurant meeting?
A.

No.

Q.

You did not?

A.

No, sir.

0.

Did you subsequently?

A.

Would you mind tel.linq me what you mean by a

three tier financing?
- - - - - - - - - - - - - - · - - - - - - - · - - ·---- --------··----
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I will get to that later.
A.

Then I really, maybe I shouldn't give you an

answer to this question.
~

You don't know what it means?

A.

I have an idea, ye_s.

means, my idea and yours may
~

What is yours?

A.

Well

b~

I know what three tier

two different things.

~~at express~on

came from a John Hancock

kind of commitment that Jqhn Hancock used where there was
typically a land sale

lea~~b~c~,

a leasehold mortgage loan

and an option to buy equity.
~

Did it also

includ~

an equity .kicker such as

20 or 25 percent of the profits?
A.

It probably in many cases had an equity, well,

it had a participation, I ,don't cal.! it an equity kicker,
it had a provision and the pe.t"centage ranged all over the

board.
0.

Did you discuss that concept at the restaurant

meeting?
A.

No, I don't

belie~

we did.

We discussed

part of that concept, we did.. no~ discuss that full kind of

package financing.
~

Did you discuss

a~

equity participation with

--------------------------····---~------
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an option to purchase aspe.ct of 't:;his type of financing?
A.

No.
Could I tell you

~hat

opinion?

0.

Did you have a subsequent meeting with l1r.

Darter in Mr. Darter's office where Mr. Rosenstein and
Carter were present?
~

I

don't recall a meeting like that.

~

I

realize this has been ten years ago.

A

Twelve, as a matter of fact some of it was

'67 to '79.

0.

Ten years ago, sir..

there wasn't a meeting, you

_j~st

So you're not saying
dQn't recall?

A.

No.

0.

The same with the _restaurant, you are not

·saying they didn't

discus~.~e

mortgage leaseback financing,

you just don't recall?

- ..

A.

No, I recall what we discussed at that meeting.
Berens Company

4~7

recall.

0.

Did Mr. Rosensteil\ ever object to the 25

percent participation,

yo~ ~~iginally re~ommended

20 percent

and it came back 25 percent participation, right?
yes, sir.

A.

I believe that is

0.

Did he object to

A.

Not that I remember.

Q.

How about Mr. Cart;!!r, did he object to it?

A.

I

remember

h~

0.

rarely spoke to

objecting

The original
the·

Mr.

to.~~

for

~iqht,

~at?

J!lr. Carter and

.I _never

•ither.

loan~~at

Guar.a~.ty ~ank

you told Mr. Carter

.and Trust

percent kicker,
loan

A.

·in terms of
0.

You did

A.

Because

wo months, as I recall,

:for us to
over.
Did you tell Mr. Carter or Mr. Rosens
that you were _g:oinq to
--------------------·-···-----··-- .. -- ..
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remember s_ayinq

I don '.t
_......, ..

Did Mr. Rosenstein. ever tell
. you that they
considered the participati.o.n . in the rent _to be unrealistic,
the 25 percent?

A

Did he tell me verpally
Either way.

~r

_by .letter?

-·.

~

I don't

0.

I will show you

remember·~~ eve~
~ibit

.saying anythinq.

3_3, is that your

signature on the last paqe?.
Yes, it is.

And did you make the statement in there that
the developer
Your

MR. WALSH:

require

review

~-~nor,

I~ t~ink

~at.th~ ~itness
hav.~

.th$

be

brought

docum~t

to his attention witH

.subj.ect matter

before he is
to

THE
by aprior

.~peac~

st~tement?

MR. '!'ROTTER:

Your. Honor,

41.9
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g.

You would disagree....

Read

_thi~

.statement,

they have objected strenuo.Q.s.ly to .our incQme participation

in the leasehold mortgage •.. Y.ou did _make that statement?
A.

Dennis Saunders

di_~.

And you siqned it?
Yes.
And the statement ....
was also made they consider
it an unrealistic

particip~tion requirem~nt?.
.~t

says.,_ I guess.

A.

Well that is what

Q.

Did you read it

A.

Yes, but that was ..12 year,s. a_qo.

0.

Actually ten years.._ago

be~~ore

yo_u _siqned it?

f~.r

the record,

not?
A.

in Baltimore?

brought ell these
·A.

g.

Let me
can say.

I

remember.

A.

MR.

TROTTER:

THE COURT:
'-

..

I have no further

.

Redirect?
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REDIRECT Ef(AMINAT.ION
WALSH:

_that was

committed by

and at the

conclusion of
of

Would you state th,at

aga~n?

What was the amount of the financing that was
I

Stand~z:q

committed by Jefferson

at the conclusion of the

•

_by you,_ Saunders .or Maupin

m~eting

at the board room in April,

1969?
~

There was no

didn't have commitment
don't believe we even
~

comm~tment

au~ority

Mr. Pischke or Mr. Carter
amount of the commitment

provide for the

.~ver,
~£:

Obviously we

and as I have testified, I

ment~on~d.a

Now when in point

made.

loan amount at that meeting.

~f

time did Mr. Rosenstein,

voice_ objection that the

. $2,.500,000 was insufficient to

construct~qn.Qf _th~

improvements of Section

2?
MR. TROTTER:

Did you mean $2,025,000?

BY MR. WALSH:
Q.

I meant $2,025,000.?.

A.

I don't recall

th~m

objecting.

42f
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DIRECT EXAMINATION
BY

~m..

WALSH:

Q

Your name, please?

A

My name is Levi Maupin.

Q

What is your present age, sir2

A

Fifty-four.

Q

wnat

A

I am vice president of Jefferson Standard Life

is your present occupation?

Insurance Company, the MOrtgage Loan Department.

Q

Where is your officebcated?

A

In Greensboro, North Carolina.

Q

How long have you been employed by Jefferson

Standard?
A

About eighteen years.

Q

What was your education, if any, after high school

and prior to working for Jefferson Standard?
A

I was a graduate of the University of Virginia,

a B.A. in economics.
Q

In the period of time 1968 through 1971, can you

tell us what positions you held with Jefferson Standard?
A

I believe the first, beginning of that period, my

title was regional supervisor.

I was later -- prior to

1971, I believe -- promoted to second vice president and

. -· 422

5
- - - - - - -------------------------·
then vice president after that.

Q

Let me show you Exhibit 74 for the defendant for

If you would look at that, please.

tification, sir.

(Handing to witness)
A

recognize this.

This is the

Q

go through them one by one.

A

Q

For

what particular

financial

s does Exhibit 74

f Loebmann's Plaza.

A

Q

to?

Please

ecord Item A of Exhibit 74,

sir, by the date
It's

r a mortgage loan, dated

April 5, 1967,

Plaza 50 Inc. by Vail

A

W. Pischke, President.
Q

s a mortgage loan commi

A

Jefferson

issued by

2, 1967, signed by

Jr., assist

t

manager at that ttme, accepted by

laza 50

8, 1967, signed by Vail W. Pisc ke,

Look at

Exhibi~

Item C of Exhibit 74 and identf

423
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the meeting, as you reeall, si:?
~e

discussed the proposed

Prior to
Q
A

about a
in an effort to finance

Section 2, Loebmann's Plaza.
Q

Now, up to the time

When

the bank Board meeting

concluded, sir, what representations, if any, had you made
to the principals in Section 2 as to your commitment
authority on behalf of Jefferson Standard?
A

I have no coamitment authority.

I have not had

any, and I bad made it very clear to Mr. Rosenstein and

others that whatever I said or did would have to be approved
by the appropriate coomittees in Greensboro.

Now, had there been discussions of

tween Jefferson Standard and L

A·

to

Yes, sir.

Q
A

With whom were you involved in

424

J4
-·-~-------

WALSH:
Q

the Board Room
Q

At the Board Room meeting.

Did you have any discussions with Mr. Rosenstein
about the ter.ms to be considered in any application for
financing?

A

Yes, sir.

Q

l.JUl you please, Mr. Maupin, take us through, as

best you can recall, the

exa~t

exchange of conversation that

you and Mr. Rosenstein had at the Bank Board Room meeting

about those particular items or texms?
A

Do I need to limit it to Rosenstein as opposed to

other spokesmen?
Q

No; Pischke or Mr. Carter, whoever you spoke with.

A

I recall quite vividly that we bad -- we set the

total dollar figure of $2,700,000 that would be made
available, that would be recoamended to our investment

cOmmittee, subject to our findings as we got into more
concrete plans of construction,
leasing, •
.

so fort.&'l. f

At that time, we knew what the land eost was.

believe by then, we knew that the net c.ost of land to

I

35

Mr. Rosenstein, the partnership or to the developer
interest, was going to be around $500,000.

This was after

the sell-off of the parcel to Gulf Oil Company so we could
peg that with certainty.

Consequently, we deducted the land

and talked about a mortgage of two million

t~

in that

meeting, $2,200,000.

Q

And did you have any conversations with Mr. Rosen-

stein about the funding of the construction, sir?
A

Yes, sir, I did.

Q

Tell us about that, please.

A

I specifically recall asking the question, "1i1ell,

what if our financing package does not cover the cost7"

And

Mr. Rosenstein made the comment that it could bring -- that

would be no problem; we could bring in some other partners

if necessary.
I recall definitely the number ranged from $100,000
to $200,000 with no problem of equity funds.

TROTTER:

Q
A
funds as

I didn't hear that last

Repeat it, sir.

characterized-t~lOO,

b~
I

a:ount of money

_____ 2:_s·e- over and above the $2,700,000 that we were

426

37
-------------

---------------------------

Q

Tell me, please, what commiement, if

an~

repre-

sentatives of Jefferson Standard made at the bank Board
Room meeting to provide all the funds for construction.
A

There was never any such commitment made; no

promise was made for

Q

~11

of the funds.

I show you Exhibit 45 for identification

dant and ask you if you will look at that and
whether

r not it has any relation to the
the

commitment~

wbat is 45?
MR.

It's the May 3,

financial state-

ment.

drawing

MR. TROTTER:

is.

THE COURT:

ere was any connection

MR. TROTTER:

between the two or
asking

correlation.

is

draw conclusions
Mr. Walsh?

-

I don't agree.

-.

THE COURT:

I can't hear you, sir.

MR. WALSH:

I don't agree.

...

--

I

say.

427
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certainty.

I think I do,

sure.

25,

Q

and between

1971, when you got the letter which has been introduced by
the complainants requesting the increase in the mortgage

loan, tell me on how many occasions you and Mr. Rosenstein
or any representatives of Link Properties, Inc., might have
talked or met and talked.
wben I say "talked," I mean on the phone or --

A

Very numerous occasions. Thirty times, perhaps.

Q

Tell me on how many. of those occasions, Mr. Maupin,

the complainant or complainants' representatives represented
to you that the complainant, Link Properties, had a right

to all the funds necessary to construct Section 2.
A

Never any such statement during that period of time.

Q

And on how many occasions was it alleged that you

had misrepresented and defrauded and/or deceived?

A

No such occasion.

Q

l-lhen was it that you first were advised by the

plaintiff's representatives that they were entitled to all
of the funds necessary to construct Section 2, when they
made that claim to Jefferson Standard?
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A

I honestly don't believe I knew that they expected

us to write them a blank check until they filed the com-

plaint in this original complaint.

MR. TROTTER:

I object.

That is not responsive.

We never asked them for a blank check.
THE COURT:

Sustained.

THE WITNESS:

That's a characterization.

For all of the funds necessary,

regardless of what they might decide to build, and it was a
unilateral decision -BY MR. WALSH:

Q

No. wnen was it that you first were advised by

the complainants or their representatives that they were
demanding that they had a right to the payment of all funds
necessary to complete the construction of Section 2?
.I ;-

A

I don•t recall getting any such

d~d

at any

t~e.

letters.
Q

exhibits?

Q

I

~

going to show you Complainants' Exhibit 19,

sir, being the Redstone Development letter of April 7, 1971,
signed by Mr. Rosenstein.

You did get that letter, didn't

you, sir?

429
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·---------------------·

(Handing to witness)
April what?

HR. TROTTER:
MR. WALSH:

-·----·

April 7, 1971.

THE WITNESS:

Yes, sir.

BY MR. WALSH:

Q

Now, as a result of that letter, were there con-

versations between you and Mr. Rosenstein on that subject of
additional funds

reque~ted?

A

Yes.

Q

Now, on how many occasions after you got the letter

and during any conversations with

~~.

Rosenstein can you tell

us that you committed Jefferson Standard to the payment of
any additional funds, sir?

A

I didn't commit Jefferson Standard at any

t~e

to

provide additional funds.

Q

tihat action did you take in response to Mr. Rosen-

stein's request that the loan be increased that is contained
in this letter, sir?
A

I had our local field man at that time take a

fresh look at the property, do an analysis of the rentals,
and report to me his findings.

Q

wbat did you do with regard to any action in the

home office, sir?
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A

I am leading up to

All of this was in

t~~t.

preparation to go to the committee to discuss whether or
not there was a way to justify providing more funds, and
I did that. I discussed it with the loan committee.
Q

And was there action on the April 7, 1971, request

for more funds from the loan committee, sir, just -- I

wa.~t

to know if there was any action on it.
A

No, sir.

Q

Can you tell whether-it was approved or disapproved?

A

It was disapproved.

Q

That is what I meant.

Did you communicate that action of the loan committee to Mr. Rosenstein?
A

Absolutely.

Q

And was there any further exchange on this

particular point of additional funding between you and
·Mr. Rosenstein after you communicated the loan committee's
action and before the closing on May 28, 1971?
A

We may have conferred.

We did not talk about this

point any more after that •
., :

Q

Let me refer you to the meeting of

~~y

1971.

that subject ever discussed at that meeting?

A

This is the equity option?
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MR. TRO'ITER:

MR. lJALSH:

date, again?

The letter is May 25, 19?1.

THE WITNESS:

I was about

to

get to that.

That was

the next step, I believe, sinc.e we were nat going to increase
the amount of funds.

I believe in the meantime, Mr. Rosen-

stein bad conferred with the Riviera Trust people.
BY MR. WALSH:

Did you get that infor.mation from Link Properties,

Q

Inc.., sir?
A

Or Dic.k Amoff

or Mr. Rosenstein, one of their

spokesmen.
Q

Now, up to the closing on May 28, 1971, what

requests were made to Jefferson Standard to -- strike that.
From the April 7, 1971, letter, Exhibit 19 of
the complainants, and up to the closing data of May 28, 1971,

can you tell me what requests were made by Link Properties,

Inc., fo: extensions of the closing on the pemanent loan?
A

There were no requests for an extension ht that

time period.

a short reeesa was taken)
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wbat is that particular document?

Q

The minutas of the actions of the
from those, I prepare the
the applicant that cites

that goes

detail the

business aspects

Q

And I ask you

July 17,

what you have reference

to?

A

The

Q

sign on
this commitment

the action of the
fact that I am a senior officer of the company.

Q

Were you authorized in 1969 to sign a commicnent

such as this on the Section 2 financing without direction
of approval of the finance committee?

A

Q

Without -- ?
the direction and approval of the finance

committee.
A

-

'

No, sir, absolutely not.
whether or
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Q

connnittee?
sir.

Q

Are there categories of tenants that are considered

when you're trying to analyze a mortgage loan application for
a shopping center, sir?
A

Very much so.

Q

Are they given any particular names or categories?

A

Yes.

Q

What are they?

A

We basically have local tenants, regional tenants,

and national tenants, and that is somewhat of a measure of
the credit responsibility, the industry of profitable
operations, the market acceptance of that tenant in a
particular location, the likelihood of the store being a
success.
Q

In what category of credit -- strike that.

In what category would national tenants fall?
THE COURT:

What do you mean, examples or

categories?
BY MR. \vALSH:

Q

When you refer to a national tenant or local tenant --
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The most desirable, the strongest financially,

nationally recognized names like Sears, Roebuck, for example.

Q

Are there other categories or other types of

tenants in the credit category such as the regional tenant?

A

Yes.

That would be a lesser known but regionally

known tenant.

MR. TROTTER:

Your Honor, I question the relevanc
I don't think there is any do

orts all of this that·was ever
borrower,
those

the first

categories, and ·r

loan

there is

THE COURT:

Mr.

MR. WALSH:

I

that.

If I don't, I

-would

ahead.

• WALSH:
the categories local and credit
and Mr. Rosenstein, sir?

A

Absolutely.
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Q

Let me ask you a couple of questions and develop

it, Mr. Maupin.

Can you tell us when it came near the

t~e

of the closing of the permanent loan commiement on Section 2
and in late Hay 1971, what was the then status of the break-

down of credit versus local tenant in Section 2?

A

Section 2 was -- in that respect, that was a dis-

appointment because it was
when we didn't

~eally

rep~esented

know as

mu~h

in the beginning,

about the tenants in

Section 2 as compared to 1, and at that

t~e

there was about

a 60-40 ratio between credits and locals, and it was represented to us. to me ~ersonally bv Mr, Ros~nstein. that tae¥
would at least match that ratio in Section 2 and would have
credit tenants over there.

Q

Did that fact actually come about?

A

It did not.

Whnt information did you possess from
Link

es, Inc., prior to the closing on

loan

spa?
A

Q

you have looked at
or most of them.

I would ask that you

1~ 1 436
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-
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ana
aoout them, sir.
:~-them:·-again,
~- -~- ~-g-~~~~~~~§~~~=~~~~~~~~~~~~~=
t

-!·:··:·-

:~V;

a

.. ...,

:. .

- -,~

1~~1\

THE COURT: State for the record what they are so
Mr. Trotter can keep track of them.
MR. l.JALSH:

wnat

exhibit numbers?

79, 80, 81, 32, 83, 84, 85, 86, 87,

88, and 89.

TdE COURT:

All right, sir.

BY MR. WALSH:

Q

Please look at

~~.

sir.

(Handing to witness)
A

(Pause)

I recognize them, sir.
Q

Let me go back and finish an area.

~bat

dis•

cussions, if any, took place between you and Mr. Rosenstein

about Jefferson Standard's categorizing of the spa as a
local tenant?
A

Do you remember any such discussions?

lvell, I think to be able to answer that, you need

a time frame because that tenant changed as time went on.
Q

Were there any such discussions at any time

between -- in the time frame between the time of April 1969
and May 1971?
A

No, not to my knowledge.

Q

All right.

WOuld you identify, sir, Exhibit 79

please?

1
--------------------------------------------------------------------
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A

It's a letter addressed to me dated July 2, 1971,

signed by Richa=d M. Arnoff, attorney for Boulevard Associates
and Link Properties, Inc.
Q

And Exhibit 80, sir?

A

Exhibit 80 is also a letter to me dated August 24,

1971, signed by Dick Arnof£.

Q

Is that connected with No. 79 in any way, sir?

A

Yes.

Q

Go ahead, sir.

A

81 is a letter addressed to Jefferson Standard,

Look-at 81 and identify it, please.

addressed to my attention, dated July 10, 1973, and it is
signed by Samuel J. Rosenstein of Redstone Development Corporat ion.

Q

No. 82, sir?

A

82 is a letter addressed to Samuel J. Rosenstein,

Boulevard Associates, dated July 26, 1973, signed by me,
accepted on August 8, 1973, signed by Samuel J. Rosenstein,
President, Boulevard Associates, by Redstone Development
Corporation, the general partner.

Q

And No. 83, sir?

A

This is a letter addressed to me dated August 8,

1973, written on Boulevard Associates letterhead, signed by

Samuel J. Rosenstein of Redstone Development Corporation.

rr_- --438
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Q

Are 81, 82, and 83 connected or related in any way

to the subject matter?
A

Yes, sir.

Q

Identify 84, please.

A

84 is a letter written to Jefferson Standard Life

Insurance Company, Attention Mr. F. E. Harley, dated June 26,
1973, and signed by Samuel J. Rosenstein, President, Link
Associates, a Virginia

L~ited

Partnership, by Redstone

Development Corporation, a General Partner.

Q

Are the letters referenced in that letter attached,

A

Yes, referencing Link Associates, Loehmann's

sir?

Plaza, Section 2.
Q

Identify Exhibit 85, please, sir.·

A

This is a letter addressed to Jefferson Standard

Life Insurance Company, to my attention, dated July 16, 1973,
signed by Samuel J. Rosenstein, Redstone Development.

Q

Is there attached a letter which is referenced in

the Redstone letter, sir?
A

Yes, sir.

Q

Please identify Exhibit 86.

A

86 is a letter addressed to Fred Harley of

Jefferson Standard dated September 10, 1973, signed by
~
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Samuel J. Rosenstein, Link Associates, by Redstone Development Corporation, a General Partner.

It was accepted on

September 12, 1973, at Jefferson Standard, signed by F. E.
Harley, III.
Q

Are the letters referred to attached, sir?

A

Yes, sir.

Q

And identify 87, please.

A

This is a letter addressed to Mr. Harley at

Jefferson Standard dated October 3, 1973, signed by Samuel J.
Rosenstein, Link Associates, by Redstone Development Corporation, a General Partner.
Q

And is the letter referred to attached, sir?

A

Yes, sir.

And identify Exhibit 88, sir.
is a letter addressed to me at
Standard

22, 1977, signed by

J. Rosenstein,

Redstone
Q

And Exhibit

you tell us -- identify

that for the record.
A

property,

This

Section 2
of that financing.

And does that photograph fairly represent
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Q

Although it's slightly out of chronological order,

Mr. Maupin, can you tell us if this Exhibit No. 88 dated
June 22, 1977, was the result of any discussions or con•

farencea regarding settlement and compromising

differen~es

between the parties 7

A

No, sir.

Q

Is the letter relatively self-explanatory about

the intent and purpose or an there other fac:.ts which are

necessary to explain it adequately, sir?
3

A

I think it could be explained. probably, to elear

it up same.
Q

tV()uld you, with the understanding that we're

trying to detemine the admissibility of this document,

explain it to clear it up, if that is possible?

:·,-

-·--··

.......

....

~--------~-

--....-----------~-

1 objeet to that question,

Houor.

needs

I will let him answer.
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THE WITNESS:

This was definitely accepted -- if

not this piece of paper, but I wrote to Sam in response to
this and I remember clearly one point that I clarified in
that letter which required him to accept my letter to make
sure we had a meeting of the minds, and that was that the
$5,000 would not be a direct deduction from any sums of
additional ground rent due Jefferson Standard, but rather it
would be an expense item that could be deduced from gross
revenues before we arrived at the amount due Jefferson
Standard.
I remember clearly writing that letter and

Mr. Rosenstein agreeing to it.

The background of it was

that he was at that time planning a rather large expansion

or office tower in Section 1 of loehmann's Plaza and I
remember clearly a visit in his office.
I was accompanied by our local field man, and we

discussed his plans.

He at that

t~e

I believe stated that

he did not yet have permissible zoning to erect this highrise building but he didn't really anticipate any problems
with that.
We discussed the parking, the

~pact

on the parking
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availability, the parking and the need for additional
parking.

And I believe that we even discussed the feasibility

of decking the parking or adding a second level of parking
to accommodate the office building.
I think, too, that Mr. Rosenstein indicated the
possibility of subterannean parking, maybe two levels or
three levels, a considerable amount of underground parking,
and the two of us agreed that just

maybe this was a way to

resolve some questions between·Jefferson Standard and the
owners of the shopping center and that we might do a new
financing package to include the office building.
I

Part and parcel of that financing package was
payment of all the past-due and accrued additional ground
rents that was owing to us at that time.
It was never any question about whether those rents
were going to be paid someday, but, really, rather how were
they going to be paid, what method was going to be used.
we

And

had high hopes this would -- might just be the way to get

it all done and bring the account current.
BY MR. WALSH:

Q

Mr. Maupin, are you familiar with the status of the

payment of the percentage rent for Section 2 for the year·
1972, sir?

----·-· ··-

-.

-

.
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A

I believe so, yes, sir.

Q

And can you tell us whether or not Link Properties,

Inc., has paid the percentage rent on Section 2 for 1972,
sir?

A

Yes, sir, they did.

Q

Can· you tell us whether or not, sir, Link Properties

paid the percentage rent on Section 2 for 1973?
A

- ·-·. -

--

.

I believe they did, yes.

.......................

·--~---..---..-..

..............

~~~_...._.._.._

TROTTER:

What document

..._--~.-.

84 through 87.
MR.

\-JALSH:
Q

With regard to Exhibits 81, 82, and 83, sir. the

letters of July 10, 1973, July 26, 1973,

and~t

8, 1973,

respectively, tell us generally what subject matter they
pertain to.
A

This relates to a rework of some space in Section 1

of Loehmann's Plaza, store space, that involves the old
original Kroeger store which was later occupied by Consumers
Co-op as a grocery store, and Mr. Rosenstein wanted to
Q
----

Mr. Maupin, I just want the subject matter.

I am

going to ask you some questions, sir.
----------------~--------------
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A

That it has to do with what I just said?

Q

~.Jere

you involved in the discussions of that

subject matter with the Boulevard Associates representatives1
A

Yes, sir.

Q

~-Jho

A

Mr. Rosenstein. .

Q

fu!d do those three exhibits set forth the general

was that representative?

nature of the agreement or understanding that was reached on
how to handle that particular matter?
A

Yes, sir.

Q

What was the way in which there was going to be

any credit against the percentage rent payments in Section 1
with regard to that particular transaction that we have just

referred to?

A

Mr. Rosenstein was, in effect, or was in fact

buying a leasehold from the Co-op etn-e.

I remember it.

I believe the consideration was something like

$~0,000,

part of which was to be financed over a period of time.

ana

the amount of annual payments that the landlord was going
to make to that tenant to, in effect, buy them ·out was something like $12,950 -- $12,930 per year for fourteen years.
His plan was to redo that space once the tenant
was out and lease it to some other tenant interested in space
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there.
Q

And what connection was there going to be between

the amortization and the money used to purchase the leasehold
in~erest

from Kroeger and percentage rent overage in Section

sir, that was provided for in the documents?
A

~.]ell,

we agreed to the -- the reason I hesitate, I

am not sure it was purchased from Kroeger, but the amouilts

involved, the $12,930 per year for fourteen

year~was

going

to be recovered by Mr. Rosenstein through a right of offset
in the gross income of the property before any calculation

was made of participation ground rents payable to Jefferson
Standard.

Q

ment.

Mr. Maupin, I may have been incorrect in my state-

Wou1d Rosch-Dale Cooperative be more like the pers9n

or the entity that the lease was purchased from?

A

The owner of the

Q

And up to that period of time in August 1973 and

Cons~er

grocery. right.

during the discussions on how to reach this agreement on
Boulevard's purchase of the lease from Rosch-Dale, what
position did Mr. Rosenstein and Boulevard take as to their
liability for payment of percentage rent on Section 17
A
for.

No position contrary to what the agreement calls

They asked for a right to deduct these

pa~ents
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income before calculating sums due us.

71
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As a matt·er of fact,

)·-.

I
I

it was -- I don • t know whether it was one of these letters

or subsequent that Mr. Rosenstein specifically mentioned.
that after the full

pa~ent

of these annual amounts, our

participation would be, in effect, reinstated as a result
of those payments not being made, being completed.
Q

I show you Exhibits 49 through 64 of Jefferson

for identification and I ask you to look at th
and particularly the

49 through 54?
64, sir.
THE COURT:
BY MR. WALSH:

Q

And pull out,

Associates financial stat

sir.

49 through 64.

All right, sir.
WALSH:

these Exhibits 49

throug~

(Handing to witness)
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Yes, sir.
r,ihere did you get them?
get them?
office

A

or his accountant's
the documents,

Q

sir?

sir.

A

Let me look at them
~

..

--.--

,_

a minute,

sir.

Now, sir, starting from Exhibit 64 and going
backwards to Exhibit 56, being the December 1971 year-end
statement and going back to the 1974 statement, tell me if
there is reflected on those -- 1977.

You're now looking at

Exhibit 64, sir?
A

Yes.

Q

The statement for the year ending December 31,

A

Yes.

Q

Tell me if there is reflected thereon calculations

1977?

consistent with the understanding set forth in Exhibits 81,
82, and 83 regarding the deduction of percentage -- the
deduction of the amortization cost of that leasehold purchase
from the percentage rent obligation.
---- ----------------------------
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A

Yes, sir.
you ·look at

THE COURT:

e year enaing

I am going to hold you here

You can pick it up after the lunch break.
(wnereupon, at 1:00 p.m., the hearing was
to

at 2:00p.m.)

J
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-----------------·-----------------------~~ERNOON

SESSION

Go ahead, si:r.
wb.ereupon,

resumed the stand,

swom, was

examined and
DIRECT EXAMINATION (resumed)
BY MR. WALSH:
-'-··

~-

--

-

Q

-

I want to show to you Exhibit 63, being the

financial status as of 12/31/76 -- excuse me.

Tell me if

that reflects deductions from computed percentage rent using

the amortization amount for the purchase of the leasehold
from Rosch-Dale.
A

Yes, sir.

Q

I show you Exhibit 63, being the year-end financial

statement ending December 31, 1975, Boulevard Associates,
and ask you if that likewise reflects the use of the Rosch-

Dale leasehold purchase amortization figure to offset the
percentage rent calculated.
...,~

...

..

A

mortgage

Yes, sir •

2, and I would
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-··

or not there were any funds escrowed out of the
permanent loan.

e were

A

tw~

escxows, yes, sir.

Q
A

Q

settlement statement

And

Properties?

indicates any
A

Yes,

Q

Thank you, sir.

I show you Exhibit 79, sir, being the July 2, 1971,
letter from Mr. Aronoff to you.

Tell us in general terms

the subject matter of that correspondence, sir, before I
ask further questions.

A

Yes.

It was -- I remember receiving this letter.

It was an outline of the proposed secondary financing that

the owners were either negotiating or about to negotiate
with Riviera Realty Trust.

Q

Did you have any

discus~ions

with Mr. Aronoff as

counsel for Link · Properties about that particl.ilar matter
that is covered in the letter, sir?
A
Yes, sir.
-----------------------------------·-·-
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I think that would be

NR. TROTTER:

he~say.

I tdll overrule
for t:J.'le

MR.

If he was counsel
BY MR. WALSH:

Q

How does he sign that letter, sir?

A

Attorney for Boulevard Associates and Link

Properties, Inc.

Q

~~en

you had discussions or negotiations with him,

what did he represent

h~self

to be with regard to Link

Properties, Inc., sir?
A

tvell, he was their attorney.

Q

Did he ever tell you he was not authorized to

represent them and negotiate this matter?
A

No, sir.

Q

And take their position?

A

No, sir.

Q

Did you deal with him on that basis?

A

Yes, sir.

Q

I show you Exhibit 80 of the defendants, being

the Aronoff letter of August 24, 1971, sir.

Did you get

that from Mr. Aronoff?
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A

Y.es, sir.

I remember this lettar.

Q

Is that connected with the subject matter of

Zxhibit 79, sir?

L~

A

Yes, sir.

Q

Were others involved on behalf of Link Properties

the discussions and negotiations with you about the

Riviera Realty Trust, t.'le seeondary financing, other thlln
Mr. Aronoff?
A

Others in the ownership 1

Q

Yes.

A

Yes, sir.

Q

Who else?

A

Mr. Rosenstein and I discussed it on several

..

~

occasions.
Q

Now, up to the time that you received the Aronoff

letter of August 24, 1971,

E~hibit

80, please tell me what

position Mr. Aronoff, their counsel, and Mr. Rosenstein,
their spokesman, took about Jefferson Standard's not having
supplied all the money to provide for the constl:Uetion of

Section 2.

A

They took no position other than to say tpey needed,

the _g!)t1qns back so they could go and deal with Riviera

because Riviera was requiring the same or similar options
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as a part of their package.

Q

To that extent, we discussed it.

w"'hat, if any, allegations were made by either of

them about Jefferson Standard not carrying out ita obligation?

wbat time frame are we talking

MR. TROTTERs

about?
MR. WALSHJ

May 1971 to August 24, 1971.

THE WITNESS: No, sir.

-~:P---------------------------------------------------~
MR. TROTl'ERs I don • t think that is a fair line
iry, to go beyond the closing of the pemanent

eady testified he turned doWD ehe Apri

request for

, 1971,

increase in financing.
I think

it • s relevant.
BY MR. WALSH:

Q

e it for me, or repeat

A

it.

MR.

Read back the question,
the referenced

portion of

by the court reporter)

BY MR. WALSH:
Q

I am going to finish the question.

The obligations
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- - - - - - - --------------- ---------------------that Jefferson Standard was supposed to provide all of
the financing for Section 2.
A

..........

There was no such conversation about that at that

time •
MR. WALSH:

I move the admission of Exhibit

Do

of
TROTI'ER:

THE COURT:

Yes, sir.

All right.

It's admitted.

(Document previously identified
as Defendant's Exhibit No. 80
was received in evidence)
BY MR. WALSH:

Q

Please read that letter, sir.

MR. TROTTER:

I don't think it's necessary.

It

speaks for itself.
THE COURT:

If it does

if he wants to read it

into the record? I will let him do it.
THE WITNESS:

This is Exhibit No. 80, which is a

letter written by Richard Aronoff and addressed to me on

August 24, 1971.
-------
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"Dear Chuck:

The transaction with Riviera Realty

Trust was recorded today and the initial $350,000 advanced.
I will be sending you later this week a full set of docu-

mentation with Riviera Realty for Jefferson Standard's
review and approval in accordance with the understanding
of the authorities.

"I want to take this opportunity on behalf of
myself and Vail Pischke, Ernie Carter, and Sam to heartily
thank you for your gracious cooperation and understanding

in helping us to close this transaction.

We are very

grateful to you for taking an entire day out of your busy

schedule to review this

transa~tion

with me and to work

with us in arranging to have the transaction closed on

time.
"In addition, I want to thank you personally for

the gracious hospitality extended to me by you, Mr. Mosley,
and Mr. Thompson when I was with you in Greensboro.

"With warmest regards, I remain yours sincerely,

Dick."
Thank you, sir.

Any objection?
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MR. TROTTER:
MR.

t~ALSH:

79?
Yes.

MR. TRO'ITER:

Same objection, Your Honor.
I will make the same point.

I assume some of these ink no

the

your elient' s.

for that, Your
Honor.
THE COURTa

g the typewritten

MR. WALSH:

strike or disregard

portion'l

that.

~

been on the letter

when it came.
The Court will make

the same exceR

e same ruling;

on· is preserved.

"

(Document previously

as Defendant's Exhibit o. 79
was received in evidence)

..-..

BY MR. WALSH:

~

-·-·-· ··- 4.. :...__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __...
Q

Were there any reasons that Jefferson Standard

had that you were personally aware of, sir, to agree to
enter into the option to purchase the land of Section 2
that is referenced in Defendant • s Exhibit 38·, the July 23,
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1968, latter ai'.d spec.ifically the second to last paragraph?
A

Yes.

Mr. Rosenstein bad expressed his desire

that the financing of Section 2 be tied into Staetion l

and that we were -- upon the closing of Section l, we
owned the land under that portion of the shopping center
and it was a feeling in my company that, you know, we didn't

want -- we regarded this as one c.enter from the standpoint

of the physical property and the way the stores complemented
each other throughout the center.
I think the general public. perhaps
pping district, even though there are

entities

It was
MR.

~ortant

••

I objeet to

might think.
THE COURT:

you know, part

of

to have

BY MR. WALSH:

Q

Was that concept forced upon Link Properties?

A

Absolutely not.

It was part and parcel of their

plan as clearly stated in this letter.

Mr. Rosenstein .

expressed to me several times that he would like to do that
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type of financing plan on

Se~tion

2.

please.

Q

Were you made aware by any representative

(Pause)

of the borrower, Link Pl=cperties, Inc. , at or very near the
elosing on May 28, 1971, as to the amount of unpaid obligationa for subcontractors or vendors that were then outstand1ng wheu the loan was closing, sir?

-·-.

··~ ···-····

.

.-.-------....
A

No, sir, absolutely not.

Q

Now, how many

-----------------~
lette~:a,

from 1970,

ugh December 1971, did you author at the sp

• Rosenstein that you prepare and

certain things

Let's

A

I am not

sure I do.
Q

Jefferson Standard?
· etters, except for he wanted same

A

ite
side~

and let him know whether we

what he was asking.
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there any letters
that

Mr.

~ow,

on how many occasions during that time pe-riod

I have just referred to did you suggest to Mr. Rosenstein
that he author letters to you or to Jefferson Standard con-

taining certain tnfor.mation that you suggested be in the
letters?

A

Absolutely none.

I remember he testified other•

wise, but that is -- I had no such experience.

MR. WALSH:

Your Honor, I wish to move to be

exhibits I referred to

yesterda~

certain exhibits which I have pres
wha·t I have brought to r

attention yesterday,

those

would be Exhibits 74 thro

THE COURT:

to those?

With two exceptions,

,,.

77,

One,

. ·11 ask whether there can be a stip

ation from

If not. I will have to put Mr. Rosenstein o
• Maupin bas concluded.

And Exhibit 76, the

lein
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THE COURT: Any objection?
MR. TROTTER:
THE COURT:

No objection.
You are excused.
(~vitness

excused)

back on

Do you want to put Mr.
the stand?

sir.

MR.

Honor, letting me call h

THE COURT:

other questions of

MR. WALSH:

THE COURT:

guess we're

for

Cl:'OSS.

Whereupon,
LEVI P. MAUPIN

resumed

having been previously duly

, was

testified further as follows:

CROSS EXAMINATION
BY MR. TROTTER:

Q

Before I proceed, could I have D-31?
Mr. Maupin, did I understand you to say that in

the Section 2 commitment, there was a provision, I believe
in Paragraph 19 -- let me get it.
MR. WALSH:

Exhibit 75, Mr. Trotter, sub-item E.
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BY MR. TROTTER:

Q

I will r-aad it.

''Furnish avidence satisfactory

to Jefferson Standard prior to when the loan is closed, in
the form of certified balance sheets, sufficient capital
has been paid into the applicant corporation in the for.m
of stocks or unsecured loans from stockholders to pay all
costs of improvements, furniture, fixtures, without
financing it from other sources and to purchase -- and the
purchase leaseback, that is, an adjunct of the mortgage loan
commitment. "
Let me ask you this, Mr. Maupin.

Did you get such

a certification from Link prior to the closing of the loan?
A

Prior to or at the time of closing, right at about

that time.

Q

You did.

Is that in the for.m of that financial

statement?

.
•

- ·--

A

Sir?

Q

Is that in the

A

Yes.

Q

That was submitted to you?

A

Yes, sir •

fo~

of the financial statement?

t" ··-

Q

'-d~

net wor
····::··.
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project

a lot of difference
your answer, ·

Q

Did he denand that Jefferson Standard fund the
entire project?
A

No, sir.

Q

Did he ever mention, prior to closing, that

Jefferson Standard had indeed placed a loan on a concept
of 100 percent financing?

A

He may have stated it in a letter or made a

reference as something being predicated upon 100 percent
financing.

Q

That was the letter of 4/1/71, was it not?

A

I am not sure.

Q

4/7/71.

A

I would have to look at it to be sure of the date.

Q

That was followed by a letter, subsequent letters,

in which he requested, after conversing with you, that the
loan be increased by something like $350,000?A

$325,000, I believe was the figure.

That is my.

recollection.
Q

11tat was turned down?

A

Yes, sir.

Q

wnen did you communicate the rejection of that
----~---=-·

--------- ------.--
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request to Mr. ?.osenstein?
It was done through a p}'l.one call.

A

I think the

first written evidence of our reaction to it and that of the

committee was a letter written on the 15th of April, I
believe, ai'.d I said something like, "It's going to be

diffieul t to justify more fund.s."
I

have forgotten how it read.

Q

I don't want you to guess if you can't remember.

A

I am not guessing at· the concept of the message

in the le.tter.

I can't quote the words verbatim.

The

message was clear that the c.ommittee had turned it down.
Q

In the April 16th letter --

A

I don 1 t. know the date, sir.

Q

tmatever· that letter was that you wrote to

It wasinApril.

Mr. Rosenstein.

A

Soon after we received the request f:rODl Mr. Rosen•

stein, the

Ap~il

7th request.

MR. TRO'ITER:

Could I have Complainant's Exhibit 23,

please.
BY MR. TROTrERJ

Q

Is thu the letter you're talking about, April 15,

19717
MR. WALSH:

The date, sir7
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l·IR. TROTTER:

A

April 15, 1971.

Yes, sir.

BY 'HR. TROTTER:

Q

Is there anything in that letter that says that

the committee is going to tu.-n down the request1
A

It refers in the very first sentence,'as I

explained to you during our two recent telephone conversations," and then it goes on to say, "There is some question
in my mind that we're going to.be able to do it."

We had numerous telephone conversations during

those days.
Q

You further said you will need a complete analysis

of the total deal, including an updated appraisal of the
real estate; did you not?
A

I probably did, if you are reading from that

Q

I will let you check my reading.

A

I will take your word for it, if that is what it

Q

And Mr. MacMahon said -- "I understood in a

lette~.

says.

conversation with

h~

yesterday that he plans to meet with

you next week," the last part of the first paragraph.

A

Yes, sir, that is correct.

Q

And the final paragraph, I will -- "As soon as

465
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Mr. !4..acM.ahon has had a chance to revia't47 your proposal, I

will discuss our findings
let you know."

wi~~

the finance committee and

Correet7

A

I believe it says that, yes, sir.

Q

Did you follow this when -- when did the finance

committee make its decision?

Do you remember in te1111S of

this letter of April 15, 1971?
A

I can only estimate the time.

Q

I don't want you to guess.

A

I will have to answer I don't know, then, sir.

Q

Did you write a letter to Mr. Rosenstein advising

Did you write a letter?

him of the action by the finance committee?

A

I don•t believe that I wrote· a letter, no, sir.

Q

Did you call him'l

A

Yes, sir.

Q

Do you remember when you called him?

A

Sometime after the committee made that decision,

~diately

Q

after that.

I don't remember the date.

Would that have been around April 26, shortly

before the loan closing?
A

It would have to be between --

Q

April 16th.

A

It would have to be between April 16th and May 28th
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the loan was closed.
Q

So there was only about twelve day3 between your

letter and the elosing date of the loan?
A

It was more than twelve days.

Q

There was a month and twelve days.

A

Right.

Q

But you don't remember when you talud to ~ir. aosen-

stein7

-·

A

No, sirt I do not.

Q

All

righ~.

Now, is there anything
that

r8Q'I.QI~a

the borrower to disclose his

of

the shopping center?

· lieve it's spelled o

A

in the

commi~t,

no, sir.
all that requires the

Q

borrower to disclose any

interest he might have 1J:

a tenant?
A
Q

in

No, sir.
\lell, let me

corre~t

that.

_:J
1 ?-----------~-

-

----·---·---·------------------·------------------------ ---------------------

---'

Well, it involved more than one matter

the percentage

Section 1.

related only to

Is

A

That

Q

Now,

for the increase in the 1
by the committee,

written complaint
of Jefferson
the

the failure
scope of

dard to fund the increase

g center, of.Section 2?

shop~·

I received many complaint

Q

Did you receive any complaint letters prior to

your letter of July 26, 1973, concerning Boulevard or
Section 1?

A

Complaint letters?

Q

Yes, about the failure to fund Section 2.

A

"I don • t think there was any complaint about

failure to fund.
·o:-:<-P~-- --·~-.-,.

was

wanffitg

~ole

-LU~.e --..&2--

funded what we agreed to fllild.
I

ad be d.t ...lz' i :woe ali

oJ..

n~s

··- ...........
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.
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Q

I will show you Plaintiff's Exhibit 27.

I would

direct your attention to certain language in that letter.
The second line, does Mr. Rosenstein say -- the first two
lines: "This will confinn our conversation at my office
on Thursday, April 26, '73, in which I expressed a dissatisfaction of my partners and myself as to the participation provisions of your mortgage."
A

Yes, sir.

Q

Does it also say, "In view of the gross inequities,

you agreed to"
A

pertinent.

You're skipping over one sentence that is very
"We recognize this is a completed transaction

which is difficult to reopen. "

I think that is a very

pertinent sentence in that letter which you just skipped
~·

over in your reading of it.
And I will continue.
is

Maybe you don't

but I will mention it anyway.

commitment

was

this --

A

Where

Q

Yes.

the

"This

projected income of
I am not with you, sir.

I am sorry. I

469
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..

reading.
sorry.

Here it

this?
catch

TROTI'ER:

Q

My question is this:

Did not Mr. Rosenstein

register a complaint as of May 1, 1973, concerning the
.Section 2 financing arrangement?

.·--· · .-.... ------------..---.. . -------------------llllp
MR. WALSH:

Your Honor, I would object to counse

Characterize the written words o
speak for tqemselves.

also to
standing

for

the sole

theory which the

Court asked htm to

in some fashion.

don't think it was

evidence and

would object to the wi

on it, on those

various grounds.

to recall what I recall
into evidence.
MR. TROTTER:

I don't recall that being
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Your Honor.

I will

TRO'ITER:

Q

Isn't it fair to say Mr. Rosenstein complained

about Jefferson Standard's financing under Section 2 in
that letter?

A

He complains about the participation provision of

the mortgage.

Now, at the time you went to -Excuse me one moment.

that I

MR.

just started.

thought.

Q

Now, going back to this meeting at the Board Room

in April 1969, I believe you testified Mr. Rosenstein was

there; Boggs was there, was he not 1

A

·Yes, sir.

Q

Mr. Saunders?

A

Yes, sir.

471
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Q

And also Mr. Darter?

A

I believe so, yes, sir.

Q

And Mr. Carter?

A

Yes, sir.

Q

Mr. Pischke?

A

I think he was there for part of that meeting.

I

am not really sure of that, but I believe so.
Q

And at that

t~e,

the projected square footage of

the shopping center was a total of something like 114,000
square feet, was it not, the same that is reflected in the
commitment?
A

Whatever the commitment says is what was projected

at that time.
Q

I believe that is close.

Something like 102,000 of shopping center plus

another 12,000, rough figures?
A

Yes, sir.

Q

For office space?

A

Yes, sir.

Q

And at that time, did you consider the cost of the

shopping center?
A

·Yes.

Q

I believe you testified that you --

A

At the time of the commitment, you mean?
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Q

No, at the t±me of tbe meeting.

A

The board meeting?

Q

Yes.

A

l~e

gave some -- there was some more or less 'mlmowa

quantity at that time, but we had some histo%'1 to go by on
Section 1, and Mr. Rosenstein is an experienced developer/
builder.

Q

He kind of knew what c.osts were.

I believe you testified on direct examination, did

you not, that you knew the cost of the land would be $500,000 -c.orrec.t7 -- at that time?
A

'111e land proposed for Section 2.

Q

Correct?

A

Yes, sir.

Q

And the total cost. to be $2,700,000?

A

That is the parameter we were working with at that

Q

So

A

Yes, sir.

time.
~t

would 1ndieate building costs of $2,200,000?

A
Q

Was

the

laud?
~lo

appraisal had been made.
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time 3.lld certainly had no way of knowing that.

My question was this -The expansions and so forth?

$2,200,000 was What was being

Q

that

At

A

time,
'\

of the

conversatio~

-rstanding or

Q

characterization of the
now.

Wasn't $2,200,000 plu

talking about facts

discus sed as the

total cost of the project?
A

No, I can't

s characterized that

way, Mr. Trotter.
Q

t-lould

was dis-

cussed as

cost of the project?

A

Q

No.

I said it was discussed as a package o
we

were willing to consider.

We didn't

the cost was going to be.

Q

It was a question of 100 percent financing

A

No, sir.

~bsolutely

not, not at that time.

After

we had abandoned the joint venture, that buzz word was not
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mentioned again.

We're talking about an entirely different

type of financing package in the Board Room, and it had no

relation to 100 percent financing •
.. '!."

Q

So you're saying that Mr. Boggs was incorrect whe
that there were discussions
I don' t -- I am not saying anything about

Boggs

, what he heard, or what he thought he h

am telling . u the best I can possibly recall,

I

I heard,

what I said.
Q

The

cut down to

$2,025,000, was
A

Whose

the recommendation.

Q

say that you said at the

meeting
A

I didn't say

faet, $2,025,000

~s

As a matter of

to the finance eom-

mit tee.
Q

did not Mr. Sa

Mr. Boggs sa ,. ·they would recommend $2,200,000'1

· am not sure that they did in the Bo

A
' .

I believe they indicated at one time or ana

• Rosenstein.

They may have testified to that, th.8

ey would recommend that or thought they would, subject to
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praisals and additional research.
Noi.,, at . ~~t time -l'~~

a matter of fact --

don' t have any question pending.

Q
...

r\

I •dthdraw that

Q

sider

~~

Holiday s.

that time?
the question

NR. WALSH:

to the

t~e

frame,

Your Honor.
THE COURT:

Bank board meeting?

Yes, I am tal

ng about the Guaranty

All right.

• TROTTER:
Q

the Holiday Spa lease discussed at
I don't recall that any

spe~ific

t meeting?

tenant or

rchant was discussed at that meeting.

... .

lly the purpose of the meeting •
-

Q

At the thle

of the loan commitment, did you con-:_

sider the Holiday Spa?

A

----

Yes, sir.
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Q

And that was subsequently increased in size, was

it not, from the 9900 square feet to 16t000 ground floor
and 24,000 on the roof?
A

Not really increased in size on the overall basis.

They took same space from other stores and gave it to the

spa.

Q

I understand that, but my question was, sir,

~~e

spa lease was increased from 9900 square feet to a total of
something like 24,000 on the roof and 16,000 ground floor.

A

I believe that is correct.

Q

Did you approve that?

A

Yes.

Q

No, sir, that wasn't my question.

We had the right to approve the plans.
Did you approve

the increase in the spa leasehold 7
A

We must have.

Q

You mu.s t have?

A

Yes.

Q

And you. did not increase the loan to eover the

c.ost thereof, did you?

A

We did not increase the loan from the $2,025,000.

Q

And the cost of the center did increase because of

the spa, did it not?
MR. WALSH:

I object to that.

I am not sure there
47~

136
is any evidence on that point.
T~-IE

COURT:

If he knows.

You can answer if you know, Mr. Maupin.
THE WITNESS:

Well, it was alleged by the owners

of the property that their cost ran beyond the amount of
financing and we had much
various CPA's

w~o

test~ony

during this trial from

didn't agree with each other on the

amount.

There were apparently some cost overruns.
BY MR. TROTTER:

Q

The difference between the CPA's was Mr. Pincus

said the total cost was $2,350,000 and Mr. Rosenthal said
it was $2,300,000.

A

Isn't that correct?

I don't recall the difference in the

t~.

I know

they did not agree.
Q
to

And Mr. Rosenthal deducted $50,000 that was paid

Holiday, paid to Port City, in settlement of that litiga-

tion.

Aren't you aware of that?
A

No, sir.

Q

Mr. Rosenstein ever write to you that he was

deducting '$50,000 from the total cost of the center?
A

I don't recall any such letter from him.

Q

I will get to that later.
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A

He may have.

I don't recall it.

Q

Now, you recall giving your deposition in my office

on October 17, 1978?
A

Yes, sir.

Q

I direct your attention to Page 19.
You:r Honor, he hasn' t laid

MR. WALSH:

this, and I presume Mr. Trotter is now trying

l:

•

rather,

t

Your F...6nor, I told him -

TROTTER:

remembered giving a depositio

on October 17,

with Mr. Walslfs

, and I

rule in
Queens Caroline

MR. WALSH:

case or
Honor.

to this, Your
I object to this
other questions with

it, as to the deposit·. n, written or o
'

1 statements or

801.404, he has to

and

the witness seems to agr

to that.

a deposition he signed or not?

MR.

~-IALSH:

No.

THE COURT: We will treat it as an oral statement.
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MR. TROTTER:

I thought he had signed it.

A written statement, you have
it to him.

r:.m..

Honor,

clear.
it as signed, so

that it

it is through

was
Signature waived.
WALSH:

Yes.

BY MR. TROTTER:

Q

Do you recall me asking you this?
"Did you approve the addition of that 28,000 square

feet to the building?"

Your answer --

MR. WALSH:

Your Honor, I object to this
the Court cited, the Ro

in
which a deposition is

been

versus Commoncase, as

wealth.

212 or 213 VA.
THE COURT:

What he wants you to do is show
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That is the area we're in.
words,

-~

---

In

to direct the witness'

it

and shot-r it

then
show it to him?
Sure.

Go ahead.

BY MR. TROTTER:

....,_
...
u .

Q

'~id

you approve the addition of that 28,000 square

feet to the building?"
And your answer was, "No, sir."
THE COURT:

Now show him the document.

BY MR. TROTTER:

Q

Would your answer then be correct, or now?

MR. WALSH:

He never asked him that question in

this trial and, therefore, under Roberts versus Commonwealth,
he doesn'thave any right through the deposition to try to
~peach

him.

He has got to ask the same or basically the

same question in trial before he can use a deposition question
and answer to purportedly impeach him.

MR. TROTTER:

I did.

He said he did approve the

spa.

THE COURT:

I think it was asked earlier, Mr. Walsh.

MR. WALSH:

I agree with -- I disagree with the
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comparison, Your Honor.

I know it was asked.

BY MR. TROTTER:

Q

Didn't you give that answer at the time, Mr. Maupin,

in my question to you, did you approve the spa?

I think you

can answer that yes or no.
MR. WALSH:

I object to him arguing with the

witness.
MR. TROTTER:
MR. \-lALSH:

I am not arguing with the witness.

Badgering the witness, and demanding

an answer from him before he has had a chance to read the
deposition.

THE COURT:

I will let

h~

review it before he

answers.
Page 19, wasn't that what you asked him for?
MR. TROTTER:
A

He is now on Page 20.

I believe, as best I can recall my answer in the

deposition, my understanding of the question, "Did you

approve the addition of that 28,000 square feet to the
building," "Did you approve," meaning me personally as an
officer of Jefferson Standard Life Insurance Company, approve
the additlon, I did not personally review and approve these
particular plans that I think you were referring to.
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BY

~m..

TROTTER:

Q

No, sir.

A

Then in the -- go ahead.

Q

Excuse me.

The question was, did you approve --

MR. t.J'ALSH:

Your Honor, pardon me. I object.

Would the Court permit the witness to finish his answer
before counsel interrupts him and starts another question,
sir?
MR. TROTTER:

I object to the witness changing my

question.
THE COURT: Sustained, Mr. Trotter.

Go ahead.

BY MR. TROTTER:
Q

My question is, did you approve the addition of

the 28,000 square feet?
A

That is what I am talking about.

Q

Wasn't your answer "no"?

A

In the deposition, no, sir, I did not _m)'prove it.

Q

Correct.

Let me have that, please.
Did you subsequently write a letter on December 19,
1969, to the Berens company, approving the addition?
A

I would like to see the letter before I try to

recall what I said.
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Q

You don't recall

~'lhether

you 'nrote a letter to

the Berens company on December 19th, approving or disapprov-

ing?
A

I wrote many letters to many people during these

times, and I can • t recall from memory what I said to him.

on a certain date without looking at the letter.
1'-.IR.

~-lALSH:

\mile Mr. Trotter is looking for that,

I would like to correct my citation to the case of Robertson

versus the Commonwealth to Hodges versus the Commonwealth,
213 VA 316.

Could I see Exhibit 75, please?

MR. TROTTER:
THE CLERK:

I think you have it.

BY MR. TROTTER:

Q

I sr..ow you the letter, Mr.

~.aupin,

copy from Item I in Defendant's Exhibit 75.

which is a

I take it you

did write that letter, did you not?

(Handing to witness)
A

I did write this letter, yes, sir.

Q

Do you not state ·- this is at the bottom of the

first page:

"The validated commitment as outlined above is

subject to· the following conditions.
national lease is to be

~ended

of the ground floor area toS16

(1)

The Spa Inter-

to provide the enlar2ement

sao" I assume

you meant
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square feet.
A

Yes, sir.

Q

"•

•

.for an addition of 24,000 feet of roof

area, square feet (which is to be tmproved with a deck,
tennis court, and

sw~ing

pool facilities), amendment of

the gross rent per annum to $114,000 and a guarantee of
the lease by Holiday Universal, parent company of the
lessee."
You did write that letter?
A

I wrote that letter.

wnat

you just read is a

condition of our acceptance of the Holiday Universal lease
and the recognition of the total dollars flowing from that

lease in complying with the -Q

I asked if you WTOte that letter.

A

You're taking it out of context and making it mean

something else.

It wasn't intended to mean something else.

THE COURT:

MR.

TROTTE~

Try to answer his question, Hr. Maupin.

I object to Mr. Maupin arguing his case

at this time.

THE lviTNESS:

I object to you putting words in my

mouth.
THE COURT:

Try to answer the question.
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BY MR. TROTIER:

Q

~mat

was my question?

My question was, didn't you write the letter?
A

I wrote the letter.

Q

Thank you.

That increased the rental for the spa area from
$50,000
A

to

$114,750?
Yes.

MR. WALSH: I object.· His letter didn't increase
it.
BY MR. TROTTER:

Q

I am talking about the increase, of course, in

the center J l:he spa rental from $50' 000 to $llA...O.O.O.--.did---it...
Wasn't that a condition that you placed on it?

not?

A

That is what that paragraph that you just pointed

to says, yes, sir.
Q

Now, you and Mr. Boggs and Mr. Saunders were the

ones who negotiated the financing; that is, the mortgage
financing, and the sale leaseback with Link Associates,
were you not?
A

There were other people involved in it with the

Berens company as broker.

Q

Mr. Darter was also involved?
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I think he had some small role in it about the

time he left.
Q

On

behalf of Jefferson Standard, there was you,

Saunders, and Boggs?
A

That is correct.

Q

And youlere not at the meeting at the restaurant,

the luncheon meeting at the restaurant. in Falls Church?
A

No, sir, I was not.

Q

Did you ever approve · the plans for the inerease in

the size of the spa?
A

Are you referring to me personally?

Q

l-Jhen I say •'you," Mr. Maupin, 1mless I state other-

wise, I am talking about Jefferson Standard by you as an
officer or you on behalf of Jefferson Standard.
A

I did not review the final plans.

That was the

responsibility that was delegated to someone else.

I forget

even who actually looked at it.
Q

Was that done by Greenhorne & O'Mara?

A

I don 1 t believe so, no.

I thitk their services

were retained for some other purpose.
Q

Let me read you the third page of Exhibit 15 and

see if this letter refreshes your recollection, Plaintiff's
Exhibit 15.

This is a letter from Greenhorne& O'Mara to
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Redstone Development Corporation, "In accordance with the
procedure outlined in our letter of December 16, 1969, to
Jefferson Standard Life Insurance Company, our office has
reviewed structural provisions for the spa and small store

dated June 18, 1970, from the fir.m of Zubkus & Zemaitis
and found them to be substantially adequate."
A

Structural provisions, that is part of the total

Q

Part of the plans?

A

Yes, sir.

Q

Were there any parts of the plans that you did not

plan.

approve, Jefferson Standard did not approve?
A

I don' t believe

Q

In arriving at a valuation for loan purposes, you

..§O.

consideldthe capitalized income from the property, did you

not, such as Loehmann's Plaza. Section 2?
A

That is one of the considerations, yes, sir.

Q

Wasn't that done in this case?

A

Yes, sir.

Q

And I believe Mr. Darter testified something like

it was a valuation of $3.5 million based on something like

a $330,000 net income before debt service and this was
before the expansion of the building.

Uould that be
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consistent with What you recall your valuation was at the
time?
A

No, sir.

Q

What did you value it at at the time, at the time

of the coamitment?
A

Three million two, totaled with $500,000 on the

Q

$3,200,000?

A

And two million seven on the building.

Q

Did you revise that valuation after the increase

land.

in the size of the building by the addition of the roof deck

and the increase in the office space area?
A

No, sir.

Q

You didn't consider that at all?

A

Considered it, yes, sir.

Q

But you did not increase its valuation?

A

No, sir.

Q

notices
A

Rent notices.;
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that there is no

relat~onship

between those values

construction costs?

My

MR. WALSH:

estioninq.

..,:

THE COURT:

obj~ction ~ontinues

to

......

Yes, s..ir, the.

s~me

Y MR. TROTTER:
si_r.

Yes,· s..ir.

us over
$3,300,000 to complete as

by the two accountants,

Larry Andreas, who was

this.

MR. WALSH:
THE

job -Go ahe.ad.
We had to go

additional

evidence

to

comple~~~t~s

job.

the

in

brouqht .. ~~to.. the _Court here

THE COURT:

Sustained as to the

BY MR. TROTTER:

What money did yo~ ..borrow to complete the job?
---------·---------------------------
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We borrowed

A.

$600,~00

Trust, we borrowed $75,000
in as an additional

f~~m

partn~~

Messrs. Rotewein and Bell,_

tq

rebuttal

~ai$e

Realty

an.additional $100,000,

a .total of $775,000.

I have several. more questions
~

~

typ~ qu~stions

THE COURT:

~viera

Equitable Trust and we took

m~~inq

MR. TROTTER:

from

anq I

If they're br.ief, qo

d with your cas.e?

WALSH:

Your Honor.

Excep~

to

as~

admiss

If that is

;

I .am.

MR. WALSH:

reserving

closinq my case.
to

MR.

you of£erinq the e
to the

I may

the

the exhibit as

o_ff~r.

Y MR. TROTTER:

Now sir, Mr. Rosen. stein,
.
.did
that he

objeqt_~q

=t;o :the grade

in Section 2 as OPP.OS.ed .to. Se.ction l?
A.

I did.

----'~--------------------------·-····--·
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MR. WALSH:

think it's

I

obj~ct,

prop~r

support
'l'HE COURT:

th~t

is not the

.question on rebuttal if

.t:h~ t.

.

OVer~led,

Certainly

go.

ahead.

S~andard's

tions,

classifica-

a regional tenant.
MR. WALSH:

net worth of over
$4,000,000.
He can't

fica tion is •
THE COURT:
tell

his opinion

Sustained as to that.
~as.,.

no.t

.Jeffe~son

BY MR. TROTTER:

Q.

Are you familiar

~~th Jef.fe~son

Standard's

criteria for a local tenant . as..oppo.s.ed to a reqional or
national tenant?
~

That was

inqraine~

by Mr. Maupin on numerous

----

in my .mind very adequately

.~c~a~ions •

•...

-------------~~
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national

they
three or .more states.

worth in excess of $4,000 ,_000 and they certainly could not
be classified as local.
MR. WALSH:

I obje?t, that has to be hearsay.

THE COURT:

Sustained.

BY MR •. TROTTER:
~

Mr.

Rosenstein~

di~

you have any conversation

with Mr. Maupin as to how .many na.tional tenants, how many

reqional tenants and local .tenants he wanted for Section 2?
A.

Yes, sir.

~

What was that?

A

Mr. Maupin spoke to me in connection with a

type of tenant he preferreq in Section 2 of Loehmann's Plaza
versus Section 1.

He

specific~lly

to see a larqer number of

lo~al.

told me that he would like

tenants in Section 2 because

the rental income would be higher and they were now quote
partners and they wanted to

~e

_sure that we qot the highest

rental we possibly could.
~
·---

Now Mr. Maupin

me~tioned

that he had made an

----- " - - -
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offer to you in the form

~f

a .. letter, which I believe has

been previously identified a$ Plaintiff's Exhibit 2, a letter
dated February 10, 1976.

A

Ar~

I believe so, I

you familiar with that letter?
wo~ld

like to see it if you

don't mind.
MR. TROTTER:

Comp,lainants • Exhibit 2 or

Exhibit, whattav:er,.. ~t _was admitted?
It wasn't admitted.

THE CLERK:
TROTTER:

Exhibit 2 was
You wa.nt to

s~e

MR.

exhibit.

I wasn't even close.
to take a look and see

THE COURT:

if the Clerk can find i
MR.

as.. to the timinq

refresh his

exhibit,

That ~asn ' t marked a

WALSH:

refresh his

a 1976 letter.

~eco.llection

MR. TROT'l'ER:

All _riqht.

so it • s

Well, fine.

BY MR. TROTTER:

you recall Mr.

~

Do

~aupin ~kinq

A.

Are you referrinq .to the .$32,0_00 adjustment

that offer?

----------------·----·----------
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in the triqqer point?
Q.

Yes.

A.

Yes, sir, I do rem.ember i.t well.

Q.

Why didn't you

A.

This offer was made after better than three

and a half years of

acc~pt

intens~ve

it?

negotiations between

~1r.

Maupin and myself which resulted in ma.ny trips on my part
down to North Carolina and .trips on his part to visit with
me in my office.

Mr. Maupin tol.d: me through these various

conversations that he was tryinq bis best to get his
finance committee or
that we had which

whate~~r, .. to

related-~~

litigating now, and after

work out the differences

.this entire matter that we're

.~~e~ ~~d

a half years of this

neqotiations with Mr. Maup!_n, Mr. Maupin knew fully well at
that time we were already . gei;tinq $152,000 in -MR. WALSH:

I

obje~t

to his speculation as

to what Mr. Maupin knew.
THE

COURT:

it'.~

If

sometpinq he told him, it's

all right.

THE WITNESS:
THE COURT:

Yes, sir.
I will. allow .it.

BY MR. TROTTER:
Go

ahead.
-~

-

-------····-·---
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A

th~t

Mr. Maupin knew

mately $152,000 at that

t~~e

also knew we \-Tere paying

we were getting approxi-

in rental from Holiday.

He

in interest to the bank

$~8,_000

on the money that we had to Qorrow in order to finance the
situation and I told him a:t... t~.e .time that letter came in
that I was really insulteq by the letter and that we couldn't

consider it because we thouqht it. wa.s grossly unfair and
grossly inequitable.

0.

You said $88,000· i.n interest to the bank, the

bank or Riviera?
~

A combination between Riviera and the bank,

the amount of money that

~e

on this $775,000 worth of

had _to pay Rotewein and Bell

~inan.cinq

that we had to get in

order to complete this work.
MR. TROTTER:

I have no

~rther

REDIRECT EXAMINATION

BY

to you by Mr.
in Section 2, sir?

Maupin
A,.

were

started

we

ou~

small stores.
Sir, I don't know

~hen

you

--------------------·-----·--·-· ------ ------·
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THE COURT:

I think that counsel have adequately

argued this case and it's taken 10 days to try and I think
I probably heard more evidence than I need to hear in
deciding this case.

I think it's understandable, we're

dealing with events that happened some seven and a half,
eight years ago and in trying to reconstruct what happened
then, there is the effort on the part ot counsel who have
done a tremendous amount or preparation to put all or the
evidence and documentary and otherwise that they have to
bear and the resources to put on evidence to try to
construct what happened.
I think counsel correctly pointed out that the
critical issue

or

this case is the credibility and basically

the issue to decide is who you believe.

I think the first

question is whether there were any misrepresentations or not
and that is the easy one to answer, depending on how the
Court answers that one, the rest of it follows.
Basically from the

test~ony

ot the evidence and

considering all of the arguments of counsel, I think that
the Defendant did misrepresent to the Plaintiffs and to put
it bluntly and distinctly as I could state it,
Rosenstein is a truthful witness.

~~.

You cannot help but get
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the feel of witnesses after 10 days of being in Court with
them and seeing them on the stand for a long period of time
and I

th~k

truthful.

1n trying to assess that, I think he 1s basically
I say that, because I am not going to recite all

of the other witnesses in the case, I want the record clear
that the Court makes that finding, I think that
misrepresentations were made by the Defendant.
It turns me to really the most serious offense in
this case and I say serious

b~cause

I am going to dismiss it

out of hand, the que-stion of laches· and the statute of
limitations, I don't think they're applicable in this case.
I think the only real issue, the legal one is whether there
is waiver and ratification here by the Complainants and
their conduct.

The most constructive case that I found to

help the Court decide is the case of

u.s.

~Idlewild

which

is in 308 Fed. Supp., a 1969 case and it also discusses
where counsel a1ted Finch v. Garrett and I think the
Idlewild case was more apropos in deciding this.
At Page 23, the Court said, "Where a party desires
to resa1nd upon the ground of mistake of fraud, he must, upon
the discovery of ractsJ at once announce his purpose, and
adhere to it.

If

h~

be silent, and continue to treat the

property as his own, he will be held to have waived the
-

~ ...

----·---
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objection, and will be conclusively bound by the contract, as
if the mistake or fraud had not occurred.
permitted to play fast and loose.

He is not

Delay and vacillation are

fatal to the right which had before subsisted.n
Also, on Page 23, discussing this involving a
contract with Dulles Airport, "Defendant continued to
operate under the contract for a period of five years.

It

took no action to rescind the contract, or to repudiate or
revoke it.

It not only continued to operate under the

contract, but paid the percentage

or

rent called for

thereby, and attempted to negotiate an amendment.

In

al~

probability it did so hoping each year the traffic would
increase.

One entitled to relief can affirm or avoid the

contract, but he cannot do both; it he adopts a part, he
adopts 1t all.

He must reject it entirely it he desires to

obtain relief.

Defendant cannot accept the benefits of the

contract and then assert he is entitled to be relieved ot its
obligations.

His action was a confirmation of the contract

and a waiver or any alleged misrepresentation, mistake,
fraud or other wrong.

The time for him to demand relief is

upon the discovery of the alleged misrepresentation."
Turning to the facts

or

this case, there was a

letter, Plaintiff's Exhibit 19 that
-

-~-------

------------------------·--

-·

r~.

Rosenstein on April

---------·-
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7th, '71 sent to the Defendants, in which he asked for,
among other things, an increase in the financing.

He says

that predicated upon 100% financing, he doesn't say that in
the letter that there was fraud or misrepresentation.
Secondly, a letter of June 27, '75, which is Plaintiff's
Exhibit 31, which talks about in sort of a recital, really,
of the Plaintiff's allegations in this case, and complaints
and allegations in this case, really, what he does end up
asking for is a review of the ·rile one last time and he's
really asking for negotiations as opposed to complaints
about the fraud

or misrepresentation

as alleged in this case

or misrepresentations.
There is a letter

or

July 2nd, '71 from Mr.

Aronoff, which is Defendant • s Exhibit 79·, which talks about
the Riviera loan but makes no complaint about the prior
transactions or alleged misrepresentations.

In the letter

of August 24th, 1971, which is Defendant's Exhibit So, Mr.
Aronoff, as counsel tor the Complainants in this case writes
the Defendants and discusses the Riviera Trust loan and says
that he wants to thank them for their help, particularly Mr.
Maupin in. -reviewing the proposal and what have you and
understanding and what have you.

So, I think this evidence, and I am not totally
--.

----

----

-~-·-

----------· --

~--

----

----

-
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relying on it, indicates to me the fact of waiting six and a
halt years to file suit is a waiver and

rat1~1oation

of the

misrepresentations that were made to the Complainants in this
case and I so rind.
Therefore, the Court is going to enter a Judgment
1n the favor of the Defendants,

l~.

Walsh, it you will

prepare the appropriate Order and each exception is noted to
the ruling of the Court.
MR. TROTTER:

Your Honor, are you going to make a

finding as to mutual mistake?
THE COURT:
MR. TROTTER:

I think I have covered it.
Thank you, Your Honor.

Nhereupon, at 3:15 o'clock p.m., the hearing in

(1

the above-entitled matter was concluded.)

- -· - - - -

----------·-----

---

.

-----
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~

And added to that

As

percentage rentals?

cer~ain

So it appears.
And then you have .C\

brea~.

point _of . $428, 00.0,

correct?
A.

It appears to be.
That is the oriqi¥1 bre¥ _point referred to

in your original loan

comtq~~~JJ.1; ~f .J~ly,

A.

I would assume so,, yes.

~

You do know that

point, don't you?

.,.

~

...,

•.

~·

~at

. ...
~he

original break

'\

..

No, sir.

is

1969.?

•

•

••

-

I

o

0.

Do you know what ~1;. is the~?, ..

lL

No, sir.

0.

And then you have ...4own he:,re. the

"?,

~·

• ..

~

.

·•

•
n~t

column,

amount subject to the per~..e.l\'ftC\<18 . .~eD:.t,. ..it ,.gives the fi_qure

for those four years and

1;1\~n

Yes, sir.
0. ,

That is what
Right.

0.

,.2.5.. Rer.cent ..o~ $at,

..

·•

,

....

co~rect?

~

you'~- cla~inq?,

...

And not.hinq on the.~e

~

0

sho~s

"'

..

·~

••

'

.any ,c=redit for any

payment by Link, is there?...- . , . . , . .. . . . .
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A.

No, sir, at least ..l;. don't. ,s.~.e ,it...

been taken into the

calcul.~~~ol)s. _sqme~ere

not have been paid.
Q.

'tf

,

..

.,.,

....

...

..

-

tq~"l

else or it may

~

th~

This is one-fourth, ,of

the break point and the

It may have

.X:el'\ts,..

dif:fe_rence .between

i~

it not?

A.

It seems to be.

g.

And it shows no credit
on. ,the face of it?
"'.

A.'

I see none.

0.

And

yo~

#

.. *

have that here

interest fiqures added

•l!.

on~· .4~

..

••

fo r tho.sa four years,
4

_x_q,q_ llQ.t?. . ...

I

So it would appea1:,•.

0.

......

And there is no~~g in the le.~s,e aqx:eement

that allows interest payaq.~~ ~ODt .P.~~c:,en~qe ~n~,. _is there?
A.

I don • t. know, sir •.., ...

0.

You don't know.

to be· charged on these
A.

DAd you

~~thor~ze inte~st

perqe~taqe .P.~~ic.~pa'f;ions?

Not specifical~y, . no.
.

You knew about it?...

.

..

A.

I am not sure that. . ,I <:tid •..

g.

So this interest

~at

is p,eiJl,q· chax:qeq may

well not be in order?
I didn't say that ....

lr

,,

I

~

..

'

•

•

...

•"'

Are you sayinq it .}..s chaz.:q.~ablEt -~Q~ the
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lease?

.,. ..,

J-:

"'

I am saying I don •.1; know •. ,
0.

Now with respect tp. --

doc~ent . ~i~ ..resp~c:t

I show you a simil..ar
to- Boulevard Associates,
this out in September,

Y.O~ Jl~tAqJ;~~e~

19~~ .al~o~

did yo.q not? .

con_t~u~s .~o ;t;h~s

THE COURT t

Yes, sj.r.

MR. WALSH:

Subje~:t

it up with the

.lir• .Walsh. t_o send

Your ~pnor, qo~~ th.e .Cour~ under-

MR. WALSH:

stand that my objection

ex~_use _l11e ._

credibilit~~f

THE WITNESS:

.line. of questioninq?

• _..

to

Mr~·

~rQtter

_connectinq

.tnis witness.

Wha1;. was

y~~ CN~.st.ion,

Mr.

Trotter?
BY MR. TROTTER:

0.

You authorized Mr .ti" ..Walsh _.t;.o send

notice of default to

Boul'\~q ~A~~oci_"t,e~

Link, did you not?
I.

ol'

~~t

the

as _well as to

. . . . . . . . . . ·-·

Mr. Trotta~, I- conp.urred ~in .the ~~ecis~ion of

the mortqaqe loan

dep~.ll~ 1;o, .s_~d ou~ .a

on the case.

•

"'t

;.

•••

·~

-

~

..

.

def.ault notice

·•

And you aret:· ChairJtlan of ;the Mortgage Loan

Committee, are you not?
A.

Yes, sir.

-- . . .
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0.

I take it that was...a unanimous decision?

A.

I don't recall any. _objection to it, it was

not a committee matter, it was not a committee decision.
0.

Was it your decisi_on or Mr. Maupin' s?

A.

I think that it was probably Mr. Maupin who

instigated it and I
~

concu~red

_in the pursuit of the default.

yo~

And I will ask

to look at the statement

attached to the Boulevard .r.e.llt -~otice and it has the same

type of analysis, does it
A.

.~Qt, ..showinq

rent due for 1974?

It seems to have.

And no credit for .anY payment by Boulevard 'in
any of those years?
I

see none.

And you have

1.
L ~

~-'

years 1975, '76 and '77.

1·~

computed at?

inte~~st

for· Boulevard for the

--~ _Y.OU know

what rate it was

No, sir.
You don't know whe_ther it .was authorized or
·'

not in the lease?

l~~~

No, sir.
And of course

.-,j
-

L

thi~

was sent out while this

,:
.) ·)

same. trial was in litiqati.Qn _and .scheduled to be heard on
February· 5th, was it not? ..

~

. _. .
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~

I assume it was.

~

You know that to be a fact, do you not?

A.

Yes.

0.

Now as Chairman o~ . the Mo_rtqag~· Loan Committee,

do you have any set

proced~r~s

.before you send out a rent

default notice?
~

No, sir.

0.

Would you, if a

as· a year, you would

~~~n

cert~i.nly

were _in default as long

.send out a rent default

notice, wouldn' t you?
MR. WALSH:

I

to

obje~t

inq as being beyond the scope qf my
irrelevant to the issues

i~_this

~is

line of question-

exam~nation,

as being

case, as havinq no semblance

bearing upon the credibility .of this witness and it's being
offered for the sole

purpQ.~.~

qf

by presenting to the

Cour~~ql~a,teral

asserted various rights

~e.Y..

·...

and took steps required

unq~r·

"-~'

tiona less the period of

:2'.\

proper examination or

·"·)

matters where they

,i;he lease to make the notifica-

,.be _tolled, and it is not.

evi4~~qe

Are

the defendant

pelieve they had on the lease

t;~e.

THE COURT:

.prejudi~ing

.in this case.
y~u

offering this for the

question of bias?·
MR. TROTTER:

Yes, sir.

(
'- . · · - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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THE COURT:
consider it on.

I

~

preliminarily at this
Go

That i_s the o.nly is.sue I will

not sayinq

i~

shows that either,

tim~ •..

ahead.

BY MR. TROTTER:
Q.

Mr. North, if Link.

behind in the ten

percent_gro~nd

send them some notice of

rent, you would certainly

~~f~\ll:-t;,

wouldn't you?

~

Yes, sir.

Q.

And if a tenant o-tRer than Link .. ;were behind

them a notice of default,

.~oulQ

I would not think
~

you?

.so.

And you certainly wouldn't wait five years,

· would you?

No, sir, but that
~·

more than one month

in any rent, you wouldn't .wai ~ .as.. lonq _as a year to send

I:

~-)

~as

~oes

not mean that there was

:not communications with the bor~ower on that subject.
I didri't ask you

~or

communications.

I am

I

t

i ~-~

:i

talkinq about ren't default .~Qt_ices.
A.

··,

,j
I

I see.

We declare.d no formal default that I

recall.
And you had no

::::3

1 Link

co~unica~ons

yourself with

or Boulevard, did yo~,, .~ ~an written communications?
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~

No, I don't think .so.

0.

You didn't write

rent, it is overdue,

plea~.~

~em an~

.Bay

~

No, sir.

~

And as far as you

-~p?_

.say this is the

.

~now,

Mr. Maupin never wrote

a letter to Link or Boulev:ard saying your r.ent is overdue,

please pay up or we will
A.

wi~

them ..ra~er consistently.

Mr. Maupin and Mr.. Rosenstein were in constant

telephone and oral
(

commun~c.a t;~ons,

They were not

\

to _take drastic measures?

I am not sure of. t.hat, I know l-1r. Maupin was

in communication

g.

~~ve

were they not?

inf~~quently

in communications

of some sort.
Q.

Weekly?

A.

I don't know

Q.

Monthly?

A

I don't know.

~

And the subject was always the disputed claim,

abou~

that, I would doubt it.

was· it., ·not?
. -··

/ .·
,l

MR. WALSH:

·':I
/

'/

I

I obj ~ct to this testimony.

,'

/

THE.

:

"

.

WITNESS:

I dq_n·' t know •

;

THE COURT:
MR. TROTTER:

He says he doesn' t know.
He stated that they were in

\__~,.
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communications with him

ab~~~ .~is.

THE COURT:

He said he didn • t know.

BY MR. TROTTER:

You don • t know.•
Now, may I have the Court's indulgence one

moment.
Now at the time you didn • t think that the Spa

was a good tenant, I take

.i~? ~-

,

obj~~t

MR. WALSH:

I

to t,he form of the

THE COURT:

Sustained.

· question.
,

0

0

oO

~

..

BY MR. TROTTER:

Did the Spa turn

·,
•)

to be a profitable tenant?
wheth~r

MR. WALSH:

I objeoct to

THE COURT:

overruled, go ahead.

or not that

is relevant.

! 0;
'.

~out

.

)

BY MR. TROTTER:
0

: . tenani:.l

H)
I

~

The Spa turned out; to be a right profitable

did it. not?

I

Apparently so.

No question abo.ut ..that, is
A.

·,,

Pro£itable from

w~at

~ere?

stanqpoint, did the

owners make money?
/

'0
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0.

Yes.

A

I don't know.

0.

Now I will show

y~u

aqain

oriqinal projection for th.e. .SP..a.,, ..al\~ .I
on direct, so I am offerinq

the rent was $5.00 a

th~s.

squar~ .foQ~

Exh~b~t

beli~ve

9, the

you testified

fqr cross, you stated that

for 9,900 square feet,

correct?
initi~a1

A.

That was the

0.

That cc;:>mes out to $50, 98~., doesn't it, say

contemplation.

$55,000?
~

I

guess it does.

And as developed bY. April of 1971, it was
actually earning $119, 0 00 ,~ .was

A.

By when?

~

April, 1971.

A.

I don't know.

0.

You don' t know.

.~ t. not?.

~ould

I . s.ee ,. I believe it

was· Exhibits 18 and 19.
THE COURT:

Why don • t we .take the morning

break. here.
(A short recess was taken.)
THE COURT :·
MR. TROTTER:

Go ahe.ad and proceed.
Th~

you, _Your Honor.

\....__..
----------------------------------------------------------------~--

510

63

BY MR. TROTTER:
~

All right, looking at plaintiff's Exhibit 22,

the schedule attached
it shows the Spa,

the~~t:o,, ~d

this is dated 4/7/71,

includi~q t~• .~oof

gross rentals of $119,000

.~s..of

deck area, havinq

_that date, does it not?

~

That for.m does,

~

Yes, and this was

~

I don 1 t recall S4!e.ing it ..

~

I mean to Jeffersop.

You don't recall seeing

y~s,

tl\~~.

sir.

~ubmitted

to you, wasn't it?

Stan~ard,

when I say you.

;Y:ou recall seeing this letter

of April 9, 1971, from Mr •..Rq~e~stein to Mr. Maupin?
A

I don't recall

~

When you

see~nq

research~~

it, no, sir.

the files before today,

did you see this form?

No, I did not.
You did not.
the rent from the roof deck

In
a~q

~e

rent notice you sent out,

_the expanded spa was

included in the computation, .was, it not?
l-~·

I don't know, sir •.
You don • t know.

·:·i

Y,o.u

don':~

have a_ny knowledge

that. it was taken out?
A.

No, sir.

t··

51:1
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..,

THE COURT:

Sure.

MR. WALSH:

Your Honor, before cross examining of

Mr. Maupin commences, I would like to ask the Court if it
I

would permit me and if counsel would agree to put Mr. Donnell
5

on to identify or lay the foundation and attempt to have

6

this entered into evidence.

i

THE COURT:

76?

8

MR. WALSH:

He has

9

MR. TROTTER:
•

,I

12

11

l;l

·!•

up.

'

...

No objection.
~

THE COURT:

10

II

flo~vn

Let's take a short break.

(Whereupon, the prospective witness was duly
sworn by the Clerk of the Court)

~fuereupon,

I
tt

l5

JACK DONNELL
I
I
I was called as a witness by and on behalf of the defendant

and, having been first duly sworn, was examined and testified

!6
17

! as

follows:

1

DIRECT EXAMINATION
BY MR. WALSH:
Q

Let us· have your name, please.

A

Jack Donnell •

!I

Q

\~ere

II

A

In Greensboro, North Carolina.

.,.• l II
!
~'!

~:;

I

do you now reside, sir?

!i

51.2
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1

Q

What is your present occupation, sir?

2

A

I am president of Jefferson Standard Pilot Title

3

Insurance Company, formerly

4

Company.

kno~m

as Pilot Title Insurance

5

Q

How long have you been in that position, sir?

6

A

About seven years, as I recall.

7

Q

How long have you been employed with the present

8

company as named, or its predecessor?

9

A

Since 1962.

10

Q

Are you familiar with what involvement Pilot Title

11

Insurance Company might have had \vith Loehmann' s Plaza,

12

Section:2~ and the ~provements conducted thereon

13

Properties, Inc.?

t4

15
16

17
18

A

Yes.

Standard Life
Q

by

Link

We insured the title in the lien of Jefferson
Insur~ce

Company.

Keep your voice up, Mr. Donnell, so that everyone

can hear.

I want to show you what has been marked as

19

Defendant's Exhibit No. 76 and I would like to ask if you

20

have the original of these documents with you today, sir.

21

22

.After you have had a chance to look at that exhibit
I want to ask some questions.

(Handing to wi tnes.s)
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A

1

(Pause)
Yes, sir.

3

Q

Do you have the original with you, sir?

-1

A

Yes.

5

Q

Would you produce them, please?
Prior to coming on the witness s:and, Mr. Donnell,·

6

7

have you had a chance to review the originals and the

a

photocopy which is marked as Exhibit 76?

,~

9

A

Yes.

10

Q

Do you find that there are any variances in the

11

documents, sir?

12

A

No.

13

Q

Would you tell me, sir, . wheJ:e): the documents

14

kno~~

as Exhibit 76 were maintained until very recently?
~y

15

A

In

16

Q

Where was that file ·located, sir?

17

A

In my company's home office in Greensboro·.

18

Q

And as chief executive officer, were you respon-

.19

sible for those records and files?

20

A

21

Q

22

23

insurance, title insurance policy file.

·Yes.
And at my request, did you provide the documents

for copying by me, sir?
A

Yes.

97

Q

1

Would you briefly, Mr. Donnell, tell me the reasons!

2

that existed in May 1971 to have prepared and sent to Pilot

3

Title Insurance Company the documents which are

4

Exhibit 76?
A

Yes.

kno\~

as

We, in order for us to insure the title and

6

lien of the Deed of Trust on the property by Jefferson

7

Standard, it was necessary that we satisfy ourselves that

8

there were no potential lien
It is customary

9

in

cla~s.

that procedure to obtain

11

O\~er as well as the general contractor
•
and, in this case, the owner and general contractor at that

12

t~e

13

required lien waivers from subcontractors that had any

14

dealings with the property.

10

15
16

17
18

affidavits from the

appeared to be Link Properties, Inc.

Q

So we also

What, if any, reliance is placed upon the title

I insurance company that is requesting

those affidavits and

lien waivers in order to write the title insurance; sir?
A

Well, if we weren't satisfied with regard to that

19

potential claim or potential lien, we would not issue the

20

title insurance.

21
22

23

Q

Were these documents which are available as

Exhibit 76 provided to the title insurance company?
A

Yes.
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1

Q

2

the company?

3

A

Yes.

4

Q

Were they provided in the normal course of

Were they provided pursuant to requirements of

5

business of insuring a

6

MR. TROTTER:

7

I have no objection.

8

THE COURT:

9

I am satisfied as to the authenticity

The only objection was as to complete-

·ness, wasn't it?

10

MR. TROTTER: ·Yes, sir.

11

THE COURT:

12

MR. TROTTER:

13

test~ony

Are you satisfied as to that?

I am satisfied with this gentleman's

to identify those documents.
Do you have any objection to 76, then?

14

THE COURT:

15

MR. TROTTER:

16

I would like to ask a few questions about them.

17

MR. WALSH:

They will be admitted?

18

THE COURT:

I. take it, it '·s without objection?

19

MR. TROTTER:

20

THE COURT:

21

No, sir.

Right.
Do you have any other foundation or

any other. questions you 'V'ant. to ask?

22

·MR. WALSH:

23

THE COURT:

A few, yes.

He will need those.

76 is in.
5~6
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1

(Document previously identified

2

as Defendant's Exhibit No. 76

3

was received in evidence)
BY MR. WALSH:

4

Q

5
6

conclusion of this case, Mr. Donnell.
Would you kindly read, sir, the Part 2 affidavit

7

8

I am going to return to you the originals at the

that is part of Exhibit 76?
A

9

This is headed Part 2 affidavit, District of
"I, Samuel J. Rosenstein, having first been duly

10

Columbia:

11

sworn, doth now depose and say that the persons, fir,ms and

12

corporations who have executed the foregoing annexed·waiver

13

of liens are all of the persons, ·£inns and corporations who

14

have furnished services, labor or

15

tion or repair of

16

in said waiver except for Port City Construction Corporation

17

and that as of the date of this affidavit, such work has

18

been substantially completed and accepted by the owner of

19

said real estate."

20

as General

21

dent.

22

23

Q

~provements

~aterials

in the construc-

on the real estate described

And it's signed Link Properties, Inc.,

Con~ractor,

by Samuel J. Rosenstein, Vice Presi-

Would you read the jurat. below that?
MR. TROTTER:

I didn't hear the question.
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BY HR.

1

2
3

4

~iALSH:

Q

Will you read the jurat. or the date of notariza-

A

Subscribed and S"tvorn to before the undersigned,

tion?

5

a Notary Public for the District of Columbia in said juris-

6

diction this 26th day of May 1971, and it's signedlareyD.

7

Andreas, Notary Public.

8

the notary seal affixed.

Commission expires June 14, 1975;

9

Q

Would you kindly read Part 3 affidavit, sir?

10

A

"I, Samuel J. Rosenstein, having been first duly

11

sworn, doth now depose and say that the persons, firms and

12

corporations who have executed the foregoing and annexed

13

waiver of liens are all of the persons, fir.ms and corpora-

14

tions with whom or with which I have contracted for services,

15

labor or

16

ments on the real estate described in said waiver except

17

for Port City Construction Corporation and that as of the

18

date of this affidavit, such work has been

19

completed and accepted by me; that the general contractor,

20

if any, and all parties with whom I have contracted have

21

been paid in full; that at the time of paying said parties

22

in full,

23

laborer or material men and that I do not now have notice ·of

mate~ials

~

in the construction or repair of

had no notice of any

cla~

~prove

sub~tantially

of any subcontractor,
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1

any claim of any subcontractor, laborer or material men."

2

It's signed Lin~ Properties, Inc., by Samuel J. Rosenstein,

3

Vice President.
What is Link Properties, Inc., represented as?

Q

4

As owner.

5

Continue, please.

6

Q

7

-·~.·· .. ~-:~A~

8

the uildersigned.·Notary. Public for the District of Columbia

9

in said jurisdiction

•

•

'

1
0

••
0

: .. Then there is a sworn to and subscribed before
.
this~26th

day of May 1971; Larry D.

10

Andreas, Notary Public.: ·.commission expires June 14, '75;

11

notary seal.affixed.
Sir,

Q

12

~a.s';o·f

the·date·of May 26,·1971,·-did:the·

c •• - •·
·.......
.
~

13

Pilot·Title.Insurance Company have any information that

11

there were subcontractors, material men, vendors, or supplier:

15

that had

perf~r.med

work or· supplied materials and had not

16

A

17

Only Port City Construction Corporation, which is

18
19

J

-.. ht ...". .:·. ..-..
;_ _.~..; Q....· •.: All". rJ.g
·····'-.
0

. , -- :-.:- .•, --~-..;"'..:

~ ~

... ... --~--~"-· .._· _·:--.:- ·.·-

4
•

1

1-

'_.

I

Was the title insurance issued in reliance on

20

21
22

23

. :: . - -~ .

;

-:i-::~

·.A · .: ·Yes. :

:~:

::·: ··

:.MR. WALSH:

· ' ·· . . :. :: ·: ;_ · · ...

.:

.·

·: .

'

~-

.... ·.

I think that is all I have ·of Mr. Donne] 1
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ASSIGNMENT OF ERROR
The Trial Court erred in ruling that Link Associates waived
and ratified the fraudulent misrepresentations made by Jefferson
Standard Life Insurance Company that it would provide 100% financing
for Section II of the Loehrnann's Plaza Shopping Center.

ASSIGNMENTS OF CROSS-ERROR
I.

THE CHANCELLOR ERRED IN FINDING THAT MISREPRESENTATIONS
HAD BEEN MADE.
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