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FIFTH DAY.
Harrisonburg, Virginia, AprH 20, 1946. ·

( The trial was resumed.)

IN CHAMBERS.
(Present: The Court, counsel for the respe_ctive parties,
and the defendant.)
The Court: Do you want to say something?
Mr. Spencer: I believ~ where we left off last evening,
.Judge, was that these gentlemen had the floor, at which time
they said they would produce authority for the proposition
that a statement made ante 1notarn litern, which I take to
mean before the cause of action arises, and without any purpose at the moment, any reason to belie, and which is ex-·
t&:
planatory of ~ man's action and his mental conditio11, wa=s--not admissible as being against the rule of hearsay.
I suppose then that the procedure would be to let them
produce that authority and then we have some authority we'd
like to show Your Honor on the proposition.
·
The Court: All right.
page 870 ~ Mr. Messick: I gave Your Honor the authority
last night: 182 Va.
The Court: It is not informative to me.·
Mr. Messick:. It is not informative to you? Did Your
Honor read the case f
The Court: Yes,· and I went to the library upstairs and I
saw the 182 Va. and it isn't anything near the .scope taken i·1
Wigmore and other cases. That Cluverius caseMr. Spencer: Yes, sir, and there are some others. Y 01. r
Honor, I have them here. I don't know that I should interi·upt at this time. Should I, Mr. Messick 1 ·
Mr. Messick: It is perfectly all right. If you all have any
authorities, I'd like to see them.
:Mr. Spencer: All right, I'll present them to the Court.
The Court: The general rule of hearsay, general reputa- .
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tion, is not competent evidence of the ownership, possession,
control, or proprietorship of the property on the premises.
That the evidence is inadmissible in the statement of Younce,
is not incumbent upon any rule defined in exception to that
rule. That's about all you find in the 182 Va. case, in the
Powers case. It doesn't go over the notes and the contention of the notes here in Wigmore.
Mr. Spencer: That's Vol. 6 of vVigmore, Third Edition,
1725.

Mr. Messick: I'd like the same privilege of seeing those.
Mr. Spencer: Obviously. But Mr. Messick,
page 871 ~ let's get straight. I don't want to just hand my
authority up piece-meal. If you are through presenting your authority, I'll present mine to the Judge, pointing out in these casesThe Court : Isn't 81 Va. here 1
Mr. Hoover·: I can getit.
Mr .. Spencer: I expect you remember the Cluverius case,
Judge. This young woman by the name of Fannie Madison,.
who lived, I bjilieve, at Lexington, or anyhow some distance
from Richmond, left her home to go to Richmond and she received a letter and a note inviting· her to Richmond. She read
that letter to the witness testifying in the Cluverius case and
expressed that-said that letter was the reason for her going.
Then on March 13, her dead body-that was several days prior
thereto, she went-I think it was from Lexington. She was
found-her body was found on March 14 of that year; it
doesn't state the year. Could I read f "When her dead body
was found' '-maybe I had better go back.
(Reading) "That her bat, shawl, veil, gfoves, and a cloth
satchel of clothing had been so scattered in di:ff erent places ·
within the city, between the hours of eight and a half o'clock
P. l\.f., of March 13, and seven o'clock A. M., on March 14,
when her dead body was found, as to make it unreasonable to
suppose that she had committed suicide; that the marks upon
her face and hands, and her general appearance, showed that
sl1e had been first struck on the bead by some person, and
then thrown into the water; that she had not been in the water
over twelve ho:urs, if so long; and that she was eight months'
pregnant with child; and evidence had been offered to prove
that the prisoner had had an opportunitv to
.
page ~72 ~ seduce her-a young unmarried woman.'' ., ,

It goes· on with the facts, but coming to the more immediate
matter, reading from pag·e 803:
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"'The Commonwealth offered to introduce the letter after
proving that it was. the one received by the deceased on Mar~h.
10, from the postoffice. Its introduction was objected to by
·the prisoner; the court took time to consider; but, before
the court passed. upon its introduction, the prisoner's counsel asked the witness, Mrs. Dickinson, 'what was the date that
yo~ have mention~d being the day on which this letter, about
which there has been so much argument, and which was offered to you for identification, was received, and which she
,exhibited as a reason for her coming· to Richmond?' The
witness answered 'March 10.' "
That would have been tl1ree clays before..
·,' After.wards the Commonwealth pressed the point, thus
:asserted, and broug·ht out in evidence by the defense, that the
letter was the inducement of her coming to Richmond; and
·fully proved that she asserted that the contents of the letter
,v-ere the cause of her coming to Richmond on March 12; and
that she exhibited the letter and read its contents to Mrs.
Dickinson as such inducement, and asked what she should do;
and, upon Mrs. Dickinson's consenting· to her coming, determined to come, and did come, starting off to come the next
morning.')
Evidence having been established that the deceased was living Bath County-I'm wrong about the location; it is Bath
County.

"* * * she left there on March 12 for Richmond, assigning,
. as the reason for her leaving, the contents of a letter at the
time that she exhibited and read the same; and, having established t]mt, she did come to Richmond and was found clead
here early on the morning of the 14th, under circumstances
and surroundings which powerfully, if not, indeed, palpa~lt,
indicated that she had been murdered; the letter was legiti. mate proof as part of tlle res gestae, or of those acts-verbal,
or written, or done- * • * ''
Now the gentlemen laugh at me about the propopage 873 } sition of verbal acts, but ),fr. Wigmore recog'Ilizes
·
them and I don't doubt that Your Honor recognizes them too.

'' tt was the avowed hinge and preparation for her coming;
it was illustrative of her motive and act of coming-: it 'characterized her act of going', and it was one of the rimmediate
accompaniments' of the act; she having derlared it as her
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reason for going, and actually started to go as soon as she
.possibly could * • ~.''
·

Now the Court, in passing on that matter-I think Your
Honor will see that that is, in a general way, similar to the
s;ituation we have here. There was also some other conversations but all along that same line., her reas_ons for going down
there.
"'When .an act is done to which it is necessary or important to ascribe a character, motive or object, what was
said by the actor at the time, from which the character, motive
or cause may be collected, is- part of the res pestae-verbal
acts-and may be given in evidence, whether the actor be, or ·
be not, a party to ~he suit.' ''
From Greenleaf on Evidence, 16th Edition. And it goes on
to considerable length there, Judge, to discuss and cite authorities from out of Virginia.
Now here in Wigmore-vVigmore on Eviclence, Third Edition, VoL VI.., Sec.1725, page 81, says this:.
~

''The use of such statements of design or plan is illustrated
-in a variety of precedents. The typical situation, it must be
noted, involves the doing of an act which is in some way part
of the issue or relevant thereto, the existence of a design or
plan to do this act, as evidence ( ante, 102) ' ' -

I haven't read what that is"of the probable doing of the act, and (3) the hearsay nse,
under the present Exception, of the person's statements of
this design or plan.
page 874 ~ "In most of the precedents, the issue involves
the conduct of a victim of a crime, or of an insured
person, or of a sufferer from an injury.''
Now just at random, looking at cases from out of Virginia,. ·
Mr. Wigmore cites the Clnverius case and also this case that
we are going to bring to your attention., the :Mohler case. I
think that's where I got that Lexington. vVasn't t1rnt a Lexington case, Mohler?
The Court: I think so.
Mr. Spencer: . Here's a Florida case, an abortion case,.
"Wei,qhtnovel v. Sta.te, 46 Fla. 1, 35 So. 856 (abortion; the
dec~ased 's statements of au intention to submit to an abortion
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by the defendant, admitted).'' It take it admitted ·against the
person who performed the abortion.

"Georgia: Lance v. Btate, 166 Ga. 15, 1.42 S. E. 105 (m1Jrder; the deceased 's expressions of his purpose in going to the
place; collecting prior cases).'' That means, of course, that
that particular case resembles other cases.
Judge, it is right on down. the line.
The Court : I've read this LanceMr. $pencer : In the Mohler case : that was a very long
c~se; it is in 132 Va. 713 at page 733, it reads as follows:The Court: That's what Virginia? I didn't read it.
Mr. Spencer : 13:2' Va. 713.
The Court: All right. I don't .know where it came from.
Mr. Spencer: I'H stop long enough to see. Yes,
page 875 ~ sir, I remember. It is the Circuit Court of Rockbridge. Hugh A. White and Charles S. Glasgow
-that's the late Judge Glasgow. Speaking here of the exception No. 18 refers to a statement made by the deceased.,
Tyree, to the witnesses Muterspaugh and ,vnhelm:
''This stat~inent was, in effect, that be was going up to
Mohler's· (the accused); that he had invited him up there and
that his girl was to be there. The accused himself had testifled that the deceased, on that day at about three· or four
o'clock in the afternoon, had asked him twice where he would
be that night; that on the first occasion he had told him he
would be at home, and on the second occasion! when sitting
in a buggy with Jessie Chaplin, he had again asked him where
he would be, and that he told him that be· would be where he
had already told him, and she testified as to this interview in
her presence that the deceased replied, 'I don't know whether
I can get there by that time or not, but I will clo the best I
can.' The statements of thesr two witnesses~ 1\f.uterspaugl1
and Wilhelm, occurred at a place upon the road less than a
mile from the sce.ne of the alleged murder., and while the deceased was going along tl1e road in that direction, about sevc·1
o'clock of the same evening, and upon the last occasion 0~1
which any witness positively identified the deceased' alive.
There is one witness, however. who testified t]mt he saw a man
that same evening shortly thereafter and still closer to the
scene of the alleged murder''and they. objected to tJrnt testimony of what the decea~ed ]md
said as to his intention for going to Mohler 's house and the
court treats it this way :

~

si~

Sitpt~nie OtHiH

tif App~als Uf Vitglriitl

"In Dock's Case, 21 Gi~iltt. _(62 Vh.) 913; a qriestioi1 pre·
cisely similar to that here ihv~lv~d was decided n.gainst the
contention of the accused. Testimony showing the expressed
purpose of the deceasetl as tb wher~ lie \\TUS going .ahd his reason for doing S<> 1 arid cdtenipdranetnis adioh in execlttion of
such purpose, uiiU tlier~ admitted tis cleaHy patt OI the res
gestae."
Now I have hot looked at Dock's Case~ They
page 876 ~ cite other cases on the prbpbSition. .Those. cases,
of course, are.riot e~adt1v·iii point but I think bear
out the geiieral ·proposition s~t .db~n by Mr~ vVigmoh~, that
where a thing· is offered, not fdt the truth . or .falsity df it
but to e~plaih a bienfal state or conditibn or intentidn; purposeThe Court: That didn't :rhean mental condition.
Mr. Hoovei·: State of mind.
.
The Cotu~t: And,. _bf c·ourse,, they didn't liave ~Wig·mbi~e-:Mr. Messick: Jutlge, these geJ:i.tlerhen seem to overlbok the
point enthely. I concede the fact that a statement of a Ihan
as to where he was, going would pe aclmisstble.. But that's
not the evidence. What they are seeking to introduce-that's
not what they ai·e seeking· to introdu~e. They are seeking fo
hi.trdduce evidence as to ,vhat tliis inah said his wife had
been doing and that would be simply ~ased tipoh .}\earsay or
suspicion. If Yptti' Honor will recall, whe11 he was here from
the Army, in October, 1944, this wibless was. permitted .to
testify that he toltl~that Smith told him, at that. time, that
his wife was rumiing ~round with. other men ... I~ is not evidence ~f ~hat he ,vas goin_g to do that I. am objecting to. It
is the evidence of his statement as to what l\frs. Smith had
been doing·, f>ased 1'.lp~n other hearsay or susplcion. '.rhe_re 's .
the distinction. Entirelv different pi·oposition. And these
gentlemen can't firt~
a)ltbority that will support their
propositio1J that a man will be perinitted to testify
page 877 ~ from his suspici_ons and hearsay that is gi1thered
from other people as to the ccfoduct of his wife.
There.'s the point..
·
. ..
_ _
Mr. Spencer: If -Your Ronor please, I insi~t that is not
the point. 'The~~ gentlemen have, ~·epeated1?, made the ~tatement that we wtfre offei'ing this f~r the purpose of showing
that Grace Smith was runnin·g- around -\vith otl:i'er men. We
are i;iot seeld~g·_ to do any su_c4.· a thing-. _."\~re lI.ave P.~·oven that
bv other witnesses on the stand. "\Ve don't ne~d 1t for that
purpose at all. The question in issue l1ere, and_ most largely
in issue, I think, is the state of mind of Ftank Smith and
whether he committed suicide, or not. And this man's testi-

ah,r
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mony, l\foiilturff's, establishes pretty-tleflliitely s~ve1~l things.
One of them estab~ished by their own -Witness, Dr~ Yancey~

:Mr. l\fossick: Di~. Yaiicct ·Msn "t testifrad.

:Mr. Spenctfr: 1 said one Br seveiiat That lie ltn~w hi's wife
was ru~ming around, that his home was broken up, that ·he
·was dettfr1hineti to ·foee_p his hoiht, that h~ was willing t-0 fl.~ht
for his hoJh~, li~ was willii1g· to 6ve1:loolt ·his ·wife;s ittfi~elity,
:and that ·rar 'frdih cdmrttittihg suicide, he was goihg .to ·catch
the big s.:.t:>-b or s:b-b, one or 'thb othtfr~ All of whi~h is explanatory of the man's state of itii:hd. A'nd it comes right on
-down to the very da3r of bis denth when tliis ·inan, l\fc!ritt1tff,
uµdertook to get ·hitn a got>fl job tit_ n~ght, trom
·page 878 ~ which,. I tl1itlk, if.lie jury lliight-aiifl he turtted
tldwh the jdb lie cbuld liave made about ·sixteen
doilars cash .ior hlihself that Hi~lit, which he freqU~rltly tlitl,
but he snid tb hiih, "1 've ~tit sbrliet4ing else to t:lo." And l<>
ai1d behold, he go'f~s liome anth.~ntrhes'.t.his man-··1 mean that's
.a reastniaWe ihfertmce; I'm 11ot ~tati.hg·it as·.a fact, but I thitik
the j11i'y 1iiiglit·reastHirllny infer tlmt and diainfei· it from the
case.
~fr. Mes·sick: If Yolt:r Honor please, I admit these, g-entlemen cah certainly pi·ove sfute of min.fl Uy proper evidenue,
btlt they CRilllbt prove H Sh1 te tlf lhin8 by proving Wllat °Frank . ,:
'Smith said what some other pet·$on was doing or lie beli"eved -~~
that they were cloihg·; based upoh hiforfuntion 'or $uspidons
·of Frank Smith.
·
The Court: ! tl1ink it is the· other ~ray aromtd,. Mr. :Mes·sick. Tht\t was the· kink· in the mind out of which grew ail
:act, grew ·a murder, nnq he.....:..:.while I ditln 't think, yesterday
evening,, it was prlrt of the res ,qe..~tae, and I don't tl1irtk it depends on that, but pad 'Of the gfomids on· ,vbfoh to admit the
,evidence.
Mr. 1\f'essick : Lo'Ok how 'fat~' that- rule wo1i1U ·extend, ·Judge~
The Co1frt: It go-es in and out.
Mr. :Messick: Extending to the point that it permits a
·witness to testify to what another person was goirig to do
based upon heatsay -or srisp~ci.on that he had.
.
The Court: '\Vhen it comes to the deceased,
page 879_ ~ when it.. is sho,vn that his attention was ·brought to
it, whether it is m'ere speculation or not, 'it has
tliat same influence atid effect ns .though it was a .direct or
positive statement ~he· riot'e that yo11.'ve got~that's the one
that you got out of the wastebasket; you took it out, didn't
VOll f
· 1\fr. Spencer: Yes, sir.
.
The Court: Tfiat 's part a'nd parcel of that condition of
mind..

a
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Mr. Messick: That is a written act of the deceased. But
he doesn't say in that-Mr. Spencer : There isn't any diffe1:ence between a written
act and a verbal act at all. It says so in the Mohler case, I
think.
.
Mr. Hammer: The statements yon are trying to put in oc~urred with Frank Smith some month Qr better before.
Mr. Spencer: The thing went to the day of his death.
Mr. Hammer: You are not only going to do that, but put
in the telephon~ conversation.
The Court: This occurred on the nigl1tMr.. H.~mmer: February 20, sir.
Mr. Spencer: · Judge, it was a continuing thing; it was
stated to him when he first came back from the Armv. He was.
at a loss to know what he would do, whethcr·he would go back
to work for the Rqckingham Motor Company or whether he
would go in business for himself. He had an idea
page 880 ~ a divorce was a disgrace. and would hurt him in
.
his business. He worried about that; bummed ancl
hawed about going back to work. Then, at a later date, he·
went back to work some., I think, three weeks, four weeks,.
something like that, after he ,got back. He was still worried
about this situation. Ancl, as Dr. Yancey will testify, I think
--=---. correctly was permitted to testifyMr. Hoover: He means in the othe1· case.
Mr. Spencer: -the same thing, the identical tliing, that
the man was in this state of mind, that he· was worried. Dr.
Yancey's testimony-I'll read it back to you, Judge-is almost the same thing as this man's testimony. Now they say r
on the one hand, that they ought to be allowed to show what
Frank Smith said and wrote but that the Commonwealth ought
to be allowed to show what he· said and wrote. So far as the
writing is concerned, I don't believe the fact that I put something down in writing, I write somebody a ]etter and tell them
that my wife was untrue to me and I was g·oing· to catch the
man who was breaking up my home, that I was determined to
keep my wife, it would be a disgrace for a divorce 1 and mailed
it to somebody and they brought it in as a writing·., it would
occupy any other status as if I said it to them. I don't see
the application in a case like this. · It ~ouldn't maTrn any
difference whethe1· it was in writing, or not.
The Court: Just so it was proper.
Mr. Spencer: As a matter of fact in his statepage 88.1 ~ ment, Mclnturff 's statement, no wise refers to
this defendant at all.
·
Mr. Hammer: That's the very reaRon we al'e objecting.

--,
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Mr. Spencer: I know it, but it is explanatory; it isn't subject to the objection.
.
Mr. Hammer: It is subject to the objection because this
is this defendant on trial.
·
Mr. Spencer: If you please, Mr. Hammer.
Mr. Hammer: Yes, sir, Mr. Spencer!
Mr. Spencer: He doesn't .undertake to say that it was
Ralph Garner breaking up his home at all. He merely says
she was running with other men, that his home is being broken
up, that it is worrying him, that he's determined to keep his
home.
.
The Court: I .think, since considering it last night, it goes
back to the same thiq.g: his mental condition and all. I think
it is admissible evidence and will let it in.
Mr. Messick: We respectfully save an exception and ask
that it apply to the enti-re line of testimony.
The Court: All right.
Mr. ]\.fessick: And especially· insofar as his statements as
to what he thought, or believed, or suspicioned that .bis wife
was doing.
·
(All parties to the trial returned to the courtroom.)
page 882}

P. :M. l\foINTURFF,
recalled.
DIRECT .EXAMINATION.

By Mr. Spencer Resumed:
Q. Mr. l\folnturff, I believe you testified yesterday that l\f r.
Smith did not g·o back to work for sometime, I believe two or
three weeks Y •
A. I don't know how long.
Q: But there was a period of time?
A. Yes, sir.
Q. Before he went back?
A. Yes, sir.
·
Q. And during that period of time, did he discuss with you
any of his plans for the future or what he intended to do Y
A. Yes, sir.
Q. What did he say?
A. He discussed either g·oing bnck to his old job or going
in business for himself or going to work for Bear Auto Pads
Company.
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P. M. 1Vlclnturff.
Q. Was anything worrying him about going into business
by himself Y , •
A. Yes, sir, he was a little "3.fraid to go, he said.
Q. Why did he say he was afraid to go Y
A. vVell, he was having a little trouble at home, he said,
and he didn't want to be in public business if that got out
and got stirred around.
,
page 883 ~ Q. What kind of trouble did he say he was having at home?
A. Well, family trouble.
Q. "\Vas anything said about a divorce?
A. Well, he said it might end up in a divorce; he hoped
not.
Q. It might end up in a divorce; he hoped not f
A. He thought he could get it patched up.
Q. Did he state whether or not he knew or thought he knew
that his wife was untrue to him Y
A. Yes, sir.
.
Q. Tell us., as near as yon can, whnt that conversation was,
Mr. Mclnturff. ·
A. Well, sir, that's been right sma.rt while ago and word
for word, I couldn't say.
Q. That's the reason I said as near as you can.
A. Well, he was having trouble at home, probab];r it would
end in a divorce, he said, and he wanted to g·et that patched
up before he went in business and he did11 't want nobody to
know it.
Q. Didn't want anybody to know it. Did he indicate
whether or not l1e was willing to take his wife back, even
though she b~d been-Mr. Messick: I object to the leading question, and sug. gestive. Let the witness nnswer your question.
page 884 ~ Mr. Spencer: Mr. Messick, I believe I c~n show
the Court authority that fl question which merely
~alls the witn·ess' attention to something which he has not
stated isn't a leading .question.
·
·
Mr. Messick: Well, I'm ·objecting to it on the ground-The Court: Objection overruled.
Mr. Hammer: Exception.
Mr. Messick: Exception. It is crm;;s ,examinati.on of bis
own witness.
,
Mr. Spencer: Read the question bark t-0 him, Mr. Lee.
(The last question was read by the reporter.)
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Q. -untrue to him f A. Well, he didn't say anything about taking her· back or
that he had lost her or anything. He said he thought he
·
would get it patched up.
Q. Thought he would get it patched up 7
A. Yes, sir.
Q. Did he, after he went back to work., or do von know
whether or ·not he went hack to work with the Rockingham
Motor Company sometime after that f
A. AtwhaU
Q. Do you know whether or not sometime after that he
went back to work with the Rockingham Motor Company?
A. Yes, sir.
page 885} Q. After he went back with them, did he ever
discuss that matter with you anv moret
A. No, sir.
~
,
Q. I neglected to ask yon whether or not Mr. Smith indicated his intentions ns fq whoever was causing his trouble at
borne?

Mr. Messick: Your Honor, that's the same objection: leading and suggestive.
The Court: I sustain your objection.
Mr. Spencer: I don't want to be argumentative about the
matter but I ·just don't k~ow how to phrase the question that
I want. The Court has already ruled-in conformity with the
Court's ruling, that the Court had already ruled that the testimony was admissible, which, of courseQ. Please state whether or not Mr. Smit11 expressed any
purpose or intention towards such .person as might be causing
his trouble?

!fr. Messick : J nst a minute. He has alreadv answered
your question and this is an effort to cross-exam1ne his own
witness.
Mr. Spencer: No, it isn't.
Mr. Messick: That. 's my objection. He answer~ your
question.
page 886 ~ Mr. Spencer: We are ~eeking- merely to find
out, Judge, what the man's attitude was. These
gentlemen think he's going· off ancl hang himself.
l\fr. Messick: Well, you proved he was worried and distressed in mind, if you want to.
The Court: This referred to somebody else.

~
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P. M. McJ.nt1.trff.
Mr. Spencer:· I'm not referring to any particular person.

I don't think the witness· could be allowed-but the question
I asked was did he, or not---please state whether.or not he, on'
that occasion or any occasion,, indicated-stated what his intentions were towards such person as was causing his trouble:
at home. That isn't suggesting anything or anybody.
Mr. Messick: The witness answered his question and now
he's trying to frame it to croAs-examine his witness.
Mr. Spencer: He hasn't answered the question at all.
The 'Court: ,Vell, he can go ahead and answer it.
Mr. Messick: Save the exception of cross examination of
his own witness.
Mr. Spencer: All right ..

.A. What was iU
Q. The question was did Mr. Smith state to

page 887 ~ you, on that occasion, or any other occasion, abou.t
.
that time, what hi~ intentions were as to . such
person as might be causing the trouble at his home<t
A. Yes, sir.
Mr. Messick: NowMr. Spencer: The Judge has niled .
. Mr. Messick: It is leading and suggestive.
Mr. Hammer: I'm objecting now because all of this conversation has taken place prior to:Mr. Hoover: The objection has already been overmled.
The Conrt : The question has already been passed on.
Mr. Messick: Note an exception. vVe are ,~xcepting to it
on the grounds previously assigned and also tl1at it is cross
examination 'of his own witness, the witness having previously
answered the question in another form.
The Court: Go ahead.
Go ahead, Mr. Mcintur:ff. Can you answer the question
·
I answered it ''Yes, sir''.
What did he say?
Yon want me to repeat the words he said f
Q. Yes, sir, the exact words if you can.
page 888 ~ A. He said he was going· to get the son-of-a.
·.
bitch that was doing it.
Q. Said he was going to get the son~of-a-bitch that was
doing it?
A. Yes, sir..
Q.
or~
A.
Q.
A.

.

-
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Q. Please state whether or not you had any conversation
with Frank Smith on :B,ebruary 20.
A. Yes, si.r, I did.
Q. Tell the Court and jury about that.
A. That was on the. telephone; that wasn't in person.
Q. Do you know that that was Frank Smith you were talkj ng to· over the telephone?
A. It was his voice and he answered by that name.
Q. You know his-did you know his voice¥
A. I know his voice pretty well; yes, sir.
Q. State what that conversation with him was on the 20th.
A. Well., I was sick in bed and we bad a truck broke down
in town,.had the clutch out, and I called Rockingham Motor
to have that-to get them to put that clutch in, and he said
they couldn't do it, they were busy and tied up there. I asked
him if he wouldn't put it in that night; I said, ''We've worked
together a whole lot at nig·ht and I'd like to get that truck
going and I'd appreciate if you would.'' He said he could
not that night.
Q. Did he say why he couldn't that night?
page 889 ~ A. He said, "It just don't suit me tonight."
He said, . ''You know I '11 be seeing you,'' and _.-~
that's all that was said. I hung up and called somewhere
else.
Q. How much was that job worth to Mr. Smith, personally?
I mean what would you pay for that job f
A. Oh, that job would run around, I would say, fifteen or
twenty dollars. ,ve'd have paid twenty to have gotten· the
clutch in.
Q. Fifteen to twenty .dollars to get that clutch in and get
that truck rolling?
A. Yes, sir.
Q. I believe you stated he said, "I'll see you." ·what did
you say?
A. He said, '' I '11 be seeing you.''
Mr. Messick: Still repeating and leading.
:M:r. Spencer: I was only as.king- him., Mr. Messick, if I
was correct.
:M:r. Messick: All right, sir.

Mr. Spencer: You may take tl1e witness.
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CROSS EXAMINATION.

Bv :Mr. Messick:
•Q. Mr. Mclnturff, when you talked to Frank Smith on the
20th, did he .tell you anything about a friend of his, .James
Ralston, from Alexandria, being in town and expected to see
him that night?
page 890 ~ A. What 7
Q. About a friend of his, Mr. James Ralston,
from Alexandria, ·being in town and that he expected to see
him that nighU
A. No, sir.
Q. Do you know l\f.r. James Ralston?
A! No, sir.
.
.
Q. Son of Mr. Hinton Ralston that lived here in this County,
and Mr. James Ralston that lived here for a long time?
A. No, sir, not to my knowledge I never heard of him. Probablv I have but I don't recall it.
Q. On yesterday, I believe you told l\fr. Spencer, or started
-he asked you if Mr. Smith., when you "talked to him, appeared to be worried and distressed. Did he f
A. Yes, sir.
Q. In other words, he Reemed to have a very distressed
mind, didn't he Y
•
A. He was prancing around, had his bands in his overcoat
pockets, and I think I asked him the question about "What's
the }!latter, Pork Chops, can't you stand still?" And he said,
''I've got worry enough on me to kill a man," or some expression like that. I can't say it word for word; it's been ..
a long time ago.
Q. If I might read to you what you said before. I think
you are trying· to tell absolutely what's right
page 891 ~ about it and I '11 ask you this question: Didn't
you testify to this, as follows: '' Did he say what
l1e was worrying abouU" And your answer was: "Not exactly, no, sir. He said he had enoug·h to worry anybody to
death.''
A. He give me some answer like that. I couldn't give it
word for word.
Mr. Spencer: ·what page is that, l\fr. Messick?
.
Mr. Messick: The question is on the bottom of page 264
and the answer is on page 265.
Q. That was your recollection of what lie said to you when
you testified in October, namely_, when you asked him did
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he say what he was-when you were asked: "Did he say
what he was w:orrying abouU", your reply was: "Not exactly, no, sir. He. said he had enoug·h to worry anybody to
death." That's ·what be told you, wasn't iU
A. Something close to that, if that wasn't the words of it.
Q. That was what you testified to before T I read it from
the record·
Mr. Spencer: Mr. Messick-if Your Honor please, since
1\fr. Messick read that one, that happened to be in direct ex.amination, the inference seems to be that he said something

different

011

the other trial from wlrnt he said here. I want

to ask Mr. l\fessick to read the whole of his testimony as

transcribed so that the jury can see .whether he's
page 892. } testified anything different today than he did in
October.
Mr. Messick: I haven't said that tl1e witness testified to
anything different. I was just askingM:r. Spencer: But you selected out that one sentence, didn't
]ie say that, and the inference clearly is that he said he had
11ot testified to what he's testified here today.
Mr. Messick: On the contrary. I framed my question with
the fact that he was trying to testify exactly as the same
thing, and the record will so show and you know it, Mr.
Spencer.
Mr. Spencer : I vouch the record.
Mr. Messick: Turn back to my first question on that line,
Lee.
.Mr. Spencer: Are you-Mr. Messick: No, sir, you talk about vouching the record,
let's turn back and see what I said, whether I asked the wit11ess either question. Turn back and read it.
{The question and answer, now record pages 890 and 891,
line~ 24 and 5, respectivelr, were read by the reporter.)
l\fr. Spencer: You can't cross-examine a witness on implication and hearsay?
Mr. Messick: I object to the remark of the
page 893 ~ special prosecutor in this case. I asked the witness if he did not make this statement in the record and he says that he did, or something near to it, and that
is what he recollected the man told him. Turn back there,
Lee.

-----
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The· Co11rt: Yon read f1·om a portion of it. I think itMr. Hooyer:. It was not conflicting with bis original testimony.
The Court: You can correct it byMr. Spencer: All right, we '11 pass on.
(The last question was read by the reporter ..)
The Court: If it is different, you haveMr.. Spencer: I'm not referring to Mr. :M:clnturff. He l1ac1
already told Mr. Messick that is what was stated and that,
in no wise,. contradictedMr .. Messick: I didn't say it was contradictory. I was refreshing his .memory and I so stated that he was trying to
tell what was· absolutely the truth abotn it.
The Court: Go ahead.
I

Q. I again repeat that I think you are trying to testify
just the same as you did in October, sir, and I ask you if, in
reply to this question that you didn ,t make this statement
that I'm reading from the record¥ You were asked this question by the Commonwealth's Attomey: '' Did he
page 894} say what he was worrying about?'' Your answer was: ''Not exactly, no, sir. He said he
had enough to worry anybody to death." And that's what
you recollect' that-or in substance what he said to you, isn't
it, Mr. Mclnturfft
A. Yes, sir; not word for word.
Q. But to the best of your recollection t
A. Yes, sir. Same meaning anyhow.
Mr. Messick: That's all.
Mr. Hoover: Stand aside.
Witness left the stand.
JANIE WILLIAl\fS, recalled.
RE-DIRECT EXAMINATION.

By Mr. Hoover:
Q. I believe your name is Janie Williams and that you
testified here yesterday, is that right f
·
A. Yes, sir.
Q. And ~ believe in your-in the course of your testimony
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yesterday, near the end. of it, Mr. Messick asked you whether
you could read and write?
·
.A. Yes, sir..
Q. Is that correct?
page 895 ~ A. Yes, sir.
.
Q. And I believe you refused to read or write
for Mr. Messick; is that right?
.A. I got so nervous I j_ust couldn't do anything.
l\fr. Messick: She said she refused to answer my question.

Q. Why did you refuse to read or write?
A. Because I was so nervous I just couldn't. · But I can
read and write.
Q. As a matter of fact, I believe you practically collapsed
as soon as you got out of the courtroom; isn't that right Y
A. I certainly did and I had to have the doctor last night.
Mr. Hammer: vVe object to that, if Your Honor please.
l\fr. Spencer: I think the witness should be permitted to
explain why she refused~
A. I had to have.
l\fr. Hammer: Just a minute, the rule hasn't beenMr. Hoover: There has been no objection. You didn't object.
Mr. Hammer: You said she shouldn't be perpage 896 ~ mittedThe Court : Overruled.
Mr. Hammer: Note an exception.
Q. .Aunt Janie, I want you to do a little writing for Mr.
Messick and do a little reading for him that you refused to
do yesterday.
Mr. Messick: She refused-she said she refused to answer my question.
Mr. Hoover: She refused to read and she refused to write.
Mr. Messick: I asked her to read from the book and I also
asked her to read from the newspaper.
Q. You have a paper there with you, don't you, a newspaper 7
.A. Yes, sir.
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Mr. Hoover: Mr. Messick, would you care to choose the
passage?
Mr. Messick: I just want to see what kind of a paper
you've got.
Mr. Hoover: Giv:e her any paper that you want.
Mr. Spencer : Why don't you take the record there 7 Open
up the record any point. The print is a little bit larger.
Mr. Messick: I don't have any objection to her reading·
from any paper but I just simply wanted topage 897 ~ this paper hasMr. Spencer: I think he's read the newspaper
through.
Mr. Messick: I'm not-:-the only thing· I want-you gentle-·
men know why this paper is improper.
Mr. Hoover: I didn't know what tbe paper was, Mr. Messick.
,
l\Ir. Messick: Well, it is a newspaper account of the trial
here that would be improper.
Mr. Hoover: All right, I don't expect her to read that aucl
I didn't know what paper she had.
Mr. Messick: Let's get some paper thatMr. Hammer: You can't use the record.
Mr. Spencer: Get a book.
Mr. Messick: JustMr. Hoover : Get a selection yourself.
Mr. Messick: Get a newspaper without an account of the
trial in it. That's all that's necessary. ]\fay I see that?
Mr. Hoover: Do you want to select the1\fr. Messick: I just merely wanted to see the paper.
The Court : Are you going to have her write?
Mr. Spencer: Yes, sir.
The court: Here's blank paper to use.
(The paper was handed to counsel.)
, pag·e 898

~

Q. Aunt Janie, would you just read a paragraph or two from that paper; anywhere you

want to.

Mr. Spencer: You ought to ·mark it there, Mr. Ruebush,
wl1at she reads.
,
A. '' Housing bill is deadlocked' '-my eyes are just'' telescope of adjutant for ~he''-my glasses, see, I haven't my
glasses and I can't see so good-"to have fun".
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Q. Do you have your glasses with yon f
A. No, sir, I hav-en't, but I didn't think I had to read.
"' Bull calf is from Dixie. He aims to Knox for tumor." Why
do yon select such fine reading Y
Q. I didn't select any, .Aunt Janie. You select whatever
you want to read.
Mr. Messick: Up there at the top is heavy writing.. Turn
over to any other page..
Q. I don't reckon you go in for sports very much, do you,
Aunt JanieY
A. No, sir, I ain't no sport, Boss. What's the matter with
the other paper?
Q. Now you take this paper. Have you ever seen this
-paper before (indicating)?
A. I don't think so.
Q. Now you start reading right here (indicating).
A. "Nazi boss of Poland"Q.. Finish the headline you were reading. Let
page 899 } that one go. Read this column here, Aunt Janie
(indicating·). Mark this column. You read.that.
A. "Offleer quit"-' 'coals'', I see-'' talks here''.
Q. Go on with the smaller prhit.
A. Can't do it to save my life with my eyes unless you
nave a pair of glasses.
Q. You don't have your glassesf
A. No, sir, I haven't.
Q. Yon didn't bring· them along?
A. No, sir.
Q. What do you say the headline isY
A. '' 0-p-e-r-a-operations quiet coal talks here." Do you
want to see me write," Boss t

By ~fr. Messick:
Q. It is all right. I asked you why did you refuse to answer my question?
A. I tell you I was so nervous. I'm just out of bed from
the hospital; I couldn't do it to save my life·, and went in the
other room and fainted~
By Mr. Hoover:
·Q. Read this headline, .Aunt Janie (indicating).
The Court: When you get through. with that, stop.

sga
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Janie Williams ..
. A. "Hurley wages raise of sixteen cents for mail men falling on Truman.. '>
page 900

~

Mr. Spencer: Mr. Messick and Mr. Hoover, the
Court said w.hen she :finished reading that, stop ..

Q. Now, Aunt Janie, I want you to write.
write your name.
A. My whole name f
Q. Uh-huh.
A. (Witues.s does so.)

Suppose rou

Mr. Hoover: Mr. Messick, I believe thaPs as good as yoll
can do.
Mr. Messick: Show it to the jury.. Yes, sir, I never could
write.
·

(The paper was passed to the jury.)
A. When I read, all of my letters run together if I haven't
got my glasses, but I didn "t know you wanted me to read
this morning or I'd have brought
them.
..
Mr: Messick: Are you through t
Mr,, Hoover : I think so.

(The newspaper used in 1·eading~ and the s·pecimen of handwriting were received in evidence as Commonwealth Exhibits 17 and 18, respectively .. )
RE-CROSS EXAMINATION.
By Mr. Messick:
Q• .Auntie, when you were on the witness stand, if I made
you nervous, I'm awful sorry. I wouldn't make you nervous
for anything.
A. Thank you,. sir.
.
page 901 ~ Q- When did you learn that you were going to
be called on to read T
A. When did I learn 7
·
Q. Yes, sir.
A. The Chief came after me this morning.
Q. Tell you he wanted you to come dowu and read f
A. WhenY
Q. T~s morning.
.
J
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A. I beg pardon, what did you say?
Q. When did you learn that you were going to be called
on to read?
A. Read whaU
Q. From the witness stand.
A. This morning. I was in bed after Dr. Gaylor left. Somebody rang the bell and it was Chief Bragg. He said, '' Aunt
Janie, I want you to go to Harrisonburg· again". I says,
"For whaU" He says, "You refused to answer the lawyer's
question yesterday he asked".· I said, "vVhat was iU'' He
said, "He asked you if you could read or write". I said,
'' Why, Chief Bragg, you know I tend to all of my checks and
when I bought this home my signature is here and'', I says,
''I taught my children until they were third grade at school
and you know I can read and write''. He says, '' vVhy didn't
you answer them yesterday?''
Q. You needn't go on into that conversation. I
page 902 ~ asked you when did you learn that you were to
be· called on to read or write·?
A. I just told you.
Q. That was this morning!
A. Yes, sir. And I says, "As soon as I get my clothes on,
I will go down and explain to him, if he would accept me''.
Q. What did you do, go off and forget your glasses Y
A. This morning f I thought I had them in my bag but I
didn't. I didn't have them. I'm clerk of the church and I
left them at church and I haven't got them and I can't get
them before Sunday.
Q. You haven't had them this week?
A. No, sir, I haven't read much this week.
l\fr. Messick: That's all .
.l\:fr. Hoover: Stai1d aside. ·

page 903

~

0. B. THEISS,
sworn for the Commonwealth.

DIRECT EXAMINATION.
By Mr. Spencer:
Q. Your name is 0. B. Theiss, I believe 1
A. Yes, sir.
·
Q. In what business are you engaged, :Mr. Theiss?
A. Undertaker.

--·-·
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Q. Did you assist in the burial of Frank C. Smit\} of Harrisonburg· sometime about the 27th of February, 1945¥
A. I did.
Q. When did you first see his body, Mr. Theiss Y
A. It was the night of his death, February 20.
Q. Where di¢! yon see it?
A. At the hospital was the first I saw it.
Q. You got the body at the hospital 0!
A. Yes, sir.
Q. Did you embalm that body?
A. I did.
. Q. At or before the embalming of it, did you notice the
injuries that were visible, externally\ at that time?
A. Well, during· the embalming, I did.
Q. During the embalming?
A. Yes, sir.
Q. Did you make a memorandum in writing of the description of those wounds which were visible from the outside?
page 904 ~ A. I did.
Q. In whose presence. did you make that list?
A. Well, I started the list the following morning when Dr.
Byers was there.
.
Q. Was Dr. Byers present when you made your measurements and your notes?
A. Well, we made the measurements on the cut together.
Q. You made them together?
A. And then added the-I added the braises and like that
after he left.
Q. You measured the bruises after ·he left?
A. 'Y'es, sir.
·
Q. I wish you would tell the Court and jury about those
wounds as they appeared to you and according to your
measurements, and if you care to ref er to your pwn memorandum made at the time you may do so.
A. Well, it was a cut-there was only one cut that was
above the right eye, about two inches above.
Q. Indicate on your head about.
A. (Witness does so.)
Q. On this area here (indicating·)?
A. 'Y'es, sir, about a half-moon shape.
Q. ·what was the measurement across?
A. That was three-quarters of an inch.
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Q. That was tbree ..quart~rs of an inch, mtU1spag-e 905 } ured how!
A. From the-it was in a half-moon, and from
the point to the point.
Q. It w.as a half..moon and you measured across there ( indicating) 7
.A. That's right.
Q. That was three.quarters of au inchf

..A.. Yes..
A. Yes.
Q. Did you make any further measurements of iU
.A.. No.
Q. You'd have to be a mathematician to do that a11yhow,
·wouldn't you 1
A. Yes.
Q. Go ahead and tell us what else.
·
.A.. There was a kind of a bruise or red spot back in the
hairline on the same side and a spot on the forehead on the
other side.
Q. Let's take it slower because I'm not certain I"m tollowing you. This was a cut wound three-qnarters of a.n inch
across there 1
A. Yes, sir.
Q. And back of that was what?
• ..l
.A.. Kind of a bruise or red spot like.
Q. Yes, in here (indicating)?
.A.. Yes, in the hairline.
Q. That was visible on the outside as a. bruise!
page· 906 }- A. It was a bruise or red spot; it wasn't black.
Q. 'Then yon indicated there was one up here
(indicating) ?
A. No, above the eye on the other side.
Q. On the other side 1
A. On the left side.
.
Q. What was the nature and description and site of that?
A. It was about an inch and a half in diameter, I would
say, something like that. It was about the same dese-ription
as the other.
Q. Would you say it was then a :r.:ed_.:.and yon say it was
then a red spot f
. A. That's right, and above the eye, the upper eyelid, the
left eye. There was a red.
Q. Below the eyebrowt
A. Yes, sir, below the eyebrow, in the lid.
Q. Was what?
, • I

594

Supireme Court of .Appeals of Virginia

0. B .. Theiss •
.A. That was kind of a bruised, red spot there. It wasn't
an.y of these spots black. They were red. Then the left half
of the noseQ. What size was that?
A. That covered practically the whole left side of the nose-.
Q. Was that a bruise or red spot or what T
A. I don't know whether you would' term it a bruise or red
· spot, or which; it was red, not black.
page 907 } Q. Do you know whether or not it subsequently
· turned dark!
A .. It turned darker.
Q. Turned dar}{er t
A. Yes, before burial. And then the left half of the upper
lip--.
Q. Left half of the upper what Y
'A. Upper lip.
Q. Along in here (indicating) Y
A. Right in here (indicating).
Q. It would be over on here (indicating}; a bruisef
A. A bruised, red spot. And then on the cheek bon9 was
another spot on the left cheek bone. And then a small spot
in the fold underneath of the lip (indicating).
Q. Did you mean you were indicating about the mid-line l
A. That's right. .
Q. On the chin Y
A. Yes, sir.
Q. Were there any others?
A. There were two spots on the breast, one on each side.
Witness left the stand.
.
Q. Were they of the same general nature?
.A... T~ey seemed to be a little bit darker. I dicln 't pay as
much attention to the breast as I did the face.
Q. They were one on each chest?
A. Yes, sir.
page 908 ~ Q. Were they alo~g about in the area that I'm
indicating Y
A. Somewhere along in there.
Q. I thought I was putting my hand on myself about where
you pl;lt your hands.
A. Yes, sir.
Q. What was the size of those f
A. About an inch or inch and a lialf in diameter.
Q. Did you disinter the body of Frank Smith sometime
later, J\fr. Theiss T
A. I did.
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Q. What was the date of that disinterment 7
A. I don't remember.
Q. Could you approximate the time!
A. About a month afterwards, I think.
Q. About' a month later yon took the body up f
I.
I
A. Yes, sir.
Q. Where did you carry the body?
A. To Charlottesville, University Hospital.
Q. To whom did you deliver it!
A. Delivered it to the Hospital there, Dr. Cash.
Q. Dr. James R. Cash?
A. Yes, sir.
Q. Were you present during part or all of the autopsy,
postmortem examination, that Dr. Cash made?
A. Present during part of it.
page 909 ~ Q. Was the body that you delivered there and
saw Dr. Cash perform the autopsy on the body
of Frank C. Smith Y
A. ~es, sir.
Mr. Spencer: Take the witness.

CROSS EXAMINATION.

_r.. --·

I

I

By Mr. Messick:
Q. Mr. Theiss, were you at the funeral of Frank Smith?
A. Yes, sir.
Q. Did the American Legion se~·ve as honorary pallbearers at that funeraH
A. No, sir.
Q.· Sir?
.
A. I don't think so. They were there, part of the Legion,
in body.
Q. Part of the Legion were there in body t
A. Yes, sir.
.
.
Q. Do you know who had charge of the Legion's part of
it?
A~. No, sir, I do not .
. Q. Don't know whether or not Mr. Ralph Garner was put
in charg·e of the Legion's part of the funeral arrangements f
A·. He was there, I remember that. I think I talked ·to him
before the service.
Q. Sir?
A. I say he was there and I think I talked to him before
the service.
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page 910

~

Q. He was there and you talked to him before
the service?
A. Yes, sir.
Q. Why did you talk to him, Mr. TheissY
A. Well, they used the flag o.ver the casket and there was,
I believe, some of the Legion to fold the flag and we were
talking about that.
Q. And he was in charge of that, wasn't he t
A. I think-I wouldn't say for sure but I think he helped
to fold it.
Q. I believe that's what is sort of _known as "color bearers" that the American Legion has at the service, doesn't
it?
A. I don't know whether they could be color bearers, or
not.
Q. You are not acquainted with Legion participation?
A. No, sir.
Q. But you do kno,, that Mr. Garner was there and he
talked to you about the arrangements and that he handled
the flag?
A. I think he handled the flag; I'm not sure.
Q. Did you see anything unusual about Mr. Garner?
A. No, sir.
Q. And you talked to him?
A. Yes, sir.
Q. Anything wrong with his face in any way?
page 911 ~ A. Not that I noticed.
Q. See .any bruises or cuts or marks about his
facef
A. I didn't notice any.
Q. Mt. Theiss, who was present when you exhumed the
body of Frank C. Smith for the purpose of taking it to
Charlottesville?
A. Dr. Byers, Chief Kean, Mr. Spencer, two fellows helping me.
Q. Dr. Byers, Chief Keani Mr. Spencer, and the men that
were helping you?
A. Yes, sir.
Q. "\Vas that body in water in the grave when you f~und
1 -

ilT

•

A. Yes, sir.
Q. Was it submerged in water?
A. Yes, sir.
Q. Do you know how long· it had been in that condition T
A. No, sir.
.
_
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Q. And yon took the body to Charlottesville f
A. Yes, sir..
Q. The red spots that you talk about that were on the face
'Of Frank Smith, described by the doctor as "insignificant
bruises or abrasions'', you wouldn't differ with that, would
you!
A. What was tbaU
JJage 912 } Q. Described by tbe doctor as "insignificant
bruises or abrasions", you wouldn't differ ·with
the doctor, on that, would you 1
A. No, sir.
Q. They were really insignificant?
A. Well, they showed butQ. Could it have been caused by very lig·ht blow, couldn't
iU
A. v\Tell, the cut was enough to break the· skin but the others
were not.
Q. ·The cut, but the others-there wasn't any hard blow hit
to cause those red spots, were they T
A. Well, I don't know.
Q. It didn't look that way to you, did iU
. A. No, it didn't .have the indications of a really hard lick,
probably, butQ. Didn't have the indications of a hard lick at all. Mr.
Theiss, did you remove the body from the basement?
A. No, sir.
Q. Didn't help do that!
A. No, sir.
Mr. Messick: That is all.
RE-DIRECT EXAMINATION.

By l\fr. Spencer:
Q. Mr. Theiss, are you a native of Rockingpage 913 ~ ham or Harrisonburg?
A. No, sir.
Q. Where are you from t
A. New Market.
Q. How 'did you happen to be here at that time doing that
work¥
·
· A. I was doing- the work for the Higgs' Funeral Home.
Q. Was that a permanent or temporary matter!
A. It was more or less temporary.

,
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Q. Did you knQW Garner before you saw him at the funeral f
A. Well, I've seen him on the street.
Q. Seen him on the streets! ·
A. Yes, sir; not personally acquainted with him..
Q. What was the date of the funeral Y
A. Couldn;t tell you now. It was on the following Sunday
. after his death.
Q. It was bn Sunday after his death, wasn't itt
A. ·Yes, sir.
Mr. Spencer: I believe tha:t"s all.

RE-CROSS EXAMINATION.

By Mr. Messick:

• I

.

Q. ::Mr. Theiss, had Mr. Garner been over before that Sun-

day to talk to you about any of the arrangements or anything!
A. No, sir, not that I recall..
Q. Y.ou don't recall that. Did you all keep a
page 914 ~ book there that people sign Y
A. Yes, sir.
Q. Do you recall whether or not Mr. Garner signed his
name in that book!
1
A. No, sir.
Mr. Messick: "\Vas that book introduced in evidence last
timeY
Mr .. Hoover: No, sir.
Mr .. Spencer: There was evidence that he did and no evidence that he didn't, so I don't see any reason to question
that fact that he signed his name there.
Q. That was the book kept there in the undertaking establishment, if anyone called to sign t
A .. Yes, sir.
·

Mr. Messick: That's all.
Mr. Hoover: Stand aside, Mr. Theiss..
I

!

• • ;; •

Witness left the stand.
:M:r. Hoover: Your Honor, we hesitate to ask for any time
but the next witness is a technical witness and we would like
. to have a few minutes to discuss ·it.

-~
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The Court: About how long.
Mr. Hoover: How long do you want, Mr.
Spencer¥
~fr. Spencer: I should think ten minutes would be-I didn't
mean to say that. I should think ten minutes should be ample.
Mr. Hoover: I think ten minutes should be ample.
The Court: All right, sir.
page 915

~

(At 11 :07 o'clock a. m. a ten minute recess was taken.)

J. R. CASH,
sworn for the Commonwealth.
DIRECT EXAMINATION.
By Mr. Spencer:·
·Q. I wish you would, please~ sir, state your name and residence and occupation.
A. I'm Dr. James R. Cash; I live in Charlottesville, Virginia, at the University; and I'm professor of pathology at
the University of Virginia Medical School.
Q. Would you please, Dr. Cash, state to these gentlemen of
the jury, your training· in your particular field or educational
qualifications 7
.
A. I'm a Doctor of Medicine from Johns Hopkins University, worked and taug·ht at Johns Hopkins for five
page 916 ~ years, between the years of 1919 and '24; I was
professor of pathology at the Peking Union Medical College, at the school that the Rockefeller Foundation conducts in China, for se,"en years; for the past fifteen years, I
have been professor of pathology at the University of Virginia.
.
·
Q. Are you the head of the Department of Pathology at
the University of Virginia Y
A. That's right.
Q. How long·, in years, would that training and experience
cover, Doctor! I lmow you don't want to tell these gentlemen
your age.
A. Yes., I'll tell them~· Thirty-01~e yea~·s' training.
Q. Thirty-one years?
A. Training; yes.
. Q. Could you g·ive us some idea of how many postmortem
examinations on the human body you've done during that period of time Y I don't kno,v that vou 've counted them and do
not ask for anything more than a"' general estimate.
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A. I have been doing postmortems for twenty-two years
and I think three hundred a year would be around six or eight
thousand; along in there, I suppo.se.
Q. Some six or eight thousand by estimation f
A. Yes, sir.
Q. By the way, Doctor, if I had not been reading books. I
wouldn't know hardly myself: would you explain
page 917 ~ to us what "pathology'' is1
A. Pathology is the study of anatomy, of
changes in the anatomy, and structure of the body which is
caused by disease or injury.
Q. Dr. Cash, did you perform a postmortem examination
on the body of a man by the name of Frank C. Smith?
A. That's right.
Q. Do you recall the date, Doctor?
A. No; I can read it.
Q. If they are your notes, you have a perfect right to refer
to them.
A. It is a copy. It was either the 23rd or 28th; I think
the 28th of March, 1945.
Q. Twenty-eig·hth of March!
A. Yes. I think it is "8"; it is either "3" or "8".
Q. By whom was it delivered to you at the Universityf
A. You accompanied the body and I tllink the undertaker1I've forgotten his name-brought it over.
Q. as Dr. F. L. Byers, the Coroner.:...._
A., Dr. Byers accompanied the body too and was present at
the autopsy.
Q. In what state of preservation did you find that body at
the time of vour first examination T
A. It wa~ surprising]y good for the length of time this
man had been buried.
·
page 918 ~ Q. Had there been any deterioration that would
any wise affect your findings or make your findings difficult?
A. Well, there was deterioration which would affect certain
kind of studies. A study for poisoning, for example. I don't
think certain poisons could have been found, hut some poisons
could have been found. Anatomical changes of any kind r..ould
be studied fairlv satisfactorilv.
Q. Dr. Cash, in your own way, please, Rir, l wish yon would
describe to these gentlemen of the jury what your examination
was and the results of vour -examination.
A. The extent of
-examination i
Q. Yes; sir.

,v
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A. All right. The body was first inspected on the surface.,
all over, from head to foot, front and back, the entire. ·surface of the body. The next procedure is to make an incision
through the skin and muscles, which begins at one arm and
extends across to the other; and another incision from there
down across the abdomen as far as you can go. And the entire body cavity is opened up in this way (indicating). The
,chest is incised and taken off-the front of the chest, so that
the chest cavity is exposed. Then each of the organs is taken
out and opened, cut and dissected. The interior of the body
looked at in the same manner in which we looked at the exterior. Then from· areas of the bodv which we-all of the
orgai1s, all of the parts of the surface of the body
page 919 } which we wish to study., small pieces of tissue were
taken out., parts of the body were taken out, and
prepared for microscopical study. They are hardened and
thin sections cut off ea.ch one of those which are transparent,
one can see throug·h them with a microscope, and they are
€xamincd carefully to see exactly what· precise changes have
taken place in these tissues to make them look the way they
.do to the naked eye. Is that adequate Y
Q. Yes, sir. I believe you also examined the brain?
A. Yes, the brain; all organs of the body. The skull cap
was taken off and the brain was removed in the body and cut
into twenty or thirty thin slices and each section of the brain
is carefully looked at and sections taken from that to prove.,
microscopically; that any changes we might find.
Q. Dr. Cash, what were your findings, externally, before
you undertook to go into the body?
.A. Mr. Smith had a bruise, fresh bruises, all of same age,
as nearly as we could determined: one over liis left eye, small
bruise, about the size of one's thumb; another bruise began
here (indicating) on the left side of his nose and under the
eye~ as a black eye would do, his eyelid also. He had evidently
been struck in the eye because it was hemorrhage in his left,
upper ~ye lid. Then beneath his eye there was blood in the
tissues and there was a bruise. That's what a bruise is, is
when blood vessels break and blood is pumped .out
page 920 } and escapes in the tissue.s and it tum.s black and
green and yellow, as you are all. familiar wi~b
black eyes. So then there was a bruise on h1.s cheek. This
bruise took in almost all of the side of his nose. There was
one on his chin; a fairly large bruise that occupied the left
side of his chin. Another bruise was on his chest, a bout this
· point (indicating.), one to three inches. I have it written
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down if you would like the exact size; we measured these ..
Another one of about equal size on his right chest and the
muscles of his c.he.st and subcutaneous tissues under the skin,.
and a small bruise on his right collarbone, in the skin jus.t
above it..
Q. Would you mind, Doctor-I do \Vant to know the size
of the bruises on the chest.
~
' A. As best-I think, if I can read tbem off here, I can tell
you the exact size, as near as we made th'3m.
Q. You have indicated the size as to the others,. but if you
have a measurement, you say from one to three inches that
I recall, depending on which it was; all three or in between?
A .. The one on the left side·was about three-quarters of an
inch in diameter. The one on the right side was approximately
two inches in diameter.
Q.. Two inches in diameter!
A. Two inches.
page 921 ~ Q. Thank you_, sir.. Now will you please tell the
jury whether or 110t a blow on the body of a dead
person would -produce a bruise f
A. The body of a dead person cannot be bruised. A bmise
is caused by the rupture of a blood vessel or blood vessels.
They are generally small, on the ·surface of the body, and the
heart continues to beat and pump the blood out into the tissues. That's what makes the bruise. A dead body cannot
be bruised. ·
Q. Did you find free b1ood pumped out under each and every
one of those bmises 1
A. Each one. There's another lesion I didn't mention. His
right temple, there was a wound through the skin about a halfinch in length, but in the shape of a half-moon, with the euds
of the moon turned anteriorly. That was justQ. That word "anteriorly" to a doctor is very c]earA. Towards the front. And you see it would make a shape
somewhat half-moon, in this shape (indicating). "\Vell, it
could be down or up or back or front. This was turned front.
Q. Straight front?
A. Well, I don't remember exactly. It could have been this
way or that way (indicating).
Q. I don't mean to be just exactly straight forward but
would you say it was in a general way straight frontward 0/
A. That's right. It was about a ht1lf-inch long.
page 922 ~ It was curved, though, and about a half~ineh. It
was a fresh wound and a gTeat deal of blood had
escaped into the tissues around that wound, i~ the muscle over
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that part of the heac{. There's a deep muscle in there and it
was filled with fresh blood.
Q. Do you know whether or not that severed-the blow that
severed the skin there at his temple severed any artery!
·
A. There i$ the temple artery; some branch of the artery
must have been severed in order for that much blood to escape.
It wasn't possible to demonstrate the cut encl of the artery
at that stage, though.
Q. What would· be the size of the artery or arteries along
that particular area 1
A. Between the size of a needle, in diameter, and that of a
lead of a pencil, roughly.
Q. Between the size ·of a needle and the lead of a pencil t
A. Somewhere in that ~ize. There's no way to tell exactly.
An artery bledQ. You don't know which one?
A. That's right. An artery, if it is nicked, will bleed con.,
tinuously and long and a lot of blood. If an artery is cut in
two completely, ihe artery contracts and helps close itself
off and doesn't bleed so much.
Q. ·what wou]d you say the time it would take
page 923 ~ for an average person for that to take place; that
is to say if an artery were severed an<l cut itself
off7
A. Instantaneous. It doesn't stop completely but it bleeds
·
less than it otherwise would.
Q. How long would it spurt, Doctor 1
A. I don't know. There's no accurate way of answering
that question. It would spurt for several minutes and might
go on for ten or fifteen.
·
Q. Maybe my term "spurt" and your term-·
A. No, it is the same.
Q. The heart is pumping tl~e blood?

A. Yes.
·
Q. I'm talking about as spurting as far as from me to yO',.
A. ·wouldn't spurt that far.
Q. How far would you say was the maximum that it would
spurt?
,
A. Four feet, I would say is the maximum. You know it is
difficult to-I couldn't sav that I knew the answer to that
question, but Pd say four· feet is a reasonable maximum for
an artery of that sort to spurt. I base that on what one sees
in the operating room. Arteries of that type are cut all of
the time in a great many operations; ·they are quickly clamped.
vYe see a· few spurts of tho blood and they spurt over all of
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the people in the operation ~nd off of the table as
far as from here to that table, I suppose, aud,
roug·hly, four feet.
.
Q. Doctor, will you go ahead with your further findings i
A. Around Mr. Smith's neck was a deep groove. It began
in this point just behind-if one has to start, on tbe left side,
say. It beg·an just behind his em·, hiR left car, went down
sharply, and underneath his chin in this manner (indicating),
and up posterior to bis right ear. Now his head mu~t have
rested in this-it was a loop, the gToove wasn't continuous
around his whole neck, it was evidently supported, .The
weig·ht came forward and the deepest part of the groove was
in front; it got shallower 011 the sides and evontually became
no gToove at all in the back. There were these-and the posterior part of his neck had no groove on it at all. His l1ead
was-the g1:oove was more on the right side than on the left,
so that his head must have rested a little sideways in this,
a little toward the right. The two ends of the loop passed
up n little to the left-must have passed up a little to the
left of his head as his head rested in it. Now there wasthe skin was not broken in this groove. The g-roove was about
half-inch to an inch deep in various parts.
Q. Doctor, would you say that groove was the same size as
this rope (indicating·)?
A. It is about that same thing·.
Q. You've looked at this before, I believe.
page 925 ~ A. Yes, sir. That was the change-that ~was
the part of tl1e study that we considered most important. If this were just a groove in the skin and subcutaneous tissues in the surface of the boclvQ. Doctor, beg yo.ur .pardon, I know it is disconcerting and
I bate to do it, but I also know the doctors talk in pretty big
words and it is right difficult to understand. What do you
mean by "subcutaneous" i
·
A. Under the skin. The skin--,-yo.u see, you have the skin,
and the tissue beanea th the skin., and the muscles, and they
are the tissues that make up this part of the body in general
and. other structures thereto. But it was into the tissues of the
neck, let's say-is that all rig·hH In that area, a groove could
be made in a dead body. .A groove coulcl be made all right
with a rope placed around the neck after death, shortly after
deatl1, and the weight of his head and neck and trunk, which
must have rested on. this, could have made the groove and
the groove would have hardened in that same shape. But we
were trying to determine whether this rope was put around
pag·e 924

~
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his neck while he was .alive or after he was dead. And the
proof of that is the finding of blood, bruises, around the rope .
. Now there were none on the left side, -or on the anterior part
()f his neck. Vl e took bits of tissues out across the groove,
you see, six of them in different parts of his neck. Two on
the right side did show blood out in the tissues.
page 926 ~ And the principal fact which the autopsy proves
is that this man was alive when the rope was put
around his neck. That's really all the autopsy proves.
Q. "'What was the quantity of hemorrhage on that side? I
believe you've indicatedA. Very little.
Q. The right side f
A.. Very, very little.
·~
Q. You use the term, I believe, ''minimal''!
A. Minimal.
Q. Would that word describe it best in the medical books f
A. Well.,. I'd like to try again to tell you a little bit more
accurately how much blood there was. I imagine, I should say,
that there must have been an eightl1-not more than an eighth
of a teaspoon of blood in that area underneath of the skin in
the whole area. And we took sections through two locations
in that area and we could see grossly, with the naked eye, discoloration, reddisU discoloration, which we suspected as being
blood and we recorded in our notes that we suspected it as
being· blood. Any gross-any amount of gross blood-there's
never any amount of it-but with the sections we did find,
microscopically, very de:.(inite, unquestioned blood out in the
tissues at that point, at both of those points.
Q. When n man the size of Frank C. Smith-if
page 927 } a man the size of Frank C. Smith were hnng by
the neck with that size rope, how much relative
l1emorrhage would you expect to find!
A. Of course, it depends on how he was hanging~ If his
entire weight was suppo1·ted by the rope and his feet were
-swing'ing from the floor, you would expect to find a great deal
more blood than we found.
Q. If his body weight, his whole weight, had ever heen on
that rope while he was alive, would you have expected to
fincl a great deal more?
A. I would expect the rope to break and we would have
found more blood too.
Q. I understood you to say that you found none whatever
on the left side ?
A~ No, we found none whatever on the left sicla
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Q.. And none in front 1
A .. That's right.
Q. Doctor, it.is in evidence, I believe, that this man, whose
body you examined, was found seated about-I believe it was
about like this (indicating), his right buttock being on fairly
solidly, this foot, I think-correct me if I'm wrong, gentlemen-left foot found like that (indicating), right foot up like:
this (indicating),. and his hands either at his side or in bis
lap. I don't know that that would be a matter .of importance ..
And that he was leaning slightly forward with his. head
· ·turned slightly to the right; and that this was the
page 928 } ·rope which was doubled, but appa1·ently only one
· strand of it was holding·. May I refer to that book
there? Are you familiar with this book written by Messrs.
Gonzales, Vance, and Helpern Y
A. It is a medical examiner's office in New York ..
Q. How do they rate, how are they considered by the medi:- ·
cal fraternity!
A. First-class.
Q. Do you subscribe to what they describe in that book at
page 259, under the title of ''Trauma causing death by
asphvxia"
then the first topic "Stran°·nlation"
·that there
"'
'
.
b
.
,
are four different stages through which a person goes before
death by strangulation, namely, the stage of dyspnea: better
tell us all about tl1at.
A. Shortness of breath.
.
Q. Stage of convulsions; stage of apnea: bette1· come and
help us there.
A. Stop breathing·, cessation of breathing·, slowing down,.
great slowing down or cessation.
Q; "The final ·stage of complete respiratory paralysis now
sets in. After a few spasmodic respiratory movements in
the neck muscles, the breathing stops. The heart usually continues to beat a short time after the respiration has ceased.''
Do you subscribe to that theory that there are four stag·es
through which a person goes?
page 929 ~ A. I have great difficulty subscribing to any description that's written in a book. There are exceptions to these things. I would like to do the best I can to
instruct the people who are dealing with this case completely
in regard to the examination we made on this body. Aside
from that, commenting on a statement of that kind~ that is
generally true, but there are always so many exceptions to
every response of a patient ·or a person to disease or injury
<;
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that I don't think that we can say that that is proof. Now
that I Q. vYe'll say that you are applying it to Frank Smith whose
body you examined and f ouncl to be p~rfect, did you not, in
other respects Y I '11 put it another way. Did you find any
evidence of disease i
A. Vvell, we think Frank Smith died of asphyxia and I
think we have proven that he didn't die of anything else, and
the lesions which he did have are consistent with death from
asphyxia. But now I couldn't say that I believe with. any
certainty that be went through those stages as they are written. I just don't know.
Q. I'm not asking you that, Doctor. It is merely a matter
of opinion.
A. Opinion, that is the general accepted opinion; that's true
that is the generally accepted opinion.
Q. If you were to assume that he reacted as people gen. erally do, do YQU think that he would have.stayed
page 930 ~ on that stool all of the time going throug4 those
stages, or would he have gotten off of it¥
A. If he were unconscious.
Q. You mean if he were unconscious he mig·ht stay there Y
A. I should think so.
Q. But otherwise if he were conscious, do yon think he
would react as other people react or ·people generally do and
go through those stages, and, in the course of those stages,
to be off of there and liis whole weight on the rope Y
Mr. Messick: Are you basing your question that Dr. Byers
said that he found him suspended by a ropeY That was Dr.
Byers' statement.
Mr. Spencer: Dr. Byers stated,' Mr. Messick, and I ask
you to correct me if in any detail I am wrong, that he didn'tMr. Messick: And, as Dr. Cash told you before, he may
have been in fifty different positions and ended up in that
position, and he coulcln 't tell or nobody else could tell.
Q. Assuming that he had-

Mr. Messick: And sm;pended hy a rope, ns Dr. Byers said.
Mr. Spencer: He woulcln 't have been in fifty different posi·
tions and ended up in t11at-page 931

~

A. His weight was neYer on, entirely, the rope;
his whole weig·ht wasn't on the rope.
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Mr. Messick: Or suspended by it. Dr. Byers said ne was
suspended by it.
Mr. Spencer: We'll leave it right there.
Mr. Messick: I'm just referring to what Dr. Cash testified
to before and I'll read it into the record he could have been
in fifty different positions.
Mr. Spencer: You've helped me a lot.
Mr. Messick: Taking into consideration that the Coroner,
when we asked him, Sf.lid he was suspended by a rop~. That
was his testimony.
·
Mr. Spencer: I asked the doctor, and I asked you, first, to
correct me if I was wrong in any detail, that lie was sitting
about like that (indicating), leaning slightly forward~ partially suspended by the rope. That is to say the rope was
keeping· him from falling off.
..
Mr. Messick: His head over to the side.
Mr. Spencer: Well, I think I g·ot that in before.
Mr. :Messick: · And he was more on the corner of the stool.
That's the way Dr. Byers-I'm trying to get it like tlie doctor
said it was.
Mr. Spencer: Is this how the doctor said he was (indicating)7 ·
·
Mr. Messick: And that tbe rope kept him from
page 932 ~ falling off of the stool.
Mr. Spencer: You don't need a docior to tell
you that. Is this all right now (indicating) t
Mr. Messick: Embrace in your question the statement of
Dr. Byers, that he found this man su~penrlecl by a rope.
Mr. Spencer: I will not do any such a thing·. I've asked
you, Mr. Messick, if I'm wrong here now about anything, and
it isn't only Dr. Byers but three or four other witnesses put
him in the same position:
Mr. Messick: And they all said that the rope was holding
him up.
Q. Assuming that the. rope was boliling him upA. It kept him from falling off of the stool.
Q. Assuming that, including what Mr. ~{essick has stated,
would you think that the man would have gotten off of that
rope at some time during those convulsions?
A. Gotten off of tbe stool, you meant
Q. Yes, sir.
A. My Spencer, I can't have any facts to think on that in
that field. I don't know what would happen to him. He may
1wt have had comrulsions. That's why I hesitate to accept

'

Ralph H. Garner v. Commonwealth of Virginia

609

J. R. Cask.
that as the inevitable response to strang.ulation. He may not
l1ave had convulsions; he may .have ·been an exception to the
rule. He might have stayed exactly in that ·posipage 933 ~ tion. I can't think about it.
Q. You mean started out in that position and
stayed there all of the time and be there after death, just like
that?
A. I don't think it is impossible. It may be unlikely but·
I can't think about that. I'm just concerned with what we
ean prove and that's a speculation when-I begin to take sides,
you see them, and I think my ,vhole testimony would be of
little value if I represented any side-medical testimony.
Q. They asked Dr. Byers to ·express a private opinion,
which, I understand, you would not want to state a private
-0pinion about the ·matter!
A. I '11 state any private opinion that I have-I mean what
I know or ha\Te reason to know. That is at your disposal and
the disposal of tbe Court. But I'll state any private opinion
if I have any basis to make the opinion on that I think is just
:and fair.
Q. You lmve been up at. the place, have you not, Doctor!
A. Yes, I saw the rooms.
Q. Saw the rooms where the blood conditions were that I
believe were stated to you hypothetically before, were they
not?
A. Uh-huh.
Q. All right, I take it that you consider that, just as a
matter of being conservative, that you might possibly be
wrong about anypage 934

~

Mr. Messick: Mr. Sp~ncerMr. Spencer: I'll withdraw the whole thing.
l\fr. Messick: I'm objecting to the leading question.
Mr. Spencer: I objected to your questions to Dr. ByersMr. Messick: All right, I'm objecting to the leading questions, if Your Honor please.
Q. Doctor, I would like to ask you further about the matter
from your examination of the lesions, and I take it you mean
those under the rope tlia t you are speaking of 1
.
A. Yes.
Q. Could you state whether, in your opinion., you consider
that that man. could have stepped off of that ladder; in other
words, have gotten up on that ladder to tie himself up to the
ceiling there, which is something just around seven feet, when
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he was a short man a'bout five feet six and a half inches¥ Suppose he had gotten up here on either one of these, we '11 say,
and tied himself up and stepped off,. wo1,1ld his weight on the
rope, do you thinkMr .. Messick: The Doctor didn't see him there.. He clidn 't
seeMr. Spencer: I didn't ask him that ..
Mr. Messick: I'm objecting to his opinion on that because
I think it is improper unless he was there and saw
· page 935 ~ the conditions as Dr.. Byers did and knew all that ..
.

~

Q. What happens to a person who Rteps off of an object so
that his feet don't reach the ground i

Mr. Messick~ It's not a question what happens to a person, it is what happened to this man, and I object to the statement.
·
· Mr. Spencer: If Your Honor please 1 I have been patieiit
and I don't wan·t to·be unreasonable but it appears Mr. Messick makes his objections, r~les on them, and I think maybe
trying to heckle me a little bit.
·
Mr. Messick : I'm not trying to heckle you.
Mr. Spencer: If :Mr.. Messick will rise and address liis ·
objections to the CourtMr. Messick: All right, sir., I riRe and address my objection
to the Court.. It is not what might happen to some other person, ordinarily what happens to a person, it is ,.vhat happened
to Frank Smith on this occasion that we are de-a.ling with.
We are not going into the realm of speculation on matter of
that kind.
The Court: ·within the purview of the body it is.
Mr. Messick: Yes, sir.
The Court: It seems to me that the Doctor is within hishe can go ahead and give his opinion as to conditions that
grow out of the position.
Mr. Spencer: Judge, this is only calling for an
page 936 } expert opinion and ·1 don't think gainsay expert
opinion based upon tlieir own facts. As a scientific fact, I'm asking the Doctor-if a person-if Frank Smith
or anybody else, got up on that ladder and tied a rope to the
cross.pieces and tied it around his neck and stepped off so
that llis whole weight was on the rope, what would be the
pathological indications that that was true t

.. .,
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A. Depends upon how long the ropeMr. Spencer : Wait a minute.
The Court: That's permissible; yes.
Mr. Messick: We except, if Your Honor please. Go ahead,
Doctor~
·
A. I think it depends on how long the rope, is. If the rope
is short, he will swing and his feet will swing off of the gTound
and he will hang by the rope, suspended by the rope. That
would be my idea of what suspended by a rope meant, would
be hanging free with the rope around the neck and the feet
off of the ground. But if the rope were long enough and his
feet would hit the gTound, that he would be partially suspended by the rope and supported by whatever he happened
to fall against.
Q. You just don't know what happens to a person that
steps off and is suspended f.
A. Well, now, the hcmorrhag·e-you see, the pull and the
jerk and the tear on the blood vessels of the neck
pag·e 937 ~ would be much greater and we would certainly
expect more blood in the tissues. That is a mat-,
ter which is subject to a great variation though. Sometimes
a relatively slig·ht injury will cause the rupture of large vessels or small artery which would bleed unusually. At other
times, rather considerable amount of injury will produce
relatively little or no hemorrhag·e. So that might be quite a
variable thing, the amount of hemorrhage, but we would have
expected more of it than this man had who had just about as·
little as he coulcJ. have had to make it possible to prove. Now
that's not doubtful, that is true. That he had a hemorrhag~,
ther~ 's no question. llut it was as little as he could have
had, I think, and made it possible to prove it.
Q. Is that what the term "minimal" means?
A. That's right.
Q. That's what I asked you a while back.
A. That's what we meant it to mean.
Q. Minimal means there was as little as possible to absolutely ascertain a fact f
A. Yes, sir.
·
.Q. If it appears in the evidence that when he was found
the ropes were directly· in the back of his head; would you
expect hemorrhage on both sides J
"'
A. We would expect it; yes, sir.
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Q. It appears that it was tied in the back or
page 938 ~ maybe slightly to one side or the other.
Mr. Messick: It appeared in evidence here from Officer
Norvelle that the knot was up this side (indicating). That
was Officer Norvelle's testimony, the first one that saw him.
Mr. Spencer: You always pick out that witness. Your
Doctor Byers sAid it was right straight up his back. A minute ago you wanted to put Dr. Byers' statement in; now you
want to put NorvelleMr. Messick: Dr. Byers, you put him on as Coroner of
this County. And, furthermore, Mr. Spencer, the first person that saw him was Officer Norvelle and he said it was
up side bis face.
Q. Doctor, let me ask you this: "\Vould it have been possible for that rope to have been up the side in front of the
ear, tied up that side, and made the dent or the furrow in
his neck?
A. It wasn't up in front of his ear. We proved that; we
saw that.
Q. I believe you· saidA. It was behind his ear.
Q. I believe you said it ran all the way around the back!
A. That is, more on the right side than the left, and the
·
knot must have been at that angle ·(indicating)
page 939 ~ with his head resting anteriorally and at the
right with relatively little pressure on the right
· side of his neck and the knot above. I don't think there was
any question about the line of pull in which the rope was
pulling.
.
Q. Would you then expect there to be hemorrhage on. botl1
sides, if a man were hung-; I mean to say-

Mr. Messick: Depends on the line of pull.

A. Of course, it may have pulled-and suppose he had
convulsions, he may have pulled on the other side that's the
side he wound up in, see. I wouldn't know until I cut the
section through and looked, that's all.
Q. Doctor, you went out to this place and looked at these
blood stains, did you not?
.
A. Yes, sir.
Q.. I wish you would. tell the Court and jury what your deductions-I don't mean now as to ultimate or exact state-
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ment of facts, but which directions though the blood there
was and that sort of thing-what it indicated, if anything, to
you?
.
A. The only fact that I saw, which I think is absolute,
which was of interest to me, I felt I could draw a conclusion
from, was some blood stains high as the transom and over
lhe transom. · That blood must have been thrown in that dil'ection. It can't fly there or get there in any other way. Now
the blood that's around the baseboards and in the
page 940 } hall and scattered about, I conldn 't draw any
definite conclusions about that. One construction
is a theory from the direction in which the drops have struck
those doors.
Q. That's what I mean, Doctor. Would you describe wl1at
you deemed to be the directions at which the drops were being tlu·own t
A. They would go in the -direction in which the drop flowed. ·
You can see that by looking at. the drop.
Q. I mean out there; did you observe the directions!
A. I did but I can't tell you whether they went in or out,
now.
Q. Let's go here and look at this door.
A. But the only point I felt we had any definite idea about
was blood on the transom and up high.
Q. This door is in evidence as having been the door to this
room here (indicating), which was Mrs. Grace Smith's bedroom, and found open, and showed those blood spots on the
night in question. Does it appear to you so?
A. It appears to· be blood spots. It could be easily tested.
It is not proven by my saying they look like it.
Q. It•s been stipulated in the record that it was human
blood and that it was the blood of Frank C. Smith. As~ume
that inasmuch as that's been agreed upon, as stipulated in
the record, what do you deduce as to the direction of these
drops of blood being thrown?
page 941 ~ A. From such spots, I don't think anything can
be-I mean the ones I'm pointing to-I don't see
anything you can deduce from those. But here are spots
l1igh, which this blood must have fallen in that direction (indicating). You see, it struck there but the main mass of
the drop is in the lower portion. Just about all of that blood
seems to have-all goes in that g·eneral direction, so it seems
to have come in that general direction (indicating). Gravity
would have pulled this down, do you see, so that this dark
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part of the drop were immediately beneath the place where
the blood struek. It just spurted on the door or struck it in
that fashion (indicating), but it came from that direction
(indicating). It is not that I'm an expert on that; I just
answer that question on the basis of what anyone would

think.

Q. You've seen· a lot of blood in. your time, ~ven 't you,,
Doctor? ·
· A~ WellQ. You've indicated a· general downward direction, from
left to right, at an angle, which I may not be right.
A. It might be a whole lot from left to right, but it dropped
to go in that direction and downward, or it could have gone
in that direction (indicating), but it had to have some component of its force going in that direction to force the biggest part of it down, after it struck the door, acros~ to there
(indicating) .
page 942 ~ Q. Assuming· that door to have been openedthis is said to be the same door shown in the picture and had been opened that way, would you say that the
force which-could you say that the force which-

Mr. Messick: Just one minute.
Mr. Spencer: Vv ould you mind letting me finish that question Y
Mr. Messick: No, sir, I'm going to object to the leading
question. I object to the question as being leading, sir, if
Your Honor please.
The Court: I don't see how he can get an answer unless
he does lead, evidence of this type introduced as this evidence is. .
e
M,r. Messick: Dr. Cash is certainly an intelligent man and
I don't think he needs "leading by a lawyer to getMr. Spencer: He's intelligent enough not to make statements that he can't back up, and that is the principal thing.·
Q. Doctor, can you tell the Court and jury; if that door
was open whether or not the person that threw it or the rorce
that threw it was inside or outside of that door t
A. If this is Frank Smith's blood and if it came from the
wound in his head, I could answer that way, I suppose. Is
that permissible¥
·

page 943 ~

Mr. Messick: Yes, that's. all right, Doctor.
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A. I think that could have happened anywhere from this
position (indicating) outside the door to any position inside
the door. Now I haven't any way of knowing whether it
would take place here (indicating)-it is a case, maybe, of
the head turning in that direction (indicating) for his blood
to have been thrown around in that direction, or here, or
there, or in the door quite a distance.
Q. How would it manage if he was standing out hereY You
say it was coming down from this direction (indicating) ?
A. That's right. Suppose he 'got blood on his hand and
he was strug·gling with somebody and his hand would go this
way, it would fly in that direction (indicating).
Q. You mean if his hand went out like tl1at and threw it¥
A. Yes, or anybody else's hand.
· Q. Was·tbere any point in that room that you thought was
high enough to throw that blood in that· downward direction 1
A. You see, it doesn't have to be very much of a downward direction. All it has to be is to-that could have come
from this direction (indicating), see, but it had to be going
'in this direction (indicating) in order to make the drop of
blood flow in that direction (indicating·). That's all; that could
have come from above it or here (indicating).
Q. What about that one here (indicating)¥
A. That one is solid and all you can say it is
page 944 ~ a blood clot. I can't tell about that one. ·
Q. Can you tell anything about that one (indicating·) 7 Which way was that one traveling when it hit
the door!
·
A. I think it is traveling the same as those but it is not as
clear as that one. That one, this one, this one (indicating·)
-these, I don't think .that they are solid, they seem to be
blood spots. I wouldn't know how to interpret them. That's
the best one here (indicating), you see? That's not a bi:;;
drop of blood and it struck the door and slid along· and e1e
mass of the blood, before it clotted, collected at that cor1:et
of the drop, see f So that had to strike the door in that position (indicating) and go in this postiion (indicating) to make
that drop.
Q. So it was from a direction generally-the door being
open like that to the room-incidentally, you sayM:r. Messick: vVait a minute now. ·where is anv evidence
tliat tbe door was open like that in the room?
.,
Mr. Spencer: The evidence of that is that there was blood
spurted all over this bed and all over this place.
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Mr. Messick: There wasn't any evidence that it spurted all
over the bed. It was a few specks hit the pillow on the bed.

Q. Doctor, did y.ou go up there t
A. Yes, sir.
pag·e 945 ~ Q. Did you see blood specks on the bed f
A. I saw blood specki.-i on the bed, yes. +'here
were a few droos of blood.
Q. Even ove1: to the far wall?
A. They looked like blood.
t~. You saw them and it's been conceded l1ere that all of
tlwm are Frank Smith's blood.
A. Yes.
(~. They were human blood and Frank ~mith 's lilood?
A. Yes.
Q. ·with those concessions, taking those in mind, that the
door was open as it is shown here in this picture, the person
you say would have to be standing· wheref
A. I was just putting it at the outside limits. If I was
standing here (indicating)-see, that wasn't a very wide
door-blood from a towel or rag or hand could have been
flirted in that direction, just as though the tip of a finger,
or anything that would reach, could get beyond the spot.
·Q. "\Vould have to be beyond that?
A. Yes, it would have to be able to give it this motion (indicaing). It would have. to go about up to it anyway. But,
of course, it could have happened from any place al011g that
line.
Q. Doctor, while we are up here, I'll ask you whether you
observed the blood against these baseboards 1
page 946 ~ Here's one (indicating)_.
A. Yes, I saw them.
• Q. Do you recall the size of those spots?
A. In general but it was some months ago when I saw
them. I recall that that's about what they were. You can
see them on the base board.
Mr. Messick: I'm asking the same thing· of you when you
use the word "spot", or are you going to classify them as
''specks''?
Mr. Spencer: I expressly called those "spots" and mean
spots.

Q. What would you call them?
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A. Well, it all depended-I would know what either ·expression me·ant.
Mr. Spencer: In general, I think the point of the lawyers
'Concerned, we hav-e more or lessMr. Messick: I was just asking you to do what yon asked
me to do.

Q. A speck being very small or very tiny, I would call these
specks on the pillow, just specks or flecks, wouldn't you, Doctor, just mere pin points t
A. Yes, sir, the others are larger.
Q. I would call-let's see if we can't g~t at it. I would
say something· that had gotten up to this size, or practically
that size there (indicating), as being a spot. Do
page 947 } you think that's fair?
A. That's fair.
Q. Were these in some places along· here-I'll 'ask you how
they compare with what I've called a "fleck'' over on the pillow?
A. They were larg·cr.
Q. How much largert
A. Some were flecks and some were spots.
Q. Doctor, suppose Frank Smith was five feet six and a
half inches tall, and leaning over bleeding from his head,
the blood was cropping· from his head down, do you think
that any drop of blood or flow of blood which could have
come from that wound and dropped down into these puddles
would have bounced over there by the impetus-I don't know
whether there's any other way to describe it than "bouncing''-

:M:r. Messick: Just one minute. Also put in your question
that his legs were specked to practically the same height, or
spotted to practically the same height.
Mr. Spencer: They were specked.
.A.. I would think it possible for the blood on the baseboard
to have some from his head. I don't know exactly how it

did but I don't think there is anvQ. You don't think there is any way to tell about that?
A. I don't think there is any way that I could be certain
.
that it didn't. Blood does splash when it strikes
page 948 ~ other blood, fresh blood, and every bit of it shows
and-

t
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Q. Would a drop of blood hitting in a pool of blood set
up a big spot or just a little one Y
A. I can't answer that question. I think it is-if it is the
wish of the Court to get at the truth about the blood in the
hall, I could just sayQ. I'm just trying to get at the truth.
A. I c_ould just say that there's blood in the hall in places
t~at it couldn't have come from his head directly. I mean
the things .I mentioned in the first place are two large blood
spots on the transom of the door and smaller spots about
the trim of this door, up above the transom, must have. been
put there in some way. I don't know how.
Q.. By some other force oth~r thanA. Other than the natural force of the blood spuding from
the"' artery. Now that's a fact and I don't know how to explain the fact. I liaven 't any way to explain it but I think
that's a fact.
The Court : Do you want to take a recess t
Mr. Messick: I think it will be a very short time until we
are through with the Doctor.
Mr. Spencer: I think there will be some more time until
I'm throug·h with him.
Mr. Messick: All rig;h.t.
The Court: Gentlemen of the. jury, don't let
page 949 ~ anybody talk to you about the case or talk about
it in your presence. I '11 put you in the hands of
the Sheriff..
(Recess was taken for lunch at 12 :28 o'clock p. m. · until
2 :00 o'clock p. m.)
AFTERNOON SESSION.
(Fdday, April 19, 1946.)
(The trial was resumed.}

J. R. CASH, recalled.
DIRECT EXAMINATION.
By Mr. Spencer Resumed:
Q. Dr. Cash, I believe at this time I want to shift away
· from the door and ask you about something I think perhaps
I didn't ask you, or else uever made quite clear: that is,
what is the result of the spurting of blood? Supposing an

-----,
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artery is cut and for sometime it will, as you say, spurt blood.
Could you describe the action of it and what would you find
·
as a result of it as it fell?
A. I've tried to touch on that point in various
page 950 ~ statements I've made about the position of this
blood. The only basis for an opinion I have is
that which all of the rest of you have of squirting water out
of a hose. Everyone knows when a fluid passes from a narrow tube in the open that it continues for a certain distance
as a solid stream and then as the force of gravity pulls that
toward the earth, the stream breaks up into smaller pieces
and they are spots or flecks, or whatever the size may be, from
· that point on. But it is difficult for one fleck or one spot to
'he formed from a spurting stream of blood, just as it would
be from turning a hose on an object at a distance. You have
the maximum distance the water will hit as drops and not-·
but they will be in one locality or in a line of fall. For instance, they may start here and end up here (indicating)
but there will be a lii1e of drops on a flat surface or if the
surface is perpendicular there will be a line up the wall, you
see. The point I've objected to in explaining, in accepting
the explanatioµ that this blood all came directly from the
wound-that's the point you are trying to get?
Q. Yes, sir.
A. -is that there are single splotches of blood which are
more than flecks but as big as the thumb nail or a little bit
bigger, in locations well above the man's head, and there are
none others associated with that, and it would seem 'to me
that those bits of blood would have, necessarily,
·page 951 ~ had to reach there by means other than direct
spurting of an artery. How they did, I haven't
any idea. The man could have put them there himself- from
bis own hand, or his handkerchief, or in a strug·gle; they could
have been thrown there by the movement of his body, but
not from a direct spurting· of the artery.
Q. That clarifies what I understood you to say, but I wasn't
sure that it had been clarified. If it \vas on a flat surface, it
would leave a stream back to you f
'
A. Yes.
Q. On a perpendicular surface, it would be coming downI mean a succession?
A. Yes, sir, or they would be related in some way at an
·
ang·le at which the blood struck.
Q. Doctor, it has been stated from this stand that a blow,
1
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or force, applied to the skull directly or indirectly which
woul<l cause unconsciousness would necessarily produce
hemorrhage of the brain. Is that question clear 7
A. Will you repeat itt A blow which, to the skullQ. Say if a man is hit with the :fist here or here (indicating), or hit in any spot with the fist or what not and unconsciousness is produced, that that would necessarily follow,
that you would ascertain that because there would be hemorrhages shown in the brain!
Mr. Hammer: Just a minute, Mr. Spencer. You are not
stating the evidence in this case correctly. The
page 952 ~ evidence is that if a man was hit and died as a
·
result of that blow that it would be subject to ex-'
amination.
Mr. Messick: NoMr. Hoover: You had better look at the record.
A. I '11 answer either question.
Q. Of course, Doctor, it is all right to me to answer it
the way Mr. Hammer suggests, or otherwise. I just want to
find out the question which I first asked you.
A. Is it permis·sible for me to answer your question directly!
Q. Yes.
A. No, that's not true. If I understand your .question
correctly, that is, a man who is struck around the head and
falls, suffer immediately, as a result of that blow, a period
of unconsciousness or becomes unconscious following- that
blow, that there is a demonstrable hemorrhage in the brain.
No, that's not true.
Q. That is not true?
A. That is not true.
Q. I believe it was stated, as a matter of fact, that every
time a boxer was struck by another boxer that if there was
enough concussion to render his opponent unconscious, or his
opponent, if you would take his head open and look at his
brain, that there must be a hemorrhage there?
'
A. No, we've had opportunity to do that and I
page 953 ~ know it is not true, and common sense would also
·
tell it isn't true because if there's a ruptured vessel, it will continue to bleed for a certain period of time, and
hemorrhage in the brain which continues to bleed results in
what we know as strokes of paralysis, and these people obviously recover very quickly and may continue their fig·ht and
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they suffer no ill-effects in after-life. That docsn 't mean that
blows are that way. Some blows may result in hemorrhage, of course, but just the fact that it produces unconsciousnessQ. Wouldn't necessarilyA. ·wouldn't necessarily mean that a demonstrable hemor1·hage had taken place; that's true.
Q. Do you know how much blood the human body contains 7
A. Well, there's a good deal of variation of opinion on
that, of expressed opinion. I can tell you what certain text
books say. I'm not very much of a text ·book mai1 but it is
around a thirteenth, is my recollection of that. About a
thirteenth of the weight of the human body, but I think you '11
find statements in books which vary considerably from that.
Q. As a matter of fact, Doctor, is it a matter that can be
.ascertained exactly?
A. It seems to me it is very difficult to-you see, the way
that's done, there are techniques of estimating the blood
volume, I think pretty accurately. The fluid element of the
blood can be measured and then the solid part
page 954 ~ of the blood estimated.
·
Q. In other words, it is still ~n estimate?
A. Yes, it is an estimate, but they come fairly close to estimating blood volume by physical and chemical methods.
Q. You have been over to this house, Doctor, I believe
you've stated, and examined carefully all of the blood stains?
A. Yes. .
Q. Could you estimate how much blood he lost ,assuming
that all of the blood you saw was his blood?

~n

Mr. Messick: Are you going to take into consideration
that some of it was taken up and sent to the F. B. I.?
Mr. Spencer: Yes, sir, I '11 take into consideration, as shown
in this picture here (indicating), that those spots here were
were taken up, scraped up as samples of dried blood for examination by the F. B. I.
A. It isn't much blood; it is a relatively small amount of
blood that's visible.
Q. How much would you say t
A. It is a guess, I have no way of knowing, but certainly
it would be less than a quart and I should tllink about a pint;
between a pint and a. quart.
Q. Between a pint and a quart?
.A. That's a guess, but certainly not far· off.
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Q. How long would you say it took' a mana man have to be in that hall to
bleed as much as you saw; I mean assuming the
wound that you sawf
A. I should think five minutes he could bleed that much 1
three miµutes, even. It varies. a great deal the: amount of
blood that· spurts from an artery, depending. upon the· line of
cut and the partial or complete cut of'the artery, or the blood
would-I should think it could have taken place in three minutes and it might have be-en as long as ten; that's- s:ort of an
outsideQ. From three to ten. You wouldn't undertake to say
whether it was three or tenf
·
A. No, I don't have any idea.
Q. Will you explain to the jury why you say that, Doctor,.
what the variables aref
A .. Why it would be more under some conditions.!
Q. Yes.
A. Than under others?
Q. Yes.. They would like to know.
A.. Suppose this is an artery, the tube, and this is cut half
way in two, big gash cut in the side of it, but the ends still
hold togethe1·. That will bleed a long time and more blood.
than an a1·tery if it is cut entirely because the walls of an
artery are made of muscle and when it is interrupted, this
end, this cut end, will jump way back into here (indicating) ; this cut end jumps back here. They are
page 956 ~ like rubber,. a rubber band. Those ends jump
back and contract and tend to reduce the lumen,
that is, it changes the diameter of the channel of the arterial
tube. And then if a blow, if a cut, is made directly perpendicular to the skin and the edges fall widely open, the artery
is immediately beneath the cnt, has free access to the outside. .A. wonnd made at a slight angle may reach the artery
"ll.ndemeath the line of cut so the tissue above would interfere with it. So the amount of blood that an individual would
lose from a g·iven cut-I mean such a cut of a certain length
in any given area-is subject to a great variation.
·
Q. And the time, I take it, required to bleed is subject to
great variation T
A. Yes.
Q. Dr. Cash, it is in evidence here that this man, Frank
Smith, on whose body you performed this·autopsy, and seated,
as I have described before, in that position, with his head
slig·htly to the right, bent slightly forward, rope tied to a

page 955

f how long would
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cross-piece above his body, part of .his weight leaning forward on the rope, that from this wound-let me see it, was
on the right side, I believe-the blood had run down over a
definite course, that his head was about like that, foot about
like that, slumped forward with part of his weig·ht leaning·
forward, the blood had run down around his chin, down to
his undershirt, -straight down the middle of his_
page 957 ~ crotch, and that his body, legs, were clear of any
.
blood at all excepting around a variable area, I
don't know, somewhere approximately between the ankle and
the knee, half-way, where there were spatters, because on this
part of the body, above those spatters; the rest of his body:
shirt, underwear, were all perfectly clean. I show you this
undershirt, which has been handled ; those are the shorts ( indicating). This was the undershirt. I believe it has made a
trip to the F. B. I. and had a piece cut out of it for the purpose of making a test, but that the evidence of the witnesses
are all to the effect that it was perfectly clean excepting this
running· down the front and apparently assembled in the
crotch there. On the back of it there is no blood. Doctor, ·
this was apparently folded up afterwards .. The testimony is
that this wasn't here (indicating); it was just this (indicating). They took it up and put it in a box.
l\fr. Messick: Where was any testimony that that-wasn't
there!
Mr. Spencer: The testimony was that there wasn't any
except this running right down in. front.
Mr. Messick: That was introduced in evidence as the shirt
taken ·from the man's body and nobody asked him about the
·question of the bathrobe being ·over his shoulders, Bill.
Mr. Spencer: Mr. Messick, I have understood
page 958 ~ every witness here to say, including; Dr. Byers,
and everybody else, that there was nothing except
this streak running down like that.
l\fr. Messick: Just what is on there.
1\fr. Spencer : Are you testifying 1
:Mr. Messick: No, you introduced the shirt with the blood
being on it.
Mr. Spencer: "\¥e 'll ask the Doctor to assu!lle that.

A .. I want to establish is that the front or the back
shirt?
Q. This is the .front of the shirt.

of the

,
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l\Ir. Messick: Whether it is the front or the back, that's
the way he had it on that night, Doctor.
A. Well, this is the left arm; there's blood under the left
arm. · He was cut on the right side of the head. I haven't
seen that; I haven't examined it. I don't remember having
seen it. This is the left arm (indicating·).
. · Q. Can you understand; Doctor, bleeding as that man seems
to have been bleeding, the quantity, could get up on the ladder and tie this rope up to the beam· and then . around bis
neck, or vice versa, whichever was done, and not get blood
anywhere on him except as it appears there f I mean ass um. ing it to be a fact that this was straight down, running clown f
A. I couldn't assume that those spots are not
page 959 ~ there, tba t are over on the side. That's my dif ficulty .in dealing with that.
Q. All of the testimony is-Doctor, I'm going to have to
ask you, for the purpose of the question, to assume that that's
a fact and in sending it to the F. B. I. and back, in handling
it, it got, by folding it upMr. Messick: The blood was dry when it was sent to the
F. B. I., wasn't it,
·
Mr. Spencer: Mr. Messick, every witness here has testified
that there was a sing·le, solitary line down his neck.
Mr. Messick: They said that undershirt was in the same
condition it was when they took it off of him. That's what
they testified to, and introduced in evidence. You know that,
.. ·. Mr. Spencer.
•
Mr. Spencer: I do not know it, sir. I know to the con.; trary.
·
Mr. Hammer: The record speaks for itself, and ·the juryMr. Spencer: The only thing I know to do·is just go back
and have. Mr. Messick: I don't think as far as that's concerned it
makes any difference.
Mr. Spencer: -the reporter read Dr. Byers' and Mr..
Mr. Messick: So far as I am concerned, you
page 960 ~ can assume it either way: that there wasn't any
on the shoulder straps or there was; I don't care
which way you ask it.
The Court: Go ahead.
Mr. Spencer: \Vhy did you cause all of this interruption f
Q. Now, Doctor, he doesn't care and you can assume that
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.
it was a single, solitary line, as though it bad run down from
the wound, down under his chin, following a well defined
pattern from there .straight down his middle to his crotch;
that there wasn't a fleck of blood anywheres on his body, back
or front, excepting that down around here (indicating), which
apparently spattered; and assume that-I was mistaken about
that, there was a quantity or small quantity of blood in his
right hand, right in there (indicating)-

0

Mr. Messick: And there was blood in both hands also. That
was the testimony of Dr. Byers.
Mr. Spencer: Dr. Byers stated that he thought there was
a little blood in his left hand; is that correct?
Mr. Messick: On both outside and inside of his hands, is
Dr. Byers' testimony.
Mr. Spencer: I don't recall it that way.
Mr. Messick: That's the wav it wa~
page 961 ~ Mr. Spencer: All right, sir, if you want to
stay here to C11ristmas, I '11 ask the stenogra-· ·
pherMr. Messick: All I'm asking, Mr. Spencer: is to get the· ..~· ·
facts in your question.
Mr. Spencer: I'm just going to ask tbe Court to stop him.
Mr. Messick: I'm objecting to his hypothetical question
unless he gets the facts is as bas been proven here. .
The Court: I cau 't tell. In the first place, I didn't hear
very well.
Mr. Spencer: The immediate and last objection: as I got
it, and I was undertaking to state, hypothetically., how the
body was found, and that there was a single line of blood run- ·.
ning from the wound down across his face, under his chin,. ·: ·
down onto his shirt, nnd there was about the width of a tie·-·
right straight .down, and that there was no other blood on
bis body except that there was some spattering on his lower
legs, and that the rest of his shirt, front and back, legs and ·
all, except where it was spattered, was free of blood, which I
recall being the testimo11y, the other exception being that in · ·
this position right here on his right hand., and that Dr. Byers
testified that he thought there was some blood in his -left
hand.
Mr. Messick: In both ]umds, outside and inside.
Mr. Spencer: Mr. Messick now says he wants
pag·e 962 ~ to add '' on the outside and on the inside'' and I
don't believe it is in the record.
·
The Court: Put it in.
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Mr. Spencer: I don't think a hypotheticaJ question has. to
cover every fact.
Mr. Messick:. It is absalutely contrary to the position you
wok before.
The Court: So· far as you are concerned, or so far as I
am concerned, that was a complete question.
Mr. Spencer: That's a correct statement of the facts, sir,
of the evidence.
Q. All ·right, Doctor, with that aE1sumption, and, as l\f r ..
Messick says, he's willing to eliminate these plac~s here a~.
' having been there at the time, I would like for you to tell me,
if you could conceive how a man could get up there and do
that without getting blood elsewhere, tying the rope round
his neckt
A. I can answer yo·ur question and say that it is difficult
to conceive but I can't admit., when I look at that, that those
areas of blood-that I know those areas of hloocl were not
·there. They look to me like drops of blood.
Q. We are not asking you to do that. I'm asking you to
·assume it for the purpose of the question.
A. Well, it is reasonable to assume that a manpage 963 ~ with clean underwear would have difficulty in tying a rope in any way and putting: it a round his
own neck and getting· blood only on one spot of his shirt, with
a bleeding vessel, while he was usinp; both hands to tie the
rope.

Mr. Messick: He must have stood up there in the hal1 and
bled all he was going to bleed before he came down then, Doctor, isn,'t ·that right Y
The Court : '1 ust wait-Mr. Messick: Is there anv evidence· here- ,
Mr. Spencer: Mr. Messick, I heard the Judge snyMr. Messick: Excuse me, Judge. I'm making it as a basis
of an objection to you for biR hypothetical question.
By Mr. Messick:
Q. Is there any evidence that he bled all of that on the
shirt in the basement? Now is there any evidence to that
effect?
A. vVell, it seems to me tl1ere is. Tl1at 's the thin~ that I
object to. Blood that would spatter north, east ,sonth, and
west in a lmll would hardly go in one direction on a shirt. On
the other hand, this man bled more than in one direction. I
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believe, from looking at that shirt, that blood dropped on
his §hirt when his head was in some other ppsition. It couldn't
have all dropped on his shirt after he was in his
page 964 ~ :final position. But, of course, we've already concluded that he could have been in anv number of
. positions while on the stool. His head could have been this
way (indicating), or that way (indicating), or any number of
ways.
By Mr. Spencer:
Q. Then I'll ask you: Can you conceive or do you deem it
possible that a man so dressed, dressed in those same clothes,
and being the bleeder who bled all of the blood upstairs in
that hall and across the bed into the other room, could have
failed to have other blood on his shirt than what is there}
A. One would think that he must have had on other clothing· while he was upstairs or this shirt was put on his body
after he was placed on the stool. I don't know.
Q. Then you think he must have-if the blood was flying
as it was indicated in that hall, he must ha-ve had something
over that underwear, if he was wearingA. If he was wearing that underwear, I should think it
would be more likely, I should think it would have to be essential that he bad on some other covering than that shirt.
Most of that blood obviously bled after he assumed his position on this stool.
Q. After he assumed a fixed position?
A. Yes, within certain limits; it would vary a little bit. He
·
was found with blood coming from the wound
page 965' ~ down .his face onto the shirt Y
Q. Yes., sir.
A. Well, a large mass of blood on the shirt would $Cem to
me to indicate that most of that main mass of blood came
after he was sitting on tbe stool, but that blood around hi·:.
armpits and shoulders, how it came there, I don't know. I'm
inclined to doubt. It looks to me like blood that~:; dropp2tl
on the shirt rather than blood that's been smeared on from
an opposing bloody surface.
J\fr. Messick: You say it looks like-I didn't understand
vou.
.
.. The Witness: It looks like blood tl1at dropped on the shirt
rather than blood that has been smeared on by an opposing
bloody surface. I don't know that that can be proven.

Q. Doctor, maybe it is my fault, to some extent anyhow, hut
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if a man was found without anv other clothes than that and
he had no blood on bis arms, all of the way up to his !-;boulders,
around his shoulders, be had none on tbh;; arm all of the way
up and around, he had none on his back anywhere, he had
none on his shorts except what you see there, and he had none
on his legs at all except when you got down here (indicating),··
. the body was perfectly clean, according to the testimony as
I recall of all of the witnesses: would vou sav that a man
could be in that condition and be the same person
page 966 ~ who was bleeding and somehow getting that blood
around upstairs?
A. It would have been a very unusual explanation to have
explained it. I can't imagine what it could have been.
• Q. You can't imagine what it cmlld have been. Doctor,
from all of the facts as stated here1 would i_t be your opinion
that this man committed suicide or he didn't commit suicide?

Mr. Messick: Object to that. All of the facts-:Mr. Spencer: I understood you to have put Dr. Byers on
and be didn't know anything.
Mr. Messick: ~.,rom what he saw and from his examination
of this man from beginning to end. \Ve object to any expression of opinion from the autopsy that he perfarmed and
the facts that he has heard stated. He would have to bear
the whole case.
Mr. Spencer: If Your Honor pleaRe~ Dr. Cash, I think, is
eminently qualified aR an expert, I think he's demonstrated
that he's a very careful expert, to say cautious in any testimony he gives. He has stated to him, hypothetically, the
physical facts relating· to the position of that man; he's done
an autopsy on his body, a very minute autopsy; he's been to
the premises and viewed the scene; and under those circumstances, I think lie is entitled to express his o,p:inion.
The Court : Yes, I think so.
page 967 ~ Mr. :Messick: WP. most respectfully except., if
Your Honor please.
A. I find it difficult to say "yes" or "no;' to that question
without_ qualification. I don't understand how the blood in
the hall reached the point so high above thiR man's head. I
don't understand his position on the stool with so little weight
Qn· the rope. It would seem to me necessary to assume an
enormous amount of wiU power, of unusual nature, for a.person to commit suicide on a stool with bis feet on tbe floor. Now
there are strange and unusual conditionR under which people
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Tl1e commonest one is in
insanity, in insane asylums, where individuals tie sheets
.around their necks and roll out 'of bed. ·That's after all, a
good deal more weig·ht tlmn a character sitting on a stool with
.his neck in the, loop. I can say this. It is difficult for me to
.see, from what I know of the case, that he did commit Ruicide.
Now I can't say that I think he did or think he didn't. I can't
understand it. That's as far as I can go.
Q. That's a~ far, as a careful man, that you wonld care
to go?

do succeed in committing suicide..

Mr. Messick: I object.

A. I wouldn't hesitate to say that I thought he committed
:suicide if I had any ha.sis "for that opinion, but all I say is
that there are elements in this case which I have
.page 968 ~ no way of understanding that make it seem difficult to conceive of his committin~ suicide. In
-0rder to do that: one would have to assume that he wished to
commit suicide very badly and had an unusual will power to
sit there to reach unconsciousness. If he could reach the unconscious stage and then have this weight on his neck, it could
have taken place. I just don't understand how that took place.
in this case and I think it wm have to remain for the rest of
the evidence to decide that.
Q. Is it possible that he was unconscious at the time he
was put there 011 that stool, at the time he got there on the
stoolf
A. Oh., yes, he could bave been unconscious, knocked unconscious by the blow on the stool and put there by some other
person.
Q. I think I overstepped the bound8. I mean consistent
with the physical :findings of a minute examination of the
brain?
A. It is possible that he could have been unconscious; yes,
sir.
Q. Doctor, assuming that Frank Smith was a rig·l1t-handed
man, and it is supposed or sugg"ested that he mig]it, before doing this, hit himself in the head with this hammer, and I believe you've said that although not exactly, it was almost per.
fectly strai~ht forward, is it Doctor, would you
page 969} say anteriorly-isn't that right, Doctor?
A. That's right. Could it have been done with
this hammer f
Q. Yes.
'..
: l
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.A. Yes, sir ..
Q. By a right-handed man f
A.. Yes, I think so.
Q. I want you toMr. Spencer: Would you let me lmve your ring, Mr. Garner! ·
(The defendant handed it to the witness.)

Q. Would it have been equally as possible that tbe blow
from that ring would have made that wo-µnd?
:Mr. Messick : Just one minute.. If I recall, when I attempted to ask Dr. Byers that, you gentlemen objected most
strenuously.
·
Mr. Spencer: If I recall correctly, Dr. Byers testifieclMr . Messick: You obiected and the Court s;truck it out.
Mr. Hoover: Your question, Mr.. Messick; was, was it his
opinion that it had done it..
Mr. Messick: Isn't that what you are asking¥
Mr. Hoover: No, sir, that is not what was uskecl this witness ..
page 970 ~ Mr. Messick: It. would be nothing but his opinion. It could certainly be nothing· but opinion.
The Witness: If you wish for me to make the 0hoice, to
say which is the more likely to have·
Mr. Messick: I'm perfectly willing for you to do it, Doctor.
Mr. Spencer: No,. I asked you whether or not the ring
made it.
1\fr. Messick: Let hini make his choice. I'm perfectly willing for him to make his choice.
Mr. Spencer: You certainly had your opportunity-if Your
Honor please, I'm really worn out with this thing of Mr. Messick interjecting.
The Court: Go a.head and ask your question.
Mr. Messick: If Your Honor please, I just made the same
objection that they made when I undertook to p1·ove it by
Dr. Byers.
The Court : I don't recall it.
·
Mr. Messick: I'm sorry that Your Honor doesn't. recall it.

Q. Have you got the ring 1
A. No., Mr. Garner has it.

'
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Q. That ring, I believe, Doctor: tapered somewhat towards
the front (indicating). You see thatT
A. I can see it. I've look at the ring and have
,
page 971 ~ ·formed an opinion.
Q. .And formed an opinion. What is your
opinion?
A. I don't think that it is a very relevant opinion because
a blow, a cut-cuts can vary a great deal in their appearance.
For instance, we've all seen perfectly straight cuts and curving cuts made with a boxing glove with a bugEl, soft padded
glove and a doubled-up fist.. The scar about fits the hammer
though, but I don't think that proves the hammer did it. I
can't say that it did. It was a half-moon shaped scar-I mean
a half-moon shaped cut. .
·
Q. For the sake of comparison, Doctor, compare this-

Mr. Messick: Mr. Spencer-.if Your Honor please, Mr.
Spencer is on cross examination of his own witness, sir.
Judge, I hate to, but I must insist on some rules of evidence
being observed. He's attempting now to cross-examine the
Doctor because the Doctor don't agree with him.
:Mr. Spencer: To use Mr. Messick'sMr. Messick: .Aud that's the basis of my objection.
Mr. Spencer: -phraseology, I resent that remark but I
don't think it makes much difference. All I was seeking tC?
do was this ring down and draw across this front part of
it a semi-circle and draw around the hammer a semi-circle.
The Court: Take it awav.
pag·e 972 ~ Mr. Spencer: All right., sir.
Q. Doctor, I don't know whether I interrupted you.
A. The only reason I say that is that the ring has a rough
surface and it scars the skin up if it hits it-, and the skin is
cut and it may be broken in the form of a semi-circle, but
this was a perfectly clean cut. There was no break in the skin
at all and the line of force had been applied in the form or u
pure semi-circle.
Q. This was a perfectly clean e.ut?
A. Yes. " 7bether that's the right explanation, I haven't
the slightegt idea. It may have been the ring, so far as I am
concerned, or as far as I know, but it is the shape of a hammer
and the hamrnerQ. It might have been made by the ring 1
A. I say, it might have been the ring or it might have been
somebody's .else's ring, or another object entirely. It may
have been neither. I don't think that that form of evidence
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in examination proves a great deal about what the cut was
made with. It so happens that the cut was of semi-circular
shape and about the same as the hammer. And if that's the
cut, this is a clean cut, and this skin in here is not excoriated
or scuffed up, as a sharp ring would have been expected to
do-this ring is sharp, it has a diamond and ha!? many sharp
edges, and one would expect a blow struck with
page 973 ~ that would have scarred the skin some and it
didn't do it. Wbereas a hammer with a flat face
and curving edge would have made a cut of that shape. I
lmve no idea that the hammer was ever near the man when he
was being injured. It just so happens that that works out in
that manner.
Q. Doctor., does it come within your professional knowledge
as to whether or not nig·ht vision is in variable quantityt
A. Is a variable quantity1
Q. Well, a variable quantity.
A. It seems to be. I'm not an ophthalmologist and I ·aon 't
deal with the eye as an expert but it ic;; said to be variable.
Q. You were originally a medical doctor?
A. That's right.
Q. Does it come within your knowledge that by e~ting carrots some boys qualified for the N a-vy when they couldn't
get in before?
A. It's been said that that's true. I have reason to believe
it is but I've heard that's true under prettv good authority.
But people do see better at night sometimes than others ;
that's true.
·
Q. Have you ever had any experience yourself driving along
·the road meetin~ a car?
A. No, I can 'f say I have.
page 974 ~

Mr. Messick: I'm perfectly willing to let the
Doctor take the test tonight and report back his
findings. Now we offer that here and now.
The Court : Offer what?
lVIr. Messick: Dr. Cash be permitted to take the test at
night standing where Mrs. Rhodes was and riding as they
claim sl1e was and report back to the jury his findings. We
make you that propoi;ition, g·entlemen, and we again make it
to Mrs. Rhodes, and we again make it to His Honor, and ~e
ag:ain make it to the jury.
Mr. Spencer: Are you quite sure you are through?
Mr. Messick: No, I'm not quite tln·ough. I hope you
gentlemen join in with me on it, then I'm through.
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The Court: The Court is not goir\g to do that.

Q. Doctor, do you believe that a man-that as a man of common sense that you could ev,er exactly reproduce the exact
conditions of two cars passing each other on the street at
11ight f I mean by that as to exactly what an individual sitting in a car would see on one occasion and see on another
,occasion?
A. I haven't any more right to an opfoion on that than anybody else has here. I think it is difficult; I can see how that
it migbt be difficult to do it. If concliti'ons were extreme in
:any direction it would lie difficult to produce the same conditions.
• Q. Would the mental ~.train or bother or worry
})age 975} tbat a person had been put through have anything
to do with their night viRion, do you thiukY In·
other words, nervousness T
·
A. I find those questions very difficult to answer. One ean
say thisMr. Spencer: I witl1draw the question~
:Mr. Hammer: He said he had withdrawn llis question.

Q. I'll cbauge it ag·ain, Doctor. Go ahead and answer it.
Mr. Hammer: Yon can't draw it back and forth.
Mr. Spencer: Mr. Hammer, Pm glad I don't draw my authority from you.
~fr. Hammer: ·rm gfad·I don't draw mine from you.

Q. Doctor, if you have anything to say by way of adding

to your former statement-you said you found it difficult to
do and that you l1a<l no mor~ rig11t to. testify about it tllan any-;body else, but you started ·to add something·. Do you have
anything else to say f
.
A. Let's see-there wasn't anything very pertment, I don't
think. It was just the general effect that it is well known
that the attention that an individual pays to a job determines
a good deal of his ability, as far as his sight~ bis vision, or
·mw other special sense. I mean we se<1 what we wish to see;
·
we hear v;•ha t we wish to bear. A state of mind
page 976} makes a great difference as to what a person hears
or sees.
Q. Or is a person sometimes more alert than others 7 · "
A. wen, WC often stare things in the face and don't se_e
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them and at other times we- are very alert and see everything
that goes on. It is no profound medical truth; it is just a
thing that everybody knows..
_
Q. It is a common, every-day experience!
A. Yes,. every-day experience.
,
Mr. Spencer: You may take the witness.
CROSS EXAMINATION.

By Mr. Messick~

.
Q. Doctor, who would you say had the best vision, a major
in the Army Air Corps with 20/20 vision or a woman who
had to wear glass~s who is considerably older!
A. I can't answer that; I don't know. I would assume that
the major had better vision but there have been mi.'stakes made
in the Army, and a lot of eyes are fully corrected with glasses
and they have perfect vision. So I wouldn't know the answer
to that.
Q. If hers been flying for Uncle Sam a.s a major in the A.fr
Corps, and I believe he also happens to be the next door
neighbor of this woman, he'd have pretty good vision.,.
wouldn't you say t
·. A. You can have his eves tested and see.
page 977 r Q. I mean ~.t his last test.
A. An ophthalmologist can test. them; that
would be more valuable than anything I can say.
_ Q. I'm assuming that his eyes are ·20;20 vision and be just
g·ot out of the Army where he was a major in the Air Corps. .
A. I would think they were good; yes, sh.Q. Doctor., you told us here today that blood would spurt
four feet from a wound of that kind, didn't you?
A. Yes.
·
Q. Do you recall that when you testified before you testified
~hat would spurt five or six feet? :
A. Well, I still think so. I wouldn't hesitate to say four
this morning and five or six this afternoon. It all depends
on-it is relatively_ the same, that's the difficulty in-Q. I understood you to say this morning sort of a mniximum of four, and you told us before it was five or six feet.
Of courseA. I don't know how the ot11er question was asked. It may
have been how far can an artery spurt. What is the question
that I answered, exactly Y
Q. All right, sir. It was asked yon by the Commomvealth:
'' If that artery were severed by a blow of a hammer, or a
large stone in a ring- hitting it, how far would you say the
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blood would spurt from that man 1 I am speaking
with reference to his build and size Y',. Here was
your answer, Doctor : '' If the question had been
- I will have to change that question a little, in order to make
it clear: If the question had been: If' it were cut cleanly
with a knife, one could say the blood would spurt 5 or 6 feet.
Being injured by a crushing blow, such as a hammer or ring,
it might have been severed, and spurted a long way or it might
have been spurted a short way." Now the next question: "If
the knife were out and it was either a hammer or a ring 1''
Your answer was: "The same distance that it would have
spurted with a knife wound., 5 to 6 feet.'' That seemed to be
your testimony 7
A. Yes. Well, I think that's possible.
Q. Now, Doctor, when a person is bleeding·, the natural
thing for them to do is put their hand up where thev are
bleeding?
..
A. That might be.
Q. You know that it is a matter of common sense. And another natural thing when you get blood on your hand is to
try to throw it off, isn't it T
A. Wipe it off.
.
Q. ,vipe it off or thrown it off, one of the two. Doctor, you
lrnve told us that this man met his death as a result of strangulation, didn't you, sir?
A. I think so.
· Q. Yes, sir, that's right. Doctor, you have been
page 979 ~ asked to express an opinion here from what facts
you've heard. I will ask you if you were informed
that Frank Smith was in a hig·hly distre~sed and worried state
of mind on February 20 and for sometime prior thereto?
A. Yes, I've heard that was true.
Q. I'll ask you if you have been informed that about two
weeks. before that he went to a doctor for treatment, haviln
taken iodine¥
A. I heard ]rn had consulted a doctor. I heard nothin3·
about how he was treated or any iodine.
Q. Never heard anything abo'ut any iodine¥
A. No.
Mr. Spencer: Mr. 1\fesgick_, I want you to turn to Dr.
Yancey's testimony in that respect. I take it you are anticipating· his testimony; and read it to the Doctor.
A. He didn't have any sign of goiter.
,Ye studied his
thyroid but he didn't seem to need any iodine.
page. 978

~
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Q. Didn't need any iodine f

Mr. Spencer: Wait a minute, Mr. 1\fessick.
Mr. Messick: I'm examining this witness and I '11 examine
·
·
him as I see fit.
Mr. Spencer: If Your Honor please, Dr. Yancey didn't
say he treated this man for having taken iodine. He said the
man came to see him and was complaining about
page 980 ~ his stomach and told him he bad, thinking he was
taking coug·h medicine, inadvertently swallowed
some white iodine and that he attached no significance to tha1
at all. I asked Mr. Messick to read the testimony from the
record. He's made a statement to thP. Doctor there and asked
the Doctor to assume. something which ther-e is no evidence
in this case and incorrectlv in the other one.
Mr. Messick: I asked ..him if he had been .informed that
tl1e man had been--that he took iodine and went to the doctor.
Q. I'll put in there that he went to the doctor and told him
that he had taken iodine and that he had thought i_t was cough
syrup.
A. No, sir.
Q. Were you inform(\d that the physician was treating him
for partial loss of Rexual capacity and that he saw him on
February 20, and on that dn,y and for sometime prior thereto,
Frank Smith, in the opinion of the physician, had violent and
turbulent emotions of mind?
l\Ir. Spencer: I object to that, if Your Honor please, because the doctor did not testify to· anything·
Mr. Messic~r: I'm going to prove it by Dr. Yancey.
·
Mr. Spencer: Dr. Yancey distinctly denied
pag·e 981 ~ that he did. Read what Dr. Yancey said.
Mr. Messick: Mr. Spencer, you take the record
nnd show it; I'm going· to put Dr. Yancey on this witness
stand.
Q. I'm asking you if you were informed tllat, Doctor?
A. No. I had heard rumors that he was. I had hea.rd it
- said that he was being treated or consulted a doctor-I'll reconstruct it a bit: I had not thou,g·ht 110 had consulted the
doctor about loss of sexual power.· I don't know what was
done, whether the doctor treated him for itQ. Whether the doctor treated him for itt
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.l\. Yes.
Q. And in the opinion of his doctor that he bad violent and
turbulent emotions of mind f
A. I didn't know anything about that.
Q. You weren't informed of that? Were you informed of
it'!.
A. "\Vorried; I heard be was greatly worried.
Q. "\Vere you informed of the fact that after his death there
,vas found in his bedroom two notes Y
A T had heard there were some notes.
q. Did they tell you wlmt was in them?
A. I was told but I've forgotten.
Q. Did you know that he wrote a note and put it on his
dresser drawer in his bedroom in which he said :
pag·e 982 } "Get out. I don't care what happens. "1 (The
paper was passed to the witness.)
A. Yes. I have never seen these notes.
Q. ~Tere you informed that in the ,waste basket in his bedroom was this note: "This is what I come home to. The one
I love with wet pants and 1 can't say a thing about it.'' f
A. I heard that; yes. I haven't seen the notes.
Q. I'll ask you., Doctor, if those two notes don't indicate
violent and turbulent emotions of mind, when a man sits down
ai1d writes in that manner?
A. I wouldn't know. I would have to know the individual.
Q. Do you think a sane, sensible man would sit down and
write a note of tlrnt kind: '' This is what I come home to. The
one I love and she with wet pants and I can't say anything
~bout it."?
A. Not very sensible.
Q. No sen.sible person would do it, would they?
A. I wouldn't think it.
Q. And you don't think any sound-minded man would do
it, do youY
A. That's subject to definition. I'm here as a pathologist,
you see.
Q. But they've tried to make an expert out of you on everything, Doctor.
A. I realize that.
pa,ge 983 } Q. And you are here as a pathologist and a
pathologist is a man wl10 cuts up dead bodies,
isn't it?
A. That's right.
Mr. Spencer: Mr. Messielr, I want to interrupt you here,
with great deference.
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J. R. Cash.
Mr. Messick: When I get through..
.
Mr. Spencer: During' his examination, you've asked the
Doctor if he had been told one thing and here, exactly, is
what Dr. Yancey saysMr. Messick: I'm going to put Dr .. Yancey on the witness
stand before this jury. I'm going to vouch what I'm going
to prove by Dr. Yancey.
Mr. Spencer: Why don't you goMr. Messick: Well, go ahead.
· Mr. Spencer: Look at page 361 and see if you, Mr. Messick, didn't ask Dr.. Yancey: '' I do not know whether you
'\\ill care to. answer this question OE not: Did Frank C. Smith
want treJ1tment or restore lost -manhood if vou want to call
it thaU
...
.

"I am not sure whether he did or not. I think he worried
over that. .
'' He was worrying· oYer his sexual capacity 1
"In part/'
Mr. Messick:

,ven,. I

'

said partial loss of manhood.
Mr. Spencer: Wait a minute. T~mt was your
page 984 ~ question : '' He was worrying over his sexual -capacity Y'' Answer: '' In part.''
Mr. Messick: That is what I said, that he went to the doctor for treatment for partial loss of sexual capacity.
Mr. Spencer: Then elsewhere in the 1·ecord the doctor says
he gave him vitamin B injections.
Mr. Messick: Well, I think they gave tbem .to you for partial loss of sexual capacity.·
Mr. Spencer: I never heard of it.
The Witness : For everything else.
Q. I 'II refer to the record again, then, on page 358: Dr.
Yancey said this : '' I will say he was definitely depressed
and laboring under strain and. under terrible and turbulent
emotions.'' on the very day that he died.

Mr. Spencer: Where is the date he died f
Mr. Messick: Dr. Yancey testified that he saw him on ~he
·day he died and treated him on that very day that he died.
· l\ir. Spencer: Look on page 357, l\{r. Messick: and see if
he didn't say: '' On February 20th, I did not see him long
enough to form any opinion of his mental state on that date
at all; he came in for the injection and left."

/

'
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page 985

~

Q. Well, he had been treating him all along,
Doctor, and he said that-here's what he says
about bis patient: "I will say he was definitely depressed
and laboring under strain and under terrific and turbulent
emotions." ViT ere ·you informecl that this man was laboring
under turbulent and terrible emotions?
A. Mr. :Messick, I heard a good deal about this and I think
all of this information was brought out. I was called into
the case as an expert in the nature of a pathologist to dissect his body and say why 110 died and describe it minutely.
Beyond that point., I'm notQ. You are not an expert on anytl1ing else Y
A. I'm not an expert op eny11Jiur e1',e. I don't know anything about his emotions. I'm interested in the pathological
anatomy of his neck and wound on his body, and that we can
do and I'm glad to represent it as evidence, but, beyond thatQ. That's just exactly what I was coming to. That's what
you are an expert on, yet these gentlemen have tried to make
you an expert on eyes, on meeting automobiles; they have
tried to make you an expert on blood and how it drops, how
it spurts, how it falls, and everything else, haven't they 1
A. I should know about the falling· and dropping· of blood
but I don't know much about the other, no.
Q. But you do know that no sensible man would write a
note of that kind f
page 986 ~ A. He mig·ht have been distressed to tl1e point
of being unsensible at times; we all are that way
sometimes.
Q. ·when we get to the point that we are. unsensible, then
·
we are on the verge of insanity? .
A. It happens to most people a great many times. I think
it ltappens to all. I freely confess to being that way.

By Mr. Hoover:
•Q. You haven't committed suicide yet,; Doctor?
A. Not yet.
By Mr. Messick:
Q. Btlt you never did write a note of that kind, did you,
Doctor¥
A. No., sir.
Mr. Messick: Stand aside.
(As the witness was leaving the sta11d, he was recall~d.)
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J. R. Cash.
Mr. Spencer: Doctor, would you mind coming back just
a moment, please, sir.
Dr. Cash: Yes, sir.

(Dr. Cash, the witness, resumed the stand and continued
as follows:) · ·
RE-DIRECT EXAMINATION.
By Mr. Spencer:
Q. Mr. Hoover seems to think that that question to you
about this hammer was not made plain. Did you
page 987 ~ intend to say that a rig·ht-handed man could strike
himself with that hammer and produce the wound
opening straight forward?
A. That's right.
Q. Striking himself?
A. Yes sir.
Mr. Hoove·r: All right.

A. That margin of the li~mmer struck the head here (indicating) and it made a little circular cut.
Mr. Ruebush: Will you demonst.rate it to the jury.
A.= I haven't ifihe slightest idea_:_! don't think it proves a
thing about the case, but if I'm asked the question: shown
the hammer, the cut was about this size (indicating) in shape,
followed the margin around there (indicating); of course hitting· like that (indicating·), it would strike tl1at edge firRt. You
would not get an absolutely clear blow and it would be a cut
about. the size of that. But people can get hit with a boxing
gfove, which is big and heavy, and· get a cut that size with it.
I've seen that often. It is not necesRtuily dependent upon
tl1e object with which it is hit, .though, often, there is such a
possibility; there is a definite relationship in this object.
Often there is. '.And there's a possibility that such was true
in that case with that hammer. Is that all~ Mr. HooverY
l\:fr. Hoover: Yes, sir.
,vitness left the stand.
Continued to volume

m.
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VOLUME IIL
Mr. Hoover: Your Honor, we think we are
pag-e 988} ready to rest but we do want a moment or two
to go over our notes and see if there is anything
further we want to introduce.
The Court~ All rig·ht.
(A ten minute recess was taken for counsel to confer.)
The Court: Commonwealth rests Y
Mr. Hoover: Commonwealth rests its case, Your Honor.
Mr. Messick~ We'd like to have a little time, Judge, and
would like to see His Honor in Chambers for a little bit, sir.
The Court: Now?
Mr. Messick: Yes,. sir.

IN CHAMBERS.
(Present: The Court, counsel for the respective parties,
·

and the defendant.)

Mr. Messick: We'd like to have a few minutes, Judge, before we come in, if you don't mind, sir.
The Court: All right.
(A recess was taken to allow counsel to confer.)
pag·e 989 ~ · l\Ir. Messi"ck: Judge, we are moving to strike
the evidence in this case. The object and purJJose of any law suit is to see that justice is done and that
the right prevails. We should all seek the truth. That is
the duty that is imposed upon the Court, upon the attorneys
for the prosecution, and upon the attorneys for the defense.
We have endeavored in every way possible in this case to
arrive at the truth and to seek that which is right and just.
~And we do not believe th~t this Court would permit a man
to be convicted upon evidence which is incredible and so contrary to human expe.rience that it is unworthy of believe.
When the witness, Mrs. David Rhodes, testified, we made
the motion before this Court that she be required to make a
test at her home on that night, in the presence of this Court
and this jury, and in the presence of this defendant, and in
the presence of the attorrreys for the ·Commonwealth, to determine if she could recognize the driver of an automobile
in two instances: one while riding with her husband, meeting
a car at the near identical spot on the street as we could pos-
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sibly fix from the testimony and under as near identical cir- '
cumstances and conditions as could be obtained; and the
other that she stand in her yard and see if she could recognize persons or a person driving a car. We are willing to
even let the car be driven by the defendant, Garner. The
witness said that she would refuse to make that
pag·e 990 ~ test. The attorneys for the Commonwealth objected to that test. We then asked and moved
.
the Court that the Court and jury go there and that they be
permitted fo make. the test; that the jury be permitted to
stand in the yard where Mrs. Rhodes said that she stood. Or
I'll even go further: that the jury be permitted to stand at
the sidewalk line of theii.· yard, of their home, and see for
themselves if it is humanly or physically possible to recognize the driver of a vehicle approaching on that street in a •
southerly direction during the night time. Be it a moonlight
night or a cloudy rainy night,. it makes no difference, if you
please, to us, Your Honor. We are willing for the car to
be driven into the Smith driveway, backed out, and then come
down the street at a rate of speed not in excess of five or
ten miles per hour, and this Court antl jury be permitted to
make that test.
On that motion, the attorneys for the Commonwealth objected,. although we asked them to join in. And I'm asking
Your Honor that before you rule 0~1 our motion that Your
Honor go with the attorneys tonight, we'll take the defendant, attorneys for the defense, and the attorneys for the
Commonwealth, and Your Honor occupy a seat in the car,
and we will get Your Honor's best friends to drive, and meet
and let Your Honor see for himself if it is humanly or
physically possible. Let Your Honor stand in the yard where
Mrs. Rhodes said that she stood, or Your Honor
page 991 } stand at the sidewalk line, even closer than she
was,. at the street, and Your Honor see with bis
own eyes whether it is humanly or physically possible to
identify a person under those circumstances on this street.
We introduced in evidence a picture of the street. The
Chief of Police has testified that that ·street is practically,
to all intents and purpqses, in the same condition as it was
in February of 1945. And I do feel that in the ends of justice, that in arriving at what is truth and what is rig·ht, which
is the purpose and foundation of every law suit, that His
Honor should go there and see with his own eyes.
Now as far as this case is concerned, we most emphatically
deny that the evidence is sufficieut to show that Frank Smith
came to his death as a result of criminal agency. But for
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the purpose of this argument, as far as this defendant is concerned, :we can concede that fact. And then there. is absolutely no proof in this record _of a credible nature that any
way connects him with being the criminal agency that brought
about his death.
Your Honor understands, of course, that it is our position that the evidence in this case and the physical facts, as
demonstrated, and they ·are numerous: at least twenty-one
material, physical facts are consistent with but one theory
and that is that Frank Smith died as a result of suicide. You
can't get him from the hallway to that basement-you can't
get him from the hallway into that basement withpage 992 ~ out evidence of struggle of murder. It had to be
his own voluntary act.when he went to that basement. Otherwise, those sidewalls would have had blood on
them, along going to that basement; the blood on the steps
would not have dropped, when it came out from under that
wash rag, when he stepped down like that-his head, naturally, was down-in spots; that blood would· have been
smeared. The evidence in this case, the uncontradicted physical facts, are in utter negation of anything other than suicide. And the law is that where the Commonwealth relies ou
circumstantial evidence that all of the material circumstances
must be consistent with the theory that he met his death by
criminal agency and not by suicide, or by any· other means.
But be that as it may, ,Judge, as far as Ralph H. Garner
is concerned, the only thing in this case that has any connection to warrant anybody in determining whether he was there
is the testimony of this Rhodes woman, which I say is physica1ly impossible, humanly impossible, and will be demonstrated to His Honor by His Honor going· there and looking·.
Our Court of Appeals, in Vance v. Comnion,wealth, fo 155
Va., ha~ said:
'' We ure not required to belie-ve that which is contrary to
human experience and which we know to be incredible. W'P
are not compelled to accept as true what in the nature of
thing·s could not have occul'red in the manner and under the
circumstances narrated.''
Your Honor will recall that the testimonv of
page 99:3 ~ Rhodes was to the effect that he could not see or
recognize th(l person who waH driving the other
vehicle. The same is frue of l\frs. H110de:.;, and the same is
true of any human heinµ; t]rnt will go tl1e1'e and make the
test.
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Our Court reaffirmed that position as late us the Legions
case in 181, Va., page 89:
'' This testimony, in the light of the admitted physical St\rroundings, and the absence of incidents which naturally ensue, is so contrary' to human experience and so inherently
incredible as to be totally insuffici~nt to justify the verdict
of guilt .beyond a reasonable doubt.''
The same the Court of Appeals said in 161 Va. in the case
of Addington v. The Co11nnonwealth. ·
In addition, if Your Honor please, to those cases, I want
to call Your Honor's attention to what is said in this Head·
er's D~gest. Here's what it says at the toi) of it:
"He1:e 's a classic, cited by many legal authorities, of a
State's Attorncy~s diligence in seeing that justice was done."
·we've called-on the State's Attornev in this case to let
the jury mid His Honor go there, to malre their own view and
their own tests, to compel the witness who says tliat she won't
take the tests, and- 8he knows the reason why she won't take
them js because she knows absolutely that she can't stand up
under the tests ancl" that she cai1't identify _anybody as she
said she did. This case was a question of identity. It waf,.
called the "perfect case" in which Homer S. Cummings, who
later became Attorney General of the United
pap;e 9~4 ~ States, and, as this article says, every District
Attorney of the United States is required to read
. this case as a part of llis duties of his office.
This was a question of whether or not a person could identify anothe·r under certain ch'cmnstances. Homer Cummings
took the witnesseR that made out the perfect case against
this priest-or rather against an unfortunate who was
charged with the murder of a priest and rnacfo them submit
to tests to see if they could identify the man who was so
charged.
Mr. Spencer: What kind of a test was iU
l\f r. Messick: Looking uot of a window to see-recognize
the-I'll read it to His Honor.
~rhe Court : What report was that ·inf
Mr. Messick: · This is in the December, 1945, issue of the
Reader's Digest.
"The murdeL" of a Bridgeport priest 21 years ago provided a classic in t.ltc ethics of manhunting. Today the rec-
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sord :of the trial that followed is required reading for .attorneys in the U. S. Department of Justice; law schools exJJouud its grim moral to future prosecutors, while connois~
~~curs of the truth that is stranger than fiction hold it in
reverence.''

'rhat 's ,vlm1: it s.ays at the top..
"' For a quarter of a cehtury it ,vas the after-supper habit
-0f the Rev. Hubert Dahme, pastor of St. Joseph's Church, to
take a walk through downtown Bridgeport. At 7 :40 on the
night of },ebruary 4, 1924, he was passing along· Main Street,
J1iH bead .bent agau1st blasts of winter wind, his hands deep
iii the pockets of his buttoned overcoat. Where
vage 99~ ~ tl1e southerly side of High Street· meets Main, a
man suddenly appeai·ecl behind the priest. He
.l'.aised his right hand, which clutched a revolver, took aim
.and fir.eel. The shot rang out in the freezing darkness and ·
.the murderer tur1:ied and ran, leaving the body of his victim
<l forlorn heap on the pavement.
'·In the uproar that followed, seven witnesses agreed that
the escaped murderer was a young man of medium height;
that lie wore a cap and a dark, three-quarter overcoat with
Yelvet. collar; -and that they could see the g·litter of a revolver in his hand as he ran off. Motive there seemed none.
People o,f all faiths had .loved Father Dahme; 12,000 persons
shuffled past his coffin. From behind a screen, the witnesses
-scrutinized every mourner-but did not recognize the killer.
'' As days passed no worth-while clue was found, although
thousands of dollars were offered in rewards. Newspapers
m1d public were becoming indignant, when the police suddenly mmounced that the mystery was solved, the killer
~afely behind bars. Patrolmen in nearby Norwalk had nahf2ed
n penniless tramp \'d10 gave his name as Harold Israel; he
wus young and of medium I10igl1t; he wore a cap and a threequarter length overcoat. with a velvet collar, and in his pocket·
he was toting a ·small black .32-caliber revolver.
,
'' The autopsy had disclosed that Father Dahme was killed
with a .32-caliber bullet..
'' The prisoner told a luckless yarn. After some soldiering
in Panama, he had followed two buddies to Bridgeport, but
failing to find work there he was now hiking· to Pennsyhrania.
And he had an alibi: at the time of the crime he was watching- a picture called .The Leather Pu,slze1·s.
"Then came the witnesses to have a look at him. Ballistics
e~perts compared t.lie rifling of his revolver barrel with the
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lump of lead from the dead man's Rkull. And one of ~he· piisoner 's friends, a waitress, had a long private talk with tbcauthorities. Popular excitement was at feverish heig·ht when
Harold Israel suddenlv made a hideous confession. Out of
work1 hungry, despera'te, he declared he bad felt something~
~nnp in his brain; overcome- hy fury, he. sl~v the fh·st lmman
being in sight.
pnge 996 ~
"On May ~7 tl1e Criminal Superior Court wa~
crowded when. State's Attorney Homer S. Cummings, later .Atto1·ney General in the Roosevelt Cabinet, rose
to present the case o.f The People against Harold Israel.
The g·angling prosecutor stood near a larg·e map of downtown Bridg·eport. On the h'ial table lay revolver, bullets and
shells, a cap, an overcoat-ominous ex.l1ibits. .Bets were being· made in the corridors that tbe jury would find Israel
guilty without leaving the box; the prisoner himself wn~.
praying for fortitude on the gallows.
"The p1..osecutor summarized ten m~nil1ilating points
ngainst the defendant:

"1. The accused had signed a confession, folly admitting
the crime.

'' 2. He had led tbc police over the route of flight, designating tl1e various spots referred to by the witnesses.
'' 3. He wore a cap and an overcoat with a velvet collar.
"4. Two witnesses saw a man with a cap and velvet-collared overcoat actually do the shooting·.
'' 5. A moment later two other witnesses saw the fleein~
Hlayer in cap and overcoat.
,_
'' 6. All four witnesses identified Israel as the person they
had seen running away from the fallen body.
'' 7. Ten minutes after the crime, at a distance from the
sc~me, another witness saw- a man, exhausted from running,
and wearing a cap and a coat with velvet collar.
'' 8. The waitress, who knew Israel well, waved to him
throug·h the restaurant window, close to the murder scene
and only a few moments before the crime, U.ms blasting his
motion-picture alibi.
·
'' n. The prisoner revealed to the police that lie had hidden
tlic ~hell of the fatal bullet in his room. Such a shell was
found there by the police.
page 997 ~ "10. The prisoner's revolver was declared by
an expert to be the weapon from which the murder bullet was disc.barged.
'' Then the State's Attorney spoke solemnly:
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'There is no· evidence that this prisoner was subjected to
any physical violence or any form of torture commonly
known as the Third Degree. :My own view was that, if the
facts were subject to verification, the accused was undoubtedly guilty. * ,fl, * But it goes without saying that it is just
as important for a State's Attorney to use the great powers
of his office to protect the innocent as it is to convict the
guilty.'
·
"The pale man in the prisoner's dock looked up unbelievingly. There was a sense of conflict in the air, ns if this tall,
deep-toned prosecutor saw and recognized in process not
merely the trial of one accused man but a strug·gfo of law
and truth itself against ignorance and greed and all the evil
tllat men know and practice.
'' Cummings 1:.umbled on. You will find his astounding address recorded in the ,Journal of Crhninal La.w ancl Criminology, in the America·u. L((tw Rev-iew, and other legal journals;
it is analyzed and prai~ed in the historic report of the Wickersham Commission. I have heard the yarn as Cummings
spins it over cocee cups. But he told it best on that longago May morning in a hushed trial room; without notes or
memoranda, soberly, conscientiously, froin the hea11t.
"The State's Attorney had investigated the prisoner's confession. Aud here were the facts a bout that:
"Three physicians designated by the State's Attorney's
office reported that when Israel signed tbe document he ,vas
in a highly jittery state, mentally exhausted and quite cowed
by tlle identifications of witnesses. His collapse came because everything seemed against him; having confessed, he
promptly fell into a deep slumber; he told Cummings he would
have admitted anything· to get some rest. After a night's
sleep he reiterated his innocence. Now State's Attorney
Cununing·s, quoting the state's chosen physicians, was labeling the confession worthless.
.
page HH8 ~ '' The prisoner Jmd indeed ridden with the police over the route of the flight, hnt that ex(·111·sion was meaningless because there wns not in the entire co11fessiou, nor in what Israel showed ]1is captors en route, any
new fact; nothing· was volunteered. farael, still in an exhausted state, had merely asRcntcd to evel'ything.
'' As for t~1e cap and the overcoat with the yelvet collal',
Cummings revealed tliat certain witnesses · hadn't remembered them at all until aftel' they read the pnp(~1'8. Some had
Haid it was n gl'een cap, others gray. Israel's cap was neither
gTecn nor gray, hut. hrown. Scon~s of nw11, some right iu
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the courtroom, wore three-quarter length overcoats-and velvet collars were epidemic !
· '' 'How easy it is,' exclaimed Cmnming·s, 'for similarities
in appearance, and especially in clotbes, to· he made the basis
for a mistaken identification!'
"Yet four Bridgeport citizens said they had seen this ver?
man Israel running away from the dying priest. To try the
facts for himself, Cum1nings had st.aged certain discreet dramatics at Main and Hig·b Streets. One deputy state's attorney played the part of the victim; another the murderer.
Others posted themselves exactly where the witnesses had
· stood, six feet away, 20 feet, 100 feet. As Cummings told
the court:
" 'There is an electric light about 50 feet from the place
in question.''
I think in this ca~e it is sixty or 8ev_cnty feet.

'' A witness would ltm·e to fix the features of the accused
in his mind within a period of three or four seconds, and in
a dim light."
Here we have a mim traveling in an automobile.
"I am shocked when I think that any person would, two
weeks after, assert a positive identification of a person he
had never seen before based upon such circumstances.'
'' But the waitress ! Slrn knew Israel well ·and had waved
to him only a short while hefore the Cl'ime. First Cummings
checked the movie house ; Israel's alibi coincided to tho minute witli the showing of the picture.
page 999 ~
"That nig'11t the State's Attorney planted himself behind the hashhouse counter with tl1e
waitress. Person after person marched up and down the
street, and neither Cummings nor the girl could tell who they
·were."
I'm asking· Your Honor to make this woman stand there
tonight in the presence of this Court and jury and let Buck
-weaver, let Glenn Ruebush, let Ralph Garner, let a dozen
other people in this town ride by and I'll say that she will
not be able to identify a single one of them. I'll go further:
· She won't be able to tell, Your Honor, whether thev are black
or white.. And I've got plenty of people that im,·e made
these tests, from reputable citizens of this community, who
will say so.
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'' That nig11t the State's Attomey planted himself behin.d
ihe hashhous-c counter with the waitress. Person after per.i-ion marched up and down the street, and neither Cummings
11or the girl could tell who tliey were. Double sheets ·of
:steamy g·hu,;s in the window, plus reflection from lights, made
die sidewalk sC'ene a blur; one of Cummings' assistants, movjug- by .and waving, was on unrecognizable phantom.''
Any person l'iding or meeting a11 automobile, I will say
tLat they arc an uurec-og11i'zable pl1antom to the driver or
rider in tlw other car, and will be demonstrated by a test at
the very spot if His .Honor sees fit.

"The wait1'1ss could not identify her own friends who
passed by. Slw finally confessed that a lawyer had already
put in a claim for the cash rewards for her.''
I don't know what t1ie reaso11 for this woman's testimony
'is, hut I do say that a test will demonstrate that it is physic.ally impossible, and I do say that it is a matter
vn~c 1000} of common knowledge, that it is incredible and
so contra1·y to human experience that no conrt
·would be justified in putting· a man on trial for his liberty or
l1is life on m,y such identification.
"Only te8t1mony about. the revolver remained, but that·
·was the most serious of all. The empty cartridg·e on display
l1ad been found in the rooming house bathroom wliere Israel
and his two buddies had lived. But investigation uncovered
n gTeat many more shells there as well! The landlady ex1)fained that the three ex-soldiers had often practiced shoot. ing; from the bathroom window at a target in her yard, and
Jrncl thrt?Wn the empty shells behind the tuh.
.''Suspicious now of all the evidence, Cummings called in
n formidable array of technicians from the Remington and
"Winchester factories. Six experts pointed out hidden fallacies in the original ballistic analysis. The markings of disc.barged bullets are as infallible a.s fingerprints, but the
·grooveR in the dead man's slug had been misread. With
bullets, guns and magnified photographs, Cummings proved
this to tl1e court.
'' One final point everyone else had overlooked: all the
· ·witnesses swore they had seen a shiny reyo]ver in the murdei·er 's · hand. But Israel's revolver, black and lusterless,
never so much as g·leamed.
·
'' After tl1is amazing story of detective work; Cummings
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told tne·court: 'I do not think that any doubt of" Israel's- innocence can remain.- Therefore, if Your Honor approves·, I
shall enter a nolle proseq1r.i and let this innocent man g·o

free!'
" 'So 01·dered ! ' declared the court.
•' The mystery of the Dahme murder remains unsolved tQI
this day. Several years after the. trial Homer Cumming:-;
hea1·d from Harold Israel. A vagabond no more·''Judge, 'I even question the justice in those, and I know·

when the testimony is absolutely incredible-I'm sorry about
(To Mr~ Ruebush~) 1\7ould yon
page 1001 } mind reading tlmt1 My motion now, if Your
Honor please, is before you: that Your Honor
p;o there with his own eyes and see for bimself tonig~ht, any
fime, any Ilom·.
·
Mr. R.nebush: I'll ;finish it 1 if You1· Honor plense:
my emotions.

"A vagabond no more, he had a job, a wife and a cbilcl, a

house, a car-the man agRinst wI1om gallows evidence had.
been prepared. But for the l'ight kind of law enforcement
he might have been ashes in a nameless grave.
·
"Criminal ·court records hold many similar stories, hut
they are generally without the happy ending of this one. ':rlw
greatest safeguard ag·ainst the jailing and hanging- of im_wcent citizens is the alert conscience of the attorney for tl1c,
state. That is why the liandling of the Israel case by 1'11-.
Cummings will always be u waming example to ambitio1.:-.
prosecutors.''

I might say, of cour.se, tlmt the Im:v in the Stnte of Vi 1·~
ginia is the same, and time and time ag·ain t11e Supreme
Court of Appeals has laid down the duty. of the Commo11wealth in cases of this clrnrncter. We can cite Your Honor
a number of cases where that's the law as stated in Virgfoia.
The Court: Of course. That always goes with what must
be done.
Mr. Messick: If Your Houor will just go there toniµ;ht,
you 'cl never permit this man's case to go any furthel'.
e·
can bring· this unfortunate affair to a conchrniou tonigbt with
Your Honor and attorneys for the prosecution.
Mr. HooveY: Are you gentlemen throught
Mr. Messick: Yes, sir.
!fr. Hoovel': How do you want t.lJis treated,
page 100:2 ~ ,Judg·<f? In ot]ier word8, as I undel"stand it, there
is a motion to strike the evidence and there is
also injected into it, in a collateral way, the pl"Oposition of

,v
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subjecting this witness to certain tests or experiments. Do
you want the motion to strike the evidonce to be treated by
the attorneys for the Commmlwealth or do you want the
otlier subject treated by-do you want one first or the other
firsU We'll be glad to pres;ent our view5; in any manner that
the Court may suggest,
:i\fr. Hmnmer: It is our position, and I think I state jt correctly, that we feel that the Court should, on the motion, require this test first and then if Youi· H01rnr and this jury i~
not convinced that l\frs. R1wd~s has come upon that stai1L1
and utterly told an untruth., whwh is physically impossible,
then we desire to argue tlw motion to ::;triko the .evidence.
~fr. Messick: What I was im;isting on, ,Judge, is that hef ore you passed on this motion t1mt you go there, yourse]f~
with the att.orneys for the <lefen<lant1 and 8.Ce for yourself,
with your own eyes, Judge.
·
Mr. Spencer: Does Your Houor wi~h to hear us on that
point, as to that particular poh)t 1
The Court: Yes_.
Mr. Hoover: You mean now 011 t.hc q u.esti<m of experi,.
ments·t
l\fr. Spene.en·: T,ests.
Mr. Hoover: Well~ since this appe:~l'S to be,
pag.e 1003 ~ to some extent at foast~ a .em;tigati.on of the att-0rn-0ys for the Commou}vealtb, I how, with all
.defel'eHcQ, to my assoeiate, lfr. Sp.encer who has been attoni.ey for the Oomm.ouw.ealt]1 three times .as long as I have,
but we have .discm~se.d the matter thoroug·bly and I'd be glad
for Mr. Spencer to present our views.
~Ir. M.essick: I want it undeb:;:tood that I n1,aJre iij.O .critici~m
of yo.u g-.c;ntlcmen.
:Mr. Hoover: Of ,comse, I know it is nothing· pe1·sonal.
:Mr. Sr~enem:: You could 110.t ,c..<imstrue it as a~1ytbing· else,
though.
Mr. J\fossick: I'm citiug .to His Honor :what they say j:-;
the duty:M.r. -Sp@cer:. I wa~n 't .crH.icising-i..t wa,1:m 't criticis,in.g tl1 .,
a.ttorueys .hut t.l.te attorJ.teys who Gd}i))Ose jt, I 'n.J pe:i.·feeHy
williJlg- .to p.ass .up .the .e;ritici~m.
M:r. I\less:ick: Tlrnr.e '.s JJ,othiug peJ·so~iJ;:ill in it at a[l.
l\fr. Spencer: Judge, I'd like to say thi8: · (}f {'mu·se., )ikt~
auy.bod,y .else, :Mr. l\Jessi.ck i8 a ve,ry .dr,:i1matie-µ;a~~.c a very
dr:ama.tic l'Cading· .of a v;e:ry ,d-1·,::,txna,t~c .a d.]iele. r1)~ g·J·eat.lr
irnp1:ei.;sed.. I w,oiuld say .tha.t .t}rnt w.-01ukl he practic.ally a11
iriupo.ss-it>Uity tJ1a.t all of tJi1ose ,elemeJilts wo1uld em1~1liU'-tm·n
out .to be .ff,;ery .one f.aase. If that ,be tlw -te,:;;t then there woiuad
be no l'Ondctions in criminal easer-;, so far as I know, Le-

-
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cause even if a man bas eonfessed his crime,
page 1004 ~ numerous witnesses, l>alli::;.tic expert identifies
the bullet, and all those concurrent factors, each
one, one by one, turn out concurrently, all at one time, to be
false. And I think perhaps if you would work it out mathe.
matically is something that would happen once in about five
billion times.
Now I think Your Honor usually instructs the jurr that
the law isn't an exact science. You do not have to prove
your case beyond a-possibility of error; there's. always the
possibility of error. In this case, these g·entlemen, these
gentlemen, although I can assure Your Honor almost as a
matter of personal knowledge, I wa~m 't therP. ancl didn't see
it, but I get it from l\fr. Hoover, from -:\IrR. Rhodes herself.
that these people have-I say ''these people", that some of
the defense counsel·
Mr. Hammer: V{ill you please name them, )fr. Spencer?
Mr. Spencer: I'll name you in particular.
1\f r. Hammer: I want you to show wherever I 'vc interfered
with that woman .
.Mr. Spencer: You didn't let me finiRh my statement.
Mr. Hammer: Y cs, but you've rnnde a statement in tho
record that's untrue and you know it.
Mr. Spencer: Have sought every way possible to impeach
. this gfrl, her reputation, or her reputation for tmth and
veracity. What possible motive could sl10 have for having
told an untruth; any gai11 or reward ~1 Probably
page 1005 ~ liad she received any-I think Your Honor saw,
the last trial at .least, a great deal of punishment. This evidence, she clidn 't give it to the police. As a
matter of fact, it is one of those things that leaked out and
I think tlmt the Chief of Police will tell you tliat he went up
there three times before she would ever admit that she had
said that she saw this. She didn't want to g;et in it. A woman
with three little children. She will tell Your Honor she has
been called up over the telephone-I don't know by whom,
she thought she recognized a voice, but it wasn't sufficient,
and wanted to know how· much money it would take to send
her out of town. That's all been goh1g· along. They haven't
been able to impeach her in any way or show any motive. I
know of none.
·
Now they say to make tests. I believe almost anybody on
that street will tell Your Honor that they have been making
tests and tests and tests. Some of those tests running at a
rapid rate of speed. As a girl said from the stand herself,
running up and down there fifty or sixty miles an hour to
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see whether they could recognize anyone. They can show
their tests if they choo~e and the jury should decide.
Now the reason we feel, and tlie only reason, and I hope
that neither here, nor in Lynchburg, nor in any othe1; place
in Virginia where I've prosecuted for some seventeen years,
that I have ever failed to turn loose a person-I wouldn't do
what J\fr.. Cummings did; I don't go up and make
page 1006 ~ a big show and play of it; just quietly go around
· ·
and"" tell the committing magistrate that I didn't
. think there's sufficient evidence to send the case to the grand
jury. And I don 1 t make a big play and put on a show like
was put on there. · l\fr. Cummings could have done the same
thing.
The reasons ,ve feel that a test is not fair are these things:
In the first place, I ~now this is my own personal knowledge
and I can produce ,vitnesses that will tell Your Honor that
it is a common experience-your own deputy sheriff in here
the other afternoon called me off to the side and said he bad·
lrnd 'the same experience many tinies, that he might be g·oing
.along the street or road at night and meet an oncoming car,
01· a number of them, and look and not see the person and be
totally unabfo--and maybe go twenty cars or a hundred cars,
but if things were exactly" rig·bt, just as the lights came to
Nwh other you happen to be looking, you _recog·nize a porson.
I have ridden in police cars in Lynchburg, had of.ficers taking
me home after an investigatio1i, and bad an officer all of a
sudden, just like that, whip a car around and start back down
following a car which we had just passed and met-met and
passed. And I'd say, "What in the world are you doing¥"
"'Vell, I've seen this fellow. I have to serve a capias" or ·
"we want that fellow", and he'd see him just like that. It
iH a matter, I think, of common knowledge that whereas yon
wouldn't every time or you might not in twenty
l)Hge 1007 r times, but occasionally, when things just happen
to be exactly right, you happen to be looking at
tho thing at the moment, that you will sec in a flash. Common experience on the battlefield, I'm told, when a shell is
exploded, in that momentary flash that you recognize a man
over some distance from you.
I '11 illu~trate another way to Your Honor, a thing that
happened to mo this morning. I ,vas eating up here at this
little breakfast shop, up at the Kavanaugh Hotel, and at the
c:ounter, and I happened to he sitting· beside :Mr. Gentry, the
Clerk over at tho Federal Court. I happened to glance down
and saw this soldier with his hat on at a table eating and I
1mclged ML'. Gentry, I said, ''Isn't it a strange thing what
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happens to usf'' And he said, "What!" And I pointed ont
that boy sitting "1ith his hat on: '' He's probably been in a
trench for a long time and gotten in that habit of keeping
his hat on at the table." Mr. Gentry said, '''\Vell, I've got
mine on", ~nd he pulled his hat off and I was sitting there
talking to him and didn't see the hat on his l1ead and Imel
not noticed _it! As the doctor said in here a while ago, a great '
deal depends on just where you arc looking at the moment,.
what's on y·our mind, and exactly what the conditions are.
These gentlemen vouch themselves as wanting to create
those conditions. I don't see how it iS' sufficiently possible
to bring two cars together, move the cars topag·e 1008 } g·ether, passing· close side by side, and have the. witness-he just happened to drop out there nt
the moment when she could see from the light of her own
car, just after he had g·otten past the lights of her cat·. How·
· could they produce that, much less let them produce it. If
we thought it would be a fak test, we'd be Iiappy to do it,
sfr, but I know, from my o-wn personal knowledge, 'that
whereas you may not in some instances or in most instances,.
the vast number of instances, not recognize a ear, the driver
of a car, I know that occasionally you do recog11ize them as
you pass them immeclia:tely. Who would ever know ,vlwther
the heacllights were the same condition they were or are they
going to produce the ear that was acf1lally being ddven that
night? It wasn't l\fr. Gamea:'s car. The I1ead1ig·hts themselves and the conditions of the batteries, whetheJ· the lig·h1s
were turned bright or dim or in.terrnecliate: those things, I
think, c-0uldn 't be exactly reprodliced. If I thought it waK
a fair and reasonable test-then there is this further e·V'idenoo. Dr. Cash said in there tbat not being· an expert in
that field, I think it was .almost a matter of eommon knowledge that his remark-that he had no mo:1x~ rig1l1t to an opinion than anybody else, that yom· ability to see at Jt1ig·ht is a
variable thing. It is scientifically recognized, I think, that
by eating carrots, Ol' c-ertain kinds of foods, that your nig·hrt
vision varies.
Then tl1ere is the mental 1condition of that
page 1009 ~ g-irl. Why, she has ,been put thr@,ugb an awful
lot, .Judg,e.
Mr. :Messick: Do you .ohject to the jury going up fher.c and
standing in the yard ,:imd l0oking· at automobiles passing, and
Your Honor?
The Court: If the .trial g@es--if there is evidrnce as to
the position of that car f.rom peopJe :who 11~1\"e t.ef:-rt:ecl it out,
i.t may be that I'll order .~m. inqui:11·.
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·Mr. Messick : ·we'll let l\Ir. Rhodes use his car and l\frs.
Rhodes ride in it, or you can ride in l\fr. Rhodes' car, and
we '11 get any number of cars. some with bright lights, some
with dim-we'll do anything in the world to meet any condition that these gentlemen want met.
.Mr. Spencer: Do you think that the Judge's eyes will probably compare with a woman tl1irty years told?
l\fr. Hoover: How old are you, Judge, seventy-seven!
The Court: Seventy-eig·ht.
l\fr. Messick: I '11 do thisMr. Spencer: ·wm you get Cap Klingstein's rar with l\Ir.
Garner's head sticking out looking hackf
l\Ir. Hammer: It is an impossibility. Klingstein 's car was
in a wreck, as you know.
The Court: You don't think about what is being done. How
are you going to get the juryMr. l\Iessick: "'\¥ e 'II take the jury up there tlie same as we
toolr thorn the other dav. ·we '11 either ride them
page 1010 ~ up or walk them up. The Court: Yon can't talk to them.
Mr. Messick: The jury can stand right there in tbe yard
where she says she was, or they can stand down at the sidewalk line an'd we can let the cay pass by and let the car stop
down at the street and let tlle jury go clown and see who was
driving.
J\fr. Spencer: That is taking- evidence at the view.
l\Ir. Messick: It is perfectly permissible. Virgfoia has
held, in the recent case of Fortune v. Co111:1nonioealth (133 Va.
669). an<l Ferrell v. Commomve.alth (177 Va. 861) that the experiments arc permissible; and in the recent case of Tarr v.
Keller L-u,nber and Construction Compa11v. (1.06 W. Va. 9H,
144 S. E. 881), said they could be conducted outside of the
courtroom as well as in.
Mr. Spencer: Provided that the Court can be satisfied that
the exact conditions a reMr. l\Iessick: As said iu Trant v. Uvton, 159 Va. :355, tlw~T
do not have to be exact. Herc's what the Supreme Co~1 r:
·said:
"The conditions existing· at the time of these experim<:nt
were substantialJy the same as those obtaining when the accident happened.''
Now I 'II take hcl' 1C>stimony rmd the husband's testimo11r
from the 1•econl and we '11 mako tlwm as substa11tiallv alike as
they coukl possihly he made. The street is tlle :-;ame ; -the lighting co'nditions arc the same; we can use Rhodes' automobile;
0
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the jury can stand at the same place where slie
said she stood; and we can get a dozen different
cars, all makes; if you '11 tell me what kind of a
car Cap Klingstein, you say, had, I'll get one exactly like it,
if I can.
Mr. Spencer: ·what was the car: Buick?
Mr. Hoover: He bad a Mere-high-powered Ford, Lincoln;
I think it was a Lincoln.
The Court: I don't see how you are going to get the re~
sults from a test.
. Mr. Messick: It iR an experiment to see whether or not
she could see just the same as Cummings conducted the experiment to see if the witnesses in that case could see.
Mr. Spencer: But he conducted that experiment himself.
Mr. Messick: I'm asking His ;Honor, in justice and fairness, in order to get at the truth, to have it ·conducted. As it
said here:
~

'' Today the record of the trial that followed is required
reading for attorneys in the U.S. Department of ,Justice; law
schools expound its grim moral to future prosecutors, while
connoisseurs of the truth that is stranger than fiction hold it
in reverence.'' .
And I know that His Honor is a connoisseur of the truth.
Mr. Spencer: I expect His Honor al~o knows that you
don't like your client to g·et convicted eitller.
Mr. Messick: I don't want anv client of mine convicted
that is innocent, but I'll say to thi's Court and to you g;entlemcn: If I'm representing- a guilty client, I 'rn
page 1012 ~ going to defend hlm according to the rules of
law and evidence. But if he's guilty and I know
he 'R guilty, I '11 foll him when I take his case that I hope he's
convicted.
Tbe Court: Suppose I do iU Suppose it is to be done?
Then the Court will never get through because you might want
some other witness to place himself in an entirely different
position.
•
~fr. Spencer: For instance, juRt who in the world can say
-in the first place, as I pointed out to Your Honor, I don't
think you can recognize them every time. I tl1ink those things
happen occasionally. For instance, when tl1ey run :Mr. Gai·ner bv there with his head stuck out of the window looking
back, ·a number of- ·
'
)Ir. Hanuuer: There is no evidence that his 11cacl was stuck
c,ut of the window .
.:\Ir. Spencer: She certainly did.
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1\fr. Hammer: She said he was looking back.
~Ir. Hoover: Your Honor; I was just about to say that I
·would like to make a further observation which is right along
the line you just indicated, I believ.e, that theRe cases which
lrnve been referred to here, Virginia cases, and "The Perfect Case" coming out of the Reader's Digest, which Mr.
1fessick has read to us, they _were not cases in which a witness vtus subjected to any such experiments or tests as thaL
That's instances where somebodv else went out
})age 1013 }- m1cl made some experiments and. tests, and if they
haYe made experiments and tests themselves,
·which we know they have almost nightly, the rules require
that they make those tests under circumstances substantially
the same as those under which the witness testified. I venture
to say that l\ir. 1\Iessick has never 11eard of a witness being
· subjected to that sort of treatment and I know the Court
lmsn 't, nnd I don't think there's a case in the United States
ns autliority for it. As a matter of fact, it seems to me that
'if witnesses were subjected-well~ I think I might even term
'it indignities of tlmt sort, that you just never would get any
witnesses h1 the court any more, if they knew they were going
to likely be hauled out to go through their experiences again.
The Conrt: It is not feasible.
}[ r. Messick: Is it feasible for Your Honor to go there
tonight and look, himRelf, standing: in the ya rel or standing
-in the street 1
·
rrhe Court: If I went there and attempted to see what
was in tlle car, I would fail totally because I wouldn't attempt
to risk my vision on anything that requires quick looking.
Mr. Messick: Has Your Honor ~:ot a friend that you'd be
willing to trust, ,vho has young and good eyes, and take that
friend up there, just for Your Honor's ovm information, to11ight and let that friend look and report to Your Honor what
·he can see, for Your Honor's information in dealing with this
question f
page 1014 ~ Mr. Spencer: Are yon ";mug: that Buff Kiser
and Hep Kiser do the looking? Let me sit with
l[r. Garner in the car an dhe doesn't hunch clown and does not
11ide himself?
l\fr. Messick: I'll let vou sit in the car with whoever rides
in it, and I '11 let His Honor selec.t the person to g·o tl1ere and
to report to His Honor what he can see.
1\fr. Spencer: It just isn't a practical thing~ that's all.
Mr. Hoover: Furtl1ermorll~ tbe instruetiou~ of the Court
to the jury will undoubtedly tell the jmy that they are the
judges as to the weight and sufficiency of the evidence and
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that they have a right to give such credibility to the testimony,. ·
such weight as they may deem right and proper.
Mr. Messick: But our Court of Appeals has said, time ancl
time again in the three cases here, that the Court cannot accept as true that which is incredible or contrary to human experience, and we say that the test by His Honor will demonstrate to His Honor that it is physically impossible, much less.
incredible or contrary to bumari experience.
The Court: That can be done through evidence.
Mr. Messick: What I'm trying to do is get Your Honor to
go there and see 'for himself, along with his own friend, tonight.
"
The Court: I couldn't. If I did nothing-my eyesight, I'd
have to immediately say,. "\Vell, I can't seE: anybody."
Mr. Messick: Haven't you got some young
pag·e 1015 ~ friend that you could put trust in that you would
be willing to talrn and let him look and then let
the car stop-I mean standing· in the yard now of the Rhodes
home-let the car stop after it pas8es, let the friend say to
Your Honor whether or not he could identify the party, then
let him go down to the car and see who it was who was driving? I know where·of I speak because of tl1e tests that I hftve
made.
The Court: You can introduce the evidence as to that.
l\fr. Messick: I will introduce the evidence of the tests hut
what I was trying to do was, before Hh, Honor ruled on this
motion, to have His Honor g;o see for .himself or with someone he trusts absolutely, if you can't trust your own eyes,
and if you do that then Your Honor will be tlioroughly and
completely convinced that the motion to strike should be sustained. In the state tlle record is in now. it should be sustained anyhow because of the fact t.hat thii woman's hushand
testified that when n~ecting a car that you cannot see, and
I'll takeMr. Hoover: He said lie <lidn 't even look.
Mr. Messick: He said you can't see. Do vou want me to
read what he said 1
·
.,
The Court: I know what be said.
Mr. Spencer: He said the driver of the car.
l\fr. Messick: "\Vell the same npplies to anvpage 1016 ~ one else in the car.
.,
::Mr. Hoover: As a matter ·of fart, the driver
can't.
Mr. Messick: If t]ie driver ca1i 't, why are you gentlemen
unwilling to determine that qnm.;tion.
~
~
l\fr. Spencer: If you want to know the exnct truth. we are
not willin·g· to because we have assumed all along· that you

•
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are going to direct tl1at, l\Ir. :Messick, and I know you tM
well. You won't obev the Court's commands in the court·room, mucb less out th..ere where you scatter them about. The
Court has time and again made a ruling in tl1ere and you went
right along·.
Mr. Messick: Have I disobeyed Your Honor's ruling at
any time during the case~,
The Court: No; impulsive.
Mr. Messick: Am I more impulsive tlmn the prosecution
has been?
The Court: Yes, I think you .are.
l\fr. Messick: A little more impulsive. I may be; I'm
sorry that I may have a motion thatMr. Spencer: If you take the jury out on the ground, who
is going· to watch every move, every motion that's done, ·
whether this right ·or that is rig-ht? As I say, Your Honor, it
is something· that the same pair of eyes might have different
results. I might bring Buff Kiser up there., or anybody that's
driven the roads much, and let l1im tell you
page 1017 ~ whether .it's been the same experience. I clnr~
say every man here has had the experience of
driving along the road and, of course, being partly blinded by
the lights, but if the lights happened to be exactly right, you
can recognize another person in another car as yon are both
running along the road. I dare say every juror in thereThe Court: It is night evidence, of eonrse, and would be
difficult to pass on-coming cars at night in going past or
meeting·. Not tliat my eyesight is real bad or anything, hut
it makes me keep away from night driving just as far as· possible. I haven't driven mv car at nig;llt for a vear.
l\Ir. Spencer: I bad tliis experieiice within· the past few
months, since I have been coming; over here. I wouldn't drh?e
my car over here very often because I thoug·ht I had nightblindncss. I had an accident in which I would have sworn
I was over on my right~lumd side of the road. It turned out
my rond was probably that far (indicating;) over to the left
Ride. I more or less assumed thnt I lrnd nig·htblindness m1t1
I've tried not to drive any more at night. One day, just 1·ecently, complaining nbout the lights, the man said, '' Yo:1
haven't g·ot the new ~ealed-heam light8. Anybody would be
blinded with those lights.'' And he put in what they called
''sealed-beam" lights on my car and now I can see the whole
road and 15 or 20 feet to either side of it.
•
The Court: Do vou want the motion to sfrike?
l\f r. 1Iessick: Sid
page 1018 ~
The Court: Do vou wnnt a motion to strike or
are you going to send somebody up tonight? .

•
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Mr. Messick: I'm ready to go up there tonight; yes.• sir.
TJ1e Court: You'd have to do it without my attendance
because I couldn't tell whether I could see, or not.
:Mr. Spencer: They have made all sorb, of tests the otlier
night.
.Mr. Hoover: You were there last night.
Mr. Messick: I vms there last night and I was there the
night before and I'll he back tonight, and I'm. going to overwhelm tµe question. Also Mr. C. E. Gentry, the Clerk of the
United States Di.strict Court, I'll let him be selected to make
tlie tests.
Mr. Spencer: :Most decidedly not, as to matters I know a
lit.tle about.
Mr. Messick: ·pn ask Your Honor to let the jury go tJ.P
there· and see, with Your Honor standing in the ya rd, and see
what this woman claimR she can see.
The Court: The tests with the jury would be futile-mig·ht
be-because you couldn't go up and take the jury and test
it without talking to the~1, or without each one talking to
the other, or, so far as that's concerned, a dozen or more
speculations by the jurors.
Mr. Messick: I will do tl1is, Judge: I will ask
page 1019 ~ you to gCl up tl1ere and let the twelve jurors stand
in the yard at the place wliere she said she was
standing· and Jet automobi]es be driven by.
The Court: "'What could result from that f
l\Ir. Messick: I '11 tell vou exactlv what will result from
it. That the jurors in this case wo·ulcl see, absolutely, that
l\Irs. Rhodes couldn't stand in her yard and r~cognize any
human being tliat drove by and that she couldn't tell whether
it was a man or woman, whether h~ was black or white; and
thnt 's exactly what they would see with their own eyes if they
went there.
.
Tlw Court : I couldn't risk that.
Mr. Hoover: l\fr. Messick. if it is a matter of common
knowledge, the jury ought to know it without going there.
Mr. Hammer: All we ask :for is that tMs defendant be given
a fair opportunityThe Court: Do you think I'm not doing that?
Mr. Messick: I know Your Honor has· tried in even,· way
possible to give as fair trial as anybody if you possibly ·coulcl.
The Court: I think you should appreciate that.
l\fr. Messick: 0 Certainly, Judge, we appreciate that and we
!mow that you have, and Mr. Hammer-J\I r. Hammer: I didn't n:iean any ,reflection on the Court,
but what I felt w·as tllat tlus-
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The Court : I thougllt you had.
:Mr. Hummer: No, sir, not on the Court. But
that they should be able to see it and go up there. . ·
Mr. Messick: We are all seeking what's right and what's
just. .Judge, we want to be the connoisseurs of the truth, as
they say.
.
The Com:t: I hope so and I hope it will result in that way.
:But I can't send anyone there and !Tou can't take a jury there
hecaus.e I see it is impractical
Mr. .Messick : vVe save exception to Your. Honor's ruling
,on refusing toThe Court: Sure.
Mr. Messick: Of course, I lmven 't finished all of my motion to strike the evidence.
Mr. Hammer: '\Ve want to except to the ruling of the Court.
If Your Honor please., let me ask you: Is there going to be
:any use in keeping any witnesses any longer this afternoon;
it is ten minutes of five nowt
The Court: No, we '11 have to adjourn pretty soon.
Mr. Hammer: I have some witnesses here and I'll l~t them
;go until tomorrow morning.
Mr. Hoover: If there's further argument on motions, it
is pretty apparent.that we'll not be able to g·et in any further
testimony.
.
Mr. Spencer: It wm1ld be just as well to let
J)ag·e 1021 } the jury go too.
(All parties to the trial returned to the court.room.)
The Court : Let the jury go. You are excused until tomorrow morning at 9 :30. Don't let anybody talk to you about
the case or talk about it in your hearing. I'll put you in the
hands of the Sher.iff.
(The Court then recessed until 9 :30 o'clock a. m. ~9mor1~ow.)
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SIXTH DAY•.

Harrisonburg~. Virginia, .April 20, 1946..
(The trial was resumed .. )
IN CI-IAMBJIJRS.

(Present: The Court, counsel for the respective parties,.
and the qefendant .. )
·
Mr. Messick:. ·Shall we proceed, ,Juclge f
The Court : Yes.
Mr. Messick: If Your Honor please, first may I inquire
did the Court go to the scone last night i
The Court: No ..
Mr. Messick: If Your Honor please, we move t.o strike the-evidence of the Commonwealth on the ground that there is
no proof in this record that Frank Smith came to hii:: death
as a r~sult of criminal agency ; and on the further ground
that there is no proof in this record to establish that :Mr.
Garner, the defendant in this case, in any way participated
in his deathThe Court will recall tJJat the -Commonwealth's evidence
now establishes, or it :has been established by the Commonwealth's evidence that Frank Smith was in a worried and distressed state of mind; that he suffered vio1eut and tmbnlent
emotions; that he wrote two notes that clearly showed that he
was not a sane or sensible man; that those note~
page 1023 ~ were found in his_ bedroom shortly after his
death_.
·
The law is simply this: That where tlie Commonwealth relies upon the circumstantial evidence to warrant a conviction., all of the material circumstances established by tho evidence must· be consistent with the tbeorv tliat the deceased
came to his death as a result of criminal age~cy and not as
a result of suicide or any other means. The burden is upon
the Commonwealtb to establish bevond a reasonable doubt
that death was occasioned by crimiiial ageney, was not accidental, was not due to suicide, was not clue to natural causes,
or other means. Proof of death in the criminal agency cannot rest in the disjunctive, it must affirmatively appear beyond a reasonable doullt that _death resulted from criminal
agency, and wl1ere t]1e circumstances prnvecl in the case are
not wholly consistent with the fact that death resulted from
criminal agency, the evidence fr.; wholly insuffkicut to warrant
any conviction.
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.
Now let's take the various circumstances established bv t.he

evidence in this case as they relate to the detendant, Gai·ner,
to see if the Commonwealth lias established that he was the
participant or any way participated in the death of Frank
Smith. Let us take, first, the circumstance of. the 8ize of the
two men. The Commonwealth would have the jury and Court
to believe that Ralph Garner is a powerful man. He is fortynine years old, six feet four inches tall, weighing
page 1024 ~ approximately 260 poundR. It has bc~en estnhlishcd hv the evidence of the Commonwealth that
Frank Smith was thii·ty-eight years of age, or thirty-nine., ten
years younger than Ga mer; that he weighed 205 pounds; was
between five feet six and eig·ht inches tall; that he wa~ a strong·,
powerful, musclar man. I, therefore, will ref er and cali the
circumstances thus estahJished, that if a fight did occur between these two men, we '11 have to call it the battle of the
giants.
Now what did the battle of the giants result in 1 A few
insignificant bruises on the face of Frank C. Smith; an insignificant bruise, hardly noticeable, on t11e face of Ralph
Garner. If the theorv of the Commonwealth should be correct, is it reasonable fo believe, can any logical or fair deduction be drawn from the circumstance of the bruises on the face
of Frank Smith that this powerful, this giant, inflicted them
thereon t Is it reasonable., is it a fair deduction from the
evidence that Ralph GH mer struck Smith a number of. blows
in the face and they only resulted in insignificant bruises 1
Or is it reasonable to believe, and the log'ical deduct.ion to be
followed from and drawn from the evidence, that Frank C.
Smith .inflicted those bruiseR on his face: or '' red spots'' as
the undertaker called them, while in the convulsions of death
·hy hanging?
The Court: Death hv what?
:Mr. l\Iessick: By hanging:. Is it reasonable
page 1025 ~ to believe, or can any logical deduction be drawn.
that Frank Smith hit that man in the face arnl
onlv caused an inshi;nificant brnise that seemed to he noticea hie to some very fo,v ? ~ 0 breaking· of the skin 01' anything: 0 'f
that kind.
At the t1·ial of Grace Smith, the Commonwealth argued,
and it was their position, and it is their position as taken in
their brief filed in opposition to the grantjng of the writ of
. error in the S'mitl1 case, that the cut on Smith's forehead
w:1s caused by Garuer'8 ring. That position is wholly ancl
unequivocaUy not supported by any evidence in this case. Dr.
Byers, :vour sworn eoroner of this county·, snvs to the contrary.. Their o,vn witness, Dr. Cash, says to the confrnry. I
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say their own witness., Dr. Byers, says to the contrary, that
the hammer caused it.
No reasonable, no fair, no just jnference 01·· circumstance
can be drawn other than that Ralph Garner did not participate in any :fig·ht with this man because if he had the battle
of the giants would have resulted in greater damage and injury to the face ·of both. You take the bruises that they
claimed were on the chest: one three-quarters of an inch and
the other in excess of an inch. Your Honor will recall the
testimony of the undertaker, namely, that on that night those
bruises were black while the others on his face were merel)r
reel spots.
lfr. Spencer: He said they were darker; he
page 1026 ~ didn't say they were blnck. He said they were
darke1·.
l\Ir. Messick: I think he said they were black, but I don't
suppose it makes any particular difference. Those bruises
being in that condition show that they were not put on there
that night.
Mr. Spencer: Dr. Cash-Warren, I realize it is entirely
out of order and wrong· to interrupt you and I don't mean to
be antagonistic: didn't Dr. Cash testify that all of them were
put on at the same time?
Mr. Messick: Oh, no.
Mr. Hoover : He said thev were all fresh.
Mr. Spencei·: His exacf words were that they were all
mad~ at the exact time.
Mr. Messick: He didn't see them for sixty dayR, I think,
afterwards and he said tlmt they were fresh bruises, of course.
That man was an automobile mechanic. It is a wonder there
weren't more bruises on his body than there were, ·a man
working in and about an automobile, crawling under cars, and
things of that kind.
Then let us take, if Your Honor please., the circumstance of
the stepladder. It has been shown and established beyond a
question in this ca8e that this stepladder, kitchen steplarlcler,
was there under a11d partially supported the body of Frank
Smith. It has been shown bv the evidence that in this case
.
Frank Smith was not of sufficient heiQ.·ht to ha.ve
page 1027 ~ stood up and have tied tlie rope that hung him
to the supports of the basement. The distance
from tlie floor to the supports being· 8ix feet ten and a half .
inches. It has been established beyond, any que~tion that
Ralph Garner, being six feet four inches tall, needed no stepladder to have tied any rope to the supports. He could have
done it with the greatest of ease.
Now what is the only reasonable and logical nnd fair infer-
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ence to be drawn from that mnterial ch·cumstance? Namely,
that Garner wasn't theil:c to tie any rope around any supports
of that basement, but that it was Heel there by a man who
was not .of sufficie11t l1eig·ht to reach it from the floor.
"That are the circumstances in connection with the car
tracks tllere in that driveway f It wili be recalled 1 if Your
Honor please, that the ground was soft as a res.ult of the fact
that snow had melted 1)nd of rain. The Sheriff of this county,
in company with one Douglas Leach, who was undAr hond in
the sum of five hundred dollar~ as a material witness for the
Connnouwealth in tl1c Smith case, other officers of this town,
went to the driveway of the Smith home. Thev tliere found
the tread of the preacher's car that came south"' shortly after
nine o'clock on ·willow Street and turned into that driveway
.and then backed across the street. If the preacher's· car
made a tread or track, then any other vehicle
page 1028 }- tlmt went in that driveway and went up,~ as this
Rhodes woman would have this Court believe,
nnd then back out, would have likewise made a track and of
11ecessity would bave crossed over the tread or track of the
preacher's car. Did they find any tread there to indicate that
that was true? Of course, they didn't. They did find~ in the
front of the Smith home, the tread of an automobile of a
man bv the name of Gaines and thev traced that tread mark
to his car at l1is l10me, and it is shown by the evidence in this
ease that Gaines had been paying- court to Mrs. Smith; a Commonwealth witness.
·
Mr. Spencer: Mr. :Messick, arcn 't you mistaken about that,
that there was any of his tread in the d1·iveway?
l\Ir. Messick: No, I said in front of the Smith home.
If Your Honor please, let tis take the circumstances as
drawn and established from the blood found in this home. Let
us take; first, the pooh; of blood in the 1mllway. It bas been
established bv the evidence of the Commonwealth that Frank
C. Smith hacl to be in that hallway for
period of at least
from three to ten minutes to have bled that quantity of blood.
The Coroner says ten minutes; as I understand Dr. Cash,
he says ~hree, five., or ten. And I now ]1ere want to call the
Court's attention to the fact that Dr. Cash, practically as
the last thing he did before he left the witness stand, said
that he wasn't any expert in the matters about which the
Commonwealth lmcl been interrog-ating- him, save
page 1029 } and except on the question of pathology.
•Judge, was that man standing in that hallway?
' Or- did he fall down?
The Court: He didn't fall clown.
l\Ir. Messick: 1'7 ell; tl1en, he must have been standing. As
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carefully demonstrated by the fact that he was standing are
the specks along this baseboard and the specks on. his legs~
Now is it reasonable to believe, or can any logical or fair
inference or circumstance be drawn, tbaf Frank Smith,. standing ill; t:\)at hallway, if he needed help or was in distress.
wouldn't have grabbed that telephone, rig·ht at his hand, rig:ht
over one of ,the pools of blood, as His Honor can see in thepicture t Qh., they say, he didn't g·rab a telephone because
he was being killed and mistreated by Garner. Again I say
the battle of the giants. doesn't demonstrate any such thingr
Because you can't draw any fair, reasonable, or logical inference from the damage that was done to the face of Frank
Smith or the bruise that was on the face of Garnerr
Can there be anv doubt of the fact that Frauk Smith walkecl
into· that bathroom and obtained that wash cloth and placed
it to the wound in his head l Can any other fair, just, or reasonable inference be drawn from that figure "8" into that
bathroom f Of course, it can't, J ndg·e. Can there be an~v
othe rfair, just, and reasonable inference. drawn from the
blood dro·ps or spots on the basement steps, other
page 1030 ~ than as he held that wash cloth to his head, walkecl
down the steps, and as lie took a. step down like
this (indicating), his head, naturally,, went forward and tlie:
blood didn ~t fall, if it ,vas falling at that time, on his s.hirf, but
fell on the step. And where did it fall f N of out to the side
as will be necessary if somebody was faking him down that
na,rrow stairway, but in the center of the steps. .And where?
Back-not out to the front, but back towards the back of the
step, showing that it fell as he walked down. Can any othe1·
fair, just, reasonable, or logical inferen_ce he drawn from that
material circumstance established bv the Commonwealth in
this case? Of course, it can't. Tl1a t narrow stairway going
into that basement, if that man was bleeding as the Commonwealth knows that he had to be, and that wash doth had not
been held to his head by the blood on the inside of his own
hand., of necessity the biood would have gotten onto the sidewalls, hose plaster sidewalks, tl1e snme as in that hallway.
The _only reasonable, just, righteous, or logical inference that
can be drawn from that material circumstance thus established is that Frank C. Smith's g·oing from the hallway of his
home to the basement of his home was his own volnnta rv act
and is in negation of the Commonwealth's theory of this'' case
tlrnt he was forcihlv and brutallv murdered.
If I might again ~say, Judge, timt where the Common-wealth
rests its cnse upon circumstantial evidence, all
page 1031 ~ of the material circumstances esta blisherl bv the
c:vidence must be consistent with the one theory
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and wholly inconsistent with any other, and that theory it
must be that death was the result of murder, criminal agency.
Take the cfrcumstance of the bathroom wash cloth. Can
any reasonable, fair, just, logical, or righteous inference be
drawn from that other than Frank Smith walked in and got it
and put it over his lleacl 1
'-'
Judge., there are twenty-five material circumstances established by the evidence of the Commonwealth in this case from
which the only reasonable, fair, just, and righteous inference
that can be drawn is that. Frank C. S~ith voluntarily went
to that basement and bung himself, whether be was struck
in the head with the hammer by his wife, or not, that nobody
participated in any fight with him, nobody like Ralph GHrner
of the strength and size.
The condition of that home-it has been established by the
evidence of the Commonwealth-that -there was no broken
furniture; no things moved in that home to Bhow any fight
or scuffle, no smearing of the blood, no effort to conceal or
hide anything. And as to Ralph H. Garner again, what does
the material circumstances established by the evidence of the
Commonwealth show; uamely, that although they made a most
painstaking, minute, and careful, scientific investigation of
this home and its contents, it failed to re,.,.eal any
page 1032 ~ mark or anything to show that that man was in
that home on that night, or any time prior thereto. ·witnesses, as Dr. Cash said1 see wlrnt they want to see,
believe what they want to believe they saw. Physical facts,
,Tudge, don't lie.
Now would the Commonwealth kindly explain to this Court
just how Frank Smith was taken to that basement of llis home
·
from the hallway of his home ·J
Mr ..Spencer: }-,ireman 's carry. I can take you and carry
you down there myRelf, if you want to try. The fireman's
carry: you·,can pick a man up over your ~lloulder with very
little effort, across your shoulder; bring llis arm right around
under here (indicating); stoop your back a little bit and yo·.:
can carry him with great ease.
Mr. Messick: And no blood falls from him, althoug·h he\;
alive and bleeding.
:Mr. Hoover: Not unless somehody else is ,valking along·
behind and carries the wash rag; I didn't mean to intertupt
vou.

. Mr. l\Iessick: :VVill you explain-110 wa man weigl1iug· 205

pounds, strong physically, ,vho liad received only a few insignificant bruises., if their theory be col'fect, a cut on his forehead that didn't didn't cause anv fracture or c011cussion of the
hrain, or anything of that kind,
be taken from the hallway
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of his home to the basement there without evidence of violence f Is it reasonable to believe that Ralph Garner hit him.
in the head with the hammer-the ring is elimipag·e 1033 ~ nated-ancl then permitted him to staud in that
hallway from three to ten minutes bleeding, and
then said to him, "Mr. Smith, I haven't done a very good job.
I '11 now take you to the basement and hang you.'' and walked
along with him to do iU
Judge, you know what.people do when they are murdered.
If I hit a man in the. head with a hammer and be didn't fall,
I'd hit and hit again until I killed him. I wouldn't permit
llim to stand there in the hallway; nobody would. Is it a
reasonable and fair and just inference to draw from that
.circumstance that Ralph Garner bit him in the head and permitted him to stand from three to ten minutes and then took
him to the basement and. hung him, without evidence of violence, without the smearing of blood on the steps to tlie basement¥
.Tudge, let's look at this matter in a reasonable manner.
The Court: I am looking at it in a reasonable manner.
Mr. :Messick: I didn't mean an offense.
The Court: I didn't mean that.
:Mr. Messick: Let's look at the law in this State: that where
the. Commonwealth relies on circumstantial evidence to warrant a conviction, that all of the cfrcumstances established
must not only be consistent with guilt, hut wholly ineonsistent
with innocence; wholly inconsistent with any theory other
thau that of criminal agency.
Judge, does not the testimony of the doctors
page 1034 ~ and the proof of his distressed state of mind: and
the proof of the notes that he wrote that would
not be the acts of a sane man.~ according· to their. own medical
testimony: isn't that sufficient, alone, in this case 1 Isn't that
a material circumstance in this case that is consistent with the
theory of suicide and not of criminal agency1
You take them all. Then let's take and consider the question of the occasion, the nigl1t in question. It has been established by tl1e evidence of the Commonwealth that on this
street, ti1is '\Villow Street, in tl1is same block, a neighbor had
died; that there were numerous cars up and down the street;
that people were p;oin~: to and forward to the Davis l10me to ·
pay their respects. What a nrght for murder; tl1at murder
would be committed under· tbm;e ·circumstances; that it would
be committed at nine o'clock at night when there were numerous people on the street, as they say, who would see Garner.
i\fl's. Rhodes says she saw him, of course, you know. If he
went there. Murders are not committed in tliat way. A man
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(.lon 't drive up °"rest l\Iarlrn_t Street, one of your principal
streets of the city, and on down Willow Street where everybody cau ~e him, if he's going out to commit murder, and
where the streets are crowded with people. A murderer
doesn't go at nine o'clock at night; they go in the wee small
hours of the morning when they will not be seen, nor observed.
Let''S go further.
pag·c 1035 ~ Let's examine the conduct of this man· to see
if he was a participant in any murder. The next
morning, right at your court house· door, right in the heart of
tovm, lie was here early, as was ]1is usual custom to do, at his
place of work, working and performing duties rigli.·:.. here
witbin a stone's throw of this court l10use. Not only that, he
worked every day. Not only that, he goes to the Police Department, asking to see Mrs. Smith. And the only reasonable
and logical inference can be dra"\\•n from that is, as ]rn testified
at the other trial, and I think it can be drawn from the ·evidence so fa'r_:_
.
M:r. Spencer: Are you going to ask tl1e ,Judge to strike
the evidence on evidence introduced for the defense in the
other ease?
·
. Mr. Messick: No, sir, I'm coming to it rigl1t now. If you'll
wait until I finish my sentence, you '11 see the logic of il I
Ray, it cnn be drawn from the e-vidence so far introduced in
this trial to the effect tba t he discussed with Hig~s, the un- ·
dertaker, about the draping· of the flag on the coffin at the
funeral of Frank Smith, that he went there on account of
his connection with the American Legion in the capacity of
being· in charg·e of the honorary American Legion.pall bearers
and tl1e color p;uarcl. Is it reasonable to believe that a man
who had committed murder w:ould be at his work the following morning in a stone's throw of the court house,
-page 1036 ~ rigl1t bi the heart of the business section; that
he would go to the police headquarters and exliihit himself to the officers of the law in a condition that revealed that he participated in any murder? Or wlmt is the
jnst and reasonable and righteous inference to be drawn
therefrom, those circumstances thus established f
Now, if Your Honor please, we are trying the case of Ralph
Garner and I'm askinp: this. Court to strike this evidence on
the ground that it is wholly insufficient to meet the tei;;ts laid
clown by the law applicable to circumi;;tantial evidence.
1\Ir. Hoover: Throug-b, l\fr. Messick?
"l\f r. Messick: Yes, sir.
"i\fr. Hoover: Your Honor, we are very mueh in the same
situation in which we found ourselves at the conclusion of the.
Commonwealth's evidence in the other trial. The Common-
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wealth does not feel that the argument made- by Mr. Messick
here in support of his motion to strike the evidence really
needs any reply. The Court has carefully listened to this evidence for five days; 1·ather, I believe, the evidence has only
been over a period of four days. And the attorneys for the
Commonwealth· certainlv feel that the Court has before it
the greatest ?f sufficiency of evidence to go to the jury in this
case.
Now if Your Honor wants the views of the Attorneys for
t~e Commonwealth with reference to any parpage 1037 ~ ticular phase of the case, why we'll be more than
glad to set tl1em forth, or we shall be very glad to
make an extended argument covering the entire field. The
only reason I'm submitting it to Your Honor that way is in
the hope of saving time. If Your Honor desires the views of
the Commonwealth as to any particular question or specific
argi:tment raised by :Mr. Messick, we shall be very gfad to set
forth our views. But we are not disposed to arg·ue the matter
at great length and thereby take up additional time here on
Saturday unless the Court indicates its desire to hear it. \Ve
feel the evidence is entirely sufficient to go to the jury. We
feel that the circumstances, especially that the ·circumstances
which .have been unfolded here through the Commonwealth's
evidence, do clearly point to Ralph H. Garner, or do clearly
point to the fact that Frank C. Smith met his death as a result of criminal agency. \Ve fail to see how any other logical
or reasonable infere nee can be drawn.
And then, of course, Your Honor, in addition to that1 this
whole matter is snbstantiallv the same form. with subsiantially the same evidence,
lias been argued before Your
Honor before in connection with the motion to strike on the
other trial. I believe at that time I indicated that we would
not argue the matter at length unle~s the Court wanted to
hear argument in some particular respects, and Your Honor
indicated tllat you did want to hear some argonpage 1038 ~ ment, I believe, and we tllen did go into the matter in some detail. "\\Te are perfectly willing to
do it again but I feel that it is unnecessary. If Your Honor
has that same view, then, of course.: it is necessary.
The Court: I'll take the same position as I did before. I'll
not refuse the motion to strike the evidence.
The Reporter: Judge, did you say: '.' I 'II not refuse the
motion to strike the cn idence. '' orMr. Hoover: AR I understood Your Honor. vou overruled
tlle motion to strike.
' ~
The Court: (To the reporter:) No, 1· didn't mean that
at all.
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James Ralstor&.
J\Ir. Spencer: I think what the Judge actually said: I
won't strike the evidence at this time. Mr. Messick seems
to want to get in the record the fact that you asked the Judge
the second time. But what I recall was, and I think the Judge
will bear me out, that he will not strike the evidence at this
time.
.
The Court: That's what I intended to say. And I think I
used the words: "we will proceed with the "trial".
Mr. Messick: Would Your Honor indicate at what time
then he would entertain the motion again?
The Court: No. vVe 'll go aliead _with the trial.
Mr. Messick: All right.
( All parties to the trial returned to the courtpage 1039 ~ room.)
(It was announced in open cotlrt by one of the court officials
that all witnesses fo.r the defense would retire to the attendance room and all hallways remain clear.)

JAMES RALSTON,
sworn for the defendant.
DIRECT EXAl\HNATION.
Bv l\fr. Messick:
•Q. You are l\Ir. James Ralston 1
A. That's right.
Q. Mr. Ralston, where do you live, sir t
A. In Alexandria, Virginia.
Q. Did you formerly live in Harrisonburg¥
A. Yes; sir.
Q. Who was your father¥
A. D. Hinton Ralston.
Q. As I understood you to say, your father was Mr. D.
Hinton Ralston l
A. That's right.
Q. How old are you, Mr. Ralston?
A. Forty-seven.
Q. How long· have you been Jiving in Alexandria t
A. About three and a half yea1 s.
page 1040 ~ Q. Prior to that time.~ whe1:e did you live?
A. Lived in .Mt. Ranier, :Maryland, for about
two vears.
Q.~ Prior to that where did you live?
1
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James Ralston.
A. Lived i~ Harrisonburg.
Q. Were you born and raised in this County?
A. Born and raised in Rockingham County.
Q. Mr. Ralston, what do you do, sir¥
A. I'm presently employed by the Secret Service of the
United State Uniform Force of the Bureau of Engraving and
Printing, Washington, D. C.
Q. Secret Service of the United States with the Bureau of
Engraving, Washington, D. C. Y
A. That's right.
.
Q. Mr. Ralston, were you acquainted with Frank and Grace
Smith?
A. I was.
Q. You all were friends?
A. Yes, sir.
Q. Did you all visit back and forwards?
A. Yes, sir.
Q. On February 20 of this year, were you in Harrisonburg?
A. Yes, sir, I was.
·
.
Q. Did you see Frank Smith that day!
Mr. Spencer: You mean February 20 of this year!
Mr. Messick: I mean February 20 of '45, not
page 1041 ~ of this year. ·
Q. I'm talking about the dav Frank Smith died.
A. That's right.
..
Q. Did you see Frank Smith on that day?
A. I did.
Q. Where did you see him?
A. At the Rockingham Motor Company.
Q. Mr. Ralston, how long did you talk to him?
A. I would say approximately 25 to 30 minutes.
Q. Was your wife in ~arrisonburg with you at that time?
A. She was.
·
Q. Did you say anything to Fi·an]{ about coming by the
l1ome that night?
A. I did.
Q. You all were going to pay them a call?
A .. Yes, sir.
,
Q. Mr. Ralston., you've told us that you knew Frank Smith
.well?
A. I have.
Q. How many yea rs had you known him?
...I\.. I'd say approximately four or :five years.
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James Ralston.

Q. Did he visit vour home in Alexandria?

A. Not in Alexandria. He visited me once while I was in
·
Q. Mr. Ralston, when you saw Frank Smith
page 1042 } on February 20, did you notice any change in
him at all!
A .. Yes, I did.
Q. Tell the jury what you noticed, sir.
A. Well, he was more or less in a highly nervous condition and not at .all the same man that I knew when I lived
beside him.
Q. You say you lived beside him f
A. I lived beside him about two and a half years.
Q. You mean beside him, next door to him?
.
A. Next door to him on Elizabeth Street, and he was more
or less nervous and fidgety and couldn't hardly stand still
long enoug·h to talk to me. Several times when I was talking
to him, I would turn and speak to somebody else, he would
walk off. I finally found him and talked to him some more.
That happened about in the course of an hour conversation
over there.
Q. :Mr. Ralston, are you acquainted with ·wmow StreeU
A. Yes, sir.
.
Q. Have you seen any change in the condition of that street
. in the last two years?
A. No, just a bout the same.
Q. On Wednesday night of this week, you were in Harrisonburg·, were you not, sir?
A. That 1s right.
page 1043 ~ Q. You were summonsed here as a witness in
this case?
A. I was.
. Q. Did you go whh Mr. Ruebush, Mr. Hammer, and other·
people to ,vmow Street for the purpose of making tests?
A. I did.
Q. What kind of a night was iU
A. Bright moonlight night.
, Q. On Wednesday night, did you ride in an t}Utomobile
driven by me on Willow Street, sir?
A. I did.
Q. On what seat were you riding!
A. I rode the front seat right beside you.
Q. About what time a nig·ht was it¥
A. About nine-when we made the test it was between
nine-thirty and ten o'clock.

Mt. Ranier.
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Q. Diel I drive the car in which you were riding north on
Willow Street-Mr. Spencer: If Your Honor please, I think that l\fr. Messick, unintentionally perhaps, is leading the witness and it
seems to
the witness can, in this instance, say in which
direction they drove when they did. But the question: "Did
I drive the· car Y' ', and each· of his questions has been like
that.
.
Mr. Messick: I expect the question is leading.
:M:r. Spencer: "Why couldn't you let the genpage 1044 ~ ·ueman tell us what the experiment was.
Mr. Messick: That's what I'm trying to come
to.

me·

Q. In which direction did I first drive the car on Willo,v
Street!
A. North.
Q. Was there anything done when we got to the Smith
driveway!
A. No. There was nothing done at the Smith driveway.
vVe met another car there coming south. And at no time
during the test could I recognize anybody in the other car.
Q. Mr. Ralston, do you know which direction Willow
Street runs in, don't you 1
A. That's right; north and south.
Q. Was that car driven south on Willow Street in wl1ich
you were riding or north on Willow Street ·i
A. It was driven north on Willow Street on one of the
tests.
Q. Then was it driven south on Willow StreeH
A. It was on some of the other tests.
Q. On those tests, did you meet a vehicle f
A. I did.
Q. Driven on Willow Street near or in front of the Rhodes'
home?
A. I did.
pag·e 1045 ~

Mr. Spencer: If Your Honor please, I still
object, and it has been demonstrated already
that Mr. Messick, himself, got his direction wrong: was driving north on the street. Then he turned around antl tried
to get the g·entleman to say, by the same kind of question,
that they drove south.
Mr. Messick: It' was driven both ways.
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Mr. Spencer: If he made the test, why can't be tell what
the test was.

Q. Tell what the test was.
A. As I stated a. while ago, we went both north and south
and met vehicles with other people driving them and at no
time when I was in .the car could I tell who was driving·· the
other vehicle. But after we got by, when we got by the car
stopped and we got out and went back to see who was driving.
·
Q. In those tests, after you got out and went back to find
out who was driving, did you learn who was driving t
A. I did.
Q. Tell the jury who you learned were driving.
A. Mr. Ruebush was driving one car and Mr. Slim Garner
was driving the other one on the two tests that I remember
very distinctly.
Q. Could you determine whether or not it was a man or
womanJ
pag·e 1046 ~ A. I could not.
Q. Driving the vehicle that you metl
A. I could not.
Q. Could you determine whether they were black or white 1
A. I could not.
Q. Wbile those tests were being conducted on '\Vednesday
night, tell the ju.ry if anyone came there 1
A. While we were making· the tests on vVednesday night,
a State Trooper and :Mr. Spencer came up there.
Q. Did we go back on Thursday night to make some additional tests?
A. We did.
Q. On Thursday night, did you stand-where did you
stand?
A. vVe stood rig·bt at the end of the driveway that goes
into Mr. Rhodes' home.
Q. Is that a picture of the Rhodes' home? (indicating)
.A. That's a picture of the Rhodes home.
Q. Tell the jury where you stood.
A. We stood right down at the end of these driveways
going into Willow Street
·
Q. Is that closer to the street than these steps that lead
into the home there?
A. It is by twenty or twenty-five feet.
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page 1047

~

Mr. Messick: If you '11 pardon this question
being leading, too, gentlemen:

Q. Did you stand at the property line or ·sidewalk line?
A. Just about the sidewalk line or sidewalk and property
line, I might say.
·
Q. While standing· there, did you see anything of a Mr.
Payne there that nig·ht?
A. I did.
· Q. Do you know where Mr. Payne lives?
A. Mr. Payne lives in the next house south of the garage
driveway; in other words, the next house to the Rhodes property, south of the Rhodes property.
Q. While standing there, was .a car driven on Willow
Streetf
A. Yes, there was a car driven on ,villow Street.
Q. Do you know what kind of a car it was?
·
A. There was no way you could hardly tell what kind of a
car it was. There were several ca rs used.
Q. Was it a sedan or was itA. It was a sedan.
Q. Four-passenger car?
A. Yes, four-passeng·er car.
Q. Did that car do anything, or not, at the Smith driveway?
·
A. It went up into the Smith driveway and
pag·e 1048 ~ turlled, backed out-stopped, backed out, and
came back down Willow Street.
Q. Was it traveling about what rate of speed?
A. Well, ten to fifteen n1iles an hour.
Q. Did you endeavor to see who was in the car?
A. I did.
Q. Standing there, were you able to see or recognize the
driver of this car?
A. I was not.
Q. After the car passed the Smith driveway, did it do
anything·-not the Smith driveway but the Rhodes driveway?
A .. The Rhodes driveway Y
Q. Yes, did it do anything?
.
A. After it passed the Rhodes. driveway going· north, it
went into the Smith driveway and turned and came back by
·
the Rhodes driveway.
.. Q. After !t passed the Rhodes driveway going south, did
1t do anythmg·?
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A. It stopped andQ. About how far south of the Rhodes driveway did it
:stop!
A. About a hundred yards.
·Q. Did you walk to that car to see who was. driving· iU
A. I did.
I

l\Ir. Spencer: If Your Honor please, I just can't see why
Mr. Messick can't let the g·entleman tell his story
page 1049 ~ instead of asking him did you do so· and so. The
gentleman replies, yes, he did. It is ''yes'' in
:answer every time.
The Court: It is leading, of course.
Mr. Messick: Well, the gentlemen said they had that fallacy too. I reckon all of us got it.
Mr. Spencer: But we didn't pursue it quite that much.
Mr. Messick: Well, I don't cross examine my own wit11esses; that's one thing..

Q. ,vhat did you dot
A. After the car stopped, -we waUrnd down to the car to
-see who was driving it.
Q. ,vho was driving it f
.
A. On two occasions the same parties were driving that
bad driven the night before: Mr. Slim Garner and Mr. Ruebush there.
·
Q. ·were you able,. when the car passedA. I was not. I was unable to identify anybody; you
-couldn't even t~ll wl10 was in the car when the car passed.
Q. Do you know Mr. Russell Weaver?
·
A. I do.
Q. Did you see him there that night?
A. He made one of the tests ; he made one of the drives.
Q. Do you know him well?
page 1050 } A. I do.
· Q. Tell tlie jury if you were able to determine whether the driver of the car was a man or a woman 7
A. We were not.
Q. Or black or white?
A. We were not.
Q. I overlooked asking you: On Wednesday night, when
· you were riding in the car during. the tests, approximately
what rate of speed ·W~re the two vehicles traveling, the one
that you met and the one thS:t you were riding inf

,
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A. Ten to fifteen miles an hour.
Mr~ Spencer: Was that going north or south f
Mr~ Hammer: The two that were meeting¥
Mr. Spencer: I understood the witness to say that he did
try it going north and tried it going south.
A. We made tests going· north and one going south.

Mr. Spencer : Which one were you speaking of at that
timeY

· Q. Made tests going both ways. Wbat were the speeds f'
A . .About ten to fifteen miles an hour.
'
Q.. Mr. Ralston, I will ask you to tell the jury whether or
not you endeavored to see the driver of the vehicles 1
A. I did.
Q. What conqjtion is your eyesight inf
' - page 1051 } A. I've got about a 20/20 vision.
Q. In your duties with the Secret Service, are
you required to take a test for vision¥
.A.. Yes.
Q. How often?
A. About once a month we are required to qualify with a
.38-special revolver.
Q. At what distance!
A. Twenty yards.
Mr. Messick: You gentlemen may cross examine .

CROSS EXAMINATION.
By Mr. Spencer:
Q. Mr. Ralston, I believe you were a witness in the trial
of the case of Commonwealth againist Grace M. Smith?
A. I was.
Q. You were summonsed back here; when did you come Y
A. When did I come from W ashingion Y ·
Q. When did you get here?
A. It was Wednesday evening.
· ., Q. You mean by that in the afternoon or after dark f
.A. Aft€rnoon.
Q. .Afternoon Y
A. Afternoon.
Q. Referring back to that incident when you saw Frank
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Smith on the ·20th, was that in the morning or
afternoon T
A.. That was in the afternoon, about five
o'clock in the afternoon.
Q. You say he was fidgety and nervous Y
A. That's right.
Q. Looked like he was worried about something¥
A. Yes, it looked like some man had a lot on his mind, or
what I figured, what I was figuring was that he just g·ot out
of the Army and it was either worry or old Army fatigue
that we all had when ,ve were in the Army.
, Q. It turned out he did have something very much to worry
him, didn't itY
A. (No answer.)
Q. Sid

. page 1052

~

Mr. Hammer: What was that question Y
Mr. Spencer: I asked him if it didn't turn out that there
was a lot worrying him?
A. It evidently must have been.
Q. He was otherwise all right, I take it f
A. So far as I knew.
Q. I mean by that, did he have any signs of insanity about
him?
A. Well, I couldn't say that he did. I couldn't say that
he did.
Q. He had no wild-eyed look in his eye, or anything?
A. No, I saw nothing in particular but he still
page 1053 ~ didn't look like the same man I saw before. He
was :fidgety and nervous; couldn't stand still.
Q. How long had it been since you had seen him f ·
A. He had been in the Army two years and it had been
probably, possibly two years and eig·hteen months since I
bad seen him. I hadn't seen him before he went in the Ar.11v
and I don't recall the date·when he went in the Armv.
~
Q. By the way, you said yon had known him about five
years!
·
A. I did.
Q. And you have been out of Harrisonburg, I believe vou
said, about five years or more¥
·
·
A. About that; yes, sir.
Q. You had lived beside liim two and a half years in Harrisonburg?
A. That's rig·ht.
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Q. So it must have been more than thaU
A. On East Elizabeth Street. Well, I have known him
more than five years.
Q. It seemed like to me it must,
A. The five-year period that I was speaking· of was when
was in Harrisonburg that I lmew. him before I left town.
Q. You must have known him somewhere nearer tenf
A. I reckon it was approximately nearer ten. But the
period I knew him was-the pedod I was speakpage 1054 ~ ing· of was the time I was here and closely associated with him.
· Q. You saw very little of him after you moved awayl
A. Except on my trips back. We always saw him then. We
made trips back about twice a year.
Q. You have spoken of some tests made up on Willow
Street. How many tests-I'd like to take them one at a time,
if you please. How many tests, runs, did you make f
A. I was in three, possibly three runs.
Q. You mean in which you were in an automobilet
A. That's right.
Q. And how many ,,;rhen the automobile ran by you t
A. You mean ran by me whenQ. Or walked by you, went by so slowA. It was a.bout four of those tests made.
Q. About four f
A. Four or five.
Q. How many were made on Wednesday night f
A. Well, there was possibly four or five made on Wednesday night.
Q. By you?
,
A. No, not by me. There was three made on Wednesday
nig·ht by me..
·
·
Q. I'm speaking of those which you were in yourself.
A. There was three of those made.
Q. Who did you go there with!
page 1055 ~ A. Mr. Messick.
Q. Did you know what you were going for f
A. I knew that there was going to be some tests made. I
didn't know what they were going to be made up there.
Q. You were at the last trial of this case Y
A. Yes.
Q. And you knew that the testimony of Mrs. Rhodes was
that she went by there·
.
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Mr. Messick: He didn't hear Mrs. Rhodes testify.
A. No, sir, I didn't kn-0w it.
'Q. ·Did you, either by hearsay or otherwise., know that Mrs.
Rhodes was the one witness of the Commonwealth who saw
that man go by theref
·
A. Yes, I beard it talked and I also saw it in the paper.
Q. So when you went up there you knewA. I knew·
Q. -that the tests was to prove that you couldn't see?
A. Yes, I knew that but I didn't know what kind of tests
they were going to be or just exactly how they we:re going to
be run, and so forth and so on.
Q. I believe you are related to Mr. Hammer, are you not1
A. I am.
·
Q. You are his brother-in-law f
page 1056 } A. Brother-in-law; that's right.

Mr. Messick: Is that a' reflection?
Mr. Spencer: I'm not saying whether it is or not but it is
.a fact.
Mr. Hammer : You don't mean it as a reflection on Mr.
Ralston's integTityf
1\fr. Messick: None of us are responsible for our relatives.
Mr. Spencer: Now that's a real reflection.
l\Ir. Messick: That's not a reflection on anybody.
Q. Did you all meet·?
A. Where do you mean, before we went up there or after
we were up there?
Q. On Wednesday night, where did you meet before you
went up there?
A. In Mr. Ruebush 's office.
Q. What did you talk about before you went up theref
A. Some talk about going· up to make the test.
Q. Did you discuss there what your purpose was that you
couldn't see, no one could see 1
A .. That was the purpose, or more or less the talk, to see
,vbether or not we could identify somebody in an automobile
tbat went by.
Q. Wbat automobiles did you take up there to
page 1057 ~ make these tests?
.
A. Well, we had Mr. Messick's automobileQ. What kind of an automobile is tbaU

682

Supreme Court· of Appeals of Virginia

J Olm es Ralstoo.
A. I didn't pay much attention to what kind of automobiles;
they were all sedans.
Q. Do you know whether or notA. My car was up there.
Q. Sir?
A. They had my car.
Q. What is that Y
A: That's a '37 Oldsmobile; sedan.
Q. Sedan?
·
A.- Yes, sir.
Q, What colorf
A, Black.
Q. Did they use that in the test f
A. They did.
Q. Could you recognize that as it went by?
A. I could recognize my own car but I couldn ''t recognize
anybody in it driving it.
Q. Was Mr. Garner's car up the1·et
A. It was.
..
Q. Sir!
A. It was.
Q. Was that used in the test f
page 1058 ~ A. Yes, sir.
Q. Could you recog·nize that 1
A. I couldn't because·
Q. Isn't that a rather unusual looking· carf
A. It is.
Q. It's been described as looking like a hearse.
A. Yes.
Q. Great long, great big car!
.A.. Yes, sir.
Q. Black?
A. That's right.
Q. Wheels set in eaol1 fenderf
A. That'~ right.

Q. Sirf

A. That's right. So far as recognizing· the car was concerned, I wasn't paying a whole lot of attention to that; I
was trying to see if I could see who was driving it.
Q. I'm not paying much attention to it except I wanted
to know what kind of automobiles you used. Do you know
what model Mr. Garner's car is Y

A. I do not.
Q. Isn't it a Cadillac, about ten-year old model?
A. I couldn.'t say for sure.
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Q. Do you k11ow what kind of lights it has on itt
A. I've never noticed particularly.
page 1059 ~ Q. Do you know by any means whether or
not his lights even approached being- similar· to
the lights of the car that was being· driven that night passed
that house?
A. Well, all automobiles more or less look alike when yon
are meeting them.
Q. They don't all more or less have the same lighting devices though or strength of light!
A. No.
Q. Let's see if we can get at where you started your first
, test. Could you just tell us, step by step, what you did?
A. Well, we met on Shenandoah Avenue ani[ drove around
the block, one car going one way and one car going another
way.

Q. Drove arou~d the block, one car going one way and one ,
the other.
A. When we were making the tests of the cars meeting
down in front of the Rhodes property.
Q. Which way did you go first?
A. I made one round north and I made one round south,
driving up and coming south on Willow Str~et, and one time
g·oing around and coming north on Willow Street.
Q. Do you kow any reason for mak_ing one with you in
the car going north? There was no evidence of anybody seeing· from that position.
pag·e 1060 ~ A. It was just trying to establish the fact to
see whether or not you could recognize anybody
,driving a car or see anybody in the car at all.
Q. Who was driving the car you were in 1
A. Mr. Messick. ·
Q. What car was it 1
A. I do.n 't know what make it is.
Q. Don't know which of the. cars it wast
A. I don't know what make it is; no, sir.
Q. Do you know whose it was l
A. No, I don't know whose it was.
Q. You ref erred to Mr. Messick having a car~
A. Mr. Messick was driving the car.
Q. Is Mr. Messick 's car here?
A. I don't know, I just assumed that it was.
Q. ·wasn't 1\fr. Messick driving Garner's car that night?
A. No, sir.
'-'
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Q. He wasn't. ·well, anyhow, you started in from the West
Market Street going north; right 1
A. North on Willow.
Q. Yes, sir.
A. Yes, sir.
Q. Where was the other car when you started f
A. The other car was coming south on Willow Street.
Q. From-I just don'tpage 1061 ~ A. I just don't recall the name of the street
. coming· down by the silk milt
Q. That's Wolfe Street.
· A. "\Volfe; that's right.
Q. And how fast were you going?
A. About ten to fifteen miles an· hour.
Q. And how ·fast were they going!
A. They were driving· about ten to fifteen miles an hour.
Q. You later learned who that was driving the car f
A. I did.
Q. Who wa~ driving that car?
A. At one time, Mr. RuebushQ. I'm talking about the first time.
A. Well, the first time I couldn't say for sure. I wouldn't
want to say for ~ure who was driving· the first car but I c~n
name the drivers on the trips.
·
Q. Wasn't the driver of the car passing you the first time
the same as the car 'passing you the second time T
A. It was not.
Q. It wasn't?
A. No, sir.
Q. I thought you said you were going north and just rode
aroundA. No, we changed drivers.
Q. Changed drivers. Who changed drivers Y
page 1062 ~ A. They changed drivers before we. made the
next trip.
Q. And you don't know who drove f
A. -res, we found out who drove them; we stopped after we ·
met to see who was driving.
Q. You mean the first time you were going north Mr. Messick is driving the car that you don't know, and the other
car was coming, passing you, going south towards West Market?
A. That's right.
Q. And you approacl1ed each other head-on?

·Ralph R. Harner v. ·Commonwealth of Virginia

685.

James Ralsfon .

.A. That's right.
Q. Facing each other; is that right T
A. That~s rig:lnt
Q. Do you know who the· drlver of that car was 7
A. Well, l\tlr. Ruebush drove one time; Mr. Slim Garner
drove another time.
·
.
Q. I'm talking· about tlle :first time you went by, did you
:ascertain who he was?
A. I couldn't say for sure who made the first trip but I
know that' there was three tests made and I know that they
were driving separate drivers each time.
Q. You were sitting to the right, Mr. Messick at the wheel?
.A.. -That's right.
Q. And he was between you and the driver of the other car
:at that time?
·
A. That's right.
page 1063} Q. And you say, I believe, that you couldn't
see himf
A. That's right.
Q. ·where were you all driving with reference to the middle
or ri~·ht or left of the road V
· A. ··we were driving over on the right-hand side of the road
:so we could get by the other automobile.
Q. You were driving on the right-hand side of the road Y
A. That's right.
/
Q. You didn't drive up on the right-hand side to make a car
get over?
· A. No, sir.
.
Q. Where did you go from there f
A. Where did we go from where?
Q. After you passed that car the first time and you didn't
Tecognize anybody in itf
·
A. We came on around· the block.
Q. Came on around the block to where did you keep going T
A. Up on Shenanadoah.
Q. Up on Shenandah?
A. That's right.
·
Q; Stop there Y
A. Just a few minutes.
Q. And you started out which direction?
A. We started on around the block again.
page 1064 } Q. Which direction?
"
.
A.. North; north on Shenandoah anc1Q. North on ShenandoahY
A. North on Shenandoah, then south on Willow..
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Q. Down to· Willowf
A. That's right.
Q.. South on ·wmow. Who was driving the car then f
A. Mr. Messick was still driving.
Q.. Is that the same car Y
A. Same cat; · ·
Q. Was it a..b-ig, black, shiny sedan with wheels in the wens f
A. He wasn't driving that car.
.
Q, He wasn't driving that carf
A. No.

Mr. Messick: I didn't drive it at all, if you want to know,
Bill, Garner's car.
·
.
Q. You drove, then, on down the street, did you, down south
towards West Market 1
A. That's right.
Q. Wbere wei·e you when you'first saw the other car which
was to meet you Y
A. We could see the car coming in off of West :Market about
the time we turned into North Willow, over at the silk mill,
at the corner of the silk mill-I mean after you
page 1065 } get down past the silk mill on Gay Street. · ·
Q. You mean when you turn from \Volfe on to
Willow and started south, you could see the other carf
· A. The car was just comiug about in off of "\Yest Market.
Q. Just about coming in off of wbaH
A. Coming in off of "\Yest Market.
Q. As you all drove down the street and app1·oached this.
car, where did you meet?
·
A. We met right in front of the Rhodes pl'operty.
Q. You all had to go a lot ful'ther than he bad to go.
A. Possibly we did but that's about where we met.
Q. And you all met there. As you drove down the rond,
did this car which you were meeting, did it drive up on the
center of the road?
A. No, we had to let him get by.
_
Q. Did you all have to pull off to tl1e side to get out of his
way?
A. Pulled off to the right.
Q. Pulled off to the right ?
A. Just enough to let lrim by.
Q. It is in evidence here that the incident in question, tbe
car Imd pulled off of the road to get out of t11e way of a car
which was hogg'ing the road. Did you all do that in your
test?
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A. How was that 7
Q. I say the evidence here was that the car in
question, that is to say the Rhodes car, the car
in which you were riding at this point, had to pull off of the
road to get out of the way of the other car which was driving
in the center of the road. Did you all do that?
. !\..
. Well, we just met there: We pulled off and let the two
cars get by. They went by just like any ordinary cars would.
Q. Now as you passed that car,you say you could notA. I could not recognize anybody in that car.
Q. Do you know whether that driver was sitting upright Y
A. You couldn't see him well enough to see whether he was
sitting up straight.
Q. You don't know whether he was leaning over so as to
get his face in the shadow or not?
A. No, you couldn't disting'Uish well enough.
Q. It would be a lot of difference whether a person was
out driving with his arm in the window or put his head over
just a little ways and get into the shadow Y
A. Possibly so, but you ·couldn't even tell whether tllere
was anybody else in the automobile besides the driver.
Q. Couldn't tell whether there wa.s anybody else in th~re Y
A. No., sir.
Q. You don't know whether or not that driver
pag·e 1967 } was leaning forward, backwards, right, or to the
left?
A. No, sir, you couldn't distinguish.
Q. You don't know whether he had a hat on, or not!
A. You couldn't tell; you couldn't distinguish him going
bv. ·
·
., Q. You don't know whether he had his hat pulled down over
his eyes?
A. No., sir.
• Q. You just couldn't see anything, could you?
A. That's right.
Q. Therefore, you don't know whether or not t11at man was
sitting in a normal position¥
.lt. No., sir.
Q. Wit~ his face close to the window?
A. No, sir, you couldn't determine that.
Q. Now what was your next test?
A. You mean tl1e same night or the night following.
Q. That same night.
A. Well, there was about-I made three trips and on theQ. You mean the same way!
page 1066 }
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A. No, I think I went around the block the other way. There
was either three trips the same way or one went north and
south.
·
Q. You've said- .
page 1068 ~ A. And there were three different drivers: Mr.
Slim Garner, Mr. Ruebush, and l\{r. \Veaver were
the three drivers that were driving., that after I stopped.and
got out of the car and went back, they were driving.
Q. I believe you said that you couldn't-didn't determine
or don't rememberA. I don'tQ. -who the driver. was after you had completed the first
trip f You met back up on Shenandoah?
A. That's right.
Q. Did you find out who was driving?
A. "\Ve found out after the test was made, found out who
was driving it; yes, sir.
Q. Well, you got up there after each test?
A. After each test we found out who was drhring.
Q. The first one you said.was Mr. Ruebushi .
A. I wouldn't like to say for sure because I don't know,
but I do know that those three parties drove the cars on
tests.
Q. Then when you made one trip north, come back on Shenandoah, then you went up to Wolfe and came back south on
Shenandoah. ·where did vou go after vou left Willow Street
then?
··
...
..
A. Came back up on Shenadoah where we started the tests
from.
page 1069 ~ Q. Did you find out who the driver of the car
was that time?
A. 'Which trip are you talking about now?
Q. The second.
A. Vlell, it was one of three men that I just named.
Q. You mean you didn't find out after each one who the
driver wast
A. Yes, I found out but I just-I can't connect those drivers
with just which trip they made. ·
Q. Which way were you going the third trip1
A. I think possibly the .third trip-the third trip around
I went with Mr. Messick. I think we went the same way
around.
Q. Which is the '' same way'' ; you mean south?
A. North and south.
Q. From north to south?
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A. Yes.
Q . .A.g·ain you passed a car about at the Rhodes placeT
A. That's right.
.
Q. .And was that car driving up on the center of the. road
so as to crowd you off t
A. No, sir, I don't think so. We just met like two ordinary
cars would meet meeting on a forty foot drive.
Q. That's all that was made that nighU
.
· A. That's right.
page 1070 } Q. Then you made some reference to the State
Trooper and myself coming up there.
A. That's right.
Q. Did that break up your all's tests?
A. Well, we quit pretty shortly after that.
Q. Was there anything about your tests you didn't want
us to see?
A. No, sir.
Mr. Messick: No, we've invited you any number of times.
Yve invite you again; invite yo·u and the Court and jury and
everybody else.
Q. All right., sir, now you say you made some more tests
later on V
A. The next night.·
Q. Huh!
A. The next night.
Q. Thursday?
A. Thursday night.
· .
Q. What tests did you make that nighU
A. Well, the cars came out, came off of East Market, turned
up Willow Street, and went up into the Smith driveway and
stopped and backed out and came back down Willow Street to
past tl1e Rhodes home and stopped.
Q. Could you tell whether-you didn't recognize any of
them?
page 1071 } A. Didn't recognize anvbody at all.
Q. You don't know whether the driver was
turning back and looking back at the Smith house, do you t
A. No, sir, you couldn't distinguish it.
,
Q. I pelieve, of course, it's hardly necessary to ask you,
whether there was any snow on the ground when you were
making· the tesU
A. There wasn't Wednesday and Thursday.
Q. And I believe those trees up there have foliage on them
now, don't they?
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A. Very little foliage.
Q. Sir! .
A. Very light foliage .
. Q. Like those out: yonder f
. A. Not as heavy.
Q. But it is considerable foliage on those treesf
A. Yes, there's some foliage on them.
Q. G-oing back to these incidents, going· back to your test
No. 1: When you drove north, were your bright lights on¥
A. They were.
Q. The car meeting you have bright lights on?
A. That's right.
Q. Do you know whether those lights cut down or have any
.
peculiarities 7
page 1072 ~ .A. They were cut down.
Q. I mean they are capable of being cut down!
A. No., we tried it some of them down, some up on .the
bright lights.
Q. That's true of each of those tests, I suppose 1
A. That's right.
Q. Did you know in advance whether the lights were going
to be bright or dim t
A. No, I did not.
Q. Could you tell, at the times that you approached,
whether they were bright or dim 7
A. They looked like ordinary automobile lig·hts, just like
when you meet an automobile, only w~th the lights cut. clown.. Q. You don't know whether they were changed after passing you, or not 7
A. I don't know. I don't know that.
Mr. Spencer: I believe that's all.

RE-DIRECT EX...t\.MINATION.
By Mr. Messick:
Q. Mr. Ralston, l\fr. Spencer asked you about the foliage
on the trees. If I understood you correctly, yon stood at the
property line?
A. That's right.
Q. Now any foliage on any trees interfm·e with anything?
page 1073 ~ A. Nothing at all.

Mr. Messick: If Your Honor please, w·e 'd like to conduct
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SOJ?le more tests with other witnesses and we'd like the permission of the Court to take the witnesses and stand them at
the sidewalk line and alsoMr. Spencer: If Your Honor please, :Mr. Messick has made
that motion repeatedly.
.
Mr. Messick: That's entirely different.
Mr. Spencer: Let's do one of these walkouts to the chambers and talk.
Mr. Messic~: All right, we'll walk o~t.
IN CHAMBERS.
(Present: The Court,· counsel for the respective parties,
and the defendant.)
~fr. Messick: I now ask the pe.rmission of the Court and
the attorneys for the Commonwealth to be permitted to take
various and sundry witnesses for the purpose of this test into
the .yard or driveway of the Rhodes home at the point where
Mrs. Rhodes said that she stood. Every time we go up there
to make any tests., we are afraid to go in the yard, afraid
somebody is going to shoot us, or claim a charge of trespass
against us.
The Court: There is no occasion for anv such fear as
that.
·
·
page 1074 ~ Mr. Hammer: They ordered us off of the
premises on one occasion.
Mr. Messick: She ordered l\fr. Hammer off. There is occasion for that when the woman has ordered us off the premises when we tried to take them in February.
Mr. Spencer: I think that is incorrect. I won't make it
as a statement of J.:>ositive fact that anybody has undertaken
to hamper these gentlemen in making whatever tests they
please, but we have felt that we have a right to go there, with;
out interfering with them, and observe how they were doing.
I know on one occasion that I went there and I went over
imd set down on a wall and said I thought I would observe a
while, and they ceased the operation. Now they may have
. been through; I don't know. But the point I want to make
to Your Honor is this: Your Honor has ruled on this matter
of tests and Mr. Messick well knows that and it is perfectly
obvious that he is trying· his best to keep on flinging that challenge to this ju·ry of his readiness to make tests under circumstances which you can't reproduce, th<' original circnmstances,
to save your life.

•
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A:Pf)eals of Vitglnit

tifue· _Cott~:t : Yes, 1 thooght t had pttsse_d- · ·
Mr. Messick ~ I'm not flinging any challenge.
. ~Ir. Spenc~r: I'm going to ask Ybtit Honor to ask Mt. Mes-

~ictk-=-ditect Mr. Messick, liateaftet; if he has these challenged

along that line to ask for-to make his tttotions
in chambets attd not pt1t oii histrionics bef~re
tlia jnry ott matters which Yout Honnr hfis ruled
on. I think it was highly impr_oper.
Mr. Messick : Yottr Hdii6r has ne-vet ruled .on this questio:Q. · I was merely asking permission to go into the yard.
.
Mr. Spencer: I'll get your pettnission.
Mr. Messick: I have permissioD: to go. That's all I have
asked £or.
Mr. Spencer: I have never been aware that yo11 were expag·e 1075

0

~

~~d

(All parties t6 the trial returned to the courtroom.)
:M:r. Messick: Do you care to a·sk Mr. Ralston anything
forthet?
~r. ~p~ncet: No.
Mr. Messick: Stand aside, Mr. Ralston.
Mr. Spencer: I'm going to ask the Court to -reverse the
procedure here and nsk the witnesses to stay in the couttroom
·instead of going back in the witness room.
l\fr. Hammer: I cannot cdncur in tluit motion. i made the
motion in the beginning and t11e defense witnesses as well as
the Commonwealth witnesses should remain out of the court
i-oom.
Mr. Spencer: · I know that is reverse to the
page 1016 ~ usual perfortnance---':M:r. Hammer: I'm not going to take an inconsistent _position.
· Mr. Spehcer: Wait a minute, Mr. R~lstoti until the Court
rules on Uie matter. I've alwavs understood that the rules
are to the contra\•y, the witness having testified is reqttired
to stay in the courtMom and not go hack in the witness room.
Mr. Hammet: ·Are you going: to use Mr. Ralston any more?.
~fr. Spencer: I think we will~
. Mt. Messick: Irti;t~ad of going in the w:itness roo:tn, we '11
as~ him to go o~t aiid stay out irt the yard some place.
The Court: N 6.• if he's g·oing to be a witness, he's going
to be a witness. You can't put him ou~ in the yard.
Mr. Messick: Any place that you all suggest.
~Ir. Spencer: We are willing for Mr. Ralston to hear everything- that's sai_d in here.

.
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:Wir. M-essick:: Do yon want him ta r.emain in the oourt-roomY
Mr.· Spencer:: 'Cer:tainly not to go back in the wit.ness room.
M.r. M~siek : All .right, .siT.
Mr. Hammer: I '11 witharaw my objection. Take .a seat
:right -over here.
Witness left the stand.
})age 1077}

NORRIS PAYNE,·
'sworn for the defendant.
DIRECT EXAMINATION..

By Mr.. Messick:
Q. Mr. Payne:; I believe you live in Harrisonburg, do you
not, sir·T
A. Yes, sir.
Q. Where do you live Y
A. 28 North Willow.
A. Yes, sir.
.
·Q. With reference to the Rhodes home, where do you live!
.A. Next door.
·Q. On the same sido of the streeU
A. Yes, sir.
Q. Mr. Payne, what do you dof
. A. I'm manager fot the Fireston~ Company.
Q. You are manager of the Firestone Tire and Rubber Company?
A..That's right.
Q. How long have you lived on North Willow Str(:\etf
A. Since January 2 of '45.
Q. You were living· there then on February 20Y
A. Yes, sir.
.
Q. Mr. Payne; what is the condition of your eyes f
A. Twenty-twenty, the last examination.
Q. Do you have a pilot's license, sir?
A. 'Yes, sir.
page 1078 } Q. Fly an. airplane 1
A. Yes, s1r.
Q. When was your la~t examination for your eyes conducted as we}J as you recall?
A. I think it was in April of last year. March 5, '45, was
the last official examination. I had one about a month later
for a driver's test.
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Q.. Is your eyesight gQod or is it badf
A. It is good.
Q .. M:r. Payne., on Thursday night of this: week, did you see
some people conducting tests up there on Willow Street l
A. Yes, sir.,.
•
Q. Did you happen to come out in your yam!
A. Well, I had just gotten in and started in the house ..
Q. Were you stopped by anyone Y
A. Well, I stopped, myself, to see what was going on ..
Q. Were you requested. by anyone to make any tests?.
A. Yes, sir.
Q. Who requested y0u f
A. Mr. ·Hammer, I believe, and you..
Q. Did you make any tests?
A. Yes, sir.
Q~ In making the tests, where did you stand f
A. Stood directly where the driveway and the street met
in front of Rhodes' home.
page 1079} Q.. At the property line!
A. Yes, sir ..
Q. Sidewalk level Y
A. That's :right1 about where the-sidewalk would be if they
had one.
Q. Did you see an automobile movi11g on that street t
A. Yes, sir.
.
....
Q. Do you know what kind of a car it was?
A. It was a Plymouth; I don't know what year.
Q. Do you know what color it wast
A. Yes, sir.
Q. What color was it!
A. Black.
Q. Was it a sedan or was it a four-passenger car or twopassenger car 7
A. You mean door or passenger l
Q. Passenger; was it a four-passenger ca1·; did it have a
rear seat?
A. It had a rear seat; yes, sir.
Q. Did that car do anything at the Smitl1 driveway, or
notf
A. Turned around in the Smith drivewav.
Q. In what direction was it heade~ when.. it started turning
around in the Smith drivewayf
A. "Wben I first saw the car, it was coming
page 1080 ~ from West :Market Street going north on Willow
and turned into the Smith driveway .

.
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Q. Did it back out of the Smith drivewayY
A. Turn'ed around and came back south on Willow towarcl
West Market.
Q. As it passed the Rhodes home, what would you estimate
.
·
being its rate of speed?
A. Not over fifteen miles an hour, if that fast.
Q. Did you or did you not endeavor to recognize the driver
or occupants of that car as it passed Y
A. I tried to ; yes., sir. .
Q. Were you able to do soY
A. No, sir.
Q. Were you able to tell whether it was a man or· woman Y
A. No, sir.
Q. Were you able to tell whether they were black or white?
.l\.. No, sir.
Q. What did you see?
.
A. All I could see was just sort of a silhouette there. You
could tell it was somebody behind the wheel but that's all.
Q. After that car passed the Smith home, what did it do 7
A. You mean after it turned around in the
page 1081 ~ .driveway and started back?
.
Q. I don't mean the Smith home, I mean the
R.hodes home, what did it do headed south afte1~ passing·?
A. It stopped.
Q. About how far down tl1e i:;1,reet did it stop T
A. Twenty-five feet, I guess; twenty feet, roughly. I didn't
measure it.
·
Q. Did you go to that car to see· if you could determine who
was driving iU
A. Yes, sir.
Q. How many tests did you participate in Y
A. Two.
Q. On the first test, who was the driver of that car 7
A. Mr. Weaver, the attorney.
Q. Mr. Russell Weaver?
A. Yes, sir.
·
Q. He's a large man, isn't he Y
A. Yes, sir.
Q. Do you know Mr. Weaver?
A. Yes, sir.
Q. Knew him before this nig·ht?
A. I knew him, yes, sir. I'm not a personal friend or anything like that.
Q. Was another test performed in a similar manner Y
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A. _Same manner, right after that.
page 1082 ~ Q, Were yon able to=-first, I'll ask you was
there anybody riding in the back seat of the cat
. .
when 1t pas~ed .there oil the first test,
A. I wouldn't want t.o say. I thought I saw somebody in
the back seat but I'm not sure.
Q, Able to reeogniftl.le anybody at all Y
A. No, sir.
Q. On this second test, were you able to recognize anybody as the driver of that car? · ·
A. No, sir, not when they passed. After they stoppM-Q. After it stopped and yo.u weht to it you W@re able to
determine who was driving it,
A. That 'is right.
_
Q. Who was the driver of that carf
A. Mr. Garner.
Q. Had you seen Mr. Garner before T
A. Yes, sir.
Q. That night!
A, Yes, sir~
Q. You knew who he was T
A. Yes, sir.
Q. On the second test, ,vas it possible to determine whether.
or not it wns a man or woman driving the car Y
A. No, sir.
Q. Was it possible to determine whether or hot they-·
Q. Did you try as hard as you could to see if
page 1083 ~ you could recognize anyone Y
A. I did because I tl10ug·ht I co1'tld.
Q. You thought you could Y
A. That's right.
Q. But you can't, can you Y
A. Cnn 't do it.
Mr. Messick: Your witness.
CROSS EXAMINATION.
Bv ]\,[r. Spencer :
..Q. Mr. Payne, I believe you live next door to the lady, Mrs.

Rhodes?
A. Yes, sir.
_
Q. There has been a powerful lot of testing going on up
there in the last six months?
A. I don'f lmow. That's the first time I noticed it. I'm
not arouml there too much.
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Q. Was the same cilir used b0Ut tuoos7
A. The night that I w.as in iU
·Q. The night-we won't say the night ycm were in it.
A. They were both bla~lt Plymouths. I didn't check tags
but I assmne it was the .same :car..
Q.. Do you· know, Mr.. Payne~ whether or not the driver
of the car, on either occasion, was leaning forward. or leaning
back!
:pag·e 1084 ~
A. I didn't understand you.
Q.. Oould you tell w hrether the driver of the
,~,ar on eithell." of those occasions was leaning forward over the
wheel or leaning back as far a:s he could g,eU
A. No, it didn't look like he was hiding.. You could jllst
-see a silhouette but I would say he was driving like a normal
:person would.
Q. W·as he turning around looking baek towards th.e Smith
house!
A. I don't understand.
·Q. Were either of the drivers turned around and looking
back towards the Smith house Y
A.. I couldn't honestly say.. I couldn't tell that much about
Jt. You mean when -they passed me?
Q. Do you drive an automobile?
A. Do I drive 7
Q. Yes.
A. Yes, 'Sir.
. ·
Q. Have you ever had the experience of driving along the
street or road and passing numerous cars and not recognizing
n driver and then, because of some peculiar _condition, that
you would recognize a dri'Ve.r Y
Mr. Messick: That is not a proper question. It is the
-question of the test at that' )?articular place.
·
Mr. Spencer: · I don't think so. I'm trying
page 1085 } to elicit something that is highly important.
Mr. Messick: Some experie·nce that he has
had at some time.
The Court : He can answer the quest~on. .
Mr. Messick: We note an exception.
A. The question is could I recognize anybody?
Q. Have you ever had the experience yourself of driving

along and meeting another car with the lights on and perhaps
being unable to recognize the vast majority of them but because of some peculiar conditions existing there, such as a
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filling station o:r some light :re.flectmg,, that you would recog·
nize the drivers Y
A. I don't :uemember an ilastance.. Iii it was m fa>wn with
:neon lights or something,. I would say, ''Yes,'' hut on the
highway, I would say, "No.. ''
Q,, You don't l'emember passing anybody on the highway
and :recog·nizing them I
.A. No, sir.
Q. Would you say that you never had had that experielice·t
· A. I wouldn't say that. Somebody might have bad a floodlight on it ..
Mr. Spencer: 'That's all
Mr. Messick: That's all, Mr. Payne.
Witn~ss left the stand.
page 1086

~

CLARENCE FRAZIER,
· sworn for the defendant.
DIRECT EXAMIN.ATION.

By Mr. Ruebush:
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Please state your name..
Clarence Frazier.
Where do you live, :Mr. Frazierf
Columbus, Ohio ..
Are yon employed there, are you f
New York Central Railroad.
Have you ever lived in Harrisonburgf
Yes, sir.
WhenT
I lived here a year ago this· past April; this April.
Q,, Were you living in Harrisonburg in February the 20th,

19457

A. I was.
Q. Who ~ere you employed by Y
A. The City Cab Company ..
Q. As a driver for them °l
A. That's right.·
Q. Do you remember about any calls tl1at were made for
your cab in the evening of February 20f
A. Yes, sir.
Q. 19451
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page 1087

~

A. Yes, sir.

·

·

Q. Do you know where these calls came from t

A. From Mr. Garner's home out on Clinton
Avenue.
Q. Whereabouts is Clinton Avenue!
A. It is north of town.
Q. ~ 7here was Mr. Garner's home!
A. It was on Clinton Avenue.
Q. How· far off the Valley Pike, No. 11?
A. Oh, probably a couple of blocks, or one, something like
that.
·
Q. About what time did that call.come in, do you knowY
A. About eight forty-five.
Q. Did you g·o out there right away 7
A. No, sir.
Q. Did .the call come to you direct 7
A. It did.
Q. How come you clidn 't go out right away 7
A .. She said come out after her in a little bit.
Q. Did you go out later on?
A. I did.
Q. About what time did you get there?
A. Oh, about 9 :05, I imagine 1 something like that.
Q. What did you see.when you got there?
A. I drove up, tooted my horn, and :Mr.· Garner came to
the door.
Q. How was he dressed?
page 1088 ~ A. He had on his pants and unders11irt.
Q. Pant~ and what Y
.
A. An undershirt.
.
Q. Did he say anything to you?
A. Wanted to know where I had been.
Q. Did you pick up a passenger there Y
.!.. I did. .
Q. Who did you pick up?
A. A girl that I call "Red".
,,
j
Q. What did you do with her?
A. Took her to Virginia A venue.
Q.. Did your company keep a log of calls?
A. We did.
·Q~- I shdw you here an exhibit that was filed in the Smith
trial, marked "Commonwealth Exhibit 32", and ask you what
this is Y
·Mr.Hoover: May I see that? It ie separated.
Mr. Ruebush: It is tore off; there a.re some extra leaves.
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A. That's where tlie call was made (indicating).
Q. Is that the log or that a record they keep!
A. Yes.
·
Q. Was that record kept at the City Cab Company's office!
A. Yes, sir.
page 1089 ~

Mr. Ruebush: Mark this in evidence.

(Received in evidence as D'efendant Exhibit N.)

Q. .These are the records for the 20th and 21st Y
A. That's right.

Q. What time does the day beg~n on these records?
A. Around seven o'clock in the evening, somewheres along
there.
Q. Seven o'clock in the afternoon and runs to seven o'clock
the next afternoon Y
A. That's right.
Q. Can you see without your glasses?
A. Not so very good.
Q. Can you find it and point it out to us?
A. This one rig·ht here (indicating). There were three
calls logg·ed together there. Bob's ReAtaurant had a call.
Bv Mr. Messick:
..Q. Explain how that occurred to the jury.
A. You mean, Mr. Messick, when I got the call?

.

Mr: Ruebush: Let me read. this,, if you gentlemen don't
object.
By Mr. Ruebush:
Q. You said "Bob's Restaurant north"-what's·thaU
A. North Main and Elizabeth.
Q. What's that mean?
A. That's when the call came in.
page 1090 ~ Q. What the 9 :15?
A. That's when I answered the call.
Q. What does the '' 2'' mean?
A. That's the car number.
Q. What's that mean (indicating) T
A. That's my initial.
,~. What's that '~1 "Y
A. That's $1.10 for three calls.
Q. Will you explain why those two were logged-three calls.,
yon said, were logged together Y .
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A. W~ll, I picked up two ,calls at Bob's Restaurant, took
one to North Main, back to Elizabeth Street; then I happened
to think .about this call coming in from the Garner home and
went out and picked it up, and I was in t11e habit of logging
them tlmt wav..
Q. How much do you charge for a call f
A. Thirty-five cents.
Q. That's $L10. How do you explain that?
.A. Just a mistake of a nickel. It should have been $L05.
·Q. After you left the Garner home, which way did you go 7
A. I came back to Route 11, came down on North Main,
:and went over Depot Hill and out to Virginia Avenue and
turned back to my left.
.
page 1091 } Q. There's where the lady you call "Red"
lived?
A. There's where she lived.
Q. Do you know Mr. Garner t
A. Yes, sir. ·
Q. Have you made calls out there at his place before?
A. Yes, sir. ·
Q. Where is the location of this cab office, or where was iU
A. On North Main, corner of Rock.
·Q. Is it still thereT
A. No, it's moved since that time.
·Q. Where was it at that time?
A. On the corner of Rock and Main, North :Main.
Q. About a block from the hotel, the Kavanaugh t
A. Something like that.
Q.. Did you make any more calls out to Mr. Garner's home
about that day or the next dayt
·
A. The next morning I was called out there.
Q. What did you do with him?
A. Picked llim up and took him to Bowers' Restaurant.
Q. Talk to him 7
A. Yes, sir.
Q. Did you see anything unusual about his looks!
A. Not a bit.
Q. Did you see any bruise on his face f
page 1092} A. I never.
Q. See anv bruise that might have been covered with powder or talc
anything like that?
.
A. I did not.
·
Q. This date on here, sheet one, stated, Wednesday, February 21, 1945 ''. I believe you said your day· beg·an on seven
and run to seven Y
.A. That's right.

or
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Q. How does it happen that that's dated February 211
A .. Well, see, that started in the evening of the ~0th and
we would date them the 21st and run it until .the next evening..
_
Q. Instead of beginning at midnight on the 21st,. you began
at seven on the day before and ran throug·ht
A. That's ·right.
Mr. Messick: If Your Honor please, we sent for a young
lady to see if he can identify ·her as being the party that he
carried in the cab that night from Mr. Garner's home.
The Court: What did you say you had sent for her--·
Mr. Messick: Yes, sir, and she said she would be her.e·.
Mr. Hoover : Mr.. Messick, I thought you disapproved of
bring'ing people into the courtroom to be identipage 1093 ~ fled.
· ·
Mr .. Messick: "\Vell, it so happens that that's
what we are asking to be done in this matter.
Mr. Hoover: We won't object. I just wanted to call attention to Mr. Messick's inconsistency in that respect.
Mr. Messick: I'm consistent sometimes and inconsistent
others ; ~ reckon I've got the frailties of human nature.
Q. Before she comes, may I ask you this question : Did
.you talk to any of the officers1 or did the officers question vou .
..
about this?
A. Plenty of times.
·Q. Did you tell them what you told the jury this morning-¥
A. I did.

(A lady was escorted into the courtroom and stood before
the bench.)
Q. Mr. Frazier, is that the young lady that you call "Red" r
A. That's the one.
Q. Is she the lady that you picked up with the cab at Mr.
Garner's home after nine o'clock on February 20, 1945?
A. That's right.
.
Q. Where did you take her to?
page 1094 ~ A. Virginia A venue.
Q.. And then after delivering her to Virginia
Avenue, you went where! ·
·
A. Came back to the office.
Q. Where is Virginia Avenue?
A. It runs off of Gav Street to the Edom Road.
Q. I believe you explained the road thoug·h you took a while
ago, did you not Y
A. Yes, sir.
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Mr. Rue bush : That's all; thank you.
(The lady was escorted from the courtroom.)
That's all ..
CROSS EXAMINATION.

By Mr. Hoover:
Q. Mr. Frazier, how long did you drive for the City Cab
Company?
·
A. Seven or eight months; I don't know just for sure.
Q. During practically that whole period, Slim Garner called
you whenever he wanted a cab?
.. A. Not every time.
Q. You hauled l1im pretty regularly, didn't yov?
A. Yes, sir.
Q. Hauled him down nearly every morning, didn't you?
A. Not every morning.
Q. Not every rriorning T
page 1095 ~ A. No.
Q. How often would you say you hauled Slim
Garner during that period T
A. I wouldn't know, Mr. Hoover.
Q. Well, four or five times a week T
A. Sometimes I would hall him three or four times a .day,
if his car was broken down.
Q. He did usually call fpr you when he called for a cab?
A. Most of the time.
Q. Now on this particular night of February 20, what time
did you say the call came in?
A. About 8 :45 when be called me.
Q. I believe you said you were asleep when it came in?
A. That's right.
Q. Who answered the phone 7
A. Mr. Bradford.
Q. That's Harry Bradford!
A. That's right.
.
Q. He was the manag·er of the City Cab Company at that
time?
A. That's right.
Q. How did you· get to the phone?
A. I was laying on the bench and he told me somebody
wanted me on the telephone.
.
page 1Q96} Q. What did you dot
A. Just reached up and took the receiver.

Olt:treti~e Fr&,~ier.

Q.
A.
Q.
A.

Didn't have to get up off the bench Y
I don't know I did.
Who was on the line 1-Vhen you picked up the receiver Y
Mr. Gar11~1·; I 'i'Mogfiized his voice.
Q. You recognized his' voice?
A. That's right.
Q. What did he say?
.
A. He said someone wanted to talk to me.
Q. ,v11at did you s~yY
.
A.· 'Then this ""Red'' asked me to Mme after her.
Q. Did you know her voice too Y
A. Yes, sit.
.
Q. Then yott proceeded to lt\y back dbwn and ~o to -sleep ;
is that right?
·
.
A. That_'s right.
Q. All right, now when did you get up Y
A. Nine· o'clock.
Q. Nirte o'clock?
A. Yes, sir.
,
Q. How did yon happen to get up at nine?
A. Got a call to come to Bob's Restaurant.
Q. Did you take that call dii·ect or did Mr. Bradford take
it?
page 1097 ~ A. Mr. Bradford took it.
Q. Mr. Bradford took that eall to Bob's Hes-

taurantf

A. Yes, sir.

on North Main StteetY
A. Yes, sir.
Q. Did you go tb B·ob ,s Restaurant?
A. I did.
Q. Wbo did you pick up there·?
.A. Girl iby the i\iame ~f Rosy Wright -and Mrs. Sen\r'ers.
Q. Mrs. Seavers. Where did they want to ·2·0 Y
A. Took Rosy to- North Main.
.
~
Q. Where did you- pick them up, at Bob's Restaurant?
A. That's right.
..
Q. Whereabouts out on Nbrth Main did you take the Wright
Q. Bob's Restaurant is

wtnnain?
k.. As well as I remember, it was 736 is her house number.

I'm not positive.
.
Q. That's pretty well ont 'On N'Otth M:ain 1
A.. It is.
Q. That would be almost out as far as where you turn ·to
.
go into Mr. Garner's, isn't iU
A. No, I'd say maybe a Muple· blocks.
Q. Maybe a couple blocks from where you turn to go into
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Mr. 'Garn~r's. Aftet" you b)1!>k the 1Vll"ight mmmn tG North
J\fa:in., whtnre. did yrou g!O ?
page 1098 } A. Went to Elizabeth Street.
Q. Ea-st Elizabeth or West E~abeth f
A. East.Elizabeth.
·Q. East Elizabeth ls up in hea-e (indicating), turns off at
Main Street at the PoS:t Offioo !
A. Yes, -sir..
·Q. GoM way up the hill to the Elktt)fi Pike. How far did
·you gt> up EJa:st Effzttbeth f
A. I beHeve it was het~en. Broad and Myrtle.
·Q. Between BTO'ad and .l\{yrtl~ "That '-s in wl,:tat, the third
hlockY

A.
·Q.
A.
·Q.

I don't remember.
After you turned off of Main Y
I just noticed where she lived.
You took her up there, did y.ou1

A. Yes, sir.
·Q. Then w'hat did you ao?
.
A. ,vent up and turned on Myrtle -and happened to think
=about the Garner call and came back.
Q. You were driving on Myrtle Street wheu you recalled
that Slim Garner ]md called for you!
A. That's rlght.
Q. So what did you do then?
A. Went to Rock and turned ,down Rock to my left .and
-came back North Main and ~nt out to the Garn~r ihome.
Q. When you got back t~ North Ma}n, on that
page 1099 ~ route, you wt~re .Ju.st back at the Cab 00mpany,
weren't you?
A. That's right.
Q. Went right by the door almost, hut instead of stGpping
you went on out North Main :Street to Clinton Avenue?
· A. That's right.
·
Q. Just a 'little bit farther on N<nth Main than you bad
gone to take the Wright woman 1
A. Yes, sir.
Q. And turned to the left at the Gariil-eT house!
A. Yies, sir.
Q. When yon got up to the Garner house, where did .y<m
stop?

·

A. Out in front of the door.
Q. Whereabouts out in front of the door; how clos~ to the
houseT

A. Oh, about the width ,of the yard; I don't know just bow
much it is..
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Q. Can you indicate approximately how fart
A. Oh, probably from here over to the wall ..
Q. From here over to that wall away from the house f
A. Something like that ..
Q. Warm that night or coldt'
A .. I don't remember..
.
Q. Windows up or downt
page 1100 ~ A. I don't even remember tba:t ..
Q. When you got there, what did you seer
A. I tooted my horn and Mr. Garn~r crune to the door.
Q. Mr. Garner came to the door. Did you talk to him f
A. He asked me where I had been.
Q. Did you run the window down to talk to him t
A. No, I bad ·the door open.
Q. You had the door open t
A. Yes, sir.
Q. Which door f
A. Right-band door, :front one.
Q. You were sitting away from the- house in the car!'
A. Yes, sir.
Q. Had the car headed west f
A. That's right.
Q. What did he say 1
A. Asked me where I lmd been.
Q. What did you tell him 1
A. Told him I went to sleep.
Q. What did he say about thatf
A. Just laughed.
Q. Did you say he didn't have on his shirt 1
A. Undershirt.
Q. Come out on the porch Y
A. Come to the door.
Q. Come to the door1
page 1101 ~ A. That's right.
Q. Didn't come out of the door¥
A. That's rig·ht.
Q. Did he stand in the door or in front of the door Y
A. Standing in the door.
Q. After he asked you why you had not come before and
you told him, what was the nert thing ,that happened!
A. Red came out; we left.
Q. Red came ouU
.A.. Yes, sir.
Q. Did Mr. Garner come out when Red came out¥
A. No.
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Q. She certainly couldn't get through that door with him
standing in it Y
A. He stepped to the side.
Q. Oh, he stepped to the side. Did you talk to him any
more?
A. Not that night.
Q. Was he still standing there in the door when you left?
A. No.
Q. When did he~
A. When she got in the cab, he shut the door.
Q. That was the last you saw of Slim Garner
page 1102 ~ that night?
A,. That's righ~.
Q. Then you took this woman, as I understand, to Virginia Avenue Extendeil, which is out almost at the Uuion
Stock Yards or Stock Pens; is that rig·hU
A. Yes, sir, that's right.
· ..
Q. Then you came back to the station¥
A. Yes, sir.
Q. How long does it take to make that route 7
A. We made a trial run in twenty minutes.
Q. Made a trial run of twenty minutes?
A. Yes, sir.
Q. When did you make that trial run¥
·!
A. It was after this happened.
Q. After this happened Y
A. Yes, sir.
Q. Who is "we" Y ·who made the trial run? ·
A. M. Butler.
Q. Mr. Butler; who is he f
A. Detective is all I know.
Q. Detective. Where did -you start the run?
A. From the cab place.
·
Q. Where did you go¥
.
A. The same route l followed that night.
Q. The whole route 1
A. Yes, sir.
page 1103 ~ Q. Took you twenty minutes T
A. Yes, sir.
Q. Now you. say you .didn't see any bruise on Slim Garner's face that day?
A. I did not.
Q. The next morning?
A. No, sir.

1tl8
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Q. By the way,
ner?
'
A. Yes, sir.

the ·next ~01't1ifig yt>tt got a Mll from

Gar-

Q. Ytlu welli <;>fit antl picked him up and h1·ought hitn.a.=.
A. To Bowers' Restaurant.
·
Q. ne was working there at that tim~; is that right?

.. A. Yes, sir.

Q. What time was that Y
A. I think I got the call at 8 :05 and was back at the office
about 8 :10 or 15.
.
Q. .A.rt)f"thing ,vt'ong with l\h. Gai\ner that morning?
A. If there was, I didn't see it. . . .
Q. Was. the~e aµything wr~ott.g· .'with him tli'e day before Y
A. ! didn)i haul hitn th~ day bef-ore.
Q. B\.ti yt>u ·clidh 't see that bruise nn his fac~ the next
morning?
A. I .did not.
. Q. 1Jrd you ltlbk for it?
page 1104 ~ A. Sure, I looked him in the £ace when he
ctm1e oU't of the hous'e.
Q. Did he get 1.n ihB same seat with you or did he ride in
the back seat?
.
A. ·oh, he rode in front.
Q. When was the first Hme you ~.re e~er . asked whether
you ever saw a bruise on that man's face that motning?
A. Mr. Kiser asked me.
·
· Q. When was that?
.
.
A. I don't t"emBii1her; sometime afterwards.
Q. When that call came in ther~ that night,. as_ I un<}erstand
you, Mr. Bradford, as long as he is on the job, logs the calls,
is that right? .
· A. That's tig·ht.
. .
Q. You log all calls when they com~ in, don't yo.'11, and this
first call came in at 8 :451
·
·
A. That's right
.
·
Q. See if you can show me on that log where it was logged
at 8 :45.
A. It wasn't log-ge·d 'at 8 ~4·5.
Q. Why wasn't jt logg·ed?
A. I ju·st he\?'e'r done it.
Q. Mr. Bradford done the logging when he was there?
A. I didn't tell him where I got the call.
·
Q. You didn't tell him whet·e you .got the ·call.
pag·e 1105 ~ You've got to tell him before it is log·ged?
A. No, if I answer the telephone, I log it myself.

~
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Q.. But yu:n .didn- t log that OM f
A. I didn:'t log that one, no.
Q. At nine t0 'clook yo.u gtot .this :call from Bob"s Rtestau- •
1

rn:nH

. A. That's right.
Q. Ahd you've pointed but the line here that shows that
,call. That's the line rig·ht there, lsn 't it (indicating) J
A.

Yes, ·sir.

·

.

.

1.\fr.. Hoover: Mr.. Lee, I want you to mark that fin~ so it
,can be seen.
(The line \vas indicated by red pen9ll by the reporter.)

1

·Q. That line which· the stenographer has bracketed and
put a red line u"llderneath is the line in question; just above
that red linef

A. That's rig·ht.
·Q. Now, this first column, as I understand it, represents
the ·place. the call comes from!
A ..' 'That's right.
.. . .
Q. And that''s in Mr. Bradford's handwriting, is that right!
A. That's right.
Q. Now· the next column represents the· place
page 1106 } you went to?
A. Right.
Q. The Rlace yon took the pass~nger to; is tbat ~orrect t
A. That s co'rrect.
Q.. The ne'.Xt column represents the time the ·c.all came in?
A. Righl
Q. The next iOll'°' the time that you reported back af~er delivering the passenger to the destination 7
A. Yes.
Q. All of the writing on this log, a hove that line, is in Mr•
.Bradford's handwriting, isn't it?
A. That's tig·ht.
·
Q. And the words "''Bob's Restaurant'"., when this -call came
in, is in Mr. Btadford"s handwriting!
A. That's rig·ht.

Q. And the time that call came in, this nine o 'clo-ck, is in
Mr.. Bradfortl"s figures; is thaJt rigb.U
A. Yes., ·sir..
Q. Mr. Bradford went ro:ff from work at nin-e ·o '-clock, or
right after that?
.A. Sometimes he did and sometimes he -didn't.
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Q. Do you know a:bout that nighU
.A. I don't remember about that night..
• Q.. When you came back in, what time was it, acc.01·ding: to
the logY
A. Nine-fifteen.
page 1107 } Q.. And who put down the figures "9:15"f
A. I did.
· Q.. Who pnt down the figures. '' North Main Elizabeth'' t
A. I did.
Q.. You did that¥
A .. Yes, sir.
·
Q. So Mr.. Bradford put down the place the call came from
and the time it came and after you got back, you put down
tp.e places you had been and the .time you got back; isn't that
right!
.
A. That's right..
.
Q. Now, Mr. Frazier, if you went to Clinton .Avenue on
that trip, why doesn't Clinton Avenue appear in there l
A. I don't like to write, Mr. Hoover.
Q. You don't like to write t You like to write "Nortb
Main" and you like to wl'ite "Elizabeth'' but you don't like
to write ''Clinton'' t
.A. Well, you don't see much room to write.
Q. Plenty of room.
A. Where at¥·
Q. Plenty of room to write it. Is that the reason, beeause
there wasn't room; is that your answer?
A. Partly. Plenty of my calls is logg~d like that.
Q. Plenty of your calls are logged like that but you don't
· like to write "Clinton Avenue"f
page 1108 ~ A. I say, I don't like to write.
Q. You did say he didn'tMr. Messick~ He said he didn't like to write.
A. I don't like to write, for I can't write very well.
Q. Why did you put "North Main" and "Elizabeth" r
A. That's where I went for two of the calls.
Q. You say you went to Clinton too!
A. I did.
.
Q. But you just didn't feel like putting that down; is that
right f Let me ask you this: The ·next morning you 0O'Ot a
call to Clinton Avenue, didn't you t
·
A.. That's right.
Q. What time¥
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A.
Q.
A.
Q.
A.

Eight o'clock; 8 :05, somewheres along there.
Find that on that log?
(Examining paper.)
Is this the line right here (indicating)?
That's right.

Mr. Hoover: I'll ask you to mark that line so it can be
distinguished.
(The line was indicated by red pencil by the reporter~)
Q. The next morning· at eight or 8 :05, you got a call¥
A. Yes, sir.
Q. Did you answer the phone f
page 1109 ~
A. Yes, sir.
Q. Mr. Garner tell you to come after him¥
A. He did.
Q. And you wenU
A. I did.
Q. What time did you say that call came in Y
A. Eight-five.
Q. What time did you report back¥
A. Eight-fifteen.
Q.. Now that whole line is in your handwriting?
A. That's right.
Q. Where does it show you went to that morning¥
A. Clinton Avenue to East Market. ,
Q. Clinton Avenue and then you took your passenger to
East Market?
A. That's right.
Q. That's where Bowers' Restaurant is?
A. Yes, sir.
·
Q. You put down Clinton Averiue that morning, did you?
A. That's right.
:Yir. Hoover: Your Honor, I want the jury to see this log.
Q. This is the orig-inal log of that Cab Company, isn't it 1
A. Yes, sir.
page 1110 ~ Q. And I just want to make it perfectly clear
.
about this date. It is date,d "Wednesday, February 21, 1945 ''?
A. That's right.
Q. Now your day at the Cab Company for vVednesday,
February 21, 1945, started at seven o'clock on the evening of
February 20?
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A. That's right.

•
Q. And ran to seven o'clock the next .evening?
A. That's right.
Q. In other words, today is the 20th of April t
A. That's right.
Q. And at seven o'clock this evening, if they still m~i~tain
the same system up there, they start a new sheet entitled
'' Sunday, April 21''?
A. Yes, sir.
Q. Is that right!
A. That's right ..
Mr. Hoover: Your Honor, I want the jury to see this.
Mr. Messick: I expect you should put '.'Easter" ·on it too.
(The exhibit was passed to the jury.)
Q. Now I believe it's been reforred to, Mr. Frazier, tliat
you .did talk to the officers a number of times about this matter; they talked to you and you talked to them?
pag·e 1111 ~ A. Yes, sir.
Q. Officer Kiser talk to you?
A. Plenty of times.
Q. Plenty of times. Now the first two times Mr. Kiser .
talked to you, didn't you tell him that had not been to Clinton Avenue or to Slim Garner's house on the evening of February 20, 1945?
A. I did not.
Q. You did not. Did you tell him that you had been there?
A. I told him the log would show where I had been, for I
couldn't remember where I had been.
Q. ))oes the log show it?
A. About the three calls, it does.
Q. By the three calls. Show me three calls on that thing.
A. It h, marked "$1.10".
. Q. Oh, the dollar ten. Because you put $1.10 ·in, that's
proof that you went to Clinton Avenue!
A. It would be to me.
Q. Let me ask you this : Did you, the first time Officer
Kiser talked to you, tell him that you had been to Clinton
Avenue on the night of February 20, 1945 f ·
A. That I had been there?
Q. Did you tell him that you had, the first time
page 1112 ~ he talked to you?
A. I told him we'd have to go and get the log
and see, for I didn't remember.

•
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Q. Did you _go with him and g~t the log and see J
A. We sure did.
Q. Does it show that?
.A. It .shows where I made three calls.
'Q. According to your idea, it shows you did!
A. That's right.
.. ..
Q. I want to know ff you told him, or didn.'t tell him, that
you had gone to: Clinton .Avenue the first time you talked
to him!

a

l\fr. Ruebush-: H~ 's answered that half-dozen1\Ir.. Hoover: He ha'Sn"t answered it..
A. He asked me where it showed and I told him the three
,calls, and I told him I had ·been to Clinton Avenue.
Q. You say you told him you had gone to Clinton Avenue t
A. Wben we went up to Mrs. Price's and got the log and
looked at it..
Q. I want to know what you saW with your mouth! did
you tell him you had been to Clinton Avenue?
A. Not until we looked at the log.
Q.. Was that during the first time you had talked to him t
A. That's right.
page 1113 } Q. So you did tell him the first time you talked
to him, after looking at the log~ that you had
been to Olin ton Avenue t
A. I did.·
Q. That's what I was trying to find out. Did you tell him
the same thing aft~r that?
A. I told him the same thing every time, and Mr. Kiser
said he'd make me a liar on the witness stand and said I
lied, and I never.
Q. Let me ask you this question: As a matter of fact,
didn 't_you deny to Mr. Kiser, the first two times you talked
to liim, having been to Clinton Avenue or to Garner's house
that nig·hU
·
A. I did not.
Q. And on the third time, and for the first time, didn't
you then say that you had f
A. I did not. I saw the log the first morning and told him
I lmowed I bad been out there.
·
Mr. Hoover: That's all
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RE-DIRECT EXAMINATION..

By l\fr. Ruebush:
·
Q. What else did you tell Mr. Kiser when he said he would
make you out a 1iarf
A. I told him I wouldn't lie for him~ Slim Garner,. or auyhody on a thing like that.~
page 1114} Q. Are you telling the truth to the jury!
A. I sure am.
·
Q. Have you any iI\.terest in Mr. Garner or this easel
A. None whatsoever, only as a passenger..
Q. And you charged how much apiece¥
A. Thirty...five cents.
Q. Charged twice for the two women that you hauledhow much was that 7
·
A. That was thirty-five cents for each one of them ..
Q. Seventy cents!
A. Yes, sir..
RE-CROSS EXAMINATION.
By Mr . Hoover:
Q. Who give you the extra nickel!
A. I paid it myself..

Mr. Hoover : Stand aside.
Witness left the stand.
The Court: We'll take a recess to get lunch until 2 :00 p ..
m. Don't let anybody talk to you about the case ..
(Recess was taken for lunch at 12 :40 o'clock p. m. until
2 :00 o'clock p. m .. )
.
..
page 1115}

AFTERNOON SESSION..

(Saturday, April 20, 1946.)
( The tri~l was resumed.)
The Court: Ready?
Mr. Messick: Yes, sir, any time ..
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sworn for the defendant.
DIRECT EXAMINATION.

By Mr. Messick:
Q. You are Dr. B. S. Yancey!
A. I am.
Q. Dr. Yancey, do you live in Harrisonburg?
A. I do.
Q. I believe you were born and raised here, were you not,
sir?
A. That's correct.
Q. Do you practice medicine in Harrisonburg i
A. I do.
.
Q. How long have you been practicing medicine in Har- ·
risonburg?
A. Since 1932.
Q. What school are you a graduate oH
A. University of Virginia, 1926.
Q. Did you -practice any, Doctor, before you
page 1116 ~ came to Harrisonburg?
A. At Chase City.
Q. How long ,did you practice there?
A. About four years.
.
Q. Doctor, were you acqu~inted with Frank C. Smith J
A. Yes.
Q. Was he a patient of yours?
A. He was.
Q. After bis return from the Army in the early part of
1945, did be come 'to you for treatment, sir!
A. Yes, I saw him, I believe, it was in the early part of
Febru·ary-may I refer to my·
Q. Yes, sir.
.
A. February 17, something like that. February 8 was the
first time.
~
Q. Did you see him again on any other time?
A. I saw him· again on February 17 and then again on February 20.
·
Q. Doctor, did Frank Smith say anything to you or consult you about anything in regard to iodine Y
A. Yes, he told me be had taken some white iodine, whic11
I think he said he bad mistaken for cough syrup, and he felt
that that had upset his stomach.
· ·
Q. Doctor, was Frai].k Smith worried about his sexual capacity i
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pag·e 1117 }-

A. I think he was ; yes.
Q. Doctor, on February 17, did you see him

that dayt
.
A. Let's see-yes, that was Saturday. Yes, I saw him
that night.
·
Q. ·what was his. mental condition at that time?
A. Frank was apparently very worried and upset, apparently laboring under right much of a strain, mental strain.
Q. What would you say as to his emotions?
A. Terrible and turbulent ¢motions; he was upset.
Q. He bad terrible and turbulent emotions. Was he or
was he not depressed?
A. Frank was very ,definitely depressed; res.
Q. Doctor, did you treat "him on February 20?
A. I saw him, I think it was about noon of February .20.
Rather he was in the office and my nurse gave him an injection and that was all. ·
Q. vVas he able to sleep 1
A. How do you mean that, Mr. Messick?
Q. I mean-"-'A. You mean during· that period of time that we saw him Y
Q. From the 8th of February on up until. A. He apparently, from what he told me, was rather restless, had· not slept well. He was given some sedatives.
Q. What sedatives do you recall that you prescribed for
him?
.
page 1118 ~ A. I think it was one of the barbiturates, I
think.
Q. Luminal Y
A. Something on that order; yes, sir.
Q. Doctor; did you give bim any injections of anyA. He had injections of Vitamin B extract.
Mr. Spencer: Let me get that name again.
The Witness: Vitamin B complex; I mean. Excuse me.
Q. Doctor; was there any discussion of alcoholics with you
and your patient,
·
A. Yes; Frank had, under the emotional upset that hestrain that he was under, he talked very freely. I asked him
specifically the question of whether he had been using alcohol
and 4e ~aid that he had, and I advised him very urgently not
to use it under his present condition.
Q. ·why did you advise him not to use alcohol, Doctor?
A. Well, any person that's under strain or worried, I think
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it's essential that they should not use it because they are
more apt to 1:recome an alcoholic addict from that.
-Q. Is there any other reason for it?
A. I think that's the chief reason, of l1arm to himself or
1others indirectly from addiction..
Q. You advis-ed him hi his state of mind against the use
of alcohol because of harm to himself and others, didn't
· you1
pag·e 1119} A.. That's correct.
Mr. Spencer: Do you mind not leading the witness?
Mr. Messick: Yes, sir, Mr. Spencer.
Mr. Spencer: I thought he said the principal reason was
that because the people in that state of mind become alcoholic ..
Mr. MessiGk: Then I asked him if there was any further
reason.
Mr. Spencer : Then he said there wasn't
The Witness: I said from addiction.
Mr. Spencer: Sir!
The Witness: From the standpoint of alcoholic addiction.

Q. Dr. Yancey, I believe you told us that you treated him
·on the 20th, the day that he died?
A. I said that he was in the office on the 20th. I think my
nurse saw him and g-ave. him this extract.
Q. And gave him the extract
A. Yes. He came up there, as I recall it, and we were
rather busy at the time and he came in and left.
Q. Dr. Yancey, during the time that he was undergoing
treatment from you, did his wife, Mrs. Grace Smith, show
any interest or inquire of you as to his condition f
A. She came up one day at noon. I did not
page 1120} see her nor did she wait, as I imagine she came
up at her lunch hour. And I think it was on the
first visit that she called and inquired about him. That was
sometime around February 8 or 9th, or somewhere in that
first visit. The details of that are rather obscure but I do
know that she called.
Q. Dr. Yancey, do you lmow ·w'inifred Velin7
A. Yes, I know her.
Q. vVas she a patient of yourst
A. Yes.
·
Q. Along about the 20th of February, do you recall whether
or not she consulted you¥
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A. Winifred Veli:n consulted me-I forget, I looked it up
before I cmne, but the dates were-oh, five or six times between, we'll say, the· 2nd of February and the 22nd, or somewhe:re ale:ng in there.. I think I saw her specifically cm thfr
19th and 20th.
Q. Do you remember whether or not she had a oold at that
time?
A. She ha:d a eold; yes..
.
Q. Doctor, I believe this expression I used "sexual capacity" is also sometimes called. "lost manhood", isn't itf
A. Vv eH, l think so ..
Mr* Spencer: What was that fast answer, Doctorf

pag.e 1121

~

The Witness: The answer was, "Yes''. I said,.
"I .think so".
.
lfr. Messick~ Your witness, gentlemen.
CROSS EXAMINATION.

By Mr. Spencer:
Q. Dr .. Yancey, sexual capacity is a rather relative· termr

I take it, isn't iU
.A. Very definitely relative term.
Q. Varies a great deal in different inilividua1sf
A .. That's correct.
Q. And whether a man ha:S' enough of it, or not, might depend on, shall we say, how much was required t
A. I think that, or the mental state, either one. It is. a
right deep S\lbject..
Q. I didn't mean to be crude at all but due to the circumstances of this case I think it might be inquired into. You
say that Mr. Smith came to see you the first time on the
8th of February Y
A. Yes, on the 8th.
Q.. And at that time he was seeking your a.id as a physician,. wasn't he Y
A. That's correct ..
Q. And he wasn't trying to depart this world by any
means, was he Y
A. Not tha.t I know, sir.
Q. He was trying· to get well f
A. (Nodded head.}
page 1122 ~ Q. Complaining of some trouble in his
stomach!
.A. That 1s correct.
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Q. And he told you by mistake he had taken some white
·
iodine?
A. That's correct, and he felt this white iodine was the
thing that upset his .stomach.
Q. And was seeking your advice as to how to get that stomach well?
A. That's correct.
Q. As a matter of fact, Doctor, isn't it a fact that when
a person gets nervous, upset condition, or under a strain,
very unhappy over something, that their stomachs do get upset?
A. Yes, they do.
Q. I believe that'~ what lead you or started you in that
direction of inquiry, didn't iU
A. How do vou mean that f
Q. I mean by that that you found. no physical-nothing
physically wrong ¥
·
A. Ori physical examination, I did not find anything wrong
and felt that it was a nervous thing· behind it.
Q. You used this term in connection with that last trial
of this case, I believe, Doctor, and I don't know exactly what
it means. You say: "and I know what he was
page 1123 ~ speaking of is Lugol 's' '-L-u-g-o-1-'' solution,
which is, of course, harmless in moderate quantity; and I asked him at that time how be happened to take
it, because it was very obvious it was not intended to be taken
internally, and he said he g·ot it by mistake for cough syrup.''
A. I said I believed at t.hat time that that was Lugol syrup;
is that correcU
Q. From your examination, you found nothing physically
wrong and decided that his mental condition, something was
upset in it?
.A. That's correct.
Q. And I presume you then entered the field of inquiry,
that is, asking him about himself, did you not?
.A. Yes, I did.
Q. Did you find out what was worrying him?
A. Well, from the 8th to the 20th-on the night of the 20th,
he came in my office and he was-I mean you could feel that
he had something on his mind. I mean that I finally asked
him to get it off of his mind.
Q. You are mistaken about that, Doctor. Wasn't it the
17th?
A. That's right; it was the 17th, prior to his death.
Q. And that was on Saturday night. Is that when he
talked to you freely¥
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A. Yes, that's when he talked.
Q. ,vhat did he tell you, Doctor t
A. ,vell, the essence of it was that he was
simply worried over his family relationships and that he
come back and he felt like things were not as they should
he at home and I think that was the background of his nervous
-or condition there.
Q. Did he tell you whether or not that he believed. his wife
was running with other men?
A. Yes, he did.
Q. Did ·he tell you whether or not he intended to keep his
home, preserve his home, if he could.
A. If I recall correctly, his one interest was to be able to
hold his wife and to keep his· home together.
Q. His one interest was to keep his wife?
A. That seemed to be one of his chief obsessions.
Q. Keep his home together?
A. That's right.
Q. Chief obsession. Did he indicate that even though she
had been untrue to him he· was still willing to take her back
and keep his home intact?
A. Yes, he did.
Q. Doctor, would you think, with the average· man, who
had been in the United States Army' for a year and just been
discharged, and· come home and found that kind of situation,
whethe1~ it was true or untrue, or thought. it was
page 1125 ~ true, would be upset?
•
A. Yes, he would be.
Q. Wouldn't he, if he had a spark of manhood in him, be
in n mind of terrihlc emotions?
A. Yes, I think he would.
.
Q. t.Tust most any man would be tol'l'ihly upset. He indicated to you that he loved his wife, didn't he¥
A. Yes, he did.
Q. And that despite her aberrations he would still cling to
her and preserve his home?
A. Yes.
Q. He must have loved her right much, mustn't he!
A. Apparently so, from what he said.
Q. I understood you to say, Doctor, that you questioned him
about the use of alcohol T
A. I did.
Q. On any of those occasions when you saw him, was there
unv signs of the use of alcohol?
- · A. None that I could detect at that time. He may have
had something to drink but he wasn't under the influence of

page 1124

~
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alcohol Saturday night. I mean, t won't :say that he was
,drinking.
Q. I reckon if a man is going to do any drinking, he usually
does it on Saturday night, ,doesn't he1
A. I imagine so..
page 1126}

:M:r. Messick-: vVh-at's wrong with the othei:
nights1 .
·
:Mr. Spencer: Well, this man particularly is the one we
.a1·e interested in.

Q. You did not detect -or couldn't say that he had anything

to drink on any of those occasions j

A. Not. that I know of; no. I mean I just don't .recall that
phase of it.
·Q. -He freely told you that he ha:d been using it and I believe you said, on the other trial, using it more than was
good for him, didn't you,.
A. Yes, he did.
Q. And didn't he tell you that the reason he was doing it
was because of the worries he had at home?
A. No, he didn't say that.
Q. Did you deduce that from what he said?
A. Well, I imagine so; yes.
Q. That isn't an uncommon thing for a man to take a drink
if he's got a lot of worry on his mind to try and get. away from
:things a little bit, or ertse up on them a little· bit, is iU
A.. I don't think so.
Q. I believe you've got alm.o'St a universal phrase that,
whetlrnr it be a he or she, is "driving him to drink" T You've
heard that expres,sion, haven't you, Doctor¥
page 1127 } A. (Nodded head.)
Q. So t11is mun, in the first place, seeking your
advice as a Doctor, wasn't trying to die but to get well and
to improve himself, wasn't he?
A. Yes, he was.
Q. And to build himself up to meet whatever the requirements at home were; is that righU
·
A. That's correct.
Q. And you gave him :Vitamin B complex 1
A. That's correct.
Q. What is Vitamin B complex, Doctor¥
A. It is one of the groups of the Vitamin B, rather of the
several Vitamin B vitamins.
Q. What do you give it for?
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A. You use it frequently in ne1:vousness and nem·astheni<!
conditions.
Q. It is ·a sort of a general tonic to the systemi
A. General tome is what it is..
Q. Given to almost all kinds and classes of patients, isn't it 1'
A. It is.
Q. What is luminaU
A. Luminal is a sedative; it is phenobarbital.
Q. It is about the mildest of them all?
.
A. No, it is a relative mild sedative andpage 1128 ~ Q. By ''sedative'' you mean something to ease!
your nerves and make you go to sleep t
A. That's right.
.
Q. They give- luminal to babies in the hospital, do they not,,
sometimes, before they even leave the hospital Y
A. In small doses ; yes, sir.
· ·
Q. You didn't preseribe any large dose for him, did. you t
A. No, not any excessive dose.
Q. Do you remember what you prescribed t
A. 1 forget. When I said that it is one o.f the barbiturates,.
I mean the particular drug. I've forgotten :which one it was ..
Q. I '11 call your attention to this. fact,. that you testifiedI'll ask you if you didn't testify, in the record at page 356,
at the·.last trial of this case, that it was luminal t
·
A. Yes.
Q. What size dose did you give himf
A. I don't recall off-hand. The. average dose that you
would give an adult of his age.
Q. That happens to be what Y What would you say the
average dos.e is?
·
A .. That varies with the different individual and for n
cause. Sometimes a half grain, grain and a half; I have
used as much as three and four grains.
page 1129 } Q. But you say you thought you ga vc him
the average dose Y
A. I imagine I gave him probably a half grain or grain. ·
I just don't know o:ff-hand.
Q. I believe as to February 20 you said that he came in
· . there and got the shot. You mean by that the injection with
the needle or B complex f They do call it B-plex sometimes,
don't they?
A. That's right~
Q. And that was administered by the nurse¥
A. If I recall correctly, it was.
Q. You had no chance to observe him that day!
A. No.
·

I
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Did yqu actually see him, Doctor 1

.

:A: I don't recall whether· I did, or not;. no, sir~

.. . .
. Q. Did yqu see, in. any of your examinations of tliis inari,
_he. w~s ~n~'ane or diagnose hirri as behig insarie or approaching insanity,
·
A. I couldn't answer that questio1i very well~ Mr. Spencer.
I don't think I would be qualified. to p'ass on the insanity oi1
'just this casual. examina tioii.
.
.
.
1
Q. ~ut your obse.i·vation was that this nia1i was sufferingkept on referring to his iµental condition, that he was worded
.
.
about his family situation' .
page 1130 ~ A. B:~ "\\'US defiiiitely. worried aiid upset
·, . . . :· . . Q~ 4rid; you ~ay .that's. ria~ui·al aiid normal
thirig for a ina11 who thinks-oi· in fact his lionie has beeii
invaded?
.' A. Yes,. regardless of whether it ,vas or wa·s not. To his
mind it was and he was·upset
.
Q. It wouldn't make inuch difference ,vlietlier it ,vas true or
untrue, if h~ aditally thcrqght it?
.
A. No, sir.
.
,
, Q. Mr. Messic\ elirited,froni you, I think by way of leadingor asking you in connection with this alcoholism .and your
advice to; him, not to. dri:nk_while he was in that state of niincl,
and I believe you said principally because people in that sfate
of mind do become alcoholic addicts 1
A. Yes, sir.
.
· Q. And _a~ a fu!ther and secondary matter .that a person
in that frame of mind, phis soine liquoi· in tliein, might do
··somebody sofil:e hfirm?
A. That's correct.
.
Q. Who do you thin.k that perSOil: would be
likely to
'do the harm, Doctor, the man who invaded hfs hoine or himself? .
..
.
.
·.
A. I ·can'f.answer that. You can't tell where that would
go.
.
. .
. ..
Q. Not as a doctor, but just as ·an ordin'ary~ everyday citi,.
.
. ·zen J .
page 1131 r A. I wouldn't hazard a guess. It would be a
.
toss of a coiii. . .
Q. Do yo11, know this man Ralph Gar1ied
A. Yes, I.do'.; . . ·· .. , ..
Q. Ar~ you his physician too!
A. Yes.
·
.. Q. Do you recall, along about the first part of February of
1945, dressing his hand for a wound in it?
·

t~~t
1

a
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I
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.

·

Supreme Court of Appeals of Virginia

724

B. S. Y a;ncey.

A. I think it was approximately · February 6, I believe.
Somewhere the first pad of February.
(~. What did he tell you was the cause of the wound f
A. He said he had fall en off a bicycle and skinned his hand.
He had rig·ht much infection.
Q. Did he skin ·his hand?
A. There was right much infection.
Q.
as it a deep laceration .or just the skin?
A. I don't recall it because t}le skin was right mµch swollen
and we looked at it under the fluoroscope to see if there was
any fracture and there was 1iot.
·
Q. Would that have been subsequent to a dance at which
he was bouncer, or put. somebody off of the floor, at the
Country Club.
·
A. I don't know that.
Q. Supposing that the evide11-ce shows that that occurred
on February 3; was it later than February 3 that you saw that
handY
page 1132 ~ A. I think it was .. I'm not positive. I think
it was February 6.
Q. And it was also prior to February 20 !
A. Yes.
Q. Did you see any bruise about his face at that time, Doctor!
·
A. I don't recall that ; no.

,v

Mr. Spencer: All right, sir, I think that's all.

RE-DIRECT EXAMINATION.
Bv Mr. Messick:
·Q. Doctor, decolorized tincture of iodine is poison and so
·
labeled, is jt noU
A. Yes, sir. When J said "Lugol solution", that's the
reason I made that specific correction, because my impression
of decolorized iodine, when he first mentioned it, was Lugol
solution, which was a relatively harmless drug. However,
we found later that decolorized jodine is tincture of iodine; is
iodine that has been decolorized ~nd used for cosmetic pur-.
poses.
B~r Mr. Spencer:
Q. You mean if that's the 11urpose?
A. I'm speaking of· decolorize.d iodine.
1jage. 1133

~

Mr. Messick: That's the whole bottle that was
taken from the Smith home?

Ralph H. Garner v. -Commonwealth of Virginia

i.23

George Maus.

Mr. Spencer : It isn't in evide.nce in this case.
Who took iU
Mr. Messick: I've forgotten who it was that took it.
Mr. Spencer: I can tell you who it was that took it: Mrs.
<Grace M. Smit1i.
Mr. Hamm~r: ]\fr. ·weaver gotit.
Mr. Messick: .l\:lr. Weaver, I think, got it from the hpme
:afterwards.
·
By Mr. Messick:
Q. However, that bottle there is labeled "POISON", is it
11ot, Doctor f
A. I can't see it from that distance.

(The bottle was handed to the witness.)
A. Yes.
Q. And labeled as '' Decolorized " A. ''Decolorized Tincture of. Iodine:''

Mr. Messick: I think that's all, Doctor.
Mr. Spencer: Stand aside, Doctor.
,vi tness left the stand.
page 1134}

GEORGE MAUS,
sworn for the defendant.

DIRECT EXAMINATION.
By Mr. Messick:
Q. Mr. Maus, where do you liveY
A. Ed~nburg·.
·
Q. Edinburg, Virginia f
A. Yes, sir.
Q. What business are you engaged in?
A. Insurance.
Q. Where is your office, sir Y
A. National Bank Building.
Q. In The National Bank Building t
A. Yes, sir.
Q. How old are you, sir f
A. Fifty-two .
. Q. What condition is your eyesight in 1
A. With glasses it is normal; they are normal.
Q. What insurance company do you represent, sirf
A. State Farm Companies.

•
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· Q·. State. Farm Mutuals, I believe it is called, or State
Farm Companie~?
.
· A. It is a group of companies called the State Farm Companies;.
.
Q. Mr. Maus, do yon drive an automobile t
A. Yes, sir...
.. page 1135 ~ Q. How long haye you been driving a car 1
A. Thirty-one years.
.
.
Q. On Wednesday night of this week at our request, did yori
go up on Willow Street to participate in some tests?
~: fnes;::ricipati~g iii those te~t~ did ~ori ride in a ca~
with meY
A. Yes, sir..
. ,.
.
Q. Do you .kno~ whose car I ,vas driving t
A. Dale Peters'.
Q. Who is Dale Peters f
A. He's claims adjuster..
Q. Where is his office -located?. ·," ;
~ 1
·
•
A. In the same building, in the First National Bank Building.
.
. - .
Q. In Harrisonburg, Virginia Y
A. Yes, sir.
· Q. :what kind of a car does Mr. Peters own that was bHing
driven on tbat occasion by me!
A. 1942 Plymouth.
.
Q. Were those tests made on Willow Street¥
A. Yes, sir.
·
. .
.
,
Q. Mr. Maus, .I.will ·ask.you to .tell th~ Court if at the time
the tests were made there was an a1~tomobile park~d on the
· west side of · Willow Street along near the
page 1136 } Rhodes' home Y
· .
..
· · ·
. A. There was at least one car par,ked ther(~. .
· Q; That would be on the opposite side of the street from
the Rhodes' home f.
A. That ,would be on the west side.
.
Q: Just tell the jury where ·you were riding in the auto. mobile---in the Plymouth car that belonged to Mr. Peters. .
· A. Riding on the right, front-in the front seat on the right
side, side of the driver.
·
. ;
Q. In what direction was that car headed on Willow Street!
A. That you were driving, sirY
Q. Yes.

A. South.
..
·
.
Q. Did we meet a car approximately in front of the Rh<ides
home!
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A. We met a car along the line there somewhere about the
third house down.
. ,
Mr. Spencer: Mr. Maus, I suffer from the same difficulty.
Could you speak a little louder?
The Witness: I have a weak throat; I'm sorry.
Q. Did you or did you not endeavor to see who was driving
the car?
A. I tried very hard to determine whether I could· identify
anyone driving the car.
Q. About what rate of speed were the two cars
page 1137 ~ traveling?
.
A. Oh, approximately ten to fifteen miles per
hour.
Q. Were you able to identify the driver of the car?·
A. No, sir, all I could see was the outline of a person in
the car.
Q. Could you tell whether it was a man or -woman 1
A. No, sir.
Q. Could you tell whether it was white or black?
A. No, sir.
Q. Mr. Maus, did or did not the cars, after they passed,
stop there on Willow Street?
A. Yes, sir, they stopped.
Q. What did· you do after they stopped?
A. Got out and went back to see who was driving the other
car.
Q. Who was driving the other cad
A. Mr~ Garner.
Q. Were you able to ascertain that fact before you went
back to the car?
A. No, sir.
Q. Mr. Maus, on the 14th day of February of this year,
did you participate in similar tests the1~e on Willow Street 1
A. Yes, sir.
,
Q. Tell the jury whether or not in the tests that you participated in in February of this year, if you were able to recognize the driver or occupants of vehicles that you.
page 1138 ~ saw or met on the street there?
·
A. I was looking and endeavoring to recognize
the drivers and I couldn't definitely-I could see the outline
· of the person but I couldn't tell definitely who was driving.
Q. Could you tell whether they were black. or white, ma11
or woman?
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A. Well, it so happened that it was a darkie in the bunch
and I didn't know when he passed.
Q. Do you recall the type of car that we met on the test on
Wednesday night, the car driven by, yon say, Garner when
you went back!
A. It looked like an Oldsmobile.
Q. ·what was its color?
· A. I don't know, sh.
Q. Don't remember the color. Was it a four-passenger car
or-

A. It was a five-passenger car; at least it had two seats.
Q. It had a front seat and back seat?
A. Yes.

Mr. Messick: That's all.
CROSS EXAMINATION .
.
By Mr. Spencer:
Q. Mr. Maus, you say you went up there in February of
·
this year and made some tests f
page 1139 ~ A. Yes, sir.
Q. And then you went on Wednesday nigM of
this past week. ·with whom did you go in February?
A.
ell, there were a group of fellows. I wouldn't know
who all was in it. I've seen their faces; I would know most
of them.
Q. Was Mr. Garner there?
A. Yes, sir.
Q. Mr. Hammer?
A. Yes, sir.
Q. Mr. Ruebush?
A. Yes, sir.
Q. Did you know what you were going up there fort
A. Well, I understood they were going up to make a fost.
That's all I know about it.
Q. How did you happen to be selected to go up and make a
test?
A. Well, it just happened to be my misfortune to be down
in that building.
Q. In what building?
A. In the First National Bank Building.
Q. What. is there about the First National Bank Building?
A. Well, we have au office in there.

,v
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·Q. I gather you must mean that also somebody else had
:an office in there that invited youA. There are a lot of offices in tliere; yes, sir.
page 1140} Q. Who got you to go up tbere·f
A. Charlie Hammer.
.
Q. Charlie Hammer. He has his office in this building, does

heT

A. Yes, sir.
Q. And you couldn't say who all was there besides yourself
.and Mr. Garner, Mr. Hammer, and Mr. Ruebush?
A. There were several others that I knew; ye~
Q. You· don't know who they were J
A. Yes.·
·Q. Sir?
A. Some of them.
Q. Who were they?
A. Mr. Dale Peters.
Q. He's also connected with your concern?
A. Yes, sir.
Q. His car was used1
A. Yes, sir.
Q·. Who else!
A. Mr. Lawreirce Moore.
Q. Lawrence Moore?
A. Yes, sir.
Q. Can you recall any more ; can you recall any others?
I don't mean to distress you unduly; if you don't remember,
it is all right.
,
page 1141} A. Sec, there were different ones on last
Wednesday night than there was in February,
and I just couldn't hardly tell who was at either place. I mean
up there at that time.
·Q. Now you say that on-let's go to the test on Wednesday
11ight. Do you recall who was up there Wednesday night?
A. In addition to those that I've named, Mr. Mason·Q. Mr. Mason?
A. Yes, sir.
Q. Anybody else?
A. Some other- people that I had not known hefore; I had
never met.
Q. Now you say Mr. Messick was operating a car belonging
io Dale Peters?
A.· That's right.
Q., And do l understand that you just made one run_, that
you tried it one time?
.A. Yes_, sir..
1
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Q. And Mr. Messick drove you southwardl:), along Wilfo,\Street towards West Market t
.
A. Yes, sir~ '!'hen apparently you eome up and broke it up~
Q. I didn't intend to break it up.. I just wanted .to see what
you were doing. It did stop as soon as we got up there, di<ln 't
. iU
page 1142 ~ A. Yes, sir..
Q. And this other car was meeting. you on·
Willow Street, that is to say going· northward T
A. Ye·s, si:r~
·
Q. Did -you all start from somewhere else, up on Shenandoah Avenue, and come down Wolfe, come sonth on Willow?
A. It was some other· street. I don't know the streets so
well.
Q. Where was yonr car, the car you were in, when you :first
saw the other car coming¥
A. Well, about the time we started in "Willow at one cn<l
the car was coming in from the other end and met about
where they say the Rhodes home is.
Q. Met about where they say the Rhodes home is t
A. Yes, sir.
Q. Then you all traveled perhaps twice as far as the qther
car traveled in the same time, didn't you t
A. I wouldn't know.
Q. I'm uot so very familiar but my recollection is tliat the
Rhodes home is down near the end of the block.
A. I don't think so.
• Q. Next house to the end, isn't that righU
Mr. Messick: That's not a block. The street is on down
:farther.
Mr. Spencer: There's a street lightpage 1143 ~ Mr. Messick: But it doesn't happen to l>e a
street.
A. I would have thought it would be very close to the center of the block; I don't know.
Q. You mean that the house of-the Rhodes house, is about
the center of the block 1
A. Yes.
.
Q. As this car came towards you 1 what part of the· street
was it driving-in, the car which was meeting you 1
A. It was driving, I would say, on his rig·ht side.
Q. On the right-hand half of the street 1
A. Yes.
,Q. Which.side were you driving· on Y
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.A. On the right side.
Q. Your right side 1
A. Yes.
Q. Which would have been his left side. As you passed,
did the cars just pass each other, each one- continuing straight
ahead?
A. Rather slowly, yes, about te·n to fifteen miles.
· Q. Was the car you were meeting, it wasn't being driven
up in the middle of the road T
A. Not·Q. So as· to r~n you off the road?
A. It was before, on Wednesday-the night of
page 1144 ~ February 14, the car that I was in at that time
was. stopped.
·
Q. Stopped"?
A. Yes.
Q. Now let's stick to this one run. I understand you to sa)'·
that you made one mn before I had the misfortune to interfere. I don't mean to interfere, I just wanted to watch.
Mr. Messick: ·we still im1 ite you.
Mr. Spencer: I'm just apologizing,- Mr. l\Iessick, for being
so rude.
.
Mr. Messick: I didn't mean to interrupt you and I apologize right back at you.

Q. You say that this car meeting you was not being driven
up in the middle of the road as it approached you?
Mr. Hammer: On which occasion f
Mr. Spencer: I'm talking about the night Mr. Messick was
driving.
A. It was approaching and I couldn't tell exactly whether
it was exactly, all of the way, over on its right side or whether
it was a little bit in the middle. I just can't tell that when
· you see lights approaching.
Q. Can you tell whether or not he had to pull off of the road
to let him go by?
'
A. Oh, no.
Q. You didn't. Now you say you, later, dispage 1145 ~ covered that it was Mr. Garner; after he had
traveled some little distance he stopped and you
went back and Garner was in the car?
A. Yes.
Q. Do you know whether Mr. Garner was sitting forward,

Supreme Court of Appeals of Virginia

732

George Maus.
leaning forward on the wheel, or leaning back,· or sitting
straight up?
A. He was just simply sitting there in the car when we
got there.
Q. I mean as he passed you?
A. I wouldn't know, sir..
Q.
ouldn 't know f
A. No.
.
Q. Do you know whether his hat was pulled down over his
eyes or anything to shade his face?
A. I wasn't able to determine.
Q. Do you remember wl1ether your lights were bright, dim,
intermediate, or up or down?
A. The lights were regular driving lights.
Q. Just what do you mean by "regular" driving lighfa?
A. Well, the bright lights were on.
· Q. I mean by that, some people think that the brightest
you can get them is regular driving lights and other people
consider them dim and thrown down as regular driving lig;hts.
A. ·well, I wouldn't know, sir.
.
·
Q. How about the car that was approaching
page 1146 } you : do you know how his lights were?
A. No, sir.
Q. You didn't stop or almost. come to a complete :stop
nnd right in behind a car and come out like that, did you
(indicating) ?
A. Not exactly.
Q. There is some reference by Mr. Messick, I believe, that
the car was parked over there. Now yon didn't run in behind
the car that was parked th~re, did you, to get out of of the
way of the other car?
A. The car was parked and then cut out, you mean?
Q. Yes.
A. Well, there was one th~l'e on do"1'11 the street.
Q. I believe you said that in February when you were out
there-now on that occasion, yon couldn't see anybody?
A. You couldn't see whether it was a man OF woman or
black or white. I'm talking about this past Wednesday night.
Q. But on February 14 you ·were out there you eould see
the silhouette of the person sitting up in the car drivin1~Y
A. In some·
Q. Couldn't quite recognize them l~ut yon could see it?
A. Some of them. In other words, some seems-the driving
lights on soµie cars affects it differently than others.

"r
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·
Q. And on one occasion you, ·yourself, .could
page 1147 } see better than on another occasion, couldn't you!
A. Yes. Oh, naturally.
·
Q. You could see better on the 14th of February than you
could this last week T
·
A. Yes, but so far as identifying the ddvers, I just wasn't
~ble to.
Q. But all the same, on one of those nights, you could see
better than you could on the other night!
A. Different cars.
Mr. Spencer~ You may take the witness.
Mr. Messick: That's all; thank you1 Mr. Maus.

Wit~ess left the stand.

LAWRENCE MOORE,
sworn for the defendant.
DIRECT EXAMINATION.
By Mr. Messick:
.
Q. You are Mr. Lawrence Mo.ore?
A. Yes, sir.
Q. Mr. Moore, where do you livet
A. My parents' home up on Wo'lfe Street.
Q. How old are you, Mr. Mo-ore!
page 1148 } A. Twenty-eight.
Q. Have you r.ecently returned from the niilita rv service t
A. Yes, sir.
Q. Were you overseas Y
A. Yes, sir. .
Q. European Theatre or Pacific?
A. European. .
Q. How -long were you overse·as?
A. Fifteen months.
Q. Mr. Moore, what is the condition of your eyes!
A. When I came out of the Army they were 20/20'.
Q. See all right, can you?
A. Yes, sir.
·
Q. On Wednesday night and Thursday night of this week,
did you accompany some people to Willow Street for the- purpose of making some tests Y
A. That's right., sir~
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Q.. _Coming first to Thursday night, the last time up thm~cr,.
we '11 go into that first, or vice versa, it doesn't make any
difference. . On Thursday night, did you stand with any peo-·
ple at the Rhodes driveway t
.A.. I did; yes, sir.
Q. Were any tests made there in your presence f
A. They were.
Q.. Did you OF did you not endeavor to seE! or
page 1149 ~ recognize the driver of any autom-0bile on that..
street?
A I did; yes, sir.
Q. Did anything happen at the Smith driveway in regard
to a car turning or anything of that kind?
A. A car came down and turned into that driveway, turned
·and came back by us.
Q. Were .there any cars at that time parked on the west
side of Willow Street near or in front of the Rhodes home t

A. Yes, su-.
·
Q. Where were you standing with reference to the Rhodes

driveway?
A. I was standinght right at the end, tllat is, towards the
main street.
Q. In other words, you were standing at the property or
sidewalk line Y
A. Sidewalk line.
Q. As this car proceeded, in what direction after it turned
around was it going Y
A. After it turned around it went north-I mean so-uth.
Q. Went southY
A. Yes, sir, towards West Market.
Q. About what rate of speed did that car pass!
A. About ten 01· fifteen miles an hour.
Q. Did you or did you not try to see if you could recognize the driver of that vehicle?
A. I did trv to eee if I could ..
page 1150 ~ Q. ·were you able to recognize iU
A. No, sir.
Q. Could you tell ,when that car passed, if it was a white
or black person, man or woman f
A. I could not, sir.
Q. After passing, where did that car go to?
A. The car pulled over to the west side of the street and
stopped down below us.
Q. About how far south would you say it stopped¥
A. Oh, I would say thirty or forty yards.
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Q. Down below the street light, wasn 1t it?
.,
A. That's right.
Q. Down south of the street light?
A. South of th~ street light.
Q. Did you go immediately to that car¥
A. Yes, sir.
· Q. For what purpose?
A. To see who was really driving the car.
Q. To see who was really driving it f
A. Yes, sir.
Q. On the first test, did you ascertain, when you reached
·
the car, who was driving it?
A. Yes., sir.
Q. Who was driving it 1 .
page 1151 ~ A. 1\fr. -,veaver, I believe.
Q. You mean Mr. Russell ·weaver?
A. Yes., sir.
.
Q. Did you know Mr. eaver before this night?
A. Yes., sir.
Q. You've seen him frequently, haven't you'?
A. Yes., sir.
Q. Now was another test performed in a similar manned
A. Yes., sir.
Q. Vv ere the conditions, or not, practically the same as they
were before?
A. They were.
Q. Was a vehicle parked. on the west side of the street¥
A. It was standing at approximately the same place.
Q. Did anything happen at the Smith driveway¥
A. "\Vell, a car pulled in there and turned and came back
by.
Q. Did you or did you not endeavor to see if you could
recognize the driver of that vehicle f
A. I did, sir.
Q. At what rate of speed did that vehicle pass you?
A. About the same as the other one: ten or fifteen miles
an hour.
Q. Were you able, or not, to recognize the driver of that
vehicle?
.
page 1152 ~ A. I was not able.
. Q. Did you try hard to do iU
·
A. Yes., sir.
.
Q. Could you tell if the driver was black or w11ite, man or
womanf
A. I could not.

,v
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Q. "ihat happened to that car after it passed!
A. It pulled over to the west side of the street, approxi~
mately the same distance, and stopped,
Q. Did you go to that car hmnediately to ascertain who
was the driverl
A. Yes., sir.
Q. W110 was the driver of that cad
A. Mr. Garner.
Q, Did he, or did lie not, have a hat ou his head t
A, He had a hat o:n; yes, sir.
Q. ·was the hat-tell the position of the hat.
A. The hat was back on the back of llis· head.
Q. Back on the back of his head. On "\Vednesday night-.
wait a minute. Fir8t., do you know what kind of a ca1' was
being used to make that test on Thursday nigliU
A. Yes., sir.
Q. "\Vhat kind of a car was it?
A. It was a '42 Plymouth.
Q. '42 Plymouth?
pag·e 1153 ~ A. Yes, sir.
Q. Do you know wl10se car it was?·
A. I believe it was Mr. Weaver's.
Q. You believe it was 1'Ir. vVeaver 'sf
A. Yes., ·sir.
Q. ,vhat was the color of that car?
A. '\Vell, I couldn't say that exactly. It was a dark car
Q. Was it a two-seated car or one-seated carY
A. Two-seated.
Q. Mr. Moore, wlrnt was the weather conditions Thursday
nig-htf
A. Moonlight night.
Q. What were the conditions on Wednesday nighU
A. The same.
·
Q. I believe that a prett~T good big moon had been shiningtoo Y
A. Yes, sir.
Mr. Spencer: Don't you think, Mr. Messick, that's going
rig·ht far? This is your witness.
·
Mr. Messick: I understand, but we all know it was-

Q. It was the kind Kate Smitl1 used to like to sing about
coming over the mountain, wasn't it? ·
·
A. Yes, sir.
page 1154 ~ Q. On
eclnesday nig·ht, {lid you ride in an
automobile making tests?
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A. Yes, sir~
Q. Do you know what the approxunate time of night we
were there on Wednesday night f
A. About eight-thirty, I imagine, or nine o'clock; somewhe1~e around there.
·
Q. Do you lmow about what time it was on Thursday night?
A ..Just .about the same time0 I believe, or a little-I .guess
it was a little later than that.
·

By Mr. . Spen~r:
Q. Say ten o'clock?
A. Around ten ,o'clock; yes., sir.
By Mr. Messick:
Q. Did you ride with anyone 011 Wednesday night in a car 7
A. Yes, sir.
Q. Who did you ride with t
A. With you, Mr. Messick.
Q. Had you ever seen me before this trial?
A. No, sir.
Q. Have you any interest in this case at all, sir?
A. None whatsoever.
Q. What kind of a car were we riding· in on Wednesday
night?
page 1155} A. That was a Plymouth also.
Q. Do you know whose car it was f
A. It belonged to Mr. Peters, Dale Peters..

M1-. Spencer: I must be mixed up. Vlbat night did he say
he was driving· Mr. Weaver'sMr. Messick: 'That was Thursday night. I just went v-ice
1;ersa on the two nights.
Were any tests made on Wednesday night?
Yes, sir..
On Willow Street!
Yes, sir.
Q. Where were you ·riding in the car?
A. I was riding in the front seat with you.
Q. Of course that would put you on the right and me on
the left side, wouldn't it?
A. That's right.
Q. Were there any cars parked on "'\Villow StrceU
A. Yes, sir, there was.
·
Q. Near the Rhodes home f
Q.
A.
Q.
A.
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A. That's right, sir.
Q, On what side of the street t
A. On the west side of the street.
Q, On the west side of the street.. About what rate or
speed did I drive the automobile Y
.
A. Around ten-fifteen miles per hour ..
page 1156 ~ Q. Did that car· meet another car at approximately in front of the Rhodes hornet
A. It did.
Q. About what rate of speed was the car traveling that it
met!
A. I judge about the same rate of speed.
Q. Did you try as hard as you couldMr.
Mr.
Mr.
Mr.

Spenc·er ~
Messick:
Spencer:
Messick:

If Your Honor please-That's leading.
I don't like to be fractious bntThat would be leading. I '11 withdraw it.

Q. Did you or did you not try to recognize the driver or
the other vehicle f
A. I did.
Q. Were you able to recognize the driver of the other vehicle?
A. No, sir.
Q. Could you tell if it was a man or womanf
A. I could not.
Q. Could you tell whether it was white or black!
A. No, sir.
Q. After. the cars passed, what happened!
A. They both stopped and you told me to get
page 1157 ~ out and go back up the road and see if I could.
to see who was driving the other car.
Q. Did you go back!
A. Yes, sir.
Q. When you got back to the other· car, did you find out
anythingY
A. Found out Mr. Ruebush was driving the car.
Q. Do you know Mr. Ruebush!
A. I do; yes, sir.
Q. Seen him frequently before this, or not?
A. Yes, sir:
Q. Were any other tests made there on Wednesday ni~hH
A. There was another one just like that one.
~

\·
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Q. First: Do you know what kind of a car it was that Mr.
Ruebush was driving!
A. I believe it was an Oldsmobile.
Q. Sedan or coupe 1
A. Sedan.
Q. Do you know the color of that car 7
A. No, sir., it was <lark, that's all.
Q. Sir?
A. It was dark colored.
Q. "\Vas another test performed there in which you rode in
that night?
A. Yes, sir.
page 1158 r Q. ·was that test performed under similar or
almost identical conditions?
A. They were.
Q. Did you or <lid you not meet a vehicle in front of the
Rhodes home?
K. Yes, sir.
Q. At what approximate speed were the two vehicles traveling that met?
A. About the same as the first.
Q. Was there a car parked on the west side of the street
in front of the Rhodes ]JOme 1
A. Yes, sir.
Y. Did you recognize the driver of the vehicle that you met
then and there?
A. No, sir.
.
Q. Did you try to recog11izc, or not 1
A. I did ; yes, sir.
Q. Were you able to tell if the driver was a man or woman.?
A. I .wasn't able to tell.
Q. Were you able to tell whether he was black or white?
A. I wasn't.
Q. Did anything happen after the cnrs passed?
A. Well, we stopped about the same cljstance apart as they
did on the other test and you told me to ~;o back
page 1159 ~ and see if I could recog·nize the driver then.
Q. Did you g·o back?
A. Yes, sir.
Q. Did you recognize the driv:er after you reacl1ed the other
car?
A. I did; yes, sir.
Q. Who was the driver of the other car '1
A. Mr. Garner.
Q. Mr. Ralph H. Garner f
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A. Yes, sir.
Q. Mr. Moore, 011 the 14th of February of this year, did
you participate in similar or like tests 1
A. Yes, sir.
Q. Tell the jury if a colored man was used in those tests.
A. There was one used; I w-as told !30 later.
Q.
ere you ever able to identify or recog·nize any cars
on that street or the driver of any cnr on that street that
night on February 14 ·i
A. No, sir.
Q. 1Vere you ever able to aseertain whether they wrre a
white person or black person ·y
·
A. No, sir.
Q. vVere you ahle to ascertain if tlwy were man or wonum?
A. No, sir.
page 1160 ~
Q. Do you think you tan sec all right?
A. W c11, t~e Army thong-ht so.

,v

1\f r. Messick: Yon r, witness, gentlemen.

CROSS EXA11IKATI0N.
By :Mr. Spencer:
Q. How did you µ:et <~lected fo µ;o up there, Mr. Moore?
A. I was asked to p;o on one of tlwRc tests.
Q. ,vi10 asked you?
A. l\f r. Hammer tll(lrP.
Q. :Mr. Hammer'?
A. Yes, sir.
Q. Are you a frieml of l\fr. Hannner's?
A. I'm a friend of l\I 1·. Hammer's.
Q. I s-qppose you arc familinr with the met~ of tl1is ,mse
in the trial of Grace Smith. aren't yon~
A. No, sir, I'm not.
Q. You mean tlwy lmvr not boon tokl to yon ~ince you cmne
home?
A. Oh, I read t.lH' paper fl littlr.; ye:--, ~ir.
Q. ·when did you µ:et ont?
.
A. Out of the Arm Y?
Q. Yes, sir.·
·
.A. 27th of October.
Q. That was jn~t n f l'w ,lay~ aft0r flte ln~t
page 1161 ~ trial, Wfl ~n 't it?
A. I imagfoe it )Y:ts; ~-e~, ~ir.
Q. The trial ended here on the 22nd. Tlwn yon l10ard it
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discussed and knew tba t it all hing~d around the testimony,
<0r largely .ar6und the testimony, of this lady who saw Slim
Garner drive by there, didn't you1

A. How was that, sir?
_ ·Q. I say you knew, at least to a larg·e extent, the case
ha11ged on this lady seeing Garner driving ·uy up there1 ·
A. Yes, sir., the test did.
Q. Did you go up there to see what you co'uldn 't see or what
vou could see f

' A. I went up to see what I could see.
(~. And you just couldn't see anything a!
A. Well, I couldn't recognize the driver of a car; no, sir.
Q. "\Vell, now, Mr. Messick reversing the nights on me here,
I don't mean to say intentionally, but I don't know that I
got. the thing- straight. If I did get it straigl1t then on
·wednesday nig'ht, the extent of your observation was two
cars driving by while you stood--tlmt was Thursday niglit?

A. Yes, sir.
Q. Two cars driving by,

011e driven by Ruck "\Veaver and
the second driven bv Garner 1
·
A. Tlaat's right, sir, at different times.
]H1g·e 1162 }·
Q. And I believe y·ou said tltey drove by-all
these cars going ten or fifteen miles an hour?
A. S0metl1ing· around tl1ere.
.
Q. They diclll.'t p;o ten or fifteen or twelve, they go ten or
-fifteen 1
A. That's prn;;sible; I said approximately~
Q. And when you got down to tl1e time t.lrnt Garner went
hy tlrnre, you went dmn1 to ~ee wl10 it wn$ and you observed
l1ow his hat. wn~!
A. Yes, Rir.
Q. How wa-s hi~ hat when hC' drove by yon?
A. Well, l c'tmldn 't see that good; couldn't ove11 Ree that.

g·ood.
Q. You don ·t know w11etlwr it wns on the hack of his head?
A. I didn't know wl1et.hcr it wa~ fl nrnn or woman or whether
H1ey bad a ]wt 011, or not.
Q. But yon took notire of how the lrnt wnR wlwn you p:ot
1low11 to tlw ead
A. Someone mentioned ahont tl1c liaL
Q. vVho WflR that f-Omeone !
A. I hrfiP-Y<' it was Mr. Hnrnnwr wl10 struck fl mAtc-11 to
..;;ee.
Q. And lw lrncl plenty of tim~ to fake 111:;. lm t from over hL;;

.
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eyes and put it on the back of the- bead t·
A. I imagine he could have.. I don't know;
whether he did,. or not..
Q. How were the lights on these cars as they came by you t·
A. They were on bright..
Q. They were on bright 1.
A. Yes, sir.
Q.. Were there lights 011 the &:shboa:l'd, lights on the dashboard inside of the car y
A. Yes, sir..
Q. Do you mean that with the lights on th~ dashboardwhat kind of lights did they bave-1 Did they lig·ht up th0
interior of the earl
A.. No, e;ir, not very much ..
Q.. It is bound to have lit it up some?
A. Not in the car I was in.
.
Q.. What I meant to ask you was-maybe- I didn't make
myself clear: At the time these two cars passed vou, w·ere
the lights on the dashboard on?
..
A. On which car.
Q. We'll take them one· at a time.. The one !fr. ·weaver

page 116-3

drove?

f

of

A. I didn't take notice
that at all. I just looked in ancl
recognized the driver and that was alt
··
Q.. Vlere they· on when Mr. Garner drove by 1
page 1164 ~ A. I couldn't tell you.
·
Q.. You 'vc just a minute ttgo said tl1at you
could tell.
A. I said the lights in the car Mr. Messick was driving was
on.
Q. I hadn't been asking you about the car l\fr .. Messick was
driving. I have been talking about the nig·ht you made two
observations as the car drove by you, while you were standing in Mrs. Rhodes' driveway or at the edge of it. I thought
I made myself clear about that, didn't' I 1
A. No, sir, you didn't. ..
Q. Now we '11 -start all over again. Do yon understand now?
A. Yes, sir.
Q. As tl1at car drove by you, the first. one with Mr. ·weaver
driving it, of course you didn't know it at the time, were
the lights on the dashboard or any Hg·hts .inside of the cad
A. Not that I know of.

.

Mr. Hammer: What do you 1nean, when the car was pnssing· or when lie went down to the'.cad

•
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· Mr. Spencer: Lee., read the question back to the witness.

I couldn't .be talking but about the one thfog·.
(The last ·question and ans-wer were read by the reporter ..)
~

Q. You mean by that you don't know ,vhether
they were or were not 1
A. When I walked up to the car to see who was driving
the car, I· didn't look inside to see if there was da~hlights
on. There were threo or four of us there. Mr. Hammer
struck a match and showed us who was driving the car. He
said, "I'll strike the inatch and make sure that you see who
was driving it.'' I didn't take notice of any dashlights or
any other lights burning-.
Q. And you ,vent-when Mr. Garner drove by, were the
dashboard lights on then f
A. Didn't take notice.
Q. And when you went down and lool{ed in the car to see
who was drivingA. He did the same thing· over again; he struck a match.
Q. And you don't know whether the dasl1board lights were

pag~ 1165

onf

A. I couldn't tell vou.
Q. And then aftei: striking; the match, he called your attention to. where his hat was?
A. Yes, he did.
Q. You don't know where the hat was \\rhen he went by 1
A. No, sir.
Q. You don't know wlie,ther he was leaning to the right or
left or forward or bacld
page 1166 ~ A. No, sir, you couldn't see.
Q. You eoulcln 't see anything at all in that
car?
A. That's right.
Q. Just looked like the car was driving by itself ·f
A. No, you could tell somebody was there handling the car
hut you couldn't tell who it was, man or woman.
·
Q. On the other occasion, ednesday night, you stood, you
say-let's not get mixed np this time.
·
.
A. All right.
Q. On ·wednesday nip:ht, ?OU took two trips with l\fr. Messick-I mean you made two runs do,vn ·wmow Street from
the north to south f
A. That's right.
Q. On the first one., did y·ou all come down ·wolfc Street?
A. Come down on olfc Street.

,v
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Q. South on ·wmow?
A. South on ,vmow.
Q. ·Did you see the other car ,vhen it turned on Market

Street'?
,A.
Q.
A.
Q.
you.

Yes.
1Yhere ".,.ere you all when the. car made the tum? .
vVe were, oh, just a little ways clo,·vn on ·willow Street~
And you saw the car making the turn coming· towards
1N as tl1e car being driven towards you up in the middle of
the road or over on· its right-hand side f
pag·e 1167 ~
A. It was over on the right-hand side.
Q. And you all were on your ·right-hand side?
A. Yes, sir.
Q. And you passed smoothly on by?
A. There was another car sitting on tl,e left side of the
street and we had to pull almost
the renter of the road
and get by it and pasi;.; the other one.
Q. But you dicln 't have to run in hel,incl tl.1at ca1· to get
out of the waY of the other car which held the middle of the
road, did you·!
A. No, sir.
Q. You don't kn.ow whether tl10 '-'Ar you met had 011 bright
lig·hts, dim lights, or up or clown!
A. It had on brig·ltt lig-1,ts.
Q. Bright lig·bts?
A. Yes, sir.
Q. ·were they tu nwd up or tmncd down?
A. They were tu rnecl up.
Q. Do·you undershmcl what T nwan hy that? ..After all, WP
1ia.ven 't had much change in <'H rR sinrc the war started, hut
they do have on tlwm a contraption hy which y·ou cnn turn
them from dim to hrig-llt, is that rig·ht '1
A. ··well, you can throw them clown 011 the road or bring
them up.
Q. Th(•11 you ran al~o tlirow them down on the
nage 1168 ~ road 01· bring· them up hiµ:h !
A. ·\Yell, if you are talking· about pnl'kinp;
lights-you rn.ea11 pnrking· lighti:. or dim ligl1ts?
Q. I'm talking a bout tl1e 11C'adlip:ht.R.
A. There's onlv 011e--there ar(l hrn w:n"s that I k11ow of
?OU can ~anipuh.ttP lig·hts on the automol>ile: that· is tltrmv
them down on tl1e road or brii1g them np.
·
Q. You don't. know n lso ahon1 climminp: t.lwrn?
A.
ell, parking· liµ:hts, tlin t 's thf' only tl,ing.
Q. Did you have yours tnnwd down or tu med up?
A. They were turned up.

to
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fQ. 'Turned up big:h1

.
.A ..That's right. I :w.ould call i'.t l);right lights.
Q. Did you all slow dmvn t0 .almost .a stop .to let that car

:go l)yt
A. vV-e slowed d:own to about ten-fifteen miles per hour.

That was the pUJ:posc so w.e'dmect there.
Q. You didn't decrease your speed at all then?
·A. Well, after all-:Q. You had been d1fring t:en-fifteeu mile.s an hour?
A. That's right.
Q. And you keJJt 011 drivi11g· ten-fifteen miles an hour?
A. I don't know about that. l\Ir. Messick was driving the
,car and I was watching the other~ I clidn 't look at the SJ:>eedometer to soo how fa!:-11 he was going.
:page 1169 } Q. But there wafm 't a peTceptibll' slowing
down of the car.. was there f
A. No, sir, not that I lmow of. He may have; he may not..
Q. Did the other car slow down?
A. I couldn ':t tell vou.
'Q. So far as you i{110w then, they both ·went by each other,
·one up in the uiicldlc of tl1e road, paraHel, ·each one going
ten to fifteen m1Ies an l1our f
A.
far as I lmow; yes, sir.
·Q. ·was that same tliing true on t.l1e second OC'currence?
A. ·Tlmf's rigbt.
·
Q. You all didn't 11.ave to rm1 off of the road and cuf back
to keep from nurninp: into the baek of ·a cad
.A.. No, sir.

So

1'Ir. Spencer·: All rigllt, sir, :that. "s .all
1\fr. M·essick-: "T1rn t."$ n]l

·witness left the stancl.
l\Ir. i\Iessick: Yom Honor. T want to sav tliat it is our
l)llrpose to make future tests and tr~r to embritee in every test
·everything that hn s heen developed here on cross examination. I might' sa~~ that for your benefit., ~renUemen, so that
if YOllJ)Uge 1170}
Jifr. Spencer: ,vhoRe benefit?
!fr. 1\l essick: For eounsel 's benefit. I'll ~n<leavor to annnge the tests with rmming· hel1ind a parked car,
dashboard lights ou, dim liglits and bright lig-hts., and people
riding in the back seat that will he ahle to c1PRerihe exactly
,vl1at --the driYer wa~ doing that nigl1l

746

Supreme Comrt of Appeals· of Virginia.

Lawrence Moore.
:Mr. Hoover~ Mr .. Messick, you can't tes.tifjr in advance of
. witnesses that you propose to bring in. Make your tests and
bring your witnesses in.
Mr. Messick: I'm telliug you t]rn t we propose to makethose additional tests ..
Mr. Spencer: From what I can get,. you have- been making.
tests from February to now, nightly..
.
Mr. Messick: I want to make a test that will meet ever,thing that you asked on cross examination, by reliable peopic_.
Mr. Spencer: You don't mean to tell the Court and jury
that you couldn't think of all the things that I could thiuk of,.
Mr. Messick. You heard this evidence in the other case.
Mr. Messick: There's a lot of things that I haven't been
able to think of but I made carefnl notes of them and will
think of them and do it.
·
The Court: What are you going-to do now?
page 1171 ~ Mr. Messick: I would like to have just a minute or two, if Your Honor please, sir, to see what
witnesses have come.
The Court: All right.
(A recess was taken at 3 :25 o 'dock p. m .. until 3 :50 o'clock

p. m.)
Mr. Messick: If Your Honor please, we requested:- I tliink
it was on the first day of Officer N orvelle, certain information,
.namely, the distance from the street light to the Rhodes driveway and the height of that street light from tl1e ground and
the size of the bulb. I understand he has that information
and I'd· like to have him come and give it to us as soon as lie
could. Do you gentlemen happen to know what his information was? We might agree on it.
Mr. Spencer: I think what you stated there about the distance is about right. You say. it is about seventy feet?
Mr., Mes-sick: Approximately seventy feet., but, of course,
· I don't know the size of that bulb and tl1e height it is from
the ground.
Mr. Hoover: That is, he made the inYestigation Y
Mr. Messick: He said that he did, nnd if he could be called
and bririg us tliat inforn1ation, we'd appreciate it.
Mr. Hoover: See if you can get Officer Norpage 1172 } velle.
'Mr. Spencer: vVl1at do you think it is Y
Mr. Hoover: You are not g·oing to wait on that 7
Mr. Messick: vVe are going ahead.
Mr. Spencer: Oh, I th~mght you were going to wait.
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LEOTA SMITH,
sworn for the defendant.

DIRECT EXAl\IINATION.
By Mr. Ruebush:
Q. What is your name, please Y
A. Leota Smith.
Q. Where do you live, Miss Smith 1
A. Near Singers Gl~n.
Q. Were you born and raised in this County 1
A. Yes, sir. ·
Q. Near Singers Glen'?
A. That's right.
Q. ·where do you work!
A. .At the Rockingham Bai1k.
Q. In this City?
A. Tlmt~s rig ]1t.
page 1173} Q. Yon are :Miss Leota Smith; you are not
married?
A. That's right.
Q. Miss Smith, are you acquainted with one 'Winifred
Velin?
A. I am.
Q. How long ba'1·e you known her?
A. I'd say about six or eight years.
Q. Have you been good friends or have you just known l1er
casually?
·
A. ;Been very good friends.
Q. Have you associated with her from day to ~ay1
A. I have.
·
Q. Have you been out with her at nny time at night?
A. I have.
Q. How often 1
A. ·well, there are times I have been out with her quite often
in the evenings, sometime in the early evening every evening.
Q. Wh,ere does she world
A. At Loewner 's Beauty Shop.
Q. Where was sl1e working in Februar~·, 1945?
A . Loewner's Beauty Shop.
Q. You say you have heen going out with her regularly.
How about in February, 1945, prior thereto~ had you been going out with l[rs.--hy tl1e way, she's 1\frs. Velin t
A. That's riµ;11t.
page 1174 ~ Q. Ha.cl you been going out with her at that
timef
1
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A. Yes, sir.
Q. How often?.
41\. ·wen, sometimes I'd see her every day, sometimes in the
evening· I'd be out with her every evening.
Q. Do you know Mr. Garner?
A. I do.
Q. How long have you known 1\fr. Garned
. A. \Yell, ever since he's been in town almost.
Q. Has Mrs. Volin a sweethearU
A. Yes, sir.
Q. ·who!
A. I didn't understand.
Q. "\Yho is her sweetheart?
A. Slim, I guess,·
..
Q. vVho do you mean by ''Slim"'?
A. Mr. Garner.
.
Q. Did she have a sweetbea rt in 1945?
. .i\... She was going with Mr. Gamer tllC'n.
Q. How long had !She been going with l\fr.;Garner, do you
know, prior to February, 1945 ·t
.
A. Y·-l ell, almost since he's been in town.
Q. Has she been going with him since?
A. Yes, sir.
Q. Is he going· with her now?
A. Yes, sir.
pag·e 1175 ~
Q. Have you hecn out at any time with them?
A. I have.
Q. How frequently were you out ·with Mr. Garner and your
friend, Mrs. Velin, in 1945, February, .January?
A. Sometimes we'd b~ together every evening.
Q. Before that, were you out with them at any time?
A. Yes, I have been.
Q. .As frequent as that¥
A. Yes, sir.
Q. Do you know about when Mr. Garner came to 1:-farrisonburo·?
A. It was about Marcl1 or April of '44, I think.
Q. Do you kno,v ho\\· long after he came here that Le started
courting Mrs. Velin ?
A. I would sav fl hout two or three months after he had
been in town.
·
. _Q. Do you knO\v how often l\fr. Ga mer meets l\I l'l--. Velin
arid goes with her; l1ow many times a week, do you know!
A. Well, about e,·ery c\1 ening·, I'd ~a~r.
Q. Was he doing that in February of 19451
l:)

.

•

.
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Leo ta S1rn ·itl,,.
..A. ):es, sir.'•
· Q. Ha_d. he been doing that sm1iebme prior thereto l
A. Yes, sir.
.
.
Q.. Itow long· priori
.
l)ag·e 1176 } A. "\Ven, from the tim~ 11e ~ta rt~d g·o~ng with
. h~r, wllich was about, l. thi1ik, two 01~ tlh;ee
' .
months aft~r he crime to town and from then on it was about
every -evening.
,
.
Q. Do you 1mow whether he met her,. took lwr to lunch, or
not?
A. Yes, sir, the three of us quite frcque~1tly had lunch together.
·
Q. Did you .lrnve supper together or diiiner fog-ether?
A. Yes, sir.
Q. How· ~requcn tly "l ..
·
A. Well, sometimes three and four evenings a we·ek; sometimes oftener.
.
Q. Do you lmow where Mr. Garner was living. in FebruI

'

'

,

'

,,

'

,II

,'> •

I

I

:flry, 1945?

A. I've forgotten the nanie of the street but it was out in
tho north end, on out.
Q. Clinton Street, I believe?
A. That's right.
Q. It is m1 unpaved streeU
A. That's right.
Q. Did you go out there very frequei1tly?
A. Yes, sir, I have been out there frequently in ·a crowd.
Q. Been out there frequently when Mrs. Velin was there?
A. I have.
J>age 1177 } Q. How frequently?
A. "'\\7 ell, sometimes two or three evenings a
week and sometimes more often.
Q. Are you talking· about in February; .Januan~, February?
A. Tliat's right.
Q. '45 and December, '447
A. That's right.
Q. In that period!
A. Yes, sir.
Q. Do you recall whether you saw lVf rs. Volin on Fcbru<lrv 20?
A. I don't think I saw· her that dav~
Q. Did you see her the day before?
A. Yes, sir, I saw her the day before.
Q. Do you know ,anything about her health, whether she
was wel~ or what, or anything about tbat1

150

Supreme· Court of Appears of' Virginim

Leota: Smith~
A .. Yes, sir, I had called the beauty sI10·p to talk with her
and she had left early because she had a cold rund was taking~
a sulpha: drug, or some medicine for it, and sl1e had left early_
Q. Was that February 20 you are talking ab<?ut or what
time!
.
A. On the- evening of February 20.
Q. Did you visit the· funeral home-Higgs Funeral- Home·
at the time l\fr. Smith's body was there!
page 1178 ~ · A. I did.
Q. ·who was with you on that visitt
.A.. Mr. Garner.
Q.. Was Mrs. Velin with you at that time1
A. She was in the car, she didn't go along in.
Q. Did you and Mr. Garner go hr?
A. Yes, sir.
Q. Do you remember whether either one of you signed the
guest register in the home 1
A. I think Mr. Garner did; I didn't.
Q. Do you know w by Mrs. Velin didn't go inf
A. She just didn't have a desire to, I suppose. She didn ''t
want to~
Q. How did you all happen to go ·f
A. I was going home and I had just gotten off from work
and drove around the Square. Someone sugg·ested, I don't
remember who, and I wanted to go,.just more or le~s through
curiosity, I suppose, so we stopped and went in.
Q. Did Mr. Garner show any reluctance or nervousness
of going in there?
A. No, sir, not that I know of.
Q. Did you sec Mr. Garner on February 2H
. A. Yes, sir. .
Q. 1945!
page 1179

r

A. Yes, sir.

Q. Were yon close to him Y
A. Yes, sir, I was.
Q, Where did you see him 1
A. I saw l1im in the beauty shop, I think it was, tliat evening.
·
Q. Did you notice anything unusual about his face?
A. No, sir.
Q. Did you notice any bruises on his face?
A. I've never seen any bruises or marks on his face of
any kind since I've known him.
Q. You did not see any bruises, therefore, on Febrnary

2H
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.A. No, sir. I know I was close to l1im enough to see that
because I was in l1is home that evening.
Q. ,Vhich evening are you talking about?
A. On the 21st, that evening.
Q. February 21, 1H45·?
.A:. That's right.
Q. You were in his home and had occasion to see llim T
A. Yes, sir.
Q. Close up?
A. That's right.
Q. Did he have any talc or talcum powder on his face to
cover any bruises ·1
.A. Not that I saw.
Q. Did you see l\lir. Garner. on the 22nd?
page 1180 } A. I probably did because I saw him every
day. I don't rig-ht off remember but I saw him
practically every day.
.
Q. Practically every day during the week. of the 20th Y
A. That's right. Sometii;ne during lunch time I'd see him
on the street, or in the evening around the beauty shop.
Q. All during this evening-around the 21st, 22nd, 23rd,
that period, ·c1id you see a.ny bruises on his face?
A. No, sir, I have never seen any ..
Q. Do you remember the state of Mr. Garner's health at
that period ~1
A. I think he hacl a very bad cold at the time.
Q. You are talking· about now what date 1
A. Well, on the same evening· that Wi~ifred had a cold.
Q.. February 20 and 21st 1
A. That's· right; 20th and 21st. I think he had a cold at
that time too.
Q. :Miss Smith, what do you do at the Rockingham National Bank?
A. I work in the Proof Department.
Q. In whaU
A. In the Proof Department.
Q. I didn't get it yet.
A. I· work as a proof clerk.
Q. ·what are your duties as a proof clerk f
A. ·well, we take the work from the tellers
page 1181 ~ and we have to prove it up, get it throug·h to the
bookkeepers.
By ltfr. Messick:
Q. See that it balances f
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A. That's right.

By Mr. Ruebush:
·Q. I show you this telephone book and. ask you if yon have
ever
A.
Q.
A.
Q.
A.
Q.

seen it before·?
Ycs, sir, I have.
Ma'am?
Yes, sir, I have seen it.
\¥hereabouts?
Mr. Garner's home.
Do you remember having seen it torn like that'?
A. I do.
Q. Do you lmo,v ·anything about-are you talking about
the cover there now, the torn covet''?
A. Yes. I had beeu-I was out at his home with l\Irs. Velin
and was more or less a joke, I suppose. ,Y c 'd see his numbering alongside where he 'cl jot down a number, she'd tear
it off, more or less in fun. And I remember some. of those
being torn out.
Q. Do you remember having seen numbers written there
wl1ere that front part is torn, for instance?
A. I suppose there were numbcl·s written the1~e because,
· usually, every time we tore a piece out, it was
pag·e 1182 ~ where a number was written.
Q. How about th~1t page following the back, is
there anything· torn out there?
A. Yes, sir. I remember when it was torn out. There was
a number written on i.t. I don't know what, but it ·was just
torn out in a joke.
·
Q. That was done ·while you were out there 1
A. Yes, sir.
Q. ·who tore tbat out, did you say?
A. Mrs. Velin.
Q: That's the young; lady you arc talking about wl10 was
n friend of Mr. Garner'st
A. That's rig·M.
Q. Have you any idea when it was tom out or anv parts
of it torn out 1
·
A. No, it would he nt different times, different occasions
y,,e 'd be there. If thel'O w_a$ a number seen, just in a jok()
1t was torn out. She'd usually tenr it out nucl throw it away.
Q. Tear out piece~ n t a time?
A. That's right.
·
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Q. Have you any idea whe.ther ,that book was forn like tliat
before the death of Mr. Snnth "?
A. I suppose it was because I ,vasn't in the home more
.tha·n twn or three times, I don't suppose., .after
}Jagoe 1183 } that, that I saw the telepl10ne book.
Mr. R.u.ebush: That's all, ge11tlemen.
CROSS EXAMINATIOR

By Mr. Spencer-:
·
Q. Miss Smith, you say you and l\Ir. :Garner, togetl1er witb
:.Miss Velin, went to tl1e funeral parlor where Frank Smith'.s
·
remains were lying?
A. We three were together. Mrs. V-elin stayed in the car
and Mr. Garne1· an,d I went in.
Q. Wlrnre had you all been that night-first, may I ask you
what night tlrnt was?
A. It was 'On Sat.urda y evening.
Q. Saturday evening?
A. Yes, sir.
Q. You mean by that nighttime, do you 110t f
A. '\Vell, it wasQ. Or after work!
A. I wouldn't know the exact time. It was getting, I know,
g·ctting dark. It was probably 6 :30 or seven o'clock fo the
evening. I don't know the time.
Q. Wl1ere had you all been, Miss Smith?
A. '\Vell, I had gotten
from work and gone to tI1e l>eauty
sl1or> to meet Mrs. Velin and I was living at tlw south end
of town at the time and Mr. Garner and Mrs. Velin were
g-oing to drive me out where I was staying:.
page 1184} Q. They were going to. drive you ouU
A. Out there; yes, sir.
Q. To the south end ·of the town?
A. South end of the town; yes, sir.
Q. That would he out this way (indicating)~ or am I
wrong1
A. I'm turned around.
Q. The south would be over this way (indicating), wouldn't
itY

off

:Mr4 Messick: Yes, that's dg-ht.
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A. The south end.
Q. And you were starting from this place over here· right
across the street. This beauty parlo:r: is up over Frichlle's;
Restaurantr isn't it?
·
A. Yes, sir.
Q~ A.n.d you started from there and they were going to,
take you home?
A. Yes, we were coming up the street, I mean headed!
north, and came around the Square.
Q. You canie around the Square t
A. Yes, sir.
·
.
Q~ Your route home didn't take you past the fimeml parlor, did it?
A. vVell, we could take that s~reet down by there and come
out to go to the south end of town or could have
page 1185 ~ gone on around the Square. Someone suggested, afte1·· we got in the car-I don't know, it
probably was me·
Q. Probably was you Y .
A. Somebody i:n the crowd, suggested going- in to see the
body.,
Q. Did you know Frank Smith?
A. No, sir.
Q. What interest did you have in seeing tl1e body r
A. More or less curiosity, I suppose.
Q.. Ma'amf
A. I suppose more or less curiosity.
Q. What kind of curiosity t
A. ,ven, I didn't 1·emember of having seen him and I
. guess I just wanted to see if it was someone I had seen or.
didn't know. ·
Q. And you and M1·. Garner-you don't remember who suggested iU
A. No, I don't remember.·
Q. Got out and wen:t in and did you look at his body 2
A. Yes, sir.
Q. He was lying there in bis coffin?
.
A. Yes, sir.
Q. Mr. Garner go in and look at him Y
A. Yes, sir.
Q. Looked at himf
pag·e 1186 ~ A. Yes, sir.
Q. Did you see any bruises, marks, about his
face¥
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A. ·well, I didn't look very close.
Q. Mr. Garner 1
· A. I noticed a mark on his face but I diµn 't look very
close at the body because I knew he was no one I knew; I
had never seen him before.
Q. ·Did Mr. Garner look very closely at the face¥
A. No, sir, not unusually close. Just walked up to the
side of the coffin and looked in.
Q. How long did you look at that face, that body?
A. Just a monient, a second, I suppose, because I just got
a. look to see wba t he looke,d like, I guess, and turned around
and came out.
Q. Then you turned around, you came out, and you say
you did not register f
A. No, sir.
Q. Slim Garner did i·egister 1
A. I think he did.
Q. Do you know ,vhether or not Slim Garner was any
friend of Frank Smith's f
A. Not that I know of.
Q. ·whether he had any reason to register there'?
A. Not that I know of.
Q. About this telephone book: it seems to be
page 1187 ~ torn a triang·ular piece out of the front and
small piece diagonally across tlle back. You
say you saw those tom out f
· A. I saw several of them torn out of there when there
would be a number ,vritten, tear them out.
Q. You say you saw this page torn out '1
A. Yes, sir.
Q. Vv ere there any numbers written on there when the
page was torn out!
A. I think there were some numbers.
Q. Was there any name written on there?
A. None that I notice,tl.
Q. It is in· evidence here that apparently written on that
page, carrying- through to this page, was "Grace 466-629W.". ·
Did you see that1
A. No, sir, I didn't remember any of the numbers because
I didn't pay that much attention. It didn't interest me.
Q. Was this page tom out after these other places had
been torn out or before!
A. I wouldn't say that because I don't know; don't remember.
Q.
ere they tom out on different occasions 1

,v
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A. Yes, at different time~.
.
.
Q. And it was telephone numbers written on there m each
instance,)?
A. Y~s, sir.
pag·e 1188 ~
·Q. In other words, :Mr. Garner had written
telephone numbers on this book and, on three different occasions, the part containing- the numbers had been torn off<i
A. Yes, sir.
Q. Each time b~~ :Mrs. Velin?
A. That's rig·ht. .
Q. By the way, is Mrs. Velin diYoi·ccd or married?

Mr. Hammer: I object to that, if Your Honor please.
The Court: What is thati?
Mr. Hammer: Whether Mrs. Velin is divorced or married.
• .
Mr. l\Iessick: ,Ve '11 develop it ; it won't make any d-iff'cren.f.
The Court: I don't know ,vhat it would have to do with it.
Mr. Spencer: She's claiming- :Mr. Garner is her sw·eetheart.
l\fr.. Hammer: It <loesn't mean that von have to he divorced, does it, Mr. Spencer?
·
Mr. Spencer: Apparently it doeJom't.

Q. You say this was just done in fun?
A. Yes, sir.
Q. vVliat kind of fun would Y,OU call it thnt you
page 1189 ~ all were having·, tea ring- up this· telephone book?
A. Why, I don't know. I suppose it was more
or le$s a joke, whenever a number was seen written, just for
fun she would tear a piece out and throw it away.
Q. You weren :t ]Jlaying- any special kind of gan1e, were
yout
A. No, I wouldn't know of a name for· it.
Q. And each time she 'cl find a number written in there,
just for fun, she '.Ll ten r it out f

A. Yes, sir.
Q. And Slim wouhl mn back and he 'cl write an.other number in there?
A. I suppose whe11e,~er he had H number he wanted to remember he would jot it clown or nny place he found room.
Q. And as soon ns she found tlwre ,vas a number in there,
she'd tear it out?
·
A. Yes, sir.
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Q. What did y-ou all do :after you tore it out, did you laugh
:and hollar and whoop?
A. Sure, it was fun-or at the time.
Q. Gee wliiz, it's a lot of fun tearing up this man "s telephone book 2
A. Yes..
Q. As a matter of fact, young 1ady, wa~m 't this the fact
· ·of it : that Winifred Velin was jealous of Slim
11age 1190} going with other women and when she found he
1iad written tmother woman's telephone number
in there, she tore it out?
A. vV11y, I don't know anything about tliat.
Q. And it wasn't fuu, it was anger and jealousy, wasn't
"it?
A. There was no anger in it that I saw. If it was, I didn't
:See it because it was more or less a joke. I id.idn 't know any
•of the telephone mm1bers and I'm sure she didn't.
Q. Would you fiml any pleasure in tearing a part of that
hook now?
·
A. I guess it was at the time. It wouldn't
now; no.
Q. Didn't I understand you correctly, Miss Smith, that
you said you did see numbers written on that first page there
±hat was torn out, that one page that was torn out Y ·
·
A. Tl1ere w·ere numbers on all of the place that were torn
out.
Q. Numbers on all of the places. But I understand you
· io sav vou don't know whose number or whether .a name w.as
on if?·· ·
.A.. Tliat's right.. I ,don't know.

be

1\fr. Sr>011cer: ·stand a:sid:e..

RE-DIRECT EXA1fINATI0N.
Bv l\:Ir. Ruebusl1:

·Q. Miss Smith, as a matter of fact, a great many people
we're viewing tbe body of Frank Smith while he
pag-e nm } was lying at the m~dertaker's establishment in
Harrisonburg, wasn"t there¥
A. I understood that. there was; yes, sir.
Q. Do you remember whether the American Flag was lying·
on the coffin?
A. I don't remember.
Q. Do you know whether Mr. Garner was color guard ot
in charge of the colors at his funeral 2
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W~ .M.. N o.rvelle ..
A. Ye·s-, sir, I thiuk he was ..
:Mr. Ruebush: That's a-IL
Mr. Hoover·:: Stand aside~
- Witness left the stand ..

vv: M. NORVELLE,.
recalled, hy the .defendant..
DIRECT EXAMINATION.

By :M:r. i\fossfok :·
Q. Mr. N orvelle·, did you do a little measuring fin·· us-?'
A. Yes, sir ..
Q. Did you measure the distance from the street light tliafr
is south of the Rhodes home, the distance from the driveway to the lighi t
A.· Yes, sir.
Q. That street light was what distance·?
pag:e 1192 ~ A. I measured from the bottom of the light
polcQ. Yes,. sir.
A . .-...to the cente1.· .of the drivewaryQ. Yes, sir.
A. On the south side. It was eighty-one· feet..
Q. Eighty-one feet 1
.A. Yes, sir.,
Q. How hig·h is that street light from the ground r
A. Now I didn't mea:sure that, sir.
Q. Did you ascertain what size bulb f

.A. Yes, sir~
Q. What size bulb is itf
·
A. I called :Mr. Armentrou.t who works for the city and
then for that part of it he said one hundred watt bulb.·
Q, A hundred watt' bulM
A- Yes, sir.
.
Q. Would you mind estimating how high. tltat was from
the ground? I don't want you to climb t~e pole.
A. No, sir, I wou 't say because I don't know.

Mr. Spencer: Mr. Messick, as a matter of expediting the
matter, what. would you say is the fair height?
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l\fr. Messick: Well, it looked to me, Bill, like it might be
18 or 20 feet; something like that. Take a look at it.
Mr. Spencer: My impression was that it was
page 1193 ~ probably 15 feet.
·
Mr. Hoover: ·wen, it is about like every other
light pole in town, I reckon.
·
l\Ir. Messick: .A.11 rig·ht, we agreed on a compromise of 18
feet.
.
·
It is stipulated and agreed in the record that the light is
approximately eighteen feet from the ground.
The Witness: I won't say about that; ~o, sir.

Q. That would be a bout right?
.
A. I won't say because I don't know. .A.ny way you take
it it is all right with me because I don't know.
Mr. Messick: I thank you, .sir.
CROSS EX.A.MIN.A.TION.
Bv :Mr. Hoover:
·Q . .A.s I understand, :Mr. Norvelle, your information about
the size or .voltage of the bulb you got from l\Ir. Lods Armentrout?
A.· Yes, sir..
Q. City electrician?
A. Yes, sir.
Q. Diel you ascertain, when you found that, that that wa.s
the same size as the bulb tliat was in there in February,
1945?
A. I asked him coul.d he tell me what bulb that tbev were
using in those lights on Willow Street and that's
page 1194 ~ what he told me. I didn't ask him whether it
was back in 1945 in February or whether now.

:Mr. Hoover: All right.
·witness left the .stand.
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sworn for the defendant.
DIRECT EXAMINATION.

Bv Mr. Ruebush:
·Q. Please state your name.
A. "\V.inifred Velin.
Q. Mrs. Velin, where were you raised f
A. Broadway.
Q. Broadway, Virginia 1
A. Yes, sir. .
Q. In this County!
A. Yes, sir.
Q. What is your age Y
A. Twenty-tl1ree.
Q. Mrs. Velin, where do you woi·k'?
A. Loewner's Beauty Shop.
Q. Where abouts is that located in Harrisonburg?
A. 30 South Main Street..
Q. Tlrnt's rig·ht across the street here above
pag·e 1195 ~
Friddle 's RestauranU
A. Yes, sir.
Q. How long· have you been working theret
A. About three years.
ci. Do you know 1viiss Leota Smith ·y
A. Yes, sir.
Q. How long have you known her 1
A. About six or seven years.
Q. Is she a friend of yours f
A. Yes, sir.
Q. How good a friend 1
A. Well, very good.
Q. Do you go out together at any time?
A. Yes, sir, usually always.
Q. How often a week do you go out together witl1 1\fiss
Smith?
A. Well, while slw was staying· in town, practically every
evening, but since she's moved to the country, I don't see
her quite as often.
Q. Were you a friend of her's in February-tlanuary-.
February, 19451
A. Yes, sir.
Q. Did _that same friendship exist tlJen as does now between you and she f
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page 1196 }

.A. Yes, sir.
Q. In other words that you -and sl1e went out
practically every day together; is that right f

A. Y.es, sir.
Q. Eat lunch fogethed
A. A few times a week; ·yes.
'Q. Do you ent dinner or s.uppe1· togethe1· any?
A. Well, ·once in a while we do.
Q. I'm talking about tbis period now· around February and
.January and February, 194:5.
A. Y.es, I saw her practically every day then. "\Ye sometimes would meet for lunch.
Q. Evei· go out with her at nighU
A. Yes, sir.
.
Q. Kind of her b·est girl friend?
A. Yes, ·sir.
Q. Where did Miss Smith liv.e at that 'time
A. Bluestone Street.
·
Q. WhaU
A. She was staying ·at Bluestone Street some and s.1ie .,cl go
home some.
Q. Where were you Ii ving?
A. Virginia A venue Extended.
Q. February, 1945, you were living on Virginia Avenue.,
north end of Harrisonburg!
page 1197 } A. Yes, sir.
Q. What number?
A. There isn't a number. It was Route 2, .or else you
-could use Virginia A venue Extended ..
Q. Do you recall whether there was anything the matter
with you on February 20., 1945?
A. Yes, sir.
.
Q. What was the trouble?
A. I was taking medicine for a cold.
Q. Do you know what kind of medicine?
A. Sulpha drug.
Q. Under the doctor's prescription. "\Vho was your doctor?
A. Dr. Yancey.
Q. Did you work on February 20 !
A. Until four o'clock.
Q. What did you do at four o'clock when you got off world
A. I went up to Slim 's.
Q. Went up to Slim 's. vVhere was that 1 You mean Mr.
Garnerf

162 ·
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A. Yes..
Q: Where was he; ,vhere did he live; where ditl he go r.
A. Clinton .Avenue ..
Q. What part of Harrisonburg is: Clinton Avepage 1198

~

nuet

·

A. North.
Q. Street running west, the last street out OD'. th-e Valley
Pike running west!
A. The last street to the left going out 'f
Q. About what time did you go out there 't
A. Four o'clock ..
Q. Was he there·?
A. Yes, sir.
Q. Do you know anything about :Mr. Garner's condition
that night, that evening? ·
A. Well, h_e wasn't feeling well. ·
Q. What was the matter with him, do you know!
A. Well, he took some medicine and rubber his chest..
Q. What did he rub his chest with, do you know·'f
A. Bengue or Vicks 1 I d.on 't kr;tow which it was.
Q. How long did you stay out at Mr. Garner's home?.'
A. Until nine o'clock.
Q. How did you get away from Mr. Garner's home f
A. Cab ..
Q. How come you didn't come in his car¥
A. We didn't have a car.
Q. He didn't have-

A. No, sir.
Q. Where was his car, do you know 1
page 1199 ~
~

A. In the Central Garage.
Q. Do you know what was the matter with it Y
A. No, I don't know exactly what was wrong

with it."
Q. Whose cab did you call; what cab company-who called,
did anybody call a cab Y
A. Well, I called and Slim called also.
Q. What cab company did you calB
A. City Cab.
Q. Do you know what time of night-what time
it was that you called the City Cab f
A. Twenty minutes of nine.
Q. .And did a cab come right away?
A. No, sir.
Q. You say Mr. Garner called after that f
A. Yes.

of eYening
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Q. Do you know what time he called¥
A. No, not exactly. I don't know the exact time that he
called -back.
Q. Do you know about what time the cab got out there 1
· A. Yes, it was about quarter after nine.
Q. Do you know the driver of the cab f
.A. Yes, sir.
Q. Who was it 1
A. Mr. Frazier.
Q. Had you known him for some time?
A. Yes.
page 1200 ~ Q. Had you ridden in his cab before 'f
A. Yes, he would come practically every morning and pick me up at home.
:\'Ir. Hammer: I didn't understand it.
A. I said, yes, I knew him because he would pick me up
a lot in the morning and bring me to work.
Q. Pick you up on Virginia Avenue!
A. Yes, sir.
Q. Do you recall the circumstances of·wllat happened ,vhen
the cab got there Y
•
A. Yes, sir, I was sitting at the window watching for the
cab and it came up and I went out and got in the cab and
Slim yelled out of the door and asked him where he had been
and he gave him some answer, I just don '.t remember exactly,
and so Slirri stood in the door until we pulled away and then
he took me home.
·
Q. The cab driver took you to the number out on Virginia
AvenueY
A. Yes, sir.
Q. Now did you sec l\Ir. Garner the next day, on the 21st1
A. Yes, sir.
Q. Where did you see him l
A. Well, he came up to the shop and I same him in Friddle 's
that morning.
page 1201 ~ Q. Diel you· observe anything about his
features, his face f
A. "\V11y, I sit right close to him in a booth and talked to
him.
Q. Did you see any bruises on his fnre 1
A. No, sir.
Q. Did you see any talcum pow·der over any bruises Y
A. No, sir.
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Q. \Yhat are you, a beautician, is that when vou call it?
A. Yes, sir.
"'
Q. In your business, do you have occasion to work on people's faces?
A. Yes, sir.
D. Do you .observe people's faces?
A. Yes, sir.
Q. If Mr. Garner had had a bruise on his face on the 21st,
would yon have seen it?
A. Yes,sir.
Q. vVhy?
A. "'Well, I couldn't hav·e helped but seen it, as close as I
was to him to talk.
.
Q. Did you see him on the 22nd, do you .remember?
, A. Yes, sir.
Q. Twenty-third f
A. Yes, sir.
Q. Diel you see him on ~he 24th¥
page 1202 ~ A. Yes, sir.
Q. Twenty-fifth 7
A. Yes, sir.
Q. Did you see him on Sunday, the day that Mr. Smith. was
buried?
A. Yes, sir.
Q. Did you or did you not go to the Higgs Funeral Parlor
while Mr. Smith's body was lying there in state?
A. No, sir, I didn't go in.
Q. You didn't go in ?
A. No, sir.
Q. Did you go up to Graham Strc·et or up in that neighborhood?
A. Yes, sir.
Q. "\Vho did you go with¥
A. Leota and Slim.
Q. Did either one of those t~vo-do you know whether
either one of those two went into the funeral parlod
A. Yes, sir, both of them did.
Q. Do you recall how they happened to go in there?
A. Vl ell, Leota suggested going around to see him, so we
drove around there and I didn't have any desire to go in so
· I waited in the car.
Q. During that time, from the 21st through the
page 1203 ~ · 25th, did you sec any bruises on Mr. Garner's
face?
A. ~o, sir.

Ralph H. Garner v. Commonwealth of Vlrg1nia

765

.Wini/red TTeUn.
Q. Did you se·e any bruises on his cheekbone below either
]1is right or left ey-e ¥

A. No, sir.
Q. Did you ever see that .telephone book (indicating)?
A. Yes, sir.

Q. Where have you seen iU
A. UpatS1im 2s.
·Q. Do you lmow anything· about 110w it got torn up there?
A. Yes, sir.
.
Q. Some pieces ·torn out of the front part of the book, the
binding, and back of iU .
A. Yes, sir.
Q. Do you know how tlrnse got torn out J
A. Yes, sir.
·Q. What do you know about iU
A. Why, I tore them out.
Q. You tore them out. Why did you tear t11em out?
A. Well, just for fun.
Q. In ot11er words, no other reason ex-cept just f oi fun. I
. mean anything written on there?·
A. Yes, there were soine numbers a11d w'lienever I would
:see a number, I'd tear it off.
Q. Look inside ; is there anything been torn off
page 1204 } inside?
·
A. Yes, this page.
Q. Do you know who tore that ouU
1

A. I did.
Q. Torn out all at one time or torn out in pieccmeaU
A. No, s"ir, it wasn't torn out .all at one time.
Q. Did you tea1· it out different time, part of it?
A. WheneveT I would se·e a number.
Q. Did you ever. 11ear of a fortune teller in· Staunton Y
A. Yes, sir.
Q. Have you ever been up there to have your fortune told7
A. Yes, sir.
·
Q. What was her name?
A. They called her ''Aunt Janie." That's all I know.
Q. Colored fortune teller?
·
A. Yes, sir.
.
Q. You say you have been up there f
A. Yes, sir.
Q. How many trips have you been up there?
A. Once.
Q. When was it, do you l~ow_?

796

Sl.lpreme Comtt of Appeais. of Virginfm

TVinif red V elin·..
1

A. It was the last of April or the first 0£' May ; 1 don't remember exactly.
Q. Forty-four or '45 or '46, or whaU Was it this yearthis is '46, o·r was. it last t
page 1205 } A. It was last ..
Q. Forty-five Y
A. Yes.
Q. Did she· tell your fortune!.
A. Yes.
Q. Who went with you up there·{
A. Slim took me up.
Q. Talking about Mr. Garner when you call hhn "Slim''!
A. Yes.
Q. Did she· tell your fortune °l
A. Yes.
.
Q. Do you remember what she told you Y
Mr. Messick: I don't think you need go into that_

Mr. Ruebush: I '11 withdraw the question.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Did you know how to get up there I
Sir!
Did you know the way up to Aunt Janie's 7
No, sir, I didn't.
Do you know whether Mr. GarneT knew the way1
No, we stopped at the filling station and asked.
What part ·of Staunton was thaU
That we stopped at the filling station 1
Q. Yes.
.A. Going right into Staunton, about the first
page 1206 } one, I guess.
Q. Inquired how to get to Aunt Janie's, the
for tune teller t
A. That's right.
(J. How did you happen to go up the1·e to consult Aunt Jani~
any way1
·
A. Oh, I just heard several people say they bad been up
there and through curiosity, like everyone else, I wanted to
go up and see what she said.
Q. How long have you been going with :Mr. Garner?
A. Since he's been in town.
Q. Do you still go with him i .
. A. Yes, sir.
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Q. "\iVhere did you meet Mr. Garner; how did you happen
to meet himf
A. vV ell, he came into the beauty shop and I met him
through the lady I worked for.
Q. During the period that you have been going with Mr.
Garner, do you know whether he had any other girl friends?
A. Not that I know of.
Mr. Ruebush: All right, gentlemen.
CROSS EXAMINATION.
By Mr. Hoover:
Q. How do you spell your last name, Mrs. Velin Y
A. V-e-1-i-n.
page 1207 ~ Q. You say you were born and raised in this
County?
A. Yes, sir.
Q. What was your name before you were married 1
A. Winifred Feddon.
Q. Feddon, from Broadwuy1
A. Yes, sir.
Q. You say you were with Slim on the 20th of February;
you said you were with him on the 21st, 22nd, 23rd, 2.4th,
25th-tell us the :first day you weren't with him.
A. He said-he asked me if I saw him.
Q. Saw him. I'll change it to saw him.
A. That's right.
Q. What was the first day after February 20 you didn't
see Slim!
A. Oh, I saw him practically every day because he came
up to the office ; he would walk into the shop.
Q. Where you worked 1 You worked for Mrs. Loewner Y
A. That's right.
Q. Beauty shop?
A. That's right.
Q. That's right across the hallway from Mr. Klingstein's
office?
A. Yes, sir.
Q. Mr. Garner works in Klingstein 's office and you work
in the Loewner Beauty Shop, is that right!
page 1208 ~ A. No, he was working at the Arcade.
Q. He was working at the Arcade!
A. Yes, sir.
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Q. He did report up to the office there; it is on the same
floor with you?
A. Yes.
Q. A.nd you saw him nearly every dayf
A. Yes, sir.
Q. Did he coutt you nearly every day?
A. Well, I wouldn't call it that, exactly, court, but I saw
him every day.
·
Q. How soon did you become sweethearts after you learned
to know Slim?
A. vVell, I don't know just how soon. I'd s_ay we became
sweethearts. It was always a crowd of us' would go out together.
:
Q. How long had Slim been here before you started going
with him r~gularly, pretty regular?
A. Well, I was ahvays in his crowd since he came into town.
Q. Ever since he had been to town?
A. Yes,· sir.
Q. You are a married woman?
A. Well, yes.
·
A. Are you divorced Y
A. No, I'm separated. I haYe been separated two years
this past January.
page 1209 ~ Q. You are still a married woman?
.
A. Well, I'm trying to do my best to do something about it.
Q: You are trying your best to do something about it 1
· A. Yes.
Q. Now you say that on the 20th day of February yon
weren't feeling good 1
. A. No, sir.
Q. And you had Sliin to take you out to his ~ouse; is that
right?
A. Yes.
Q. At wl1at time 1
A. Four o'clock.
Q. How did he take you?
A.. He had :Mr. Kling-stein's car and took me out.
Q. Took you out in Mr. Klingstein 's car?
A. Yes, sir.
Q. When he got you there, did he come right -on back?
A. He was there-yes, Fred called him just as we got into
the house. Fred called him on the phone and he came back
downtown.
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·Q. Just.about t11e time he got you ther~, Fred Koontz called
Iiim and he had to come back down street f
A. Yes, sir..
page· 1210 } Q. Did you remain there in Slim 's house the
rest of the ·evening until he came back1
·
.A. Yes, ~si:r.
· Q. 13y yourselfi
A. Yes, sir.
Q. You say you had a cold, I believe?
A. Yes, sir.
Q. What time did Slim return to the house?
A. Seven-fifteen.
Q. Seven-fifteen. You ·say he had :a cold toot
A. Yes, sh.
Q. What did he do about iU
A. Well, he took some medicine and he rubbed his chest witl1
Vicks or Bengue, I don't remember which it was.
Q. Where tlid he do that?
A. Rubbed his chest there in the living room.
Q. Were you in the living room at the timef
A. Yes, sir.
Q. Take off his shirt?
A. Just his shirt. He was fully dressed otherwise. He
liad on an undershirt.
Q. Took off his shirt and left his undershirt on and bathed
himself with Vicks or Bengue and you don't know which it
was. Did you use any Vicks or Bengue for your cold!
A. No.
page 1211 } Q. What did he do .after lie bathed himself
with Vicks!
A. Well, he went over to the d3;venport to lie down and I
·sit over at the door on a chair and talked.
Q. Was he there in the living room there the rest of the
€vening1
A. Yes, ·sir.
Q. Mrs. V elin, the last time you testified here, in the other
-case, you didn't remember where he was around there in. the
house the rest of that evening, did you f You didn't remember
whether he was in the living room when 11e bathed himself
with Vicks, did you?
A. Yes, I believe you asked me how many times he left the
living room and I ·said I didn't remember.
Q. See if this isn't correct ; page 481, at the bottom of the
page : (Reading) ''What did he do when he greased himself
1.vith Vick's?" Your answer: "He got on the davenp-ort to
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rest..'' Next question~- "Did he· remain on. the: davenport untit
the cab driver came t'' You said: '' I don't remember whether
he was there all the time.'' Next question: ''You were lying:
on the davenport when he took off his shirt and rubbed himself with Viek 'st" Answe:it : "I don't remember." "·were·
you ·out of the front room after Slim came homel I don't
remember that." Now do you remember more about that eve-.
ning today than you did in October?
A. Wen, just what I said.
.
page 1212 ~· Q. That is what you said, isn't itf:
A. If it is- in there, it is what I said.
Q. If it is in there, it is what you said. Do you remember
today what happened out the.re after he bathed himself with_
,Vicks and laid down on the davenport Y Did he get up any t
A. I don't remember whethe1· he got up or how many times,
he got up.. ,
·
Q. You don't remember.. You had bee11 lying on the <ln:venport yourself'?
A. Until he came.
Q. Until he came. Did you lie on the davenport any more
after he got there?
A. No, sir.
Q. You did not. Did he take his shirt off there in the room
or did he go back to the bedroom or somewhere elHe to take
off his shirt °l
·
A. I don't know w he1·e he took his shirt off. I didn't pay
any attention.
Q. Do you know he took it off¥

A. Yes, sir.
Q. You say, as I understood yon, while you were there that
evening, you and Slim both called for the cabt
A. Yes, sir.
Q. Is that right t
page 1213 ~ A. Yes, sir.
·
Q. Which one of you called first f
A. I don't know. I wouldn't say for sure but I believe I
called for-.
Q. You think you called first f
A. I don't know for sure but I believe I did.
Q. You called once and Slim once f
·
A. The cab was called-we called the cab and it didn ''t come.
Then I called again and Slim called again.
Q. You had called twice then Y
A. If I called the first time-I called once after twenty
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minutes of nine, and I don't remember exactly who called the
first time.
Q. What I want to know is how many times was a call put
in from Clinton Avenue that evening for a cab: one, two, or
three, or fourA. Three times.
Q. Three times. And of those three times, you callecl what,
·
twice, and Slim once?
A. I don't remember whether I called twice and he once
or whether I called once and he called twice.
Q. But you do know it was three times all together. Now
when you testified here in the last trial, I'll ask you whether
or not this is not a correct record of what was said; page
482 : (Reading)
.,
,

page 1214

~

"You called for the cab three times 1
"Yes,sir.
''Who called firsU"
Your answer :

''I don't remember."
Next question:
'' Who called the second time?
"I don't know which ones we called, but I know I called
twice.
'' Did you get the cab company each time t
"Yes, sir.
'' Did you talk to the driver each time?
'' I cannot remember about that.''
Now I believe you said you don't know which one called twice
and which one of you called once. In October you testified
that you knew you had called twice. Now which is correct,
:Mrs. Velin ¥
A. Well, I believe I called twice.
Q. You believe you called twice?
A. Yes, sir, and Slim called once.
Q. You were sure in October that you had called twice,
weren't you, when you said thaU
A. If it is in there, I guess I was.
Q. · Where do you say you were when the cab came?
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A. I was sitting in the chair watching out of
pag·e 1215 ~ the window for a cab.
Q. ·where was Slim, still on the davenport?
A. Yes, sir.
Q. Still have his shirt off Y
A. Yes, sir.
Q~ What did you do when the cab cameY
A. vVell, I got up and went out and got in the cab and Slim
walked to the door.
Q. ·who went to the door first Y
A. I did.
Q. You did. Did you go out before Slim came to the door?
A. Well, he was walking to the door as I went out the door.
Q. Who got to the door first, you' or Slim?
A. ell, I must have, if I went 011t the door.
Q. You must have gotten there first if you went out the
do'or. So Slim came along behind you and .stood in the doorf
A. He was standing in the door when I pulled away.
Q.
as he standing in the door when you came out of the
door?
Q. He had not gotten to the door yet,. had he?
A. I guess not, if I came out the door first.
A. No.
Q. Did Slim sa'y anything to the cab driver¥
page 1216 ~ A. Yes.
·
. Q. He did. ,vhat was thaU
A. He asked him where he had been.
Q. \Vhat did he say?
A. He said he made two calls and had fall en asleep.
Q. Made two calls and bad fallen a~deep. What time was
it that he got there?
A. Nine-fifteen.
Q. Got there at nine-fifteen. Are you sure it was ninefifteen?
A. Yes, sir.
Q. How do you know that?
A. Because I was waiting for the cab and I was watching·
my watch every 111i1mte because I wanted to get home before
half past nine.
Q. The medicine Dr. Yancey had g·iven you f
A. Sir?
Q. Was that medicine Dr. Yancey had gi.ven you f
A. Yes, sir.
Q. Had you taken any medicine that day?
A. Yes, sir.

,v
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Q. What time?
A. Every four hours.
Q. Every four hours. Did you carry your
JJage 1217 } other doses around with you or did you liave to
go ho~e to get your medicine t
A. No, sir, I always kept them in my p.ocketbook.
Q. Where did you eat that evening, did you eat supper,
dinner, or whatever you call iU
· A. No, I believe I ate a few _crackers or something up at
Slim's.
Q. Oh, you got yourself some lunch there at Slim 's.. How
about Slim, did he eat after he g·ot there?
A. I don't remember for sure whether he did, or not.
Q. You don't remember. You didn't get his meal for him,
did you?
A. No, sir.
Q. You don't remember w~ether he got his own meal~ or
not. Now you say-what do you say you tore this teJephone
book for, just for fun t How much fun did you get out of
tearing that telephone book?
A. Vl ell, we had right much fun out there those days that
we tore tl10se out.
Q. Did you tear all these at the same time?
A. No, sir.
Q. Ob, you didn't tear them at the same ti.me. , You had
a lot of ftm each time that you did it then. ,vhat would you
do, then, just take the book and tear a piece out and say,
'' Ha ! Ha! Ha ! I tore a hunk out of your phone book. Ain't
that funnyf ''
page 1218 } A. Yes, that's what I'd do.
Q. That's the way you'd do it, was it?
A. Uh-huh.
Q. Whose number was there on that page that you tore
ouU
A. I don't know.
Q. You don't know?
A. No, sir.
·
·Q. Do you lmow whose number was lrnre where you tore
these pieces out of the front cover?
A. No.
Q. How about here where you tore a piece out of the back
cover?
•
A. They were just numbers. I don't know whose they were ..
Q. What was your i.dea about those telephone numbers;
why did you tear them out?

'ZU,
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A .. Well~ ju~ in fun.. \Ve bad fun doing it..
..
Q. Was that the kind of games you were used to playing·:
tearing. hunks, out gf telephone- books t You don't have any
idea whose numbei; was here on this first page that was torn
out1
·
A. I can't remember..
Q. But you remember that you fo;re th3lt page out,. cl.on 't
you!
·
page 1219 ~ A. Yes ..
Q. You tore it out different times, part one
time and part another 1
A. (Nodded head.)
Q. Was it the same number on the- bottom that it was. on
the top!
A. I don't remember what the nmnbers were.
Q. You knew Mrs. Grace M. Smith, didn't you I
A. When I saw her on the street; yes, sir.
. Q. As a matter of fact., you knew that was Grace NL Smrth\;
number up there at the top of that page·, dicln 't you, wlien you
tore it out of there t
A .. No,. sir.
.
Q. And that's the reason that you tore it out, isn't iU.
A. No, sir.
Q. Did you ever, when you'd see those numbers in there,.
take the trouble to look through the- book and try to find out
whose numbers they were t
·
A. No, sir, I never did.
Q. You weren't that much worried; is tliat righH
A. Well, I tl1ought if there were any numbers that anyone
wanted bad enough, they could look them up in· the book.
Q. Including Slim f
A. Yes, or anyone.
Q. What sort of a car was that that Mr. Garpage 1220 ~ ner took you out to his house in that aftemoo1~
which I believe you said belong·cd to :Mr. Klingsteinf
A. It was a blue car.
Q. What?
A. A blue car.
Q. A blue car f
A. Yes, sir.
Q. Big car or little car, mfdium size f
A. Well, it is a two-seated car.
Q. Two-seated car 1
.
A. I don't know whether you would call it medium or larg-e.

\
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Q. Do you know what make it was7
A. No, I don't.
Q. Was it a Lincolyn Zephyr,, or don't you lmow¥
A. I really don't know for sure.
Q. Did it l1ave ·a trunk on the back or did it taper off like
that (indicating) in the back?
A. 'Deed I couldn't-I don't know.
· Q. You said. it was blue; was it light blue or dark blue?
A. Medium, I guess.
Q. Was that the first time that you had ever been up to
Staunton to that foftune teller?
A. Yes, sir.
page 1221 ~ Q. You say you didn't know the way¥
A. No.
Q. Slim knew the way~ didn't he?
.A. No, sir.
Q. He didn't?
.A. ( Shook head.)
Q. Who stopped to inquire the way?
.A. vVe did.
Q. You mean you both inquired at once 1
.A. No, he asked.
Q. He stopped and asked. Where was it after all?
A. The fortune teller, yo·u mean?
Q. Yes.
A. It was the first stop light to the right and some side
of the street. I d01ft know whether I could find it again, or
not.
Q. Can you go there ,
A. I don't know w liether I could, or not.
Q. Did you get your fortune told all right¥
A. It was told.
Q. Did you pay for it?
A. Y s.q, sir.
Q. Ho)V much did you pa~!·
.A. I asked her what I owed her and sl1~ said seventy-five
cents. I gave her a dollar.
pag·e 1222 ~ Q. You must have g·otten your money's worth
if you gave l1er more than she charged.
A. It wasn't exactlv the idea of the monev.
Q. You·didn't pay her fifty cents, did you?
.A. No.
Q. You didn't have to go to the door and call for Slim to
come and give you some money to pay· her. when you were
about to leave?
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A. No, I bad my pocketbook.
Q. And you took the money out in the room and paid her.
Where was Slim 1
A. He was in the car.
Q. ·where ,vas the car¥
A. In front of the house.
Q. What kind of a car was that Y
A. That was a '38 Ca.clillac.
Q. It was what?
A.. A '38 Cadillac.
Q. That's a great big cad
A. Right big.
Q. Has a trunk on the back T
A. Yes, sir.
Q: And it has welled fenders, has extra wheels up in the
fenders, is that right?
A. (Nodded head.)
pag·e 1223 ~ Q. And t.hat set rig-ht out in front nf Aunt
Janie's 110'Qse while YOU went in and had your
fortune told.
ere You drinking- ·that dav?
·
A. No, sir. .
..
·

,v

Mr. Hoover: If Your Honor will give me just a minute. I
think I'm finished with this witness but I want to check back.
Q. About how long do you think it would take to drive from
Slim 's house where the cab driver picked you up, as you say,
over to where you were staying on Virginia A venue Extended
and then back to the cab station Y

l\Ir. Hammer: I object., if Your Honor please. This ·witness is not competent1\fr. Hoover: She :s got a rig·ht to tell us how long it takes.
Nobody else oug·ht to know any better than her.
A. Back to the cab station f
l\fr. Hammer: · I have ohjected, if Your Honor please.

The Court: Objection overruled.
Mr. Hammer: Exception.
Q. Tell us how long it would take to drive from Slim Garner's house on out on Clinton A venue to the address on Virp:inia Avenue where ~·on were living at the time~ and then back
to the cab station.

Ralph }I. Garner v.

Commonwealth of Virginia

177

W inijrfd Velf;n.

A. Well, I ilon 't know how fast he would drive
back to the station or whether he would stop
.after he l.eft me out, or what.
Q. Let me .ask you this : How long dG you think it took
him to take you from Slim 's bungalow .out to. where you live f
You rode that trip.
A. J 'd say around ten minutes..
Q. Did he turn around and come back, d'o you r~call, or did
he go on .around?
.A. I don't know for sm:e,. I think he went straight .on down
Virginia A venue.
Q. I believe you :say that that cab got out to your house
:at nine-fifteen; is that rig·bU
A. Out to whose house?
Q. Out t.o Slim 's house.
A. Yes, sir..
paga 1224 }

1\fr. Hoover: Nine-fifteen. I think that"'s all
)frs. V elin.

i

want to ask

RE-DIRECT EX.A.MINATION.
Bv Mr. Ruebush:
·Q. Why did you wm1t to get l10rne at nine-thirty!
A. Because it was time to take the medicine and the medicine made me sick and I would like to be where I could rest.
Q. Mr. Hoover a.sked you something about
page 1225 } separation from your lmsband and you said you
were trying to get a s-eparafion or something.
·what did you mean bv that
A. W eli, he left
and he didn't come back. If's been
over two years and 1 might as well, I mean, get a divorce.
I don't want to stay married and not have a husband either.
Q. How long did you live with him 1
A. Well, we got married in May; we separated in J a.nuary.
And once in a while, I mean two weeks at a time, maybe once
a month, or something like Urn t Q. Was he in the Navy?
A. Yes, sir.
Q. Did he marry you under a correct name?
A. I don't know whether he did, or not. That's what I
want to know.
Q. Have you employed counsel to g·et a divorce or separation!
A. Yes, sir.

me
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Q. Do you know whether the records- of the naval depart;_
ment show anybody by the name of "Velin" like that that's.
vour husband?
· A. I didn't understand that..
.
Q. Do the reoords of the Navy Department show a man
by the name of-what was your husband's nameY
A. Well, I thought it was '' V elin'' until I got
page 1226 ~ the letter from the Navy aBd 1 found out it
wasn't.
Q. ·what did they say his name was¥.
A. They said it was "Velinsky".
Q~ The refore-, he married you llnder a false name; is that
l'ig·hU
A. I guess so.
.
Q. Did you have to employ coun~t'l to fi.ud out that fact:
,lid or didn't ypu !

A. I did.
~fr. Ru~bush: That 1s a IL

RE-CROSS EXAMINATION.
By Mr. Hoover :
·
Q. As a matter of fact, you have been going· ·with Slim.
Garner how long f
A.· Since he's been in town.
Q. How long has that beenf
A. Two years this April.
Q. Two years this ApriU
A. Yes, sir.
Q. This is April right now. You mean two years at this:
time; is that righU
·
.
A. (Nodded head. J
Q. When did you get married f ·
A. May 8..
Q. What yearf
page 1227 } A. Forty-three, I tllink.
Q. It will be three years this May that you got
married?
A. That's right.
.
Q. And when did you find out that you clidn 't lmow who
your husband was; just recently, dicln 1t you?
A. No, huh-nh.
Q. You just employed tl1e lawyer you are talking about,
didn't you Y
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A. No, I had did that about two or three months after I
was married.
Q. About two or three months t
A. Yes;· sir.
.
Q. As a matter of fact, wasn't a suit for divorce just
brought in the last thirty or sixty days by you t
A. Yes, sir.
Q. What's been going on all of these two years that you
had a lawyer f
A. Well, I wasQ. You had Mr. Hammer employed all of this time on that
matter?
A. Yes, I have, and, after all, I had to wait until I was
'financially able. I wasn't able to start anything.
Q. Is your husband in the Navy or isn't he¥
A. He's out now:, I guess.
Q.
as he in when you married him?
page 1228 ~ A. Yes.
Q. So if he was in the Navy, he didn't go off
and leave you, did he f
A. Well, he lmd thirty days ; he didn't come here.
Q. When a man is in the Navy, he's got to go where the
Navy says?
A. Yes, but he's been back about a year now out of the
Navy.
Q. ·was be back in February, 1945!
A. He came back last May; the first of last May.
Q. So be was still in the Navy on February 20, 1945, the
date of Frank Smith's death f
A. (Nodded head.)

,v

l\fr. Hoover: All rig·ht.
RE-RE-DIRECT EXAMINATION.
By Mr. Hoover:
Q. W"hen you say he came back, you mean he came back to
Harrisonburg; what do you mean when you said he "came .
back"?
A. Came back from the Pacific.
Q. From the Pacific to the United States 1
A. Uh-huh.
.
Q. Did he ever come to Harrisonburg!
A. No.
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pag·e 1229

~

RE-RECROSS EXA.1\IINATJON.

BY Mr. Hoover:
"'Q. Just one other question and I'll let you go: You say
you wanted to go home at nine-thirty because-:-or nine-fifteen
1.,ecause you had to take a. dose of medicine and you wa1.1ted
to go home because it made you sick; is that right?
A. (Nodded head.)
Q. You had taken a dose there at Slim 's at five-thirty,
dicln 't YOU 7
A. Uh-huh.
Q. Did that make you sick?
A: Well, it didn't exactly make me so sick I couldn't keep
g·oing but I always felt better if I could be quiet, just to sit
and rest.
Q. You took a dose at Slim 's at five-thirty; is that right?
Did you notice that made you feel bad?
A. It always did.
Q. Were you feeling any better when you left Slim 's that
night?
A. No, I must not have. I went to the doctor the next day.
Mr. Hoover: All right, stand asid~.
Mr. Messick: Stand aside., you~g lady.
Witness left the stand.
page 1230 ~ The Court: You do not want to use any more
.
.
witnesses this evening?·
Mr. Messick: Judge, I'd rather not, sir.
The Court: I'm sorry, g:entlemen o.f the jury, that you
will have to spend Sunday. In the meantime, keep together,
don't talk about the case or let anybody talk to you about it.
Be back here Monday morning at nine-thirty.

IN CHAMBERS.
(Present: The Court, counsel for the respective pa1·ties,
· and the defendant.)
Mr. Messick: .Judge, why not let the jury go home over
Easter with explicit instructions nol to talk to anvbodv?
The Court: Suits me all right.
·
..
l\fr. Messick: ,vith tlle explicit inr:;tructions that they go
home and be with their families and come right straigbt back,
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not to read the newspapers, or -discuss the matters with anybody at all
:Mr. Hammer: Mr. -Ga:rner has stated that he's willing to
]et the jury g·o home over the week-end and with the instructions that thev·
The Defendant: May I ask a question! I mean, they go
out under oath just the same!
·
.
Mr. Messick~ Certainlv.
page 1231} :Mr. Hoover: Judg·e, I "'don't see the propriety
of locking up a jury all during the week and then
turning them loose for Sunday. I don't like to keep theif we started out not holding them, all right, but I don't see
the consistency of holding them for a while and then discbarg~ ~fil

.

.

l\fr. Messick: It is just as agreeable. I know you would
like to see it done.
Mr. Spencer~ ·we'd like to see it done but I know, as well
:as you do, that it is just human nature they just can't resistThe Court: The only question that they asked or sent word
to me was the question of the arm.
.
Mr. Hammer: The defendant is perfectly willing for.them
to go home and not hold them here, under the proper instructions of the Court. They are being us~ to Sunday and a lot
of them would like to be with their families~
·
Mr. Hoover: :M:r. Hammer, himself, called attention to
some irregularity while we were dicussing this before the
trial that didn't make it practical fo release t1ie jury, something that had come to his observation flue-e weeks ago.
Mr. Spencer : They will do this every time-: they '11 go off
and make their own private investigations.
' Mr. Messick : Judge, I'm perfectly willing to give the jury_
a basket of Easter eggs, provided tlrnt you let me paint on
each Easter egg "Not Guilty".
page 1232

~

(The Court then recessed until 9 :30 o'clock
a. m., Monday, April 22, 1946.)
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Harrisonburg, Virginia, April 22~ 1946

(The tria:l was resumed.)
FR.t\.NK COAN,
sworn for the defendant ..

DIRECT EXAMINA.TION.

By Mr. Messick ~

You are ~fr. Frank C'oanf
That's right.
Where .do yon live, sir f
230 "\Vest '\Yater Street, City..
Q. How long have you lived in Harrisonburgf
.A.. Ten years.
Q. What business are yon engaged in 1
A- I'm a lubrication supervis-or for the Quaker State l\fotor
Oil distributor.
page 1233 ~ Q. I believe you are aiso a Past Commander
of the American Le·gion, are you not f
A. Tbat 1s correct. Q. On Saturday night, at our request, did you go with us
to Willow Street for the purpose or making some tests 1 .

Q.
A.
Q.
A.

A. I did~

Q. Did you ride in an· automobile thre on Willow StreeU
A .. Yes, sir.
Q. What kind of a car were you riding inf

A. Pontiac '41 sedan.
Q. In what seat were you ridirigf
A. In the rear seat, left-hand side.
Q. Was anyone else seated in the rear seat witb vou !
A- Yes, sir.
"
Q. Was that car driven by Ralph Garnerf
A. Yes, sir.
··
Q. Tell us the condition of the dashboard lights in tlJe car
driven by Ralph Garner..
A. The clashboarcl lights were on bright.
Q Tell us a bout the condition of the headligMs that were
drivP-n by Ralph Garner.
A. At tl1e time Mr. Gamer drove, they were on dim or low
beam-
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Q. "\Vere there any people standing in the driveway of the
Rhodes home when the Garner car passed?
A. Yes, sir, several.
page 1234 ~ Q. Did the car driven by Garner proceed south
·
on Willow Street past the Rhodes home 1
A. It did.
Mr. Spencer: Mr. :Messick, can't you let the gentleman tell
wliat was done without you taking it step by step and asking
him did he know so and so f
·
.
Mr. Messick: I'm just merely trying· to cover all of the
steps.
.
Mr. Spencer: This gentleman looks to me like he could te~l
what all he did without being nursed along; don't you think
soY

Mr. Messick: All rig·ht, sir.
Q. Mr. Coan, did the car driven by :Mr. Garner proceed both
,vays or south or north or .how did it proceed¥
A. The first trip that was made, the cat turned north into
Willow Street, proceeded at not over; I would say, ten miles
an hour, perhaps less, to the driveway of the Smith l10me on
1\Tillow Street. At that point, the driveway was entered, the
car was allowed to drift back, turn, and head south past a
group of people standing in front of what I know to be the
Rhodes home.
Q. I want you to tell the position of Mr. Gamer· in the car.
A. Mr. Garner was the driver of the car. He
page 1235 ~ sat- in normal position and, at the time of passing the Rhodes home on the trip south, turned to
the left and looked back as though tryi~1g to see someone.
Q. Were there any cars parked on the west side of "\Villow
Street at that time f
A. There were a couple of cars there.
Q. About what rate of speed was the Garner car going
wlrnn it was headed south ·f
A. Very slow; I should say five to eight miles an hour.
Q. Did or did"noLMr. Garner have on a haU
A. He did.
.
Q. Tell the jury the condition of the hat.
A. The hat brim was turned up in front.
Q. If I understood you correctly, as he passed. the Rhodes
home, he looked back, turned his head to the left and looked
back in the direction of the Smith home '1
A. That is right.
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Q. Diel that car-was that car driven in any other direction
and if it met any vehicle or anything of that kind, tell the
jury abOlit it, sir.
A. At one time, my car was driven up to practically the
center of ·wmow Street, ,headed north. At just about the entrance to the driveway, or perhaps just a little bit on the
south of it, the Smith home, there were two vehicles parked
. on the west side of the street. The one in behind
pag·e 1236 ~ the first vehicle made an abrupt turn with bright
lights on out in toward the middle of the street
so close that it was-well, it could have been an accident had
someone been a little bit careless. The car in which I was
riding was swerved sharply to the right to avoid striking it.
At this time the lights on our car were on dim or low beam.
Q. ·what about the condition of lights on the car that you
were meeting?
A. I mentioned tlrey were on bright.
Q. Were a number of tests conducted there Saturday night
in that manned
A. There were.
Q. Who was riding on the back seat of the car with you,
Mr. Coan?
A. A gentleman by the name of Strickler.
Q. Diel any other people drive the automobile that youA. Yes, sir. Out of five tests, one other person drove
once.
Q. ·who ·was that?
A. Mr. Ha:fumer.
Q. Do you know the type of car that was used-that you
met on the street there 1
A. No, sir.
.
Q. Don't know the make of it?
A. No, sir.
page 1237 ~
Q. During those tests, when the cars were
passing, were you able to recognize the driver
of the other vehicle !
A. Absolutelv not:
Q. Could you tell whether he was white
black or man
or woman?
A. That's an impo5sibility.
0

or

Mr. Messick: Your witness, gentlemen.
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CROSS EXAMINATION.
By Ml'. Spencer:
Q. Mr. Coan, have you been sitting in the courtroom during
this trial¥
A. No, sir.
·
Q. At any time?
.
A.. No, sir. I entered here the other day any was immediately asked to leave because I came before the rail.
Q. I thought I saw you sitting over here somewhere.
A.. Yes, sir.
Q. You had a very great interest in this case since hack
in the Spring of '45, haven't you f •
A. _You might. say I have, sir.
·Q. You made a good many affidavits in relation to this ca·se,
baven·'t you?.
A.. Yes, sir.
Q. Heretofore f
A. Yes, sir.
page 1238} Q. What was your interest in the case; why
were you interested in it?
A. Only my own feelings.
Q. Your own feelings?
A. Yes, sir.
Q. You do have some feelings about the matter f
A. Yes, sir.
Q. You were a pretty close associate and friend of Mr.
Hammer's?
A. Yes, sir.
Q. I don't mean that that's any reflection on. you, sir, but
it is a fact, isn't it?
A. Oh, yes; quite~
·
Q. And I think every time tlrere have been any affidavits
filed in this case there have been one of them from you i
A. Perhaps because that is I have stated, very frankly,
my opinions.
.
Q. You say you were riding on the back seat?
A. Yes, sir.
Q. Back seat of this car?
A. That's right.
Q. There wasn't any snow on the ground out there, was
there?
A. Hardly.
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f

Mr.. Spen:cer:. You can: stand aside ..
Mr. Messick:. That's all, l\fr. Coan ..

Witness left the· stand..
DALE PETERS',
sworn for the defendant..

DIBECT EXAMINATION..
By Mr. Ruebush:
Q. Please atate your name,. Mr. Peters..
A. Dale Peters.
Q. What business are you in Y.
A. Claim agent..
·
Q. What companyf
A. State Farm MutuaL
Q.. How long have you been· living in Harrisonburg?·
A. Three years.
Q. Please state whether or not your car was used in anytests on Willow Street last week..
A. Yes, sir.
Q. Do you remember what nights they were used!
A. Wednesday night, last week.
Q. Wednesday night. Was it used Thursday night) do you
remember, or not 7
A. No, sir.. ·
page 1240 ~ Q. Just Wednesday f
.A. Yes, sir.
Q. What kind of a car do you have t
A. Forty-one Plymouth.
Q. Large car?
A. Tudor1 five passenger.
Q. Tudor, :five passenger. Dark car or light car?
A. Black.
Q. What kind of a night wa.s iU
A: Moonlight..
.
Q. In this test, did you ride in a car driven by somebody
other than your self Y
A. Yes, sir.
Q. Who drove the car Y
A. Mr. Messick.
Q. Mr. Mess.ick was under the wheel. Where were yon
sitting?
A. Sitting side of him in the front seat.

: 1,

l ; . : . .' ·•. ( : i ••.

1 • '. • .\ :

l "

,. ..

.

.

.
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· Q. Which dir~ction .were you ·going Y·
......
A. South.. ·
. .
· · ·
Q.· About.. w:hat sp~ed were you making at that time?
_ ·A. Oh, it wasn't very fast: eight to ten miles an hour.
· · Q. ~d y;o~u ·.11:1eet a car ?
. : . -A.. ·Ye~; sir. . ~- ·. .
.,Q. I)uring. that time? ... .
_...
·· ; · . , . A.- Y:es; sir ... .
page }.~41.l Qr )Vhere did you meet this car Y
c '·. ·.. ·
A.. 0,1:1 ·wmow. ·Street". : : . . , ', .
Q. Whei~~ab.011ts on Willow.-Streetr · ·
•,:., ·· A.··.OI;r; -~bput. the.:mtddle of the ,block.... ;
. Q. Do you· know wher.e, ·the ;·l.ihodes ~home· 'is up there t
1
·
·4.. No;,· ~it; riot e:xactly.
_ . .
Q. ·Do ·y9.u know- ,yhere: the- ·Smifh home is t
1

•

•. •

A. Yes;sir. .
.
Q. North o.r south of the Smith'home?
· A. South. ·
.
·
(~. How. were the lights on your car, do you know; the one
\ \ Mr. Messick was driving, rathed. Up 9,r. down, low beam,
,or high be&,11! f ·:
.i.
·
• ·
,, · A. I don't lqio,,\: ::..
I

._.
1

•

•

•·

::

••

•••

••

.Q... How:~ijo\it,:t.:l~ J~glitsi on the other cart
.A:· I don't know that.
·. Q.. W:~Y~ they _uµ,;··o·i·:·dowilf · ·
~.-A. \Leoµl<;ln.'J. tell -you. . '.,
. · :· Q.' ·when- you met this car, this other car, did: you .~ndeavor- ·
to see Who·_wl;l.S ,driving,,the·: Cad . · ·
·. A. Yes,

~ir:

. . .·

Q. Make an honest effort to see who· was· d1:ivfog1
A. Y~s,. sir.·., .·. -:. .. .
.
. . . ,.. , ; . ·.. ·
·
.Q.· Could you 'telLwho was driving 1
~age ~?42 ~ A. No; sir.
. . ,
Q. Could you tell there was -a m~JI -driving it or,
woman·f
~- .No.' :·.
. ..
.Q. Coµld .!yoµ ,.tQll ,y:liether the driver· was olack or white?
·A. No·, sir. ' ··· · ·
\' Q~ J>_id .you make au honest effort really ..now ,to see the

· · , . i • · 1 l ·.:·.; , ,.· : : · ·. · · ·
dl·1·'ver,!}r · · · • ''
~.- I did.,:.
· ..
ti Did y9ij!a.~Ge\·~ahl,il~~~~·,,Jvhb ~was the driver 7
1

l• I

"

•

:

•

,.

'

'\

'

'•

\

-., •

A~. Yes;· sir~·-· ·' · ' ··
Q. How did you find that out?

•
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A. vVhy, Mr. l\!Iessi0k stoppecl the •car after we passed; we
g·ot out _and vmlked back to the other car and stopped.
Q. Diel you recog;nize the driver when you got back after
the car had stopped?
A. Yes, sir.
Q. vrho was the driver?
A. The defendant.
Q. Mr. Garner?
A. Yes, sir.
Q. Did you make any moli~e tesits that ~1J.i.gh~.f
A. No, sir.
Q. "\1'T as your car used at any other time in any :other tests 1
A. Yes, sir.
Q. Did you inake simiJlaT tests at other times
page 1243 ~ this year, ea:i·lier fo the year?
A. Yes, sir.
Q. What time?
A .. February.
·Q. Febtuary this yeat 1
:A. Yes, sir.
Q. During those tests, or during that test, did you sit in
the same position with the driver when the caTs were ipassing,
that is, did you sit beside "the driver as you did this timef
A. No.
Q. Tell what kind of a test was made in February.
A. I sat in a parked car w~ien the ·cars d11ove by.
Q. ~r.here ·was this ca1· parked?
.
A. It was parked on the west side o'f ,vmow Street. I
don't know just what particular spot but it 'Was south of
the Smith :home.
Q. How were the lights: were the lights on either one· of
the cars?
·
A. The lights were on both cars.
Q. Lights -on the })ai'lrnd car, lights 011 the approaching car?
A. Yes, sir.
·
Q. Did you, at that time, endeavor to sec .the
,page 1244 ~ ·driver of the car :that was approaching?
A. Yes, sir.
Q. Do you recitll ·how ·many cars went by ·while you were
parked theref
A. Not the exact number, 110; several.
Q. Did yoi.l'tecognize"the driver of any of'thQse cars.?
A. No, sir.
Q. Can you tell whether they were men or women?
A. No, sir.

•
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·Q.
.A.
Q.
.A.
·Q.
.A.

tQ.
.A.
Q.
.A.
Q.
A.

:Q.
A.
<'Q.
pag'.e

·Q.
A..

Could you tell whether they were black -or w:h~te1
No, ,siiT.
Could y.01.1 tell l1ow t11:ey were dressedi
No.
Do yau 11miow who the ,diiv.er.s wexe .?
You mean after they passed f
Yes .
No, [ ·c:onldn'~t tel1 ·,vtb0 they werce.
They didn '.t stop like they :did the 0theT :day 1
No.
How old are you, Mr. Peters?
Forty-three.
What kind of eyesight ha¥e you goU
All riglit, I ·suppose.
Normal -eyesight?
A. Yes, sir.
1245 '}
Q. Do you do muc11 dTlving 1
l\.. Yes, sir.
Do yo:u do much night driving 1
Quite a bit.

1\1:r. Ruebusl1: That's all.
·CROSS 1:EXAMINATION.

By Mr. Spencer!
Q. Do you ·smoke cigaretted
A. Yes, sir.
Q. Very many?
A. Oh, not so n;iany, I reckon.
Q. Smoke a pack a day?
A. Some days:
Q. How did you happen to go up the1·e and make this ,tesU
A. I was asked.
Q. Who asked you?
A. Well, the first time, in February, Charlie .Hammer asked
me, and the next time, that is Wednesday night, Mr. Messick
asked ·me.
Q. You and Mr. Hammer are ·pretty good friends, aren't
you?
·
A. We are friend$, I don't know 110w good.
.
Q. You went up there to see what you could see or -what
you·couldn't s.eeY I mean you knew about this
page 1246 ~ case, didn't you1
.
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DoJe ,Peters..

A.. Yes, s-fr.
Q. Y eur office is right there in the same building with Mr.
Hammer?
, ·. :~. ·. ··
A. That's right. ·
Q. And you've talked with ¥1· .. ~a~uqer .apont thi& case be-

fore?
·
· ·
A. Yes, sir..
Q. And you knew you we1·e going up .the.r~ to s·ee if you
couldn: 't $ee, didn't you Y.
~·
A. Well, I don't know how you term it: either yon could
or you lcouldn 't.
·
· ·
Q. Would you rather have seen or not µiw.e. 1seenY
A. It didri 't make a bit of difference to me.
Q. You said, ~ believ~, you didn~t _know:--did you know,..
on any o.f th~ tests, just how the lights wer~ t~.irneµ, whether
they were on ·bright or dim Y
·
A. No, sir. ·
. . ...
Q. Up· or down?
.A .. ~ o, I. ~an 't truthfully say ~hat.
. .Q:·. This
y~ur:·ca'r you were in or-_
A.- Wednesday night?
·
. -Q.· O(.that'.was being used by you Y
· A. Yes, s.ir; ·. . . .. . .
··
.: Q. Which?
. · :=_.
· ·
A. ,v ednes_day. IJ.ig4t ~vas. ;my car.
page- 1247 ~ · Q; ·Your car ,vhich was being d~iv~n by ·you
_ . , · in the test? ·
·
A. No, Mr. ·Messick drove ~he car.
Q. Mr., Messick drove the car, another cad
A. No, he drove my car.
· ··
Q. Arid you were in that earl
A. That's right.
Q. And the. other cars-there we~.e a. :nu~ber of other cm·s·
up.there., w~r~n:'t there·¥· ·
·
·
A. In the block, yes.
Q. I mean .that were making these . tests. You say )"ou·
couldn't se~, any of them as to wh.etber they were meu or·
women, black.or.white?-... ·
· · · ·
·
,
A. No, I couldn't tell. A form is all you could _see.
Q. Y 011 ·S~Y. you drive the roads ~Ii ·of the. ti~~.' Did yo1t
ever recogmze people .as they pass if the lights h_appen .to i

was

be right?
.·, ..
·· · ·
·
A. No, sir.
Q. You never have passed. :mybody. 011 .. t~~' r~~c"t ~t 11ight ·•
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Dale Peters.
and just as you got abreast of them, by some coincidence,
the light would light up their face or his face as the case may
be?
·
A. Not to my knowledge.
Q. Never recognized anybody as they drove by you in the
car?
A. Not to my kno,vledge.
page 1248 ~ . Q. How taH are you?
·
A. Six feet five.
Q. You would be sitting a lot higher up in the car tl1an
a lady, say, about fivQ feet two or three inches tall, wouldn't
·vou?
" A. I take up all of the car. ·
Q. You wouldn't get any such an angle as she would, would
you?
A. I'd take up all of the car.
Q. They never hit that tum or ran that car up in the middle
of the road?
A. How's that" again f
Q. They never ran the on-coming car, going north, up in the
middle of the road and you had to run out of its way to keep
from getting hit? .
A. No, sir.
Q. There wasn't any snow when you tried those tests?
A. Not as I remember.
Q. "\Vere the dashlights on or off in the car that passed
you?
A. I couldn't say.
Q. Did the person driving the car haYe their back to you,
or not1
A. You mean driv.ing which car?
Q. Not driving the car you were in but the
page 1249 ~ test car that you were trying to look into, were
they seated straight forward around like this
·
(indicating) f
A. I couldn't say as to that.
Q. I believe most automobiles now days, you can reach
down here and pull a little button at the seat and it will slide
backwards and f orwarcls?
.A. Yes, that's right.
Q. And you don't know whether the seat was forward or
hack as far as possible, do you f
A. You mean in the other cart
Q. Yes, in the other car.
A. No, I don't know.
•

. I
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Grover Phillips.

Q. You can push them back as far as they will go and
you can put your head behind the posU
A. Not in:my car you are back of the post.

nfr.

Spencer: All right, sir.

"\Vitness left the stand.
page 1250 ~

GROVER PHILLIPS,
sworn for the defendant.
DIRECT EXAMINATION.

By :Mr. Messick:
Q. You ~re Mr. Grover Phillips?

·;

A. Yes, sir.
Q. You live in Harrisonburg, sid
A. Yes, sir.
.
Q. In what business are you engaged sir?
A. Electrical contractor.
Q. Mr. Phillips, where is your place of business?
A. South side of the Court Square.
Q. South side of the Court Square? •
A. Yes, sir:
(~. That would be right over here, wouldn't it (indicath1g) 1
A. Right across over here (indicating).
Q. Saturday night, did Mr. Hammer and I come by your
place of business and ask you to go with me up on ·wmow
Street to make some tests?
A. Yes, sir.
Q. What kind of a night was Saturday·niglit ·t
A. "\Vell, it was a clear night.
Q. I don't believe the moon was up?
A. No, I don't think the moon was shining. but otherwise
it ivere clear, it iveren 't cloudy.
page 1251 ~ ' Q. The moon didn't get up until about one
o'clock but it was a clear night. Diel you drive
up on Willow Streett
A. No, I didn't drive·.
Q. You rode up there·!
A. In my truck.
Q. I believe I rode up with you, didn't you?
A. That's right.
Q. When you got up on "\Villow Street, did you park your
truck any place?
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Grover Phillips.
A . .Mr. Steele was driving the truck. He parked it right
~•cross the street in front of Mr.. Knicley 's home .
. Q. Was that. truck later moved down in front of tlw Paxton
home!
·
A. Yes.
Q. Do you lmow Mr. Armentrout, Mr. Louis Armentrout?
A. Yes, sir.
·
Q. What does Mr. Armentrout do f
A. He's the head of the city Electric Department here in
town.
Q. Does he live there on Willow Streeti
A. Uh-huh, over on the west side.
Q. Did you go to his home 7
A. Yes.
Q. For what purposei
·
A. Well, I understood we were going to make
page 1252 }- some tests there on driving conditions and I went
in and asked Mr. Armentrout to join us ancl he
said he would be glad to and he came along out.
Q. Did l\fr. Armentrout and you and some other gentlemen
participate in these tests i
·
A. Yes.
Q. Do you know where the driveway is that goes to the
Rhodes home?
A. I believe I do. I was standing in it.
A. I will ask you. to tell the jury. where you stood in the
driveway during the tests.
A. "\Vell, the drive·way heads off the street, goes right into
the house like this (indicating) and we came up; there.was a
one-lane drive-I mean one lane drive but two solid concrete
blocks for the wheels to go up on, and we walked down to
the edge of that where the curb runs like that (indicating)
and we stood there and watched the cars as they made these
tests.
Q. With reference to the sidewalk line, did you stand at
the sidewalk line on one occasion, on one or more occasions?
A. We were down to the edge of the drive. ·when I say
"drive", it is where you walk from th~ w·alk to head upgo off the walk to head up to the house.
.
Q. · Did you also stand up in the driveway on
page 1253 } any of the tests?
A. We stood up in the driveway on two of
them, as well as I remember, back about ten feet from the
edge of the curb.
·
Q. Were vehicles driven north and south on Willow StreeU

•
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Grover Ph'tllips ..
A., Yes ..
Q. Come :fill'st to the qnestio.l'l of vehicles being ddven soutri:·
on Willow Street. At the Smith driveway, djd that vehicle
do anything?
A. I didn't quite get the question.
Q. I said at the Smith driveway> did the vehicle do anything¥
A. The one driving south!
Q. Yes, sir-headed north. Did it turn around in the Smith
driveway-·I'll try to save time-and come back south ·i
A. There was one car that came north. I mean it came·
from the south and went north. It ran up in the driveway
and backed out and turned arowid, headed back south, and
then stopped.
.
Q. About what rate of speed did that vehicle pass you,
while you were standing there, in these tests t
A., I would say in the neighborhood of eight or ten mi~c~
an hour.
Q. Mr. Phillips, did you endeavor to recognize the driveL
of that vehicle t
·
page 1254 ~ A. I tried to but I couldn't.
Q. Can you tell whether it was a man or
woman or whether it was })lack or white t
A. No, sir, you could not.
Q. After the vehiQle stopped, did you go to the vehicle to
se·e who was the driver!
·
A. Yes, sir.
Q. \Vho was the driver y
A. The one that went in the driveway and came. -out •was
'.wfr- Ga:mer, the gentleman sitting over there (indicating).
Q.. Did you notice anything about the dashboard lights in
that car!
A. I believe the dashboard lights were on.
Q. Did you notice anything about the hat Mr. Garner had
on, if he had a hat on·f
.
.
A .. Yes,. he lrnd on a hat and he- had it turned baek in front;
pushed up..
Q- While those- tests were being made1 was there anybody
riding in the back seat of that car 1
A. There was two men in the back.,
Q. Do you know Mr. Frank Coan?
A. Not personally. I know him when I see him .
. Q. Were you able to recog11ize any of the occupants of that
cad
A. No, sir.
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Grover Phillips.
page 1255

~

Q. About how many te·sts were made there that
you looked at that night, sir?
A. Four to five tests.
Q. Could you tell whether or not the driver or occupants
of any car were men oi· women or black or whfte when they
passed T
.
·
A. You could not as long as the cars were operating.
Q. When the car stopped and you went to it, then you could
tel11

A. That's right.
Q. You say, Mr. Al'mcntrout, the city electrical inspeetor,
participated in that test at your requesU
A. Yes, sir.
Q. Do you have any interest in this case at all, Mr. Phillips 7
A. Not a thing; no, sir.
Q. Now, Mr. Phillips, were vehicles driven along there and
met approximately in front of the Rhodes home?
A. Yes. .
Q. Tell the jury whether or not the vehicle, during those
tests, the vehicle that was driven north, crowded the vohic-le
that was being driven south?
A. vVell, there ·was one test made that they practically ran
together. It was one coming up from the north and one s,mth
and they-it looked ns if they were fixing to run
page 1256 ~ together when th(;y passed, but they llidn't.
Q. Tell th<= j11ry whether o:· not that the" vel1iclc
that was being driven from the north to the south endeavored
to pull in behind a parked vehicle and then shoot out like tlmt
(indicating) f
·
·
A. Yes, it did that.
Q. Do you recall whether or not Mr. Armentrout wns riding
in the car at that time, or noU
A. I believe that he was; I'm not positive.
Q. Do you know :Major Rhodes?
A. Yes, sir.
Q. Did he participate in the tests and also both standing in
the yard and riding in the car f
A. Yes, sir.
Q. From what you saw or observed there, was it pos8ible,
humanly possible, to ha vc recognized the driver of vehieles on
that street T
A. No, sir, not from where we w'ere at.
Q. And you stood up in the driveway and at the street line
also?
A. Yes, sir, and you could no~ tell who was in any one of the
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Hamilton Rhodes.
ca rs until you walked up to within three or four feet of the car
before you could tell Y

Mr. Messick: Your witness, gentlemen.
page 1257 ~

. CROSS EXAMINATION.

By Mr. Spencer:
Q. You don't know anything about how the person driving
the car was seated, do you?
A. No, sir, couldn't. see.
Q. Whether they ·wanted you to see them, or not Gl
A. Couldn't tell.
Q. ·whether they had their bead turned one way or another¥
A. No, sir.
Q. Why did you have to go out to l\Ir. Armentrout's? These
gentlemen never seemed to have to send emissaries out before. ·who asked you to go in and ask Mr. Armentrout i
A. Nobody, I ,ve11t on my own occasion.
Q. Why did you do that f
A. I wanted him to come out, and I wanted him to come
out and see tl1e tests the same as I· did.
Q. Why did you pick him?
A. Well, in the first place, be 's a pretty good friend of
mine and it was right there in front of bis house ..
Q. Nobody suggest~d it to you?
A. No, no one suggested it to me.
Mr. Spencer: That's all.
Mr. Messick: That's all, 1\fr. Phillips.

Stand aside.

Witness .left the stand.
pag·e 1258 ~

. HAMILTON RHODES,
sworn for the defendant.
DIRECT EXAMINATION.

By Mr. Messick:
Q. What is your name, please, sir f
A. Rhodes.
,
Q. ·what is your first name?
A. Hamilton.
Q. I believe they call you ''Ham'' t

.
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Ha.milton Rhodes.

.A.
Q.
.A.
Q.
.A.
· Q.
A.
·Q.
1

Y:es., .si.J..._ .
In the last w:ar wm.·e you :a }.,f-ajor 1n the Army f
Yes., sir..
.

vVhat is the condition of your eyesiglIU
Very good; 20/20..
lvlajor, do you JJilot plan~s?
No·, :sir..
Ridden in planes quite a biU
A. Yes., sfr..
Q. Major, on Saturday night, did you partlcipate in some
tests held on Willow Stroot?
A. I did, sir..
Q. Do you know what vehicles were used in that test on
:Saturday night?
A. You mean cars!
Q. Y.es, sir, kind of cars.
e
A. Only one was a Pontiac.
page 1259 } Q. Do jTou know what the other one was!
A. No, sir, I clo not.
Q. You rode in one of these cars, ·did you 7
A. Yes., sir.
.
Q. Being unfamiliar as I am,' did I have some trouble· driving iU
A. Yes., sir.
Q. Do you recall whether it was a Dodge, or noU
A. I do now; yes, sir.
Q. Major,· I'll ask you, first, about tlrn standing tests that
you made, whether you were standing in the Rl1odes driveway or-did you stand in the Rhodes driveway and make the
tests?
·
A. Yes, sir, I did.
Q. Did you stand at different places f
A. Yes., sir.
Q. Where did you stand T
. .
A. Up in the driveway and on the front edge of it.
Q. While you were standing there making those tests, did
vehicles pass headed south on Willow Street?
A. Yes, sir.
Q. ·Diel you endeavor to see or recognize the drivers of
those vehicles T
A. I did.
Q. Were you able to recognize the drivers of
page 1260 ~ the vehicles when they went past?
A. No, sir.
·
Q. About what 1·ate of speed did those vehicles g·o byt
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Ha·milt(f)n Rhodes ..
.A... Went by slow; I'd say five or ten miles an hour ancI
as much as twenty-five, at differ.ent times I mean..
Q.. Five, ten, and as much as twenty-five. Were you able
to tell whether or not the driver of the vehicle as they passed
were black or white, man or woman t
A. No, sir, I couldn't tell.
Q. After passing, did those vehicles stop f
A. Yes., sir.
Q. Did you go to the vehiclef
A. Yes., sir.
Q. Did you ascertain who was miving the car f
A. Yes, sir.
Q.. On those- ·occasions., who were the drivers of the car r
A. l\f r. Garner.
Q. Did he or did he not have a hat on!
A. He did have a hat on. •
Q. How was the hat, condition o:f it?·
A. Turned up i11 front.
Q. Were there any other _people in the car f
A. Yes, sir.
Q. ·who was in the car 1
page ·1261 ~ A.. I don't know the lJeople ; don't know their
names.
Q.. Do you know Mr. Frank Coan!
A. No, sir, I don't know him.
Q. Don't know him?
A. No, sir..
Q. Do you know the name o:£ the other man who was in
the car?
·
A. No, sfr.
·
Q. Tell us about the dashlights in the car..
A. Dashlights were on.
Q. Major, did you participate in a test meeting that car,.
meeting-I mean riding in the Dodge car -and meeting· tl1e
other vehicle?
A. Yes, sir, I did.
.
Q. Did anything occur there in regard to crowding of the
vehicles?
A. Yes, sir, the Dodge car cut out on the other one, swerved
in toward it.
Q. The Dodge car was the one you were riding in Y
A. Yes, sir.
.
Q. Where was the other one coming, with reference to the
right side of the street or renter of the street: orA. About the center of the street.
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Hamilton Rhodes.

Q. Did you., in those tests, endeavor to recognize the driver
of the car?
.A. Yes, sir.
pag·e 1262 ~ Q. "\Vere those tests conducted-where were
they conducted with reference to the R.hocles
home?
A. Right in front of the Rhodes home.
Q. ·were you able to recogi1ize the driver of the car Y
A. No, sir.
Q. Were you able to recognize anyone, in the back seat of
the car?
A. No, sir.
Q. Could you tell if any of the occupants of the car were
black or white, men or women?
A. No, sir.
Q. In an effort to cut in and cut out, tell the jury if the
two vehicles almost collided¥
A. They did, sir.
Q. Major, what do you do nowt
A. Construction.
Q. ·what kind of construction?
A. Building.
Q. Building homes 1
A. Yes, sir.
Q. Have you any interest in this case, sirY
A. No, sir.
Q. Major, did yon participate in tests up there conducted
in February of this yeari
page 1263 ~ A. I did, sir.
Q. Were you able, in February of this year, to
recognize the drivers of any vehicles?
A. No, sir.
Q. Is it lmmanly possible to do it there?
A. Absolutely not.
l\Ir. Messick: Your witness, gentlemen ..

CROSS l~XAl\UNATION.
By Mr. Spencer:
Q. Mr. Rhodes, what is wrong with that street up there
that you can't see anytl1ing at all?
A. Not a thing, sir~
Q. You get off of "\Villow S~reet and drive all around the
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Hamilto1z Rhocles.
other residential sections of town. Did you ever recognize
anybody that passed~
A. No, sir, I never.
Q. I'm not talking about these tests.
A. ·wm you speak a little louder., please, I can't hear you.
Q. I'm not speaking of the tests now at all, I'm talking
about you, your own personal experience, have you ever, in
driving along other streets than Willow Street, lighted similarly, recognized people as tbey passed you in the cad
A. Not under those conditions, no, sir.
page 1264 ~ Q. I'm not talking about those conditions, I'm
talking a bout other streets.
A. No, sir.
Q. The residential section is all lighted just about the same
way, isn't it?
· A. That's right.
Q. The posts are just about the same distance apart't
A. That's right.
Q. \Vi.th, perhaps, a few exceptions, most of the lights are
the same size., aren't they?
A. Yes., sir.
Q. Have you ever driven along \Vest Market Street, or
any other street except ,vmow Street, nncl recognized people
as you passed them '1
A. No, sir.
Q. Never have in your life?
A. No, sir.
·
Q. And you drive an automobile?
A. Yes, sir. My eyesight is 20/20.
Q. How about your nig·htsight?
A. Very good.
Q. Smoke cigarettes f
A. Yes,,sir.
Q..Night vision is a variable matter, isn't it?
.A.. Pardon?
page 1265 ~ Q. Your nig·ht vision is something that changes
from time fo time?
4. I don't see wl1y it would, sir.
Q. You don't?
A. No, sir.
Q. Yon don't know about the fact that a great many boys
who were unable to pass the tests for the Navy for nig·ht
vision would go back and eat a· lot of carrots and eat a lot

0f~

.

A. That's right. I had a color test.
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Ha!}nilton Rhodes.
·Q. They do vary, don't theyf
A. I imagine.
1\fr. Messick : "\V~ are still willing for you to use your own
witness in the test.. We still make the motion.
Mr. Spencer: . I told you, Mr. Messick, in my estimation
you couldn't reproduce the .same conditions.
l\Ir. Messick: ·we ,vill trv our best.
l\fr. Spencer: But you can't put the snow back on t.he:Mr. Messick: ·we'll g·o up there and cover it with cotton.
:Mr. Spencer: I believe you woukl
J\fr. l\fessick: "\Ve'll do anything to g·et at the truth.

page 1266 }

Q. You n~ver have., in your recollection then
passed anybody in Harrisonburg· and recog'Ilizecl

them?
A. If we were driving i;;lowly, cars side by side, I imagine
you would.
Q. I'm talking about driving slow and meeting each other
and just at some peculiar point where the lights passed each
-other, ypu happe11ed just to glance over and recognize a
friend?
A. Side by side, right up on top of me, I imagine J would.

Mr. Spencer: That's all

RE-DIRECT EXAMINATION.
Bv Mr. Messick:
Q. Did you ever do it on ·a similarly lighted streeU
A. l\fr. Messick, it is humanly impos~ible for me to recog1
~

nize anyone in tl10se cars up there.

Mr. Spencer: That's what I'm getting at. It was humanly
impossible to recognize anybody in those cars up there?
Mr. Messick: I hadn't :finished.
·
Q. Down here in the business district, where the lights are
on, you can do it?
A. I think so.
Q. But you can do it out on streets lig·hted similarly?
A. No, sir.

Mr. Messick:. That's all
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Hamilton Rhod·es~
page 1267}

RE-CROSS EL.\.MINATION..

By Mr. Spence1·:
Q. Can't yon go out here in the counfry where there are
110 lights at all, on a dark road, on a dark night, that as you
passed somebody, recognize them t'
A. No, sir.
Q. Never have done it f
Ar No, sir.
Q. As a matter of fact, l\iajor, isn't this, true·, that the
darker it is the more likely you will see i
A. No, sir.
Q. Doesn't the light and the dark co1:i,trast f
A. It contrasts; sure ..
Q.. And the light shows up more in the· dark than it does
in the light Y ·
A. How are you going to see anyone in the darkf
Q. By the lights of the automobile, that's what I'm talking
about.
A. All rig·ht,. the lights of the automobile.
Q. The side spread of the lights.
A. The side spread of the lights.
Q. On a .dark night will be much grenter · than this will in
the streets ?
A. With the lights coming towards you f They blind you.
Q. Your mind is fully made up t
A. It is not made up·.
Mr. Messick: ·we. are willing· for you to take
himQ. You say you do construction work f ·
A. Yes., sir.
Q. Don't you do· a lot of it for Mr! Klingstcin f
A. No, sir. I haven't done any for l\fr. Klingstein before
I came back.
Q. Did you ever ~o any for him before Y
A. Yes~ sir.
page 1268

~

Mr. Spencer: Stand aside.
Witness left the stand.
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L. S. ARMENTROUT,
sworn for the defendant.
DIRECT EXAMINATION.
By Mr. Messick:
Q. Mr. Armentrout, what are your initials, sir?

A. L. S.
Q. Where do you livc7
A. 61 North Willow Street.
Q. How close do you live to the Smith and Rhodes homes J
A. I live about straigiit across from the Smith home;
diagonally from the Rhodes home.
page 1269 ~ Q. ,vbat do you do, Mr. ArmentrouU
A. I work for the City of Harrisonburg in the
Electric Department.
Q. What is your duty in the Electrical Department f
A. Superintendent.
Q. How old are you, sir f
A. Forty-seven.
Q. Is your eyesight good or is it ~ad f
A. It is normal or average, whatever you call it.
Q. On Saturday night, 1\fr. Armentrout, at the request of
Mr. Grover Phillips, did you participate in sonie tests there
on ,vmow Street, sid
A. Yes, sir.
Q. Did you stand in the Rhodes driveway and at the street
line or sidewalk line in participation of those tests 1
A. Yes, sir.
Q. Did an automobile drive south on Willow Street after
having turned around in the Smith driveway!
A. Yes, sir.
Q. About what rate of speed did that automobile travel
during those tests 1
A. About twelve miles per hour.
Q. Were any vehicles parked on the west side of Wi~low
Street when they passed f
A.Yes.
.
.
page 1270 ~ Q. I believe a truck was parked over there,
belonging to :Mr. Phillips, wasn't it?
A. Yes, sir, and my car was in front of my l10use.
Q. Did you endeavor to recognize the driver of the vehicle
as it passed you, sir?
A. I endeavored to but I couldn't recognize anyone that
was in the vehicle.
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Q. Could you tell whether they were man or woman~ black
or white?
A. No, sir.
Q. Did tbat car stop after it passed; did_ it stop further
clown tlie street and you go to the car 1 ·
A. Yes, sir.
Q. ·who was the driver of the car?
A. Mr. Garner was driver.
Q. About how many tests were made there for you to determine thatT
A. Ob, about six.
Q. vVhen you got to the car, you looked in it and you were
able to recog·nize Mr. Garner as the driver¥
A. At about three or four feet.
Q. 1Vas anyone riding in tl1e back soat of that carY
A. I think Mr. Coan, Mr. Frank Coan. I clidn 't lmow the
other gentlemen.
.
·
Q. You didn't know th~ other gentleman.
page 1271 ~ When you got to the car, did you look, at my
·,
request, to see about the dashlig·hts f
A. I didn't pay particular attention to the dashlights.
Q. Do you recall whether they were on or off?
A. I couldn't say.
Q. Did Mr. Garner have a hat on, or not!
A. I couldn't recall about that.
Q. You just don't recall about that?
A. No, sir.
Q. Do you know the type of car tbat was being driven by
Mr. Garner in those tests?
A. It was a two-seated car, sedan, is all that I could say.
Q. You just don't remember the make of it f
A. I didn't particularly look about the make.
Q. Mr. Armentrout, did you participate in a test in which
you rode in an automobile T
A. No, sir.
Q. You don't recall-did you ride in a car with Mr. Rhodes
in it and me driving·?
A. Yes, I believe '"·since-Mr. Hoover: Your Honor, we are forced to object to Mr.
Messick 's leading every one of these witnesses just the same
as if be bad a ring in their nose. Now a leading question
.
isn't so bad sometimes bnt for everv one of them
page 1272 ~ to be leading·
The Court : Don't lead the witness.
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L. ,S. Arnientrout.
1\fr. l\!Iessick: .Judge, it is just as to conditions, a man rode
in a car, or not. I don't see that that would be considered leading- by anybody.
Mr. Spencer: What is there about these witnesses that
would render them incapable of telling- what they saw., what
they did? Every one of them, it looks to me, are able to tell
.about what the tests were.

Q. Do you recall that you did ride in a car?
.
A. Yes, I assumed we were just riding then. I didn't know
,ve were making any particular test at that time.
Q. Did you meet a vehicle there in front of Rhodes' home T
A. ·what do you sayf
.
'
Q. Did you meet another vehicle in there in front of Rhodes'
home?
A. Yes.
Q. You were riding in the front seat, were you noU
A. Yes, sir.
Q. ])id those vehicles-how close did they pass orA. Well, l just don't remember the actual distance. Normal
passing- distance I would say, most anyone passing.
:Q. Were you able to recognize the driver of the vehicle
wlrnn it passed?
page 1273 } A. No, sir.
Q: Did you go back after the vehicle was
passed-did you go back to the car to see if you could recognize it f .I mean, did you g-o back to the car to :find out who
was driving?
A. No, I don't recall that we did thal
Q. You don't recal1 going· back Y
A. I didn't pay much attention from there on.
Q. You didn't pay mucl1 attention from there on f
..
A. No, I was concerned about the observation from the s1de
of the street.
:M:r. :Messick: All right, sir.
CROSS EXAMINATION.

By Mr. Spencer:
.
.
..
·
Q. J\fr. Armentrout, is Willow Street ht about hke all of the
Test of the residential sections of Harrisonburg1
·
A. Yes.
.
.
Q. It has the same number of lights at the same distances?
A. At that particular point, there's one extra pole space.
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The regular spacing is every .second pole hut at that particu:lar point.,, dU:e to the lights being placed on the corner: there's.
an extra space.
Q. The size of the lights are the same as most of them at
least?
A .. Th~t's the standard street lighting· circuit; yes, sir.
Q. Conditions there on that street, as far as;
p~ge ·1274 ~ lighting is concerned, wouldn't be any different
than what it would be generally throughout the·
City of Harrisonburg!.
A. That's right ..
Mr. Spencer: That's all.
Mr. Messick: That's- all, l\fr. Armentrout_
Witness left the stand .. ·
FRED KOONTZ,
$WOrn for the defendant

DIRECT EXAMINATION·..
By :Mr. Ruebush:
Q. Fred, state your name.
A. Fred H. Koontz ..
Q.. Where do you live, :Mr. Koontz f
A. Paul Street.
·
Q. Live i~ Harrisonburg
of· your life!
A. Yes, sir.
Q. Who do you work fort
A. Mr. Klingstein.
Q. In what capacity?'
A. As Assistant General :Manager.
Q. ,vhere is your office 1
page 1275 ~ A. In the old Sipe Building, right above
Friddle 's Restaurant.
Q. Do yon know whether Mr. Garner was emploved bv Mr..
Klingstein in February of 1945!
·
·
·
A. Yes, sir, I1e was:
Q. In what capacit.yf
A~ He was manager of the Bowers' Restaurant at tlult
time.
.
. Q.. Did he manage any otl1er ref,taurant prior to that time? .
A. Yes, he had been manager of the Arcade Restaurant.

all
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, Q: The Arcade Rest~urant is the restaurai1t under the Virgfoia Theatre, is that right?
A. Yes, sir.
Q. Do you recall the night or the evening of February 20,
1945?
A. Yes, sir. .
.
Q. Did you see Mr. Garner that evening1
A. Yes~ sir:
.
.
Q. ·whe~e did you see him?
A. In the office:
. .
Q: What time was that t
. .
.
A: Jt W8$ bet)'Veen quarter of. seven and sevep O'clock;
Q: D9 y<;>.u know wl1ere he went fr9m the office l
;A. Yes., sir, I took h~m home .myself.
•
• 1
Q. "\Vb.ere aid h.~ live?
page 1276 ~
A. In the Heltzel house on Clinton Avenue.
..
.Q. Ho.w come you took hirn hom~ ¥
.
A. Because he said his car was iµ the garage and he was
getting ready to call a taxi and I told hi:hi I would take him
home.
Q. About what time was thaU
A. This was around seven or a little after seven~
Q. On the ;night of February 20, 1945?
A. Right.
.
Q. Take him clear all of the way up to his house f
A. No, sir, the road was .muddy so he told us to stop there
in front of. Mi:. Heltzel 's house and we'd turn around and
he walked on up.
·
Q. Mr. Heltzel 's house, whereabouts Js tl1at?
. A. That's. about midway between the main streef and the
house that he lived in.
·
Q. ,Just off of the main street in the hollow 1
.
.A. Yes, sir, i,t is ou the left-hand side of that road going
up to. the house.
.
.
.
. Q. The Heltzel honse is in the hollow and the Garner house
is up on top of the hill' or little rise f
A. Yes, sir.
Q. Do you know anything about his physical condition t
A. "\Vell, he complained of having· a.cold and he told me that
he wn s. going home and tal\e some medicine and go to bed.
.
·
Q. How often did you see l\fr~ Garner·?
page 1277 ~ A. Ev.ery day, seve.ral, times a day~
. . , . .Q .. :\Vhy did.it lrnppen 1
i·. f·.~H~ ha~ to bl'ing· the money in from the restaurant every
evemng.
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Q. Do you recall whether you saw him on February 21?
A. The next day after I took him home, that night, yes,
Sll',

Q. \Ybere did you see him?
A. In the office.
Q. Did yon talk to him?
A. Yes, sir.
Q. Close to him~
A. Ve~·y close.
Q. See anything unusual about him¥
A. No, sir.
I hereby approve the foreg·oing this 22nd day of FebruQ. See anything unusual about his face?
A. No, sir.
Q. See any black eye or any bruises around his face¥
· A. No, sir.
Q. If he had had any bruises on his face, would you have
seen them?
A. Yes., sir; I probably would have made a remark about it.
Q.· That was on the 21st. Did you see him on tbe 22nd f
A. Yes, sir.
page 1278 ~ Q. Any bruises on his face f
A. No, sir.
Q. How about the 23rd : see him on the 23rd?
A. I saw him practically every day. I just don't remember
whether I saw him on the 23rd, or not.
Q. Any particular time during that week of the 20th did
you see any bruises on his face?
A. No, sir.
Q. Do you know whether, during the month of February,
Mr. Garner was off duty at any timef
A. No, I don't remember.
Q. "'What time did they close the restaurant?
A. Usually closed it ,at seven o'clock. He, very often,
brought the money down before that.
Q. Did he ever fail to bring the money to the office?
A. No, sir.
Q. During- February, 1945 f
A. Not that I recollect.
Q. You must have seen him every day?
A. Most likelv.
Q. Therefore: he was always on duty clurjng February,
1945?
A. Yes, sir..
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.,Q. Never wa~ off duty that you know of Y
A.. Not that I remember; no, sir.
Q. Ever off duty around four or five o'clock f
A. He was alw.ays on duty at five.
Q. How about when he was working· down at the Arcade?
A. Same situation. That's usuaJly the beginning of the
dinner hour and he always made it a point to be on duty.
Q. Was l1e there during the lunch hour!
A. Yes, sir.
Q. During· dinner and lunch he was there on dutv T
A. Yes. That's usually the busiest part of the restaurant
business.
page 1279 }

Mr. Ruebush: That's all.
CROSS EXAMINATION.

By Mr. Spencer:
Q. Mr. Koontz, you say you were assistant manager, who
was the manag·er f
A. Mr. Klingstein.
Q. That's Tiot a corporation, is it, just an individual that
owns a considerable number of busine·sses f
A. Yes, sir.
Q. I believe he owns about eleven restaurants 1
A. No, he had seven at the time.
Q. Mr. Garner worked for him 7
A .. Yes, sir.
Q. You work for him!
1Jage 1280 } A. Yes, sir~
Q. A man by the name of Douglas Leacb
·worked for him T
A. ·Not at the restaurant; he worked at the farm.
Q. He ran a farm outside of town t
A. That's right.
Q. Leach was over there very frequently 1
A. He 1md occasion to come in the office; yes, sir.
Q. He and :Mr. Garner were very well acquainted, weren't
they?
A. Well, I don't know how intimate they were but they
knew each other.
Q. Both working· for the same man T
A. Yes, but not in the same capacity.
Q. But there's some connection between the farm and eggs
:and things that come off of the farm, isn't there?
A. Not necessarily. He never sold them to the restauran~
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Q. )Vhat kind of an automobile did 1\Ir.. Klingstein have
.
.
.A,: He had a Lincoh.i. Zephyr.
Q. What model Y
,A. It. is a '39 or '40, I don't remember.:
Q: Sedan or what Y
A. Yes, sir.
Q. Sedanf
page 1281 } A.. Four door sedan~
· Q. What color was it t

at that time?

.A. Blue: . .
Q.
A.
Q.
A.

,

Light or dark?
It is a light blue~
Light blue?
Yes, sir.
Q. How lightf
. ·
. .
A. I don't see anything to cotnpare with it .. It is a light
blue., robin ~gg;
.
.
· Q. ,Robin eg·g, bright blue¥
A. No, that's a light blue.
Q. As. blue as the suit I've got on 1
A. Yes.
. . :
Q. Lighter than that?
A. No, darker. than that;
. . ..
.
.. . . . . .
Q~ As a matter of fact, it was trn in-between color hlne ;·
isn't that righU
A. That's right.
.
.
Q. Mr. Garner drove that car from time to time, didn't he?.
A. Not so often that I ever knew. Mr. Klingstein very
seldom let anyone have it.
· Q~ Mr. GarnerA. He has driven it; yes.. ,
.
.
Q. l\fr. Kling~tei.n lived, ..at that time, upstairs
page 1282 ~over those offices, didn't he f
.
A. That's rig·ht; 011 the third floor.
Q. And his car was kept right around the' building f
A. Yes, sir.
Q. You have said you did not see any bruise on Mr. Gar..::
ner 's left cheek about the size of a dollar¥
A. No. sir.
Q. At· any time from the 20th on the rest of that week 1
A. I never noticed it.
Q. Or the week of the 20th 1
A. No, sir.
.
.
Q. If it had been there you would have seen iU
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A. Most likely.
.
Q. So you are, in effect, saying· that it wasn't there, aren't
you?
A. That's my statement.
Q. Did you see any cut on his fing·er Y
A. No,. sir.
Q. Never saw any cut on any of his :fingers at alU
A. Not-no, I don't remember of any.
Q. When was the :first time anybody ever asked you as to
whether or not you had seen a bruise on Garner's face Y
A. If I remember, it was during Mrs. Smith's trial.
Q. Mrs. Smith's trial was when?
page 1283 ~ .A. In October, I believe.
Q. That would have been some eight months
after the occurrence 1
·
A. That's right.
Q. Never even asked you whether you bad noticed a bruise
on his face, or not, from February until October?
.A.. No, sir.
Q. .Although this case was stirring up quite a lot of interest, wasn't it 1
A. That's riglit.
Q. And a lot 0£ investigating going on!
A. But I do know if he bad had one, I would have noticed
it.
.
Q. But you weren't asked anything about it until, strangely
enough, until October, eight months after?
A. That's right.
Q. You knew he was charged with complicity in this murder, didn't ·you?
.A.. Yes.
Q. You knew that Frank Smith had been wounded in some
other respects, had been beaten up 7

Mr. Messick: How did he know, except by hearsay f
l\fr. Spencer: I mean by hearsay.
.
A. The only way I knew it was what was in
page 1284 ~ the paper.
·
Q. You never saw any bruise on bis face at
alH
.A... No, sir.
Mr. Spencer: That's all.
Witness left the stand.
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VIRGINIA FRIDDLE,
sworn for the defendant.
DIRECT EXAMINATION.

Bv Mr. Ruebush:
"'Q. Mrs. Friddle, please state your name.
A. Virginia Friddle.
Q. ·what's your business, Mrs. Friddle?
A. Beauty shop.
Q. Which one do you operate f
A. Loewner 's Beauty Shop.
Q. ·where is that located T
A. Over Friddle 's Restaurant.
Q. Does Mrs. Velin work for you?
. A. Yes.
Q. "\Vas she working· for you in February, 1945 ·?
A. Yes.
Q. How long· had she been working for you?
A. About three years.
page 1285 ~ Q. She has been working for you a total of
about three years,
A. About three years.
Q. She worked for you about how long before, during '44
and '45t
A. Two years.
Q. Do you know :Mr. Garner?
A. Yes.
Q. Did you ever see him around your shopi
A. Yes.
Q. How frequently f
A. Most every day.
Q. How did he happen to be around theref
A. Well, he had business over in the office right opposite
my shop and he stopped in every day, most every day.
Q. Who did be come to see in your shop?
A. Well, he'd stop in to say, "Good morning", or "Good
afternoon'', or something.
Q. Do you know whether he paid court to anyone?
A. Well, Winifred.
Q. Tl1at is Mrs. Velin?
A. Mrs. Velin.
Q. Do yoll' know bow often he would see her?
A. Most every day.
Q; "\Vould you call them sweethearts 7
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A. vVell, I .guess so..

}fr. Spencer: If Your Honor please, the gentleman is leading. I don"t 1mow that it mat~rs a great deal Ccmldn 't
:you manag!e it, Mr. Ruel:mshM:r.. Ruebush: All right, I'll try..
Q. You deal with people's faces, I suppose, don "t you?
A. Yes, indeed.

Q. As a beautician, do you observe people's faces carefully or just give them casual.A.. No, I usually observe them quite closely.
Q. Why is that?
A. vVell, I'm interested in that work.
Q. Do you recall whether you saw Mr. Garner at any. time
.after February the 20th, 1945 t
A. Yes.
Q. When did you see him?
A. Every day.
Q. See him the 21st!
A .. Twenty-first, yes, indeed.
Q. Tell the jury whether there was anything unusual about
Mr. Garner's face or features when you saw him on the 21st
of Feb~mary, 1945.
A. Not a thing.
.
Q. Tell the jury wl1ether, if he had had a bruise on his
· face, you would have observed it.
page 1287} A.. I certainly would have.
Q. Did he have a bruise on his facet
A. No, not at all
Q. Did you see him on the 22nd f
A. Yes.
Q. See any bruises ·about his face on the 22nd f
A. Absolutelv not.
Q. See him every day that week? .
A. Every day, two and three times a day.
Q. At any time during that week, up until Sunday or even
on Sunday, did you see any bruises on his face 1
A. No, I did no[
Q. Did you see him at any time during· that time, on the
21st or any other time during that week, have any talcum
powder or grease or anything on his face to cover a bruise?
A. No, indeed.
Q. Would you have noticed a man having· talc on his facet

/
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A. I worrld :&ave,. yes.
Mr.. Ruebush:

~hat's alL
CROSS. EXAMINATION.. ·

By Mr. Spencer·:
Q.. I pelieve, Mrs .. F:riddle, you are a sist~r of :OI:rs. . Kifugstein, are you not?
. A .. Yes ..
pag·e 1288 ~ Q. Your beauty shop- is on one side of the
hall and Mr. Klingstein's office is on the· other
side?
A. That's right.
Q. l\fr. Klingstein lives upstairs over it f
A. Yes, sir.
· Q. Where do you live t
A .. .At the beauty shop ..
Q. And you say you never saw any bruises on his face ancl
vou would have seen it if it was there!
• A. I certainly would have.
·
.
Q. So, therefore, the effect of what you say is that rt was:
not theFe?
A. It was not there.
Q. Did you ever see any bruise on his face f
A. No, I never did.
Q. Never had ope since he's been in Harrisonburg¥'
A. Never have noticed any on his face at all¥
Q. Never at any time 1
A. Never at no time.
Q. When did tliey first ask you, or when were you first
asked, as to whether or not you had seen a bruise on Slim's

face?

A. Oh, I don 1t know.
Q. See if I can't refresh your memory a little bit. You
testified in this case, the case of Grace Smith,
page 1289 ~ didn't you 1
A. Yes~
Q.. And you were asked that question here weren't you Y
A. That's right. That's about the first time.
Q. Then you were asked the question when were you first
asked about .that,
A. That was the first time*
. Q. And didn't you say th~t that was the ffrst time then
and there that you had ever been asked about iU

. Ralph H. Garner v. Commonwealth of Virginia

815

Virginia Friddle.
A. That's rig·ht.
Q. And that was eight months after the occurrence V
A. Yes.

:M:r. Spencer: That's all.
RE-DIRECT EXAMINATION.
By Mr. Hammer:
Q. For Mr. Spencei 's information, you are also kin to me
too?
A. Yes, sir.
Mr. Hammer: Mr. Spencer seems to think that my frie'nds
have a lot to do with this case.
·witness left the stand.
M:r. Messick: If Your Honor please, we'd like for the
record to show that Douglas Leach was sumpage 1290 ~ monsed here by the defendant and that he was
unable to get service on the process that was
. issued for him as a witness in this case.
:M:r. Spencer: vVell, the record ought to-if you want that
to show, you ought also to show in the record that Mr. Leac]1
was not summonsed until the third day of April, that this
case .was set on the 18th clay of February, and h,e wasn't
summonsed until the 3rd clay of April.
Mr. Messick: At the same time that other summonses
were issued.
Mr. Spencer: And was a fugitive from justice at the time
this summons was issued.
Mr. )Iessick: I don't know whether he was a fugitive from
justice. or not. I understand that the rule for contempt waB
issued against him on failure to pay some alimony.
Mr. Spencer: Is that ,:vhat you are stipulating into the
record'¥
l\fr. Messick: I'm asking if it is not true? I also want
the record to show that he was under five hundred dollar
bond as a material witness for the Commonwealth in the case
of Commonwealth against Grace Smith.
Mr. Spencer: All right. And he was here topage 1291 ~ Mr. Messick: And also want the record to
show that he was· summonsed as a witness for
this trial in February of this year. Those are the facts, if
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Samirnl J. Paxton.
you gentlemen want to admit it. If you don't, we '11 put the
Clerk on to prove it. .
irr. Spencer: I think they are part of the record but not
so far as the jury is concerned.
Mr. l\Iessick: Then you gentlemen will agree that those
are the facts and make that stipulation? .
Mr. Spencer: We'll stipulate that summons was issued
for Leach on April 3, 1945, and came in the hands of the
Sheriff shortly thereafter.
Mr. Ruebusi1: On the same day.
l\fr. Spencer: On the same day, and that prior to the 3rd
clay of April, and on the 3rd· day of April, Doug-las Leach
was. a fug·itive from justice and that he had been summonsed
for· the case in February. I don't know whether it was
served, or not.
l\fr. Ruebush: And that he was a material witness in the
Smith casei put under five hundred dollar bond by the Commonwealth as a witness for the Commonwealth.
Mr. Spencer: He was not used by either the Commonwealth
or the defense.
·
·
l\fr. Messick: That's perfectly agreeable to us. It seems
as though the Commonwealth witnesses won't
page 1292 ~ talk to us.. ·
The Court : Have vou :finished?
Mr. Messick: Yes, sir, that's stipulated in the record.
SAMUEL .J. PAXTON,
sworn for the defendant.
DIRECT EXAMINATION.
By Mr. Ruebush:
Q. Mr: Paxton, what is your namef .
A. Samuel J. Paxton.
Q. Where do you live, Mr. Paxton f
A. 37 North Willow Street.
Q. What business are you engaged in?
A. Automobile repair shop.
Q. Wbere is your shop located Y
A. 57 Mason Street.
Q. It is known as what 1
A. Central Service.
Q. Do you know Mr. Garner¥
A. Yes, sir.
0

...

l
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Q. Do you know Mr. Garner's cad
.A. Yes, :sir..
Q. Do you know where his car was on the
page 1293} nigbt of Febnrary 20., 194"5.7
A. I d(i).
:Q. "'\Vhere "\Vas it?
A. In my sh0p torn down..
·Q. Do you know when he broug·ht it there, approximately?
A. It was the day before, ·on Monday or Tuesday, I dis1·emember which.
Q. Do you rememher who took it away f
· A. I do nort. It was some lady that taken it away..
,Q. Do you lrnow when she got it?
A. Yes, tbe next day.
Q. You mean February 21 T
A. That's right.
,,Q. Do you know her when you se.e her?
A. I don't think I would; no, sir.. .
Q. Do you know whether she works over at the R-ockingham
National Bank?
A. I couldn't tell you that. I didn't release the automobile.
Mr. Butler released it.
Q. He's an employee ·of your·'s?
A. He's an employee ·of mine ; yes., sir..
Mr. Ruebush: 'Thar's all.
Mr. Hoover: Stand aside.
)Vitness left
page 1294}

too

stand.

Mr. Messick: Would Your Honor give us just
a few minutes, please, sir?

The Court: How many!
::M:r. Messick~ Five or ten minutes.
The Court: All right.
(A recess was taken from 10 :55 o'clock a. m. until 11 :15
o'clock a. m.)
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JOHN G. YANCEY,
sworn for· the defendant
DIRECT EXAMINATION...

By Mi·.-. Messick :
.
Q. Mr. Yancey, what business are· you engaged in, sirf.
A .. l11surance· business.·
Q. What is tue· name of your firm?
A. Yancey and. Weaver.
Q. Mr. Yancey, did your firm sell insurance: to Ralph Garner!
· ·
·
A. We do ; we have, yes.
Q. On his automobile i
A .. Yes.
Q. I hand you a receipt bearing date of November 17, 1944r
receipt No. 216, and ask you if that is one of the receipts:
issued by your company?
page· 1295 ~ A. ( Examining paper) It is.

Mr. Messick: We offer that ~eceipt in evidence marked
Exhibit No. 0.
(Received in evidence as Defendant Exhibit O.}
Q. Does this receipt bear date of November 17, 1944t
A. Yes.
Q. It is in the amount of $21.94 and it is credited to the
accqu_nt of Mr. Ralph H~ Garner, $21.94, Yancey and Weaver,
by GMS. Who is "GMS"Y
A. It was Mrs. Grace Smith.
Q. That receipt issued from your official receipt book!
A. It is.
Q. Issued by Grace M. Smith t
A. It was.

Mr. Messick: You gentlemen may look at it.
(The exhibit was passed to counsel.)
You may cross examine the witness, gentlemen.

Ralph H. Garner v. Commonwealth of Virginia

819

John G. Yancey.

CROSS EXAMINATION.
By Mr. Spencer:
.
Q. M:r. Yancey, that is the date that the premium was paid,
is iU
A. Yes, sir.
.
Q. Would you have any idea or does it como to your knowledg·e from looking at your books, or otherwise, when the
policy was issued¥
page 1296 ~ A. My recollection is that that order was .
taken in the late fall of the previous year.
Q. Late fall. That would have been in 19431
A. Yes, sir. There was a law passed by the Legislature
of the -State changing the requirement~ of automobile owners, as you probably know, and we put on quite a campaign
soliciting the people that did not have insurance that would
probably want it when that law went into effect, and this order was taken by Mr. Roundtree from Baltimore, who was a
solicitor for one of our companies.
Q. Mr. Roundtree sold the policy t
A. He g·ot the order for it. The policy was to be issued
later, some months later, because Mr. Gamer had a policy
on the car that did not expire until early in 1944, and we
didn't issue the policy until the expiration date of the policy
that he did have on the car, but we took the order in the
fall.
Q. And then you mean by that that the policy was issued
early in 1944 Y
A. Yes, but the order was taken by the solicitation camnaign in the fall.
Q. Then that fransaction, as shown by the receipt, merely
meant that he paid that on that date t
A. Yes.
Q. And received by l\Irs. Smith Y
page 1297 ~ A. Yes. The policy had been issued and mailed
to him with a statement of th~ premium and that
is the date that he came in the office and paid the premium.
Q. He came in the office 1
A. Yes.
Q. There wasn't anything about the transaction, so far as
you know, that would necessitate him writing down her telephone number in his telephone book kept at his home?.
A ..Why, I don't know. about that, but when the order was
taken, part of the information was missing on the order. The
premium was based on the kind of gas ration card you had at
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that time and there was a notation on the order to secure
from Mr. Garner tbe information as to what kind of gas card
be had.
Q. Mr. ·Garner worked rig·ht down under your office, didn't
lie·:? Bower's Restaurant Y
A. I think at one time be had something to do with Jessie's Lunch, which is in the same building we are in.
Q. Same building 1
A. Yes.
Q. And just one flight of stairs up to your office?
A. Yes.

l\Ir. Spence!': All right~ sir. That's all.
pag·e 1298 ~ RE-DIRECT EXAMINATION.
By Mr. Messick:
Q. Mr. Yancey, in order to refresh your recollection, do
you know when Mr. Garner came to Harrisonburgt
A. I don't believe I could get within a year of it.
Q. If the evidence shows that be came here in :March of
1944, this transaction was handled in the fall of '44, wasn't
iU
,.
A. The order was taken in the fall of '43.
Q. '4~ when be wasn;t even ii1 Harrisonburg? Now in regard to the insurance law, wasn't that passed by the Legislature in 1944 and went info effectA. Well, I'm not positive about that but it was after that
law was passed a·nd this campaign was put on by insurance
agents all over the State to get people to take insurance.
Q. That was the fall of '44 that you put on that campaign?
A. Then it was. I'm corrected on that.
Q. Mr. Garner didn't come to Hanisonburg, the evidence
shows ]rnre, until March, 1944.
A. Then it couldn't have been. I was a vear too early,
Mr. Messick.
.,
RE-CROSS EXAMINATION.
By Mr. Spencer:
Q..Then if he boug·ht it in the fall o"f 1944 from Mr. Round. tree, you knew What the situation was, . then,
page 1299 ~ didn't you 1
A. I knew what?
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Q. I mean at tlJe time Mr. Roundtree sold it and the premium was paid right away in November., y-0u knew what the
ration situation was then!
A. Yes.

:Mr. Spencer: All right, Mr. Yancey, that's all.

·
The Witness: May I ask just one question: ·what is the
date of that receipU
:Mr. Messick: November 17, 1944..
The ·witness: Yes, well, the solicitation campaign started
in October.

By Mr. Hoover:
Q. October, 1944?
A. Yes. We were requested by the Motor Vehicle Department not to make any publicity about it until October and
~s soon as we were permitted, we started the campaign to
sell this insurance. A great many policies were issued immediately and others were issued at the expiration date of
the policy a person did have. I was wrong about the year.
I'm sorry.

Mr. Messick: We all make mistakes, lVfr. Yancey. I'm not
questioning that at all. That's all, Mr4 Yancey, stand aside.
Witness left the stand.

JOHN A. SAWHILL,

page 1300}

sworn for the defendant.
DIRECT EXA.l\UNATION.

By Mr. Messick:
·Q. Dr. Sawhill, wl1erc do you live, sir?
A. I live 178 South Mason Street.
Q. What do you do, sir?
A. I'm professor of Latin and German at Madison College.
Q. Professor of Latin and German at Madison State .
Teacl1er 's Colleg·e, here in Harrisonburg?
A. Yes, sir.
Q. Dr. Sawhill, do you know Ralph Garner?
A. Yes, sir.
Q. I'll ask you, :first; You are a member of the American
Legionj
.....
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A. Yes, sir..
Q. Have you ever had any official position in the Amerfoan
Legioni
A. I have been Commander of the Ame'rican Legion- and I
have been Adjutant for the past three-four years ...
Q. Doctor, ·did the American Legfon hold services at thefuneral of Frank Smith t
.A. It did.
.
Q. Do you know who "ras in charge. of the. color gl!lard at
the services Y
A. Mr. Garner~
page 1301 ~ Q. Did you see Mr. Garner a:t the services 1
.
A. Yes, sir.
Q. Were you in the group with him, the American Legion
group!
A. Yesr sir..
Q. Approximately1 as well as you recall, how close did you
get to Mr. Garner Y
A. Probably four,. five, or ~ix feet.
Q. Did you notice anything unusual about him?
.A. No, sir.
Q. Did he have a black eye that you sawt .
A. I didn't notice any*
Q. Notice any bruises on his face at aIH
A. I didn't notice any.
Q. If he had had a black eye, do you think you would Iiave
noticed it, or not?
A. I think I would ..

Mr. Spencer: Mr. Messick, if I may correct you, I'm sure
you want to be fair. Nobody has said that he had a black
eye. They said he had a bruise under his .Ieft cheek bone the
size of a silver dollar.
Mr. Messick·: And turned black under his eye. .
Mr.. Spencer: And ran in sHghtly under his eye.
Mr. Messick: Did11 't you have a witness, employed by the
.
city, that said he saw his black eye out here on
page 1302 ~ the street on the morning of the 21st?
Mr. Spencer: I don't recall it.
Mr. Messick : Turn back to the record there~r. Spencer: All right, sir, if you persist in asking it that
way.
Mr. Messick: I'm just simply-he said he noticed it thirty
feet or more.
Mr. Hammer: Homer Humphrey.·
·
,.
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Mr. Messick: Homer Humphrey, employed by the cityMr. Hoover: Go ahead.
Mr. Hammer: Sheriff Callender also testified to it, I think.

Q. Mr. Sawhill, a man who is in charge of the arrangements, under your all's custom and practice in the American
Legion, a man who is in charge of the color guard and arrangements for the funeral, does that person usually call on
the widow or mother or father to see whether or not they
care to have the military funeraH
A. It is always customary for the Commander to contact
the family at once to see if they desire a military funeral.
Q. Mr. Garner was in charge of this on this ocoasion, as
I understand it 1
A. Yes, sh.-..
Mr. Messick: That's all.
page 1303 ~

CROSS EXAMINATION.

By Mr. Hoover:
Q. Dr. Sawhill, you say you didn't see any brnise on his
face or any black eye or anything of that nature f Did you
notice a swollen and cut ring finger on his left hand r
A. No, sir, I didn't.
Q. Do you think you would have observed that,had it been
there?
•
A. I doubt it very much. I probably don't look at people's
hands very much. I probably look at their face more than
anything else.
Q. Doctor, you've said that you didn't see miy bruise on
his face. Do ·you undertake to say that he didn't have a
bruise on his face that dav f
A. I observed him only ~ery casually. I wouldn't say that
he didn't have any.
Q. You wouldn't say that he didn't have one; is that righU
A. Yes, sir.
Q. You just didn't see it Y •
A. I observed him veri, very casually. I didn't look at
him closely.
Q. ,vhen was the first time you were ever asked whether
or not you had seen a bruise on his face on ·the day of ihe
funeral?
·
·
A. What time did I see him 1
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Eloise Sellers.
page 1304 ~

Q. No, wl1at was the fi~·st occasion you were
ever asked about whether or not you had ever
seen a bruise t
A. That was at Mrs. Smith's trial.
Q. At Mrs. Smith's trial in Octoberl
A. Uh-hub.
Q. "\Vas the first time you were asked whether or not you
had seen such a bruise f
A. That's right.
Mr. Hoover: I think that's all, Doctor.
Mr. Messick: Is it agTeeable with you gentlemen to let
Dr. Sawhill stay in here ?
1\fr. Hoover: Yes, sir.
]\fr. Messick: Doctor, you can go back here and have a
seat.
Mr. Spencer: We are not at all fractious about who stays
in and who goes out.
·
Mr. Messick: I just wanted to obtain you g·entlemen 's permission.
0

·witness left the stand.
page 1305 ~

ELOISE SELLERS;
sworn for the defendant.
DIRECT EXAMINATION.

By Mr. Ruebush:
Q. Please· state your i:iame.
A. Eloise Sellers.
Q. Are you employed in Friddle's Restaurant across the
street here, I believe?
A. That's right.
Q. How long have you worked there?
A. I've worked there seven years in ,January, last January.
Q. Do you know RuI11h Garner? ·
A. Yes, sir.
.
Q. Did you ever see him around the restaurant?
A. I've seen him practically every day.
.
Q. Do you remember whether you saw him on the morning of the 21st of February, 1945?
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A. Yes, sir, I did.
Q. Where did you see him?
A. He came in the restaurant -around ·eleven-fifteen and sit
h1 the booth beside of me.
Q. Did you talk to him 7
A. Yes, sir..
Q. Did you have an opportunity to observe his features,
his face?
page 1306 } A. Well, I didn't particularly pay a whole lot
·of attention to him but he was sitting in th~
hooth. rig~t side of me..
Q. Did you see any bruises or black eye?
A. No, sir, I did not.
Q. Were you close enough that you would have seen them
if he had any?
A. I think I would.. He wa·s sitting in the booth right be ..
side of me.
Q. See anything· unusual about him on the morning· of the
21st!
A. I didn't see a thing unusual about him..
Q. Did you see him any time after thaU
A. No, sir,. I didn't.
Q. I mean any other day after the 21st!
A.. No, sir..
Q. Do you lmow Winifred Velinf
A. Yes, sir..
Q. Did,you ever "See Mr.. Garner in the restaurant wltb her?
A.. Did I ever see him in there with her f
·Q. Yes, have you Y
·
A. Yes, sir.
Q. Did you see him in the restaurant with her during 1945?
,
A.. Yes, sir.
page 1307 } Q. How frequently?
A. 1\Tell, practically every day sometime or
other. Nothing else, they'd walk in the restaurant to go out
the back door to get in the car.
·
Q. Did they appe.ar to be. very close friends, or not~
A. That's rig·ht.
Q. Sweethearts f
A. They still come in the restaurant every morning yet.
l\fr. Ruebush: That's all.
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CROSS EXAMINATION.
By :Mr. Spencer:
Q. Friddle's Restaurant is operated by Mr. E. L. Kling·
stein?
.A. That's right.
Q.. V{as then and still is t
A. Yes, sir.
Q.. You sat in the booth beside of !fr. Gamer °l
.A. Yes, sir.
·
Q. How are those lights in there in the restauranH
.A. Well, they are the same now as they were then.. I
didn't see that they were so bad.
Q. Aren't they rather dim Y
A. I can't notice it. I think I would have noticed it if I
· could read the newspaper.
page 1308 ~ Q. Don't tl1ey have so:me · tinted-aren't the
lights in there all tinted!
A. That's right.
Q. And it is not a very bright place, is it, not bright lights.
like it is in here f
• .A. No, it is not bright light like it is in here, .only the side
lights that's turned on are brig·ht lights.
Q. You didn't see it 1
.A. I did not notice it; no, sir ..
Mr. Spencer: Okeh, that's alL

RE-DIRECT EXAMINATION.
By Mr. Ruebush:
.
.
"
Q. You say you could see to read the newspaper!
A. I could see to read the newspaper .. I sat beside of him
and read it.
Q. Did you see any cold cream or talcum powder on bis
facet
A. No, sir, I did not.
Q. If there had been anything like that on him., do you
think you would have seen it f
A. I know if he had a black eve I would have seen it and
if he bad had, I would have been kidding bi m~bout it.
Mr. Ruebu~h: That's all.
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page 1309 ~ RE-CROSS EXAMINATION.
By Mr. Spencer:
Q. Your name is Miss Sellers 1
A. That's right.
Q. When were you first asked as to whether or not you had
seen-on that occasion seen a bruis.e on his face?
A. I don't think I was ever asked until I was summonsed
to come to the court house.
Q. That was in October of 1945?
A. That's right.
Q. Nobody bad ever even asked you b~tween February and
October!
•
A. No, sir.
Q. About that'¥
A. No, sir.
.
Q. You were able then to remember back that he didn't
have a bruise that day or at least you didn't see one¥
A. If he had, I think I would have noticed it.
Q. Has he ever had a bruise on his facet
A. I've never noticed one on his face; no, sir.
Mr. ·spencer: Stand aside.
Witness left the stand.
page 1310

~

Mr. Ruebush: Is Mr. Charles ·wmiams out
there, of the " 7illiams Shoe Store?
A Deputy: No, sir, he's not.
Mr. Ruebush: See if :l\[rs. 0. "\V. Robertson is out there,
please.
A Deputy: No, sir, she is not there.
Mr. Hammer: Mr. Lench here?
Mr. Hoover: Might she be over in this witness room?
Mr. Ruebush: Look aud see. I don't think she is. Is she
there? .
A Deputy: No, sir.
Mr. Ruebush: John Ellis, is he out there 7
A Deputy: I don't think so.
Mr. Ruebush: Or Vance Dinges f
A Deputy: No, sir.
.
Mr. Hammer: Did you look about Douglas Leaeh?
A Deputy: Yes, sir.
Mr. Ruebush: How about Nelson Chandler? Is she there 1
A Deputy: No, sir.
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' Mr. Ruebush: Luther J. Strickler., Jr. Summons was issued.
A Deputy: He hasn't been contacted yet.
Mr. Ruebush: He hasn't been served with a
page 1311 ~ summons?
·
A Deputy: He hasn't been seen since. Sunday
evening·.
Mr. Messick: Judge, I understand this Nelson Chandler
is sick and she's here in town and would it be too inconvenient
with you, we'd like to take her deposition with the Commonwealth's Attorney and Your Honor present, or take the jury
out and let her testifv at home.
Mr. Spencei~: Mr. ~J\fossick, did you ever hear of that l)eing
done in a criminal trial f
Mr. Hammer: Deposition in a criminal casef Yes, sir.
Mr. Spencet: In the twenty odn years of practicing, I hav;e
never known it, and I don't know whether Mr. Messick ever
has.
Mr. 1\{essick: Could Your Honor go with us and the jury·
to her home and take her testimonv?
The Court: Not now.
·
.
Mr. Hammer: She is a very material witness in this case,
Your Honor, we feel: And there was a. certificate filed here
that she was unable to come and she has been served with a
process and we think that the jury, either by deposition or
going there, should have the benefit of her evidence.
Mr. Spencer: V{hy do you gentlemen do that
pag·e 1312 ~ when you know that the rule is that you can't
take depositions in a criminal cas'e?
Mr. Messick: Well, I don't know that that is the rule..
Mr. Spencer: I ask you if you ever have known it to be
done in the State of Virginia.
Mr. Messick: I don't know of that having been done but
I do know of the Court taking the jury and going to a party's
home, who is sick, and taking· the testimony. That's been
done frequently.
Mr. Spencer: I don't have the remotest idea what the
lady will testifr to or what she knows. It may be that if you
tell us what she knows we 'cl agree.
Mr. Messick: Let's go out and see if we can ag·ree. If
Your Honor will excuse us, maybe we can agTee on it.

(Counsel for both parties and the defendant retired out
of the presence of the Court to confer. After consultation,
the Court's presence was requested in chambers.)
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L.~ CHAMBERS.
{Present: Tbe Court, counsel for the respective parties,
~md the defond.ant.)

page 1313}

Mr. Messick: Judg-e, the witn.ess, Miss Nelson
'Chandler, that we had smnmonsed here and
:asked for a continuance mi. the grounds that she was sick, and
the Court refused the continuance. We have endeavored, with
,counsel for the Commonwealth, to -agree -as to what she would
testify to. And the gentlemP.n will not agree to it.
She is at her home in Harrisonburg·; she ~iv·es at the County
Alms House; her mother and father condu.ct and operate the
County Alms House.
·
l\Ir. Hoover: Her father is dead.
l\Ir. Messick·~ He did until his death. vVe will prove by
the witness that from the 17th of February, 1945, to the
24th day of February,, 1945, that sl1e was the onl)· girl em- ·
ployed in the m'ornings at Bowers' Re~taurant; that Dot
Webster, referred to in the testimony of Hugh Tobin, quit
on February 17, 1945. and only worked a half day that day;
that Reba Suter, the other girl referred to, was off, on account· of lier daughter's death, from the 17th through the
'24th-17th to the 24th, that she returned to work on the 24th,
Reba Suter did; that Miss Chandler was present in the restaurant there on the 21st, 22nd, 23rd, 24th., Sunday was the 25th,
she was there on the 26th, 27th, 28th-the restaurant was not
opened on the 25th; that she saw Mr. Garnei· all during this
occasion, during that period of time; that there we1·e no
bruises or marks ·on his face, and that he cUd not have a
black eve and it· wasn't black underneath that
· page 1314 } slw notfced; that he, looked as mmal. to her; that,
rurtlrnrmore, tlmt on the 21st, Officer Kh;er was
in the restaurant and Officer Kiser and Mr. Garner set there
and talked togetl1er and discussed the Smith case; it was
nothing· unusual a hout J\fr. Garner's conduct in any way.
Mr. Hoover: V\That date was that discussion, Mr. Messick?
:Mr. Messick: Twenty-first. That she was standing there
listening· to their conversation and she was the only girl in
the restaurant and Mr. Garner asked her to wait on a customer
and she went on back. She listened to the· conversation between Mr. Garner and Officer Kiser and they were <liscussing
the Smith case-not the Smith case but Smith's death. W11ere
I have used the word ''case", I meant ''death". And the
discussion was between Garner and Kiser.
Mr. Hammer: She will testifv at the time that Kiser savs
that l1e was in tllere that s]1e was present.
.
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Mr. Hoover: That's when he was eating· his lunch..
Mr. Hammer: Whether it was his lunch or his breakfast,,
which ever way you want to. call it., that she was present..
Mr.. Messick: We consider that evidence very material and
ask that since this lady is sick and unable to be here that the
Court and jmy go to her home and take her testimony there ..
The Court: I can't do that. ·why, we'd be muning all over
the County ..
page 1315 ~
M:r .. Hammer: She lives here in Harrisonburg,.
if Your Honor please.
The Court : I know.
Mr .. Hammer: . And that is the only witness we are asking
the Coul't to take the jury to.
The Court: I can't take:Mr. Spencer: Judge, will you permit me to make a statement to the .record~
The Court : All right.
Mr.. Spencer: Attorneys :for the Commonwealth, for the
purpose of the 1·ecord1 ,vould like to call attention of the Court
to the following facts of the situation: That when these
gentlemen, on the first day of the trial, a week ago today,
moved for a continuance on the gl'ound that this lady would
not be available, they ,vei·e afforded an opportunity to stipulate or to state what this witness would state if she were
present and that they either failed or refused to do so. That
the attorneys for the Commonwealth, until just within the
last few minutes, had 110 idea what they would undertake to
prove by this young lady. It seems obvious that such a statement as it is suggested she would make should be subject to
cross examination. I know of no rule in Virginia which permits the taking of depositions in criminal cases. I'm quite
sm·e that the Supreme Court has frowned upon the taking of
evidence anywhere exc~pt in the courtroom. As
page 1316 ~ to the major part of her testimony, it can be
proved by other witnesses. They have under
summons two other young· ladies-at least two---who worked
in the place, who know whether or not they worked there~ who
was working there on tllat occasion. Mr. Garner, l1imself,
knows. The ladies i·eferred to being the same ladies referred
to by Mr. Messick: Miss Suter and Miss "\Yebster, who are
available.
As to the seeing of the black· eye or the bruise under the
eye, there lunre been numerous witnesses to testify hi that
reg·ard and their testimony would obviously-her testimony
would obviously be merelv cumulative.
Furthermore: the witne·ss Tobin did not, in I1is testimony,
say that those particular young ladies were there. My recol-
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lection being that he 8tated, finally, on cross ·examination, that
]1e couldn't recall just which young ladies or how many there
were.
Mr. Hammer: I 'cl like to have the record for the Court to
read that back. It is my recollection that he definitely said
that he knew because Dot "'\Vebster was kin to him in some
way and that she and this other girl were in that restaurant.
~Ir. Spencer: ,Ye 'll state why for the record we do not
feel that it is reasonable or proper to take the jury or the
Court there to take he1· evidence under the circumstances.
Mr. Hammer: Your Honor, we ean 't prove by any means
but Nelson Chandler all of the facts stated to this Court.
l\fr. Spencer: You gentlemen could certainly
page 1317 ~ have told us, when you .were moving for a continuance and were invited to tell us what this
lady would say.
.
Mr. Hammer·: It is the same thing., Mr. Spencer, y·ou have
been arguing about this when they first asked about the eye.
,Ve asked you in the hill of particulars what you were relying on and not until you came and put your evidence on
the stand did we have auy idea or any opportunity of doing it.
Mr. Spencer: Please let the record further show that in
the trial of Grace ~I. 8mitl1, upon the identical evidence,
which took place between October 15 and Oetober :22, 1945,
.this witness was not called bv the defense.
l\fr. Hammer: That was; I might say, in the Smith case
and this is the Garner case and has no connection. We are
trying Garner; we are not now trying Grace Smith again.
The Court: There are hvo of them, aren't there ·r
l\Ir. Hammer: Yes, sir, but by those two witnesses, Your
Honor, we can't prove nll of the material facts that we can
prove by Nelson Chandler, ,vhicb is in direct contradiction of
the evidence of Officer KiRer and in direct contradiction of
what Mr. Hugh Tobin has said. Now it is material and vitally
important that this jury should have the benefit of it. There
is no reason why the Commonwealth-they are arg·uing about
not having tbe right of cross examination; tlrnre is not a reason in the world that they can't g·o out there,
page 1318 ~ and Mr. Lee, as an officer of this Court and this
State, fo give them an opportunity to cross-examine to their .heart's content.
l\fr. Spencer: I would like to ask: we lmve a witness who
is sick and unable to comA to testifv that she saw ~fr. Garner
co.ming· out the back way on one occasion. I reckon you would
be willing to go out and bke l1er deposition?
:M:r. Hammer: Is she nuder summons?
Mr. Hoover: Yes, she's under summons.
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The Court: No, I can't do it.
Mr. Spencer: Yes, a summons was issued for her.
The Court: If you can't stipulate it, I can't do that.
l\fr. Hammer: \Ve are making the motion that Your Honor
take the jury, and, as I understand, you overrule that moti01·11
The Court: Yes.
i\fr. Hammer: \Ve want to note an exception.
Mr. Messick: Judge, let me see what witnesses have come.
vVe 'v~ got witnesses summonsed that haven't shown up this
mornmg.
· l\Ir. Spencer: . vVhile we are in here, let's agree on the other
matter. Your Honor, on Saturday morning, Mr. Russell
eaver, who bas been associated with these gentlemen in the
Smith case., brought iuto this office and did us the courtesy of
showing us, that is, the attorneys for the Commonwealth, at
the same time showing it to tlrn def~.mse attorneys, a copy of
the original of the weather report for February
page 1319 ~ 20,. 1'945, from the official station at Dale Enterprise.
The Court: Yes.
Mr. Spencer: "\Ve agreed that that might be introduced as
showing the weather conditions on that date. These gentlemen didn't, at the time, agree and I have just, within tl1e
past few minutes, asked them if they propose to· put it into.·
evidence, to whirh they replied that they did. So instead1\Ir. Hammer: No., sir, I don't agree, nor will I disagree on
that, Mr. Spencer. I won't admit whether I'm going to do
.
it, or not.
l\Ir. Spencer: All I want to know is if they are not, we
would like to know it now so we could make applicationMr. Hammer: You make vour evidence on that.
l\1r. Spencer: l\Ir. Hammer, would you let me finish?
:Mr. Hammer: I'm just telling you that we are not going·
to agree with it.
Mr. Spencer: I think you stated in th9 record that you are
not going to agree with anything·, but Mr. Messick told me,
in the last fifteen or twenty minutes, that you did so intend.
And if you are not going to do it, at the end of your evidence,
we would like to put thnt on. Now if I've got to go and
make same effort to get that man here, summons him ]1ere,
we 'cl like to know and think we are entitled to know at this
stage so as to be able to useThe Court : If you can get him l1ere. But. we
pag·e 1320 ~ can't rely on him and then fall down and then
wait.
I\Ir. Spencer: Thnt 's exactly the reason I made the state-
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nient, because .M:r. :Messick said they would., and I w.as fearful
that they might change their mind and I thought we are entitled to know at this stage.
l\Ir. Hammer: All right., to save any further argument,
we are going· to try and put him on. I'm going to agree with
what Mr. J\f~ssick said.
Mr. Spencer: 1Ve '11 agree; don't ne~d to bring him here.
.,Just stipulate that that's·
Mr. Messick: "\Ve '11 want the witness· here because there
are certain things that the thing does not show.
l\fr. Spencer: That's all right. . We want to know whether
you are going to put it on.
1\Ir. Hammer: Yes, we'll do that.
The Court : All rig·ht.
Mr. Messick: We are short of witnesses. It is now
eighteen minutes after twelve, and if we could adjourn until
two, I think they will be here.
( All parties to the trial returned to the courtroom.)
The Court: ·we'll take a recess until two 6'clork. Don't
!et anybody talk to you about it or talk about. it in your hear.mg-..
(Recess was taken for lunch at 12 =19 o'clock
page 1321} p. m. until 2 :OOo'clock p. m~)
AFTERNOON SESSION.
(Monday, April 22, 1946.}
(The trial was resumed.)
RALPH H. GARNER,
defendant, sworn.
DIRECT EXAMINATION.
Bv 1fr. :Messick:
·Q. Your natne is Ralph Garner1
A. Ralph Garner; that's rig·bt.
Q. How old are you, Mr. Garner?
A. Fifty last April, this month. ·
Q. You are fifty years old this month?
A. Sixth of April; that's right.
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Q.. M:r. Garner, b~fore we go into this case very mucl1, I
want to ask you if any tests were made on Willow Street lJe-f ore February, 1946, February of this year t
A. No;, sir1 not that I participated in ..
Q. Did you participate or know of any tests b~ing made,
before the trial of Mrs. Smith I
page 1322 ~ A. No, sir, I do not ..
Mr. Messick~ Before proceeding with my examination, if
Your Honor please, I'd like for the jury to go to where it
is light and let them look _carefully at l\ir .. Garner's face u1.
the light.
The Court: · Do what f.
·Mr. Messick: I want the jury to carefully see and inspect
this man's skin, the texture, and coloring-, and everything:
about his face,. sir.
The Court: All right, they can examine him ]1ere.
Mr. Messick: Couldn't we go there to the light in the ,vindowi
The Court: Try it.
Mr. Messick': All right, sir, that's all I ask for.
l\i!r. Hammer~ Mr. Garner, can you come along over to
the window, please., together with the jury.
.(The witness and the jury and counsel procecled to the
window in the courtroom.)
Mr. Messick: Turn vour face around so they can see it.
(Witness does so.) Turn fl round so the gentlemen in back
of yon can see. ("Witness does so.) If you care to, walk up
as close as you care to.
(The jury proce.eded with the examination.)
page 1323 ~

Do you gentlemen want to ]ook any further 1

(Negative indication. The jury returned to the box; the
witness resumed the stand.)
Q. Mr. Garner, when did you become acquainted with l\Ir.
E. L. Klingstein?
A. 1927, sir.
Q. Where did you become acquainted with him f
A.. Paris, France.

Ralph H. Garner v. Commonwealth of Virginia

835

Ralph H. Gar"ner.

Q. Dui'ing the last war-not the ·last war but the first
World War, were you in the :Military service!
A. I·was in the United States Navy.
Q. Do you belong· to any organizations, military organizations?
A. Yes, sir.
ould you care for me to mention the organizations, I meant
Q. Yes, sir.
A. One of the first members of the American Legion; I
hold a twenty-seven yem· eard with the American Legion.
Also the same amount of years with the Veterans of Foreign
Wars. I belong to the Forty and Eight of the American
Legion, which is an inner circle of the American Legion; it is
an honorary thing. I belong to the Union Nationale Combatants; that's the same as the .American Legion in France.
I belong· to the Croix de guerre Association. To become a
member of the Croix de guerre Association, you must have
received the Croix de guerre in that war. I
page 1324 ~ believe that's all of the military organizations I
belong to.
Q. You are a member of the Masonic Lodge, as shown by
your ring., are you notl
.
A. I belong to the Grand Lodge of France. Our Lodge has
been confiscated, and Hitler confiscated our Lodge.
Q. I believ~ you were in charge of the color guard at the
funeral of Frank Smith t
A. Yes, sir. .
Q. Had you had experience in matters of that kind 1
A. I was Sergeant of the color guard in Paris, France, for
over twelve yea rs.
.
Q. "\Vere you in charg/e of the color guard at the funeral of
General Marshal Foch 1
A. Yes, sir, I was. 1 c01~ducted the ceremony for the American Leg-ion and the American delegation at the funeral of
Marshal Foch.
Q. Is this a picture of you at the grave of l\Iarshal Foch 1
A. That's the picture of me at the Unknown-with the
color guard at the Unknown Soldiers Grave and at the Arc
de Triomphe, Paris, ].,ranee.
Q. What is that you have a picture off
A. That's another ceremony. It was on an Armistice Day
- I forget which Armistice Day it was, but the
pag·e 1325 ~ American delegation always went to the Unknown Soldiers Grave under tbe Arc de Triophe
and I was Sergeant of the color guard.

"r
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Q. Is this you in cha1·ge of the color guard at tbe funeral
of. Marshal Foch?
A. That's a picture of the color guard and Cold Stream
Guard-that's the English guards right behind· us-circling
the Place de Concorde entei·ing A,,enue Champs Elysees at the
funeral of Marshal Foch.
Q. Is tbat you (indicating) ?
A. I had just clone a column left and the guard had not executed the command.
Q. The man standing at the tomb of the Unknown SoldierA. That's the tomb of the Unknown Soldier.
Q. Is that you in naval uniform 1
A. That's rigl1t. This uniform (indicating) is the American Legion uniform. It is not an Army uniform, it is the
regulation American Legion uniform. And there I was (indicating) in the naval uniform.
Mr. Messick: \:Ve offer these pictmcs in evidence and ask
you gentlemen to look at them.
(The two photographs and the one post card were received
in evidence as Defendant Exhibits P, Q, and R, respectively.)
(The exhibits were passed to the jury.)

Q. Are you acquaii1ted with General Dwight Eisenhow~r?
page 1326

~

Mi·. Spencer: If Your Honor please-

A. I worked out of the same office with GeneralMr. Spencer: If Your Honor please, I object to that question. \\7hat possible light could that cast on the trial of this
case., whether he was acquainted with General F1isenhower Y
The Court: He uncloubtedlv is-is vour motion-Mr. Spencer: Yes, sir, I ask the Court to direct the jury
to disregard he is acquauinted with Generaal Eisenhower or
General anybody else. It has nothing to do with the trial of
this case.
The Court: I don't suppose it does. It doesn't have any
hearing on anything in this trial.
Mr. Messick: I just wanted to show wl10 tl1e man was we
are trying.
Mr. Hoover: Go ahead.
Mr. Hammer: You don't deny that he knew him f
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1\fr. Messick: 1Ve'·d like to vouch the record :as to what we
"Can prove.
Mr. Spencer: I understood, Mr. Messick, that the Court
Tuled that vou cou@n 't show it.
:Mr. Messick: I have a right to vouch :the record.
Mr. Spencer: If Your Honor please, he wants to vouch
the record and Your Honor ruled that it has
page 1327 '.~ nothing to ·c10 with the case.
1\Ir. l'Iessic1r: I have a right, if Your Honor
please, to vouch the record as to what the testimony would
be. It is the only way we can determine whetl1er or not it is
J)roper testimony, because we except to the Court sustaining
the objection.
Mr. Spencer: Are you going to put that part in now or
later, what the answer will be, when you know very well that
you have it ruled out and then, before t11e jury, read it into
the record.
Mr. Messick: Just so you gentlemen agree that it can be
put in the record.
J\fr. Spencer: vVe agree that you can put in the record all
of his acquaintances for his lifetime if you want to.
Mr. Messick: I appreciate that. Your Honor will recall,
then., that we have the permission of the Commonwealth to
put this in 'the recorcl at the proper time.
The Court: Go ahead. It is done by agTeement and the
Court lmsn't any knowledge of it.
Mr. Hammer: ·Did I understand Your Honor to. say tl1at
he could answer that question 7
The Court: No.
Mr. Hammer: Exception.
Q. As I understood from you, you belonged to
page 1328 } the Croix de guerre Society!
A. Croix de guerre Association, yes, sir.
Q. In order to be a member of that Association, did you
lmve a receive the Croix de g·uerre?
A. That's right.
Q. Is that France's Medal of Honor for bravery1
A. For outstancling-sornething outstanding; yes, sir.
Q. Do yoi1 have your card showing· thaU
A. Yes, sir. There's my Croix de guerre card (hands card
to counsel). It is the ribbon and the medal, signed by Admiral Gue Pratt.

Mr. Messick: We'd be glad for the jury to see it .
.Mr. Spencer: Mr. Messick, let's see it. So far as I know,
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there's no a1·gument about it.. We e«;mcede it, as I don't know
anything to the contrary. (The card. was. received by counsel.}
Mr. Messick! May the jm·y S61e · it, gentlemen¥
Mr. Spencer: Is there something else in there you want
to show the jury too, :Mr. Messick. We said we: concede(I
that he belonged to the Croix de guerre-. Can't you take
the card out?
Mr. Messick: Yes, I can take it out and pass.
page 1329 ~ it.
M1:r Spencer:· I wish you would tell us what
that's got to do with this case.
( The card was passed to the jury. f
(The card was not mai'ked but was considered re·ceived in
evidence as Defendant Exhibit S; it "\\:as returned to the
witness.)

Q·. Mr. Garner, did you know Frank Smith?
A. I met him one time out at the club, I believe, on a New
Year's Eve.
Q. I wish you woukl tuiT1 around so the jury can see you~
Because 9f your military experience, were you place<l in
charg·e of the ·color guard at his funeral'?
A. I was.
Q. Did"you go to the j~il to see Mrs. Smith in regard to
any arrang·ements for that funeraH
A. Yes, sir, I did.
Q. Why did yon go?
A. It was the same as I have done hundreds of times in
regard to a Buddy, as we call them in the Legion-a Buddy's
funeral. I was placed in command. At the time I went to
the jail, there was no charge or anything against Mrs. Smith
. and if there had have been, it woukln 't have made any differe~ce. I went there as it was my duty to find. out whether
Mrs. Smith wanted a military funeral, whether she w~rnted
her husband buried in uniform, and. what kind
page 1330 ~ of a fq.neral she wanted, the same as yqu would
in the Masonic Order, or American Legion, or
any other order. It just happened it was an American Legion funeral.
Q. Mr. Garner, you've told us that you met :Mr. E. L.
Klingstein in Paris. I will ask you first if, after the First
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·world vVar, if you were in the service of the United States
Government in Paris.
· A. Yes, sir, for six or seven years.
Q. In what capacity, sir¥
A. I was with Graves Registration Service, Battle :Monuments Commission.
Q. The Graves RestorationA. Registration Service.
Q. Registration or restoration 1
A. Registration, taking care of our boys that had died over
there in the. war. l\Iilitary civilian employees for the government, in other words .
. Q. You were in France for six or seven years in connection
with that?.
·
• ·
A. Eighteen years I was in France all together:
Q. What were you doing the rest of the time, sir 1
A. I managed the American Legion Building· in Paris from
the time it opened.
Q. Manag·ed the American Legion Building?
A. The Club in the building·; the club pa rt of
page 1331 ~ the building; yes, sir.
Q. How did you get acquainted with Mr .
. Klingstein?
A. Cap was over there .on a trip. His first trip was at the
National Convention of the American Legion in 1927 over
there, Leg-ion .Convention there in Paris.
Q. Where were you horn, Mr. Garner?
A. Frankfort, South Dakota.
Q. Where have you lived most' of your fifty years?
A. I lived in Minneapolis before the war, before the other
war. '1.'hat was what I always considered my home, as Minneapolis. That's whel'e I went to school. Then in 1917 I
joined the Navy and was paid off in Brest, France, in 1919,
and slayed there until 1935 was my first trip back to America.
Q. Have you ever before been charged with a criminal
offense?

A. Never.
Q. Have you ever been convicted of any felony or misdemeanor or either one ·f
A. None whatsoever.
Q. Mr. Garner, how was it that you happened to come to
Harrisonburg' to world
. A. I was in N e,v Orleans, Louisiana, and I was doing nothing and I wrote Cap and asked him if he had anything up
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here. I was anxious to become active. I was with the Coast
Guard Auxiliary; I had a sniall 26-foot Chrispage 1332 ~ Craft cruiser down there, and when we finished
with our duties in the Coast Guard Auxiliary, I
was patrolling the Gulf of Mexico and the Mississippi River
and Lake Pontchartrain and the chaimels coming in from the
Gulf of Mexico. I was anxious to do something and I wrote
Cap and-several letters, and he wrote me several letters in
regard to the place and tried to discourage me to come to this
town, to be ho.nest with you. He says, ''It's a small town",
and which I found out later, and that he didn't think I would
like it here; I had always lived in cities. And so that was
thq way I got here. And he finally told me they had an
opening here at the Arcade Restaurant and, told me what it
was: if was a billiard and bowling· alley and restaurant and
everything combined, and I accepted his offer and came up
here, or he wrote for me to come.
· Q. When did you come, Mr. Garner 1
A. The 29th day of :Marcl1, 1944.
Q. How did you happen to leave France 'V
A. Well, we· were ordered out of France. Our American
Consul, in 1935-I came to Amerca but not to stay. I came
here to the American Legion Convention in Chicago. And
from that time on, I made every National American Legion
Convention. I went back to France rig·ht after that convention, and when I finally came back to this co.untry, in 1938,
my last trip over here, we were ordered out by
page 1333 ~ the American Consular. Our American Consular in the foreign countries don't give you any
protection, or anyt).iing, after thing·s start getting· hot-I
imagine that's what you would call it; and it was getting

hot.
Q. In other words, the Second World ·war was just about
to break out and your American Consul ordered you liome?
A. Didn't order us home but they didn't g;ive us any protection; told us we had better get out or they wouldn't be
responsible for us in any foreign country, any of those countries.
Q. i\1:r. Garner, when you came to Harrisonburg, did you
meet a young lady?
A. Yes, sir.
Q. ·who did you meet?
A. I don't know what You mean.
Q. To become specific, did you meet Mrs. Velin?
A. Yes, sir, very shortly after I came here.
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Jlr. Spencer: That's leading, Warrea ·why don't you get
on the stand?
l\Ir. Messick~ Yes, it is.
Q. Do you ever see herT
.
A. Yes, I believe I've seen her from, say, a month and a
half after I came to this town. I don't think there's been
one day or one evening that I have not been with her in that
length of time, with the exc~ption of one trip I
page 1334 } believe I made to Chicago.
Q. Has she gone out of town any while you
were1\.. Has she gone out of town f
.Q. Yes, sir~
A. I believe she made a two-day trip to-I don't know,
.some of her relatives, or brother, I believe, that lived up in
right near ·washington. She was only gone over one day.
Q. Have you ever b~en to Staunton, Virginia, to a fortune
1eller1
A. Yes, sir.
Q. Did you ever have your fortune told f
A. No, sir.
Q. How many occasions have you been to a fortune teller's
11omef
A. To a fortune teller's home t
.
Q. I mean in Janie Williams' home 1
A. One time.
Q. Who accompanied you on that trip f
A. Mrs. Velin.
Q. When you went with Mrs. Velin, did you know where
it was?
A. No, sir, I did not. I stopped at a filling station on the
rig·ht-hand side coming into Staunton. I believe it is the
first one after you get inside of Staunton, and my car was
heating·, and still is, and I stopped to put in
page 1335 ~ water. I intended to ask where this Janie Williams lived but while I was taking water there
I just asked the g-arageman and he happened to know. He
said, ''Yes'', be says, '' you f];o to the main street · and you
turn to the rig·ht, you go to the top of the hill and there's a
,gTocery store on the corner and", he says, "you turn to your
left at the grocery store", and I think he said it was the
first or second house on the right. And he gave me the name
of the street whicl1 I now remember as Green Street. When
I went up there, I didn't notice this grocery store and I
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drove by. the g:r:o·cery store and I noticed as I got over thel;iill and I asked a colQred boy there where she lived and hegave me the direction, and I turned around and came hack
and took the first street to the right, then it was, and pulled.
up in front of Janie Williams', Miss ·wmiams, whatever you
call her. Pulled up in front of her hcmse· and Winifred went
in. the house and. I :never left the' car or thought about leaving the car.,
.
Q. Mr. Garner,. :!\{rs. Grace Smith ever g() to Staunton with:
you or any place else!
A. Mrs. Grace Smith has never been in any automobile, or
I have never been in Grace Smith's automobile·, in my .life.
Q. Did you take her to Staunton to a fortnne teller f
A. Never.
Q. Ever l>een to the place called '' The J nngle'' with her?
A. Never ; no, sir.
pag·e 1336 ~ Q~ Have you been to The J ungle'2
A .. Yes, sir, quite a few times .
Q. Who operates· The Jungle?
A. Mrs. Powell.
Q. What Mrs. Powe:ll ics it,. do you know T
A. Mrs. Powell is all I know her by. I met Iler probably
the :first or second day that I was irr Harrisonburg.
Q. Have you ever been there with any yoi:ng lady f
A. Yes, sir..
Q. WlioY
A. I have been there with Winifred and Leota Smith several times.
Q. Tell us about Miss Leota Smith.
A. Miss Leota Smith, I believe, is W:inifred 's best friend,.
9r they've always been together from the time I met them,
and the three of us have been on lots of trips rig·ht around
through the Valley here together, and we are quite friendly
with Leota.
Q. Mr. Garner, have you ever been to the home of Frank
Smithf
.
A. Yes, sir.
Q. How many times f
A. One' time.
Q. When wasA. Prior to this case, until w·e was ·taken up
page 1337 ~ there with. the jury.
Q. When was the occasion that you were at
that home and why did you go; t~Jl the jury about it.
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A. It was around the month of May or June, in 1944. I
received a call from Miss Towns, Marion Towns, arouml
seven o'clock in the evening. She asked me if I could send
some sandwiches up to Mrs. Smith's house. I saicJ, no, I
didn't believe that I could, I had nobody to drive them. "But,"
I said, "I'll be off in a few minutes myself", I said, "if you
got a drink, I might bring them by. myself'', or words to
that effect, I said, "if you'll tell me where it is". She explained to me to go out :Market Street to the first street 011
the other side of Shenandoah, told me to look for it, and said
I'd find the house the last house on the right-band side of
the street going north on Willow.
Q. Did you deliver the sand,viches there· on that occasion]
A. Yes, sir, I did.
Q. How long were you at the house on that occasion?
·A. I don't imagine I wus in the house over ten minutes.
Q. Have you ever been up there in the back yard with a
bathing suit 011 f
A. I have never been in Mrs. Smith's back yard in' a bathing suit or in my own back yard in a bathing· suit. I've never
gone in for sun bathing.
Q. Mr. Garner, did you know Mrs. Smith 1
pag·e 1338 ~ A. I knew her casually. · She ate in my restaurant and I· probably-I would be honest in
saying that I don't believe I've ever spoken to Mrs. Smith
over fifteen times in my life, and that's just by meeting her
on the street and saying, '' How are you?'' or something like
that..
Q. Did you ever sec her out at the Spotswood Country
Club?
.A. Yes, sir, quite . a few times.
Q. )Vere you there with her¥
A. Never set at a table with her at the Spotswood Country
Cluh.
Q. Did yon have occnf.ion to obtain some insurm1ce 011
your automobile i11 the fall of 1944?
1\fr. Spencer : · If Your Honor please-well, I don't know,
probably that is-I withdraw the objection. But, Mr. Messic~, please, your question ,is quite leading and it ·seems to
me Mr. Garner1\fr. l\fossicl~: vVell, I just can't say to him-I'll say to yon
''automobile msurance''~ I don't know whether the man
would know what I'm talking about.

.
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Mr. Spencer: In this instance, I tltink it is all right, but
pleH se don't keep 011.
.
Q. The question is in regard to the purchase of automobile
insurance or something of that kind.
A. ,vhat about it?
page 1339 ~ Q. I want you to tell the jury about where you
obtained your insurance and what the circumstances were.
.
A. Mrs. Smith, one night, she was at the .,A.rcade m~staurant, asked me something about this new law going in about
having to have insurance on your car and everything, and l
said, "I'm covered witb insurance". But she says something
about would I mind taking out this new insurance with her
company, which was with Yancey and ·weaver. I told her
when it came through I wouldn't mind. But she says, ''There's
a different kind of insurance now that you have to have in
this State". And so it ran along· like that until one day a
Mr. Crabtree or Greentree came to my office and told me
that :rvhs. Smith had sent him-in fact, he had me call her,
that he had come to see about my insurance. My insurance
was balled up because I was insured by the same company.
I think it is called the Employer's, or something like that,
Insurance, and I lJad to have it trmu~ferrecl from New Orleans to Virginfo or here to this office. And it took me. some
time.
Q. Did you have occasion to call Mrs. Smith on the telephone ahout that insurance f ·
· A. Yes, I .called Mrs. Smith several times. Mrs. Smith
called me several times aboi:t it. She wanted-I knew at
the. time that she wanted to know when-if I could get my
pohcy and I told her that I never bothered much about _the
policy but that I'd try and look it up. I tolcl lier
page 1340 ~ if I found it I would let her know.
Q. Did you have occasion to call her on the
telephone or write any telephone numbers down in your book
in reg;ard to that insurance, and, if so, what was it?
A. Her telepl1011e number appeared in my telephone hook,
yes, sir, and it was in my wTiting so I wrote it there. I can
never remember of using it but if I received. that telephone
call, it was because some time or. other-her home telephone
number is in the book, or was in the book, she could have said
to me at the time-I most generally slept in the afternoon,·
and if I'd have said to her, "I'm going to be asleep this afternoon, I can't ca 11 you this afternoon'', she might have given
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me that numl)er. ,vi1y I sav that is because I don't ever
remember writing· the -immbe:r in there, but I know I did be·eause it is my writing and it is in there. But she may have
·given me tlmt number telling me if I was asleep in the afterJ1oon I coulrl call her at her home after her hours at the office. ']~bat's the only way that I can arcount for that telephone number lmtng- in there, and I never remember of using
it because I never remember of calling Mrs. Smith at her
11ome. I believe all of the business I had with Mrs. Smith
I had through her office and while she was at her office.
Q. What was your custom, I'll say, with regard to writing
down telephone 1mmbers?
page 1341 l A. In regards to the telrephorie book, you
mean!
· Q. Yes, sir.
A. Well, I believe I'm like many others, if I'm standing
:at a telephone-and my telephone at my home was not at my
·desk, I had a wall telephone, and the telephone book hung on
the wall-when I received a call or if I had occasion to write
-down a number, I wrote it on the edge of the telephone book
·or on the back or anything that happened to be handy.
Q. ,vhy did you write Mrs. Smith's first name ''Grace'' 1
A. Well, she used to come in at the restaurant, like many
others. "Thy do you call me ''Slim'' -J I don't kn9w you .so
well.

1\fr. Spencer: \Vhat was that answer?
1\fr. Messick: He wanted to know why it was that I called
him ''Slim'', tlrn t I didn't lmow him so well.
Q. Do you call people by their first names around here f
A. Yes, sil'. I believe that Mrs. Towns and Speedy Leach
used to come into the restaurant and I was invited to Bridge~
water, one night, and :Mrs. Smith happened to be there at
the home of Mrs. Towns in Bridgewater. I drove over.in my
,own car and came back in my own car. They were having a
party and Speedy asked me if I'd come over, and I went
·over there and that's the only night I have ever been at a
party or any place that Mrs. Smith was at the home, or anything like that. The only other times I have seen
vage 1342 ~ her in public places was at the Spotswood Club.
Q. Ever ride aroui1d the streets of Harrisonburg with hed.
~ No, sir.
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Q. Take her· to the picture show or anything f
·A.. No~ sir...
Q. Mr. Garne:u, let us, come down to the 20th. d::ty 6£ Fehruary, 1945. Where were you that day and teU the j_u:ry what
you did, in your own way, sir . .
A .. On the 20th of February, 1945, · I worked ars· usual. I
· tlidn 't feel well and I left Bowers' Restaurant at around
seV'en o'clock. I closed the i;estaurant, as usual,· went to the
office-that is-, Klingstein 's office-to cash in my daily receipts, which I always did a:t seven. o'clock. Between seven
and seven-fifteen, I · think it was nearer seven-fifteen, I
stepped to the tele1)bone to call a taxi cab. My car was tied
up in the g·arage• with both cylinder heads off. I stepped to·
the telephone to call a taxi cab and Fred Koontz-:-and Mrs~
Koontz bad just blown the horn down at the window letting
Mr. Koontz know that she was ready to take him borne, ancT
Fred said., "Don't call that cab", says, "I'll take-you home .. ,.
He said, ''We'll take you home' r.. And I said, '' Very well'' .
.And I hung up the receiver and went down and got in thecar. :M:rs. Koontz was driving. Freel got in the front seat
. and I got in tlie back. And we got to Clintonpage 1343 ~ -that's the last street to the end of North Main,.
right back of Phillipy's Garage, that's where I
turn off fo g·o: back up in there. It was a terrible .muddy
night for ·cars and I told Mrs. Koontz-there had been several taxi cab companies refused to take me home on account
of the muddy weather because they would go up and turn
,around and get stuck. I told Mrs. -Ko<;mtz to turn around
at the foot of the hill and I'd walk up, that I was· afraid she 'cl
get mired up there with the car. So she did and let me out
and I went up to the house.
Q. When you got tl1ere, was anybody there!
A. Yes, Mrs. Velin was there ..
Q. How had she gotten to your house 1
A. I taken her up there in the afternoon about four o'clock.
I had been on-I used. Cap's car that day for something,.
when there was any busmess or anything, and I didn't have.
a car and Cap would send me out in bis car to get something.
I think I went out to see Mr. Rhodes at 1\H. Clinton, or some
place in the country.
Q. Why did you take I1er to your llome at four o'clock in
the afternoon?
A. She wasn't feeling well and asked me if I minded if she
would go up and lie around until I got home. And I said,
"No, not at ·all". And I took her up there.

.
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Q. Did you come back to your office 1
A. Yes, I just got at my borne when Freel
page 1344 r called and said Cap wanted the car; anyway, I
had to come right back. I just was due back to
the· restaurant at five anyhow, so I turned around and came
back.
Q. Coming back to the time Koontz let you out of the car,
what did you do? Tell the jury ev.erything you did that
night.
A. I walked up to the hill-I walked up the bill to my
house .. Then I was feeling awful bad; I wasn't sick abed or
anything but I 1vas feeling awful bad with a cold. And I
took off my shirt and I rubbed myself with Vicks, or something; I don't know whether it was Vicks or Musterole, one
of those things, and I took a big shot of milk of magnesia.
So did Mrs. Velin. She was feeling bad too. And I went in·
the living room ai1d laid down. Sometime in the course of
the afternoon, or the evening, before l\Irs. Velin left, I forget when, she did or I did fixed myself something bot. I
don't know whether she fixed it or I fixed it. I believe it was
a hot whiskey. I bad a hot whiskey or soup or something.
I wanted s01nethi11g bot. So I think I had a hot whiskey.
Until Mrs. Velin left-she said she wanted to leave around
nine o'clock.
Q. Did she leave around nine o'clock 1
A. Well, we started calling the cab around, might have
been, quarter to or ten minutes to nine. And I called a couple
time. I know I called once and I know she
page 1345 r called once. I don't know whether she called
twice or once. I know we both callecl. And one
time or other, the taxi driver said he had gone to sleep. I
said, "Ain't that something, call a taxi driver nnd the driver
p;oes to sleep". I said, "w· ell, get up here when you can".
So I laid back down and pretty soon the taxi came. I went
to the door and turned on the porch light; tumed on the porch
light as I always do when anybody drives up to the house.
Turned on the porch light and let Mrs. Velin out and, if I
remember right, I stood in the door or I watcl1ed untU they
g·ot turned around because, in backing up, I was afraid they'd
get stuck. . And I s"1itched off my porch light and went to
bed. I imagfoe the taxi got there around nine-fifteen, or
very close to that.
'
Q. What did you do then?
A. I went to bed. I don't imagfoe it was three minutes
after that taxi cab left that I was in bed.
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Q. ,\That did you do after you went to bed?
A. I imagine I slept. I don't remember being interrupted
01· anything. I just carried on until around nine o'clock in
the moming I called a cab to go back to work.
Q. Did you go to work the next morningf
A. Yes, sir.
·
Q. Where did you go to work? .
. .
A. I called a cab and the same dnver that took Wnufred
away that night called for me that morning,
page 1346 ~ Frazier, and he just }Ook me to work. He asked
.
me g·oing down, '' DICl youMr.
tween
Mr.
· Mr.

Messick: Y 01.i needn't go into the conversation beyou and him.
·spencer: Let hiin go ahead.
Messick: All right, go ahead.

A. He asked me going down, he Raid, "Did you hear the
Smith"-I don't know whether ho said "Smith murder",
"suicide", or something. I said, "No, I ·hacln 't heard anything about it". And the word ''Smith'' didn't dawn on me.
There might be five hundred Smiths· in town. And I took
it casual until I g·ot in my restaurant and read the paper before I discovered what Smith it was. That was all he said
coming down in the taxi cab; he mentioned Smith. And when
I got to the restaurant and read the papers, then I discovered '
what Smith it was. . ·
Q. Mr. Garner, did you have any reason to kill Frank
Smithf
A. None whatsoever. I knew notlJing of th.e Smith's family affairs; I knew nothing- of Mrs. Smith; and I was at an
American Legion meeting that Mr.· Smith was at the night
before, on Monday nig·ht. And I was later told that he set
next to me at the meeting and. I didn't even know it. I didn't
know Mr. Smith. I know. nothing· of their affairs whatsoever.
Q. You said soi.nething· about you had met him at some
place?
page 1347 ~ A. On New Year's Eve, that year, l\fr. Smith
- I was getting up to dance; Mrs. Smith came
over to the table to introduce her husband. I accepted the
introduction and kept oi1 going·. They were still standing at
the table. That's the onlv time I was ever introduced to M:r.
Smith or the closest and only time that I had ever spoken to
Mr. Smith was to rcce_ive his introduction that night from
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lfrs. Smitl1. A.nd why she came to that table, we had quite a
·crowd at our table aud she crone av.er to the orowd to intro,duce her husband to .them.
Q. Name some of the people that w~re :a± your table at
the Club that night.
A. W-ell, lVIrs.. Loewner was there, Mrs.. Kling'stein, Winifred, Mrs. Veli11, and Leota Smith, and I don.,t know, there
-were several ·others that were at my table off and 01i. I
.have had the same table at the Club since it opened and I've
1iever missed bnt one night from the time the Club opened
·.until now.
·
Q. I· believe you manage· it¥
A. I run it now.
Q.. Vvere you manager of it at that time?
.A. No, sir.
Q. Mr. Garner-

::Mr. Spencer: l\ir. ¥essick, may I interrupt you and
·apologize for doing it. I didn't get the date of
vagc 1348 }, that occurrence.

By Mr. Spencer-:
Q. Was that New Year's Evef
A. That I met Mr. Smith f
Q. Yes.
A. Yes, sir, New Year's Eve.
Bv Mr. Messick-:
Q. Did you know anything·, or do you know anything, about
any trouble that ]\fr. Smith and Vance Dinges had there that
night?
·
A. I think they bad a little trouble of some kind, and I
believe I told Dinges at the time, I said, "Ding·es," I said,
"!don't care what happened"-at that time, I used to go
out, when Cap bought it, on account of my size; I guess he
thought I was really something, as far as quelling trouble w.as
-concerned.
Q. In other words, you had the bouncer· size?
A. He over-estimated my ability, probably. Anyhow, I just
talked to Dinges because Ding·es was a pretty good friend of
mine. I said, '' Dinges, don't do anything· in here or start
anything in here. If you've got any griev::inces with anybody, go outside, because everybody is having a good time
:and this is no place for anything· like that"..
0
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Q. Yon are· charged here, in an imdictmern withi the murder of Frank Smith. Did you do. anything of
page 1349 ~ that kind, Mr. Garne1tt
A. No, sir.. That is the most unfair" thing that
has ever happened to me in my life.
Q,, Mr. Garner,. did you continue to work as usual and customary after the 20:th of February!
A., Yes, sir.
Q. Do you know M:r., Kiser t
A. Yes, sir.,.

Mr. Spencer: I'm going to ask you not to lead the witness on this, gentlemen.
Mr. Messick: .All right, sir ..

Q. Did you see Mr. Kiser on the 21st of.A. I saw Mr. Kiser every day; yes, sir. Officer Kiser, you
mean?
Q. Yes, sir-.:
A. Yes, sir.
Q. On the 21st of February, did you Jiave any conversation
with him at all in your restauranH
A. I forget whether it was the 21st or 22nd, but I remember shortly after the 20th, I set at the counter and I discussed the case with Office.r Kiser at the counter there in
Bower's Restaurant.
Q. Going to and from your work, what did you do after
the 20th of Februaty, along in that period there of a week's
time or sof
.A. I did the same as I alwavs have done. I
page 1350 ~ don't quite get the question but there was 110
change in my life.
Q. With reference to tl1e business section of Harrisonburg,
where was .your place located, Bowers' Restaurant, ratl1er 1
A. Just a half block east, I believe it would be; I believe
that's East Market; up there half a block, rig·ht on tbe alley.
Q. How far is it from this court house?
A. Half a block.
Q. Did yon hide yourself or did you walk the street, or
what did you dot
A. My life was quite natural after the 20th of February.
I had nothing to hide. I lived a normal life after that, just
the same as I did before that. I clon 't see what tlie 20th of
February bad to do in my life.
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Q. Mr. Garner., were you taken to police headquarters at
any time in connection with this matter, sir!
·
A. I wasn't taken. I was stopped and I drove.. I was told
to follow a police car to the police-the Countv jail, I believe
they call it, or the County offices.
"'
Q. Did anyone ride with you¥
A. No, sir.
Q. Did you voluntarily go to police headquarters ll/
A. Yes, sir. They asked me to follow tl1em
page 1351 ~ and I followed them. I ·didn't know where they
were ·g·oing or I didn't know what it was about.
Q. It is in evidence here that you lmd been at polire headquarters to see Mrs. Smiili a night or two after the 20th, I ·
don't know which it was. Were you there?
A. It was the next night; yes, sir, the 21st.
Q...What was your reason for going on that occasion?
A. I went there to, as I believe I told you before, that I
was in charge of tbe color g·uard and I went there to find
out whether she wanted a military funeral~ a civilian funeral,
or whether she wanted her husband buried in uniform.
Q. Coming· back to the time that you were requested to
come to police headquarters, I wish you would, in your .OW!l
way., just tell what occlHT(ld there, ~Ir. Garner.
A. From the time thev asked me to follow them 1
Q. Yes, sir.
·
A. I was stopped going north on Main Street, just north
of-I imagine right about along about the Imperial Ice Cream
Company. I imagine it wns around about ten o'clock. And I
think it was Officer Kiser eame back to my car and said,
'' Garner, do you mind following us? "\\Te 'd like to talk to yon.''
I said, "Not nt all."_ I followed him and they drove right
into the court yard at the County jail here, some place over
there. I drove right up in the court yard right behind them.
ThHy got out and I followed them to, I believe,
page 1352 ~ the third floor. They had a little room there and
there was Officer Kiser and Chief of Police
Kean, and an F. B. I. .Ap;ent, Benner, or Brenner, I believe
his name was: all three of them questioned me for about two
hours. Mav I continue 1
Q. Yes, sh.
A. They asked me a great many questions. I'll try to-I took an oath when I came on the stand and I hope not to
abuse it while I'm on the stand.~ because it's been abused by
the witnesses ahead of me. One question that Officer-Chief
Kean asked me, he said, ''"7 asn 't your car on "\Villow Street
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on the ·uig·ht of Februn ry 20?" I said, "No, sir, Chief Kean,
my car was not on ,-vmow Street on the night of February

20." He says, "You nearly ran over a lady getting around
the corner on "\Volfe and ·wmow Street getting· away from
the scene.'' I said, "·Well, Mr. Kean," I said, "I'm sorry
but I don't care if it was a Presbvterian minister that said
they saw me
,Yillow Street, or" my car on Willow Street
that night, I '11 have to tell them tl1ey were a liar because I .
wasn't .there; my car wasn't there.'' Since my car-since
then, they found out that my car was in the g·arage that nig·ht
with both cylinderheads off, my car has never been mentioned
on "Willow Street that night, but it wns that nig·ht by the officers. Tbev told me it had lwen se~n there.
Hep Kise~r said to me, or Officer Ki8er mid to me, lie said,
''Didn't you' '-on tl10 witness stand here-say
page 1353 ~ that I thought that it was quite natural for me
to he picked up, that the pc.~ople were looking· at
me and everything- 1 Thnt, I think, he misconstrued what I
said when they were qucstionin~· me when I told l1im that I
wasn't surprised who they picked up in the case, the way
the police were handling· it. I wouldn't have been surprised
if they'd picked any 011e of you up, the way they picked me up.
That was the way they misconstrued my sa?ing that I wasn't
surprised that I was picked up.
I was also asked that night: "vVho was at your house that
night?" They .said tllat I told them that there was nobody
at my llouse and I Imel received no telephone calls or put in
any telephone calls. They handled the truth carelessly, be~
cause Chief of Police Kean said to me that nig·ht, when they
were questioning me, he said, "Garner, you dou 't have to
tell us who was at your house that nig-ht." He said, "'\Te
know." I said, "Yon know all that; the answers as well as
the questions." He said, ""r asn 't it the youn~; lady that you
had at the Elk's dance!'', because I wns at the Elk's dance
with Mts. Velin and Chief Kean was there with his wife· and
saw- me with !fr~. Velin.
I'm trying· to think of other questions that they asked me
there. They examined mr hand, my ring finger. · There was
probably a mark on my ring fin~·er like the mark that's on
that firn.?,·er right now. And I don't know bow
page 1354 ~ that mark got there., but I do know how the mark
got on my ring· fing·er, fixing my furnace. I did
have a small mark there. But in takin~ off my ring, I had to
wet my finger, and I defy anybod~r to take my ring· off at any
time without wetting the fing·e1-. ~nd they took it from that,
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"hecause I had to wet my fing·.er to take my ring off, that I had
.a terrible swollen finger~
During the night, while they were questioning me, between
.ten and twelve .o'clock, each one of thein would go out to
,converse with somebody on the outside. I don't know who it
was. Then they'd come back and shoot a few more questions
.at me. Then another one, he'd get up and go out. He'd come
back. That went on for two hours. At the -end of the two
.hours, one of the other of them asked me if I had ever been
arrested in my life and I said, ''No, sir, I have never been
.arrested.'' "Never been arrested for anv crime whatsoever?''
I said, ''N.o, sir, 11ot even petty crime: I've never been arrested." "Have you ever been in jail in your life f" I said,
''No, sir.'' Well, I was headed for there then. They .searched
.me and w11ile they were doing· so, I said to them, I said, '' Is
this going to be one of these all-nig·ht affairs f" I said, "If
it is, I'd Iike to get some counsel here." He says, "We are
going to be gone not over twenty minutes. We are going out
to check your alibi." If it ·wa:;;:, as they said I told them, that
there was nobody in my house that night,.made
page 1355 ~ 110 telephone calls, reeeived no telephone calls.,
what alibi could they have been going- out to
check? Tlrnv left. I didn't see anvbodv back until around
11ine or ten o'clock in the morning. ., Chief Kean came to my
cell and fingerprinted me. ·when he was through fingerprinting· me, he stepped out of the cell, locked the cell, and re·ad a
warrant charg'ing me ·with the murder of Frank C. Smith. I
said, ''That's an awful rap.'' My legs hardly held me. I
don't know what it is for n hardened crimhrnl to be charged
with murder but for an innocent man-mv conscience is clear
- I know how it affected me. I dicln 't see anvbodv after that
until around tl1ree o'clock that afternoon-no, I ·believe Mr.
Hammer and Mr. Ruebush come· to mv office-came to the
cell around ten or eleven o'clock. I don't know wl1en it was;
I had. no idea of time. They left anrl, later on, the Sheriff
come m1d took me out and brought me into this room here.
I believe it will bear out why some of these things have been
asked me this afternoon that the Commonwealth has overruled on, especially about my character. I set l1ere and had
the Commonwealtl1 call me a "bum" or a "floater" when he
posted fifteen tl1ousancl dollar bond on my head and tried
to make it twenty-five. I had no right to object to that. Now
I would like to match characters with the Commonwealt]1 any
time that he desires. I am no bum; I'm not floater. I believe
that is all.
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Qr You· hold the Croix de guerre- for bravery
Was your fac~ bruised,. Mr_
Garner!.

page 135'6 ~ for this country.

·
A .. Sir!
Q. I said was your face bJjuised f.
A. :My face has never been bruised since I have heen in
Harrisonburg. I have never had a bruise on my face.
Q.. You have an extremely ruddy complexion,. do you not,:
sir!
·
·

1\fr. Spencer: If Your Hoaor please, Mr. l\Iessick just insists on leading the witness.
.
Mr. Messick: As if I can lead anything that the jury can.
see with. their own eyes..
.
Mr. Spencer: Exactly. Then why are you doing: it1
Mr. Messick: Because I want it in the record, Mr. SpencerMr. Spencer: You can get it in there without asking leading questions..

Q., ,Vhat ld11d of a complexion do you havef
l'm dark complected. On all examinations or every-

A.

thing that I've ever taken, I've always been called a l'Uddy
complexioned person. That's the way I would explain it.
Q. ·what kind of cheek bones do you havet
A. I have high cheek bones. I have been called an Indian
lots of times on account of it.
·
.
Q. Tell us about the conversation you had
pag·e 1357 } with them at the jail the night yon were arrested,
if anything· occurred about bruised or black eye
or anything of that kind 1?
A. No, sir.
Q. "\Vas anyA., There were never a mention of me having a bruise on
my face. They asked me about the bruise on my finger. ~rhey
never even examined my faee, none of them, never looked at
my face. Never said, '' ,,111y don't you hav<? a bruise on your
face now f 1 ' 01· anything; that was never brought up.
Q. If they had, would you have had a picture of it taken?
A. If I had, I imagine they would have had all of the pictures taken of it that they could have gotten.
Mr. Messick: I invite the jury's attention to look at his
face now; look at both sides, gentlemen.
Q. Do you shave yourself?
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A. Yes;sir.
Q. Did you ever get shaved in a barber shop 1
A. Never. get shaved in a barber shop; always shave myself.
Mr. Messick: You may cro.ss-examine.
Mr. Spencer: 1Vould the Court permit us two or three
minutes' recess?
The Court : Yes.
(At 3 :20 o 'c]ork p. m. a five minutes recess
·
page 1358 } was taken.)
·
CROSS EXAl\HNATION.
By Mr. Spencer:
Q. Mr. Garner, when was that Croix de guerre 3:warded
you?
.
A. I imagine a round 1934 or '35.
Q. There wasn't ~ny war going on then, was there f
A. No, sir.
Q. You weren't in the service of the United States forces
or the French forces., military forces?
A. You don't get awarded the croix de g·uerre for anything
you do in the American Army. Yon have to have done something outstanding for tbe French.
Q. For the French people f
A. That's right.
·
Q. That card you showed there shows 19:38 on it; is that
the date of the issue 'f
A. We are issued a new card every )·ear.
Q. Have you got any later cards than 19381
A. No, sir, I left France in 1938.
Q. Left!
.
A. Yes, sii·. Tha.t is the Croix de guerre Association card,.
the same as the American Legion carcl. You are issued one
every year and the Croix de guerre Association is issued one
every year. If you have a Croix de guerre, you
page 1259 ~ rate belonging to the Croix de guerre Association, and" that's the Association card.
Q. That is not the award it~elf or any evidence-A. Yes, that's giving me the right to the rib hon and medal.
Q. You say you came here in March of l 944. ·v\Then did
you meet M:rs. Grace Smith?
\
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A. I imagine a month or so later. Probably the first month;
a round that time.
Q. \Vere you running Bowers' Restaurant then"?
A. No, sir.
Q. Where were you working T
A. At the Arcade Restaurant.
Q. How did you come to meet bed
A. She used to come down there with Speedy Leac1i and
Mrs ..Towns.
Q. She ran w:fth Speedy Leach and Mrs. Towns?
A. She what7
Q. She ran around with Speedy Leach ·and Mrs. Towns?
A~ That's right.
Q. You and Speedy Leacl1 were very good friends, weren't
you!
A. The contrary; we were nearly enemies.
Q. You were nearly enemies?
A. That's right.
page 1360 ~ Q. vVell, you both worked for the same person,
didn't you?
.
A. That's quite possible. I still fig:ul·e that it is Speedy
Leach tllat put me in this thing.
Q. You still figure what!
A. That Speedy Leach fingered me and put me in this
thing, that he got me into ·the thing, so he can~t be an awful
good friend of mine.
Q. Don't you know., as a matter of fact, that he tried to
finger you out of it, pointing· to Gilbert Gaines T
·A. He didY
Q. Yes, sir.
A. Well, that's funny.
Q. I'm asking you, you know more about it than I do~
A. I don't know near as mueh about it as vou do.
Q. You sat behind your counsel here, didn't you, all through
this trial T
·
A. That's rig·ht.
.
Q. And you l1eard them ask question after question after
question about Gaines, dicln 't you 1
A. Not so manv.
Q. Well, there· was certainly more than one asked about
Gaines, wasn't there 1
A. \\Tell, I never saw them here.
..
Q. Wasn't it indicated here, at one time in the
1Jage 1361 ~ early stag·e of this trial, that they wanted to find
out if some officers had not gone., at Leach's
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instanc~, had not gone up and pointed out the ear of Gilbert
Gaines.1
A. I believe it was pointed out in .evidence thatQ. That very nighU
A. Yes., sir.
Q. You heard that, didn't you, l\llr. Garner2
A. Yes.
Q. Then why .did you say you didn't lmow it?
A. Didn't. knolv vdmt? I didn't sav I didu 't know il Did
I say that I ·
Q. I understood you to sayA. 1Vell, I didn't. You misunderstood me.
·Q. I '11 he careful to understand you from now on.
A. I hope.
Q. Did Speedy Leach come by the restaurant the next
mo ming to see you 1
.
A. N·o, sir. Next morning? ·what -do you mean the next
morning f
· .
Q. That ls to say tbe morning of February 21 f
A. I believe the morning of the 21st-I thought Speedy
Leach was either in custodv or something over there. I didn't
.see him. I know I didn't see him that morning.
Q. )!OU 've heard a wib1ess testify here, Toh.in, Mr. Tobin f
A. Yes, sir.
.
.
page 1362 } Q. That he was talking to you, or trying to
twit you about that black-I won't say "black'·'
eye but spot on your cheek and thatA. NowQ. Let me finish.
.
A. Good. I can hardly wait.
Q. And that Speedy Leach came in and you all went behind the counter and had a long conversation; that be was
trying to get a further opportunity to twit you about that
bruise, and he finally gave it up and went away and Speedy
Leach was still there talking to you.
Is that true or not
true1
A. I'm surprised the way Hug·h Tobin lied on this stand
that he didn't say I told him that I had killed Frank Smith.
Q. You are s1.rrpriscd at · everything that's said in this
case.
A. In that Tegards; yes., sir.
Q. And they've told falsehoods?
A. I didn't say that.
l\fr. Messick: .Just a minute. If Your Honor please, I ob-
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ject to the cross examiuation in that mannert asking this witness if some or all of them told falsehoods.
A. I said th~re had been f a:lsehoods told on the stand~
page 1363 ~

Mr. Spencer: He's insinuated or said so as;
to might near all of them.
Mr. Messick: I object to thaL You can't ask one witness
whether another witness told a falsehood. .
Mr. Spencer: If Your Honor please, I object to his interpolations as to about what his feeling is in the matter, as
'that is what·
The Court:· I don't see-it is cross examination.
Mr. Messick: You mean that, as I understa.nd Your Honor
to rule, that you've got a right to ask 011e witness whether
another one told a falsehood Y
The- Court: Under conditions of the exrunination.
.
Mr. Spencer: If Your Honor please, this man has gotten.
on the stand, addressed the· jury, more or less extemporaneously, we'll say, and among those things he's said he was not
going to tell anything but the truth, he was going to be careful to, although., he says, the Commonwealth witnesses have:
not-·· "A great mai~y of t1iem have not'\ I believe, as.close
as I can come to his exact words, ancl I don't contend they
are his· exact words. Then h~ interpolates, adds,. that he
wouldn't have been surprised if a particular witness, Tobin,.
had said that he saw him do it.
Mr. Hammer: Based upon apage 1364 ~ !fr. Spencer: When he does that,. I think I'm
entitle~ to cross examination or have answers
direct.
The Court: I think you have.
Mr. Messick: All right, we respectfully save the exception,.
if Your Honor please, as being an improper examination.
Q. Mr. Garner., let's you and I not get mad at each other
at all about the thing, and if you '11 just answer my questions
directly as you can, and, of course, if you have any explanation to make, go ahead and make it. I '11 try not to intenupt
you and you try not to interrupt me.
A. Very well, sir.
Q. Now I believe the last question I asked you was whetl1er
or not Leach came pp there the next morning to see you
somewhere around nme o'clock and vour answer was that ·he
did not!
~
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A. :Mr. Leach, at that time, was working, I believe, that
he was part-time inspector of the restaurants, and one tim~
a day-it was one time durii~· the day or something, if there
was any message from the ornce that we were to receive, the
different managers., as to that, he would bring them around.
But I don't believe we bad a lengthy conversation that morning and I don't think Speedy Leach was there that morning.
I don't say for sure but I don't believe he was there that .
morning, because when. I was over at the office,
page -1365 ~ they said l1e was up taking some tire tracks, or
was up at the Smith home, or something, or that
they had him in custody, I believe.
Q. The question is, Mr. Garner, and if you've answered
it, I beg your pardon for repeating: Did he or did be notand if you don't remember you can say you don't rememberA. I remember Speedy coming into the restaurant nearly
every day, but I don't believe and I couldn't say, honestly,
that he did come in on the morning of tlrn 21st. He could
have. I don't denv that 11e wasn't there.
Q. YOU don't clenyA. No, sir.
Q. Then why the tirade against the witiicss who said that
he saw him there?
A. Not for seeing· Speedy Leach there. I wasn't ired ·over
that. It was what he f,;aicl on the stand.
Q. "\Vell, he said,, among other things on the stand, t~at
Speedy Leach came there and talked to you and he went a,vay
.and that was the question which brought forth the diffie:ulty.
i\fr. Hammer: That's not the question.

A. The question asked of Hugh Tobin was tliat had he seen
me with Mrs. Smith at The ,Jungle. That was what I was
referring to.
Q. vVe 'II come to that later, Mr. Garner. Let's take them
one at a time.
A. I don't deny Speedypage 1366 ~ Q. I'm g·oing to try and not get you off ·or the
track and I'm going to ask you to try and not
get me off of the track. "My question: ·was Speedy Leacl1
there that morning around nine o'clock?
A. I wasn't there at nine o'clock.
Q. ·where were you f
A. I was over at the office. I left-
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Q. I said ai·ound nine o'clock .
. A. Around nine o'clock. ·well, be could have been there
hut I don't remember.
Q. Yon say that Leach, at that time, wa~ acting as inspectod
.
A. "\Vell, he worked about two hours in the morning and
then go to the farm.
Q. You had held that job, ba<ln 't you ~1 Did you, at one
time, bold the job of inspectoi-1
·
A. After that.
Q. After thaU
A. That's right.
Q. After Leach was put on the farm entfrely ?
A. I believe after Cap sold Bowers' Restaurant. ·
Q. You said you thought Leach was locked up at that time,
at nine o'clock. ,vha t was vour source of information about
that, what reason did you have to think that Leach was locked
up1
page 1367 } A. No, I didn't Ray that I knew at that time
that he was locked up. ,vhen I went to the office, whatever time it was., around nine o'clock, I understood
that they had him in custody and were questioning them over
this Smith thing.
Q. How did you get that information 1
A. Everybody in town was talking about it, or it waswhen I got to the office they said they had called and that
they bad Speedy Leach that night, that they had taken him
in at midnight.
· Q. When you were called? ,vhat did you mean "when you
were called' ' Y
A. When I were c~lled?
Q. Yes, that night.
A. No, I said when I went to tl1e office that morning around
nine o'clock they said that he was called or was picked up
that night aroundQ. You mean you went down to Klingstein 's officer
.A. That's right.
Q. Around nine o'clock?
A. That's right.
Q. And thereA. That's whv IQ. -that you.heard some suchA. That's whv I s~lid that I didn't think Leach was there
because they had him questioning him on this Smith thing·.
· Q. Isn't Leach, aR a matter of fact, a sort of
page 1368 ~ au adopted son of Mr. Klingstein 's?
0
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Mr.. Hammer~ I object to that question, if Your Honor
please. We are not trying Klingstein or anyone else in this
.case, and Mr. Spencer ]mows it.
l\ir. Spencer: I'm not trying· the Klingsteins at all, but
I'm trying to g·et the true relation of these parties.
Mr. Hammer: In otlier words, you have no right to drag
Klingstein 's name in this case.
The Court : ·what is theMr. Hammer: He wanted to know if Leach wasn·'t more
,or less an adopted son of Klingstein 's. It is a fact that's
.highly improper. It has nothing to do with this case4
The Court: No, I don't suppose it has.
Mr. Hammer: .Any more than if I'm not related to Kling·:stein.

Q. You were thrown with him, with Mr. Leach, a great
deal, weren't you"?
A. No, sir; no., sir,
Q. He was in Harrisonburg up to just a short time ago,
wasn't bef
.A. I believe so.
Q. .And it was a well-known fact to you that
page 1369} lie was out there that nig·ht, wasn't iU
A. Out where that night?
Q. Out at Grace Smith's 1
A. I fol.lnd it out from the papers the next day, whenever
it was in. It might ha,re been the second clay, I don't know.
Q. And he and Marion Towns were the last people who left
there before this occurrence?
A. That's right, that's what the paper said.
Q. And l1e was .available at this trial the last time, wasn't
he¥
·
A. I imagine so.
.
Q. His name was called here this morning by Mr. Messick
:and asked them to g·o out there and look in the witness room
:and see if they could find him; is that righU
A. I believe he was subpoenaed for this trial.
Q. Did you all have any reason to think that he was there!
A. Just as much as we would anybody else that would happen to be out of town and come back in. I have no reason
to believe that he couldn't be found. I don't know nothing
:about him, where he is, or what it is all about, myself.
Q. You were in constant consultation with these men about
your def ensc, weren't you 1
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A. Not nearly as much as you would think.
Q~- They called Vance Dinges. Did you haye
any reasonA. Yes, I heard that.
Q. Did you have any reason to think tlrn;t be was here ?'

page 1370'

f

Mr. Hammer: H Your Hono:rt please, that was in the record and has been taken up in chambers.
:Mr. SpeHcer: About what 1
Mr. Hammer: About Vance Dinges and what com1sel for
the defendant attempted- to do.
Mr. Spencer: I saw exactly ,\rhat you attempted to do.
Mr. Hammer~ Then why not be fair with the jury and theCourt.
Mr. Ruebush: l\Ir. Spencer, it is well known the reason.
why we were asking for a continuance in this case on account
of those witnesses being absent.
Mr. Hammer: You were granted your last continuance·
and we we1·eu 't granted ours.
Mr. Spencer: ··why did you aII call him this morning1
Mr. Hue bush: We did not know it.
Mr~ Hammer: And in addition to that, if Your Honor
please, I want to state in that reg·ard that I wa:s informed
that Vance Dinges would be here.
Mr. Messick: Just for the simple reason, l\Ir. Spencer1
we agreed on and stipulated in the record that
page 1371 ~ we had summonsed them and we further agreed
and stipulated that the Commonwealth had him
un<ler five lmnclrecl dollar bond as a material witness in the
Smith case.
Mr. Hammer: .Until the Smith case was finally disposed
of, and it hasn't been.
Mr. Spencer: It was also stipulated in the record that he
was here and nvailah]e and didn't use hi.m the last time.
Mr. Messick: He was your witness under five hundred.
dollar bond ..
The Court: ·what's the question Y
Mr. Spencer: Judge, it really is a harangue over nothing-.
. Mr~ Hammer: It is much ado about nothing on behalf
the Commonwealth.
Mr: Spencer: Then why didn't you let l1im answer the
quest10n f
·
.
Mr. Hammer: And when you start in here and try to insinuate to this jury that you might-
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Mr. Spencel': Mr. I:Imnmer, they are right strong words,
don't you thinlt 1 ·
:Mr. Hammer: Yes, sir, but there have been strong words
used against me too.
Q. Grace Smith worked downstairs-I mean worked upstairs in Yancey and vYeaver·'s office; is that
page 1372 ~ right 1
A. That's rig·ht. ·
Q. You worked downstairs in operating Bowers' Restaurant!
·
A. That's right.
Q. And there's one flight of stairs to get up to that office 1
A. That's right.
Q. You said, with respect to some insurance, that you had
some trouble and you had to call her up f
A. 'rhat 's right.
Q. You were undertaking to explain why you had her name
and both phone nr.mbers iii your book; is that rig·hU
·
A. I don't think it was hard to explain.
Q. It wasn't bard to explain f
A. No, sir.
Q. Why did you call her "Grace"?
A. Why have I been splashed all over the front of the
newspapers "Slim" Garner"?
.
Q. Mr. Garner, will you please answer my question Y
A. I called her ''Grace'' like you would.
Q. Did you knowA. I had met her there at the restaurant several times and
I don't know, it was Speedy and· Marion Towns were calling
her ''Grace". I probably called her "Grace" there; I don't
remember.· I must have if I wrote her name in the book
"Grace''. It was Mrs. Smith. Probablv if I had
page 1373 r put "Mrs. Smith" in there, I wouldn't. have remembered who it was in the book because I
don't believe I ever used it.
Q. Don't believe you ever called her by that name!
A. Never used the telephone numbe1·~; that were written in
the book. I know I didn't tear them out. ·
Q. What was the nature of the business that required any
telephoning at all?
A. I ~dept nearly every afternoon and every other night I
worked until one o'clock; twelve and ·one o'clock. In the
afternoons, I 'cl go home between two and five, nearly every
afternoon. There could have ·been a time in there where she

864

Supreme Court of Appeals of Virginia

Ralph H. Garner.
said, '' ·wm you call me this afternoon?''; or '' Can I call
you this aftemoon and let you know about tbis policy?", or
,,·wm you please find that policy?", because I know it ran
along for sometime that I couldn't find the policy. It could
have been that she·
Q. Mr. Garner, we are not asking you what it could have
been;· we are- asking you what was1\Ir.· Hammer: He's answering your question, sir, let him
go ahead in his own words, !fr. Spencer.
l\Ir. Spencer: Are you conductingMr. Hammer: I'm asking· you to let the witness go. on.
The jury bas the rig·ht to hear bis explanation.

A. If I knew jui;,t why I !mt that number in that foJephone
book, I would tell you, but I don't remember why
page 1374 ~ I put it in there. The only reason why l know
it was in there is because it was my writing and
it is in there. I don't deny putting· it there. But it was
through no-I know it was for no love affair or anything·
else between me and Grace Smith. It was put in there on
strictly business basis from handling my insurance because
that was the only .occasion that I would ever have had to have
called Mrs. Smi't.u.
Q. You go to work what -time!
A. Sirf
Q. What time did you ordinarily go to work!
A. Five o'clock in the evening·.
Q. I mean in the niornings?
A. Well, every other morning· I went to work at anywhere
from six to eigl1t. I had no hours. I was there at the busiest
times. I went any place between six and eight o'clock and
left probably every day around two o'clock.
Q. You didn't have any opportunity to slip upstairs and
communicate with lier between, say, nine o'clock in the morning· andA. Slip upstairs and eommunicate with who?
Q. With l\frs. Smith.
A. No, sfr. :M:l's. Smitll, althoug·h she worked in the same
building where I operated a restaura11t, I don't believe Mrs.
Smith was ever in that restaurant over three times, and there
was other people in that building, in the same
pag-c 1375- ~ building; that was ne·ver in the restaurant to
my knowledge. Just because she worked in the
same building didn't put her and I together.
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Q. Well, yo:u just itesti:fied a while ago that yt:mr means of
!knowing her was that she ate· in your restaurant .
. .A..Beg your pard'on. ~That was the Arcade Restaurant,
not the Bo"\\~rs' Restaurant; that was the Arcade. I never
.talked with l\Irs. Smith in Bowers' Restaurant.
Q. You weren't dealing with l\irs. Smith, were you, Mr.
tGarner, you wer.e dealing with Yancey and Weaver; isn't
:that right T
.
A. Mrs. 'Grace Smitl1 s-oTicit.€d my policy1 solicited the business, and sent the man that signed-she called me and told
me if I didn't mind that she'd send this agent down, that he
was in town, and he could explain it to me.
Q. Let's see if I can get that right. ·which does she do
110w? As I understand you-I '11 say I just misund·erstood
you one way or another. Did she call you up and send :M:r.
Roundtree down to see you about it or did she solicit it and
then send Mr. Roundtree down 1
A. She solicited or asked me about it and I told her if I
could arrange it with my insuranc·e company . in New Or1eans, and she said, ""\Vell, we are in the same company". I
:said, u·well, okeh'". And there was a time there I tried to
find the policy.
.
lJage 1376 } Q. Then you agreed to give it to her?
A. Agreed to give the business to Yancey .and
\Veaver.
Q. To Gr!lc·ef
A. Yes, sir.
Mr. Hammer·: Who?
l\fr. Spencer: Grace l\tl. Smith.
A. Grace ::M. Smith was not an insurance company; she
·was a person working· for Yancey and "\Vcaver:
Q. She was a stenographer, as a matter of fact f
A. Secretarial work.
Q. She wasn't a salesman?
A. I don't know.
Q. Sir?
.A.. I don't know.
Q. And you say after tl1at she sent Mr. Roundtree down to
:see vou?
I believe so. Mr. Roundtree came down there about
that time, while we were dickering about taking out the insurance.

A:

8~6 ·
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Q.. Why did she send l\r!r .. Roundtree clow:a to sell you when.
you had already bought it from hert .

.Mr. Hammer: I object to that question, if Your Honor
please: Why did she send Mr:.. Roundt.ree dowJ.ll.
A. What did she send Roundtree down forY

Mr . Hammer: J11st a minute,

page 1377

f wa:nt

];,fr.

Garner. I

the Court's ruling.. ·
The Court: Who sent the-·
Mr. Hammer: How does this man know anything about it;
why Grace Smith sent someone 7 ,¥hat was her reason is:
not binding upon Mr. Garner. He couldn't know any more
than Your Honor eould know·why she sent him down there_
He?s asking- the question why did Grace Smith send )fr_
Roundtree?
Mr~ Spencer: If' the witness Garner didn't say that shesent him down there, I can't hear. Turn back. to the i·ccord',.
Mr.. Lee, and see if he didn't say that.
Mr. Messick: That's what he said ..
Mr. Hammer: He surely did.
The "\Vitness : If you '11 ask the question ag-afo, I 'TI answer
it.. I don ,·t know what: it was-.
·

Q. Why do you have so much more trouble answering my
qnestionsMr. Hammer: I object to that statement by l\fr. Spencer
in the record, if Your Honor please.
A. Mr.. SpencerThe Court : It isn't in the record.
A. I don't believe I have had any trouble unpag·e 1378 ~ swering your questions at all. I believe we have
both _been quite f:r:ank, and if we haven't, we '11
start over from scratch and I'll g-uarantee the answers will-

Q. l\faybe I 1m not as good in leadiug1\fr. Hammer: I object to that question and move it be
stricken from the record.
Mr. Spencer: If Your Honor please, I'm not going to per-
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mit myself to be upset. He makes his objections; I don't
know to whom. They should be addressed to the Court and
the reasons therefor stated.
Mr. Hammer: Every one of my objections have been addressed to the Court and I'm not making any objections to
anyone but the Court and I surely don't address them to
Mr. Spencer: Every one of my objections ha':e been addressed to the Court, Your Honor, and I can't assume Mr.
Spencer thinks I object to him. He may feel that he can not
only prosecute but also rule the Court, hut I disagTee with
him.
Mr. Spencer: . Tell the Court what your latest objections
arc.
Mr. Hammer: I'm objecting to the last statement you
made in that record and the statement you made and tried
to insjnuate to the jury tlrnt Mr. Garner should form an
opinion as to why Grace Smith, or Roundtree,
page 1379 ~ or why she sent Mr. Roundtree d?wn to get the
evidence. He doesn't know how.
Mr. Spencer: How do you know what he thought"?
l\f r. Hammer: Even if he does know, it would be objectionable as l1earsay.
The Court: It is a question on cross examination. I th.ink
be -can continue that cross examination.
Mr. Hammer: You are allowing him to continue!
· The Court: Yes.
·
l\fr. Hammer: Note an exception.
l\fr. Spencer: Do I baye a right to continue my cross rxamination without interruption from Mr. Hammer unless be
has some substantial reason'?
:Mr. Hammer: I'm going to interpose my objectior1s, l\Ir.
Spencer. every time you ask an improper question and yon
mjght as well know it now as later, and I'll inform the Court
to tlw t offect.
TJ1p Court: I~ exception is taken, address the Court and
state what it is .
. I\11·. Hummer: Yes, ~ir, I've always addressed my object10ns to Your Honor and I have not addressed them to Mr.
Spenc·er.
. l\Ir. Messick: The principal thing I objected to, Your
Honor, was the conm~ents of Mr. Spencer on the way the
witness was testifying· and his comment to the
page 1380 ~ effect that he seemed to be able to answer the
questions I asked him so much better than he
did bis. Now I think that's unjustified comment and I think
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it was an improper comment and I now move Your Honor
to instruct the jury to disregard that comment.
The Court: The jury will disregard that statemeilt. Let's
get on.
.
· l\fr. Spencer: Mr. Lee, turn back and see whether or not
Mr. Garner said, way back in his testimony, that he agreed
to buy the policy from Mrs. Grace :M. Smith, and whether he
also said that she, after that,· sent Roundtree down to see
him.
(The testimony, now reco~·d pag·e 1376, lines 1 through 21,
were read by the reporter.)
Q. Mr. Garner, is that plain at this time? You have said
that you agreed to buy this insu ranee from Yancey and
·weaver through l\f rs. Grace :rvr. Smith. Right?
A. I believe that's rig·ht; yes, sir. That she solicited the
business and it was for her company. In other ·words, she
was taking· the interest of her company twenty-four hours a
day; that's the way I took it. And I agreed to switch my
insurance to them, being· here in Harrisonburg.
Q. And had not you said before in the testimony that she
had explain·ed to you the change in the law?
A. Said that there was a law passed and it
page 1381 ~ was compulsory to have a certain kind of insur·ance. I don't know whether she went into details about it.
Q. Then my question was whv was it necessary to send Mr.
Roundtree down to· you when"' you had already had it explained to you and agreed with her to buy it?
A. There was nothing at all, only this man, I found ·out
later, was a Mr. Yancey, himself, didn't know just exactly
what it was all ahout, and this was a man from the main
office that was out doing the whole territory trying to explain
that new law.
Q. Well, you said :Mrs. Smith had explained it to you already, didn't you?
A. About the new law t
·Q. Yes.
A. Mentioned the new law._ No, she dicln 't g·o into details. Mr. Roundtree came down and explained what it was
all about and I believe he g·ave me ideas on what was the best
kind of. insurance to take and everything-.
Q. Did you ever call her at her home over the phone, 629W?
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A. No, sir:, I've never called Mrs. Smith at her home;
:never.
Q. Did you -ever call her at her office, 466 f
A. Yes, I befawe I've called her at her office s.everal
time.s.
:page 1382} Q. Do you t~ink that you .called her at her
office several times?
A. I believe ·so in regards to the insurance.
Q. People g:enerally, J\fr. Garner, write down telephone
1mmbers -which they want to remember, don't they f
A. I 'imagine so. I don't hnagine they would write. them
rlown if they wanted to forget them.
Q. You can read and write, can't you?
A. Not as well as Aunt Janie, but I can read :and wrlte.
Q. Well, 1\ir. Messick and I admit that sbe could write better than I could. B11t you can read and write; you can look
·.up a number in the telephone book?
A. Yes, sir.
Q. The-re wasn "t any necessity of writing-how did you get
that telephone number out there at the house?
A. She must have given it to me over the phone and I just
jotted it down.
Q. You just jotted it down f
A. That's right.
,
Q. Why is it you jotted it down on the inside of the book?
A. Probably the cover happened to be open, the way t11e
telephone book was 1rnnging. I believe that the telephone
book did bang· open because there was a little book on the
side of the telephone and wherever happened
page 1383 } to be a place there, that's where I received it,
any numbe1· that I received. l'd hate to be ac-cnsed of murder of all of the numbers that were torn from
that book. There was a lot of them torn out.
Q. Any of tbem would bate to be charged with murder; that
wouldn't be peculiar to you.
..
A. That's right.
Q. Who tore that number out?
A. Mrs. Velin.
Q. When? ,
A. At different times. She didn ~t tear the whole leaf out,
I don't think, at that time, because there were too many
tearings out of that book for that one leaf and the other too
to be torn out there, because I remember of different times.
It was more in fun or little petty jealousy that she did it.
Wl1enever she'd find a telephone number. I know of a couple
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1mmbers that was &n that front page;. one happened' to· he
Mrs. 'Webb. She was a colored woman; she did my housework f oi: me. I knew it was torn off at one time. It didn't
necessarily have to be a girl or man, it might have been th~
coal company or anybody else, but if there was a number on.
there, just through petty jealousy,. when she fonnd it, shfr.
would tear it off and there WOt\ld be kind of a joke about it~
Q. She wasn't jealous of the coal man 1.
A .. No, sh~, she didll''t know what the numbers were.. Any·
number that she happened to find, she p·robably
· page 1384 ~ thought it was some girl's number and, jokinglyr
tear it off.
Q. If she· was jealous of you, she could look in the phonebook and find out whose number that was, couldn't she¥
A. If it had been that important or if it had been an awful
case of jealousy, I imagine she would have, but, as I said before, it was petty jealousy. ·
Q. But it was jealousy just the same f
A. It might have been. I'm really something to be ~ealou&
over.
Q. You didn't give exactly that answer in October when
you were asked about that.
A. Any answer that you've g·ot in that book from October,,
I believe it is right; if it is in that book, it is right.
Q.. All right, record page 180-how do you know that, )Ir.
Garner?
A. Sirf
Q. How do you know that whatever is in this bookA. I say I must have said it if it is in there because it is
the court record.
Q. Have you studied this record since f
A. Oh, I've seen it many times .. I paid enough for it; I
ought to be able to look at it once in a while.
Q. Did you tell us·
A. Nine hundred dollars, I think it cost me1
page 1385 ~ to be exact.
Q. You've studied it pretty carefully, haven't
you?
A. No, not awfully careful. I haven't even· looked at my
own testimony ex9ept one time. One time I read it over
How many times I 'v~ had the book-one nig-ht I had th(.l
book.
Q. You've only seen it once 1
A. Only one time and I haven't referred to it since.
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Bv Mr. Hammer:
"'Q. When was that, l\fr. Garner?
A. It was while I was up in the mountains. It must lrnve
been six or seven months ago. And I have never referred
to that book since.
By .Mr. Spencer:
Q. How are you so sure tba t everything in her~ is right 7
A. Because if I said it, it is right, because it was a court
record and I'm not chang'ing my story intentionally one bit.
·what I'm telling is the truth and I believe what's in that
book is the truth too. It might vary a word or so.
Q~ Well, let's see. Referring· to page 180, talking about
the phone-let's go back a little bit to sh.ow it w~s talking
about the telephone book-, didn't you say this: (Readi)Jg)
''You say that Mrs. Valen's l1abit was, that any time yon
wrote down a telephone number 'off ·came a hunk of the
book'?''
A. That's right.
Q. "Answer : It did not make any difference.
page 1386 ~ if a business telephone, or anything else, 'off
would come a hunk of the book'. If vou could
find the book, I believe it is battered up a bit." Yo~u said all
that, didn't you ¥ ·
A. Yes, sir.
Q. "Do you remember how many times that occurred?
''I would say s~vernl times.
"Do you know why she did it r
"Just in fun I imagine; I don't imagine anybody would
be jealous of me.''
A. How have I changed this testimony1
Q. You said it was jealousy.
A. Petty jealousies. Well, we'll leave it like it is there. It
don't make any difference to me one way or another how
you leave it in the record. It suits me either way.
Q. Which did you mean (t There's quite a lotA. Either way.
Q. .Just doing it in fi:n and not jealous?
A. I don't think the question is enough off-color to make
a big- difference, if it was· said in fun or petty jealousy.
Q. I think it is no refle~tion on your recollection, that one
thing, but which was it f There's a fundamental difference
between a pers'on doing things just in fun-or doing it because
she's jealous. ,vhich did she do it for f
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A. ·well, I'd say in fun and petty jealousy because she
seemed to g·et a big kick out of it whet} slie'd do
pnge 1387 ~ it. She'd laugh; if Leota was there, they'd have
a lot of fun.
The Court: Pass on.
Mr. Hammer: ·where is the inconsistency in his statement,
Mr. Spencer?

Q. Have you got any possible _conception, Mr. Garner; of
just what fttn it is to tear~ up telephone books f
Mr. Hammer: I object to t11at, if Your Honor please.
A. Fun it is-

Mr. Hammer: .Just a minute.
Mr. Messick: I thought the Court had ruled to pass on
to something- else.
The Court: I didn't know what he said.
Mr. Hammer: He wanted to know if he bad any concep~
tion of what fun it was to tear up a telephone hook. Yom
Honor might have fun catching a fish, and I might have fun
shooting a rabbit, or I might have fun pulling something out;
it is not a question of what Mr. Garner thought was fun, it
is ·a question of what the girls thought was fun.
Mr. Messick: I thought Your Honor had passed on.
The Court: Pass on to something· else.
Mr. Spencer: You tnean pass entirely away from the tele·
. r,hon~ book; no further questions about iU
The Coutb No.
page 1388 ~ Mr. Spencer: This was the first time that
anytl1ing along that line was asked.
The Court: You kept on asking about the change.

Q. ,You say that you knew her just casually1
A. Mrs. Smith?
Q: ffi1-lmh.
A. That's right.
Q. Diel you ever go up there on Willow Street, except that
one time you spoke of?
.
A. That 'f.! the onlv time I was ever in her house or even
on Willow Street. ·
Q. You never walked down the front from the front dooi· ..
clown to the street to. g·et in the car and drive off?
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A. :No, .sir. The testimony :against Ill€ .there will show the
:time that she saw me coming out of the Smith h.@me was between five-thirty and .six o'clock. She picked .an awful poor
"time to say that she saw me cGming out of the Smith home.
Between five .and seven o'clock in my restaurant business.,
.that was my busiest hours and I have never, one day, left my
.business between too hours of five and sreveu .since I have
been in Harrisonbm:g while I was in the restaurants.. '.rhat
-was an awful poor time t.o JJick to say that she ~aw me up
there. Anybody that knows the Arcade RestauJJage 1389 ~ rant ·or Bowers' Restaurant knows that was my
busiest hours and I've never missed a day.
·
Q. Ha-ve you finished f
A. Yes.
Q. The question was slmply, 1\fr. Garner, wliether you had
iever been up there, or not Y
.A.. And I answered, ''No"; never.
. Q. You had never been with her anywhere 1
A. No, sir; neveT.
·Q. You did say though that you met her at tbe~at a party
out at Marion To-w'l1s' home at Bridgewater 1
A. That's rig·ht..
.
Q. As a matter of fact, tlmt's not Marion Towns' home,
that's Dot Thuma 's home?
A. That's rig1~t. Marion Towns., was living th6re at the
time, I beliew.
Q. And when was tliat, Mr. Garner?
A. That was 'Shortly after I came to town; pr.obaNy May
or June, '44.
Q. May or June of '441
A. That's rig·ht.
Q. You didn't tell us anything about that par'ty last trial,
did you?
A. Ob., yes, I believe you '11 find it in there running around
somewheres.
page 1390}
Q. I haven't seen it .
.A.. That I didn't visit the Thuma home on one
occasion t1iat I drove over there in mv cad
Q. I'm just saying tbat I don't recall it. ·
·
A. It is in there, I'm nearly sure, because I remember
being asked that same question. They asked me that question
before.
Q. Yon will vm~ch the record then that it is in there?
A. I believe it is, if you look closely. But I told yon this
time just the same as I testified before.
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Q., Now yon say that on the night of the 21st you went over
to police· headquarters!
A. That's right.
Q.. To inquire about her r
A. That's right.
Q. And that you were told you conldn 't see her unless you
got permission of the Sheriff, that she was iu the Sheriff's
custody?
A. That's right ..
Q. Or the Commonwealth's Attorneyf
A. That's right.
Q. Did you say anything there to Mr..Joseph Gl
A. I asked if l\Irs. Smith was there and if I could see lier.
And he said, ''She's not here at this jail.'' He said, ''She's
in the County jail.." And at that time, I knew
page 1391 ~ that there was no charge or anything against
her, they had. not put a charg·e against her at
that time, And he said that I'd have to see either the-I
don't believe he mentioned the SI1eriff, I think he said tl1~
Commonwealth's Attorney, to get permission to see her. And
I told him, I said, "·Well, it is not that important." and I
left. I knew at that time., I might add, and this js a good
time to get it in, that they wouldn't haye understood what I
was there for because I know the Chief of Police of this town,.
who was pressing the charges so hard against me, was not
a Legionnaire and was not eligible, and if I had mentioned
the color guard, he'd have thoug·ht tllat I was out here in command of some colored peop]e. I've had a lot of people say
that: I know ·he's not eligible for the American Legion.
Q. The Chief of Police was not there?
A. No, sir, but one of his men andQ. And you don't think he would know what a color guard
was?
A., No, sir.
·
·
Q. As a matter of fact, didn't you say to Mr. Joseph, after
walking up and down and thinking the thing over for a while,
"Well, she's a friend of mine and I just wanted to see if
there was anything that I could do to help lier. "f
A. I didn't say that but I probably should have said that
.
because when a Legfonnaire dies, our Buddy, of
page 1392 ~ course., dies. That's .one of the first things we
do is go and offer our services in a friendl:v· way,
but I didn't go that way, I went there simply to find out wlmt
kind of a funeral. I don't think I said that. I didn't pace
up and down. ,vhen.he told me that, I walked out.
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Q. .All I asked you.A. Is there such a thing as a constitutional right in this
country? All I'm allowed to do is just answer ''yes'' in this
courtf
Mr. Messick: You've got a right to explain your answers
to any question.

A. I believe if I was just able to answer simple que&tions
for the Commonwealth and my attorneys ask me-.
Q. You have had your opportunity on cross examinaticn
to say whatever you chose. You '11 lmve another chance on
re-direct examination, but will you please, sir, answer my·
questions f
A. Yes, sir, to the best of my ability.
Mr. Messick: Is it not true, Your Honor, that if the· question calls for a "yes" or "no'' answer he can answer it and
offer any explanation he desires to make in regard to it¥
The Court: No.
l\fr. Messick: Any "yes" or ''no" answ.er, you've g·ot a
·
rig·ht to explain it.
page 1393 ~ The Court : Yes, sir.
Mr. Spencer: If Your Honor please; :Mr. Messick is overlooking one thing and I don ~t know whether Your
Honor caught it., or not, but this witness said this: namely:
Did you go over there to the police station that night, and
did you say these words-which is to say, "she is just a just
a friend of mine and I wanted to see if there was nnytbing I
could· do for he1·". He, himself, said, "And this is a good
time"-by way of explana.tion-''This is a g·ood time to tell
the jury that the Chief of Police wasn't eligible for the American Legion,'' and then, therefore, he didn't think that he
would know what a color g;uard was.
The Court: No, that's not explanatoty.
He di.stinctly
started out by his own statement.
l\1r. Spencer: Yes, sir, "to get something in", to use his
exact words.
Mr. Hammer: You don't deny that the Chief was not eligible for it 1
Mr. Spencer: I haven't the remotest idea. I don't think
it matters much.
The Witness: That's rig·bt.
l\lr. Spencer: The Chief happens to be thirty-five years
old and in 1919 he was about 16.
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Mr. Hammer: Through orders of the council
pag·e 1394 ~ he was finally cleferred, wasn't he?
.
Mr. Messick: He's only thirty-five; he wouldn't
have been eligible for the first one.
The Court: Gentlemen., let's go on. I can't hear what
you are talldng about but let's go ahead.
Q. Mr. Garner, I _ask you, did you, or not, say that-

Mr. Ruebush: If Yout· Honor please, the record i~ that
'he did not say it and the record sl10ws that he did not say it.
If Mr. Spencer lms the right to call the witness' attention to
the question and the witness' answer, he bas no right to try
to place words in the witness' mouth whfoh the witness did
not say, and I object to the question the way it is asked.
l\Ir. Spencer: If Your Honor please, I read from the record. I was reading· Yerbatim from the record.
~fr. Ruebusl1: Read what his answer is, will you, sir,
please.
Mr. Spencer: I want him to answer it here first.
Mr. Ruebush: You are asking- him whether he said something in the record. You have a rig-ht to ask llim whetber
lie says his answer-you liave no rig-ht. to ask him, to put a
question in the witness' mouth and then ask him whether he
said something. If you are trying to impeach that record, I
think Your Honor understands., that's perfectly
page 1395 ~ plain in the law of Virginia.
Mr. Spencer: ,Judge, I'm Rorry, sir, I don't
understand at all. Here's whatThe Court: He has a right to ask the question "yes" or
''no'' and then for him to make an explanation.
Mr. Spencer: But l\Ir. Ruebush says I lrnve to, in advance,
read him the answer.
The Court: No.
Mr. Messick: You were reading- from the record the testimony of Mr. Joseph, weren't you?
M:r. Spencer: Ko, sir.
Mr. Messick: ·w11at page are you reading from Y
Mr. Spencer: Page 170, the testimony of this man at tbe
last trial.
Mr. Messick: Now don't1\fr. Spencer: Don't you assi~t bim.
Mr. Messick: If you are going- to quote the record, I'm
~wing to ask you that you do the same thing as ~'"OU did of
me.
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Mr.. Spene.er: lfr. Messick, one of us is all off. I '11 read
fthe question. Let.me start out .over .agaiIL
Mr. Messick: All right

·Q. :Mr_ Ga1ller, ·at the last trial of this case, .in October of
1945, did you make the statement-weren't you
JJage 1396 ~ .asked this question: (Reading·) ''Didn't you
say:: 'Well, she is .a friend of mine and I just
·wanted to s-ee if t,here was anything I could do to help her.' Y"
And were you asked the question- ·
Mr. Messick: ,vhy don't you ask him what-read him the
·balance of it. ,vhat was his reply to it.
Q. Wbat was your reply to it 1
A. I don't believe I ·said that.
Mr. Messick: Now r-ead the record.
A. ·I believe tlmt's what I said.· I don't believe I said that
because I bad no reason to. I might have said--I don't even
rememher saying anything to the sergeant that I should or
·could have said that. I was over there in the capacity of the
American Legion, but when I found out I couldn't see Mrs.
'Smith, I didu 't think it was much of his business, while I was
there:Mr. Messick: You've read the question from the record.
R.ead the answer that he gave at the last trial.
Mr. Spencer: Mr. Messick, if you'll let me alone, I'd have
asked him.that ten minutes ago.
l\Ir .. Messick: You asked this witness if he clidn 't say t~at
-at the last trial and his answer was: '' I don't remember of
:saying that.''
l\:Ir. Spencer: I asked him if he didn't remember that.
Mr. Messick: No, sir, you asked bim if he
-page 1397 ~ dicln 't say that at the last trial; that is what yim
said.
·
Mr. Ruebush: That's what I was objecting to.
:Mr. Messick: You quote the record correctly. You asked
him that Qliestion and he savs: ''I don't remember of saying
that.'' Then the next question: ''Would you deny saying
thatf" "I would not deny saying it, but I do not remember
of saying it.'' That was his statement at the last trial.
l\fr: Spencer: Now you've got him expJicitedly poste.d as
to what he testified the last time. Let's skip it then.
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Q, Did you say,. the last time·, that you didn't know whether
you said it, or noU
.
.
·
A. I said, '' I don't believe I said it.''
Q.. You had said it 1
A. I don't believe that's the words I told them,. that I was:
a friend of' her 's and I wanted to see if the-re was anything· I
could· do for her.. I don't believe I said that.
Q. My question is did you reply:. '' I don't remember of'
saying that t ',.

Mr. Hammer: To what question 1
l\Ir. Spencer: To that same question.
Mr. Hammer: Read it over.
The ·witness : I know the question.
The Court~ He knows the question. You can't
page 1398 f go overA. I '11 say it now. I don't remember it, but
I don't think I did.
Q. You don't remember, do youf
l\fr. Messick~ · You finally got it iu exactly..
A. (No ·answer.}
Q. You don't deny it ,y
A. No, don't deny it.
Q. Mr. Garner, you say tlmt you all started calling the cah
that night, February 20, at about s· :451
·
.
A. I imagfoe it was around quarter of nine; yes, sir.
Q. At what time or how many different calls did you make 1
A. Made two or three calls. I remember I was sick and
didn't pay much attention to it, and after one of us called
the cab and it didn't come and didn't come. I went to the
telephone., or ::Mrs. Velin went to the telephone; I foi·get which,
and called ·aA·ain. The second tin.1e he said he was asleep.
And-or said he had been asleep. · I don't know whether it
was Mr. Bradfo1~d that said that or Mr. Frazier. Then after
waiting sometime· and had not showed up, again one of UR
called again, I dou 't remember whether it was lier or I. and
asked where the taxi was. Re said he was out on a couple
calls, or something like that. And just about that time, he
came. It was around nine-fifteen, I imagine~ when
page 1399 ~ he drove up.
Q. Did yon ever talk to Frazier?
A .. That night?.
Q. Yes.
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A. Yes, sir, when I turned on 'the porch light.
Q. I didn't mean then, I mean on the telephone.
A. Yes-no, I believe I talked to Bradford. And Bradford
- I believe I asked for ~.,razier and told him ·wiunie, or Mrs.
Velin, wanted to talk to him. He was in the·habit of driving
:M:rs. Velin quite often., much more often than he was me, and
she knew him quite well and he drove her all of the time.
Q. The first call was a bout quarter of nine 7
A. That's right.
Q. About what time was the second call f
A. I imagine the seeond call was-we could have waited,
we wouldn't have called the second· time, I don't imagine,
before nine o'clock, I imagine.
Q. Vlho did you talk to then?
A. I think I talked to Frazier and he said he went to sleep.
Q. Talked to Frazier about nine o'clock?
A. I said, ""Where havo you been 1. Are you g·oing- to take
care of this calH ", or something like that. And he said, "I
went to sleep.''
page 1400 ~ Q. That was at nine o'clock, or HR close as
you could p;et at itf
A. Yes, sir.
Q. What time was it, )rou say, that you called tho third
time, about? I unden~tand that youA. It was between nino :md nine-fifteen.
Q. ,vho did you talk to tlien I
A. I believe it was M1'. Bradford. I don't know whet.her
he said that Frazier had left or I believe he said he was already on his way.
Q. That was already well after nine o'clock f .
A. Not well after but it was right 8l1ortly after nine o'clock,
I imap;ine., between nine-fifteen because I ·
Q. You had just called at nine and you called ag·ain, you
said five minutes past nine or ten minutes past nine f
A. I don't know, five or ten minutes past nine. I don't
remember exactly what time he got there, but I remember
shortly after we made the third attempt he drove up very
shortly after we made the third attempt.
Q. And he drove up about what time?
A. I would say around nine-fifteen.
Q. You would say it was nine-fifteen or later than ninefifteen?
A. No, I would say it was just about nine-fifteen.
Q. I'll rend )~ou gen tlemeu from the record,
page 1401 ~ page 161, nncl will ask you, l\Ir. Garner, let's
don't get mixed up this time.
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A. I '11 try not.
Q. The first question appearing on that page- ·
l\Ir. Hammer: Second question, you mean.
Mr. Spencer: No, the first question. . All right., make it
the second.

Q. ''You told tlie jury that Mrs. Valen left: ,Vhat time did
i;;he leavet" Now wait a minute. Didn't you, in reply to
.that, say: '' Between 9 :15 and 9 :30. ''?
A. It could have been nine-sixteen.
Q. Yes, but you put it between 9 :15 and 9 :30.
A. I would say it was around nine-fifteen or nine-right
around nine-fifteen. Sav H was between nine-fifteen and
nine-thirty.
.,
Q. You·'ve told the jury this time that you practically fix
down to the dot that it was nine-fifteen.

Mr. Hammer: I object, if Your Honor please. The witness has answered that he said it was between nine-fifteen
and nine-thirty and in answer to Mr. Spencer's question. I
don't know what l\fr. Spencer is trying to do. The witness
has stated and testified about nine-fifteen and nine-tllirty.
There's nothing-denied. The record is exactly the same, his
evidence is the same as it was in here. I don't
page 1402 ~ know what Mr. Spencer is trying to get on it.
The Court: I don't see any reason for you to
object if these statements a re correct.
l\fr. Hammer: I wanted tlie jury and Your Honor to know
that it is the same evidence, and the~r try to intimateThe Court: His answer was: "Between nine-fifteen and
uine-thirty.''
Mr. Messick: Ko, sir, what we are really objecting to,
tTudge, is really this: Mr. Spencer says, "You said ninefifteen on the clot." The witness has told him "around ninefifteen ". Now I don't think that "around nine-fifteen'' is
''nine-fifteen on the dot", and he kno,vs better -to misquote
the witness .. That was all I was objecting to.
1\fr. Spencer: tTudge., it is very difficult to· proceed with
rross examination when everv trend that vou follow is interrupted.
··
· · ·
Mr. Hammer: It is going to be interrupted, if Your Honor
please, if he deliberately misquotes the witness. I can't help
it, sir.
The Court: If he deliberately misquotes, yes.
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Mr. Messick: If he says that ''you told us it was ninefifteen 011· the dot'' when the witness savs "it was around
11ine-fiftee11' '., I think I hav.e rig·ht to interrupt
page 1403} and it is my -duty to do it, and that's the reason
I do it.
The Court: If it has no bea1·ing upon it.
Mr. Spencer: Judge, I'll vouch to the Court in my best
judgment tllat it. does have bearing on this case.
The Court: 1Vhethor it is nine-fifteen or nine-thirty t
:Mr. S.pencer: No, sfr, that's his reply, whether it was ninefifteen or nine-thirty. I have been seeking to find whether
lie answered the question the same way on both cases.. On
'°ne occasion lie was only able to say "between nine-fifteen
and nine-thirty''. Now he has, as I 1mderstand his testimony,
fixed it-I don't mean to say -exactly., but I say almost, on the
,dot of nine-fifteen.
Mr. Messick: You dicln 't ev'.en -say "almost'", you said
'" on the dot"..
M1:. Spencer-: .Mr. Messick, I didn't say any such thing..
Mr. Hammer: Read the reco·rd back
Mr. Speucer: Read it.

a

(The question, .now T.ecord, page 1401, line 16, was read by
the reporter.)
Mr. Spencer: "Practic.a1ly"; now, l\Ir. M.espag·c 1404} sick. which of us was right?
Mr. Messick: I'm right. "'Practically "'1 you
didn't say '' alinost".

Q. Mr. Garner, I'll a-sk you, with apologies, if you have
not fixed the time, this time, whether 9 :15, 14, 16, 17, 18, almost on the dot of nine-fifteen?
i\f r. Hammer: 1 object to the ·question, if Your Honor please.,
on the same grounds that was cited heretofore.
The Court: Objection overruled.
Mr. Hammer~ Exception.
A. I ,,Ton1d sav that nine-fifteen-about nine-fifteen could
mean anJwheres" between te11 minutes after nine to, say,
twentv minutes after nine. I mean arou·nd nine-fifteen. Because· the way I'm basing· all .that is in the time I put in the
call and everything and how long you would naturally wait
for .a taxi ca.b i11 a small town before you try to find out what
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was the matter and why they w·eren 't coming.. So I figured
it was around nine o'clock when we started putting in the call
because Mrs. Velin spoke about wanting to get home by ninethirty, and I imagine that it was right around nine-fifteen ..
I '11 repeat that answer again~
Q.. You did say between nine-fifteen and nine-thirty the·
last time! .
A. I probably did.
.
page 1405 ~ Q. 'Ne want to knowi Mr. Garner, why you
can fix it closer this time than you could last
time¥
A. I can't fix it any closer than I did.
Q. Why didn't you say between nine-fifteen and ninethil'ty, as you said before t
Mr. Hammer: I object to that.
The Court: "That's the objection r
A. I'll say it now.. It was, say-it would have been ninesixteen.
·
·
The Court : Overruled..
Mr. Hammer: Exception ..
Q. ·wasn't it because it was disclosed in tbis trial last time
and again this time that that cab driver reported back in at
that station at nine-fifteen?
A. I wasn't basing it on tllat at all.
Q. Weren't you trying to crawl that time back as much
as you possibly could Y
A. I wa3n't trying to do anything. I was telling, to the
lJest of my ability, what. happened.
Q. What difference is your ability this time than in Octoberf
A. I don't know as it is so diifferent.
Q. You say that l\Ir. Kiser, Trooper Kiser:. was at yom·
restaurant on a morning. Do you mean by that-as my noteH
here indicate-that vou weren't sure whefller ·it
pag·e 1406 ~ was the mo ming of.,the 21st or 22nd; am I correct in that¥
A. He was in there everv dav. But whv I said he was in
there on the morning of the 2ist or 22nd· that I had talked
to him-it was right shortly after tl1is thing happened.
Q. You don't know whether it was the 21st or 22nd f ·
A. No, I'd more say it was around· tlie 22nd. It was a
couple days after it happened.
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Q. A couple days?
A. That's right.
Q. And you had a conversation 1
A. Set at the counter beside him.
Q. What dill you talk to himA. Talking about the Smith case.
Q. What did you say·t
A. I don't know just in general. It wasn't much said about
it, just like everybody in town was talking about it, and I
can't remember what "'as said but I do remember we were
talking· about the Smith case.
.
Q. Could you give us any general idea about what was the
conversation about 1 I dou 't mean the details.
A. I can't. Tl1ere was so much said about the Smith case,
pros and cons and everything else, it ·could have been prit'
near anything. But l do remember that it was pertaining
to the Smith case because, just casually, we were talkingabout it.
·
.
page 1407 ~ · Q. Was t.llere anything important. in anytlling
he said there that bears on this case?
A. No, I don't believe so.
Q. Or that you said?
A. No, sir, I don't believe so; nothing whatsoever.
.
Q. Do you·lmow why it was injected in here that be had ]1ad
a conversation f
A. Yes, just to show-beeam,e lie injected in here that I
was so netvous that when he came in several days afterwards,
that when he came in I walked out. He overestimates his
ability again to scare people. He never scared me out of
that restaurant; never~
Q. I didn't understa11d him to say so.
A. Yes., he did say ~o on the stand. He Raid as the days
wore on, I got a little bit more nervous and finally when he
walked in, I walked on on t.
Q. And the conversation had no importance?
A. None whatsoever.
Q. Mr. Garner, you say now that you had, in fart, been to
Aunt Janie ,vmiams' home!
A. That's right.
Q. And only one time and that was with l\frs. Velin r
A. That's right.
Q. And that you did park your car out in front of ]1er
house?
A. Directlv in front of ]1er house.
page 1408 ~ Q. How were you dre~sed?
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A. Sir?
Q. How were you dressed that day?
A. I don't remember. l don't remember just how I was
dressed.
Q. How was Mrs. Ve!,in dressed 1
A. I w·ouldn 't 1i:now · that even.
Q. As a matter of fact, very few of us can remember how
people are dressed; isn't that right Y
A •. That long time ago.
Q. It would be a right hard test for anybody?
.A. I don't-I'm not in the habit of wearing a leather jacket
for any length of time and I do change clothes once in a
while and I don'tQ. I didn't understa~d her to say it was a leather jacket;
I understood it was a sweater.
A. But I'm saying if I was in the habit of. wearing some·thing any length of time, I would remember, but I don't remember.
Q. And it was Mrs. Velin that went in there instead of
Mrs. Smithy
A. So far as I'm concerned, the only person I took was
Mrs. Velin.
Q. "When was that ?
page 1409 ~ A. That was either: in-around May or ,June
of '45.
Q. May or June of '45?
A. That's right.
Q. And Aunt Janie l1ad socn you then?
A. No, not to my knowledge.
Q. Wait a minute. I probably didn't make my question
clear.
·
·
A. I clidn 't see Aunt Janie.
Q. I mean at the time she testified in this courtroom last
time, in the trial of Grace Smith, that she lmd, in fact, seen
you, hadn't she Y
A. Not to my knowledge, because 8he never came to the
door. I didn't see Aunt ,Janie come to the door and I know J
did not g·et out of my car. Aud so if she saw me, it was
through peekinµ; out of a crack in the window or peeking out
of a crack in the door, because she didn't come out. on the
porch with Mrs. Velin, or I didn't get out of my car. So if
sbe saw me, it was sitting in my car, because I never left the
i:,;eat of my car from tho time Mrs. Velin went in until she
eame out. And it was arouncf between five or six o'clock in
· the afternoon, I beli~ve.
0
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Q. Wel~ she had had an opportunity to have seen you,
liadn 't she !
A. Yes, if she had came and looked out of the window or
if she could have seen me in my car, yes, but

)mge 1410} she testified here that she heard Mrs. Smith call
"Slim", or something like that.
rQ. Do y-0u rncall the last trial of the case that we had to
call you as a Common-wealth witness to get you on that stand
111 order to iclenti_fy your picture t
Mr. Hammer: That.isA. She identified that picture, a seventy~five year old
,voman. Tliat picture was taken ten years ago. I had some
l)ictures taken in this .album when I was a baby; why didn't
j"ou take that!
:Mr. Mes~ick: Hore was the picture.

{Indicating)

A. That was taken in Portland, Oregon, andQ. Didn't we to get you ~o come in here1\fr. Hammer: I ohject to that, if Your Honor please..

A. Didn't you trv what? I did come in here.
Q. I mean when 'Aunt Janie was on the st.and
A. And I refused to come!
Mr. Hammer: I ohject 'to-

A. I beg· your pardon.
~ourt.
·

I mwer refused to come to this

Mr. Hammer: I want the record to show that he didn't
appear here because it was counsel tliat didn't let him come
liere. And I want the jury.
The Court~ I don't see how tlrn t bas anything
Jlage 1411 } to do.
Mr. Hammer: And the witness was excluded
from. that case and it was on the.advice of counsel, and they
put him on and Aunt Janie was sitting in Mr. Hoover's office. And after they introduced a.nd identified that picture,
then he attempted to identify Garner with that picture.
Mr. Spencer: And you all made out like he had never be·en
there.
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Mr. Hammer: We neve-r made out like he had never been
there and it's never been denied. Not in one place can you
put your :finger in that whole record of where- we ever deniecr.
that he was there. .The only thing we've asked you to do is:
examine this here and produce evidence before this jury of
his guilt.
Q.. They did have to bring you to the stand to identify the
picture!
Mr.. Messiiek: They didn't ..

Q.

,ven,. we· did bring you to the 8tancU

Mr.. Hammer~ He was summonsed as a: Commonwealth
witness, Your Honor, and he appeared under that summons
and Mr .. Spencer knows it. And Mr. Spencer called him he'l'~
and I went and got him here.
Mr. Spencer: Mr. Hammer.
Mr. Hammer: :Maybe you don't like the propage 1412 ~ cedure I take, Mr. Spencer, at allMr. Spencer: I do not.
Mr. Hammer: -because I'm n·ot going to.let you produce
something or make insinuations before .this jury that are not
·
true..
.
Mr. Spencer: I'm not going to make any insinuations.
Mr .. Hammer: Then put them in correctly.
Q. Did you come to the stand as a Commonwealth witness
in the last case f
A. Yes,. sir.
Q. Were you asked just one question!
..A.. Yes, sir.
·
Mr. Messick: If Your Honor pleaseQ. Were you required to clo mo1·e than identify that photograph there (indicating) T
A. Was I required to do more than idcutify it 1
Q. Yes, sir.
A. I don't quite understand the question. You asked meI remember you asked me if that was a picture of myself and
I said., yes, it was. And you asked me when it was taken, aJ1Cl
I said '' Eight or ten years ago out in Portland, Oregon.''
Q. Mr. Garuer, I believe you stated t11at between the 21st
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of February, 1945, and the tiirie of your arrest, you had no
bruise on your left cheek bone, under your eye,
pag·e 1413 ~ spreading slightly into your eye?
A. That's correct; I never have had.
Q. You never have had. What do you mean bv that?
A. I've never bad a bruise ·on my face since I have been
in Harrisonburg.
·
·
Q. Since you have been in Harrisonburg!
A. That's right.
Q. Do you know Sheri ff Sam Callender ·J
A. Yes, sir.
Q. Do you know of any reason he would have to state an
untruth about you f
Mr. Messick: If Your Honor please, I certainly object rn
that. He asked this witness if he knows of any reason why
Sheriff Callender woulcl have for stating an untruth about
him?
Mr. Spencer: .Judgc, I was under the impression that yon
could always find out if there was any bias or prejudice on
the part of anyone. Who would be better to find it out from
than the witness himself ·1 ,vhetber or not the witness bad
any reason to be biased or prejudiced againstThe Court: It is eros8 examination.
l\Ir. Messick: He can
it in the proper manner.
l\Ir. Spencer: It is supposed to be cross examination hut
it doesn't look like it.
·
page 1414 ~
Mr. Messick: He certainly cannot ask a witness a question of that type: if you know why
any other witness would have any reason for making an m1trutb against him¥
The Court: Drop the question right now. Don't ask tht1
question.
Mr. Spencer: Not to seek to find out if any of these people
have grudges or prejudices against him f
:Mr. Messick: You cnn nsk that.
Mr. Spencer: That's what I was asking, Judge.
:Mr. Messick: But vou can't ask it in the manner in w]1ich
yon did.
·
l\Ir. Spe:ncer: ·wm you set your manner for me? ·
Ur. Messick: The .Judge suggested that you could ask him
if Sheriff Callender had nny grudge against him.
J\fr. Spencer: That's t!xactly what I asked him.
J\fr. Messick: No, ~Ton didn't.

do
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'rhc Court: Sit down.
Mr. Messick: If there was reason why l\fr. Callender sl1ould
come here and testify against him.
Mr. Spencer: If he didn't sec it there, it would be au untrnth.
}fr. Messick: The Sheriff can be mistaken
page 1415 ~ just' the same as a lot of other people are mistaken, and I think you can look at the man's
face now am1 a lot of us would say that he's g-ot a bruise on

it.
The Court: Go ahead, plea~e.
Q. Docs Slieriff Callender have any biaR or prejudice
against you, Mr. Garner t
A .. The only reason I said that he did, he testified the other
day that he saw me on the day of Frank .Smith's funeral,
clear across the street, and saw that I still had a black Hye.
And one of your other witnesses, Mr. Tlieiss, the undertaker
that was brougl1t to the stand specially to bear out the bruises
on l\fr. Smith's body and was supposed to be a specialist on
bruises, testified that he looked right at me and didn't see
any. Why would Sl1eriff Callender say that he saw one clear
ncross the street if he didn't lmv.e sometbingQ. :M:r. Garner, your counsel will ably argue your case.

Mr. Messick: .Just one minute. Tbat'R the· plirpose1\fr. Spencer: If Your Honor pleaseTbe Court: I know.
Mr. Spencer: Any bias or prejudice, and he goes off on a
discourse on the testimony of the witnesses.
The Court : Go ahead.
Q. Do· you know of any reason why Sam Callender-any
bias or prejudice Sam Callender had against
page 1416 } you?
·
A. I didn't think that he had, hut he did testify the other day that he was a Commonwealth witness and
wl;en one of -my "attorneys asked him a question, he said he
wouldn't' do that, hP was a Commonwealth witness and he
wouldn't do a11ytl1i11g to help me, or words to that'effect.
Q. Was Mr. Weaver representing- you?
A. No, sir, these three gentlemen here were representing
me.
Q. He told l\fr. "\V'eaver that, didn't he¥
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A. He said, rig-ht in court on this chair., that he was a Commonwealth witness and not a defense witness.
Q. D.oe~ Dr. C. C. Byers have any bias or prejudice ag.ainst
you, l\fr. Garn:el'?
A. I wouldn't imagine so, none wltatsoev.er.
Q. Can't imagine any reason why, can you?
A~ It mig1lt be a case of mistaken identity or something.
It has happened many times in this world. It is not an unJmffwn fact :that the people make mistakes at times..
Q. He did eat in your restaurant, did l1e Y
A. Yes, he probably did. I never knew Dr. Byers person:ally. I never remember talking to Dr.. Byers, although he
probably ate in there eYery day. ·
Q. Do you know· any bias or prejudice on the part of Mr.
E. E. Kisor against you 7
·
A. WhaU
1mge 1417},
Q. Do you know any reason w)ly Mr. Kiser
would tell a.nything untrue about you or try to
~'g·ct you to talk? ·
Mr. Messick~ I object, if Your Honor please, asking this
witness wl1y anybody would want to tell anything· untrue
.about him. It is not a question, Judge, of wanting to tell
anything untrue about him, deliberately falsify about him.
People are l10nestly mistaken and the question should be .asked
just as he asked the other~ Do you know of any bias ror
prejudice that he has against you?
The Court: That was the point; wlrnther he ll1ad any bias
or prejudice.
Mr. Spencer~ It is asking in different words.
Mr. Messick: No, you keep trying to bring in the question
of somebody lying_
Tl1e Court : Go on_

Q. Do you know of any grudge, any malice, any prejudice
or bias that Hep Kiser has against you?
.
A. No, but now that you bring it up, I do know that he
did handle that oath awfully carelesslv on the stand.
Q. Mr. Garner·
"
A. You asked the question and I liave to answer it.
. Q. No, but I'm asking you a pre-existing-before the date
of February 20. I think you know that, sir.
.A.. No, I can't say, but I've found. out since then that-
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Mr. Messick: Just one mimrte. I don't think
that these are proper questions of the Commonwealth's Attorneys here as to why so and so did so and so. ·
If you know of any bias or prejudice, say so ; if you don't, just
say nothing.. There's no use going back and forth arguing
with each other.
Mr.. Spence:r :. :Mr.. Messick, I thank you from the bottom
of my heart.
Mr. Messick: Yes, sir, that's the way I want to s·ee a law
suit conducted..
page 1418

Q. Do you know of any bias· or prejudice, malice of any·
kind, tha,t E. · E. ''Hep'' KiseJi had against you existing be·fore February 20, 19451
A. I didn't think so, but he may have had because it came
out since then.
Q. He ate at your place!
A. Yes, sir.
Q. You called him "Hep", didn't yon!
A. Yes, I believe so.
Q. Set on your stools and talked to l1im !
A. Yes, I believe so.
Q. Do you know of any bias or prejudice that Chief Kean
has against you t
A. Yes, sir..
Q. Existing before February :!O '!
pag·e 1419 } A. Yes, sir.
Q. What was thaU
A. That I worked for Cap Klingstein.
Q. Oh, that you worked for Cap Klingsteil1 r
A. That's right.
Q. Did this man Tobin have any bias or prejudice or malice
against you before tl1is case came up?
A. No, sir, that's why I c&n 't understand w'11y he'<l get 011
the stand and lie like he did.
Q. You called him ''Skipper'' 1
A. Oh, I call nearly everybody ''Skipper''.
Q. .And he was a frequent visitor to your restaurant?
A. A lot of people in this -world make a terrible e1Tor and
they try to cover up some way.
Q. Mr. Messick, I believe, asked you just to a,1swer my
question.
Mr. Hammer: Let the witness answer.
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.A. I 'rn talking like we were in a family group.
Q. If you know any bias or ·prejudice, just tell it.
A. No,_I don't know. I e~n 't imagine why they would do
what they have to me.
Q. How about this man l\:lr. Humphi·ey; do you know any
bias or prejudice ?
A. Only all of this work-I believe you mentioned at some
time about the Klingstein gang. Let's call ft
page 1420 ~ the "police gang'' now. Let's just reverse th~t.
I believe that exists more so t.ha11 I know of
there being any such thiug as a "Klingstein gang".
Q. Police gang 1
A. Well, it could be called that.
Q. This will include 1'f r. Kiser and I suppose everybody
connected with the law.
A. I don't say that. I don't say that, but I know I'm a
victim of a terrible frame-up, and nine-tenths· of the witnesses have been city employees or the Police Department
in prosecuting· me, trying to prosecute me.
Q. That's whose business it is to catch a~1d prosecute
murderers, isn't it?
A. That's the truth, but I never thought-I thought I was
c.lealing with an honorable bunch of. police officers when they
examined me and the Gestapo in Germany couldn't do a better job than they are trying to do to me. Thank you. ·
Q. Did Mrs. McCool, living·on ·wmow Street, know you at
all or have any reason to be biased or prejudiced 1
A. Can't imagine why she would make the statement thnt
she did.
Q. Mrs. Knicley f
A. Can't imagfoe why Hhe made the statement she did. 1
· just told you that the time she said was between five-thirty
and six, a time that I couldn't leave my restaupag·e 1421 ~ rant, either one of them.
Q. MrR. Hhocles know you before this or have
any reason, bias or .prejudice?
.
A. I don't believe I'd care to mention her at all in this
case. Let's leave her out. I don't care to tnlk about her.
Q. I didn't ask youA. No, I don't believe there was any reason wl1y she should
testifv like she did.
Q. You say this "Gestapo", "police gang".
A. That's right.
Q. Consisting of ChiefA. vVait a minute now. I didn't say the police ga·ug here

•
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wa:-- the Gei:;tapo. I said they've hanctled me and the Gestapo
in Germany couldn't do a better job than they've tried to
do to me. · I didn't say the-don't misconstrue my concep_tiou of this thing here. .
Q. I couldn_'t misinterpret wbat you said, Mr. Garner. You
~aid there was a police gang.
A. I said that you said there was a Klingstein gang at
the other trial and I don't know that there's anv more of a
Kl_ingstein gang-if it is, it is unbelmowns to me-any more
than the1·e 's a police gang· here. That's what I said.
. Q. Anyhow, these three men accmnpanied-let's see. Mr.
Kiser stopped you up here about, you said, tho
vagc 1422 ~ ice plant 1
A. That's right, the Imperial Ice Cream Com. pany.
Q. And did be tell you wlmt he wanted with you?
A. I don't believe so.- He ~mid, '' Slim, do you mind following us? We want to talk to you". I said, "No".
Q. ·what did l\Ir. Kiser say to you when he stopped you·?
A. He said, ·"Do you mind following- us 1"-do you mindI don't know wlietber he said '' corning with us'~ or '' Do you
mind following us?", ·or something·. But he said he just
wanted to talk to me, or question me.
Q. Didn't he say he wanted to talk to you about the Smith
case?
·
A. He might have. I don't remember whether he said
the Smith case, or not.
.
. Q. Did you tell him then that you lmd been expecting· that?
A. Oh, no. No, sir, I deny that emphatically.
Q. What did you do then?
A. Well, he went hack to his car and they drove on and I
followed them to the police station.
Q. Would you call that similar to Gestapo methods, just
inviting· somebody to comeA. I'm not talking-

. 1\fr'. Messick: A re you p;entlemen going- to argue hack and
forth and make comparisons f
·
A. Inside of two hours, I was in jail.
page 1423 ~

Mr. Spencer: I think you object to me fJUestioni ng· this man at all.
Mr. Messick: I don't object to you questioning him at all.
You ~an have him as long as you want, Mr. Spencer, and
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:ask him as :many questions as you wanl But it is improper
to ask the witness a question that. calls for argument. Now
that's the rule, Judge. You've got no right to ask a witness
an argumentative question that calls for an argumentative
reply. And I do object to the argumentative question and
·also obj.ect to the argumentative reply because I don't think
it is proper in the courtroom.
·
The Court: That depends altogether on what the question
1S.

l\I r. Messick: But this last question, he asks him whether
or not the action of the police, in his opfoion, was the same
as the Gestapo? That calls for an expression of opinion and
it is an arg·muentative question calling for an argumentative
reply.
Mr. Hammer: Mr. Garner, answer the question as short
as you can.
Mr. Spencer: Mr. Messick, I'm going to get Mr~ Messick
to write a book for my. instruction.
Mr. Messick: No, sir, I'm not going to write a book fo1~
your instruction. I'm addressing my remarks
page 1424} to the Court, and I think if you want any question about it, I can show you the law, and the
Court too. But I'm sure His Honor is thoroughly familiarThe Court: ·what was the question?
.
Mr. Spencer: The testimony, Judge, has been that the officer got out and spoke to him, a little conversation, and he
asked him to follow him down. And I asked him if they used
Gestapo methods that night calling a ma.n down for questioning and letting him follow the police car in, whether he considered that Gestapo methods.
Mr. Messic.k ~ That's Gestapo methods.
The Court: AB right. Cut it out.

A. Inside of two hours, I was locked up without counsel.
Q. Did they lay any violent hands on you at all, l\fr. Garner?
A. No, sir.
Q. You are quite a man of the world, aren't you? You
have been all around, almost all over the world, haven't you?
A. Yes, sir.
Q. Thoroughly familiar with getting· around, getting yourself around, aren't you!
· A. Yes, sir.
Q. You have insinuated here, or I interpreted it that way,
tbat they third-degreed you.
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A. No, I didn't speak of violence at all. I
meant the unfairness of the whole thing~ I didn't
speak of violence. There's such a thing as heing: prosecutedl
without violence.
Q. Wbat did they do-

page 1425

Mr. Hammer: lust a minute.
,1uestion .. ~That was it°!

Go ahead ancl finish your

.A. No, sir·, I forget.. .
Q. What ~id they do to you tlurt resembled Gc~fapo metTrodsf
·
Mr. Messick: There it comes right ag·ain, if Your Honor
please .
The Court: I think he can answer the question.
Mr. Messick: He can ask the witness what thev did to him,
hut he can't ask the witness what they did to ·him that resembled Gestapo methods.
The Court : Overruled.
Mr. Hammer: Exception ..
A. Did you ask me a question t

Mr. Spencer: Read it back, Mr.. Lee.
(The last question was read by the reporter.}

.A. Well, two hours from the time I was pieked up-that's
what you would call bait-draggfog somebody into a traptwo hours after I was there I was behind the hars. I mean r
had never been there before. I was behind the bars and without counsel or anything else, and I talked to them
pag·e 1426 ~ quite freely that niglit, but at nine o'clock in
the morning, I bad a murder charge placccl
against me which I thought and I knew that there was po1:,itively no evidence to put sucI1 kind of a charge against me. l
would say that tliat was kind of Gestapo method, to lock mn
up and put a murder charge ag·ainst me, as innocent as I
know I am.
Q. Then you were referring to the fact thnt they locked
you up on a charge of murder as Gestapo methods, rather
than the manner in which they questioned you!
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~fr. Hammer: I object to that question, if Your Hono1· ·
I withdraw it.

please.

A. Well, they contradicted their questioning in Court on
the stand and that's what I can't see, is why they would treat
me like they have in this town where I know I've lived an
J10norable life since I have been here, and out of a clear sky
nnd pick me up, be wrecked financially, morally, physically,
and everything· else. I 'vc always had the greatest respect
for the law all of mv life until riow. ·
Q. Mr. Garner, would )·ou please answer my question! My
question was: Did those men that questioned you during that
two-hour period do anything to you that resembled any Gestapo, any third-degree 1
Mr. Messick: .Just a minute, Mr. Garner. In order to pre~erve my exception, Judge, I again objec_t to that question.
page ·1427 ~ The Court: All right.
1\Ir. l\fessick: Save my exception.

A. No, sir, but I di<l shortly after an indictment was placed
against me.
Q. I didn't ask-. .
l\Ir. Hammer: This witness surely bas a right, Your Honor,
to g·o ahead and explain his reasons under Mr. Spencer's
question. I think this defendant has a right to tell the jury
on what he bases his opinion. Mr. Spencer has asked for it.
The Court: '11 bat isn't what he's doing.
l\Ir. Hammer: Yes, sir, and that's what he wanted to contirme to do. l\fr. Spencer ,van ts to shut him up. He don't
want this jlll'y to hear tlic facts.
l\ir. Spencer: I\fr. Hmnmer, you've made that statement
too often.
Mr. Hammer: That 1nay be but this jury is going- to hear
the facts and the truth.
l\Ir. Spencer: .fodge, I'll have to ask n-[r. Lee to read it
back.
·
(The last (]Ucstion was read by the r~portcr.)
Mr. Spencer: I asked him about the two-hour neriocl in ·
·which he was being questioned and he does not answer that
question but goes on to some time subsequent as to his in-
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dictment, which must have been, I don't know,
a month later; certainly a month. Is that, by
any conception or stretch of the imagination, an
answer to a question on a two-hour period, something that
happened six weeks later?'
The Court: I don't know what you mean.
Mr. Spencer: If Your Honor please, be bas said that these
men mistreated him.
The-Witness: I beg your pardonThe Court :· Yes.
Mr. Spencer: And I'm trying to g·et him. to say what he
did.
Mr. Hammer: This witness ·bas never said he was mistreated. He's trying to give an explanation.
The Court: Go ahead and let him ans,ver the question. The
only way to get it outMr. Messick: The only thing of it is, Judge, with absolutely due deference and respect to the Court's n1Iing·, the
question asked by Mr. Spencer calls for a witness' opinion
and argumentative matter and that should not happen in
tbe trial of a law suit. But his questions are what does thatThe Court: I can't agree with you. ·
Mr. Messick: If he asks the witness what the facts are instead of getting· in arguments, we 'cl all b~ better off. If you
ask a man what resembles Gestapopage 1429 ~ Mr. Spencer: I didn't use the term "Gestapo'' originally.
page 1428

~

Q. Mr. Garner, I'm speaking of those two hours in ·whicl1
they questioned you that night. Tell us in what respect, if
any, you were mistreated at. all?
A. Why, confined for two hours.
Q. Was I A. You are asking· about' that Gestapo methodQ. I'm going to talk about what happened there in those
two hours.
.
A. ·weII, I was just questioned by the police officers.
Mr. Hammer: I understood Your Honor to say that he
could answer that question the way lie started a minute ago.
lVI r. Spencer: I didn't understand any such thing. I understood when Mr. Garner started off and you objected that
Mr. Garner had a right to g·o on into what happened in that
case.
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The Court: He did.
,
:Mr. Hammer: And you want him to go and answer?
Mr. Spencer: But with regard to the two-hour period.
l\fr. Hammer: You were going into something else. I uu<lerstood him to say that he had th~ right to go on into his
.explanation in response to Mr. Spencer's questiou..
The Court! During what response 1
page 1430 ~ l\Ir. Spencer: During the two-hour period.
The Court: That's what he intended.
lvir. Hammer~ I can't help his intentions. This is what hi~
<question was, Your Honor-I can't read Mr. Speneer's mind.
Mr. Messick: His last question was about the two-hour
period and the question has been answered.
The Court: He answered the question, didn't he?
Mr. Spencer: The answer-what was Mr.. Garner's-

A. My answer was-you asked me if I was misfreated in
the-and you eonfined it to two-hours.
Q. You can tell the jury anything that you choose, but it
would help me and everybodyA. I've got to tell it at the opportune moment; later on, I
might not tllink about it. ·
_
·Q. But you p1ease remember that you arc 011 cross exami1rntion.
A. Yes, sir, and when you are through, I ean get up .and
_go .. I've seen that come and go.
Q. l\!Ir. Garner, you have testified in chief that you told those
officers there that night that there ,vas a gid at your home;
is that right?
A. That's right.
page 1431} Q. And that Kean, or Chlef Kean, immediately
-said, as we11 as I recall, i~nmediately said,-you
can correct that-'"' You 11eecl not tell us, we ]mow who she
,vas;, '.
A. He asked me who it was and I told him I didn't feel like
· . bringing her name into the thing.
.
Q. Dicln 't feel like bringing her name into iU
.
A. I didn't feel like mentioning her name. And Chief Kem1
said, "You don't have to, we know who ·it was". Then he
went on further.
Q. ·why didn't you want to bring her name inf
A. Because I didn't feel like her name should be connected
with what they were ·questioning me about at all..
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Q..You knew at that time, Mr. Garner, that you were:
~harged with murder f
A. No, sir, I did not until the next morning.
· A. All right. You knew they were questioning you in regard to the Frank Smith case and you were under suspicion·/
A. I would have been 'surpl'ised if they'd have brought me
into Frank Smith's case as a witness, let alone accused of
murder.
Q. Mr. Garner, you knew at that time that you were uude1~
suspion of murder of Frank C. Smith, didn't you f
A. No; sir, I did not ever know until the next morning when
they placed a charge against me that they suspicioned me.
Q. ·what did you think they were questioning
page 1432 ~ you about ·1
A. I can't imagine. I don't know why. I
don't know what evidence, they've never produced any. yet,
to show why they questioned me on the case.
Q. Didn't they ask you about your being up on that street !
A. Said I was seen up. there that night; Chief said my car
was even up there that night, and you ask him if he didn 'L
And then my car. has never been mentioned si.nce then.
Q. And didn't you know then, when they asked you about
being up there, the night Frank Smith died, that you were
under suspicion?
A. No, I woulcln 't call it that. I had no more idea-I
thought they were just questioning me, kind of third-clegreeing
me, to try to find out whether I was up there, or not. I thought
that was what they were doing; he talked like that. And inside of twelve hours, they had me a murderer. And I don't
lm<Jw whether it is any worse to be called a member of -a
Klingstein gang than it is to be called a member of a Gestapo,
and you accused me of. being a member of the Kliugstein gang.
I don't know why they should be so indignant about that.
I'm pretty indig·nant about the charge of murder being· put
against me, but they feel so indignant because :I should say
something about a gang, or something. And here I have been
. over a year with a murder charge hanging over my head;
my name spattered all over the United States newspapers.

pag·e 143:3

~

Mr. Spencer: . All rig11t, Mr. Lee, will you
please read back the last question.

(The last question was read by .the reporter.)
Q. N?w, Mr. Garner, whell' they asked you ah.out being up
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there on the street the night Frank Smith died, did you, or
not, know that you were under suspicion in connection with
thatt
A. No, sir, I did not. I denied everything.
Mr. Messick: That is the third time he's asked the ques- .
tion. He's answered it before.
M:r. Spencer: That's the only time I've gotten anMr. Messiek: I vouc~h the record that he's answered it before.
·
Mr. Spencer: And I say you are mistaken.
Mr. :Messick: No, I'm not, although I'm very frequently
mistaken.

Q. Mr. Garner, did they ask you. about the bruise on your
cheek?
.
A. No, sir, my check was never mentioned. My eye was
never mentioned.
Q. Did they ask you about the cut on your finged
A. Yes, sir.
Q. ·what did they-did yon think they were after then?
A. I can't imagine.
pag·e 1434 ~ Q. Did you ask them?
A. No, I just answered them. We were just
talking. They were just talking about things in general. They
asked me if I was going back to Europe; that's one of the
questions they asketl me. And I said, "Yes, I intend to go
back to Europe when the war is. over. I intend to go back
to Paris." And we talked like that. In a couple hours, I'm
behind the bars. And vou wonder if that is not a little bit
Gestapoish f
··
Q. I'm sure that's not ,vhat I'm asking about. ,vhat clid
you think they were after when they inspected your knuckle
there1
A. They were looking for somebody to pin this thing on, I
think.
Q. You thought so 1
A. I thought that they were trying to make me the goat,
and up until now, they've done a ·pretty good job of it.
Q. You did know thu t you were under suspicion ?
A. No, sir, I never knew I ,vas under suspicion.
Q. You thought they were trying to pin it on you 1
A.
ell, I was under suspicion, they were questioning 1ne,
.asking me a bunch of questions.

,v
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Q. And you thought they were trying to make a goat of
vou·f
· A. Yes, sir.
Q. In a murder case.
page 1435 ~ A. No, sir, there was never-I had no more
idea of being charged with murder than the man
in the moon. Do you think that I would have talked so freely
to those officers without counsel, asking me about different
things¥ I would have,. told them, '' Oh, that's out.'' If I
thought I was going to be behind bars, I'd have said, '' Get
me some law l1ere before I'm locked up here~'' And I'm
locked up before I had a chance to.
Q. I understand you to say that when they asked you about
that ring and the swelling of the knuckle, you thought they
were trying to make a goat of you?
A. No.
Mr. Hammer: Face the jury, Mr. Garner.
The Witness: I'm a little bit hard hearing- in that e,ar;
that's the reason I sit that way most of the time.

Q. Didn't you say, 1lr. Garner, just a few moments ago
when they asked you about the ring on that finger and the
healed cut or scar on there, that they were trying to pin
the Frank Smith case on you?
A. No, I don't believe that that was the question. You
asked ine whether they asked me some questions up there.
Then I saidQ. What kind of goat did you think they were trying to
make you?
page 1436 ~ A. Oh, I clidn 't find that out until .afterwards,
until the next morning.
Q. I didn't ask you that.. I'm talking about up there that
night in that room.
A. Oh, I don'tQ. What kind of a goat did you think they were trying
to make out of you ?
.
A. I don't know, at that time, because I clidn 't know in a
few minutes I was going to be locked up and the next morning
I was going to be charg·ed with murder.
Q. Dicln 't you know-you say the Frank Smith case had
been talked around town?
A. Naturally they were talking about it on the street,
around the house, and everything else. Asked me if I ever
was up there.
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-Q. And 'talking about the bruises 011 your face J
A. No, they never mentioned the bruise on my face.
Q. And they were talking about th~ fact thai he had n.ot
<eommitted suicide, didn't they?
· A. No, I don't believe so. They dicln 't mention it one w:ay
()r the other.
Q. You weren't arrested until l\Iarch 1, were ymu2
A. Until when f
Q. March 1.
A. March 1, tlmt's righ~, I believe.
page 1437 } Q . .Is. when you wer.e arrested Y
A. That's right.
Q. And that matter had been taiked up and. down l\Iain
Street,of Harrisonburg at the time, how long·, ten daysf
· A. I imagine about teu days.
Q. February had :what, twenty-eight days!
A. February twenty-eight. .
Q. Nine days then, we 'li say..
A. Uh-huh.
Q. And these men took you and told you tl1ey wanted to talk
to vou about the Smith case.
A. I don't believe. they mentioned the Smith case; they said
they wanted to talk to me.
.
Q. Didn't ask you about the bruise but they did ask you
~bout being up on the street that nighU
A. That's right. They di.dn 't ask about any bnlise..
·Q. Asked you about the ring on the ·finger2
lfr. Messick: Just one minute. I'll vouch tl1e record tbat
that's at least four or five times the qirnstion has been asked.
Mr. Spencer: Judge, I'm going to ask that he vouch the
-answer. If this man has answered, of course I'm in error.
Mr. Hammer: We '11 let it g·o in. Let him answer it.
Mr. Messick: Just one minute. There must be
-page 1438 } some limits, 'Judge, as to the number of times a.
.
question can be asked, and that's what I'm objecting to because there's people in this courtroom whose time
is valuable. ,ve have something else to do.
Mr. Spencer: Judge, I've never gotten an answer. I'll
vouch t11e record. Let Mr. Lee read it back to Your Honor
·and if he's ever answered the question I've asked him, I
don't know when it was. Every time I get him to the point
wher·e I want him to answer, they go off and interrupt with
an objection.
·
·
11:r. Messick; I'll vouch the record that he's answered at

got
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least three times that they asked him a bont the ring on the
finger. I 'II vouch the record they've asked him about thre~
times aud never asked. him anything· about the bruises.
Mr. Spencer: I l1aven 't finished the question.
Mr. Messick: What is the last question he asked just before that, :M:r. Leet
( The last qiu~stion was read by the reporter.)

Q. And they examined the swollen condition of your tlnun b
and you said that you thought that they were trying to·
make a goat of you. Now at that time, didn't you know· that
you were under suspicion of the murder of Frank Smith l
lfr. Messick: Just one ininute now.. ·where
page 1439 ~ is any evidence of a swollen condition of anythumM
Mr. Spencer: Well, alleged that that they noticed a 8'vo1len
condition of his thumb 1
Mr. Messick: Thuml> 7
Mr. Spencer: Well, finger. Mr. :M:essiek, if anybody has
been heckled as much as I haveMt. l\:iegsfok: Nobody has been heckled. Just quote the
record properly.
·
Mr. Spencer~ Correct that, Mr. Lee, ~o read "finger".

Q. Did you then know that those men had you under suspion in connection with that murder case "1
A. I did not know that I was nnder suspicion until the
charge was read to me behind the bars the next moming.
The Court: Go ahead ..

A. They said, when they put me in there, they ,vere going
out to. check my alibi. They said ~hey would he back in the
next ten or fifteen minutes. That's why I didn't insist on ·
counsel. I asked them if I was going to be in there all night!
If I thought I was going to be under suspicion, I would haYe
demanded counsel.
Q. You wouldn't give them the name of the girl so they
could go out and check the name of the girl ¥
A. I didn't I1ave to give the name of the girl. He asked
the. question and answered it. He said, ''You
page 1440 r don't have to; we know the name of the girl."
·
Q. ''You don 1t Imve to ; we know the name of
the girl i ''
·
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.A. That's right. •And he even went further to say that
"She's the same girl that you had up at the Elk's dance".
And I said, ''If you know, what did you ask me fod"
Q. As a matter of fact, Mr. Garner, didn't you tell them
that there was no one there f
A. As a matter of fact, I never -told them that.
Q. Let me complete my question, please. That you did
not phone anyone; that you received no phone calls; that no
one came there f And in reply to a question, "\Vell, how
are you going- to establish iU" say, "Well, that's the hell of
being a bachelor f ''
A. That don't make sense.
Mr. :Messick: If Your Honor please, that's about four questions in one.
A. I'll answer all four of them.
Mr. Spencer: If you choose to treat them as four, I kuow
what the answer is going to be.
Mr. Messick: You can't ask the witness four questions in
one.
Mr. Hammer: Same old argumentative type of question.
The Court: I can't agree with you. It is more <lire~t to
ask four questions than it is one right following
page 1441 r the other when it pertains to the same thing.
Mr. Messick: Does the telephone-whether or
not a lady was there and ~ telephone pertain to the same
thing?
The Court: Sure.
Mr. Hammer: Except to the ruling of the Court. Proceed
to answer the question, :.Mr. Garner.
~. poes that make sense, that when you ask me, when you
say tliat I told them that there was nobody there and then
the Chief says he even. knew who was there when I told him
that there was a lady there but didn't feel like mentioning
her name?
Q. I quite agree with you, Mr. Garner. It doesn't make
sense. But I asked you whether or not that is what occurred 1
A. That is exactly what occurred, but I never said there
that there wasn't anybody in my house and that I didn't make
any telephone calls, because I did say that this lady was
there. And :Mr. Kean said, ''You don't have to tell us who it
was; I know who it was." He said, "It's the same girl you
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had at the Elks' dance". So certainly I couldn't haYe told
them that there was nobodv there.
Q. Would you nrind answering the questions directly7
You've answered, as I understand, that it doesn't make sense,
and that the Chief knew who the girl was that was there. I
just wanted to know: did you answer the whole
page 1442 ~ thing ''no''?
·
A. ·what I meant to sav: I couldn't have told
two things at the same time. I couldn't have said there was
nobody there and that there was something there.
Q. "\V ould you miudA. So I'm going to tell you what they did ask me. They
asked me if there was anybody there and I said, ''Yes, there
was a lady at my house when I got home".
Q. The answer then is ''no''?
-Mr. Hammer: Don't put the answer in the witness' mouth.
A. I don't remember what the direct question was.
Q. Did you tell them that was the hell of being a bachelor?
They asked me: "How ean you prove that you-didn't
get up and leave your house after you went to bed T" And I
said, ''That's the hell of being a bachelor". That's what
they asked me, word for word: how I could prove that I didn't
get JIP after nine-thirty and leave the h9use.
Q. They weren't much interested in what happened after
nine-thirty Y
A. They seemed to have been, up until now.
Q. You couldn't possibly have gotten up at nine-thirty and
gone over and killed Frank Smith and the police gotten there
and found him dead at ten.
A. No, I couldn't have done that.
page 1443 ~ Q. That wouldn't have made sense Y
A. The whole thing don't make sense to me.
Q. Do I understand you to say that you asked for cpunsel
that night during the two-hour period in which those·men were
questioning you!
A. No, sir, not 11nt.il they started to lock me up.
Q. That's what I was getting at. Offi.cers didn't refuse you
counsel?
·
A. No, I l1ad no idea that I would have needed counsel than
the man in th~ moon.
lfr. Spencer: I think that's all.
Mr. Messick: You may stand aside, Mr. Garner.
"\\7itness left the stand.

.a.
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The Court: Take a recess until tomorrow.morning at 9 :30.
Don't let anybody talk to yqu about the case or talk about it
in your hearing·. I'll put you in the hands of the Sheriff.
·

( The Court then recessed until 9 :30 o'clock A. l\L, tomorTow.)

page ·1444}

EIGHTH DAY.
Harrisonburg,, Virginia, April 23., 1946..

.(The trial -w·as resumed .at 9~55 o'clock A. M.)

F. L. BYERS,
Teealled by the defendant.
DIRECT EXAMINATION..
Bv M:r. Messick:
·Q. Dr. Byers, just before you left the witness stand, you
were asked this question by Mr. Hoover, if you did not tell
11im and Mr. Spencer., in his office., that there was a hell of a
~fightMr.
::M:r.
1\1:r.
.Mr.

Spencer:
Messick:
Spencer:
Messick:

You meant to say ''Mr. Hoover"Yes, sirr.
·
I thought you said ''Weaver-'\
No, I said-asked by Mr. Hoover.

'Q. -an.cl clidn 't you tell them, yes, that you thought tba t
there had been a fight; and, at the same time, tell them that
yo.b thought that Mrs. Smith hit Mr. Smith in the head with
a hammer and that he said, "Aw, hell, what's the use?" and
went to the basement and hung himself. Didn't you tell the
gentlemen that at the same time!
A ..iies; sir.
:_
Q~ ·Doctor, on September 22, 1943, had a woman about
tl1irty-eight years of age hanged herself in the
page 1445} basement of her home here_ in Harrisonburg?
t~.-: •.

iir. Spencer: Mr. Messick-if .Your Ifono.r please, Mr.
Messick is leading the witness and he's already.. examined
the witness on that subject.
.
:~, ,.·
Mr. Messick: I haven't examined him on that subject:· . .,.
Mr. Spencer: You certainly have. You've examined lii.m,_

::f: -~~,
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cases he Imew oi a:nd manner in which people committed
suicide.
Mr. Messick:. I never examined him about this case at alL
It's been brought to my attention recently since he was on
the witness stand ..
The Court:. The question-what was-.
Mr. Spencei·:. That he had examined Dr. Byers 011 the same..
subject.
.
·
Mr. Messick: Judge, I never knewM1·. Spence·r: All right, we withdraw the objection.
011

Q. Is that true, Doctort
A. That's right.
Q. vVould you describe to the jury tl1e position that shc
was in and how she hung· herself Y
A. She had a loop around her neck, rope was suspended.
up in this fashion (indicating), tied up here, and had gotten
up on a little box no higher than this (indieatpage 1446 ~ ing)-I don't know whether it was quite that
high, and then stepped off, simply bent her legs,
and suspended in this .fashion (indicating). Had she stood
up straight, she could not have hung herself.
Q. By stepping off of a little box and the bending of her
knees in this position, she was able to hang herself'?
A. ,vas able to strangle herself.
·
Q. .And if she had stood up straight, she wouldn't have
strangl~d at all; there would have been no pressure at all f
A. That's right.
Q. That occurred September 22, 1943, on Franklin Street
· in this city, didn 't.iU
A. That's right ..

0

Mr. Messick: That's all.

CROSS EXA:MINATION.
By :Mr. Spencer:
·
Q. W40 was she, Doctor Y
A. I don't think it is necessary to bring it out.
Q. I just wanted to know if you haven't testified to that
same incident when you were on the stand 1
A.. I haven't mentioned any names and I don't think I
should.
Q. Is that the same lady f
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A. No. He asked me about a lady on Cantrell ...\venue that
. rolled out of bed.
page 1447 ~ Q. Did yot1 pet£ol'm any postmortem exatt1inatio11 on her neck there t
.A.. On this one he's talking about¥
A. Yes.
A. No, sir.
Q. Have you e,tet pci'formed any postmortems, Doctor?
A._. Have 1- ever pel'fom1ed ai1y postmotfoms?
Q. Yes, sit
.A. Yes, sir.
Q. Since you have hecu Col'onet f
.A.. Yes, sir.
Q. ln the Inst thfrtcen years f
A. Yes, sir.
Q. Did~'t you state, going. p,:er to. Chat·l~ttes~i\le, that you
hac1 not smce you left the Umvers1ty of V1rgn11a?

.A. No, sir.

Q. You did not ·f
A. No, sir. I'll show you the book where the County has
paid me for them, if you want to sec it.
Q. I'm talking about postmortem examination.
A. I'm talking about postttlortem examhmtio11. I don't do
brains and spinal cords, like Dr. Cash, but I do postmortem
examinations since I have been in here the last time. '\Ve
took a bullet out of a roan; wcmt in throt1gh his chest; nnd
went up in his back and took outa bullet. That's
page 1448 ~ postmortem examination. .I didn't take out liis
stomach ancl his heart and intesti11es because
there was no reason to do it.
Q. ])id you examine the mannet of hemor1·lrng·e nuder that
patticttlar cord,
whatcv~r.
.
A. Not by section; no, sll'.
·
Q. ·was that lady sane or insane?
A. Supposedly sane.
Q. Suppose.d to he sane. ,vhat do you think!
A. I say tiObody tlrnt commits suicide is sane. I stated that ·
the last tnne l ,,-ras in here.
.
Q. ·what do you menu, medically insane? I mean a p~rson
who would ,be aqjudicated insane or do yon mean by that a
tempot·ary msam ty f
A. Anybody that commits suicide, in my opinion, is temporarily insane.
· Q. Dr. Byers, you testified in the first trial, Gruce Smith's
trial, did you not, as a witness for the Commonwealth 1

or
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A. Yes, sir.
Q. At that time, when you were first called to the stand,
you were asked by these gentlemen of the defense, at least
1fr. Messick and Mr. Weaver and Mr. Earman, one or the
other of them, about an interview in their office on the Sunday
1)1'eceding your testimony; weren't you 1
l\Ir. Messick: Now if Your Honor please, Dr. Byers is the
Commo1rn'.'"ealth 's witness.
page 1449 ~ Mr. Spencer: He's not a Common,vealth's ·witness this time.
1\fr. Messick: He's a-my goodness, Mr. Spei1cer, you put
him on the stand. · He's a swol'n Coroner of this County and
because you don't like his testimony you want to say that
he's not the Commonwealth's witness. Now, if Your Honor
pl_case, he's the Commonwealth's witness, put on the stand
as a Commonwealth witness. These gentlemen have gone into
the examination of this before before the jury and I object to
their cross examining their own witness.
The Court: Objection overruled.
Mr. Messick: Respectfully except, if your Honor please.

Q. You were questioned by those gentlemen, I· don't recall
which oneMr. Messick: Mr. ·wampler Earman.

·Q. -as to what you had said to them in an office-Mr. ·
Weaver's office, I presume, on the Sunday preceding yom testimony; were you not?
A. I was questioned; yes, sir.
Q. And didn't those gentlemen ask-did Mr. Earman ask
you at that ti.me if you had not expressed an opinion that this
man committed suicide f
A. Yes, sir. I was in your office the samepage 1450 ~ the nig;ht before and told you the same thing'
that I told Mr. Weaver and Mr. Earman.
Q. I'm not talking about ,vhat. you told them outside. I'm
talking about courthouse talk, under oath.
A. All right.
. Q. Didn't you then tell them that you had not said any such
n thing?
A. No, sir, I told them I prefe1Tecl not to answer that. In
faet, I refused to give my personal opinion. I dicln 't deny
anrthing. I came back the next day and told you that. That's
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:a miscopy.

That lady that took that down got that wrong..
I just told }'Ir. Earman that I did not desire to answer that
~nd that he had p:romised not to .ask me tha.t..
Mr. .'Messick: Let the recor.d .show· our exception. to this
]ine · of examination.
·

A. And you gentlemen know that I have not .said anything
different in :M:r. Earman's office than I said in yours, and I
,explained it to both of you my version of it.
Q. I'll ask you Dr. Byers., if this question wasn't asked you;
'J.·ecorcl page 89 :
·
Question by l\Ir. Earman: ''I believe you did last Monday
:afternoon in my office, in the prese11ce' ' A. It wasn't on Monday; it was on Sunday.
Q. I thought so myself. But I'm asking you-

A. All right, that's one error..
-"in the presence of Mr. Weaver, :Mr.. Messick and myself, state that the cause of this man's
-death was suicide Y:, 1
·
A. That's right. .
·Q. Then an objection was interposed. And didn't you an:swer, before the Court ruled;
])age 1451}

"Answ-er:: I do not think that I made such .a statement. n
A. No, sir, that's wrong; :absolutely wrong.. I told them I
objected to answering it.
.
Q. Weren't you callocl lJack to the stand a clay or two later T
A. Yes, ·sir..
Q. And wercn 't you first asked-I believe counsel stated
to the Court that they wanted to ask you two or three questions that they had not asked you previously.
A. I don't lmow about that.
Q. You were brought back to the stand by defense counsel,
were you not?
· A. i believe so.
Q. Had you talked to them in between that time and the
first time of your testimony?
A. I don 'f remember.
Q. Didn't you, at that time, state substantially the same
thing but added that in your opinion, in your private opinion,
that it was suicide?

F. L. Bye·rs . .

page 1452

f

A. Say that over againh
Q. Didn't you, at that time, state: that in your
private opinion it was suicide 1

A. Yes, sir.
.
Q. Were you visited on the afternoon after you testified
by Mr.. E. L .. Klingstein 1
Mr .. Hammer:
please.

I object to tho question, if Your Honor

A. N oj sir'.
Q.. Did you see him t
.
A. Yes., sir. ~ ot in the afternoon. I sa:w him the time I
left here. I wa~ called; answeted the telephone while in the.
Qourtroom and I went to see him professionally.
Q. You went to see him professionally f
A. Yes, sir. That wns oxplained the last time. You can
go to the drug stote ai1d see the prescl'iption that was written
for him that day. ·I !Jave been his physician for fomteen
years ..
Q. Now are you speaking of the same occasion l' am, Doctor! ·
A. I'm speaking of the same occasion ..
Q. I'm spealting· of that same day or between the fime
that you were on this stand;. had you, or not~ seen Mr. Kling·stein ¥
A. Profefllsiotutlly, yes, sir.
pag·e 1453 ~ Q. And where 1·
A. At his residence.
Q. It wasn't at your officei
A. No, sir.
Q. It wasn't the hall outside of your office?
A. Nof sir.
·
.
Q- Did you discuss with l1itn this case and },.our testimony
in iU
A. I think I testified that sometlling was said about it.
Q# Did he take you to task about yotn testimony l
A. No, sir.
Q. I'll ask you if this isn't wJ1at took place on thAt occasion; page nutnber of the record 196~ bottom of the page::
in order to give the whole setting, Doctor, after you had been
recalled by these g-entlernen and made a statement, weren't
these questions and answers put to you and replied by yon:
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.
'' These gentlemen did not overlook asking you that gues. tion 1
"No, sir.
"And you answered it the best you could?
''Yes, sir., I did not make any formal statement.
''Question: As I recall did you not state that you first
formed an opinion or impression that night that it was
suicide1
page 1454 ~ "That is right.
'' And many references· have been made to that
opinion!
''Answer: That was an entirely unofficial and only a personal opinion, and not as an officer.
''Question: And that was based on what limited knowledge
you had then?
·
·
"Answer: I have no know·ledge further, after 12 :00 that
nigl1t.
'''Question: Yon stated you did call the Commonwealth's
Attorney, after you liad first formed that opinion f
''I had.
· "Question: And after forming that opinion, you viewed
the scene and thought there should be an investigation?
"Yes, sir.
.
'' Question : You would not have called the Commonwealth's Attorney if you had been satisfied it was suicide -1
" Answer: There were doubts at the house when I called·
him, but after he was taken to the hospital and X-rayed, ancl
I conferred with Dr. Yanc<?y, his physician, who had seen him
twice in the past three or four days, about 12 :00
page 1455 ~ o'clock, needing the information he imparted. I
was through with my examination and had determined the cause of death.
'' And that was as far aR vou went 1

"Yes, sir.

~

''Question: You said every bit of that yesterda??
''Yes, sir.
'' Do you know why the gentlemen called )rou back to repeat
that?
"No., sir.
""\Vere vou called to task vesterdav afternoon, or any time
Hince you testified, by one, E. L. Kling·stein, about yom= testimony in this case 1
"No., sir.
'' Diel you have an interview with him 1
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"I saw l\Ir. Klingstein professionally yesterday.
''Question: You did not have any words with him about
your testimony in -this case?
'' Notbing to amount to anything. He said I had made a
denial of the statements that I had ~ormerly made"A. Huh-uh, that's wrong.
Q. "I told him that was extremely wrong"-·
:Mr. Ruebush: "entirely wrong".
Mr. Spellcer: Let me finish reading this thing.
l\Ir. Ruebush: Please read it right. Don't
say "extremely wrong", it is "entirely wrong'". All I'm
objecting to is asking you to read the record1\fr. Spencer: All right, I'm trying to do that.
page 1456

~

Q. Go back and start on the last an~wer, Doctor: (Reading)
"Nothino·
''
b to amount to anvthino·.
•
~

Now the question was:
"You did not have anv words with him about your testimony in this case?
·
·
''Answer: Nothing to amount to anything·. He said I had
made a denial of the statements that I had formerly made. I
told him that was entirely wrong; I am not denying anything

at all."
Is that what vou said?
A. Yes, sir. "'
Q. Well, now, you did qiscuss it with Mr. Klingstein?
A. There was sometl1ing mentioned about it. I don't remember.
Q. And he did take you to task or question what you hacl
said?
A. I wouldn't say I was taken to task about the thing\
Q. J\faybe I'm using the wronJ.~· pltrase. Did he then challenge-I think that'R the term I used-the statements you
had made on the stand that clav?
page 1457 ~ · A. Did what?
·
Q. Did he cliallengc the statements that you
lrnd made on the stand?
A. I wouldn't call it ehalleng·e; no.
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Q.. I was just substituting .anothe1· word.
)Ir. Hammer: That's not reading· from the record.

'Q. Going back .ther.e, did you say this; the question was!
'"You did not have any words with him about your testimoi1y in .this case!,.,
That was the question :asked. To that you 1~eplied.:
"Nothing· to amount to anythh1g. He said I had made a.
<lenial of the statements that I hail formerly mad~.. '"
Did you say ±hat, Doctor?
A. If it is in the record, I probably dld., but I don't think
that that is correct. I said that the DailJr News Record came
,out the next moming with that denial.
Q. Were you talking about the Daily News R-ecordf
A. He never come out mid said denied anything about it.
If that's the correct thing, tbat"s probably what I said.
Q. vVoulcl you like to read from the record 1
A. No, if that's what's written down there and that lady
·
took it down correctly, maybe he said that, I
·page 1458 } <lon 't know. I don't, remember.
Q. You don't deny at that time that you said
.t11ose words: "He said I had made a denial of the -statements that I had former
Iv
made." Do •·vou deny
that you
I
..
•
said thatf
A. No, I'm not denying anything.
.
Q. "I told him that was entirely wrong; I am not denying
at all." Is tltat wlmt vou stated at the last trial?
A. I l1ave11 't ever denied anything. I must have.
Q. ·who was it that was complaining that you had denied
something, Doctor?
A. I don't know.
Q. In this pa rt that I .,ve read, I asked you the question,
Doctor, ''You said all of that yesterday," didn't you?
A. Yes, sir.
Q. And you said, "Yes," and you bad, hadn .,t you f
A. Yes.
Q. And the only difference was that you said-were brought
back to the stand to say that you had the personal opinionA. Which I denied or failed to present.
Q. Whic11. you had failed .to present f
.
A. Yes., sir. And the Daily News Recor~ comes out head~
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lines~ '' Dr~ Byers denies bis testimony''. I've· never denied
anything·. You gentlemen, all of you 1.."llow, I've
page 1459 ~ never denied anything.
Q. You understand,· Doctor, we don't haveanything to do with the Daily News Record or any control
over what it writes ..
A. All right. I think you ought to have.
Q. But the point remains that you did discuss the case with
:Mr. Klings tein t
.
A. To a very, very minor degree. .As much as I would
. anybody what you'd stop on the street; when I go out herer
somebody is going to stop me and ask me a bout this.
Q. And he did question your denial to these g·entlernen tlia t
you said to them on Sunday or Monday, wllicbever it was,.
that you had a private opinion, didn't you f
A. I couldn't hear the questionJ it was too much noise.
Mr .. Spencer: If you know anything that would help tlrn
voice, I'd appreciate your giving me a prescription.
Mr. Messick: He's my Doctor. You said you don't want
him ..
Mr. Spencer: I trust tl1e Doctor all right.

Q.. I mean to be pleasant, Doctor. I say my voice is pretty
bad. The question was did Mr. Klingstein take you to task
or challenge you or accuse you of having changed-denied ·
here to these gentlemen that you had ~xpressed a private
opinion!
page 1460 ~

:Mr. Hammer: If Your Honor please., that
question has been asked by Mr. Spencer at least
five times of tbi~ witness ancl he has-

.A. And it adds words there that isn't rigI1t. We discusi;;ed
it. He said, '' vVell, now, listen. You didn't say the same
thing." He didn't put me to task, ehalleng-e, or anytl1ing
else.
Q. Could you do tbisA. We merely discussed the thing.
Q. "\Vould you just tell us what he did say 1
A. I couldn't 1f my life depended on it. I liave no more
recollection of it than nothing·, but I know there was no such
thing- as putting to task, or p:rind, or grill, or challenge, or
anything like you want to put it upQ. I'm not tryi~g· to get anythiJJg· except tlte facts. You
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were there and I wasn't. What was it you just said that he
said to you¥
A. I said he said to me¥
Mr. Spencer: Read it bac.k.
Mr. Messick: If you are just trying to get the facts, I ask
you why, when you asked the Doctor if he said he thought
there was a fight up there at the house, that you· didn't ask
him everything that he told you at the time?
Mr. Spencer: Because you know, l\fr. l\fespage 1461 ~ sick, that an opinion expressed under those cir.;.
eumstances isn't worth anything.
Mr. Messick: My goodness, you have been calling:--:Mr. Spencer: And Dr. Byers says here, has said, and I'll
tell you now, that he is not taking into consideration anything
that happened after twelve o'clock.

Q. Isn't tlmt right, Doctor f
A. That's right.
Q. Or any other information or ~vidence that was found
later on?
A. That's rig·ht.
Q. All that yon are undertaking to do at any time to say,
Doctor, as I understand you, is that that night, with the information you had up to twelve o'clock, you formed tllat
opinion then 1
A. Yes, sir. It was for some official to determine the cause
of death. My. business was to determine when, where. and
hy what means the man came to his death. Now as w.e have
discussed before, I don't know whether I called l\Ir. Hoover
or whether I got him or Mr. Kean got him, but between the
two of us we decided Mr. Hoover should be notified as to that
and after he was notified and arrived there, I was through;
I left and have never been back since.
Q. That wasn't what I was' g·etting at: That
page 1462 ~ you are not undertaking to say any different now
from what you said all of the way throug·h 1
A. That's rig·ht.
Q. And that is that with the information that you acquired
there at the house, there that nig·ht, and without faking into
consideration any other evidence in this oase, you lmd then
and have now the private opinion that Frank Rmith committed
·
suicide f
A. That's right.
Q. That's all you've ever undertaken to i;;ayY
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A.. That's all.
Q. What is the difference between a private opinion and
an official opinion in that respect, Docto.r; how do you draw
that distinction Y
•
·
A. Well, as an official at law, he should not make · any
opinion. If I was an official of this la.w, I should not make
any opinion. It is up to the jury to make the opinion.
Q. That's right. I will fully agree with you on that.
A. And that's the reason I say as an official I'm not makingan official opinion, but there isn't anybody that is sittin&· here
that has read this that don't have his own personal opimon.
Q. Well, they have it after they hear all of the evidence.
A. Yes. If you read it in the ·newRpaper.~ or
page 1463 ~ if you see what I've seen, you make your optnion;
,
vou either stick to it or you chamre it. See? I
made mine at twelve o'clock that nig.f1t and I've tried to tell
you fellows what I based my opinion... on and that I have stuck
to my opinion and I still haveQ. And you lmve sort of been pushed around by it?
A. Yes, sir.
Bv Mr. Hammer:
·Q. By whom?
Mr. Spencer: By you and

118

both.

A. Yes, _sir.
Mr. Spencer: Trring to understand what the Doctor l1as
just said.
That's all.

RE-DIRECT EXAMINATION.
Bv l\Ir. Messick: \
"'Q. Doctor, haYe I in any way tried to push you around?
A. No, sir.
Mr. Spencer: l, of course, used that term, Doctor, fi.g1uatively speaking.
.
Mr .. Messick: Well, I_'m taking it figuratively speaking too; '
yes, sir.
,vitness left the stand.
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page' 1464 }

sworn for the defendant.

D~ECT EXAl\IINATION.
:By Mr. Messlck.:
Q. Doctor, what .arc your initials, please, sir!
.A. J.E.
Q. Are you a practicing physician in Harrisonburg?
.A. Yes, .sir_ ·
·
Q. How long have you .been _practicing medicine h~re, sh J
A. Came here in 1919.
·
Q. ·what college or university?
A. Medical College of Virginia.
Q. Have you practiced your profession slnce 1919 f
A. Yes, .sir_
Q. Doctor, on September 22, 1943, did you have occasion
to visit a home on Franklin Street
the Citv of Harrisonburg wber..e a woman appmximately thirty-eight years of age
was dead?
A. I couldn't be certahl ab-out tlrn date but I do recall the
~ase.
.
Q. Just in your own way, Doctor., explain to the-jm·y how
-that woman met ber deatl1.
A. She met her death by hanging..
Q. Show tlie jury the position that she was in
page 1465 } and the circumstances attending it.
.
A. She was in the basement. !There was a
low ceiling, and my impressfon 1s tlull there was a low platform, such as this (indicating·), o:rre step down, -and that she
was hanging from the ceiling just heyond the edge of the
·step. .And this point-.I wouldn't be absolutely positive-but
my impression Is that she was standing on the edge of this
:step. I lmow her 1mees were bent.·
Q. vVould you stand up and jm,t show the position, as
11early as you cant
A. Probably like this (indicating).
Q. Doctor, if she had stood up, would tJ1ere have been any
l)ressure on the rope at all, sir?
A. No, sir.
Q. Doctor, you've seen blood spurt from an artery or blood
vessel 1
•
A. Yes, sir.
Q. How far will blood Rpurt fro~1 an artery or blood vessel T
A. I think tliat depends entirely on the size of' the vessel
:and on the blood pressure of the individual
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Q. How far l1ave you seen it spurt¥
.
A. I've seen it spurt as far as from here to the Judge.

!fr. Messick: Your witness, gentlemen.

page 1466}

CROSS .EXAMINATION.

By Mr. Spencer::
Q. Was the artery completely severed, Doctor!
A. The one I have in mind was ; yes, sir.
Q. Did it keep on spurting¥
A. Until we put pressure 011 it..
Q-. I mean did it keep on spurting that fad
A. I thh1k it would have; yes, sh-.
Q. Did it leave a trail or mark all of the ,·rny, just like a .
hose would when it was turned on and the water would go
out, and when it drops off it comes back f
A. ·well, this happened in my office and I don't think I
gave it time to do much of that. I put pressure on it irnme·
diatelv but there was bloodQ. i 'm. talking about one propositiou though.. "\Ve liavebeen told here that when blood spurts out of an artery, just
like water out oi a hose, it doesn't just show a few drops at
the end of the stream and leave nothing else anywbere else.
In other words, it had to run?
A. Well, the force of the pressure depends on the ti~e of
the heart circulation. As the heart starts a beat, there's less
pressure than at the end of the contraction, and I think-I
know what you are driving· at-I think there would be a tendency for drops.probably to fall along the course.
Q. Doctor, this suicide case, was this lady insane¥
A. She was at least psyc:hic ; mentally depressed.
Q. Had she been beaten np?
11age 1467 } A. No.
Q. Diel you find any wound on her body 1
A. No, exceptQ. Did you find-·
Mr. Hammer: Except wlrnt, Doctor'? Yon started to say
something.
A. I said there wereu 't any wounds hut the pressure of tl1e
rope, as I remember.
Q. Mark of the rope. But she dicln 't liave a great, big
bruise on her chin, did she?

'
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.A. I don't recall it.
Q. .A,.11 inside of hei· nose here b1·uised 1
A. I didn't examine her. I called the Coroner. I didn't
even take her down.
Q. You saw no signs of violence to he1· body, other thanto her person other than the 1·ope around her neck¥
A. ~hat's correct.
·
,
Q. Did you see any blood S})a ttered all over the house Y
.A. No, sir.
Q. Did yo.u see any blood anywhere.A. No, sir.
Q. -in ~hat casef
.A. No, sn·.
page 1468 ~

l\Ir. Spencer: Stand aside.
Mr. Messick: That's all, Dr~ "'\Vine.

,vitness left the stallCl.
Mr. Messick: Judge, we sent for the official weather report
from Dale Enterprise for the 20th of F,ebrnary.
The Court: I thoug·ht that was to be introduced.
Mr. Messick: Yes, sir, brought here, but it had-to be taken
back because it was the official record. And we wnnt to put
it. in evidence just as soon as we can g·et it here.
Mr. Spencer: ·when did you send for it, Mr. l\Iessick?
Mr. Messick: I thought it had been sei).t for yesterday to
be here this morning, but I found out that it had not been
sent for until this morning.
r.fr. Spencer: \\Te offered to ·send for it for you yesterday
before. lu,nch time in case you coulcln't $end for it.
Mr. Messick: I depcnde,d on other people· to get it here.
I don't have all of these officei·s in my hand.
page 1469 ~
The Court : Any other wi b1esses 'f
Mr. Messick: If Your Honor will give me a
few minutes mo1·e, I'll see what I can do.
(A hrief recess was taken to permit counsel to confer.)

.Judg·e, with the exception of the weather report, and we'll
put that on when it comes, tl1e clefeni:;e rests.
:May we see you gentlemen and the Court in ol1anibcrs just
a :minute?·
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(Present: The Court., counsel for the respective J?arties,
and the defendant.)
The Court: All rig·ht?
:Mr. Messick: If Your Honor please, they are calling Officer Kiser to the witness stand and I'm anticipating what
they are going to attempt to prove. I may be wrong, but I
want to brip.g this matter to the Court's attention. now. I
think that they are going to attempt to prove by Officer Kiser
that he has, on some occasion, passed an automobile and, as
he passed at night, recognized the driver of the other car.
Now we object to that testimony because it hasn't fulfilled
any of the requirements of a test at this place.
page 1470 ~ As to what he might have done at some other
-·
·
place, at some other time, is absolutely inadmissible evidence under the case of Ferrell v. The Commonwealth,
in 177 Va. 861, and in this recent case of Ferguson v. Vir.Q-inia
Tractor Company, in 170 Va. 486, wherein our court has, as
a ·matter of common know]edg·e., judicially determined that
you can't see when you pass another vehicle. This case, if
Your Honor please, was where a man met a car and passed
it and the plaintiff testified that the bright lights of the oncoming car were in his eyes. There were other occupants of
the car. They said that after passing this car they ran in·~o
a truck tl1at was parked on the highway, just a short distance
beyond, that didn't have lights on it. The defendant con.,
tended that the plaintiff was guilty of contributor neg·ligence
~n. not seeing that truck... The Supreme Court said this:
"It is a 'matter of common lmowledge that it requires an
appreciable interval of time before the eyes resume normality - .
after the retina, which is the sensitive membrane of the eye,
has been shocked hy a g-Iaring· lig·ht. Of course, there is 110
help for this. It, with other existent circumstances which
have been referred to, satisfactorily accounts for the failure
of the plaintiff and others to see the truck and, in our judgment, justifies the Yerdict of the jury that there was no contributory neg·ligence.''

The Suprem~ Court recognizes, judicially determines as a
matte.r of common knowledge, that when two vehicles meet at
night the occupants of the cars cannot, for some interval of
time after those vehicles pass, see anything.
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page 1471 }

Mr. Spencer: Mr.. Messick1\fr. Messick: .Just one minute .and I'm

through .
.Mr. Spencer: I think, l\Ir.. Messick, we .can relieve the situation and sav.e time. Mr. Messick has undoubtedly done a
masterly job in anticipating tbrough-011± this ease, ·even anticipating all of the Commonwealth's evidence:- but he antici}Jates wrong at this time. It has .been our position with the
Court, throug·hout the trial, is now, that the conditions existing up there 011 that date could not be reproduced. There
is no evidence in this case that this lady was looking into the
headlights. .
·
l\fr. Messick: That is her testimony..
Mr . .Spencer: vVe believe, if Your Honor p,lease, :and we
:are willing to leave it at that, that it is a ma-tter of ~ommon
Jmowledg·e that sometimes when you pass a car you do recog11ize a person and many, many times you do not, but we are
·not seeking to put Mr.-.any witness on the stand for that
purpose. It would be totally inconsistent with what we-know
.and I don't know-Mr. Messick knows that occasionally you
d.o recognize the driv~r of a passing c~r.
Mr. Messick : I've tried .and tried and never been able to
do it.
l\Ir. Spencer: I know you trieq. awfully hard.
The Court: Let's get in a11d get the evidence.
Mr. Messick-: All right, sir..
page 1472 }

(All parties to the trial returned to the courtroom.)

ELBERT E. KISER,
recalled in rebuttal.

DIRECT EXAMINATION..
Bv Mr. Hoover:
·Q. Trooper Kiser, I believe you testified here last we.ek
in this case ?
A. Yes, sir.
Q. Did you, at any time, talk to Clarence Frazier, who was
tlmn an employee of the City Cab Company?
A. Yes, sir. ·
·
Q. Concerning his whereabouts on the nig·ht of February
20, 1945f
.A. I did.
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Q. How many timolii did ypu talk to him t· .
A. I saw him twice and .he come hunting me once; three
times.
Q. The first time you talked with him about that matter,.
did he or did he not tell vou that he had been to Garnei· 's
home on Clinton Avenue
the night of February 20Y
A. He had not been.
Q.. How about the sec011d time you talked with him! ·
A. Be bad no.t been there.
· . Q. As I understand you, you went to seo him
page 1473. ~ twice and he came to see you oncer
.
A. That's right..
Q. What about the tl;tii'd time°l
A. The. thir<;l time he. oame hunting me and told me that
he was out there.
Q.. How lo~g was that af tor the first tin:ie he had denic<l
iU
A. Several days. I don 'i kno.w exactly;_ I imagine about 1
p.robably, a week.
·
Q. We1·e those conversations with l1im and those denials
by him and his final statemen~ that h.e had been ther~ befoxe
or after you assisted in picking up Slim Garner on the night
of March 11
A. I'm not positive about that, whether it was before or
after.
·
Q. Do you know whether you had talked to Frazier before
you picked u\J Garner?
.
·
·
. A. It runs m my mind that I did see him before I picked
up Garner. I won't be positive. I don't remember the date.
Q. When yon pick~d up Mr. Garner, did you, at that time,
know his car was in f ~xton ,.s G~rage.f
A. Yes, sir, I did.
Q. Did you, on th~t night of Ma1;ch i, when Mr. Garner
was picked up, or did Chief Kean in your pre~page 1474 ~ ence, indicate to Mr. Garner that h.e Wf:\S d,ri\;illf;
hi_s car on th.e night of F,eb~~u~ry 20.?
A. At the questioning in the jail Y
Q. Yes.
A,. N:0 1 sir,.. we di,dn.'t i_ndic~te. n.otl;ii.ng. There was~1't noU1ing said about tl;i~.t in, my prese\1.ce..
Q. As I understand you, you knew that his ca.r wa.s in the
ga:r~ge?
A. I did.
Q. Or was in Paxton's Garage?

on
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A. That's right.
Q. Why had you gone to see the cab driver?.
A. Well, I knew l\fr. Garner's car was in tl1e g·arage smd
to leave the house I knowed he had to get a cab or had reason to believe that he taken a cab, and I started checkin~
the cabs. Frazier, when I contacted him the first time, or interviewed him, be said he did all of l\fr. Garner's work and
if be had a cab be always called him. I did check other cab~
too.
Q. So you were checking that because of the fact that you
knew Mr. Garner's car ,vas in the garage!
A. That's right.
Q. Did Frazier take you to the taxi log·,
A. Ile did. I taken him; rather we got in 'my car and we
drove up to Price's home and went in .and got
page 1475 } tbe Ioe; and brought it out.
Q. i ou took him tliere?
A. That's rig·bt.
Q. And be got the log and produced it aild showed it t;>
yout
A. Yes, sir.
Q. What was the object of that t
.
A. To prove that he had not been out there at the Garner
home that nig·ht.
Q. To pr~)Ve to you tlrnt he bad not been to the Garn<11'
home that night?
·
A. That's right..
Q. Did the log show that he had been there!
1\.. It did not show that he had been there.
Q. After it. didn't sl10w that be had been there, what did
Frazier have to say?
A.. He says, "That proves I wasn't out there".
Q. That proves that be wasn't out there?
A. That's rig·ht.
·
Q. What about the second time!
A. He said he wasn't out there.
Q. Did you look at tJie log again t
A~ No, sir, the first time I looked at the log-. I went tho
second time and he said be wasn't out there, and on th~
third time, he said he was out there. And I said,
pag·e 1476 ~ "How about your log?'' He said, "'Vell, somebody must have erased it". He made that stateinent on the third time.
Q. On that nig-ht thnt you interviewed him, along with
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Chief Kean and, I believe, Mr. Benner of the F. B. I. was
t.heret
A. That's rig·ht.
(~. Did Slim Garner make any statement to the effect that
tliere. was a woman in his house when be was.

nfr. :Messick: You went into that fully on direct examination be.fore ..
l\Ir. Hoover: I think not.
l\fr. Messick: You. _certainly did aud I objected to it.
Mr. Hoover: Officer Kiser testified on direct examination,
Your Honor, that Slim Garner ·had denied that tliei·e wa~
anvone in his house when he went home. Now shice ·that
thne, Mr. Garn:er has taken the s'tand and has said that he
told tliese geutleme~ that a young· lady was there. I cer!.
tainly have a right.Mr. Messick: Said he told Chief Kean that and I e~amined
Chief Kean about it and you did too, and you examined this
officer about it.
The Court: Go ahead.
nfr. Hammer: It is repetitious, if Your Honor please.
Mr. Hoover: I don't think it is repetitious.
pag·e ·1477 r If it is, it is unintentiop.al.
..
'""'
Go ahead· and ans,ver the question, Mr. Kiser;
Q. Did he tell you· anything about a lady befog there f
.A. No, sir, there wasn't no woman there.
Q. Did he refuse to give the name of a woman that hCl
said was there because he ·didn't want to drag her name into
it?
.
A. No, sfr, he never said 'that.
Q. Did Chief Kean say .to him, in your presence on that
night, that he kne~v. who· it was anyway·f ·
.
.
A. Not in my presence.
Q. That he bad seen that same woman with him at an Elk's
dancef
A. _ Not in my presence that wasn't said.

l\Ir. Hoover: Take tbal witness.'
CROSS EXAMINATION.
B-v Mr. Messick:
·Q. Were you present all of the time that Chief Kean and
-tlte. other officers were talking· .to him!
I

•

,

.: - •

•
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A. N ~ sir, I walked out just a few minutes one time, I left
the room. It wasn't but a coupl~. minutes.
Q. Did you _go out any., any .other time f
.A. One time is all ·
·Q. Didn't you go out to check an alibi f
· A. Not when the questioning was going on.
page 147~}
Q. .I said did you go out to ch~ck any ~.,libi
.
that nighU
·
· ·
A. No, 'Sir,. I did no~
Q. Didn't g·o out to checkA. I left and went to his apartmenl
Q. Sir!
. -. -. .
A. ·"When· I left the ·jail, I went to Mr. Garner's apartment
· that night_. . . .
.
.
·
Q. Now,· Mr. Kiser, when did yon first learn that Mr. Garner's automobile was in the garage 1
A. Approximately a day or two before :March 1.
Q~ Who did you learn it from t
.A. I don't remember.
Q. How did you learn it!
A. I was up at the garage a couple times but I don't know
if I knew it before I went up there., or not, I c.an 't say about
that.
·
·
·
·
Q. How did you learn it 7
.A. From some people. ~ don't just remember who it was..
·Q. You don't remember who it.wast
.
._
.
:A,. No, sir, I do_u 't remember now. I was at the garage
a c.onple times mysel.f to see about that car, but I d~fl '.t ;lmow
whether I knew it was. in th~re b,efor~ t4e · fir~t time, ·or not.
l don't recall.
·
Q. . ·. P.o. yo1~ recall· when it was?
; ·
A .. It. w~~ a c~mple days before he was takf.n
page 1479 } in to the jail.
· .
·
Q. How do you remember that if you can't
remember who you learned it from or how you learned it T
A. Well, I asked him about his car being· there and he said
it was up there. I knew that was the truth when he told me
that.
Q. Where did you ask him about that?
· A. It was mentioned over at the jail the night we were
<.Juestioning· him.
. .
·
Q. He mentioned it over at the jail the night he was questioned?
.A. Yes, sir, be me11tioned ·that in his questioning.
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Elbert E .. Kiser~
Q'.
A.
Q.
.A.
Q.
A;

Had yc.m learned it ·from himf
I knew him that night.
I say, had ygu learned it before from him °l'
No, sir.. Garner 1

Yes ..

No, sir, I never taIIced to bim before that night.
Q. How did you happen to learn that bis automobile waF
in the garage and the occasion that you leatned it 1
A, It may have been from the taxi driver, or somebody._ I
was investigating the case~ I don 1t temember who told nw
it was up there. I went up there myself on a coupfo of occnsions.. I don't remember who it was.
· Q. Before tha first of March the taxi driver·
page 1480 ~ told you that Mr. Garner's car wa~ in the gn- .
· rage and he'd come' out there and got him, didn't
he°l
A. How was. Q. Before
first of March, the ta.xi driver had told you:
tJuxt l\fr, Garner's car was in .the .gal'age and be'd come mit
and gotten him, didn it he1
A.. No, l1e: told tne he wasn't out there ..
Q. ·why was he telling ygu that Mr. Gamer's car was in
the garag~e for then f
A. I said it might have·. been then.
Q.. Didn't you just say you may have learned it from tl1e
taxi driver?
A. Yes, sir..

the

Mr. Spencet: He said Im muy have,

Q. Did you or did you not, that's what I w·aut to know!
A. I don't know who I learned it from.
Q. What was the occasion that ygu learned it then t
A. I was investigating.
Q. Whereabouts were you when you learned it Y
A. I was all over Ha1·risonburg.
Q. Where was it that you learned that his car was in the
g·aragef
A. On the street somewhere; I don ''t know where.
·
· Q. Mr. Kiser, was there any· change made in this log that's
been introduced in evidence here Y
page 1.481 ~ A. I don't know whether it was changed, 01"
not. I didn 1t see any erasing when I looked at
it. I don't know what's been done to it since.

•
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Mr. Messick: W11ero is the logY
Mr. Spencer: Let us look at it, Mr. Messick.

Q. Does that look to you like it did that night, at the time
you saw it (handing exhibit to witness)?
. A. There wasn't anv red line.
Q. Yes, the red line was put 011 by the court reporter at
the reqnest of the Commonwealth.
A. It looks about the same.
Q. You see that amount over there, $1.10, for a trip at niue
o'clock at night on North Main, don't you, sir?
A. I see that; yes, sir.
Q. I '11 ask you to tell this jury if the taxi driver didu ·t
tell you that he remembered going out to Bob's Restaurant
on North Main Street, picking· up two ladies, and taking tlwm
to different places, and then going out to Mr. Garner's hon:.--e
and getting Mrs. Velin and taking her home, and that the
charge put down thereof. a dollar and ten cents covered the
-three trips f
•
A. That was the third time he saw me; yes, sir.
Q. And he told you that f
A. Yes, sir. The first two times he wasn't there at Clinton Avenue.
page 148Z ~ Q. He -said because the log didn't shQw tliat
he had gone to Clinton Avenue that that's tl,e
reason why be thought he wasn't there, but when he checked
that and found that he had returned $1.10 for three pas~engers that. he remembered he bad gone there. That's what
he told you, didn't he ·f
•
A. No, sir, he said if he had went to Clintqu A. venue that
it would have been logged. That's what he told me the fir8t
two times.
.
Q. But the third time when he saw that he had returned
$1.10 for three passengers, he told you exactly where he l1nd
been?
A. The third time; yes, sir.
Q. Yes, sir.
A. The first two times he wasn't there.
l\Ir. Messick: You may stand aside.
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RE-DIRECT EXAMINATION.
By Mr. Hoover:
.
. ·Q. Just another question, Mr. Kiser. Did you, on February 21, or February 22, in Bowers' Restaurant on East Market Street, have any co11versation with Mr. Garner concerning· the Smith case T
.A. No, sir. That Smith case was never mentioned betwe(lri
Mr. Garner and myself until March 1 out here on North :Main
Street when I stopped him and over in the jail, and that'~
the only. time Mr. Garner and I have ev.er menpage 1483 ~ tioned that Smith case.
·
. Q. Didn't sit up there on the counter stools
and talk about iU
A. Positively no.
Mr. Hoover: All right.
RE-CROSS EXAMINATION.
·Bv Mr. Messick:
·Q. You can remember that?°
A. Yes, sir.
Q. But you can't remember where it was or to whom it was
or the occasion that his automobile was in the garage?
A. Well, now, I talked to a good many people, Mr. Messick, and I don't think you can remember all of the peopfo
you've talked to in over fourteen months ago.
Mr. Spencer: As a matter of fact, if he did P.ick it up, he
isn't requi~ed to g·ive their names unless he wants to.
1\Ir. Messick: Stand aside.
Mr. Hoover: Stand aside.
Witness left the stand.
The Court: Mr. Heatwole is here from the weather !Station.
l\Ir. l\Iessick: Will Your Honor give us justpage 1484 ~ Mr. Spencer: We'll yield to you.
l\Ir. Messick: Will Your Honor hold up a few
minutes until we can talk to ].fr. Heatwole t
·(A brief recess was taken to allow counsel to confer~)
(Note: Pursuant to agreement of counsel, the next witness
will take the stand, out of order, for the defendant.)
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J. B. HEATWOLE,
:sworn for the defendant.
DIRECT EXAMINATION.
·By Mr. Messick:
Q. Mr. Heatwole; I oolieve you are the Cooperativ.e Ob:server of the United States Department .of Commerce
1Veather Bur.eau 1
A. Yes, sir~
Q. Where is this ~tation loca~dJ
A. Dale Enterprise.
Q. In Rockingham County!
A. That's 1·ight.
_
Q. I believe the el.evatic;m .at Dale E:m.terpris-e · is 1,300
.feet?
A. Ye$, sir.
JJage 1485 '} Q. What is the elevation in HarrisonburgY
A. I couldn't tell for. certain but I think it is
:around 11500 feet.
.
Q. Mr. Heatwole, I will ask you to take this weather re-.
port and, starting· with· the 17th of February on through fo
the 22nd of February, tell us about the question of snow.
A. Starting at the 17tht
'
Q. Yes, s~r.
A. What ·do you want, snow.?
·Q. Yes, sir, or rain or anything that happened.
A. On the 17th of January-February, 1945, the amoun1
of snow on the ground at four p. m. was four inches.
Q. How about the 18th?
A. On the 18th, there was two inches.
Q. How a bout on the 19th Y
A. Two inches still r.emained; two inches.
Q. How about on the 20th!
A. On the 20th it melted down to one inch.
Q. How about 011 the 21sU
A. On the 21st, it was reported as a trace.
Q. "\Vhat do· you mean by :a ''trace''!
A. Not enough to measure.
Q. About what time of day are those observations made?
A. On the 20th, the observation on the one i]J.ch was at
eight a. m.
pag·e 1486 ~ Q. On the 22nd, was there any snow at alH
A. No, sirt no snow at all reported on the
22nd.
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Q.. Did. they have m1y rain during that time[
A .. Well, on the. 22nd,, we: have out here in this colunm
"rain:"..
·
Q. Do you know whether or not if 1·ained -aIIY in Harris011bu.rg on the afternoon of the 20th 7
A.. No, sir, I couldn't say ..
Q. That was . the· question of what happe'lled out at Da.le,
Enterprise? · .
.
A .. Yes, sir.
Q. As I understand on the morning of the 20th at eight
a. m. there was one inch of snow on the ground?
A. Yes, sir, that's right..
·
Q. And on the morning of the 21st tliere was a trace, which
is insufficient to measure!
A. Tbat's right.
Q. And on the 22nd you couldn't se.e any at alH'
A. No, s~r, none recorded.
Mr. Messick: This is au official paper that he has to take
back.
·
Mr. Spencer: Mr. ·Messick, we've seen it; we understand.
Mr. Messick: The reason why I said that, I clidn 't waut
1
to introduce the official paper that he· has tn
page 1487 ~ take back as an exbiibt in the case. You gentfomen understand that. You can cross examine.
CROSS EXAMINATION.

By :Mr. Spencer:
Q. Mr. Heatwole, would you let me look at that a minute,.
please, sir Y
A. Yes, sir.
Q. This is the 20th here ·1
A. Yes, sir.
Q. Where is your snow f
A. Right there i11 this column (indicating).
Q. It appears here also that it snowed some or trace of
snow that day 1
A. On which dayf
Q. On the 20th f
A. Yes, we had a trace.
Q. A trace of snow and a trace of rain?
A. A trace of snow and the amount in inches would amount
to only a trace if it would be melted.
Q. What was the average temperature that day!
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J. B. Heatwole .
.A.. Average temperature was-the 20th, the maximum temperature was 38; the minimum tempe1 ature 15; and the set
temperature at sunset was 36.
Q. That's just about four degrees above freezing, isn'tit?
page 1488 ~ A. Yes, sir.
Q. Can you tell us what was the coldest--·
.A.. Couldn't tell von at what time. It was sometime during the night. The thermometer doesn't register the thne
that it reaches the lowest point.
·
.
Q. You say this column here shows the time of ending,
doesn't it 1
.A.. That's the time of ending.
Q. Now the time.li.. Time of. beginning.
Q. The time of beg·inning- of the readings on that day wc•1·e
seven a. m. J
A. That's rig·ht.
Q. And the end of the reading was eight a. m.?
.A.. That's right; that's 8 a. m.
·
Q. That means eight a. 'Ju. the following morning 1
A. Eight a. m. is the time tl1e measurement was ta ken when
the snow ceases, why that's on this date.
Q. Up here in the top of the column it says "Time of Beginning' '.
·
A. Sure.
Q. And '' Time of Ending''.
A. Yes, sir: Time of ending on tho· 20th, eight a. m.
Q. That means the observation for the day?
A. Yes, observations are ·usually taken in tlu"\
page 1489 ~ evening·. Of course, snow is measured wlien it
ceases to put down because if you wouldn't
measure it then it may some melt if you'd wait until later on
in the day.
Q. Up here on the 17th, the same columns, Time of Beginning and Time of Ending, it says it began at three a. m.
and ran to four p. m.
A. Yes, sir.
·
Q. And you said that the reading-I mean the amount of
snow was .as of four p. m.?
A. Uh~huh.
Q. That was at the end 1
A. That was when the reading· was supposed to be tak(ln,
when it ceased to snow.
1
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Q. And this reading then at eight a. m. as to-on the 20th
at eight a. 111. as the time it was taken, means eight a. m. the
following day, the 21st?
A. It means on the day.
Q. You can't get-you mean they took it-you took it at
seven a. m. and eight a. m. the same day, just for one hour?
A. Yes, must have been.
Q. And at that time there was one inch?
A. Yes, sir.
.
Mr. Messick: That's all, Mr. Heatwole. Thank you, sir.
Witness left the stand. ·
page 1490 ~

W. J. KEAN,
recalled in rebuttal.
DIRECT EXAMINATION.

· Bv- :Mr. Hoover:
· Q. Chief Kean, you testified in this case last" week, did you
uotf
A.- Yes, sir.
Q. I want to ask you whether or not, on the night of March
1, when Mr. Garner was picked up on North Main Street
and taken to the County jail for questioning, whether or not
at that time he told you anything abo~t a young woman being at his house when he got there f

#

Mr. Messick: It's been gone into fully on direct examination-cross examination. I asked him about being· at the
Elk's Club, if he ha.d not seen the young lady there at the
Elk's Club. Now there's no use in repeating.
:Mr. Hoover: Your Honor, it seems we have exactly the
same situation as we did with Officer Kiser. I don't think
that that question was developed on the direct examination.
I think I would vor:.ch for that. But irrespective of that, the
clefendant has gotten on the stand and told about these conversations which I'm about to go into and I offer Chief Kean
as a · rebuttal witness on those questions.
page 1491 ~
l\Ir. Messick: You do not recall that he was
examined about that and I asked him if he was
up at the Elk's Club and saw the young lady at the Elk's
Club and dance at the Elk's Club?
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'Mr. Ho'Ov:er-: It may he that you did :but I'm talking about
·what I did.
•
Mr. Messick: You examined him fully as to everything
that be did and sai:rl.
Mr.. Hoover: The Court bas said that you may go .ahead
:and answer the question. You did say tbaU
·The Court: Yes .
.}fr~ .Rammer:: E,xccption noted.
A. He did not, sh..
Q. Did be refuse to tell the name of any such woman on.
:the ground that he didn~t want to bring her into the picture!
A. That was told to Mr. Benner.
Q. That was told to Mr. Benner j
A. Yes.
Q. What woman was he talking about?
.A. I don't 1nrnw. No name was mentioned~
·Q. Dirl ytlu, :at that time, say any.thing to him about you
]mew who he was talking about, that you liad seen the sa1ne
woman at the Elk's dance 2
1.L No, sir, I did not.
}Jage 1492 } - Mr. Hoover: I think that's all

CROSS EXAMINATION..

By Mr. Messick::
.
Q. Chief, you said tliat was told to Mr. Be~mer t
A. In my pJ.·esence.
·
·Q. In your presence. Then on the night Mr. Garner was
arrested he told Mr. Benner, in your presence, that he would
refuse to give the name of the young- lady that was out at
]1is house¥
A. No, sir, l1c did not.
Q. What was told to Mr. Benner by him then!
A. Mr. Benner a~ked him the name of the young lady he
was going· with, if she worked in the bank, -and he said he·
would rather not t~ll.
Q. Rather not tell?
A. That's right.
Q. Why was he asking him about the young lady he was
going with then?
A. I don't know. You'll have to ask Mr. Benner.
Q• .And when l1e refused to tell, didn't then this thing come
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np about being the same girl that he took to the Elik's ClnlJ':.
A. No, sir.
.
Q. You don't remember that, do you f
A. I said, no, that nothing like tlmt was· tolt[
pag·e 1493} in my presence.
Q. Nothing like tbat was told in your prf.~sence f
A. Yes, sir. ·
· .
Q. But the girl t:Erat he was going· with was brought np b3r
Mr. Benner in yG>ur presenceMr,, Spencer: Wait a minute, Mr. I\fos·sfok. Don't misThere was a girl over at the bank, not the one you
are talking about ..
Mr. Messick: All right.

quote.

Q. But a girl's name was brought up that he was going
with and he said he didn't care to mention her name, clidn 't

heY

A. I didn't hear any name mentioned.

Q. Didn't he say that he clidn 't care to bring her name
into itf
A. Tbat"s rig·ht..

Mr. Messick:

Stand aside.

RE-DIRECT EXAMINATION.

·

By Mr. Hoover:
Q. Did that g·irl have anything to do with the question as
to whether or not anyone was in his house that night when
he went home Y
Mr. Messick: Just one minute.

A. Not to my knowledge, sir.
Mr. Messick: I must insist that these gentlepag·e 1494 ~ men observe some rules in regard to examination of their own witnesses. They can't cros't
examine their own witnesses and I object to it, Judge, most
strenuously.
The Court: I've tried to stop it, and tl1e only thing· is that
the questions aren't particularly all out of kelter. Go ahead.
Mr. Hoover: It is rebuttal testimony, Your Honor.
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H'illis Benner.
I

Mr. Messick: Rebuttal testh11ony and you are still cross
examining your own wituess.
Note our exception in the record.
:Mr. Hoovet·: Stand aside.
:\Vitness left the stand ..

vVILLIS BENNER,
sworn in rebuttal.

DIRECT lnXAM!NATION.
Bv Mr. Hoover:
·Q. What is your name, sir!
A. Willis Benner.
Q. Where do you live¥
A. Rar.tisonbutg, Virg·inia.
Q. What is your age, sir?
A. 1hirty-five.
page 1495
Q. What is yotlt OCCQpation?
A. Pm F. B. I. agent; :Biedei'al Bui'eau of Investigation investigato1'.
Q. Located in Hati'isonbtirg perh1anently; you work out
from ltatrisonbutg f
A. That's correct.
Q. How long have you been with the Federal Bureau of
Inve·stigatioii 1
·
A. Since January 5, 1942.
Q. How long· have you been stationed at Harrisonburg, Mr.
Benner¥
A. App~:oximately seventeen months •.
:J. Mr. Benner, were yon with Officer Kiser mid Chief of
Police Kean on the night Ralph R. Gamer was picked up
for questioning Y
A. I was.
Q. Where was he picked up?
A. It was on North Main. I don't know the exact location
but it was out past Nelson Huffman's :filling.station.
Q. Did you talk with him then f
.

r

A. No.

Q. Who did?
A, Kiser got out of the car and went hack to talk to him.
Q. Then what occurred 1
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pag·e 1496 ~

A. Kiser retm~ned to the ·car and said that he
had asked him to accompany him to the station
and he had agreed.
Q. Then did you go to the station?
A. I went to the station with him, or to the jail.
Q. Were you present during the questioning· of Mr. -Garner,
at that time?
A. When we got to the jail?
Q. Yes.
A. During part of the interview.
Q. What part of the interview did you hear 1
A. The first part and the last part.
Q. vVhy was it that you missed some of it there in between?
A. I was called to the phone by Sheriff Callender; I had two
long-distance calls.
Q. You had three calls altogether?
A. I had three calls altogether.
_
Q. Did you testify in the previous trial here, Mr. Benner?
A. I did not.
Q. How do you happen to be testifying here today; what
is your situation with reference to appearing in state courts?
A. I was called to the stand by the Commonwealth's Attorney in connection with any part that I may have in the case,
any testimony that I can add.
pag·c 1497 ~ Q. Did you have to obtain special permission
from the Bmeau to testify1
Mr. Hammer: ·we object to that, if Your Honor please.
Mr. Messick: ·what difference does that make? He's here
as a witness. We object.
Mr. Hammer: ·whether he had to get special leave or no
special leave, we don't care what kind of leave he got.
Mr. Hoover: Your Honor, the reason I asked that question
is by virtue of the fact that he had not been p1;eviously called
and show by his testimonyMr. Messick: If he could have gotten leave this time, he
'
could have gotten it before.
The Court: Go ahead.
Mr. Spencer: Judge, we don't want to be placed in the
position, later, for them to say, ''Why didn't you call him
before,'', when there's a valid reason. .
Mr. Messick: You would not be placed in that position; I
assure you· that.
·
Mr. Spencer: You '11 have to put that in writing, Mr. Messick, before I'd rely on it.
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J\!Ir. M-ess"ick: I 'H put it in writh1g, if you want it that way.
Mr. Spencer: Put it in writing.
Mr. Hammer.: We are objecting .to it as being
immaterial, if Your Honor please. It has nothing to do with it.
The Court.: I overrule your objection.
:Mr. Hammer: Exception.
A. I did have to get permission tw:ough Washington to
testify in the state court in this case.
Q. When did you get that permission!
·
·
A. This morning.
Q. Mr. Benner, on that night you say you heard the first
part of the interview and the latter part of the interview?
·
A. That's correct.
Q. I '11 ask you whether er .not after you got to the County
jail yQu heard .Mr. Garner say anythui-g to the effect that he
had been expecting to be picked up¥
A. I did.
page 1498}

Mr. Messick: I object as being extremely leading and suggestive.

Q. Then Mr. GarnerQ. Please state what Mr. Garner said that nig}Jt with referrcnce to his whereabouts and his ac~ivities during the time
in question.
J)age 1499 }- A . .As well as I ·can recall, the defendant said
he left his restaurant and went to Friddle's
Restaurant and as I recall that he looked at the clock and it
was approximately s~ven-twenty. He said he was feeling
very bad and that he wanted to get home. He asked Mr. and
l\frs. Koontz to take him home; he didn't have a car. He said
they took him home at that time. I recall him saying that he
got out at. the bottom of the hill and he walked up from the
bottom of the hill, it was too muddy in the vicinity of the
l10use, and he went on into the house. He said he was feeling
very bad. He rubbed himself down with Vicks salve and took
some sort of medicine for ·what he thoug·ht was flu or a cold
and went to bed.
Q. Just go ahead. What else did he say about the rest of
the evening?
·
A. In regard to the questions _tha t were asked him¥
Q. Yes, sir.
.
A. Trooper Kiser asked him wlwn he got there was there
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anyone in his. home. He said thete was not. He said,. '' Did
anyone come to your home after you arrived there!',' He.
said, "They did not''.. "Did you receive any phone calls at
your home?'' He said, '' I did not''. '' Did you make any
· phone calls?'' '' I did not''. He said the next morning he
woke up, called a taxicab, and went on to work. He said,..
· "That was the first I had heard about the case is when the
taxicab driver told me about it" ..
page 1500 ~ Q. Did he say whether or not he had uny
method of establishing those things; whethet he could prove

u,

.

A. He :was asked by Troope1" Kise1• 1 "You couldn't prove:
thaU" And, as ,veil as I can recall, he said, ''That's the·
devil of'~ or "hell of being a bachelor". I don't recall exactly
the words but he mentj.oned being a bachelor.
tl Did he a.t any time during that int.etview, in -your presence, talk about any girl that was there 'i
A. He did not.
Q. Was anything said about a girl t
A. During· the interview 1
Q. Yes, sir.
.
A. I believe there was something mentioned about a girl
that operates-or the name of the girl that operates a beUttty
parlor here in Harrisonburg, which the defendant said, '' I
don't see what that has to do with the case and whv her name
should be brought in at all"i.
· .,
Q. ·what connection did that have with who W'as in the house
that e-vening; any¥
·
.
A. No, no conttection with who ,vas in the house, but either
Chief I(ean or Trooper Kiser Was asking him who his girl
friends were and he gave that answer in co1111ection with that.
Q. Do you ·recall whether or not, during that
page 1501 ~ convel'sation, he was asked about a bruise which
had been on his face f
A- He.was.
Q. Who asked him that; if you recall 1
A. Trooper Kiser.
Q. What did he have to say about a btuise on his face f
A. He denied that there had beert a bruise on his face and he
said, in fact, "I have had no bruises on my face siD:ce I lurvo
been here in Harrisonburg'',
Q. Did he say anything about a swollen and cut l'ing finger I
A. In regard to his finger, I believe t was the one w·ho
asked to look at-in fact, I know I was the one w'l10 asked
to look at the ring, and when he attempted to get it off he
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had very much difficulty and he had to wet his knuckle to
get it off. Then after he got it off, I said, "Would you mind·
holding your two knuckles together?'' And he held them tog·ether in this manner (indicating) and I said, "Well, one
knuckle is larger than the other, the one on the right finger".
And he said, "This knuckle has always been larger than tho
other one''.
Mr. Hoover: Take that witness, Mr. Messick.

CROSS EXAMINATION.

By Mr. :Messick:
(J. Mr. Benner, as I understand, when Mr. Kiser returne<l
to the car out on North Main Street, he told you
page 1502 -~ gentlemen that he had asked Mr. Garner to come
to headquarters and Mr. Garner agreed to do so 1
A. That's correct.
·
Q. When you got down to headquarters then you all proceeded to question him, did you not?
A. That's correct.
Q. And you were there sometime during the questioning
but had gone to the long-distance phone a couple times during
the questioning?
A. That's correct.
Q. And, of co~rse, as to what occurred while you were at the
long-distance phone, you wouldn't know¥
A. That's co·rrect.
Q. Mi·. Benner, you did hear Mr. Garner talk about a young
lady that worked at the beauty patlor, didn't you 1
A. That's right.
Q. Did you hear him tell Mr. Kiser about the fact that
there might have been a possibility of a bruise 011 his face
when he was attacked by a man out at the Spotswood Country
Club on February 3, 1945 Y
·
A. I believe he said he might have received a bruise. He
didn't specify the place but he did bring in the fact that h~
had been in some sort of a fight; he had to handle someone
out at the Club.
·
Q. vVho had- gotten disorderlyt
page 1503 r A. Disorderly; that's correct.
Q. He didn't hesitate at all to take the ring off .
or anything of that kind, did he?
A. He did not.
Q. And there was a discussion there of a young lady that
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worked at a beauty parlor and he said he didn't see any reason
why he wo~ld have to bring her into it?
A. That's correct.
Q. In other words, he was acting a gentleman under those
circumstances, wasn't he 1
A 1 I imagine he was.
Mr. Messick: Yes, sir. And you can stand aside.
Mr. Hoover: Stand aside.

,vitness left the stand.
Mr. Hoover: Commomvealth rests, Your Honor.
Mr. Messick: We do likewise, Judge.
T:1e Court: Gentlemen of the jury, you are excused until
two o'clock. Be back here and don't let anybody talk to you
about the case or talk about it in your hearing.
The Court: They raised the question of expagE'· 1504 ~ pediting the manner of the haildling of instructions.
Mr. Messick: We wanted to make a motion before we take
up h1structions.
Mr. Spencer: Could we do this, J\fr. Messick, as long as
we are all here, with that mind for the moment anyhow, see
if we couldn't agree. I told the Judge that with great deference, I didn't mean to be suggesting a rule of procedure in his
court, but I did recall that on the last occasion there was a
great deal of confusion arising largely because counsel had
not ,i~xchanged copies of the instructions which they offered.
Mr. Messick: vVe'll only be too glad to do that.
Mr. Spencer: If we could proceed in that way, that we exehar!.g-e copies of those instructions that we intended to present
and; each side have an opportunity to examine the other's
instJ)·uctions and he ready to make their objections, that we
might save a whole lot of time and a whole lot of confusion.
Is tl;1at agreeable with you gentlemen?
Mir. Messick: Yes, certainly.
·
TJ\ie Court: Now you have a motion to make?
.J\ifr. Messick: Yes, sir. I'd like to go in where I can read
a little bit to Your Honor.
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L~ CHAMBERS.

·(Present:: Tlre Court, counsel for the respective parties, .and
the defendant.)

.Mr. .Messick: If Your_ Honor please, we agah1 move to
:strike the evidence in this case and, in addition to (he grounds
that we have already assigned, we now move to ·strike the
evidence on the ground that the testimony of Mrs. David
Rhodes has been completely impeached and refuted by the
testimony of het· husoand arid by the tests of disinterested,
reliable people. "\Ve have shown that it is not physically or
humanly possible for het to ·have recognized the· driver of
.any vehicle on that street on that night or on .any other oc-casion. That evidence stands uncontradicted in this record.
Not only does the evidence show it but the Supreme Court
of Appeals of Virginia recognizes it, took judicial notice of
it as a matter of common knowledge in the case- of Ferg'lt-son
v. The Virgin,ia Tractor. Conipany in 170 Va. 486. There is
not one single scintilla of evidence that in any way shows that
]\fr. Garner was at the Smith home ·on tlie night of February
20, other than the testimony of this Rhodes woman who stands
completely impeached by the testimony of her own husband
and by the testimony of her own neighbors : disinterested
people who we picked up and had make· the tests during the
course and progress of this trial.
page 1506 } Now under such circumstances, how would any
court be willing to let a man be convicted, a man
· of his character too, a man who is awarded the highest medal
of honor that France ever bestows upon a person not a member of their own Army? Judge, to permit this case to go to
the jury would be a mockery on justice. Justice is not blind.
Not only, Your Honor, have we made and conducted these
tests that fully and ..completely impeached that woman, wo
asked her to do it and she refused to do it. And why? There
can be but one answer and she knows that she cannot recog-·
nize a person driving along that street and standing in her
yard, or at the sidewalk level, or when the two cars are meeting.·
Not only that, if Your Honor please, this careful, and painstaking, and thorough investigation by the officers and Federal
Bureau of Investigation has not revealed one thing to ever
indicate that Ralph Garner was ever in that home.
Judge, I think in view of the testimony of Dr. Byers and
the testimony of Dr. Wine that it is completely established
that he committed sui.cide. But even admitting· in this case
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that he met death through criminal agency, there's not
one scintilla of evidence that anywise connects that man with
this offense, other than the testimony of that Rhodes woman
that has been thoroughly impeached before Your Honor;
shown fo be physically and humanly impossible,.
page 1507 ~ and so recognized by the very language of the
Supreme Coul't of this State as a judicial determination of it.
Furthermore, Judge, is it reasonable or possible £or anyone to say that this mighty giant, inflicting a few insignificant
bruises on Frank Smith in that scuffle, .received a bruise that
was not recognizable or discernible by numerous good people,.
including ·the undertaker, including the college professor )l
There is nothing, Judge, in this case to connect this man with
any offense,. if, in fact; an offense has been committed. And
permit a jury to pass on it, without evidence to support it,
when their own witness, Mrs. David Rhodes, refused to take
any tests be~ause she knows she can't see, and who has been
successfully impeached by the testimony of disinterested witnesses: her next door neighbor, the city electrician; Mr~
Armentrout; a Major in the United States Army, a man with
perfect vision; another young man, who had just come back
from Germany, with perfect vision; a man who owns an electrical shop right in stone's throw of this courthouse that we
picked up on Saturday night and asked him to go there just
to make these tests; and numerous other witnesses. There
is not a scintilla of evidence, ,Judge, to warrant a suhmission
of this case to the jury as to Ralph H. Garner. And we must
most respectfully move that this Court now· strike the eyidence. ·
i\Ir. Spencer: Are you through, Mr. :Messick!
page 1508 ~ :Mr. Messick: Yes, sir.
.
Mr. Spencer: If Your Honor please, I don't
know whether Your Honor cares to hear any discussion. Without even reading this case, I think I "m familiar with it though
and I challenge Mr. :Messick to say whether or not I'm right:
This was a damage suit in which two automobiles, headed one
towards the other, were involved, and the plaintiff was-it
was contended that the plaintiff was guilty of contributory
negligence and the plaintiff testified that he was blinded by
the on-coming lights momentarily; could11 't see, and that the
language of the Court here is addressed not to the proposition
that no one could, under any circumstances,. see another per. son in a passing car, but thH;t it is a: matter of common knowledge that a person who has been· blinded by the lights can't
see for some short while. Now I don't doubt that Your Honor
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has read that case and got the point without my calling it
to his attention.
.
As to the matter of this young woman being subjected to
tests, I think Your Hoi1or has already ruled on that and heal'd
the entire argument put up. Our contention has been, ancl is,
that the most ubsurcl thing that I can imagine is a test up
there trying to reproduce conditions which don't exist now and
can't be reproduced. Why, one of their own witnesses stated
on the stand that he saw better in Febrnary than he did here
the other night, and they were up there on a·
page 1509 ~ moonlight night. Your Honor knows it to be fl
fact, I think it is just a matter of common knowledge, that on a dark night, the blacker the night the ri10re
light shines up. Yon ean put a black object on a white object
and it will look blacker; you put a. white object on a black
object and it will look whiter.
To say that the tests up there-here's another thing. I
could, in a few minutes, sit down and write Your Honor out
a list of the variables in such a test, such. as the lights on
the on~ car, the kind of lights they had, lights on the other
car, whether they were bright, whether they we1·e dim, whether
they were bent to the left, bent to the right, how wide the
spread of them were. That car which passed there at night
hasn't been-we think we know whose car it was all right,
but the car is not available· and certainly hasn't been indicated
that it was used in the test.
Your Honor will recall t]1is: that. very quickly after they
started putting. on those witnesses and those witnesses were
cross examined, it became apparent that they had not even
simulated the same conditions. They had not turned off of
the road to get out of the ·way of an on-coming cur and, of
necessity, somewhat cut back to keep from running into the .
car parked in front of them.
Going back to the matter of the variables that entered into
it. Those are just a few. A person's vision, the
page 1510 r condition of the eyes at the same time~ I think
it is a matter of common knowledge, and Dr. Cash
testified, that an individual's eyesight varies, nightsight
varies, that people who 8moke cigarettes can't see as well as
people who don't smoke cigarettes; and when you take those
and work them out mathematically, I believe it would
up
into so many figures·that you couldn't even figure it. And wheu
would you know that you didn't have exactly the same conditions!
.
Now we have taken the position and we take it now, and I
know any fairmindecl man knows, that drives an automobile~
that on some occasions you go past ca rs and you don't see the
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person at all. Maybe you are not looking; maybe you are not
intent on it; maybe the conditions arc not quite the same and
you don't recognize them even if you look; maybe once in
fifty, maybe once in a hundred-I'm not able to say how
often-you go by cars and when you· get abreast of them and
happen to look around you see a person whom you know and
recognize. I'll bet I've bad fifty people tell me since I have
been here, since this trial has been g·oing on, that they, themse I,·es, have had that same experience.
l\Ir. Hoover and his wife and I were driving around the
street the other night iu the residential section and recognized at ]east two people as we passed. VVe are relying entirely on this jury knowing what is the matter of common
•
knowledge, namely, that if you: go u·p there and
page 1511 ~ run a test a hundred times and not recognize a
person; maybe on the hundred and first you 'cl
recognize them.. I think that the testimony, of course, that
they couldn't tell whether it was man or woman, black or
white, is so utterly absurd that the jury will throw it out
of the window.
Now we firmly believe that the evidence here shows-they
said the evidence shows suicide. "\Vhat evidence shows suicide? They have talked about, in their opening statement,.
we have, from time to time, heard, that they ,yere going to
prove that he tried to hang himself but there's rto sucb evidence in this case. Their own doctor and Frank Smith's own
doctor said no such thing. He didn't indicate that he thought
this man was likely to commit suicide. Even so, it would be
of very little value. He said that most any man under those
circumstances, knowing that his home had been invaded, or
thinking that his home had been invaded, and he was bitterly
determined to keep his home and wife, and he was going
to get the man who was breaking up his home, were the natural
reactions of a man in that situation. He was unstrung,
nervous, 11pset, and subject, I believe, under a very leading
question, to terrible and violent emotions. What man wouldn't
bef
Now the physieal facts: Dr. Cash says he just doesn't see
how it could be done and, Judge, neither do we see how it
could be done, so far as suicide is concerned. Dr.
pag~ 1512 ~ Byers' opinion, in my conception, is of no value
whatever. He has said before and he says here
that that opinion as to it being suicide was based on what he
found .out up to twelve o'clock that night. And he did not
take into consideration the fact that this man was seen going
in there, that the next morning his face was bruised, and his
ring finger was cut and swollen. He didn't take into con-
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side.ration those remarkable facts that when questioned and
under circumsta:11ces such :as he was bound to know that he
·was under sus,picion of the murdex .of Frank Smith, that h~
nevertheless, said the1'e was nobody there.
N ohvithstanding'-and the other evidence of the cab driver
on two occasions.. "-'lzy M1·.. Kiser was trying to find out how
Garner got :downtown that night and the cab driver just as
well have been cove-rin.g up the fact that he brought him downtown to gef the Klingstein car when he told the first two
stories, or somebody else's car, or the third time when he
:c~mes back .and says, "Yes, I did". Now Mr. Kiser's testi:mony said that man took and showed him that log in order
'to prove that he didn't go out there. Now they come forward
with the same log and try ,to prove that be did go out there.
Now that's typical of tl1e evidence thro~g·hout this case.
We, very earnestly, urge upon the Court that the evidence
is strong·er in this case than it was in the Smith case; substantially stronger.
page 1513 ~ Mr. Messick: Now, if Your Honor please, I
say this lady is impeached by the Commonwealth's own evidence, and he so testified at the present trial
as he did the other one-Mr. Rhodes did (Reading):
''Question: Did you ,attempt to. see who was driving that
car? .
.
."Answer: You cannot when there is a car facing the driver;
it throws a light in your face and you_ cannot see.'1
The Courb "Whose testimony!
l\£r. Messick: Yes, sir. (Reading)
''You did not see who the operator. was 1
Answer: No, sir.''
Q

Mr~ Spencer: ·why don't you testify f Read on down. He
said he didn't look.
The Court: Who was i U
Mr .. -Messick: That's Mr. Rhodes' testimony, the driver of
the car in which his wife was riding. That was his testimony
here at this trial and it was the testimony before.
Now in this case of Ferguson v. The V1,rginia Tractor Cornvany, the occupants of the car said that they did not see the
parked truck.because of the fact that they had met the lights
of another automobile. And the Supreme Court says that's
absolutely correct, that you can:,t. Here's what the plaintiff
testified to: the plaintiff testified it was a very
}Jage 1514 ~ dark night and the bright lights of the on-coming
car were directly in his eyes.
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Mr. Spencer~ Where in this case is there any evidenceMr. Messick~ Rhodes' testimony and her testimony too,.
that the car was coming right at them, that it was about to
run over them 1 that it was about to wreck them, that she was.
looking right at it. That's her testimony.
Now talk about the tests, Judge, we made the tests on
Wednesday night, which was a bright, moonlight night; we.
ma~e the tests again on Thursday night; whic~ was a partially moonlight night; we made the tests again 011 Saturday
night when it was a dark night. And we took the disinterested citizens of this community and m.ade those tests, and
we made them to meet every requirement that. those gentlemen raised. We even-we took the. tests with high lights ancl
low lights J we took the tests with dash lights on and dash
lights o-ff ;-we took the tests by showing that Mr. Ga1·ner was.
looking b_ac~ with his hat turned up by proving that by a witness who ;1ode in the back of the car with him. We met every
requirement; every time they've raised something, I would
then dot it down and go back and make a test to meet what
they said.
And the evidence shows, Judge, that it is physically and not
humanly possible for that woman to have recognized the <lrivei~
of any vehicle on that street. And, as I say, the Supreme
Court so recognizes. So the only evidence that
page 1515 r the Commonwealth has in this case that in anywise at all tends to show tl1at Mr. Garner was .at
the Smith home is the testimony of a woman who has been
successfully in;ipeached by her own neighbors and by disinterested people and who refuses to make ~ test because she
knows that she cannot see.
Mr. Spencer ~ She didn't do .any such thing, Judge. The
attorneys for the Commonwealth r·efused to permit her to
be up there.
•
Mr. Messick: I asked her on the witness stand if she would
take a test and she said she wouldn't. That was her sworn
testimony.
1\fr. Spencer: But who was- going· to administer the tesU
Mr. Hammer : We asked you and everyone else. \Ye are
perfectly willing to let everyone go there.
Mr. Messick: If it wasn't trne, don't you know that the
Comnionwealth would have witnesses here to show bv tests
that it could be done! But they have not got them and they
didn,t put them on, and they know that it can't be done. And
I even went so far, Your Hono:r:Mr. Spencer: Mr. Messick, I want to correet you on one
thing I say that's false: that you said we know it can't be
done. I know it can be done, sir.
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Mr. Messick: Then why don't you do it?
Mr. Spencer: Because I know that you can't reproduce
the conditions up there.
:Mr. Messick: "\¥hat condition is it that you
page 1516 ~ can't reproduce¥
Mr. Spencer: You objected this morning to
Mr. Kiser testifying about the ground, that it wouldn't be
.
shown that there wasMr. Messick: At some other place. If Mr. Kiser had made
tests th~re, then his evidence would have been admissible.
Now what condition existed that I didn't reproduce by the
evidence? Point that out to the Court if you can.
Mr. Spencer: I .can point out many of them.
Mr. Messick: Point out one condition.
Mr. Spencer: \\7 as there any snow on the ground on theirM:r. Messick: There was no snow on the ground on the
night of the 20th.
.,.
Mr. Spencer: There was snow on the ground on the night
of the 20th.
Mr. Messick: No, sir, at eight o'clock a. m. on the morning
of the 20th, there was an inch of snow on the gTound. On
the following morning,! there wasn't sufficient to measure 1 so
it melted during the day of the 20th, not the night of the
21st. Furthermore the testimonvMr. Spencer: You cRlled on ine, I tl1ought; toMr. Messick: Fnrtl1ermore. the testimonv of the Slieriff
and the Chief of Police was that there wasn't any· snow up
there. If .there llad been snow up there they
page 1517 ~ could have seen the car tracks in tbe ~mow; they
could have trarked whatever man came out of
the house. In one breath he wants snow; in the next breath
you don't want. any. Now you name the conditions as they
existed that we haven't met fully in om tests.
Mr. Sp~ncer: I say that- Sheriff Callender testified that
there was some snow up there. And I 8ay tllat everybody
that's testified, that lms been asked anything about nny snow1
said there was snow on tl1e ground that night. The weather
report shows there was snow.
Mr. Messick: Snow at eig-ht o'clock that morning but none
tha~ niglit. That's wlutt the weather report...:_
·. Mr. Spencer: It doesn't 8how any such thing:
Mr. Messick: It does so, because it showed on the day and ..
morning of the 21st t}iere wa8 no snow.
The Con rt: That's only n ·relative term.
M:r. Spencer: ,J udg·t"l, hP. asked me to name the conditions.
Mr. Messick: I did. Have you got any other conditions
that you want to name? l want them to go into the reeorcl.
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Spencer: I couldn't begin to name them all.
Messick: Just name some of them.
Spencer: I'll undertake to do so if you '11 quit cutting

:Messick: Name some of them.
M:r. Spencer: That we don't know what that
page 1518 ~ car-we'll say we don't have the car in which
l\Ir. Garner was driving; we know nothing of the
condition of the lights; that your tests weren't taken in the
same time of year; that you knew about this thing and there
was snow on the ground during the month of February, and
you say you took your tests but the evidence shows that you
didn't take any tests with snow on the ground; that the matter of moonlight would have nothing whatever to do-would
only be a slight contributing factor of the visibility under
those circumstances. It is well known- fact that the darker
the night, the ..more the lights from an automobile shine. You
can go by a white house or white filling station at nig·ht and
you '11 see the lights to your side lengthening off, way off to
the side, and I know-let's see, we don't know whether the
lig·ht~ were up or whether they were down.. I don't know., I
don't believe one time, that now you would be able to run
by the cars and get in the same position and have that girl
in the same position.
·
Nqw if you would be willing to rnn by there-I won't say
what you are willing to do because I think it i.s a matter of
common knowledge; 1 know it myself to be a fact and everybody else knows it to be a'fact: I tbii~k that you do sometimes
recognize drivers and you might go by a hundred drivers and
not recognize them. That's the contention we've maintained.
,ve could have brought fifty people here and proved that they
one time or other recog11ized people as they
page 1519 ~ passed them, but what good· does that do? You
don't prove the same conditions-the. very objection you made-and I say and the Court, I thoug·ht had so
ruled, that you co11ldn 't reproduce the conditions there.
Mr. Messick: "\Ve did reproduce them, Judge. We took
the moonlight night and we took the dark night; we took tl1em
both. We took the requirements of hig·h heaclJights and low
headlights; tried it both wayR. We took everything that these
gentlemen raised. w· e took the same time of year, in Feb~
ruary, and nobody was able to recognize anybody, tell whether
they were black or white, man or woman. Furthermore,
Jud~e, we took it where she said she was standing and recognized him.
Talk about automobiles: V\T c ui-ied various and sundrv
kinds of automobiles in this case, just any automobile we
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could pick up or borrow-Pontiacs, we had Dodges., we had
Plymouths-just any kiud that we could get, any kind And
that. woman has been absolutely :successfully impeached by
testimony of disinterested witnesses that it is physically impossible to .do, .and Your Honor knows those people. Your
Honor knows Mr. Armentrout: ,Just went and got him ·at his
110me and asked him to come .out and make the test. He is a
icity electrical inspector.
·
The Court: I didn't know hlm.
Mr.. :Messick-: "\Ve tried ev.erything in the
}Jage 1520 } '"\vorld to :reproduce every condition. We .even
. went sQ far, Judge, as drive an automobile up in
the street and stop and people standing where she said she
was. Tirey couldn't even recognize them or tell whether they
were black ·or whit~, man or woman, st.o:ppe.d~
l\Ir. Spencer: ,ve arc not talking about where she was
1,ta11ding·. "\Yhere they passed.
Mr. Messick: Slie said ·she Tecognized him both times.
·That's her sworn testimony. Now we took' th'em-we had a
ear come witl1 dim lights, with a man in the back seat to see
that Mr. Garner was sitting up. That car approached with
-dim lights; the car meeting had on bright lights ; the dashbQard lights were on· in the car that was headed north; the
-car beaded south bad its dashboard lights· off; we parked a
vehicle on that side of the street right there in front of the
. 11ome; we cut in to that Yehicle, cut out that way and another
car crowded us and we almost wrecked in an effort to do
-everything tl1at these gentlemen contended for. And disinterested people, good citizens, have said to Your Honor
and this jmy. that it is physically impossible to do it; that Y.ou
can't recog111ze anybody tl1eire on that street at that pomt
. 1mder such circumstances.
Mr. Spen~r: If Your Honor please, may I-are you
througbf
l\Ir. Messick: No, I'm not through. If these
1Jage 1521 } g-entlemen-they've known all of tl1e time that
we were making these tests and they could have
g-otten witnesses to make the tests., and we offered to take
this Court and this jury t]1ere to see with their own eyes; we
asked His Honor to pick out a friend of his t1iat he could
trust wl10 had young and good eyes and g~o there and take
the test in His Honor's presence and report his :findings, be-·
cause, Judge, we know that it was physically and-that it
wasn't physically or humanly possible for them to make-for
them to see and recognize the driver of nny vehicle on that
street.
Judge, could you let any man be convicted on the testimony
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of a woman who has been impeached to that extent, and th~
physical .facts are such that it can't-her testimony can't
possibly be true Y We've met every test. Everything that
they've tried to raise, we went out and-raised on cross examination, we'd go out the next night and do it exactly as.
they wanted it done.
Mr. Spencer: The same people that couldn't see, of course __
Mr. Hammer: Same whaU
Mr. Spencer: The same people who couldn't see before.
Mr. Messiek: · No, sir. We picke·d up a man here Saturday
night; we piek~d up a man there right.in the vicinity Saturday
night; we picked up one on the street who owns the electrical
shop; we picked up her next door neighbor, accipage 1522 } dentally, to make the test; n young· man who
holds a pilot's license, who flies planes., and has
20/20 vision.
Mr. Spencer : ,vhy, if all Mr. Messick says is true, I don't
te1·m that impeachment in the ordinary sense of the word~
We have maintained, and do maintain most earnestly, that
they· could not reproduce conditio~s. Now they said they
conducted experiments back yonder in February; there was
snow on the ground during the month of February. Do they
tell Your Honor that they picked a time·wl1en there was snow
on the ground T They do not. It was only after cross examination on how Mr. Garner, or any of the rest of;them were
sitting in the car, that they went back and with Mr. Coan
• and somebody else sitting on the back seat to verify the fact
that Garner was sitting normally._ They made a test-and
he refers to Mr. Armentrout. As I recall Mr. Armentrout 's
testimony, he said he stood still and he couldn't recognize
perhaps five or six cars going by. When tl1ey g·ot him over on
the test, on the other side, he didn't even remember l1aving
made it and he wasn't looking at the time the test was made.
But I have no quarrel witli that. I think that the jury is
entitled to know; they've heard all of that. The rul(l only
applies if the test~mony is inl1er~ntly incredible.
Now here's a witness that says she saw something. That
witness isn't impeached as !o her charncter, ber reputation,
she has no motive to tell an untruth, she has no
page 1523 ~ hope of reward, there's no bias or prejudice. I
asked Mr. Garner yesterday, ancl they just raised
sand, if he knew of any reason why any of these people had
any prejudice against llim. And they didn't even want to let
me ask that question, as to whether or not he knew of any
bias or prejudice that that woman, or any of the rest of them,
had against him.
Mr. Messick: Didn't want you to ask that question? I

_/7
-

didn't want you to ask this witnesi;;· why, if he knew any reason
why another witness should be lying &boµt him~
Mr. £panoar; If ~he wasn't telling the truth, she was lying.
1\fr. Messfo~: Sh~ 's absolut~ly mistaken. Her testhnony is
ab~olut~ly inherently incredibw, in view of the tests.
J\fr. 8p{3ncel·: I a.sked yoll if you were~
Mr. M.ea~fok t Bµt if you m.ake a stfl.toment that I did so
nIUl so, I'm going· to corretlt you.
.
J\Jr. Spe:Qaen Yon hav9 corr~cted m.~ tba.t you didn't want
~ to cwrr~t him a.bout thnt matter and you show it very
plainly~ But, J mlge, tb~r~ i~ other evide11Qe in tlJe case, lt11
of whwh t~s in with hor testimony. Yoq mm't just take on~
11ie.c~ of evidenc.e nnd say that pie.oe of evidence--,.l'll say
this, thf).t jf tbat were the only pie~e of evjdenc~ th~t we bad
pointing; tQ £lim Garner tl1nt the Q_ase ought to be disJnisse0q
that there would be a do·ubt about it B»t when y.ou take
t11at fatt, and tho fijct t}lpt that girl says she
p;ige 152,4: ~ s&w that man, &nd lo ijJ].d behold you fiqd ·that
·
man the next morning had a brni~~d che~k, that
he wa~ qµite J}.f}rvnus abimt tho thing, that he goes down to
s~e }1~r, ·tbat he's got lwr telepl1one office and residence on
· his book :-would anyone reasonably beJhwe that that girl was
wrong, or noU I'd ~ny she W.AS right.
And l1i.s a.libj; Be nr~t £ays nobody w~s then~; then he
says-of course, I'm jm;t pointing out these things, ta~i.ng
tlw Commonwealth's side, if the Comm.onwealth witJ1(jss.as be
believed-when questioned about it at first a11d inul.er cir.eurpstAiwes bound tq htnl~ Jmown wluit they were qufsttoni;ng him

nbo11t, 1-md th;}t he

WtlS

under

SUSpictt)Jl

at. l~.a~t for J»tJrif~r,

he says one thing·: I was tbe1·e by myself, l hn,d 1iQ pb.<me
en.Us, I hnd Jl).adp -110 pl10n..e calls, nobpdy came t.o my house in
the {!vening, a11d I cai1 't pr.ove it, LQ Jl~d behold he QOJPes up
t.o t}ie trial with Mr.s. v\TiJ1ifred V.elin was· there all of tbe
tjm..~. Th~ t.ab d11ivm· earn~ imd he cam~ out on t4e p.orcl1 an.ii
tlw tti"b 4rivc11 saw him~ Then 1~ pnt t}le cab (:lriver on. \Ve
pr.ove.d the c.ab driver ma.de two or thr.ee contlittjug state,.
1wmt,s, Jfow tJwse thing·~ g·n aJo;ng- with the stf}Jement Qf Mrs.
Rhodes.
Ot .cQ»rs.e th~r.e 's the str~mg evwenc.e here that 1\fr. Ga11:ner
was going with Grace Smith. He's b.een s~-~n up Q1J. tlu~t street
with h(n· a. 1mmb~r of times an.d all of tha.t goes with Mrs.
Rh.odes' testmwnv.
IJamnwr: "\Vbere is the evidm1ee that
page 152!) ~ Smith was mun}eJ·ed? I want )TQll to point that .
·
.o-ut to the Court, jf you ,Qan. Do you h.aye 111Jy
evi.dmiee to point to the fact that Smith was murdere,4?

-

. . Mr,
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so.

Mr. Spencer: I think
Mr. Hammer: ·where is it?
Mr. Spencer: I don't· think that vou can draw but one
conclusion: that the olood was spattered all over the hallway,
in her room, across her bed, on the far wall, the manner in
which it was put, and the fact that he was beat around the
cl1est and face and wound in his head; the fact that there's
never been one spot of blood-I believe ~.fr. Kean did sav this
time-on tlw other case said there wa.sn 't anv-but this time
said there was hut one drop of blood outside of the door;
that Frank Smith couldn't have stood around outside and bled
a11d walked out of there without leaving tracks down those
steps. I think it is wholly incredible thnt a man in .tha~ mood
would bother about getting- a wash raQ." to put over bis head
and bold it to liis head while he went down. You are talking·
about facts, there are a thous~md facts. And, I might add,
no evidence whatever of suicide.
1\fr. Messick: All of the evidence points to suicide as far
as that's concerned. Dr. vYiue, on vour cross examination
this morning-you asked him .if thi~ ,~oman who lmng herself
Rimply by stooping, if she wasn't insane.! and he said, he testified, she was p~ychic, mentally depress_ed, and if
page 1526 ~ this man··
l\Ir. Spe'ncer: ,,7Irnt does psychicMr. Messick: l\f.entallv depressed iR what he said.
Mr. Spencer: He said. "psychic".
Mr. Messick: If this man, Smith, hasn't been described
as that, I don't know.
Mr. Hoover: Don't you recall, l\fr. Messick, that Dr. Wine
said that woman had no evidence of injury about ber; there
were no blood in sig·llt:
:M:r. Messick: It just so happened that tl1e ~vidence of injury in tl1is case was brought about by this man the same
as medical authorities laid down: people who are going to
Clommit suicide m~cle numerous woundc:; on themselves. Just
Jike the jndg-e of one of ~"our neighboring courts down here;
just like I read a bout a Congressmal) a few weeks ago shot
himself, cut his wrists, turned on the g·as, and everything
else.
·
Mr. Spencer: But yon tell us one case whete ·they hit tl1emr-:elves on the eve and chin.
l\fr. Messick; You know how tlle bruises Q·ot on tlmt man's
face and there's only one logicEll conrlnsion therefrom. Thev
,veren 't bruises, t11cv were· red marks when tlie underfa ke;"
saw them; red spots. They g·o on there.. on tl1at man. when
J1e ,vas hanging hirnRe]f, lie put them on. tl1ere when he was
hanging him, when he was in convulsions of death .. There's
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no ·question :about that. Do you for one instant
page 1527 } think that if Slim Garner had put them .oil there
they would ha've been insignificant bruises Y My
goodness, .Judge, if Slim Garner had hit that man, big as he
is, it would have broken the skin, it would have been a terrific
bruise. It is. just .absurd.
And if Frank Smith-I again refer to the -battle of the
giants-had hit !fr. Garner on the cheek, a man weighing 205
pounds, .strong, powerful, muscular man, just back from the
Army, do you think he would have had an insignificant bruise
-0n his face? Of course., not.
There has been absolutelv no evidence to connect this man
with this offense, if any offense has been committed. And
;as the Court of Appeals has pointed out in the Vance case,
:and in two or three other recent cases, that no court has got
:a right to submit an issue of guilty or innocence to a jury
. ,on testimony that's established as being- incredible or contrary to human experie11ce.. Her testimony is established not
,only as being; incredible· and contrary to human experience,
it has been established as being physieally impossible.
Now that's what has happened. That's whnt we've done.
We've established that her testimony is physically impossible,
much less incredible or contrary to human experience. We .
l1ave established tlla.t it is physically impossible( by the very
de(!ision of the Court of Appeals who recognizes ·that to be a
fact, that vou can't see when two cars meet and
page 1528 ~ the lig·hts of one shine fowards the other. Now
there is no question about it, J udg_e. This. ca'S'e
l1as g·ot no more business going to this jury on any such ,evidence-I wouldn't take the liberty of a dog away on such evi. dence as that, evidence which is shown to be physically impossible, not humanly possible, much less which is incredible
or contrary to human experience, as tl1e Court of Appeals
laid down in the Vance case and as recognized by the court
as being something that can't be clone.
And they said in this Fergil-son v. The Virginia Tractor
C01npanJJ ;" as ·recop:nized by her own husband's t~stimony, that
he couldn't see with the lights staring him in the face; as
recognized by tlie testimony of people who stood in her own
yard, who stood at the sidewalk level and said tbat it was
·physically and not humanly possible to recognize the driver
of a vehicle driving along that street on a moonlight night
or dark night or any other night, that you couldn't- tell.
whether it was a white man or black man, or wlrnther it was a
woman or a man.
Judge, this case has cost this good man his life's savings
now·, and to permit a jury to pass on it under sucl1 circum-

sta~j5, in view of the· conditiou.s that exist in. this· Countyone nmn wa.a put on. that jllfY wh.o iWore on bis. voir dire that
he believed Frank Smith was murder~. Put on that jury.
Mr, Q9Qd. l've g·ot hiff taititn.tluy ~ritten up by the coul't r~porter. li'~ $WOJ.'Utb&.t when he went in that jury
page 1529

~

box that he believed Frnnk Smith was murdered
and he wa~ 11Ccaptad a.s a juror.

Th~ Oourt: Why didn't you=
Mr, }les~wk: I obj~ted to him mo.st sfremwusly, jf Your
Honor pleu~ef and the r~~ord will .se> sbow. He w~nt in that
jury box. I '11 read to you exactly wlu1t hs said, and

Wf!

ob.,..

joowd to him 11nd movad that he~ pnt oft .A.rrd to have it
und~r ~nch oonditfoIJ.i; ijS thatf have t1 jury that might still
be pr~judfoed, peopfo on the jney believing anything of that
kind, and then have to pnt this man to the e~pense of going
to the Supreme C~n1rt again ,vi.th all of the expense be has
b~n to.~
.· · ·..
T~ Ooui1t:·: .I didn't know~

Mr., Hmw'tr!:

I fithet.

Mr. J\iasswk: I didn't...

}fr. Hoover ; I don't know it eithe1·.
Mr. Me~~~k; All rigl1tf .,ir. I '11 read to you a.bsolufoly from
th4 regnrd
thi~ gentlBman.-.
.
'
The Court; I Q:Jn 't u:nder~tnnd fo:1w you Jet jt go.
)fr. 1\{~s~fok .r I didn't let it go, I obj.e£ted most strenuOlffllY, J udgc.
)fr. Hoover: On wbat gffJU~ <lid you object f

,ua

Afr. lfosswk: I objected on the grnnnd that he was thor-

oughly incomptttent.

.

·

lfr. Hoover: ,vhy·J For what reason¥
p~ge 15.30 f lfr. iifos$ick: For the rea~on that he wa~ p,ut
in the jury bo~, Said that he believed Frank
Smith wa~ murdered. Let nw Ye.ad to you gentlerrum-.,Afr. &pei~er; '\Vajt .a minute.. Let's read in the r~eord
:first where you called that to -tm? Court's atw.ntioll. I don't
believe it happened.
Mr.. 1~.swJr: All right,, gGt right at the sefoction of the
juro:r, Mr. Good, and se.e what ba.ppen.od.
Yr. Sp~nccr; I want to see ~~~1·e you ieailed the atte)ltion
of the court oo ·,my suc11 a tlling.
Mr. Hoover: All new to me.
Mr.. Hammer; It wa.s ~ailed fo tJ~ Court's attentwn.
. Mr. Ru~bnsh; I migllt say, ~fr. 8pene.er, that you know
we didn't ~vien ha¥e to .c.all it to the Court's attention. The
law in Virginia is very plain that it is the Com-·t 's busiu.ess to
dis.eharge a jui-.or who s.ays he's made up his mind tlmt the
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accused-that the deceased l1as been murdered. vV e don't
have to call it even to the Court's attention.
Mr. Messick: This was taken from the record. And, further.more, we came back here and I made a motion to strike..
The Court: I don't know why yo.u didn't call my attention.
Mr. Messick: Judge, I did, and I'll have M:t. Lee to read
it to you. That was the question: whether or not that he was
disqualified because he knew that he waspage 1531 ~ The Court: That he was not adverse to capital punishment.
·
Mr. Messick: Let me read to Your Honor exactly what occurred. It was taken by the court reporter.
Mr. Good, examined on the voir dire by :Mr. Ruebush:
"Mr. Good, have you been in the Servicef
Answer: No, sir. ·
"Have you discussed this case, this Smith murder case?
"Well, it's teen talked a lot. ·
"Have you read the newspapers f
Answer : ''Yes., sir.
''You have discussed the matter with people and let other
people discuss it with you, haven't you f
"Yes, sir.
"Have you expressed with anyone any opinion about the
case?
"Oh., I don't know; there might have been something about
it at times.
·
Question: '' Have you ever expressed an opinion that you
thought Mr. Smith was murdered?
Answer: Yes, sir.
'' And you still think that he was murdered l
Answer: '' Yes, sir.
page 1532 ~ '' The Court : ,vhat?
"Mr. Hammer: He asked him if he still
thought Mr. Smith had heen murdered and he said, 'Yes,
sir.'
''Mr. Hoover: Is that all?
'' Mr. Hammer: Yes, sir, he said be expressed an opinion
that he was murdered and lie still thought so.''
Here's Mr. Hoover's examination of that juror:
''Mr. Good, you say you haxe expressed the op'inion tl1at
Mr. ~mith was murdered. Have you expressed the opinion
that he was murdered by Ralph H. Gnrned
"No, sir.
Question: "Do you entertain such an opinion?
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Answer: ''No, sir, I don't.
Question: ''Do you have any bias or prejudice which would
prevent you from giving Ralph H. Garner a fair and impartial trial in this case?
Answer : '' I don't think so.
Question : '' If., after hearing the evidence in this case,
there was a reasonable doubt as to whether or not Frank C.
Smith came to his death by criminal agency or by suicide, is
your mind such as to be able to give him the benefit of the
doubt in that event?
page 1533 ~ Answer: "I just don't understand that.
Question: "If you have, after hearing this
evidence, any reasonable doubt as to whether or not this man
was killed or whether he took his own life, would yon be nble
to give the accused, Ralph H. Garner, the benefit of that doubt
and vote for his acquittal?
''I think I would.
'' Mr~ Ruebush: Does Your Honor accept the juror 1
'' The Court : Go ahead.
"Mr. Hammer: Are you accepting the juror!
'' The Court: Yes. Take vour seat.
'' Mr. Hammer: vY e want to ask the same question as overruled and we exce·pt to the ruling of the Court.''

· If Your Honor please, I'll have the court reporter t.o read
to you where we came back into this Toom and I moved His
Honor again to discharge that juror and not permit him to
serve in view of his statements as to the voir· dire. Tbat's
the position we are in. We've got here a man on the jury who
says that he believes that which the Commonwealth has the
burden~
·
Mr. Hoover: That man is not on the juiy.
Mr. Messick: He certainly was. ·
Mr. Hoover: He is not on the jury.
page 1534 ~ Mr. l\Iessick: He was on the pane] and we· are
entitled to a panel free from exceptions.
Mr. Spencer: You· struck him off.
Mr. Messick: Yei-;, but.we are entitled to a panel free from
exceptions. If there should be a conviction, how in the world
would the Court of Appeals even uphold it?
·
Then there. is another man on that jury that swore back in
his mind ·that he is prejudiced, that there was somethingsticking- back there, that he coul{ln 't think what it was. We
moved that he be taken off and he was on. He's out there
serving rig·ht now. What's his name?
. Mr. Ruebush: Spitzer.
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Mr. Hoover: The boy that came out of the Service. I remember that.
Mr. Messick: That's the position we .are up against, Judge,
-0f trying a case before .a jury, that instead of going into that
box out there giving this man the benefit of the presumption
of innocenc~ goes in there believing that which the Commonwealth has the burden of proving. And these gentlemenThe Court: Of course. The Court will have to consider
what to do undm.· the ·conditions. Declare .a mistrial, 1 suppose.
·
Mr. Hoover : Does You!J.· Honor think that jurQr dis(luali:fi.ed bimselU
The Cour.t: No .
page 1535 } Mr. Hoover: Sir?
·The Court:· I don't t4~nk that was a disqualification. But there must have been something in this one
case.
Mr. Hoover-: Which case daes Your Honor ref-er tot
The Court: ·This .one juror.
·
Mr. Hoover: I say, does Your Honor think that he's disqualified himoolf?
·
The. Court: No, but there's some twist in it or I wouldn't
have put him on. I don't see why I did.
Mr. Messick: We came back to chambers, Your Honor, and
:again called it to Your Honor's attention. ]\tlr.. Overton Lee
can read it to you, and it's been brought to your attention
in regard to this juror.
The Court: I'm not denying· that it has. Of course, it.
makes it impossible for me to strike .the evidence.
Mr. Messick: The evidence in this caseMr.. Spencer: Let's do this. Let's see if we can find the
law 011 it and if the Court did err in that respect .to declare
a mistrial and try the gentleman over _again. I, frankly,
don't lmow. · I don't recall the incident.
Mr. Hammer: Would y.ou like for us to have Mr. Lee reacl
that testimony?
.
Mr. Messick: Mr. Lee, I wish you would write up for Your
Honor the motion I made in chambers in repage 1536} gards to this juror when I came back and moved
to quash the panel.
J\Ir. Spencer: I want to ask Mr. Lee one or two questions
for the record. J\fr. Lee, when were you asked -to write that
up or. asked anything about the examination of that juror? ·
The Reporter: It was .either the first or second day of
. the trial.
Mr. Spencer: Does that contain all of the examination 01'
that juror!
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The Reporter : Yes, sir.
.
·
Mr. Spencer: All of the questions propounded to him 'by
the Court as well as by the counsel Y
The Reporter: Yes, sir. I'd like to recheck my notes ora
that though.
Mr.. Spencer: In other words 1 if Your :Honor please, it
see:qied to appear here that these gentlemen knew about this;
matter and gone out of the way through nearly two weeks
of tria1. a11d bring it up in guise of a motion to strike the
evidence- · ·
·
.
. Mr. Messick: I have brought it up before the jury was.
ever sworn. I came back in here and calle.d it to you gentlemen's attention and His Honor's attention, and the record_
will so show. I did everything possible I could. But the
cross examination of that---·I mean the examination of tlrnt
juror by the Commonwealth's Attorney shows very plainly
that the Commonwealth's Attorney understood
.
pag-e 1537 } it. Listen to this examination by the Commonwealth's Attorney:

'' Mr. Good, you say yon have expressed the opinion that
M:r. Smith was murdered. Have you expressed the opinion
that he was murdered by Ralph H- Garner i
"No, sir.
'' Do you entertain such an opinion!

"No1 sir, I don't:"
The Court: That part seems to be· perf_ectly all rig-ht.
Mr. Messick: But I mean the Commonwealth's Atto1·ney
knew that this man said that he believed that Frank Smith
was murdered and had so testified, and he cross examined
him then to determine whether or not he believed that Ralph
H. Garner had done it.
There are two things that the Commonwealth has to prove
in this cas~: First, they've got to prove heyond a reasonable
doubt that Frank Smith was murdered; and then they've got
to prove that Ralph H. Garner did it or participated t,herl'.'!in.
So the juror goes in and is accepted as a juror with the Cornmonwealth 's Attorney knowing that he believes half of J1is
case. already, namely, that Smith was murdered.
Mr. Spencer: I believe that thing has been decided in Vir.ginia. I have a faint recollection that that same point has
been raised. I couldn't be sure.
Mr. Hoover: Go ahead with tliat examination.
pag-e 1538 ~ Mr. Messick: All right, I'll go further: (Reading)
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"Do you have any bias or prejudice which would prevent
you from giving Ralph H. Garner 'a fair and impartial trial
in this case? ''
He says:
''I don't think so.''
Did the witness answer the question such as to qualify
him as a juror then f No. He said, '' I don't think so''.

''If, after hearing the evidence in this case, there wai:, _a
reasonable doubt as to whether or not Frank C. Smith camp,
to his ·death by criminal agency or by suicide, is your mind
such as to be able to give him the benefit of the doubt in
that event f ''
Answer: '' I just don't underi;;tand that.''
Question: "If you have, after hearing this evidence, any·
reasonable dotbt as to whether or not this man· was killed
or whether he took his' own life, would you be able to gjve
the accused, Ralph H. Garner, the benefit of that doubt anti
vote for his acquittaU"
·
.Answer : '' I think I would1''
Accept as a juror, under such circumstances, believing that
which the Commonwealth has ·the burden of proving, and
who will g·o no further than say that I tbiuk
page 1539 ~ that I don't have any prejudice! "I think I
would,'' if he proves his innocence, give him
the benefit of it.
The Court: I'm not criticizing you, but, at the same time,
it looked "like it was a trap.
· Mr. Messick: Sir?
The Court: It looked like it was a trap that I droppe<.l
into.
Mr. Messick: }Iy goodness, if Your Honor please, there
was no trap. The Commonwealth's Attorney knew exactly
what he testified to and I called it to Your Honor's attentfou,
not only then, but I called it to him again, and I'll have Mr.
Overton Lee write the record up.
The Court: I'm not charging you.
Mr. Messick: No, sir, don't charge me with any trap.
The Court: I mean I dropped into a trap of my own motion. In other words, you can cut out the word "trappei''.
I mean that I some way, some how, got mislead.
Mr. Messick: It was certainly no intention on the part of
the defendant to mislead you. because we did evervthino·
.
:-, ·in
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our power to call it to Yqur Honor's attention to get him to
put him off the jury. But I merely call this to Your Honor's
"'ttention at this time to show Your Honor the reason why
this evidence should be struck. He's a man that's been pt1t
to an enormous expense now, who. the only witness in any
·
way connecting him with this offense has heen
page 1540 ~ impeached by showing that the testimony is
physically impossible,· much less inherently b.credible or contrary to human experience. That's the reason why I've called it to Your Honor's attention.
Mr. Hoover: Judge, that's got nothing to do with the motion to strike.
·
Mr. Spencer: It becomes very apparent what they are attempting to do now, that is, that on the motion to strike, they
want to use that fact, although the man isn't ~n the jury,
as- an entering wedge to force Your Honor to declare a mis- .
trial or strike the evidence.
The Court : What was the other one Y
Mr. Spencer: The other one was t.bis man iiamed · Spitzer
who testified that back in h~s mind he had something sticking back there that he didn't know for sure whether it was
prejudice or bias or not. I can tell what he said. The suhstance was that he was a Serviceman just come back and
there was a certain amount of sympathy between buddies wl10
had been in the Service and that other than that, he knew of
no bias, prejudice, or anything else.
Mr. Hammer: There was something sticking in the buck
of his mind that he couldn~t get out.
Mr. Spencer: That he was aware ofMr. Hammer: Something back tllere.
The Court: I remeniber that distinctly.
page 1541 ~ Mr. Messick: I can have the courf reporter
write that up for Your Honor.
The Court: I think I know what he said about that.
l\Ir. Spencer: ,Judge, there is nothing we can do except
see if we can :find some law on it as to whether he's rig·ht,
about whether the courts of Virginia have passed on that
kind of a situation. But I certainlv don't think that they
oug·ht to be allowed to mix up a motfon to declare a mistrial
on that ground with his motion to strike the evidence. ·we
don't want Your Honor to declare a mistrial. They want
Your Honor to strike the evidence because of an error in the
selection of the jury and that man is not on the jury.
:M:r. ·Messick: We are making the motion to strike the evidence and we are merely using it as an illustratiqn as to tlH~
prejudice that exists in this community in the minds of the
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j~rors, that if Your Honor didn't .take the matter in hand
and strike this evidence that tlris. jury, without .any reliable
revidence, without any evidence .at all., might, because of the
Jmejudice that iex.ists in this community, convict this man.
That was why we called i.t t@ Your Honor's attentioll.. And
Your Honor doesn't w.au.t to put that good man to any more
«expense than what he has already been toJ and Your Honor
:should strik-e that evidence. And that is our motion! to
:strike the evidence and take it ~way from a prejudiced and
.
biased community and inflamed jurors. ·
].Jage 1542 } Mr. Hoover: . Your Honor, that assertion is
beyond any stretch of the jmagination, by reason of the examination of this prospective juro:i;-, that that
shows any prejudice in the community. Your Honor knows
!full well that is not the case. Now they have not moved here
for a mistrial. It is simply-they simply throw that in her,e
on their motion to strike the evidence, ·and if there was ever
evidence to go to the jury, it is in· this case.
If Your Honor thinks there has been a mistrial, go ahead
and decla~e one and we'll start over, but it has no business
in the motion to strike the evidence.
The Court : I'll refuse ·to strike the evidence under the
circumstances. I th~nk I realize it is probablyMr. Hoover: Judge, suppose you wait until we see whether
we can find any law on the challenging of the jurors. I don't
lmow whether we can find anything on the subject, or not.
Mr. Messick: What did Your Honor start to sayf '"That
I realize probably'' what f
·
The Court: I realize that under some conditions that the
motion to strike probably ·should be sustained. Yet when I
·tak~ into consideration the branches of the case, I have hesitated ever since yesterday after the introduction-I can't
turn aside and strikie the evidence. I don't thinkMr. Messick: If Your Honor please, we most
page 1543 } respectfully except to the action of the Court in
refusing· to strike the evidence. We say that
the only testimony that in any way tends to connect Mr.
Garner with the death of Frank C. Smith is the testimony of
the Rhodes ·woman who has been im1leacbed by showing that
her testimony is not only physically-showing that it is not
only inherently incredible and contrary to human experience,
but that it is physically impossible. That being the situa ..
tloo.
The Court: If I thought it "ras impossible, I would, of
course, but I can't.
Mr. Messick: Judge, that's the evidence before you and
there is nothing to the contrary.

•
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The Court~ You say her testimony is incredihle:--Mr. Messick~ I say it is physically impossible, and that"s
the testimony that's before Y(tur Honor.. The testimony or
her husband, who was riding with her in the car, says that's
true, and all of these other witnessesThe Court: It doesn't ma:ke it inc:redible because she- cliJr.f ers from the others.
Mr. Hoover: That's right ..
The Court: In . .9ther words, is it an attempt to impeachMr. Messielf,~~ lf might read Your H?nor ~his Virginia
case. It onJy lias--it not only has to be mcrechble but contrary to human experience. Now I'll get the' case for Yom·
Honor, 'Vmnce v. Comm,ornvealth, and Legiott.~ v.
page 1544 } C om1nonweaUh, toMr. Hoover: Your Honor has overruled the
motion to strike.,
:M:r. Messick: I want His· Honor to read these two case8 ..·
The Court: I'll take the two cases and read them beforr~
I pass definitely on the question.
:Afr. Messick: Dealing with this Rhodes woman's teRtimony1 if Your Honor please, as I read to yon from the ree-0rd,
the testimony of her husband was that you eould not see
under those circumstances. The testimony of all the witnesses who made these tests says that it is physically impossible. But we do not even have to g·o that far. All we
Iiave to show is that it is contrary to lmman experience".
In Va,n.ce v. The Com11ionwealth, the Supreme Court ~aid
this, and this is a~ opinion by Judge Gregory, and here's
another one by Judge Browning,. and I've got another one,
another opinion, by another Justice:

+

•

"We are not required to believe that which is contrary
to human expe1·ienee and which we know 1:o be incredible. ,ve
are not ·compelled to accept as true what in t11e nature of
things could not have occurred in the manner and under tl1c
cireu:mstances narrated.''
Now the evidence is that in the manner and under the circumstances narra~ that it is physfoally impossible for lam·
to have recognized Mr. Garner or anyone else. Her QWn
.
husband's testimony says that when the ligats
pag·e 1545 ~ were shining at them that it was impossible for
·
them to recognize any:M:r. Spencer: May I interrupt. He said for the driver to
recognize.
M:r. Messiek: Well, for the driver. But the Supreme
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Court of Appeals has said and taken judicial notice of it that
it can't be done when they decided the Ferguson case:
"It is a matter of common knowledge that it requires an
appreciable interval of time before the eyes resume normality after the retina, which is the sensitive membrane of
the eye, has been shocked by a glaring light.''

Lights of two automobiles met. Here the Supreme Court
discussed the occupants of a car· for not seeing a parked truck,
because the Supreme Court says you can't see when you meet
another vehicle for sometime thereafter.
In Legions v. Com,m01iweaUh, an opinion by Judge Browning, that occurred in Loudoun County, in 181 Va., decided
. on January 18, 1943, our Court of Appeals again 1•eiterntecl
the doctrine :
"The testimony, in the light of the admitted physical surroundings, and the absence of incidents which naturally ensue, is so contrary to human experience and so inberen tly
incredible as to be totally insufficient to justify the verdict
of guilt beyond a reasonable doubt."
Here they sent the man to the electric chair and the Su
preme Court, very properly, reversed it and held that tlrn
evidence was so contrary to human experience that nobody
could be convicted on it.
·
page 1546 ~ We have not only shown, if Your Honor please,
.
that this evidence is contrary to human experi
ence, we have shown that it is physically impossible under
the circumstances and conditions on that sfreet.
. Here's the Addington case where they laid down the rule
again in an opinion by Judge Gregory:
4

4

"We are not required to believe that which is contrary
to human experience and which we know to be incredible,

,ve are not compelled to accept as true what in the nature

of things could not have occurred in {he manner and undet
the circumstances narrated.''

Now if we haven't shown by cnimpeached evidence that it
was not only improbable but impossible for her to see as sbc
· said she did, I don't know of any case that could be shown
any plainer than that. Shown by disinterested people. "\Yo
just picked them up here and there.
Now the only reason I broug·ht in this jury proposition fa
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because of the fact that I think the Court should, all the more
reason, take the case away from a prejudiced jury.
The Court: I don't think it is a prejudiced 'jury.
Mr. Messick: Prejudiced jury? That believes that which
the Commonwealth has the burden of proving, namely, that
Frank Smith was murdered¥
l\fr. Spencer: He was not on the jury.
Mr. Messick: He was on the panel, and we've got o·ne man
who say he has prejudice back in his mind, and
page 1547 ~ the court reporter can write that from the record.
Mr. Spencer: Judge, by way of illustration-I don't know
how these g·entlemen g·et the idea that you can take one exception from the case and consider it apart from the facts
with which they were dealing at the time.
This Legions case is a case where a white man and wife
· living tog·ether, that a negro raped his wife almost in his
very presence. The"y were talking about it contrary to human conduct for any two people to have acted like these
people did in that rape case. I haven't had a chance to look
at this Addington case but I think I have some recollection
of it. This is another rape case as to the conduct of the
complaining witness that was declared to be just inherently
incredible, any girl who acted like she did under the circumstances. This case-I'll be glad if Your Honor will rend
it or if you would like me I'll read it and report more perfectly as to the facts. But without even reading it, I am confident that from what Mr. Messick read that is the situation
.there, that this man testified he was looking into the
lights and was blinded· by the lights. And what the Court
of Appeals said there was that if a person looks into liglrts
and is blinded by those lights that there is a period of appreciable period of time before tl1ey can recover their vision.
1 think ·that is perfectly true. That's a matter of common
knowledge all rig·ht.
page 1548 ~ But in this case, there's no evidence that the
lights got in this g-irl 's eyes. Mr. Messick, if
that's true, if what he says in his decision is true, the Court
of Appeals has held that every time you pass an automobile
Oil the ro~d that you are blinded by the lights and can't see
at all.
Your Honor knows, he's riding along· and sometimes the
lights will glare in your eyes an9 sometimes they won't. And
it cloesn 't mean that every time you drive past a car you are;
therefore, blinded and you are going to lose your sense of direction. It means that in this case the evidence was thn t
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the lights did actually g~t in his :eyes and blind him. We .all
lmow that that can and does happen.
Mr. Messick:: That case., it .says the lights were shining iu
bis ·eyes.
"Did you attempt to se·e who was driving the "Car?.
'''A. 1rou cannot; when ·there's a car facing the driver it
:tbro-\ys a light in your face and you cannot see."
This woman testified that the -car came down tbe middle
,of the street crowding them, the lights shining rig·ht there.
That's his testimony, and I made him repeat it in.this record,
in this trial
Mr. Spencer: Also·you didn't read to the Court he further
said down there he wasn't looking..
JJage 1549} ·Mr. Messick:
"You did not see wlio the operator was?
'"No, sir.
'
'' After it passed yon, did you go into Y:OUr driveway!
'Yes, sir..
.
·
''What did you do after that,
·"I immediately got out, taken my youngest child in nnd
the other two followed me.
·
'' How about Mrs. Rhodes!
'' She stayed· on the steps.
,
"What did you do after you got in the houset
'' I taken the children on upstairs and let them brush ilieir
teeth a.nd helped them to bed.''
1
'

I· don't see it.
Mr. Spencer-: ·He certainly said on this trialMr. Messick: No, he didn't. The point is, though, tliat.
we"ve got the ev.idnece showing that the lights of the approaching car were shining right at the Rhodes car~ 'Now
the Supreme Court says under those conditions the court wHI
take judicial notice of the fact that a person cannot see t'"or
:an appreciable length of time. Now that's what they said.
Mr. Spencer: Yes, testified that they blinded him.
l\fr. Messick: The plaintiff testified it was a very dark
night and the brig·ht lights of the on-coming car
page 1550} were directly in his eyes. Now that's exactly
what Rodes testified to.
·
Mr. Spencer: Did Mrs. Rhodes, or anybody else, testify
that the lights were in her eyes 1
The Court: No, Rhodes didn't testify that she was blinded.
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Mr. Messick: Rhodes testified that she was. seated besic!ei
of him on the seat and the lights of the automobile were right
in his face.
Mr. Spence1·~ She didn't mention the word "face" .. You
can't find it where she says "face" ..
Mr. Messick:.
'' Did you attempt to see who was driving that car¥
"You cannot when there is a car facing the driver; it
throws a light in your ~ace and you. cannot see.n

Mr. Spet;VJer: He's talking about his face.
Mr ... Messiek: They were both seated side by side; if it
was in cane, it was in the other..
The Court: It could have been ..
Mr. Messick: That's what the Supreme Court said in theFerguson c~se ..
The Court : All of the occupants are equally blinded t ·
Mr. Messick: Yes.
The Court : The court couldn't hold any such proposition.
·
page 1551 ~ Mr. Messick: SirY
The Court: The court couldn't hold that lig·hts
applied to all.
Mr. Messick: When the evidence is undisputed that tl1eplaintiff was blinded py the glare of the bright lights of
the car which was approaching and in close proximity to
him. He had two things which were highly consistent: due
reg·ard for the safety of his companion, himself, and the· oecupants of the other car. He had a companion. The companion testified that she was on the front seat of the car 'lllCl
she couldn't see because the lights that blinded the driver
likewise blinded her. And the Supreme Court says that the
1·eason why they couldn't see is because when an approaching
automobile, two cars meet, tliat people ca~~t see and they'll
take judicial notice of it, where the lights of one shine directly towards the other. If they weren't shining in the
.
Rhodes car, where in the world were they shining!
The Court: They were. They weren't shining· the same
all in the front seat or all on the back seat.
Mr. Messick: The two people were in the front seat; Mr.
Rhodes and Mrs. Rhodes were in the front seat.
The Court: One might have been blinded and the other
not.
Mr. Messick: If it blinded one it blinded the other,
Judge.
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The Court: No.
Mr. Spencer: Depends on whether they were
looking forward into the lights, or not.
The Court: No.
Mr. Hoover: The Court can certainly take judicial notice
of the fact· that when two cars are meeting that the headlights aren't shining directly· at each other, they've got to
make room to pass.
Mr• .Messick: According to the evidence in this case. they
got just as close as they could.
Mr. Spencer: They got over to the side of the road, seeing he was coming, and had almost come to a stop when they
passed.
Mr. Hoover: That's the very answer right there.
Mr. Messick: We made the tests absolutely that way, got
over to the side and cut out and even made them with th~
cars coming to a stop.
The Court: I think each case has to rest on its own hotM
tom. · In other words, the condition of the cars; coming one
towards the other, depends more on the ~ondition under
whichMr. Messick: Here's the cases, if Your Honor cares tc,
read them. Where the evidence on which the CommonwealtJ1
asks for conviction is contrary to human expetience, thero
can be no conviction.
page 1653 ~
The Court : All right, I '11 read them.
Mr. Messick: I've marked the places, Juclge.
The Court: We'd better get lunch. Come back and we'll
take up again.
(Recess was taken for lunch at 1 :10 o'clock p.
2 :00 o'clock p. m.)

m. until

AFTERNOON SESSION.
(Tuesday, April 23, 1946.)
( The trial was resumed.)
IN CHAMBERS.
(Pi'esent: The Court, counsel .for the respective parties,
and the defendant.)
·
The .Court: I have gone over this and the motion to strike
·
·
Mr. Messick : All rig-ht, sir.

will be overruled.
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The Court: And the motion to-when you come to object
to the Good entry as a member of the juryMr. Messick: We have but one motion and
page 1554 ~ that is the motion to strike the evidence, if Your ·
.
Honor please.
l\Ir. Spencer: It has, however, been called to the Court's
attention and· stated here that error has been committed in
thnt respect and I don't know whether these gentlemen would
want_ to go ahead and take the c4ance with the jury and then
assert that in the Court of Appeals, or, if it is error, it looks
to me like the Court would want to find out definitely whether
it is. I'm very strongly under the impression that the point
exactly has been decided in Virginia. That is to sayThe Court: I think you '11 find it; yes.
Mr. Spencer: That is to say in every murder case that I
have heard of people-or let's assume it was a murder, nnd
the question is whether this man was a guilty partyThe Court: Made up or expressed an opinion: he had not
done that. What motion do you want to make!
Mr. Messick: My motion to strike the evidence, if Your
Honor please, on the ground that it is wholly insufficient to
warrant a conviction, and on the ground that the testimony
of the Rhodes woman, the only one that in any way tends to
show that Mr. Garner was at the Smith home, is so contrnry
_to human experience that it cannot be accepted, and that it·
has been proven to be physically impossible and that· there
is no evidence in this case to warrant the submission of the
issue of guilt or innocence to this jury. Tl1e
·page 1555 ~ motion to strike the evidence is the motion that
we are making.
The Court: The Court overrules the motion.
Mr. Messick: Yes, sir, and we respectfully except.
Mr. Spencer: Juclg-e, may I call this to the Court's attention. They, as I take it, are not asking the Court now to declare a mistrial because a juror was improperly permitted
to sit on the panel. If that be a fact, and if it is the law
that that man oug·ht not to have been permitted to enter the
panel-two of tllem, then the Court, it seems to me, of its
own motion, that having been called to its attention, woulrl
properly declare a mistrial for this reason: that Your Honor
l'ms seen how difficult it is to try a case the second time when
it g·oes to the Court of Appeais and probably six, eight, or
ten months before the decision of the Court is reached. Everv
Commonwealth case deteriorates with time. That was an 01;1
gaying when I first came to the bar. Mr. Lee used to say:
'' Let the grass g-row on a murdered man's grave, you '11 never
hang his murderer.'' If this be error, I submit that it ought.
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. to be .determined ;right now -and a mistrial declared an.d we'll
impanel another jury and go ahead and try the case.
.Now I think if Your HonGr would permit us a little while,
I think we can find out rlefinitely what the Virginia Supreme
Court has held.
The Court: If you want thatMr. Messick: I want to say this, if Your Honer
:page 1556} please, that if any juror was improperly selected,
·
or anything w11s done in this c·ase, it certainly
-was through no misconduct of the defendant .or counsel for
the defendant. The Court can see that the examination by
the attorney for the Commonwealth, not only of that juror but
of other jurors, was an effort on the part of the Commonwealth to keep on the jury people who had expressed an
,opinion, and I can show the record on which of the others.
We've certainly tried our best to keep off of this jury anybody
that mig·ht have any prejudice or anybody who had either
,expressed an opinion or anybody who believed .that Frank
Smith was murdered. And we are guilty of no misconduet
c0f any kind or character.
The Court : I don't know of any..
Mr. Hoover: Did the Court observe any misconduct on
the part of the attorneys for the Commonwealth in that re.,.
:spect?
The Court: No, sir. If anybody has done any wrong, it
is my timeMr. Spencer: Judge, I'm inclined to think that.if error was
,committed that it was the duty of the Commonwealth's Attorney, or attorneys for the Commonwealth, to call it to the
Court's attention., I think it is our responsibility too. I
think it is the duty of the attorney for the Commonwealth to
point out to the Court, as it is ·any attorney's, any
page 1557} error that the Court might fall into. And I feel
equally responsible about the matter and I'm
'Sure Mr. Hoovei· does too. If this be an error for which this
case would be reversed, ought to be reversed on app~al, then
it seems to me that-the ends of justice would be better served
if we, right now, determined that fact from the authorities
and so-let Your HonoT so adjudge and let Your Honor correct his own error. I'm inclined to think, and of course I
say this merely as a matter of opinion and of strategy, which
we all recognize in the trial of cases, that these gentlemen
don't rea1lv want Your Honor to declare a mistrial because
of that jur~r. If Your Hono.r were to give them the alternative, that if they want to press the point you were going to
declare a mistrial, that -they would withdraw the objection.
Now I've stated to Your Honor before, I'm not certain at all
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but I have a very strong opinion that I have, some time or
other, 1·ead a case in Virginia passing specifically on that
point, to-wit: that when a juror is asked when .he entered
the box, or before he entered the box, if he had an opinion
that this man was murdered, and then, later, asked if be had
an opinion as to the guilt or innocence of the accused,. he answered that he did think the man had been murdered but Im
had no opinion as to the guilt or innocence of the accused ..
That's exactly what happened here and I think that· the
Supreme Court held, in effect, that the m3=ttei"'
page 1558 of murder, when a man is murde1·ed1 is so~ething
· . . that gets out, something you expect the juror to
know· and .have an opinion about it. The real question is
whether ,pr not they think this man did it.. And this juror"
as I understand, stated that he th01.1ght that it was murder, but.
that he hftd no opinion whatever as to whether or not Ralph
H. Garner was the guilty party.
If Your Honor would permit us to, I think we could make
an exhaustive search in s. reasonable time and find out, and·
if it appears that the Courl did make error, the Court correct its own error and not let it be dragged out in the Court
of ·Appeals, bringing the case back here for trial maybe even a
year later. Will Your Honor permit us to make a search on
that before proceedingi
.
·
The Court~ How long will it take f
Mr·. Spence:r~ Judge, it depends on how much luck you have
in looking for the law. vVe have Michie 's Digest available in
there and I thfo.k we ought to be able to search the authorities in a reasonably short time.
·
The Conrt: All right. .Adjourn the jury until tomorrow
morningf
Mr. ::Messiek: I see no reason, Judge, to adjourn until to-.
morrow mornittg. We should be able to finish this case this
afternoon.
Mr. Spencer: I don't see how you could. The O~urt : Look and see what you can :finct

r

page 1559

r

(Proceedings were suspended to permit counsel an opportunity to search for authority on the
question nnder discussion.)
·
Mr. Spencer: If Your Honor please, I regret in the ·time
allotted, or in the time we took, and we felt the Court and.
jury have been waiting, that we couldn't take but just so
much time, that I was unable to :find the case I had in mind.
Of course, I may have been mistaken and the case may not
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have beeu decided in Vi11ginia. However, I wiah I h~d more
time.
lI()weve\·, this .A.bdeU case we do find from the Corpor~tion
Court, Hustillgs 001.n~t, of the City of Norfqlk, 1;'he citation
is 2 S. E. 2nd Seriei:;, page 2931 .(;leoi<;led by the Suprem<, ·Court
of Appeals, 1\.pril 10, 1939. This was a case involving a auioide
and proseouti<,m for :tnu:rde:r ~nd th(3 cQntention was made that
it was & suicide. Now a juror was ch~llenge(l and this is what
the Court said abc_n~t .it iri the opi~on by Chief Juatioe _Campbell (Reading) :

'' It is assigned as error that the tidal court erred in refusi~g to e~olude from jury service veninmum R. L. Gol'llto
aft~r lw had been examined upon his voir dire and accepted
as a j1nor by the oourt When e:;arnined upon. his voir dire,
Q-ornto stat~d that lw had f<>rm~g a 'hypothetical' opinion of
the guilty of the acoused from what ],le had read in the newspa pe:rs ; that it w&s not a fixed Qpi:uion ; that he was 11-ot seusi ble of ~my bi~s for or pi ejudice against the accused; that
he coul{l give &eous~d a fair irnd imp"rtial tri"l aooording to
the l~w ~:µd the eviclence; that he dicl ~ot k~1ow
page !Q6Q ~ ~ither a.ccusQd or his wife,"
·
1

T~is is not in quote marks but it is stated in the- opii;iion; ·
all of tbis co~i.ng from tha Oollrt 's 1,1tt~rf\nces ( Readi:ug) :

,qt is tl'Ue that Gornto, when (3~a,min~d by counsel for accused, stated that the opinion he had form~d was nQt favor.
able to accused. However, when .asked this question by the
001i1't: 'Mr·. GQrn.to, can you go into this jury bo~ with an
open ruind &nd w&it u:ntil all the evidence is inh•odµeeQ before
reaoliing- a conclusion
tltl~ c;aa~ 1' llis reply w~s, (l. think
so; yes, sir.' "

u1

Whic:P, is very clq~e to wh*\ t i~ said by this one. And tho
CQ'"rt ~aw, in q\,Qting fro\n Ballard v. Oowmonwealth"'"'='I think
th\§! i~ the c~s~ I WftS tt\lking ~bout the otl\er day (Read~ng} ~

~' '· If h~t~llig·ent jmiors t\re to be sec111~ed, then tl1ere must
be s.om~ rela4ation of rules ~s to their competency. Moat iutellig,ent ~en and ftll ~d.uoated men re~d n,ewspape1,s, &nd they
woukl have to be n:ulre thim human if they did m~t form some
opini~ fi·om aocounts which they give of homicicles like this,
lQo,lly Qf intense int~rest to everybocly. To reject them :fo1·
thia r~.~o~, is t_E;> p-ut a premium upon ignorance.
What
thea~ men h1 substance say is t~at they have opinio~1s based
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upon what they have read, but that they can go into the jury
box and give fair judgment on the case as it is unfolded
durinµ: the prog-ress of the trial. More than this could not
be exnP.cted from honest men of good intelligence.
" ''Vhere, .as here, jurors are examined in detail both by
counsel and by the judge, the rule that a judge's judgment
should be given weight applies with particular force. He
better than any one else can gauge their candor and their ptll'pose to give fair judgment on the evidence.' " .
And tl1is one other excerpt (Reading) :
'' 'The trend of recent decisions is in the direction of limiting, rather than extending, the disqualification of
page 1561 ~ jurors by reason of mere opinion, hence the
courts inquire into the character of that opinion.
If it is a decided or substantial opinion as to the guilt or
innocence of the accused, no matter upon what ground f01·med,
-the juror is concom.petent; but if the opinion is merely hypothetical, and the court is satisfied from an examination of the
juror on his voir dire, or otherwise, that he is not biased or
prejudiced, and that he can give the prjsoner a fair and impartial trial according to the law and the evidence, he should
be accepted. No fixed and invariable rule can be laid down
whereby to test the competency of jurors, but each case should
be determined by its own facts and circumstances, and great
weight should be attached by an .appellate court to the opinion
of the trial judge. ' '' .
Now the facts of the case were very similar to ours. I don't
lmow _that it is necessary. Official citation 173 Va. 458.
Just to give Your Honor an idea of what the facts were here,
it says, in reviewing the evidence (Reading·):
'' Dr. C. D. MacDonald, coroner of Norfolk, stated that he
performed an autopsy upon the body of Mrs. Abdell; that
he ascertained from tests that she died of carbon monoxide
poison; that upon examination of the body he found multiple
bruises and abrasions on the body; that they consisted of
·a black discoloration around the right eye, a bruise over the
rig·ht cheek from the rig-ht ear to within a half inch of the
right eyelid, a bruise on the left cheek, a bruise and cut on the
inside of the month, bruises and abrasions on the arms and ·
elbows, a bruise on the left leg the size of a man's hand, an
a brasiou on the left shoulder, an abrasion on· the outside of
the right knee, an abrasion on ·the frontal bone, deep bruises
.1.nd swelling on both sides of the chin, and on the scalp, back of
the head a bruise that measured across two inches and up and

Ralph H. Garner v. Oommonwealth of Virginia

973

down one inch. The witness further -stated that in his opinion
:the condition described was the ttsul t of blows administered
to the body, sufficient in themselves to produce unconsciousness.·,,
:So you can -see there is a marked ·similarity
there and the def-ense was suicide., that sh~ commi t±ed suicide.
The Court: After ·coming· back and reading the notes over,
1 concluded that it wasn't error in the Good case. As to the
,other, I don't think anybody contends-just simply said he
had a HttleMr. Spencer: I can tell Your Honor this, that in all of the
,cases-:we ran through the Michie Digest, and every case
there, as in this case, it was bias or prejudice or opinion as
to whether or not he thought this person guilty, not the means
by which they came to their death. I thought the thing had
been specifically decided.
The Court : All right. Do you want to get the instructions f
Mr. Messick: Yes, sir.
The Court: All right.
Mr. Messick: I understood we would exchange instructions.
Where are they t
Mr. Spencer: ,ve rushed back to get, at the earliest pos:sible time, the decision. As I understand Your Honor to
feel and rule that there was no error committed Y
The Court: Yes.
1\Ir. Messick~ It is three o'clock. I reckon we'd better let
the jury go and try and settle the instructions this afternoon
and argue the thing in the morning.
. Mr. Spencer: I don't know, in a case as long
page 1563} as this is and as eomplicated, I don't see how
it would he possible to get your instructions together and passed upon by the Court in less than two or three
l1ours. As a matter of fact, my gue~s is •that we'll be ·here11ave to do a night session to get to the jury tomorrow..
:page 1562 }

(All parties to the trial returned to the courtroom.)
The Court: Gentlemen of the jury, I'm going to recess
until tomorro,v morning at 9 :30, to get the instructions ready,
and return here in the morning. I '11 put you in the hands
of the Sheriff. He will keep you together. Don't talk to anybody about the case or talk about it in your hearing. You
can· take vour recreation. The Sheriff and the deputy will
take charge.
·

$.1Jpre~~ 0<.>llrt ~f .A.pp~ali; of VfogWo
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('l'~e Qqu:rt i;~l~~~~d th~ j\1ry ~llt~ Pll!i,tO~Y. at 3 ;00 o'clock
P. :M;.. M\S~rucijpµ~ were cp:p.sidetecl 11util 5 ;S.Q q 'cfoc~
M~
At whi~h ti~ t4~ Qoqrt i·eo~a~cl 1.lPttil 9:30 o'cl9c}{ A. nt.
tomorrow ..}
·

r.

~M~

lA(i4- } .Att~ti tbis the 2arcl '1flY 9f J.µly, l94tl, tQ De~
fet\g'1tnt's Q~r\~:ftc~t~ 1:-{Q. 1, t4e sa..me having been.
tendered to the undersigned on the 17th day Qf Jwr. 1946"
aft~r :µ9~~(!e tP tlw Oowmop.wealt4 '~ .A.ttor:p.eyt as. rtaqwi·~d by
·

2

law.

H. W. BNR,T~A-1'!(,

Jud~ of th~· O'h!Cl.li.t Cc.nut of R.ockinglllllll
.0Plll>tty r
The following· instructions, Nos. 1~ 2, {, 5, 6, 7, 8.J flnd 9',,
were grnµt~d Ht t4~ r~99e~t Qf t4ij plail1ti:ff2 and iri~tru..ctions.
Nos. B ,C, D, E, F, G, H, I, J, K, and M we·re &TtrPJ~cl at th~
request of the defendant and these ar<3. all n( tlie ~:µstructi(lns

wNcll wf3re gnmted i\.t tlw tri\\l of thi~ Cfls~ at the A1wH Tm'm,.
1946, of this Court.
·
'fh{) Ahj~cti<n\·s {lnc;l ~~ceptiQµs Qf th~ defellclant, insofar
a,~ imy wer~ :\llad~ tQ t4~ gr~nti:gg of ~~id in~t:rncticma., follow
the instructjo:g~ in ibis C~rtific.tl~~.,
·

pftg~ 1~({6

r

lNS'fRUCTIO:N' 1.~lVIDN.

t~~ j_u:cy- tluit ~nd<3r t~e il,dictment hi
if warra~t~(l by ttl@ e·vic;lQ:nc~, they may find either

The Court instructs
th.is

Cij~e.,

o.t th(3 f ~llOW'lTI~ V(ff~¢s f

(l) (ll.lHty of :p;n1rd~r ill tlw fin~t cl~gree, wl1ich is the ldlHmt
o.f <m~ hTI.Illlll\ l:>ei:pg 4y {\:U~tllerl wilf1.llly, clelilwratelr. ancl pre..meditatajy, wiJh llli!lice, ~~m;l~:r in tl1e fir~t d~gree i~ PUTiish-

ment by death or by cqnfinement in th~ penitentiary for life or
for a~y tartTI Qf :not less tl~a.n .~O ye&r~,
(2) Guilty of murder in the second degree, which is the killmJ· t?f ~e ~niµan b~i~ \)y ~llother, wit~ :mfliice,. hut without

b~mg wilful, d.i~Ub~rnt<~ 1,1~c}. pr~m.~di~~.t~a. M.urd~r in tlw
scwq1.1d {l~gr~e: ~~ pu.Jlisluible h.y c.Q~fiuem~nt i:n the· :pe~itcnti~cy for twt. l~~~ th~u 5 Y~Ars 1lot mo:Pe thal\ 20 y~im~; or
(3}

Tl~~t tlw ac~\ls~cl i~ I\Ot ~1.ilty,.

·

Mr. Messick: We object to Instruction No. 1 on th~ ground
there is absolutely no evidence in this case to submit the issu~
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or

of guilt of murder-guilty
not guilty of murder to the
jury. In the first place, Judge, it is our position, as we have
previously pointed out, that the evidence.in this case is consistent with the theory of suicide and is not consistent with
murder; his case being purely one of circumstantial evidence,
the issue of murder should not be submitted to
page 1567· ~ the jury.
Our second objection to the instruction is this :
Even if ·we should concede that the evidence is sufficient to
warrant submitting the issue of murder or suicide to the jury,
that there is no evidence to establish that the defendant, Gar. ner, was a participant or aided and abetted in the death of
Smith.
For that reason, Judge, we say that the instruction should
not be given and object thereto.
The. Court : I '11 give it.
Mr. Messick: We except for the reasons assigned.
Vve wish to state furthermore, if ·Your Honor please, that
the instruction is not applicable to any evidence in this case.
The Court.: I '11 give No. 1.
:Mr. Messick: vVe except, Jildge, for the reasons assigned.
J

page 1568

~

INSTRUCTION 2-GIVEN.

The Court instruots the jury that malice aforethought necessary to constitute the crime of murder may be either expressed
or implied. The word ''malice'' is used in a technical sense,
and includes not only anger, hatred and revenge but every
unlawful .and unjustifiable motive. It is not confined to ill
will to any one or more particular persons, but is intended
to denote an action flowing from any wicked and corrupt
motive, done with an evil mind and purpose and wrongful
intention, where the act has been attended with such circum-stances as to carry in them the plain indication of a heart
regardless of social duty and deliberately bent on mischief;
therefore mali~e is implied by law from any wilful, deliberate
and cruel act against another, however sudden.
:M:r. Messick: We object to t~1e giving of instruction No. 2
for the reasons assigned as to the giving of instruction No. 1,
and for the further reason that an instruction dealing with u
technical definition of malice aforethought has no application
to any evidence in this case and, while a stereotype form
of instruction, is impr•oper and should not be given.
Mr. Hammer: And that there is absolutely no evidence of
malice in this case.
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page 1569 ~

The Court : I '11 give 2.
Mr. :Messick: We except to the Court's ruling
for the reasons ?Ssigned.
page 1570

~

INSTRUCTION 4-GIVEN.

The Court instructs the jury that circumstantial evidence
is not only legal and competent, but in some cases is the only
mode of proof; and if the circumstantial evidence, either
alone -or taken in eonjunction ··with direct evidence, is of such
nature as to prove the guilt of the accused to the satisfaction
of the jury beyond a reasonable doubt, it is entitled to the
same weig·ht as direct testimony, and is sufficient upon which
to convict the accused.
Mr. Messick:,. Judge, we object to instruction 4 on the
grounds assigned to the previous instructions, and for .the further reason that there is no direct evidence in this case, either
alone or taken into conjunction with the direct evidence.
There's not a word of direct evidence in this case on any material issue.
The Court: I'll give it.
Mr. Hammer: v\T e except for the reasons assigned.
page 1571

r

INSTRUCTION 5-GIVEN.

The Court instructs the jury that every unlawful homicide
in Virginia is presumed in law to be murder in the second
degree. In order to elevate the offense to murder in the first
degree, the burden of proof is on the Commonwealth.
Mr. Hammer: Your Honor, there is no evidence in this
case of murde·r.
Mr. Messick: I still say there is absolutely no evidence of
murder in this case and I still say, further, that there is absolutely no evidenee of murder in the second degree and I'm
objecting to. the instruction on that ground.
"\Ve save an exception to the giving of instruction No. 5·.
page 1572

r

INSTRUCTION 6-GIVEN.

The Court instructs the jury that if they believe from the
evidence beyond a Teasonable doubt that on February 20,
1945, the accused or Grace M. Smith, or both of them, committed an assault upon the deceased, Frank C. Smith, and
while he, the said Frank C. Smith, was in a dazed or unconscious condition, .the accused, either alone or together with
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the said Grace M. Smith, intending to make it appear that the
said F.r..ank C. Smith had committed suicide, took him .to the
·basement and there placed him. upon a kitchen ladder .and
tied a rope about his neck and fastened same to the crosspiece be.tween the rafters of the basement of 60 Willow Street,
:and as .a .result, the said Frank C. Smith died of asphyxia or
.strangulation caused by the said rope around his neck, and
'that the deceased did not commit suicide, then they should
find the :ace.used guilty of murder as charged in the indictment
and fix his punishment within the limits set forth in a previous
instruction.
·
:Mr. Messick! W:e object :to instruction No. 6. -The instruction seems to be the imagination of counsel for the Commonwealth without any evidence in the world to support it. If.
there is the slightest evidence in this record .to support the
theory as outlined in there, I haven't heard it.
page 1573 t
The Court: I'll give il I'll give ·it as it is
written and we '11 see.
l\Ir. Messick; We except for the reasons assigned.
page 1754}

INSTRUCTION 7-GIVENw

The Court instructs the jury that a doubt engendered solely
by sympathy or by dislike- to accept the responsibility of convicting Ralph H. Garner is not a reasonable doubt. The
law does not require absolute certainty, nor does it require
proof beyond all possibility of a mistake. The law does require, however, that if after carefully and impartially considering and weighing all the evidence in this case, before
you can find a verdict of guilty., you must reach the conclusion
that Ralph H. Gamer is guilty wlth such degTee of certainty
that you ·would act on the faith of it in your most important
:and critical aff.ai rs.
No obj-ection.

page 1575 }

INSTRUCTION 8-GIVEN.

·The Court instnicts the jury that they are the sole judges
of the weight of the testim·ony and credibility of witnesses;
:and in determining t11e weight to be given to the testimony of
different witnes~es in this case, the jury are authorized to consider the relationship of the witnesses to the parties, if the
same be proved; their interest, if any, in the result of this
case, their temper, feeling or bias, if any has been shown;
their demeanor .while testifying; their apparent intelligence,
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and their means of information; and give such credit to the
testimony of such witnesses as under all thn circumstances
such witnesses. seem to be entitled to ..
No objection.
page 1576 ~-

INSTRUCTION 9-GIVEN..

The Gourt instructs the jury that· in a case depending in
part or -in whole upon circumstantial evidence, the jury can
and should, d:raw reasonable inferences from proven facts and
that if a fact or facts are proved to the jury to their sa tisf action- beyond a reasonable doubt th~y may consider such
fact or •facts as corroborating other facts if they believe beyond a 1·easonable doubt that such other pt oved facts do
tend logically. to corroborate any other material fact.
Mr. M:essiclc: It is not the law of circumstantial evidence.
in this case. Unless he can show some authority for it, I
think Your Honor should refuse the instruction. It is absolutely improper and incorrect as. far as circumstantial evidence in this case is concerned.
The Court: I '11 give the instruction over the protest and
objection.
Mr. Messick: Defendant, by counsel, excepts to the action
of the Court in giving instruction No. 9 for the reasons pt·eviously assigned. It has no application to the case of cir...
cumstantial evidence, is in conflict :with instruction '' J' ', which
counsel for the Commonwealth have finally, after
page 1577 ~ much argument, admitted to be the law. The instruetion ignores the rule applicable to circumstantial evideJJce.

page 1578 ~ INSTRUCTION

NO. B-GTITEN..

The Court instructs the jmy that their first inquiry in this
case is for the jury to determine whether or not Frank C.
Smith died as a result of ctimina.l agency or suicide. The
Court therefore instructs the jury that if upon all of the evidence in this case thev have a reasonable doubt as to whether
or not Frank C. Smith died as a result of ·criminal agency or
suicide they must find Ralph H. Garner not guiltv....
The Court further instructs the jury that should they believe from the evidence beyond a reasonable doubt that Frank
C. Smith died as a result of criminal agency of another, the
next inquiry is to determine if Ralph H. Garner killed or
aided and abetted in the killing of Frank C. Smith.

~\
I

j
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The Court therefore instructs the jury that unless they believe from the evidence bevond all reasonable doubt that
Ralph H. Garner was· present in the home of Frank C. Smith
on the night of February 20, 1945,. and that Ralph H. Garner
did then and there strangle Frank C. Smith to death by hanging him in the basement of his home, or· aid and abet another
in so doing, the jury must find Ralph H. Garner not g1.1ilty.
The Court further instructs the jury that if after considering all of the evidence they have a reasonable doubt as to
whether Frank C. Smith committed suicide or whether Ralph
H. Garner strangled him to death. by hanging
page 1579 } llim in the basement of his home or aided and
abetted another in so doing, then the jury must
give Ralph H. Ga_rner the benefit of such doubt and find him
not guilty.·
No objection by the Commonwealth.
page 1580 }

INSTRUCTION C-GIVEN.

The Court tells the jury that the accused, Ralph H. Game1·,
is presumed to be innocent of the death of Frank C. Smith
and that the burden is on the Commonwealth to prove his
guilt by clear, distinct, and reliable evidence beyond all reasonable doubt, and until that is done this presumption of
Garner's innocence is sufficient fo~· his protection and the law
requires the jury in such cases to find him not guilty. The
jury cannot presume that Garner is guilty because the Com-·
monwealth has not pointed out any other criminal agency or
person who may have caused Smith's death; nor is the accused, Garner, called upon to prove his own innocence· by naming
identifying a g·uilty party; neither is the failure of tl1e
evidence to point out any other person as a guilty ·party or
ag·ency a circumstance that the jury can consider in determining- whether or not Garner is guilty of the crime charged.

or

.

-

.

Given over objection of the Commonwealth.
pag·e 1581

~

INSTRUCTION NO. D-GIVEN.

The Court instructs the jury that the presumption of iimocence is not a mere form, to be disregarded by the jury at
pleasure, but it is an ess~ntial part of the law of the land,
and binding 01i the jmy in this case; and it is the duty of
the jury 'to give Ralph Garner in this case the full benefit of
the presumption unless and until the Commonwealth has over-
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come this presumption by proving the guilt of Ralph Garner
beyond a reasonable doubt.
Given over objection of t~1e Commonwealth.
page 1582 ~ INSTRUCTION NQ. E-GIVEN.

The Court instructs the jury that the presumption of innocence goes ,vith Ralph Garner throughout the entire trial and
applies to each and every stage thereof.
No objection by the Commonwealth.

page 1583 ~ INSTRUCTION NO. F-GIVEN.
The Court instructs the jury that when the burden of proof
res ts on the Commonwea1tl1, the burden can be successfully
borne only if the evidence satisfies you of the guilt of Ralph
Garner beyond all reasonable doubt. A doubt engendered
solely by sympathy or hy dislike to accept the responsibility
of convicting Ralph Garner is not a reasonable doubt. The
law does not require absolute certainty, nor does it require
proof beyond all possibility of a mistake. The law does re. quire, however, that if after carefully and impartially considering and weighing all the evidence in this case, before you
can find a verdict of guil~:-- you must reach the co11clusion that
Ralph Garner is guilty with such degree of certainty that you
would act on. the faith of it in your own most important and
critic al affairs.

No objection by the Commonwealth.
page 1584 ~ INSTRUCTION NO. G~GIVEN.
The Court instructs the jury, that the Commonwealth in
this ca~e relies upon circumstantial evidence, and the jury is
further instructed that circumstantial evidence should always
be scanned with caution, and such evidence, to sustain ·averdict of guilt, must be of such character and tendency as to
produce a moral conviction .of guilt beyond all reasonable
doubt.
No objection by the Commonwealth.
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page 1585} INSTRUCTION NO. H-GIVEN..
'Tl1e Cou1·t 'histJ.'ucts the ju,ry that if on a fair and impartiai
,consideration of all the evidence in this case., they find there
:are two theories t·e-as-Onably -supported by the evidence in
this case, :one .of which is consistent with the g·uilt of Ralph
Garner and the -0ther consistent with his in.nocenc-e, and if
the jury have a reasonable doubt as to which theory is right,
then too law makes it the duty of the jury to give Ralph Garner the benefit of .such doubt and to find him not guilty.
No objection by the Ct0mmonw-ealth.
page 1586} IN~RUCTION NO. I-GIVEN.
· 'The Court instructs the jury that in the application of cirieumstantial. evidence to the determination of the case, the
utmost caution and vig·ihmce should be used. Such evidence
is always insufficient where, assuming all to be true which the
-evidence tends to prove, some other reasonable hypothesis
may still be true, for it is the actual exclusion of every other
reasonable hypothesis wltich invests mere circumstances with
the force of truth. ·where the evidence leaves it indifferent
which of several hypotheses is 'true, or establishes only some
unite probability in favor of one hypothesis, such evidence
~annot amount to proof, however great the probability may he.
Therefore, although the jury may believe from the evidence
in this case that there is a strong probability that Ralph Garner is guilty of the offense charged in the indrchnent, still,
if upon the whole evidence., there is any other reasonable hypothesis consistent with his innocence ,they cannot find him
g·uilty, and this is. true, although it may appear from the evidence that the probabilities of his guilt are greater than. the
probabilities of his innocence..
Given over objection of the Commonwealtl1.
page 1587 } INSTRUCTION NO ..J-GIVEN.
· The Court instructs the jury that where the Commonwealth
relies upon a conviction upon circumstantial evidence, it is
essential tl1at for the circumstances from which the conclusion is drawn shall be. established by full proof; that ,every
single circumstance which is essential to the conclusion mnst
be proven in the same manner anq. to the same extent as if
the whole issue had rested upon the proof of each individual
.and ess-ential circumstance; and that such evidence tends to
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prove, some other hypothesis may still be true, for it is the
actual exclusion of every other hypothesis which invests circumstances with the force of proof..
Given over objection of the Commonwealth.
page 1588 ~ INSTRUCTION NO. K-GIVEN:
The Court instructs the jury that Ralph Garne?r is presumed
to· be innocent until his guilt is established by the evidence
beyond all reasonable doubt. It is not sufficient that his guilt
is probable only or more probable than his innocence.. Nor
can Ralph Garner be convicted upon mere suspicion. No
amount of su~picion, however, strong,. will warrant his conviction. But in order to convict, the evidence of guilt must
be so strong that there can be no rational theory arising from.
the evidence consistent with his innocence.
Given over objection of the Commonwealth.
page 1589

~

INSTRUCTION NO. M-GIVEN..

The Court instructs the jury that unless they believe from
the evidence beyond all reasonable doubt that Ralph H. Garner was pret,ent in the home -of Frank 0. Smith on the night
of February 20, 1945, the jury must find Ralph H. Garner
not guilty.
Given over objection of the Commonw:ealth.
Attest, this the 23rd day of July, 1946, to Defendant's Certificate No. 2, the same having hoen
tendered to the undersigned on the 17th day of July, 1946,
after notice to the Commonwealth's Attorney, as required by
law ..

page 1590}

,v.

H.
BERTRAM,
Judge of tl1e Circuit Court of Rockingham
. County.
·
page 1591 ~

CERTIFICATE NO. 3.

The followino· instructions, No. 3, was offered by the Commonwealth, andNos. A and L were offered by the Defendant,
respectively, and were refused by t11e Court, at the April
Term, 1946., of this Court. ·
·
Rulings and exceptions to the ruling·s of the Court were
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made during the progress of the trial as herein set forth in
this certificate.
page 1592 ~

INSTRUCTION 3-REFUSED.

The Oourt inst.ructs the jury that a man is taken to intend
that which he does, or which is the natural and probable con~
sequence of his owu act.
p~g·e 1593 ~- INSTRUCTION NO. A-REFUSED.

The Oourt instructs the jury that the evidence in this case
is insufficient to warrant a conviction of Ralph Garner of the
crime charged in the indictment.

}Ir. Messick: vVo except to the action of the Court in refusing Instruction No. A .
. page 1594 ~ INSTRUCTION NO. L--REFUSED.
The Court instructs the jury that where two automobiles
approach and meet at night and the lights of sucl1 vehicles
shine in the eyes of the occupants of the cars that it is a·
matter of common knowledge that it requires an appreciable
· interval of time before' the eves resume normalitv after the
retina, which is the sensitive "membrane of the eye, has bAell
shocked by such lights, and as a result thereof the occupanti:;
of such vehicles cannot sec until the elapse of such appreciable
length of time.
·
The Court': I think I'll refuse that instruction.
Mr. Messick: All right, sir.
e respectfully oxcept to.
the action~of the Court as the jury al'e entitled to he told the
effect of lig·hts on the eyes of people when the automobiles
meet and pass ..

,v

~

(Note: Following the instructions, concluded
on the ninth day of the trial, to ..wit: Wednesday,
April 24, 1946, and while in chambers with the Court, counsel
for the respective parties, and the defendant present., the following proceedings w0re had : )
Mr. Spencer: .There was one other question I'd Jike to discuss with Your Honor and get Your Honor's views on. As I
recall tl1e state o~ the rceord, the Court, after long considera~
tion and a groat deal of arg·.ument in chambers held that it
was hot sufficiently satisfied that the conditions at the scene
could be reproduced to justify his either requiring Mrs.
page 1595
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Rhodes to take this test or to permit the jury to go to the
scene and have tests made in their presence. The latter part
of the ruling being·, of course, that it was impossible to handle
a jury at night under the cii:cumstances that would exist there
on this street.
Now that having been ruled by the Court, it seems to me
that it is not a fair subject of comment. Of course, these
gentlemen saw to it that the jury knew it by their challeng·e
made before the jury. ,vi1enever ther~ was anything that
they objected to which would be damaging to them, they asked
Your Honor to come to chambers and Your Honor uniformly
has accommodated them, many times when it wasn't necessary.
·
In this case, in this particular instanc~, ]\fr. Mespage 1596 ~ sick, in n very dramatic way, g·ot up before the
jury,, and challenged the la~ly to go of her own
accord or be required by the Court to go out to the scene, and
that the jury be taken to the scene, and the tests be made
·
this, that, and the other way.
Now it strikes me that insofar as Mr~. Rhodes' testimonv. I mean Mrs. Rhodes' refusal to go, that they might fairly
comment upon it. But the refusal to take the jury out tllere,
or refusal to require her to go, having heen ruled by the Court
·for good and sufficient reasons is-for reasons deemed sufficient to the Court, that it would not require it and would .
not permit the jury to go to the. scene, that that is not a fair
subject of comment because it would open up a long line of
inquiry and would end up, I think, with Your Honor having
to tell the jury that they should disregard that because the
Court has so ruled. I believe that they should fairly be permitted to comment on her failinQ; to g·o, or refusal to consent
to her going., but that they should not he permitted to comment
on the failure of the Court to cause her to go or the failure
of the Court-refusal of the Court to tnke the jury out there.,
or the failure of the jury to be permitted to be taken up there.
You see, if that were proper, then it would lead into an
argument before the jmy as to the many, many reasons why
the Court, in its Ro1md, judicial discretion, deemed it impracticable and a dang~rou·s practice, one alpage lp97 ~ ready condemned by the Supreme Conrt of Ap.
peals of taking evidence at the scene.
Mr. Messick: Vl e are not going to make any argument of
that kind, Judge. "\V c are not going to comment on the failure
of the Court to do anything-.. But we are, as he says we lmve
a rig·ht to, comment on the failure of her to be willing· to take
the test and on the failure of the Commonwealth to join with
us in our motion. That's what he snvs is fair comment.
Mr. Spencer: I do.
·
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JvLr.. Messick : But nothing· else.. We won '.t comment on
<1ny action of the Court.
Mr.. Spencer: But .as to their challenge -0f the jury, I think
i)erhaps the jury ought t-0, perhaps, he told that for goGd
· ;and sufficient reasons that the Court -did not permit it.
Mr. M-essick: I'm merely .asking that we comment on your
.failure to join in the motion. When you made' the motion. to
go to the home., we joined you in it. When we made the motion that you join us in going up there to make these -tests,
you refused it, and that's a fair subject of comment.
Mr. S.pencer: We aTe, I hope, -able to reply ta that point.
l3ut I do think the jury should, perhaps, be told by Your
Honor th-at thev shouJd draw no inferences from the failur~ to
take them up tliere.
Mr. Messick: There's one other thing, Judge, that we want
to bring out about the question of this argument.
)Jage 1598 ~ "\Ye do not want the prosecution to refer to the
fact that Grace l\L Smith was found guilty by a
juryMr. Spencer: I don't think we shallMr. Messick: -or was convicted of anything· at all.
Mr. Hammer·: Or the fact that she was not on the stand.
Mr. Spencer: I think we arc entitlied to comment plenty
:about her not being on the stand.
·
Mr. Hoover: 'I certainlv think we are entitled to comment
on the fact tlm t she didn '( take the stand.
Mr. Messick: ,ven, the comment will work both ways..
will be met.
The Court: Then I don't have anyt11ing to say. Do you
want two and a half hours to the side? ·
Mr. Hoover: That ougllt to be ~nougk
Mr. Spencer: ·we ran short the· last time. What did we
l1ave, two 11ours?
Mr. Hammer: "\Ve had two hours last time.
Mr. Hoover: "\Vhat is the final situation here now about
the Judge's having ovenuled the motion to require the witness to undergo test 01· take the jury there that is the subject
of comment?
Mr. Messick: The Judge's action is not tbe subject of comment but your all's actions are.
Mr. Spencer: That's all right. But what I think is fairthis further occuTs to me, .Judg·e, sitting up there,
page 1599 } nothing has been said at all one way or the other.,
- Mr. Messick should have come in and discussed
that matter like he did with other matters before the Court
and let the Court rule on it, but he got up and made a speech
to the jury about it. Now the jury, perlmps, may wonder, and

,t
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nobody says anything about it, but it looks like they might
have taken us up there. There were good reasons for not
taking them up there and good rea~on for the Court not going·
up there, and the Court might fairly and properly tell the:
jury that they are not to draw any inference from the fact
that the Court did not require the lady to go up there and the
fact that the Court clid not permit them to be taken up there ..
Don't Your Honor think that's fair?
Mr .. Messick: The Court's ruled on that question.. The
jury has nothing in the world to do with it, but trying to
emphasize that testimony. We object to it.
The Court : I don't thinkMr. Spenc¢r: I don't know that it would be nocessary, if Mr~
Messick hadh 't taken the opportunity to make his speeeh t()
the jury.
The Court: It isn't the subject of comment.
Mr. Spencer: Will You1 Honor give us about two or three
minutes before we start Y
The Court: All right.
(All parties to the trial returned to the courtpage 1600 } room.)
1

(The instructions granted by the Court we1·e read to the
jury.)
(Mr. Spencer summed up to the jury in behalf of the Commonwealth. During the swnmatiou the following occurred:)
I

Mr~ Spencer: I ask yon to look back and see whether or
not, as the Commonwealth tried, struggled to put on its evidence-, it wasn't continu~usly interl'upted, and that if you
tried to cross-examine one of-that when tliev had the witness
the Commonwealth didn't bother them at all, they. Jet them
alone_, although Mr. Messick had them, as Mr. Hoover said
during the trialM.r. Hammer: If Your Honor please, that's not proper
argument to this jury, between counsel, and I object to it.
Mr. Spencer: I hope this gentlemen will stop interrupting

me one time't
Mr. Hammer: I didn'tThe Col}rt: I didn't understand what you were saying.
Mr. Spencer: I just asked the jury to think back over this
trial and see who was caushtA' the delays.
Mr. Hammer: That's not proper arg·ument, if Your Honor
ple~se.
·

The Court: That's a question of argument.
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Mr. Hammer: We 1iote an exception.

(During the summation the following occurred as to another
incident:)
M:r. Spencer: Now then you know from the testimony of
Mrs. McCool who saw him up there, Mrs. Knicley saw biin
once or- twice, Mrs. Rhodes saw him, Mrs. Phillips saw him
and wasn't that a surprise to Mr. Messick? We didn't know
that Mrs. Phillips had seen him up there.
Mr. Hammer: There was no evidence to that effect before
this jury.
·
·
Mr. Spencer: .And Mr. Messick elicited that fact from her:
yes, she had seen him frequently .going there.
Mr. Hammer: If Your Honor please, I object to Mr. Spencer misquoting Mrs. Phillips, She never said that; the jury
knows it and the record bears it- out that there is no evidence
. to that in the recQrd. Mr.The Court: Go ahead.
Mr. Hammer: We oxcept.
Mr. Spencer : I hope Your Honor will take into consideration these interruptions.·
Mr. Hammer: I '11 make them whenever you misquote the
record.
page 1602

~

(Mr. Messick opened the summation to the jury
in behalf of the defendant. During the summation the foJlowing occurred:)

Mr. Messick: I state, g·entlemen of the jury, that the special
p:a.·osecutoi· for· the Commonwealth, in the very. presence of
this jury, has been unfair, not only to you hut to tho Honorable. Judge seventy-eight years old who sits on this Court.
When Dr. Byors was on the witness stand and I asked Dr.
Byers what caused the wound in Frank Smith's head, he persuaded His Honor to strike out Dr. Byers' answer on the
ground that it was inadmissible.
Mr. Spencer: If Your Honor please, I object to aiiy such
statement as that, when the Court has struck out the evidence, of Mr. Messick saying to this jury that I havo been unfair in this ease because I, forsooth, persuaded Your Honor
to rule on a matter of correctness of the testimony, the right
of the witness to testify to certain facts. When the Court
rules on its correetMr. Messick: But when you put Dr. Cash on, you then
tried to prove it by him. It was aclmissible by him, why wasn't
it admissible by Dr. Byers T Answer me that, Mr. Spencer?
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Mr. Spencer: What did you say, Mr. Mespage 1603 ~ sick¥
]\fr. Messick: If it was admissible from the
lips of Dr. Cash, why wasn't it admissible from the lips of
J?r. Byers l Answer me that.
l\J r. Spencer: I don't know what you refer to.
l\Ir. Messick: That hammer and the ring. I brought Mr.
Garner around before this jury to have Dr. Byers examine
that ring, and what happened T They objected. It was inadmissible evidence; and yet they had Dr. Cash examine that
ring here in your presence.
Mr. Spencer: Mr. Messick, I'm going to challenge you to
read that from the record. ·
Mr. Messick: I certainly will. I had the court reporter to
write it down for me. This is exactly what occurred. So
there woulcln 't be any question about it. And I '11 have the
court reporter 1:eacl what he wrote. All right, sir.
l\fr. Spencer: Have .the court reporter read iU
l\Ir. Messick: All right, sir, you read it.
( The court reporter began reading from the testimony of
Dr. Byers.)
page 1604

~

Mr. Spencer: l\fr. Messick, you see the question first objected to was did the hammer make
the- ,vound; and the later one, you changed, was in your
opinion did it make the wound?
Mr. Messick: Read on all of it.
(The court reporter finished reading the excerpt from the
testimony of Dr. Byers.)
Mr. Spencer: Where is the question asked Dr. Cash 1 Mr.
l\fossick has stated that he asked the same questions.
Mr. Messick: Here is what Dr. Cash testified. I had that
written up and 1'11 get the question you asked, if you want
it. There's what-read what Dr. Cash said was ·his opinion
cansedMr. Spencer: \Vas Dr. Cash ever asked whether the hammer caused the wound f
Mr. Messick: Yes, sir, and here's his testimony on it. Read
it. He brought in the ring.
Mr. Spencer: I don't think I asked Dr. Cash whether it
caused it.
Mr. Messick: You didn't?
Mr. Spencer: All right, I'll withdraw the objection.
·
Mr. Messick: Let Mr. Lee read the answer.
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.
Mr. SpeRcffr: InJact, I apologize for having
})age 1605} said anything about it.
Mr. Messick: Read the answer, Lee .
.Mr. Spencmr: I shouldn't have interrupted you at all.
.l\Ir. Messiick.: Yot1 interrupt me any time I'm wrong .
.'(Duri11:g the summation, recess was taken for lunch.)
'The Court~ Gentlemen of the jury, I'm letting you go ancl
get your luuch. Be back by hvo o'clock. Don't let anybody
talk to you about the ease while you are out or talk about
it in your presence.
(Recess was taken for lunch until 2 :00 o'clock P. M.)
page 1606}

AFTERNOON SESSION~
{Wednesday, April 24, 194'6.)

-( The tria'l was resumed.)

(:Mr. Messick resumed the opening summation to the jury
i.n behalf of the defendant. During the summation the following occurred~)
Mr. Messick: Now let's examine these circumstances to see
if Ralph Garner wa'S there. First, let's take the circumstances
of the ring. It was the contention of the attorneys for the
Commonwealth in this case, as it was before, .tliat the ring
caused thnt wound on his head. I read what was said in
your presence as taken by the court reporter.
Mr. Hammer: In the last argument, you said it was the
ring.
·
~fr. Hoover: We still contend it was.
Mr. Messick: Contend it ·was 7 In the face of the medical
.testimony in this case f In the face of Cash's statement that
that sharp pointed ring shown .to him couldn't have caused
that wound? Oh, I'm surprised. The first time Dr. Cash had
seen that ring. They thought he would say that it could have
,caused that wound. No. He said it couldn't. Those sharp
edgespage 1607} Mr. Hoover: You are misquoting the evidence,
Mr. Messick.
Mr. Messick: I'm not.
Mr. Hoover: He didn't say it couldn't have.
Mr. Messick: Let's ·read what he said.
:M::r. Hoover: All right, read it.
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Mr. Messick: (Reading) "It so happens that the cut was
of semi-circle shape and about the same &S the hammer. And
if that's the cut, there is a clean eut, _and this skin 'in here
is not e:x:col'iated or scuffed up, af!l a sharp ring would have
been expected to do-this ring is sharp." That's what he
said.
Mr, Hoover: Go ahead and read it and prove your pointMr. Messick: (Reading) -''it has a diamond and has many
sharp edges, and one would eX.pect a blow struck with that
would ha·ve scarred the skin some audit didn't do it. Whereas· a hammer; with a flat face aJld curving edge would have
made a cut of that shape. I have no idea that the hammer
was ever neat ·•the man when he was being injured.'' He:
didn't see it.. ~"It just so happens that that works out in
that manner.''
Mr. Hoover: Do you mean to .say, Mr. Messick, that Dr.
Cash testified that the ring· couldn't have made it likeMr. Messick: Yes, sir; doesn't that say so ·r
page 16_08 ~ Mr. Hoover: No, not what you are holding in
your hand. Maybe what he's got in the report
thereMr. Messick: I'll have him ,~rite it all up. That was taken.
by the reporter.
Mr. Hoover: That pa1·t was Y
Mr. Messick: You can have him write it all so far as I'm
concerned. You gentlemen know what he said,
Mr. Lee, I asked you to write that from the doctor's testimony ~nd all_ I said to you was ''Wdte up Dr. Cash's testimony about the ring'', didn't It
The Reporter : ~es, sir.
Mr. Hoover: Go ahead.
(Mr. Messick then concluded l1is summation.)
(Mr, Ruebush closed the summation to the jury iu behalf
of the defendant.)
.

(Mr. Hoover summed up in rebuttal to the jury in behalf

of the· Commonwealth. During the sum.ma tion the following
occurred:)

Mr. Hoover: The first one that I think of and the one which
has been impressed upon you perhaps ·more than any other
is that great battle of the giants.
Mr. Hammer: We &s~ that the co"Urt be kept quiet.
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(Mr. Hoover then continued his rebuttal summation, during which the following occurred as
to another incident:)
Mr. Hoover: And you know it is a mighty remarkable
thing. After we show that he had been up there with Grace
Smith that they· come in here and try to tell you gentlemen
of the jury, bring evidence in here to show you that just a
little bit later Slim Garner did take a girl up there to Aunt
Janie Williams'.
Mr. Hammer: That's not contradicted, is it., Mr. Hoover T
Mr. Hoover: What have you got any right to interrupU
I'm quoting the evidence.
Mr. Hammer: Quote it correctly, sir, because the record
shows they .did go there and both &arner and "Winifred Velin
went there together.

page 1609

(Mr. Hoover then continued his rebuttal summation, during
which the following occurred as to anothel" incident:) ·
Mr. Hoover: If you could take them out and subject them
to a situation like that, and I challenged Mr. Messick here,
when he challenged us before the jury, if he had ever heard
of it being done. It's certainly never been done in the history
of this great Commonwealth nor do I believe in the history
of justice and the administration of justice in tlrn
page 1610 r United States.
Mr. Hammer: We pointed that out to you very
plainly, Mr. Hoover, that it had been done and it was a recogniz~d ruling of the Supreme Court of this State that it should
·be done.
(Mr. Hoover _then continued his rebuttal summation, during
which the following occurred as to another incident:)
Mr. Hoover: Remember what Hug·h Tobin said to him up
there in the restaurant¥ · '' If I was as big a fellow as you,
Joe Louis wouldn't bust up my face like that."
Mr. Hammer: I object to that, if Your Honor please.
There's not· a scintilla of evidence in thatMr. Hoover: The jury knows that--Mr. Hammer: Yes, sir. I want it quoted correctly. I'm
objecting.
The Court: I have:M:r. Hammer: Exception to that.
(Mr. Hoover then continued his rebuttal summation, during
which the following occurred as to another incident :)
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• Mr. Hoover: ·why you gentlemen of the jury know what
was in Dr. Byers' mind when he did that. That first impression had changed. But he does come in here
page 1611 ~ and say that he still entertains the private
opinion that that man committed suicide, though
he admits that he thinks there was a fight there. Now I ask
you gentlemen what consistency there is in an opinion likeMr. Hammer: Mr. Hoover, I think you should tell this jury
that the doctor made up his mind after the examination at
the hospital. ·
l\Ir. Hoover: I'm arguing this case, Mr. Hammer.
(Mr. Hoover then concluded his rebuttal summation.)

•

page 1612 ~ Attest, this· the 23rd day. of July, 1946, to 'Defendant's Certificate No. 3, the same having been
.
tendered to the undersigned on the 17th day of July, 1946,
after notice to the Commonwealth's Attomey, as required by
law.
·
.
H. W. BERTRAM,
Judge of the Circuit Court of Rockingham
County.
page 1613 ~

CERTIFICATE NO. 4.

On vVednesday, April 24, 1946, after closing arguments by
attorneys for the Commonwealth. and for the defendant, at
4 :54 o'clock P. M. the jury i;etired to consider their verdict.

page 1614

~

page 1615

~

CERTIFICATE NO. 4.

(The jury, after considering of their verdict,·
was returned to the courtroom at 8 :50 o'clock
P. l\I., and the following proceedings were had:)
The Clerk·: Gentlemen, have you agreed upon a verdict f
Juror Armentrout: We have.
The Clerk: Ralph Garner, stand up.
Gentlemen. of the jury, look upon the prisorrer and say
whether he's guilty or not guilty.
Juror Armentrout : Guiltv.
· The Clerk: (Reading) "We, the jury, find Ralph H. Garner
guilty of murder in the second degree and sentence him to
·
twenty years in the penitentiary."
Mr. Spencer: As charged in the indictment.
If Your Honor please, I think that the verdict probably is
sufficient in its present form. Howev~r, it is agreed and
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thought proper .tha.t the .jury write its verdict on the indict:men.t. Now there ls some little defect in form and it is this:
I believe that the sentencing him to the penitentiary for a
period of twenty _years-of course, techuically and legally, the
jury doesn '.t .sentence.
The Couirt:: I know they don't.
.Mr.. Spencer: I think that those technical errors, misapprehensions, can be corrected if tha:t is the intention of the
jury, and if the intention was to find him, the ac:page 161.6 .}. cused, guilty of murder in the second degree as
charged in tlle indictment and fix his punishment
-at confinement, it would be proper that the Court ask them
if that were their intention and permit the Clerk then to do
-0ne of two things : In the first place, this is not signed by the
·foreman and it should be signed by the foreman. And they,
of course., technically, do not sentence him; they fix his punishment at. Now I think that that probably should be explained
to the jury and if that be the-ir verdict they take it and go
back to their jury room and write their verdict and let the
foreman sign it.
.
I don't think anvwhere in the case were thev told that the
proper return of a "'verdict was that they find him either guilty
-0r not guilty and state in their verdict the degree of the offense, if any, and fix his punishment, not sentence him. And
I think probably, under the circumstances, inasmuch as it is
not signed by a foreman of the jury, and inasmuch as the ver.dict says they sentence him, whereas, teclmi~ally, the Court
does the sentencing; they fix bis punishment.
Mr. Hammer: ·w110 wrote the secon·d one? The second one
is on there.
Mr. Spencer: Mr. Switzer wrote that second one and I
don't think that he bad a right to do it, and I thought it was
at least with the consent of all concerned, at least Mr. Mes'Sick, be started out to get a piece of paper and it was later
found-the reason I want it to appear in the
pag·e 1617 ~ record-tl1at the verdict should be written on the
indictment. I don't think that the jury was ever
given any direction in that respect. I think that the proper
form would be that the Court explain to the jury that their
verdict should be written on the indictment, that it should be
·sig·ned by the foreman, and if it was the intention of the jury
to find the accused guilty of murder in the second degree that
they should state it in the form that they find him guilty of
murder in the second degree and fix his punishment at confinement in the penitentiary for whatever the term of years
may be.
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The C~mrt: Was it your intention to find him guilty of
.murder in the first degree Y
lfr.. Spencer: No, second degree ..
The Court : Second degree Y
Juror Armentrout: Second degree.
Tlie Court : .. That was your intention f

(The jnl"}i ~~icated affirmatively.).
Ths Court:' And fix his punishment at.what f .
Mr .. Spencer: Fix his punishment at confinement-instead
of saying ''sentence him", ''we fix his punishment at", because, technically, the Court sentence a man and the jury finds.
a verdict of g'Uilty or not guilty and fixes his punishment at
whatever term they deem proper. Under the·circumstancesr
I would suggest that you let the-:---they let the jury return to,
its room with that understanding and return a
page 1618 } verdict. Of course, the verdict should be signed
.
by a foreman of the jury, if that be their intention. I think, perhaps, it would be best to let the jury return
to the.ir room and return what they think is a proper verdict~
The Court: And you wanted to fix his punishment at twenty
ye~rs in the penitentiary!

(The jnry indicated affirmatively.)
The Court: All right, then you may retire to your room
and bring in, written on the indictment, your finding and sign
it by a foreman. Who was your foreman·? · ·
.
A Juror: Mr. Armentrout.
The Court: You had better write this out.
Mr. Spencer : I think this ordinarily is clone., Judge, that
if there be-of course, the jury isn't informed in the technical
forms of the law and when the Court is satisfied as to what
the_ jury's verdict is, the Clerk is permitted to write on the
indictment, or whatever it was written on, a correct version
from a legal and technical standpoint. And, of course, then
the foreman can sign it, and I think the jury ought to then
be polled on it to ascertain wl1ether that is their verdict. But
out of an abundance of precaution, I felt t11at it was best to
let the jury return to their room and write their own verdict!"
in light of that situation. That is to sav that the verdict
should-first ascertain: we, the jury,. find the defendant
either guilty or not guilty of the offense, murder
page 1619 ~ first or second degree, and fix his punishmentas charged in the within indictment~ and fix his
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punishment at whatever they found. And· then sign by their
foreman.
Under the circumstauces, I feel that probably the jury was
never given any instruction in that line and to save any possibility of error that the jury might very well return to their
room and return their verdict with that understanding, that
what their duties were and the form in which· I have just
stated.
It is undoubtedly the practice throughout Virginia, and
frequently done, that the Clerk, if the Court is satisfied that
there is the verdict of the jury, that the Clerk will write out
what the verdict is. But in tl;iis case, I don't think that it
ought-to not permit auy possibility of error about the matter; I think the jury should, with the understanding, instructions of the Court to tliat effect, return to their room and correct it along that line.
The Court: I have inquired and you all say that the purpose was· to find him guilty of murder in the second degree
and1\Ir. Spencer: "Sentence him", it says; of course, they fix
his punishment.
The Court: Fix the punishment at twenty years in the
penitentiary. Is that what it is!
page 1620 ~ Mr. Spencer: Well, Judge, I think it is a question of what the jury's verdict is. I think that
the proper wording is, if it was their intention to return a
·
verdict that they found him g;uiltyThe Court: All right, the verdict should be written on
there by the foreman, on the indictment ..
Mr. Spencer:· Yes, sir.
The Court: w·hatever that is. But they answered and
said it was their purpose.
·
Mr. Sp~ncer: Yes, sir, as I recall they answered Your.
Honor that that was their intention, and,. ordinarily, i wou]d
say that under those circumstances it would be perfectly permissible for the Court or Clerk to write that verdict and then
poll the jury. But I would hate to see any mistake made and
I feel like if that be the verdict of the jury, the jury, with
that instruction .from the Court', ought to be permitted to
retire and return the verdict in accordance with that understanding.
·
The ·court: Give the indictment to them and retire to vour
room and"'
:M:r. Spencer: \Vrite the verdict on tl1e back of the indictment would be better. \Vhat caused that confusion, Judge.,
was that we, for reasons that were, I think, good and sufficient,
first brought out that piece of paper, a blank piece of paper,
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and that was handed to the jury along with the
page 1621 ~ indictment. And the jui·y, very reasonably and
properly, perhaps, thought that the verdict ought
to be written on that piece of paper. It appeared, however,
that we were mistaken about those reasons and, by consent.,
that indictment was sent in with the jury and I think the piece
of paper was sent along with it by mistake. And that is why
I sav it is a rather unusual situation and it would be best for
the Jury to take the indictment itself and return to its room
and write its verdict, with the understanding that they find
the defendant either guilty or not guilty. If they find him
not guilty, they will say so and no more. If they find him
guilty, they state in their verdict the degree of bis guilt and
add the words '' as ch~rged in the within indictment'' and fix
his punishment at ,vl1atever term they think is proper.
The Court: Gh~e them the indictment. You do not want
them to take thisMr. Hammer: Are you making tllat in the form of motion?
Mr. Spencer: It was merely a suggestion to the Court to
keep the record clear.
·
Mr. Hammer: I want to know if it is a. suggestion or
whether you are making it as a motion, or what you are making it as.
.
Mr. Spencer: I would call it a sug·g:estion. It is not a motion at all. I think it is the dutv of the Commonwealth's Attomcy or .A.ssistmit Commonwealth's Attorney
page 1622 ~ to assist tl1e Court in preventing any question to
arise as to a jury's verdict, the correctness of
the jury's verdict. I, personally, think it would .be perfectly
permissible, since His Honor lias twice asked the jury, and I
think perhaps :Mr. Lee has noted it in the record, if ·he hasn't
he should, that all of the jurors, in .answer to His Honor's
questions., said that was their verdict. But since it was a
misunderstanding about which piece of paper it would be
written on, I think it would be best and the safest procedure
to ask the jury to go back to their room and write on the indictment =what their verdict is. And then, out of an abundance
of precaution, to poll the jury when they return back.
The Court: Write wl1at is supposed to be the finding on
the back of the indictment. . Any objection by anybody T·
Mr. Hammer: Yes, sir, I object to it, sir.
The Court: Go ahead as it is. We haven't anv indictment
or haven't any finding of the jury.
··
Mr. Hammer: I object to it, if Your Honor please.
Mr. Spencer: I think, under Rule 22, the Supreme Court
of Appeals of Virginia, the gentleman is required to state
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his ireasons for obj·e~thlg to it, Your Honor, or else the objection :amounts to nothing..
.
The Court.: Give them the indictment and I 'l] let you retire to your room and prepare and bring your .finding on the
back of too indictment.
•
.
.
Mr.. Hammer.: Except to the i-uling of the
vage 1623 } Courl
·
{The jury retired to their room at 9:13 o'clock p. m. to
,consider again of their v.erdict, as instructed by the Court.)
Mr. Messick: If Your Honor please, I move to discharge
this jury and declare a mistrial upon the action of the attorney for the Commonwealth. It is the duty of the Court
to instruct the jury as to the form of their verdict. The attorney for the Commonwealth should not be permitted to
make another arg·umeut in the presence of the jury as to tlJ~
type and character of the verdict that they should bring in
:and how it should be signed.
I furthermore move that this Court declare a mistrial on
the ground that we have had a jury that has shown on its
voir dire that it was biased and prejudiced and couldn't give
this defendant a fair and impartial trial, and a jury that has
shown on its voir dire that it believed that which the Commonwealth of Virginia had the burden of proving·.
Mr. Spencer: Judge, we have not gotten a verdict yet.
There is no verdict before the Court. As to arguing it, I'd
be glad to have Mr. Lee read back to Your Honor what I said
and there wasn't a word in it-I was very careful not to state
at auv time what their verdict was. Your Honor twice
"
asked them if it was their intention to find him
pag·e 1624} guilty of murder in the second degree and fix
his punishment at twenty years in the peniteutiary. All of my remarks were addressed merely to the
mere technicalities. We have had many demonstrations of
how ably those technicalities are taken advantage of and I
was very careful to state always that if the jury still thought
he was not guilty, they could still write "not guilty" into
that indictment. That was merely by way of stating what
we thought was correct in the case, and still do think it is
correct, a proper verdict. And the jury doesn't know how
to write a verdict in technical terms. That if thev founclfirst, they should find whether he was guilty or iiot guilty.
If they found he was· guilty, they should add to that the degTee of his crime as charged in the indictment, and I didn't
confine it to either one, and then fix his punishment at so
and so, and I never used the words "twenty years".· I knew,
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of course, the gentlemen were hoping I would make just c,uclt
an error as that but I think you'll find, 'if Mr. Lee will read
back to you what I said, that I was very careful not to give
them any such opening.
And there was this further defect, which, at first, I didn 'f.
observe and which I thought that the Clerk could not, as i!:-r
ordinarily done; remedy at the direction of the Court. That
is to say that nobody had signed the indictment-the verdictr.
so, therefore, nobody-we-didn't have a v~rdict. Your Honor
· . twice asked the jury was that their verdict amr
page -1625, ~ everyone of them replied.
·
Mr. Messick: How do you know everyone replied!
Mr. Spencer: They nodded their heads in the affirmative;
by the every-day way of nodding their heads in the affirmative ..
The Com·t~ Yes.
Mr. Spencer: But that wasn't cured by the duly constituted foreman to sign it. When you undertake to remedy a
situation like that, ordinarily, as I understand the practicein Virginia; if the Court is satisfied what the jury's verdict
is, if there be technical defects, they may be corrected by
writing in. For fnstahce, the mere technicality that they
said "we sentence him~', whereas the jury· can't s'entence,.
the Court sentences; the jury fues his punishment. That. is
why I suggested to this Court, before this jury went out, tbt'!
possible advantage of telling the jury that-it was right at
the time this thing was here; I may be in error; I think I was.
talking to Mt. Messick, not to the Court, that we could write
in here: "We, the jury, find Ralph H. Garner" and leave it
right there. And the Court tell them if you find him not
g'liiltyt say not gililty and no more and sign it by your foreman.
The Court: There was only two lines on the paper that--·Mr. Spencer r I say~ that. was what I suggested at the tim~.
The Court: That wasn'tpage 1626 ~ ~fr. Spencer: But I was just suggesting to
.
Mr. Messick and he didn't ag1·ee to it so I
dropped it. I just had in mind this: that if you put in then>
"We, the jut·y, find Ralph H. Garner" and leave the -rest
blank, then the Court tell the jury if you find him not guilty,
say not guilty, and sign it by your foreman; if you find him
guilty, state in the verdict the degree of his crime and we
:fix the punishment, within t)le limits. Now what our court!'.'
do and some other courts, a good many of them I have seen,
and, .of course, it is a little bit easier and fairer to the jury
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because they don't know, obviously, as it appears here; they
use the term "sentence" instead of fixing the punishment,
and it was to prevent anything like this happening that I
made the sug·gestion. But it wasn't ag-reed upon so we didn't
present it to Your Honor.
They were the reasons why I thought in this case, contrary
to the usual practice, that it ought to be referred to the jury
and they be allowed to o·o back and rewrite "their·· verdiet
with the understanding that if they found him guilty-not
guilty, they would say so and no more; if they found him
guilty, they would fix his degree of punishment, add '· as
charged in the within indictment" and fix his punishment at
whatever they thought was the proper punishment.
The Court: Yes.
Mr. Messick: Now, if Your Honor please, I
page 1627 ~ made my motion and stated my grounds.
I wish, ag·ain, to call Your Honor's attention·
that once this jury was sworn to go to their room and eonsider of their verdict, that until· they return a verdict in
proper form and properly signed by the foreman., they were
under the control of this Court, and this Court was the pc' rson to tell them what to do without a.ny argument from the
prosecution in their presence as to what they should do. I
do not underrstand why it becomes necessary that the prosecuting attorneys have to tell Your Honor what to do. Your
Honor is in control of that jury. Mr. Spencer had no further
control over them Qnce he completed his arg·umeut. And it
was for Your Honor to say to the jury what they should clo
or what they should not do.
·
And I, therefore, for the g-rounds assigned, move thh;
Court to discharge tbi~ jury and declare a mistrial.
The Court: I '11 let it go, at least until they bring it.
Mr. Spencer: I think,if Your Honor please, if Mr. Mes8ick
should stand corrected, the attorney· for the Commonwealth
never has any ~ontrol over any jury at any time. Secondarily,
I think the record should show that this all took place with
three gentlemen of the defense at Your Honor's desk, nnu
with the attorney for the Commonwealth at Your Honor'~
desk, and that they were consulted and given opportunity to
say whether or not there was any impropri~ty,
page 1628 ~ if ther~ was any impropriety in it at all. ,~re
would have been more than glad to allow them
to say what they thougl1t should be done. I just felt and I
think, if I'm not mistaken, Your Honor asked me or someone
asked me, perhaps the Clerk, about the rewriting of the matter there and I thought in assisting the Court and not mii,;;leading the Court. And I think that Mr. l\Iessick was under
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the same duty and obligation to assist the Court and not
stand silent and try to trap the Court.
.
Mr. Hammer: If -Your Honor please, in response to ~fr.
Spencer, I, myself, made that statement, and before that
jury left this room, I stated that I objected to Your Honor
Rending them back and that is in the record and Mr. Spen('.(H
knows it.
~Ir. Spencer: Yes, sir, and you were invited to state the
reasons.
Mr. Hammer: The Court had control over that jury and,
Mr. Spencer, I didn't intend to sit up here and argue with
. that jur~r as you have done.
Mr. Messick: As I understand, if Your Honor please, you
have been Judge of this court for a number of years and it
does look to me that Your Honor could control your juries
without an argument in behalf of the special prosecutor for
· the Commonwealth.
Mr. Spencer: Ther.e has been no argument.
pag·e 1629 ~ The Court: There hasn't ever been any trouble
with mv1\:fr. Hammer: I didn't understand His Honor.
The Court: I've never had any trouhle with getting the
right of kind of a verdict.
Mr. Hoover: You haven't any trouble now.
Mr. Messick: Let the Judge complete what he started to
sav.
i\fr. Hoover: He had ·completed it, M:r. Messick.
The Court: That's all.
1\fr. Messick: ·w·e have had other argument from the prosecution before this j1;1ry when the jury was under the control
of the Court and no one else.
l\fr. Hoover: What was the argument, l\fr. Messick?
"l\fr. Messick: The court reporter has taken down wlw.t
was said.
Mr. Hoover: All right, have him read it back and show us
where there was any argumentative matter in it.
The Court: When it came in, I asked, "Is that the verdict?'' I didn't read it. I wasn't rig·ht at it. Mr. Switzer,
I don't suppose, heard me because he kept on writing and
I didn't know wbatMr. Spencer: Judge, that, I think, is ordinarily the procedure.
The Court: The practice here is when you see a technical1\Ir. Spencer: If tl1e Court is satisfied as to
pag·e 1630 ~ what the jury's verdict is, then the matter of
rewriting it and phrasing it is a pure-
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"The Court: That's the way I've done it.
]\fr. :Spencer: -technical act. But my reason was, for this
lQne, it was not sig1ied by the foreman and, of course, it wasn.'t
intended that that piece of blank paper there should have
'.been hand·ed to the jury.. ·Those two things lead me to think
tbat pe"Xhaps it wer-e best to send the jury back. The ordinary
·procedure is that if the Court is satisfied, and I dare say
Your Honor has followed it for a lifetime, that if you were
:satisfied as lo what the jury wanted you let the Clerk ·or
tCommonwealtb 's Attorney write the technical language. •
The Court: It"s always been my-Judge Haas did it be-'fore, and we always got the Clerk to rewrite, or make ln·terlineations too, by the use of a pen. I've never had -any
trouble with it.
:Mr. Messick: What is Your Honor's ruling on my motion,
:sir?
The Court: Your motion is denied.
Mr. Messick.: To which action of the Court., we respectfully except.
Jlage 1631 }

(The jury was returned to the courtroom at
.9 :28 o'clock p. m . .and the following proceedings

were had-:)
The Clerk: Gentlemen, have you agreed upon a vei·dict f
Juro.r Armentrout: We have, Your Honor.
The Clerk: Ralph Ga~ner, stand up. Gentlemen of the
jury, look upon the prisoner and -say whether he's guilty or
11ot guilty; your foreman will speak for· you.
The Foreman: Guilty.
The. Clerk: {Reading) "We, the jury, find the defendant, .
Ralph H. Garner, guilty as charged in the indictment of murder in the second degree and fix his punishment at twenty
years confinement in the penitentiary. E. E4 Armentrout,
Foreman." So ·say you all? gentlemen t
(The jury indicated affirmatively.)
Mr. Spencer: I think, perhaps, in view of the record, that
it mig·ht be well for the Clerk to poll the jury and ask them
if that's their verdict, each one separately.
The Court: All right.
The Clerk: Harry D. Spitzer T
Juror Spitzer: Yes, sir.
The Clerk: Do you want me to say1\fr. Spencer : Yes, sir. Yes, is that your verdicU

!002

Supreme C'ourt of Appeals of Virginia;

The Clerk: Gentlemen of tlie jury, as your
page 1632. ~ names are called yon will say whether this is
your verdict or whether it is not. Harry D.
Spitzer1·
Juror Spitzer:- That's my veirdict,. sir..
The Clerk: A. W~ EArman 1
Juror .Earman: That's my verdict ..
The Clerk.:. Glenn Glass?
Juror Glass: Yes, sir, .that's my verdict.
-The Clerk: I)ailey Pa:tik f
Juror Park: That's my ve:rdict, sir.
The Clerk : R. L. Painter 1
Juror Painter: That's my verdict
The Clerk: E. E. Arme11trout t ·
Juror Ar:r:nentrout: That's IllY vei·dict.
The Clerk: ~Harman D. Moyers?
Juror Moyers: That's my verdict.
The Clei'k : C. J. Bennington!
Juror Benning-ton: That's my verdict ..
The Clerk: Mark Bowers t
Juror Bowers: That's my verdict ..
The Clerk: Charles A. Burtnert
Juror Burtner: That's my verdict ..
The Clerk: M.. L. Brown?
Juror Brown : '11hat 's my verdict.
The Clerk C. M. Dovel 1
page 1633 ~ · Juror Dovel: That's my verdict.
Mr. Hammer: May I see· that verdict, please,
Mr. Switzer!
·
(The Clerk handed the paper to l\fr. Hummer .. J

Mr. Spencer~ Let me. look at it too, Mr. Hammer.
(Mr. Hammer handed the paper to Mr.. Spencer~)

The Court: Gentlemen of the jury, you are dischargednot discharged, I don't know·, I may use you later on, but you
are excused from ful'ther attendance unless called. You can
g·o now.
Do you have anything further to say f
Mr. Messick: Yes, sir. I want to move, of course, to set·
aside this verdict of this jury.
The Court: All rig·ht.
:Mr. Messick: And I would like, before Your Honor passes
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on it, for this record to be writen- up and let Your Honor
read the record.
·
'11he Court: I'd have a month's work.
Mr. Messick: Sir¥
The Court: I'd have a month's work.
Mr. Messick: Why this is an important matter, in my
humble opinion; an innocent man has been convicted and
found guilty by a jury. Therefore, I really think,that Yaur
Honor should wait until this evidence is written up and read
it carefully before you pass on this motion to set asideThe Court: Within a reasonable time.
pag·e 1634 ~ Mr. Messick: All right, sir, Mr. Lee will write
it for you just as (ast as he possibly can.
The Court: I'd like for the motion to have some backPround. In other words, instead of sentencing himMr. Messick: What I would like to do, Judg·e, I would like
to assign in writing my various and sundry grounds for my
motion and accompany my grounds with a copy of the record
for Your Honor to read.
The Court: All right'.
Mr. Messick: In thirty-five or forty days, he'll have the
record .for Your Honor.. .At that time, we '11 accompany it
with the grounds, in writing, to set aside the verdict.
The Court: You've got to sentence him and suspendMr. Messick: No, sir, you don't sentence, if Your Honor
please, when the Court llas under consideration to set aside
the verdict. You will defer sentence until you have read
the record and been over our grounds.
Th Court: Suspend sentence 1
Mr. Messick: No, I mean defer sentence until such time
as the Court passes on the motion and has an opportunity to
read the record.
·
The Court: I don't know.
· l\fr. Hoover: Your Honor, I want to be heard on the motion when Mr. Messick has finished, if he has.
l\Ir. Messick: I haven't finished. I feel that
page 1635 } His Honor has said that he will read the record
and go o-ver it. I know His Honor doesn't want
to make any mistakes in this matter.
The Court : No .
.M:r. Messick: And I want to g·ive the Court the full and
complete advantage so His Honor can see in writing· exactly
what has occurred here.
The Court: I don't think I could wait thirty or forty dayR.
:Mr. Messick: ,ven, this is a ten day case, Judge,. and it
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takes this young man here, Mr. Lee, practically that long
to write it for Your Honor. If it was just a case where it
had taken a day, that he could sit down and write it, it would
be a different proposition, but we've got here ·a case that's
taken a long time to try and this young man has p;ot to have
u reasonable time to do it in. That's all I'm asking.
The Court: ,vhat do you have to say f
l\fr. Hoover: Your Honor, the motion, it seems to me, is
one ,vhich should be denied. The Court has heard this evidence, not once but, substantially, has heard. it twice. We've
had a ten day trial here which has just been complete~. Your•
Honor overruled a motion to. strike at the conclusion of the
Commonwealth evidence; it Qverrulecl a renewal of that motion after all of the evidence was in and sent the case to the
jury. The jury has returned its· verdict. The
page 1636 ~ Court knows what the evidence was. Not only that
but it heard substantially the same evidence in
the Smith trial in October. And I see no reason to defer this
motion or to defer imposing· sentence on the defendant in
accordance with the jury's verdict.
.
Mr. Messick: J udg·e, what I've got in mi:µd is simply this,
8ir: It is true that Your Honor tried the Smith case~ it is
likewise true that at enormous expense that record was presented to the Supreme Court of this State and they granted
a writ of error that's now pending before them. Now this
Court is called upon in this case to pass upon a motion to
set aside the verdict that involyes vital questions. When the
motion was made at the conclusion of all of the evidence in
this case to strike the evidence of the Commonwealth, I felt
that Your Honor had serious doubts as to whether or not it
wasn't his duty to do so.
The Court : ·No.
:Mr. Messick: I do not feel that people should be put to
the ei1ormous expense of an appeal if, after the Court can sit
down quietly and look over the record and see for himself
whether or not the verdict should be set aside. Now that's
all I'm asking, that this Court be given the opportunity to
see this record before it passes on this motion and to see
the groui1ds that we assign. I'm not asking anything unreasonable. That is the courtesy that I think is due the Coul't
as well as the courtesy tba t I think is due counpage 1637 ~ sel in a serious case. And I'm merely asking
that that courtesy be extended and that Your
Honor be given every opportunity to see what is right and
what is just a.nd what is fair.
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J\!f.r. Spencer: If Your Honor please, may I add a word to
what ]\-I,r. Hoover has said. This man Smith was killed on
F1ehruary 20, 1945. Ralph H. Garner, accused of his murder, came to trial for the first time -0:n April 15; 1946. In the
.Smith erase, it was absolutely essential and the Court so in:structed .the jury, if I'm not sa<lly mistaken, that before
they could believe that Grace M. Smith was guilty, they had
to believe that Ralph H. Garner was at the scene that·;nig·ht.
Now ,the record is here; it is here in Your Henor 's Clerk's
lOffice. Aside from heated interchang~s between counsel,
:aside from turning Commonwealth witnesses into defense
witnesses, and more or less creating a great confusion in the
case, there is only one matter, as. I recall the record, which
differ with the other record; or there may be two or three.
One of them is Grace Smith didn't t~stify this time. There
is the question raised by Mr. Messick and his witnesses that
they did not see or could not see the face of a person passing.
on Willow Street under conditions that were described. Now
if Your Honor will recall, that matter bas been presented to
you time after time. Authorities have been presented, I think,
which convinced Your Honor that that was a matter for the
jury to determine. Mrs. Rhodes was hammered,
pag·e 1638 ~ malig-ned, called "that Rhodes woman", and
every effort made to discredit her testimony.And they introduced the evidence on the contrary and· Your
Honor thought that it was a. jury qu.estion.· It was presented
to the jury. It was presented, frankly, Your Honor, in mu.ch
better light, so far as the instructions were concerned. I
think Your Honor will agree with me that you thought p-erbaps you should not g·ive repetition in the defense instructions and Your Honor was inclined to g·ive them everything
you possibly could and still be fair to the Commonw~altb.
In those instructions, there's one fundamental proposition:
that Ralph H. Garner-the jury had to believe Ralph H. Garner was there before they could convict this man. It is in
' two different instructions, the same identical words. Your
Honor, I think, did everything possible to fairly put this thing
before the jury.
Now there is available to Your Honor, already _written up,
the record which sets up the testimony substantially, except. ing that the order of it is somewhat changed around because
it was sougl1t in this case to anticipate the Commonwealth's
every move and anticipate everything brought out on cross
examinatio,1 in the trial of Grace Smith and explain it away
before the Commonwealth had an opportunity to cross ex-
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amine.. Your Honor has heard this evidence twice. Your
Honor has the record before him now.. ADd it seems to me
that after the passage of fourteen months that
page 1639 ~ the Commonwealth is entitled to have this matter disposed of with reasonable promptness.
There- is no one thing, I think, and. it's been said by far
greater people, far more tbinking people, far more recognized authol'ity, than myself, that the greatest determent or
the greatest encouragement, I'll put it the other way, to criminals· is that they are able to put off ultimate justice. Now.
Your Honor has, looking back over the whole picture, signed
bills of exceptions and permitted them to go to the Court
of Appe&ls·· and apply for a writ of error before there was.
a final jud~·ment. Your Honor there was trying to give them
everything· in the world you could and, in that instance, more
than was coming to them ..
·Mr. Messick: Before it was final judgment Y
l\ir. ·Spencer: Yes, sir. And the Court so held when they
refused a writ of error for a motion on change of venue, an .
appeal from His Honor's decision. Why the mandate of the ·
Court is in the record and it says that the judgment of the
Court was clearly right in denying your motion for a change
of venue. We cited to Your Honor authority where Chief
Justice Campbell had said that a motion for change of venue
wasn't a final judgment and Your Honor was induced· to sig·n
it. And that thing delayed this case six months. And I think
it could be said, just summarized, that everything has been
done that could be done to give them a. fair and
page 1640 ~ impartial trial, and You~· Honor has heard this
evidence and has available now a record. There
is no new matter in this case excepting, and ~xcepting only
one thing, these tests and that's been presented in argument
to Your Honor from the very first day we started until today.
I think it has been argued to Your Honor four times in that
aspect. Your Honor decided, eventually, that it was a matter to be determined by the jury and it has been determined ·
by a jury..
Now to say that Your Honor will put this thing off fortyfive days to get them to write up the recordThe Court: I won't do that.
Mr. Spence~: And then, on top of that, at that time, sentence him and give them sixty more days to apply for a writ
of error and then delay·tbat matter, we would be giving to
Ralph H. Garner the ability to almost eternally avoid a final
judgment of his guilt in this case. Now I say that with
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great deference, Your Honor. I may also, in utmost fairness to the Court, say that I may be a little biased because
I have been coming- over here for thirteen .months. But I do
really believe and most earnestly urge upon Your Honor tl1at
this matter of delay and delay and delay, under one guise
or other, ought to come to a stop. Your Honor has heard
this evidence over and over, and substantially the ess.ential
elements are no different from .this case than they were in
the other case. I think Your Honor will agree
page 1641 ~· with me that that jury, and I think you so in.
structed that jury in the Grace Smith case, thatunless they believed that Ralph H. Garner was in that house
that nig·ht that they couldn't find him guilty. That jury found
him guilty on substantially the same evidence, less the testimony of Grace Smith perhaps.· He's been found guilty by
another jury. These gentlemen say there are no fair juries
in this county. Your Honor, I think, has ruled that you
don't believe that's. irue. Now why should they keep on
putting· this thing· off. Franldy, I'd like to get through with
it and I believe Your Honor would like· to get through.
Mr. Hammer: If Your Honor please, after completion of
the entire evidence in this case, counsel for the defense again
moved that Your Honor strike this evidence, and I vouch the
record that Your Honor tbe1i and there said that you thought
you should strike the evidence and that you had grave doubts •
about it on the dav before. And after the Commonwealtl1
and Mr. Spencer continued to argue, Your Honor allowed
this case to go to. the jury. I vouch that in the record and
I'm asking that Your Honor enjoin Mr. Spencer that you may
see what Your Honor ruled on that matfer that dav and let
us present these facts to you and give this man an opportunity where you have them before you, and I can produce-Mr. Lee will read from the record where Your Honor said
that you thought, and had doubts on the day
page 1642 ~ before, you should sustain our motion to strike
· the evidence. I surely think that now, under
those conditions,· Your Honor, we are entitled to bring to
Your Honor the full information and give you the full printed
record of Your ·Honor's ruling·s and the objections and what
Your Honor has said. Ai:ttl in sustaining, when we made that
motion, you sustained us and said you thought you should
strike and you bad thought so the day before. And after
arg·ument with the Commonwealth, Your Honor then allowed
this case to go to the jury.
Mr~ Messick; I tell you-
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The Court: I know perfectly· lw~ll wl'lia:t" i' 'did· ·dn that. I
know why I didn't.
l\Ir. Messic~: . J :udge, I dcm-'t like to bother y01i' so· 1ate at
night and k~ep ·on burdenii)g you, sir. Th~se gentlemen representing· the Coni~onwealth of Virgh~ill, knowing tha:t the
Smith case 'was ·before the··court o~ Appeals, insisted on the
trial of this case. · Arid when it came to t:qe· que~tio~ of the
ability to ~dentify the driver· of a vehicle'. on Willow Street.
at night, these .gentlemen representing the Commonwealth
were unwilling that their witness be .submitted-be· required
.to make a test. They we1·e. unwill~ng tl)at'. the ju!'Y see wit4
their own eyes what the condit.ions w.ei·e. 'Fhey were u11.:
willing, and the record so shows, that they p~rsuad_ed ·Your
Honor to hold that the testimony·
·
·
The Court: They., clidn 't persuade me.: · ,. ·
page 1643 ~ Mr. :Messick: Anyway, they got Your Honor
to hold that the testimonv of Dr. Bvers as to
his opiriion', as to what caused the wot1nd in that "'bead, was
inadmisf?ible, ·and yet they turn right a round and when they
put Dr: Oash on the witness stand, thinking that Dr. Cash
would say it was caused by the ring and not the hammer,
they asked ~im'those very· questions that His Honor had ruled.
on their motion to be inadmissible from the testimony of Dr~
B~IB.

.

•On that ground alo1ie, thfs verdict shoul~l be set aside,. if
none other. If Dr. Byerf; wasn't .~ompetent to testify as to
what caused· that wound in his head, how can these gentle~
mei1 say that Dr. Cash ,v~s? _Ho,y- can i.t be admissible on one
occasion f.1-hd- _inadmissible on another r I '11 tell you, ,Judge,
in fairness t.o yo~; I t\1ink you shquld se~ the record in this
case .. That's what l'~1 asking for, tl~at the Court see-that
the courtesy be extended to this Court to see the record and
they don't even· wai1t Huit ·cc;n:irtesy ex.tended.
The Court: I'm willing to take it under .cop.sideration for
a while, but I cou]dn 't do-I'm on the v~1\g·e of quitting soon,
of exerc~sing the rip;ht to r~tire. 1\nd those ti1ings have got
to g-et out of the wav.
Mr. Messick: Judge, vte '11 get it 111 yoiu hands just as fast
as_ this young man can write it. up.
·
'I'h~ Court: I '11 p:ive you thi;rty days.
Mr. Hammer: Thank you, Your Honor.
pa!ie 1644 ~ The Court': You '11 have to enter. .
)Ir. Spencet: Tbe~·e .isn't any· reason why this
man should not be sentenced at this time. ·
·
:Mr. Messick: He's not sentenced wheii be has it under
consicle_r~tio:n, Mr. Spencer. You know· the rule.
.

~

.

.
l
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:Mt. :sp·erice~:: That's quite tru~.· You :are taking under advisement the moti<5n to set aside the verdict.
The Court: Yes, that's ~hat will have to be done.
· :fy.[T. Spencer:. And giving them thirty days within which
to-prese1it the record. Well, '.Sir, I'll be very happy to have
Your Honor read that record, particularly after some incidents of trial.
The Clerk: l' d like for you gentlemen to agree · on · an
order.
Mr. Messick-: That motion has been made to ·s~t a'side the
'verdict.
·
Mr. Spencer: I think the gi>ound .for 'the motion ought to
be filed forthwith, the g·i:ounds for the motion to set aside
:the verdict. ·
·
' · · . .
·
· Mr. Messick: I ·asked the· Court. to give· me a few day's.
Mr..Spe}ls~r-: . This is _what he wants to do, Judge. He
wants to write the rec.ord up arid -conjure ·up· th_ings. Now
· .
·
· he's gof to· state, be 's required to state_ Mr. Messick: I wish you would quit talking about the ques. tion of· conjuring upi anything. Whether it .gives
pag·e 1645 } you any concern, or not, it will give you some
.
and you'll find out now. I'm tired of Mr. Spen£er-·I'm not going to sfa11:d for your insults any longer. ·Now
I mean it. Pardon me, Your Honor, for acting up in y_our
}Jresenc~. :
·Mr. Spencer: ·Judge, if this gentleman has any grounds
for his ·motion, they shoul4 be stated at this tin:ie-:
. Mr. 1'1:es~ick: .I can: state them, Judge ..
~Ir. Spenc~r: I don't see how any ·court can· consider a
motion to set asi~e a verdict which is unaccompanied :by the
reasons or the ·g~ounds fo.r that motion. · ·· · .. ·· ·
··
: Mr.. Messick: I ean state them, if. Your Honor wants me
to:·

·:

I

.

Tlie ~Court: You can state them in Writing in' the 'morning!
.
..
.
'
. .
. Mr. Messick : The only thing;· Judge, I. would like to go
lioµie tomorrow a~d try a case the day afterwards. I'll state
them now, sir, so far as that '.s concerned.
.
. Mr~ Spencer: I'd like to ·see them in' writing, l\fr. Mes:.
sick.
. Mr. Hammei·: We'll do the very 'best we c·an. We are ·n:ot
trying to hold you up, Mr. Spencer.
l\fr.· Sp~nG~r: I know you are not trying to'·hold me up.
· Mr. Hoover: The Court r'equired the statement of the
g-roµrids for the :qiotion in writing, which were filed that night

at-

..

.
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Mr. Hammer: But not this time of night.
Mr. Spencer : The Judge says that they can
file them tomorrow.
·
Mr. Messick: It happens that I have lost considerablepractice of two cases in the Supreme Court that I was unable to attend to and there is other business that I have to
attend to, Judge ..
The Court: But you can leave the grounds for the defense
with the Clerk and go on your way.
Mr .. Messick: I will dictate thein to Mr: Lee and let him:
turn them over to the Clerk, sir.
The Court: Do you have what it is nowf
Mr. Messick:, M1'. Switzer, the proper order, sir; is that
the de:f enda~t ni..nve·s to set aside the verdict of the jury upon
the grot\llds ~:ssjgned in writing, which motion the Court took
under advisement fo"r a period of thirty days from this dnte~
I think that's .a proper order.
The Clerk: You mean you a1·e going to file them tomor- ·

page 1646 }

rowY
Mr- Messick: Yes, sir, I'll dictate them tomorrow.

The Court: What becomes of the Garner bond; it continues, I suppose!
,
Mt~ Hammer: Yes, sir, it is a reg·ular continuing bond,.
Your Honor.
The Court: I think you had better change that bond a little bit ..
Mr. Messick: If Your Honor wants to increase
page 1647 ~ it, we '11 appear in the morning and increase it
to whatever amount Your Honor wants it in.
The Court: I don't think they ever did g·et it straight.
Mr. Hammer: He's under the same bond now that Mrs~
Smith is under, $15~000.
·
Mr. Messick: Fifteen t110usand dollars; that security fo1.:
appearance. He '11 be here •.
· Mr. Hammer= .It is a continuing bond, if Your Honor
please, until this case is :finally disposed of.
The Court: But the question is whether part of that would
continue.
Mr. Hammer= No, sir> that bond was given by E. L. Kling·stein, sir.
.
Mr. Hoover: It seems to me, Your Honor, in light of the
verdict of the jury, that the bond should be increased.
Mr. Hammer: He has11 't been a bum or a floater yet, sir;
he hasn't run away.
·
_ Mr. Messick: He's acquitted of the charge of murder in
· the first degree and he was out on bond in the sum of $15,.\
[
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000 to answer that charge. It brought him here and he'll be
here to answer any judgment of any court.
Mr. Spencer: Wasn't that bond fixed at a time wheµ it was
being· anno.unced that there was no evidence at all; that he
was being held falsely 1
Mr. Hammer: And I still contend he still is.
Mr. Spencer : Now he has been tried.
page 1648 ~ Mr. Messick: Judge., do you want us to give
more bond in the morningY ,ve'll do it.
The Court : Yes, sir.
Mr. Messick : How much?
The Court: I think you had better make it twenty thousand.
Mr. Messick: I think Mr. Klingstein will give it to yoll:
right now, sir.
Mr. Hammer : I '11 call him right now, sir.
(The trial of this case was concluded at 10 :15 o'clock p. in.
on the 24th of April, 1946. As to other proceedings with regard to the. defendant's bond, the .orders of the Court will .
. indicate.)
page 1649 } Virginia :
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Attorney, for the plaintiff.
.
Defendant in person and by !\fr. Glenn W. Ruebush, Attorney at Law, counsel.

1012

Supreme Court of AppeaJ~ of V.irgip.f~

On this day came counsel for the Commonwealth and the

defendant, and the defendant hi pei~son, ·before the Judge 0£
this Co~~t, and the following· proc-eedings were bad:

Mr. Ruebush: l\fr. Lee tells me he has the record com. pleted down to the instructions.
·
·
11ag·e 1650 ~
Tb~ Court : We can settle the question and
· ·
take judgment. I s~e jiothing to justify me set~
ting· the vercl.ict aside as contrary·'to the law ~nd evidence and,
of course, we 'II enter judgment accordip.g to the finding of
. the jury.
Mr. Ruebush: 1Ve want to take an exception to the Court's
rtilin o•
O'
•
.
·
:
·
.
I take it the bond will continue?
The Court: I think it would.
_Mr. Ruebush: Do you prefer to hm-e the surety come in
this morning and renew the bond?
·
The Court: Yes.
Mr. Ruebush: ·. He's up h1 tl1e moun~ains. It will be about
a half hour before I can get him down here.·
The Court:· That's
rig·ht.
l\fr. Ruebush: . This is a very Ion.!?: r~cord, if Your Hono1~ •
please, and it's going to take some little time. to get the bill
of exceptions written up a~d the petition pr~pared. It is
sumµiertiµi~ and I'd like f~r nin~ty days stay, if Your Honor
please.
·
The Court: You say you 'v~ done everything except the
instructions?
·
·
Mr. Ruebush: I think Mr. Lee has it pretty well in baud.
The Court: Sixty days will be en01;igh.
Mr. Ruebush: All right, sil', sixty days suspension.
The Court: You say tllat 's plenty?
page· 1651 ~ l\fr. Ruebush: I '11 abide bv the Court's decision. I frust that in case I have to apply for an ·
extensi~n Y ~ur Honor vdll probably consider it. I hope to be .
able to g·et it in sixty days. i mean it is a very long· record
and we have to J)repare the petition, Your Honor., and then
we have to prepare the bill of exceptions. There's a. whole
lot more than the stenographer~s minutes. The Clerk has to
write up the pleadirn2:s and a' lot ·more, you know, t11at goes
along with the record; the orders ~f the Court.
The Court: Yes.
Mr. Ruebush: There's one thing I ·would like to ask 1\Ir.
Hoover this morning. In the Smith record there is included
t.he motion that was made at the beginning of this case when
the two cases were tog·ether, before the severance, for a
1

,

•

•

;

all

I

'

•

· ~~~~ ~ f::1mer .v_.. P@;mpi.o~~~al~ ,of Virginia

1013

~hange ~of venue. I understand in U~e Smith case you all
_ptesented or agreed on what part should go in the Smith rec-0rcl on that motion at the ,early- part of the case, before the
severance. I wondered whether:. we couldn't stipulate that
'that part of the record whir.h w.as printed "in the-Smith case·
could be considered .a part of this record. It is a couple hnn<lred pages. · ·
,
-· ·,
.
· Mr. Hoover: I don't know .as I know exactlv .what vou
mean, :M:r. Ruebush. "\Vas i(just .Mrs. Smith who went up to
·
· the .Court of Appeals on tl1e change of venue or
page 1652 } was that both of them?
Mr.. Ruebush: No, both of them went up on
.the change of venue. Then we came back here and just before the trial, just .a couple clays before the trial·
Mr. Hoover: It w:as a renewal of the motion on behalf of
both of them 1
:
Mr. Ruebush: Y.es, and that was denied and Mrs. Smith
:asked for a severance and you ·elect-ed to try her first. - Mr. Hoover: Yes. Now .the motion for ·severance was long
before the trial that was;
· Mr. Ruebush: Not so very long before because it wasn't
:anything done -after that the question: ca_me oh about the continuance of her trial.
·
·!
·
·
·
Mr. Hoover: N <;>; the sev·erance was rig-llt .much beJore the
trial. I don't remember the exac't time.
·
··
Mr. Ruebush: What I want to ·do· is, I w~mt t9 know
whether you will co-i:isent to that part of the record which is
printed in the S_mith ca~e,· up to the time of th~ severance.,
-could be used in this case without printing the whole thing
·.an over ·agai~.
:·
.
.
M:r. Hoover: I dou.'t t11ink you need to print H all over
again, so far as that's concerned. When they went up in the
Smith case, they didn't print the venue proceeding anew for
that record; th.ey sent up the record which had been to the
Court of Appeals and come back to tbe venue thing.
Mr. Ruebush: I know, and that is what is
page 165.3 .} printed hi the S_mith record, see?
Mr. Hoover: · Is the Smith record p1·inted a,t
last 1
· ·
· · . ·~Ir. Ruebush: .\;'\TJ1at will be printed.
Mr. Hoover: .The Attor_ney General keeps on telling µie
that he's never gotte_n a copy.
Mr. Ruebush: I don't ]mow whether it is print~d, or not,
·
.but .it will be printed.
I want to do what we did in the Smith case; I don't want
to have to reprint the whole business, if it's been printed
1

•
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in the Smith record. See, that will be printed in the Smith
record.·
Mr .. Hoover: As I see it, I wouldn't have objection to your
using-I think you have a perfect right to use anything that's.
in the Smith record which was done before the severance. I
don't know that I care to agree to let you put something in
this record that was in the Smith case after there was a
severancer
Mr. Ruebush: I don't want to~
Mr . Hoove,: I don't think it would belong the·re.
Mr. Ruebu~h :· I don't want to; I want to agree that that:
part of the .Sµiith record which will be ·printed, up to the time
of the severance, can be· used in this case without printing
all that stuff over again. In other words, there's two hundred pages of stuff that's printed in the Smith
page 1654 ~ record up to the time of the severance that I
don't want to have to print in this record.
Mr . Hoover: If I understand you correctly~ and I think
I do, 'I wouldn't have any objection at all to it. But supposeyou do this: Be sure that the Smith record as now printed,.
or practically printed, -that when you g·et your hands on a
copy of it, show it to me and show me what you want to do
in black and white and I don't think there will be any difficulty
in reaching an agreement.
·
·
Mr. Ruebush: We can get the original Smith record downstairs, .if you want to see it, and I can show you what I have·
in mind.
.
l\fr. Hoover: Wait until the printer finishes with it.
Judge, as I understancl it, you clearly indicated your intelltion to enter up judgment· in accordance with the verdict
of .the jury. Do you want to go into any mor·e formality than

lli~!

.

The Court: Yes, I want to know whether lie 'Et got anything·
further to say why he should not be punished according to the
. verdict of the· jury.
Nothing to· sayY
Mr. Ruebush: I'll get I1old of the surety-; it will be a half
hour before I can get him down here.
Mr. Hoover: Your Honor .is asking the defendant if he has
anything to say why judgment sl1ould be enpage 1655 ~ tered again~t him in accordance with the verdict.
The Court: Noth~ng further to say?
The· Defendant: There's nothmg- I can say,. Your Honor,
only that I feel that a terrible piece of injustice has been
done me in this court. I'm as innocent of that charge that
bas been brought against me as you are. · That's all.
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. The Court: Then the judgn1ent will be formally written up.
Mr. Hoover: Twenty years in the penitentiaryf
The Court: Yes. Guilty of murder in the first degree.
Mr. Hoover: Second degree, in this case.
The Court : Yes, second degree.
Mr. Hoover: And then the order., as I understand it-tlle
Clerk wasn't here, I believe, when that wasThe Court: What f
Mr. Hoover: ').1he order, as I understand it, it suspended
execution of the sentence for a period of sixty days to give
them time in which to apply to the Court of Appeals .for a
writ of error.
The Court : Yes.
Mr. Hoover: Sentence was impo~ed in accordance with tbe
verdict of the jury.
Mr. Ruebush: He said it will be fifteen minutes to half
an hour before he can come in. Do you want to wait here or
·
go down!
page 1656 ~ The Com;t: )Ve had better wait he1·e.
(Mr. Hammer, associate counsel for the defendant, entered.)
:Mr. Hammer: If Your Honor please, this bond is a continuing bond under the statute and carries clear through until
this case is :finally disposed of. I don't understand why we
have'to renew a bond until the-it is a recognizance to any
court in which it may be heard. We never have-I never
have or 1·eeall of eve1· coming in after sentence and giving a
new bond around here.
Mr. Hoover: Yon did in the Smith case. Yon went on it
yourself.
Mr. Hammer: No, you raised the bond in the Smit:µ case.
:Mr. Hoover: It was a new bond.
Mr. Hammer: No, you increased the amount of the bond,
that's all. I went OTI that because of the increase. The old
.bond stood and what you did, Lawrence, yon asked for a11
additional amount and the Conrt granted .yon an additional
amount of bond.
The Court : Who is on this bond¥
:Mr. Hammer: Her brother, Cash., myself; and my wife.
Mr. l{-lingstmn is 0n this bond.
The: C-o:a1rt: You say he,;s on it°l
:Mr. Hammer: Yes, sir.
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Mr. Hoover: He's the onlv bondsman here.
Mr. Hammer: In this case, I ·think the bond
is amply sufficient.
Mr. Hoover: I think he's worth the amount of the bond.
Mr. Hammer: It is a continuing bond, Your Honor.
l\Ir. Hoover: I think the order whicb was entered.and the
bond which was previously taken sets forth the fact that it is.
The Court: He appears under his bond this morning?
Mr. Hammer: Not only this morning· but t,o any other court.
The Court: But I say, he appeared under that1\Ir. Hammer: Yes, sir, and as to anv other court or any
other proceedings.
·
Mr. Hoover: I think it is sufficient.
. The Court: That's all 'right.
]\fr. Hoover: I didn't understand that Your Honor asked
for it ·anyway. I think what tlrn real situation here is that
Mr. Ruebush misunderstood His Honor aboutMr. Hammer: ,ve don't need Mr. Kling·stein here and it
is quite a distance for him to come. ·
The Court: It develops we don't. The bond will be continued..
Mr. Hoover: That's already been stated in the bond.
Mr. Hammer: That is the bond itself, Your Honor, that it
is a continuing· bond until this case is finally dispage 1658 ~ posed of for the court of final jurisdiction.
Mr. Ruebush: There's no need to have him
come in here 7
l\fr. Hoover: I don't think so.
Mr. Hammer: I happen to know he's been sick too.
The Court: Suspend the execution of the sentence for a
period of sixty days.
Mr. Hoover: That will be done, I suppose, in the same
conformity with the same provision in the Smith case.
page 1657 ~

(The proceeding·s were adjourned at 9 :50 o'clock a. m.)
~

Attc~t, tllis the 23rd day of July, 1946., to Defendant's Certificate No. 4, the sam~ having been_
tendered to the UI)derf-ligned on the l 7th day of July, 1946,
after notice to the Commonwealth's Attorney, as required by
law.
pag·e 1659

H. W. BERTR...t\.M,
Judge of the Circuit Court of Rockingham
County.
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CERTIFICATE NO. "5..

In support of his contention that a fair trial .could not· be
had in Rockingham County, Virginia, due to the prejudices
existing in the community;, as demonstrated by newspaper accounts and gossip from the citizens of Harrisonburg and tjie
.communities in Rockiugham County and also· in adjoining
.counties, .and as demonstrated during the course of the trial
of Grace M. Smith of the behavior of the large crowds in the
icourtroom, lobbie~, and the yard of the court house., defend;ant is filing as Certificate No~ 5 of his bill of exceptions the
record of the Circuit Court of Rockingham County, Virginia,
in which a chang:e of v.enue was sought and was refused by
the said Court, tog.ether with the ·exhibits filed with that record and the orders of the Court relating· to the same..
page 1661}

STIPULATION.

WHEREAS, there ls 110w pending in the Supreme Court
,of Appeals of Virginia the case of Grace M. Smith v. Commonwealth of Virginia (R.ecord No. 3110), the said Grace
M. Smith having been jointly indicted with Ralph H. Garner;
by her own motion for a severance ·was granted a separate
trial;
WHEREAS, tliere was certified to th~ Supreme Court of
Appeals of Virginia in the case of Grace M. 8m.ith v. Com!lnO'll!Wealth of Y irgin·ia, as a part of the transcript of the
record in that case certail). proceedings had in the Circuit
Court of Rocking·ham County, Virginia, prior to the aforesaid
severance, and if these proceedings were written out in full
and certified as a part of the record in the case of Ralph H.
Garner v. Commonwealth of Virginia, they would be in the
same form and language as they now are in the case of Grace
M. Smith v. Commz.onwealth of Vir,qinia;
"\VHERAS., said proceedings are included in the certified
-copy of the .original proceedings, lmd in the Circuit Court of
Rockingham County, Virginia, as Certificate No. 5, and appear in the printed record in. the case of G-race M. Smith v.
CommonweaUh Virginia, on Pages 476 beginning with the
words, '' Index to Record,'' to 580, both inclusive; and

rorg
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- WHER-E.AS,. it is desirous to avoid the necespage 1662. ~ sity of copying the aforesaid portion of the said
r~cord in the case·of Grace M.. Smith v. Common-·
· wealth in the transcript of the record now being prepared in
the case of Ralph H .. Garner i, .. Qommonwealth, it is· hereby
agreed between {he said Ralph H. Garner and Lawrence IL
Hoover, Atto~ney for the Commonwealth of the County of
R<.>clringhai:n,. that the aforesaid portion shall not be copied in
the transcript _of such r~cord, out by reference to the oflic.ia~
printed recora in the said case of Grace· M. Smith v. Oomnion~
wealth of Virginia is hereby foco-rporated fa and made a: pa:rt
of the transc:ript in the action· or case of Ralpll H. Garner v·.
Commonwealth of Virginia as fully and completely as if
copied ~rbatim in the said transcript of the record of Ralph
H. Garner v. Commonwealth., and shall be referred to and used
in the Supreme Court of Appeals of Virginia as fully and completely as if the same had been copied verbatim into the. transcript of record in the case of Ralph H. Garner v. Commonwealth and certified as an exception by the Judge of the Circuit Court of Rockingham County,. within the time prescrihecl
by law .for the certificate of exceptions ..

Entei•ed into this 12th day of July, 1946.
(Signed) RALPH H. GARNER
By GLENN \V. RUEBUSH
Of Counsel
(Signed) LAWRENCE H. HOOVER
Attornev for the Co:mmonwealth
of the County of Rockingl1am,,
Virginia.
page 1663 ~

.Attest, this the 23rd day of ,July, 1946, to Defendant'·s Certificate No. 5, the same having been
tendered to the undersigned o.n the 11th day of Jnly, 1946~
after notice to the Commonwealth's Attorney, as required by
law.
.
H. ·w. :BER'rEAM,
Judg.e of the Ch0ndt Court of Bookingnam
County..
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page 1664 ~ JUDGE'S FINAL CERTIFICATE.
I, H. 'N. Bertram., Judge of the Circuit Court of Rockingham County, Virginia, do hereby certify that the foregoing
page 1 to page 1663, inclusive, is a true and correct stenographic copy of report of all the testimony that was introduced and other incidents of the trial therein, including all
the instructions given ,amended or refused, all exhibits or
other writings introduce·d in evidence or presented, ( the
original exhibits, instead of being copied in the record, upon
request of counsel for the defendant, are hereby directed to
be certified and forwarded by the clerk of this court to the
clerk of the Supreme Court' of Appeals of Virginia in time
for hearing of an appeal of this case., in the ·event a writ of
error is granted the defendant to said Supreme Court of Appeals) to the trial court, all questions raised and all rulings
thereon in the case of Commonwealth of Virginia v. Ralph
H. Garner, tried in the Circuit Court of Rockingham County,
Virginia, on the 15th, 16th; 17th, 18th, 19th, 20th, 22nd, 23rd,
and 24th days of April, 1946, and it appears in writing that
the Attorney for the Commonwealth of Virginia has had reasonable notice of the time and place when this report of the
testimony and other incidents of trial to be tendered and
presented to the. undersig·ned for certification,
page 1665 ~ which is certified within sixty days after final
judgment.
Given under my hand this the 23rd day of July, 1946.
H.

,v. BERTRAM,

·Judge.

page 1666

~

State of Virginia,
.
County of Rockingham, to-wit:

I, J. Robert Switzer, Clerk of the Circuit Court of Rocking-ham County, Virginia, do hereby certify that the foregoing is a true and correct transcript of the record in the case
of Commonwealth v. Ralph H. Garner; and I further certify
that notice required in cases of appeal was duly given by
counsel for the defendant to the attorney for the Commonwealth.
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Given und~1; my h~nd this 31st day of July, 1946.

J. ROBERT SWITZER,
Clerk~
Transcript Fee, $25.00.
End of Record.
A Copy-Teste :

·M. B. WATTS., C. C.
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