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~~LEXAKDKR HAMILTON BRYAN
tbe witness on the stand at the time of adjournment., resumed .
the stand and testified further as foJlows:
DIRECT EXAl\UNATION (continued).
( Counsel conferring-.)
Mr. :Mullen: If Your Honor please, I would like to haveMr. Robertson: I liaven't offered it Yet. You haYe bad

it overnig·bt.
·
Mr. Mullen: But I had some other things to do overnight,
too.
The Court: ,v1iat is the situation, gentlemen f
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Alexander Hamilton Bryan.
Mr. Robertson: I will develop that right now, Your Honor.

By Mr. Robertson:
Q. Mr. Bryan, I l1and you a booklet entitled, "Laburnum
Construction Corporation, Richmond, Virginia, Construction
Record,'' and ask you what that is 1
A. It is a list of the various jobs that we have
page 295 ~ performed from May, 1942, to December, 1949.
I should correct that. It is not all of the work,
but the major jobs.
Q. ,Vbat total volume of construction does it show during
that period?
A. $20,253,965.49.
.
Q. ·was that data compiled under your supervision and direction 1
A. Yes, sir. I personally compiled a large portion of it.

Mr. Robertson: I offer it in evidence and ask that it be
marked Plaintiff's Exhibit No. 22.
The Court: l\fr. Mullen?
Mr. Mullen: If Your Honor please, there may be objection or there may not be objection, I can't say. I haven't
had a chance to read it.
Mr. Robertson: I would sugge~t that I just offer it.
The Court: The Court will withhold decision.
Mr. Robertson: l\[ark it, please.
(The book referred to was marked for identifification
Plaintiff's Exhibit No. 22.)
The Court: I have marked it, and will withhold admitting
.it into evidence.

t

t

I

/

page 296 ~ By Mr. Robertson:
Q. Mr. Bryan, your field clerk at the job site
on tTuly 26, 194'9, waR who!
A. Mr. Maynard Rftgan. His title was Chief Clerk.
Q. ·when you g·ot to the job site on the afternoon of Tuesday, ,July 26, did Mr. Rag·an give you a picket sign?
A. ·when I got to our office at the job site on July 26, 1949,
Mr. Ragan lmndecl to me a placard, a piece of cardboard,
sometimes called a picket sig:n, wl1ich had been placed on a
barrel just outside of our office, whieh l\fr. Ragan bad tairnn
down.:-
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Mr. Fred G. Pollard: I object to that, Your Honor, as
hearsay.
Mr. Robertson: It is a report Mr. Ragan made to him in
the ordinary course of business. We are going to follow it
up with Ragan himself when we get to it. It is· admissible
as a report made to the Preside1it of the Company by his
Chief Clerk on the job.
The Court: I will- allow him to answer.
(Object exhibited to Mr. Mullen.)

By 1\Ir. Robertson:
Q. Is that the picket sign which Mr. Ragan deliYered to
you on the afternoon of July 26!
A. Yes. I nm rked it "7/26_/49-AHB. ''
Q. Read it, please, out loud.
page 297 }- A. "UWA Pickett Line." The word "picket"
is spelled ''p-i-c-k-e-t-t. '' '' Contractors-Laburnum.''
Mr. Robertson: I offer tl1e picket sign in evidence and
ask that it be marked Plaintiff's Exhibit No. 23.
Mr. Mullen: Read the answer after you have marked it,
please.
(The picket sign referred to was marked Plaintiff's Exhibit
23 and received in evidence.)

•

•

•

•

page 298 } By Mr. Robertson:
Q. Now, Mr. Bryan, on tbe afternoon of Tuesday,, July 26, when you left t11e job site and started over to
the 25 dwellings and met Mr. Hart at the railroad crossing
and had the conversation with him a lJont which yon testified,
were any of your men with yon, present during that conversation!
A. Cecil Delinger and Tony Meli.
.
Q. When you left tl1e stand yesterday you hRd testified that
after talking with Mr. Hart vou went to the Pond Creek Pocahontas Company office there rit the 25 dwellin!?;s and reported
your conversation with Mr. Haslam, the top Pond Creek man
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at that place. I thiuk you testified that you and Mr. Delinger
and Mr. Meli then went to Salyersville and ate supper and
then that the three of vou went on to Paintsville.
A. That is correct. "'
Q. When you got to Paintsville what did you do 1
A. A special meeting of Paintsville Carpenters Local No.
646 had been called for the purpose of discussing and considering what had occurred at our job that afternoon. Tho
meeting was held in the Town Hall at Paintsville at 8 p. m.
Mr. Meli, Mr. Delinger and I went to the meeting.
Q. ·was there a man at that meeting named Monroe Sublett¥
A. Monroe Sublet was president of the local
pag·e 299 ~ and he called the meeting to order.
Q. Did yon and Mr. Delinger and l\Ir. :Meli go
to the meeting¥
.
A. vVe had asked if we could attend the meeting and weie
informed that we could, and we went.
Q. About hmv many men ,vould you say attended that meeting1
A. About 50.
Q. Did you make a talk at the meeting?
A. The president, l\fr. Sublett, asked me if I had anything
to say, if I cared to say anything, and so I got up and went
to tl1c front of the meeting and made a talk.
Q. I am going to ask you to tell the jury the substance of
what vou said.
A. i told the group that w·e had an agreement with the
Richmond Building and Construction Trades Council and
with various A.. F. of L. Unions, and tliat we used A. F. of L.
labor on all our jobs througbout the country. I told them
that we had worked in Chicago and Detroit, as far south as
Mobile, that we had worked in Ohio and Pennsylvania, North
Carolina and Georg-in, and that the work which we had in
Breathitt County, Kentucky, was the first job that we bad ever
had in Kentucky. I told them that I sincerely appreciated
the efforts of all our people, our employees, in helping to
make the job a succeRs. I said tlmt I had clone my best to
try to g·et to the job by 12 o'clock noon that day
page 300 ~ and had driven all night from Richmond and
would have been there if it hacln 't been for the
fact tllat we had a car breakdown. I said that based on mv
experience with the United Construction \Vorkers that afternoon I didn't care to make an agr0ement with that org·anization or to use any of the men. I told them that I thought that
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what had happened tllat afternoon wa8 nothing short of disgraceful, first in wlmt the United Construction \\r orkers did
in coming to the job in force and in threatening and intimidating our workers., aud uext in what our workers did in letting themselves be bullied and bhiffed without making an attempt to keep the jobs that they had. I told them that l t.o]d
l\Ir. Hart-I mentioned the convenmtion that I had with Mr.
Hart that afternoon-I told tlJem that I told Mr. Hart that
I expected to have the men on the job the next moruing and
that I hoped all of our people would return to work, that I
was then trying to make arrangements for police protection
at the job and hoped that I could do it, and that I thought it
was of the utmost importance that all of our people return
to work the next morning and to keep on working until they
were made to stop work and not just stop because of some
threats that might be made.
In short, I did my level best to try to persuade those people
to retum to work.
Q. ·what was the reaction of the meeting to your folk?
A. The business agent, l\Ir. Bert Prestou, got
page 301 ~ up aud in effect he said that I just didn't know
what I was talking· about, that the United Construction
orkers meant bnsinC1ss, and J1e knew it, tlint we
didn't have any polire protection, that our people were defenseless, were hopelessly outnumbered, that if he hadn't
stopped the argument in the tooll10use between Johnnie Arnett and Mr. Hart that flftcrnoon guns would bave been used
and some of our people would haYc been shot and maybe
killed. He said that the people-

,v

l\£r. Fred G. Pollard: T ohject to tlint, Your Honor. He is
now testifying to what 1\f r. Preston f-mid and not what was
reported to him. It is henrsa~y.
Mr. R.obertson: If Your Honor plC1ase, as shown in our
trial brief, what l1e is ~mying· 11erc is relevant and admissible
on the question of putting· the men in fenr and whether or not
they were actually afraid to p;o hack or whether there is a
subterfug·e here to make out like tlwy were afraid wlwn they
weren't. Ahm, Your Honor w·ill recall that l\fr. l\Iullen in
his opening ~tatement said tl1e:v were p;oing- to sl1ow everything- that happened at these United Construction ·workers
meetin:2:s that we know nothing- nhout. W' e submit that everyt]1ing that transpired at tl1iR nnion me(\t"inp: this nig-ht is relevant certainly on two grounds: One, tl1e jury in nJI the rir-

,'
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cumstanccs of the case can make up their minds wl1ether
they think that those utterances were in truth
page 302 ~ made or wl1ether it is just a story out of Mr.
Bryan's imagfoation, and second, whether or not,
along with everything eb,e ih the case., it tends to show whether
these men quit the job because they were scared or whether
they quit it for some other reason.
The Court: The Court i of the opinion that the utterances
in this connection are ad issible.
n exception.
Mr. Fred G. Pollard:
By Mr. Robertson:
Q. Go ahead.
Mr. Mullen: Note .an exception, pleaRe.

tl1

Tho Witnoss: That
people in Breathitt, Knott and
Floyd CountieR, Kentucky had the reputation for shooting
on the slightest provocation, and that experience had shown
they would do so. Tliat Mr. Hart and the United Construction
orkers had excited those people in the hills and that
in his opinion they would shoot at our workers, hide in the
ltills and shoot at our workers using high-powered rifles, or
would shoot at them from ambush along the roads "leading to
and from the jol) site.
I
Mr. Preston said it was too dangerous to go back to work
and advised against it.
1

,

,v

By M 1·. Robertson:
Q. Did he say anything to yon that t11ey would put yon on
the spot about leading them¥
page 303 ~ A. Well, after Mr. Prest.on finished talking
there was n ~·eneral discussion. Some of the people thou~;l1t tl1ey should g·o back to work and some of the
people thought it was too dangerous. Finnlly Mr. Sublett,
president of the local, sounded for order and asked me a question: ''Mr. Bryan, will you put on a pair of carpenter overalls and lead us across the picket line tomorrow morning?''
I told him, l\fr. Sublett, "Yes, I certainly will." Mr. Sublett
said, ''I think we ought to go back to work.''
After that, a vote was taken, and it ,,.,.as agreed unanimously, I think, that t.l1e men would return to work in tl1e
morning. It was agreed that we would meet at Salyersville,
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Kentucky, at a gas station across the street from the Carpenter Hotel at six o'clock, so we would go to" the job tog·ether.
page 304 ~ Q. After that decision was reached, did Mr.
Bert Preston have anything to say about whether
the men would go back armed, or not?
/ A. After the vote was taken; Mr. Preston got up and said,
'' Anybody who goes back to the job oug·ht to carry not less
than a .38." I got up and advised against that. I said I
cli<ln 't want any of our men to be hurt; that if there was a
display of g1ms, we could stop and go home, and please not
to carry any guus; that w·e would try to settle our differences
another way.
Q. What :was the purpose in meeting the next morning at
Salyersville 1
A. We all wanted to go to the job together in a group. We
couldn't get in the same automobile. There were too many.
vVe went in a kind of caravan, one vehicle behind the other.
Q. That was on Tuesday ·uigllt, the 26th. Did you meet
at Salyersville the next morning, vVednesday, the 27th, as
planned?
A. Yes, sir.
'\Ve had carpenters, iron workers, electricians., quite a
crowd of men wl10 met there.
Q. How many men would you estimate were there, altogether!
A. Twenty-five or thirty.
page 305 }- Q. How many conveyances did tl1ey use to go
from Salyersville to the job site 7
A. That would be just a guess; I don't know.
Q. Did they pretty much stay together on the way over
thereT
A. They sort of went off intermittently, and gradually all
caught up with each other, one behind the other. There might
l1ave been ten cars, I don't know.
Q. Did you hear !fr. Mullen's opening statement Monday?
A. Yes, sir.
Q. In that statement, you will recall that he said that Mr.
Hart was not at tl1e job site on ednesday, the 27t11, because
he had duties elsewhere. Is that correct or incorrect?
A. I didn't see l\Ir. Hart at the job site when we got there.
In fact, I didn't see him that day at all.

,v
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Q. 1\Tho was with you when you reached the job site in your
conveyance, if you remember f
A. I went out with Tony :Meli, and perhaps Cecil Delinger
was in the car. I am sure I was'with Tony.
Q. About what time did you get to the job sitef
A. About 7 o'clock, maybe a little bit before; it tffok roughly
an hour to drive from Salyersville to the job.
"--- .. ,
Q. State what the situation was when you got there at the
job site 1
page 306 } A.
c found a picket .sign on a barrel or rock
near the office, and I went over there aud pulled
the picket sign down and threw it over in the bushes.
Q. vVas that a different picket sign than the one which has
been introduced here 1/
A. Yes, that was another picket sign.
Q. Have you got that picket sign 1
A. No. Unfortunately, I threw it over in the bushes and
just didn't ever g·et it again. I looked for it afterwards. I
forgot to get it again that day. I was busy doing· other things.
When I went back to the job site again, I couldu 't find it.
Q. When the whole group arrived there at the job site.,
about how many of your men were there, altogether, would
you say, that is, leaving out yomself and Mr. Dolinger and
Meli and Maynard Ragan f
A. About the same number as went; around 25.
Q. Tl1en what did you do when you first got there, after
you pulled down the picket. sign and threw it over in the
bushes?
A. There wasn't any picket line there.
Q. Let me interrupt you there one minute.
At any time during any of tbe period about wl1ich you
have testified or will testify, were there ever any .men walking a picket line '1
page 307 ~
A. There never waR a picket line.
Q. After you pulled the picket sign down, tell
what vou did.
A. I didn't put on overalls, b~cause there wasn't any picket
line. I did pull the picket sign down and threw it in the
bushes. Then I said, '' Com(\ on, boys, let's go to work.'' So
I led a group of about 7 or 8 men clown to the tipple.
Q. How far was that?
A. Between 3 and 4 hundred yards.

,v
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Q. All right, sir. ,vhen you got down there, did those men
go to work! ·what did they do, and what did you do!
A. Ther~ were two men sittmg on a pile of lumber, who
were spotters for the United Construction \Yorkers. The
men-wen,t into the ca-rpenteTst-shanty and got their tools, ,and
,----~ome of tliein went on to work. I went back t<l '?bl~e office,
. ._ _____ where there were some more men, and by that time Mr. Harvey J. Robinson., who was another fiel<l representative of
District 50 and the United Construction \Vorkers, had gotten
to the job. Also, there were some men with l\Ir. Robinson.
Mr. Monroe Sublet, the prei;;ident of Local 646, was there.
He was talking to Mr. Robinson. Some of our men had not
gone down to the tipple. ':rliey seemed to be rather nervous.
I said, '' Come on, let's go down to the tipple ; I am not going to pay you for 8tanding around,'' and the men
page 308 ~ wouldn't go. I asked tl1em again to go.
Q. In the meantime, what about tbe men who
were already do_wn at tbe tipple, that you had taken down
there!
A. They had gone to work, as far as I knew. I had left
them and they bad gone to work, and I had come back np to
the tipple to get anotlier batch of people. I couldn't persuade
anybody else to go down tlwre with me, so I went back to the
tipple to see what was happening.
When I g·ot there, I found that most of our men had stopped
work, if not all, and they were gathered together in the carpenters' tool house.
Q. Let me interrupt you there one moment. At that time,
was the tipple in operation f ·were they putting coal through
the tipple1
A. The tipple was running· that morning. At that time,
it was a 3-day week affair, but they were running then tl1c
first three days of the we(~k.
Q. Did you have anything to do with the actual delivery
and processing of coal in the tipple f Did Laburum have anything to do with that?
A. No. Our men were putting siding up on the sides of the
tipple., and were doing some final adjusting work in connection with it. The tipple was in operation.
Q. Was that operated hy United Mine ,vorkcrs f
A. Yes. The employef's of Pond Creek were
page 309 ~ members of the United Mine Workers.
Q. Operating the tipple?

-~---~--
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A. Running the tipple and processing the coal.
Q. How high would you say that tipple was, from the

ground up to the top where the coal was delivered into the
tir,ple?
__
A. I would guess 100 feet, that is, from· the top of-the -tipple to the ground. ·where the coal came into-1:mfJtipple, iJ:
wasn't that big·]1, I don't tl1ink.
Q. I mean, about how high was it from the ground to where
the coal came into the tipple¥
. A. It was a good ways up. I couldn'tQ. If you were working up where coal came into the tipple,
- and I was working down near the ground, would it be difficult
for you to drop a piece of coal on me?
A. No.
. Q. ·when you got clown there to sec what the men were

doing, what did you find the situation to be?
: A. They were all congregated tog·ethcr in the tool house. I
walked in, and the steward, Jack ~a trick, was there. I said,
"What's the matter, wl1y aren't you working?" Jack Patrick said, ''I am steward on the job.''
Colonel Harris: We make objection and reserve an exception to all this line of testimony.
The Court: Objection is made to tl1is question.
Mr. Robertson: I understand there is a conpage 310 ~ tinning objection to tl1is line of testimony, Your
Honor.
. Colonel Harris: And a continuing exception.
The Court: There iR a continuing exception.
The Witness: He snid the job was unsafe, in his opinion;
and that he had ordered the men to stop work.
By Mr. Robertson:
Q. Go ahead.
A. I said, "vVhy lrnv·e you stopped world You thought it
was all right to go to work last nig·ht. What has changed
your mind?''
He said some of the people up in the coal tipple l1ad said
they were sympathetic with the United Mine Workers, and
that if these men knew what was good for them, they would
get out; nnd if tl1ey didn't, there would be 100 men there
within an hour to stop them.

•
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I said, '' I don't see anybody except those two men sitting
over there on a pile of lumber.»
They said tlmt I just didn't,~derstand; that I was from
the city and didn!t know the ways of Eastern Kentucky; that
they~ didp 't w~nt to . be· tm·gets. Some of tbe ipen said they
had tbeir"\vtves and children to think about. Sbme of the
"'- ·-· men said that they were afraid people would hide in the hills
and shoot at them with a rifle, and that they had had enough;
that they didn't want to work under those condipage 311 ~ tions, and nobody could make them. They weren't
·
going to work; that it was too dangerous.
Q. What did you do then?
A. The men left and went on home. That was about 10 :30
in tlle morning. Mr. Delinger and Mr. :M:eli and I went on
back to Salversville.
page 312 } Q. About~wlmt time did you get to Salyersville?
A. Oh, 11 :30 or a quarter of 12.
Q. Do you know a Kentucky police officer named Homer
Howard¥
A. After we got back to Salyersville we had lunch, and I
was standing on the sidewalk in front of the Carpenter Hotel
and this man was pointed out to me in a police officer's uniform, and said, "That is Homer Howard, a State Trooper."
I was taken over there by Mr. Delinger and there introduced.
to Mr. Howard.
Q. Did you try to get Mr. Howard to go to the job site for
police protection?
A. I talked to Mr. Howard and told him about what trouble
we had had and asked him if he would go out there to the
job site and try to help us out. I told him I .would like to
liave State Troopers for protection, that even if we had but
one, llis presence at the job would help the morale of our men.
.
I asked him to go.
Q. Did he consent to go or decline to go 7 Just say what
he said to you anci wlmt vou said to him.
.
A. Mr. Howard said he wouldn't go, that he had orders
not to take part in any labor dispute except on express instructions from the Governor of Kentuckv.
Q. Did you discuss with him tlle dang.er of anybody getting shot out there at the job site f
A. I did.
page 313 ~ Q. State what the conversation ,, as between you
and him.
1
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Mr. Fred G. Pollard: Your Honor, I understand the continuing objection runs to this too.
The Court: Yes.
Mr. Robertson: "\Ve undersfand.
The Witness: I asked Mr. :Ffo"waTd -if he th~ught_t"here was
any danger of our people being shot by persons1iiding in the__
hills and using high-powered rifles, and l\fr. Howard pulled up·,
his pants leg or sleeve and showed me some of his own bullet
wounds.

Q. Did he say wheth9r or not he had been present at any
shooting affairs in these circumstances T
A. He saiq. he knew there was danger, that he had not only
seen them shot but had picked them up after they were shot.
Q. Then did he show you the bullet scars where he had been
shot himself 1
A. Yes.
Q. Did he 1uw g·o to the job site, I mean for protection,
during the period of time that ,ve are talking about, as far as
you know!
A. As far as I know he didn't.
Q. Did any other police officer go there as far as you know
and give any protection T
page 314 ~ A. No.
Q. Did you and Mr. l\Ieli go to Huntington that
night or stay at Salyersville?
A. After we talked to Mr. Howard, Tony and I got in the
truck and drove to Huntington.
Q. What happened to Mr. Delinger?
A. Mr. Delinger continued to stay in Salyersville. I gave
instructions to him to keep his ear to the ground and to see if
he couldn't get tog·ether some carpenters who wouldn't be
afraid to work, and we would make another try at it the following morning, which would be August first.
Q. That was ·wednesday night, July 27. Do you know a
man named Vl. P. Freeman?
A. Yes, sir.
Q. ,Vho is he?
A. He is an international representative for the International Brotherhood of Carpenters and Joiners, affiliated with
the American Federation of Labor.
Q. ·where were his headquarters in July, 1949, if you know 1

~
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A. The United Brotherhood had its headquarters in Indiannpolis. Mr. Freeman lived in LouisYille.
Q. Did you have a telephone conversation with him during
the day of Thursday, July 28·f
A. Yes.
page 315 ·~ Q. ·where was he when you phoned him?
A. I was in Huntington and received a -telephone call from Salyersville and talked to both Mr. Freeman
and Mr. Delinger. I don't know which one placed the cal], but
it was a joint call.
Q. How did Mr. Freeman happen to be in Salyersvi11e, if
you lmowf
A. He was there to investigate the trouble.
Q. ";rhat was your telephone conversation with him 1
A. l asked Mr. Freeman to please make every effort to get
our carpenters to go back to work, that I would appreciate
unything he could do to help us.
Q. Did he agree to make the effort or not?
A. Mr. IPreeman said that he didn't blame our carpenters
for not wanting to be targets, that it was too dang·erous out
there in his opinion, that is, in Breathitt County, and that
neither he nor his union were going to require those men to go
back to Breathitt County and expose themselves to danger.
(J. In that telephone conversation did he mention any threat
that had been made against the life of Delinger, your man on
tl1e job J
Mr. Fred G. Pollard: Your Honor, does our objection still
run to this line of testimony?
The Court: I understand it does.
Mr. Robertson: Yes.
page 316 ~ ]\fr. Fred G. Pollard: An exception?
The Court: An exception.

The Court will recess for five minutes. I would like to see
counsel iu my office.
(The following proceedings were had in Chambers:)
The Court: Gentlemen, I would like to hear from counsel
for the defendants in regard to this li11e of questioning as far
as hearsay is concerned.
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Mr. Mu1Ien: I think it absolutely violates the rule of hearsay, Your Honor. I think it also violates Your Honor's ruling
that he· should not give specific and exact language as the
result of reading the memorandum.
I would think in every way it violates the ruling. Take the
last question. He is undertaking to ask something really
1hird-hand. He is undertaking to ask what this representative
of the A. F. of L. said somebody had told Delinger or said
to Delinger.
Mr. Fred G. Pollard: That is fourth-l1and.
Mr. l\follcn: It is all through this. They have_ done exactly
what Your Honor ruled "they coulcln 't, namely, that they
couldn't give the conversations. They have been giving them
right along.
Mr. Robertson: If Your Honor please, this is not the first
case I have tried ,vhere this thing has come up. My firm and I
handled the matter in the trial before the Napage 317 ~ tional Labor Relations Board where there was a
dispute between the Home Beneficial Life Insurance Company here in Richmond and an union, and that transcript ran to more than 3,000 pages. The taking of testimony
consumed more than 30 days. The same arguments that they
a re making here came up time after time after time again.
'l~hat ease was carried right on up to the Supreme Court of
the United States and the correctness of those rulings letting
in the same sort of testimony that we are letting in here, was
sustained by every court right on up through.
I was in charge of the injunction proceeding hearing in the
Virginia Oak Leaf Tannery case at Luray, where Judge
Crosby sat, and the same arguments that were made here were
made everywhere through that case. You remember, that was
a case where every device known to counsel was used to upset
the rulings of the trial court. They forced Judge Ford to
disqualify himself. They came before our court of appeals and
sought a writ of prohibition to prevent Judge Crosby from
Hitting in the case. They tried to run me out of the case as
counsel. Those things were all denied and the case was :;ippealed to the Supreme Court of Virginia. All these points
made here were made and all said the trial court had ruled
0orrectly in a case of this sort. Then petition was presented
to the Supreme Court of the United States and certiorari was
denied.
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I am not trying to evade or dodge any ruling of
the court. I am trying to comply with its rulings,
and I am trying at the same time to develop my case just as
:t'ully as is permissible under the law.
The whole idea of this thing is that our men were intimidated
and threatened and put in fear illegally, and were illegally
run off the job. Whatever tends to show that, in my opinion,
is admissible in evidence, and whether it is true or not goes to
the weight of the evidence. What I gathered from Mr.
Mullen's opening statement was that that was his understanding of the law when he announced what he was going to do.
He may l1ave changed his theory, but I do what I am doing
advisedly. Of course, whatever wide latitude I follow, I throw
1he door wide open for them. I think that under the brief that
we have filed here and under the law, just as I stated in there,
this evidence and this testimony is admissible because, one, as
to whether or not it is truthful, and two, and the real guts of
the whole thing-, whether or not all these facts and circum8tances tend to show that these men were put in fear and that
that was the reason they stopped, or-and here will be the
issue when their case goes in-or is this a mere pretext and
the work was quit because they were being chiseled on their
wages and that they were already striking and under the
etiquette between unions they wouldn't cross
page 319 ~ picket lines and that this whole thing about the
fear is a smoke screen to make out like something
existed that didn't exist.
That is my theory of this phase of the case, Your Honor,
and I am going to ask these two gentlemen here to continue.
The Court: Mr. Allen f
Mr. Allen: If Your Honor please, I think the testimony is
~1clmissible upon the ground that it shows the state of mind of
1hese people and the state of mind of their superiors in the
nnion who control them. It isn't admissible necessarily to
prove particular facts, but evidence that is admissible on any
ground can't be kept out.
,ve have to prove a state of mind on the part of these
workers. ·we have got to prove a state of mind on the part of
those who control these workers, their superiors in the union
above thorn. I don't know how you are going to prove the
Rtate of mind of anybody without proving utterances on the
subject that is pertinent. We have to prove that these people
through fear, intimidation, failed to go back there to work,
mid if we fail to prove that, then our case goes out the windo:w.

page 318
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How are we going to prove it 1 How are you going to prove
the men were afraid unless you prove it by a statement that
he is afraid Y He didn't go back to work. They attribute that
to something else. So you have to go into the
page 320 ~ man's mind, as I see it, and I don't know any other
way to get in his mind. You have got to go into
tbe mind of the superiors in the union who control these men.
Even in criminal law ,vhen you have to go into the man's
mind and prove what is in his mind, you can prove all sorts
of utterances made by the man.
page 321 ~ The Court: Then you feel that these various
·
conversations that Mr. Bryan has bad with difforent people, quoting them is admissible as evidence¥
Mr. Allen: That is right, sir. What would be the difference-thei·e can't possibly be any objection to Mr. Bryan's
using his imagination, his descriptive powers, so to speak, and
describing the situation of fear. Then these gentlemen would
come back on cross-examination and ask, "What did you base
that on T" He would have to say that he based it on the utterances of the people. There is nothing else on earth that Mr.
Bryan can base his testimony of fear and intimidation upon
except the utterances of these people.
The Court: Mr. Moore?
Mr. Moore: I would just like to add that the Court ruled
in a similar manner to the way Your Honor has ruled in this
ease, in the ease of Harkins v. United States, that we cite in
our trial brief, which was also a case involving fear and intimidation such as this, and the witness was allowed to testify
to facts told him showing that fear and intimidation, along the
same lines that Mr. Allen was just talking.
The Court: Mr. Harris?
Colonel Harris: May I add a word T
As I get this testimony, it is hearsay based on hearsay.
Mr. Bryan is testifying to what somebody else
page :322 ~ told him as to what the men felt.
For the moment let us assume, and merely for
the sake of argument, that they have to prove a state of mind.
'rhen the proper way to prove it is not by hearsay, but to take
the deposition of or put on the stand the man who has the
~tate of mind. It seems to me that they are just throwinO' the
rules of evidence behind them and paying no attention to them,
in their effort to get all kinds of testimony before this jury.
As I see it, we can't throw away the rules of evidence. We
ha,~e to go ahead on the accepted rules and the law that
goYerns.
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Mr. Hobertson: Judge, wl1at is the di:fference-tl1ey have
already put the Court and us on notice that they are going to
tell about these United Construction ·workers meetings, as I
think tJ1ey have a right to do, where none of the representatives
of the Plaintiff were p1:esent, about what was said,. the orders
that were given, and this, that, and the other.
This man Freeman, for instauee, which is the one we are
talking about right now, is one of the high ranking men in the
A. JJ1. of L. I think it would be a very legitimate argument to
say, '' ·why didn't you get in touch with some higher ranking
man and ask him to order vour men back to work?'' The
answer is that, '' I was in touch with him and he
page 323 ~ wouldn't order them back to work.''
Mr. Mullen: That isn't what he asked. The
Jast question was: "Did Mr. }.,reeman tell you that somebody
had told ]\fr. Delinger fhat he was going to threaten them, or
something of that kind f"
Mr. Robertson: No; wait a minute.
Mr. Mullen: Ycs, that is your question.
Take another one that just occurred to me. "Did l\Ir. Jack
Patrick tell them that somebody on the tipple told some .of the
men that they were in sympathy with the Mine Workers, and
they were Jiable to get hurt if they went to workf" If that
isn't third-hand hearsay, I don't know what is.
We don't know wliat the circumstances were in those cases
that Mr. Robertson talked about. "\Ve don't know what the
questions and the rulings were. They have given the subi:.tance of what happened in those meetings, and all that. They
have gone now far afield, and have gone into what is clearly
condemned by the·laws of evidence.
Mr. Rober"tson: Just so the Court may know what I am
developing, I don't remember the precise wording of the
question, but I think I asked l1im: Here is Freeman out there
investigating the situation, trying to ascertain the facts and
trying to solve the difficulties. He goes and talks, as of course
he should do, to Delingcr, the superintendent in
page 324 ~ charge of the job, and in the course of his talk with
Delinger, Delinger te1ls him that his life has been
threatened. If that isn't relevant, I don't know wh~t is. That
is what I am trying to develop, thnt came out in.that telephone
conversation. And when I get to Dolinger, I am going to put
Delinger on the stand and liave Delinger testify how his Hfe
was threatened.
Mr. Mullen: There is anot11er objection. You can't relate
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telephone conversation unless you can identify that the man
oh the other end was the ma:h he represented himself to be.
Mr. Robertson: Bryan said he knew him.
The Court: Do I understand you to say that these same
.points were passed on in the case that went to the Supreme
Court of Appeals of Virginia?
Mt·. Robertson : Yes.
Mr. Fred G. Pollard: What was the style of that case?
Mr. Robertson: Virginia Oak Leaf Tannery-that was an
injunction ease. There was no jury in that case. But the
evidence vrns all admitted by Judge Crosby, and every ruling
he tnade was upheld as substantially correct by the Supreme
· Court of Virgfoia, and a writ of certiorari was refused by the
Supreme Court.
Mr. Mullen: Did you have third-hand convcrsapagc 325 ~ tions in tlm t?
·
Mr. Robertson: Yes.
Mr. Mullen: I think it would be advisable to get the case
and see what is in it.
Mr. Robertson: There is a 3,000-page transcript in it, if
von want to read it.
· The Court: I will allow these gentlemen to continue, and
it is understood that you all have the same objection and
exceptions.
Mr. Fred G. Pollard: To all the testimonv that has been
·
made todav?
· The Court: The Court may rule differently later on, but
I wa11t to see how the case develops.
Colonel Harris: ,Judge, when you say "the same objection," some of this is hearsay and other is hearsay on hearsay,
as Mr. l\Iullen said; it is hearsay thrice removed. We w·ould
want both those objections added .
. Mr. Roberts.on: It is all right with me.
The Court: It iH understood that you have done so. I just
wanted to talk with you gentlemen about that point and hear
some argument on it.
Mr. Robertson: We had it back and forth in all those other
eases.
Mr. :Mullen:
don't know ,vhat happened in those cases.
Colonel Harris: The decision wouldn't be 3,000
page 326 ~ pages long. Where is the derision!
Mr. Robertson: The decision would be verv
brief, because t1ie writ of error was refused.
·
The Court: While we arc in here, gentlemen, we might take
A.

,,.re
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c~re of this order that the Court indicated on yesterday it
would enter today. This is an order allowing the .:filling of
nmcnded answer to Question 85 addressed to District 50,
United Mine w·orkers of America, and amended answer of
United Constrnction Workers to Question 83.
Mr. Lowden: I didn't check them both, but it looks as if in
one of those there isn't any change that I could see. I looked
}It it about five times, and what the change is, I can't find.
l\fr. Fred G. Pollard: That is correct, but I think it is immaterial whether we filed it or not, .as to one of them. Since
we have already :filed it, we might as well leave it filed.
May I take up one other thing 1
The Court : All right.
Mr. Fred G. Pollard: Yesterday, we :filc<l an affidavit for
<l .c;upoena ditces tecitmThe Court: Is it necessary that that be passed on right
now f Do you anticipate any argument on the proposition Y
Mr. Fred G. Pollard: Just this, that the Plainpage 327 } tiff gave us a statement of what we wanted,
through sometime in 1949, and we would like to
have that brought up through 1950, and that would be
8Htisfactorv.
Mr. Robertson: I think if you look in that, it is brought
up to '50.
1\fr. F,red G. Pollard: . No, sir, it is not.
Mr. Robertson: I will check that up. If it is not brought
np, we will bring it up, of course.
Mr. Freel G. Pollard: Then I would like to file a further
}l ffida vit.
Mr. Robertson·: Can we read it later?
Mr. Freel G. Pollard: Yes.
l\fr. Robertson: Judge, I have my mind on this1\fr. Fred G. Pollard: I just want you to have a copy ofit.
Mr. Robertson: I will read it later.
The Court: I will entei· this order.
(The following proceedings were had in open court.)
By Mr. Robertson:
·Q. Mr. Bryan, in the course of that conversation with Mr.
Freeman, did Mr. Delinger come to tl1e phone?
A. Yes, he did.
Q. Did he make any statemeut to you about any threat
against his own life?
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page 328 }

A. I told him that I understood that his life had
been threatened, and asked him if it was correct,
and he told me what had occurred.
Q. What did he tell you had occurred Y
A.. That the night before, a prominent businessman in Salyersville had come to see him as an emissary on behalf of
some other p9ople, and delivered a message to Mr. Delinger
that under no circumstances should he return to that job site
after Sunday, July 31. If Mr. Delinger wanted to go out of
Kentucky under his own power, he had better not go back to
the job.
Q. After what date7
A. July 31, which was Sunday.
Q. Did Deliuger tell you what he wanted to do about iU
A. He said be wanted to be relieved of all further duties,
and to be -replaced; that he didn't want to go back up there.
Q. ,vhat instructions did you give him Y
·
A. I told him to report to our Richmond office and I would
1·eplace him.
Q. So far as you know, has Mr. Delinger ever been back to
Kentucky since he left out there prior to July 31, 1949 f
A. Let's see. That was on Thursday. Mr. Delinger went
back to the-job to get his clothes, and then he went
page 329 ~ back to Richmond. He has never been back since,
so far as I know.
Q. That was on Thursday, July 281
A. Yes, sir.
Q. Did you return to Richmond that night?
. A. I went back to Salyersville, and then came back and ·
went to Richmond that night.
Q. ·why did you go back to SalyersvilleT
A. I was informed there was a storekeeper at Royalton,
Kentucky, who might help us get some carpenters together
who would go to work on Monday, August 1st. So Mr. Meli
and I drove from Huntington, first over to Salyersville, where
we saw Mr. Ragan and Mr. Delinger, and then we went to
H.oyalton to find a storekeeper named Salyer. We couldn't
find any storekeeper named Salyer, so we talked to a carpenter
who had been working for us, named Homer Salyer. vVe told
him about our plans to try to resume work on the following
Monday, August 1st, and asked Homer Salyer to try to g·et
together some carpenters.
Q. Did he agree that he would undertake to do that?
A. He said he wanted to go back to work, and that he would
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try to talk to some of the boys around Royalton and try to get
them together for us.
.
Q. That would be to go to worf Monday, August lsU
A. That is right.
Q. Then after you had made that effort at
page 330 ~ Royalton, did you go back to Huntington and
catch a train back to Richmond that nig-hU
A. Yes. Tony and I drove back to Huntington in a company truck. I took the train that nig·ht to Richmond. He
drove the truck back.
Q. Where were yon on Friday, July 29?
A. I lmd to come back and go over to the Solvay Process
Plant in Hopewell, and of course, I was also in Hichmond
doing some things; and while in Richmond, I talked to Louis
Veltry, who was another one of our supertendents, and told
him that I wanted him to replace Mr. Delinger on the job in
Kentucky, and please to be out there not later than Sunday,
July 31.
Q. ·where were you o.n Saturday, .July 30f
A. I took a plane from Richmond about 7 :00 o'clock and
flew to Louisville, and was in conference with some lawyers
out there about this trouble.
Q. ,vhile in Louisville, did you make any effort to get police
protection at t.he job site 'f
A. I talked to them about it, and they advised that it was
highly unlikely that any nrrnngements could be made.
Q. Where were you on Snnda~1 , .July 31 f
A. After leaving- Louisville, I drove with some lawyer~ ove~to Lexiug-ton, and there took a train aud went to
page 331 ~ Ashland, and spent the nig'l1t; and took the 6 :00
o'clock train the next morning out of Ashland for
Paintsville. I arrived at Paintsvi1le around 9 :30 or ] 0 :00.
Q. ·w11ere did you get breakfast iu Paintsville that morning?
A. l\fr. Ragan, our Chief Clerk, drove over from Salyersville to get me, and took me first to the home of Henry Starr.
He was tlle general carpenter foreman for us on the joh.
Q. Did you eat breakfast ·with Ragan and Starr at Starr's
home in Paintsville?
A. Henry Starr and hi~ wife wer(\ enting breakfa8t, and
they gave me some breakfnst. :Maynnrd Ragan had alr(lady
eaten.
Q. Diel yon try to get Starr to go back to work the 11ext
morning, Monday?
A. I asked him to go bark.
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Q. "\Yliat was his reaction to that request¥

A. He said he was afraid to clo it.• and be clicln 't think any
of the other Paintsville carpenters would do it.
Q. Then after you finished breakfast, what did you do 1
A. Mr. Ragan drove me to Salyersville, and then he. bad to
leave. He and his wife were going some place.
Q. Do you know a man named Charlie "Williams?
A. Charlie Williams is a contractor in Salverspage 332 ~ ville. I had met him out there, and I got to ·talking to him.
Q. After you got to Salyersville that Sunday-what time
did you get out there to Salyersville i
A. I got in Salyersville about noon, 11 :30.
Q. Then did you go from Salyersville to the job site?
A. I told Charlie ·wmiams I wanted to go to the job site,
but didn't have a car, and asked him if he could make arrangements for me to do it. He said he thought lie could. So be
got a fellow named 1\fay-I don't remember his first namewho was a carpenter and had ,•wrked for us. He asked Mr.
May if he would drive out to the job site and take us. So we
all went out there.
Q. At about what iime did you get to the job site ,
A. I think we left Salversville about 1 :00 o'clock and must
have p:otteµ to the job site about an hour later, around 2 :00.
Q. Did you go to the schoolholv,e when you got out there to
the job siteT
A. The first place we went was to the scboolhouse.
Q. ·was there anybody there?
A. Nobody was there, but there was a picket sign.
Q. ·what happened to the picket sign f
A. I took the picket sign down and took it with me.
( Object exhibit0cl to lfr. Mullen.)
page 333 } By Mr. Robertson:
Q. Is that tlie picket sign that you lun1 e mentionecl 1
A. (examining) Yes, sir.
Q. Read it ont loud, plem.;e. ·what is written on it?
A. Faintly, in pencil: "District 50 UM:W of A, Local 778-A
-Picket Line." The word ''picket" is again spelled with
two "t's".
Mr. Rohertson: I offer this picket Riim in evidence, and
ask that it be marked Plaintiff's .Exhibit No. 24.
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(The sign referred to was marked Plaintiff's Exhibit No.
24 and received in evidence.)
(Jurors examining Plaintiff's Exl1ibit No. 24.)
Bv Mr. Robertson:
·Q. Mr. Bryan, where did you go from the schoolhouse f
A. vVe went up toward the tipple and past our office.
Q. How far would you say it is, in fractions of a mile, from
the schoolhouse to your office f
A. Between a mile and a quarter and a mile and a half.
Q. When you got to the office, was there anybody there?
A. We didn't see a soul at the job site at all. There was
another picket sign at the office.
Q. ·what happened to that l
A. I took it down and took it with me.
(Object exl1ibitcd to Mr. l\follen.)
page 334

~

By Mr. Robertson:
Q. Is that the picket sign which you took down
there at the office tlmt Sunday afternoon Y
A. Yes., sir.
Q. Read it out loud, please.'
A. It is a large multi-colored sign in reel and black. The
top line: "On Strike." The next line: "Local Union No.
778-A. '' Tl1e next line: ''Carpenters.'' The next line:
"Helpers and Laborers." "District 50 UMW of A."
l\fr. Fred G. Pollard: He didn't read that entirely correct,
Your Honor.
The Court: You mav cl1eck it.
l\fr. Fred G. Pollard:· There is an arrow for ''Carpenters"
that brings it down in front of ''Helpers,'' so it is '' Carpenters Helpers." He read it as "Carpenters, Helpers and
La borers.''
l\f r. Roberhwn: I will introduce it in evidence.
He also clidn 't mention thnt it is on cardboard or that it
is in crayon instead of an oil painting.
The Court: The jury will observe w11at it is.
1\fr. Robertson: I offer the picket sign in ·evidence, and
ask that it be marked Plaintiff's Exhibit No. 25.

(The sign referred to was marked Plaintiff's Exhibit No~
25 and received in evidence.)
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page 335

~

Mr. Robertson: I believe the jury can see this
if I hold it here, rather than passing it around.

(Plaintiff's Exhibit 25 shown to the jury.)·
page 336

~

By Mr. Ro be rt son :
Q. After you had looked over the situation at
your office, did you go on down to the tipple or not¥
A. Yes, we went down to the tipple and walked all through

it.

Q. And nobody was there t
A. I didu 't see a soul.
Q. Then what did you dot

A. I got in the car and drove back to Salyersville. 'Ne
droye back towards Salyersville, and on the way we passed
a car headed in the opposite direction.
e stopped and the
other car stopped. In the other car was Robert Poe. business
agent of the Salyersville Carpenters Local No. 697, and-let's see-Fred Howard was in the car and Elmer Howard.
Either Elmer Howard or ~ld Howard. I was told it was Elmer Howard, but afterward I learned it might have been Eel
Howard. They were two brothers of Homer Howard, tho
State Trooper.
Q. Did you have any conversation with Robert Poe reg-arding tlie United Construction Vtl orkcrs meeting which bad been
l1eld at Tiptop or Carver that clay¥
A. Mr. Poe said that he had just returned from a meeting
at Tiptop, that there were about ·250 persons present, that
:M:r. Hart had conducted the meeting, that at the meeting there
was discussion about our work and the work of
page 337 ~ the Codell Construction Company, which had also
been stopped, and that arrangements were being·
made to have persons act as stewards at the job site the next
day. Mr. Hart had made a speech and had called for volunteers for people to act as stewards.
Q. Did you make any arran~;ement that afternoon for Poe
to come to the job site the next day in an effort to get the men
to work!
A. Since the Pointsville Carpenters Local looked like it
wouldn't do anything about supplying men., I turned to Robert Poe, the business agent of the Salyerville Carpenters Local and asked him to please get Rome carpenters, and Bob
Poe said that he had made an effort in that direction and
was trying to get some Breathitt County carpenters to go
to report to work the next morning.

,v
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Q. While you were with Charlie ·Williams during the day
Sunday did you -explain to him that Delinget was leaving
and Veltry was going· to replace him as superintendent on tlie
job?
A. Yes, I did.
Q. Did you offer Charlie ·wmiams any job as assistant to
Velttyf
·
A. Yes, I told Mr. \Villimns that l\fr. Delinger ha~ gone
back to Bichmortd and he was being replaced by Mr. Veltry. I
asked Charlie "\Villiams it he would like to be an
page 338 ~ assistant to Mr. Veltry.
Q. ·what response did you get from him¥
A: He said he might take the job. He would like to think
about it, though.
Q. Then after you left Robert Poe wlrnre did you go·f
A. We went back to Salyersville. I just stayed around
there, around the hotel that afternoon; and later mi Charlie
"Williams oame to sec me and said he thought he had better
not take the job. Then that night about 7 .:30 Louis Veltry
g·ot into Salyersville. He drove in .in his truck.
Q. Did Charlie "Williams tell you why he decided not to take
the job?
A. He said it mode his wife netvons.
Q. Diel Tony Meli come back out to the area or did he st~y
in Richmond?
A. Tony came back. He left Richmond on the afternoon
of Sunday, July 31 1 and drove a trur,k all night. He got f.o
Salyersville about 5 :30 the next morning, Monday, August
first.
Q. No"r state what lmppened on August 1, Monday morn.:
ing.
A. Louis and I drove out in his truck together. As we
passed through Royalton on the ·way to the job there were ·a
number of men standing- around; it1cluding Homer Salyer and
Fied Howard; Homer Sn lyer got ih the car with us and drove
out. Fred Howard came alornr later with f::omepage 339 ~ body else. We mltst J1a-\re :~:when to tlrn job at
about seven o'clock. .At the job we found a number of carpenters standing around.
Q. Let me interrupt you one 1ninut(). "\VI1en ~you got to the
job bad any picket signs been put i1p to teplace .the ones you
had pulled down 7
.
A. I didn't see any picket RiQ.'ns that mornin~.
Q. Was there anybody walking the picket line ?
·
A. Oh, no. There never was any ·walking of picket lines.
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Q. All right, go ahead.
A. Some of the carpenters there were new. So we took
them in to a barracks building which was across the road from
the office to talk to them. Louis Veltrv was a member of
the Staten Island Carpenters Local and.he asked these men
if they were A. F. of L. carpenters and they all looked at each
other's card and got to know each other. Then we sent these
men from the barracks building one or two at a time over to
the office, where :Mr. Ragan would get them to make out history records and g·et them signed up so that they could start
to work.
As time went on the men appeared to get nervous. They
were in little groups. They seemed to want to go to work, and
yet nobody wanted to take the lead. Mr. Veltry and I did our
best to persuade them. They wanted a leader, as I said, and
there waRn 't anvbodv there. Thev wouldn't acpage 340 ~ ccpt us. They were looking for a union man. Then
thev Raid tlwv would like to wait until Robert Poe
got to the job·· at a honf tPn o'clock. They understood he
would be there at ten, and tbey would like to wait until be appeared. So we dccicle<l we would wait until Mr. Poe arrived.
At about that time I placed a telephone call for .Tack .Joinville, the President of the Building Trades Council in Richmond, to make a report to him on wlmt was happening. While
I was talking to Mr. ,J oinville, I think Mr. Poe came at about
ten o'clock with 1\fr. Patrick-that is the way it was-and
Mr. Patrick was a man in the Salversville Local. Whether
he was an official or not I don't kno,v, but anyway he was with
Mr. Poe. l\fr. Poe said that he thoug-11t he had some carpenters who would go to work and be would go out and talk
to the men.
After that rnv call to Mr. J oinville came throug-h, and at
about that time Mr. Hart arrived on the job. I told Mr. Join~
ville about our trouble aud asked 1\fr. Hart if he would like
to speak to l\fr. ,Joinville. So Mr. Hart got on the phone. Of
course I didn't hear what Mr. ,J oinville said, but I did hear
Mr. Hart tell Mr .•Joinville that we couldn't do anv more work
unless we use<l United Construction ,Yorkers me·n.
Q. Did you have any conversation with Hart there at that
time about the meeting that Poe had mentioned at Tiptop or
Carved Are Tiptop and Carver the same place f
page 341 ~
A. J think so.
Q. Did you have any talk with Hart about the
meeting there at Tiptop that Poe had mentioned to YOU the
day before, on Sunday!
·
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A. Yes, we had quite a talk there. Apparently Mr. Hart
had gotten word that we were making arrangements to go
back to work, and he was very emphatic in his statements tlmt
we could not go back to work unless we recognized his organi..
zation and used his men. I told Mr. Hart that I understood
that they had had a big meeting at Tiptop the day before,
about 250, people and that he bad made a speech to the meeting and made arrangements to lmve people act as stewards
and to stop our job again. l\Ir. Hart said, yes, he had had
that meeting and that he was in a position to get as many
people as he needed to stop it.
Q. Was that a nice, even conversation with Hart, or did
both of you get mad ·t
A. Well, at the time I talked to Hart about the meeting at
Tiptop, I talked to him some out.side the building, and I had
quite a talk with him inside the building·. ·while we had the
discussion inside the building we got a little hot under the
collar.
Q. Do you know a man named Thomas Davis?
A. I talked to Thomas Davis· on the phone that day. ·what
happened is that after I talked to Hart I placed
page 342 ~ a call for Jimmy Codell at W'inchester, Kentucky,
to see what he was doing about his men, and
through him I learned of Mr. Tommy Davis as being a person
who had David Hunter's superior. I went out and asked Mr.
Hart if he knew how I could reach Tommy Davis, and Mr.
Hart went and got an official paper of District 50 and United
Construction "Torkers and said that Tommv Davis' name was
listed there and gave his address and telephone number, and
said I could get him on the telephone.
(Document shown to l\fr. J\Iullen.)

Mr. Robertson: I am going to introduce the whole thing,
l\fr. Mullen, and call attention to tl1e place where it shows
Hart's telephone number. That is the only part that is relevant.
l\Ir. l\ful1cn: If Your Honor please, if the only part relevant is tl1e telephone number, it is improper to put in a whole
newspaper .in evidence in tl1e record.
l\fr. RobertRon: If Your Honor please, I brouµ;ht. it hm·e- .
of course if I had broug·ht one sheet they would have said
that looked miµ:llt fisl1y. I will just get him to read the relevant part of it rmd won't offer it if they object.
l\fr. Mullen: That will be all right.
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By Mr. Robert.son:
Q. Is that the paper that :Mr. Hart gave you 1/
A. Yes, it is a paper entitled "rr11e News, ofpage 343 ~ ficia.l publication of District 50 and United Constructitm \Vorkers, UifW of A,'' between the
word "The'' and the word ''News" there is a seal, "United
Mine orkers of America, organized January 25-90,'' which
is the abbreviation for 1890.
Q. What is the date of that issue t
A. VoJume 2, No. 14, dated July 20, 1949.
He banded me this whole newspaper.

,v

Mr. Robertson: Do you object to the first page going
into the record to show what it isl I would rather leave it
out than wait for vou to reatl it all. I haven't read what is
on the first page. · I would rat.her forego introducing it than
to read it.
Mr. Mullen: No, I don't mind the first page going in.
Mr. Robertson : \Ve will tear t.ha t off, then.
The Court? Do vou want to introduce that in evidence?
Mr. Robel'tson: ·1 will introduce the hYo pages together
as one exhibit, Your Honor.
·

Bv Mr. Robertson:
·Q .. I call yom attention to page 9 of that issue of the ~ews
and ask vou what that is entitled.
A. Pag-e 9 is a statement of names and acldrcssei:, under tbe
hearing '' Addresses of our regional offices.'' Then there is
a list of numbers under the word "Region," there being three
columns of tl10Rc, and opposite each number for
page 344 ~ the region there is the name of a town and the
name of a man, with his address and telephone
number.
Q. Does it g·ive tl1c name nnd telephone number of Thomas
Davis?
A. I will 11ave to find it here. ,Just a minute ( examining
document). Opposite Region 31 t.l1ere are the following
words: ''Kingsport, TennesReo'-I am sorry. Take tlmt
out. '' Knoxville, Tennessee, Thomns Davis, 932 North Central A venue, Telephone 3-4195. ''
Mr. Bobedson: Do you object to that page¥
Mr. Mullen: No.
Mr. R9bertson: I offer page 1 of that issue of. The News

L_
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and page 2, the back of it, page 9 and page 10 and ask that
they together be marked Plaiutiff 's Exhibit No. 26.
(The document referred to was marked Plaintiff's Exhibit
26 and received in evidence.)
By 1\fr. Robertson:
Q. What was Mr. Thomas Davis' connection? What is his
union affiliation, if you know· 'f
A. He is the regional director of Region 81 of the United
Construction ·workers, and District 50 of the United Mine
Workers of America, with lrnadquarters in Knoxville: Tennessee. Mr. Davis is also one of fonr assistant chairman to
Mr. Denny Lewis, Chairman of tlrn Organizing Committee of
District 50.
page 345 ~
Q. What is his function as one of the assistant
chairmen of the Organizing Committee of District 50 "?
A. He acts as a coordinator of regions in the :-.outheast,
including Region 58.
Q. Does that include Breathitt County, Kentucky?
A. Mr. Hunter said it did.
Q. Is Thomas Davis the boss of David Hunter f
A. He was described to me as being David Hunter's smperior in the organization.
Q. Did you succeed in g·et.ting Thomas Davis on the telephone that Monday morning from the job site!
A. I called Mr. Davis at Knoxville and found that he was
over at King-sport, Te1messee. The call was transferred
there, and I got him.
Q. ·what was your conversation ,vith him?
A. I told 1\fr. Davis tliat I had a talk with Jimmy Codell,
whose work lrnd been stopped by these same people, and that
.Jimmy Codell had told me that l\f r. Davis was g·oing to issue
instructions to David Hunter and to l\fr. Hart not to interfere with our employees, meaning his employees and the employees of Laburnum. I asked l\fr. Davis if he wouldn't tell
:M:r. Hunter and Mr. Hart to leave us alone. l\fr. Davis said
lie wouldn't do that. I said, '''Ve already arc workin,Q; A. F.
of L. labor, organized labor. "\Ve lrnvc ngTccmenh; with A. F.
of L. unions." l\fr. Davis ::mid, ''"\Ve don't recogpage 346 } nize the A. F. of L. ''
I told Mr. Davis the A. F. of ~. i8 a pretty bi~
organization. Mr. Davis said, "and r,;o are we." He said,
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''We <lon 't recognize the A. F. of L. any more than they recognize us."
Then Mr. Davis said that he felt sorry for people in our
position, that we ,vere just being caught in a fit between two
big unions.
I told Mr. DaYis tlu~t I was trying-that it occurred to me
that it might be a good idea to have a meeting· between some
A. F. of L. officials and officials of the United Mine ·workers
and the United Construction Workers, and Mr. Davis said
that he thought that was a good idea. I asked him if he
couldn't meet me over in Salyersville the next day. He said
he was busy and couldn't do it. He said it was a good idea
to have the meeting and that he thought that I oug·ht to invite David Hunter to come. I said I would trv to do that.
That is as far as I got with Mr. Davis.
Q. After you had that conversation with Thomas Davis,
did you talk to Hart ahout the proposed meeting at Salyersville the next da~" 1
A. Hart was sitting out in the bushes with some men. and
I went outside and told him that I had just finished talking
to Tommy Davis and that I was going to call some A. F. of L.
people in Lexington and ask them to come over to Salyersville for me the next day at the .Carpenter· Hotel
page 347 ~ at ten o'clock, and that Mr. Davis had sug~;ested
that Mr. Hunter be invited to come to the meeting, that I would like to have him come. I told Hart I wanted
him to come. I said '' VV e will all get together here and sec
what we can do.''
Mr. Hart said that he would come and that he would give
the message to Mr. Hunter. I did not telephone Mr. Hunter,
but relied on Mr. Hart to get the message to him.
Q. "\Vbat ,vas the upshot there tlmt morning· of Poe's efforts to g·et tl1e men to go to work J
A. Robert Poe came back in the office and said that 1te
thought that some of his men would go to work that afternoon
after lunch or the next morning. I told him that we would
like to start signing the men up. I asked 1\fr. Poe if he had
some people who were capable of acting· as Carpenter foremen. He wanted to know how manv foremen we needed and I
told l1im we wanted about three, depending 011 the number of
men we had. He said that he would go out and talk to the
men again.
After that, Mr. Poe came back and said that the men lmd
taken another vote nncl that they didn't want to p:o to work
and that be clidn 't thi1tk l1e could get his men to go to work
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until after the trouble with the United Construction Workers
was straightened.
Mr. Hart at the job that day left no doubt in anybody's
mind that he was going to have peole to stop any men from
working who tried. For the first time that mornpage 348 ~ ing he said that if we would recog11ize them for
the laborers, we would work.
Q. Did he say anythiug about what he was going to do if
you declined to recognize his union and use United Construction "\Yorkers Labor-what he was going to do then if you
worked other men?
A. Before July first he had always taken the position with
all of our menQ. You say July first¥
A. I mean before August first it had always been his position that all of our people would have to become members of
the United Construction Workers. At the meeting-when I
talked to him on August first he then said that if we would
, recognize them for the laborers, others could work, but that
if we didn't nobody could work.
The Court: Gentlemeu, at this point let us recess for five
minutes.
(Brief recess.)

By :Mr. Ro he rt son :
Q. Mr. Bryan, after the men finally decided that they would
not go to work on Monday, August first, did you go through
with your arrm1g·ements for tlie meeting· you have mentioned
at SalyerRville for the next morning, Tuesday, August 2? I
don't think it is neccssarv to go tl1roug·h the details of evervbody you calied up and e'verything, but did you
page 349 ~ arran~te the meeting-? .
A. Yes. I called Lexington a.nd asked for the
business ap;ent of the laborers local. if he couldn't come over
and bring as many A. F. of L. officials and representatives
with ]1im as lie could.
Q. Did tlie meeting take place as planned on Tuesday, Augm:;t 2, at the Carpenter Hotel in Salyersville 1
A. Yes., it did.
Q. Did Mr. Thomas Davis come to the meeting-?
A. No.
Q. Did Mr. David Hunter come to tlie meeting?
A. No.
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Q. Did :Mr. Hart come to Salyersville and make himself
available for the meeting if wanted 1
A. Yes, he came and was outside the Carpenter Hotel. He
said he would come in any time we wanted to see him.
Q. Have you got a record of who attended that meetingi
A. Yes, sir.

Mr. Robertson: I ask that the witness be permitted just
to state from that who was there. I don't think he can possibly remember it without referring to his records.
By Mr. Robertson:
Q. Refer to your records, please, and state who was at the
meeting and what their official capacities were.
A. John Humphphrey, Business Agent, Laborpage 350 ~ ers Local Union 189, Lexington.
Q. Virg·inia 1
A. Kentucky.
James Lockhart, Consultant and Conciliator, Laborers In-.
ternational Union.
C. M. Deathcrag·e, Business Agent, Plumbers and Fitters
Local Union No. 452, Lexing·ton, Kentucky.
Joseph S. Daly, Business Agent, Painters Local Union No.
768, Lexington, Kentucky.
Buryl Travis, Business Agent., Operating Engineers Local
Union No. 181, Lexington, Kentucky .
•J. Roger '-Tones, Assistant Business Agent, Electricians Local Union 183, Lexington, Kentucky.
·w. P. Freeman, International Representative of the United
Brotherhood of Carpenters and J oincrs, Indianapolis, Indiana.
R. T. Baxter, President, Building Trades Council, Lexington, Kentucky.
Robert Poe, Business Agent, Carpenters Local Union No.
697, Salyersville, Kentucky.
Henry N. Arnett., President, Carpenters Local Union No.
697, Salyersville, Kentucky.
B. E. Preston, Carpenters Local Union No. 646, Paintsville,
Kentuckv.
P. L. Trumble, Vice President, Carpenters Local Union No.
646, Paintsville, Kentucky.
C. H. Patrick, Carpenter Foreman, being a
p~ge 351 ~ member of Local Union No. 646, Paintsvville.
M. F . .Sublett, President, Carpenters Local
Union No. 646, Paintsville, Kentucky. .
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Representing· i.1s were: l\fr. Meli, l\f r. Velfry, and myself.

Q. Now, Mr. Br~ nn, tell rts ·what l1appeiied at that meeting. Just as yon have des.cl'ibed fl1e other meetii1g that happened on the 11ig;ht of the 26th at Paintsville, will you tell tts
1

what happened at this meeting 1
A. The meeting lasted for about two ]1ours. 1'7e discttssed
the whole situation, and :Mr. ~,reeman, Mr. Baxter-was the
president of the building Trades Council i11 Lexingtonthoug·ht that ,ve ought to tako steps to bring ai1 injlit1ction
Huit. That tnattci' was discussed. I told themColonel Harris: 1\foy I interpose a11 additional objectibn.
I don ;t think we have. That is immate1'iality, and telati:N~
the co:hdu<lt of thit<l persons ,vlto are in no ways connected
with any of the defe11dants and for whose statement or ctmduct 1w-iie of the tlefendaiits is responsible.
The Coui't: Very well.
·Colonel Harris: Also, as Mr. Pollai'd suggests, on tlie
grounds that it is umiuthotizetl expression of opinioi1.
The Cdutt: V~ry well.
:Colonel Ha.rris: May we have tllat as a contihuing obj~e.tion?
page 352 ~ The Court: That will be included hi ytmr obje~tiou and exception; y~s, sir.
By l\Ir. Robertsd11:
A. All right, go nhead, :Mr. Bryan.
A. I pbintetl out that we used A. Ji\ of h men 011 all of our
jobs and had ngreenients with A. F. of t. uni011s; that I
thtJug·h the nmn oug·ht to go ba.ck to wot·k.
1'Ir. Freeman wa11ted to know "'hy I did11 't tlo anything
about it to stop the trouble. I snid I hod done everything that
I could do~ Then he saitl, "Wliat do you ,vant, do you want
somebody to be killefl before you do something·, before you
try to bring ah injtrnction?''
The result ,,ras that they just saitl it was too dang·erous out
there and they were not going. tb advisn thck tnch to go btwlt
to work. I told them if they wohldn 't g·nt mert to go ba~k to
work I would try to get other men to g-o back to work. Then
after the meeting had been in progress for about 45 minutes
I fbund that Mr. Hart was there, outside. So I asked the
crowd, the group, if tlrny would like to talk to Mr. Ha.rt. They
went into a kitchen-we were seated in the dinit1g· t'i:>01h at the
Hotel. They went back into the kitchen and talked. They
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came back and said they had no business to talk to Mr. Hart
about.
After that I went outside to see Mr. Hart and told him what
the A. F. of L. business agents bad said, and Mr.
page 353 ~ Hart said he didn't have anything to talk to them
about. I told Mr. Hart I was sorry that I had
wasted his time.

By Mr. Robertson:
Q. Did Hart say his position regarding whether you could
or could not work there was the same or different from what
it had been?
A. He said bis position was unchanged, tliat we could not
g·o to work out there again unless we recognized United Construction ·workers and made an agreement with the United
Construction vVorkers and used his men, that if necessary he
would bring a thousand men there and bold a picket line.
Q. After the meeting was over there on August 2 did you
return to Huntington 1
. A. Yes. 1\Ir. }[eli and I drove back to Huntington.
Q. Did you report the results of your efforts to g·et the men
back to work to the Island Creek Coal people and the .Pond
Creek Pocahontas Company people and the Spring Fork Development Company?
A. Yes. I told them evcrytl1ing tl1at had lmppened, what
I had tried to do to g·et the men to go back to work, and about
the conversatfons and about the meeting at the Carpenter
Hotel in Salyersville.
Q. I forgot to ask you one f1Uestion: W11en you talked to
Hart there at Salyersville at the time of the meeting on August 2 did he say anything about closing clown. the
page 354 ~ Pocal1ontas Mine operation if necessary to keep
your men off the job!
A. Yes, he did. He said that if we went back to work he
was going to close down the mine operations by stopping the
U nite,1 l\line "\Yorkers men from working for Pond Creek.
Q. Did you report the whole situation to the three companies that I have mentioned T
A. You mean Pond Creek Pocahontas Company, Island
CreekQ. Yes.
A. Yes, I made as full a statement as I could. I felt that
I should do it.
Q. Do you remember whether you made that report to them
on August 2 or on August 31
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It ·was on .August 3 because we didn't get back to Huntington until well along into the afternoon of August 2. I spent
the night there and then went over to the Pond Creek offices
the next morning.
Q. In consequence of what you told them about your inability to get men back on the job, what action, if any, did they
take on your contracts for the work there at the job site?
Colonel Harris: We object to tl1at on the additional ground
that it calls for an unauthorized opinion of this witness. He
uses the· pliraHe in the question '' in consequence of'' and this
witness wouldn't be the one to tell the motives,
page 355 ~ but it would be the people who took the action.
The Court : You can ask the question whether
he did g·et a reply to bis report.
Mr. Robertson: Yes, sir.

BY !Ir. Robertson:
·Q. After you told them that did you get any reply from
them verbally to your report?
A. I was told that a Mr. Foster, a labor relations man for
Pond Creek and Island Creek was down in Mingo County and
would not be back until tl}e afternoon, and that they wanted
to talk to him about it. Later on in the afternoon I was told
by representatives of Pond Creek and Island Creek that tl1e
situation out in Breatl1itt County had become so tense that
they wanted to stop our work.
·
Q. When they gave you thatA. That they were going to stop our work.
Q. When they gave you that information what instructions,
if any, did you g-ive Veltry as to wlmt he 8hould do?
.l\.. I called Louis up after that and told him- .
The Court: Louis who¥
The Witness: Veltry.
-that Pond Creek had said t11ey were g·oing to stop our
joh, stop our work. I said I wanted a letter, that they had
a right to terminate the contract if they wanted to, but I
wanted a letter doing it and they said they would
page 356 }- give it to me the next day. I told Louis to try to
get some men to g·et together the tools and equipment so that they could be moved to Richmond.
(Document exhibited to Mr. Mullen and Colonel Harris.)
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Colonel Harris: )Ve want to add tl1e additional ground to
this letter that it is a self-serving declaration invited by the
alter e!fo of the plaintiff subsequent td the alleged commission of the wrong·s complained of.
The C.ourt: Let the rccotd sl10w that objection and exception.
Colonel Harris: That is in additio1i to all the other gi'ounds
of hearsay of course.
The .Court: Very well.
:Mr. Robertson: I seem to l1ave misplaced the original. I
will use a copy.
Tl1e Court: Isn't the original attached to the notice of motion for judgment?
::M:r. Robertson: No. I think l\rr. Bryan g·ave me the original this morning with a pl1otostat attached to it. I can use a
copy and substitute the original latei· just to keep from delaying the proceedings.
Mr. Mullen: "re don't raise any question abottt the copies,
Your Honor.
· The Court: All right.
page 357

~

By 1.fr. Robertson:
Q. Is that the lettei; that Pond Creek Pocal1ontas Company wrote you that you have mentioned f
A. It is a letter dated August 4, 1949, froin Pond Creek
Pocahontas Company to Lablihmm Construction Corporation, signed by Mr. R. E. Salvati, President.
Mr. Robertson: I offer this letter in evidence and ask tlrnt
it be marked Plainti:ff 's Exl1ibit 27, and I will substitute the
original.
Colonel Harris: J\fay we have the same objectioi1 and a
continuing objection and exception to all documents long this
line?
·
The Court: That is understood.
(The letter referr~d to was marked Plaii1tiff's Exhibit 27
and received in evidence.)
Mr. Robertson: If Your Honor please, I would like to read
this letter to t.lie jury. Pond Creek Pocahontas Company,
Huntington, West Virginia, R. E. Salvati, Pre~iclent, August
4, 1949, Laburnum Construction Corpofation Richmond, Virg-inia, attention Mr. Hamilton Bryan, President.
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''Gentlemen:
"Please refer to Article 6 in our construction agre.ement
with ·you dated October 28, 1948, covering the construction of
a coal preparation pfant at our No. 1 l\Iinc in Breathitt
County, Kentucky.
.
page 385 ~
"A.bout noon on ,July 26, 1949, we understand
that your men wore prevented from continuing to
work on the tipple by threats and other action of representatives of the United Constrnction ,Yorkers, a brnncll of District 50 of tllc United :Mine Workers of America. Since that
time, no further work has been done on the tipple.
''I am sure that you realize that it is necessary for us to
complete tl1c corn:;truction of the tipple at the earliest practicable date. Therefore, under tho provisions of Article 6
above referred to, you are hereby notified that said contract
and your employment thereunder is terminated. It will be
appreciated if you will remove nll your tools nnd equipment
from the site of the work at 1:l1e <:'arlicst practicable date.
"Yours very truly, Pond Creek Pocahontas Company, by
R. E. Salvati, President."
Bv Mr. Robertson:
"Q. Did you reply to tlrnt letter on the same µate Y
A. Yes, I did.
Q. I hand you wlmt appears to be a carbon copy of your
reply and ask you if that is your reply?
A. Yes, sir; this is the reply from us to Pond Creek Pocnl1ontas Company dated August 4, 1949, sig11ed by me.
Mr. Robertson: I offer thc··reply in evidence and ask t.l1at ·
it be marked Phlintiff's Exhibit No. 28.
page 359

r

(The letter referred to was marked Plaintiff ~s
Exhibit 28 and received in evidence.)

l\f r. Robertson: August 4, l.949. Pond Creek Pocahontas
Company, Guaranty Bank Building, I-Iunting·ton, ,Yest Virginia :Mr. R. E. Salvati, President.

''Gentlemen:
"Receipt is acknowledged of your letter dnted A11gust 4,
1949, referring to Article 6 of our construction agreement
with you dated October 28, 1948, covering the construct.ion of
a coal preparation plant at your No. 1 Mine in Breathj,tt
County, Kentucky.
·

·J
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"In the last paragraph of your letter, you notified us that
the contract and our employment tliereunder was terminated,
all in accordance with the provisions of Article 6.
'' ·while you did not give us ten days' written notice to
terminate the contract as provided in Article 6, we hereby advise that we waive this requirement.
'' Iu accordance with your request, we will remove our tools
and equipment from the site of the work as promptly as possible. It will be necessary, of course, for us to employ certain persons to accomplish this and we understand that you
will reimburse us for this cost.
"w·c sincerely regret tbat the threats and other action of
representatives of the United ·Construction ·workpagc 360 ~ ers, a branch of District 50 of the United l\Iines
,vorkers of America, have prevented us from continuinp; work under the contract. As you know, this has been
moRt embarrassing to us.
.
"We g-reatly appreciate the many courtesies which you and
your representatives have shown to us in connection with our
work for you in Breathitt County.
'' Sincerely yours, Laburnum Construction Corporation, by
A. Hamilton Bryan, President.''
page 361

~

By Mr. Robertson:
Q. Mr. Bryan, on August 4, 194'9, did you receive a letter from the Spring Fork Development Company
through its president, ,v. A. Ogg, substantially in the form
of the letter vou have alreadv read from Pond Creek Pocahontas Company, the letter f~om Spring Fork Development
Company also terminating its contract?
A. Yes. This is a letter from Spring Fork Development
Company to us, dated August 4, 1949, terminating our contract for the 25 dwelling·s.

Mr. Robertson: I offer the letter in evidence, and ask that
it be marked Plaintiff's JiJxhibit No. 29.
(The letter referred to was marked Plaintiff's Exhibit No.
29 and received in evidence.)

Mr. Robertson: I don't think it is nccessarv to read that
letter, because it is the same as the other one.
By 'Mr. Robertson:
Q. On August 4, did you reply to that letter substantially
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as you replied to the letter you received from Pond Creek
Pocahontas Company?
.A. Yes, sir.
Q. I hand you what appears to be your reply to the Spring
Fork Development Compnny, and ask you if that is a copy
of your reply 1
A. Yes, this is a copy of our reply to Spring
page 362 } Fork Development Company, dated August 4,
1949.

l\Ir. Robertson: I offer the reply in evidence, and ask that
it be marked Plaintiff's Exhibit No. 30.
(The letter referred to was marked Plaiutiff 's Exhibit No.
:10 and received in evidence.)

By :Mr. Rabertson:
·Q. nfr. Bryan, when the Pond Creek Pocahontas Company
and the Spring Fork Development Company told you on August 3 that they were going to cancel your contract, and you
required them to give you a letter to that effect, did you stay
there in Huntington until you got the letter, or did you come
on back to Riclnnond nnd 2:et tl1e letter later?
A. No, I stayed in Huntington.
Q. And got the letter while you were in Huntington?
A. On August 4.
Q. A ncl replied to it while you were in Huntington on .August 47
A. That is rig-llt. I wanted to be sure they were going to
pay us for moving our tools out.
Colonel Harris: \Ve move to exclude that answer as not
responsive to any question, if the Court pleases.
The Court: Gentlemen, disreg·nrd the answer. It was not
respomiive to the qneRtion.
1\fr. Robertson: lf Your Honor pleai:::e, of course, I know
he has a right to say that 1 but that is utterly trivial.
~

By l\Ir. Robertson: _
Q. "\:Vhy did you stny in Huntinp:ton?
A. I wanted to be sure to g-et the Jetter, and I wanted to
be sure to liave it understood that thev would reimburse us
for the cost of moving onr tools and equipment away.
Q. What instructiom~., if any, did you give your new superpage 363
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intendent, Veltry, about getting your tools and equipment off
the job?
A. I told him to get together some men and make arrangements to have railroad cars come in to get the guide derrick,
and the cots and blankets and stoves, and saws, and all the
rest of the stuff we had out there, together, and send it back
to Richmond.
Q. Did Veltry move out, pursuant to your instructions 1
A. Yes. He hired some carpenters. He had two iron workers, four or five carpenters. He had a half a dozen or so
laborers who had worked for us before.
·
Q. Did h~ report to you whether the United Construction
Workers, or any of the defendants, made any objection to
those men working· 1
A. Yes. A couple of clays after J1e started to move the
equipment out, he said that a representative of the United
Construction Workers had told him he coul<ln 't do that. Mr.
Veltry protested, and said that surely no objection would be
made to Laburnum moving its tools and equippage 364 ~ ment away. He said he never heard any more.
Q. On August 5, did you go to Pikeville, Kentucky, and have a conference with David Hunter?
A. I was in Huntington on Aug·ust 5, and telephoned Mr.
David Hunter at about 1 :00 o'clock. Mr. Hunter was in
Pikesville. I asked l\'f r. Hunter if he could sec me tlmt afternoon or the next morning. Mr. Hunter said that the next
day, August 6, he l1ad to go to ,vinchester., Kentucky, to see
,Jimmy Codell, but that he would see that afternoon. He said
that if I left Huntington at about 1 :30, I oup;ht to be able to
get to Pikesville around 4: :30, nnd he would wait for me and
I could see llim in his office?
Q. Did you go to Pikesville and see I1im 1
A. Yes. I went to Pikesville and got there at approximately 4 :30.
Q. I am going to ask you what building I1is office was in 7
A. His office was in tl1e Soward Building in Pikesville.
It is spelled S-o-w-a-r-d, I think.
'"'
Q. Do you know whetl10r the United :Mine V\T orkers of
America maintain an office in tl1at same building·!
A. At that time, the office of District 50 and United Construction ,vorkers was on the third floor of the Soward Building, and the office of United Mine "rorkers was on the second
floor. At the prN;ent time tl1e offices are in tlie
page 365} sflme building and are all on the second floor.
The United 1'Iine
orkers' offices are in the
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front of the building, and immediately next to those offices is
the office of Mr. Hunter, District 50, and United Construction
vVorkers.
Q. State what occurred when you had your meeting there
on Aug~st 5 with Mr. Hunter f How long· did the meetiug last,
a pprox1ma tely Y
A. The meeting lasted from about 4 :30 to almost 8 :00
o'clock.
Q. Now, just tell what you said fo him and what he said
to you and what happened during the meeting.
A. I will have to refer to this memo a little bit on that. It
was a right long conference.
I told Mr. Hunter that we alwavs had dealt with A. F. of L.
unio11s, and had never had any ilgreements with the United
Construction orkers. It seemed to me that the United Construction Workers was organizerl somewlrnt differcntlv from
the A. F. of L. unions. I a-sked liirn if he would cxplabi to me
about the United Construction ·workers, and how it operated.
I asked Mr. Hunter if it was correct that the United Construction ·workcrs was a part of the United l\fine "\Yorkers of
America. Mr. Hunter Raid that it ,vas.
I then asked l\f r. Hunter to explain to me how the United
Construction vVorkers vrns connected with the
page 366 ~ United l\Iine ·workers of America and District 50,
what the set-up was.
Mr. Hunter proceeded to do that. I was asking him questions from time to time a.bout it.
Q. Just go ahead and give what his explanation was of the
set-up.
A. Mr. Hunter said that tlrn United Mine "\Vorkers of
America was an orµ:anization tlmt eonsisted of 31 groups or
divisions known as districts, in connection with coal; and also
of another group 01· division, known as District 50, in connection with everything· except coal. He said that United Construction "\Vorkers was a part of District 50 which handled
the construction business. l\fr. Hunter said that .John L.
Lewis was the International President of the Unitecl- Mine
·workers of America., and of an its districts, incfoding District 50, and that nuder ,John L. Lewis tllerc was an Executive
Board or Policy Committ(\e. Some of the information, I
mig·ht add, that Mr. Hunter gave, I don't think is exactly accurate, but I am te11inp.· you wlrnt he i;mid.
. __ _
Mr. Hunter said that on the International Executive Board
were the Chairman of various cfo;tricts. He sftid that Mr.
A. D. Lewis was the brother of .John L. Lewis, and that he
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was the Chairman of the Organizing Committee of District
50; that Mr. A. D. Lewis was on the International Executive
Board.
Mr. Hunter said there was a man in Pikesville
page 367 ~ named Tom Raney connected with the coal handling districts, who also was on the International
Executive Board. He said that there was a Comptroller, a
man named Mr. O. B. Allen, who was the Comptroller of District 50.
I don't remember whether he said Mr. Allen was on the
Executive Board or not.
Mr. Hunter said that under ]\fr. A. D. Lewis, as ·Chairman
of the Org·anizing· Committee of District 50, · were four Assistant Chairmen. He gave me their names.
Q. Do you lmve the 1~ames there f
A. Yes.
Q. Give them, please.
A. Thomas Davis, Frank Barnhart. a Mr. Moffet-I didn't
get his first name-and a !fr. Brett.
During my talk with l\fr. Hunter, I was making notes continually.
He said that l\Ir. Davis was the Assistant Chairman serving as coordinator of the various regions in the Southeast.
He ·said that he, that is, Mr. Hunter, as the Regional Director
of District 50, and United Construction Workers of Region
58, worked under Mr. Davis. He said that Region 58 comprised two counties in West Virginia, Logan and Mingo Counties; two counties in Virginia, Wise and Buchanan; and ten
counties in Kentucky, Breathitt County and nine others.
Mr. Hunter said that as the Regional Director
page 368 ~ of Region 58, he had cltarge of all activities of
District 50 and the United Construction "\Yorkers
in Region 58.
Mr. Hunter said tlmt in a United Construction Workers
local union, tlle construction people were usually bv themselves, hut that this was not always true; that sometinies they
would ·oav.e barbers and taxicab drivers, laundry employees,
and otb~J'"' people, iii a union with construction men.
Q. Let me interrupt you there a minute. Did :Mr. Hunter
say wbet110r or not William 0. Hart and this man Robinson
were fieJd representatives working under bis orders?
A. Yes, I think ·he did a little later on.
Q. All rig-M, sir. Go a11ead.
A. I asked Mr. Hunter about tlrn wage rates for construction people, and whether or p.ot the barbers and taxicab
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drivers would have anything to say about the wage rates for
carpenters; and he said that no, on that phase of it, it was
separate.
l\Ir. Robertson: If Your Honor please, if I may break in
now, I have found the original letter.
The Court: You may do that afterwards, when we recess
for lunch.

BY Mr. Robertson:

~ Q. vVhen you entered into these discussions of wage rates
and contracts., did l\fr. Hunter turn over any data to you?
A. Yes, sir. I asked l\fr. Hunter if he would
page 369 ~ let me see a copy of the form of agreement which
was used by the United Construction Workers
with contractors. l\fr. Hunter gave me a copy of the form, and
I read it aloud, paragraph by paragraph, with him. We
discussed the various paragraphs.
Q. Did he also give you, with that, a list showing various
classifications of employees and the form of a membership
application card, and a recognition agreement, and tabulation
of wage rates ( exhibiting document to Mr. Mullen) f

Mr. l\Iullcn: No objection.

By Mr. Robertson:
· Q. Did he turn over to you various data .while you were
there in bis office?
A. Yes. He gave me a conformed copy of tbe ag-reement
which he used with contractors. He gave me a copy of a membership application form and check-off authorization used in
connection with United Construction
orkers. He g·ave me
a form of ag;reement which he asked contractors to sign, and
other people to sign, recognizing· the United Construction
\V orkers as the ha rg·aining- agent for employees pending the
execution of a more formal agreement.
H c also gave me a copy of the <'Onsfruction wage rates
used hy United Construction Workers in Region 58.
Q. Is the data wl1ich I have handed to you collectively, the
data which he ~ave y·ou there that afternoon and eveningf
A. It is, with thiR exception: J\f r. Hunter ~]so
page 370 ~ gave me a com; of the Rules of District 50, revised :March 15, 1949, hut witl1 that exception this
is what it was.
Q.
ere the Rules that he gave you of District 50, a copy
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of the same rules that have been introduced in evidence here
as an exhibit Y
A. I haven't compared them word for word, but I assume
that they are. Both of them ·were dated ''Revised March 15,

1949."
Mr. Robertson: I offer all of the data which Mr. Bryan
has mentioned, with the exception of those Rules., in evidence,
and ask that it collectively be marked Plaintiff's Exhibit No.
31.

(The· documents referred to were marked Plaintiff's Exhibit No. 31 and received in evidence.)
Mr. Robertson: Judge, I am sorry, but I am going to have
to go through this data in great detail. I
The Court: I think we had better have something to eat.
We will recess, g·entlemen, for lunch, and be back at 2 :15.
(W11ereupon, at 12 :50 o'clock p. m., a recess was taken until
m., of the same day.)

2 :15 o'clock p.

pag·e 371 ~

AFTERNOON SESSION.
2:15 p. m.

'Whereupon,
A. HAMILTON BRYAN
the witness ori_Jhe stand at the time of recess, resumed the
stand and testified furtl1er as follows:
DIRECT EXAl\UNATION-continued.
Bv J\Ir. Robertson:
·Q. Mr. Bryan, there is a question I failed to ask you before IiincJ1. You stated when you and Hart were at the job
site on. Monday, .August first, you were discussing the proposed meeting for the next day at Sa]yersville and you asked
him would he come to the meeting-. Diel he make anv. condition ·a:hout coming as to whether you would work or not work
if he came?
A. Mr. Hart said that ]1e would come to the meetin~: but
that he wanted it understood that we would not attempt to
perform any more work until after the meeting.
•

I

J
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Q. Did you accept that condition f
A. I said we would not try to perform any more work. I
knew we couldn't, actually.
Q. I will g·ive you baek this data which has been introduced
here as Plaintiff '8 Exhibit No. 31. "'hen we adjourned for
lunch you were discussing Mr. Hunter's explanation to you
of the organization of the three defendant unions.
page .372 ~ Will you take up where you were discussing that
and continue your discussion of what he told you
there and what happeucd in that eonfereuee 1
A. 'When we adjoumed for lunch I think that I had j11st said
that 1\fr. Hunter gave me .a mimeograpbed copy of a form of
.agreement wbich was used by United Construction Workers
in making agreements with cont.ractors in Region 58. The
agreement or form of agreement tlrnt Mr. Hunter gave to me
has been offered in evidence. I discussed the form of agreement with Mr. Hunter extensively. In fact, the agreeincnt
was read aloud paragraph by paragraph and we disem,sed
.different portions .of it. Mr. Hunter showed to me an executed copy of the -agreement which United Construction
'Workers had made with the Beckett Construction Company
.of Huntington, ,vest Virginia, dated i11 June, I believe, ,June
20, 1949. The agTeement was executed hy Beckett Construction Company, had been signed by l\Ir. Hunter as regional director on behalf of the United Construction V{ orkers and had
.also been signed by l\[r. Denny Lewis to indicate the approval of tlrn National organization. ~rhe agreement signed
with the Beckett Construction Company was very similar to
the form of agreement which Mr. Hunter gave to me except
that the agreement with the Beckett Construction Company
contained a ''no-strike" clause and also contained a no-suit
clause. In other worc18, the contrador agreed not to bring
:my sort of suit against U1iited Construction
page 37:3 } ·workers.
l\Ir. Hunter and I tlwn discussed the matter of
the wage rate of $1.36 an hour for lnhorcrs in B1·eathitt
County. I told Mr. Hunter flrnt in m~~ judgment the wa~e. .rate
of $1.. :36 an hour was preposterous, that my investigation had
s110W11 t.l1at t1le most tllat those labore1·8 had receivecl in the
past was about 60 or 75 cents an hour and that our wage rate
of 90 cents an l10ur wns the most wbich they 1rnd ever received hefore we came there.
·
I told Mr. Hunter that I thouµ·M it was n mistake to start
out with such a high wage rate, tlrnt it would he much better
to have a wage rate lower than $1.36 an hour and then have
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something to build on, to have some increases from time to
time.
Mr. Hunter agreed with me. He said he thought I was
right, but that the Beckett Construction Company had already
agree<l to a rate of $1.86 an hour and that there wasn't anything· that United Construction ·workers could do about it.
After that we discussed the matter. :Mr. Hunter said the
State Highway Department in Kentucky had approved a wage
rate of $1.35 an hour. He s110wed me some papers that indicated that to be correct. Later I questioned him and he said
that it turned out that that was the wage rate around Lexington and Louisville, which was a very different proposition
from that in Breathitt County. It also developed
page 374 ~ that i\Ir. Hunter was confused about rates between
wage rates for skilled classifications for labor and
for unskilled classifications of lnbor. In other words, $1.35
an hour wage rate apparently was not the same thing as what
we were talking about in Breathitt County.
After that, we discussed what seen1ed -to be some advantages of the United Constrnction ·workers arrangement. I
asked :Mr. Hunter if, for exmnple, a carpenter could he used
to tie reinforcing- steel, which work is normally done by a
reinforcing iron worker un<ler A. F. of L. agreements. :Mr.
Hunter said yes, that that could be done under the United
Construction Worker arrangement, that there would be no
question of any jurisdictional disputes, but that while the
man was performing the work of tying reinforcing· steel, that
is, the carpenter, he woul<.1 have to be paid the wage rate for
reinforcing iron workerR. I told Mr. Hunter that I thought
that was a good arrangement and one that had a lot of advantage to it -The next item that we discussed was the United Constructi<>n
orkers requirement abont seniority lay-offs. I told
M·r;. Hunter that l thought that their requirement on the matter of lay-offs would just lead to constant turmoil. I don't
recall that 1\fr. Hunter made any comment about it.
The next question that came up was on the matter of the
clause which prevented the contractor from bring·page 375 ~ ing· a !=iUit against Unit eel Construction Workers.
I told Mr. Hunter tliat I didn't see any good reason why the contractor should be required to agree in advance tlmt he wouldn't bring suit against the United Construction "\Vol'ken~, that if tl1e contractor was done a wrong.1 the
contrnctor should be able to bring a suit. ·whereupon l\Ir.
Hunter ~aid that the United :Mine "\Vorkers didn't like to be
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sued, didn't like to get into court, Oiat the last time they were
in court the United :Mine vVorkers had been fined a million
dollars and John L. Lewis hnd been fined $20,000.
After that, I told l\fr. Hunter that for many years we had
worked with A. F. of L. unions and we had agreements with
A. F. of L. unions in the Building- Trades Council, and that I
just didn't see how we could make an agreement with his organization without breaking our ag;reements with the A. F.
of L. unions. l\r r. Hunter made no comment that I recall at
the moment. He said he thoug·ht we should be able to make
an agreement for the laborers and that the United Construction ,vorkers people would work peacefully alongside of A. F.
of L. men, that that had been done in connection with work
at vVbeelwright.
I said I just didn't think that tllat would work out.
Q. Did you discuss witb 11im what Hart had done and what
Your contacts had been with Hart 1
~
A. Yes, we discussed that, too. I told Mr. Hunpag-e 376 ~ ter that I was sorry that Mr. Hart had led this
big· cro,vd of men, 75 to 100 people to our job and
had threatened and intimidated our employees, tllat Mr. Hart
had called our office in the middle of .July, on July 14., and liad
said that we would have to make an agreeemnt recognizing
the United Construction \Vorkers, or he would do it, and that
we bad not gotten in touch with him, that I didn't know how
we could make an ag-recment with his organization, but that
I had understood from l\fr. Hart that he would g·et in touch with me again before llc did anything, and the next thing I
knew Mr. Hart planned to lead this big crowd to our job. I
had gotten in a truck and driven all 11ight on July 25 to try
to g·et to the job site, and just missed it because of car trouble~
and when I did get there all the clnmag-e had been done.
l\Ir. Hunter's comment on that wns that he was sorry, too.
Q. Did ~~ou remind him of your telephone conversation with
him wlien vou culled him at Pikesville from the service station in Hm1tington ·¥
A. Yes, I did. I reminded l\fr. Hunter of the fact that I
liad placed a telephone call for him, rather for Mr. Hart, and
had been unable to reach 1\fr. Hnrt on the morning· of ,July
26. and I finally talked to 1\fr. Hnnter :md had asked him to
relay a message to Mr. Hart to the effect that T was trying
to get to the jolJ a!=: soon aR I coukl and plem;e to ask Mr.
Hart not to interfere with our men until he talked
page 377 } to me.
.
·
~Ir. Hunter said t]iat lie remembered the con-
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versation and that he had told Mr. Hart, that he had given
my message to Mr. Hart.
Q. Did he say ,vhose order Hart was working under on
that occasion i
A. Yes. I told 1I r. Hunter that I discussed the matter with
Mr. Hart, and Mr. Hart said that he was working under orders and that I assumed that Mr. Hart was working under
Mr. Hunter's orders. Mr. Hunter said that was correct.
Q. Did you say anything to Mr. Hunter about what you
proposed to do to protect yourself in the circumstances 'l
A. Yes, I did. I tol<l ~fr. Hunter that we had been badly
damaged. I told him that I was very mortified, that the coal
company had taken our contract away from us. I told him
that I didn't like one bit the fact that he had arranged to
have about 100 mountaineers g-o out to the job site and
. threaten and intimidate our people and cause our work to
be stopped, and tlmt I expected to hold him and the United
Mine vVorkers responsible for what had happened.
Q. Did he state whether or not he bad heard that you might
sue him?
A. Yes, he said he had already heard that we might bring
a suit against l1im.
Q. " 7hat did he say along that line!
page 378 ~ A. I don't think anything much was said along
that line except that he comenmtcd that he bad
already hear<l that we might bring a suit against them.
Q. Did he have anything to say about the Taft-Hartley
ActY·
.A. Yes, ·in the course of the conversation we discussed the
Taft-Hartley .Act au<l we discussed the Virginia Right to
·work law. -1 asked Mr. Hunter whether he liked the TaftHartley Act and he refererd to the Taft-Hartley Act as a
slave law··that <lidn 't give the United Mine ·workers any prot~-ction. I said, ""\Vhy doesn't it give you protection? It protects everybody else?''
Mr. Hunter said it didn't protect the United Mine "\Vorkers
because.he and the oth~r offieialA were good American citizens
and were not communists nnd there was 110 reason why tbey
should have to make an nflidmrit to tlmt effect. ,Yith reference to the Virginia llig-ht to vYork law, he said that was tl1c
most vivious labor law of all and that with a law like the
Virg.111ia Right to vV ork law they didn't need any Taft-Hartley Act.
Q. Did l\fr. Hunter in the course of the conversation deny
that Hart had run you off the job or did he agree to it 1
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A. He admitted, I think, that it v.,ras done. There was no
question about tbe fact that l\fr. Hart had led the people to
the job and had made them stop work.
page 379 ~
Q. Did you tell HunterA. l\Ir. limiter seemed to think he was entirely
justified in what lie had done. There wasn't any question
about what had happened, it was the justification.
Q. Did you tell Hunter about Hart having told yon at Salyersville that he could bring a thousand men there to hold
the line, if necessary t
.A. Well, in tl1e conversation with Mr. Hunter lle said that
all they wanted us to do was to recognize them for tlw laborers, that they hadn't tried to organize the carpenters. I took
issue with him on that and told him tbat they had threatened
our carpenters and they had demanded that the carpenters
become members of the UGW, and Mr. Hart had done so repeatedly, that he did it in hiR te]cphone conversation with
me on J·uly 14, he did it at the joh site on July 26, and he had
done it at the job site when he stopped the men from working.
I said Mr. Hunter told me that Mr. Hart told me thnt he could
bring a thousand men to tlie job t-0 hold his picket line.
Mr. Hunter then replied that there wasn't any question
about it. He said-1\fr. Hart could arrange to have 6,000 men
brought there to stop us from workillg.
Q. Did you express yourself ahout Hart's men corning there
armed to run your men off tlle joh f
A.. I certainlv did. I asked Mr. Hunter whv it
page 380 ~ WflS that l\fr. J-iart lrnd brought the gTOUp Of '1}Cll
there with guns. 1\fr. Hunter's response to that
was that it was almost the second nature o.f a man in the
mountains of Eastern Kentucky to carry a gun, and he
couldn't help it, that lie had often seen meetings up at Tiptop
and at all those meetings people came there vfith guns, that
the butt of a gun was used as a ga,:.el to call them to order.
I explained to l\Ir. Hm1ter that if he and 1\fr. Hart were ~oing
to undertake to organize gToups of men that would go out
and terrorize people with gum; Etml then they got out of control, that they couldn't disrhlim re~ponsibility for it. Mr.
Hunter seemed to have the idea tliat if these people came there
with guns and slwt and killed Romebody, he didn't authorize
it, and it wasn't his responsihility.
_
Q. During the co1uRe of the conY()rsation did it become
necessary for you and Mr. Hunter to .reconcile any discrepancy in your recollection as to what Hart had clone on a give~
day?
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A. Yes, we got into a discussion about whether or not Mr.
Hart had gone to the job site on a certain date. I am not
certain about the date at this time, but I think it was August
first. I said that Mr. Hart had gone to the job and Mr.
Hunter seemed to think that he had not gone to the job. Mr.
Hunter said he could clear up the question very easily by
looking at his files. He opened up a file drawer
page 381 } and there was a whole series of files in a very neat
arrang·ement. He pulled out a file folder that was
clipped on a board, a cardboard back. It was a weekly report
file that gave a daily account day by day of the activities of
the different people who ,vorked under Mr. Hunter. This
was the report on l\fr. Hart. Mr. Hunter said that this was
a report that he sent in every week to vVashington making a
report on the activities in his region. He found the item that
covered the question that we w·ere discussing, and that cleared
it up. I don't remember now exactly how it was cleared up,
but I was able to gfance briefly at the files.
Q. Since this suit was started, have you through interrogatories to the defendants attempted to get copies of those reports to ·which Mr. Hunter referred durilng that conference f
A. Yes.
Mr. Freel G. Pollard: Objection, Your Honor. The interrogatories are on file and they should be entered, and if tho
plaintiff is going to testify about them, they should be introduced.
Mr. Robertson: I never heard such a suggestion as that,
Your Honor. The interrogatories and answers to them are
entirely independent of this. They may or may not be intro..;
duced in evidence. Thev have not been introduced vet.
The Court: y OU merely asked him question
page 382 ~ about whetller he received tl1em.
·
Mr. Robertson: Whether he tried to get them
b_v asking for them and whether he did get them or not and
what was the reason he was told that he coulcln 't get them.
Mr. Fred G. Pollard: Your Honor, the best evidence is
the interrogatories themselves, and he can't sit here and testify what is in the i11terrogatories when the interrogatories
are sitting right up there on the desk.
Mr. Robertson: I never heard of such a proposition.
The ·uourt: We will recess, gentlemen, and the Court will
hear counsel in the Chambers.

a

(The following proceedings were held in Chambers:)
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The Court: " 7 ill

)?Ou

read the question and the objections?

(The question and objections were read by the reporter.}
Mr. Robertson: I mig-M be able to short.en this discussion
n little bit in this wav: The reason I made the reference to
the interrogatories
to show that we had asked for those
nuswers in the way provided by law. If I were to ask him
fo1· those reports as a mat.ter of courtesy, they would have
a riglit to decline to let me lrnve them. When I ask for them
in the form of interrogatories, it is their duty to let us have
them. Therefore, the purpose of my question is to show that
I asked in tlw wav that the law allows me to ask
page 383 } to g·et them as a inatter of right. vVe didn't get
them because they said they had been destroyed.
Mr. Allen: Section 8-320, the provision for the filing of
the interrogatories and then Section 8-322, the provision for
the auswers being introduced in evidence: '' Answers to such
interrogatories may be used ns evidence at the trial of the
cause, in the same manner aml with the same effect as if obtained upon a bill of discovery.'' The cases construing this
section bold that, for instance, a plaintiff can introduce the
answers to interrog-atories fi1od by the plaintiff against the
defendant, and on the other side tl1e defendant can introduce
interrogatories filed against the plaintiff and his answers.
"\Ve asked in the in terrop:a tories for these reports ancl they
nnswered that they had been destroyed.
Mr. Robertson: Excuse me one minute. Just to shorten
it. I am perfectly willing· to cl1anµ:e t.he form of the question
and ask Mr. Brvan if since tliis trial started, since this suit
was instituted, irn has called on the defendant for copies of
those reports. His answer would he yes. "Have you got
them?" "No." ",vhy did tlley tell you you cou Mn 't get
them?" "Because tl1ev said tlwv lmd been destroved"
1'fr. Allen: Let me finish wl1at°I started.
.,
Ur. Fred G. Pollard: ·while you lmve that book will you
please read the next two sections to the Court on
page 384 ~ those interrogatories. I think you referred to

was

320.

:M:r. Allen: You mean t]wt ii-; on production of books and
otlrnr writings. "In any case at Jaw a party may file in the
clerk's office, and in any case or matter before commissioner
of a court any person interested may :file with such commissioner, an affidavit., setting forth that tl1ere is, he verily believes, a book of accounts or other writing in possession of
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an adverse party or claimant containing material evidence
for him, specifying with reasonable certainty such writing or
the part of such book. The clerk or commissioner shall issue
a summons, directed as under 8-320, requiring l1im to summon
the proper party_ to produce such writing, or an exact copy
of any such part of such book, and make return thereof as
under that section. ·with the summons there shall be a copy of
the affidavit, which shall be delivered to the person served
with the summons at the time of such service. If the summons
be against a plaintiff who is not a resident of this State, 01· a
defendant who is not a resident of this State but who has
appeared in. the case or been served with process in this State,
the service may be on his nttornev at law.''
Mr. Fred G: Pollard: The next section, too, please, sir.
Mr. Allen: '·'-When the court in which the case is, or whose
·
commissioner issued the summons, is satisfied
page 385 ~ that the person filing such affidavit bas no means
of proving tl1e contents of. such writing, or of
such part of the book, lmt by the person summoned producing·
what is required by the smnmonR, and that the same is relevant and material., and sees also that the call therefor has not
been unreasonably delayed, it may, unless the person summoned shall, in a reasonable time, either produce what it so
required, or answer in writing·, npon oath, that be has not
under his control such book or writing·, or any of tl1e like
import, attach him and compel him to do the one or the other.
It may nlso, if it see fit, set aside a plea of such person, ancl
give judgment ag·ainst him by default, or if he be plaintiff,
order bis suit to be dhnnissed with costs, or if he be claiming
a debt before a commissioner, disallow such claim.''
I don't sec where those sections have anything to do with
it. Do you want to say anything- about thaU
Mr. Fred G. Pollard: Your Honor, in no case in the entire
interrogatories did plaintiffs file the affidavits required by
those two sections, describing the documents they wanted.
"\Ve think that Your Honor is in enor when you required us to
answer them. That is off the point of this subject.
"\Vhatever our answer WM h;. in those interrogatories and
that is the best evidence., and Mr. Bryan can't ·testify to
that.
page 386 ~ l\1r. Mullen: If Your Honor pleaRe, the witness
has no information whatever on this subject except what lie geh:; from the interrogntories. He calle<l for
those, the interrog-atorics lrnve l)Pen answm·e<l, that tl1ey have
been destroyed. He l1as no knowledge other than that. He is
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endeavoring to testify on the answers given in the interrogatories. The law of Virginia is pc,rfectly clear that all or none
of the interrogatories must be introduced.
Mr. Allen: If Your Honor plense. l\f r. Mullen: I will give you the cases if you want it. Jt
1s perfectly clear.
Mr. Allen: All we want to do is to a,Toid the breaking of
the continuity of our story as it is lJ(ling unfolded. "\Ye don't
want 1\fr. Bryan to testify to what is in the interrogatories.
\'Ve want the simple question if they have been called for and
if they have been received. If the~c gentlemen insist on our
stopping rig·ht here, right now, and digging out those inter...
rogatories, which we are going to introduce later, we can go
and produce this particulnr question nn<l the answer to it and
there they have filed the reports covering other period~ but
the reports covering the period here in which this trouble
arose they have filed them and they say .themselves tl\at
they have been destroyed.
Mr. Robertson: If Your Honor please, to solve
pag·e 387 ~. the thing I will withdraw tlie question, and I propose now in order that we wou 't have to come running out again-I propose to ask Mr. Bryan, "Since this suit
was instituted lrnve you attempted to get .copies of those reports that you saw there?" Hi8 answer would be "Yes."
'' Have you been a blc to µ;et them?'' No. '' ere you given
any reason why you couldn't get them?'' He was told they
have been destroyed.
Mr. Allen: That h, all we want now.
Mr. Fred G. Pollard: That is flll we are objecting to. That
is exactly what we are objecting to. He has no indepe11dent
knowledge.
The Court: In other words, he is getting his information
from the interrogatoriei:;.
Mr. Mullen: Giving· an answer in the interrog·atories when
all or none of the interrogatories must be introduced.
The Court: I think the objection is good. I sustain the
objection.
Mr. Robertson: The plaintiff excepts for the reasons
stated.

,v

page 388

~

(The following: proccc,ding·s were had in open
court:)

Mr. Robertson: If Your Honor plea~c, ~ince tllP Court ha.s
ruled that in order to get t_hat information we must refer to
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the interrogatories, we think that this is just as good a time
as any to do it, and we are going to ask to take a recess until
we can dig through it and find it. We had hoped to save this
time, but if that is what we must do, we can find it.
Mr. Fred G. Pollard: May it please the Court, it is the
position of the defendants that if plaintiff introduces any interrogatories, tl1ey must introduce t.hem all. I suggestMr. Robertson: I think the Court is in control of that situation.
The Court: The Court is in control but the Court will hear
both parties on all controversial matters., and if you want to
recess to go into the question of interrogatories the Court
will do so. If you want to delay the n1atter and take the question up later, the Court will give yon an opportunity to put
Mr. Bryan back on the stand. It occurs to the Court that we
might save some time if we go on with otber questions and
later on the Court will hear argument on the question of interrogatories.
Mr. Robertson: That is all right.

Bv ifr. Robertson:
·Q. During tlle course of that interview did this
man Robinson who had been out on the job site
put in my appearance?
A. He came in to the conference during the very last part
of it.
Q. Mr. Brynn, I believe I pretty generally covered what
I think occurred in that conference between vou and Mr. Hunter there on Augm,t 5. Have you any recollection of anything
else that occurred there in vour conversation with him that
I havcm 't asked you about? ·
A. Yes.
·
page 389 ~

·Mr.Fred G. Pollard: That is a·lcading question if I ever
heard one. I object to it.
Mr. Robertson: Have I indicated w1rnt the answer is or
what information lie is going to give out 1
The Court: I will overrule the objection.
Mr. Robertson: You ought to go to nig·ht school, Freddie.
Mr. Mullen: ·we object to a remark like tl1at. We are
trying to facilitate the case.
The Court: The jury will disregard sidebar remarks.
The Witness: During the course of the conference with
Mr. Hunter I nsked him what effect making an agreement with
the United Construction ·workers on one job would l1ave in
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connection with other jobs that we might have. I
page 390 ~ asked l1im if for example, we should make an
agreement with the United Construction Workers
on the job in Kentucky and should then be awarded a job in
Kansas City, whether he would close down the job in Kentucky unless we made an agreement with him on a job in
Kansas City.
l\Ir. Hunter said that his organization didn't work that
way, that he wouldn't do that. I told l\fr. Hunter that after
my experience with them I didn't have any confidence in any
agreement that United Mine vVorkers might make that I was
satisfied that his organization lmd only one rule, and that
was the rule of might is right ..
l\fr. Hunter said tlmt I just didn't understand.
There is one other thing that .occurred. I asked ~Ir. Hunter
what would happen if we sl10uld make an agreement with the
United Construction Vlorkers for the common laborers, and
then our A. F. of L. employees should get mad about it and
11ave a picket line. I asked 1\fr. Hunter if United Construction Workers would honor the A. F. of L. picket line. Mr.
Hunter said that I need not, worry about that, that United .
Construction Workers wou]d alwavs see to it that its contractors wou]d properly he taken c~re of and protected. Mr.
Hunter said that each case of that kind would have to decided on its own merits and he indicated strongly that United
Construction Workers would not pay any attention to A. F.
of L. picket lines. ·
Bv l\fr. Roherh:on:
·Q. l\fr. Bryan, on August 7, 1949, did your field
clerk, l\fayna rd Ragan, send you a number of applications by your laborers who lmd previously applied for
membership in tlrn Salyersville A. F. of L. local?
A. On August 7, 1949, l\foynard Rag-an and Robert Poe,
who was the business agent of the Salyersville Carpenters
Local 697, met me in the law offices of Mead & J olmson in
Paintsville. I lrnd been told that all of our la.borers and
labor foremen had made application to become members of
the Salyersville Local as earpenter lielpers_, and that Bob
Poe had tlle applicatiom;. I asked Robert Poe if lie would
i:;eud them to me, that I ,Yould like to see them. So Robert
Poe said he would give them to 1\faynard Ragan, who would
send them over to me.
Q. Is tliat package the package that you received?
A. After tliat, Maynard Ragan mailed the application
page 391 ~-
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blanks to me and we received them in Richmond on August

10, 1949. Here they are.
Mr. Mullen: Do you propose to introduce those 1
Mr. Robertson: Yes.
Mr. Mullen: If Your Honor please, .the proper party to
introduce those is the man named Poe. They are third-hand
in Mr. Bryan's hands. The ·man who took those is the man
who should identify them and who can tell under what circumstances they were "taken.
Mr. Robertson: If Your Honor please, I am
page 392 ~ going to prove through :Mr. Bryan here that he
has compared these signatures with the signatures on his payroll and that he has thereby established the
authenticity of them. At the proper time I am going to have
Maynai:d. Ragan here to testify to the circumstances under
wl1ich he' actuallv received them. I off er them in evidence
for what they are worth. I think it is material and relevant
in view of the fact. of the statement that was made bv :Mr.
Mullen in his opening statement that these laborers of ours
had joined up with the United Construction \Yorkers when
here are their applications at the very time-I think most of
them are dated about Julv-I haven't looked at them-I haw~
for gotten, the 16th or the 26th, the very time we are talking
about, and they had filed applications with the Salyersville
Local to join up there.
The Court: Do I understand yon are going to have the
man who took those applications preseuU
Mr. Robertson: Robert Poe? No, sir. I would like to tell
this Court in the absence of tbe jury why I am not having
him. I don't think I have a right to sav it here in the hearing of the jury. If the Court teils me to.go ahead-I ask, :Mr.
Mullen, may I tell!
Mr. Mullen: If you think it is proper before the jury. I
know what would happen if you said it before the jury.
Mr. Robertson: I would like the jury to know
page 393 ~ it.
The Court: There are a lot of things you gentlemen would like the jury to know that I haven't permitted
you to tell.
Mr. Robertson: I think I will question Mr. Bryan along·
that line rigl1t now, Your Honor. I think I might as well.
Mr. Mullen: Mav I see one of themi
Mr. Robertson: ·Not yet, because you have objected t(l
them.

L
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By Mr. Robertson:
Q. Mr. Bryan, in the lattei' part of A ug-ust, 1950, ditl you
go with me to Adrian., Michigan, in an effort to take the dtipbsition of Robert Poe 1
A. Yes, sir.
Q. Were we successful or unsuccessful in taking his dep~sition 1 ·
Colonel Harris: ·we object to tliitt as wholly immatHial,

if the Court please.

Mr. Robertson: If Your Honoi· please, I am just going to
tell it right now.
The Court: I suspect we 1md better recess. Thei·e are two
or three matters that you want to argue. We will just have to
recess and hear it in Chambers.
page 394 ~

(The following pi'oceediilgs were had in chambers.)
l\:fr. Robertson: . If Your Honor plcaseMr. Fred G. Pollard: Before you start, sir. I think Mr.
Bryan is still on the stan<l, and he will have to leave.
The Court: Mr. Bryan, you will have to excuse yotirEielf.
I do not know what will come up.
Mr. Robertson: If Your Honor please, the papers ht_ t}Ji~
case will show this situation, and I won't stop mid ~et Ute
precise ~ate; the pape·rs will show it.
Mr. Bryan and I thot1g-ht we had made arrangements to
take the deposition of a man named Bradshaw, and Rob~tt
Poe, in Adrian, l\Iichigan, in the latter 1Jart of Aug·ust, 1950.
We went out there atid got in touch with him and ihtcrvie:Wt!d
him. He promised to give a deposition along the lines tliat
we had anticipated ai1d ~Ion~; the lines indicated in what :ha~
transpired thus fat in this ~asc.
On the morning that the depositions were to i)c ta~en, lt~
arrived at tl1e hotel and den1anded that 11e be paid $1,000 Mt:th
before he would testify. 'We exp_lained the impropriety of it
to him, and told him that we coulcln 't do it, and ,vc wotlltln 't
want to put ourselves iii that position, and he wou1rln 't Want
to put himself in that position. He sni<l., ''Of conrsc, nolJtitly
would know about it but YOli and me.''
Finally, at'ter we lutd falkerl a w11ile, he said
pag·e 395 ~ that he was bnsy a1wl ronldn 't ~tay hut a few fi1i11utes, and if we would pay ]tim $500 before tli~
deposition and give him a note for $500 before we loft tuwn
that day, that was his final proposition.
We told him, ''Well, we couldn't do tlia t.'' So he left.
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By then, I was already late to go to the office where the
deposition was to have been taken. I read into the record
that the witness we had expected to testify had declined to
testify. Bradshaw never showed up at all. He never showed
up at all. I said I would make my explanation to the Court
at the proper time.
This, I take it, is the proper time, and I think I have a right
to tell the jury why we haven't got Poe here; and in those
circumstances, I think these applications are properly admissible in evidence for what they are worth. They may think
they are not worth anything, but the jury may put such weight
on them as they want.
The Court: ·Mr. Allen, do you want to say anythingt
Mr. Allen: No.
Mr. Moore: No.
The Court: Mr. Mullen?
Mr. Mullen: If Your Honor please, the only one who can
prove the identity of those is Poe. He is the man who took
them.
page 396 ~ Mr. Robertson: I would like to add, a man
named Hackett took a few of them, and we expect to have Hackett here.
Mr. Mullen: It has already been testified that they phoned
their man out there to have them taken before he went and
took them, after they 1iad been in conference with Hart over
the phone.
If they were taken, the circumstances under which they
were taken show whether they are of any value or not, and to
identifv when and how he took tl1em is for Poe to do. He
should· say, '' These are the applications given to me as the
representative of thCl A. F. of L. Union, applications to join
the union." vVe have a rig·ht to ask the man what he dicl
with them, whether or not he advised them later that be was
sorry he could clo nothing, that there was no place to take
them in. ·Mr. Poe said he never delivered them to vou for
use on trial.
·
Mr. Ro be rt son : I think Poe h:; lying.
Mr. Mu1len: He may be. I think if that is the kind of
people we arc dealing- with, he migl1t be lying.
Mr. Robertson: "\Ve might all of us be lying.
Hamilton Bryan is prepared to testify that he has compared the sig11atures on t11ose cards with his payrolls, and
that they are the identical signatures. ~f there is any dhipute
about that, we can get the best handwri.tmg expert tlmt I know
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around here, Cassidy, and let him say whether
page 397 } they are the same signatures or not.
The Court: I doubt if Mr. Bryan is a handwriting expert.
Mr. Fred G. Pollard: He ii;; an expert on many things.
The Court: But Mr. Cassidy, the Court considers an expert.
As presently advised, the Court is of the opinion that you
can get Mr. Cassidy here to compare sig11atures on the payroll as against the signatures on these cards.
Colonel Harris : ::M:ay I offer a suggestion there?
The Court: Yes.
Colonel Harris : It seem to me, developing what Mr. Mullen
said, that we are entitled to know the circumstances under
which those men executed those signatures, and the man who
got them may have held out inducements or promises or may
have got them on condition, and if they can just bring somebody in and say., '' This is the signature of that man,'' it deprives us of our right to g·et all t11c legitimate evidence on the
question of what happened when they signed those papers,
those cards.
Mr. Robertson: If Your Honor please, the Defendants
claim that these men right here, our laborers, are members of
the United Construction Workers. If they are in their own
membership, they can bring· them here and have
page 398 ~ them tell anything they want to tell. They may
be bringing some of them here, I don't know.
Colonel Harris: The fact that we mav want to do something that l1e wants to do, equality of desire, doesn't mean
abrogation of the rules of law on evidence, Judge. Every
time any question comes up, counsel on the other side bring·
up that we arc going- to want to do something, but the rules
of law don't change merely on account of the desires of the
parties.
J\fr. Robertson: I address myself to the rule of law, Your
Honor. According to their own statement, tl1ese men are members of their union; and if so, it is within their power to bring
them here. They can offer any explanation they want.
The Court: Let me s·ee one of those.
Mr. Allen: If Your Honor -plense, I don't want to prolong· this disrussion, but let's get back to the simplicity of
the thing. They say tl1ose men si!,?:ued up with tlie United
Construction Workers. We present applications for membership in the A. F. of L. with these men's names signed to them.
Prima fade, as soon as a man says he knows their signa-
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tures and that these are their signatures-he doesn't have to
be any expert.· All he has to say is that ''these are the sign~tures of these people. They worked for me. I have their
payroll checks. I have documents sig·ned by them. I know
that these signatures are tl1e sig·natures of those
page 399 ~ men.'' That is as far as we have to go. 'Ne have
made a prinia fac-ie case for tlie introduction of
those applications in evidence.
If they claim they are forgeries, that they were gotten by
false pretenses or improper inducements., it is up to them to
bring evidence her·e to prove it.
Mr. Roebrt N. Pollard, Jr.: They are putting on us, Your
Honor,. laying· the foundation for those documents. They
admit the3r-haven 't laid the proper foundation when they endeavor .to show by ex varte testimony whose signatures appear on the cards.
Mr. Robertson: I have offered to bring Cassidy here,
the signatures are challenged. It never occurred to rue that
they would be challenged.
I suggest the Court defer its ruling on it until I get Mr.
Cassidy to come here. If l\fr. Cassidy says they are all
forgeries, I suppose you will want to offer them; but we won't,
if they are forgeries.
Mr. Mullen: ·wm there be a proper foundation when you
get him here 1
Mr. Robertson: In view of all that has been said before
the jury, I think I have a right to e_xplain to the jury, through
Mr. Bryan's testimony, wl1y we liaven 't got him here and
don't expect to have him here.
The Court: Let us settle this question first.
·would you care to address } 0urselves any furpage 400 ~ ther to this subject f
·what was the man's name who turned these
cards over to Mr. Bryan 7
Mr. Robertson: Maynard Ragan, his Chief Clerk on the
job. Poe gave them to Ragan for forwarding to Bryan.
Tlie Court: Is Ragan going to be here!
Mr. Robertson: Yes.
l\fr. Allen: Your Honor understands w]w Poe is 7
The Court: Yes.
l\fr. Allen: You lmve t.he applications coming from a man
who is supposed to get them and has charge of them. You
have them given by him to the Cletk of the Plaintiff company,
and he turns t11em over to the Plaintiff.

ir
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The Court: Then Ragan is going to testify that Poe tur·lled
them over to him Y
Mr. Robertson: Yes.
The Court: I think un<ler tl10se circumstances, a lmndwriting expert sl10uld compare the sig·natures, and the Court
will admit them for what it is worth.
·
Mr. Robertson: I will have that done overnight.
Mr. E,red G. Pollard: ·we except to Your Honor's ruling.··
The Court: Yes.
Mr. Robertson: On the other question, Your Honor, I say
in view of the point tlrnt has been made l1e.re,. I
page 401 ~ have a right to have Bryan testify why we haven~
g-ot Poe here.
Mr. Fred G. Pollard: Your Honor, if :Mr. Bryan e1rn testify to that, I would like to testify wl1y several of our witnesses aren't here.
Mr. Robertson: That will suit me all rig-ht.
The Court: Is there any objection to that., if both parties
can testify to that 1
Mr. Robertson: If you do, you must retire from the case.
Bryan is not a lawyer.
The Court: I think it is in the discretion of the Court
whether an attorney retires from the case.
Mr. Robertson: He knows what my thing is. If he will
indicate what the line of his testimony is, then I will tell him
whether or not I agree to it.
Mr. Fred G. Pollard: I have no idea of telling you at this
time. ·
Mr. Robertson: I won't agree to it, then.
The Court: That is in the nature of a deposition that you
have, is it noU
Jvir. Robertson: No, ~ir.
Get the paper there and sl10w it to the Court.
The Court: I thought you made the statement in the <leposition.
:Mr. Robertson: I didn't. tell what it was. I said-it will
be here in a minute.
page 402 ~
The Court: That is all right. I will take your
word for it.
l\fr. Fred G. Pollard: l\fr. Robert.son's statement is absolutely correct..
M:r. Robertson: If Your Honor pleaRe, this fellow Bradslmw out there kept on l1inting that lie wanted a hand-out, and
we made out like we dicln 't get the point. He would do like

Supreme Court of Appeals of Virgini~

626

...4.. Ilamilton Bryan.
this, and say, "You can't live on thanks, you know. It takes
money to live. It takes money to live these days.''
What was I going to do; get him a Virginia ham Y
"Well, I don't know. Of course, I plant seed, and I expect
them to come up.''
We just coulcln 't see the point.
Then when the morning came for the shakedown, Bradshaw didu 't show up at all, so we had nothing on him, you
see. Bradshaw could ,, alk right in here today and say I
entirely misunderstood him and was doing him a great injustice. Poe came on in, and Poe didn't make any bones about
1

it.

I said, '' You don't want to look like you are selling out.,
and we don't want to look like we are buying you. "What
_would happen f Suppose they spring that on you at the trial;
how would you feel 1''
·
He said, ''Wouldn't nobody know anything about it but you
and me.''
page 403
The Court: What is your objection to Mr.
Bryan's stating· those facts f
Mr. Fred G. Pollard: It is not material to the case.
Mr. Robertson: It is, Your Honor. They are going to
argue: why didn't ,ve have Poe here 1
The Court: Do you want him to say why he isn't here¥
Mr. Robertson: Yes, a reasonable explanation. vVc could
have had him here if we bought him.
Mr. Fred G. Pollard: He can explain if he is asked why
Poe isn't here.
Mr. Allen: The Business Agent for the A. F. of L. under
whose jurisdiction these applications would come, was receiving· them and handling them. He i.s the man to come here
and testify a bout all this. We would certainly be criticized
and there would be a presumption against us for not having
him here, if we don't explain his absence.
Mr. l\Iullen: ·what was Ragan's part in it?
' Mr. Allen: He didn't do a thing but just receive them from
Poe, that is all.
Mr. Robertson: Hamilton Bryan was coming· back to Richmond, and it was agreed there that-Poe didn't have them
with liim, and he would go back and get them and give them to
Ragan, and Ragan would send them on in to Richmond to
Brvan.
page 404 } Mr. :Mullen: Did Ragan help to get them origi-.

r
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Mr. Robertson: No, be didn't help to get them.
The Court: How far do you want him to go in his state.ment T
l\fr. Robertson : Just to say that Poe tried to make us
pay him a thousand dollars, and we wouldn't do it, and therefo1·e he is not here.
Mr. Allen: .And wouldn't give his deposition, either.
l\fr. Robertson: Yes, he refused to give bis deposition..
Colonel Harris: J udg·e, unless we accuse them of somet hing,-if we were to make any accusatio.n against them that
implied tlmt they had failed in tlieir duty to produce evidence,
they might be entitled to an explanation., but no accusation
has been made against them.
You could prolong any trial indefinitely by just offering
reason after reason as to why X, Y, Z, and A, B, C, and every·
body else, hasn't been subpoenaed.
)Ir. Robertson: "\Ve are not talking· about that, Judge. We
are talking about this one particular thing, this instance.
To show you how material it is, with all this talk that has
happened about Poe and all that has been said now before the
jury about Poe, they will say-Mr. Mullen just
page 405 ~ went to town on that. "If he took them, wh~
don't you lmve him here and prove them through
the proper man 1'' That challenge has been laid down to us
in the presence of the jury. Now we have a right to meet it.
Mr. Mullen: My language was, "I object to its being
proved this way. The proper person to prove them is the
man who took them."
·
l\fr. Robertson: That is rig·11t.
M:r. Lowden: You also said you knew why be wasn't here.
lfr. l\:Iullen: That was liis side remark, and I answered
it, and had a rig·ht to answer it. If he is going to make side
remarks to the juryMr. Robertson: And I have a right to show why he is not
here and why we don't have his deposition.
l\Ir. Fred G. Pollard: In that connection, Your Honor, we
would like to move the Court to ask the jury to disregard Mr.
Robertson's rema1~ks just before we retired back lrnre to
chambers.
The Court: -what wero tlie exact remarks?
Mr. Roberhwn: I don't remember wJmt they were, but it
is all right with me to teU the jury to disre~ard it.
The Court: Do you remember what the exact remarks
were?
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Mr. Fred G. Pollard: He implied to the jury
that something happened to l\ir. Poe which we had
done to keep him from being here.
Mr. Robertson: Oh., no. You are wrong on that.
Mr. Allen: He doesn't intimate that.
]\fr. Robertson: In view of that, that is just another reason why I should be permitted to tell the jury what happened.
Judge, it just seems to be that is ordinary fair play and
common sense. There is nothing to it.
The Court: I will let him answer the question.
Mr. Fred G. Pollard: Reserve an exception.
Mr. Mullen: Do you want to take up the question of the
inten:og·atories 1 We can dispose of that in a very few seconds.
The Court: Are you going into that right now Y
Mr. Robertson: No.
The Court: One of the members of the jury wants to go
to a doctor this afternoon at about a quarter to five, and I
promised him I would adjourn at 4 :30. He is lmving some
sinus trouble. I thoug·ht maybe when we adjourned, we might
come in here a few minutes and take that question up.
Can you think of any other question now that may come up
before 4 :30 that will require a conference?
Mr. Lowden: Can we think of anything that won't f
Mr. Robertson: Just to save time, as I underpage 407 ~ Rtancl, I am going to try to get Cassidy tonig·ht to
make this comparison and be hack here on that.
The Court: Yes, and they may be .offered for what they
are worth.
Mr. Robertson: Yes.
page 406

~

(The following proceedings were lrnd in open court.)
1\:fr. Robertson: If Your Honor please, I think the sequence
of this matter will be clarified if I at this time introduce in
evidence the transcript of what occurred at Adrian, Michigan,
on Aug-ust 22, 1950, and then after tl1at, bave 1\Ir. Brvan go
ahead with his testimony.
·
(Document exhibited to 1\fr. Mullen.)
::M:r. Mullen: If Your Honor please, this is not a deposition. There was no evidence taken here.
Mr. Robertson: I will ask tl1e Court to look at it and rule.
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(Document banded to the Court.)
The Court: "\,Vhy not let Mr. Bryan go ahead and testify,
and we will take this up later.
Mr. Robertson: All right, sir.
:Mr. Bryan, come around to the stand.
Bv Mr. Robertson:
·Q. Mr. Bryan, there has been repeated reference here to a
man named Robert Poe, one of the representatives of the Salyersville Local, A. F. of L. Do you recall his
page 408 ~ connection with that union t ·
A. Robert Poe was Business A.gent of the S,alyersville Local.
Q. After the occurrences at the job site, about which yon
have testified, happened, did you take an affidavit or statement from Mr. Poe about tl1e occmrences 'f
A. Yes.
Q. In consequence of that, did you go to Adrian, ~Iiehigan,
with me for the taking of Mr. Poe's deposition there, scheduled for August 22, 1950"?
A. Yes, sir.
Q. Where is Adrian, l\ifichi.g·an?
A. It is about 50 or 60 miles south of Detroit, closer to
Toledo than it is to Detroit.
Q. Did you contact Mr. Poe tl1ere and arrange to take his
deposition on August 221
A. Yes.
Q. Did he come to see you on August 221
A. Yes, he came there.
Q. Did he give his deposition t
A. No; he refused to do it.
Q. Why?
A. Well, Robert Poe snid that he lived at Ivyton, Kentuckypage 409

~

Mr. Fred G. Po11ard: Your Honor, this testi...
mony looks like it is not going to be what Mr. Rebertson told us it was going to be.

l3y Mr. Robertson:

.
Q. Tell us why he refused to giYe llis deposition.

The Court:
reasons.

Tbe objection is sustained.

Just give your
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The Witness: The two reasonsMr. Pollard: 1\fr. Robei·tson gave but one reason.
By Mr. Robertson:
Q. Mr. Bryan., you just give the one main reason that happened when you and I were in the room.
A. Robert Poe wanted to be paid a thousand dollars cash
in advance to testify. He offered other reasons.
Q. Did he ever reduce that offer?
A~ We said it wouldn't be pr·oper and it wasn't right and
we couldn't do it. He finally said, "I have one last proposition. Pay me $500 now and give me a note for $500.''
Q. Did you accept that proposition or decline it?
A. No, we said we couldn't do tlmt, that it was unlawful
and wasn't right.
Q. Did he say anything about anybody knowing anything
about it then?
A. I didn't understand your· question.
Q. Did he say anything then about who would know about
itT
A. He said wouldn't anybody know anything
page 410 ~ about it but him and me.
Q. Is he the same Poe who took these applications'?
A. Bob Poe was carpenter who had worked for us for some
time and became business agent of the Salyersville local.
Pursuant-to Mr. Delinger's request, he arranged to have those
applications signed, and later gave them to me through Mr.
Rag·an, and t11ere was no question about the genuineness of
them whatsoever.
Mr. Robertson: If Your Honor please, before I offer them
I am going to have Mr. Cassidy, the handwriting expert, determine whether they are valid or invalid.
The Court: All right.
By Mr. Robertson:
Q. iSo far as you know, will Mr. Poe be here to testify for
the Plaintiff during this trial 1
A. No, he said he wouldn't testify for us unless we paid
him, and threatened to testify for the Defendants if we didn 1t.
I haven't heard anv more from him.
Q. Mr. Bryan, ciid you have another interview with Mr.
David Hunter at Pikeville on May 15, 1950t
A. Yes, sir.

I -
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Q. How did you happen to have that interview with him?
A. We had been invited by the Island Creek Coal Company
to submit a proposal to construct a church and a
page 411 ~ recreation building in Mingo County near Ragland, West Virginia, or Delbarton. I think it
is closer to Rag-land. '\Ve bad our estimate practically prepared and were going to submit it in the first part of May.
.At about that time I got information that another contractor,
the R. H. Hamill Company, of Huntington, West Virginia,
was constructing a small office building· for Island Creek Coal
Company at Rag·land .and that United Construction Workers
had closed down the job of the R.. H. Hamill Company. I decided that before we submitted our proposal we lmd better
investigate the situation a little further. So I took a trip to
,vest Virg-inia and Kentucky.
.
On the 15th of May, last year, I drove over from ·williamson, West Virginia, to Pikesville, and went to the office of Mr.
David Hunter. I got there about 8 :30 in the morning and
waited for :Mr. Hunter to come in. His secretary came in at
about 9 :30 or 9 :15 and said that Mr. Hunter was down the
hall talking· to Tom Raney an International Board member.
I learned that Mr. Hunter had just beei1 off to Washing-ton
for about a week to attend some conference of regional dire~tors. 1\fr. Hunter came in about 9 :15, came in to his office.
His secretary must have come in a little bit before that.
He saw me. He didn't recognize me at :first.- I told him
who I was. He wanted to.know what I cared to see him about.
I said I wanted to talk to him. He took me into
page 412 ~ Ms private office, shut the door, and we talked for
a while. I told Mr. Hunter that we had been invited to submit n bid for some work over near Ragland and
that, as I recalled it, he had told me in my last conference with
him that Mingo County was in his region. Mr. Hunter said
that was rig·ht. So I asked Mr. Hunter what the wage rate
was. He said $1.36 an hour.
I said, "Mr. Hunter, if we get that job, will you expect us
to use United Construct.ion Worker men and to make an
agTeement with United Construction Workers?'' l\Ir. Hunter
said that he did.
I told Mr. Hunter ~that we couldn't do that, that we had our
agreements with the A. F. of L. unions and if we got the job
we would do it with A. F. of L. men. Mr. Hunter said, "No
such thing,'' that we would have to use his men.
I told him that the purpose of my visit was to see if I
couldn't make some understanding that if we got the job in
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Mingo County I1e would leave us alone and woulcln 't bother
us, like happened over in Breathitt County. l\fr. Hunter
wouldn't agree to it. He said tlmt they would attempt to organize our job just like had been clone in Breatllitt County
and expected all our workers to be members of their organization.
I told Mr. Hunter that I understood that the R. H. Hamill
Cqmpany had been stopped by Clifton Brown, a
page 413 ~ -:ft~td representative for the UCW over in West
Virginia. Mr. Hunter said that the reason was
ibat Mr. Hamill 's superintendent had gotten sick.
I told Mr. Hunter that l\Ir. Hughes, the manager of the
Hamill Company, had told me differently, that Mr. Hug·hes
saiclMr. Mullen: We are going clean out into another company
and what the manager of some other company said. Vv e are
going far afield, I think
Mr. Robertson: I don't want to go into it in too much detail, Your Honor. "\Ve have shown in our trial brief other instances of running other people off the job before and after
this occurrence where they ran us off the job, and this is admissible to show a scheme, a course of conduct, and a planned
proceeding·.

Bv Mr. Robertson:
"'Q. Just tell what Im said about your company now, Mr.
Bryan.
]\fr. Iviullcn: Tlmt question remains for the Court to pass
on ..
l\Ir. Fred G. Pollard: Do I understand that the objection
and exception we made this morning still run to this line of
questions!
The Court: I so understand.
Mr. Robertson: It is all right with me, Your
page 414 r Honor, hut it seems to me that they are making
one objection to cover every phase of the law. I
think we have ~·one into a lot of different leg·al points since
then, but it is all right with me.
The Court: Do I understand you a.re objecting to all the
testimony and evidence that has been given or just to that
portion which you originally objected to for the reasons
stated Y
Mr. Fred G. Pollard: All that has been given, for the reasons stated.
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Mr. Robertson: Tlmt is all rigl1t with me.
The Court: All right.
The Witness: I told l\fr. Hunter that Mr. Hughes had said
differently and that the Hamill Company had given up &ll
further ideas of doing work in the coal fields because of th~
way the United Construction Workers had been acting. After
that, Mr. Hunter changed his tune and said, yes, that the jpp
of the Hamill Company on the office building at Ragland bad
been taken over by the F,rederick Engineering Comp~ny,
which had an agTeement with the United Construction Workers.

By Mr. Robertson:
Q. Did you make any sugg·estion t.o Mr. Hunter that he talk
it over with Tom Raney, the International Executive Bpar,i
member, and see if he couldn't let you by?
· A. Yes. In the course of the conversation Mr. Hunter said
that if we undertook to perform the work at ~ page 415 ~ land with A. F. of L. men he didn't think the coul
miners would work for the coal companies. He
said he was going to talk to Tom Raney and to 1\ir. Blizzijrd,
the President of District 17, Charleston, West Virginia, about
it. I told Mr. Hunter that we had performed a lot of work
in Ming·o County and Log·an County for the Island Creek Cpfl.l
Company, and that we bad never had any trouble before Mr.
Hunter's region had been org·anized at Pikeville, and tba,t I
was sure that if Mr. Hunter and Tom Raney would give instructions that we were not to be bothered, we would neyu,.liave any more trouble. _
.
Mr. Hunter's response 'to that was that he couldn't do tha.t,
that it would be against their orders.
After that I asked Mr. Hunter what would happen if we
got other work in his territory, say at Paintsville or some
other place. He said that if we got any work in his ar~a,
whether it was in Mingo Conty or Paintsville or Williamson
or wherever it might be, he would attempt to organize o~,r
job just like he had done in Breathitt County, and that tbat
was all there was to it, that the A. Ji,. of L. didn't have any
business coming into his territory.
.
Q. Did he say anything about this suit Y
A. Yes, he did.
Q. What was thatf
A. To start off with, l\fr. Hunter said that he thought that
we had made a big mistake in pulling out of Ke~page 416 ~ tucky, and I told him that we didn't have any
choice, that our contracts had been terminated!
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Then l\fr. Hunter said that remained to be prover in court.
He said there had been a lot of additional work in Kentucky
and that we probably could have gotten it, but he didn't see
how we had been damaged $500,000. I told him that that remained to be proven in court.
Q. Is that the substance in g·eneral of your entire conversation with him, as you recall it 7
A. I think about the only other thing of importance was
that we discussed the additional work in Kentucky, and he
said that it had been done with laborers and carpenter
helpers who were members of the United Construction ·workers, and that the other craft labor, carpenters, and so forth,
had been A. F. of L. people. He said that in the future, that
is, after May, 1950, all the employees on this work in Kentucky, carpenters and everybody else, would have to be members of the United Construction Workers.
He made a talk to me about the advantages of the United
Construction Worker arrangement and hied to sell me on the
idea that it was a much more advantageous plan than the
. A. F. of L. setup.
I told him that we just couldn't do that, that I was sorry,
and that is about all there was to it.·
(Document exhibited to Mr. Mullen.)
By Mr. Robertson:
Q. At any time during· any of your interviews
page 417 ~ with David Hunter did he deny responsibility for
what had been done by HarU
A. Oh, no. He said that Mr. Hart bad done it pursuant to
his orders and that that was their policy, and he would do
it·again if he had to.

Mr. Mullen: No objection.
By Mr. Robertson:
Q. l\Ir. Bryan, at my request have you made up a tabulated
statement of the damages that you claim Laburnam sustained
by being run off tl1e work under construction, without reference to future work Y
A. Yes.
Q. Is that the statement that you made up?
A. This doesn't undertake to set out any damages resulting from the loss of the business connections.
.
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Q. No. I am just talking about the jobs that were under
way at the time vou were run out.
.A. That is rig·bt.
Mr. Robertson: I might explain, as I have to Mr. Mullen,

I tore off the bot.tom part because it had some stuff there that
was perfectly obviously inadmissible.
I offer the statement in evidence and ask that it be marked
Plaintiff's Exhibit No. 32.
(The document referred to was marked Plaintiff's Exhibit

No. 32 and received in evidence.)

r

Mr. Robertson: Mavbe I can read it to the
jury, and it will save ti"ine.
The Con rt: I believe it would.
l\fr. Robertson: Statement of Damages:

page 418

Damage from loss of fee on contract for construction of 25
dwelling·s : $534.19.
·Damag·e from loss of fee on work in connection with construction of schoolhouse: $319.67.
Damage from loss of fee in connection with work for installation of asbestos shingles on said 25 dwellings: $250.00.
Damage from loss of fee in connection with work for installation of concrete foundations for coal preparation plant for
No. 2 Mine (now called No. 3 Mine) : $1,250.00.
Damage from loss of fee on other additional work in
Breathitt County, Kentucky, amounting to approximately
$542,500.00 which Pond ·Creek Pocahontas Company had
agreed to have Laburnum -Construction Corporation handle
on a basis of cost-plus a fee of five per cent: $277125.00.
Total: $29,478.86.
page 419

r

(Document shown to Defendant's counsel.)

Mr. Mullen: If Your Honor please, we object to this because it is speculative, it is not under any existing contract
which has been shown here, and it is improper to be put in
for that purpose.
Mr. Robertson: If Your Honor pleases, I understand that
that same question has been raised before, and the Court has
ruled that it is admissible. I might state i1_1 addition to this
that all of these i terns here are supported either by the testimony of Salvati, which is here in deposition form and I ex-
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pect to read when Mr. Bryan's testimony is concluded, and.in
the form of actual-I don't know whether that applies to this
. or not. It is supported by what Mr. Bryan has testified and
will now testify and also by the deposition of Mr. Salvati, in
wl1ich he says that he had agreed to award them this work.
Here is the statement (handing to the Court). Mr. Mullen
has written in there '' Plaintiff claims.'' Of course they deny
that that is what it comes to.
Mr. Mullen: I think it is one of the principal questions in
the case, Your Honor, the question of speculative damages,
whether they are to be permitted to put in evidence of speculative damages where there is no contract shown and work
has not been done and might never have been done.
Mr. Robertson: That is the same question that bas been
argued in Chambers.
page 420 ~
The Court: The Court will admit this exhibit
for what it is worth, and it is still a question for
the jury. .
Mr .. M3ullen : We reserve an exception.
Your Honor means it will be a question for the jury under
the instructions of Your Honor when the time comes for Your
Honor to g'ive the inshuctions on what the law is.
The Court: The Court will instruct the jury what the law
is at the proper time.

By Mr. Robertson:
Q. M.r. Bryan, at my request did you prepare an itemized·
statement of the work which Mr. Salvati testified and stated
that he would have given the Laburnum Construction Corporation but for the fact that it was run out of the field T
A. This is a statement of the additional work which Mr.
Salvati agreed Laburnum Construction Corporation would
handle, which I testified amounted to approximately $600,000. It actually totals $617,500. This is a breakdown of it.
Mr. Robertson: If Your Honor please, I offer in evidence
the statement which is now entitled "Statement of Additional
Work in Breathitt County, Kentucky which Plaintiff claims
Mr. ,Salvati agreed Laburnum Construction Corporation
would handle on the basis of cost plus 5 per cent,'' and ask
that this statement be marked Plaintiff's Exhibit No. 33.
page 421 ~

(The document referred to was marked Plaintiff's Exhibit 33 and received in evidence.)

Unite4 CJ:m~t. Wprk~r~ v. ~a,l:rµ-nn1w

PP.P~t. Corp.

~~7

.4.. liqmiU<J~ Bnt~1i.
The Court: Qeutlemen, th~ C~np~t will recess for fiy~ :m~Hutes.
, .
(Brief recess.)
Mr. Ropertso:p.: H the Court ple&se, I will rea4 tq t~~ jµry
Plaintiff's Exhibit No. 33, wllich is tlie statenient of addif,lAl\~1
work which Plainti:ft contends was pro!Ilised by Mr. $aly.~t~.
Machine Shop, $60,000; Lamp House, Supt. Office ang Q\1
House, $12,0QO; "\Varehouse :auildipg,, $2p,OOO; 200 ~q11~~s,
$300,000; 10 supervis~rs' I-I01.1ses, $f3P,OOO; one Large Store,
$75,000; o~~ Service Store, $15,QQQ; Heating Plant for TiJ.mlP
at Mine Np. 1,"$23,000; Tippl~ Shop, $3,00P; Foundations for
Tipple at'l\fine No. 2 (now called Mine No. 3), $:!5,QOQ; ~~nfl
House, $7,000;
ater System, $12,500. Fqr a total of ~pl 7~500.

,v

.

.

(Document ~hown to Defenp~nts' counsel.)
Mr. Mullen: If Your Honor please, we object to tlie inirp.duction of evidence as to other contracts other than 'tqpse
which are the subject' of this suit, ris set' up in this suii; before and after.
Mr. Robertson: If Y01Jr Honor plea~e, I tµink that is the
question th~ C~u.. rt n.~led o. n. a fc.''Y mpments ago. anq °l1a~ l>~~p
rplfll&" 0~1 r~p~at~ply tpr~mgh the triql here.
~~
p~g~ 422 ~ covered m the k1al pr1ef, that the~~ contrapt~ t~flf
·
were-I think all of these are eit:J:i~r the contrn~fp
from which w~ werr, run Rff or Cfmtracts exeCl~ted before t~e~,
. and the purpose i~ to s11~w th~ y~lp~ of t_qe b~1sin~ss c·~nn~pti~n ~nd the stability of oqr rnlatrnn~h1p with the~~ p,p,mpanies.
The PPtHt: May~ ~ee tllat.

Jt

(Docume:nt han4c4 t9 tJJe Court.)

Mr. Robertson: It is already in ev~dence. I Wf!nt f p ~RR.port it now introducing the contracts that have not already
b~en intrQcl1-wed.
. Mr. Fred ~. Pqp~i:cl: ~f YQUf Jfon(?r plp~se, th~ pl~il1Hff
mtrocluced this mornmg-and the adnns~nb1htv has not been
determii1~4 ~et-:-~h~ ~a1num1J11 Op1p~tn1dio11 CorR<H'~tipn~
Riclnnond, Virgmia, con~trncho11 f(~fqrfl, ~119 the TH~Jopti Rf
the work contained on tliat list isn't contained in· this· con-
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struction record. I think they should be bound by what they
introduced first.
Mr. Robertson: I think the gentleman is mistaken on that,
Your Honor.
The Court: ·what is your understanding of it?
Mr. Robertson: Mv understanding is that it is included
in there. We can ask Mr. Bryan right"now.
The Court: Is this work included in that statement, Mr.
Bryan?
Mr. Fred G. Polbml: Only a part of it, Your Honor.
The ·witness: Yes, it is, Your Honor.
page 423 ~ l\Ir. Robertson: There mav he some little items
there, as Mr. Bryan said, soine small items were
left out of that book.
The Witness: It is included.
The Court: I will allow the admission of this exhibit for
what is is worth.
Mr. Mullen: " 7e tmclerstood your ruling thiR morning, but
this is coming up anew. I think it is proper to note an exception.
The Court: Your exception is noted.

By Mr. Robertson:
Q. !\fr. Bryan, at my reqquest liave you prepared an itemized statement of the various contracts that Laburnum had
with Island Creek and its associated and affiliated companies
including the contracts that it was run off of, according to
your contention?
A. This is a statement showing contracts which Laburnum
had with Pond Creek Pocahontas Company, Island Creek
Coal Company and various associated companies and furtl1er
showing the job profit or loss of Laburnum on each contract.
The statement is dated J annary 9, 1951. It sets out all contracts and work which we have ever had with those companies, including the ones that we were run off ~f.
Q. Have you got a copy of that before you?
page 424 ~ A. Yes, sir.
Mr. Robertson: I offer the statement in evidence and ask
that it be marked Plaintiff's Exhibit No. 34.
(The document referred to was marked Plainti:ff 's Exl1ibit
34 and received in evidence.)
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:M:r. Mullen: Have you a copy of that that we could have,
Mr. Robertson f
Mr. Robertson: Do you lmve some more copies of that,
Mr; Bryant
The ,vituess: I can give you one, :M:r. Mullen.

By Mr. Robertson:
Q. The first item there is a c.ontract dated September 6,
1947, for 50 prefabricated dwellings, Delbarton, West Virgi,1ia, amount $95.,631, showing a profit of $10,696.05.
(Document shown to Defendants' counsel.)

Mr. Mullen: The Court has already ruled on tl1is.
By Mr. Robertson:
Q. I hand you what appears to be an executed copy of the
contract I have mentioned and ask you if that is an executed
copy of that con tract.
.A. Yes, this is an executed copy of the contract. The contract amount which you just read out was the contract amount
including extra work added to the amount named in the contract.
Q. What profit did you make on that contracU
page 425 ~ .A. $10,969.05.
Mr. Robertson: I offer the copy of the contract in evidence
and ask that it be marked Plaintiff's Exhibit 35.
(The document referred to was marked Plaintiff's Exhibit
35 and received in evidence.)

Bv l\fr. Robertson:
· Q. The next item on there is marked June 6, 1948, Brookside and Valley View Stores, Delbarton and Holden, West
Virginia, $66,486.05, showing a loss of $2,617.90.
(Document shown to Defendants' counsel.)
Bv Mr. Robertson:
·Q. I hand yon what purports to be an executed copy of tliat
contract and ask you if it is an executed copy of that contract.
A. Yes. The contract date, however, is June 29, 1948, instead of June 6.

Q49

Surr~:µi~ Op.µrt of

Av.:p~~l~ pf ;vir~fiµa.

4. acpniltpn lJr~ari.
Q. l

m~Y lu~v~ read it wrong..

A. I 'tliiuk

you ·aid~

. .

Mr. Robertson: I offer that contract in evidence and ask
that it be mar~eq :Pl~L~~tiff'a E~pfpit No. 36.
·
(The document referred to was marked Plaintiff'~ Exhibit
36 ~nd
rec~ivecl
in evi~eµc~.)
·
'
.
.
~

By Mr. Rop~rtso~:
Q. Diff that contract show a profit or a loss t
A. According tP t,h~ bookfi, thr co:qtrµct showed a loss.
. Q. How much 1
·
·
page 42~ r·. A. $2,617.90.
..

j

•

-

•

~

(Document shown to Defendants' coum;cl.)

]¥fr. )lµllen: If Y crqr Honor please:, we don't think that
this' letter wbich it is\ proposed to introdtic~ i$ material 'or
r~J~v~µ.t, anp. 1ve ppj~ct tP it f pr tl1at n~ason.
· ·
J\fr. fl,pbert~pn: If Your }lonrr P,leijse., we aro infroducing
ti1t~ l~Her at tliis tim~ be~aus~ it coin~fl in here fa chronological s-equence. Mr. Bryan has testified that 'he was asked to
t~ke o~er t:Pe yartoµs building acttvities ther~ in Kentucky
for these companies and this is a letter which we think supports bis testimony along that line.
(Letter shoyn1 to th~ Court.)
T4~ C~nHt: T4e Cqurt will f1,dmH it for what it is worth.
Mr. Mu11en: Note an exceptiqn, please.
By Mr. Robertson:
9. Mr. Bry~1~, I baµ,p. yQµ wpa-t pµrpqrts to b~ a letter un4er the letterhe~q of Isla~l~ Or~rl~ ·c.oal Company d~te¢l September 3, 194-8, fr~µi C. y. ·w11}te, nml est~te agent, tP Laburnum Construction Corporation, ancl ask you if ·you received that letter.
A. Yes, sir; i received it. ,vhite Real Estate Agency.

. ¥r~ E,~~ert~~m-.: J 9ffer tl?~. l~tt~r fn eyiq~nce ~pp.
it p_e m~rk~~ P1~1nt~ff'~ E,µJJ:?it Nq. 37.

~~k that

P-age 427 } (~he i{q~mnent i~f~rrerl to w~s marked Plain.
tiff's Exhibit' ·37 and received in evidence.) .
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Mr. Robertson: I think I had better read this one, Your
Honor.
'' Island Creek Coal Company, Huntington, "rest Virginia,
September. 3, 1948.
'' Laburnum Construction Corporation, 918 East Main
Street, Richmond, Virginia.
"Attention: Mr. A. Hamilton Bryan.
''Gentlemen:

Re: Bnild-ing Program,
"J\fr. Christie, J\fr. Beattie, Mr. Saxe, l\Ir. Flint., and the
writer discussed proposed Bartley Store, to replace one that
burned recently. Mr. Beattie made a roug·h estimate of tl~c
cost, which I understand he will check and we will be advised
within a few days. I am nna ble to g·ive you the floor plan
of this building nt this time; but J\fr. Flint expects to lmv~
it ready within a· few days and we will forward it to you.
"In connection with om building program, about which we
have had considerable correspondence, I would like to have
you keep in mind the priority for the completion of these
buildings, which is as follows:

"l. Bartley Store (mentioned above).
"2. No. 15 Store. Floor plan for this building
page 428 ~ was fumished Mr. Beattie and we request that
you prepare plans and specifications and forward
to Mr. Saxe, with copy to me, as soon as possible.
'' 3. Club Lunch Room.
"4. Beauty Shop.
"No. 5. Appliance V{arehousc.

"I will advise vou hlter on tlw matter of Chm·ches and
Theaters. We are· also draw'ing a floor p]an for a Commu:nity
House which will be approximately 64' wide and 100' in
length, with a basket-ball court, bowling· alley, and other
recreational facilities. A11 of tl1e nbove lmilding·s will be at
Holden or Pigeon Creek with the exception of Bartley St.ore.
"As pointed out abow~, Bartley Store and No. 15 Store
have first priority, and we would like to ]1ave them completed
before the first of the year. .As soon as agreement can be
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reached on the above, we would like for you to be ready to put
additional crews on the~e projects.
'' I am suggesting that you send the plans, pending final
approval, t~ Mr. Saxe in order that time may be saved.
''Very truly yours, C. V. White, Real Es tat~ Agent.''
The Court: l\f r. Robertson, .if you have something you can
finish in five minutes, all rig·ht, but I have prompage 429 ~ ised to adjourn at 4 :30 because one of the jurors
wish to go to see a doctor.
Mr. Robertson: I can get rid of a great deal right now.
The question has been raised about these interrogatories and
answers to them, that you couldn't say anything a bout any of
them unlessTlie Court: We won't go into that. I mean in the courtroom.
Mr. Robertson: Ye8, sir. We offer all the answers by all
three defendants to all interrogatories that have been filed
against them.
Mr. Fred G. Pollard: Your Honor, I understand that if
the plaintiff is trying to introduce them as an exhihit, that is
improper. He now must read all of tl1em to the jury.
Mr. Robertson: I don't understand any such thing on
earth.
Mr. Mullen: That i::; the Virginia law.
The Court: I want to hear you g-entlemen on that.
e
will adjourn, gentlemen, until ten o'clock in the morning.

,v

("Whereupon, at 4 :25 p. m. the jury was excused.)
page 430 ~

(The following proceedings were bad in Chambers:)
·

The Court: As I uncler$tancl, you are offering all the Plaintiff's interrogatories addressed to the Defendants.
· Mr. Robertson: Yes, sir, and all the answers.
The Court: And tbe answers.
Mr. Mullen: Of cour8e we can't object to their offering
the interrogatories, but if they do, they have to read them,
and read all of them. Section 8-322, "Use of such answers, n
reads:
'' Answers to such interrogatories may be usecl as evidence
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at the trial of the cause, in the same manner and with the
same effect as if obtained upon a bill of discovery.''
In Fant v. JJl'iller, 17 Gratt. 187, the Court said at page
210:

'' It may be proper to notice here the difference between the
effect of an answer to a technical bill of discoverv and an answer to other bills in equity, as a matter of evidence for the
defendant. \Ve liave seen what is its effect in the latter case,
and what amount of countervailing evidence is required to
overthrow it. In the former caRe--''
Referring to tl1e technical bill of discovery, which is what
our Code says they may be used as.

"• * • where the discoYery is sought to be used in an action at law * • *"
1\fr. Robertson: I don't want to interrupt you, but I can
save you some time here. \Ve withdraw that offer17
page 431 ~ Your Honor, pending· our ability to read that case
and decide overnig·ht whether we want to do that
or not.
Mr. Fred G. Pollard: Your Honor, has he got a right to
withdraw?
Mr. Robertson: I lrnvc a rip;ht to withdraw it before it is
ruled on. They are trying to put me in a bole there. I have
a riglit to withdraw it before it is ruled on. I do now withdraw the offer.
The Court: The Court is of the opinion that counsel has a
right to withdraw before the Court bas ruled on it. That is
110w I am presently advised. Have you gentlemen any different views on that? I will be glad to hear from you if you
do have.
Mr. Mullen: I hadn't considered that, Your Honor.
Mr. Allen: I am sure my good friend 1\fr. l\Iullen is wrong
on tbat principle of law, and we want to be sure before we
take a position. I thought tl1e brief we had covered it, hut it
doesn't cover it. Before we take a definite position on that
we want to be sure, and we can be sure by in the morning.
Mr. Mullen: There is no question under tl1e Virginia law.
These two cases settle it, and there is no exception to it.
:Mr. Robertson: You contClnd there is no merit to any point
I ]1aYe made. "'\Ve nnrnt be right somewhere.
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Mr. Mullen: I don't say you are not right
somewhere. That is one clear case.
Mr. Robertson: If you thought you had put me in the hole
and I could jump out before you caught me, I am going to
do it.
Mr. :Mullen: All right, you can jump out if the Judge says
you may jump out, but still you can't use the part of the interrogatories you think is good and leave out the part you
think is bad.
Mr. Robertson: I have withdrawn the offer.
Mr. Mullen: The Code is specific that they must all be introduced and read to the jury.
The Court: This is off tbe record, if you gentlemen don't
mind.

( Off the record.)
Mr. Robertson: The offer is withdrawn.
The Coutt: It is withdrawn.
Mr. Mullen:
e are not going to object to his withdrawing it.
The Court: All right, what is tl1e next matterf
Mr. Allen: If Your Honor please, I made the statement
]1ere this morning, and didn't refer to the written rule in Wigmore 's Code of Evidence, that we didn't have to have any
handwriting expert to prove the handwriting of these people
to these applications; tliat if we could produce a
page 433 ~ man wl10 knows the handwriting of the persons
and can sa.y tliat that is their lrnndwriting-, it is
just as good as any expert. Mr. Wigmore lays it down. He
savs in Article 3 of Rule0The Court: I thoug·ht you had agreed to furnish the handwriting expert.
Mr. Robertson: Here is the thing·, Your Honor. It could
save a little expense. v\T e are standing rig·ht to what we said
we were willing to do, of course. The rule that Mr. Allen has
there says that if anybody has compared the signatures and
is satisfied they are correct, be can testify in support of it,
and that is satisfactory. l\Ir. Brvan savs he has done that.
As I understand it, they are not satisfied with that and want
the handwriting expert.
Mr. Allen: We might not be able to g-et him. vVe will get
him if we can. That man is busy.
Mr. Robertson: We can µ:et him l1efore tlle trial is over.
If you want him we will get l1im.

,v
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Mr. Pollard: I understood, Mr. Allen, that the rule was
that the person had to know the signature.
Mr. Robertson: I asked if you wanted the expert, and I am
entitled to an answer.
Colonel Harris: "\Ve want him there, and I thought that
was disposed of.
The Court: All right, what is next 1
l\Ir. Robertson: Nothing.
page 434 ~
The Court: ·what about these depositions 7
l\Ir. Robert.son: I think I am entitled to read it.
The Court: We had passed that by for the time being. The
Court made no decision as to the atlmissibility of these depositions.
J\fr. :Mullen: It isn't a deposition. It is an account of why
they didn't take a deposition.
Mr. Robertson: It bas all been explained, and I withdraw
tliat.
The Court: All right, it is witl1drawn.
·what is this order here on mv desld
Mr. Fred G. Pollard: That· is the subpoena. It is an affidavit.
The Court : A new affidavit? Have you gentlemen seen
this?
Mr. Allen: Yes, but, Judge, my recollection is that the
statute expressly provides if tlwy are called for within a reasonable time. I don't think this is a reasonable time after
the trial has gotten under way and we are busy day and night.
Mr. Pollard: It is called for under a different section, Mr.
Allen. 'fhis is asked for under Section 290.
Mr. Robertson: How mueh frouble is it1
Mr. Allen: ,Ve don't mind getting it if we can.
The Court: I will g'ive you a reasonable time to
page 435 ~ furnish them, if that is what you are asking for.
l\Ir. Robertson: I don't think I have read it,
Judge.
J\fr. Freel G. Po1lard: I saw you reading it just before
lunch.
Mr. Robertson: You put one in every few minutes, and I
am not sure I have read the last one.
Mr. Allen: He just put it in his porket.
The Court: I will read it aloud. Do you want this on the
record or not?
Mr. Mullen: I don't think Ro, no.
Mr. Allen: No.
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( Off the record.)
Mr. Robertson: '\Ye would like to have overnight on that.
I don't know whether he is entitled to it or not.
The Court: All riglJt, I will giYe you overnight on this.
This will be the only matter we have to take up in the morning, will it not?
.Mr. Hobertson: Yes.
The Court: v\Till you gentlemen meet me here at a quarter
to 10, and we will discuss this matter further.
Mr. Mullen: You mean the affidavit.
The Court: The affidavit and the order for subvoena duces
tecwrn. All right., gentlemen, thank you very much.
(Whereupon, at 4 :45 o'clock p. m. the Court recessed until
9 :45 o'clock a. m. 'l'hursday, January 25, 1951.)
(:

*

page 436 ~

•
Hearing in the above-entitled matter was resumed, pursuant to recess, at 9 :45 o'clock a. m., before the Honorable
Harold F. Snead, Judge of the Circuit Court of the City of
Richmond, and a Special Jury, on January 25, 1951.
Appearances: Archibald G. Robertson, George E. Allen,
T. Justin :Moore, Jr., Francis V. Lowden, Jr., Counsel for the
Plaintiff.
. A. Hamilton Bryan, President, Laburnum Construction
Corporation.
iJames Mullen, Fred G. Pollard., Colonel Crampton Harris,
Counsel for Defendants.
Also Present: Robert N. Pollard, Jr.
page 437

~

PROCEEDINGS.

(The following proceedings were had in Chambers:)
The Court: I believe, gentlemen, that we were to meet this
morning to discuss further this order requiring ~fr. Brvan
to furnisl1 certain documents.
·
~
Mr. Robertson: .Juclge, we have looked up the law last
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night, and we are going to discuss it here in a moment. Coming rig·Iit down to the practical phaRe of this matter, these
gentlemen are entitled to any data we lmve got showing the
pro-fits or losses on the work in Breathitt County, Kentucky
involve~ in !hese cases, these particular jobs, or any jobs involved m this cnsc. I ought to broaden that, I think, to anything we have put in this case about jobs we have performed.
That would be it, jobs that we have performed so far as they
are involved in this case. They have no right to go out side
of that. ·what we did at Hopewell or Cl1icago or Cleveland
or anywhere outside of the work involved in this case has
nothing to do with it. I assume that these tax returns are
correct and honest retums. I can't think that they would be
stupid enough not liavc them correct and honest, but the
proper way to get it, if they want it, ,ve will do any reasonable
amount of work throug-11 the company accountant to make
that stuff available to them.
The audits and final returns were made by the
page 438 } company auditors in collaboration with Leacl1,
Ca]kins & Scott. If they want to bring those accountants in we have nothing to cover up and hide, but if they
bring- them in we want them to pay their charges and not us.
w~ith tlmt general statement, I am going to ask tlicse g·entlemen_, and I suggest Mr. :Moore lead off on the law there.
l\fr. :Moore: Taking up the law, the general idea seems to
be that these tax returns are confidential matters between the
party submitting the tax returns and the government. The
general rule they lay down is tllat these returns can he used
in litigation only when the government is a party. I would
like to <]UOte one part from a recent Treasury decision No.
4945 where it is stated: "Neither the original nor a copy of
the return desired for use in litigation in court will be fur...
nished if the United States Government is not interested in
the result, but this provision is not fl limitation on the use of
copies of returm, by the persons entitled thereto.''
In the car-:e of John O'Connell v. U_qelstadt, the facts are
somewhat similnr to what we are presented with here, and
the court sfafod: '' This is a personal injury action in w11ich
tl1e plaintiff alleg·es that the injuries received have permanently and pnrtinlly incapacitated him. The defendant moves
for tlie production and inspection of the p]aintiff\; income
tax returns for the years 1945, '46, '47, and '48. ''
page 439 ~ The ruling- went on to say: '' The Internal Revenue Code and tl1e reg·ulations issued thereunder
provide that fax returns slmll be confidential and disclosed
only upon application of the plaintiff and his attorneys in
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fact. No such provision is made for the production of sucl1
returns upon order of a f ecleral court.''
Then it goes on to say that such a ruling is in accord with
the previous holdings on documents which have been declared
confidential of the federal departments are not open to discove1-y under rule 34 of the :B,ederal Rules.''
Then the interesting· part is the final sentence, in which
they state: '' Such a ruling will have no serious consequences
as it is information desired to be obtained by intelligent use
of other discovery procedure,'' which we believe in the pressent case is a long the lines argued by Mr. Robertson.
The general theory behind all that seems to be that when
you call for a man's entire tax return you get a lot of items
that are irrelevant to the actual subject matter of the trial,
and we don't believe that we should have to furnish that in the
present case. They can check the audits and the work performed in the present case and avoid the necessity of h_aving
the income tax returns.
J\Ir. Bryan: May I say something about thaU
page 440 ~
The Court: No, let your attorneys talk.
]\fr. Allen: Judge, let me say, if my memory
serves me correctly, there is a state statute which declares
the policy of tlie state with reference to state income returns.
They are asking for the federal income tax returns, but the
policy is the same and th_e principle back of it is t11e same. The
state statute expressly prohibits these income tax returns
made to the state from being exhibited even in a lawsuit.
They are required to be locked up in a vault and kept there
and can't be brought out or the information divulged except
by authority of the state.
I know that is the statute because we had the question arise
over in the Federal Court where a man tried to get the state
income tax return for certain evidence, and it was shown
there that it couldn't be done.
Mr. :Mullen: You cannot get the original either from the
State or the Federal Government, but you can call for the
copies in a man's possession. A bout two years ago I was
forced to do it up here in Law and Equity Court in the case of
a client. I made the same objection that you are making· right
now, and tliey said, '' Of course you can't ca11 on the state to
produce them and you can't call on the Federal Government
to produce them., but if ~ man has copies, you can call for
them,'' and we had to do 1t.
J\Ir. Allen: But tl1e same policy that prohibits
page 441 ~ the state and Federal Governments from being required to produce them is back of requiring the
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individual to produce the copies, because it is the same information. They policy of the law is to encourage people to
make full, complete, and detailed returns, and if you can make
a man produce a copy that is in his possession, you might just
as well make the state produce the original. There is not a
particle of difference.
In addition to that, as l\fr. Moore here so well said, and as
Your Honor knows, an income tax return covers a whole lot
of things that arc not material to the issue in any lawsuit.
They arc entitled to the information that they asked for, but
they arc not entitled to a lot of otlwr information that is there
on the income tax return. It is whollv irrelevant.
Mr. Mullen: The purpose of proiiibiting the Government
from making the thing public is to prevent a lot of snoopers
and a lot of publicity. The Federal Government can go to
tl1e Governor here at any time and get them and u~e them in
tax cases. They have done it in cases I have been in.
l\fr. Robertsoi1: I .don't think you have to go to that at al1.
Here is what you come down to here. They are entitled to
information about the ·work that lrns been injected into this
case. The original data, the best evidence of that-suppose
we filed a fraudulent income tax return, tbe best
page 442 ~ evidence of the profits or losses in those cases is
t11e original records of the company, the accountants, who I imagine have their work sheets, certainly tlw records of their office are there. I think they are going to find
that these things are strictly accurate. I think it is a fishing
expedition in the hope of getting something·, but that is a11
rig·bt, we are willing go fishing with them. If they want to
do that and if they want to call in our accountants and pay
for t11em or call in any other responsible accountant, we will
work with any re~ponsible people to divulge anything that is
properly the subject of inquiry in this proceeding, but tlley
have no more to do with what happe11ed in Cbica!!,'o or Cleveland or Alabama or Hopewell or Ricl1mond, excepting those
we liave brought. in.
The Court: Af3 I understand, t11C'v are asking- for returns
on Kentucky and "\Vest Virginia. Virginia would include all
this.
l\Ir. Fred G. Pollard: .Judg·e, they linve put into eviclenee
all the work that lrns been done bv La hurnum for a 9-venr
period. They have put in hiR grO$S income. He has testified
as to his average gross income.
Mr. Robertson: He testified that those jobs netted those
profits on those jobs.
Mr. Mullen: He went beyond that and put in his total in-
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come from all sources, $20 million, you say, in ten
years, and then you itemize year by year. You
put that in.
Mr. Robertson: "\Ve put in that booklet to show that we
had done a gross construction business over that period of
time exceeding $20 million, and we might do that and be hopelessly busted.
Mr. Freel G. Pollard: If those income tax returns don't
show the amount of income that J\fr. Brvan has stated or the
amount of gross business that he has stated, we are entitled
to that information to show that he is puffing this case up,
which he has been doing all the way through.
l\fr. Allen: If Your Honor please, the books are the best
evidence here. Thev are entitled to sec the books and to have
their auditors· see them. Ji,nrthcrmorc, I would like to say
heer that there are some factual reasons in connection with
this matter that I would like for :Mr. Brvan to state as a fact
as a witness in connection with the matter.
The Court: Any objection t
Mr. Robertson: I object.
l udge, I suggest this: Mr. Bryan is under oath, and let
him make a sworn r-;f aternent to the Court rip:ht now. He
asked to be heard. Let him make his statement under oath
right llOW.
Colonel Harris: "\Ve object to that on the p;round that it
is just an argument extended to Mr. Bryun under the guise
of testifying.
page 444 ~
The "\Vitness: I would like to savJ\fr. Roherhmn: ·wait. I think tlie Court wants
all the light we can get. If we put Mr. Btyan under oath and
hear from 11im I think that is one of the best ways to p:ct it.
The Court: He is under oath. Yon ask him questions.
Don't let him make a statement.
The "\Vitness: I would like to make a statement for the
record that hasn't anything to do with this right now, if I
might.
The Court: I suspect tlrnt ~..on should be asked questions,
that you should confer with counsel and let him ask questions. Don't volunteer anv statement.
The \Vitness: After ti~is is over I '\"Oniel like to make a
statement as to what my position is about these hearings in
here.
Colonel Harris: "\Ve object to an~r stat~ments by the witness.
page 443

~

United Const. Workers v. Laburnum Const. Corp.

651

A. Ii amilt on Bryan.
The Court: Counsel can make a statement, but I don't
think it is proper for the witne~s to make a statement.
Colonel Harris: May we have an objection to all these
questions~
The Court: Yes, objections and exceptions.

Bv Mr. Robertson:
·Q. " 7hat is your attitude, l\fr. Bryan., regarding your willingness or unwillingncs:;:; to furnish copies of the
page 445 ~ income tax returns that have been asked for in
this proceeding 7
A. The income tax returns will furnish information about
our complete operations everywhere. As I understand it,
that information is not material and relevant in this case.
The only question to be determined here is whether our job
profit from the work in 1Vest Virginia and Kentucky for the
Pond Creek Pocahontas Company and Island Creek Coal Company and its subsidiaries and affiliates resulted in a total figure of approximately $58,000 as shown on the statement offered in evidence. That statement was compiled by our own
auditors and accountants based on data shown in our annual
audits prepared by the firm of Leach, Calkins & Scott, for
the years 1947, 1948 and 1949. I can have those accountants
come here to show in detail exactlv how they arrived at that
information or I can have one of Mr. Leach's men to come
here to support it. If a mistake has been made in compiling·
the information we will be glad to admit it and correct it. We
believe it to be true, and it can be demonstrated to'be correct,
we think, to the satisfaction of anybody. What happened
to us on our net operations is beside the point.
The Court: These gentlemen think it is material because
you said you had done $20 million worth of business, and you
have not only taken in the work done for Pond Creek and
others in Kentucky, bnt you have included work done elsewhere over a period of ten years.
The vVitness: The point of that was to show
page 446 ~ that we ha.cl an established business. The profits
or losses on that other work are not involved in
this case.
The Court: That may be true., but they are entitled to show
that you didn't do $20 million worth of business.
Mr. Robertson: I haven't talked to Mr. Brvan about it.
I don't see any objection to showing tbat, but niat is still far
away from the income tax returns. Suppose you did a gross
business of $20 million and then had losses that made you a
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net deficit over the whole period of years, you would still have
done the gross business.
The Court: It is still in evidence that you did $20 million
worth of business.
The ·witness: If thev want evidence that we did $20 million
worth of business ovei· a ten-year period we will furnish a
statement of our gross sales yearly for the last ten years. I
have no objection to that.
Mr. Fred G. Pollard: Your Honor, the witness is arguing
with you.
The ·witness: vVe don't object to doing that but when it
comes to the profit part, we do.
Mr. Fred G. Pollard: If they say they have had a $58,000
profit on these jobs, we are entitled to know if they reported
that muGh income.
The Court: Do :you have any authority on that,
page 447 ~ Mr. Pollard, whether or not the Court can require
a party to furnish a copy of his income tax f
Frankly, I haven't had to pass on that.
Mr. Fred G. Pollard: I only know that it was required
in a case that :Mr. Mullen had before Judge Miller, wasn't it,
in Law and Equity CourU
Mr. Mullen: Yes.
Mr. Allen: If Your Honor please, suppose the income tax
returns shows that he lost $50,000 down here in Colonel HarTis' town of Birmingham, and therefore bis over all net profit
was only $8,000. ·w11at would that have to do with the case
here? \:Ve are talking about the business here concerned.
The profits that we made and would lrnve madeMr. Fred G. Pollard: This isn't putting this information
in evidence. It is giving us the right to inspect it. After we
inspect it, then they can raise the question of whether it is
admissible. We certainly have a right to look at it.
Mr. l\Iullen: From the fig11res you have furnished us,
frankly1\fr. ·Robertson: Mr. Mullen lmsn 't answered the question
the Court asked him. ·what is the authority upon which you
base your demand f
The Court: l\Ir. Pollard answered it.
Mr. Mullen: 1\Ir. Pollard answered it.
-page 448 ~ The Court: l\f r. Pollard ~tated that the Law
and Equity Court required your client to furnish
copies.
l\fr. Mullen: My client. I wns on the losing end of it.
Mr. Fred G. Pollard: And that case went to the Supreme
Court of Appeals.
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Mr. Mullen: Nothing wa~ said about that in the Supreme
Court of Appeals when it was taken up. It went up on another question.
Judge, they have furnished us certain :figures. "\V c have
analyzed them. "\Ve think the conclusions they have drawn
from those figures and testified to are not correct, and we
want means to check them by. They have undertaken to state
$20 million gross business and $2 million a year, and then
they go on to argue that that is a measure of what these damages should be, and so forth.
e have analyzed the figures
and don't think it works that way. During the war years
there may be a big pile up of business and in the other years,
it may drop down. It isn't the average. "\Ve are talking
about the normal business.
The Court: In other words, yon ,vould like to have a breakdown of their contracts showing what amount of work was
done in '43, what amount was done in '44, instead of the average over a ten-year period.
.
1\fr. Fred G. Pollard:
e have t]1at, Your Honor.
Mr. l\Iullcn: vVe say these fi_g·ures are mislendpage 449 ~ ing in lrnre, and also it is misleading merely to
state the gross amount of work they had. They
are basing it on benefit to them., the profit to them thnt they
would Jose by reason of these tran:-:actions out there, income.
"\Ve are entitled to know. They leave that question on the
jury. They talk about $20 million and $2 million. The income may be VPry, very small.
page 450 ~
The Court: You want to know what the profit
is from e.ach job'1
l\f r. Mullen: I want to know what the net is aftor they
have met their overhead nncl tlleir taxes.
·
l\fr. Allen: Outside of Kentuckvf
Mr. Mullen: I mean every,vher"'c, because you all have put
in the g-ross fig·u res.
Mr. Allen: "\Ve only claim profits on the business in Kentucky.
Mr. Fred G. Pollard: ·wm you be bound by that?
:Mr. Allen: ,,rJmt"?
The "\Vitness: Kentucky, eRt VirginiaThe Court: Let l\fr. Mullen finish.
Go ahead, Mr. Mullen.
Mr. Mullen: He testified he would get 5 per cent on thei;m
jobs. That isn't 5 per cent net. That i~ 5 per c(\nt g-ross.
And that 5 per eeut may or may not provide a profit. They

,v
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have to pay taxes, they have to pay the home office overhead,

and so forth. It is a very different thing.
These figures put in about $W million gross and $2 million
a year are thoroughly misleading.
Mr. Robertson: If Yonr Honor please, here is the proposition: \Ve are entitled to sl10w wlmt our gross business was,
and we have shown it, just as Mr. Bryan said here a moment
ago.
e are entitled to sho,v that we had a job
page 451 ~ profit or a job loss of so much on these different
items of work.
·what we did with it, and whether it was eaten up by a loss
somewhere else has nothing to do with this case.
The Court: Gentlemen, I think they are entitled to information concerning; the $20 million worth of jobs that they
allege they have performed du ring· tl1e last ten yea rs, to show
whether or not it was prnfitable to the company, because $20
million is before the .iury, and that is big; money. I believe
that thev are entitled to information and a breakdown on
those co;1tracts for their own information for cross examination.
In reg·ard to the tax returns, as presently advised the Court
will not require the Plaintiff to furnish his tax returns, but
will require any other information they desire.
Mr. Mullen: On the audits?
The Court: On the audits.
Mr. :Mullen: They have had a certified public accountant
make up an audit each year. \Ye want those audits.
Mr. Robertson: You don't mean we have to furnish a copy
of thaU
The Court: You have them, do yon not?
l\fr. Robertson: That is worse than the other, Your Honor.
They are not even entitled to our annual audits of the entire
corporation.
The Court: If you can get this informntion
page 452 ~ from the audit. I do not mean the full audit of
the corporation., but I am talking about dealing
with this $20 million that you have alleged that you have done.
That is before the jury, $20 million.
Mr. Allen: GiYe them a breakdo-wn of it?
The Court: Give them a breakdown on those contracts.
Mr. Fred G. Pollard: They· put in yesterday a statement,
and you have it on your desk he1·e--:
The Court: I haven't had a chanre to look at that, and it
hasn't been admitted into evidence. It was passed by.
Mr. Fred G. Pollard: That is right. That brings it up

,v
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through the year December 31, 1949. "\Ve want that same
information for 1950.
Mr. Robertson: \Ve are perfectly willing to do that.
I\fr. Allon : ·we will furnish the breakdown.
l\fr. Fred G. Pollard: That isn't a breakdown of the gross
business.
They Lave also testified tliat they made $58,000 on these
jobs in Kentucky and ·west Virginia. That is the only work
the corporation did in those States.
Mr. Robe1·tson: W' e hnve no objection to giving them that.
Mr. Fred G. Pollard: '\Ve certainly ought to have the returns as to that information, because we want to
page 453 ~ see if they actually reported as much income as
they claim to make.
I\Ir. Robertson: The Court has alreadv ruled on that. "\Ve
will get the audit.
"'
:Mr. l\Iullen: I thiuk we nre entit}(ld to the audits.
Colonel Harris: A rcn 't we also entitled to the hooks? ·we
can hire public accountants. w· e don't have to let them go
off and make summaries.
The Court: I think you are entitled to inspect the books
in regard to these contracts.
l\Ir. Allen: That is all rigllt.
Colonel Harris: And have CPA 's g'O over them.
The Court: All ri~:ht.
Mr. Fred G. Pollarcl: "\Ve are also entitled to this information: Part of the alleged profits from the work at Pond Creek
and Island Creek ]1as got to be allocated to overhead. vV c
don't know1\fr. Robertson: They don't know anything about that. He
is making wild statements. The auditor has determined that.
The Court: Go ahead, l\fr. Pollard.
Mr. Fred G. Pollard: It is not all net profit if part of that
bas to go to pay overhead.
The Court: That is something yon can determine from the .
figures and the books which you will see.
page 454 ~ Mr. Mullen: "\Ve will examine the books for
those purposes, and see the whole thing.
The Court: T11at is true.
l\fr. l\fullcn: And from that, we will get their net income
from evervthing-.
l\fr. Fre.~1 G. Pollard: · To allocate, to make the proper allocation.
The Court: The books will show bow they arrived at this
profit; and if your auditors, after inspecting t1Je books, imve
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a different idea of the situation, then, of course, they would
interpret it as they saw fit. It would be a question then for
the jury.
·
Mr. A.Hen: If Your Honor please, I think I might say this
for the information of all of us: As I understand the law
concerning voluminous books and tl1at sort of thing, t1Jeir
auditor or our auditor can make Rummaries of the books and
come in court and testify to them. They can get an auditor
and he can go there and make up a summary and give us a
copy, and testify to it. That is my understanding of the
law.
.
Mr. :Mullen: Now you are talking about a very different
thing· from what yon were talking about the other day, about
summarizing papers. The rule is that prolonged accounts,
and things like that, can be summarized by a CPA.
Mr. Allen: I admit that, hut I say it is not
page 455 ~ confined to books, but that is neither here nor
there.
Mr. Robertson: Let's talk about this one.
Mr. Allen: We are talkinu· about this one now.
The Court : When can you gen tlemcn make those books
available!
The \Vitness: Your Honor, I would like to have it understood that any inspection of the books will be done in the presence of our representatives, and they will not be turned over
to them. "\\Te will prepare for them a detailed statement showing our gross sales on each job in the last ten years. "\Ve
will show where the information came from so it can be
e will also show not onlv the gToss sales on the
checked.
work for these companies in ,vest Virg·i11ia and Kentucky,
each job, but what tl1e costs were and what the net job operating profit was, in order to support the statement we put in.
That i:, what thev are after.
When it comes to overhead expenses and net profit from
operations, and so fortl1, we think that goes beyond the scope
of their examination. ,ve did put in this statement to support the fact that we had an established business, showing
that there was $20 million of hm:.iness. That is not a complete
statement. Actually, it amounts to more tllan $20 million.
They want to verify tllat, and that will be verified and shown.
\Ve also said that we lrncl a job profit from this
page 456 ~ work in Kest Virgfoia and Kentuckv. Regardless
of wliat lmppened on our operations as a whole,
if we l1adn't lmd this job profit on the work in West Virginia
and Kentucky, we would have been $58,000 worse off than we

,v
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are today. That is the material point. That is what they
want us to establish, to prove.
That, we arc prepared to prove. If we have made a mistake in compilatiou of figures, it ,,,ill be corrected. I don't
think that we have.
l\fr. Allen: vYhcn can vou make the books available to
them; say, Saturday and Sunday ·f
The Court: ·when would you gentlemen like to Lave tJ1e
books?
Colonel Hanis: Judg·c, we will get in touch with onr au-cl:itors when we g·et through court this afternoon, if po~sible,
and find out from them how much time, and when; but we
don't think that our auditors Rhould be handicapped by having·
their auditor or anybQdy else their interfering or overhcar.ing any conversation.
l\fr. Robertson: Not interfering; just watching.
The ·witness: The books will be nrnde available at onr 0ffice. "re a re not ~·oina: to turn the books over to tl1e111.
Colonel Harris': .The books will be made availablie
wherever Your Honor savs.
The Court:" That is true. The Court wants to
page 457 ~ be reasonable.
The ·witness: lt is a big· job.
The Court: ,Ye have to he reasonable about all thin~s.
l\f r. Fred G. Pollard : J udg·e, this is a handicap.
e ~sked
for this information last summer, and they objected to it: and
Your Honor ruled that they didn't have to give it. It is going to take some time to make an analysis, and we think we
asked for it in time.
Mr. Robertson: So what J
The Court: If the analysis isn't complete, the Court would
give you an opportunity to put )fr. Bryan back on the stand
at a later date to pursue this line of cross examination .
The ·witness: I will call our people down there right now
and ask them to start compiling it.
The Court: I tltink it would be reasonable to a~k vour
auditors to review tlie books in his office. I think that 'is a
reasonable request.
Mr. Fred G. Po11ard: All rig·ht, sir.
Is it our understanding- that they can see any books they
wanU
The Court: They can sec any lvooks tl1ey want, but not the

,v
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The ·Court: Relating- to the $20 million.
Mr. Mullen: The books of account.
The Witness: Not all portions of the books,
but the parts that slww how the $20 million came about.
The Court: They are entitled, in my judg·ment, to determine wbetller or not on this $20 million worth of business
there was a profit or loss, becarn:ie before this _jury there is
the figure of $20 million, big money, and I don't think. they
should be permitted to speculate how much profit is in that
$20 million. Some might say, '' He made $250,000 over
there.'' Sume might say, "Ho made $100.,000." I think they
are entitled to know all the facts concerning· that figure.
Mr. Fred G. Pollard: I under~tand Your Honor's ruling
is that we cannot have the tax returns f
The Court: As presently adviF;ed, that is my ruling.
Mr. Fred G. Pollard: "\Ve except to that ruling, because
we think that if the tax returns show a different figure from
what l\fr. Bryan has testified to, the jury is entitled to know
that he reported something different from what he testified
to.
The Court : ·All right.
Mr. Robertson: The Plaintiff excepts to the ruling of the
Court requiring the Plaintiff to show its overall net profit
or loss upon the complete operation, upon the ground that it
is irrelevant in this case. The Plaintiff readily
page 459 ~ admits tlmt tl1e defenclants are entitled to a breakdown of the $~0 million gross business, and are
entitled to a breakdown showing- the job profit or loss on all
work done by tbe Plaintiff for Island Creek Coal Company,
Pond Creek Pocahontas Company, ancl their associated and
affiliated companies. The Plaintiff denies that they have any
leg·al right to extend the scope of the inquiry beyond those
matters.
Mr. Allen: Plaintiff excepts upon another ground, namely,
that tho information is not timely demanded. vVe are now
during· the fourth day of the trial. Mr. Bryan's presence is
neces~a ry at every moment of the trial. "\Ve are trying- the
case from 10 :00 to 5 :00 every day, and we haven't tbe time
to get the neceRsary information or tl1e time to have available
men present ,,,lien the information is being gotten by Defendants' an di tors from the books.
Mr. Mullen: In answer to Mr. Allen'R statement, Gounsel
for the Defendants states that the necessity for these :figures
was brought about by eyidence given by tlie Plaintiff on tl1e
stand, in addition to the fact that they were asked for last
page 458

~

United Const. Workers v. Laburnum Const. Corp.

659

A. Hamilton Bryan.
summer; but the immediate necessity was brought about by
the testimony of the Plaintiff. "'\Ye did not choose the time.
Mr. .Allen~ ·with further reference to the timely motion,
we think this information involves i::omething like 200 jobs
which have nothing· to with the jobs now under
page 460 ~ investig·ation.
!fr. Fred G. Pollard: Your Honor, do I understand that You have ordered Plaintiff to furnish a similar
statement for tl1e year 1950!
The Court: Yes. You have agreed to do that, as I understand, as contained in Plaintiff's Exl1ibit 22. This is the exhibit you a re referring· to¥
Mr. Fred G. Pollard: Yes.
The Court: You want it brought up to date through 1950 f
:.Mr. Fred G. Pollard: Yes, sir.
The Cmut: As I understand, you gentlemen have agreed
to furnish that information.
J\fr. Fred G. Pollard: "'\Ve still object to the introduction
of Exhibit 22.
The Court: Do vou all wish to he beard further on this?
\Ye passed it by, to ·saYe time, yesterday.
J\Ir. RolJertson: They can't except to ·it and call for it
at the same time. They hnve to make np their minds.
Mr. Freel G. Pollard: If it is introduced, we are entitled to
the full information.
:Mr. 1\Iullen: It was introduced enough by questions to the
Plaintiff to cover what we are asking- for.
:Mr . .Allen: This hmm 't been filed in evidence.
The Court: It bas not been admitted in evipage 461 ~ clence. It has lwen marked.
Mr. Allen: We withdraw our motion to file it
in evidence, then.
The Comt: He withdraws tlw motion to file it in evidence.
1\Ir. l\Iullen: I have it right here in the questions. I
looked it up ju~t now.
The Court: There is a statement in evidence showing that
vou did $20 million worth of busine8s.
· ?\fr. .Allen: Are you objecting to the admission in evidence
of this construction record, May, 1942, to Decembe1·, 1949?
Mr. 1\Iullen: Have we a copy of it7
1\fr. Freel G. Pollard: Yes.
The Court: Yes, I think :Mr. Robertson gaYe you a copy
of it.
Mr. 1\fullen: I don't know that I ]iave seen it.
The Court: He gave it to 1\fr. Pollard.
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Mr. Allen: I just want to know if you are objecting to it.
If you are objecting to it, we certainly have a right to withdraw it. If you are not objecting to it, well and good, lot it
stay.
Mr. Fred G. Pollard: The damag·e was done, Your Honor,
as far as we are concerned,· when the Plaintiff was allowed
to testify that he had <lone $20 million worth of
page 462 ~ business over a period of ten years.
Mr. Allen: My simple question is: Are you
still objecting to the introduction of this in evidence 1
(Defendants' counsel conferring.)
Mr. :Mullen: Let us confer a few minutes.
The Court: Very well, we will recess for a few minutes
while all counsel confer.
( Short recess.)
Mr. :Mullen: If Your Honor please, w·e withdraw any objection to the introduction of it.
The Court: All right. The Court will admit it.
Mr. Allen: Describe it, so there isn't any question.
Mr. Moore: It is already clescribe<l as Exhibit 22.
The Court: The Court will admit in evidence Plaintiff's
Exhibit No. 22.
(The document previously marked Plaintiff's Exhibit No.
22 was received in evidence.)
l\fr. Allen: "\Ve understand there is no objection to t.he admission of this exhibit in evidence.

page 463

r

(The following proceedings were had in open
court:)

Mr. Robertson: If Your Honor plciu.;e, and gentlemen of
the jury, we were clivedecl from cliRcnssion of Plaintiff's Ex]1ibit No. 34 yesterday hefore we finished g·oing through with
it.
The Court: Gentlemen, wo will poll the jury to see if they
are all present. Let the clerk call the roll.
(Roll call of the jury.)
The Court: Now., Mr. Robcrt~on, you may proceed.
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·whereupon,
ALEXANDEH. HAMILTON BRYAN
the witness on the stand at time of recess, resumed the stand
and testified as follows:

nir. Robertson:

I refer now to Plaintiff's Exhibit No. 34,

to tbe Contract dated June 29, 1948, for the construct.ion of
Brookside and Valley View E?tores, Delbarton, ·west Virginia,
at $66,486.05, which showed a loss of $2,617.90.
Still referring· to Exhibit No. 34, the next item is dated
September 19, 1948, for the construction of an appliance warchou!:;e at Holden, "\Vest Virginia, at $40,895.89, which showed
a job profit of $6,814.24.
(Document sliown to De~cndants' counsel.)
Mr. Mullen: Of course., Your Honor, we are simply seeing them, not admitted.
page 464

~

By ]\fr. Robertson:
Q. I hand you what purports to be a signed
copy of the contract I have last mentioned and ask you if that
is an executed copy of that contrac.t.
A. Yes. Tbe contract amount is $36,000.
The actual
amount of work after extras and so forth was $40,845.85.

Mr. Robertson: I offer the contract in evidence and ask
"that it be marked Plaintiff's Exhibit No. 38.
(The document referred to was marked Plaintiff's Exhibit
38 and received in evidence.)
Mr. Robertson: The next Item on Exhibit 34 is dnted October 21, 1948, for store No. 15, Holden, ,vest Virginia. The
amount of the job is $34,3] 3.31, slJowing a job profit of
$7,450.32.
(Document shown to Defendants' counsel.)
By l\fr. Robertson:
Q. I hand you what appears to be an executed copy of the
contract I have first mentioned and ask vou if that is an ex~
ecuted copy of that contract f
A. Yes, tllat is an executed copy of the contract.
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Mr. Robertson: I offer the contract in evidence and ask
that it be marked Plaintiff's ~xbibit No. 39.
(The document referred to was marked Plaintiff's Exhibit
39 and received in evidence.)

Mr. Robertson: The next item on Exhibit 34,
elated December 9, 1948 is for a colored lunch room
at Holden, ,vest Virginia. The amount of the
job being $9,550.39, showing a job profit of $795.56.

page 465

~

(Document shown to Defendants' counsel.)

Bv l\Ir. Robertson:
WQ. I hand you what appears to be an executed copy of tho
contract I have last mentioned and ask you if that is an ex·
ecuted copy of that contract.
A. Yes, sir.
Mr. Robertson: I offer the contract in evidence and ask
that it be marked Plaintiff's Exhibit No. 40.
(The document referred to was marked Plaintiff's Exhibit
40 and received in evidence.)
:Mr. Robertson: The next item on Exhibit 34 is a contract
dated December 13, 1948, for a hearing plant at Tipple No.·
25., Delbarton, Y'lest Virginia, at $21,236.05, which showed a
net profit of $406.36.
(Document shown to Defendants' counsel.)

Bv Mr. Robertson:
·Q. I hand you what appears to be an executed copy of an
order for that job and ask you if that is an executed copy upon
which the job I lmve last mentioned was done.
A. That is right.
Mr. RolJertson: I offer the order in evidence and ask that
it be marked Plaintiff's Exhibit No. 41.
page 466 }-

(The document referred to was marked Plaintiff's Exhibit 41 and received in evidence.)

Mr. Robertson: The next contract is dated June 4, 1949,
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for an addition to the rear of store No. 28 at Holden, West
Virginia, at $4,021.06, showing a job profit of $909.78, and on
the exhibit by the date is marked'" oral".
By Mr. Robertson:
Q. \Vas that ,vork clone under oral agreement or written
agreementf
A. That was done under an oral agreement. After the
work was performed we submitted a hill and it was paid.

Mr. Robertson: The next item on Exhibit 34 is dated October 28, 1948, for the coal preparation plant in Breathitt
County, Kentucky, nt $265,370.09, showing a job profit of
$10,232.48.
Bv l\Ir. Robertson:
WQ. Is that the contract of October 28 which already has
been introduced in evidence?
A. That is right.
.
Q. Is that the contract upon which the ceiling fee of $12,000
was stipulated 1
A. That is correct.
Q. How does Exhibit 34 show a job profit of only $10,232.48?
A. ·we had some direct job expenses that were
page 467 ~ not reimbursable. They were mostly travelling
expenses in connection with that work. Then
there were some other items, I think, in connection with the
commissary and the barracks.
Mr. Robertson: T11e next item on Exhibit 34 is a contract
dated December 15, ·1948, for 25 dwellings, Breathitt County,
Kentucky, $41,282.05, showing n job profit of $1,946.99.
Bv l\fr. Robertson:
·Q. Is that the contract of December 15, 1948, for the 25
dwellings that already has been put in evidence?
A. That is correct.

Mr. Robertson: The next item on tllcre is a contract elated
December 8, 1948, for telephop~ line, Breathitt County, Kentucky, at $4,591. 59, wllich shows a job profit of $218.68.
By Mr. Robertson:
·Q. Is that the telcpl10ne line that you liave testified about
for which the contract is already put in?
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A. Yes, sir.
Mr. Robertson: The next job date is marked July, 1949,
for a school house, Breathitt County, Kentucky. The amount
of work on it is $637 .16, showing a job profit of $30.33, and by
the side of it is marked ''oral''.
By Mr. Robertson:
Q. Is that the agreement or contract for the construction
of the school house about which you have already testified 1
A. That is the part of the work tlmt l\Ir. Salvati
page 468 ~ agreed, additional work, that we would do on a
cost plus 5 per cent basis.
Mr. Robertson: The next job number on Exhibit ·34 is
dated June 28, 1949, for a job at Bartley Boiler Plant, Bartley, West :Virginia, at $67,158.20, showing a job profit of
$21,787.37. ·
(Document shown to Defendants' counsel.)
By Mr. Robertson;
Q. I hand you what appears to be an executed copy of the
agreement I have last mentioned and ask you if that is an
executed copy of that agTcemenU
A. Yes, this is an executed copy of the agreement, but there
was a supplemental agTeement which followed it.

Mr. Robertson: I offer the agreement in evidence and ask
that it be marked Plaintiff's Exhibit No. 42.
(The document referred to was marked Plaintiff's Exhibit
42 and received in evidence.)

l\fr. Robertson: All the items about wl1ich you ]1ave testified on Exhibit 34, as appears from the exhibit, show an agg-re~;ate construction value of $651,192.84, and a total job
profit of $58,714.26.

(Document shown to Defendants' counsel.)
By Mr. Robertson:
Q. A moment ago you stated that tl1ere was an agreement
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which supplemented the agreement of June 28,
page 469 ~ 1949, for the Bartley Boiler Plant at Bartley,
West Virginia, and I band you what appears to be
an executed copy of an agreement and ask you if that is the
supplementary agreement to which you referred.
A. This supplemental agreement is dated July 5, 1949, and
it supplements the first agreement dated June 28, 1949, which
you have already offered in evidence.
Mr. Robertson: I offer this supplemental agreement in
evidence and ask tLat it be marked Plaiutiff 's Exhibit No. 43.
(The document referred to was marked Plaintiff's Exhibit
43 and received in evidence.)

By Mr. Robertson:
Q. Mr. Bryan, I call your attention to the -fact that the
agreement of June 28, 1949, and also the supplemental ag1·eement referred to work at the Bartley Boiler Plant, Bartley,
"\Vest Virginia. "\Vas that work which you were completing in
that agTeement and this supplemental agreement after yon
were run off the job in Breathitt County, Kentucky?
A. There is a typographical error in tl1is statement. It
is really the Bartlev Boiler Plant. not Bartlet. The work was
awarded to us under the agreement elated June 28, the agreement dated in ,June, 1949, and then tlie supplemental agreement in July, 1949. We did not actually complete that work
until December 31, approximately the encl of the year 1949.
Q. But you were not nm off that work as you
page 470 ~ were from the work in Breathitt County?
A. No.
Q. Mr. Bryan, at m}1 requei:;t is Mr. Cassidy, the Richmond
handwriting expert, now making an ~xamination to ascertain
whether or not the application blanks mentioned here yesterday are true or untrue so far as the sfo:natures are concerned 7
A. At the present time he is comparing the signatures on
the application blanks with signatures wl1ich we lrnve and
.which we know to he genuine.
Q. Will he make himself available as a witnes$ at a later
stage of the trial 1
A. He said he would he readv bv tomorrow.
Q. At my request have you p1:epa.recl a lii;;;t of the laborers
who were employed at tlie job site in Breathitt County, Kentucky, on July 26, 1949?
A. Yes, sir; as shown on the payroll.
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Q. Docs that show them by name Y
,4. Y ~s., sir.
Q. ·wm you read the names into the record from the payrQJl Y
A. Labor foremen Y
Q. Everybody.
A. Lee Bacl1.
})age 471 ~ These are· the laborers: Dan Combs, Hargus H.
Howard, Jerry Barnett) Green Trusty, Donald B.
'J'rjµ}ble, Avis Salyers, Matt )fill(lr, Green Stacy, Green ConWY, Lµt11er Litteral, Ossie Lovely, Earnest Howijrd, John
.Jordon, Burl King, Oeorg-e P. :Miller.
Q. Does it also show tl1e other laborers who were working
there that day and other people who were working tb~re that
day?
A. Yes, I can give the names of everybody.
Q. Will you just give the names of everybody and what
their job was?
A. Superintenclent Cecil 1\L Delingcr.
Chief Clerk ·Maynard C. Hagan.
Iron ·workers: .John vV. McClellan, Carl B. Rice.
Hoist Operator: D. T. Miller.
Millwrig-ht Foreman: Harold Goad.
Milhvrig·hts: Charles L. Bassam, E. H. May, Lowell H.

1'!~y.

Carpenter Foremen: Henry Starr, Howard ,vmiams.,
Charles Patrick.
Carpe1itei- Layoi1t Man: Thorn~s Green~.
Carpenters: Jack Patri~l~, 1\1. F. Sublett, N. Hackworth,
Y erner Conley-

:Mr. :Mullen: What did you say Hackworth T
The "\Vi tness : YeR.
nage 472 ~ Mr. Mullen: Wlrnt is his first name\
The "\Yitness: His first name is Norman.
Harrison Dm1i(lls, Lonnie Dixon, Alfred Dorson, l\L 1\L
Price, Robert Po(\, Robert Hackworth, .T. E. Hackworth, ·w.
P. "\\Tright, Otto Preston, Clarence EmliC'ott, Grant Davis; B.
F. Pelpl1rey·, H. H. Hounshell, RogC'r H. Ra~r, Charles 0o1lett,
Thomas Arms, ,Tolm T. Arnett, T011ie Wireman, WiRhard
Lemasters, Homer Salyer, Charles J\fars11all, Harry J. Wat~on, LeGrand Mayo, Chester Trimble, Bert E. Preston, Jr.
Take Bert Preston out. He wa~n 't working- at that time.
Estle Robinson, Paris Trimble, Lindon Higgins, Edmond
Dobbins, Leslie I. l\fyers.
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Painter: \V lJlter S. ;M:oore, Jr.
Electrician Foreman: Carl Patrick.
Electricians: Hulbert Bailey, Cia."rence H. Patrick and
"\Villi~m E. Pa trick.
That w&s all for July 26.
By l\Ir. Robertson:
Q. How many is the sum total of that if it is shown there,
where you can get it by glancing· at it?
A. I have it in another place, I think. 64 people.
Q. Were any of those wotking up at the top of the mountain
at the bead house and up around there?
A. Yes, sir.
Q. As I understand, none of those up on top
page 473 ~ of the mountain were bothered.
A. No, they continued working.
Q. They were all delivering· coal. How many were working,, including tlie tipple, t]1e residences and the school house,
everything except up on top of the mountain Y
A. Thirteen people were working· on top of the mountain:
8 carpenters, 1 carpenter foreman, a hoist operator, and 3
laborers. ·
Q. Tlmt would be how many down below?
A. On the tipple there were 41 people working: 2 iron
workers, one millwright foreman, one millwright, one carpenter foreman, one carpenter layout man, 18 carpenters, one
labor foreman, 12 laborers, and 4 electricians.
Q. How many were working at the school house?
A. Seven people: 1 carpenter foreman and 6 carpenters.
Q. How many were working nt the 25 residences?
A.. A painter and apprentrice.
(Documents exhibited to Defendants' counsel.)
By l\fr. Robertson:
Q. I hand yon now what appears to be the Laburnum ConRtruction Corporation payroll for the week ending July 31,
1949, in four sheets, and I will ask you if that is a copy of a
part of the payroll from which you testified a moment ago.
A. This ii:; a copy of our payroll for the week ended July
31, 1949, for our jobs 322, 323, 326, ancl 340, all
page 474 ~ in Rreathitt County, Kentucky.
Q. Is this a copy of what you testified from, of
the original payroll?
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.A.. The original was prepared on a stencil which we still
have, and this was run off the same stencil.
Mr. Robertson: I offer these four sheets in evidence collectively and ask that they be marked Plaintiff's Exhibit :No.
44.
(The documents referred to were marked Plaintiff's Exhibit
44 and received in evidence.)
(Document shown to Defendants' counsel.)
By Mr. Robertson:
Q. I hand you now what appears to be the payroll for the
week ended July 31, 1949, in two sheets for the Virginia Mechanical Corporation and ask you if that is a copy of one of
the payrolls from which you testified.
A. Yes. The Virgfoia Mecliauical Corporation is a wholly
owned subsidi~ry of Laburnum, and electricians appeared on
the payroll of the Virginia Mechanical Corporation. This is
the payroll for the week ended ,July 31, 1949, on the work in
Breathitt County, Kentucky.
·
Mr. Robertson: I offer the two sheets in evidence collectively and ask that it be marked Plaintiff's Exhibit 45.
(The documents referred to were marked Plaintiff's Exhibit
45 and received in evidence.)
page 475

~

By Mr. Robertson:
Q. Mr. Bryan, after you were run off the work
in Breathitt County, Kentucky, and after your interview with
l\fr. David Hunter at Pikeville, about which you have testified., on August 5, 1945, did you continue for a time to submit
bids for work to Island Creok Coal Company and Pond Creek
Pocahontas Company and their associated and affiliated compf:tnies?
A. Yes, we were invited to submit proposals for a while.
(Document exhibited to Defendants' counsel.)
page 476

~

By J\fr. Robertson:
Q. Mr. Bryan, I hand you a carbon copy of a
letter dated September 5, 1949, from A. Hamilton Bryan,
President, to Pond Creek Pocal10ntas C?mpany, Holden, West
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Virginia, and ask you if that is a proposal by Laburnum Construction Corporation to Pond Creek Pocahontas Company to
furnish labor and m·aterials for the installation of a heating
plant in connection with the coal preparation plant at tho'
No. 1 Kentucky Mine for the lump sum of $25,5951
Colonel Harris: ·we object to it, if the Court pleases, on
the gTound it is immaterial and inevelant and incompetent.
He dicln 't get the contract. Ho didn't do the work. He didu 't
make any profit on something that he didn't do.
Mr. Robertson: If Your Honor please, that is the same
point you have ruled on repeatedly. It is in the trial brief.
""\Ve are going to show here that he submitted a series of bids,
and finally I am going· to introduce llere a letter from tlrn
Pond Creek Pocahontas Coal Company telling him as long as
the situation existed, he need not bid any more. In short,
they broke up the connection.
The Court: Tlie Court will overrule tlle objection and admit the paper for what it is worth.
Mr. Mullen: ·wm you note au exception, Your Honor, and
that it continues as to this line of testimony?
page 477 ~
Tho Oourt: All right.
The ""\Vitness: This is a part of the work that
Mr. Salvati had a2Teed we would have on the basis of cost
plus 5 per cent. .After our contract was terminated and we
moved away, we were asked to submit a lump sum proposal,
and we .did it in this letter.
Mr. Robertson: I offer th(~ letter in evidence, and as that
it be marked Plai11tiff 's Exhibit :No. 46.
(The letter refenod to was marked Plaintiff's Exhibit No.
46 and received in evidence.)
By Mr. Robertson:
Q. ·what was the lump surn estimate in that letter?
A. We were to prepare drawings and specifications for
the beating plant and submit them to Pond Creek for approval. Based on our idea of wlrnt ,vould be required as
shown on the plans and specifications, we said we would do
it for $25,595.
Q. At cost-plus, or wlwt?
A. No, that would be a fixed price.
(Document exhibited to Defendants' counsel.)

670

Supreme Court of Appeals of Virginia.

Alexander Haniilton Brya,n.
By Mr. Robertson:
Q. :Mr. Bryan, I hand you a carbon copy of a letter dated
September 7,. 1949, unsigned but typed: "Sincerely yours,
• President,'' addressed to Pond Creek Pocahontas Company
at Holden, \Vest Virginia, and ask you what that is?
A. This was a letter submitting· a proposal for
pag·e 478 ~ the construction of one cement block store building and two 6-room frame dwellings, and 12 fiveroom frame dwelling·s, at Evanston, Kentucky. They were a
part of the buildings that 1\fr. Salvati agreed we would do on
the basis of cost plus 5 per cent.
After we moved awav and our other contract bad been
terminated, they asked 11s to submit a lump sum proposal.
Q. What was tlle lump sum of that proposal?
A. The lump sum proposal was $205,047. However, it ,vas
conditioned in various wavR.
Q. Did you get the worli 1
A. No.
Q. Did you get the work that you mentioned there in Exhibit No. 46 for the beatinp: plant at No. 1 Kentucky Mine in
Breathitt County,, Kentuckyt
A. No.
Mr. Robertson: I offer the letter of September 7, 1949, in
evidence, and ask that it be marked Plaintiff's Exl1ibit No. 47.
(The letter referred to ,vas marked Plaintiff's Exhibit No.
47 and received in evidence.)

By Mr. Robertson:
Q. l\fr. Bryan, I band you a carbon copy of a letter dated
September 29, 1949, typed '' Sincerely yours, President,'' addressed to Pond Creek Pocahontas Company, Holden, West
Virginia, having attached to it a sheet dated Seppage 479 ~ temher 29, 1949, entitled ''Proposed .Addition to
Store Building, Pond Creek Pocahontas Company, Bartley, ·weRt Virginia," and ask you what that is?
A. ,Ve were asked by Pond Creek Pocahontas Compan:y to
fmbmit a proposal to construct an addition to a store at Bartley. There were 110 drawings and specifications. ,Ve lmd
more or less to imagine wliat we thought they wanted.
We wrote this letter dated September 29, 1949, aml made
a proposal to perform the work on a cost-plus basis. ,Ve also
:;\aid that we estimated that the work would cost $28.. 877, and
,~re would perform it for that lump sum amount, provided we

L__
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lrnd time to fix drawings and specifications so that there
couldn't be anv misunderstanding as to what the work included.
·
·~
Q.
as that work awarded to the company 1
A. No. \Ve never heard from it.

,v

l\Ir. Robertson: I offer the hvo sheets in evidence, and ask
tlrnt thev collect.ivclv be marked Plaintiff's Exhibit No. 48.
(The ·documents i:efcrred to were marked Plaintiff's Ex]1ibit No. 48 and received ju evidence.)

By l\Ir. Robertson:
Q. Did the Laburnum Construction Company on November
4, 1949, submit a proposal to Island Creek Coal Company for
the construc.tion of a commmi.ity building near Ragfand or
Delbarton, \Vest Virgiuia, for the lump sum of $94,3591
A. Yes. \Ve prepared an estimate for the cost
page 480 ~ of that work and gave an oral proposal of $94,359
e were soon adon or about N ovembcr 4, 1949.
vised, after tlrnt, that the Island Creek Coal Company decided
to change the scope of the work entirely, and that no action
would be taken, and that they ·were going to fix up some
plans and send t h~m to us and then we could submit another
bid.
This work clidn 't go ahead on tlmt basis.

,v

(Document shown to Defendants' counsel.)

Bv :.Mr. Robertson:
"'Q. Mr. Bryan, I lurnd you a carpon copy of a letter typed,
"Sincerely yours, President," dated November 23, 1949, to
Pond Creek PoC"ahontas Company., Holden, West Virginia,
and aRk you wliat that is?
A. This is another propmml for the addition to the store
at Bartley, "'\Vest Virginia, $37,308.
Q. \Vas tliat a lump sum proposal or cost-plus?
A. Yes, thii;; was· a lump sum proposal for the work generally for wliich we had suhmitted a prior proposal, but they
decided to change· it somcwlmt. This was a large job.
Q. Did you get the work?
A. No.
l\fr. Robertson: I offer the letter in evidence; and ask that

it he marked Phiintiff 's Exhibit No. 49.
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page 481

~

(The letter referred to was marked Plaintiff 1 s
Exhibit No. 49 and received in evidence.)

By Mr. Robertson:
Q. Mr. Bryan, I am speaking from memory, but my recollection is that during the early part of l\Iay, 1950, Island
Creek Coal Company or Pond Creek Pocahontas Company invited Laburnum to take over its building program in "\Vest
Virginia and Kentucky, and that we have introduced that letter in evidence. Is mv memory correct 'f
A. You are correct. ~rhe ietter was dated September 3,
1948.
Q. I am wrong in my date.
A. The letter related to Island Creek Coal Company's

building prog·tam in ,vest Virginia for the construction of
churches, community houses, stores, beauty shops.
(Document shown to Defendants' counsel.)
By 1\1:r. Robertson :
Q. I band you now a carbon copy of a letter typed, '' Sincerely yours, President," dated December 29, 1949., to Pond
Creek Pocahontas Company, Hoklcn, ·west Virginia, and ask
you what that is.
A.
e were asked by Pond Creek Pocahontas Company to
submit a proposal for the construction of a gas station, a
service station, at Bartley. "re wrote a letter dated December 29, 194'9, offering to do the work for $5,596.
page 482 } Q. vVas that a lump sum price?
A. It was lump sum propmml, and then we submitted an alternate proposal to perform the work on a costplus basis.
Q. Did you get tl1e work T
A. No, sir.

,v

Mr. Robertson: I offer the letter in evidence, and ask that
it be marked Plaintiff's Exhibit No. 50.
(The letter referred to was marked Plaintiff's Exhibit No.
(Document exhibited to Defendnnts' counsel.)
By l\Ir. Robertson:
Q. )fr. Bryan, I hand yon what appears to be a pbotostatof a letter under the Island Creek Coal Company letterhead,
dated May 18, 1950, from R. E. Salvati to you as President
of the Laburnum Const.ruction Company, and ask you if you
received the orig'inal of tlm t letter?
·
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Mr. Mullen: Your Honor, we object That letter was
purely a self-serving declaration solicited by the Plaintiff
long after this suit was brought. It shows plaintiff what it
was for. It was in !\lay, 1950. This suit was brought in December, 1949. This letter is purely a self-serving· declaration.
l\ir. Robertson: Are you through 1
l\fr. Mullen: I am through for the time being.
page 483 ~ 1\fr. Robertson: It is the same old objection
which Your Honor has ruled on time and again.
It is a letter from Salvati to Bryan, telling him there is no
use to bid any more and not to do it. I offer it to show that
these people destroyed this business connection.
Mr. Mullen: I still say, Your Honor, it was after this suit
was brought, something that happened subsequent to the suit.
It was solicited hy the Plaintiff, of Salvati. It plainly shows
it was solicited for the purpose of this suit.
Mr. R,obertson: This all goes to the weight of it.
The Court:. I will overrule the objection and admit it for
what it is worth.
Colonel Harris: \\'° e reserve an exception, at this time.
The Witness: Yes, this is the letter.
Mr. Robertson: I offer the letter in evidence, and ask that
it be marked Plaintiff's Exhibit No. 51.
(The letter referred to ,vas marked Plaintiff's Exhibit No.
51 and received in evidence.)
:Mr. Robertson: I ask to read this letter to the Jury:

''ISLAXD CREEK COAL COl\fPANY

R. E. Salvati
President

Huntin~ton
,vest Virginia
:May 18, 1950

page 484 } l\Ir. A. Hamilton Bryan, Pre8ident
Laburnum Construction Company
Ricl1mond, Virginia
Dear l\Ir. Bryan:
I have seriouslv considered vour bi<ldirnr on tlw recreation
building and chui·ch at Rockhouse .. Since I talked to you, I
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find that we have about four or five other reputable and well
qualified concerns, which have contracts with the United Mine
Workers, that are going to bid. In view of this situation, it
seems to me that it would be better that you refrain from
b~dding· because of the facts outlined to me in our conversation Monday evening.
I reg-ret ·that these circumstances prevail, but I believe it
is better to go along with the suggestion which I have out-

lin~d.
I was glad to have an opportunity to talk and be with you.
With kindest reg·arcls.
Sincerely,

R. E. SALVATI.''
(Document exhibited to Defendants' counsel.)

By Mr. Robertson:
Q. Mr. Bryan., I band you a carbon copy of a letter dated
May 23, 1950, signed '' A. Hamilton Bryan, President,'' to

Mr. Salvati, and ask you if that is your reply to the letter I
have just read¥
page 485

~

Mr. Mullen: If Your Honor please, we object
to that. That is not a letter from Salvati, as thei
argued the other. This is a letter written by the Plaintiff
after this suit was hrought, written to Mr. Salvati. It contains an argument about why he can't bid, and so forth. It
certainly is not proper in this suit.
_
Mr. Robertson: I think it might be well for the Court to
read it.
The Court: Let me see the letter, please.

( The Court examining- document.)
Mr. Robertson: I withdraw the letter, Your Honor, if they
object to it.
The ·witness: Your HonorThe Court: It is withdrawn.
The ·witness: Your Honor, may we adjourn court a minute?
The Court: Yes. Court will recess, gentlemen, for five
minutes.
(Brief recess.)
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page 486 }

(The following proceedings were had in chambers.)

Mr. Fred G. Pollard: .Judgc, Plaintiff's Exhibit No. 49
is a letter dated November 23, 1949, addressed to Pond Creek
Pocahontas Company, Holden, "\Vest Virginia. Mr. Bryan
testified he signed it as President of Laburnum Construction
Corporation. The last sentence reads: ''We thank you for
having given us an opportunity to submit this proposal."
That was done on November 23, 1949. This suit was instituted on N ovemher 1.6, 1949. By the Plaintiff's own exhibit, it shows tlmt the business relation was not destroyed
at the time the suit was instituted. Therefore, we move that
the jury be in~tructed to disregard any evidence after the date
the suit was instituted, because it is shown l1ere that the business relation still existed at the time the suit was brought.
We would like also to move tl1e Con rt to exclude any evidence in the future tllat migl1t be offered as to what transpired.
l\fr. Robertson: I can't hear -vou.
1\fr. Fred G. Pollard: Since· the elate the suit was instituted.
l\fr. Robertson: I didn't bear vour last statement. ·wm
you speak a little louder?
"
J\fr. Fred G. Pollard: ·would you read that to Mr. Robertson?
page 487

~

(The statement referred to was read by tbe
reporter.)

l\fr. Robertson: If Your Honor please, since he is taking
that tack, I think I will just go ahead and offer the exhibit,
because I think it is all _admissible. He is trying to get rid
of the letter where Salvati told us not to bid anv . more. vVe
claim that is the culmination of being run off the job; tbat it
destroyed this relationship. Everything- be says goes to the
hibit and stand my ground on it.
Mr. Mullen: If the suit was brought in November, that
suit has to be based on an existing injury. It can't relate
to something that happens after that. Your injury, then, as
claimed, was lost on work on this job, not future work, not
business connections. You bacln 't lost it.
!fr. Robertson: ,Judge, I am not sure what I want to do
on that. Will you give me a few minutes to confer~
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Mr. Fred G. Pollard: l\Iay I turn this exhibit over to the
reporter?
The Court: Yes.
( Counsel withdraw for separate conference.)
Mr. Robertson: We think the evidence is admissible as
confirming· and showing tl10 destruction of the business relationship.
·
Mr. Allen: If Your Honor, please, the situation is this,
as I see it: "\Vithout respect to the particular
page 488 ~ form of the testimony, it must be true that we
should be able to show anything _that happened
afterwards that confirms tl1e fact that the business connection
is destroyed permanently. On the other hand, if Mr. Bryan
and these companies out there had gotten back together and
the business had been revived and they were now giving them
contracts freely, they certainly would be permitted to show
that.
.
Mr. Fred G. Pollard: There wouldn't be any litigation.
Mr. Allen: Tliey would be permitted to show that the business connection had not been destroyed.
The object of evidence like this is to show that 1'Ir. Bryan
has been continually trying and doing- his best to get that
business, and has been nnahle to do it, even up to this date;
that it has destroyed permanently that connection. Anything
that shows that, that is in the proper form, is admissible.
Mr. :Mullen: You have to ~o to the date of the suit, the
elate the suit w·as instituted. That is the only thing you can
bring the suit for; not for something future. At the date the
suit was instituted, the connection Imel not been broken. Ho
has already testified, as shown by his recent testimony, that
he has bid and bid and bid. Nobody knows why-we know
why some of them weren't accepted. It was because he was
the high bidder. But it is something in the future.
page 489 ~ You certainly can't bring a suit today and claim
something; that happens in the future is the pain
for which you are suing.
Mr. Allen: If Your Honor please, ,ve don't want to argue
about things that we don't consider so material. This doesn't
mean anything in this case, anywar. "\V c think it is lep;itimate
evidence. We think we are entitled to it. If they object to
it seriously, we just withdraw it.
Mr. Fred G. Pollard: No, Your Honor. That evidence has
been introduced and the Court has ruled on it, and we don't
want it withdrawn.
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The Court: I thougl1t that was your motion.
Mr. Fred G. Pollard: No, sir. Our motion was to tell tht~
jury that any evidence that has come in on the business relationship of the Plaintiff with the Conl Companies after the
date tl1e suit was instituted is to be disregarded by them, and
not to allow any more testimony on that point.
:Mr. Robertson: You either lmve to strike it out or leave
it in. You can't make yom· decision-Mr. ]f'recl G. PollarJ: We want it all stricken, anything
he has testified to after tlw date the suit- was instituted.
l\fr. lVI ullcn: Strike it out. Striking it out and withdra,ving it after you have read it are two ve'.l·y different thing·s.
:Mr. Allen: Your Honor, we must not confuse
page 490 ~ the principle here with the one that wheu you
bring· a suit for damages., your damages are
limited up to the· time that the action started unless it is a
continuing thing tltat results in. more damages. You can
i:;bow your damages all along. You can show whether they
are permanent or whether they are temporary.
All of tltis goes to show the natme of the damages suffered,
whether they were temporary or permanent
I merely offcreel to withdraw it just to save time and :'get
along. If tltcy don't want it withdrawn, then we say let it
stay in.
Mr. Mullen: ·we have stated what we want.
_
The Court: Do vou contend that vou are entitled to any
damag·es after the suit was instituted 1
l\fr. Allen: \Ye arc not entitled to any damages that arose
out of something that was ·<lone after tl1is suit was starled.
There isn't any question about tlrnt. But we are entitled to
damages for v.1lmt was done before the suit was started, and
we are entitled to show whether tliose damages were tempomry or permanent.
The object of this testimony is to show the nature of the
damages; that they were p01·mm1e11t.
l\Ir. F1·ed G. Pollard: Your Honor, tl1e damage hadn't orcurred when the ranse of ncftion was instituted, because a week
after t]1e action waR instituted, l\fr. Br~ran writeR
pag·c 491 ~ to the Coal Company and says, "We thank you
for giving· us an opporhmity to submit this pro- _
posnl, '' which shows that the business relation bad not been
destroyed.
Mr. Mullen: He was neYcr interfered with in ,vest Virginia where he was making bidR.
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Mr. Fred G. Pollard: He was still working in West Vir-

~n~.

.

The Court: Isn't that a question to argue before the Jury f
Mr. Robertson: Yes.
Mr. Mullen: i think it is a question of law.
Mr. Fred G. Pollard: The Jury is not entitled to consider
any evidenceThe Court: Couldn't that be taken care of by proper instruction of the Court? It seems to the Court that the situation could be taken care of by proper instruction of the Court
and by argument before the Jury.
I will overrule the motion.
Mr. Fred G. Pollard:
except, Your Honor.
page 492 } l\fr. Mullen: Then we are going to object to
any further evidence being introduced occurring·
subsequent to the suit.
Mr. Robertson: I didn't bear that.
Mr. l\fullen:
e are going to object to the introduction
of any further evidence of occurrences subsequent to the
bringing of the suit.
Mr. Robertson: Suppose you wait until we offer it. You
might change your mind. You might :find something helpful
to you.
The Court: Do you gentlemen intend to offer any other
evidence along this line?
Mr. Robertson: I don't think so, Your Honor, but I am
not sure. I don't think so.
The Court: All right. Did yon note your exception?
Mr. Fred G. Pollard: Yes, sir.

,,re

,v

page 493 ~

(The following- proceecling·s were had in open
court:)

By Mr. Robertson:
Q. 1\fr. Bryan, you haYe previously testified. that after your
men ,vere run off tl1e job on July 26, and after your efforts
to get them to go back to work failed, you instructed your
new superintendent, ]\fr. Veltry, to clean up the job and ship
your equipment elsewhere. I think you testified that be did
that. At my request have you ascertained from the payrolls
how many men he employed to do that and how many days
and who thev were!
A. Yes, si{·.
,
Q. ·wm you state first who they were¥
A. During the week ended Aug·ust 7, 1949., there were two
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men, iron workers, John "\V. McClellan and Carl B. Rice, who
worked on August 4 and 5. During the next week, that is, the
week ended August 14, 1949, we bad the following men employed:
Superintendent, Louis G. Veltry. Chief Clerk, Maynard
C. Ragan. Iron 1Vorker Foreman, John 1V. McClellan, Iron
·worker, Carl B. Rice. Carpenters: Harrison Daniels, Clarence Endicott, H. H. Hounshell, and John T. Arnett. All
of those men worked from August 8 through August 12.
In addition to that we had the following Laborers: Donald
B. Trimble, Hargis H. Howard, Green Conley, George England., and Arnold Sloan. Those men worked every day from
August 8 through August 12. We also had Green
page 494 ~ Trusty, Dan Combs, and Burl King. They worked
on August 8 and Aup:nst 9.
Mr. Veltry and J\fr. Ragan, of course, were also employed
during the prior week. I don't think I named them.
(Document exhibited to Defendants' counsel.)
Bv :Mr. Robertson:
·Q. I hand you what appears to be a carbon copy of the Lalmrnum Construction Corporation payroll, in two sheets, for
the week ended August 7, 1949, and ask you if that is a copy
of the origfoal payroll a bout which you have testified.
A. Yes, sir, this is a Ditto copy of the original payroll.
Mr. Robertson: I offer the two Rheets in evidence collectively and ask that tliey be marked Plaintiff's Exhibit No. 52.
(The document referred to was marked Plaintiff's Exhibit
No. 52 and recei vccl in evidence.)
By Mr. Robertson:
·Q. I hand you what ap_pears to be a copy of payroll, in two
sheets, of Labumum Construction Corporation for the week
ended Aug·ust 14, 1949, and ask you if that is a copy of the
payroll about which yon testified.
A. Yes, sir, it is a Ditto copy of that payroll.
Mr. Robertson: I offer the two sl1eets in evidence collectively and ask that they be marked Plaintiff's Exhibit No. 53.
pag·e 495

~

(The document referred to was marked Plaintiff's Exhibit No. 53 and received in evidence.)
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Mr. RolJertson: U Your Honor plca8e, that completes my
examination of Mr. Bryan at this time, with these qualifications: After Mr. Cassidy has completed his examination
about the applications that have been referred to bore and
has testified regarding them, I think it will be necessary to
put Mr. Bryan on regarding· that ,phase of the case., and also
later on it is going- to be necessary to put him back regarding
the interrogat9ries and regarding some photostat evidence
which more ~ppropriately comes in at the end of our case-inchief. I would· like to put him back for those purposes later
on.
Colonel Harris: If the Court pleases, before the cross
examination beg'ins, the Defendants ask the Court to instruct
the witness to deliver to us now all the 'different batches of _
prepared testimony to which he has been referring for two
or three days since he has been on the stand, and we also ask
that Defendants' counsel he given sufficient time to read all
those hatches of prepared testimony.
:Mr. Robertson: ,ve welcome that, Your Honor, and they
are welcome to it.
The Court: How much time will vou need·¥
Colonel Harris: I haven't seen tb~m. One of them looked
like it Lad about thirty pages. The yellow one looked like it
had five or six. Then thoTe arc two more batches.
page 496 ~ I don't know how long they are. '.I haven't seen
them.
Tlrn Court: Suppose we receRs for five or ten minutes, and
counsel for Plaintiff will fnmiRh counsel for the Defendants
copim; of the various papers. Then the Court can determine
how much time will be allotted for that purpose.
Colonel Harris: If the Court pleases, we want Urn exact
papen; that he has been reading from and referring· to as he
testified.
The Court: That was nndcn;toocl.
Mr. Robertson: I want this understood, too, Your Honor,
that it is our contention that he lms a right to look at them,
but he hasn't a shadow of lep;al riglit for w·hat· he is asking
now. "'\Ye welcome the opportunity to give it to them and
they may take them and keep them as long- as tl1ey want
them.
The Court: It was imdcrstoocl that vou "tould receive these
papers at the end of tl1e examination.·
:rvrr. :Mullen: He knows we have a legal right to lmve them.
The statement that WC don't have a legal right is improperly
made.
·
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The Court: Gentlemen, if they didn't have legal right to
them, I wouldn't let them have them.
Mr. Robert.son: He might bave availed himself of our
courtesy.
The Court: It is a courtesy and it was agreed to. Then
there was C'ontcntion on the part of the Defen<lpage 497 ~ ants tliat they ha<l a legal right to it, and I don't
know that it became ncccssarv for me to rule on
it, since the Plaintiff agreed to furnish tJiem. Anyhow, they
will receive the papers. We will recess for five or ten minutes, and then I can tell yon ,vlwn to come back.
All right, gentlemen, you may confer.
(Brief recess.)
page 498 ~

( The following proceedings were had in Chambers:)

The Court: :Mr. :Mullen has a statement he would like to
make.
Mr. Mullen: I question tlieir rig;ht, Your Honor, to put
on Mr. Bryan's testimony piecemeal as they propose. I think
we are entitled to have his evidence-in-chief put on as a
whole so we know how to cross-examine. If we were to crossexamine on wlrnt is put in now and they still continue his
examination in chief, the second part of it may make unnecessary what we say or may put an entirely different phase
on what he said on cross examination. I don't think that they
have a right to do that.
Mr. Robertson: If Your Honor please, of course the whole
matter is completely within the discretion of the Court. Counsel for the Defendants announced yester<lay that if we put
in any interrogatories mid answers, they were going to insist
that all of them be read.
e have not vet finished our analysis, wllich we are mftking anew of those interro~;atories and
answers, and therefore we haven't determined yet how we
are goipg to meet that situation. "\Ye will determine it in due
course.
I have already stated about the applications of the laborers.
Tltat is a minor phase of it which !\fr. Cassidy, I understand,
will be ready on tomorrow. \Ye are going to put liim ori
whether he says they are forg·eries or whether he
page 499 ~ says they are genuine. V{e are g·oing to let everybody know ,:vlmt tlwy are. I don't know ,\That he
is going to sa~.,.. I think he .will say they are g-enuine: but if
he says they are false we will put him on anyway.

,v
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The other evidence from him, so far as I know, will be what
he may have to. testify about the interrogatories-I don't
mean the contents of them. I mean the way they were made
up or something like that, and about the photostats, the way
lie got the photostats. I have no idea of going back through
the merits of the ca$e again. I think the logical place for
that to come is at tlie conclusion of our case in chief. I don't
think that this is the proper time for the Court to make a
rt1oot ruling that if we offer Mr. Bryan hereafter, the Court
is not going to let him testify. I am perfectly willing to a bide
by our judgment of the Court as to what is the proper ruling
wheh the time comes.
We have finished our case in chief with the exception of the
record~ and those applications so far as I am now advised.
Of course there may he some tag ends tlmt I have overlooked
that we would want to cover later on. At the moment I don't
think of any, lmt that is customary and the approved J)ractice
iH a case that covers the scope that this case is covering.
Mr. Allen: Let me say something so you can answer that,
too, Colon(.ll, before you start.
page 500 ~
If Your Honor pleaRc, I do not underRtand that
a definite ruling has been made bv the Court that
if WC introduce anv of the inte1Tog·atories \Ve ]mve to read
thCil'.l all to the jury~ I think that is open. "While I don't want
to argue that now, we are thoroug-hly prepared to show your
Honor that that rule does not apply to interrogatories.
l[r. Robertson: Let me interrupt you just one moment.
What we are really trying· to do., .Judge, we are trying to
eliminate as much controversial matter as we can, to lessen
the labor of everybody on those.
Mr. Allen: In other words, Your Honor, jrn:;t to illustrate
wliat Mr. Robertson says, in the interro~;atorieR we asked
quest.ions relating to the official organ of the United 1\Iine
·vf orkcrs. Then we aRked a question asking them to produce
them. They proclucccl a batch of copies of the United Mine
Workers Journal tlwt tl1ick (indicating).
Mr. Fred G. Pollard: At your requc£it.
Mr. Allen: Do the~r mean to contend that we lrnve ~ot to
~it here until next Christmas to read everything- in the United
Mine ·workers .Journal? "\Ve asked them to nroduce them
aud when they produce them there are certain things in there
we want to read, only, and tlrnt is all we expect to read. That
applies as it applies to exhibits filed w·ith interrogatories,
because interrogatories proper call just for questions and answers.
page 501} l\fr. Rohe1·tson: "-re don't have to argue that
now.
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l\fr. Allen: I know, but I want the Judge to understand
that that is the question, and we wiH be here forever if we
have to read everything.
Leaving· that for tho moment, we have got to call :Mr. Bryan
back some time or other to testify on photostats of certaii1
of tl1e journals that they said they didn't have. They said
they had only certain copies and they would furnish us what
they had. ,:vhat they didn't furnish we want to introuuce,
perhaps, just a very few pl1otostats from the journal, photostats from the proceedings of tlie International Convention.
It will be absolutelv necessary for us to call Mi·. Brvan back
on those things w Iiich don't · relate to anything tha·t he has
already been examined upon. In other words, we are not
going to examine him on anytlling l1e has already been examined upon, and then if we put l1im hack on for those limited
purposes, they may cross-examine him with reference to the
limited examination wl1ich we have conducted of him.
.As ].\fr. Robertson lms said, the order of testimony and
the order of examination of witi1csses is entirelv within the
discretion of the Court, and it is iiot reversibic error. It
<loesn 't make auy difference wlmt the Judge does about it. It
just simply facilitates the trial, expedites it., and helps us
get along, because we want to eliminate all the
page 502 ~ photostats that we can. vVe want to eliminate
everythii1g that we can so as to g-et along. ·we
have no desire to keep them from reading anything they want
that is in the interrogatories or in the journals or in anything else, but we just want to keep the case to a minimum, if
possible.
Mr. Fred G. Pollard: Your Honor, just to clear up an
erroneous impression that I tlliuk l\fr. .Allen might lmve given,
the reason that they have got all those newspapers and all
these other documents in the interrog·atories is because tliey
didn't comply with the statute which tequires them to file an
affidavit describing the papers that they wanted. They have
gotten all these papers, and the law is if they propound interrogatories to us, we cannot put them in evidence, but if they
put them in evid~nce tl1ey have to read everything in them.
-Tbey must take t.lw good with the bad. I just wanted to clear
up that situation.
Colonel Harris: They asked me a question which I want to
answer when you get throug-h.
Mr. Freel G. Pollard: I am through, sir.
The Court: A 11 rigllt, Colonel Harris.
Colonel Harris: In reply to the argument tliat this is a
moot question that we are arg-uing, I submit that it is not correct. Counsel for the Plaintiff ani10unced in open Court in
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the presence and hearing of the jury that they were going to
call Mr. Bryan back and stated the purpose for
page 503 ~ which they would call him. If we liad kept quiet
and had made no objection, then when they did
call him back they could come up and say, "You assented to
it. The time for you to object was when we made our positive announcement, and on that announcement we didn't
finish our examiuation." So we are compelled to put in these
objections now. I don't think they are moot at all. They
have announced what they are going to do.
In every lawsuit, if the Court pleases, there is by skilled
trial lawyers a jockeying for position, and your Honor knows
that in any kind of a contest position has just as much to do
with final results as the skill of the players. It does two
things: It enable~ them to use Mr. Bryan to open and Mr.
Bryan to close, the witness also being· a lawyer. Then it deprives Mr. l\follen a11d irr. Pollard and myself of that information that he then gives wl1en we cross-examine him, when
we are making· preparations as to what we will do with our
witnesses. I submit if you were to conceded that it is a matter of discretion of the court, it is a discretion that should be
exercised in tlie customary way, aIJd let tllem finish with the
witness and then turn him over to the other side.
~fr. Robertson: Your Honor, I want to say just two things:
I don't want to argue this today, but we are prepared to argue the matter right this minute. Mr. Moore has
page 504 ~ the authorities and has the books with him if you
want to argue it.
1\fr. Mullen is wrong on his law on the interrogatories, what
Mr. Mullen said last nig]1t. "\Vlmt the statute sa:vs is that
all relevant and material parts must be read. That is the
sense of it. I have not memorized the statute. I submit that
that is the law and we are prepared to arg·ue it, but I don't
want to argue it now because I want to try to reduce it to a
minimum. lt""rankly, what I think we are going to have to
do is ask the Court to come here perhaps Saturday and go
through those things one at a time and rule what is relevant
and what is not relevant, and what is in and what is out.
Then if they insist that all relevant parts be read, I think we
have to read them. I don't think the law is that you have to
read a lot of irrelevant trash.
Coming along now to our putting Mr. Bryan on later, that
is within the sound discretion of the Court. If the Court clcf ei·s its ruling now and we offer 'Mr. Br~Tau ag a witness later
on, and the Court thinks we do it under unfair circumstances
or in a way that puts the Defendants at any unfair disac1:vantage, the Court at that time can exercise its discretion and
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rule that he cannot go to the stand. I have never tried a case
in Virg'inia yet where I have been denied the request for the
exercise by ~he Court of the discretion that we are requestmg now.
page 505 ~ Mr. Allen: I would like to make a brief reply
to wLat Mr. Pollard said there about our proceeding in an improper way to get those interrogatories.
Mr. Fred G. Pollard: I didn't say it was improper.
Mr. Allen: You said we didn't coinply with the statute.
The Court held in the famous Hobinson case, in 101 Va. 520,
and I want to read it. It is very short. I will read one paragTaph that may not have anything to do with it but it leach;
uptoit:
'' A litigant's attendance upon the trial may be compelle<l
by the issuance and service upon him of a suopoena under
code section 6-217 as amended by Act 1940, Chapter 159, as
the case with any other witness; but a party to a civil suit
as well as any other witness who is present in court may, of
course, be called upon to testify although be may not have
been served with a subpoena. The same principle applies to
subpoenas issued under Code Section 6-219 and 6-237. While
under these sections a witness or an adverse party may he
compelled to appear and briu~{ with him material documentary
evidence, should the witness or party be present in Court and
have in l1is custody the desired document., he may be lawfully
compelled by the verbal direction of the court to produce it,
although no subpoena has been issued therefor.''

Then t11e court citeR a number of authorities.
"\Ve have the pre-trial conference rule by statuie
now, and at the pre-trial conference :you can call
for any document, and the court says whether they arc presented. In these interrog·atories, they were a combination of
interrogatories, and then they said, '' If you have tlrnse reports or if this man made those weekly reports, produce them.
If this is the official journal of tho 1:nited :Mine orkers, produce it."
\Ve came here and tho transcript of the pre-trial ronference will show that when we got to those things Mr. Mullen
over there, I think it ,vas 1\fr. 1\fullen, said ""\Ve haven't A'Ot
all the copies of the journnl tl1at you want, but we will furnish
the copies ·we have." They di<l furnish a hatch of copies tl1at
thick (indicating). They ~HP here, nnd all we lrnve to do is
ask that they be produced. The sm11e way with the news, and
the same wav with those rcport8. Ju connection ,vith interrogatories
called for all sorts of reports. They are here.
page 506

~

,v

we
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AJl we have to do is ask to b~ allowed to produce them. 'l'he
fact tlmt we didn'tThe Court: Crri1 't I pass on that at the time?
Mr. Robertson: Yes.
Mr. Allen: Certainly.
Mr. Robertson: I don't see why we are arg·uing it now.
l\f r. Fred G. Polla rtl: I wm1t to straighten one
pag·e 507 ~ thing out. Mr. Robert~on said I quoted the law
incorrectly and it is he who quoted it incorrectly.
The Co~rt: ·we will have to go into that more thoroughly.
Mr. Mullen: On the question of interrogatories, if you
~r~ going to try to argue that, I want to be heard fully on
that. There isn't any qnei;;tion in the law a bout that. I didn't
know we were here for that. We are here to see for how long
we are going to adjourn.
The Court: I understand you wimt to adjourn until tomorrow morning.
:Mr. lfullen: Yes.
]\fr. Allen: May I make a suggestion here, then.
I am
just saying this out loud. If you are going to adjourn until
tqmorrow mornin~, we may be able and may be ready to go
on witl1 l\Ir. Bryan. 1\favbe 1\fr. Cassidy will have made his
~ep~rt by that time. }layl)e we w1ll Iuive these other documents reaclv hv that time. Then before we turn him over for
CrOSS examination YOU Will have alJ. tlli:;; testimon-v.
The Court: If )~on cnn do that, do it. I will ·1et the jury
go ~nm tomorrow morning at ten o'clock. In the meantime,
if you have an opportunity_, p;entl<?men, you mig;lit prepare me
a memorandum on these interrog·atories, the question having
been raised that you have to read them all.
l\f 1:. Mullen: Don't the Virg'inia cases settle it
pl,lge 508 ~ abRolutely?
l\Ir. Allen: I will save tl1at for anotl1er time.
The Court: It would be helpful if you could let me have
a nwrnorandum ·on tlmt tomorrow morning. I have your
memorandum, :Mr. l\fullen.
l\fr. Mullen: Yes.
Mr. Robertson: Have you given tlie Court a memorandum
and not given us a copy of it? If you ]mve, we would like that
courtes-v.
J\fr. Fred G. Pollard: You cite one of the cases in your
tri'a l lwi e f.
·
·
Mr. Roherhmn: I am saying· if you have given papers to
the Court I tliink I liave a right to have a copv of it.
Mr. l\:fullen: Cerhlinlv I will g:ive it to 1rou.
Tho Court: The Com:t would like to have an opportunity
to review the memorandum before passing on tl1e question.
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l\fr. Allen: ·what tµne woµld y9u Uke to have it in the
morning, Your Honor?
Mr. Robertson: Unless you are going to write it, let's
leave it where it is.
Mr. Allen: Tlie Judge said he wanted a memorap.dllni.
Mr. Robertson: I just wanted you :qot to put a deadline on
our work unless you are going- to write it.
]\fr. Allen: ·w~ have the aufqority.
J)age 509 } The Court: ·w11at time do you think th~ qµ{3stion will come up?
l\fr. Robertson: I can't tell.
l\fr. Allen: I don't think we will reach thatMr. Robertson: I want to confer with you before you com. mi t us, George.
The Court: Let the Court go in and adjourn the jury until
tomorrow morning and then we ·will come back in here.
(Brief recess.)
(Whereupon, at 12 :45 o'clock p. m. the jury was excused
until the following morning at 10 :00 o'clock a. m.)
(The following proceeding& were had in Chambers:)
The Court: IR there ~nything else that you gentlemen
want to take up before we adjourn f
l\Ir. Robertson: No.
The Court: I thought maybe yon gentlemen wer~ conferring· on something.
1\Ir. Robertson: No, sir.
The Court: "\Ye will meet tomorrow morning at ten o'clock.
("Whereupon, at 1 :00 o'clock p. m. the Court recessed until
10 :00 o'clock a. m. Friday, January 26, 1951.)

•

•

0

•

page 510}
,a,

Hearing in the above-entitled matter was resumed, pursuant to recess, at 10:00 o'clock a. m., before tbe Honorable
Harold F. SneRd, .Tud!re of the Circuit Court of the City of
Richmond, and a Speci'al Jury, on January 26, ~951.
··
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Alexander IJ mnilton Bryan.
Appearances: Archibald G. Robertson., George E. Allen,
T. Justin Moore, Jr., Francis V. Lowden, Jr., Counsel for the
Plaintiff.
A. Hamilton Bryan, President, Laburnum Construction
Corporation.
James Mullen, Fred G. Pollard, Colonel Crampton Harris,
Counsel for Defendants.
Also Present: Robert N. Pollard, Jr.
page 511 ~

PROCEEDINGS.

( Roll c~ll of the jury.)

Mr. Robertson: If Your Honor please, I would like to put
Mr. Bryan back for just a very few questions.
Whereupon,

ALEXANDER HAMILTON BRYAN,
the witness on the stand at time of recess, resumed the stand
and testified further as follows:
DIRECT EXA:MINA TI ON-continued.

By Mr. Robertson:
Q. Mr. Bryan, yesterday you testified regarding· .various
proposals for construction work which you submitted to
Island Creek and its associated and affiliated subsidiary companies for construction work which was not awareded to Laburnum. At my request have you made a tabulated statement
summarizing those estimates f.
A. Yes, sir.
(Defendants' counsel examining document.)
Colonel Harris: That is just summarizing t.hc ones talked
about yesterday?
Mr. Robertson: Yes.
Mr. Bryan, I hand you a statement and ask you if that is
such a summary f
The Witness: Yes, it is.
Mr. Robertson: I offer the paper in evidence
page 512 ~ and ask that it be marked Plaintiff's Exhibit No.
54.
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Alexa.1uler lJ mnilton Bryan.
(The document referred to was marked Plaintiff's Exhibit
54 and received in evidence.)
By Mr~ Robertson:
Q. Mr. Bryan, you testified previously that your field clerk
at the job site in Breathitt County,, Kentucky, was )Ir. :Maynard Ragan; is tlmt correct'?
A. Tbat is correct, he was the chief clerk.
(Document exhibited to Defendants' counsel.)

By Mr. Robertson:
Q. I hand you an une:xecnted printed form entitled '' 1vfemhership Application and check-off nuthorization, District 50,
United Mine ,vorkers of America,'' and attached to it is an
envelope addressed to Laburnum Construction Corporation,
918 East lVfain Street, Ricl1mond, Virgfoia, P. 0. Box 234,
attention Mr. A. Hamilton Bryan, with a cancelled postage
stamp and stamped Salyersville, Kentucky, J nly 16-it looks
like 7 a. m., 1949, and ask you ,,rliat that is 1
A. After Mr. Hart telephoned me 011 July 14 I talked to the
job superintendent Mr. Delinger, and also talked to Mr.
Ragan, and asked that they keep in toueh with the situation,
and if United Construction -workers or District 50 were trying to organize any of our workers, please to let me know.
On July 16 Mr. Rag·an mailed to me this form of a membership application and elwck-o:ff authorization, Dispage 513 ~ trict 50., which one of our laborers had turned over
to him.
1'Ir. Roberbmn: I offer tlw form and tl1e attached envelope
tog·ether in evidence and ask that they collectively be marked
Plaintiff's Exhibit No. 55.
(The document referred to was marked Plaintiff's Exhibit

55 and received in evidence.)
Bv 1\Ir. Robertson:
·Q. Mr. Bry-an, I hand you an nnexee11tcd printN1 form for
reco2:11ition of United Oonsfrnetion "\Vorkers, District 50,
U:wf\VA, bargainhlg ap;ent for employees in all matters pertaining to wap;es, hours of work, mid othc1· conditions of employment, and also a~;ree to meet within blank flays for tlw
purpo~e of negotiating a contract, wlliel1 yon lrn-v~ turned
over to me, and ask yon where you got that, if you recall.
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A. TLis is one of the papers which Mr. David Hunter gave
to me during· my conference with him in Pikeville on August
5. Mr. Hunter was asking me to sign an agreement with the
United Construction ·workers. This is a printed form, rather,
a mimeogTapbed form under the letterhead of the United
Construction w· orkers, Pikeville Regional Office, P. 0. Box
50, Pikeville, Kentucky, which l\Ir. Hunter said contractors
and other employers signed for the purpose of recognizing_
United Construction vVorkers and District 50 as the bargain.
ing agent for employees pending· the execl1tion
page 514 ~ of a more formal type of agreement after various
terms and conditions had been agreed upon.
J\fr. Robertson: I offer the sheet in evidence and ask that
it be marked_Plaintiff 's Exhibit No. 56.

(The document referred to was marked Plaintiff's Exhibit
56 and received in evidence.)

:Mr. Robertson: That is a short one and I would like to
read it to the jury, if Your Honor please.

"A. D. Lewis, Director. 0. B. Allen, Comptroller, United
Constrnction Workers, affiliated with United Mine vVorkers
of America, 900-15th Street, Northwest, vVashington, 5 D. C.
Address Replv to: Pikeville Regional Office, Post Office Box
50, Pikeville, Kentucky, Telephone 1031.
""\Ve the undersigned do herehy ag:ree to recop,'nize the
United Construction "\Yorkers, District 50, U. M. "\V. A., as
bargaining a~;ent for our employees in all matters pertaining
to wages, hours of work, and other conditions of employment
and also agree to meet within .... days for the purpose of
negotiationg a contract.
''U. C. \V. Representative. Date, Company's Name, AddresR, si~ned By. Sig1mtnre, Title, Approved hv, David Hunt.er, Acting- Dir()ctor Region 58. This paper Union made by
District 50, Ul\nV A.''
There is a union symbol on this which I can't read, it is
so small.
page 515 ~ If Your Honor please, that is all the questions
tlrnt. T have. to ask Mr. Brvan at this time. As I
said yesterday, I wish to reserve the· rig·ht to put him back
on the stand later in further proof of our case-in-chief, if
neccssa ry to do so. I state at this time I ha Ye, of course, no
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Harry E·cans Cassidy.
intention of coYering the same ground that he already has
been over, and I would expect the Court at that time to rule
whether the Court thought it fair for me to be permitted to
put Mr. Bryan back or not. I realize I take that chance in
what I am doing now and ask the Court to defer ruling on it
until tl1e question is actually presented.
· The Court: The Court will reserve its ruling.
l\Ir. Robertson: I might say that Mr. Mullen has agreed
with me t]iat Mr. Bryan mav now leave the stand before he
is cross-examined in order tliat I may put Mr. Cas}:;idy on to
g·ive evidence about these applications for ~embership that
have already been meutionP.cl in Mr. Bryan's testimony.
The Court: Very well. Stand aside, Mr. Bryan.
('Vitness excused.)

l\fr. Robertson: I call l\Ir. Harry C. Cassidy, please.
think Mr. Cassidy has not been sworn.
page· 516

~

I

"Whereupon,

HARRY EVANS CASSIDY
called as a witness for Plaintiff, having been first duly sworn,
was examined and testified as follows:
DIRECT EXA.l\IINATION.
Bv ~fr. Robertson:
·Q. l\fr. Cassidy, yom name is Harry C. Cassidy?
A. No, sir. Hnrr:v Evans Cassidy.
Q. ·where do you live?
A. Lower Hanover County, about half way between Old
Church and Cold Harbor.
Q. \Ylrnt is your pre~e11t hnsine~s or profession?
A. The examining of qnestioned documents.
Q. Will you state p;enrrally what experience you have had
in that work in the last 25 vears 1
.A.. I began the st.udv of 'them hack in 1915 while I was Superintendent for the Identification Bureau in the Kentucky
State Hefornrntory in Frankfort, Kentucky. I was an officer down there. I worked t11ere in 1915 and I came to Richmond and went to work for the Chesapeake & 011io Railway
Company. I was with the 0. & 0. unt:il 1948.. and then I quit.
I clicln 't 1;etire. I quit and went into this· husiness of document examination on my own hook. During that time I studied
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various questions that came up, read the books on the subject, did all the research work that I knew how to do and got
in touch with people up in the cities that knew a
page 517 ~ lot about it, and they tried to make something out
of me. As they say, they did the best tlwy could.
Mr. Albert S. Osborn in New York, I\fr. J. Fordyce 'N ood in
Cl1icago, and Mr. Herbert ·walter up at \Vinnepeg, Canada.
I got in touch with quite a number of those important people
and tried to do the best I could under the circumstances.
Q. How many years were you ,vith the C. & 0. t
A. Thirty-two years and 11 months and 15 days, I think.
Q. During that time did you have experience with the C. &
0. in examining the authenticity of various questioned documents which came through the C. & 0. offices in Richmond 7
A. Most every type of an examination, except will cases,
came up somewhere down through the C. & 0. during that
period, yes, sir.
Q.....t\.re you the man who did that work for the C. & 0. Y
A. Yes, sir.
Q. Throug·l10ut the system¥
A. Yes, sir.
Q. Have you had experience before today in testifying regarding· questioned documents in lawsuits?
A. Yes, sir.
Q.
ere you one of the handwriting experts in ·the Lindbergh kidnapping cases?
A. Yes, sir; one among nine.
Q. Could you mention some Virginia cases tbat
page 518 ~ you have been in?
A. I have heen in several will cases a round over
the State and in criminal prosecutions for extortion letters
and different kinds of cases like that.
Q. At the request of :Mr. Bryan, the President of Laburnum
Construction Corporation, have you made an examination of
16 application cards for A. F. of L. membership?
A. Yes, sir.

,v

page 519 ~

(Defendants' counsel examining documents.)

Bv Mr. Rol1ert.son:
·Q. Mr. Cassidy, I hand you 16 application forms, and I am
g·oing to call the names of them and p:et ~you to arrange them
alphahetically as I do so, so that I may question you about
them in that order.
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Harry Evans Cassidy.
Mr. Fred G. Pollard: Your Honor., we object to the introduction of these in any form, on the ground that no proper
foundation has been laid for their introduction.
Some of
them a re filled in, some of them nre not. ·we don't know under what conditions they were signed, whether the laborers ·
were coerced into signing them, who filled them in, whether
they were filled in before they were signed or after they were
signed.
Mr. Robertson: "To went over nll that yesterday, Your
Honor. That goes to the weight of it. I can only ask one
question at a time. I am going· to question him about the
authenticity of the signatures.
The Court: The objection is overruled.
Mr. Fred G. Pollard: Exception.
By Mr. Robertson:
Q. Harry Barnett.
A. ,Jerry Barnett, you mean?
Q. J\fr. Bryan says that they are numbered, so if you start
with 2 and come right on down, you will have
page 520 ~ them in order.
(Discussion off the record.)
By J\fr. Robertson:
Q. Mr. Cassidy, are t]1ose 16 application forms the forms
which you examined, at the request of l\fr. Bryan, to determine the genuineness of their signatures 7
A. I spent the day yesterday.
Q. Will you describe precisely ·what examination you made
to determine whetl1er the signatures were genuine or false 1
A. They supplied me what they snid they could prove were
known signatures, ndmittecl signatures, genuine sig11atures,
whatever you want to call them.
I went ·at it jnst like old Federal .Judge Cochran did in
Jr,, re Barney, Va. 2d. I laid the known writing; on one side
and the questioned writing on the other, in front of me, and
then I examined it point by point, clrnracter by character.,
quality by quality, characteristic hy characteristic. I did it
in the best- way that I knew how. The questioned signatures,
of course, were compared wit}1 the known signatures.
Q. What was t]w character of the unquestioned signatures
which you accepted as being- correct?
A. They looked like theY were on Government forms for de·auction of tlwir 'income tax and forms of the Labur-
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page 521 ~ num Construction Company. There were three of
them, three forms that were filled out and signed.
(Documents exhibited to Defendants' counsel.)

Mr. :Mullen: If Your Honor please, there has been no
foundation made for comparison with these. There has been
no foundation as to these.
Mr. Robertson: Are you objecting to them 1
Mr. Mullen: I object to them at this time.
By Mr. Robertson:
Q. Mr. Cassidy, I will ask you to turn now to Application
No. 1, which I believe purports to be signed by Lee Bach.
·
Based upon your examination and comparison, in your
opinion is that signnture the same as the signature upon tho
document with which you compare iu
The "\Vitness: Your Honor, I can't answer that question
until those documents arc proYed .

•

•

page 522 ~

•
ALEXANDER HAi\ULTON BRYAN,
recalled as a witness on helmlf of Plaintiff, lawing been previously duly sworn, testified further as follows: . .
DIRECT EXAMINATION (resumed).
nfr. Robertson: Do you ·want to look at them before I 6·L'e
them to bimf

(Documents examined by l\Ir. Fred G. Pollard.)

Bv l\fr. Roherb:;on:
·Q. l\fr. Brynn, I hand yon batch of documents with various
Rig-natures, and ask you if you turned thoRe over to Mr. CnsRidy vesterdav for him to use aR the bmiis of llis exnmination
. and compari~on to determine the genuineness of tl1e signa-
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tures of the appliactions that have been mentioned
~ and received in evidence here 1
.A. It is the standard practice of our Company
to have all employees, when they are hired, sign the Employees
\Vithholding Exemption Certificate, which shows l1ow many
exemptions he is claiming in connection with withholding
taxes. The employee also signs what is known as an Employee's History Hecord, which states 4is name., Social Security Number, age, residence, his father is, whether he is ·
married, and so forth, what his address is.
Also, in connection with work in Kentucky, it was also
necessary to have every ·employee sign a paper electing to accept the provisions of the Kentucky Workmen's Compensation Act. 1Ve understood that unless he signed such a paper,
the ·workmen's Compensation .A.ct didn't apply to him; so
we had every man sign thoge three papers on this job.
·when the question came up about the authenticity of the
siguatures on these application blanks, we went to our :files
and got tl1e Employee's History Records, the Employees
"\Vithholding Exemption Certificates, and their statements
accepting the provisions of the Kentucky Workmen's Compensation Act, for each one of these 16 people. They are the
papers which I have in my hand, and they are the ones which
I furnished to Mr. Cassidy to use in making his comparison of·
signatures.
·
Q. ·were they kept in the regular course of the
page 524 ~ business of the Laburnum Company?
A. They were kept in tlte regular course of
business, not only on the work in Kentucky, but everywhere,
the only exception to that being that the paper electing to
nccept the provisions of the Kentucky "\Vorkmen 's Compensation Act was done on all employees in Kentucky, but only in
Kentucky.
Q. Were those signed statements accepted by those who
sig·ned them as the basis npon wbicb those particular phases
of their connection with La burn um were acted upon?
A. Yes, sir. There are witnesses to the signatures on most
of the statements.
page 523

Mr. Robertson: Unless there is a request for it, I will not
offer tl1em in evidence. I think it just clutters up the recotd.
1\fr. Mullen: V\~e do not insist, Your Honor, on their being·
put in the record. "\Ve simply wanted the proper course to be
fo1Iowed.
Mr. Robertson: Will you stand aside, please, Mr. Bryan?
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("Witness Bryan temporarily excused.)
Mr. Robertson: Mr. Cas$idy, will you come back, please 1
page 525

~

·whereupon,

HARRY EVANS CASSIDY
recalled as a witness on behalf of Plaintiff, having been pre- ·
viously duly s,vorn, resumed the stand and testified further
as follows:
DIRECT EXAMINATION (resumed).
By Mr. Robertson:
Q. Mr. Cassidy, I hand you a group of papers bearing various sig11atures, and ask you to look at them and see if those
are the signatures which you used as the basis of your comparison of the application cardi:; you mentioned,
determine
the genuineness of the signatures on the application cards 1
A. These were the known signatures that were furnished me
to use as the standard of comparison with the questioned signatures, yes, sir.
Q. You have already stated the kind of examination you
made. I don't think it is necessary to repeat that.
I will ask you to turn to Application No. 1, Lee Bach. The
questions I ask you now arc based on your examination.
In your opinion, is the sig·nature of Lee Bach on the application blank the same as the unquestioned signature with
which you compared iU
A. Yes.
Q. If you will lay that a Ride and go to No. 2.
page 526 ~ ·what is the date of No. 1, :first 1
A. 4/18/49. All three of the documents bear
the same date.

to

l\fr. Robertson: I am asking· you to look at No. 1, the application blank. You haven't got them. You are lookin~ at
the wrong thing.

(Discussion off the record.)
Bv Mr. Robertson:
Q. I hand you No. 1., Lee Bach, and ask you what is the
date of that one?
0
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A. It is dated at the bottom, in pencil, 7/21/49. That is
July 21, 1949.
Q. I hand you now No. 2, Jerry Ba rnctt, and ask you
whether, based upon your examination, that signature is the
same as the unquestioned signature with which you compared
it?
A. Yes, it was, but this document is not dated.
Q. I hand you now No. 3, Dan Combs, and ask you whether
tb~t signature, in your opinion, is the same as the Ul1questionecl sig·nature with which you compared it°/
A. Yes, sir, absolutely, sir.
Q. ·what is the date of that omd
A. That is dated 7 /21 /49.
Q. I hand you now No.' 4, which bears the signature of Green
Conley, and ask you whether or not, in your opinion, that
signature is the same as the unquestioned signapage 527 r ture ,vtth which you compared iU
A. There isn't an~T unquestioned signature here.
On the Employees ,Vit.hl10lding Exemption Certificate here.,
the known one, the Laburnum documents here, the two forms
they filled out, this Green Conley signed by mark; and on this,
there is very good lwmlwriting· here tlmt doesn't even resemble this Green Conlev over here.
Q. ·what is your expla..nation of that, if any1
A. I would judge that this is-thus, by inference, that they
forgot to have the person who signed this make his rn~rk,
that somebody signed it for Green nn<l just neglected to have
him put his "X'' mark on it. That is all I know.

Colonel Harris: "\Ye move to exclude that pure guesswork
on the part of !fr. Cassidy.
The -witness: It is nothing else but a guess.
The ·Court: I will sustain the ·motion.
It is a guess. Gentlemen, disregard the evidence regarding
the '' X'' mark.
By Mr. Robertson:
Q. Is the ,vritten part of those applications, the handwriting part of those applications ahove the various signatures,
in your opinion, all in the same handwriting·f
A. As far as I can t("ll, they were, yPs, sir.
Q. Can you tell whet]wr or not the i;;i:.niature on the Green
Conley application is the smne writing- as tl1e
page 528 ~ bandwrithw: in tlle bod~r of the application?
A. It doesn't have any resemblance, and I don't
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think the person who filled this out could hardly write two
signatures like that "Green Conley" in the way it has been
here on this questioned document.
Q. You have no explanation, based on your examination?
A. I couldn't clo notl1ing but guess, and there is no use in
guessing about something.
Q. I ask you to turn to Ko. 5, which-first, what is the date

of No. 4¥
A. 7/21-N o. 41 They are all dated July 21, 1949, when
they are dated.
Q. Now, No. 5 bears the signature of Earnest Howard. In
your opinion, iR that signature the same as the unquestioned
signature with which you compared it?
A. Yes, sir, even though some of them are spelled
E-a-r-n-e-s-t and some E-r-n-e-s-t. On the questioned document, they are spelled E-a-r-n-e-s-t; and on the Laburnum
Company records, it is spelled once as E-a-r-n-e-s-t Howard
and twice as E-r-n-e-s-t. There has been, it looks lilrn an addition of this ''a'' in the ]Jmployees vVithholding Exemption
Certificate of tliis standard which has been fumished me. It
looks like the person might have started to write his name
E-r-n-e-s-t and then changed it to E-a-r-n-e-s-t, which, of
course, is the wrong spelling. E-r-n-e-s-t is the
page 529 ~ way to spell the person's name, if I am right in
my spelling.
Q. I hand you now No. 6, which bears the signature Hargus
Howard, and ask you if that sig·nature is the same as the unquestioned signature with which you compared it,
A. Yes, sir, in my best judgment they are the same, but
the "Hargus'' is spelled wrong·. H-a-r-g-i-s is the way to
spell Hargis. This is H-a-r-g-u-s.
·
Q. You are not an authqrity on the spelling of proper
names?
A. I know those families down through there, and I know
tile way they spell their names.
Q. Did you come from out there?
A. Yes, I come from Kentucky. I came from Clementsville,
Kentucky, and I know lots of people from Breathitt, Wolfe,
Magoffin, Floyd and Pike, and they are all good friends of
mine, too, most of them.
Q. " 7hy don't you go back l
.
A. I am doing all rig-ht, outside of court days. (Laugl1ter.)
Q. I hand you now No. 7, wliirh beam tl1e signature of ~Tohn
,Tordan, and ask you if, in your opinion, that signature is the
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same as the signature of tlie unquestioned document with
which you have compared it Y
.A.. I don't have any doubt about it whatsoever., but what
that is a genuine signature.
page 530 ~ Q. I bnnd yon now No. 8, which bears the signature of Burl King·, and ask you if, in your opinion,
that signature is t11e same as the unquestioned signature with
which you compared it?
A. The person who wrote these sig·natures, the questioned
sig·natur.es, didn't get on the line, the horizontal line of writing, as well a·s they did over on these, but they still have tl1e
same form, shape, size, proportion, pen lifts, beginning
strokes and ending strokes, ull the w·ay through. I have to
pronounce them genuine when they are that good.
Q. I hand you next No. 9, whieh hears the signature Ossie
Lovely, and ask you whether or not, in your opinion., that
signature is the same as tho unquestioned signature with
which ?OU compared it¥
A. Every element, feature, quality, and characteristic of
one shows in each. These all conform to each other, and
theRe· two conform with each other. All five conform together,
so I think they are good.
Q. I band you now No. 10, wl1ich bears the signature of
Luther Litteral, and ask if~ in your opinion, that signature
is the same as the signature of the unquestioned document
with whicl1 you compared it f
A. Yes, sir, I think unquestionably they are all written by
the same person.
Q. I hand you now No. 11, which bears the
page 531 ~ signature of George Miller, and ask you whether,
in your opinion, that signature is the same as the
signature of the unquestioned document with which you compared it?
A. I don't think two people could write two sets of signatures that bad and exactly alike and not be the same person.
(Laup;hter).
Q. Is that George Miller application dated?
A. No, sir. It is one of the undated ones, and very slightly
filled in. It hasn't anything but his name and the name
Decoy, Kentucky, on it.
Q. I hand you now No. 12, which bears the signature Matt
Miller, and ask you whether or not, in your opinion, that sig· nature is the same as the signature on the unquestioned document with which you compared it?
A. There is only one questioned sig'Ilature involved here.

iOO
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Matt didn "t sign it where be was supposed to sign it l1(n·e,
but be did put it in at the top. I think that top signature and
the bottom signature are the same as the three on these
Laburnum Company records.
Q. Is that application of Mnt Miller elated or undated 1
A. No, sir, it is not dated.
page 532 ~
Q. I band you now No. 1:3, which bears the signature Avis Salyers and ask in your opinion if
that signature is the same as the unquestioned signature with
which you compared it.
A. These two questioned sig·natures were so much alike
and the same length and heig·ht and so forth that I am a
little skeptical of them. The"'=" look like they might have been
copied from the same model. So I made a tracing of this
signature and this signature as a. test and held it up between
me and the light and they didn't coincide. So they arc the
signatures of the same person at the same time and it is
a genuine writing. I think the writing of this signature
agrees with the known signatures over there.
Q. ·what is the date of Avis Salyers' application·1
A. That is 7-21, July 21, 1949.
Q. I hand you now the application signed Green Stacy
and ask you whether in your opinion that signature is the
snme as the signature of the unquestioned document with
which you compared it.
A. I do. Green Stacy writes a very ra11icl signature that
would be very difficult to forge. Some of these poorly written
sig·natures are susceptible to tracing and forgery, but one
that is rapidly written by Green Stacy, like J olm Hancock's
signature on the Declaration of Indcpenclcnce, is mighty lrnrd
to imitate. It is hard to imitate good writing
page 533 ~ like that.
As a handwriting expert is the fnct that Jolm
Hancock's sig·nature is hard to forge the origin of the expression "Put your Jolm Hancock on it"1
A. Yes, sir; I think that is where it originated.
Poter Faunhill is anotl1er writer np in Boston that was
another hard one for anvbodv to imitnte.
Q. Green Stacy's appiicatfon is signed whaO
A. Green Stacy, 8-t-a-c-y.
Q. vVha t is the date?
A. ,July 21, 1949.
Q. I lmnd you now application w·hich bears the signature
Donald B. Trimble and ask you wl1ether or not that s1gna-
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ture in your opinion is tl1e same as the signature on the unquestioned document with which· you compared it.
A. I think it is the same and that is another very difficult
signature for a person to counterfeit Qr simulate. l\fr. Trimble write_s a very good hand. If he didn't have a man's name
I would think it might be a w·oman 's writing.
Q. What is tlie date of tllat application f
A. 7-21-1949.

Q. I hand you now application which bears tho signature
Green Tmsty, and ask you whether or not in your opinion
that signature is the same as the signature of the unquestioned
document with wbicl1 you compared it.
page 534 r A. Unquestionably, not a doubt in the world
in my mind about them.
Q. And is Green Trusty's application <lated or undated f
A. It is undated. That is a family name I never heard of
down there.
Mr. Robertson: You may cross-examine the witness.
The Witness: I forgot to mention that that form there was
filled in by Trimble, too. That is the only one that is not in
the same handwriting that apparently filled in the rest of
those forms.
CROSS EXA:VIINATION.

By-Mr. Mullen:
Q. You have no information whatever in regard to these
except what you lmve testified to for the purpose of determining the authenticity of the signatures. That is correct, is it
not?
A. I haven't anv inf orrnationQ. You lrnve no information in regard to these, how or when
they were taken or anything-, except what you have testified 1
A. Except what it sl1ows on the face of it. I am accepting
that.
Q. You do not know whether those papers have over been
questioned, the signatures on thor.;e, or not, do you 1
A. No, I do not. I nm acting· on faitl1 as far as
page 535 ~ the known documents are concerned and usi11g
my best judg·ment on the rinestioned ones.
Q I hand yon No. 1, Lee Bach. Is the body of that filled
outT
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A. Yes, sir.
Q. Is the handwriting in the body filling it out the handwriting of the nerRon who signed iU
A. Oh, I don't think so, sir.
Q. What date does that bear t
A. 7-21, July 21.
Q. Is that in the handwriting of the man who signed it1
A. No, sir; I don't think so. In my opinion1\f r. Roberfson: ·wait a minute. Let him finish, please,
before you interrupt him.
The Witness: In my opinion the filling in of the hicly of it,
everything· except the signature, was by somebody else than
the signer.

Bv 1fr. Mullen:
·ci. That is an application for membership in what?
A. The Unit.eel Brotherhood of Carpenters and Joiners of
America, ancl then it says at the bottom the Louisville District Council of Woodworkers Affiliated with the American
Federation of Labor.
Q. You don't see the word Paintsville
Salyersville on
there anywhere, do you?
A. Not on tl1is one, no, sir.
page 536 r Q. I hand you No. 2, Jerry Arnett. Is the body
of that .filled out?
A. Only with the name J eny Arnett, N octor, Kentucky.
Q. Is that the same handwriting as the signature 1
A. No, not as the signature.
Q. Wliat is the date of that 1
A. No date.
Q. To ·whom is that addressed, tllat application?
A. To the United Brotherhood of Carpenters and Joiners
of America.
Q. And down at the bottom the Louisville -District Council.
A. The Louisville District Council of Workers affiliated
with the American Federation of Labor.
Q. There is nothing about Salyersville or Paintsville on
that, is there?
A. No, sir.
Q. I band you No. 3, Dan Combs. Is that filled out in the
body of it?

or

A. Yes, sir.
Q. Is the handwriting in which it is filled out the same as
the handwriting· of the person who signed it t
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A. No, sir.

Q. What date does it bear?
A. 7-21-49.
Q. To whom is that addressed?
A. It is addressed to the United Brotherhood of Carpenters and Joiners of America, Louisville District Council of
Woodworkers affiliated with the American Federation of
Labor.
Q. There is written in there at the top the word Salyersville, isn't there 1
A. Yes, sir.
Q. And Local-1
A. 697.
Q. That is different from those that you have already
passed on?
A. It is in addition to what the others were, yes, sir.
page 537

r

(Defendants' counsel conferring)
Bv nfr. Mullen:
·Q. Is that dated?
A. Yes, sir; this is <lated July 21~ 1949.

1\fr. Robertson: Let him complete his answer before you
ask him another question. You are inadvertently cutting in
on the witness before he .finishes.
:Mr. Mullen: I thought he had finished.
The Witness: I thought I had, too.
l\Ir. Robertson: I am wrong, then.
The Court: Mr. Robertson, you are in error (laughter).

page 538

~

By l\fr. Mullen:
Q. I hand you No. 4. Is that .filled int
A. Yes, sir.
Q. Is the writing filling it in t11e same as the writing· of the
person who sig11ecl it?
A. No, sir; not in my opinion it is not.
Q. ,vhat is the elate of iU
A. .July 21, 1949.
Q. Is that the handwriting of t11e signed
A. No, sir; only the signatures.
Q. That is addressed to.A.. United Brotherl1ood of Carpenters and Joiners, Louisville District Council of Woodworkers affi.1ia.tecl with the
American F'ederation of Labor.
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Q. Does that have the words Salyersville, Kentucky, up
above that?
A. Yes, sir, up at tbe right-band corner.
Q. And on the left-hand corner¥
A. Local 697.
Q. I hand you No. 5. That is Earnest Howard. Is the
body of that filled int
A. Yes, sir.
Q. Is the handwriting in which it is .filled in the same as
that of the signer 1
A. No, sir; not in my opinion, sir.
Q. Is it elated?
pag·e 539 ~ .A. Yes, sir; 7-21-49.
Q. Is the date in handwriting of the signerf
A. No, sir..
Q. To whom is that addressed 7
A. United Brotherhood of Carpenters and Joiners, Louisville, District Council of W oodworkcrs affiliated with the
American Federation of Labor.
Q. Does that bave anything else up in the right-hancl
corner?
A. It has the notation, Salyersville, Kentucky on the rightband side and Local 697 on the left.
C

•

•

Q. I band you No. 6, Hargus Howard. Is that filled in 7
A. Yes, sir.
Q. Is that handwriting the same as that of Hargus Ho,vard Y
A. No, sir.
page 540 ~ Q. Has it a date¥
A. Yes, sir.
Q. Is the date in the same hand,vriting as Hargus How- ·
ard's?
A. No, sir.
Q. To whom is that addressed f
A. That is addressed to the United Brother]10od of Carpenters and Joiners of ~i\.merica, LonisYille District Council of
V/ ooclworkers affiliated with the American Federation of Labor.
Q. Does that have any addition at the top al)ove the application?
.A. It has Salyersville, Kentucky up at the right-hand side
and Local 697 over on the left-band side.
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Q. I hand you No. 7, John Jordan. Is the body of that
filled in?
A. Yes, sir.
Q. I notice there is an "x' '.
A. In front of the signature.
Q. In front of the signatures. Do you take that merely as
a check?
A. No, sir. I think that was put there to show the man
where to sign. It is frequently done.
Q. That is the question I asked you. You repage 541 ~ g-ard it as a check and not as a signature 1
·
A. Not as a mark.
Q. Is the body of that filled out ?
A. Yes, sir.
Q. Is that in the same writing as Jordan's t
A. No, sir.
Q. And the date on it 1
A. 7-21-49.
Q. That is addressed to whom 1
A. United Brotherhood of Carpenters and J oincr:;.;, Louisville District Council of vVoodworkers affiliated with the
American Federntion of Labor.
Q. Is there any addition at the top?
A. It has Salyersville, Kentucky on the right-band side and
Local 697 over on the left-hand side.
Q. I liand you No. 8, Burl King. Is that filled in 7
A. Yes, sir.
Q. Is the handwriting in which it is filled in the same as
that of the signature f
A. No, sir.
Q.· Is it datecH
A. Yes, sir ; 7-21-194D.
Q. To whom is it addressed?
A. United Brotherhood of Carpenters and .Toiners, Louisville Couneil of Woodworlrnrs affiliated with the
page 542 ~ American Federntion of Lahor.
Q. That has an addition?
A. Salyersville, Kentucky up at tlw rig·ht-hand side, Local
697 over to the left.
Q. I hand you No. 9, Ossie Lovely. Is that filled in?
A. Yes, sir.
Q. Is the lJody of the form filled in in the handwriting of
the signer¥
A. No, sir; not in my opinion.
Q. Is it dated?
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A. Yes, sir, 7-21-1949.
Q. Is that in the same handwriting as the signature·¥
A. No, sir.
Q. To whom is that addressed¥
A. To the United Brotherhood of Carpenters and Joiners,
Louisville District Council of Vv oodworkers affiliated with the
American Federation of Labor.
Q. Is there any pencil addition?
A. Salyersville, Kentucky over on the right-hand side, Local 697 over to the left.
Q. I hand you No. 10, Luther Literal. Is the body of that
filled in¥
A. Yes, sir.
Q. Is the handwriting the handwriting of the person who
signed it7
page 543 } A. No., sir.
Q. Is it dated?
A. Yes, sir; 7-21-49.
Q. Is the writing· the same as that in the body 7
A. Not in my opinion. Salyersville is up on the right-l1and
corner and Local 697 over on the left.
Q. I hand you No. 11. Is it supposed to be George Miller!
A. Yes, sir.
Q. Is that the one that you questioned?
A. No, sir.
Q. That is the one that is ~o bad no two people could make
it the 8ame.
A. I don't think any two people could write that bad.
Q. fa the body of that filled in?
A. Only in part. It just has the name Georg·e Miller, Decoy,
Kentucky.
Q. To.whom is it addressed?
A. Addressed to United Brotherhood of Carpenters and
,foiners, Louisville District Council of ·woodworkers affiliated
with the Americm1 Federation of Labor.
Q. Does that have Salyersville on iU
A. No, no notation of Salyersville.
Q. No local number on it?
A. No, sir; nor date of birth and none of the
page 544 ~ other questions asked.
Q. Is it dated¥
A. Ko, sir.
Q. I hand you what purports to be the application of Matt
Miller. Is the application itself filled out at alH
A. It only has the name Matt ]\filler, Decoy, Kentucky.
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Q. .And the application is not signedJ is it?
.A. It is signed below and filled in at the top with Mat
Miller.
Q. But the actual application there-A. Oh, no, the application doesn't have anything but :M:att
I\Iiller, Decoy, Kentucky.
Q. Up at the top, and not signed?
A. Up at the top. That is not signed. It is just signed at
the bottom.
Q. Signed in that headed '' authorization for representation
under the National Labor Relations .Act"f
.A. That is right.
Q. But the application to join the union is not signed at
all?
.A. No, sir; it is not.
Q. Is there any date on it 1
.A. No, sir.
Q. Is there anything about Salyersville or local f
A. Neither one; no, sir.
page 545 ~
Q. I hand you No. 13, Avis Salyers. Is that
filled inf
A. Yes, sir; it is filled in.
Q. Is tl1e handwriting· in which it is filled in the same as
the handwriting of the signer 1
A. No, sir.
Q. Has it any date¥
A. Yes., sir; it is dated ,July 21, 1949.
Q. Is that the same handwriting as the signer?
A. No, sir.
Q. To whom is that addressed?
.A. To the United Brotherhood of Carpenters and Joiners,
Louisville District Council of Woodworkers affiliated with the
.American Federation of Labor.
Q. Is there anything about Salyersville f
A. It has in pencil Salyersville, Kentucky up on the righthand side of the application, and Local 697 over on the lefthand side of the application.
Q. I hand you No. 14, Green Stacy. Is the body of the application filled in?
A. Yes, sir.
Q. Is that in the handwritinp: of tl1e signer t
A. No, sir; not as good handwriting as the signer.
Q. Is it dated?
A. Yes, sir; 7-21-1949.
page 546 ~ Q. Is that in the handwriting of the signer?
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A. No, sir; I don't think so.
Q. Does that have anything about Salyersville i
A. No, sir; it doesn't, or No. 697 either, and it is addressed
to the United Brotherhood of Carpenters and Joiners, Louisville District Council of "\Voodworkers affiliated ,vith the
American Federation of Labor.
Q. I hand you No. 15, which is the application of Donald
B. Trimble. Is the bodv of that filled in 1
A. Yes, sir.
"'
Q.. Is that the same liandwriting as the signature?
A. Yes, sir; in my opinion Donald B. Trimble filled in that,
all except the Local 697 and Salyersville.
Q. That was not filled in in his handwriting¥
A. That is not in his handwriting.
Q. That was ·addressed toA. The United Brotherhood of Carpenters and Joiners,
Louisville District Council of ·woodworkers affiliated with the
American Federation of Labor.
Q. But it has abo,Te in the right-hand corner the addition of
Salyersville l
A. Yes, and in the left-hand corner 697, but not in his handwriting.
Q. Did I ask you if tlmt was dated 1
A. No, you didn't; but it is dated 7-21-1949.
page 547 } Q. Is that inA. I think Donald put the figures on there., too,
he dated it.
Q. I hand you No. 16, Green Trusty. Is that filled inf
A. Only in part. It just has the name Green Trusty, Decoy, Kentucky. It is signed and it has an "x'' mark in front
of it.
Q. Is the name in the body of it and the location in the
handwriting of the signer 1
A. No. Green couldn't write that good.
Q. Is it dated Y
A. No, sir.
Q. To whom is it addressed¥
A. It is addressed to the United Brotlwrhood of Carpenters
and Joiners, Louisville District Council of vVoodworkers affiliated with the American Federation of Labor.
Q. These applications are in the form of a letter, with postage paid, so they could be mailed, are they not?
A. Yes, sir.
Q. To whom are tliey addressed f
A. To the Louisville District Council of Woodworkers,
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Room 204 Torhitt Building, 406 South Fifth Street, Louisville,
Kentucky. It is what is known as a business reply envelope.
Q. I know that all of them show at the top that they have
been sealed and torn open. "\Vere they sealed
0 ·e 548 L wlrnn thev were 0 -iven to vou?
a
P b
(
•
e
.
A. No, sir.
Q. So you know notliiug about that.
A. No, sir ; I do not.
Q. Did you com pa re the handwriting in tl1e body of those
instruments with each other, that is, bandwriting with handwriting in the body i
A. Yes, sir.
Q. Are the larger number of them in the same handwriting¥
A. I would say all of them were except Burt Trimble's.
Q. All except Burt Trimble's are in tlw same handwriting·.
A. Yes, sir .

•
page 549 ~

•

•

( The following- proceedings were hacl in chambers.)

Mr. :Mullen: ,Judge, we have :Mr. Holt, a member of the
firm of Elkins, Durham & Kemp, nccountants, and we would
like now to put the books at his disposal and to know how it
can be done.
Mr. Robertson: You want to do what f
Mr. Mullen: ,,7 e want to make arrangements for carrying
out the authorization given us yesterday to examine the books.
Mr. Robertson: I think ho can go down there and have our
representative there, l1ave l\fr. Bryan's representative there.
"\Vbat firm is l\fr. Holt from?
:Mr. Mullen: Elkins, Durham & Kemp.
Mr. Robertson: ,v1iere is that?
Mr. :Mullen: 1201 State Planters Building.
Mr. Roebrtson: I don't see anv reason whv he shouldn't.
Mr. l\Iullen: Get 1\Ir. BrYan to ·come in.
·
Mr. Robertson: I thomd1t vou wanted l\Ir. BrYan to come
out whenever vou mcntio11ed i1is nmne.
·
l\Ir. 1\Iullen :· Not on tl1at partiC'nlflr question.
l\Ir. Allen: I think it iH all understood.
l\Ir. l\In11en: \Ve want to do it in 1ime.
The Court: He wants to g-et to work on it.
Mr. Roberb,on: I al~o under~tancl 1\[r. Brvan
page 550 } wants his accountant 1llerc, and wants l\fr. Le ach
._
there, since they can help.
0
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Mr. Fred G. Pollard: Provided that it won't delay things
to have him there.
Mr. Robertso1i: It cloesn 't make anv difference whether it
delays it or not.
.,
The Court:
ould it be helpful to you, Mr. Holt, to have
. these gentlemen, who are familiar with it?
Mr. Holt: It probably would be.
The Court: I think it would be.
Mr. Fred G. Poll a rd: V{ e understand he is entitled to see
everything except the income tax returns.
Mr. Robertson: Th(_} Judge can't make any such-I dicln 't
mean any reflection on 1\fr. Holt at all. The Court is not going to make any such blanket ruling as that. l\fr. Pollard
certainly doesn't. know any more about accounting tlmn I do.
They have reputable accountants to go clown there and see
whatever is necessary for them to come up with what they
think is the necessarv information that the Court directs them
to give. They are reputable certified public accountants, and
our people are p;oing· to cooperate with them to that end.
Mr. l\Iullen: l\Ir. Bryan.

,v

(l\fr. Bryan entered the room.)

:Mi·. l\Iullcn: l\Ir. Bryan, we just want to make
arrangements for J\fr. Holt, who is a member of
the accounting firm of Elkins, Durham & Kemp,
to start work without delay. He is here. Can you give instructions for him to go to work now?
Mr. Robertson: I told them that you wanted your cmnpan~·
accountant and also ]\fr. Leach to be there to cooperate and
~ollaborate with Mr. Holt and help in any proper way they
can.
l\fr. Bryan: That iR a rig-ht bi;z order. It goe8 back to the
l1eginning of 1941. I have already instructed our people to
Rtart assembling the records, and we bad pla1mecl to have
them available heg·inning· tomorrow morning-. 1Ne are havjng photostatic conies made of portions of tl1e auditor's reports which g·iye detailed information on ever~.,. job that we
Jrnve done from 1941 throu~rh the encl of 1950, showin!?' sales,
the direct cost of sales, and the job profit or loss. That is
going to be the simplest way to handle it.
If this gentleman over here, or any other accountant.. in
my opinion, undertakes to verify· everything shown on these
reports over a ten-year period, the trial won't finish for two
or three months.
pag·e 551

~
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\Ve will also ask our accounting firm, Leach, Calkins &
Scott, to collaborate with the firm of Elkins, Durham &·Kemp,
to assist them. Perhaps the data can be supported by notes
that Leach, Calkins & Scott have made during
page 552 ~ their periodic audits.
I understand from our auditors and accountants
that it would be an exceedingly difficult job, if not almost im~
possible, within One period of time allotted, for Elkins and
Durham, or any other accounting firm, to go back and segregate out of the various accounts the data that is already compiled on the audit reports of Leach, Calkins & Scott.
The Court: :Mr. Holt has indicated to the Court that he
thought their assistance would be helpful.
1\Ir. Bryan: I waR not able to g·et in touch with :Mr. Leach
yesterday, and of course, I have been here all this morning.
"\Ye started the ball rolling.
The Court: And you
be ready by tomorrow morning!
Mr. Bryan: "\Yc plan to be ready by tomorrow morning.
That was our schedule.
Mr. Fred G. Pollard: Judge, I don't think that we want
to go in and verify things that already have been clone by
Leach, Calkins & Scott., but we want their results. I understood yesterday we were entitled to the audit reports, ·and
Mr. Bryan says he is having portions or parts of the audit
reports photostated.
page 553 ~ Mr. Robertson: Let me say something here,
J udg·e. It seems to me that we just talk, talk,
talk, and are not getting anywhere. The Court has indicated
what we want. We liave thoroughly responsible accountants.
In good faith we are going to cooperate with them. If Mr.
Holt thinks be is not getting cooperationThe Court: You will report to your attomeys and let the
attorneys report 1o me if you art=.i not getting what you want.
Mr. Pollard: There is one thing we know we want. You
have said we are not entitled to the income tax returns. We
would want this fig·ure, and it is not g·iving us the return. We
would like to lmow the figure that Labumum Construction
Corporation reported to the State of Kentur,ky and the State
of "\Vest Virginia for 1948 and 1949 as its figure for net income taxes on which the fax was b3scd.
i\fr. Robertson: Your Honor, we think they have no right
to it.
Mr. Fred G. Pollard: That is not seeing- the returns. They
claim so much profit out there. We just want to know wliat
they reported to those states as taxable income.

,vill

712

Supreme Court of Appeals of .Virginia.
Harry Evans Cassidy.

The Court: It wouldn't take long to furnish that information. Let the Court take that point under advisement, and
when you are through with the audit by Mr. Holt, take that
matter up with me again. lt wouldn't take long
page 554 ~ to g·et those figures, I imagine. It wouldn't take
- more than 10 or 15 minutes. The Court will take
that request under advisement.
Mr. Robertson: That is all right.
The Court: As I say, it would take but a few minutes to
get that. ·. ·
Mr. Fred. G. Pollard: I don't think the other information
we want will take terribly long.
The Court: I do believe that all these gentlemen, the CP 's
and professional men are of good standing, and I think probably collaboration would be helpful and would save a lot of
time.
Mr. Robertson: I think they know a lot better what to do
than we can tell them.
The Court: Better than the Court and I guess counsel.
Mr. Allen: While we are in here, Your Honor, I think yesterday we promised Your Honor we would let you have a
memorandum in connection with t11ese interrog·atories.
The Court: Yes.
Mr. Allen: I have about completed that memorandum but
I had to come back in Court this morning before they were
quite finished. If I get that completed and g-et it to Your
Honor this evening· after adjournment and a copy to counsel,
will tllat be all rigbU
The Court : Yes.
·
Mr. Allen: It may be some seven or eight
page 555 ~ o'clock before I get it to you hut I think I wilf be
able to get it to you before that time.
The Court: Very well.
Mr. Allen: I wfll have to send it to you by special messenger to your home.
The Court: It may be that I will be coming in town for a
few minutes tomorrow. On 11 me at l10me tonight if you don't
mind. It might save a trip. I may have to come in tO"wn
for a few moments and I could pick it up then.
·
Mr. Mullen: You arc going to give us a copy of that?
Mr. Robertson: Yes.
The Court: Of course you will fumish l\Ir. 1\follen a copy.
l\fr. Allen: Y m;. I stated that.
Mr. l\Iullen: ,vhat you furnished was a -veQr sketchy one,

United Const. Workers v. Laburnum Const. Corp.

713

of course, and we didn' think there was any question about it.
Mr. Allen: Where would you want me to deliver the
copy and to w horn 1
-Mr. Mullen: ,Vhat time'f
( Off the record.)
:M:r. Mullen: Mr. Holt., I don't think we need to keep _you
any long·er. You know where the Laburnum Corporatior{ is.
You can go there tomorrow morning and get in touch with
them.
page 556 ~ Mr. Robertson: I think they open there at eight
o'clock.
The Court: vVe are about to start the cross examination of
Mr. Bryan, are we not 1

(Mr. Holt left the room.)
The Court: Gentlemen, you will recall that on January 22
counsel for the defendants moved the Court to permit Mr.
F1·ed Pollard to examine and cross-examine witnesses on behalf of District 50, and either Mr. ,James Mullen or Colonel
Crampton Harris to examine and cross-examine witnesses mi
behalf of the United Construction Workers, and the United
Mine Workers of America, which motion was objected to by
counsel for the Plaintiff. Do you gentlemen still object to
that motion 7
Mr. Robertson: Yes.
Mr. Allen: I object to that, Your Honor. Where they arc
closely connected like tl1is, it is not permitted.
The Court: Do I understand you still object 1
Mr. Allen: Yes.
The Court: Gentlemen, I have given careful consideration
to this motion, and the record diseloses that all three of these
gentlemen have appeared for and represent all three of the
defendants in this case. It appears to the Court that tbe
practice in the c.ourts of this Commomvealth under similar circumstances is to permit only 011e attorney for the
page 557 ~ defendants to examine a witness of the defendants
and to permit only one attorney for tlw defendants to cross-examine a witness of the Plaintiff, and not have
the privilege of cross-examining the witnesses of the defendants. Therefore, the motion is overruled.
l\fr. Fred G. Pollard: ,Ve note an exception.
The Court: All right.
Mr. Mullen: Your Honor, there is one otller matter we
would like to take up.

714

Supreme Court of Appeals of ,Virginia.

Mr. Robertson asked Your Honor to postpone a ruling· to
the question of interrupting 1\fr. Bryan's testimony at this
time and putting him back for some of their major testimonyin-chief. I know it is in the discretion of the Court, and I
know it is permitted where some question has been overlooked
or something of that kind, but having him break into what
he admits is his main evidence, bis evidence-in-chief, and a
considerable amount of it, and then call on us to cross-examine
on ·a part of tlic evidence-in-chief and later put on a whole
lot more evidence I think is a disadvantage to the defendants
under which we ought not to labor.
The Court: Mr. Mullen, the Court prefers to defer ruling
on that question until l\fr. Bryan is offered again as a witness in this case.
Mr. l\Iullen: The reason I was asking Your HonorThe Court: But I ,vill sav this. If the Court
page 558 ~ decides to let him take the stand ag·aiu, counsel
for the defendants will have every opportunity
to cross-examine him.
Mr. Mullen: I knew we would have that, but the clamag·e
has been done then.
Mr. Fred G. Pollard: Your Honor, of course we don't
know ,vhat their plan of presenting their case is, but we can
speculnte, and we think that what the plaintiff is doing is that
if at the end of the trial they feel that they haven't proved
agency in some other wny, then they are going to put Mr.
Bryan hack on with the interrogatories.
The Court: As I understand, they want to put Mr. Bryan
back on or may want to put him back on before they close
their case.
Mr. Robertson: That is right.
Mr. Mullen: Before they close their case, yes.
The Court: Before you put on any evidence at ali.
Mr. Fred G. Pollard: But they are going to wait to see
whether they can get certain evidence in before, and if they
are denied the rig·ht to put that evidence in, then tbev will
come back with Mr. Brvan.
"
Mr. Robertson: .J uclg-e, this is the answer to the thing.
Mr. Pollard admits that he is conjecturing. He doesn't know
\\rhat ,ve are going to do at all. If we are taking the risk in
what we are doing, if we want to put l\fr. Bryan back before
we close our case-in-chief and tho Court thinks
page 559 ~ that the circumstancei;:; under which we are doing
it are unfair and unjust to the defendant, of
course tlic Court will rule we can ~t do it.
The Court: I think the Court will be in a hetter position

-~-~---
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to rule on tliat question at tlrn time ~rou offer .Mr. Bryan.

Mr. Robertson: w· e might not offer him.
The Court: If you do offer him. That is the position the
Court takes, gentlemen.

page 560 ~

( The following proceedings were had in qpen
court:)

The Court: All right, l\fr. Bryan, will you take the stand.
,Yhereupon,

ALEXANDER HAMILTON BRYAN
recalled as a witness on be]mlf of Plaintiff, having been previously duly sworn, was examined and testified as follows:
1\fr. l\folJen: If Your Honor please., tlie defendant without
waiving any of the objections heretofore made will p1·oceed to
cross examination.
The Court : Very wen.

CROSS EXAl\HNATION.

Bv Mr. Mullen:
·Q. l\fr. Bryan, you stated near the end of your testimony
that a prominent businessman-was it of Paintsville or Salyersville-came to your superintendent and hroug·ht a messag·e that if he wanted to p;o out of Kentucky under his own
steam, he had better go 1 "Who was that businessman 'f
.A. Mr. Adams.
Q. 1V1iat h, his first name?
A. I don't know.
Q. ,v11erc did he live 7
A. Salyersville, I was told.
Q. Salyersville. He came as a messenger from someone
elsef
A. That is what Mr. Delinger was told.
page 561 ~
Q. Diel Mr. Delinger state :whether he told him
from whom he was bringfog the message?
A. Yes.
Q. "\Vho was that,
A. J\fr. Deling·er told me United Construction Workers,
District 50.
Q. Who?
A. United Construction Workers and District 50.
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Q. I asked you from what individual he brought the message.

Q. No, He didn't tell me that. Mr. Delinger will be here
to testify and you can find out from him.
Q. Mr. Bryan, you have put in evidence the contract of
October 28, 1948, which provided for necessary construction
work at installations, the preparation of a coal tipple, a coal
preparation plant, for the Pond Creek Pocahontas Company
in Breathitt County, Kentucky. The contract described the
work tq be done, the basis of the payment to you and other
conditions. You testified you went over this proposed work
and were advised that other work was to be done there, ancl
you claim that you ,vere assured that you would get the other
work ,vhich you subsequently in your testimony have itemized.
""\Vere you given any contract for other work at the time you
entered into the contract of October 28, 19481
A. Mr. Salvati, who was then the Vice Presipage 562 ~ dent in Charge of Operations of Pond Creek Pocahontas Company, and also of Island Creek Coal
Company, agreed-I might say first he told me about the
additional work and said what it was, said that it had been
approved by the Board of Direct9rs, that he wanted us to
do it, and it was agreed that we would do it on the basis of cost
plus 5 per cent. The work amounted to over $600,000.
Q. Did you enter into any written agreement with him for
extra work at that timef
A. No, there was no written agreement.
Q. ,vas any assurance given you that the additional work
which you have outlined, which you claim was promised you,
would be done regardless of conditions or developments?
A. l\Ir. Salvati said that the most important thing· to do
was to get the coal preparation plant. in operation as promptly As possible, that the C&O was spending several million
dollars bringing· in railroad tracks and making the tunnel
through the mountain for the tracks, and that it was estimated that they would be ready some time in May 1949, and
that this work had to be clone by tliat time so that the plant
could be put in operation. First Pond Creek wanted to be
able to ship coal, and the C&O wanted to get freight for l1auling· coal, and nobody wanted to hold up anybody. else. He
said that on the additional work we could also start almost
rip;ht away the construction of 25 of 200 houses
page 563 ~ which were going to be needed. That was to take
care of the Pond Creek employees and other people who would be there at the little development which was
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nfterwards known as Evam;ton. Other work was to follow.
Thete wns a big development planned which he outlined to
me wl1ieh had been approved bv the Board of Directors, and
he said that the work at the plni1t was going to he constructed
during the winter under the most adveri:;e conditions you
could imagine, just like going· up into the wilds of .Ala~J{a.
There were no facilities at all. -we would liave to prowde
everything. He wm1ted us to do all the rest of the additional
work. It was agreed then and there that we would do it..
Q. I will ask you the question in another form. Vilas not
the Pond Creek PocahonhlR Company entirely free to change
their plans nucl to change their intention to do all of the work
which you have outlined if conditions changed or if they saw
fit so to do.
A. There were no dates set, l\fr. :Mullen, for startin,g the
additional work. As I said, he told us that he wanted us to
start on the 25 houses pretty ouickly because he needed those
facilities. He sai<l that later on they were going to hnve a
number two or number three mine, and when they were ready
for that they wanted us to put in the concrete foundations.
A little later they said they lmd to have telephone
page 564 ~ comnrnnicati<ms to and from the job site, and lie
wanted us to run a telephone line from Cnn·er 11
miles over to the job site. That was some additional work
that 1\fr. Salvati <lidn 't mention at tl1e time ·when ,-ve talked
about the additional work. He said that as the coal preparation plant got into operation and more people ,vere there and
more thing·s were needed, there would be machine shops ana
schools, a church, warehouses and stores; there would he all
this additional work that would come along· in the ordinary
t1c:velopment of their plant. If Pond Creek Pocahontas Company decided to nbandon the operation and never had put up
the work, that would be one thing; but if they did it and we
had assurance they were g·oinp; to do it, we were going to do
it on a cost plus 5 per cent basis.
Q. But they were entirel? free, so for as any binding contract witl_i you was concerned, to change their plan for that
additional work.
A. If Pond Creek Pocal1ontas Company had decided to
stop the whole tl1inµ;, I dou 't think we would have had a law
case against them, if that iR what you wnnt.
Q. You considered that the promi~e of that work, the understanding that yon would have that work, ,vas one of the
considerations for the contract of October 28, 1948, to which
you entered.
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A. l\f r. Salvati said it was.
Q. As one consideration.
page 565 ~
A. I regarded that as one of the considerations.
Q. For entering into that contract.
A. I don't snv that we woulcln 't have entered into the contract without
but 1\fr. Salvati volunteered the information
and he seemed very pleased with the work we had done. He
outlined al1 this aclditional work, and he wanted us to know
about it. 1\fr. Salvati said he wanted us to go into the thing
with our eyes open, that it was going to be a rough, tough,
mean job to do, and that in deciding whether we would take
it he would like us to know about this additional work which
lie wanted us to do, and that he said he would agree for us
to do.
Q. The next contract that you received after October 28,
] 948, was a contract to build a telephone line, was it not 1
A, It was either a telephone line or the 25 houses.
Q. The evidence shows that the telephone line ,vas dated
December 8. That was a written contract, was it not Y
A. Yes, sir.
Q. It specified the workA. Yes, sir.
Q. -the estimated cost, your compensation, and other
conditions.
A. Yes, sir. They asked us to fix up an agreement on that,
and we did it. I prepared the paper myself.
J)agc 566 ~ Sometimes we had written agreements, and sometimes we didu 't.
Q. ,vhen the company determined to build the 25 houses
you also bad a written contract, did you not f
A. Yes, sir.
Q. Specif~ ing- tl10 estimated cost, your compensation, and
other conditions.
A. I was m;ked to prepare that contract and did it. I submitted it to tliem, and they turned it over to Mr. Raleig·h
Campbell of their lep;al department, and he approved it.
Q. "Tith the~c contracts were you furnislied an~.. plans and
specifications?
A. On the work in Kentuckv we were furnisl1ed some sort
of sketches and roug·h drawings.
Q. Do you know who made those sketcl1es?
A. They were made in the office of 1\fr. Menk or Mr. Sachs,
I think. 'Mr. Menk was the ireneral em?,'ineer for Pond Creek
and Island Creek, and he was very busy making up drawings

it:
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und ordering equipment. w· e were in touch with him a lot.
l\Ir. Menk is the first petson who took me to the job site.
Q. You lmve testified that you also had a contract for a
schoolhouse. That was in addition to your contract of October 28, 19481
A. Y cs, sir. That was n part of the work l\fr. Salvati, discussed with me at the time w·e entered into. the
pag·e 567 ~ contract dated October 28, 1948. There was no
written agreement about it. vVe were told to proceed to construct the schoolhouse using lumber that came off
tlie mountains there that was owned bv Pond Creek.
Q. "\Vere you furnished plans und specifications for thaU
A. No. They gave us a sketch on that. They told us the
approximate size that they wanted. It was a very simple
building. They just had to outline generally the size of it
and how many doors and windows they wanted. It was a onestory building 1nade of frame, a frame schoolhouse.
Q. ·when yon received the contract for the 25 houses that
also was a written contract, was it not?
A. Yes, sir. They said they didn't know at the time who
tlrn contract would be with. rfiwy said they were forming· a
land l1oldi11g company,, and tlH\Y didn't know the name of the
company; it l1adn 't been formed. .A ft.er tliat we were told it
was Spring- Fork Development Company, a wholly-owned subsidiary of Pond Creek. I fixed a contract for that work, sent
it to Huntington and it was submitted to their legal department, approved, and it was executed. Q. After you Jmd constructed the 25 houses I believe you
have testified that by reason of J1aving· been constructed with
gTeen lumber they were not as air-tight, mid so forth, as they
should have bcCln.
page 568 ~
A. The lumber dried out and shrunk. The
hou1';es were unsightly·.
Q. You were directed to put shingles on the sides, were you
noU
A. Yes, sir.
Q. In construction contracts it is quite custornar~:'"' is it not,
that changes in the course of construction regularly occur?
A. During· almost every joh.
Q. And the contractor is in~tructecl to make changes, and
this additional work is compensated l
A. That is true.
Q. The instruction to you to put on those shingles was of
that character, wrn:; it not?
A. If we Jmcl not lrnd any understanding with M:r. Salvati
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at all, it would still have been considered a normal change
which would be treated as additional work for which we would
have been compensated, that is as far as the shingles are concerned, and the contract for the 25 houses.
Q. Did you ever receive or enter into any written contract
for any other part of this additional ,vork which you claim
was promised you f
A. No. "\Ve only bad three contracts written for the work
in Breathitt County. There was one dated October 28, 1948,
for the coal preparation plant, a contract for the
page 569 ~ telephone line, and a contract for the 25 houses.
Q. "\Vben the Pond Creek Pocahontas Company
in all of the contracts that it had let vou for that work required written contracts., isn't it fair fo assume that if they
considered they had a contract with you for $600,000 worth
of ·work they would ha,~e required it to be put in writing·1
A. No, not according to the way those people work. vVe
did a lot of other work for which we didn't have anv contract.
Practically every job we had there was extra after ~xtra after
extra. They were using us almost as maintenance men in connection with some of their work. Sometimes whole buildings
would be put up without a scratch. They were told in advance
what we thought it would cost, and we would build them and
they would pay it. They had confidence in us and thought we
wouldn't cheat them. ·we don't hold ourselves out as being
architects and engineers, but a lot of the buildings that we
1mt up for Island Creek in West Virginia were from drawings and specifications which we prepared ourselves. A number of times thev told me afterwards they wouldn't have clone
that with anybody else. The ·drawings ,,,.ere to sketchy. The
specifications were not definite enough. If they didn't have
confidence in us they wouldn't have worked under that arrangement.
Q. Those plans and spccificationR that you prepage 570 ~ pared were submitted to them for approval before
they told you to go ahead with the work, weren't
they, that you spoke off
·A. Oh, yes, they were submitted to them and they approved
them, but tlie point I am trying to bring· out is that they were
not the finished product whicl1 you would get from an ordinary
architeet who would pin tl1e thing down.
Q. You sent tlrn plans in, and their men in charge of the
construction would go over them and approve them where
you prepared the plans and specifications, is that correct¥
A. Yes, sir.
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Q. They would initial them or mark approv~d on them 7
A. They would attach them to the contract. They are not
attached to the contracts put into evidence. "\Ve have· taken
them off, but we have them, and if you want them we can
produce them.
Q. No, but I understood you were speaking of where you
said you did not have any contracts, where you didn't favc
any written contracts, you bad drawn the plans and spec1ncations.
A. After you put up some of those buildings yon knew
pretty well exactly what they wanted. You reached an understanding. w· e knew what they wanted., and they knew that we
knew what they wanted. Based on that, we would submit a
proposal. They might say ''We want you to put up a colored
lunch room, and the g·eneral outline will be like
page 571 ~ the appliance warehouse or store building· No. 15,
except it will he smaller, so many feet wide and
so many feet long. How much will you put it up for!'' It
happens that I think that particular job we did have a written
contract on, and it was done on a cost-plus basis. A lot of
the work was very simple. You almost didn't need to bavc
drawing·s and specifications.
Q. But I gather from what you have said that there was
always either some written contract or proposal accepted or
plans and specifications submitted, approved by endorsement
thereon, and instructions to proceed.
A. Not in everv case.. Of course we were -instructed to
proceed. If we just went out and voluntarily did work 011
our own that nobody told us to do, I suppose there would
be some question about it. In getting instructions to proceed
we were .told what to do. Sometimes it was done on a costplus basis, and sometimes it was done on an estimate, a guaranteed price. If the work was such 1hat we could guarantee
it, we would. If we couldn't, we wouldn't. There was an
enormous amount of work that w·as just added on to practically every job we did thnt really wasn't covered by any written agreement, that they just had us do. An accoqnt was
kept of the time and the value of the materials, and we would
bill them for it plus the usual mark-up, and the bill would be
paid.
Q. It is c1rntomary in contracts for construction
pag·e 572 ~ to add for extras, is it no1 f
A. It is customary, bnt it is not custon1ary on a
wholesale basis the wav they worked it.
Q. Do you know whether any more of that additional work
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in Breathitt County bas been done other than that which you
were worlfl'ngt-011 and which was finished up by someone else·?
A.--W ell, we were asked to prepare specifications and plans
for· a heating plant to be installed in the tipple at the No. 1
mine., including some set-up by which they could thaw out
frolien coal when it cmne in to the tipple in 010 wintertime.
It was suggested that we take a trip to St. Paul, Minnesota,
to ·see some contractors there named Butler-I think that is
the place-to find out how they had worked it in connection
with another coal preparation plant in another location. vV e
didn't go out there, but we gave a lot of thought to it. I believe that some of our people were in touch with them on the
phone, and we came to the conclusion that it is best to handle
it by means of live steam. A bout the time, while all that was
under discussion, this trouble came up, and then our agreernents were terminated and we had to move everything away.
After tlmt, we were invited to submit a lnmp sum proposal,
which we did. "\Ve did not do the work, and I don't know who
did it. l\Invbe Pond Creek did it themselves.
· Q. Tl.iat was for the steampage 573 ~
A. For the heating plant.
Q. You were not told why the contract was not
awarded to yoi1 f
A. No. I never had an answer.
Q. You dou 't know whether you were low bidder or not?
A. I don't know whether there was any other bidder. \Ve
never heard. At about the same time we were invited to submit a bid for the c011struction of a store and some other dwellings that were much nieer tlian the ones that we had put up
before. The first dwellings were just shacks, to tell you the
truth. They were not much, but that is what they wanted
and that is wimt the people out in that section seemed to be
used to. On the second l10uses, ,vl1ich were for supervisory
employees, they were supposed to be a little nicer. \\Te submitted a bid for that work, and we didn't get it. I heard that
the work was p;iven to another contractor. I don't know the
contract amount or ,vhat happened. I have beard that he lost
mone)r on the job.
Q. You m·e referrin~· there to a bid ;you submitted under
date of September 7, 19491
A. That is right.
Q. For two six-room dwellings 7
A. Yes, sir.
Q. And 13 five-room dwellings and a store t
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A. Tlmt is right.
Q. Your bid ,vas $205,047?
.
A. Yes, sir. I don't have that in front of me. It
has been put in evidence, but I think that is right.
Q. You don't know that your- bid was the highest bid¥
A. I don't know. I know this, that we worked out there.and
had plenty of experience working in winter conditions u:ri.der
that set-up, using that green lumber, with all the costs in,_
volved. If somebody else wanted to come in and give a firm
lump sum price without taking account of those considerations, they were welcome to do it.
Q. Didn't you say just now that the person who bid on the
contract lost money ·1
A. That is what I was told.
Q. Were you told what his bid was?
A. No, I don't.
Q. "\Vere you told that your bid was $75,000 above his?
A. No, I neYer heard what his bid was.
page 575 } Q. You were not mvarded the contract f
A. No.
Q. You were not given any reason 1
A. No.
Q. You were not told it was because of any of the difficulties
you had already,lmd there, were you f
A. No, we were uot given a.ny reason. vVe, frankly conditioned the bid in certain ways that I think were objectionable
to Pond Creek. For oue·thing, we snid that we expected them
to keep those roach; in passable condition so we could get in
and out, and I don't think they lik(\d that very much.
For the second thing·, we asked t11at they provide builder's
risk insurance with extended covcrap;e, whic]1 would protect
the building·s ap;ainst loss or destruction from malicious mischief or acts of vandalism. That was put in there purposely
in order to get some protection in case the United Construction
orkers and that crowd should come in there and burn
the building down.
Q. But the Pond Creek Pocahontas people never told you
that you were turned down because of the trouble you had
had there prior to that?
A. No, we were not informed. "\Ve never lrnd an answer,
I don't believe.
Q. ·were you at tlrnt time still performing some work in
"'\\Test Virginia?
page 576 ~
A.
e had sta_rt~d .work on the boil<?r plant at
Bartley, ·west V1rg;mia., down near Welch.
page 574}
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Q. .At Buckley, you say!
A. Barlley.r -B-a-r-t-1-e-y. It is a little place near "\Y clcli
where Pond Creek has some mines.
Mr. Mullen: I have been in all that country, myself.
Mr. Robertson: So have I.
By Mr. Mullen:
Q. You were never interfered with in that work,'wcre you·1
A. Interference was threatened.
Q. You completed your work, didn't you 1
A. Yes, we :finished it.
Q. There was no actual attempt made to organize any of
your workmen there by anyone else, was there t
A. As far as I know, there wasn't. 'Ne were using A. F.
of L. people. Protm;t was made, but in the meantime we had
started this case. ·whether that acted as a deterrent, I don't
know.
Q. In this additional work which you claim was promised
you, the largest item is 200 I10uses at $300,000. Do you know
whether they have been built?
A. I don't think they have all been built. Some of them
have been built.
page 577 } Q. Tbe 25 that you built, plus the 15 that you
said you bid on-they arc all the houses that have
been. built, aren't they, to your know ledge?
A. I don't know. I know that they have been built, and
what else bas been built, I conldn 't say.
Q. You don't know that they have decided not to build those
houses, those 200 workmen's houses?
A. No. I don't think they have. They might have postponed it for a while. I bet they build them before they are
throug·h.
Q. Or it is possible that tliey Jmve decided to let the miners
live at their homes instead of building companv shacks au<.l
a company village?
A. They might chan~e their mind.
Q. You testified that on September 29, 1949, your company
submitted a proposal to Pond Creek Pocahontas Company
to construct an addition to a store building at Bartley, West
Virginia, eithe1· on a cost-plus basis or with 8 per cent or a
lump sum. You state you were not awarded that contract f
A. Let me get my schedule her~. (Referring to papers.)
No, sir.
w
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Q. Do you know whether there wore any oth~r bids for that
work?
A. "\Yell, they seemed to want to have the work
page 578 ~ started on that 8tore right away, and because of
the location of the store it was uncertain as to
exactly how much work wou]d he necessary.
didn't h~ye
time to go into it fully enough, and submitted a proposal.1 on
tbe basis of cost-plus.
·
After that, they decided that they would attempt to fix
up some drawings and specifications themselves. So, no action .was taken on that bid, as far as J know.
Q. But you were never notified thnt your bid was not considered because of any happenings in July and Aug·ust priod

We

A. No.
All we knew was that we had gotten an enormous amount
of work before. Every bid we made, we seemed to g-et.
From the time this thing happened in Kentucky, we were
trying our best to maintain our connection, and were doing
everything we could, clidn 't want to let any opportunities
slip-if we stopped bidding, we knew we would be out, so we
kept trying, but we never could get any more.
Q. Mr. Bryan, you have stated a number of times, in the
course of your testimony, that the United Construct.ion
·workers would not recognize m1 A. F. of L. contract; that
they would try to organize men even if they had an A. F. of L.
contract.
Have you ever worked employees in the A. F. of L. union
on work for a company where either the employees of other
people on the work, the same as you were, were
page 579 ~
members f
A.
e have worked iu various plants where the
employees of companies were repreRented by the CIO, sometimes by A. F. of L., sometimes by District 50, sometimes by
United Mine orkers. I don't recall anyone was represented
by the United Construc1fon "\Yorkers. I never heard of United
Construction "\,r orkers before October, 1948, when Mr. Robert
Fohl came to see me. I didn't know what tlley were.
Q. "\Vhere were you working- then r
A. Solvay Process in Hopew(\ll.
Q. '\Vho is Mr. Robert Fohl?
A. Robert Fohl is Regional Dir0ctor for United Construction vVorkers and District 50 in Rif·hmond. I forg·et the number of the region. It is shown on the tabulation of Regional
Directors as Region 19.
Mr. Fohl said he had organize<l our workers and laborers

uc,v
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over at the Solvay plant in Hopewell. I told liim we coulcln 't
deal with_..him..;-~that I would check into the matter. He and
a man named ·walter Shuey came to see me, and I called in
Jack .Toinville in the meantime. Jack .J oinville, President of
the Building Trades Council in Richmond, met with those
men in my office in Richmond, with me.
After some discussion tliey went out, and I never heard any
more from ~fr. Fohl. It developed that none of our laborers
had joined United Constrnction ·workers at all.
page 580 ~
Q. ,vas there a Hopewell office at that time, of
the uc,v?
A. The office was in Richmond, the regional office. They
may have had a branch office in Hopewell. I think they did.
He said he didn't have anv aQ:reenwnts with Riclnnoncl contractors. He mentioned h~·o I-iopwell people.
Q. Now, Mr. Bryan, didn't Mr. Fohl phone you in the week
of October 23, 1948, advising you that he represented your
common laborers on the Solvay job, and asked for a confer.
ence with you?
A. If you will let me look at my note8, I will tell you.
Q. Go right ahead.
A. It was sometime in the 'latter part of October or the
first part of November, but I will p;ive you the exact dates
irt a minute. (Referring· to papers.)
Yes., sir, October 21 is tl1e date.
I didn't have a memorandum as to whether or not :Mr.
],ohl called me or came to my office, but I do have a memo
of 10-21-48, ·Mr. Robert R. Fohl, United l\Iine
orkers, District 50, United Construction 1\Torkers, David Hunter: Hopewell representative, Utilities Eng-ineeri11g and Construction
Company, Coastal Stevedoring Company. He did telephone
me first. That must have been the first date.
Q. All rig-ht.
Didn't you tell him that you were going out of
pag·e 581 ~ town and cou]dn 't talk with him then, but you
would talk with him about the matter on October
271
A. I told him, my recollection is, that I was bus? an
could11 't see him, but that I would Ree him later. I dicln 't know
who he was 01· anything- about it. I never heard of United
Constmction 1\Torkers.
Q. Rut he told yon on the phone wl10 lie wast
A. He told me on the phone. He mu~t have, or I wouldn't
Jmve written it down here.
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Q. And told you what he was phoning for?
A. He said tliat they had orgauized our laborers in Hopewell and wanted us to recognize them.
Q. Have you a memoramh1m of the next day you saw him f
A. The next memo I haYe is October 26, 1948. Whether
that is a memoraudum of another telephone call or a conmercnce, I don't. -recall. l\iy recollection is that it was ano'ther
telephone call.
Q. Whether a telephone call or a conference, you again put
him off until N ovemher 1, did you not!
A. That is 1·ig-ht. He ~aid-I have it written down again" Hobert R.. Fohl, 311 "\Vest Grace Street., 7-7592, Regional
Director, United Construction ·workers, Ul\HV; Josepl~
O'Hara, representative, Local 655-A, Hopewell, Virginia. No
agreements with Construction <Jompnnies in Richmond. Have
agreements with Utilities Engineering and Conpage 582 ~ struction Company, Hopewell, Virg'inia, Coastal
Stcvedorin~; Company, Hopewell, Virginia."
He mentioned the man who ,vas Assistant Manag·er at the
Solvay plant, l\J r. George Owen-I think he is dead now. He
claimed that he had 20 men signed np on our job at Hopewell.
He was anxious to see us. I think that was a telephone call.
I put him off. I was am:ious to have Mr. J oinville there
when ho came in.
Q. That was the 27th f
A. 26th, I lmve.
Q. 26th, all right.
Then you g·ot in touch wit11 :.Mr. J oinville, dicln 't you?
A. Yes, sir.
.
Q. And you and :Mr. tl oinYille, W01'king together, had him
Rign up those common laborers., and you gave them a raise of
9 cents, and that was lJotween the time of the 27th or 26th,
nnd November 1st that you bad put Mr. Fohl off to, was it
not1
A. No, I thiuk you are wrong about that. The ,vag·e rate
for laborers in Richmond was 90 cents, and it ha~ been 90
cents for a long time. It recently ]ms been raised. The A. F.
of L. union rate has been raised to a dollar in the last week
or so. I don't recall any wa~:re rate increase. The
page 583 }- Bt18iness A.gent for tho laborers' local union in
Richmond was Mr. Kendig. He was at that time.
He is not now. I got in touch with ,Jack J oinvi11c and said
that the United l\Jii1c ·workerR people were after us to recognize them as the representative for our laborers at Solvay-,
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•
and I was afraid it would cause trouble. Under our agreement with the Building Trades Council in Richmond, we
couldn't do that.
•
Q. Did they get busy and sign them up 1
..
.
A. Certainly. I don't know ·whether you are familiar with
conditions in the building trades, but it leds to all sorts of
trouble among the various crafts.
Q. On November .1st, then, you finally met with Mr. Fohl.
You bad Mr. J oinville there in the office, too, did you not ·1
A. J oinville, yes.
Q. You told Mr. rohl th~n, "I am sorry, but these men are
now members 0£ the American Federation of Labor union,''
did you not?
A. No. I told him that we lmd an agTcement with the Building Trades Council, and we coulcln 't make an ag;reemen t with
him, but that my investigation showed that the laborers were
not members of tl1e United Construction ·workers anyway,
and I had gotten in touch with Mr. Kendig. I think I told
him that. There is no reason why I shouldn't have., and told
Kendig if these men ·were not in his union he Juul
page 584 ~ better get busy; that somel)ody else was going to
· take them in.
Q. He got busy and p;ot tlie:m in!
A. I don't know whether he did or not. I know ::M:r~ ,Joinville and Mr. Fohl had quite a pow-wow in my office, and they
,vent out together, and that ,vas the last I ever heard of it.
Q. Didn't Mr. Fol1l tell you at that time that as long as yon
said they were signed up by t.he A. F. of L., he would honor
the A. F. of L. contract and he ,vould return to the common
laborers the money they bad paid him to join UC"\Vt
A. No, sir. He certainly did not. I dou 't know what kind.
of deal or arrangement :Mr. tT oinville or :Mr. Fohl made when
they went out. J oinville just asked l\fr. Fohl to lay off.
Q. By '' lay off,'' he meant recognition of the A. F. of L.
bv UGW?

.

· A. I don't know what you could sny about that, because
United Construction Workers certainly didn't recognize the
A. F. of L. at vVheelwrigl1t when they ,vent there with 200 or
300 men and broke up a job .
. ·Q. I am asking you what your own personal experience
is. You did go to the A. F. of L. after Folil had phoned you,
and took steps to block him off from your laborers?
A. l\fr. Mullen, United Constmction ·vvorkers is in direct
competition with the A. F. of L. unions in organizing building
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frades worken;, and if the Uniteil,, Gonstructfon
"'\Vorkers came in on a job, there is no telling what
trouble and confusion would finally be the result.
You either lmve a United Construction ·workei·s organization
or have an A. F. of L. organizaiion. ,,re happened to be _lined
up with the A. F. of L., and I wanted to keep it that way.
There were plenty of other people that Mr. Fohl could try to
organize, and I saw no reason why be should come and pick
on me.
Q. As long as you liad unorganized labor, any union was
free to try to organize them, weren't they f
page 585

~

Mr. Robertson: I call to the Court.'R attention that Mr.
Mullen is getting· right ~uch into points of law. I don't object to it. I just wanted you to know that I knew what you
were doing.
The ·witness: I say they ar~ free to organize in a peaceful
sort of way. They haven't a right to go there with g11ns and
threaten them.
By Mr. Mullen:
Q. There were no guns and no threatening at HopeweH,
were theref
A. No, but there have been at other places.
Q. And you did succeed in hnving them blocked off at Hopewell?
A. I didn't succeed in blocking them off. I just told Mr.
Fohl I couldn't recognize him; that I was dealing with the
A. F. of L. nnions, and for him to go work on
page 586 ~ somebody else, and let me alone.
Q. You didn't tell him that until after you had
put him off long enough to get the A. F. of L. people to get on
the joM
A. Of course, I got in touch with the A. F. of L. people. I
would have been ven;r derelict in rnv clutv if I badn 't.
Q. Yet you left him under the iinpreRsion that you would
talk with him about representing your laborers?
A. No., I don't think so, necessarily. He said that lie represented them, and I said, ''I will check into it,'' and I did
check into it, and found out h~ was wrong. He either told
me a story or was mistaken, because he clicln 't represent tl1e
laborers.
Q. How do you know he didn't represent tlrnm f
.A.. Because we checked, and they said so.
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The Court: Mr. Mullen, I hate to break in on this examination, but I promised one of the jurors that I would recess at
12 :45. It is 12 :45 now, and we will recess until 2 :15.
('Vhereupon, at 12 :45 o'clock p. m., a recess was taken until
.2 :15 o'clock p. m., of the same day.)
page 587 ~

AFTERNOON SESSION.
2 :15 p. m.

Mr. Robertson: If Your Honor please, l\Ir. :Mullen hasn't
come yet, but my attention has been called to the fact that
I failed to offer these applications in evidence and I would
like to offer them no,v.
The Court: Do you want to wait for Mr. Mullen?
Colonel Harris: I don't think that is necessary. I don't
think he would object to it.
Mr. Robertson: I ask that the 16 applications be marked
Plaintiff's Exhibit No. 57, sub 1, 2, B, 4, 5., 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16.
Colonel Harris: .Judge, we might put in an objection, that
no proper and sufficient pr0dicate has been laid.
The Court: Verv well.
Colonel Harris : .And nu exception to Your Honor's ruling·.
(The documents referred to were marked Plaintiff's Exhibit
57, sub 1 through 16 and received in evidence.)
l\Ir. Fred G. Pollard: I want to apologize to the Court
for our lateness, Your Honor.
e wei;e tied up in a parking
lot and couldn't g-ct our car.
The Court: That is perfectly all right, Mr. Pollard.

,v

page 588 ~

"\Vliereupon,

ALEXANDER HA1\HLTON BRYAN
the witness on the stand at time of recess, resumed the stand
and testified .furtl1er as follows:
Mr. l\fullen: Mr. Reporter, will you read the last few quest-ions and answers, please?
(The last £cw questions and answers read hy the reporter.)
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CROSS EXAltUNArrION-continued.

BY l\fr. Mullen:
·Q. Do you think that wlien on October 21 you told him you
would talk to him later, that you had nothing but the A. F.
of L. Union, and again on the 27th when you told him you
would still talk to him later., that he did not have a right to
nssurne that in the meantime yon were not going to do anything- to prejudice his position?
.lL I didn't tell liim on October 21 that our employees were
not represented by the A. F. of L. On the contrary, I told
him that they were, and he insisted that he had orp;anized our
labor. So I said I would look into it and talk to him again.
I try to be polite to people.
Q. Between that you got hold of Mr. J oinville and had him
go to sign tliem up in his union?
A. I certainly did.
Q. Then on November 1 you said "I am sorry,
page 589 ~ they are in tl1e A. F. of L. union.''
A. I told him on October 21 that we had our
contra.ctual agreements with the A. F. of L. unions, and that
we couldn't deal with his crowd. l\fr. Fohl insisted he had
ali·eady organized our laborers on the Hopewell job, and I
said I would hnve to look into it. I did look into it and I found
that Mr. F'ohl was wrong-. Later l\fr. Fbl1l kept insisting and
said he wanted to come down and talk to us. I said I would
see him, and I had l\fr. J oinville there, and I told him finally
once and for all.
Q. And you had Jm<l :Mr. JoinYille in the meantime sig·n up
the laborers?
A. I don't ]mo,v what l\fr..Joinville did. I told him that
representatives of the United l\fine V{orkers were trying to
cause us trouble over at Hopewell on our job, that all of our
employees were members of A. F. of L. unions. Let's be
practical about tl1is.
The Court: .Just answer the question, :Mr. Bryan.
Bv Mr. Mullen:
· Q. Diel you have skilled laborers and common laborers on
that jobf
A. We had prnctically every clnssification of labor involved
in all types of work in a chemical plant.
Q. Prior to that conversation with l\fr. Fol11 were your
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common laborers members of any union T
A. I think that some of them were, maybe some
of them were not.
Q. You don't know?
A. The A. F. of L laborers local union around here has not
heen as strong· as it might be.
.
Q. How many common laborers did jrou have on the job
there!
A. Of course that varied. Tlle job started ont very small,
and lJefore it was over we had spent a million and a half
dollars in labor alone. I don't mean for common laborers
but for pipefitters and electricians and on millwrights and
iron workers and brick masons and carpenters and everybody
else.
·
Q. How many common laborers clicl you have on October
217
A. Mr. Mullen, I couldn't tell you to save my life without.
looking at the payrolls. If you want that information I will
try to find it for you.
Q. I would like to know how many you l1ad.
A. Vfhen I get back to my office I will try to get the information.
Q. Will you also ascertain whether or not there was an
increase in tbeir wages at that time?
A. Yes, I will. :M:y recollection at the present time is that
there was no wage rate increase, but I mig·ht be mistaken.
If there was, it wasn't just for tlmt job. It was
page 591 ~ a general increase all over.
·
Q. During the course of the testimony you have
spoken of carpenter helpers and comonm laborers. Is that
a differenf classification l
A. They have carpenter apprentices who are learning the
carpenter trade, and they also have laborers wl10 sometimes
assist the carpenters and wait on them and perform very
much the same duties tnat a carpenter apprentice would. A
carpenter helper is a term broad enough to take in laborers
that specialize in helping carpenters and also carpenter apprentices, I think.
Q. Is there a different wage rate for carpenters' heiperR
and laborers as between th0 two!
A. In some localities I tllink that is true. We have made
no distinction there on the jobs in Breathitt County.
Q. You class them all as common laborers in Breathitt
County¥

page 590
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.A.. They were classified on our payroll as laborers, but
many of them were particularly occupied in helping carpenters rather than in digging ditc·hes and doing things of that
sort.
Q. In my opening statement I referred to the several large
international unions besides the railroad brotherhoods. Do
you know wl1at the difference is in the organization of tho
CIO, the Congress of Industrial Organiza tiom;,
page 59~ ~ and the A. J.i,. of L. '?
A. I think I do.
Q. The CIO is what is known as an industrial organization. They organize a whole industry., do they not, such as
the automobile workers and stc:el workers, regardless of
crafts?
A. The United Mine orkcrR have an organization tliat is
org·anizcd on an industrial basis, and for a long time, certainly from 1898 up until ] 935 or l 936 the United Mine orkers was affiliated with the American Federation of Labor. At
about that time after the National Industrial Recovery Act
was passed Mr. John L. Lewis and some of the other officerH
and leaders of the international unions affiliated with the
American Federation of Lahor were verv anxious for the
American Federation of l..:abor to endorse ·a program for the
org·anization of workers on an industrial basis rather than
on a craft basis. The International Brotherhood of Curpenters and .J oiuers is a union organized on a craft basis. Tlie
plumbers and pipefitters, the United Association of Plumbers
and Steam Fitters, is organized on a craft basis. The same
thing applies to the Iron orkcrs International Union, and
the Painters International Union. But the printers, the
U1iited Mine "\Vorkers, the clothing workers, and some others
were very anxious to take steps to organize workers in the
·
mass production industries sucl1 as automobiles,
pag·c 593 ~ radios, rubber, on nn industrial basis. At the
A. F. of L. convention in Atlantic City in 1935,
November or October, 1935, a major quarrel developed on that
issue. The Committee on Resolutions voted 8 to 7 in favor
of organizing on a craft l)aRi s instead of on an industrial
basis. At that time l\Ir . .T olm L. Lewis, 1\Ir. Dubinsky, and
some others, decided to form what wn~ known as the Committee for Industrial Orp;auization. l\Ir. Lewis was made
chairman of that committee. It ,vas composed of the pres;idents of eight internatimwl nniom; affifottcd with the American Federation of Labor and commanded about a million
workers. From that time on, l\fr. Lewis., who was a vice presi- ·
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dent of the American Federation of Labor, resigned shortly
after that Atlantic Ci.tv convention in 19:35. The American
1~-,ederation of Labor 01;pose<l the organization of workers on
an industrial basis opposed the committee for Industrial Organization, and expelled from the American Federation of
Labor at a later date the unions that were affiliated with or
connected with the Committee for Industrial Organization.
Also, the United Mine
orkers in turn expelled from its
organization :Mr. ,vmiam Green, ··who had been iu the United
Mine orkers for many ycarR and at one time was president
of District 6. After that, the Committee for Industrial Organization beld a conv011tion and the name ,vas changed to
Congress of Industrial Organizations. The two unions have
been in competition with each otl1er from that
pag·e 594 ~ time on in the organization of workers.
Q. l\Ir. Bryan, I didn't want to. intcnupt you,
hut the Congress of Imlnstrial Organizations is an industrywide union, isn't iU
A. That is correct.
Q. And the American }j..,ecleration of Labor is a craft union?
A. That is correct. Primarily. There mav be some unions
in it that are not.
'
·
Q. The United :M:ine ,vorkers for their mine workers is
also an industrial union.
A. That i8 right.
Q. District 50 and the uc,v take in both, either industry
or crafts or unskilled workerR, don't they f
A. No. ·when this quarrel over the method of organizing
workers was developing·, it was at the 1936 convention of the
United Mine "\Yorkers that thev amended their charter so that
the jurisdiction of the United l\Iine
orkers would include
not only coal miners and people working on coke ovens, but
would include coal processing plants.
Q. l\Ir. Bryan, I don't want to interrupt you, but without
!?;oing into that-

,v

"r
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Mr. Robertson: Excuse me one minute. If Your Honor
·-please, he asked him the question and I think the witness is
entitled to answer it without bein~ caught off in the middle.
Mr. l\lullen: It is not responsive to the quespag-e 595 ~ tion.
·
l\Ir. Rohertson: I think it is responsive.
The Court: Read the question back.
(The pending question was read by the reporter.)
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Mr. Robertson: If Your Honor please, I don't want to
nrgue against the ruling of the Court.
Tbe Court: I am not ruling that he can't ans,ver further,
hut he has answered the question. If he wants to qualify it,
lie is entitled to do it.
l\Ir. Robertson: I don't wm1t to keep on interrupting, but
I have studied this thing very much myself, and I know that
a lot of these questions just can't be answered yes or no and
then quit.
The Court: If tlie witness desires to qualify his answers,
]10 has a perfect right to do so, but make it as brief as posi:;il>le.
'1.1he Witness: "That I was trying to say is this: That the
UMvV amended its constitution so that its jurisdiction would
foclude coal processing plants. After the quarrel with the
American Federation of Labor over the method to be used in
orµ;anizing workers came to a head and a show-down, the
United Mine ,Yorkers of America took steps to organize district 50 pursuant to the change made in the constitution early
in 1936, and District 50 was organized, its charter was finally
issued in September, 1936. It was then while
page 596 ~ affiliated with the United .Mine "'\Yorkers considered ifa.,elf in a sense a part of the CIO. That is
shown by the fact that one of the publications is called the
CIO news, district 50 edition. Tl1e workers employed in District 50 were or~:anized on an industrial basis, althoug;h they
included a multitude of types of businesses. It was not considered a craft union in auy sense of the word.

Bv l\I r. Mullen:
·Q. You are now· speaking- of the CIO?
A. I am speaking-

,,r

Q. I am speaking of District 50 after it was chartered by
the United :Mine
orkers of America as a district.
A. They represented g·as :rncl coke workers on an industrial
hasis.
Q. And also took in any others?
A. Later on, the charter wai;; furtl1er amended to include
nny other industries approved by the Intomational Executive Board, and then they went to town to take in everything
in sig·ht tl1at didn't include mining coal.
Q. -All right. Tlrnt is what I am !?;ettinQ; at. You testified
nt Ieng-th as to the different classei;: of workers that tlrnv took
in. Wasn't that entirelv within their rig·l1t to do that"?
]\fr. Robertson: I object, Your Honor.
1.
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The Witnes$: Nobody I know of bas denied the
page 597 ~ right of District 50 to try to organize anybody
they want to. The only question is the methods
used in doing· the organizing. After all, between these three
big unions you have spoken about there is the keenest type
of competition in connection with the organizing of workers.
District 50 was organized as an arm or branch of the U nitecl
.Mine Workers to compete first with the A.]\ of L. and then
after the CIO and the United Mine '.Yorkers split, it was then
to compete with the CIO.
By Mr. Mullen:
Q. And it does compete with both of them t
A. It competes with them Tepeatedly. It is their agent to
do it, that. is, the agent of the Mine Workers.
Q. You have stated that from your study of the United
Mine Workers and the United Construction "\Yorkers and District 50, supreme power is vested in an iiiternational convention which meets everv four vears.
A. It used to meet e;,ery tw·o years, but now it is every four
years.
Q. That under the international convention there is an Internationa1 Executive Board which corresponds to the Board
of Directors of a corporation,A. \\7ellThe Court: Let him finish the question. Finish the question., Mr. Mullen.
By Mr. Mullen:
Q. And that there arc a president and other officers. You have been asked as to tbe chairman
of tl1e organization committee of District 50, secretary-treasurer and comptroller of Distriet 50, and the national director
and national comptroller of the uc,v, as to how they were
appointed or elected. You replied that each of these were
appoiiited by the international president with the approval
of the International Executive Board.
\Vhere the International Executive Board lms approved or
designated a person for a certain position, it is merely a form
for the international president to iRsue a commission in accordance with those directions of the international board,
isn't iU
A. The constitution of the Ul\fWpage 598 ~
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The Court: Can vou answer that ves or no and then
qualify it, Mr. Bryan~?
·
The ·witness: No, I ean 't answer it yes or no, Your Honor.
The Court: All right, sir. Go ahead.
The ,vitness: Tlte com:titntion of the United Mine
orkers of America provides that between international conventions the complete management and control of the organizntion of the United lVIine ,vorkers, including all of its distric.ts
and district 50, the various divisions, is vested in the international executive board, which has supcremc
page 599 ~ judicial and execntive 11ower over all of those districts and over all of its members. Under that
you can say that the International Executive Board ronkl appoint anybody it wants. But there is :mother provision in
the construction which provides for :?\fr. Lewi!-;, the President,
the international President, to make appointments that arc
necessary, with the approval or ~nhjcct to the approval of the
Internationnl Executive Board. I would sav that both of
them make appointments, hut it is customnry· for Mr. Lewis
to do the appointing subject to the approval of the Bonrd.

,v

Bv Mr. Mullen:
·Q. Coming back, then., to the qn(:lstion, when the exeeutivc
board has approved or designated a person for appointment
to any of the jobs mentioned, it is purely a matter of form
for the president to carry out the orders or approval of the
international board and i~sue proper commissions ·1
" A. If the International Executive Board did that, I am certain tlmt M:r. Lewis w·ottld carry tl1rough the appointment.
If he didn't all the Internationnl Executive Board would have
to do would be to disa.ppron~ ~Mr. Lewis' appointment.
The constitution further provides tlrnt between mecting-s of
the Iutemational Executive Board Mr. Lewis is to run the
show.
Q. It is no different from the President of a
page 600 ~ corporation running it between meetings of the
Board of Dir0ctors.
A. Mr. Lewis has power to remove the international boa!·d
members if he wants to.
Q. That is a matter tlrnt you lmve no knowledg-e of.
A. It is provided in tlic ronstitution. Ordinarilv the president of a corporation can't do that.
·
Q. Your contract with the Richmond Building and Construction Trades Comwil w]1ich you have put in evidence is
dated May 15, 1947, is it not 1
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A. Yes, sir.
Q. And was executed at that time?
A. At about that time, yes, sir.
Q. At about that time. ·what is the Richmond Building
and Construction Trades Council!
A. It is an as8ocintion of local unions affiliated with the
building trades department of the .American Federation of
Labor having their principal offices in Richmond.
Not all of the A. F. of L. local unions, Richmond A. F. of L.
unions in the building trades, are affiliafQd with the Building·
Trades Council. There are some that are not, but there are
a lo.t that arc, and those tLat are make up the Building Trades
Council.
Q. ,vhat is tlie territory in which tlle Richmond Building·
and Construction Trades Council has jurisdiction¥
A. There is no jurisdiction. The jurisdiction
page 601 ~ of the Council as such, each local union affiliated
with tl1e Council has jurisdiction, supposedly,
over certain areas. Those areas differ depending upon the
local union involved.
Q. Au act was passed by the General Assembly of Virginia
in 1947 known as the Virginia Rig-ht to
ork Law, which
was sig·ned by t11e Govemor on ,January 21, 1947, but did not
become effective until April 28, 1947. Your contract witlt
the Richmond Building and Construction Trades Council was
signod just a few days before that law became effective,, was
it noU
A. It .was signed about April 15. I know it was signed
before the law became effective.
Q. You and tl1e Richmond Building nnd Construction
Trades Council purposely entered into it in order to g·et in
before that law became effective, did you noU
A. "\Veil, we were anxious to have an agreement that would
be within the law, and we were advised that this could be
done. It wasn't 1111Iawful if we wanted to do it that way and
if it wasn't unlawful, there as no reason why we sl10uld not
do it.
Q. But the purpose was to get a contract before the Virginia lnw which had already been passed became effective?
A. ·we lrnd a contract with tl1e Building Trades Council
b.efore that time, and this contract was prepared and signed
on or about April 15, 1947, and we purposely
page G02 ~ tried to make it in such a wav that it would be
within the law, which I believe it is.

,v
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Q. Could you have entered into such a contract after April
28, 1947¥

A. I can only express my opinion about it, if you want it.
I will tell you I think that it probably would he unlawful
m1d in violation of the Virginia Right to \Vork Act, but because it was entered into lJefore the lnw became effective and
it never has been extended or renewed, the contract is good
an<l is not in violation of the Virginia Right to Work Act.
\Ve have sought the advice of counsel on tho subject, and
that is what they tliink.
Q. How long has that contract run f
A. The contract with reference to duration provides as
follows. Do you want me to read it Y
Q. Yes, you can read it.
A. "This agreement shall become effective April 15, 1947,
and shall continue in full force and effect until terminated by
the written notice provided for in the paragraph next below.
"Eitber party to this contract shall have the right to terminate same on April 15, 1949, by giving· three months' prior
or written notice to the other. .A.fter April 15, 1949., either
party to tliis contract shall liave the right to terminate this
contract on its anniversar~r date, that is, April 15,
page 603 ~ by giving three months' prior written notice to
the other. It is expressly understood and agreed
that this coutract shall continue in full force and effect without interruption until such time as it may be terminated by
the written notice hereinabove provided for, and that the
failure of either party to give notice to terminate shall not be
construed as a renewal or extensio'i1 of this contract.'' ·

So the contract runs indefinitelv until terminated.
Q. Did either you or the Richmond Building and r')nstruction Trades Council ever give notice to terminate it?
A. \Ve lrnve never ~dven notice to terminate it. The Building· Trades Council clid g·ive us notice to terminate it about
a year ago, but it was too late, and afterwards they agreed
to it.
Q. The agreement provides that tlle contractor agrees with
each local union to emplo~T only members of that local union
when working in the area over which it, the local union, has
jurisdiction and ·when performing work over which it, the
local union, has jurisdiction.
A. ·which article is that, 1\fr. Mullen f
Q. That is Article 2, section 1, the first sentence.
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A. Yes, sir.
·
Q. Is that in labor parlance a union contract, a union shop
contract?
A. It is a rloscd shop contract.
page 604 ~
Q. That is a closed shop contract.
A. That is a closed shop contract. It has not
been strictly enforced in all particulars at all times.
Q. The contract uses the ·words "local union'' and "other
local unions". " 7lmt is the difference between those 1
A. That is covered by Article 1 under the heading· "Definitions.'' Look on page 1. As used herein the words 'Local
union' shall menu a local union now or hereafter associated
with the Council. As used herein the words 'other local
unions' shall mean a local union which is affiliated with the
National Building Trad0s Department of the American Federation of Labor, but which js not associated with the Council.
Q. ,vi1en you got out to Kentucky there were other local
unions under the definition of this contract, were they not f
A. Yes., that would be covered by that.
Q. There was not a wage scale in this contract, was there?
A. No, sir.
Q. So this contract was merely a contract to make contract~
with either unions in tho local council or other local unions
if you got beyond its jurisdiction.
A. There is a provision in the contract about wages, I believe.
Q. Article 4.
page 605 ~
A. It cloesn 't state what the amount shall be,
but tlmt ,vo agree to pay the prevailing wage rate
in whatever rate in whatever territory might be involved.
Q. So when you wentA. As a matter of fact, it sayi-; "prevailing wage rate i~
the same as may have been esta hlishcd as the result of collective bargaining·."
Q. When you went then into Kentucky y·ou had to make n
contract with tl1e local union, and that was a contract that
provided for the wages tlrn t would be paid f
A. It wasn't alwavs customary to make a contract. The
only contract that WC actually made 011 the Kentucky job was
for the carpenters, and they specifically asked for it. vV e
l1ave gone to a lot of otl1er places, and I would say that it is
not customary to make a contract with each local union every
place you go. On the Kentucky job when we started we got
in touch with the Charleston, vVest Virginia, Iron Workers
Union. "\\7 e found out wlrnt the scale was. "\Ve asked for men,
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and they were sent, and we paid tho scale. The same thing
for tlie electricians. We ca11ed the Lexington Local and said
t1lat our subsidiaries, Virgfoia Mechanical Corporation had
an agreement with the IBE"\V, International Brotherhood of
Electrical "rorkers, and we would appreciate it if they would
send us men, and found out about the wage rate, the terms
and conditions. The men ·were sent to us. Tho
page 606 ~ same thing lrnppened for the plumbers -and pipefi.tters. In the case of the carpenters there were
two local unions very close together, and it was a question
which one was closest to the joh,' whether it would be tho
Prestonburg local or the Paintsville local. At that time there
was no Salyersville local. After checking into it, it lookeu
like the Paintsville Local was closest to the job and RO we
did make an agreement with tllem a.nd I think that they
wanted the agreement because of some question that might be
raised as to whether it was Prestonburg or Paintsville that
had jurisdiction over the work.
Q. There was no Salyersville Local at that time 1
A. No.
Q. When was that organized, do yon know f
A. Not of my own knowledge. I have heard it was in l\fay·,

1949.
Q. At the later date, though, you did have some negotiations or talk with the ag·ent for that local¥
A. After the Salversville local was chartered bv the United
Brotherhood of Carpenters and Joiners, the Salyerville Local was anxious to claim jurisdiction over the job because it
definitely was the closest local union, but under the contrar.t
which we had with the Paintsville local, the Paintsville Local
did have jurisdiction. So there was some friction there between those two loral unions as to who was going
page 607 ~ to have the jurisdiction. ,,re continued to recognize the Paintsville Local in accordance ,vitb our
agreement. After our work ,vaR interrupted and tbe men
were threatened and intimated and we couldn't get the Paintsville carpenters to g;o bnck to work, we did approach Hobert
Poe and asked him pleas~ to try to man the job.
page 608 ~
Q. In other words, there wa!=; friction between
those two unions over your work f
A. That was something over which W(l didn't liave an~T control, hut that would have been straigMcned by the international representatives.
Q. When you p;ot the iron workers and the hoi8t operator,
the millwright foreman and millwrig·bts, which I believe you

J
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say you got from various unions, did they transfer to the
Paintsville union and become members of the Paintsville
union Y
A. I don't know wl1etl1er thc·v made them transfer· into the
union or not. Some unions require people to get clea ranee
cards and come in, and some don't. Those millwrights came
out of the Ashland local, I think. Anyway, they reported to
the Business Agent of the Paintsville Local, through the faciijties of the Paintsville Local.

•

•

B.y Mr. Mullen:
Q. This contract that you had with the Richmond Council
you testified is, with regard to the local unions., a closed shop
contract. ,vith regard to other local unions, that
page 609 ~ is, those that are not in the Richmond Building
and Construction Trades Council, it is what is
known as a preferential shop contract f
A. The agreement says on tlrnt point: ""7it11 respect to
work which the contractor may have in any area over which
a loc.al union does not have jurisdiction, the contractor agrees
to contact the other local union which has jurisdiction over
that. area to request that other local union to furnish qualified
workers, and to give preference to members of that other loc~l union in employing workers."
Q. It is, then, what is known as a preferential shop contract
with regard to other local nuions f
A. I say that is right. I don't know exactly what a preerential contract is, but this says that we would give preference to the other local unions.
· Q. ,vhen going out to Kentucky, you entered into a contract
with the Carpenters' Local Union No. 646, United BrotherhQQd of Carpenters and Joiners of America, did you not¥
A. Yes, sir.
Q. That reads, does it not: '' Carpenters' Local Union No.
646, United Brotherl1ood of Carpenters and ,Joiners of
America, on l>ehalf of each member thereof"?
A. Could I get my copy of that contract?
Q. Surely.
("Witness obtaining document.)
Mr. Mullen: "\Vill you read him the question 1
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( The question was read by the reporter.)
The ·witness: The opening· paragraph of the agreement
l'eads as follows :
"This agreement made and entered into this 14th day of
December, 1948, by and between Construction contractc.rs,,
builders, and associations, signatory hereto, hereinafter referred to as Operators, parties of the first part, and Carpenters Local Union No. 646, United Brotherhood of Carpenters and Joiners of America, on behalf of each member thereof, parties of the second part, and covering all the operations
of the said parties in the territory or jurisdiction of said
Local Union No. 646. ''

By Mr. Mullen:
Q. The signatory association ref erred to as the opera to~
was the Laburnum ,Construction Corporation f
·
A. That is right.
Q. That provided for an exclusive bargaining agency with
that local union, did it noU
A. The next portion of the contract reads as follows:
"It is agreed that tl1is contract is for the exclusive joint
use and benefit of the contracting parties as defined and set
out in the agreement. It is agTeed that the Local Carpenters
Union No. 646, United Brotherhood of Carpenpage 611 ~ ters and Joiners of America, is recognized as the
exclusive bargaining agency representing the
employees of the parties of the first part in the terdtory and
in connection with work over which the parties of the second
part have jurisdiction.''

Q. The contract being for the exclusive joint use and bene.;
fit of the contracting parties, and one of the contracting parties was tlmt union, acting on behalf of each members thereon
A. That is right.
Q. It didn't cover anybody else than those designated in
the contract, isn't that right?
A. That was an agreement that covered work over wl1ich
the United Brotherhood of Carpenters has jurisdiction, within the area over which that local union lias jurisdiction.
Q. But as you read, it was for the exclusive use and benefit
of the contracting parties; and the contracting parties were
the Laburnum Corporation and the members of that union,
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and the contract specifically states it is made on behalf of
the members.
A. That is what the agreement says.
Q. It didn't cover anybody but members of that union, did
iU
A. This agreement just covered the members of that union.
It didn't have anything· to do with iron workers or anybody
else.
page 612 ~ Q. It didn't have anything to do with common
laborers 7
A. It did have something to do with the millwrights, because they are part of the United Brotherhood of Carpenters.
They are members of that international union. Other than
the carpenters and millwrights, this agreement didn't affect
anybody else.
Q. And didn't affect the common laborers specifically¥
A. No, not specifically. In<lirectly it might, but not specificallv.
Q"'. ·was Local Union No. 646 ever certified by the National
Labor Relations Board to you as the bargaining agent for
your employees?
A. Not that I know of. If they were, I haven't heard of it.
Q. You would have been given notice if they certified them
to you as the bargaining agent, so as to bind your company,
would you not Y
A. I don't know mucl1 about that. If thcv had been certified, I feel sure I would have known about it. How I would
have known about it, I don't know.
Q. You don't know whether they ever made application for
certification, whether the union ever made application for
certification V
A. I doubt very much that they did. I clon 't know of a
single local uni.on in the City of Richmond that
page 613 r ever bas made application for certification. It is
almost not customary. That is the way it works.
Q. You .don't know of unions in Richmond that llave applied for certificationA. In the building- trades. I don't mean in other lines.
I might say about that, tliat tl1e. matter had been taken up
from time to time with Mr. Denham before he got put out,
and nobody yet had been able to figure out how to work the
thing out in the building trades. Employees shift around too·
much. They are not personal employees like you would have
in a plant.
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Q. When you entered into this contract, liad you already
employed your skilled laborers 01
A. Which contract are you referring to 1
Q. The contract with Local No. 646.
A. ·when this was a question as to which union woul<l have
jurisdiction over the work in Breathitt County, that is, the
Prestonburg Local or the Paintsville Local, one of our representatives got in touch with the intemational representafores in Louisville. I think I am correct about this. And it
was decided by him that Paintsville would be the proper Local to deal with.
e had started to work before this agreement was signed.,
but we also agreed orally to recognize the Paintspage 614 ~ ville Local as having jurisdiction over the work
in Breathitt County before this agTeement was
signed, dated December 14.
e started to work in the first
part of November.
Later on, after the Salyersville Local was organized, the
two locals sort of divided up the work.
Q. If a carpenter who was not a member of the union 1,ad
applied for employment, would you have employed him?
A. Vl e would have told him to go get a referral card from
the Business Agent.

. ,v

,v

The Court: From whorn 1
The ,vitness: From the Business .Ag·ent.

By Mr. Mullen:
·Q. By '' referral card,'' you mean telling him to join the
local union 1
.A. We would have said that we were getting our carpenters
through the Business Agent of Loral Union 646, and we would
tell him to go see the steward on the job. The steward would
probably ask to see his book, whetl,er his dues were paid up.
Q. In other words, if he was not a union member, you would
not employ him?
A. No, not unless there were some very extraordinary cir~
cumstances where you couldn't get any ri1e11. If you want
to deal with the local union, you miµ:ht as well go whole hog.
Q. Don't you know that that was a violation of
page 615 ~ the Kentucky law and of the Taft-Hartley Act,
both?
A. I do not.
Q. It never has been hroup:ht to your attention that that
was a violation of both of those 1
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A. Uu<ler the provisions of our agreement with the Building Trades Council, that was w'liat we were obligated to do.
Q. I am talking about your agreement with the local
brotherhood entered into on the 14th of December, 1948.
Mr. Robertson: If Your Honor please, I have sat he1;e now
for an hour aud 15 minutes. '11hey have been questioning· Mr.
Bryan on questions of law, and Mr. Mullen is bound to know,
just as well as Yom Honor and I do, that it is for the Court
to construct written instruments. I think it has gone far
enough. I would like to g·et on with the facts of the case and
let the Court work out the law.
Mr. Mullen: If Your Honor please., I don 'f think we have
been asking· him to construe any statutes. I asked if it had
been brought to his attention that it was in violation of the
law, of the Taft-Hartley Act, of the Kentucky law; and he
said it had not been brought to his attention. I didn't ask
him to construe the law.
Mr. Robertson: Then he asked him if he clidu 't know he
was violating· the Taft-Hartley Act and if he didn't know he
was. violating the Kentucky law. :My limited knowledge is
that on the facts of this case, he wasn't violating
page 616 ~ either of them, so there can be a difference between us right here.
If you haven't askecf him a question of law, I don't know
what a question of law is. ''Don't you know you have violated the Taft-Hartley Act¥" Isn't that the questiou 1
Mr. I\lullen: I asked if it had been brought to his attention.
The Court: I think it is proper to ask him if it was brought
to his attention.
Mr. Robertson: I don !t object to tl1at.
The ·witness: It was brought to my attention that we were
not in violation of any law.

By Mr. l\Iullen:
Q. If you employed a carpenter and the Paintsville Carpenters Local Union objected and said the person was not
a. member of their union, did you discharge him if they asked
vi0u to do so ·y
· A. The question never rnme up.
Q. "\Yould you lw.ve done it 1 ·
Mr. RobertRon: If Yom: Honor please, that is g·etting rig11t
into. the realm of speculation. You can get into all sorts of
things.
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The Court: I will sustain that objection.
The ·witness: "\Ve were trying our best to cooperate with
the Paintsville Local.
The Court: I sustained the objection.
}Jage 617 ~ The ,Vitness: To try to have friendly relations.
Colonel Harris: ,vm Your Honor exclude that statement
made after you had ruled f
The Court: Gentlemen, tbe statement made by l\Ir. Bryan
after the Court sustained the objection should be disregarded
by you.
Bv Mr. Mullen:
"Q. ,vhat wage rate did your contract with the local union
provide for?
.A.. The contract, with reference to wages, provides as fol·
lows:
"It is agreed that the following wage scale be established
as the prevailing wages to be paid under this contract: The
parties of the first part agree to pay wages in accordance with
the scale asserted in this contract for all work performed by
parties of the second part as follows: $1. 75 per hour for
straig·ht-time up to 8 hours' work performed in one day.
Time and one-half per hour for all time worked over 8 hours
in any one day. Time and one-half per hour for all time
worked on Saturdays. Time and one-half per hour for all
time worked on Sundays or ]10liclays. Holidays shall include
the f ollowiug named days : New Yea rs Day, 4th of July,
Labor Day, Thanksgiving·, Christmas Day."

Q. That is the sole wage scale contained in the contract,
isn't iU
page 618 ~ A. Yes, sir.
Q. ,v1iat did you pay your laborers?
A. Ninetv cents an hour.
Q. So yo·u wouldn't claim that they came under that contract?
A. Oh., no.
rhe agreement says it is also made subject to any laws,
State or Federal, whicl1 may be applicable.

1fr. Mullen: There is no question, Your Honor. I object
to that.
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The Court: I sustain the objection.
Mr. Robertson: I don't want to press the point, Your
Honor, but in fairness to tbe witness, I think I oug·ht to say
that if Mr. Mullen picks out a sentence here and there in a
legal instrument, in all fairness to the witness he should
complete his answer.
The Court : Of course, w lien you take the witness back,
you may ask him that question if you want to.
Mr. Mullen: He has read the complete paragraph about
labor wages, and so stated himself, and then he volunteered
something else.
Mr. Robertson: He hasn't read the modifying clause.
Mr. Mullen: It bad nothing to do with it.
::Mr. Robertson: That is what vou sav.
1\fr. Mullen: Your "'sayin£ it cloesn 't make it so.
page 619 ~ The Court: Let's move along, gentlemen.
By Mr. Mullen:
Q. The contract provided that it was for the duration;
"This agreement shall be effective for the duration of this
job from and after the date of tbis agreement, the job being
work for Pond Creek Pocahontas Company in connection with
a coal preparation plant at its No. 1 Kentucky Mine, Breathitt
County, Kentucky.''
A. That is right.
Q. That contemplated, then, that the only work you were
to do under that contract was the preparation plant, according to its terms,, did it not 7
A. I construed that to mean work incidental to the construction of the coal preparation plant at the No. 1 mine, and
would include the 25 houses, school house, and other work
going on at the same time in that area.
Q. That is not what the contract said, though, is it Y
A. It might have been worded a little better, but you
wouldn't have one local union recognized as the bargaining
agent for the employees on tl1e coal preparation plant, and
have another carpenters' local union or another union recognized on· the same type of ,vork on a Rchool house a half mile
away, going on at the same time. That just wouldn't work
out.
Q. You were asked on direct examination:
page 620
pany?''

~

"Did it ever come to your attention during the
progress of the work that your laborer_s were con
templating a strike against Laburnum Com.
4
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You stated ''No.''

''By Mr. Robertson:
'' Q. I mean, did yon evel' h<:ar anything about a strike m,til you heard his opening· statement yesterday 1''
That refers to Mr. Mu1Ien 's statement.
You answered: "This was the first time I heard it.''
You didn't mean that, did you 1
A. I certainly did. '\Ve never did have a strike.
. Q. You neve; heard about a strike until I made my openmg statement here?
A. I didn't call it a strike.
Q. You had the picket sign that you took down, didn't you?
A. Mr. Mullen, when the employees that are working for
you are dissatisfied and quit work and go off, you have a
strike; but when a bunch of ]1oodlums come and nm them
away, that is not a strike, and that is what happened to us.
Q. That is simply your statement of the case.
A. That is my idea, that we didn't have a strike and never
did have a strike.
Q. And you never heard a strike mentioned until I spoke·
of it in my openin~ statement in this case¥
A. The United Mine ,vorkers called it a strike
page 621 ~ on one of their placards that they put up at the
job, but it never was n strike at any time.
Q. The question asked yon, though, was if you had ever
heard of a strike until I mentioned it in my opening statement. I ask you if vou reallv mcnnt that?
A. I was assuming that it meant-of course., I have hem·d
of a strike. vV e have had loh; of strikes all over the eountry,
but I was assuming that it referred to a strike in connection
with our work.
Q. That is exactly what I am asking you.
A.
e never had a strike in connection with the work, regardles8 of what anybody calls it.
· Q. That is purely your opinion. Didn't you take down at
least three picket sig1rn sa~~ing ''Strike'' f Didn't the very.
first one say, ''On Strike"?
A. My memory may be faulty, but I think that the first one·
said, "UM\V A Picket Lin(l-Contractor Laburnum." We
didn't have anv dealirnrs witl1 tl1e lTl\HV A.
Q. You are ~now claiming that you did have; tlrnt tJ1e
UMWA was a party to this, aren't you?
A. I meant by that, that our employees were not members

,v
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of the Cl\i1'V A. Not a single employee ever approached us
making a complaint about anything. As a matter of fact, when
some of them left, they had some very complimentary things
to sav. Not one sour note.
page 622 ~
Q. ·Those picket signs didn't mean to you, a
strike?
A. No. It only meant one thing·: that the Mine ·workers
and the United Construction Workers were just trying to
break up our job, just like Mr. Hart said they were going to
take over.
Q. You have testified tbroug·hout that tliey told you they
were going to close down the work. Isn't that, in labor parlance, the same as a Rtrike f
A. No. You can lrnve a strike without closing down a job.

Mr. Mullen: :May I see those cx11ibits, please, the picket
signs that were torn down f
(Exhibits handed to Mr. Mullen.)
page 623} By Mr. Mullen:
Q. The only use of a picket line is in connect.ion
with a strike, isn't it?
A. I don't know whether it is the only use. You generally
associate a picket line with a strike.
Q. When you found the notices of a picket line at your
work you didn't asRociate it with a strike t
A. i\.fr. Mullen: to repeat ·wl1at I said a minute ago, reg·ardless of what the United Mine Workers called it, as far
as. we knew our employees had made application to join the
Salyersville Local. They had never protested to us, they bad
never complained there about it. The work went on in a
proper manner until Mr. Hart led that big bunch of men out
there and threatened and intimidated everybody and stopped
the work. Just because 1\f1·. Hart's crowd put up a sign
saying there was a strike didn't make it a strike. Yes, I saw
those, but I still don't think there was a strike. In fact, I
say there wasn't a strike.
Q. You say you never heard of a strike. That was the
question you were asked.
I show you this while I have it here. You took that down.
A. Yes; sir.
Q. It has been in your possession or in the possession
of your company ever sincet
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A. Yes. I turned it over to J\fr. Flippen and
put it in the safe.
Q. There have been no changes made on the signs you took
down!
A. None at all.

he

(Referring to Plaintiff>s Exhibit No. 25)

Q. And there is on it, is there not, an arrow connecting the
word carpenters with helpers 1
A. It is just like it is here.
Q. It is there, isn't iU
A. Whoever wrote it said carpenters and then helpers and
laborers and then decided they wanted to make a little revision.
Q. And put au arrow from carpe~ters to helpers to qua}.
ify itf
·A. That is right.
Q. You referred to Breathitt County as bloody Breathitt?
A. Yes, sir.
Q. I-lave you ever heard any other county out there called
bloodv so and sot
A. Yes, bloody Harlan.
.
Q. Bloody Harlan. Doesn't that go back to the ancient
fend clays when they got those names?
A. It is not so ancient. Those people out there have a
reputation of being· ready to shoot you just as
page 625 ~ soon as they will look at you.
0

Mr. Robertson: Judge, I don't think I am going to ask for
a view.

The Court: Do you promise the Court you won't? It is a
long way to go.
J\fr. Mullen: A view of the countryf
Mr. Robertson: Yes.
Mr. Mullen: I went through Devil Anse Hatfield's yard
one morning- at four o'clock in the morning· before daybreak.
I clidn 't know ,vbether I was going to be shot.
l\fr. Robertson: I know you won't mind my telling you this.
I went up this hollow with Monroe Sublett to see somebody
up there last September and took the automobile just as far
as we could and it played out and we went on up the creek
bottom at night and we walked about two miles and every
time we would come to a light Monroe Sublett would holler,
"Taint nobody but Monroe Sublett!" (laughter).

752

Supreme Court of Appeals of .Virgillfo.

Alexander Hamilton Bryan.
The Court: All right, gentlemen, let's proceed.
Bv Mr. Mullen:
.
..Q. Mr. Brym1, on the 14tll of July, did Mr. Hart phone you?
A. Yes, sir.
Q. Did he tell you that he represented the United- Co]lstruction "\Yorkers and that they represented your common
laborers?
page 626 ~ A. Mr. Hart said that lie represented United
Construction Workers in District 50. He clicln 't
say that he represented our laborers. He said we were workign in United Mine Worker territory and l1e was going to
take over, that l1e ,·vas g·oing to shut our job clown just like
he did the people in Wheelwright unless we recognized tbc
U nitcd Construction Workers.
.
Q. Didn't he tell you specifically that he represented only
the common laborers? ·
A. He definitely did not, because in connection with the
original conversation with Mr. Hart I asked him about it,
and he said that he was g·oing to take over our work and
represent all the employees, including tl1e iron ,yorkers and
the pipefitters and the electricians and the carpenters ancl
everybody else.
Q. What did you tell him?
A. I told him tlrnt we had agreements with A. F. of L.
unions, and it wouldn't work out, that I didn't see how we
could do it. So he said that-I told him I would think about it.
I didn't see bow I could do it. I asked him to think about it
and to let me hear from him again before he did anything.
l\fr. Hart said that l1e wasn't so much interested in the
present work, but that he was thinking mainly about all the
additional work which he understood we were going to do,
that l1e was going to close down our job unless we
page 627 ~ recog·nized them.
Q. You say that you asked him to let. you hear
from him before l1e did anything¥
A. I certainly did.
Q. All right. Did he ask you to write him as promptly as
possible wl1at you would dot
A. No, I don't tllink he did. He asked me to get in touch
with him again, and I asked him to get in touch with me
again, and dicln 't either one of us get in touch with the other.
Q. As soon as you finished the conversation with him, what
did you dot
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A. Called Mr. Deling·er. I either called to Mr. Dclinger or
called 1\£1~·. Joinville. I think I called Mr. Delinger.
Q. You did that just as soon as you finished talking to him?
A. Yes, I did that rig·bt away.
Q. ·what did you tell them, whichever man you called?
A. If you are referring· to Mr. Delinger, I asked him if
he knew anything about United Construction w· orkers or
District 50 trying to organize our workers. Mr. Delinger
said be didn't know anything about it. So I told him about
my conversation "~ith Mr. Hart and asked him to watch the
situation very closely and to keep me fully informed. That
w·as on the 14th of July, which was a Thursday. I called Mr.
J oinville and told him what l\Ir. Hart lmd said
page 628 ~ 110 was going to do and nsked him for suggestions.
Mr. J oinville said that they would try to help us
and suggested that I call Mr. Herbert Rivers, who was the
Secretary-Treasurer of the Building Trades Department of
the .A. F. of L. in Washington. I called Mr. Rivers up.
Q. Did you ask Mr. Delinger if the laborers
pag·e 629 ~ were in any union 1
A. I think I did.
Q. ·what did Mr. Dolinger reply?
A. 1\fy recollection is that he didn't think they were in
any union. I asked Mr. Delinger to take it up with the representatives of the Paintsville and Salyersville carpenter locals
and see if he couldn't get them in one of those unions of carpenters helpers, and he took steps to do that.
•

•

•

Q. "What did you instruct Mr. Deling·cr to do when you
phoned him on July 14 ·f
A. I asked him if he knew anything about the United Mine
·workers, District 50, and the United Construction "\Vorkers
organizing our workers, and he said he didn't. I asked him
to keep in close touch with the situation and told him about
Mr. Hart's conversation, tlmt J\fr. Hart had said he was
g-oing to organize all of our employees, including everybody.
I inquired especially about the laborers. l\f r. Delinger
seemed uncertain about the laborers. .So I asked him or suggested, rather, that he talk to the business agents of the two
carpenter locals, the one in Salyersville, 697, and
page 630 ~ the one in Paintsville, 646, and that be tell them
about my conversation with Mr. Hart and see if
arrangements couldn't be made for the laborers to be taken
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intQ one of those -locals· as carpenter helpers. I inquired
about what happened at Wl1eelwright because l\{r. -Hart l1{lcl
rcf~rred to it, and received infonnation about it.
Q. Mr. Brxnn, di<l Mr. Deling·er tell you that there bad
bceJ1 contact between some of the org·anizcrs of the United
Oonstrnction ·workers and your common laborers!
A. He snid he didn't know anything· about it at all, that
the first he heard about tlw United Construction orkers or
any of those org·anizations was from me in my telephone
Qonvcrsation with him that day.
Q. Then you instructed him, you said, to take it up with
one of the local unions to see if he couldn't get your laborers
into the union as carpenters helpers.
A. That is right. He said he would do it.
Q. Then did :Mr. Deling·er report to you what he did 1
A. That was on a Thursday. I will refer to my little book
here. That was Thursday, July 14, and while I don't remember any specific calls to Mr. Dolinger on Friday, I am almost
positive I did talk to him, because I did talk to him practically daily. I think I talked to him again on Monday, the 18th.
I think it wns reported to me that some uow· representatives
had been out to the job. On the 16th, which was
pago G31 ~ Satmday, l\fr. Ragan, our chief clerk, mailed in to
me an application blank form for membership in
Distriet 50 which one of our laborers had turned over to Mr.
H,agan. On the night of the 18th I left for Kentucky on the
train.
Q. Let's come back to July 14. Did 1\fr. Deling·er report to
you that he had talked to Monroe Sublett, President of the
carpenter's union No. 646 at Paintsville, Kentucky, about the
n~~tter of having laborers taken into tl~e Paintsville local as
carpenter helpers 1
A. I don't know whether he told it to me then or told it to
mo on fl10 18th, but thereabouts he told me that he had disc.u~sed it with a representative of the union.
Q. Did he tell you that Mr. Sublett thought that the ge:nQrti.l idea was g·oocl, but that the laborers would be taken into
the Salyersville local union as carpenter's helpers?
A. I think he told me something to that effect. I can't
1·omember the exact words. He told me that neither one of
t.hose husiness ag·ents had the forms for these fellows to si~
and that they ,~~ere getting in touch with an internatio;al
representative in Louisville. As soon as the forms came in,
they were g·oing to talk to th~ laborers about it.

,v
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· Q.· Rgbert Poe was oite'ot your ·carpenters at that time,
wasn't net
A. Yes, sir. Robert Poe had been working for us a good
time, I think since around November 1948.
Q. l\Ir. Delinger reported to you he had also
page 632 ~ discussed it with Robert Poe f
A. I think he first talked to Mr. Sublett, and
Mr. Sublett thought it would be better to have that part handled through the Salyersville local.
Q. Tbeu did Mr. Poe agree to try to have the laborers taken
into his local as carpenter helpers'?
A. That was the general idea. He went out and was allowed time to go and talk to them.
Q. You were going to change the classification from laborers to carpenter helpers in order to get them in the union.
A. That is right, and maybe give them a wage rate increase.
Q. Neither local union 646 nor local union 697 had the
necessary application forms to be signed, did they?
A. That is what I was told, Mr. Mullen. They came in
later and they were signed.
Q. So then they phoned to Louisville and asked them to
rnsh them out, didn't they?
A. That is rig-]1t
Q. You instructed that Mr. Poe be given time to get the
laborers to~ether and sign them up, didn't you?
A. I don't know tlwt I ~UlYe instructions. lV[r. Delinger
told me that that is whnt ]1e did. I had asked
page 633 ~ that arrang·ements he made to do it, and pursuant
to that discussion tlwt is what l\fr. Delinger did.
Q. J\fr. Poe was p;iven time off, and be g·ot these applications and got the lflhorers tog-ether and got them to sig·n up.
A. Robert Poe talked to the laborers. They said they·
would like to join his union. I am informed that J\fr. Poe
told them that if they joined liis union, he would try to get
them a wage increase to a dollar, which would be improved
by Pond Creek Pocahontas Company.
Q. What clrnnce did tlie laborers have of refusing- to sign
when you as the head of the Laburnum Corporation lmd inRtructed your ~nperintendcnt out there to get them signed
up·? You had taken one of your workmen and ~iyen him time
off and sent ltim with cards to p;et your lahorers to~rether and
to say, "Here, the boss wants you to sign up." What chance
did thev have to refuse 1
A. They bad plenty of chance. They could have said they

756

Supreme Court of Appeals of ;virginia.

Alexander Harnilton Bryan.
didn't want to joinibtnmion irtliey wanted to. They could
have said they wanted to join another union. · ·- -- _
Q. They were working there because they wanted a job,
weren't they t
A. Most of them had been working there since N ovcrnbei·
1948. This was sometime in July, almost nine months, and ·
there n~ver had been any discussion, no trouble. Everything;
was going smoothly, as far as things could go on a job of
that kind.
page 634 ~
Q. I am not asking you tlmt question. I am
asking you wlrnt chance was there that they would
refuse when they were put on tl1e spot by an employee of tlw
company undertaking to sa:v wlrnt union they must go in and
presenting it to them at the direction of the hoss of the job?
A. Nobody was being put on the spot ut all.
Q. That is what you may call it.
A. They were being given. Mr. Robertson: If that is what you call it, it doesn't make
it so. That is wlrnt you said. ·
The Court: You gentlemen are eYen now.
Mr. Mullen: That is a matter of inference for the jury.
The ·witness: Those laborers had sense enough to kno-w·
that the United Construction Workers_ and the A. F. of L.
people wouldn't work out very ,vell tog·etber.
Colonel Harris: Your Honor, will you exclude that statement as not responsive to any question?
The Court: Gentlemen, I instruct you to disregard tl1e last
statement which was made hy Mr. Bryan.
By Mr. Mullen:
Q. Those cards that were introduced lwre today were procured in that manner.
A. Robert Poe said he g-ot them signed. That is what he
told me. I asked him if I coul<l have them.
page 635 ~
Q. He was your employee.
A. He had been working- for me since November, 1948.
Q. -So your company was undertaking to pick out the organization that these men must lmve.
A. Mr. Mullen, it is clearly indicated by our ag-reement with
the Building Trades Council in Ricl1mon<l exactly what labor
organization we were lined up with. Everytl1ing that we had
done had been more or les8 pur~uant to tl1at arrangement.
Q. These men were not orgamzcd before.
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-A-;, We had talked__,fo t11c-·business -agent for the laborers
over in 'Le~.ington, and it was recognized that it would be
necessary to get local help. They are not skilled workers.
They are not paid as much as skilled workers are. The business agent for the Lexington laborers local-we told him that
90 cents was the rate that we had, and we thought that would
be proper. He said., well, that would be all rig·ht. I don't
know, the man didn't come back, and it just stayed that way.
Q. But wlien you had that talk with Hart on the phone you
immediately recognized, didn't you, that your laborers were
not organized and they were open to organization. ·
A. As soon as I had that threat from Mr. Hart I knew that
my job was in dang·cr, and I knew that I had better take steps
to see that everything was lined up, and that is
page 636 ~ what I was trying to do.
Q. You went out to Kentucky on the 19th or
20th of July, didn't you 7
A. I certainly did.
Q. Did you get in touch with l\fr. Hart?
A. No, I didn't get in touch with Mr. Hart.
Q. You had asked l\fr. Hart not to do anything until.A. -he got in touch with me.
Q. -he liad a further talk with you.
A. That is right.
Q. Did l\fr. Hart have a right then to assume that you were
not going to do anything to go behind his back during that
period f
A. I don't think so. I told Mr. Hart in my conversation
with him that we were lined up with the A. F. of L., tfoit we
had an agreement with the A. F. of L. unions, and I didn't
see how we could make an agreement with his organization,
and he knew that was what the score was. I asked him please
not to do anything. He practically threatened to go over
there and close my job down. It wasn't practically. He did
threaten. He said he would do that, just like he did over
in Wheelwright, where they took 300 men there and shut down
a job.
Q. Yet yon testified earlier you ]rnd never l1card of a Rtrikc.
Wasn't that a strike right there?
page 637 ~ A. I was testifyinp: nbout a ~trike in connecHon
with our work. Evervbodv in the room has heard
of a shike.
·
·
Q. Of course we are talking· abont henring- of a strike nt
your place of work, not all over the United States. You know
that just as well as I do.
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So you don't think-·hc.had·-a··r1glit--to assume that you
wouldn't take steps to go behind his repres~en of the
laborers when you asked him not to do anything until you
talked again.
A. :Mr. Hart never told me that he represented the laborers.
He said we were working in Mine vVorker territory and he
was going to take over everybody.
Q. You knew your laborers were your danger point.
A. "\Ve knew that was a weak spot, sure.
Q. ·weren't you following identically the same plan that
you followed in Hopewell, which we have had in evidence here
today¥
A. I don't think I was, but if I was, was entirely within
my rights to do it and wa~ supposed to do it.
Q. Didn't you mislead them into thinking that you were
going to talk with them about recognition when they called
and asked you about it, when you put them off until a certain
date?
A. I didn't mislead anvbodv. I told Mr. Hart I couldn't
make an agreement with his organization.
page 638 ~- Q. But you could make an agreement with his
organization.
A. I couldn't make an agreement with his organization
without breakin~ up my operations all over the country,, and
particularly in Breathitt County. It wouldn't have worked
out.
·
Q. Dicln 't the people who fo1lowed you work with common
laborers in the United Construction Vv orkers and their skilled
laborers in the Americnn Federation of Labor?
A. T don't know. I have heard that they did.
Q. Yes.
·
•
A. On the otlwr hand, down at W11eelwright tlle United
Construction ,vorkers came in there with about 300 men, led
by Mr. Hart and Mr. Hunter and aII that crowd, stopped the
work of the iron workers, the ca rpen tcrs, the painters, the
laborers, the millwri~Ms, ever~Tbody, and demanded that
Beckett Construction Company, and Nelson Baldrig·e, Painter,
and Link-Belt Company all recognize United Construction
"'\Vorkcrs, and got those fellows behind the eight-ball and they
had to do it.
Q. You don't lmow anything about that if your own knowledge, do you?
A. I know wlmt h, reported to m<?. I lrnve lieard what was
testified to in the depositions that lmve been taken.
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Q. The depositions-are not in e, idence here.
7

A. I know what Mr. Hunter testified when his
page 639 ~ ciciJosition was taken. He was questioned about
it.
Q. You followed the identical same plan in Hopewell to
block off the Construction vVorkers, who had a perfect right
to organize your unorganized labor, and you followed the
same thing in Kentucky. Instead of sitting down and talking
with them to see if you could reach an agreement, you immediately set out to fight them, didn't you, and to block
them!
A. U nitcd Construction
orkers and the Mine Workers
are outlaw organizations when you come down to it.

,v

Mr. l\fullcn: I object fo that., if Your Honor please.
Mr. Robertson: I think he has a right to say it, Your
Honor. He asked for it, and he gave it to him.
The ·witness : They can't get anyMr. Mullen: I refer to "outlaw."
Mr. Robertson: They a1·e an outlaw organization. I state
that. They are outlawed under the Taft-Hartley Act. I will
talk a little law on that.
The Court: The judge will ask you not to argue the case,
1\fr.. Bryan. Just answer the questions.
By Mr. Mullen:
Q. You went out to Kentucky on the 19th and you_ didn't
communicate with Mr. Hart. Did you ask Mr. Delinger what
had been done t
A. Mr. :Mullen, I would just as soon negotiate
page 640 ~ with l\fr. Hart as I would negotiate with a robber
that threatened to rob my house.
Q. You simply want to have your way as to who should
represent your laborers. That is all it is, isn't iU
A. No, sir. I have tried to say repeatedly that we are
lined up with the A. F. of L. There are some contractors who
are lined upThe Court: We have been over that.
The ·witness: -with the United Construction ·workers.
Tl1e Court: I don't think it is necessary to repeat that.
The '\Vitness: I told Mr. Hart that in advance, and he said
he was going to take over anyway. I asked him not to do it
until he talked to me again, and he said he wouldn't.
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page 641 ~ By Mr. Mullen:
·
Q. Then you went right behind his back to get
your men signed up that he was organizing.
A. I don't think I was going behind his back at all.
Q, You went out there on the 19th and you didn't go to
see him. Did you· communicate with him any more before
the 26th?
A. No. I never heard from him, ancl he didn't hear from
me.
Q. You didn't try to negotiate, didn't try to get a peaceful
settlement of it.
A. There wasn't anything to negotiate about. I told him
I couldn't do it.
Q. That is just your idea.
A. He said· he didn 't care, he was going to take it over.
Q. He told ·y~m he was going to take over the job 1
A. Yes, sir; which is exactly what.lie finally ·did.
Q. Yet he was representing your laborers and simply trying to get them a better wage.
A. I don't think he represented my laborers. If he did,
he might not have represented more than one or two out of
15 and 16.
Q. Don't you know he had them all signed up?
A. I don't know anything of the kind. You
page 642 ~ lrnve admitted tliat they never "'ere in the union.
Q. Because you discharged H1em, wasn't that
the reason? ·
A. I never discharged a soul.
Q. Didn't you put a qualification on there¥
A. I never discharged a soul.
Q. That will be developed later that you did discharge
them.
0

Mr. Robertson: Are yon going to testifyf
Mr. Mullen: Nothing like as much as you have testified
if I do. If Your Honor please, we have reached the point
now where we go into all the doings in Breathitt County. It
is going to take quite a long while. It is now 4 :30. I think
if Your Honor could see fit to adjourn now, we could go on
with it later.
:Mr. Robertson: I was going to I think that is all rig;l1t
because they want it to go over until Monday anyway, you
see. to keep Mr. Bryan on the stand.
·
Mr. Mullen: Wouldn't you want to go over until Monday!
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Mr. Robertson: Not if I were getting-it like you are.
The Court : It is true, this case has gone one week., and
I can't give you gentlemen any encouragement that it won't
last another one. It is a lengthy case.
Mr. Robertson: I think it is going to run into
page 643 ~ week after next as far as I can tell.
The Court : I have set aside three weeks for
the trial. If you gentlemen have matters to take care of, you
might make your plans accordingly.
Juror: I understand, Your Honor, you will hold Court
until five o'clock. I feel that everything that we get over
liere is that much less on the other end.
Mr. Robertson: So do I, Your Honor.
The Court: Would you preferMr. Fred G. Pollard: Your Honor, I feel if we start in
on this situation tlmt comes next, we will have to review i,t
Monday morning and will just have to go over it again,. sir;
to bring the connection together.
The Court: I think that the request of Mr. Mullen's is a:
reasonable one in view of the continuity of the situation. We
are getting into Breathitt County, as I understand, Monday
morning.
Mr. Robertson: I just want to say this, Judge. I am just
as anxious to get through this case as anybody and I am just
as willing to start as early as anybody else will and run just
as late.
·
Mr. Allen: If Your Honor please, I would like to say that
we will try to save time on our cross examination. We will
try to cut them short and I think we can. I am not a long
cross-examiner and don't believe in it. We will
page 644 ~ save all the time we can on our cross examination.
The Court: I am sure you gentlemen will cooperate with
the Court and with the jury, and so far as the Court has been
able to ascertain counsel on both sides have cooperated with
the Court. There ]iave been many problems which the Court
bas bad to pass on and some big questions that it has bad
to pass on, and it takes time. Mr. MuJlen, did you have some
further comment T
]\fr. Mullen: Your Honor, if you please, we are going tQ
finish the cross examination as rapidly as we can. They had
him on the stand four dayR. ·we have had only a part of a
day. We will certainly finish, I reckon., by midday Monday.
We will try to do it. I think it would expedite finishing it
by adjourning at this time.
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The Court: I am in accord with you-Mr. Harrist
Colonel Harris: Mr. Mullen said what I was going to say,
1hat we had occupied only about five hours of the time of the
Court, and the reason we have been here so long is because
counsel for the plaintiff took so long in examining Mr. Bryan.
I am extremely anxious to speed it up because I am away
from home and I have got to stay away from home until this
case is over. I can assure the Court and the jury that I
want to get back with my wife and not leave her down there
in a house by herself. If I can do anything to expedite it,
I will certainly do it.
page 645 ~
The Court: · The plan was not to hold Court on
Saturday, and we are not going to hold Court
tomorrow. One or two of the jurors planned to go away tomorrow. These gentlemen who are preparing the case work
at nigl1t while you gentlemen go home. Counsel for both
sides stay up late at night and get up very early in the morning to get ready for you the next day. Then there arc times
when we are not in the Courtroom when we are in the Chambers, which you have heard so much of, and I can assure you
we are not playing. It is all work. I want to cooperate with
the jury as much as I can, and I think have clone so, but you
can go but so fast and do justice. I am here to see that justice
is done along with you gentlemen.
Mr. Allen: If it please your Honor, I did not mean to
intimate that these gentlemen were conducting a lengthy cross
examination at all. I am perfectly wiiling to concede that the
principal witnesses for the Plaintiff require lengthy cross
examination. I simply meant to say in view of wliat we
know about the witnesses which they may put on, we do not
think lengthy cross examination will be necessary and we
will make it as short as possihle.
The Court: I see. If posi;;ible, we will go along· until about
ten minutes to five next week. There are going to be times
when we are going to have to adjourn, when it will be necessary, and you just can't keep on hearing evidence
page 646 ~ when qum,tions arhie. They have to be passed
on. That is just the story.
Gentlemen, the Court is adjourned until ten o'clock Monday morning.
(Whereupon, at 4 :35 p. m. the Court recessed until 10 :00
o'clock a. m., 1\fonday, ,January 29, 1951.)

•

•
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•
Hearing in the above-entitled matter was resumed pursuant
to recess, at 10:00 o'clock a. m., before the Honorable Harold
F. Snead, Judge of the Circuit Court of the City of Richmond,
and a Special Jury, on January 29, 1951.
.Appearances: Archibald G. Robertson, George E. Allen,
T. Justin Moore, ,Jr., Francis V. Lowden, Jr., William A.
~T olmson, Counsel for the Plaintiff.
A. Hamilton Bryan, President, Laburnum Construction
Corporation.
James Mullen, Colonel Crampton Harris, Counsel for
Defendants.
Also Present: Robert N. Pollard, Jr.
page 648 }-

PROCEEDINGS.

(The following proceedings were had in Chambers:)
Colonel Harris : If the Court pleases, we have a motion
for mistrial, a motion to discharge the jury and declare a
mistrial, and I want to sign the certificate that I served counsel
and ask that it be marked filed, and we would like to argue it,
if the Court please.
Mr. Fred Pollard is somewhat sick and I think he may not
be here.
(Discussion off the record.)
Mr. Mullen: Before we take that up, there is another
matter we would like to take up. Mr. Holt, the CPA that we
employed, was not given aceess to what the Court said he
should have. \Ve are in great difficillty now. We can't always
get OPA's here. "\Ve got him for Friday, Saturday and Sunday. They wouldn't let him start on Friday. You remember,
we had him up here and asked that he start. On Saturday
they wanted to g·ive him photostatic copies of portions and not
what Your Honor had ordered him to have.
The reason I bring it up first is because lvir. Holt was taken
off another job. The people he was working for did not like
it. He has to go back on that now, and it will be toward the
encl of the week again before we can get him. We want to let
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him know. We asked him to appear up here this morning, and
he may be out there, I don't know.
page 649} Mr. Robertson: If Your Honor please, .I asl~
that they have Mr. Holt here to speak for himself
and that the Court question him.
The Court : I understand he is coming.
( Off the record.)
The Bailiff: Mr. Holt doesn't answer, Your Honor.
The Court: All right.
Shall we proceed without Mr. Holt 1
Mr. Robertson: I have a matter that I want to take up first,
Your Honor.
The Court: W c will pass that by, then, for a few moments.
Colonel Harris: Unles·s they have some matter of priority,
I should think this would come up first.
The Court: The motion for a mistrial would be first, I
imagine.
Mr. Robertson: All right.
Colonel Harris: Shall I wait until Your Honor reads it?
The Court: I haven't read it. This is the first I heard of it.
( Court reading document.)
Mr. Mullen: . Here is Mr. Holt.
(Mr. Holt entered the room.)

Mr. Robertson: I suggest that Mr. Holt be
sworn and the Court ask him whatever he wants.
The Court: "'\Vill you raise your right hand,
Mr. Holt. Do you solemnly swear the evidence you will give in
this matter will be the truth, the whole truth, and nothing but
the truth, so help you God?
Mr. Holt: I do.

page 650
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·whereupon,
C. HO-WARD HOLT,
called as a witness on behalf of Defendants, having be.en first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By M:r. Mullen:
Q. Mr. Holt, will you state what happened when you sought
the information that you asked for to review and report on f
A. I went over to the office of the Laburnum Construction
Company Saturday morning, and I was under the impression
I would have access to the audit reports, but the only thing
they submitted to me was photostatic copies of certain portions
of the report, and that information, which I have with me,
shows the contract price, the cost of the work on the job, and
the gross profit or loss by job for the years 1947, 1948, and
1949, I belie-ve, and 1946 is in h~re, too. I was seeking information on some particular jobs applying to the exhibit that was
submitted, and that was to establish the net profit for the
job, but this information doesn't give that.
page 651 ~ The Court: Just what <lo you want ROW, Mr.
Holt?
.
The ""\Vitness: I think I would have to see the complete
audit report before I could verifyMr. Allen: ·what was thaU I didn't catch that.
The ·witness: The complete audit report before I could
verify any of the information that we would like to have.
Mr. Robertson: .Are you through f
· The ·witness: Yes.
Mr. Robertson: If Your Honor please, I would like you t.o
hear l\Ir. Bryan as to what he did, nnd if there is any mis-:understanding to clear it up. Mr. Bryan, you are under
oath, too.
Mr. Bryan: .As soon as the Court ruled the other day that
we were to make available data on these jobs amounting to_
some $20 million, about which we testified, I asked our counsel
and auditors to get tog-ether all books back beginning with
1941. That was done, and they were there available for Mr.
Holt when he came to the office on Saturday morning. In an
effort to make things easier, we also prepared a statement
based on the information shown in the audit reports of Leach,
Calkins & Scott, listing in detail every job on which we lmd
performed work from January 1, 1941, to December 31, 1950.
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showing the gross income on each job, the direct
job costs, and the profit 01· loss on each job. Mr.
Holt saw the work papers which we had prepared
and which were being typed at that time.
We told Mr. Holt that any information shown on the statement, we would try to help him to verify from the books. We
had representatives of Leach, Calkins & Scott there. In addition to that, we bad photostatic copies made of the portions of
the Leach, Calkins & Scott audit reports which showed this
detailed information by job. They were all turned over to
Mr. Holt, and it wasn't just for 1947 and '48, but it was from
1941 down to date. If Mr. Holt didn't get them, it was a
mistake, because I understood that they had been turned over
to him.
The statement that we were preparing and which Mr. Holt
didn't have because it was being typed while he was in the
office, I have here in my hand this morning (producing document), and shows the information. It is a 21-page report,
showing· total work amounting to over $24 million in total and
net job profits of $822,095.33. We called Mr. Holt Saturday
afternoon to find out if he was coming back to get any more
information, if it was necessary for us to keep people there to
help him, either that afternoon or on Sunday, and Mr. Holt
said he had all the information that he needed. Mr. Holt did
call for general overhead costs, main office operating expenses.
e said w·e didn't understand that we had to
page 653 ~ fumish that, that what l\Ir. Mullen and Colonel
Ifarris and Pre<l Pollard wanted was information
about this $20 million worth of work to show whether or not
we had made a loss on those jobs. That is what we furnished.
Frankly-, it is detailed information that we have always regarded as strictly private, and it is rather embarrassing to
make it available. Some of the people that we have been
doing business with, we have lost money on some jobs as
eve;ry c011tractor does, and we lmve made money on some jobs,
but this shows the exact amount to the penny. It is in balance
with the books~ )Ve have here today a representative of Leach,
Calkins and· Scott who assisted in the compilation of this.
I am ready to make oath to it that we have our general Comptroller, :M:1·. ·wmiams, available, and he is willing to make oath
to it. ·we believe this is the information they have asked for.
lf they at·c not satisfied with it, if they want to check any
figure on here, "~e will be gfad to assist anybody at any time.
In acl<litiou to that, I might add that with reference to the
page G52

~
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work in Kentucky and "\Vest Virginia l\ir. Holt made a detailed
(ixamination of that information which we have put in, that is
the jobs showing a net profit aggregating approximately
$58,000 over a 28-month period. That is the work at Pond
Creek and Island Creek Coal companies and its subsidiaries
and affiliates. Mr. Holt found a 10-cent mistake.
page 654 ~ I would like to add at this time that the figures
shown on tlia t exhibit which has been offered in
evidence showing net profits of approximately $58,000 repre~ents the combined net profits and losses per job of Laburnum
mid its subsidiary, Virginia Mechanical Corporation. That
was explained to l\lr. Holt. He checked that information not
only from the audits, but I understand from the books themi..;eh·es. That took up the major portion of the time during
the morning on Saturday. I told Mr. Holt I was sure that Mr.
Pollard and l\lr . .Mullen and Colonel Harris would want that
done because some question had been raised about it, and we
were there to help him, and that is what we have done.
l\Ir. Mullen: The catch there is the use of the words "net
job profits.'' ·we want the net profits. The net job profits are
a different thing·. ~riwy have used big figures, and have left
the jury under the impression they made $58,000 on these jobs
when they didn't do it because they have not allocated to it
i he proper proportions of overhead, and so forth.
e think
ihat as long as they have put in there, as we have stated, $20
million and they claim that $58,000 was made on jobs, and
they claim that they have done some $650,000-odd of work
over a certain period, we are entitled to see the books, to see
ihe audit, and not to have them make up statements for us
mid say" Here is what you can have." We are entitled to see
the original docnments.
page 655 ~ Mr. Robertson: If Your Honor please, I think
it is perfectly obvious that what they want is not
relevant here, for this reason: Of course, the net job profit
that they got out of it, if they hadn't made it, they would have
l,een that much worse off. As I understand it-and the aveountants here can testify on this, and I might say I don't
think there is anvbodv in this room other than the accountant
who is really qualified to speak with any authority on this
matter-but as I understand it on each job the proper overhead in the form of salaries and expenses of people working
on that job is c]iarged as an item of expense to that job. That
is all separate and distinct from the general office overhead.
I think I am correct when I say that according to sound

,v
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principles of accounting it is just ABC as to how much percentage of general office overhead could be charged out in to
operations such as this. They can argue from it anything
they want, 10 per cent, 20 per cent, 30 per cent, 50 per cent.
It is a matter of sound accounting principle as to what that
amount would be. I don't know, and I doubt very much that
anybody here knows. I think anybody from Mr. Leache 's
office who knew the set-up of this company could say.
Mr. Allen: If Your Honor please, I would like to say, what
they are really complaining about is the failure of Mr. Bryan's
books to show an allocation or the failure of this
page 656 ~ statement to show an allocation of the general
office overhead. That is an impossibility. Mr.
Bryan, according to my information l1as made no allocation
-On the books, and it would be utterly impossible for him to say
how much of the general overhead should be allocated to any
specific job.
.
He doesn't ask them to accept the statement which he has
made. He has opened the books wide. They can go there and
check every job that they want to check to see if these figures
are correct.
Mr. Bryan in this statement has covered a 10-year period.
Every job that he has done during that period is put down,
the gross income for the job, and the costs of the job and the
profit or loss on that particular job. That is all the way
through. It winds up and shows the gross business to be
some $4 million more than he testified to, and it shows what
his net profits on the whole were. It is not but an addition of
the profits and a substraction ·of the losses on the particular
jobs ..
The only thing left out is the allocation of the general overhead to the particular jobs. As we understand, under your
ruling we are not required to go into that, and if we were, I
just don't see how it could be done. They can make any
allocation they want, by the size of the job, and argue anything
thev want from it.
page 657 r The Court: All right.
Mr. Mullen: Mr. Holt, have they furnished sucli
information as we asked you to get for us¥
The Witness: No, sir.
The Court: That statement which has just been presented
to will suffice Y
The ·witness: This is the same type of statement, Your
Honor, that applies to the exhibits which were submitted,
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which shows the gross income for the job and clireet costs and
general, the job profit and loss. I was asked to get the net
profit per job. In other words, the general office expenses
would have to be allocated in some manner to the partic.ular
.jobs in question for that period in order to arrive at the net
profit per job.
The Court: Just what is it now that you want to see, the
audit reports of each joM
The ·witness: The audit report for each-I would have to
see the audit report showing the general office and overhead
expenses. In other words, I have it down to the gross profit
per job. From that we would have to deduct the additional
expenses involved in arriving at the net profit.
The Court: ,vm the audit report show thaU
The ·witness : It should, yes.
The Court : You woukl like to see the audit report·?
Mr. Robertson: I would like you to hear Mr.
page 658 ~ Bryan on one more thing before you rule on it.
The Court : All right.
Mr. Bryan: Mr. Holt came in on Saturday, and he said that
he had instructions to find out what our general net profit
was before taxes and what our profit was after taxes. I told
Mr. Holt that Your Honor had ruled that we were not to make
available the tax returns, ·that I understood that Mr. Mullen
and Mr. Harris were interested in the $20 million figure that
we mentioned and whether or not we had made or lost money
on those jobs. The way our books have been kept and maintained-and I think the same applies generally to all construction companies-we have of course a gross income on each
job, we have the direct job costs. Those direct job costs include the cost of all labor on the job, that is, the money we
paid the carpenters, laborers, iron workers, and the resident
staff people. It also includes the job overhead, which is tho
cost of the superintendent's salary, if the job is big enough
and you have a field elcrk, it would include his salary. It also
includes the cost of your insurnnce, workmen's compensation,
jnsurance applicable to the job, the cost of payroll taxes, the
eost of any bonus that you pay subcontractors. It includes the
cost of all rentals. All direct expenses and costs in connection
with the job. You deduct the total costs from the total gross
income on the job and you get your job profit or
page 659 r loss.
In addition to those expenses and in operating
a construction business you are bound to have certain general
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operating expenses. No attempt is made to allocate those
Hxpcnses to the job. In most cases, especially in the case of
large jobs, they are not just completed on a calendar year
basis, but they extend from one year to another. The information which we gave to Mr. Holt is the same as the information
which is shown on the statement which we just handed to you,
except that the information on the statement ·which I just
handed to you, is compiled in a little different form.
In order to see whether or not we made a loss or profit
on the job, it was necessary to take the .figures for probably
a couple of years, two or three years and compile them tog·ether. That has been done very carefully and accurately and
the figures submitted are iu balance with the books. There is
no way I know that a person can intelligently allocate portions
of the main office operating expenses to the jobs. There arc
all sorts of figures which might come into it. Mr. Holt might
have one idea as to how it is to be done. :Mr. Leach might have
another ide as to how it is to be done. Mr. Durham might
might have another idea as to how it is to be done. ·we might
have still another. Actually speaking, that was not done. The
company tries to keep its overhead costs down as low as it
can ordinarily, hut whether it was large or small,
page 660 ~ it seems to me that that is beside the oint. The
main point is whether or not we made or lost
money on our jobs that we had. That is where we got the
revenue from which to run the business.
Mr. Mullen: It is allocated on a percentage basis.
The Court: I think l\Ir. Holt is entitled to that information,
gentlemen. I will ask that you make it available for him.
. Mr. Robertson:
sa-ve the point, Your Honor.
l\J r. Allen: You mean the general overhead expenses Y
The Court : Yes. I think he is entitled to sec the books, any
hooks that have anything to do with your profit or loss. One
auditor may determine whether the loss is computed one way
or the profit is computed one way, and another auditor may
determine it another way. That is a question of argument.
But I think he is entitled to see the books.
The ,Yitness: Thank you, sir.
The Court: Do you want me to deliver this statement you
jm~t tendered to the Court to Mr. Holt, Mr. Bryan?
Mr. Bryan: I have no objection to that.
ould you like to haYe it! Do you think it
The Court:
would he helpful?
The ,vitness: It probably would be helpful.
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:Mr. Robertson: It can't hurt us.
!Ir. Bryan: I make only one request in that
page 661 ~, conueetion. I know this is going into the Court
now and it is to be made a public record, but it
does contain information that normally is considered to be
private and confidential, and it would be embarrassing to me
nn<l embarrassing to a lot of other people to have some of that
information bandied around.
Mr. Hoberh;on: It is the same thing I said about financial
t 1·a nsactions.
The Court: If they mention anything in the proceedings
about that, I give you the same opportunity.
nf r. Bryan: I can't help it, but I just ask that cooperation.
The Court: All right, gentlemen.

The next on the agenda is the motion for mistrial.
Mr. Allen: May ,ve read it through first?
Colonel Harris: ·whichever you like.
The Court: I think it might save time of Colonel Harris
l'ea.d it.
Colonel Harris: If I read it.
The Court: Yes.
Colonel Harris: ''Now come the defendants separately and
~everally and jointly and move the court to discharge the jury
mid to declare a mistrial in this cause, and for grounds of this
motion assign the following separately and severally:
(I) Counsel for the plaintiff has engaged in highly prejudicial, inflammatory, poisonous and false argupage 662 ~, mcnt to the jury injected for the purpose of
pl'ejuclicing the jury and piling up punitive
damages as part of the verdict sought by the plaintiff.
"On Friday, ,January 26, 1951, near the conclusion of these
woceedings, counsel for plaintiff used this language in the
presence and hearing of the jury:
" 'They ( referring to the defendants, United Construction
·workers an<l the Mine Workers) are an outlaw organization.
I state that. They arc outla,ved under the Taft-Hartley Act.
l will talk a little law on that.'
"(2) Immediately preceding the utterance of counsel for
the plaintiff, made the basis of Ground No. (1), Counsel for
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plaintiff made the following statement m the presence and
hearing of the jury:
" 'I think he has a right to say it, Your Honor, He (referring to Mr. Mullen, Counsel for Defendants) asked for it, and
he ( the witness, A. Hamilton Bryan) gave it to him.'
"(3) At or near the close of the day's proceedings in this
case on January 26, 1951, the question of adjournment to
Monday, January 29, 1951, was under consideration. Counsel
for the plaintiff used the following language in tµe presence
of and in the hearing of the jury:
'' 'I was going to say that I think that is all right because
they want it to go over until Monday anyway, you
page 663 ~ see, to keep Mr. Bryan on the stand.'
".And further in reply to Mr. :Mullen's question as to
whether plaintiff's counsel would want it to go over, plaintiff's
counsel replied:
" 'Not if I were getting it like you are.' "
"Defendants separately and severally and jointly assign
as additional grounds for this motion to discharge the jury
and declare a mistrial the statements made by A. Hamilton
Bryan, witness for the plaintiff, and President of plaintiff
c·orporation, while on the witness stand testifying as a witness
as follows, to-wit:
'' ( 4) In response to the following question by Counsel for
defendants :
"'Q. You followed the identical same plan in Hopewell to
block off the Construction ·workers, who had a perfect right
to organize your unorganized labor, and you followed the
same thing in Kentucky. Instead of sitting down and talking
with them to see if you could reach an agreement, you immediately set out to fight them, didn't you, and to block them Y'
''The witness, A. Hamilton Bryan, made answer:
" 'A. United Construction ·workers and the Mine Workers
are outlaw· organizations when you come down to it.'
".And to this statement of the witness, Counsel for the
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~

defendants then and there in open court m the ·
presence and hearing of the jury stated:

" 'l object to that, if Your I-Ion.or please.'
" ( 5) Defendants charge that the ·statement of the witness,
A. I-Iamilton Bryan just quoted in the preceding ground
hereof, was not responsive to the question asked him, w~s
entirely voluntary, was highly inflammatory and prejudi~ial,
was for the purpose of injecting poison and prejudice against
the defendants in this cause, and that said statement was false
and also injected for the purpose of wrongfully and illegally
prejudicing the jury against the defendants and piling up a
verdict for punitiYe damages.
" ( 6) The witness, .A:. Hamilton Bryan, President of the
plaintiff, and while testifying as a witness for the plaintiff,
was asked by Counsel for the defendants the fo!lowing
question:
" 'You went out to Kentucky on the 19th, and you didn't
communicate with Mr. Hart. Did you ask Mr. Dolinger what
had been done?'
"And to said question the aforesaid witness, .A. Hamilton
Bryan, made answer as follows:

'' '1\fr. Mullen, I would just as soon negotiate with Mr. Hart
( referring to Mr. Hart, the District Representative ·of United
Construction ·workers affiliated with United Mine "\Vorkers of
America and District Representative of District 50, United
:Mine Workers of America) as I would negotiate
page 665 ~ with a robber that threatened to rob my house.'
'' And defendants do herewith and hereby charge that the
quotation just made was not iu response to any question by
Counsel for defendants, was highly prejudicial, poisonous
nnd inflammatory, and was injected for the purpose of piling
np a verdict for punitive damages against these defendants.
"(7) Defendants charge and represent to this Court that
the foregoing remarks of both Counsel for plaintiff and of
the witness, A. Hamilton Bryan, are each of such highly
prejudicial, poisonous and inflammatory nature that the
poison and prejudice injected in thi~ cause thereby cannot b~
removed by any direction or instruetion of this Honorabl~
Court, and the only way these defendants can obtain justice
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antl a fair and impartial trial is for this Court to order the
jury discharged and to declare a mistrial in this cause.
"(8) Defendants allege that the conduct hereinabove set
forth, as a basis of grounds (1) through (7) inclusive, occurred
near the close of the proceeding on January 26, 1951, and were
mnnulative of a course of condu~t which had been indulged in
hy Counsel for plaintiff and by the witness, A. Hamilton
Bryan, from the beginning of the testimony of the witness up
to and including the occurrences hereinabove listed, said prior
~tatements and testimony being as follows, to-wit:
page 666

~

"When Counsel for defendants asked the witness, A. Hamilton Bryan, the following question:

"' 'Q. You were not told it was because of any of the difficulties you had already had there, were y011 f'
'' He made answer as follows:

'' 'A. No, we were not given any reason. vYe, frankly,
conditioned the bid in certain ways that I think were objectionable to Pond Creek. For one thing, we said that we.expected
them to keep those roads in passable condition so we could
get in and out, and I don't. think they Unked that vedy much.
" 'For the second thing, we .asked that they provide
builder's risk insurance with extended coverage, which would
protect the buildings against loss or destruction from malicious mischief or acts of vandalism. That was put in there
Tmrposely in order to g·et some protection in case the United
Construction ·workers and that crowd should come in there
ar11d hurn the building down.'
"(9) During the examination of the witness, A. Hamilton
B,·yan, President of the Plaintiff, by Mr. Archie G. Robertson,
Attorney for tl1e Plaintiff, on January 23, 1951, the aforesaid
attorney made the following statement in the presence and
hearing of the jury:

" ,·we are sueing here in all earnestness and good faith
forr· the biggest lawsuit that I personally have ever been in.'
page 667 ~

"And the defendants allege that the aforesaid
stnteinent of counsel was whollv without any evidence in the cause to justify this statement:
w
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'' (10) During the direct examination of the witness., A.
Hamilton Bryan, President of the Plaintiff corporation, by
Mr. .Archie G.. Robertson, Counsel for Plaintiff, a colloquy
arose when defendants' counsel made objection as follows:

,,re

" 'Colonel Harris:
object to the witness reading from
I notice he keeps looking at the document and
then turning the pages.'

a document.

'' During the aforesaid colloquy Mr. Robertson, the aforesaid counsel for Plaintiff in the presence and bearing of the
jury made the following statement:

" 'It seems to me, Your Honor, that the real purpose of
my friend here is to break in on this story and destroy the
effectiveness of the testimony.'
"And the defendant alleges that the purpose imputed to
counsel for deefndant was not the real purpose of counsel and
the statement so made was false and hig·hly prejudicial.
'' (11) During tbe direct examination of the witness, A.
Hamilton Bryan, President of the Plaintiff, by Counsel for
Plaintiff, on January 24, 1951, counsel for defendant made
the following objection:

" 'M:r. l\Iullen: If Your Honor please, if the only part
relevant is the telephone number, it is improper
page 668 ~ to put in a whole newspaper in evidence in the
record.'
"Whereupon, ::Mr. Robertson, Counsel for Plaintiff, in the
presence and hearing of the jury made the following statement:
'' 'l\fr. Robertson: If Your Honor please, I broug-llt it here
-of course., if I had brought one sheet tliey would have said
that looked mighty fishy.'
"(12) Durin~ tbe course of the direct examination of the
witness A. Hamilton Bryan, President of t11e Plaintiff, Counsel, Mr. Fred G. Pollard, objected to a question by counsel
for Plaintiff, which objection the court t11en and tl1ere overruled. Whereupon, the following occurred:
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" 'Mr. Robertson: You oug·ht to go to night school, Freddie.'
'''Mr.Mullen: '\Ve object to a remark like that. Vle arc
trying to facilitate the case.
" 'The Court: The jury will disregard i:;iclebar remarks.'
"And tbe defendant nlleges that the pe1·sonal remark about
Mr. Fred Pollard, one of the defendants' counsel, was highly
prejudicial and was made for the purpose of intimating to
the jury any further statement or argument made in tbei1·
presence and hearing by Mr. Fred Pollard was not worthy of
belief or consideration by them because he was an ignorant
lawyer and needed to go to nigbt school.
page 669 ~ "And defendant furtl1er alleges that the remark was false and unjustified for the reason that
Honorable ].,red Pollard has alrondy gone to Law School and
received bis LL.B. degree from the Law School of the University of Virginia during the year 1'942, and defendants further allege that said Law School has a high reputation not
only in the State of .Virginia, but among educated and experi- ·
enced lawyers throug·hout the boundaries of the United States.
"(13) During· the course of the cross examination of the
witness, A. Hamilton Bryan, by Mr. Mullen, Attorney for the
defendants, he asked the witness the follo,ving- question:

" •Q. By "lay off", he meant recognition of the A. F. of L.
by UCW?
'' 'A. I don't see what you could say a bout that, because
United Construction vVorkers certainly didn't recognize the
A. F. of L at "\Yheelright ,Yhen they went there with 200 or
300 men and broke up a job.'
'' And defendants allege tlmt tlle quoted answer was made
in order to arouse prejudice against the defendants, and particularly against United Construction ·workers, and was the
gratuitous introduction of a transaction which was not a part
of the transactions complained of by tl1e Plaintiff in its Notice of Motion for Judgment.
"(14) During the course of the cross examination of the
witness., A. Hamilton Bryan, President of tlle
page 670 ~ Plaintiff, said witness disregarded the rulings of
the Court, for instance, Counsel for the plaintiff

•
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objected to ·a question by Mr. 1\Iullen whereupon the followiug
proceedings were had:

"'Q. Would you have done iU
" 'Mr. Robertson: If Your Honor please, that is getting
right into the realm of speculation. You can get into all
sorts of things.
" 'The Court: I will sustain the objection.
" 'The Witness: We were trying our best to cooperate
with the Paintsville Local.
" 'The Court: I sustained the objection.
'' 'The Witness: To try to have friendly relations.
" 'Colonel Harris: ·wm Your Honor exclude that statement made after you had ruled?
" 'The Coud: Gentlemen, the r-;tatement made by Mr.
Bryan after the court sustained the objection should be disregarded by you.'
·
' ' (15) During the course of the cross examination of the
witness, A. H11milton Bryan, President of the Plaintiff, the
following proceedings were had :

'' 'Q. They were working there because they wanted a job,
weren't they Y
'' 'A. Most of them had been wo·rking there since N ovember, 1948. This was some time in July, almost nine month~,
and there never had been any discussion, no
page 671 ~ trouble. Everything was going smoothly, as far
as things could go on a job of that kind.
" 'Q. I am not asking you that question. I am asking you
what chance was there tl1at they would refuse when they were
put on the spot by an employee of the company undertaking
to say what union they must go in and presenting it to them
at the direction of the boss of the job?
" 'A. Nobody was being put on the spot at all.
'' 'Q. That is what you may call it.
" 'A. They were being given" 'Mr. Robertson: If that is what you call it, it cloesn 't
make it so. That is what you said.
"·'The Court: You g·entlemen are even now.
'' 'l\fr. Mullen: Tlrnt is a matter of inference for the jury.'
'' 'The Witness: Those laborers had sense enough io
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know that the United Construction ·workers and the A. F.
of L. people wouldn't work out very well together.
'' 'Colonel Harris: Your Honor, will you exclude that
statement as not responsive to any question?
" 'The Court: Gentlemen, I instruct you to disregard the
last statement which was made by Mr. Bryan.' "

•

•

•

page 684 ~

•
\

•

Mr. Robertson: They ]iave made personal remarks about
me, Your Honor, aml I will add1·css myself right to the heart
of this situation as I see it.
Ref erring first to Mr. HarriF;., I say with all truthfulness
that I never heard such a jury harrangue under the guise of
a leg·al argument. It looks to me like his dramatics and
theatricals arc trying to influence this court. It looks to
me, the way they come l10re with some sort of
page 685 ~ affidaYit or some sort of motion after every recess of this Court, and come here and kill more
than an hour this morning, that they are trying to stall this
trial.
If Your Honor please·, Your Honor ktwws tl~e Virg'inia decisions, and so do I. "\Vha t lrnve they done 1 Y onr Honor
knowA the spirit that has pervaded this trial as to whether
it is anything· of willful defiance of the rulings of the Court,
or trying to evade the rulings of the Court, or trying; to circumvent the ruling:s of the Court. Your Honor can· look at
the attitude in this jury in this trial as you sit there, and look
at them and notice their reactions to different phases of tlic
trial, and their good humor and p:ood spirit, and see whether
or not they have been influenced by any prejudice or passion
against anybody.
,~That have they clone? It reminds me of a ·case tl1at I lrnd,
the Cornell case before ,Judge Lamb. They said it took Billy
Cornell 6 months to make up liis own mind whether or not ]1c
had been defrauded by the actions of his wife, and if it took
him 6 months to make up his mind, how could they ask a court
to believe that the testimony was clear and cogent.
What have these g-entlemen clone¥ It has taken them a
week-encl to do it. It ha'l taken a conference between tl1e
four of them to do it. It has taken them to search this rec-
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ord as it is (.lVident they have done, to do it. It
page 686 ~ has taken tbem, coming down to what is fair and
square, they have lifted isolated statements out
of their context. Thcv have misconstrued the tone in which
they were uttered. They have injected a venomous and
wicked misconstruction of the meaning of words in here in an
attempt to get a mistrial, because, as I have said from the outset of this thing, all they want is to get away from a trial on
the merits by any moans they can.
Mr. Mullen: I object to that.
l\fr. Robertson: I don't care whether you object to it or
not. You have said some very mean things about me.
The Court: Gentlemen, let's be calm and proceed.
l\fr. Robertson: It has taken them over a week to search
and gimlet-eye this record to try to find something that they
think they can take offense at. They are bringing up everything here that Yom Honor would expect to be brought up
in argument of instructions, in argument to a jury, in argument upon a motion to set aside a verdict, in argument upon
an appeal of auy case which any lawyer loses; and they
haven't lost it yet.
I submit that when Mr. Bryan was asked as to why he had
to put those provisions in that proposal about the protection
·of the property while it was under construction, one of the
reasons he did that was tbat it was his dutv to tell the whole
story if he was g·oing· to tell any part of it. It is
page 687 ~ utterly different from where you are suing somebody in a personal immrance suit, and they won't
let you mention the immnmce company because they can't get
a fair run for tlwir money if you do. No insurance company
is involved anvwhere in this case.
By wlmt authority does Mr. Harris step out here and talk
to Your Honor about people who have accumulated propertr
Ritting on that jury? ·what does he know about it 1 By what
warrant does be, an experienced lawyer wl10 won the Jewel
Coal !fine case. and with the aRRociation he lrns had in the
practice of law, hy what :mtl1ority does he come l1ere and make
anv such statement as that?
·
i think I know the Virgfoin decisions. I think I know the
rights of counsel here. T don't expect them to like our testimony. I don't expect them to like what we say. V\Te have a
whole lot more coming;, and they are not going; to like that,
either.
As t]1e Court has said l1ere, the Court has time and again

/
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said that it appreciates the spirit that counsel have shown
in this case in trying to cooperate with the Court. I think
the Court can search back through its own memory and see
whether anything has been done here by counsel for this
Plaintiff that warrants any such attempt as is being made
here to sidestep a trial on the merits.
When they single out and lift from their conpage 688 ~ text and twist and distort and misconstrue what
I have said in tl1e spirit in which I have said it,
they don't quote one sing·le thing tllat called for those remarks, what was said to counsel over here, what was said by
Mr. Mullen to me, what was said by Mr. Harris to me.
They ask the Court on any such thing as they have broug·ht
forward here, to declare A mistrial without even reading the
record in the case, which tlley have studied meticulously over
the week-end fo· resurrect what they lmve brought. forward
here and stated.
It took four counsel a week-end to tl1ink up these thingR.
My remark that Mr. Mullen has gotten himself wroup:ht
up over, after 48 hours, was made in response to a question
that he asked me. I said it., and I think I was right, and I
still think so, that they w·anted to keep Mr. Bryan on the
stand today. They have killed over an hour here this morn-

ing.
He turned to me and said, "Wouldn't you want to do it?"
I replied, ''Not if I were getting it like you are.''
If Your Honor please, I say they are not entitled to a new
trial, and if· the Court grants any new trial here it ·would
just be a lauglling stock eYerywhere for anybody who knowR
about this case; just another case where you couldn't get
the United 1\fine ·workers before the court and
page 689 ~ hold them there. I think the motion should he
overruled.
I am going to ask Mr. All~n to address himself to it.
Mr. Allen: If Your Honor please, let us get entirely out
of the atmospl1ere tllat naturally and sometimes inevitably
there is g·enerated in a controversy of this kind, and let us
see where we are lep:ally.
Some years a.g·o, I had occasion to take a case to the Court
of Appeals on the very qu()stion involved here. I was then
on tbe snme side tliat my friend, Colonel Harris, is on now.
I was complaining: of a remark that Mr. Buford made in the
course of tl1e trial, wl10m Your Honor knows was one of our
outstanding lffw)rers in Virginia. I looked up all the autl1ori-
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ties and went to the Court of Appealsr I got a 1·eversal of
the case on that ground, and that ground alone-.
The remark there was-I will have to go back just a little
bit to give you the setting of the case so you will understand.
There was involved i11 the case a widower :u1d a wi<low whom
he had employed as a housekeeper. None of their co11duct
between themselves wns involved, and l\Ir ~ Buford. makes the
statement before the jury that when a widower aud a widow
were in the same household or under the same roof, indicating
that something improper might have l1appened. There was
no foundation in the evidence for it,. none whatooev·er. It
· was brought, not purposely, I don't think, by Mr.
pag·e 690 ~ Buford, but anyway the remark was made., and I
contended that it influenced the jury and that
there was no foundation for it, and the Court of Appeals reversed the case on that ground, and ·went into all the authoritie-s.
.
That was about 20 years agor Since tl1at time I have lm<l
occasion in a number o.f cases to look up the authorities on
the same question. Tl1e courts since· that case have. gotten
very much more liberal.. They are comin~ around to this viewM
point: They are judging; each case on the particular facts in
that case, and they are judging the remarks made by virtue
of what preceded or what occasioned the remarks. They reach
this conclusion: that it is to lJ~ ineyifably expected that in_ the
heat of the trial of a case, re1,narks are going to be made, and
I would say certainly 9 times out of 10 they say and hold that
the instructions of the judge to disregard the remarks will
be sufficient; that if you declare a mistrial for all tbese remarks that may be held to be improper in the course of the
heat of a trial, you will never get to the end of tl1e case.
Coming to the remarlrn tlrnt they complain about most seri"ouslv and the one about the robbers and tbe one about burning down the house, you will remember that when Jfr. Bryan
said that he would just ras soon negotiate with a robber as t.o
neg·otiate with tlie United Construct.ion Workers·, Mr. Mu11en
was asking- him why he ·wo11Icln't neg·otiate with
page 691 f the United Construction \Vorkers. AIi the aut'horitfos on cross examination s-av tliat if a lawyer· on cross examination nsks a witneRs a question of why,
the witness can answer anytliin~· that ~I10ws Iiis reason why
I1e did a tlling·. 1\f r. Rryan said tliat from I1is· experiences
with tlie United C'onstrnction ,Voi·kerR nnd what he knew
about the United Construction "'\Vorkers, lie just ·couldu 't ne-

A

782

Supreme Court of Appeals of Virginia.
0. Howa'rd Holt. .

g-oth1tc with them. He would just as soon try to negotiafe
with a robber.
That was ans,vering the question that l\fr. Mulle11 asked.
If Mt-. Mullen didn't want the real answer that. was in the
b'rah1 of Mr. Bryan, be shouldn't have asked the question

'
)

/

)

r
I

"Why?"
The same thing· applies to the question about burning the
ho'n.se down or b1.uniug the property down. That wasn't all
~h'e a11swer. Mr. Mullen was asking Mr. Bryan why; if he
didn't know why he didn't get those bids, and he. was trying
to tell Mr. Mullen whv he didn't get them. He said maybe
oit'o reason was that the roads were so bad that there had to
be roads in there, and that was one of the requirements. A11.other reason was that afte1· his experience the1·e, he insisted
6'1'l putting in the contract a provision for cartying insurarrce ag·ainst arson and va1Hlalism; that he did11 't know what
these people would do.
That was perfectly responsive to Mr. Mullen's question.
Mr. Mullen had risked the ·que8tion '' V\lhy, '' and all the authorities say when you rh:;k that question ''"\Vhy,"
p·age 692 ~ you take your chances on the answer. A man
may answer out of liis imagination~ and there is
nothing- under the law of evidence that you can do about it.
Another case in Virginia in which tl1is question arose about
imlproper arg·umcnt-rmd these things come up so often that
I 'have made a practice of carrying around in my p~cket a
little memorandum hook listing· tl1c cases. I picked this one
out of the fo.;t, 161 Va .., and ~fr. ~foore has just handed it to
me. Your Honor knows 110w zenlous courts arc about g·uarding a~:ainst the mention of ini;::umnce in the trial of automobile
accident cases. In this case, 161. Va., Ma,iestic Steam Laundr11
a,1ul, others v. Puckett, 161 Va. 524, the lawyer for the defendau't wns arguin:2: to tl1e jury tlrnt the plaintiff wanted to take
ont 'of the pocket of tl1is man from Chicago-the defendant
was f'rom Chica2·0-were m,king this jury to give ~he plaint~ff $10,000 out of tliat man's pocket. This man, coming from
Det:roit, was traveling around clown there ahd bad an acci-

dent.

·

The lawyer for the plaintiff replied and said, ''If you just
give me $10,000, I promise you I wo~ 't go into this man's
pocket for the clime.''
They made a motion for a mistrial upon the ground that
that was furtiv·ely bringing insurance into the case. The
co·u·r·t of Appeals said. ''No, you invited it, you invoked it
and got the answer, and it was a legitimate argument.''
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I say that principle applies exactly to Mr. Mulpage 693 ~ len 's questions asking Mr. Bryan "Why thi's,
that, and the other,'' and Mr. Bryan had a right
to tell him why, and he told him why.
In a situation of that kind., it is an ideal situation. If
the Court should differ with me on that, it is certainly not
such a departure from what a man had a right to do as to
require a mistrial. An instruction to the _jury would be enti rely sufficient, but we don't think that is necessary.
Mr. Mullen brought it out by the questions be asked, and
the same principle applies to a number of other tliings that
they complain of here.
__
We are at the beginning of the trial;· and what has taken
place here, before the trial is over I suppose the jury will
forget all about it. To declare a mistrial at the beginning
will place untold expense on the Plaintiff and the loss of a
week's time. I don't think the remarks, under the circumstances under which they were made, are sufficient.
It takes a studied effort over a week-end, with the transcript before them, taking a number of the words out of their
setting or context, to g-ive them the meaning which would
justify the Court in declaring a mistrial. I submit the motion should be overruled.
The Court: Is there anything further you genpage 694 ~ tlemen want to say T
l\Ir. Mullen: If Your Honor please, I have
never asked Mr. Brvan '-Wlw." I have carefullv refrained
from ",Vby." Here is a questi~n I asked him : ..
"You went up to Kentucky on the 10th and you didn't communicate with Mr. Hart. Did you ask ]\fr. Delinger what had
been done?''
There is no "wl1y" there, nothing asking why he didn't
do it.
"l\fr. Bryan: I would jm;;t aR soon negotiate with Hart
as I would negotiate with a i·obbcr that threatened to rob
my house.''
That was not reRponsive.

!fr. Robertson : You are still taking it out of context. Go
hack far enough to g-et the context.
Mr. Mullen: I didn't ask him ",v11y."
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Mr. Robertson: The sense of it was you did ask him
"why."
Mr. Mullen: There is no ''why" there ... I asked him what
he did, where he got his report.
Mr. Robertson: Make him read that ..
Mr. Allen: :Read your question. at the top of page 639 ...
J&r . . }Iullen: ltreads:
'c:You f oilowed the f denticaI same pfan irr Ropewell to block off the Construction '\Vorkers, who
had a perfect l'ig·ht to organize your unorg-anizecl
.labor, and you followed the same thing in Kentucky.. Insteacl
of sitting down and talking with them to see if you could
reach an agreement, you immediately set out to, fight them,,
didn't you, and to block them i
page 695

~

I aidn't ask him ''why. 11·
Mv.. Allen.: You say, "It fs exactly tlle same· thing.. 'r Y01r
are in effect a·sking him why he didn't negotiate with them,
because you. say, ''Instead of sitting down and talking_ with
them to see if you could~ reach an agreement, you immediately
set out to· fight them, didn't you,. and to block them Y.'"
If that didn't call for a reason for what he didMr .. Mullen: There is a ,vhole page between them..
Jf:r: Allen:. Then he says right there,. the immediate answer·::
''United Construction Worirnrs and the i\Iine Worirnrs ae
outlaw organizations when you come down to it.. ,.,.
That was his answer.
]\fr. Mullen: I asked Iiim if he didn't set out to fight fo-

stead of sitting down and trying to reach an agree.ment. That
is not a "'why..''
.
If' Your Honor please, of course tiie question of how long
we took to get tllis has nothing to do with it. The·
page 696 ~ Court was not in session since then. , This is- the
first tfme we could' bring it up. We Imveu'f IimI
to have four lawyers dfggi'ng tiwough this to dig- this; trp'.. I
never even read tne motion, and took no pa-rt in if. I workecl
u:rmr 12 :30' Saturday night, and I worked aIT day· yesterday
at my home except for a few minutes in the afternoon. It was
the independent opinion of all of us tllat what happened there
made this necessary.
Colonel Harris: May I adcl a word, Judger
The "why'' rule is where counsel for the adverse party,
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counsel for the party against whom the improper statement
is made, is based on the fact" that he invites and provokes it.
There is no provocation and there is no invitation. .Mr. Mullen has read you one.
Let's go back to another one on page 575. Here is a whole
page.

'' Q. You were not awarded the contract?
"A. No.
'' Q. You were not given any reason?
"A. No.
.
"Q. You were not told it was because of auv of the difficulties you had already ]1ad there, were you?'' "
He answers it in one word, and then makes a speech.

'' A. No, we were not given any reason.''
Now he starts relating what is in his mind:
page 697

~

''vVe, frankly, conditioned tbe bid in certajn
ways that I think were objectionable to Pond
Creek.'' That is pure guesswork and speculation. '' For one
thing, we said that we expected them to keep those roads in
passable condition so we could get in and out, and I don't
think they liked that very much."
That is still merely speculating as to the mental operation
of a third party.
'' For the second thing, we Asked that they provide builder's
risk insurance with extended coverage,, which would prote~t
the buildings against loss or destruction from malicious mischief or acts of vandalism.''
He could have stopped there, but l1e goes ahead to state that
he wanted protection against-"maliciom; mischief or acts of
vandalism'' isn't sufµcient. He said ''".l1hat was put in there
purposely in order to g·et some protection in case the United
Construction Workers and that crowd slrnulcl come in there
and burn the building dow·n. ''
'' Q. But t.he Pond Creek PocabontaR people never told you
that you were turned down because of the trouble you bad
bad there prior to that?
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"A. No, we were not informed. vVe never had an answer,

i don't believe.''
It is a remarkable statement that one of the counsel made,
and that is, where he has found any facts in human nature to
justify that statement is a mystery to me-wl1ere
page 698 ~ counsel stated that for Your Honor to discharge
the jury and order a mistrial would make Your
Honor's court a laughing stock. I submit that people in Virginia do not laugh, and they find no occasion for merriment
when the judges of the Virginia courts hold couns~l and litigants to the highest standards. I have never heard of people
laughing at a just and upriid1t Judge who holds counsel t9
the duty which they have violated.
We submit, if the Court pleases, if that sort of argument
should be made, it is not the kind of argument that sl1ould
swerve Your Honor, and I don't believe it ever would swerve
Your Honor away from the path of duty and justice as Your
Honor sees it.
·
The Court: Gcmtlemen, the Court overrules tlrn motion for
a mistrial.
The Court also instruets comrnel to discontinue anv side
remarks throug·hout the balnnre of this trial.
~
Colonel Harris: ·we resrrve an exception to your ruling.
Mr. Robertson: If Your Honor pleasesThe Court: How long is yonr proposition .g·oing t.o take?
Mr. Mullen: Let me nsk one thing, ,Judge. What was your
r-qling as to reporting what occurred here in chambers?
The Court: You mean in the newspapers?
page 699 ~
Mr. 1\i[nllen: Yes.
The Court: I requested Mrs. Morse not to publish anything tlmt took place in chambers, because the jury
mi~ht read it.
Mr. Mullen: The reason I asked ·was hecauseMr. Robertson: I think it is much better not to publish
anything that happens here.
The Court: I think thev understand that it is confidential
in chambers.
·
· Mr. Robertson: Here is wlmt I want to say, Judge. On
Friday afternoon wl1C11 we adjourned, it was perfectly obvious that one juror felt thnt the case was dragp;ing. We arc
franklv in this position:
e arc doing all we can to expedite
the trial, b1,1t it is nece8sari1y a lengtlly trial, and there are
many things in it which are g·oing to be tedious and boring
that we cannot eliminate. To our best judg·ment, our case

,v
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will certaiuly run into Thursday. You see, we have lost au
hour and a half this morning. It may well run all this week.
If we do that, that will have meant that putting on our case
will lmve taken two weeks. Suppose the other side takes two
weeks, and then I tliink it probable that the instructions will
take a day and perhaps the arg·ument a day.
This case, as Your Honor knows--and I think what I am
saying· now is to the benefit of everybody on all sides-the
case is abviously a very important one to us. It
page 700 } is obviously a very important one for the three
defendants. It g-oes to the very heart of the way
they are organized and do business, and I think it is going
to be a test case for perhaps years to come. That has nothing
to do with this except for a matter of general interest and information. My information is that the case is being· featured
in the various newspapcrR throughout Southwest Virginia
coal fields, and the West Virginia coal fields, and Kentucky
coal fields, and out to Cincinnati and Louisville.
I think it would be a service to everybody in the case if
the Court would explain to the jury that this is g·oing to be
a trial which it looks like is. g·oing to keep them here maybe
tluee weeks longer, and that they have to put up with it; and
also, my suggestion is that the Court ask the jury whether
they would prefer, for instance, to start at half-past 9 in
the morning and run to 6 in the evening, with one hour out
for lunch, and sit on Saturday, or do something else.
Frankly-and I say this now in a friendly spirit-I think
if we hit that pace, the jury will very. soon get to where
they don't want it, hccauRe I think what the Court, either consciously or unconsciously, has been doing has been a service
to the jury, giving them time to go by their places of busine8s in the morning· before they come here, to go back at
their lunch hour, and to go back there in the
page 701 ~ afternoons before they shut up, if they want to.
After we put our case in, they are going to be
a week tireder then tlmn they are now, and they are g·oing to
be restive and all, with the defendants as much as with us.
That is tbe suQ;gestion I wanted to make.
The Court: Do you gentlemen have any observations on
tlmt 1
l\fr. l\follei1: I am very anxious to g;et the case through as
quickly as posHihle. Frankly, at my age, it i8 a strain on
me. Instead of trying· to delay the case, as Mr. Robertson
may t11ink, I have just the opposite desire.
l\Ir. Robertson: I think yon just got mad at me.

/
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Mr. Mullen: 9 :30 to 6 :00 o'clock are pretty lengthy hours.
Saturday is the time to try to gather together loose ends of
things that have occurred all during the week. I don't want
to make any, The Court: I question whether it is physically possible for
you gentlemen to start out at 9 :30 and work until 6 :00 and
then stay down at your office until 1 :00 o'clock at night and
come back again.
Mr. Robertson: Judge, I am doing it anyway. It doesn't
make any difference to me.
Colonel Harris: I would like to make an observation on
our side of it, too, Judge.
There is an inherent unfairness to the defendpage 702 ~ ants to start the case off with a certain tempo and
· let the Plaintiff have the benefit of that tempo,
no matter whether a juror likes it or not, and then start increasing the speed and increasing· the speed until the time
the defendants begin to put on their case. There is an entirely different tempo and atmosphere in the trial from that
which was accorded to Plaintiffs.
Mr. Robertson: I am not asking it. I offered it as a suggestion. I do think it would be well, in fairnessThe Court: I thought I told the jury just before we adjourned on Friday that this was a case that couldn't be rushed,
and that I had set aside
three weeks for the trial of this
l
case.
. Mr. Mullen: I am willing, Judge, to do anything that Your
Honor wants. Of course, when it gets down to putting on our
defense, we have to have some time to talk with our associates.
The Court: I realize that. vVe all want to go along as
fast as we can., but it is necessary to confer with you gentlemen often during the trial of this case, and I have explained
to the jury that it is necessary, and I am going to tell them
this morning.
Colonel Harris: But I sugg-estThe Court: I don't think there is but one juror who is in
a b~g hurry.
page 703

~

(The following proceeding·s were had in open
court:)
The Court: Gentlemen of the jury, I regret the delay tlJis
morning, but I assure you it was necessary.
(Roll call of the jury.)
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Whereupon,
A. HAlULTON BRYAN
a witness for Plaintiff, having been previously duly sworn,

sumed the stand and testified further as follows:

re-

CROSS EXAMINATION-continued.
By Mr. Mullen:
Q. Mr. Bryan, on Friday, referring to Mr. Hart, I asked
this question: ''Yet he was representing your laborers ·and
simply trying to get them a better wage f''
Your answer: "I don't think he represented my laborers-.
If he did he might not have represented more than one or two
out of 15 and 16. ''
·
I ask you to refer to page 7-A of your prepared statement
and read paragraph E.
A. Which one Y
Q. Paragraph E.
A. Let me see if we are looking at the same thing.
( Counsel and witness conferring.)
Bv Mr. Mullen:
~ Q. It is 7-B. I beg yonr pardon. I didn't read my own
handwriting correctly. 7-B, paragraph E, please.
A. 7-B. "At about 12 noon on July 26, 1949"page 704 ~ Q. 7-E.
A. I thought you Fmid B.
Q. No, 7-B page, paragraph E.
A. Exceptin~; the superintendent, the chief clerk"Q. No, E, please.
A. I am sorry, sir. ''Excepting· tl1e laborers.: all our employees approached by Ha rt and his g-roup refused to become
members of the United Construction orkers."
Q. On your direct examination-

,v

Mr. Robertson: ·what day is that, 1\Ir. Mu11cn?
]\fr~ Mullen: On the 23rd, page 253.
Bv Mr. Mullen:
~Q. You were asked: "Did you p:ivo :my im;tructions to
Delinger or Rag-an as to what tl1ey sl10nld do regm·ding t.he
situation over tlie week-end f"
Your answer was: ''Yes. I gnve in~fructiorn~ that thev
should watch the situation closely arid keep me informed of
any developments.''
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·wm ~·ou refer to page 5 of your prepared statement and to
the last line of the first paragraph on there and read that
sentence, please.
A. "He sug·gested to :Mr. Delinger that he ignore the
United Construction '\Vorkers.''
Q. On the 26th you g·ot to the job around three o'clock Y
A. Approximately that. I believe it is stated
page 705 ~ in this memo about three. It might be 2 :30,
around a quarter of three.
Q. You met on the road a number of automobiles which you
state contained tlie men who had been there earlier, is that
correct?
A. Yes, we met a perfect caravan of automobiles headed
in tho opposite direction, leaving the mine, rather going back
toward Royalton, in the opposite direction from which WG
were going· tO'\vard the mine.
Q. You know nothing, do you, of your own knowledge, as
to what happened there prior to three o'clock or, say, around
three o'clock? All you have are reports made to you t
A. That is correct. I didn't get there until after the big·
trouble had all happened. Of course I inquired about it and
was informed, but I didn't see it myself.
Q. You l1eard Mr. Robertson's opening statement here in
which he said," A crowd of men, a nondescript group of men.,
some of them carry uns, came to the plant,'' and your testified that you had a report that a lot of them were armed.
Will you plear.;e refer to your prepared evidence, page 7-C, and
read pn ragra ph H?
A. '' Man:v of our workers believed that some of the group
headed by Hart were carrying guns or pistols. ·while nobody
saw any guns, some of our employees thought
page 706 ~ that they saw the outline of pistol liandles or
bullet cvlinders concealed under the shirts or in
the pockets of some· of tlic group. Our carpenter foreman on
the schoolhouse said he hca rd shots after the group left the
schoolhouse and went around a bend in the road as they were
going toward the tipple."
Q. as it reported to you that on the morning; of the 26th
before you arrived, tlmt Bert Preston, legal representative
of the local Paintsville union, but not an employee, as you
have stated, said to Mr. Hart that he could not strike because
he bad a contract with you, but that if he established a picket
line he would honor it?
A. No, it wasn't reported to mo hefore I came to the joh.
Q. ·was it reported to you that Bert Preston asked "\Vill

,v

(

United Const. Workers v. Laburnum Const. Corp.

791

A. Hamilton Bryan.
there be a picket line tomorrow f" and he said that if there
is uot a picket line our men will work 1
A. It was reported to me that Bert Preston said something
to that effect. However, there is a question as to what Bert
Preston meant by picket line.
I might add, Mr. Mullen, tllat that is what Mr. Preston said
nt the job site. I beard that he said something like that at
the job site at that time.
"Q. Then later in the afternoon you met ].\fr. Hart on the
26th and had a talk with him. Did Mr. Hart tell
page 707 ~ you that he had received the message which you
had phoned to Mr. Hunter, that you had had
plenty of time to talk to his office, and that not having heard
from you that plans for a strike had been made and it was
too late to stop?
A. I don't know that you got that exactly right. I called
Mr. Huntcr--Ratl1el'., I placed a call for :Mr. Hart early on
the morning· of ,July 26 at about 7.15 a. m. I was in Huntington and placed a long db:tance call for Mr. Hart in Pikeville.
I had his telephone number. Mr. Hart wasn't there, and I
waR told I could talk to 1\fr. Hunter, who was the regional
director. So I talked to Mr. Hunter and told him that I had
had this report that J\fr. Hart was leading- a large crowd of
men to our job for the purpose of stopping the work and closing· the job down. I told Mr. Hunter that I was trying to get
to the job site just as soon as I coul<l. I asked him please to
ask l\fr. Hart not to interfere with anv of our workers until
I eou]d talk with liirn at the job site. tnter when I talked to
:Mr. Hart I told him about my conversation with l\fr. Hunter,
nnd Mr. Hart said ves, ]1e knew it, that Mr. Hunter had informed him, Mr. l-IRrt, abont my· telephone conversation, and
flwn l\fr. Hart said that he lmd alreadv made his arrang·ements and it was too late to cl1anp:e them.· After that Mr. Hart
refened to l1is telephone converRation with me on ,July 14,
in which he tl10n said t]mt he was going to organize all of
our workers and close do,vn the job unless we
page 708 ~ recognized the United Construction ·workers. He
said that I l1adn 'tQ. I don't want to interrupt )"OU, 1\fr. Bryan, hut it is not
rcspousive to the question. I sim11]y askr.d, did 1\fr. Hart
tell yon t]mt rou had had plenty of time to talk to his office.
A. He said he hadn't heard m1v more from me since ,Julv
J 4, and so United Construction orkers had decided to close
down the job.
Q. All right. Now we come to the 27th. You went to the

,v
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job and you testified you took 25 carpenters with you. Who
did you find there at the job when you got there Y
A. When we got there, there wasn't a soul there. That is
at our office, which you passed before you went down to the
tipple.
Q. You say there was no one there when you got there?
Q. When we first got there, there was no one there. There
mig·ht have been-Maybe I should qualify that. I don't think
I was the first person at the job. ·we all left at about the
same time. Maybe some of our people got there a minute or
two before I did, but outside of our own group I didn't see
anybody.· ·
Q. Didn't you say you saw two men sitting on a log there!
A. vVell, I said that that was up at the office. You went
down the road from Evanston-as you go down the road from
Evanston toward the coal preparation plant
page 709 ~ which we built yon first passed the temporary
buildings which we put up to take care of the men,
the barracks, the mess halls, office, bathhouse, cook's quarters.
You turn right there and go down another road which leads
to the tipple. We all stopped at our office, and there wasn't
any one there. ·when I got down to the tipple there were two
men sitting on a pile of lumber.
Q. Do you know who they were?
A. I didn't know who thev were. Some of mv fellows talked
to them. I didn't know who thev were.
.
Q. Were there only carpenters who went with you to the
job on the 27th Y
A. No, sir.
Q. Were any of your laborers with you?
A. I didn't see any laborers. Most of those fellows lived
in Breathitt County ·around Decoy. Some electricians went
with us, and some iron workers went with us. That is about
all I can think of.
:.
Q. Then Mr. Harvey J. Robinson, you testified, arrived.
Who is Mr. Robinson?
A. He showed his credentials. He was a field representative of the United Construction "'\Vorkers and District 50,
working in Region 58. I understood he was on par with Mr.
Hart.
Q. Who was with him f
A. I didn't know, Mr. :Mullen. After we got
page 710 ~ tl1ere to the job we found a picket si~ sitting on a
barrel or on some rocb by tlie office, and I picked
up the picket sign and threw it in the bushes, and lead about
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·seven or eight or ten carpenters down to the tipple. I was
down there with them for a while, while they were getting
ready to go to work. Then I went back to the office. When
I got back there I found 1fr. Robinson. I don't know who
came with l1im. There were a few more people there, though.
Q. Those people who were with him, were they not the men
who liad been working there as common laborers T
A. No, sir; I didn't recognize tl1e common laborers. I mean
by that I wouldn't-If I had seen one on the street I wouldn't
have known wl1ether he waR a laborer or not.
Q. In other words, you didn't know personally all the peo·
ple working· on your job?
A. No, sir; I didn't.
Q. Didn't you say to that g-roup there with him, '' If you
want. to work at 90 cents an l1our, go on to work"?
. A. No, I don't remember that. I remember going back up
there. I wanted to get more people to go back to. work and
I tried my best to persuade them to .go to work.
The Court: You don't remember making that statement?
The Witness: No, sir.
The Court: I think that answers the question.
JJage 711

~

By :Mr. Mullen:
Q. Do you remember their stating they didn_'t
want to work for 90 cents f
A. No, I don't remember that.
Q. Did you tell a group of them then, '' All right, if you
don't want to work, go get your time"?
A. No, sir. Tlmt was a ·wednesday, and it was regular
payday. Some of the men went in to the office, the people
around there, to get their wages for the preceding week. The
chief clerk, Mr. Ragan, will be l1ere to testify. I feel certain
that some of the men went in there and got their money
hccause it wasn't due them until that day. I wanted to get
men to work.
Q. Neither Mr. Rohinson nor any of the men with him at
that time made any threats, did they?
A. I don't recall Mr. Robinson's making any threats. I
talked to him. I ·don't have a very clear recollection of what
mv conversation was with Mr. Robertson. I feel sure that he
sliowed me his credentials, and I feel snre that I told him that
we were trying to get men to go to work.
.
Q. Did he tell you who they wanted you to recognize th~
UCW as representing?

1
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A. No. l\ly conversations ha-ve always been that all the
workers would be organized, and I just assumed that they
would all be organized by the United Construction
page 712 ~ Workcrd and the same thing applied.
Q. But there was no conversation between you
on that subject at that time?
A. No. I thought at the time tl~at Mr. Robinson was a sort
@If a;ssistant to :Mr. Hart, and I expected Mr. Hart would bo
C@l!lljli1I11g out a little bit later, but he never did come.
Q. When the PaintsviUe carpenters-and by Paintsville
cairpeT.lters I mean the carpenters who were members of the
local union at Paintsville-didn't go back on the job, did you
try to g·ct Salyersville carpenters, members of the Salyersville
1u1ion that had been established f
A. Yes, sir; I did.
Q. You have testified that Mr. Freeman, I believe, the InterJllaticmal H,eprescntative of the Carpenters Union, was present
at a meeting later, I think on the 2nd of August. Did he tell
you you had to deal with Paintsville and not with Salyersville f
· A. He took the position at that meeting that we had an
agreement with the Paintsville local and that we would have
to continue to obtain carpenters through the facilities of that
local.
Q. You have testified that on Sunday, the 31st of July, you
wernt to the job site with a Jnan named Charlie ·williams, who
was a co~1tractor, and that you offered to make
page 713 ~ him an assistant to Mr. ;veltry who was coming to
take Mr. Deli:nger 's place. You testified that later
on., after you hau returned to Salyersville, he came to you
·a,ncl ~mid that he could not take the job, it woulc.l make his wife
Me1rv:ous. ·wm you turn to page 23 of your prepared evidence
there, the ninth line, and read what Mr. vViBiams said to you·f
A. ·Will you give me that reference again, sir?
Q. Pag·e 28, 9th line, I think it is, sir.
A. I don't sC'e it there. There are two references in here
about convel'sations with Mr. Williams.
Q. I will ask for the reply he gave you on page 28, the
9th line.
.
A. I think that is the wrong page.
Q. That is the wrong page. I will give it to you in a minute.
Page 23, the last two lines of the last paragraph.
A. ''Mr. Bryan told Charlie Williams that Mr. Delinger
had gone to Richmond and that he had another superintendent,
J\:fr. 'Louis G. Veltry, comi•ng ,to the job. Mr. Bryan asked Mr.
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"\Villiams if he would like to work on the job as assistant to Mr.
Voltry. Mr. ,vmiams indicated he would like to do so, but
that he would give the matter further thought. After supper
Charlie Williams said he had decided not to take the job with
us because his wife said that it would make her nervous. He
ulso said that he ha<l eonsiclerablc contract work which needed
his attention."
vage 714 ~ Q. ·when you were testifying before you left
out that last sentence, I believe.
A. I hadn't memorized that thing·, and I was .doing the best
I (•ould.
Q. On :Monday, August 1, you again went to the job, got
there about seven o'clock. Did you find anybody there then?
A. Yes, sir; there were some people there at that time.
Q. Do you know who they were?
A. Some of them were our carpenters. They had heard a
report abroad that we were going to make another effort to
go back to work.
Q. They were men, I believe you said, that 1\fr. Poe sent
over there.
A. When it became apparent that the Paintsville local men
were afraid to go back to work I had asked Robert Poe, the
husincss agent of the S.alyersville Local, to help us out and he
i;;aid he would fr~r to. A lot of our carpenters were members of
the Salyersville local anyway.
Q. ,vhile you were waiting over there to see if these men
would go to work you put in a call for 1\fr. Joinville in
R,i<•l1mo11cl, did you noU ·
A. Yes, sir.
Q. In your testimon:v-in-chief you have testified, "I told
1'-f r. Joinville about our trouble and asked Mr.
page 715 ~ Hart if he would like to speak to Mr. Joinville.
So l\fr. Hart got on the phone. Of course I didn't
lwar what Mr. ,Toinville said, but I did hear Mr. Hart tell Mr .
•foinville that we couldn't do any more work unless we used
Unj.ted Construction ·workers men.''
I will ask yon to refer to page 27 of your prepared testimony
nnd rend the first sentence that you have underscored in
red thoreon.
·
.A.. My copy is not underscored in red here, sir.
{Document provided to the witness.)
"Mr. Hart told Mr. Joinville that l1e and his group would
stop us from working unless we recognized his laborers.''
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Q. Unless you recognized his laborers it says there, does
it not?
A. That is what it says.
Q. Later on, in talking on that day with Mr. Hart, dicln 't
you inform Mr. Hart and say to Mr. Hart that the work could
go along· without any laborers since the carpei~ters on the job
would be willing to do the work which normally a laborer
should dot
A. I had a conversation with Mr. Hart about that. I told
Mr. Hart that I had heard from Robert Poe that at the meeting at Tiptop the day before when they had the gathering of
about 250 people, Mr. Hart, had indicated that he might let
the laborers go on back-I mean the carpenters
page 716 ~ go on go on back to work. Mr. Hart said, ''Yes,
that he had, but that they had changed their minds
and that the carpenters could not go back to work unless we
agreed to recogiiize U nitcd Construction Workers as the
bargaining agent for the laborers.'' I don't know whether
that is the exact language, but it was words to that effect.
I then told Mr. Hart that we probably could get along without the laborers if necessary and that the Carpenters could do
this work, which consisted mostly of helping carpenters, carrying materials and doing things like that.
Mr. Hart said no, that he represented the laborers and that
we would have to recognize him. I think I told Mr. Hart that
I wasn't so sure,that he represented the laborers. I think we
had a discussion again about the application blanks the
]aborers had signed for joining the Salyersville local. He said
he had represented them anyhow and he was taking over.
Q. But he told you at that time that he was only representing the laborers, and if you recognized those you could
go back to work, didn't he t
A. Yes. That was the first time he took that position in his
conversations with me, but he did take it then.
Q. But at that time you asked him to call off the strike
because you would employ only carpenters and didn't need
any laborers, and the carpenters would do the work normally
done by the laborers 1
page 717 ~ A. I never asked Mr. Hart to call off his strike.
He continually threatened to bring a large crowd
of people there from Beav-er Creek and other places to stop
ns from working if any of our people went to work. He said
he would do that unless we signed a paper recognizing his
organization as the representative of the laborers. I said I
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wouldn't do it and couldn't do it. I tried to explain my position to him and he said, well, we had to do it if we continued to
work. I said I woulcln 't do it.
Q. Mr. Bryan, didu 't you ask him to leave your work alone
if you employed only carpenters 1
A. I don't think I asked him just that. I told him-in the
conversations before he always said he was taking over all
the work, representing all the employees. In the conversation
on August 1 he shifted his position for the first time that I
knew about and then said that the other people could go to
work if we would recognize them for the laborers. I think
that is about what it was.
Q. Didn't he tell you if the carpenters did the work that was
normally done by the laborers, that that would be scabbing·?
A. I told Mr. Hart that the little work which remained to be
done at that time on the coal preparation plant and the houses,
.finishing up the schoolhouse, could be done by the carpenters.
l\Ir. Hart said no, that he wouldn't agree to that.
page 718 ~ Mr. Mullen: Mr. Reporter, will you read the
last question 7
(The pending question was read by the reporter.)
By Mr. Mullen:
Q. Did he tell you that?
A. I don't remember Mr.
"scabbing." I know that we
carpenters going ahead and
normally be done by laborers
it could be done.

Hart's mentioning the word
had a conversation about the
doing the work which would
in helping carpenters. I said

The Court: You don't remember his using that word,
That is the question.
·
The Witness: He said he wouldn't agree to it.
By Mr. Mullen:
Q. The next day you had the meeting of a group of some
thirteen A. F. of L. people?
A. That is right.
Q. You had requested Mr. Hart to be there, and he came
there and waited 45 minutes, didn't he, something like that?
A. I believe the meeting was scheduled for 10 o'clock at the
Carpenters Hotel. I lrncl asked Mr. Hart to come and would
he please ask Mr. David Hunter to come. We went into the

\
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meeting in the dining room at the Carpenters Hotel, and I
asked Mr. Ragan to wait outside and let me know when Mr.
Hart arrived, if he did come. .After we had been
page 719 ~ in the meeting for a whil~ Mr. Ragan told me he
was there, and about 45 minutes after the meeting
started I went out and talked to Mr. Hart. I couldn't leave
t.he meeting before that.
Q. The meeting refused to talk to him Y
A. Well, after I found out that Mr. Hart was outside, at the
first appropriate chance I informed the group that Mr. Hart
was outside and I suggested that they talk with him. Various
business agents and other A. F. of L. representatives-I don't
know whether they all got up or just some of the leaders got
up and went back into the kitchen behind the dining room.
The kitchen was not in use. They had a little chat back there.
They came back, and I was told that they had nothing to talk
to Mr. Hart about and did not care to see him.
Q. Mr. Hart was so advised Y
A. I went outside and told Mr. Hart that that was their
position, right away as soon as they told me.
Q. That is what, on the 2nd of August. On the 3rd of
August you went to Huntington and talked with the Pond
Creek Pocahontas people, I believe.
A. Yes,sir.
Q. And on the fourth you state they wrote a letter terminating the jobf
A. That is right.
Q. That letter you have put in evidence.
A. I think it has been offered.
page 720 ~ Q. ,vho wrote that letter Y
A. Mr. :McDonald, the Assistant Counsel.
Q. vVere you present in bis office when it was written 7
A. I was in the room., but I did not dictate it.
Q. But didn't you make some suggestion as to some of the
languag·e in it?
A. I think the only suggestion that I made was that M:r.
McDonald in orii.inally dictating the letter mentioned United
Construction \Vorkers and United Mine "\.Yorkers, or maybe
it was that he mentioned District 50 and United Mine Workers, and I said that I thought the proper way to say it was
United Com.;truct.ion vVorkers, a division of District 50 of the
U nitcd :Mine orkers.
Q. The recital in there is tbat about noon .July 26, 1949,
we understand tllat your men were prevented from continuing to work on tho tipple by threats and other action of the
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representatives of the United Construction w·orkers, a branch
of District 50, United Mine ·workers of America. That was
based on what you had reported to them the day before,
wasn't it7
A. ·wen, they knew it. Mr. Salvati had been out to the
job the very day all this happened, and they had been kept
in close touch with the situation all along. I suppose it was
partly based on what I had reported to them the
page 721 ~ day before and partly on what they already knew.
Q. The next day, August 5, you went to Pikeville, I believe it was, to have a conference with David Hunter.
A. That is right.
Q. And you conferred there from 4 :30, I believe, to about
8 o'clock.
A. Roug·hly. It was a ratlrnr long meeting.
Q. He g·ave you a form of contract that they use as the
basis for agreements with the United Construction Workers,
didn't he?
A. Yes, sir ; he showed me an executed copy of a contract
with Beckett Construction Company, and g;ave me another
form of contract. There were some little differences between
them, and we compared the two.
Q. In other words, this form of contract was a form as a
basis for negotiation, and l1e had made changes in the actual
one negotia t.cd?
A. He presented to me two types of forms of contracts.
One was you might say a form of preliminary ag-reement ~ndcr which a contracto1· or employer would agree to recogmze
Ui1ited Construction Workers and would then agree to negotiate with the United Construction '\Vorkers for terms and
conditions. That was simply-It waR on tlie letterhead of the
United Construction Workers and was in the form of a letter,
as I recollect. It is in evidence. Tl1en he presented to me
the more formal type of contract which would be
page 722 ~ entered into pursuant to the prelimhrnry recognition. He presented to me a blank form of contract, and he also showed me an executed contract. The two
forms of the more elaborate contracts were not the same,
outside of various other clumges.
Q. You went over with him paragraph by paragraph the
forms?
A. v\Te read them, yes, i;;:ir. I think that I read the uncxecuted form of contract that he gave to me instead of the
one which lrnd heen executed hy Beckett. I migl1t lrnve read
them both.

Supreme Court of Appeals of ,Virginia.

800

.A. Hamilton Bryan.

Q. Then toward the end of your conference you told him,
did you not, that you didn't see how Laburnum Corporation
could make an agreement with UG\V or told him that you
might sue him. ·wm you please turn to your memorandum
of conference which A. Hamilton Brvan had with David Hunter in Pi}rnville, Kentucky on August 5, 194~, starting on
page 6 at the sentence beginning in line 18, and read that
paragraph, please.
A. Page 6¥
Q. Page 6, -starting at line 18.
A. ''l told Mr. Hunter that for manv vears ,ve had worked
under agreements'' Y
Q. You can read the whole paragraph if you wish.
A. "I told Mr. Hunter that for many years we
page 723 ~ I1ad worked under agreements with an A. F. of L.
local union and that Laburnum had a contract
with Richmond Building and Construction Trades Council
which required us to do so. I told him that I did not sec
how Laburnum could make an agreement with United Construction Workers. Mr. Hunter said that if that was the
case I had wasted a lot ·of my time and his time~ too. I then
told Mr. Hunter that there was a possible way out by forming
another corporation which would make an agreement with
United Construction ·workers, but that I did not believe that
A. F. of L. workers would work in harmony with United Construction ·workers. Mr. Hunter said that they had been working in harmony on the job that Beckett Construction Company has at Wheelright. ''
.
Q. Mr. Bryan, will you please turn to Page 9 and read the
second paragraph beginning with the words '' As the situation stands' 'f
A. "As the situation stands now, Mr. Hunter knows that
we may bring legal action ag·ainst the United Mine Workers
of America., but he does not know bow, when or where we may
start. He also understood that we may consider forming
another corporation and make some kind of agreement with
his group.''
Q. Then you had an interview on May 15, 1950, to which
you have testified, with Mr. Hunter, and you have a memorandum of that conversation, is that truef·
page 724 ~ A. Yes, sir.
Q. From which you ·were testifying here before?
A. Yes, sir.
Q.
you please turn to page 3 and read the last paraw

,vm
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graph on that page, which paragraph extends over on to
page 4?
A. ''Mr. Hunter said that if we got additional work in
Mingo, Paintsville or elsewhere in his area, he would attempt
to organize our laborers and our other workers, and that if
he was successful he would expect us to make a contract with
UC"W granting recognition to it. He said that he would not
undertake to tell us that we could not bid for work in Mingo,
that as American citizens we had the right to bid, bu·t that
if we got the work he would expect it to be done with UCW
workers. :Mr; Hunter said that be would not permit us to
bring in outsiders, that we would have to use local UCW
labor."
Q. Will you also read the last paragraph on page 4, "Mr.
Hunter again emphasized • • • '' 7
A. "Mr. ~unter again emphasized that it would be o. k.
for us to bid for the work in Mingo County, that if we got it,
he would try to organize the job and have us sig·n an agreement with UCW. ''
Q. Where is Louisa, to which you referred in your testimony¥
A. Louisa, Kentucky, is right on the Big Sandy
page 725 } River, right across the West Virginia line. The
little town across the river in West Virginia is
called Fort Gay, on the main road from Huntington to Paintsville.
Q. Is that where the job you referred to as being handled
by the Hamill Company wast
A. That job was an office building near Ragla:nd, West Virginia, in Mingo County.
Q. That was not the job at Louisa?
A. No. In connection with the job of the Hamill Company
on the office building at Ragland, J\fr. Hunter said that be
had metMr. Mullen: I haven't asked him about what J\.Ir. Hunt.er
said, if Your Honor please. He has been over that. I was
simply trying to locate the place.
The Witness: I am sorry.
By Mr. Mullen: ·
Q. You have put in evidence the statement listing; damag-es
amounting to $29,478.86, tl1e it()m being; loss of fee on contract for construction of 25 dwellings, $534.19-

s.o~
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Mr. Robertson: ·what page!
Mr. Mullen: Page 418.

•

By Mr. Mullen:
Q.· -damnge from loss of fee on work in connection with
the construction of schoolhouse, $319.67, damage from loss
·
of fee in connection with the installation of asp~e 726 ~ bestos shingles of 25 dwellings, $250, damage
· · ·
from loss of fee in connection with work for the
installation of concrete fuondations for coal 'preparation plant
for· No. 2, now called No. 3 mine, $1,250, damage from the loss
Qf fee on other additional work in Breathitt County, Kentucky,; amounting- to approximately $542,500 which Pond
Creek Pocahontas Company had agreed to have Laburnum
Corporation h:mdle<l on the basis of cost plus a fee of 5 per
c;cnt, $27,125. Total $29,478.86.
In regard to that last item, the work amounting to approxi~ately $542,500, you have testified elsewhere it was $617.500.
What makes up the difference 1·
A. Just a minute, Mr. Mullen.
(Witness computing.)

. I took off $50,000 to cover the approximate cost of the ,vork
in c,qnnection with the 25 dwellings. I have a statement or
schedule made out showing how I arrived at it, but I can't
1:emcmber it all rig-ht uow. I would have to look at it.
Q. Do you recall what the 25 dwellings cosU I think you
have testified to tbat somewhere.
· 'A. I think I have it here. Our billings on the 25 dwellings
amounted to $21,285.05. In arriving at the figure of $542,500
I allowed credit for some of the work which we had done so
it w'ouldn 'the too big.
· Q. You are suing for $500,000 damages.
A. Yes.
page 727 ~
Q. Here is $29,478.86. How do you divide up
your other items?
A. The ot"her items a re made up for loss of profits in connection with additional work which we would have received
in view of our business connections with Pond' Creek Pocahontas Company, Island Creek Coal Company, and its affili~ted companies.
Q. Have you a specific amount for that f
A. You asked us to give an itemized statement, and w·e furnished our idea of approximate amounts.
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Q. Will you state, please, what those approximate amounts
were?
A. The other three items?
Q. Yes.
A. Making up the total of $600,000: Damage by reason
of the destruction of the business relationship and connection
which Laburnum Construction Corpo1·ation bad developed
and built up with Pond Creek Pocahontas Company, Island
Cr~ek Coal Company and their associated and subsidi~ry
companies, $120,000. Damag·es to plaintiff's reputation $100,Adding all those
000. Punitive clamag·es, $250,521.14.
Items together you g·ct $500,000.
Of course the last items were necessarily approximate.
Q. 1\fr. Bryan, during tlle period from July 26 t]1rough Aug·ust 5, when you were out in Breathitt County
page 728 ~ and in that g·eneral neighborhood, did anybody
shoot at you?
A. Nobody shot at me, that I know of.
Q. Did anybody try to beat you?
A. No, nobody made a pass at me.
Q. And you went all through that country day and night,
which yon say is so wild, and you were the head of the business tl1at the trouble was about, and no one offered to interfere with you or to stop you in any ·way, did they?
A. l\fr. Hart threatened to.
Q. I asked if anybody ~lid stop you or if anybody did prevent you from p;oing around.
A. No, nobody actually did it.
Q. Nobody offered you any violence of any kind while you
were p;oing around on the roads and all?
A. It depends on what you mean hy offering violence. If
that means threatened violence, I would say yes. If it doesn't
the answer is no.
°'
Q. ·were any of your employees beat up?
A. I didn't hear of anybody getting a mauling.
Q. ,vas anybody shot at?
A. No, I didn't lwar that anybody g·ot shot at.
Q. Was anv property destroyed?
A. No, I didn't l1ear of any property being destroyed.
Q. ,vere any automohileR overturned?
A. No, I dicln 't 11car of it that I know of.
page 729 ~
Q. In other words, it was all talk and no ac,.
tion.
.
A. V{ ell, I guess you just don't understand tlie situation

\

804

Supreme Court of Appeals of ;\Tirginia•

.A. Hamilton Bryan.
out there. W~en they tell you not to do something, you had
better not do 1t.
Q. Yet nobody was hurt., nobody was shot at.
A. I tried to get my people to go back to work by every
way known to man, and I couldn't do it.
(Defendants' counsel conferring.)
Mr. Mullen: If Your Honor please, that is all that we have
to a·sk Mr. Brya~ at this time. We serve the right, of course,
to cross-examine him on the information that he was requested to furnish this morning when we get that. With that
exception, we are through, and I believe I kept the promise
to Your Honor to get through by midday today.
Mr. Robertson: Stand aside.
Now, if Your Honor please, Mr. Mullen has cross-examined
Mr. Bryan from the original memorandum that Mr. Bryan
used as his guide when he testified in chief and I the ref ore
now ask that this memorandum be introduced in evidence for
what it is worth.
Colonel Harris: We object to that and call the attention
of the Court to the fact that Mr. Robertson in the examination-in-chief bad a copy of it that he was using from the very
beginning. The witness had one copy and Mr. ·Robertson
had the other. Mr. Robertson made the statepage 730 ~ ment in the presence and hearing of the jury that
he always prepared such a statement.
Mr. Robertson: I am being quoted inaccurately, but I am
not asking that it go in for any benefit of mine. Mr. Mullen
used it as the basis of his cross examination of Mr. Bryan,
and I think the jury is entitled to have it in evidence in case
they want to see it when they go to the jury room, and they
can call for it and see the whole thing and determine what
credit we will give Mr. Bryan.
Mr. Mullen: Your Honor, I think the law is that where
a witness testifies from a memorandum, opposing counsel at
the end of the testimony has the right to see it and to crossexamine from it, but that it is not properly in evidence unless opposing counsel requests that it be made so, because
it is a narrative form of evidence underscored and emphasized
and so forth with various points. We simply asked for certain of the rights that we had to examine it at the close of
his testimony, and unless we ask for it to go in I don't think
it can be put in.
Mr. Robertson: If Your Honor please, I can shorten this
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a great deal. In view of their objection to it and in order to
avoid delay, I withdraw my offer.
I ask them if they also object to my introducing in evidence
the memorandum from which you cross-examined Mr. Bryan
regarding his interview with Mr. David Hunter
page 731 ~ on August 5, 1949. I offer that., but I want to
know whether you object to it or not.
Mr. Mullen: If Your Honor please, it is exactly the same.
Mr. Robertson: All right, I withdraw it for the same reason.
Mr. Mullen: He has testified to the contents of them and
we asked him about what had been left out.
The Court: Very well, the offer is left out.
Gentlemen, we will recess for lunch and be back at 2 :15.

(Whereupon, at 12 :45 o'clock p. m. the Court recessed until
2 :15 o'clock p. m. the same day.)
page 732 ~

AFTERNOON SESSION.
2:15 p. m.

(The following proceedings we-re had in Chambers:)

Mr. Robertson: Judge, we are starting now to put on
witnesses from Kentucky who are going to testify · about
specific episodes that occurred there, and they are going to
repeat the exact language used. Some of it is pretty rougl1
talk, and I noticed a number of ladies in the room. I think
they are members of the families of various people he1·e~
There is nobody out there that I recognize at the moment. It
doesn't make any difference to me whether they stay in or not.
I think the witnesses are going to be reluctant to repeat the
language used if ladies are sitting there. I don't know
whether the ladies want to hear it or not. I don't think about
the lady from the press. I am trying· in good faith to avoid
all this jockeying in front of the jury, and that is why I .am
bringing it up here in chambers. I am su~gesting it. If
these gentlemen object to it, it mnkeR no difference to me.
Mr. Mullen: Just what is it you are going to bring up?
Mr. Robertson: A wl10]e lot of CUR8ing-.
Mr. Mullen: You are going to identify tl1e people wl10
did it?
Mr. Robertson: YeR, I am going to lrnve tl1em on tl1e stancl
anrl have them repeat what waR said.
page 733 ~ Mr. Mullen: In the preRence of Mr. Hart?
Mr. Robertson: In the presence of wherever.
I think it is admissible.
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The Court : Your point is that there are ladies in the Courtroom and vou do not want to see them embarrassed 1
Mr. Robertson: And I don't want my witnesses embarrassed by not wanting to repeat this language before them.
T·he Court: Do you gentlemen have any observations you
would like to make f
Mr. Mullen: I haven't any observations.
The Court: The witness is entitled to say what occurred.
Mr. :Mullen: I appreciate counsel's embarrassment.
Mr. Robertson: I am not embarrassed. It is all right with
me, Your Honor. Let tl1em stay.
Mr. Mullen: :Mr. Lewis asked me on Saturday if I had any
idea what day he could be put on, tltat he had been holding
himself awaiting your call. He has managed to keep everything open tliis week except on Tlmrsday,, when Mr. ,,Tilson
has asked the heads of the unions to meet with him on the
matter of controls. You know '"·ho Mr. ,vnson is.
Mr. Roberhmn: It is only about two hours from Washington down here. I can tell vou tliat I do not know and will
not know until ·1 know how this case develops,
page 734 ~ and I am unwilling to commit myself.
l\fr. Mullen: He would be glad to come Friday
or Wednesday or any day.
The Court: Try to arrang·e it so it won't hit on Thursday.
Mr. Allen: I don't tl1ink it will hit on Tbursclav.
Mr. Robertson: I will do my best not to have it go on
Thursday, but I am unwilling to commit m?self.
The Court: Yon wantfld to make a statemcnU
Mr. Mullen: I have spoken to l\fr. Robertson and he doesn't
Q,bject to it.
p.ag.e 735 ~

(The follo,ving proceedings were bad in open
court:)

The Court: Are tlierc anv witnesses in the courtroom who
have been excludecH
~
Mr. Robertson: Mr. Dixon, my next witness., is here and
I am going to call him to the stand.
(Conference at the bench.)
l\ifr. Mullen: If Your Honor please, I would like to state
in reg-ard to the absence of Mr. Fred Pollard, who is one of
the counsel for defendants, that l\f r. Pollard was taken ill on
Saturday, lie is running quite a high temperation today, 103,
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and I don't know when he will be able to be back. I think it
proper that I should explain why he is not here today.
The Court: Let the record show that Mr. Pollard's absence is due to illness.
Mr. Robertson: If Your Honor please, we have reached
the stage of this trial where we a re going· to introduce. a number of witnesses from Kentucky to state what occurred in various episodes out there, and there is g·oing to be some rough
talk. I don·'t think from all witnesses, but from some of them,
pretty rough expressions. I notice a number of ladies in the
courtroom. They mig·ht not want to hear it, and the witnesses might not want to say it in front of them. I suggest
tlm t they leave.
The Court: As I understand it, it is immapage 736 ~ terial to you whether the ladies stay or not.
l\Ir. Robertson: No, sir; I can stand it.
The Court: Ladies, it is up to you whether you want to
stay or not.
is the first witness¥
Mr.
Robertson:
:Ur. Frank Dixon, who was not sworn.
n.

,v110

li .. ,v1i~reupon,

FRANK DIXON
a witness for the Plaintiff, having been first duly sworn, was
examined and testified as follows :

DIRECT EXAi\IIN.A.TION.
Bv l\Ir. Robertson:
··Q. Mr. Dixon., your name is l\fr. Frank Dixon?
A. Yes, sir.
Q. Where do you live f
,
A. I live in Beuchel, Kentucky.
Q. How far is that from Breathitt County?
A. I should judge roughly a round 190 miles.
Q. Speak loud enough for the jury to hear you with.out
using the microphone, if you can, please.
·were you born and raised in Kentucky f
A. No, I wasn't.
Q. Where were you born and raised 1
A. I was })Orn in "\Vest Virginia.
Q. .Are you connected with tbe American Fedpage 737 ~ eration of Lal)od
A. Yes, sir; I am.
1
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Q. What is your position, if any, with that union 1
A. I am an international representative of the United
brotherhood of Carpenters and Joiners, affiliated with the
American Federation of Labor.
Q. How many years have you occupied that position with
the union?
A. About four years all together.
Q. What are your duties in that position Y
A. As an ·international representative, my duties are to go
around over the state on assignments from our international
office where we might have disputes or to organize, maybe to
settle some dispute between one local union and another over
maybe jurisdiction or territorial dispute, strikes, or what
have you that might come up. Vie would be sent in there
maybe to investigate it and find out what the trouble is all
about and make a settlement in the matter if possible.
Q. In the discharge of your duties have you from time to
time bad knowledge brought to your attention of the contests
and differences between the A. F. of L. and the United Mine
Workers of America Y
A. I have.

Colonel Harris: We object to that on the
ground it would be hearsay.
Mr. Robertson: I think I can explain it in a
minute, Your Honor. I am laying the foundation for him to
state whether or not he knows that there is competition between these three defendants here and the A. F. of L. for
the organization of different crafts, particularly construction
workers. I think it is admissible.
The Court: I will overrule the objection.
Colonel Harris : We reserve an exception.
page 738

~

By Mr. Robertson:
Q. I think the question was, in the discharge of your duties
have you come to know about the contests and accords and
differences between the American Federation of Labor and
the United Mine Workers of America.
A. Yes, I have.
Q. Is that also true as to the American Federation of Labor and District 50 of the United Mine "\Vorkers of America?
A. That is right.
Q. Is that likewise true as to the American Federation of
Labor and the United Construction ,vorkers, affiliated with
the United Mine Workers of Ame..rica?
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A. That is right.
Q. Does the American Federation of Labor and the three
unions that I have name<l c.ompete to organize in the same
geographical territory?
A. The United Construction Workers does.
page 739 r Q. What is the nature of that competition f
A. The United Mine Workers has a set-up of an
cn·ganization known as the United Construction Workers.
They are in direct competition with our organization as far as
construction work is concerned. They do attempt to organize
construction jobs, in other words what we call reconstruction.
That construction would consist mostly, you might say, in the
eastern part of the state around the mines. In and around
these mines of course we have signed contracts maybe with
certain contractors. I don't know whether that is to be
brought out here or whether you wish to bring that out. We
can say probably in the case of the Laburnum Construction
Company. We had a signed contract with this company to
build coal hoppers, school buildings and houses and things in
Breathitt County.
Q. Mr. Dixon, in union talk what is meant by one union
raiding another 7
A. That comes under the case practically you might say in
the same instance here between the Laburnum Construction
Company and our organization. As I stated before, we had a
signed contract with the Laburnum Construction Company to
furnish the carpenters and millrights on that job. Of course
there wasn't any dispute there. At the start of the job the
thing carried on nicely for I think a period of
page 740 r around six or seven months. Out of a blue sky t11e
United Construction Workers came on the job and
told the men either they were going to get off the job, that it
was their work, or else they were going to have to join the
United Construction orkers if they wanted to work there.

,v

Mr. Mullen: If Your Honor please, is the witness testifyillg
from his own knowledge. He already has said he was a hundred miles away from there.
Mr. Robertson: I understand the witness is testifying from
information that he got in the routine discharge of his duties
and reports made to him.
The Court: Is that true!
The Witness: How is that again?
The Court: Is it true that this is information that you re-

f
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ccivcd from reports, or do you know it from your own
knowledge¥
. The \Vitncss: I know it from my own knowledge, sir.
The Court: Go ahead.
Mr. Robertson: I have forgotten where you got to. Read
the lust sentence or two of his statement.
i ':

(The answer to the question was read by the reporter.)

.·• 1·J:

\

By:Mr. Robertson:
:· Q. Is that an illustration of raiding a union 1
.. A .. That is what you might say a definition of raiding, we
will say on particular work like that, that is the
page 741 ~ practice that they have. For instance, in this
, ·. ,.
particular case here there was a gang of men of
~Oto 100 people who came out there on the job and demanded
of these men to join their org·anization or else they would have
f;Q. get off tlie job. That is raiding of a construction job. That
is raiding the work. In other words, it is taking advantage of
QllQ group of people that already has a contract.
It has
happened in other instances around the eastern part of the
st~t.e of Kentucky .
. : Colonel Harris: "\Ye move to disregard that statement.
. The Court: You gentlemen will disregard that statement.
. Mr. Robertson: Before that, Your Honor, you remember
we have set out in our trial brief and I am coming to this in a
few other questions, we maintain and I think the Court has
heretofore ruled that other instanees of the same sort of
thir~ in this Eastern Kentucky area, both before and after
that, is admissible to shmv a pattern of behaviour.
:,:The Court: In what period of time?
Mr. Robertson: Any reasonable period of time, one year,
two years, three years.
l\'[r. Mullen: If Your Honor please, Your Honor has not
ruled on that question. It hasn't come up yet for argument. I
know because I have a note of argument on it. It
page 742 ~ has not come up an.d has not been ruled on by
Your Honor .
. Mr. Robertson: I will ask the Court to defer its ruling
because it is g·oing to come up in a very few moments.
The Court: Very well.
By Mr. Robertson:
Q. Mr. Dixon, do you know the policy of the American
]federation of Labor about honoring a picket line?
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Colonel Harris: We object to that, if the Court pleases.

It is not a question of policy of the American Federation of
J Jabor. It is a question of what those men out there on that
job did about honoring the picket line. If they honored the
piC'ket line, whether they are American Federation of Labor
or whether the American Federation of Labor had a policy of
·doing it or not, is immaterial.
1\Ir. Robertson: Are you through?
Colonel Harris: Ycs.
:Mr. Robertson: If Your Honor please, it has been stated
here by counsel on the other side, I think by Mr. Mullen, that it
was a point of honor or an unwritten law among unions to
l10nor each other's picket lines. I am laying the foundation
1o meet my friend's objection, but I can ask but one question at
a time. I am asking him now does he know what the policy
µ-cnerally is about honoring a picket line. I think he is going
to say yes, and then I am going to ask him what would the
policy of the A. F. of L: be in honoring any kind
page 743 ~ of picket line under such circumstances as prevailed on this job on July 26.
Colonel Harris: And we expect the evidence to show
nctually that the men out tliere honored the picket line. Sup•
pose the policy of the A. F. of L. is not to honor it, but in
nctual prnctice these men did honor it, that is the thing that we
Hrc enquiring about here, if the Court. pleases. ·what happened out there on that job in Kcntuckyf We are not trying
tlie different policie·s of the A. F. of L. or any other internntional union. "\Vhat happened. It is a simple problem.
~rhe men who were there can then testify what happened there
on that dav.
Mr. Robertson: If Your Honor please, I stated in my
opening statement that I expected them to deny anything we
did was right or anything they did was wrong. Now there is
going to be a conflict of testimony here. "\,Ve are going to
hnve testimony which would lead you to believe there was no
1,icket line there, and there was no question of a picket line,
hut our men were run off by threats of force and violence. I
nsk this witness here from what he knows of this situation,
jf·he knows the general policy what would be their general
11olicy. I htn·e a right to do it because they have already said
111 here that it is a matter of unwritten law to observe a picket
line. I am going· to show now whether it is or whether it is not
in circumstances like this.
page 744 ~
Colonel Harris: The undisputed evidence already shows from the testimony of the President
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of the Plaintiff that there were three picket signs out tl1ere
which he picked up, one he threw in the bushes, and he has
brought the others here. There isn't any question about that.
The plaintiff himself has testified to that. That is the alter
ego of the plaintiff, the man whom they say owns all the
common stock. They are asking this witness to speculate as
io what would have been the policy of the A. F. of L., and I
respectfully submit that what we are interested in is not what
would have been the policy but what actually happened.
Mr. Robertson: If Your Honor please, how can he talk
about uncontradicted testimony when we haven't had a chance
yet to put the case in? I expect his witnesses to say there
was a picket line there like the iron curtain and that we
honored· it. I expect our witness.es to say no such thing. I
think on the evidence that is in here now I say if some responsible person or any person goes and sticks up one picket
sign at the office and goes a mile and a quarter down to the
school house and sticks up another thing like that out in the
bushes and then goes a mile and a half back to the tipple, that
that does not constitute a picket line.
The Court: I will overrule the objection and allow the ·
~vidence for what it is worth.
Colonel Harris: We reserve an exception.
~

By Mr. Robertson:
Q. Do you know the policy of the A. F. of L.
regarding honoring picket lines Y
A. Yes, I would be glad to answer that. Take, for instance,
where there is a jurisdictional dispute between maybe we
will say that my craft and another craft affiliated with the
A. F. of L., of course our people would recognize that picket
line, but in this instance where we are talking about the
Breathitt County job-that seems to be the case here-I will
r,,ay to you that our international and our people does not
recognize such a picket line as that because that picket line
was put up there for the purpose of trying to force our memhership to give up their card in their brotherhood and join a
dual organization which in our general constitution it says
that you shall not join, give aid, comfort or support to a dual
organization, ,which the United Construction ·workers is a
dual organization to our organization. I think that answers
your question. We would not under any circumstances
recognize a picket line set up there, which has been illustrated
I think here if I might use the attorneys' language here, a
page 745
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piece of paper stuck up some place on a rock or nailed up on
a ti·ee. We wouldn't recognize such a sign as that anyhow.
A man would have to be carrying a picket sign to and fro
across the site of the job or something before the men would .
. Then of course it is left up to the man's own
page 746 ~ choosing as to whether or not he would cross that
picket line. Another thing is, in this case here,
with the Laburnum Construction Company on the Breathitt
County job, I was in the meeting and told these men as far as
my orders to them they were that they were to return to work
and to continue because they had a contract with the Laburnum Construction Company to finish that job. In the meeting
they told me de.finitely that they were not going to work under
those circumstances.
Colonel Harris: We object to what I1appened-in a private
meeting that none of the defendants were present at, and the
only meeting I have heard about here was one in which Mr.
Hart waited 45 minutes and after being invited to come there
they wouldn't let him in. So we object to bringing testimony
to this jury of something that happens in a secret and private·
meeting of their own.
Mr. Robertson: If Your Honor please, Mr. Dixon was a
little ahead of what I am trying to develop there, but to relieve
my friend's lack of knowledge, ·we are talking about the
Salyersville meeting on August 2, where Mr. Bryan made the
speech and tried to g·et the people back to work and we are
going to come to that in due course. ·
The Court: I overrule the objection.
Colonel Harris : We reserve an exception.
page 747

'

~

•

•

•

Bv Mr. Robertson:
··Q. I think you have already said that you are familiar
generally with the facts of this case.
A. That is right.
.
Q. Do you know a man named Tom Raney, who lives in
Pikeville, Kentucky T
A. I don't know Mr. Raney personally.
Q. Do you know who he is Y
A. Yes, I know he has some kind of official capacity I guess
probably like myself. He is probably international represen-

J
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tative fol' the United Mine Vl orkers.
Q. Since this case was set for trial has :Mr.
Raney sent you a message that if your witnesses
from the Paintsville area would not testify, you wouldn't
have any more trouble out in Eastern Kentucky!

page 748 ~

Oolonel Harris: We object to that statement: Mr. Rainey
has no authority and no authority is shown from any one of
the defendants to engage in any discussions of that sort. If he
,lid, he stepped outside of his agency.
- Mr. Robertson: That doesn't make any difference to us,
Your Honor. The undisputed testimony thus far is that Tom
.Raney is a member of the International Executive Board of
I.he United :Mine vVorkers of America, that he did whatever
duties were assigned to him by Mr. John L. Lewis, that he
lived in Pikeville and maintained an office there.
The Court: The ob;jection is overruled.
Colonel Harris: We reserve an exception.
\

Bv Mr. Robertson:
.. Q. Have you received a message such as I have mentioned
in my question f

The Court: As him what message he received.
Colonel Harris: Judge, I am not familiar with the Kentucky practice. In the other states in which I practice if .I
object to a question and counsel repeats it then I have to
repeat my objection, and the custom is to let the stenographer
read it in order to preserve the objection and the
page 749 ~ exception. Is that the rule up here f
The Court: That is a question that you gentlemen will have to determine for yourselves as to how you want
t.o save your point, but the Court will be very liberal with yon
in that respect, and you rise at any time you c~re to to save
your point.
Colonel Harris: I want to conform to the Virginia rules,
and every time he repeats his question I will have to repeat the
ohjection.
Mr. Robertson: I would say that the general practice is
just to have a continuing objection to the entire line of
testimony.
The Court: That is done frequently, Mr. Harris.
Colonel Harris: But some of these questions will be different, and at the time he asks them will suggest the specific
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and precise objection that applies to it, and if I put in a general
objection and I come to read them I probably wouldn't get the
same idea. So I prefer to state my objection.
The Court: You feel free to state your objection at any
time, Mr. Harris. ·
Colonel Harris: Thank you, sir.

Bv Mr. Robertson:
·Q. What message did you receive from Tom Raney?
Mr. Harris: Same objection, if the Court please.
The Court: Go ahead and answer.
page 750 ~ The ·witness : I received a message in a roundabout way that Mr. Tom Raney wanted to meet
with me and suggested that we meet and talk this matter over
and we would arrive at some kind of settlement where the
United Construction ·workers would lay off the carpenter work
in the eastern part of the state, and the understanding was
tliat I was to get hold of my men at Paintsville and keep them
from testifying in this case, that they just couldn't afford to
have the carpenters testify in this case in Richmond.
Colonel Harris: vVe move to exclude that because the wituess says that he got that in a round-about way, and nobody
can possibly tell what is meant by a round-about way. That
means it did not come directly from Tom Raney, and I think
if a man comes in and says I got a rumor or a round-about
report, they should be more specific and lay a better predicate
for it.
Mr. Robertson: Just a minute before you rule, if Your
Honor please. If you want to ask him, the round-about was
is in a way that the person g·iving the message won't get hurt
physically through violence. If you want to pursue that I
will pursue it right now.
Colonel Harris: I challenge the definition. I never heard
thnt round-about meant that you weren't going to get into a
flg·ht. That is a new definition of round-about, to me anyway.
page 751

~

By Mr. Robertson:
Q. '\Vhat do you mean by what you said!
A. The way the message came to me this man happens to
hold a pretty high position in the labor movement in Kentucky,
and of course the way the message waw delivered to me was
that '' I don't want you to say anything about this to anybody
else. I ate lunch with Tom in a certain city and he talked
this matter over with me and suggested that I come down here

/
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and get hold of you and see if you want to get in confere nee
with him.'' I started to interrupt there a minute ago and try
to make a clear explanation to that effect. Probably Tom
didn't know me and doesn't know my address. I guess the
attorney might object, but I will say I am glad of it.
The Court: Gentlemen, disregard that last statement.
Colonel Harris: I don't move to exclude his statement that
]1e is glad of it because it shows his personal ill-will toward
.Mr. Raney, and I think the jury is entitled to know it.
The .Court : I thought you were rising for the purpose of
asking the Court to disregard that statement.
Mr. Robertson: I am going to ask that they do regard it.
By Mr. Robertson:
Q. Mr. Dixon, l1as your life been threatened since this case
started on account of your connection with the case?
page 752

~

•
page 753

~

•

•

(The following
chambers.)

•

•

proceedings were

had in

(The last several questions and answers were read by the
reporter.)
Mr. Mullen: I think he should go back to the point where
objection was made to his saying that.
Mr. Robertson: Let me add this here, because I didn't feel
that I should say this in the presence of the jury. What he
means by" around-about way" is that that man, if he reveals
his name, thinks his life would be in danger, and the man was
afraid not to deliver the message, and he was afraid to deliver
it for fear that his name would leak out. He says that if it
becomes known, that that man's name was mentioned in this
case, it will cost him his life.
Wait a minute, I haven't finished.
I told this man Dixon that I would not ask him on the stand
to reveal that name, for that reason.
Mr. Mullen: We will.
Colonel Harris: We certainly will.
Mr. Robertson: That is up to you and him and the Court.
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Mr. Mullen: You are making a ~ery serious charge.
Mr. Robertson: I am.
l\Ir. Mullen: On the basis of hearsay. The man who he
claims told him isn't even willing to back it up by having his
name stated.
·
·
Mr. Robertson: It is a rough case, and I have
page 754 ~ done my part now. If it comes out through you
all, that isThe Court: "What observation do you have to make, Mr.
Allen?
Mr. Allen: If it please Your Honor, I suppose it will be
conceded on all sides that you ~ave a difficult problem here.
It is exceedingly difficult any way you go about it, but the
e _are willing to be guided by
case itself makes it difficult.
any instructions to counsel that Your Honor may think are
fair, but I think this should be borne in mind first, last, and
all the time: according to the nature of the case itself, we certainly have a right to bring out the. conflicting jurisdictions,
so to speak, between these two unions. "re have certainly got
a right to bring out the antagonisms between the two unions.
'We certainly have a right to prove, according- to the issues
that have been been drawn here, that our men left the job
because of threats, intimidation, and fear of bodily harm,
and not because of their deRire to honor a so-called picket line,
not because of their desire to join the United Construction
Workers because the scale of pay was greater.
· How are you going to prove those things 1 You mig·ht say~
''You can prove them by proving· the practice or the custom
or policies of tl1e United Construction orkers to raid people
that didn't join their unions.'' I don't knqw how
page 755 ~ you are going to get at it. The evidence ought to
be confined to somewhat a general nature, and
·specific instances ougl1t not to be gone into too much un]ess
they bring them out themselves on cross examination.
How are we going to show the motive of these people? How
are we going to show that they made up their minds to come
there and did run these peop]e off the job by threats, violence
and intimidation 1
You come back to this man Dixon. He holds a high position in the .American Federation of Labor. A man comes to
him and brings him this mcr.;Rage, and promises him. "I don't
want my name mentioned. If mv name is mentioned as coming to
about this, I mig·lit be killed."
That is right much of detail to go -into, it is true, the same
way something was brought out about one of the meetings

,v

,v
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there, when the man started to mention sometl1ing that was
said at the meeting. It is certain that we have a right to
bring out that this representative of the American Federation of Labor, an International Representative, came there
anq urged these people to go to work, and they refused to go
to work because of threats, intimidation and fear. vVe certainly have a right to go that far.
·
Then these gentlemen have the right to ask them, if they
want to, "what was done or said to show that fearY ''
·-···
If, Your Honor doesn't think that we have a
page 756 ~ right to go into that detail on direct examination,
limit us to statements to tl1e effect that, "I urged
these men to go back to work, and they wouldn't go back to

work.''
"Why wouldn't they go back to work?
''They were afraid. Tl1ey were afraid of being killed."
We have a rig·ht to go that far. The question is just how
far we have a right to go in order to prove the issues on
our side of the case which have developed here. I submit that
Your Honor give that serious tl1ought and confine us to the
rules which you tl1ink give UR the right to bring out what we
have a right to bring out without an infraction of any rules
that are made for the benefit of the defendants in cases of this

kind.

Mr. Mullen: If your Honor please, I think we are confusing two things. The question has been asked him as to
what he said at a meeting~ and that was ob,iccted to. There
were· one or two other questions as to what happened there
in Breathitt at the time. They are asking him here about a
matter that occurred after the suit was brought, long after
the suit was broug·ht, and arc asking the witness to testify
that Tom Raney tried to prevent a witness from coming here
to testify. All hi8 authority for that is tbat ''some man, whose
name I can't mention, told me that he talked with Tom Raney,
.
and that is what Tom Raney would like to do;
page 757 ~ he would like to meet with me to see if we can
get top:ether. ''
It isn't a part of what happened at the time. It is a matte1· that came up lon!r, afterward. Clearly, so far as he is
repeating· what Tom Raney said, it is hearsay, and be certainly has no right to go on the stand and try to prevent,
even if he could tm;tify of his own knowledge, us from asking
the source of lli8 message and the authority on which he is
making these ~tatements.
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If that is going to put a man in jeopardy, they are doing
it, not us, and the burden should not be put on us.
The Court: ·what is the materiality of this question that
threats have been mado ~ince the alleged cause of action
Brose?
Mr. Robertson : I can't think of anything that would be
more relevant. They are trying to scare us out of proving
our case. It just hooks up the whole thing from beginning
to end. I can't think of anything more relevant.
The Court: The witness is here testifying what he knows
about it.
Mr. Robertson: I have a right to show their efforts to
scare us out of proving our case. They are not all here.
Mr. Allen: The mat.eria1ity is this, Your Honor: It is
exactly the same as old Judge Keats said in one of our famous
slander cases. Slanders, even after the suit has started, are
admissible to show the motive. You can't repage 75S ~ cover on those slanders, but they go back and
show the motive. This is just the aftermath and
continuation of the same sort of thing, and it comes out of
the same atmosphere tl1at they created.
Mr. Robertson: It shows the pattern. The trial of this
case has taken the pattern that every one I have ever been
in takes. It is the same pattern. I am not talking ·about
counsel. I am talking about on the facts, and the way they
try to scare you out of coming to court., the way they try
to scare yotn witnesses out after you get there.
I think it shows, as we have said in our trial brief, a pattern of conduct from before this case right on down through
it and right down here into this trial. I think it is a great
element of punitive damages.
Mr. Mullen: Assuming that it was material to show that,
you are confusing the question of materiality with the method
of proof. Speaking of slander cases, and the proof of subsequent slander, it is assumed that they had the proper witness to prove it. The question here is the method that they
are- trying to follow to prove that Tom Raney, whom this
man had never J!let and never talked to, had said that he
wanted to get with him and prevent witnesses from coming
here. It is the worst violation possible of the hearsay rule.
Tbey even admit they broug-ht llim here on the promise that
thev wouldn't ask him who told him.
page 759 } l\ifr. Robertson: That is right, but I have no
rig-ht to bind you.
I say this, Your Honor: It is perfectly obvious tl1at this

.t
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message came to this man as the official of the union, and it
was up to him to. receive it and act upon it as an official of
the union. He got it in the routine performance of his duties.
When we get to where we want to go into particulars, they
say, ''Let's confine ourselves to generalities.'' When we try
to stick to.generalities, they say, "You must give us the particulars.'' They can get them if they want them.
Colonel Harris : May I say a word, Judge¥
The Court: I will come back to you, Colonel.
Mr. Moore: I would like to bring to Your Honor's attention the language of the Virginia Courts concerning this situation in the case of Trogdon v. Commonwealth, 31 Gratt.
862, where the Court cites from Judge Story as follows:
''The question was one of fraudulent intent or not., and
upon questions of that sort, where the intent of the party is
the matter in issue, it lms always been deemed allowable as
well in criminal as in civil cases to introduce evidence of other
acts and doings of the party of a kindred character, in order
to illustrate and establish his intention. Indeed, in no other
way would it be practicable in many cases to establish such
intent or motive; for the sing·le act taken by itpage 760 ~ self may not be decisive either way, but wJ1en
taken in connection with others of the like character and motive, the intent and motive may be demonstrated
almost with absolute certaintv. ''
That is how we think it is relevant and admissible, because
if they intimidate this man as far as testifying in the case
goes, it certainly shows they went at least that far and prob:ably farther in intimidating a large group of them to the
extent of running them off the job.
·
The Court: All right, Colonel Harris.
Colonel Harris: If the Court pleases, counsel for the Plaintiff keep saying and trying to leave the impression on the
Court·that this is a rougl1 case.
Mr. Robertson: "'What kind of case f
Colonel Harris: To me, it is a powder puff case. There
is no evidence tba t any single human being· lost even a tiny
little bit of skin. Nobody had their toes stepped on. Nobody was pushed over. Nobody was hurt. From the beg-inning· of this puffed-up lawsuit to the present time, nobody has
been hurt.
Now they come in and try to create tlie impression on this
Court that thev nre so anxious to Rave this man·down in Kentucky. If he were. sent by Tom Raney, don't you know Tom
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Raney knows who it was? It is absurd to come in here and go
through all that rig111arole as if they were trying
page 761 ~ to protect t]1e man's life. If lie came from Tom
Raney, Tom H.aney knows who he is. They can't
protect him. If Tom Raney sent him and Tom wants to dis.;.
close who l1e was so the people will know that his sympathy is
not with the Mine "\Yorkers, Tom Raney can tell them. . · · ·
Mr. Robertson: Tom Raney is a member of your International. Executive Board, and you can bring him.
Mr. Mullen:· I am falking~ about, not the facts; I am talking about the question of procedure and the question of law,
whether they can prove what they are trying to prove. I am
not arguing about whether they can or can't prove it. I am
arguing the question of procedural law, thnt they can't protc
it in the manner that they are trying to prove it. It is hear,-

sav.

·

The Court: Just how far do you tllink, Mr: Allen, you
could go?
. Mr. Robertson: As far as we have g·one, Your Honor. I
don't think any farther.
Mr. Allen: You lrnve reference to t.hiR particular incident
right here about calling- for the converRation between M1;.
Dixon and this man, whoever he was,- supposed to be sent by
Tom Raney1
·:
The Court : Yes.
3\fr. Allen: I think_ l\f r. Dixon ought to be allow·ed to s·ay
that lie had received threats patterned after those
page 762 ~ l)efore, even after this snit started, in connect.ion
with witnesses. If tl1ev want the names and the
details, then they s110uld ask for tl1em.
Mr. Robertson: Let me finish l1ere. Isn't this the answer
to it? As far as the meRsage from Tom Raney is concerned-,
I am now through with that. If tl1!ly want to develop the
name., they can develop it. If they want to sav Dixon is lying
and is unworthy of belief, they can brin~ Tom Rane:v here
and he can deny it out of whole cloth, and there is the issu~
that the jury can take or leave.
Mr. Mullen: We are not tl1roup;h with it. We are asking
the ,J uchre to rule it. out and tell them so. Dixon isn't claiming; tlmt he lias been threatened.
Mr. Robe1·tson: I ba-vcn 't come to that yet. I am talking
now about the message from Tom RmwY. ·we are g·oin~ to
talk about the other tl1ing in a minute. I thoug·ht you wanted
to dispose of this first question first.

.,
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tlrn.t

Raney

Mr. Ropertson: He didn't &ftY that. Yol1 iµisunq.~rstood
4~m·1 l\{r. l\'fullen. V·{ e ~aiµ tµi~, that Toni Raney sent him a
m~~~~g~ 3;11d said, '' I w~nt tq g~t together and ma~e im agreeiq~nt with you that you caJl pff your witn~sses frqm Paintsville, and we won't worry ypu any m9re in Eastern Ke.n.
tuckv. '' That is not a threat. That is an overpage 763 ~ ture ·to buy off the ··witnesses.
.
. . .
·
·what I am going to tell you about th~ threat to
4i~. life is an entirely differeµt µu~tter_, and To~ RaJiey had
1rntb.ing to do with that.
·.Q9lonel Harris: The fact that they say we can later try
tp, §ppvel out the mass of jrrclevant stuff that tb~y ~re tryi.n~ tP get in doesn't require th~ violation of the rules of evide'ncc. vVe still have rules of evidence to determine the adzrii§ai~ility of stuff, and eyery once in a while they ijrgue that
we will get our chance to do so and so. They can't put us
{P Ui~t chance. They hav~ to meet the requirements of the
rules of evidence as they go along·.
'].Jpe Court: Is there anytµing else you gentlemen want to

wt

.

I will overrule the ~notion, and will allow the witness to

answer.
You want to reserve an exception?
:fyt:r. Mullen: "\Ve note an c~ception.
M,r. Robertson: Now, l~t us take up the other matter. This
~hi.n.g ahout the threat to his ~ifc is ~n cnti~ely different mattAr, .fl.nd Raney bas nothing to do with that. I want to develop there the threat tha~ wa~ made to his life.
Th~ Court: Can you foresee any question tllat is going
tQ pc raised wl1en we go hac~ in the courtroom so we can
.
thresh that out now?
.
p,f:\g~ 764 ~
Colonel Ha1:ri~: vVe are going to object to any
· ·
claim that this Juan, this eag!er beaver, get~ on the
~tEJ:l.l~ and says that "son1ebody threatened my lifo," and
the~eby poses as a brave man. Of course we will object to it.
1.14e Court: ·what question ~re you going to ask?
~r-. Robertson: I ain ~oing to ask him, since this case was
instituted and since l1e has been connected with it, has any
tbnwt been made against his life; ~nd if _so, by whom and in
\f.-P~t manner. _That i~ tbe substance of it. I can't remember
t~ exact. wordmg of it.
Colonel Harris: Your Honor knows that tl1e threat of an
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individual member of a union of 600.,000 mempers wouldn't
be action for wl1ich the union would be responsible.
Mr. Robertson: Judge, let me g:ive you ijn illustrfition of
it. Suppose the Court were to adjourn this afternoon ancl
Jobn L. Lewis would come to my home tonigµt and say, "I
don't like your tactics h1 that case, now, and you just clry up
mid quit them or I will shoot you.'' :Poes the Court m.ean I
wouldn't have a right to come back here and tell that to this
jury tomorrow as showing the animus and attitude in this
thing and the pattern of it from before this occurrence on
down through to the present day f
Mr. Mullen: No, we wouldn't say that, but there you have
direct connection. Here you have a go-between.
Mr. Robertson: That doesn't make any differpage 765 } ence. Suppose he sent me that message by you;
it would serve me just as bad and be just as effective, because I wouldn't want J olm L. to send me word he
was going to kill me. I think he would do it.
Mr. Mullen: He might not be lying, you don't know.
Mr. Robertson: He might be., and the jury could decide
on that.
Colonel Harris: If all his arguments are as weak as the
statement that he is scared, I think Your Honor can just dismiss them from vour mind hereafter.
The Court: D 0 vou care to make anv observation on that
point, Mr. Allen? ·
..
Mr. Allen: No, sir.
The Court: Do )·ou gentlemen care to discuss it further!
Mr. Mullen: No.
The Court: I will allow the question to be asked.
You want to except to it in here?
Colonel Harris : Yes.
0

pag·e 766

~

(The following proceecling·s were had in opeu
court:)

Bv Mr. Robertson:
·Q. l\fr. DixonThe Court: Mr. Robertson, it l1as heen indicated to the
Court tl1at some questions may be asked that may be embarrassing to some people, and it is entirely up to you whether
you want to stay in the Court or not. All right, you may proceed.

!
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By l\fr. Robertson:
Q. Mr. Dixon, since you have been connected with this case
have any threats been made against your life and if so, by
whom and in what manned
A. I will have again to say in a round-about way the word
has been sent on to me by various people that I had better
keep my ass out of·the eastern .part of the state.
Mr. Harris: We move to exclude the answer on account
of the fact· that the witness again makes use of the device
''round-about wav.''
The Court: What do you mean by round-about way, 1\fr.
Dixon?
The Witness : I am trying to refrain from bringing somebody else into this case because bodily harm might come to
them by using their name.
The Court: Did somebody tell you or what¥
The ,vitness: It goes back to the conversation
pag·e 767 ~ that happened at Ashland, Kentucky and the
same thing was brought to me there fr'lm the
same party, that Mr. Raney had offered to meet with me to
make a deal with me, and if we did allow these men in Paintsville to testify I had better keep my ass out of the eastern
part of the state.
. Colonel Harris:
e objeet.
Mr. Roberson: Let him finish, please.
Colonel Harris: I thought he was tlirougll. I beg your
pardon.
The Witness: I have finished if that is a satisfactory answer.
Colonel Hai-ris: You want to find out from him if that is
satisfactory Y
The Witness: I beg your pardon. I didn't say it was satisfactory to him. I was waiting to see if he was going to ask
me anything further pertaining to it.
The Court: Had you completed your statemenU
The Witness: Yes, I finished the statement.
Colonel Harris: "re ask tbe Court to exclude from the jury
this evident attempt to create the impression that be is protecting somebody, because if a man came to him who was sent
by Tom Raney, Tom Raney knows that man's name. It isn't
a secret known only to this man that lH~ is protecting. If anybody connected with the union sent that man there, tbc man
connected with it knows his name and it isn't anv
page 768 ~ secret from him.
.,
:Mr. Robertson: If· Your Honor please, and

,v
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also Tom Raney is a member of the International Executive
Board of the United :Mine \Yorkers of America., living at Pikeville, Kentucky, and they can bring him l1ere if they want him.
All that he is saying here now is precisely what your Honor
has already ruled on in Chambers and be is just repeating it
here in the presence of the jury. TJ1e Court has already ruled
that these questions may be asked.
. .
Colonel Harris: Sinc.e Your Honor made a ruling, this
witness bas been trying to make satisfactory answers for Mr.
Robertson.
The Court: That will he a que8tion for the jmy to appraise the testimony. I overrule the objection.
•.
Mr. Mullen: ·we reserve an exception.
By Mr. Robertson:
Q. In connection with that threat did they make any refer~
ence to you about Big Sandy River and Tug River!
.,, .Colonel Harris: May we liave an objection to all quesfoms
along that line and an exception without taking up time delaying the case?
The Court: Yes.
The Witness: The threat was ficnt to me again that if I
testified and permitted the~e men in Paintsville, the carpenters in Paintsville to ttlstify, that all the damned
page 769 ~ water and g-ravel in the Bi~ Sandy River wasn't
going· to fill me up if t11ey ever caught me in the
eastern part of the State again.

By Mr. Robertson:
Q. Does wbat lrnppened in Breathitt County conform or
differ from tlle pattern of behavior of the United Construction "\Vorkers in other parts of eaet.ern Kentucky¥
Colonel Harris: "\Ye will luwe to add that that calls for
an unauthorized conclusion of t.J1e witness and we don't know
with what he is comparing.
·
l\fr. Robertson: I am comparing- it with other ins1ances
where they have been run off fl1e joh. There have been some
of them already mentioned here, vV11eelwri~ht, Kentucky.
Somebody else called thC'm. There are four or five of them.
I can't remember them all. As T understand the law we ::He
entitled to show a general pattem of conduct a reasonah]e
length of time before the B1·eathitt County occurrences and a.
reasonable length of time after the Breatl1itt Countv occurrences to show whether this Breathitt stuff was part and par-
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ool of a general pattern used by these defendants to enforce
their will.
The Court: I overrule the objection.
Oolonel Harris: vVe reserve an exception and may we add,
Judge, to that exception that they don't specify the date, they
don't specify the time, _the don't specify the place,
page 770 ~ and tl1ey don't specify the industry or business
that was involved.
. The Court: Are you going to follow this question with one
specifically showing those things t
. :t,,Jr. Robertson: I hadn't intended to but I do now intend
to.
By Mr. Robertson:
Q. Mr. Dixon, does what was done in Breathitt County,
Kentucky conform to or d~ffer from the g·eneral course of
conduct as vou have known it in similar instances in Ken-

tuc~ Y
.,
A. It did, and it does.

Q. Did it conform or differ?
·A. There has been a number of jobs that our people have
be.011 run off of: Wheelwright, Kentucky, Prestonburg, Kena

tu~lcy-

The Court: Give the time.
The ·witness: If Your Honor please., I don't really-I will
say within the past year. I can do it that way. I would
have to go back to my records and reports to the International
office to get those dates.
The Court: Give the approximate times.
The Witness : It was in the summer at Prestonburg Kentucky, where we had a contract with a contractor. I don't
just remember tl1e name. That was a job wl1ere we built a
dam on the Big Sandy River. There was a graveyard above
the clam where thev would have to be moved. Our
page 771 } contract called for i·emoving those bodies and making· caskets. The graveyard would be removed to
higher ground. The members of the Prestonsburg local uion
had a contract with thi~ company--! just can't say the name
Qt the company-rmd the United Construction Workers run
QUr carpenters off that job. "\Ve had another contract at
Wheelwright, Kentucky to do the carpenter work and wbeelwdght, and they were ran off that job. '\Ve had another job
that was bein~· huilt in Barberville, Kentucky, an armory for
the State of Kentucky, and our people were run off that job.
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·we had a job at Lynch, Kentucky, building a washer and
coal tipple, and the men were run off that job.
Those are the jobs that I specifically know something about
because the local unions had called me in to their districts,
and my assignments from the international office took me in
there to investigate and find out what the trouble was, and
those are the conditions that I found when I got into the territory.
Mr. Robertson: The witness is with you.
CROSS EX.A.l\IINATION.

By Mr. Harris:
Q. You say it conformed to these instances where other
people were run off. In those other instances were the cases
in which no single member of your union got as much as a
scratch?
A. I would answer that in this way, that their
page 772 } lives were threatened.
Q. No. I asked you the question, was it the
case in these others that you mentioned where no single member of your union got as mueh as a scratch¥
A. I mig·ht answer tlia t by saying we didn't give them a
chance to because we left the job without anybody being in~
jured.
Q. Every timeA. In other words, we left the job before we would allow
any of our people to be injured over the job.
Q. All United Construction Workers have to do is to come
in and say we want you to git, and you git, is that the idea T
A. No, sir. When there is at least 50 or 75 men or 100 men
come to a job and l?O to a small building and just crowd up
into the door and tell you that by God you are going to belong
to our organization or you ain't p:oing to work here, and we
probably have only 10 or 15 or 20 men on that job., they certainly haven't g·ot any ·room to protect themselves.
Q. You know you had more t.han any 10 or 15 or 20 men on
tl1e job of Laburnum Construction Corporation, don't you Y
A. We had quite a few men on that job. I don't just remember how manv. But those men were scattered from the
top of the mountain to the bottom of the mountain.
Q. Don't you know you l1ad 64 men on this work T
A. Even so there would be 64 of our men on the
page 773 ~ job, those men were scattered over a large area,
and I don't suppose there were more than, we will
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say the largest· number of them that could be together would
be around 15 of them.
Mr. Robertson: Let him finish, please, Mr. Harris.
Colonel Harris: I thought he had answered my question.
He might have been making a speech that I wasn't listening
to.
The Witness : You certainly were asking the question.
The Court: Did you finish answering the question T
The Witness: Yes.
The Court: I understood you had. Go ahead, Mr. Harris.
By Colonel Harris :
· .
Q. Do you claim to tllis jury that tl1e carpenter helpers and
common laborers on the Laburnum job were members of the
carpenters union Y
A. They were not, the laborers and carpenters helpers,
members of our organization, but they had made applications
to join our organization.
Q. That was after the United Construction Workers came
in to try to organize them, wasn't it? .
A. I beg your pardon.
Q. When did they make application T
A. I gave personally to one of the men-I can't recall his
name-in the Paintsville Local Union a large
page 774 ~ number of application blanks, I would say roughly
it would have been around the early part or
around the middle part of July, around about the early part
of July.
Q. "'What do you mean by the early part of Julyf
A. I would say roughly-I am not specifically stating any
dates because I didn't have no occasion to have to remember
the date of that meeting. l was attending a meeting of their
local union, and the question was brougbt up that the laborers
and the carpenter. helpers wanted to organize on the Laburnum Construction Company job. I said, if that is the case
your general constitution says you handle your own materials of members of your organization. Sig-n these men up
and put them into your organization as carpter helpers.
Q. Do yon remember the question I asked you t
A. That is the question you asked me.
·
Q. Didn't I ask you what you mean by tlie early part of
,July? ·wasn't that wliat I asked you?
A. I believe I answered your question.
Q. I dicln 't hear any dates given.
A. I didn't give you any dates.
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Q. Give us one.
A. Exact date?
Q. Give us one, please.
4-. I am unable to give you the exact elate of that meeting.
Q. By the early part of July do you mean be.
page 775 ~ fore the 10th of July.
.A. I would say, yes, around the 10th, somewhere
around in there.
Q. All right. Do you mean applied for the membership 7
A. Yes, sir.
·Q. In the carpenters. union on the 10th of July or by· th9
lOth of July?
.A. I know that some of the applications were signed atound
about the 21st.
· .·.,.,
Q. Oh, they were all signed and dated on the 21st, wcrenlt
they?
.A. I did not write the applications myself, so there I
couldn't say what date they were signed.
Q. Have you seen a single application that bears a date that
was not dated the 21st of July f
A. I really haven't ·saw any Qf the applications.
Q. You haven't 7.
.A. No, sir.
Q. Now, then, you are an organizer, aren't you?
.A. That is right.
Q. Didn't you carry blanks around with you when you were
around organizing?
.A. Yes, sir. I always do.
.
page 776 ~ Q. You didn't have any blanks when they asked
for some out there on the job, did you?
:
A. Yes, sir.
Q. Didn't you have to send off and get the blanks?
A. No, sir.
Q. Do you mean the first time anybody asked out there for
an application blank with the A. F. of L. carpenters union you
were able to hand it right out?
A. Yes, sir. If you will let me give you a clear answer of
mv answer.
Q. No, you answer the question.

The Court: One minute, _Mr. Robertson.
Colonel Harris: I asked him to answer my question. I am
not willing for him to make speeches. Mr. Robertson will no
doubt make them.
Mr. Robertson: Your Honor, I am not calling for any
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speeches. We have plenty of oratorical talent. The witness
said that he answered the questio, yes, and said "I would like
to make an explanation.'' I think the witness has a right to do
that before he goes to something else.
The Court: Do you want to qualify that statement?
The Witness: Yes, sir, I would like to in as much as the
attorney has asked me a question in such a way that I can't
answer the question any more than say yes.
rrhe Court: You may proceed to qualify your statement.
The Witness: I swore to tell the truth and that
page 777 } is what I want to say. In this instance where he
asked me that question, I certainly answered him
yos that I always carry these application blanks with me, and
when my membership asked me for those cards we were in a
m.Mting. I can't run around here with a whole pocket full of
literature sticking in my pockets as if I was a pack horse or
something. I went down to my automobile and got the cards
and gave them to him. That is the question I wanted to answer
yuu on. That is the reason I couldn't answer your question the
way you asked it because you asked the question, didn't I have
the applications cards with me.
By Mr. Harris:
Q. You stated to this jury a while ago that you didn't regard
that those tliree signs informing the public that there was a
strike there-didn't regard that as a picket line.
··A. Cettainly not, sir.
Q. You also would toll this jury, would you not, that if
there had been a picket line you wouldn't have paid any
attention to it f
A. Right.
Colonel Harris: That is all.
Mr. Robertson: I have no other questions.
1.1he Court: Stand aside.
("Witness excused.)
Mr. Robertson: ]\fr. vVeaver P. Freeman.
page 778 } The Court: Do you want this witness to go
outside? Arc you going to put him back on Y
1\fr. Robertson: Not as far as I know, Your Honor.
The Court : If he stays in, there will be a question about his
tMtifying again.
Mt-. R-0bertson: He had better go out, then. · I can't look
into a crystal ball.
The Court: The previous witness will leave the room, then.
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·whereupon,

WEAVER P. FREEMAN,
called as a witness on behalf of Plaintiff, having been :first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
· Bv Mr. Robertson:
·,~. Mr. Freeman, is your name ,veaver P. Freeman?
A That is right.
Q. Where do you live?
A. Louisville, Kentucky.
Q. How old are you f
A. Fifty-three.
Q. Where were you born and raised?
A. Harrisburg, Kentucky.
Q. How far is that from Breathitt County?
A. Probably 100 miles, roughly.
page 779 r Q. Are you connected with the American Fed·
eration of Labor?
A. Iam.
Q. ·what is your position with that union?
A. I am an International Representative of the Carpenters.
Q. What are the duties of your position?
A. It covers a multitude of things, good will ambassador,
troubleshooter, and various things that might have to be
~ettled in our organization.
Q. How long have you occupied your present position with
tlie union?
A. About six years the last time.
Q. On the 28th of July, 1949, that calendar shows was
Thursday. Were you in Salyersville, Kentucky, on that date
iu connection with the trouble that the La burnum Construction
Company was having in Breathitt Countyf
A. I don't know whether_it was actually in that connection.
I think I had been over to Paintsville and stopped in Salyersville, if this is the time you are having reference to, the time I
was talking to Mr. Delinger.
Q. On that occasion, did you phone Mr. Bryan in Huntington while you were in Salyersville?
A. I did.
Q. What was the occasion for your seeing Mr.
page 780 ~ Delinger at that time? .
·
A. I came into town and I parked my automobile, and Mr. Delinger was standing on the sidewalk. We went

I
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up to his hotel room, and he told me of the difficulties that Im
was having over on the job. I had already heard about it
through various people. I wouldn't be able to name them,
probably, right now, but you know how it gets around.
He asked me if I would talk to Mr. BryanColonel Harris: We object to any hearsay conversation, if
the Court please.
Mr. Robertson: I can bring this right to the point. It is
the same thing the Court has ruled on before.
By :M:r. Robertson :
Q. Did Mr. Delinger tell you, or not, that his life had been
threatened?
A. He told me that they had sent him· word to get the hell
over there and get what few rags he had and get the hell out
and stay out.
Q. Did you convey that message to Mr. Bryan in your
telephone convei·sation Y
A. I certainly did.
Colonel Harris: May we have an objection to all the questions along that line, and an exception, Judge T
The Court: The record will show your objection and
exception to this line of examination.
~

By Mr. Robertson:
Q. Did you attend an A. F. of L. union meeting
in Salyersville, Kentucky, on the 2nd day of August, 19491
A. I did.
Q. What was the purpose of that meeting?
· A. It was a group of building trades representatives, myself as an International Representative of the Carpenters.
We had a meeting with Mr. Bryan, and as the International
Representative of the Carpenters, he insisted that I would
send my members back in there on that job. He told me that
l1e had a contract with us; for us to furnish them with carpenters. And I told him that didn't make and difference what
kind of contract he had; that under no condition would I send
my membership back in there where I woultln't go myself.
page 781

•

•

•

•

•

Q. What was the conversation between you and Mr. Bryan
about whether you would or whether you wouldn't! Just

United Const. Workers v. Laburnum Const. Corp.

833

Weaver P. F·reeman.
give us the whole conversation. Don't pull any punches on
what was said.
page 782 ~ A. My local unions work under local autonomous charter, and by that they make their own
rules and regulations and their own by-laws, and decide as to
who they will-·work for and who they won't work foi·, and the
conditions they will work under. By that, I wouldn't even
advise them to go back, knowing the conditions that existed.
Q. Did you and Mr. Bryan have any words over that?
.lL "'\Vhy, yes, I guess it was a pretty heated argument.
Q. What did you tell him and what did he tell you? Don't
mind the ladies ; just go a-head. vV e told them to go out if
they didn't want to hear it.
The Court: Go ahead and answer the question.
The Witness: Well, I-they told us, they told my membership if they went back there they were going to shoot their
ass off, if that is what you are asking for.
"By Mr. Robertson:
Q. That is what I am asking for. Did you have any ta]k
with -Mr. Bryan about the difference in the situation in
Kentucky and in Richmond 7
A. Yes. I told him-he told me about the contract and
everything, and I said, "Yes, that contract is in Richmond,
hut this is dow_n in Breathitt County, Kentucky, and there is
a hell of a lot of difference between Breathitt and Richmond."
I think it was something like them words that I used.
Q. When he kept on telling you what l1e knew
page 783 ~ about it, what did you tell him to do about iU
A. I told him from past experience and what I
had read in the newspapers, they would <lo.just exactly what
they said they would do.
Q. Did you tell him anything about he didn't knowA. Yes, I told him as far as going back there and putting
on a pair of overalls and leading a bunch of men back there, he
didn't know his ass from a hole in. the ground.
Mr. Robertson: The witness is with you.

CROSS EXAMINATION.
By Colonel Harris :
Q. Do you live out in Kentucky now?
A. I live in Louisville.
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Q. Louisville, Kentucky!

A. Yes, sir.
Q. How much did they agree to pay you to come here today f
A. How much did who agree to pay me to come here today T
Q. The Plaintiff that you are testifying fort

A. Nothing. The Internationa:l Brotherhood of Carpenters
pays me for my traveling, sir.
Q. And you are not looking to the Laburnum Construction
Company or Mr. A. Hamilton Bryan for any compensation?
A. Absolutely not. I am on my own, brother.
pago 784 ~
Q. Your visit here today is just a part of a
broad fight between your union and the United
Construction v\Torkers Y
A. I would assume so, for I am here on assignment from
my International Office.
·Q. Yes. How long have you been :fighting the United
Oonstruction vVorkers Y
A. Well, we have had a little trouble with them right along,
ever since I have been on this job. The first trouble I ran
into with them was at Barbourville, Kentucky, when the J. D:
Jennings Company out of LouisvilleQ. I didn't ask about that. I asked him how long..
Mr. Roberh;on: If Your Honor please, I am going to ask
him to read the question. He is answering the question that
was asked.
The Court: Read the question back.
(The pending question was read by the reporter.)

Tho Oourt: Answer that question.
The Witness: About two or three years, roughly.
Bv Colonel Harris:
··Q. You say you have been an organizer this time about six
yoa.rsY
A. Did I say ''organizer'' Y
Q. I beg your pardon. You didn't. You said you had been

with the union six years this last time. How long were you
with it the first time f
page 785 ~ A. About 14 or 15 months, and I was lent to the
American Federation of Labor for the three war
years, and then went back with the Carpenters.
Q. How long have you been a member of the Carpenters
Union!
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A. Since 1921.
Q. Have you maintained your membership constantly all
that time?
A. If I hadn't, I wouldn't he an International Representative.
Q. In your talking with Mr. Delinger, did you name anybody there on the job that had been shotT
A. No, I didn't knowQ. Did you tell him anybody on the job that had been hitt
A. No.
Q. Did you tell him anybody on the job that had had their
foot stepped on f
.A. No.
Q. A.s a matter of fact, there wasn't a single living person
that received any physical injury whatsoever out there, was
theref
A.. They used good judgment.
Q. \Vill you answer my question, please, sir f
page 786

~

The Court: Answer the question.
The vVi tness : No.

Bv Colonel Harris :
·Q. This terrible reputation that Breathitt County has-the
people in Breathitt County had that reputation long before
.Tuly, 1949, didn't they Y
A. Yes, it dates back as far as 1900. We have a statue of a
Governor standing in front of the Capitol now, from some of.
their outlaw activities up in that section of the country.
Q. That wasn't a United Construction Workers :fight?
A. It goes to prove that they are not law abiding citizens.
Q. The people, not the United Construction Workers alone,
hut everybody out there?
A. That is right.
Q. Do you mean to say that all the people on ·the other side
arc brave and all the people on your side are cowards?
Mr. Robertson: I object to that, Your Honor.
Colonel Harris: I think that is a fair question.
Mr. Robertson: I say that is a perfectly unfair question to
the witness, and is intended to be an unfair question, and I
object to it.
The Court: I overrule the objection.

I
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page 787 }

:Mr. Robertson: Exception.
Colonel Harris: Read the question to him.
please, Mr. Dudley.

(The pending question was read by the reporter.)
The ·witness: No, there are no cowards in my family, to
answer the question in that respect, but I think our people
just aim to use good judgment, as I said before, if that
answers the question.
By Colonel Harris :
Q. As a matter of fact, those people out in Breathitt County,
in fact, all over Kentucky, have a reputation for being brave
men and :fighters, don't they Y
A. That is right.
Colonel Harris: That is all.
Mr. Robertson: I have no other questions.
The Court~ Stand aside, Mr. Freeman. That is all.
(Witness excused.)

:Mr. Robertson: If Your Honor please, our next testimony
is the deposition of a man named Henry Starr which was
taken out in Kentucky. He could not come here, and I am
going to ask that I be permitted to take the stand and read
the answers to the questions, and Mr._Allen read the questions.
Mr. Mullen: If Your Honor please, objections to a large
number of the questions have already been filed with Your
·
Honor.
page 788 r Mr. Robertson: You may object to them as they
come along.
The Court: I am wondering if we wouidn 't save some time
if we conferred in chambers.
Mr. Robertson: I don't think you would. I don't think
there are many objections to them. I w'on 't read the answers
jf they object.
Mr. Mullen: I think we would save a great deal of time.
The objections are written out. We could go over them right
quick.
The Court: How long do you think it would take, Mr.
Mullen?
Mr. Mullen: I don't know, Judge, because I don't know how
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much argument there is going to be on the objection after it is
made.
Mr. Robertson: I suggest we go along and see how far
ran get, and then if we come to an objection, if there is any
difficulty on ruling on it, then we can adjourn to chambers.
The Court: Let's go on to the :first objection, and then I
can see.

we

page 789

~

(At this point the deposition of Henry Starr
was read to the jury, Mr. Allen reading the questions and Mr. Robertson reading the answers, as follows:)
'' The witness,

HENRY STARR,
being first duly sworn by Alice Lyon, a Notary Public for the
County of Johnson, in the State of Kentucky, testified as
follows, to-wit:
'' The signature and seal of said notary waived by agreement of parties hereto.

I

(

"DIRECT EXAMINATION.
''By Mr. Robertson:
"Question 1. Mr. Starr, what is your full name?
'' Answer. Henry Starr.
"Question 2. How old are you, Mr. Starr?·
'' Answer. I am fifty-four years old.
'' Question 3. Where do you live?
'' Answer. Here in the City of Paintsville.
'' Question 4. Were you born and raised in this gene-ral
neighborhood, Mr. Starr f
'' Answer. No, sir. I was born and raised in vVest Virginia.
'' Question 5. vVhat is your address here in Paintsville 7
'' Answer. Depot Street.
"Question 6. What is your occupation¥
"Answer. Carpenter.
'' Question 7. Are you a member of any union f
'' Answer. Yes, sir.
"Question 8. What is that union?
page 790 ~- '' Answer.
Carpenter's union, Local 646,
affiliated with A. F. of L.
·
"Question 9. Is that a local here in Paintsville?
"Answer. Yes, sir.

l
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· "Question 10. Are you an officer in that union at the present
time!
'' Answer. Yes, sir.
· ''Question 11. What is your office?
'' Answer. Business Agent and Treasurer.
'' Question 12. For how long?
'' Answer. I have held the position of Treasurer for three
year~. This is the third year, beginning July 1st.
'' Question 13. And you were Treasurer of your Local in
J'uly 19497
'' Answer. Yes, sir.
'' Question 14. Did you hold any other office then t
"Answer. No, sir, not then. ·
'' Question 15. How long have you been a member of said
union?
'·''Answer. Since 1940, August 17th.
'"Question 16. Mr. Starr, did you ever do any work for
Laburnum Construction Corporation at Evanston, Kentucky?
· '' Answer. Yes, sir.
"Question 17. What kind of work did you clo there?
'' Answer. Carpenter foreman.
'' Question 18. What County is Evanston in T
page 791 ~ ''Answer. Breathitt County.
''Question 19. Is that County sometimes called
"Bloody Breathitt"f
"Answer. That is what they call it, yes, sir.
"Question 20. How did it get that name, if you knowt
"Answer. Because there was so much willful murder done
there. If someone got mad at someone they would go out and
have a feud.
''Question 21. How far is Breathitt County, Kentucky,
from Harlan County, Kentucky, if you know f"
Mr. Robertson: There is an objection to that.
Mr. Mullen: We will waive th~t objection.

(The reading of the deposition continued as follows:)
'' Answer. I wouldn't know just exactly.
"Question 22. What kind of work was Laburnum Construction Corporation doing at Evanston in the month of
.July, 1949?
''Answer. We were building a coal tripple and preparation plant and houses, and also a school house, w.e had under
construction at that time.

United ·const. Workers v.· Laburnum Const. Corp.

839

Henry Starr.
'' Question 23. I believe Laburnum Construction Corporation had another .company of the same ownership that was
doing some of the work there at the school house?
'' Answer. Laburnum Construction Corporation was doing
it all.
11age 792 r '' Question 24. About how many members of
your local were doing that carpenter work there
at Evanston; approximately?
·
'' Answer. I think we had thirty-four or thirty-five carpenters on the job there out of this local.
·
'' Question 25. Would that include the school house and
also the tipple and coal preparation planU
.
"Answer. That would include all the carpenters on ·the
job for Laburnum Construction Corporation.
'' Question 26. I will ask you to describe the construction
of the tipple there and what was at the tipple and what was
at the head house and how those two units were connected Y
'' Answer. The main tipple built at the bottom of the hill
was to receive all the coal, and we had a lot of construction
work going on at the top of the hill so the coal could be sent
clown the hill on the button line.
"Question 27. Was that operation known as Pond Creek
Pocahontas Company's Mine No. 1 t
"Answer. Yes, sir.
'' Question 28. Was that a shaft mine, or a strip mine Y
"Answer. .Strip mine.
·
'' Question 29. You mentioned doing some work on the
school house, approximately how far was the school house
from the tipple f
'' Answer. Approximately a mile and a quarter.
'' Question 30. How far would you say Evanspage 793 ~ ton is from Paintsville by road Y
'' Answer. I think the car registered fifty-one
miles.
'' Question 31. And how far was that operation from Salyersville, Kentucky, in Magoffin County?
"Answer. It is eig·hteen miles from here to Salyersvill~.
'' Question 32. What kind of country is it up there where
that operation is Y
'' Answer. It is mighty rough country.
'' Question 33. Was it wooded right down to the operation!
"Answer. Yes, sir, until we cleared it out.
'' Question 34. How close would you say the brush. and
woods came down to the tipple and school building there Y

I
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'' Answer. I would say we cleared off, or the Company
cleared off the right-of-way, and I would say tiiey cleared off
a hundred foot lane for the button line up the hill, and on the
l1ill .they cleared off a place for the water tank.
"Question 35. Is the tipple in a little pocket there Y
"Answer. It comes off of a point.
'' Question 36. And ho·w far was the ,voodlands away from
the school house f
'' Ans,ver. · It is approximately a. hundred feet up to the
woods in some places and in some places not so much.
"Question 37. Do you know where the United Mine Workers of America operate in that vicinity Y
"Answer. Yes, sir, they are working around
page 794 ~ there in the mines and it is a fact they would be
organized in there.
"Question 38. Do you know whether the United Mine
Workers of America were organized in there at that time?
''Answer. They were not as I know of at that time.
''Question 39. How long had your Local 646 been operating there before July 25, 19491
'' Answer. We went there in November, 1948, when we
signed a contract and went to work over there.
"Question 40. So that would be approximately eight
months?
"Answer. Yes, sir."
Mr. Robertson: There is not an objection at this point, but
there is something here. Do you want me to read it? If you
don't object, I will read it.
Mr. Mullen: I have no objection.
The Court: Let us read only what is necessary.
(The reading- of the deposition continue<l as follows:)
'' Question 41: Mr. Starr, did you, as a member and officer
of your union, receive reports that United Construction
Workers of District 50, Region 28, affiliated with United :Mine
Workers of America, were going· to try to run the Laburnum
Construction Corporation's employees off the job there at
Evanston!''
Mr. Mullen: If Your Honor please, we have an objection
on that. We object to the question on the ground that the purport and nature of any reports received would be hearsay.
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union, that these people were ~oming to r1111 th~m off fp~ jqp~
The Court : I will allow that. · ··
·
ColQm~l J.I~r!i~; 1Ve r~s.erv~ ~µ ~;.~~p,tion.

m

(f4~

r~~qin~

9.f

~4~ d~~m~ithm. cpµt,hmeq. as

folJC>W~ :)

'' Qq~~tion 4:?- Yqµ s~y it w~~ rel)P.rt~d to you jp. Ymtt ~apacity as a member and officer
tl1~· l;l~ion YQU repr~~~l;tt~~: !
'' Answer. Y ~~' Slf.
·
page 79p ~
'' Q~~sti9n ~- A~ ~ re~ult of thq~e :r~B9.tts
.
which came to. you on o~ about Sunday, Jyly i4,.
1949, did you take any actioJl qlu~µt l t t
· ··
'' 1\.n~w~r- Q:q t4e Sijtuglqy Ili~~,t prece~in~ tl1e, §TI:n~i~Y
we had a meetmg and we reqq~~t¢g oµr busmess a;geµ,t, Ml'·
Preston, to be over there on Mondf-l,y 1µpr11ing.
"Que~tipn i5·~ W~~ tJrn,t ~fr. Bl!~t fre~ton?
'' .Answer. Yes, sir.
'' Question 46. Why did ypu reque~t him to be there oµ
Monday morning?
·
,
"Answer. :ij~ w~s qµr le.g~l rmm~~rntatiye in ~ GM~ \we
~hat ap..q. w~ Wij~te~l hhn th~r~ t9. tf.1,~~ ~fre of tlJe fJ.ff&iJ~. J\P.d
to keep down any trouble that might ar1!'3e. We had rec~w.~g.

or

1

(
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reports that the United Construction Workers were moving
over there.
'' Question 4-7. Did the carpenters from your Local 646 go
to work over there on July 25, 1949 Y
'' Answer. Yes, sir.
'' Question 48. Was one Burt Preston there on that day?
''Answer. Yes, sir.
"Question 49. Did the United Construction Workers show
up there that day, as you had expected, or not Y
"Answer. No, sir.
'' Question 50. As an officer of the union you represented,
did you get any word during that day that any~
page 797 ~ thing further would be done by the United Construction Workers f
"Answer. No, sir, not that day.
'' Question 51. Did you and your men work all that day Y
"Answer. Yes, sir, on Monday, the 25th of July, 1949.
'' Question 52. Before you left work on the 25th, did you,
as an officer of your union, Local 646, get word that anything
would happen there on Tuesday the 26th Y
"Answer. No, sir, not that day.
'' Question 53. Did you and your men go back to work there
on Tuesday the 26th of July, 1949, 1
"Answer. Yes, sir.
.
"Question 54. How many men were there that dayY
"Answer. I think I had sixteen on the payroll that were
working on the tipple and some men borrowed from another
job that were working on top of the hill.
Question 55. Do you know how many carpenters wer~
working on the school house Y
"Answer. No, sir, I don't know.
'' Question 56. How far was the school house from the
tipple?
'' Answer. About a mile and a quarter.
'·' Question 57. What was the regular time for starting to
work on the job in the morningY
''Answer. Seven o'clock.
'' Question 58. Did you start to work as usual
page 798 ~ with your men that morning!
'' Answer. Yes, sir.
'' Question 59. How long did yon work?
"Answer. Until the noon hour; twelve o'clock.
'' Question 60. And then what happened there at the noon
hour!
• I

''
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"Answer. We were eating our lunch and some of them
were through and I think some were not and I looked out the
office window in front and the .1lrst thing I knew fifty or seventy-five men came up over the hill all at once, was the :first
time I knew anyone was there.
'' Question 61. Were they walking or in automobiles f
'' Answer. They were walking when I seen them.
.
"Question 62. Did they appear to have anyone leading
themT
'' Answer. Yes, sir.
'' Question 63. Who was that?
"Answer. Mr. Hart.
'' Question 64. What are his initials, if you know?
.(' Answer. W. 0., I believe.
'' Question 65. Do you know what connection he had, if
any, with the United Construction Workers T
'' Answer. He said he was an international organizer.
''Question 66. You said you were in the office. Wbat office
was that?
'' Answer. In the superintendent's office.
"Question 67. 1Vas that at the tipple, or away
page 799 } from the tipple?
'' Answer. About fifty feet away from where
;
the end of the tipple went up.
"Question 68. You say you saw, in this group of men; how
many did you say you saw Y
·
.
''Answer: Between fifty and seventy-five., when I first
looked out.
''Question. 69. How many men working· for the company
were there at the tipple at that time?
"Answer. About eighteen.
''Question 70. So they had you outnumbered four or five
to one?
"Answer.· Yes, sir ..
"Question 71. When you saw them corning, what did you
do?
"Answer: I clo8ed up ·my lunch kit and walked out into
the yard and began looking things over.
'' Question 72. Where did they come to T
''Answer. Thev came up in the ya rd around the t.ool house,
blacksmith shop, ·and office, all around t.here, just milling
around.
'' Question 73. Did any of tl1em get up into any part of the
tipple?
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"~:nswer. I ~Qu~d,n 't s~y t4~Y cU~, beca~se the Co~l Com. P~llY ~~k~~ them :p.ot to Qll 3:ccollnt of sop:ieone
page 800 ~ ge~ting h.t!-rt- aµg. the Qoinpany b~ing r~sponsible
·
· for the accident.
"Question 74.. vVha(yould y9µ say ~bout th~ ag~s in that
group; 4ow old or y~-µng ~~· m.iq.dle aged 1
"Ariswer. Some 'Ve~·~ miqdl~ ll,ged ~nd some w~re young·,
sixtee}l or eighteeri years old, a~cf: so111e older,. forty 9r fifty.
'' Question· 75. Had any of them been drinking?
''.Answer: Yes, sir.
"Question 76. How do you I~11ow tp.atf
'-'A.nswer. I smelled it on them and from th~ "7~Y they
acted; t~ey aqted intoxicated, in an int9xicated w~y.
''Question 77. I believe this was Tuesday, July 26, 1949,
ii,. the su:µune_rtime. How ,yer~ the~e men i~ this fifty or
seventy-five gro~1p dressed 1
'' Answer. I11 different ways; soJ:!le had on overalls and
soµie Jiaq on ov~ra1I pants and some had on jackets and some
had on ·sport shirts. ·
· ·
"Question 78. Did you sre ,v4ether or not any of them
were carrying any g·uns?
·
·
''Answer..· Yes, . sir.
"Question 79. ·what did you see along that line Y
'' Answer. I saw two of them ,yith their shirts cpme up
anq. guns §ticking under their belts.
'' Question 80. · Did you see apy of tlie others wh~re you
co-q.ld see signs of their guns¥
·
· "Answer. Yes, sir, several of them you could
page 801 ~ f?ee prints of g-uns un~er their belts.
·
~'·Question 81. Dip ~ny of tliem carry knhres T
'' Answer. I never seen any knive~ out in the open, I ~on 't
know.
le Question 82. ·was it an orderly group or disorderly
groupY

'' ~ns'Yer. Disprderly.
•
"Question 83. ·was there any cursing· going on?
"1\-nswer. Ye~., sir.
'' Question 84. Was that ge11tl~ or ras]1 T
"Answer. It "7a~ prett~r· rash.
'' Qµ~stion $5. Would they go throug·h the whole string of
cur~fng yon are fapiiliar with'
.
'' Ariswer. Yes., sir.
"Question 86. :Pid you h<1~r the words '' son-of-~-bitch"
usecrthere in tlmt group!
'' Answer. Yes., sir.
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"Question 87. Was that addressed to any particular person, or just general?
·
''Answer. They said they would run that bunch of sons-ofbi tehes out of there.
"Question 88. Did you hear the word "bastard" used
there?
'' Answer. I oouldn 't sav.
'' Question 89. How old a man would you say
page 802} Mr. Hart, the leader of the group, w.asY
"'"'Answer. He looked to be .about thitty years
'' Question 90. Was he a big· man t
"Answer. No, sir, not such a large man.
'' Question 91. .Did he have anything to say whi1e his grpup
were milling around the tipple there!
''Answer. Yes, sir. I went out and talked with11im.
'' Question 92. You went out and talked to him as an official of your union T
,
"Answer. Y cs, sir, and .as foreman of the carpenters ol
the company, I felt it my duty to go out and ask him what
they meant.
'' Question 93. I will ask you to .say wha.t he said to you
and what you said to him.
.
"Answer. I went out and asked him what it meant and he
said, 'It means we are taking the job over and if you feUow·s
want to sign on the dotted line, you can work and we will go
along with you.'
'' Question 94. He meant for you to sign on tbe dotted line
for what!
"Answer. To join up witJ1 the United Construction Workers, 11nd he .said, ',ve .are going to take it,' and I said, 'That
is pretty strong language,' and he .said, 'Don't you think I
can back it up.'
.
·
'' Quesfion 95. Did any epi~ocle occur iliat day
page 803 ~ in the .to@l house -at the :tjpple·f
''Answer. I wnsn 't in tb.e .tool house.
"Question 96. How long would yon ·sny that Hart and his
crowd stayed there Y
'' Answer. Somet.11-in.~ like .an :hour.
'' Question .97. Did t,hc_y Ray .aJ\ything else to you that yo-u
heard-I am falkin~ ·about Har.t-drd ;he Ra? wliat would happen if you came back fo .the job ;and worked,''
· Mr. Robertson: There iR an obj'eclf:iron there.
Mr. Mullen: Objection was taken !to ·fhat, Your :Fimior, on
the ground that It is leading.
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Mr. Robertson: I don't think that amounts to anything.
You don't press that., do you?
Mr. :Mullen: No, I am not particularly concerned with that.
I didn't take this deposition, Your Honor. I am reading what
other people did. Neither I nor Colonel Harris took them.
(The reading of the deposition continued as follows:}
''Answer. He said he didn't intend for us to work there.
"Question 98. Did be say what would or what would not
happen to you if you went on and worked in spite of what he
said?
"Answer. He said l1e would make it plain that he didn't
aim for us to work there; that was their work and they were
going to take it.
'' Question 99. How long did you say he stayed there?
'' Answer. About an hour.
p~ge 804 ~ "Question 100. And then did this group leave
.
all tog·ether or did they just drift away?
· :"A.nswer. They drifted away, I think. "\Ve left some of
them there when we left, standing around.
'' Question 101. Did your union's men go back to work
after the lunch hour that dav?
·. "Answer. No, sir.
..
"Question 102. Why Y ·
'" Answer. Because we were afraid to.
'' Question 103. ,·vhy were you afraid?
· "Answer. They told us not to, and if we did, they would
fish us out of the pond out there.
"Question 104. Did they make that threat to you f
'' Answer. They said we were not going· to work, and if we
went back to work, tl1ey would fish us out of the pond.
"Question 105. ,vas Mr. Bryan there at that time?
'' Answer. No, sir.
''Question 106. You didn't see him there at all while you
were there that Tuesdav?
· "Answer. No, sir, I didn't.
''Question 107. After the lunch hour, did your men just
leave as they generally did when the day's wor~ was over?
"Answer. No, sir, we didn't. After they told us not to
work, I asked ahout gathering up the tools and
page 805 ~ Mr. Hart told us they would not l1arm any of us if
we would go and gather up the tools and bring
them down and not work any more.
"Question 108. And then what did you dot

.....
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'' Answer. I gave orders for all the men to gather up the
tools and put them in the tool house and then we loaded up
the trucks and cars and jeeps, whatever we were riding in, and
came out of there and came home.
'' Question 109. Did you order your men not to work that
afternoon after the lunch hour?
'' Answer. I clidn 't have to; they were afraid to go back.
It was dangerous and I wouldn't have gone back myself.
.
'' Question 110. vVas anything said or done about a picket
line when Mr. Hart was there Tuesday¥
"Answer. Yes, sir. He went out there to put up one and
Bill Maynard., of the Coal Company, asked him not to put it
up.
''Question 111. And what did Hart dot
"Answer. He took it down. He had it printed on a sign
stuck up beside the track there.
'' Question 112. Did he leave it stuck up beside the track T
"Answer. No, sir, he took it down and he went over to the
road, five or six hundred feet over to the highway, and stuck
one up over there against some rocks. He pulled up some
rocks and set it up over there at the road.
"Question 113. Did he leave it there?
'' Answer. Yes, sir.
.
page 806 ~ "Question 114. Did he say anything about any·
one crossing that picket line?
'' Answer. I didn't hear him say anything about that.
'' Question 115. Now, after tlJe men quit work there on
Tuesday, July 26, 1949, and went on l1ome, was there any
meeting of your Local 646 in Paintsville here as a consequence
of what had happened that day?
'' Answer. Yes, sir.
"Question 116. When was tlmt meeting?
"Answer. On the night of July 26, 1949, we met down at
the City Hall.''

•

•

.

•

"Question 117. How many men attended that meeting?
"Answer. About fifty.
"Question 118. What was tl1e purpose of that meeting?
"Answer. To discuss and try to get something done about
what had happened over there and what was the best thing to
do.
''Question 119. Was that the main place for carpenters t.o
get work around here Y
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"A.ttswer. Yes, sir,.
"Question 120. If you got ran off of that job,
whei-e would vou wotkt
'' Answer. Just anywhere whero they could find a day's
work or a job; Ohio, Mi~higan, ot anywhere ·they could find
work.
'"'Qu~·sthm i2L We1'-e there -any outsiders present at that
meetingY
'' .Answer. Yes, :sir.
''Question 122. Do you kho"\\1 Mr. A. Hamilton Bryan sitpage 807 ~

tibg ovet. there T

'' An:swet-. Yes, ·sit.
''Question 123. What is l\fr. Bryan's connection with Laburnum Constr_uction Co'tp~1·ation Y
"Answer. He is General l\fon~ger bf Laburnum Construction Corpora~ion.
''Question 124. Wits h~ the top man on the jobt
"Answet. ·Yes; sir.
1
' ·Q1:1estion 125.
Did h~ have ati:ything to say :about the men
in yout Local ·e~6 going ba(ak to woitk th~ ne;&:t d·ayY
' 'Answer. Yes, sii'·.
"Question 126. What was the substance of \\'That he had to
sayT
~
~ 1 ' ...Answ~t.. -He asketl us ta go back to work and he ·said l1e
would p-µt on a pait ~f ovei·alls ·a.ndl ·g·o fii'st an.'d we fold him
we would f ollbw him.''
Mt. Mull'en: Orre mitiilute, please., ·what number

page 808 ·~ are -you on,

l\fr. Allen: N'o. 127. I :am :going- to rMd No.
127 now.
Mr. Mullen: I .have ·ah objectfon to 125 and 126. You have
goile over the.m. 'Go ahead.
(The reading of tbe deposition continued as follows:)
"Question 127. Did lie liave anything to say as to whether
or 'il'ot he thought a.ny,a1te -W@1rvld :get hnrt there l''
1

Mr. Mull~n:

It Yc,itt lionoi" please, I object to 'the qucs-

ti"&n ·on ·the Jt:rou'i1d t_iirat any statement made by Mr. Bryan

was n-0t in tlie

presence of N11e '€1:efenclants ,ancl is hearsay. ·
Mr. Robertson: ·we clnim it is ~dmissible, and the Court
~)re·ady -has b'Mil iletting it in. It ~shows a ·state of fea1.· or
lack of it, and whether or not tl1e utter.anee wa·s made.
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The Court: The objectio11 is ovettuled.
Mr. Mullen: To save time, if th~se gentlemen don't mind,
I will make t:l}.e same objection to 128, 129, and 130, and we
can dispose bf it now. I will just take an exception.
The C~urt: Let me take a look at tlJese other questions,
and then I will pass ort them.
(Court examining deposition.)

The Court: i will over1-uie the objection, and you i1bte an
exception.
Mr. Robertson: Read 127 again please, :Mr. Allen.
(The reading of the deposition continued as follows:)
·
"Question l 27. Did he have anything to say as
page 809 ~ to whether or not he thotight aiiyone would get
hurt there?
'' Answer. ~~ di~n '.t seem to think it, but we khew better.
''Question 128. Did a11yone make any stateme1it to him
along that line_!
"Answer. Yes, sir.
.
'' Question 129.. ,vho made a statement to him T
·
'' Answer. Mr. Burt Preston. He told '.Mr. Brvan he didn't
know the situation; that be didn'tknow it was
dangetb~
as it was and lie wouldn't order anyone to go back to work
there and. get them killed and have to liaul them out of there.
'' Question 130. Did he say anythit1g about things being
different i~ Richmond, Virgfoia, and out here at Evanstt>n h1.
Breathitt County, Kentu~ky'?
'' Answer. Yes, 'sir. H~ told him i£ be lmd trouble at R1chmo~d, Virginia., he could get the police, afid. over there he
couldrt 't even g-et the highway _pattol to come in.
"Question 131. After :Mr. Bryan said he would pnt on a
pair nf overalls and lead tl1e me·n bae~ to wo~k, did the men
decide they would go back to ,vork oti Wednesday?"

as

Mr. 1\folltm: U your Htrnor !)lease, tl1e objection he~tofore filed with the Court on that is on. the ground that it is
bas·ed u·pon the h'earsay statement of Mr. Btyan and the a.nswer states a conclusion of the witness as to what was decided.
Mr. Robel'ts-on: Ii Ynut Honor please, w.e
page 810} cl~im tllat is the same _propositio~ as before. It
all te·nd's to i:;how wheth~r or not the men were
afraid to go back to work.
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The Court: The objection is overruled.
Mr. Mullen : Exception noted.
(The reading of the deposition continued as follows:)
''Answer. They decided they would go back over there and
see how.conditions were before they went to work. That was
Mr. Preston's orders.
'' Question 132. vV ere you to go in a group Y
"Answer. We were to meet at Salyersville at a filling station on the corner and we were to proceed from there close
together for protection if something happened.
'' Question 133. How far is it from Salyersville to the mine,
approximately?
"Answer. About thirty miles.
~' Question 134. How big a town in Salyersville, would you·
say?
'' Answer. Between 1,300 and 1,500 population.
'' Question 135. Are there any other towns of any consequence between Salyersvville and where you were working?
'' Answer. Just Royalton with a population of 400 or 500
between Salyersville and the mine.
'' Question 136. ,vhen you got over to the job on ednesday morning what was the situation you found there?
"Answer. ·we met at the time office. We all
page 811 ~ gathered up there.
'' Question 137. How far is the time office from
the tipple?
"Answer. I would sav five hundred or six hundred feet.
· "Question 138. "\Vas it in sight of the tipple!
"Answer. Yes, sir.
"Question 139. Now, tell us what happened there on that
Wednesday morning of July 27, 1949 T
''Answer. We didn't see anyone over at the tipple and the
sign was sticking up there at the side of the road, the picket
sign, and Mr. Bryan went down and got it and took it in the
office and we went over to the tipple and some of the boys went
to work.
. '' Question 140. What did Mr. Bryan do with the picket
sign y'
"Answer. He took it into the office.
. "Question 141. Do you remember what was written on that
sign?
. "Answer. ''ON STRIKE-UNITED MINE WORKERS,"
and I l1ave forgotten the number of the Local that was on it.
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· "Question 142. ,vhen you got there and before you went
over to the tipple, did Mr. Bryan have anything to say?''
Mr. Mullen: One minute, please. I object to that ques ..
tion on the gTound that it calls for hearsay, as it does not
appear that it was made in the presence of any of the defendants.
The Court: That is the same o~jection, and it
page 812 } is overruled.
l\Ir. Mullen: I have three or four more on hearsay.
Mr. Robertson: I am perfectly wil1ing to admit that there
is a continuing objection to that entire line of testimony.
Mr. l\Iullen: To be consistent with what has gone before,
we have to make these objections, ancl if we can agree it is a
continuing line, it will save time.
The Court: Very well.
Mr. Allen: I will reacl the question over.
(The reading of the deposition continued as. follows:)
'' Question 142. When you got there and before you went
over to ~he tipple., did Mr. Bryan have anything to say?
'' Answer. He tried to get us to go on over there and go to
work; that the job was in jeopardy; .that if he couldn't get the
job done, he would lose the job.
"Question 143.' What took place then?
'' Answer. After l1e took the sign down, we went over to
the tipple and some of the boys went on the tipple and went
to work and :M:r. Trimble wouldn't g·o to work, said it looked
too dangerous, and there was a group of fellows-sitting on a
wooden crate and we went out and sat down by them.
'' Question 144. How far from the tipple?
'' Answer. About twentv feet.
"Question 145. Did you ]1ave any talk there?
page 813 ~ '' Answer. Yes, sir. we talked some with them.
'' Que~tion 146. Diel they make themselves
known?
"Answer. They said they were there to see if we went to
work or not. They said, 'If you go to work, in an l10ur there
will be a hundred men here and they will fish you out of that
pond out there, and that damned squirt there with that straw
hat on will be the first one to get in.'
·
"Question 147. Did they say they would pull anyone else
out of the pond f
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".Ans\vei'. They said we all would get in tliat pond if we

worked. They said in an hour the1·e would be euough men

there to take care of us.
"Question 148. Did-they say \\rhat those ineh would do if
they had to come there and stop you from wMking 1
'' Answers; They said they would tlii.·ow us in that pond;
pretty stern _words for men out .in the mountains like that.
He said within ari liottt they could bave a sufficient number of
men there to take care of us.
"Question 149-. Did he say "~here those men would come
from?

"A.nswei\ ~ 9, sii\ he didh ;t say.

"Question 150. That ,vas about what time in the morning?
''Answer. Around ~ight o'~lock.
"Que·stion 151. Ahd what did you do in consequence of
·· what those fellows said ~nd did¥
page 714· F "Answer.
ell, aceo1·ding to our constitution,
the only ,vfiy we can call a ·man off the job is for
safety measures and Jack Patrick said that was one time he
was going to ex~1·ci%e his authority; foi· it wasn't safe for uo
man to go to wo,rk.
'' Qtt~stioii 152. And what did he do,
'' A1i'swer. He told the men rtot to go to work until ·conditiorrs wei·e made saf~ fo go back tll~r~ and go to w61"k.
k'Qaestioh 153·. Did tlle mefi quit after he told them thaU
'' Answer. We all bunched our tools ttp and the niert came
down off the tipple ahd said they were g~oing to quit work for
they wer~ afr~itl they ,vohld get ·shot in th~ back.
-uQuestion 15~. What time diti 'you leave t1,ere7
'' Answer. A~o11t,nine-thirty or ten o'clock in the morning.
1
'Question 155. Have yob. ever been back there to "rcfrk
sinceT
"Answer. · No; ·sir.
'' Qu~stion 156. Why?
~ <Arrswer. I ·was .~f raid to go back.
"'Q1i'estion l57. WhyT .
.
c, Ans\ver. I was afraid I WOllM get killed.
.
"Question 158. Now after that, on August 2nd, I believe,
which would be the following Tue·sday, do you know whether
th~re was a ineeti:ng Jield bctwe·en your loc~l imd the local at
Salyersville to see wh~tli~r ot not there -could be somethfogworke·d out be'twm~n the t\vo unions Y
page 815 ~ ''Answer. 'there was., bn~ i wasn't present ·
nQuestion 159. Gofng back to tlle situatjon that
existed there on Monday, Tuesday, and Wec1nesday, July 25,
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26, and 27, 1949, in addition to the carpenters you menti,med,
were there some laborers there 7
·
''Answer. Yes, sir.
'' Question 160. About how many laborers were working
on the job, if you knowY
"Answer. I don't know. I wasn't keeping their tim~~ I
think there were six or eight.
.
"Question 161. Do you know whether or not they we:re
organized in any union?
"Answer. They had signed up with the American Fe~cration of Labor, because I had seen the cards where they had
signed up.
"Question 162. On Tuesday, when Hart and this fifty or
more men came there, did Hart and his crowd have anything to
do with trying to make those men sig·n tip there with · the
United Construction "\Vorkers?
"Answer. Yes, sir.
''Question 163. Tell us what happened about that.
"Answer. They went out there and got those laborers f.\.J)d
I don't know how many signed willingly, but I did see tb~m
take one of them, a man on eaeh side of him holding him by
the arm and one in the back, behind him, and -th.ey
pag·e 816 } took him out there and forced him to sign a eard.
I was watching that particularly, because he t9ld
us be would not sign.
''Question 164. '\Vere they mistreating him in any p(ber
way?
'' Answer. They just told him he had to sign.
'~ Question 165. Did you see them actually physically f ore.e
anyone else to sign?
'' Answer. I saw them gang around them and take them
out there where the man had tlic cards and saw them sigl)ing
them.
"Q:uestion 166. What sort of Rystem did they u~et Sµppose I would be here and ! didn't w-ant to sig-n,, what wo~ld
they do to me?
·
'' Answer. Three or fonr would gather around you .a~
open up ·a lane and tell y-ou to walk.
·
"Question 167. Suppose ;[wouldn't wnlk?
'' Answer. I would be afraid to say, I don't know.
"Question 168. Do you know how many they forced to s~gn
up there that dav Y
'' Answer. I ~aw them force two to si•!-:,'11 and I couldn't ·E\BY
about the rest of them, but I know there were two they actually forced to sign up there that clay.
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'' Question 169. Did you hear any reference made there,
either on Tuesday or Wednesday,, about a territory known as
Beaver Creek?
'' Answer. Yes, sir.
"Question 170. ·what was that?
page 817 ~ "Answer. They said if they had to, if we went
to work any more, they would go to Beaver Creek
and get two hundred toug·h men and come there and kick every
one of us out of there.
"Question 171. Did Hart make that statemenU
'~Answer. Yes, sir.
"Question 172. Did you hear him make that statement?
"Answer. Yes, sir.
"
"Question 173. Do you know why be said, 'Beaver Creek'?
"Answer. It has the name of being a tough territory.
"Question 174. What I am trying to do here is for you to
tell what occurred from Sunday, July 24, 1949, when you
asked Mr. Burt Preston to go over there, until they ran the
men off the job. Do you recall anything else that happened
thQre that I haven't asked you about?
'' Answer. Mr. Preston told him, '' I don't believe you can
get two hundred men out of Beaver Creek to do that. I have
as many friends on Beaver Creek as you have. I used to
live there for a number of years and all those fellows are my
friends.'
'"' Question 175. And what did l\fr. Hart say to that Y
"Answer. I don't remember what he said, but that is what
Mr. Preston said to him.
"Question 176. Pid that make you feel all right so you
were willing to go back to work?
"Answer. No, sir.
page 818 ~

l\Ir. Robertson: The next is on pages 62 and
63.

Mr. Mullen: Let me ask, do you: want the stenographer to
take this down. We all have copies of it. It makes a useless
;imount of record to pile up.
Mr. Robertson: I don't think so. I think it makes the
record easier to follow if we have to use it hereafter. I think
we had better put it in the record.
Mr. Mullen: I 1mve no objection.
The Court: You are jumping to page 62 T
Mr. Robertson: vVe called him hack.
Mr. Allen: There is a continuation of ~fr. Starr's testimony on page 62.
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1\Ir. Robertson: Other witnesses testified and then he was
called back to the stand.
(The reading of the deposition continued as follows:)
"Question 1. Mr. Starr, you testified this mqrning regarding various thing·s which happened on Monday, Tuesday, and
·wednesday, July 25th, 26th, and 27th, 1949. Since that time
have you received any threats against your personal safety?
"A.nswer. I have received three (3) telephone calls.
"Question 2. State what they were?
'' Answer. Two of them were on Friday evening after July
26th, and the other was on Saturday evening, and said if I
wanted to live, not to go back over there.''
Mr. Mullen: If Your Honor please, we object
page 819 ~ to all that testimony upon being recalled on the
ground that the witness had been excluded and
lie had been allowed to remain in after testifying on the statement that he would not further testify.
·
Mr. Robertson: Where is that in the record, Mr. Mullen 7
Mr. Mullen: Page 31, isn't it?
Mr. Robertson: I think Mr. Pollard waived it, too.
Mr. Mullen: I am reading Mr. Pollard's objections.
Mr. Allen: l\fay it please Your Honor, that witness wasn't
ealled back to he examined about anything that he had testified
to before or about any incidents connected with the affair at
n11. It was about something that took place after he testified.
Mr. Mullen: Let me look at it a minute.
l\fr. Allen: What was the objection?
Mr. Mullen: The objection was that he was permitted to
remain in the room upon the completion of his previous testimony without objection and upon the condition that he would
not further testify.
Mr. Robertson: I don't remember that. If you show it to
me in the record and if I am wrong, that is different.
Mr. Mullen: Let me look at it a minute, please.
page 820 ~ Mr. Robertson: All right. I think you are mistaken. If you will look on page 9 I think it refers
to two of vour witnesses.
Mr. Mullen: On page 9 it was agreed that all of the witnesses should he exrluded. At that time Mr. Starr was on the
shlnd.
Mr. Allen: In any event it is within Your Honor's discretion as to wheth e he can be recalled.
Mr. Robertson: I don't concede that that was done. I
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don't remember it. I want my memory refreshed. I don't
remember that that was or was not done, I mean that he was
in the room or not in the room.
Colonel Harris: Page 31 is where it is supposed to be.
Mr. Allen: There is nothing in the stipulation on page 9,
and I don't see anything following that which shows it.
Mr. Mullen: We will waive it, Your Honor.
Mr. Robertson: Here it is. Let's clear that up. At the
bottom of pag~ 31The Court: There is no need to clear it up because they
have withdrawn the objection.
Mr. Robertson: They said there they didn't mind his staying in. It is at the bottom of page 31.
Mr. Mullen: It was on the assumption that he
page 821 } is through testifying. V.,Te will waive it, however.
.
Mr. Allen : I guess I will have to read the No. 1
question agaill4 ..
(The reading,of the deposition continued as follows:)
'' Question 1. Mr. Starr, you testified this morning regarding various things which happened on Monday, Tuesday, and
-w ednesday, July 25th, 26th, and 27th, 1949. Since that time
have you received any threats against your personal safety!
"Answer. I have received three (3) telephone calls.
"Question 2. State what they were Y
"Answer. Two of them wer.e on Friday evening after July
26th, and the other was on Satu/day evening, and said if I
wanted to live, !not to go back over there.
'' Question 3. Could you tell who it was Y
"Answer. No, sir. I tried to trace thd calls and they were
made from a pay station and there wasn't any chance to trace
the ,calls.
·
,., Question 4. Have you had any since those three you have
mentioned?
"Answer. No, sir.
'' Question 5. Did you ever get any before that time?
''Answer. No, sir.''
Mr. Robertson: The next is on pllge 150 to 153. Wait one
minute. Let me glance at that. When we come to
page 822 } the objections we will sto.p.
(The reading of the deposition .continued as follows:)
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'' Question 1. Mr. Starr, there was a question I failed to
· ·
ask you on yesterday, but you are still under oath.
"Answer. Yes, sir.
'' Question 2. Since the occurrence at the Pond Creek Pocahontas Company's #1 Mine at Evanston, in Breathitt County,
Kentucky, on July 25th, 26th, and 27th, 1949, has Mr. Hunter
approached you-''
Mr. Mullen: That we object to, Your Honor. It relats to
matters subsequent to the occurrences there, and it is riqt
shown to be relevant.
Mr. Robertson: If Your Honor please, the relevancy .'df jt
is that after this occurrence David Hunter got him and tried to
get him-I think the Court had better just read it. If the
Court would take it up on page 150 over to page 153.
The Court: The Court will read it.
(Court Examing the portion of the deposition referred to.)
The Court: Do you gentlemen want to say anything
further?
Mr. Robertson: Yes, sir. If Your Honor please, we thinlr
from Question No. 3 at the bottom of page 151 on through page
153 is relevant because it was in effect an attempt
page 823 ~ by David Hunter to buy Starr off.
The Court: Do you want to say anything
further, Mr. Mullen¥
Mr. Mullen: No, I don't want to make any further
objection.
The Court : I ,vill overrule the motion and allow the
questions.
Mr. Mullen: Note an exception, please.
(The reading of the deposition continued as follows:)
"Question 3. Now, Mr. Starr, I asked you if, since t11c
occurrence at the ~ond Creek Pocahontas Company's· #1
Mine at Evanston, in Breathitt County, Kentucky, on July
25th, 26th, and 27th, 1949, Mr. Hart has approached· you
regarding his giving you a joM
'' Answer. Yes, sir.
'' Question 4. Do you know about when that was?
"Answer. That was in November 1949, this last year.
"Question 5. At that time did you have regular workT
''Answer. Yes, sir.
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'' Question 6. "\Vhat was the conversation that Mr. Hart had
;
.
"Answer. vVe were working on a bridge, me and Mr. P. L.
T'tHrtble, on Jenny's Creek, ~bout fo.ur miles up here, and he
approached us along about 2 :00 or 3 :00 0 'clock in the after~
noon ana asked us if we would meet with him that
1>age 824 ~ day, and we said not until after work hours; that
.
we were obligated t~ the man we were. working
f.ifr tiritil 5 :00 o'clock, and he asked if we would meet him at
t6:~~ courthouse, and I said, no, we would meet him at the
liiid,ge~ Hall and went up there and lit the fire and he came
ih ana hd some man with him. I don't know hini. He said
h~ \Vas an attorney for United Mine Workers or United Construction Vl orkers, I don't remember which he. said, and he
asked us if he would gi.ve him. a statement, and he told me he
had a job for all of us, providing that things went the way
they should go, and I said; "I can give you a statement just
tfie way it happened, but I don't think you will want it.''
"Question 7. Did you give him any statement? ·
'' Answer. No, sir. He didn't ask me any more for any
statement.
"Question 8. Did he give a job?
"Answer. No, sir."

with you l

~i¥r, Robertson.: if Your Honor please, our next witness is
.M.r. Bert Preston.
whereupon,

BERT PRESTON, SENIOR.,
called as a witness for the Plaintiff, having been first duly
sworn, was examined and testified as follows:

DIRECT EXAMINATION.

Ry Mr. R.obert~on:
_
Q. 1\fr. Preston, I am going to ask you to
p-age 825 ~ speak loud enough for all these gentlemen to hear
·

you, please.

A. All right, sir.
Q. Your name is Bert Preston f
A. Senior.

Q. How old arc you, Mr. Preston Y
A. 62.
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Q. ,vhere do you liveT
.
A. I live in Johnson Cou~ty, i{~ntucky, near Paintsville.
Q. How far out of Paintsvillet
A. About four miles.
Q. What is the name of the place where yon livef
A. ,,1est Vanelaer.

The Court: Mr. Preston, will you attempt to talk a little
louder?
The ·witness : Yes, sir.

Bv Mr. Robertson: ·
·Q. Mr. Preston, what kind of work do you do 7
A. Carpenter work.
Q. Are you a member of any union Y
A. res, sir.
Q. ,\7hat union is thaU
A. Paintsville 646.
.
Q. Is that the Carpenters trnion of the A. F. of L. 7
A.. That is.
Q. How long have you been a member of that union Y
A. About nine years.
page 826 ~ Q. In July, 1949, were you an officer of the
union Y
A. Yes, sir. _ ,
.
Q. What office did you hold f
A. Business agent.
Q. What were.your duties ~s business age~tf
A.. Looking after the interes_ts of the local.
Q. Are you an officer of the union at this time Y
A. Mo, sir.
Q. But you are still a member T
A. Yes, sir.
Q. Have yot;i ever don_e carpentry work for Laburnum
Construction :Corporation T
A. No, sir.
Q. :Mr. Preston; were you requested to go to the Laburnum
Construction Corporation job site. in Bre~thitt County, Ken..
tucky, and be there on Monday, July 25, 1949!
A. Yes, sir.
_
Q. Who gave you that request?
A. Otto Preston.
Q. Is he related to you'
A. First cousin.
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Q. Is he an A. F. of L. carpenter!
A. Yes, sir. He was at that time.
Q. With what local!
page 827 ~ A. The same local, 646 Paintsville,, Kentucky.
Q. ,vhat request did he make of you about going
to the job site in Breathitt Countyt
A. They asked me -to come over there, and he was the
messenger for them, to come over there, that they were going
to have trouble with the United Construction.
Q. Did you go Y
A. I did.
Q. Did you get over there Monday morning T
A. I got over there at work time. ·
Q. That would be about when Y
A ..About eight o'clock, 7 :30 or 8, something like that.
Q. Did you go pretty generally over the work that dayf
A. Yes, sir.
Q. Did you go up on top of the mountain Y
A. I did.
Q. And around the tipple Y
A. Yes, sir.
Q. The schoolhouse Y
A. Yes, sir.
Q. And the 25 houses that were being built Y
A. They weren't working on the houses at that time.
Q. D~d anything happen that day that was unusual f
A. No, sir.
Q. Did you stay there overnight or go home that night?
A. I went home.
page 828 } Q. Did you return Tuesday morning, July 26 T
A. Yes, sir.
Q. How did you happen to go back that day?
A. I had a report that they weren "t coming in until Tuesday, that they delayed their trip in there until Tuesday.
Q. What time did you get back there Tuesday morning?
A. Work time.
Q. Will you state what happened there from the time you
g·ot there, say, first, up to noon Y
A. I walked over around the tipple there and I went up to
the schoolhouse again on Tuesday morning before noon, but
I wasn't up on top of the hill.
Q. Did anything happen before noon, before the noon
hour!
A. _No, sir.
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Q. What was the first thing that happened out of the ordinary that day as far as you yourself know about f
A. I was standing at the tipple. I had eaten lunch and had
finished my lunch and I was standing at the tipple. There
was quite a bunch offellows came along and passed by me
an<l went· over to the toolhouse, carpenters toolhouse. I
followed them over.
Q. How many men would you say were in that g·roupf
A. I would estimate something like 40, near 40,
page 829 ~ something like that:
Q. Was anybody in eharge of the group1
A. Yes, sir.
Q. Who was that?
..t\. A fell ow by the name of Hart.
Q. All right, then what happened i
A. He went on in the toolhouse and he was talking to some
. of the carpenters when I went in there. They filled up the
whole front of the house. I had to elbow my way to get in.
He went almost in the middle of the little room. He was
talking to some of them. I walked up and asked him what lie
wanted, and he turned around to me and said,' 'Who are you t''
I told him I was acting agent for the carpenters of thP
Paintij Local.
Q. Then what happened Y
.A. He told me then that he wanted us all to sign up with
the United Construction, and I told him the boys all had cards
with the A. F. of L. He said we would sign up or get out, get
off the job. I said, "Well, if we don't sign up or get off the
job, what will you do then?"
He said, "I will go to Beaver and bring 300 men from Beaver
and then you will find out what will happen."
Then I asked him the question, I said, "Well, what will
happen?''
He said, ''We will kick your damned asses off the job. ''
Q. Diel anything else happen in the toolhouse?
page 830 ~ .A. Then I told him that I was going to take it
up with the International, and I said to him,
''You know how well Willim Hutcheson loves John L. Lewis.''
He said, "Well, let them thrash that out in Washington."
Q. Did Hart make any statements to the men there in the
toolhouse about what he could get for them if they joined up
with the United Construction w· orkers f
A. I never heard it.
Q. Did you hear argument between Hart and a man nam~d
Arnett?
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A. It was after tlmt talk. Arnett acu.sed him of promising
t.he men more than he could do, and he said that he hadn't
promised them any more. John Arnett said, "You are a God
damned liar." All this crowd came shuffling down and were
in their shirts and everything else. I don't know what they
were going for. I tapped John on the shoulder· and said,
'' ,John, let me do the talking." John hushed up.
Q. Then what happenedf
A. Then I told him-he said that he had all the laborers
signed up over there. I asked him if he had ever given them
their obligation. He said'' We don't give them an obligation.''
Q. What did yon say to that?
A. I didn't say anything, but I knew better~
page 831 ~
Q. "\Vere you scared in there T
A. That was the tightest place I was ever in in
my life, and I have been in tight ones.
Q. vVere you scared 1
A. I was scared.
Q. ·what were you scared of?
A. I was scared of all those people around there. They
looked like they were going to try to kill everybody in there,
and I guess they would if I hadn't stopped John Arnett.
Q. Then wlmt happened after ypu got out of the toolhousef
A. He went ont and he said he was putting up a picket.
I said, '' I ·will not recognize your picket.'' He told one of the
big tall fellows, I don't know who it was, and said g·o out and
stand at tl1e foot of the stairs that goes up to the tipple. I
said we won't recognize any picket line. Then Im got a card
;rnd wrote a card. This fellow was carrying it. And the
tipple worked on. I walked up to Mr. Hart and I asked him,
''Don't your picket stop the tipple?''
He said '' Tom Raney told me not to stop the tipple for a
da v or two unless I had to.''
Q. Then w]iat happened next?
A. After I came back with him I started over to the office,
the construction office over there to call the interpage 832 ~ national, and on my way out they run across.
There was one fellow walked up to a laborer. The
laborer hacl quit, had llis lunch kit under his arm and started
walking off. This tall fellow walked up to him and he said,
"Sign this." He just stood and looked at him, I don't know,
it seemed like a lialf a minute. A. couple more fellows walked
np, one on each side of him. This fellow had a book, and this
fellow said '' By God, sign it.'' And this fellow put his lunch

United Const. Workers v. Laburnum Const. Corp.

863

Bert Preston, Senior.
kit at his feet and signed whatever it was he had in his hand.
Q. Did anything happen after that that day!
A. Not that I know of.
Q. How long would you say Hart and his men were there!
A.
ell, I would say something like 45 minutes.
Q. Did the men who had been working there, the carpenters
and laborers, did they leave in a group or just drift away?
A. They drifted away.
Q. ,,rhat did you do?
A. I went over to the office and put a call in at international
imd didn't get them, but we did ·get a call in to Frank Dixon
at Louisville.
Q. What was the purpose of that call f
A. vVe wanted him to get in touch with International and
let International know what had happened over there.
Q. Did you go on back to Paintsville from the job site 7
A. Yes, sir. I guess it was 3 :30 of 4 :00 when I
page 833 } left there.
Q. Did your local hold a meeting at Paintsville that night?
A. Yes, sir.
Q. Did you attend itt
A. Yes, sir.
Q. How many men would say were there T
A. Thirty-five.
Q. v\That was the purpose of the meeting?
A. We wanted to discuss it, and Mr. Ham Bryan was going
1o attend the meeting. The meeting was called especially I
think for him.
Q. Was he asked to make a talk to the meeting t
A. Yes, sir.
Q. Did you hear the talk he made!
A. I did.
Q. What was the substance of it?
A. He wanted us to go bzck to work regardless. We said
that somebody was apt to go over there and get killed or hurt.
He called it hurt, but people down in that country don't hurt
)Ton. They kill you.
Q. What did you have to say about it?
A. I told him he didn't know a damned thing he was talking
about, that he was from the city, a town, that he
pnge 834 r didn't know a damned thing about them people
down there.
·
Q. You know them pretty wellT

,v

I
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i
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A.
Q.
A.
Q.
A.

Yes, sir.
Did you ever live over on Beaver Creek!
I have been on Beaver Creek, sir.
How do you like it over there f
Well, they are rough there too. I guess there are more
murder oases in Floyd County than any place on Sandy River.
Q. When Mr. B:ryan wanted them to go over there and you
told him he didn't know a damned thing he was talking about,
what happened next 7
A. He kept arguing that they would have to go or lose their
jobs. I told him the jobs didn't amount to nothing when a man
was dead. He argued around I guess for an hour, and I told
him, I said, "If you will put on a pair of carpenter overhauls
and furnish each of these men two, and not less than a '38
revolver, I \'5iU have no objection to their going.''
Q. "\Vhatdid he say to that?
A. He said he would do it.
Q. Did he say he would give them the guns?
A.. No. Ile talked the boys out of that before he left the
hall.
Q. "What was the final decision about the guns Y
A. To leave them off.
page 835 ~
Q. Whose advice was that?
A. Mr. Bryan's.
Q. What did he say about that Y
A. 1Yir. Bryan?
Q. Yes.
A. He said leave them off.
Q. Did the men take a vote on what they would do Y
A. Yes, sir.
Q. ·what did they vote to dot
A. They voted to g·o back over there.
Q. Were they going to meet at any particular place or meet
at the job site Y
4. 1 don ~t know. I wasn't int~rested in it after they decided to go back.
Q! Did you go back. ovm· there the next day?
A. No.
Q. Why didn't YO\l go 1
A. I didn't have any business over there.
Q. HR;ve you bee}) back. since T
A. No, sir.
Q. Why?
A. I have no business ovei· there.
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Q. - Are you scared to go over theref
A. I am. I have good friends over there, a~d
page 836 ~ they have a)l advisc4 me not to come over tp~fo
any more.
Q. Do you know about the meeting that was held ~t Sal-.
yersville on August 21
·
· · ·
A. Yes, sir.
Q. Were you at that meeting?
A. I was .
.Q. What happened at that meeting?
A. He still argued for tl1em to go back to work, thnt p~
was going to lose his job over there if they didn't go
He asked me right in the· meeting if I was willing for th~
to go back, an.d I said no, that I wasn't. Then he ask~ij fli~
Salyersville business agent., Robert Poe, if he was wi}Jiijg
go back, and Robert Poe said no, that he wasn't willin·g lP gp
back over there to work. ·
·
··· .. ,. ;
Q. What did Mr. Bryan have to say to that t
A. He was at the end· of his row it looked like. Then he
asked me a while after that if it would be all right for ·.s~Jne
of the boys over there to help crate up his tools anµ mp:ve
away from there, and I told him if they wanted to'·g,o·'i1,1d
help him it would be all right with me.
· ' ··
Q. Did Bryan have any words (here at the Saly.~r:s~Hie
meeting with W caver Freem~m about whether the men Wt>ff~
go pr not 7
A. Yes, sir.
Q. Wl1?t was that t
page 837 ~ A. They talked quite a little about it, and Fr~
man backed me up 100 per cent. He said h.e w.~s
afraid to go back, that lie knowed that he wouldn't 'go~·w
Breathitt Coun~y, that he had no business over there and he
wouldn't advise the men to go, t lw t he had no way of fprcin?: them to go and be would not force them to go.
Q. Did he express hims~lf on what Bryan knew about ij ~J.·
not?
A. Well, yes. He told Bryan lw didn't know anything ab.out
it. He told him about tlle same thing I did.

·»M,c.

m~Pto

1

~r. Ro]?edsoll: Tl1c :w~ti;i~~s .is witl:i you.
Colonel Harrj~: I -,v~n't to ask l~i.m oi1e ~µ,p.~tion and then pos(pm)e iny .c.ro~!3 until tomp:rrp:»7.
The Court: All right.
··

page 838}
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CROSS EXAMINATION.

By Colonel Harris :
Q. Is your name Bert E. Preston, Sr.?
. A. That is right.
·
Q. Is that your signature?
(Witness examining document.)

Mr. Robertson: I would like you to show me what you
are asking the witness about. That is in accordance with
Virginia practice.
Colonel Harris. I will show it to you before I ask any
question other than that.
·Don't talk about it. Just answer that question. I want to
show it to the lawyer. _
The Witness: That is my sig·nature, but I neverThe Court: One minute.
(Plaintiff's counsel examining document.)

Mr. Robertson: vVe don't object to that. That is just part
of what he said, my dear friend.
Colonel Harris: I understood we wercm 't going to take it
up until tomorrow morning, Judge.
The Court: All right. Gentlemen, it is five o'clock, and
Court will be adjourned until ten o'clock tomorrow morning.
page 839 ~

("Whereupon, at 5 :00 o'clock p. m. the Court
recessed until 10 :00 a. m .., Tuesday; January 30,

1951.)

•

..

•

•

•

page 840 ~

•

•

•

Hearing in the above-entitled matter was resumed, pursuant to recess, at 10 :00 a. m., before the Honorable Harold F.
Snead, Judge of the Circuit Court of the City of Richmond,
and' a Special Jury, on January 30, 1951.
Appearances: Archibald G. Robertson, George E. Allen,
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Bert Preston, Sr.
T. Justin -Moore, Jr., Francis V. Lowden, Jr., ·wmiam A.
Johnson, Counsel for the Plaintiff.
A. Hamilton Bryan, President, Laburnum Construction
·
Corporation.
James Mullen, Colonel Crampton Harris, Counsel for Defendants.
.
Also Present: Robert N. Pollard., Jr.
pag·e 841}

PROCEEDINGS.

(Roll call of the Jury.)
The Court: I believe Mr. Preston was on the stand when
we adjourned yesterday.
Whereupon,
BERT PRESTON, SR.
the witness on the stand at the time of adjournment, resumed,
the stand and testified further as follows :

•

•

•

•

CROSS EXAMINATION (continued).

Bv Colonel Harris :
· Q. Mr. Preston, when we adjourned last night, I had just
asked yon to lok at your signature and asked you whether
or not it was your signature, and you said that it was.
A. Yes, sir.
Q. This paper tliat yon signed was signed in your own home,
wasn't it?
A. That is right.
Q. And two men came there to talk to you?
A. That is right.
Q. After they had talked to you, you signed?
A. With objections, yes, sir.
Q. You objected to one sentence, and they scratched that
sentence out, and you initialed the lines marking
page 842 } it out, didn't you?
A. Yes, sir.
Q. You were sworn at that time, weren't you T
A. No, sir.
Q. You read what was in that paper above your name,
didn't you!
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A. Yes, sir.
Q. Do you recall that it starts off: '' State of Kentucky,
County of Johnson: The afnant., Bert Preston, having been
duly sworn, depos~s and says"?
A. I wasn't sworn.
Q. Yon read that, didn't you Y
A. I read it, yes, sir.
Q. You didn't ask them to strike that out, did yon t
A. No, sir.
Q. On that occasion, the paper that you sig·ned, and wl1ich
I have in my hand, in that you made the statement that it was·
true that William 0. Hart, a representative of the United
Construction Woi·kers.--..:you told Hart that if they, the United
Construction "\Vorkers, esta blishecl a legal picket line, that
the local union would honor it 1
A. Yes, sir.
Q. Then you told him tlu~.t Hart askecJ. you what you would
do if the picket line wasn't there the next day, and you answered that tl1ev would sure as hell work t
page 843 ~ A. That is what I said.
Q. Then you also told these gentlemen that you
told Hart at that time that if they continued their legal picket
line., they would honor itf
A. I don 'f remember telling him that.
Q. ·wm you look right here, this last sentence?
A. (Ex~mining document.) That is my signature, but I
didn't sign that statement at all.
Q. You ~dmitt~d yesterday evening that you sig}J.ed this,
ilidn~y~Y
.
A. That wasn't what you showed me yesterday evening·.
What you showed me yesterday evening- was just on the front
here, just down a little ways., and I Rigned up her.e, and down
there it is signed two places. I only signed one p~per.
Q. You saw me hand the paper to Mr: Robertson, the law.:.
yer in the case, didn't you?
·
A. I never made a statement like that. The only statement
I made was that I would honor a picket line. I told him
when lie brought it tber_e jf 11e added' a word to it or took one
away from it, I wouldn't sign it. Then he marked out tliat
they had went on strike. I said, ''1 won't sign it.'' After
he marked it out, I did not sign it. The rest of the stat~ment,
I never made.
·
Q. You saw m~ hand t.hi~ stateµient to ~Ir. Robertson yes,
terday, didn't you Y
page 844 } A. Yes, sir.
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Colonel Harris: If the Court pleases, we offer in evidence
as Defendants' Exhibit-you may look at it and see if it is
the same thing I showed you yesterday, Mr. Robertson.
(Paper handed to Mr. Robertson.)
Colonel Harris : -as Defendants' Exhibit No. 1 for identification.
·
(The document referred to was marked for identification
Defendants' Exhibit No. 1.)
page 845 ~ By Colonel Hafris:
Q. You tell this jury now that you never at any
time told Mr. Hart that if they established a legal picket line,
you would honor it Y
A. I told himMr. Robertson: He didn't say that at all. He is misquoting the witness either intentionally or unintentionally.
Colonel Harris: I asked him do you tell this jury now that
you never at any time told Mr. Ha rt if they established a
legal picket line, you would honor it.
·
The Witne·ss: I told him that.
By Colonel Harris:
Q. You did tell him that?
A. Yes, sir.
Q. You took a prominent part in the proceedings out there,
didn't you?
!
A. Yes, sir.
Q. When they were in the toolhouse, about 40 men, I believe
you said, were in the tooll1ouse?
· ·
A. I said there were 40 m~n in the bunch, but they didn ~
add get in the toolhouse. It wasn't big enough. They
crowded in., all they could get in.
Q. How many in yout best jt1dµ;ment were in the toolhouscf
A. About half ·of them about 20.
·
Q. About 20. At that time you had to elbow
page 846 ~ your way into the too]hom;e, didn't you?
A. Yes, sir.
Q. When you elbowed your way into the toolhouse did you
:·
. see any drunken men?
A. I never seen a drunk man there. I wouldn't swear tha.t
I seen anybody drunk.
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Q. Did you see any weapons?
},... No, I never seen any weapons.
Q. Did you hear Mr. Arnett tell Mr. Hart "You're a God
damned liar"?
A. Yes, sir.
Q. When a member of your union used that sort of fighting
language to 1\fr. Hart was the member of your union struck or
hit by anybody?
A. No, sir.
,. Q. At that time you touched Arnett on the shoulder and
told Arnett to let you do the talking, didn't you?
A. Yes, sir.
Q. And when you did that you then told Mr. Hart that if
-they would establish a legal picket line, you would honor it f
. A. Yes, sir.
Q. How long was it after you gave directions to l\Ir. Hart
as to the proper way to proceed was it before lie made the
sign?
page 847 ~

Mr. Robertson: If Your Honor please, I object
to that. I am not going to keep interrupting, but
l do want to put counsel on notice here that he must quote
the witness fairlv. This witness has not said that he gave
Hart any directions to do anything. It is perfectly m1fair
to the witness.
The Court: The wit.ness is on cross examination.
Mr. Robertson: I know, but he is p1·edicatinR; bis questions
on a false assumption. The witness never said he instructed
Hart to do anything.
The Court: I didn't understand counsel to say that be did
that.
Mr. Robertson: I am not p:oing to interrupt any more; but
I call to the attention of tl1e Court and the jury that the lawyer is not being fair to t11e witness. Read the question, please.
· Colonel Harris: I state, Your Honor, that it is my purpose to be verv fair to the witness. In no particular do I
want to take advanta~e of any witness. All I want is to get
the truth before this jury.
,. Mr. Robertson: Read the last question, please.
(The pending question was read by the reporter.)

By Colonel Harris :
Q. When you told ifr. Hart that lie would have to put up a
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picket, he then and there told one of the men to
walk out there and stand, and when he did that you
told him you wouldn't recognize that kind of
picket, isn't that correcU
A. That is right.
Q. Then you added that he would have to put up a card to
show what he was pick~tiug for?
A. Yes, sir.
Q. Do you know a man named Henry Starr f
A. Yes, sir.
Q. After Mr. Hart put up the sign as indicated by yo~ did
you give instructions to Henry Starr Y
A. I don't remember giving Henry Starr any instructions.
Q. To refresh your recollection, didn't you, after he put
up the sign, advise your men to quit world
A. Yes, sir.
Q. And then after advising your men to quit work didn't
you tell Mr. Starr they had put up a picket and we would
recognize iU
A. I don't remember that.
Q. Your name is Mr. Bert Preston, isn't it T
A. That is right.
Q. I will ask you if on the 18th and 19th of August, 1950,
in the offices of J\,feade & Johnson in the city of Paintsville,
Johnson County, Kentuckypage 848

~

1\Ir. Robertson: · ·what page, please?
Colonel Harris: I will get to· the page in a minute.
page 849

~

By Colonel Harris :
Q. -if you didn't-

1\fr. Robertson: ·what page, please.
Colonel Harris: I will follow my own ideas.

I told you
I would give it to you in a minute.
l\Ir. Robertson: When he refers to the record of depositions I ask the Court to instruct Counsel to tell me the page
to which he is ref erring.
Colonel Harris: Page 1. It is the first page.
The Court : Page 1.
Colonel Harris : S11owing the cla te.
By Colonel Harris :
Q. -if you didn't g·ive testimony on that occasion. They
took your deposition.

-
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.A. They did.
Colonel Harris: Now refer, Mr. Robertson, to page 42,
which contains a part of this witness' deposition, and you will
find this question No. 69 : ''Question: Did you advise your
men to quit work 1" '' Answer : Yes, sir.''

By Mr. Harris:
Q. That is true, isn't itf.
A. That is right.
-Q. You swore that out there then., didn't you f
A. Yes, sir.
Q. All right, question 70: "'Vho did you give
page 850 ~ your .instructions to!'' And you answered :
"Henry Sta tr." Do you remember thaU
A. No, I don't.
Q. There· was a person there taking down, a Mrs. Mabel
Louise Porter. You know her, don't you¥
A. I do.
Q. She was sitting there in the room in your hearing taking
down the testimony, the questions and answers, wasn't she 1
A. She did.
Q. To refresh your recollectio~ f urtber, I will ask you if
this question, No. 71, was not asked you, just after you answered '' Henry Starr.''
'' Question : ·what did you tell him 1 '' A1~d you answered
under oath on that occasion, didn't you, "I told him they
put up a picket and we would recognize it.''
Do you recall that now after reading wliat the lady has
down here!
A. I don't remember it.
Q. Do you say you didn't say it 7
A. I didn't sav that. I said I didn't remember it.
Q. I ask you nbw another question: Do you say you didn't
say thaU
·
A. I still say I dou 't remember it.
page 851 ~

Colonel Harris: Will Your Honor instruct the
witness to answer my que·stion?
The Court: Can you answer yes or no, J\~r. Preston?
Mr. Allen: Isn't the witness entitled to have his memorv
refreshed b)T having shown him the statement and Jet him
tell all that he said in this immediate connection?
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Mr. Robertson: I am going to offer the whole deposition
into evidence as soon as they get throug·h and try to ask the
Court to let me read his entire deposition to the jury so they
can tell whether he is lying or telling the truth.
Colonel Harris: Counsel is just anticipating what we were
going to do. Naturally when I ask him questions about the
deposition we are going to offer it and let tlle jury see it.
Mr. Allen: I understand, Your Honor, the rule to be that
if you ask a witness about former testimony or a former statement he has a right to look at it before he answers the question, and let him refresh his memory.
The Court: Let him look at it,, Colonel Harris.
Colonel Harris: Yes, sir. Questions 69, 70, and 71, right
on that page. That is what I was asking a.bout.
(Witness examining deposition.)
By Colonel Harris :
Q. No. 69 was the questiou, did you advise your
page 852 ~ men to quit work and you said yes, sir, and you
answered that that is true and correct.
A. That is true.
Q. No. 70, the question was wl10 did you give your instructions to, and the answer was Henry Starr. Do you say
whether that is true and correct or whether the lady added
something· that you didn't say?
A. I don't remember lmvingThe Court: What was your answer t
The ·witness : I don't remember having talked to Henry
Starr.
By Colonel Harris:
·Q. I didn't ask the witne!,s wliether be talked to Henry
Starr. I asked you if the question was asked you, who did
you g·ive your instructions to on that occasion, and if on tha~
occasion you didn't answer under oath that Henry Starr was
the one?
·
A. I didn't get that question.
Colonel Harris: Will yon read the question to him, please f
(The pending question was read by the reporter.)
The ,vitness: I don't remember talking to Henry Starr in
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any way at all about honoring a picket line. The only talk
we had was he asked Hart's permission for the men to go
up on the tipple and get their tools, and Tart told
page 853 ~ him to g·o and get them. The only conversation
I rememberBy Colonel Harris :
Q. I am not asking you ·whether you had a conversation
with Mr. Starr. I am asking you what you swore to. The
_question is-I will repeat it-did you on that occasion before
Mrs. Mabel Louise Porter have this question asked you.
Question No. 70: "W'110 did you give your instructions to?"
And if you did not make answer, '' Henry Starr'' t
A. Henry Starr never had any conversation with me at
all there. vVheu I came out from the toolhouse I passed him
alongside the building.
The Court: Do you deny or affirm making the statement?
The Witness: I still deny that I_ ever talked to Henry
Starr about the strike. If I did, I don't remember it.
Colonel Harris: vVe ask the Court to instruct the witness
to answer our question, if the Court please.
The Court: The Court understands from the witness that
he doesn't remember making such a statement., and by that
the Court further understands that he doesn't deny or affirm
tt. That is the best I can make out of his testimony. Is that
correct or not?
The "ritness: That is right.
By Colonel Harris:
Q. On that occasion wh,m they were taking your
page 854 ~ depmdtion do you recall this question being next
asked vou: "\Vhat did vou tell him"? And that
you made answer, ''I told him they had put up a picket and we
~ould reco~ize it. ''
·. A. I don't remember now telling Henry Starr that or talking- to him that way. Henry Starr when he sees a picket or
any union man see8 a picket, you don't have to tell him.
Q. It is just ingrained with a union man to honor a picket
line, if.m 't it?
A. It is.
Q. How Ion~ have you been a union man?
A. Al most nine vears.
·
Q. How long 11m;e you been fnmiliar witl1 tlie reputation
of Breathitt County, Kentucky, for violence?
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Q. And it has had a reputation of feuding and .fighting and
]dlling one another for 20 years, Jiasn 't it¥
A. Oh, 20 years, I imagine, or longer.
A. That is right.
Q. The County adjoining Breathitt is Floyd County, isn .,t
it f
A. McGoffin County, that we have to go through.
·
Q. You have to go through Magoffin. You g·o through
1fagoffin and you get to Floyd. How long have you been familiar with the reputation of moyd County?
A. Forty years or longer.
}Jage 855 ~ Q. ·what has been the reputation of Floyd
County during that 40 years for feuding and
:fighting and violence f
A. About as bad as Breathitt County and l\fagoffin County.
Q. You would say, would you not, that those
page 856 } Kentuckians out there in Breathitt County and
in Floyd County, don't care any more for killing
a man than they do for sitting down at the table and eating?
A. They will kill you if you cross their path, and don't
think they won't.
Q. Do you mean that that is just confined to the few people
who are members of the United Construction vVorkers?
·.
A. The people as a whole.
Q. The people as a whole: all right.
,vhen you were giving· your deposition that I have asked
)rou about this morning, didn't you describe it this way-and
to refresh your recollection I will read you the preceding
11nestion:
''Question. ·were you afraid to go back to work there as a
result of what Hart and his crowd had said and done?
'' Answer. I wasn't working there, but I was afraid for the
men to go back to work.
'' Question 73. ,vhy Y''
And you answered:
'' Answer. I knew the condition over there. They don,t care
any more for killing you than sitting down at the table and
eating.''
Do you recall saying that Y

Supreme Court of Appeais of' Virginia..

S76

Bert Presto'fL,_ Sr.
page 857

~

A. I do.

Q. That is true,. isn't iU
A. Verv true.
Q. Do you recall the meeting on Augusi 2, which was
Tuesday, at Salyersville, at which Mr. A. Hamilton Bryan was
presenU
L

A. Yes, sir. We call it "Salyersville"' over there, though ..
Q. Thank you.

Mr. Bryan at that meeting made a speech, didn't he!

A. I never heard it.
Q. In giving your deposition, I will ask you to look at
Question No. 83, right up there (.indicating).
A. (Examing deposition.) I still say Mr. Bryan nevel"
made a speech. He made a talk with everybody. He woul<l.
ask one a question and another one a question.. But as far as a
speech, Mr. Bryan never made it.
Q. I will ask you if, when you were giving your deposition,
Question No. 83 was not asked you in these words.
"Did Mr. Bryan have anything to say at that meeting!"
and if you did not make answer on that occasion~
"Yes, sir. :Mr. Bryan was very interested in it, and I tolcl
Mr. Bryan it was election time and it was impossible to get an
injunction in Magoffin or Breathitt Counties.'"
Does that refresh your recollection Y
A. If I remember right, I told l\fr. Bryan he had
better get his injunction in Federal Court, because
it was election time and he couldn't get any in
Magoffin or Breathitt County.
Q. Was that answer conectly written down by the young
lady out there t
A. I wouldn't think so. It wasn't the way I answered it.
Q. I will ask you to look at Question 84, and the answer
1·ight there where my thumb is.
A. (Examining deposition.) Ye·s, sir. I will swear to that.
page 858

~

Mr. Robertson: I will ask counsel to read that question and
answer.
Colonel Harris : If the Court pleases, I don't need any
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directions as to w·hat I am going to read. I think I show very
clearly that I have been coming up to this point in order to
read it to the Court.
Mr. Robertson: I didn't give him any direction. I made
the request.

Bv Colonel Harris :
·Q. '' Question 84. Did he' '-and the context shows it was
referring to Mr. Bryan-" Did he want the men to get back
to work¥
".Answer. Yes, sir. He wantecl the men to go back to work
and get a man hurt so he could get an injunction, and we told
him ,ve would rather lose the job than get a man hurt."
You say that is correcU
page 859 ~ .A. That is correct.
Q. Do you recall going over to see :Mr. Hart on
"\V ednesday, or did he come to Paintsville and send for you Y
.A. Give me the date.
Q. \Vednesday would be the 27th.
A. Mr. Hart sei1t for me.
Q. Did you go?
.A. I did.
Q. I will ask you to look at Question No. 104, right up there,
and your answer to it (indicating) .
.A. ( Examining deposition.) I did.
Q. The question reads:
'' Question 104. Did anything happen anywhere else in this
particular connection 1
'' .Answer. Mr. Hart did come to Paintsville, and sent for me
on vVednesday, and wanted to apologize for running us out
over there. I asked him if he still had a picket up, and he said
he did, and I told him I didn't have any talk for him.'' ·
You say that is correct?
.A. That is correct.
Colonel Harris: That is all.

RE-DIRECT EXAMINATION.
By Mr. Robertson:
Q. Mr. Preston, you testified yesterday tl1at after you
elbowed your way into the tool house, and when .Arnett called
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Hart a god damned liar, that that was about as tight a situation as you were ever in, in your life.
A. Yes, sir.
Q. Then when Hart asked you would you honor a picket
line, why did you tell him you would Y
Colonel Harris: We object to that as an uncommunicated
mental operation of the witness. He has said he told him
that; and what went on in his mind, we submit is not proper
legal evidence.
Mr. Robertson: It is just the same as everybody else.
The Court: I think he can give the reason.
Colonel Harris : "'Vi,T e reserve an exception.
By Mr. Robertson:
Q. Why did you tell him you would honor a picket line~
A. It was my only way out.
Q. As you understan<). picket line, was what he did out the~e
a legal picket line?
A. No, sir.
Q. Why?
A. He didn't have anybody on the job.
page 861 ~ Q. Did you smell any whisky in the tool house?
A. I did not.
Q. Do you know a man named Noble HobbsY
A. No, I don't.
Q. At the time you gave this signed statement which you
said was given at your home, how many men came there?
A. Three.
Q. "\Vas one of them that young man sitting right over there
.with his arm up on that railing¥
A. It was.
· ·Q. Do you know his name?
A. I do not.
Q. :When you signed that statement, was anything written
on it below your signature¥
A. No, sir.
·
Q. I am going to read the statement, everything above your
signature, to you, and then ask you whether it is true or false,
and if there is anything about it not right, what is wrong.
'' The affiant, Bert Preston, having been duly sworn, deposes
and says:
1

''That he is a Business Agent for the Carpenters Local
Union No. 646, American Federation of Labor.
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"The affiant :says that on or about July 26, 1949, he was at
the construction job of the Laburnum Construc1mgc 862 ~ ti011 Corporation in Breathitt County, Kentucky.. '"
Then this sentence is inked out: "At that time the United
Construction ·workers were going on strike." That is marked
out, and it is initialed "B. E. P."
"The affiant says that he told "William 0. Hart, a repre~entative of the United Construction Workers, that if they, the
United Construction ·workers, established a legal picket line,
that his local union would honor it. The affiant says that Hart
itsked him what he would do if the picket line wasn't there the
11ext day, and that he answered that they would sure as hell
work. He told Hart at that time that if they continued their
legal picket line they would honor it.

"BERTE. PRESTON, SR."

:.Mr. Preston, is that all you told them there at your house
that nig·ht when they came to your home? ·
A. Yes, sir.
Q. Did you insist that they scratch ou~ that sentence which
1s 8cratched out?
A. Yes, sir.
Q. Then under your signature:
'' Subscribed and sworn to this, the 8th day of December,
1949, before me, a Notary Public, who hereby certify under
my official seal that I am duly authorized by the laws of the
State of Kentucky to administer oaths in the
vnge 863 } State of Kentucky.
''NOBLE HOBBS, Notary Public.
"l\ify Commission expires 3-3-52." And the Notary's seal is
011 it.
Do you know whether Noble Hobbs is an official or representative of either the United Mine Workers or District 50 or
1he United Construction Workers!
A. No, sir, I don't know.
Q. Based on what occurred and what you saw, what you
11Card, what you did at the job site there on the 26th day of
.July, did the men quit on account of the picket line, or quit
l1ecause they were scared to go back to work!
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Colonel Harris:. We object to that question, if the Court
J>leases. That is the issue for this jury to decide in this ~ase.
Mr. Robertson: The Court has ruled on it over and again,,
the reason why they quit ..
Colonel Harris: If Your Honor has ruled on it over ancl
f>Ver again, we object 011 the ground that it is a needless
1tepeti tion ..
Mr. Robertson:. I think it is a proper question, Your Hono.r ..
The Court: I will allow the question for what it is worth.
Colonel Harris : v.V e reserve an exception.
page 864

~

By Mr. Robertson::
Q. Based on what you heard, what you sa,v,. and
what you did, and what you know, there at the job site on the
26th day of Jnly, 19'49, did the A. F. of L. men quit on account
of the picket_ line, or because they were scared to work!
Colonel Harris : 1\7e interpose the same objection just
stated to the same question ..
The Court: The objection is overruled..
Colonel Harris: We reserve an exception.
By Mr. Robertson:
Q. Answer the question, please.
A. It was through fear that we quit, instead of the picket
line.
Q. vVhen Hart sent for you there and you asked did he stihl
lmve his picket line up, and he said yes, and you said you
didn't have any £urthe1· talk fo:r him, what did you mean by
that statement i
Colonel Harris: We object to the witness now, at this late
date, interpreting plain and simple every-day language that
needs no interpretation; and on the further ground that it
invades the province of the jury..
Mr. Robe11son: If Your Honor please, it is perfectly obvious that what the witness is using there is a colloquial, Kentucky mountain expression. I don't think anybody in this
room, except my friend there, considers it plain
page 865 ~ English. I am trying to clear it up.
The Court: The objection is overruled.
Colonel Harris: We reserve an exception.
By Mr. Robertson:
Q. ,vhat did you mean when you told Mr. Hart you didn't
l1ave any more talk for him!
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Colonel Harris: vVe interpose the same objection just made
to substantially the same question, and reserve an exception.
The Court: Go ahead and answer the question.
The ·witness: I meant that I didn't have any more talk
with him about the job in a new way.
Bv Mr. Robertson:
~Q. That you just didn't want to talk with him?
A.. That is right.
Colonel Harris: vVe object to him leading the witness, if
the Court please. Will Your Honor exclu<le that answer?
The Court: The objection is sustained.
By Mr. Robertson:
·Q. Either on that occasion on the 27th of July, or on any
other occasion, did Hart ever offer you any sort of apology
for running you off the job?
A. That was the day, the 27th, when he wanted to apologize
for running us off.
Q. ·what did you say along that line f
page 866 ~ A. I told him we didn't have any talk for hi~.
Q. Did he say anything about having run you
off the job?
A.. Yes, sir.
Q. ·what did he say?
A.. "\Ve went from there, from the street-we were on the
street, Court Street, when I did the talking with him or he
was talking to me. There were four or five others with him,,
our carpenters from Paintsville. They said they were goin'g
out to Odd F ellows Hall where they could get chairs and
sit and talk. They asked me to go along, and I said no, I
didn't believe I would go, but they insisted that I go.
After we got out there, he was still talking about the job,
and I asked him why he brought this gang· in with him. He
said be wanted to show the Laburnum Construction Company
their strength.
Q. Did you ever ask him in that conversation if you could
go back to work!
A. No, sir.
1

•
page 867

~

•

•

•

If Your Honor pleaRr, I understand <'Onnsel for
the other side agTees to it, and I am going to ask
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that we be permitted at this time to introduce in evidence the
deposition of this witness at Paintsville, Kentucky, and let
me take the stand and let Mr. Allen ask the questions and me
read the answers, just as we did in the case of Henry Starr.
That is all I have with this witness.
Colonel Harris : I want to ask him another question.
The Court: I will give you an opportunity to do that.
Colonel Harris: It just saves me the trouble of reading
it. We were going to read it.
Mr. Robertson: I don't object to that.
The Court: I understand, gentlemen, there is no objection.
Mr. Mullen: "\Ve ean 't object, Your Honor. It is their
deposition, and they can put it in any time they get ready, I
think.
The Court: Colonel Harris, do you ,vant to ask the witness some more questions 1
Colonel Harris: Yes, Your Honor.
The Court: You may proceed.

RE-CROSS EXAMINATION.

By Colonel Harris:
Q. The apology that Mr. Hart offered was that
page 868 ~ he apolog'ized if ~here was any misunderstanding
on who he represented,, wasn't it f
A. He didn't refer to who he represented. He said he just
wanted to apologize b0causc he liad run us out of there.
Q. And there was no mention whatsoever of who he represented¥
A. No, sir.
(Defendants' counsel conferring.)
Colonel Harris: That is all on re-cross examination of this
witness.
The Court: .All right. You may stand aside.
(Witness excused.)
~

(At tlliR point tl1e rleposition of Bert Preston
waR read to the jury, Mr. Allen reading the questions and l\Ir. Robertson reading tile answers, as follows:)

page 869
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'' The Witness,

BERT PRESTON,
being first duly sworn, testified as follows1 to-wit:
''DIRECT EXAMINATION.
~' Question 1. Mr. Preston, your name is Bert Preston f
~'.Answer. Yes, sir.
"Question 2. How old are you, Mr. Preston?
'' Answer. I am 62 v ears old.
'' Question R Wliere do you live!
'' .Answer. I live in ·west Van Lear.
'' Question 4~ How far from Paintsville?
'' .Answer. .About four miles.
'' Question 5. How long have you been living in this general territory?
'' .Answer. .All my life.
"Question 6. "\Vbat is your occupation!
page 870 } '' Answer I am a carpenter.
"Question 7. Do you belong to any unionf
"Answer. Yes, sir.
''Question 8. 1Vhat union f
"Answer. American Federation of Labor, Carpenters
Union.
'' Question 9. 1\Tbat local?
'' Answer. Paintsville local.
"Question 10. ,vhat numberi
'' .Answer. 646.
'' Question 11. .Are you any officer of your local union, Mr.
Prestonf
"Answer. I am not now, no, sir.
"Question 12. In July, 1949, were you an officer of the Local 6467
"Answer. Yes, sir.
"Question 13. What office did you hold?
'' Answer. Business agent.
''Question 14. As such business agent what were your
duties generally?
"Answer. It wns the business of looking after our carpenters, to get them jobs and their wages and se.e that the
conditions were all right.
"Question 15. And the headquarters of your Local 646
was where?
page 871 } '' Answer. Paintsville, Kentucky.
"Question 16. Now tl1e week starting on July
25.., 1949, was a Monday, the beginning of a week. Prior to
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that time as an officer of your local 646 had you learned or
had reports come to you that the carpenters of your Local
646 who had been working out at the Pond Creek Pocahontas.
Company No. 1 :Mine at Evanston in Breathitt County, Kentucky, been run off the job out there¥
"Answer. Yes, sir.
'' Question 17. Over what period of time were those reports.
coming to you Y
"Answer. I was notified on a Sunday, July 24, 1949.
'' Question 18. Who notified you!
''Answer. Otto Preston.
'' Question 19. Did you hear it from any other source Y Did
you hear any such reports from Mr. Henry Starr t
"Answer. No, sir. I got my reports from Otto Preston ..
"Question 20. ·were you requested to do anything!
"Answer. I was requested to go over there on :Monday,,
July 25, 1949.
'' Que·stion 21. Did you go Y
'' Answer. Yes, sir.
"Question 22. What was the report that yon got on July
25, 19497
.
'' An~wer. Otto notified me of the reports that
page 872 ~ the United Con~truction "\VorkeTs were coming in
on Monday to run the carpenters- off there and
asked me to come over and the night before I received an
order from Henry Starr asking me to go over, but Otto was:
telling me himself.
'' Question 23. Diel yon go over there on Monday f
'' Answer. Yes, sir.
"Question 24. What situation did you find over there on
Mondayf
"Answer. On l\fondav when I went over there Otto came
to me and told me thev b ad decided not to come in until Tuesday the 26th.
· ·
''Question 25. Did you stay out tllere until Tuesday the
26th?
"Answer. No, sir. I came home and went back on Tuesday
the 26th.
"Question 26. Did you go out there by yomself or witll
other people f
"Answer. I went bv mvself.
"Question '27. " 7hat time djcl YOU get OUf tJicre f
'' Answer. About ei!rht o'clock
"Question 28. Mr. ·PreRton, tell what you i:inw when yon
g·ot there, wbat the situation WM' ancI what yo-q clicU
0
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"Answer. "\Vell, when I went out there they told me they
were ganging up.
'' Question 29. "\Vho told you that?
~

Mr. Mullen: I object to that answer on the
ground it is not responsive to the question and
also it is hearsay, No. 28.
Mr. Robertson: I think it is proper, Your Honor. It is
information g·iven to him as the business ag·cnt of the union,
generally, from inquiry around on the job_.
The Court: The next question is, who told you that?
Mr. Robertson: Yes.
The Court: I will overrule the objection., Mr. Mullen.
Mr. Mullen: "\Ve will note an exception, if Your Honor
please.

page 873

(The reading of the deposition continued as follows:)
"Question 29. "\Vho told you thaU
'' Answer. Mr. Haslam, Superintendent of the Pond Creek
Pocahontas Company No. 1 mine at Evanston told me they
were ganging up at the store.
"Question 30. "\Vho did they say they were?
'' Answer. He said they were miners from Tiptop in the
edge of Magoffin County.
'' Question 31. vVha t did you do then T
'' Answer. I walked up to the store house and school house
and to see the gang that was working up there.
'' Question 32. How many carpenters were
page 874 ~ working at the school house?
'' A.m~wer. Two laborers and 8 carpenters.
"Question 33. ·were they at work when you got there?
"Answer. Yes, sir.
"Question 34. Tell what happened.
'' Answer. I told them if they eame up there first to come
on down to the tipple and not lmve any trouble with them,
come on down to the tipple and ,ve would thrash it out down
there.
'' Question 35. Did you caution your men about having any
trouble?
"Answer. Yes, sir. I told them not to liave any trouble,
to come on down to tl1e tipple and we would thrash it out down
there.
'' Question 36. Did any of the United <:onstruction Workers come to the schoolhouse before you left 7
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"Ans,ver.
'' Question
'' Answer.
'' Question
tipple?
"Answer.
"Question
the situation

No, sir.
37. From the schoolhouse where did you go?
I went on down to the tipple.
38. How far was it from the schoolhouse to the

About a mile and a half or a mile and a quarter.
39. ·when you got down to the tipple what was
down there?
"Answer. They were all sitting around the
page 875 ~ store there, quite a bunch of them.
''Question 40. United Construction ,vorkers?
'' Answer. United Construction vVorkers.
''Question 41. How many would you say there werei
'' Answer. I don't know, something like 40 or 50, I guess.
'' Question 42. Did they have any leader or spokesman?
'' Answer. I never stopped to hear any of their conversation.
"Question 43. What did you do?
'' Answer. I went on down to the tipple from there.
"Question 44. I thought you said that gToup was at the
tipple.
"Ans,,1 er. No, sir. They were at the store.
'' Question 45. How fn r from the tipple?
"Answer. Sometl1ing like half a mile.
''Question 46. v\7hen you g·ot past the store and went on
to the tipple what was the situation down there 1
'' Answer. The carpenters were working. No one was interfering with them at that time. That was about 10 o'clock
in the morning.
'' Question 47. ,,r1iat happened then?
'' Answer. There wasn't anything happened until wl1en the
boys laid off at noon and wore eating their dinner, and I was
walking around the tipple and this bunch came
page 876 ~ and got out of their cars and went into the carpenters shed tl1ere and I fo1lowed them in.
'' Question 48. Could all of them get in tl1e tool shed?
"Answer. No, sir.
"Question 49. About 110w many were in tl1ere?
''Answer. I don't know how many, but I had to elbow to
get in.
'' Question 50. Did tlwy J,ave any spokesman for the United
Construction Workers f
·
"Answer. Yes, sir.
"QueRtion 51. What was his name?
''Answer. Hart.
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·"Question 52. ·what happened there?
'' Answer. He commenced asking the boys to join up with
the United Construction w· orkers, and they all told him they
liad cards with the American Federation of Labor and some
-0f them showed him their cards, and he told them they would
liave to join the United Construction ·workers if they worked,
and I walked in and asked him what be wanted., and he turned
around and asked me who I was, and I told him I was business ag·ent for the Carpenters Union, Local 646, and he said
110 would talk to me, and he said we would 11ave to join up
with the United Construction orkers if we worked, and I
told him we had a contract with Laburnum Construction Corporation to finish the tipple and schoolhouse, and he said if
we wouldn't join up he would go to Beaver Creek
_page 877 ~ and get two or three lmndred men and come back,
and he said, 'you see what that will mean.' And
I said, 'No, I don't know what that means.' And he said, 'It
means we will kick your ass out of here, if the lady will excuse me.'
"Question 53. ·what did you reply to thaU
"Answer. I told him I had worked on Beaver Creek and
knew a number of people on Beaver, and he said that he sure
was going to see that we didn't work there on that job.
"Question 54. Did you see Mr. Bryan there that morning
or that day?
"Answer. No, sir.
•
"Question 55. v\That waR the outcome of your conversation
in the toolhouse, what did it all lead up to?
"Answer. I told Mr. Ha rt I was going to take it up with
the International org·anization and go to Mr. Hutcheson, the
President of the Oa rpenters Local.
'' Question 56. 'When you were in the toolhouse there were
any of tl1e fellows with Hart drinking?
'' Answer. I don't know. I never seen them drinking any.
''Question 57. Did yon Rm()ll any liquor?
'' Answer. No, sir, I didn't.
·
'' Question 58. Did you notice them drinking on the outside,
any of the crowd with Ha rt there?
"Answer. No, sir.
page 878 } '' Question 59. Did yon notice a:ny guns on any
of that gang that was with Hart there?
'' Answer. No, sir.
'' Question 60. Did you see any marks of guns through their
clothing?
'' Answer. No, sir. I saw motions but no marks.

,v
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~, Question 61. ,vha t kind of motions I
"Answer. " 7hcn John Arnett told Hart he couldn't give
his men what they were getting, he said, 'You are a damned
liar,' and they made all kinds of motions, running their bands
in their shirts. I told John Arnett to be quiet, that I would
do the talking·. It looks pretty suspicious to me that something could start awfully quick the-re, is what I thought.
"Question 6:!. ·what did John Arnett say f
"Answer. Hart was promising the men that came in there
with him our jobs there.
'' Question 63. How <lid the thing end up there in the toolhouse and outside there during the lunch hourt What was
the end of it?
"Answer. The end of it was that he was going to picket,.
and he told one of the fellows to walk out there and stand, and
I told him we wouldn't recognize that kind of picket, that
he would have to put up a card to show what be was picketing
for.
page 879 ~ '' Question 64. Did he do that¥
'' Answer. Yes, sir.
"Question 65. ·what kind of card did he put upY
"Answer. He got a pasteboard card and wrote on it, but I
didn't see what he wrote on it.
'' Question 66. Did he put it up Y
'' Answer. I don't know. I walked on over to the office.
'' Question 67. Did anything else happen there t
'' Answer. As I was walking along one of the laborers was
walking along with his lunch kit in his hand and a fellow
walked up and held out a card and said, 'Sign this.' Aud
he said he wasn't going to sign it, and two or three fellows
walked up and said, 'By God, sign this.' And h~ set his lunch
kit down by his side and signed it..
'' Question 68. Did Hart say anything about signing to
yout
'' Answer. He said we bad to sign.
'' Question 69. Did you advise your men to quit work?
''Answer. Yes, sir.
'' Question 70. Who did you give your instruction to 1
H Answer.
Henrv Starr.
'' Question 71. -"\Vba t did yon tell him f
'' Answer. I told him they had put up a picket sign and we
would recognize it.
"Question 72. ·were you afraid to go back to
page 880 ~ work there as; a reRult of what Hart and his crowd
·
ha:d said and done t
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'' Answer. I wasn_'t working there, but I was afraid for
the men to go back to work.
'' Question 73. "\Vhy?
'' Answer. I knew the condition over there. They don't
care any more for killing you than sitting down at·the table
and eating.
''Question 74. What was the meaning of Hart's reference
there to going to Beaver Creek an<l getting men 1
"Answer. They have a reputation on Beaver Creek of
being very bad, and they ha<l taken a job on Beaver Creek
from a Prestonsburg local.
''Question 75. You or Mr. Starr mentioned something
about some men from Tiptop.
'' Answer. They g·ot these men from Tiptop.
"Question 76. What sort of reputation does Tiptop have?
"Answer. Tiptop is ,Tery, very bad.
'' Question 77. What sort of set-up is it there at the tipple
with reference to the hills and woods?
"Answer. A man working on the tipple was just a taget
to men who know how to shoot like Breathitt County men do.
Mr. Mullen: If Your Honor please, we object to that answer as not responsive. It is not material and it states the
opinion of the witness.
l\Ir. Robertson: I think it shows the occasion
page 881 ~ for fear, Your Honor, and is material and relevant for that reason.
The Court: The Court sustains the objection. Disregard
the question and the arn;;wer, gentlemen of the jury.
(Reading· of the deposition continued as follows:)
'' Question 78. Do the hills come right down close 7
"Answer. Yes, sir.
'' Question 79. And does tl1at same situation exist there
at the schoolhouse?
"Answer. Yes, sir; only worse. They can get on each side
there at the schoolhouse.
"Question 80. Did you attend the meeting on August 2
which I think was the following- Tt1C'Rday at Salyersville between your local and the local over there?
"Answer. Yes, sir, on Tuesday, Aug·ust 2, 1949.
'' Question 81. \Vho g-enerally was nt that meeting-?
'' Answer. l\Ir. Bryan was there, and we bad two inter-
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national men there, and the laborers had a man from Lexington.
'' Question 82. ·what was the purpose of that meeting?
'' Answer. '\Ve were trying to figure out a way of getting
back to work.
'' Question 83. Did l\Ir. Bryan have anything- to say at that
meeting!
·
"Answer. Yes, sir. l\Ir. Bryan was very interested in it
and I told l\f r. Bryan it was election time and it
page 882 ~ was impossible to get an injunction in Magoffin or
Breathitt Countv.
'' Question 84. Did he want the men to get back to work?
"Answer. Yes, sir. He wanted the men to g·o back to work
and to get a man hurt, so he could get an injunction, and we
told him we would rather lose the job than g-et a man hurt.
''Question 85. Did l\fr. Bryan ask a point-blank question
if the men out of your local would go back to work?
'' Answer. Yes, sir.
'' Question 86. And then did he ask the men out of the
local over at Salyersville if they would go back to work?
'' Answer. Yes, sir.
"Question 87. And what did they tell him 1
"Answer. They told him they wouldn't.
"Question 88. What did you tell Mr. Bryan?
"Answer. I told him it was very dangerous for the men
to trv to work.
"Question 89. And was it Robert Poe that spoke up for
the Salyersville local?
"Answer. Yes, sir.
"Question 90. Vlhen I was questioning ~""OU about July 25.,
and 26, 1949, I failed to ask you: if there was a meeting held
l1ere in Painbwille by your local on the night of July 26, 1949,
which would have been Tuoscla~"" night.
"Answer. Yes, sir.
page 883 ~ "Question 91. ,vere ) 0u at that meeting?
"Ans,ver. Yes, sir.
"Question 9:J. .A.bout how many men would you say were
there?
'' Answer. I imag-ine tl1erf' were 30.
"Question 9R ·was Mr. Bryan there?
"Answer. Yes, ~ir.
''Question 94. Tell us what happened at that meeting?
"Answer. l\fr. Bryan 8till wanted us to f!O back to work,
and I told him the conditions there, that he was from Richmond, Virginia and he never was in Breathitt County before,
1
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aud he insisted and I told him if he would put caTpenter~
clothes on and go with the men and stay with them, I would
be willing for them to go back on 1Veduesday.
"Question 95. ·what did he say to thaU
''Answer. He said he would.
'' Question 96. And in consequence of that what did the
men say they would clo ¥
'' Answer. They went back, several of them.
_
"Question 97. ·was l\:lr. Brynn theer on the morning of
July 271
'' Answer. I wasn't there. I don't know.
'' Question 98. So you don't know whether he did what he
said he would do or not 1
"Answer. No, sir.
page 884 ~ '' Question 99. I believe you said you never
worked over there.
"Answer. No, sir.
"Question 100. But you are a carpenter?
'' Answer. That is right.
'' Question 101. If you had been working over there and
Hart had told you w·hat went on there would you have been
willing to go back to work 1
'' Answer. No, sir.''
l\Ir. Mullen: Yom· Honor, I object to that. It is hypotlietical and calls for a conclusion of the witness.
Mr. Robertson: If Your Honor please, you have ruled on
it o,1'er and over again. It is relevant to show whether or not
they had fear. The next two or three questions show that.
Tlie Court: The object.ion is overruled, Mr. Mullen.
Colonel Harris : Reserve an exception.
(Reading of the deposition continued as follows:)
'' Question 101. If you had been workin~ over there and
Hart had told you what went on there, would you have been
willing to go back to work?
"Answer. No., sir.
''Question 102. ·wny? ''
l\fr. Mullen: Same objection.
The Court: Same ruling.

page 885

~

(Reading; of the deposition continued as follows:)
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i, Question 102.

1.Vhy !
''Answer. I wouldn't want to get hurt ..
"Question 103. Mr .. Preston, what I have been trying tOl
do here is to get you to tell, as far as you know it yourself,
what happened there on th\s job from the time you received a
request on Sunday to go over there the· following day, and on
through. Did anything occur there other than I have asked
you about, that would throw further light on this f
'' Answer. I don't remember anything else that happened
over there.
''Question 104. Did anything happen anywhere else in this
particular connection f
'' Answer. Mr. Hart did come to Paintsville and sent for
me on Wednesday and wanted to apologize for running us out
over there. I asked him if he still had a picket up and be said
he did, and I told him I didn't have any talk for him.''

•

•

•

•

~

Mr. Robertson: If Your Honor please, l\fr.
Preston concluded his testimony · in deposition
form, and he testified again at Paintsville on November 18,.
1950, and I am going to ask permission to read that. It is
very short. It covers matters about which he l1as been questioned by Mr. Harris. I don't 11ave my copy from tI1e office
up here. I didn't know I was going to need it today. I can
read the questions and answers. It is very short, three pag·es,,
I think.
·
page 886

(At this point the deposition of Bert Preston was read to
the jury, Mr. Robertson reading the questions and the answers, as follows:)
'' The witness,

BERT PRESTON,
having been first duly sworn, testified as follows, to-wit:
''DIRECT EXAl\UNATION.
"By Mr. Robertson:"
T11is is at Paintsville., Kentucky, on November 18, 1950.
''Question 1. Mr. Preston, your name is Mr. Bert Preston!'
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"Answer. It is.
"Question 2. You are the same Mr. Bert Preston who testified in the depositions which were given in this action in
August, 1950?
'' Answer. Yes, sir.
"Question 3. Mr. Preston, wlwn you had the conversation
with William 0. Hart on July 26th, 1949, did you ask him
why he did not shut down the tipple at the No. 1 Pocahontas
Mine?
"Answer. Yes, sir.
page 887 ~ "Question 4. Will you state what it was you
asked him and what his reply was?
'' Answer. I asked him what was the reason he didn't shut
the tipple down as well as us, and he said be had orders from
Tom Raney not to shut it down that day.
'' Question 5. Did he say anything about shutting it down
at any later time?
'' Answer. He said, 'not unless he had to; not to shut it down
for a day or two unless he had to.'
"Question 6. When he made that remark to you, did you
say anything· about communicating with a man by the name
of: William Hutchinson 1"
Mr. Mullen: There is an objection there, Your Honor, on
the ground of hearsay and immateriality.
Mr. Robinson: If Your Honor please, my recollection is
that they have already cross-examined Bert Preston regarding his reference to William Hutchinson, and the purpose
of this is to show who William Hutchinson is. I think it is
relevant for that purpose, and tends to connect the local situation out there with the national office in Washington.
The Court: I will overrule the objection.
Colonel Harris: \Ve reserve an objection.
Mr. Robertson: I will re-read the question:
pag·e 888

r

(The reading of tl1c deposition continued as
follows):

'' Question 6. ,Vhen he made that remark to you, did you
say anything about communicating with a man by the name
of: William Hutchinson?
'' Answer. It was before that, that I told him I would take
it up with William Hutchinson. It was when I was in the
carpenter's shop.
·
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"Question 7. ,vho is William Hutchinson?
"Answer. He is president of the Carpenter's Local, or
Carpenter's Union of the United States.
"Question 8. "\V1rnt was it you said to Hart about taking
it up with ·wmiam Hutchinson?''
Mr. Mullen: Same objection, Your Honor.
The Court : Same ruling·.
Colonel Harris: Exception.
Mr. Robertson: There was no answer to that question.
(The reading of the deposition continued as follows:)
"Question 9. Now, l\fr. Preston, what ·was your conversation with Mr. Hart reg·arding· William Hutchinson 7''
Mr. Mullen: Same objection.
The Court: Same ruling.
Colonel Harris : Exception.
(The reading of the deposition continued as follows:)
'' Ans,ver. I told him I would take it up with the
international officer, William Hutchinson, for him
coming over there and running· us out.
"Question 10. ·what did he say to thaU
'' Answer. He said to let them thrash it out in vVashington; for vYilliam Hutchinson and John L. Lewis to thrash it
out in Washing-ton.
'' Question 11. On the 26th day of July, l 949, and also just
after that, do you know whether or not a man by the name
of Robert Poe was a business agent for the Salyersville Local, #697 A. F. of L. ¥
"Answer. Yes, sir, he was."
page 889

~

Mr. Robertson: I ask that ·wmard P. Owens come forward and be sworn.
Mr. Mullen: If Your Honor please, Mr. Owens is a member of the Leg·al Departm<mt of tlw United Mine Workers,
has been working with us in this case, and everything he
knows, he knows in his confidential relation as an attorney.
He was not out there, nor a participant in anything· that happened. He never went out there until we sent l1im out to get
information for us. He is not a proper witness, under the
circumstances.
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Mr. Robertson: If Your Honor please., you remember that
1\fr. Owens has been constantly attending these pre-trial conferences.
The Court: Gentlemen, let us retire to chambers..
Mr. Robertson: I will ask Mr. Owens to stay
page 890 } out of this conference so I can tell the Court what
I have in mind..
The Court: The same ruling will apply in this instance
with l\Ir. Owens as did with Mr. Bryan.
page 891 }

(The following proceedings were had in chambers:)

l\fr. Robertson: l\Iay I ask you when you were employed
in this case, Mr. J\:fullen 1
Mr. Mullen: I don't know. My firm was employed a way
back in the very beginning.
Mr. Robertson: Do you remember the approximate date?
Mr. Mullen: I could find out. It was certainly right after
the suit was brought.
Mr. Robertson: Let's get- the papers and see when this suit
was brought. Get the Notice of Motion.
( l\Ir. Moore left the room to get the paper ref erred to.)

The Court : Colonel Harris, in reg·ard to your motion for
mistrial, it may be well for you to present me with an order
filing same, and I will enter it as of the date you made your
motion.
Colonel Harris: If we present it in the morning, will that
be time enougl1?
The Court: That will be percfectly all right. I wanted to
remind you of it.
Mr. Mullen: The suit was instituted on November 17, as
I recall, 1949.
Mr. Robertson: That is rig}1t.
If Yom Honor please, I wish to call attention
page 892 } to this: that at the first pretrial conference at
which l\fr. ·wmard Owens appeared, wl1ich I think
mig;ht have been around October 12~ you remember I asked
who he was, and he didn't want to disclose his identity. He
finally told who he \Yas, and snid tlmt he was here as a spectator a·nd was not counsel in tl1e case, and did not expect to
testify for anv of the· defendants in the case, and therefore
he thought he· should be permitted to stay in the pretrial con-
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ferences. The Court ruled in those circumstances that he
might do so, and he ~ppeared for them constantly, appeared
with them constantly thereafter, in these pretrial conferences"
Now it develops that he., on the 8th day of December, 194:9,.
long before he ever came in here but within 30 days after
the suit was instituted, if you believe Bert Preston, was at
Bert Preston's home taking a statement from him.
I propose to call him to the stand and ask him who he is,.
what his father's name is, and what position his father occupies with the United :Mine ·workers of America. I think
there is nothing privileged about that. I think it is relevant
and material, and that I lrnve a right to m~k it as tending to
establish agency here between the U nit~d Mine Workers and
what occurred out at the job site.
The Court: That is as far as you propose to got
Mr. Robertson: Yes
page 893 } Colonel Harris: And we submit, if the Court
pleases, that where a young man is employed as
a lawyer and his employer is sued, the use of that young man
in preparation of the defense is no ratification of anything
that happened prior to the time the suit was brought. A
union of the size of any one of these three necessarily has to
have legal counsel; and for them to have legal counsel to defend lawsuits, it would be absurd to hold that having counsel to defend snits that are brought against them makes them
responsible for th_e suit that is brought. That is what he is
arguing.
Mr. Mullen: If Your Honor please, I can't see that they
have any right to put him on the stand to ask him even those
questions. They purposely say it will show agency. Any
information that lie has, he has as a lawyer. He was sent
out there at our request, as was said, about 30 days afterward,
to get some statements. All he said here was that he was
not going to enter of record for the trial of the case, but he
was an attorney being used in the case.
I have been called as a witness on three different occasions.
I was not counsel in the caRe. It involved clients of mine. I
always claimed immunity, and that was immediately allowed.
Mr. Robertson: -v.ire summoned this bov as a witness the
first day he was here.
"
page 894} Mr. Mullen: I know yon did. You slipped out
and summoned him the first dav we were here.
You had no rhtht to do that, I he1ieve.
·
Mr. Allen, There is no rule of law iurninst calling an attorney as a witness. You may even call one that is at the
'bar., to the witness stand. I have done it.. Of course, you
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can't violate the rule of privilege. '\Ve don't propose to ask
this witness anything that is privileged.
Mr. Robertson: Let me interrupt you there, and then I
won't say anything more. I had this up with the Power Company over and over again. If you have a whole lot of other
people !?resent, it is not privileged. They had this fellow
Noble Hobbs there. I have worked that out in Power Company cases. If :vou give something out to your stenographer,
it is not privileg·ed.
Mr. Mullen: You Jmvc all'eady examined Hart, and we did
not claim any privilege for him.
Mr. Allen: I called a lawYer in a case in the Federal Court
in ashington, I called one of counsel at the bar trying the
case, around to the witness stand, and asked him non-privileged questions. The ,J udgc required him to answer them. I
got some valuable information which helped me in the case.
We have a right to call any member of counsel trying the
case, provided we don't ask improper questions.
page 895 } The Court of Appeals of Virginia said in the Robertson case, you don't have even to summon the
witness. If he is present in court, you may call him to the
stand. That is exactlv what thev said.
Mr. Robertson: That is what they did to me in that case,
and made me open up my file.
The Court: I don't think there i8 any question about calling a witness if he is present in the courtroom, but do you
have a case on calling an attorney?
Mr. Allen: If Your Honor pleaseMr. Robertson: I can tell you this, that Ed Preston has
had cases in Law and Equity Court, Part 2, and I think he
put Mr. Allen on the stand.
Mr. Allen: He did.
Mr. Robertson: If I am wrong, you can correct me.
Mr. Allen: That is correct.
Mr. Robertson: J\fr. A11en inHmated there was some
rascality g·oing forward, hecanse Ed Preston interviewed bis
witnesses before the trial. Ed Preston tliereupon called Mr.
Allen to tbe stand and made him admit that he alwa vs did it
and considered it his duh,. to do it.
~
Do you remember that," l\Ir. Allen?
Mr. Allen: That if.~ exactly eorrect.. and T took no e~ception
to it because I thou~·M 1,e hacl a rigl1t. There has been no
I know, passim? upon
case in Virginin, so far
page 896} the right to call counsel, lmt I have nevP1· known
of any case anywl1ere wh(lre it was liPlcl by anv
court that the opposing: parties didn't have a right to call
counsel to the witness stand.
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Of course, if you aHk questions that are privileged, then
counsel claims the privilege for his client. It is the privilege
of the client, however, and not counsel.
Mr. Mullen: It is the privilege of the client, yes, but the
client can askMr. Robertson: I can give you cases on this, because I
think I have tried about three for the Power Company.
For instance, here is a typical case of it: You catch a bus
driver stealing. vVe have had them who admitted stealing
$40 or $50 a week above their pay. He is some nice young
boy who has come in from the country, and you feel sorry for
him. You call him in and have a nice fatberlv talk with him
and try to get him straightened out.
.,
We had it there with June Penick. June Penick's assistant
was there, and ,June Penick 's stenographer was there. I have
forgotten whether anybody else was there or not. The lawyers were not there. Then the boy immediately goes out and
sues you for defamation of character, and all that. I have
fought, bled and died that those conversations were privi,leged, and have been overruled time and again that they were
not.
page 897 ~ The Court : I understand vou want to ask him
his name and who he is, what "'bis father's name is,
and what the father does, and stop f
Mr. Robertson: Then if thev want to cross-examine him
about circumstauces-·
..
The Court: The Court will allow you to go that far and
no further. I don't thh1k that is privileged. I don't think
those questions are privileged.
Colonel Harris: May we have our objection and exception
in here, instead of having to repeat them in the presence of
the jury?
The Court: Certainly.
Mr. Allen: That is ail right.
Mr. Mullen: I don't thh1k it is privileged to put him on
the stand and ask him who he is, and he can testify he is a
lawyer.
The Court: Those two questions, I understand, are all
he is going to ask. He certainly clidn 't leam, by virtue of
his relationship of attorney and client, that his father is Secretary and Treasurer of the United Mine ,vorkers of America.
CoJonel HarriR: May we state our objection?
The Cpurt: Certainly.
Colonel Harris: Our specific objection is· on the ground
of irrelevancy and immateriality, and in view of
page 898 ~ tl1eir statement that they want to prove who bis
father is to sl10w ratification of participation by
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the unions with which his father is connected, we object on
tlle ground that by no process of reason does the ideritity of
a lawyer used by defendant after he is sued operate to make
the defendant a participant or one who ratifies a wrong
claimed to have happened some months before.
l\fr. Robertson : Just to keep tlie record straight, of course
we have never said one word about ratification here. We
have said we intended it to show the agency relationship. On
the relevancy of what happened out there, the Court has al1·eady ruled, I think.
Colonel Harris : \Ve reserve an exception to each ruling.
page 899

~

( The following proceedings were had in open
court:)

The Court: Mr. Owens, will you take the stand t
Mr. Robertson : I don't think he has been sworn.
Mr. Owens: I was sworn the first day, Your Honor..
·whereupon,
"'\VILLARD P. o,vENS
called as a witness on behalf of the Plaintiff, having been
previously duly sworn, was examined and testified as follows:
DIRECT ]LUMINATION.

By Mr. Robertson:
Q. What is your name T
A. Willard P. Owen~.
Q. What is your father's name?
A. John Owens.
Q. What is your father's connection with the United Mine
'\Vorkers of America?
A. He is Secretary-Treasurer of tl1e United Mine Workers.
Mr. Robertson: Stand aside.
The Court : All right, stand aside .

•

•

•

•

•

•

•

•

•

•
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called as a witness for Plaintiff, having been first duly sworn,
was examined and testified as follows.:
DIRECT EX.A.l\UNATION.

By Mr. R,Qbertson:.
Q. Mr. Hackworth, wl1at is yonr full name!
A. John Hackworth, Jr.
Q. Whe-re do you live?
A. Riceville, Kentucky.
The Court : Mr. Hackworth, speak as loud as I am talking
so these gentlemen in the jury can hear you.
By Mr. Robertson:
Q. How far is the place where you live from Paintsville,
KentuckyT
A. About 17 miles.
Q. In what county is your l1ome f
A. Johnson County.
Q. How old are you?
A. 25.
Q. What kind of work do you dof
A. Carpenter work.
Q. Where are you working· now?
A. I am working at the water plant at Paintsville, Kentucky.
page 901 } Q. In town T
A. Yes, sir.
Q. Mr. Hackworth, are you a member of auy union f
A. Yes, sir.
Q. Of what union is that?
A. I belong to the A. F. of L.
Q What local Y
A. 664.
Q. Whereabouts f
A. Paintsville, Kentucky.
Q. Were you working for Laburnum Constrnc·tion Corporation on its Breathitt County work in July, 19497
A. Yes, sir.
Q. I am calling your attention now to the week which began on Monday, July 25. What kind of work were you doine:f
A. I was doing carpenter work on tbe schoolhouse building.
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Q. Before that Monday morning had you as a member of
the union been told that there would be any difficulty there
that week?
A.. Yes, sir.
Colonel Harris: ,Ve object to that on the g-round that it
is hearsay, if the Court pleases.
Mr. Robertson: It is the same ruling· that the Court has
made.
page 902 ~ The Court: The objection is overruled.
Colonel Harris : 1N e reserve an exception.
By Mr. Robertson:
Q. Before tl1at Monday morning had you gotten any knowledge that anything unusual would happen there that week 1
Colonel Harris: Same objection and exception.
The Court: Same ruling.
The Witness: Yes, sir.
By Mr. Robertson:.
Q. ·what was that knowledge!
Colonel Harris: Same objection and exception.
The Court : Same ruling.
By Mr. Robertson: ·
Q. What had you heard?
Colonel Harris: Same objection and exception.
The Court : Same ruling.
The Witness: Mr. Hart lrnd come up there, him and one
more fellow to the job, the scl10olhouse wl1ere we were working. So he came around where I was at, me and another carpenter. He saids, I am Mr. Hart, representing the United
Construction Company." He says, ''"\Ve want you fellows to
join up.'' He said ''You will g-ct more wages and,'' he says,
"we have plenty of work here for you." He said "This is
our job and we are going· to have it. This is our work~1 '
page 903

~

By Mr. Robertson:
Q. ·what day was it he came tl1ere that first

timeT
A.. Tlmt is t11e first time.
Q. What day was it, if ~Ton rernPmbe1·?
A.. The best I remember it was tho 22nd day of tT uly.
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Q. Go ahead and tell the full conversation with Hart that

dat.

A. So I told him I belonged to the A. F. of L. and I didn't
feel like I should change over. He said, ''You can consider
this and suit yourself." He said, ''You will either change
over or you will get out of this damned hollow.''
I said, '' I will not change.''
Q. ,v11at was the next time you saw Hart?
A. That was on the 26th day of July.
Q. V{ere you working- at the schoolhouse there on that Tuesday morning·?
A. Yes, sir.
Q. How many men were working tllere, if you remember?
A. Roug·hly I would say there were around eig·ht or nine
men, carpenters.
Q. How close do the woods come down to that schoolhouse?
A. In places within 50 yards, I would say.
Q. ·when you saw Hart on Tuesday, about what time was
it that vou saw him?
page 904 ~ A. About 11 :30.
Q. Did he come to the schoolhouse?
A. Yes, sir.
Q. Now state tl1e circumstance under which be came there.
A. The starting of it was we knew tl1at they were coming,
they had said they would. I heard around three to four
shots fired when they started up the hollow, that is from the
company's store up to the schoolhouse. So in about I would
say 15 minutes they came up the holler where we were.
Q. How many men would you say came up there?
A. Roughly I would say from 35 to 50.
Q.
ere any of them drunk?
.A.. They bad all the appearance of bl~ing drunk. Three or
four of them looked like they had all they could go with,
and I could smell whiskev on them.
Q. Did you see any of them with guns T
A. No, sir; I didn't.
Q. Did you see any prints of guns 1
A. The only thing I sa.w, the only thing that imitated his
gun wai:,i they rubbed against me and it felt like a gun on them,
one fell ow did.
Q. Suppor.,e you would be him and I would be you, show
how he rubbed against yon.
page 905 } A. He walked up to me like t11is, three or four
of them. He rubbed up and said, "You will join
now, won't you, by God?"
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Q. What did you sayf
A. I said "No, I will not join.''
Q. Go ahead and tell what happened there at the sehool
l10use.
A. They just kept g·athering· right on around us until they
were all up there, you see, all of them. They were cussing and
talking around. Some of them had their knives out whittling·.
Our carpenter foreman said, "Boys, we might as well quit."
He said, "We might as well quit and have lunch."
We asked them, "Can we have lunch now Y" And they said
"'Yes, go ahead and eat, but be damned sure you don't go
back to work.''
So we had lunch aud after that Howard, our foreman, said
"' Boys, there is no use our sticking our necks out. "\Ve ain't
got a chance.'' He said ''We will just take our tools and go
down to the tipple."
Q. Did they have you outnumbered f
A. Yes.
Q. How much?
A. I would say-there were 35 to 50. You could consider
it 8 or 9 men.
page 906 } Q.
ere your brothers working there with you
that dav?
A. Yes, sir; two
them were.
Q. So after lunch was Hart with the men at the schoolhouse!
A. Yes, sir; he was until we started eating dinner.
Q. Then what happened to him?
A. He says ''Enough of you men stay here that you make
-damned sure they don't go back to work and we will go on
down to the tipple."
Q. After you finished lunch did any of the men there at
the schoolhouse go back to work Y
A. No, sir.
Q. Did you p.:o hack to world
A. No., sir; I didn't.
Q. "\VhyT
A. I was afraid to.
Q. Why were you afraid?
A. I was outnumbered, and it didn't make sense for me to
stick mv neck out.
Q. Then after you had :finisl1ed lunch did you go on down
to the tipple? .
A. Yes, sir ; I did.
Q.. Do you remember who you went with?
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.A., I went with-the best I can recollect now was Howard
\Yilliams, the foreman ..
page 907 } Q. Did you go directly to the tipple or did you
go by the store and then to the tipple?
A. No, sir. vVe had to go close to the store, but we went
straight to the tipple, though.
Q. What was the situation at the tipple when you got there!
A. First when we got there, there was a bridge crossing
the branch before we got to the tipple. There were I would
say eight or ten men standing there at tbe bridge. They
said, '' You .fellows are not going across this bridge.'' I said,
"Well, I don't want to work. I am going across the bridge to
get some of my tools.''
He said, "Go ahead, but he damned sure you don't go to
work.''
Q. Then you went from there on to the tipplet
A. Yes, sir.
Q. ,\Then you got down to the tipple what was the situation Y
A. When I got down there all the boys had quit work and
were standing around. There were several men on the ground.
I would say by that time there were around 100 men there
from their side.
Q. vVere they men you knew, who had been working on the
job, or strangers Y
A. They were most of them strangers.
page 908 ~ Q. Was Hart there t
A. Yes, sir.
Q. Who was giving orders to the men or directing them?
A. Mr. Hart was ..
Q. Did you go in to the toolhonse there while Hart was
there?
A. No., sir ; I didn't.
Q. Did you hear Hart make any ~tatements down there at
the tipple!
A. No, sir; I didn't 11ear Hart, but I heard some of 1Iis
men.
Q. ·what statements did you I1ear from Hart's men f
A. They were walking around to tl1e laborers telling t]1em
they had to join if they worked in that holler. They were
just ganging around them like they thought they might run
and get away or something.
Q. Did you see them make any laborers sign up any cards Y
· Colonel HarriR: We object to his leading t]1e witness.
The Court: The objection is sustained.
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By Mr. Robertson:.
Q. State whether or not you saw them make any laborers
sign any cards.
A. I didn't see anybody sign any papers, but
page 909 ~ I seen them go with one f ellow-tliere were three
of them. They had him by each arm. I did not
see him sign any papers, though.
Q. Did you see anybody handling any bullets down there,
either at the schoolhouse or at the tipple?
A. No, sir ; I didn't.
Q. About how long· did Hart and his crowd stay at the
tipple!
A. They were there until about four or five o'clock that
afternoon, the best I can remember now.
Q. I think you said you did not go to work at all that day.
A. No, sir.
Q. About what time did you leave there?
A. It was around 4 :30, I guess.
Q. Did you attend a meeting of your local union in Paintsville that night!
A. Yes, sir; I did.
Q. About how many men clo you think were at that meeting!
A. Roughly I would say 35 or 40 men.
Q. What was the purpose of the meeting!
.
A. The purpose of the meeting was t.o i;;ee if we could get
things settled so we could go baClk to work.
Q. Was Mr. Bryan at that meeting?
A. Yes, sir.
page 910 } Q. Did he make a talk?
A. Yes, sir ; he did.
Q. What did he say and what wni:; said to him T
A. He said, '' I think vou boys a re crazv for not going back
to work.'' So we told him he didn't realize the circumstance
of tllat place, tl1at he was out of town and didn't lmo,, what
trouble was. He said he wonldn 't he a damned bit afraid to
go. So our business a!!'ent Raid to him, "You put on n pair of
r.arnenter overalls and lead this gang." He said, "Yes, sir;
I wil. ''
Q. Was tl1ere anything said abont the men going over there
r.arrying- guns?
A. Yes, sir. The business agent said "If you men go, don't
take leRs than two '38 's.''
Q. What did Mr. Bryan say to that?
1
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A. He said to be sure we didn't take any guns or any
weapons at all.
Q. ·was any arrangement made as to where you would meet
the next morning?
A. Yes, sir. vVe were supposed to meet at Salyersville at
a filling station.
Q. Did you meet there the next morning Y
A. No, sir. I was about 30 minutes late.
Q. Did you go over to the job site that morning?
page 911 ~ A.. Yes, sir. ·
Q. About what time did you get over there?
A. I would say around 7 :30 is when I got there .
Q. What happened when you got over there as far as you
know it and took part in it.
A. I stopped at the timekeeper's office and Mr. Bryan came
in there and said, ''You fellows go to work and you won't lose
any time for being late.'' So a couple of the boys-there were
only three or four of us there at that time-a couple of them
'wouldn't go. Me and another fellow started.
e went over
1o the tipple.
Q...When you got over to the tipple was anybody there?
A. Yes, there were.
Q. Who ·was there Y
A. Practically all of our carpenters were there, and I would
say around 75 to 100 men of theirs, of their organization.
Q. ·what ".,.ere they doing?
A. They were doing the same thing they did before. They
were running around walking around looking at one another,
trying to get them to sign.
Q. Did you go ~o work that Wednesday?
A. No, sir.
Q. Why?
A. It didn't make sense. I had a wife and baby,
page 912 ~ and I didn't feel like I wanted to die because I
l1ave had three or four chances at it myself.
Q. What time did you leave there that dayY
A. The best I remember it was about 3 :30 when I left.
Q. Have you ever worked over there since Y
A. Yes, sir.
Q. When was thaU
A. About two months later.
Q. After La hurnum left Y
A. Yes, sir.
Q. Who were you working for when you went back after
Laburnum left!
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A. Codell Construction Company.
Q. Do you know whether or not they are working United
Construction vVorkers f
. A. Yes, sir ; they are.
Q. Did you have to join up with the United Construction
-YV orkers to go to work with them?
.
A. I worked two weeks, and on the day be(ore I quit one of
their men came around with a piece of paper and said we had
to sign it if we worked. So I signed the piece of paper, and the
J1ext day I quit.
Q. Were you in the armed services during World \\Tar II 7
Colonel Harris: We object to that.
The Court: I will sustain that objection.
page 913 } Mr. Robertson: I don't want to press it, Your
Honor, but they said there wasn't anybody scared
,out there. I just wanted to show whether this man is susceptible to fear or whether he has been in danger in other
.eircumstances.
The Court: I still sustain the objection.
Mr. Robertson: AH right, sir.
'The witness is with you.

CROSS EXXAMINATION.
By Mr. Mullen:
.
Q. Mr. Hackworth, what date was it you said you first
talked to Mr. Hart Y
A. On the 22nd of July.
Q. \Vhere?

A. Up at the schoolhouse.
Q. At that time he said he wanted you to join the United
Construction Workers?
A. Yes, sir.
Q. That was the Friday before they came over and, as you
<Claim, ran you off the work f
A. That was before they came to run us off.
Q. Who was the president of the local to which you belonged,
:0f the A. F. of L. 7
A. Monroe Sublett, I believe, the best I can remember. We
have had two or three since then.
Q. Was he the man that you asked Mr. Bryan
page 914 ~ about putting on over.alls and going with you!
A. No, sir.
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Q. vVho was that!
A. The business agent, Bert Preston.
Q. Didn't he ask Mr. Bryan, ''Will you put on overalls, and
lead us across the picket line"?
A. About that picket line I couldn't state ho~ that came
out.
Q. If any one else testified to that, you would not deny that
is correct!
Mr. Robertson: That is why we separate the witnesses to
keep them from ganging up. That is an improper question.
The Court: I think the separation of witnesses applies to
llOth sides in this case, gentlemen. Repeat the question, please.
Let me get the exact wording of the question.
{The pending question was read by the reporter.)
Mr. Mullen: I didn't state they had testified to that.
Mr. Allen: If Your Honor please, it is certainly an improper method in examining the witness to ask him if somebody else testified to so and so what would you say to that.
That is not a proper way, I submit, to examine the witness.
Mr. Mullen: All right, Your Honor.
page 915 ~ The Court: Ask him if he affirms or denies.
By Mr. Mullen:
Q. w·m you deny or affirm that that was said f
A. I will say that he said that he would put on a pair of
carpenter overalls and lead the men to work. I don't recollect
hearing him say about the picket line.
Q. I say that you saw three men around a man trying to
make him sign 7
A. Yes, sir. I didn't see them make him sign, but I saw
they had him by each arm.
Q. Was that man a carpenter or labored
A. He was a laborer.
Q. You said also you saw them talking to the other laborers,
didn't you?
A. The gang, yes.
Q. It was the laborers that they were asking to join when
they were over there on the 26th, wasn't iU
A. They wanted all to join. .He says, "You fellows will all
join if you work.''
Q. But you only saw him talking to laborers 1
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A. No, sir; they talked to me myself when I was down there.
Q. Did you see Mr. Hart on Monday, July 25th 1
A. I don't remember that question.
page 916 ~ Q. You said you heard four or five shots. That
was not at any of the places where the men were
working, was it?
A. Well, they were working all around there, the whole
job.
Q. But that was between the two points.
A. Yes, sir.
Q. It was around the bend of the road T
A.
e had men working at the houses right next to where
we heard the shots fired, and we hatl men working on up the
holler and then down the road.
Q. Could you say where you saw the shots come from7
A. No, sir, I could not.
Q. You could say you just heard some shots?
A. That is right.
Q. You don't know who fired them?
A. No, sir.
Q. You didn't hear any men complain they had been shot at t
A. Not as I know of.
Q. Was anybody beaten up by any of these men who came
thereY
A. No, sir; not as I saw.
Q. vVas anybody shot at¥
A.· Not as I Reen.
Q. vVas any property destroyed f
page 917 ~ A.. No, sir; not that I know of.
Q. It was all talk?
A. It was all talk and action, yes.

,v

Mr. Mullen: That is all.
Mr. Robertson: If Your Honor please, they used this witness' deposition in Paintsville as a guide in their crossexamination of him, and I ask that I be allowed to introduce
it in evidence and read it to the jury just as we did in the case
of the other witnesses.
Mr. Mullen: You are very much mistaken in my using it.
I didn't refer to it a single time. ·
Mr. Robertson: I saw you looking at it.
Mr. Mullen: But I did not ask a question based on it.
Mr. Robertson: But you and Mr. Harris put your heads
together and then looked at the thing to ask the question.
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The Court : I don't think ::M:r. Mullen quoted anything
from it.
Mr. Robertson: I don't think he quoted it directly, but I
think I have a right now to introduce the deposition to the
jury to show whether this witness is testifying the same today
or differently in substance from what he did before, so they
can determine his credibility.
Mr. Mullen: I think when the witness is
page 918 ~ present and testifies, the deposition is not properly
introduced.
Mr. Robertson: You let the other one in. Why do you
object to this one?
The Court: As presently advised the Court sustains the
objection.

vVe will now

recess, gentlemen, for five minutes.

(Brief recess.)
~

The Court: ·who is your next witness, l\ir.
Robertson T
Mr. Robertson: Before the next witness, Your Honor, these
witnesses from Kentucky are laboring men whose jobs are
, being held for them, and I would like for them to be excused
so that they can go home after they testify, if that is agreeable.
The Court: Is there any objection on behalf of counsel for
the Defendants?
Mr. Mullen: I don't think we object. There is no reason,
after they have testified, for keeping them.
The Court: All right, that is satisfactory with the Court
and satisfactory with all counsel.
Mr. Robertson: Norman Hackworth.
The Court: Does that agreement apply to all witnesses who
have testified Y
Mr. Mullen: That applies, so far as we are concerned to
all witnesses.
· The Court: All witnesses who have testified for the Plaintiff up to the present time, witl1 the exception, of course, of
Mr. Bryan.
Mr. :Mullen : Any time we want to make an exception, we
will ask the Court as they leave the stand.
The Court: All right.
Mr. Robertson: Come around and be sworn, Mr. Hackworth.
page 919
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Whereupon,

NORMAN HACKWORTH,
~alled as a witness on behalf of Plaintiff, having been first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION.

Bv Mr. Robertson:
..Q. Mr. Hackworth, your name is Norman Hackworth?
A. Yes, sir.
Q. A.re you a brother of Mr. John H. Hackworth, who testine<l a few minutes agof
A. Yes, sir.
Q. Have you another brother named Robert Hackworth!
A. Yes, sir.
Q. How old are you¥
A. Thirty-five.
The Court : What is your first name 7
The Witness : Norman.

Bv M:r. Robertson:
Q. Where do you live?
A. Riceville, I~entucky.
Q. How far is that from Paintsville?
A. About 10 miles.
Q. How far is it from the Laburnum job site in Breathitt
County?
A. It is 45 miles, close to 45.
page 921 ~ Q. How big a town is Riceville Y
A. Just a small village.
Q. How old are you?
A. Thirty-five.
Q. What kind of work do you do?
A. Carpenter work.
Q. Are you connected with any union f
A. A.F.ofL.
Q. What is your Local?
A. 646, Paintsville, Kentucky.
Q. ·where arc you working now?
A. I am not working now.
Q. Were you working for Laburnum Construction Corporation in.July, 1949?
A. Yes, sir.
·Q. What kind of work were you doing!
0
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A. I was doing carpenter wo1·k.
Q.- Were you working at the schoolhouse or mt the tipple
or at the store!
A. I was working at the schoolhouse.
Q. Were your two brothers also working there Y
A. Yes, sir.
Q. I call your attention now to the week which began on
Monday, July 25, 1949. Before that morning, did you have
any contact with a man named Hart about your work there¥
A. No, sir.,
page 922 ~ Q. What was the first time you had anything to
do with Hartt
·
A. On July 26, 1949.
Q. Tell us what happened there at the schoolhouse that
day?
A. About a quarter of 11, a quarter after 11, we were working at the schoolhouse, putting in the foundation. I hear<l.
some shots down the road, and in about two or three minutes I
seen a big gang of men coming around the curve. The rumor
had been around that they were coming to run us off the job,
United Construction.
Q. How many men would you say were in that group that
came around the bend in the road and up to the schoolhouse 7
A. I don't know the exact number, but there must have been
between 35 to 50 of them.
Q. Was anybody in charge of them t
A. Yes, sir.
Q. Who was thaU
A. l\fr. Hart.
Q. Vv ere those men walking or ridingf
A. They were walking.
Q. w·hat sort of crowd of men were they f
A. It was a rough looking gang to me. Some of
page 923} them-I would say part of them were drunk, or at
least they were dl'iuking pretty heavy. You could
smell whisky on their breath.
Mr. Hart comes up and makes himself known to us. He
comes over to me with aThe Court: Talk a little louder.
The \Vitness : He comes up to me with one of his application blanks and said," Are you going to join United Construction 7'' And I said, ''No.'' He said, '' God damn you, if you
work here, you are going to join the United Construction."
I said> "I have been can-ying my book too long with the
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A. F. of L. to quit and join the United Construction, and I
nm not going to do it.'' He said, ''You are not going to do it T''
He said, '' God damn you, we will kick you out of here.''
I didn't have any other choice more than to go ahead and
leave the job, because I knew the reputation of those people
in that country. It was very bad. I didn't want to get killed,
and I felt if I worked on there, I would get killed. So whenever
they told us we had to quit, we stopped to eat lunch. Hart told
part of his men to stay there at the schoolhouse to see that the
gang that was working there with us didn't go back to work
after lunch. He left 10 or 12, I would say, and they told him
they would see that we damned sure didn't strike another tap
on that schoolhouse, regardless of what it took to stop us.
page 924

~

By Mr. Robertson:
Q. Did you go back to work there after lunch 7
A. No, sir.
·
Q. ·why!
· A. Because I was afraid to.
Q. ,vhat did you do after lunch 7
A. After lunch, I gathered up the company's tools and put
them in my car and drove them down to the tool house and
put them away.
Q. Was the tool house at the tipple f
A. No, sir. They had one tool house at the camps up above
the tipple.
Q. Did you go to the tipple?
A. Yes, sir, I did go down there.
Q. What was the situation at the tipple when you got qowil
there f
A. I didn't go to the tipple. I went across from the tipple
in the road. The men all seemed to be mixed up over there.
There wasn't any of them working. They just kept marching
around. I didn't go over to the tipple. Some of the men who
were riding with me come from the tipple over to my car at
the road, and we come home.
Q. How close to the tipple did you get Y
A. Oh, I would say 700 feet of the tipple.
Q. Why didn't you go on over there?
Colonel Harris: w· e object to that as an uncommunicated mental operation of the witness.
Mr. Robertson: I think he has a rig-ht to show why he
was scared to go or whether there was some other reason
that he didn't go.
page 925

~
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The Court : I overrule the objection.
By Mr. Robertson:
Q. Why didn't you go?
Mr. Harris : Yv e reserve an exception.
The Court: Same ruling.
The Witness : The reason why I didn't go to the tipple
was because I didn't want to go over there. They told me
I wasn't going to work any more, and I didn't want to get
around where they were at, because I felt maybe some of them
would stick a knife in my back or shoot me.

Bv Mr. Robertson:
·Q. Did you ever go back to work over there after that?
A. I went back, but I didn't go to work.
Q. ·when did you go back?
A. I went back the next morning, July 27.
Q. ,vhat happened over there then, that Wednesday morning?
. A. I came to the company's office, and l\Ir. Bryan asked me
if I was going to work. I told him, ''No.''
Colonel HarriR: "re object to tl1e conversation
between 11im and Mr. Bryan as hearsay, if the
Court please.
Mr. Robertson: It is relevant for the same reason, Your
Honor., to show whether the man was scared to go work or
not.
The Court: The obiection is overruled.
. Colonel Harris: ·we reserve an exception; and may we
have an objection and exception to that entire line of questions?
The Court: You may.
page 926

~

By l\fr. Robertson:
Q. What was your conversation with Mr. Bryan?
A. He asked me to go to work, and I told him I wasn't going to work. He asked me why. I told him I t11owd1t a lot
more of my life t1um I did of that job of work; that I feared
I would be killed if I went back to work.
Q. How lonp: did you stay there at the tipple?
A. I staved tlrnre about an hour.
, Q. I took it up a little out of order.
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After you left the job site on Tuesday, July 26, did you attend a meeting of your Local in Paintsville that nig·hU
A. Yes, sir..
Q. What was the purpose of that meeting?
A. The purpose of that meetingColonel Harris: May we have an objection to
page 927 ~ all questions on that line, on the ground of hearsay and immaterialitv!
The Court : · Very well.
..
Colonel ~arris : · And an exception.

Bv Mr. Robertson:
·Q. ·what was the purpose of that meeting!

A. The purpose of that meeting was Mr. Bryan was trying

to urge us to go back to work, not let them run us out of there.
So we told Mr. Bryan he didn't know the danger of those
}Jeople in that country; that he didn't know their reputation;
and there wasn't any law protection out there, and we didn't
ltave any way to protect ourselves unless we wanted to go
to the means of taking guns in there with us and doing our
own fighting, and we didn't think that was the proper thing
to do and get a bunch of our men killed and kill up somebody
else.
l\fr. Bryan still demanded that we go back to work. We
told Mr. Bryan to put bis overalls on and cross the picket
line and go on down ahead of the men, and we would all go
to work.
When we got over there the next morning - ·
Q. Did Mr. Bert Preston say anything about whether or
not you should go armed 1
A. Mr. Bert PreRton said if we went over there, to go over
there taking guns with us to protect ourselves. I
page 928 ~ I remember he said to take at least two good
guns.
Q. What did Mr. Bryan say to that?
A. Mr. Bryan objected to that. He said he didn't want
any man taking a gun over there at no time.
Q. Did they agree that they would meet anywhere the next
morningf
A. Yes, sir.
Q. Where was tlrnH
A. They agreed to meet at Salyersville at a filling station,
and the crew would all leave together.
Q. Did you meet tl1ere with them Y
A. I got there-I didn't meet there with them. I got there
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about five minutes after they bad pulled out for Breathitt
County.
Q. I think you have already stated what happened over
there when you got over there. Did you go back there any
more after that davY
A. No, sir..
·
Q. Have you ever worked there s.ince, for Laburnum?
A. No, sir.
Q. WhyY
A. Laburnum don't have any job over there any more, and
the United Construction and United Mine Vv orkers has got the
work in that section. I don't belong to the United Mine
Workers or United Construction, and for that
page· 929 } reason I don't work over there. I wouldn't work
over there, auyway, afte1· this all come about., if
they offered' me a job ..
Q. WhyY.
A. Because I would be afraid to go, baek over there.
Q. Do they let you work over there if you. don't . join up
with the United Construction Workers Y
A. No, sir.
Q. At any time, have you helped Robert Poe to get membership applications for laborers that worked over there?
A. Yes, sir.
Q. When was that Y
· A. I wouldn't say just exactly the date it was, but it was a
week or more before this all come about.
Q. How did you happen to help him get membership applications f
A. Mr. Frank Dixon gave me the applications, and told me
to take them in there and help to organize the men, the
laborers.
·
Q. Did any of the Laburnum people tell you that you had
to join the A. F. of L., or you couldn't work T
A. No, sir.
Q. Did any of the Laburnum people tell you to tunrn the
heat on them to make them sign up 1
A. No, sir..
Q. Did you turn tlie heat on them to make· them:
page 930, f sign up·?
A. No, sir.
·
Colonel Harris: \Ve object fo thnt as cailfog for a-· con;,_
clusion of the witness.
Mr. Robertson: '!'he wrtuess is wit1i you.
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The Court: Do you wish to reply to the objection, Mr.
Robertson 1
Mr. 'Robertson: Sid
The Court: Do you want to reply to the objection 1
(The last question and answer were read by the reporter.)
Mr. Robertson: I assume, Your Honor, that they are going to claim that we put tl!C heat on them to make them sign.
Mr. Mullen has already said here that if the boss sends anybody out to sign up for the union, that is practically a threat
in itself.
The Court: I will allow tbe question for what it is w@rth.
Colonel Harris : ·we reserve an exception.
Bv Mr. Robertson:
"'Q. ,¥hen that crowd came there to the schoolhouse on Tuesday, July 26, did you see anybody handling any bullets 7
A. Yes, sir.
Q. ·what was that?
A. They would run their l1and clown in their pocket and pul1
out a handful, looked to me like, .38 pistol shells,
page 931 ~ and would roll them from one hand to the other.
The man was practically drunk. I would say h~
was drunk.
Q. "\Vas there any rough talk there at the schoolhouse!
A. Yes., sir, there was.
Q.•Just tell us what it was. Make it as rough as it was or
just as smooth as it was.
A. I don't remember the words that were spoken, but one
man they talked to was Henry Harland Hounchell, and they
talked very rou~:h to him. I don't r.cmeml1er the words that
were said, but it was more than I would want to talk ab<i>ut,
and I would be afraid to tell vou.
Q. "\Vhat was iU
..
A. I don't remember what was said. The only thing I remember about it, I remember they talked very rough to him.
Q. Did you see anybody with any lmiYes there f
A. Yes, sir.
Q. What kind of knives?
A. They were pocket knives, bnt they wasn't no penknives.
Q. What were they doing with them?
A. They were whittlinir a round on sticks.
Q. How long were the blades of those knives?
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A. I wouldn't say the exact measurement of the blades or
anything of the kind, but they were big knives.
·
Q. Did anybody call you a son-of-a-bitch?
page 932 ~ A. No, sir, they dicln 't.
Q. Did you hear them call anybody else that Y
A. Yes, sir.
Q. Did the fellow who was called that take iU
A. Yes, sir.
Q. Whyf
Colonel Harris: "\Ve object to that.
The Court : I sustain the objection.
By Mr. Robertson:
Q. ,vhen you went to g·et people to sign up application
blanks to join the A. F. of L., what did you say to them?
Colonel Harris: We object to that as hearsay and immaterial and irrelevant.
Mr. Robertson: The reason I am asking it, Your Honor,
I reckon later on they will claim that the witness gave a conclusion. I am trying now to go into enough particulars that
he will be stating facts and not conclusions.
The Court: The objection is overruled.
Colonel Harris: "\Ve reserve an exception.
By Mr. Robertson :
Q. ·what would you say to them when you tried to sign
them up?
Colonel Harris: Same objection, and exception.
The Court: Same ruling;.
·
The Witness: I only asked them if they wanted
page 933 ~ to sign up with the A. F. of L., and I told them
that I thoug-ht it would be better for them; that
they would get better wages, that we would all like to be organized and work togehter. I didn't tell anybody they had to
join the A. F. of L. I didn't try to force anybody to joint it.
I only tried to help them out. I had talked to them along
·
time before that, trying to get them organized.
By Mr. Robertson:
Q. vVas Robert Poe with you on a number of those occasions, or were you pretty much by yourself?
A. Robert Poe was with me on some of them., and I was by
myself on some of t11em.
Mr. Robertson: I have no other questions.
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CROSS EXAMINATION.
l3v Mr. Mullen:
· Q. Are you a member of t11e union now 7
A. Yes, sir.
Q. What is iU
A. 646, A. F. of L., Paintsville, Kentucky.
Q. That is the same union that had men on the job for
Laburnum?
A. Yes, sir.
Q. You were a member of it at that time?
A. Yes, sir.
Q. You state tlmt you signed some of the men
page 934 } up about a week before these l1appenings Y
A. Yes, sir, something like that.
Q. You are very certain of thaU
A. I wouldn't say for sure it was a week, that it was more
tl1an a week or less than a week, but it was pretty close to a
week.
Q. It was pretty close to a week. It wasn't as early as the
:first part of July, was iU
A. No, sir, it wasn't.
Q. It wa~m 't as early as the 10th of July, was iU
A. No. sir.
Q. Did you see any guns?
A. No, sir, I didn't.
Q. You said some of the men had knives and were whittling.
Whittling is a kind of common occupation among men when
tl1ev a re not working, isn't it?
A. It migM be for some men, I don't know, but the way
they were going around among us men at the time, with 8 or
10 or 12 men crowdin?: up around us, each .one of us there.,
,Jlith a knife in his hand and whiskey smelling on his breath,
· those knives didn't look too good. It didn't look to me as
· thouirh they meant just to wliittle a stick.
Q. Did anyone ever make a pass with one of tlie knives T
A. Nobody made a pass at me.
Q. You sav vou had talked to some of the laborpag·e 935 } ers before about joining. Had they refused, when
vou talked to t11em before?
A. No. sir, they lrndn't. They ~eemed to want to get lined
out to join it, hut they never could make up their minds and
311 of them ~et- toA"ether.
Q. What does it cost to join the Paintsville Local Union Y
.A. The Carpenter's Local 1
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Q. Yes •
.A. It cost $50.
Q. What are the dues!
A. $1.50 a month.
Q. So these laborers would have had to pay $50 to join f
A. I don't know what the laborers' initiation fee is, and
I don't know what their dues would have been. I never looked'.
it up. But I think it was $10 that it cost them to join.
Q. Did you see any picket signs on the worH You were
.there on the 26th, you say?
A. There wasn't any picket signs at the schoolhouse.
Q. Were there any anywhere .else f
A. I didn't see any on tl1e 26th~ I didn't go over to the
tipple whe.~e t_hey were working1 where some of them bad
put up a picket sign, I understood.
Q. You understood they had put up a picket sign?
A. Yes, sir.
page 936 } Q. ,vhat did yon do with the cards that you got
signed up by the laborers Y
A. I turned ove:r what cards I got signed up to Bob Poe,
Robert Poe.
Q. Yon don't know wbat he did with them, do you f
A. No, sir, I don't.

•

•

•

.

Q. Who filled in the cards that you got sig·ned t
A. I filled them in.
Q. All you asked the man was to sign his name!
A. Yes, sir.
Q. Do you know Iiow many yorr filled in 1
A. I don't remember the number I filled in.
Q. You didn't fiJI them all in, did youf
A. No, sir.
]\fr. 1\fullen : I have no more questions.
page 937 } Mr. Robertson : If Your Honor please, I offer
this witness" testimonv at Paintsville and ask
that I be permitted to read it to tlie· jury and introduce it in
evidence in corroboration of the testimony the witness gives
here today.
Mr. Mullen: I object to tl1at, Your Honor.
The Court: I sustain the objection.
Mr. Robertson: That is an. J\fr. Hackwortll.
The Court: Stand aside, Mr. Hackworth.
(Witness excused.)
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)fr. Robertson: l\fr. Robert Hackworth.
Whereupon,
ROBERT HAClnVORTH
called as a witness for Plaintiff, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Robertson:
Q. Mr. Hackworth, yonr name is Robert Hackworth f
A. Yes, sir.
Q. I will ask you to speak loud enough for all these gentlemen to hear you, please.
Where do you live 'f
A. Riceville, Kentucky.
The Court: ·where?
The Witness: Riceville, Kentucky.
Mr. Robertson: R-i-c-e-v-i-1-1-e. I have been
page 938 ~ out there.
Tl1e Court: Mr. Hackworth, talk as loud as I
am talking so all these g·entlemen can bear you. ·
By Mr. Robertson:
Q. How far is Riceville from Paintsville 1
A. It is about 15 miles.
Q. How far is Riceville from the Laburnum site in Breathitt
CountvY
A. f would sav it is 25.
Q. How big a·town is Riceville?
A. It is not much of a town nt all, just a small village.
Q. How old are you, Mr. Hackworth?
A. 38.
Q. Are you a brotl1er of Mr. Norman Hackworth and Mr .
•John Hackworth, who have both testified here this morningT
A. Yes, sir.
Q. What kind of work do you do?
A. Carpenter work.
Q. Where are you working nowt
A. I am not working at rnrpenter work now.
Q. Are you a member of any union Y
A. Yes, sir.
Q. What union Y

(
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A. 646, Paintsville, A. F. of L.
Q.
ere you working for the Laburnum Construction Corporation in July, 1949?
A. Yes, sir.
Q. I call your attention now to the week that began on
Monday, the 25th of that ,July. Tell us where you were working then. Do you remember where you were working then?
A. Pardon me?
Q. I say on the week tliat commenced on ifonday,, July 25,
1949, were you working for Laburnum then?
A. Yes, sir.
Q. Where were you?
A. At the schoolhouse.
Q. Do you remember whether or not you had had any talk
or heard any talk of ,villiam Hart before that l\fonday?
page 939

~

,v

:M:r. Harris: We object to that on the ground it is hearsay.
Mr. Robertson: It ]ms the same purpose.
The Court: Do you lrnve anything more you want to say?
:M:r. Robertson: It is t11e same objection he has made time
and again, Your Honor.
The Court: The objection is overruled.
Colonel Harris: Of course every time he asks the question we have to object.
The Court: That is true.
page 940 ~ By Mr. Robertson:
Q. Do you remember whether or not you either
had anv talk vourself with Robert Hart before that Monday
morning or whether you heard any talk by him before that
Monday morning?
A. No, sir, I did not.
Q. When you went to work that Monday morning, ,July 25,
at the schoolhouse, did an~"thing happen tliat day or did you
work on through the day?
. A. The 25th 7
Q. Yes.
A. We worked througl1 the day.
Q. On Tuesday, tl1e 26th, what happened?
A. There wasn't anytl1ing- happened that I knowed of on
the 26th. You mean on the 26th of July f
Q. Yes.
A. Sure.
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Q. There is a calendar there which you can watch to keep
your mind straight.

•

•

By Mr. Robertson:
Q. "\Vere you there at the schoolhouse when Hart cmne there
with a crowd of men!
A. Yes, sir.
page 941 } Q. Tell what happened .
.A. You want me to tell when he came there the
:first time or the time with the crowd of men 1
Q. I want you tell the first time he came first, and then the
second time. Tell about the first time first.
A. It was on the 21st or 22nd of July, the best I remember,
that he came there. He asked UR to join the United Construe':'
tion. He said ""\Ve are taking this job over.'' "\Ve told him,
"No, we wouldn't join," that we already belonged to a local.
He said, ''"\Yell, you make up your minds. We are coming
back." He said, "I am going· to take this job over. If you
work l1ere you are going to have t<? join up with us." So he
left. Then on the 26th, the following· day, he came back with
a bunch of men. He came up to the schoolhouse where we
were working.
Q. How many men would you say were with him 1
A. I would say there were--the best of my memory, 30 or
40, I guess. It could have been more.
Q. Tell the jury wlmt happened when tl1ey came there to
tl1e schoolhouse.
A. They came up, and they just rushed right up on us and
crowded rig·ht up and said, '' All right, boys, we are here now.
Are you going to join up with us or not,'' and we said "No,
we are not." They said, '' All right, if you are
pag·e 942 } not you are ~roing- to have to quit work."
.
I said to l\fr. Hart, ""\Vell, let's talk just a minute." "No," he said, "I have no damned talk for you." He
said, "You fellows are just going to have to quit, that is all
there are to it. "'\Ve don't want to have to get rough with
you.''
We all just quit and went up to eat our luncl1. It wasn't
liardly the lunch hour, but we quit. I don't remember how
manv there were, but he told some of them to sfav there and
sec that we di<ln 't work any more. He said, "The rest of us
will go down to the tipple.''

,
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e went up there and sat there and ate our dinner, our
lunch. Then after we ate our lunch we gathered our tools
all up and put them in our boxes and went down to the company's store there. Then those men came on down to the
tipple.
Q. ·when Hart and his men came there to the schoolhouse,
was it a bunch of men that you knew or were they strangers f
A. They were strangers, most of them were. There may
have been-I never looked, you know, to notice them enough
to see if there were any in the bunch. They were in a crowd.
There may have been some of the boys that I worked with
there before as laborers, but I don't-Q. Were any of them drunk!
A. There were part of tl1em that were acting
page 943 ~ drunk, you kuow, like they had been pretty tight,
I will sav.
Q. Did you smell any liquor!
. A. Yes, sir ; I did.
Q. Did you see any guns f
A. No, sir.
Q.
as there any cussing there "l
A. Yes, sir.
Q. "\Vha t words did you Iiear used f
A. I said to Hart, "Let's talk a minute,'' and he said "I
have got no God-damned talk for you.''

"r

•

•

•

..

•

The Witness : Those men there were cursing· around, you
see, and every time Hart would say something, they maybe
would curse~ and you know., backing him up something like
that.
By Mr. Robertson:
Q. Did anybody call yon a ~on-of-a-bitch t
A. No, sir.
Q. Did they call you anything else!
A. No, sir.
Q. How many did they have you outnumbered?
A. I guess we were outnumbered, the best of my opinion
we were outnumbered six to 1.
Q. After you gathered up your tools you say you went
wbereY
pag·e 944 ~ A. We went back down tbe road apiece there
to a company store where we left our cars and
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things and we loaded our tools in a car. Those men that
guarded us there until we quit work, went on down to the
tipple where the rest of the gang went.
Q. Did you go on down to the tipple l
A. No, sir; not that day.
Q. WhyY
Mr. Harris: "\Ve object to that, if the Court please, as calling for an uncommunicated mental operation.
The Court: The objection is overruled.
·
Colonel Harris : ·we reserve an exception.
By Mr. Robertson:
Q. Why didn't you go down to the tipple?
Colonel Harris: Same ruling.
The Witness: They said they were g·oing to stop everything, so I knew we had to stop up there. I just never drove
on down to the tipple. I waited there until the rest of the
gang came out. ·
By Mr. Robertson:
Q. Were you scared to go to the tipple?
Colonel Harris: Same objection.
The Court: Same ruling.
Colonel Harris : An exception.
page 945

~

By Mr. Robertson: .
Q. Were you scared to go to the tipple!

Colonel Harris: Same objection.
The Court : Same ruling.
By Mr. Robertson:
Q. Will you answer the question?
A. Sure.
Q. Wbyt
Colonel Harris: Same objection and exception.
The Witness: I figured they would have trouble or something down tllere and I didn't want to g·et involved enough
to maybe get hurt or be killed or something.
By Mr. Robertson:
Q. Did you attend the meeting of Paintsville local that
night?
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A. Yes, sir.
Q. Did you hear what went on there?

Colonel Harris : May we have an objection on the ground
of hearsay to this line of questioning?
The Court: The objection is overruled.
The Witness: I heard a part of what went on there.
By Mr. Robertson:
Q. State what went on there so far as you heard it.
A. Well, it was late after the meeting started when I got
·
in, and Mr. Bryan was there. He, was talking
page 946 ~ about wanting us to go back to work. Some of the
boys said to him, "Will you put on a pair of carpenter overalls and lead us in there to our joM '' He said
''Yes, sir; I will.''
Q. ·was anything said about whether they would carry
guns or not if they went back?
Colonel Harris: Your Honor gave us an exception to this
line?
The Court : Very well.
them said "If you go back there
The Witness: .Some
you are liable to get killed if you are not protected some
way."
Mr. Bryan said, "No, we don't want you to take any guns
or anything."
·
·

of

By l\Ir. Robertson:
Q. Then did they make any arrang·ement as to how they
would go the following day?
A. Yes, sir. They were supposed to meet at Salyersville,
and all go in together.
Q. Did you go over there the next day?
A. No, sir. I went through there, but the gang had all gone
in. I went in late.
Q. Did you go on over to the job site after the other men
had gone ahead of you¥
A. Yes, sir.
Q. About what time did you get over tl1ere?
·
:
A. I suppo~e it was 8 :30, maybe nine o'clock.
pag·e 947 ~ I wouldn't say for sure.
Q. What was the situation wl1en you got over
there?

United ~onst.
•
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•
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.
.
A. When I got over there I noticed the man over at tha
tipplem so I n~vcr ,vent ori over to 'the 'job ·myself. !'stopped
at the office. I noticed they· were· :fixing· to come out with
their tools and things and: T just never went on over.·
· Q. Did you sort of hang back a· little and go back over
there late on purpose?
A. You mean after they came ouU
Q. No, I meanA. Sure.
Q. From Salyersville.
A. Yes, sir ; I did.
Q. Why did you do that?
Colonel Harris: Same objection and exception.
The Court : Sarne ruling.
The Witness: I couldn't make up my mind to go back to
work. I just dreaded to go in '.there and probably start work
nnd maybe get killed or something·. I· didn't want to do that.
I :finally decided to ~:o. I intended to work if they were working and had everything settled down. I wasn't sticking my
neck out.

•

•

•

•

•

•

•

•

page 948}

•

CROSS EXAMINATION.
. Bv Mr. Mullen:
Q. You say you talked to Mr. Hart on the 21st or 22nd?
A. Yes, sir.
Q. Did you report that talk to anyone?
A. Yes, sir.
Q. To whom?
A. Some of t11e members who were working.
Q. Do you know whether it was reported to :M:r. Delinger 7
A. No, sir; I don't know whether it was reported to Mr.
·
Delinger or not.
Q. Those who came with l\fr. Hart, you say you knew some
of them, that some of them lrnd worked with you: Were
those that you knew or atnong those you knew some of the
laborers on the La~urnum job?
·
0
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.A.. Those that came with him, the best I can remember,
it seems that I had seen two or three of those laborers that
I had been wo1·king with. I couldn't call their name because I
never found out many of their names. I never fooled with
them too much.
Q. You just recogniz~d them as some of the laborers tl1at
· you had been working with?
A. That is right.
page 949 ~ Q. At the meeting on tl1e night of the 26th of
of the Paintsville Union, Mr. Sublett was the man
who asked :Mr. Bryan the question was he not t
.L\.. I don't remember.
Q. Whoever asked, you remember the question being asked ·
as to whether he would put on overalls t
A. Well, no, I don't remember just exactly who asked him
the question to do that, but I heard it mentioned and heard
whoever it was as it, but I don't remember at this time who
it was.
Q. You remember that the question was asked?
A. Yes, sir.
Q. Wasn't the question asked Mr. Bryan, "Will you put
on overalls and lead us across that picket line¥
A. No, sir; not as I remember it.
Q. You don't remember that T
A. No, sir.
Q. Did you see the picket signs there t
A. No, sir.
Q. You didn't see any of them f
A. I did not.
Q. ·Did any of your fell ow workers report to you that
there we1·e picket signs 7
A. That there were picket signsf
Q. That there ,vere picket signs there.
page 950 ~ A. I heard some of the boys say something
about there being some sig·ns .there, but I don't
know what they were-. I never seen them.
Mr~ Mullen: I have no furtlier questious.
Mr. Robertson: I have nothing further. If Your Honor
please, I offer in evidence tl1e testimony of this witness at
Paintsville and ask that I be allowed to read it to the jury.
Mr. :Mullen: Same objection, Your Honor.
The Court: The objection is sustained..
Gentlemen, we will recess for Inn ch and come back at 2 :15.
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(Whereupon, at 12 :50 o'clock p. m. the Court was recessed
until 2 :15 o'clock p. m. the same day.)
page 951

~

AFTERNOON SESSION.
2:15 p. m.

Mr. Robertson: Jack Patrick, please.
This witness has not been sworn.
·whereupon,
JACK PATRICK
called as a witness for Plaintiff, having been first duly sworn,
was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Robertson:
Q. Mr. Patrick, your name is Jack Patrick?
A. That is right.
Q. How old are you 7
A. 42.

Q. Where do you live?
A. Paintsville, Kentucky.
Q. What kind of work do you dot
·
A. At the present time I am engaged in the mining business.
Q. What kind of work were you doing in July, 1949?
A. Carpenter work.
Q. Do you run your own mine property?
.A. I do now~ yes, sir.
Q. How many men do you work there!
A. From 12 to 18.
page 952 ~ Q. Do you just dig the coal out and load it in
a truck and sell it yourself?
.A. That is right.
Q. Are you affiliated with the A. F. of L. local union in
Paintsville Y
A. I am a member of it.
Q. Were you a member of it in July, 19497
.A. I was.
Q. Were you working for Laburnum Construction Company
in Breathitt County, Kentucky in July, 19497
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A. I was.
Q. I call your attention now to the week that began July
25, 1949, the Monday of that week. vVere you working there
that day?
A. I was.
Q. Before that time did you receive any report that the
United Construction \Vorkers were going to run you off the

jobt

A. I did.
Colonel Harris: Just a moment, please. ·v..re object to that
on the ground that it is illegal, irrelevant, immaterial, incompetent, and ·hearsay.
The Court: The objection is overruled.
Colonel Harris : \Ve ask an exception.
If the Court pleases, in order to save time and to speed
up the trial, can we have objections to every quespage 953 ~ tion of that sort that deals with a rumor or report
with reference to what they were to expect, and
an exception?
Mr. Robertson: There is no objection.
Mr. Allen: No objection.
The Court : Very well.
By Mr. Robertson:
Q. What was the report you g·ot as a member of the union
that the United Construction "\"\Torkers were going to run you
off the jobY
A. That they were coming in there and were going to take
the job.
Q. On Monday, July 25, where were you working!
A. I was working· at the bottom of the hill on the mine
tipple.
Q. Did anything happen that Monday, did any trouble occur that day?
A. No, sir; I don't believe there did. I believe it was on
the following Tuesday.
Q. Tell what happened there that Tuesday while you were
there. what vou saw and heard and did
A Well, tliis fell ow-it was noontime and we were all having lunch at this time.
The Court: Mr. Patrick, take your lmn<l away from your
face, please.
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The ·witness: "\Ve were in the shed and were
all having- lunch. This fellow Hart, as I later
found him out to be, comes in the building first.
We were sitting there not paying much attention to him. I
was sitting -there on a horse. He walks up and begins talking to me. I don't remember the exact words that he used
now. Anyway he said it was their job and they was taking
the job over. He asked us if we would like to join up with
them and work witl1 them.
page 954

~

Bv Mr. Robertson:
"'Q. What was your answer to t1ia t 1·
A. I didn't answer it because I was nothing more than
steward on the job at that time and our business agent by
that time had walked into the building and he taken over. I
didn't say anything else.
Q. Were you the steward 01~ the job there then!
A. That is rig·l1 t.
Q. When this conversation occurred between Hart and l\fr.
Bert Preston, the business agent, about how many men do
you think were there in tlle toolhouse t
A. It wasn't a very large building. There weren't but
about 12 or 20 foot. It was full. I would say 25.
Q. "\Vha t was the conversation between Hart and Preston
and Arnett, if Arnett came into it¥
A. When Hart said he was taking· over the job, I don't
know how it was, but anyway severalThe Court: Talk louder, Mr. Patrick.
The ,,ritness: There were some pretty harsh
words passed there, and there was a disturbance
there, a racket about to start. That is when Bert Preston
gets into it. Hart says he would take over. He could go and
brins- 600 men out of Beaver Creek and take the job over.

page 955 }

By Mr. Robertson:
·Q.
A.
Q.
A.

"\Vas there any cussing going on!
There was.
What words did )Ton hear pass?
He said they could kick our damned ass off the job.
Q. Did Arnett take any exception to anything that Hart
said?
A. Yes, sir ; he did.
·Q. What did Arnett l1ave to say about iU
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A., I jnst can't quote exactly what the man said. I have forgotten.
Q. What is the upshot of iU
A. That is when everybody was getting loud and rough ..
Some fellows on the outside of the building, all rushed the
building, crowded the door. Even the outside and all, they
were jammed full in there.
Q. Were any of them crowded up around the windows and
doors¥
A. They was.
Q. Did any of the men go back to work after
page 956 ~ lunch that day Y
.
A. You mean the A. F. of L. ment
Q. Yes, sir.
A. No, sir.
Q. Did y.ou go back Y
A. I did not ...
Q. Why!
A. Well,Colonel Harris: On each one of these "why" questions
may we have an objection throughout the rest of the case to
save time. It calls for an uncommunicated mental operation
and invades the province of the jury.
The Court: You may save the point.

By Mr. Robertson:
Q. vVhy didn't you g·o back to work that afternoon f
A. The fact of the matter., they throwed a picket line on
it in the :first place and in the second place if they hadn't,
I wouldn't have gone back. They threw a picket on it and
if they hadn't tllrown a picket on it I wouldn't have gone
back.
Q. ·whyf
A. There are too many fellows there talking too big for me.
Q. Were you scared to go back f
A. It didn't suit me to go back, no, sir, I didn't.
Q. Did you go to tlle union meeting in .Paintspage 957 } ville that nigllt?
A. I did.
Q. We have been over tllat pretty thoroughly. I don't
think we need go into all that again.
Did you meet with others at Salyersville the next day,
Wednesday, to go back out to the jobt ·
A. I did.
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Q. Did you go together or go separatelyf
A. We all went pretty much together.
Q. "Why!
A. Well, so if anything started we would all be together
on it. We went more or less in a gToup so we would all be
together.
.
Q. When you got out to the job site did you go down toward
the tipple?
A. I did.
Q. Did you see anybody down there at that time 1
A. I believe there was one fell ow.
Q. Did you have any talk with him?
A. I did not.
Q. Then during the course of the morning on "\V ednesday
did you as the steward have any talk with the men th~re in
the toolhouse or in any of the buildings there at the job site Y
A. I called a bunch of men off from work.
page 958 ~ Q. About what time was that?
A. I would say that was an hour, possibly an
hour and a half after they started to work.
Q. Why did you pull them off the work f
A. Unsafe.
Q. Had any reports· come to you that anything was going
to happen in particular about running them off the job that
dayY
A. Nothing-one fellow who worked on the tipple all the
time was a United Mine ,}forkers, an electrician. I went up
on the tipple and he came up to me and said, '',Jack, what
are you doing, putting these men back to work?'' He said,
"Don't you know we are with these boys, too?" Then I
called them all off the tipple.
Q. What is the reputation of the United Mine "\Vorkers
there in Kentucky for pulling rough stuff and running people
off the jobs T
Colonel Harris:
e object to that question~ if the Court
pleases. It is higl1ly prejudicial and improper. It is no way
to charge. responsibility in a ~]aim of this sort.
Mr. Robertson: It ~roes rig·ht to the heart of the case.
They have intimidated they quit work because they wanted to
honor the picket line.
.
The Court: A re you g·oing to ask him about
page 958-A ~ any particular event?
·
Mr. Robertson: Yes.
The Court: I will allow the queRtion.
Colonel Harris : We reserve an exception.

,v
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By Mr. Robertson:
Q. vVhat is the reputation of the United Construction
Workers about being rough or gentle in running people off
jobs in eastern Kentucky t
Colonel Harris: Same objection and exception.
The Court: Same ruling.
The Witness: They just walk in on a job and demand it
and take it over. They are bad that way.
By Mr. Robertson:
Q. Do you know of any instances where they have don~
that?
A. l do.
Colonel Harris: Same exception and objection.
By :Mr. Robertson:
Q. Can you name some of them f
Colonel Harris: May I have an objection and exception to
all the questions on this line to save repeating·?
The Court: You may save your point.
By Mr. Robertson:
Q. ·wm you name as many as you can., any of them that you
can, where you have known them to run men off
page 958-B ~ the job in the same way that they ran A. F. of L.
men off the Laburnum jobY
A. There was a job going on at Beaver Creek, a tipple.
They took it all over and put them off the job. They had a
lot of trouble there. The same way in Prestonsburg, a construction job, non-union outfits. They put tllem off. They
came along and taken our job from us. I believe that is all
that I recall at the present time.
Q. Did you know about that wl1en you called your men off
the Laburnum job?
A. Part of it.
Q. Was that one of the reasons you called them off'r
· A. I knew what had been in the past, yes, sir.
Q_. Did you notice any drinking among Hart's men there
on Tuesdayf
A. I didn't see ·anybody drinking-, no, Rir.
Q. Have you ever seen Hart since that Tuesday that he
was there?
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A. I have.
·Q. When and ·wliere?
A. In front of the Howard Hotel, t1ie following day..
Q. Is that in Paintsville?
A. That is right.
Q. Did you have any conversation wit}} him there?
A. I did..
Q. What was that conversation?
page 959 } A. He was sorry, that he didn't mean to take
the job in that way and put us fellows all out of
work. AU he wanted was us to sign up with him and go to
work for him, that they were in need of carpenters.·He wanted
us to g-o back to work.
Q. Did he say you could go back to work over there without signing up with him 1
A. No, sir.
Q. Did he still say you would have to sign up?
A. That is right.
Q. What did he say you would do if you went to work with·out signing up?
A. It wasn't mentioned.
l\fr. Robertson: The witness is with you.

CROSS EXAMINATION..
Bv Colonel Harris :
·Q. Do you know John Arnett?
A. Ido.
Q. How long have you know him f
A. On this one job over there.
Q. The rough talk started in the toolhouse when John Arnett told Hart, "You are a damned liar,'' didn't itY
A. I couldn't answer that. I don't know. I don't remember that.
Q. You don't remember thaU
page 960} A. No, sir.
·
Q. You do know tlrnt your business agent, Bert
Preston, touched .John Arnett on the shoulder and said in
°Rubstance, '' You sbut up. I will take charge." You remem'ber tlmt., don't you Y
A. I don't remember that.
Q. "\Ver.e you in the toolhouse?
A. I was in the t.oolhouse, yes, sir..
Q. And it is just 12 by 20 f e-et.
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A. I would say that, yes, sir.
Q. ·And you didn't hear anything that Bert Preston said f
A. Yes, I did.
·
Q. Said to John Arnett ·r
A. I don't remember it in that way. Bert Preston was
over next to this door a11d John Arnett was over here, the
way I remember it now.
Q. They weren't where he could touch John Arnett y·
A. That is the way I recall it.
Q. Then did you hear in there Mr. Preston, your business;
agent for your local, tell Mr. Hart if they would set up a
picket line your union would honor it¥
A. He did.
Q. You heard that, didn't you T
A. He did.
page 961 } Q. Did you hear Bert Preston say, "A man
standing out there isn't enough. You must put
up a sig·n." You heard him say that, didn't you t
A. Hart said he would put up a sign out there. Preston
said he wouldn't accept anything like that. That it had to
be a legal picket. Hart said he wonlcl do it. Preston said,.
"If you do it that way we would have to honor your picket.''
Q. He used the phrase, then, in that conversationJ that it
would have to be a legal picket t
A. He did.
Q. Are you positive about that!
A. I am swearing it.
Q. Have you talked to anybody about what happened in
that toolhouse in the last six months T
A. Yes, sir.
Q. Who have you talked to about it f
A .. Practically all of us have talked it. ·we talked it among
us and discussed the wlioie thing.
Q. Practically all of you 'l
A. Yes, sir.
Q. How many times lmve you all discussed in a meeting of
your local union what hnppened out there on that occasion f
A. I wouldn't state tbe exact number of times.
Q. In your best judgment. Does it come up
·page 962 f every meeting night f
A. It docs not.
Q. How often does the union meet f
A. At that time we were havin~ two meetings a month.
Q. You couldn't give us any idea of the number of occa-
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sions on which you all as members of 646 have discussed this
case since it happened?
A. No, sir; I wouldn't.
Mr. Robertson: ,vait a minute. Have you finished your
answer?
The Witness: No, I clidn 't.
Bv Mr. Harris:
..Q. Go ahead and finish.
A. Sometimes it would be talked two or three meetings
straight.
The Court: How manv? I didn't catch that.
The Witness: Maybe ..two or three meetings straight we
discussed it to some extent. Maybe we would go another two
or three meetings and it wouldn't be mentioned. For that
reason I just wouldn't state the exact times it was discussed.
By Colonel Harris :
Q. Did the union., your local union, or your international
union take any action on having you men of the A. F. of L.
union come over here to be witnesses in this case Y
page 963 ~ A. No, sir.
Q. The international union didn't have anything to do with itY
A. I never heard a word from the international union.
Q. And your local union?
A. No.
Q. Did you all agree in these discussions in the local u~ion
about this case that you would come over here and testify 7
· A. I never heard that.
Q. How long lmve you known that you were coming over
here to testify in this case¥
A. This past Thursday.
Q. ·who gave you the word to come?
A. My father.
Q. Is he a member of the union?
A. That is right.
Q. ,vas your father out there that day?
A. Out where Y
Q. At the job site of Lahur_num Construction Company on
July 26, 1949. "\Vas he workmg there then?
A. He was working on the ioh. I don't know wliether he
was on the work that particular day or not. I just don't recall that.
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Q. ··who was it that told Hart, ''You pulled a
picket on us''? You used that phrase on your
direct examination. Yon pulled a picket. vVho
was it who told Hart that t
A. That he pulled a picket!
Q. Yes. I understood you to use that expression on your
direct examination.
A. Preston told him it had to be a legal picket before he
would not cross it.
Q. You don't r~call using the phrase "You pulled a picket,''
in the last half hour?
A. Preston told him if he put a legal picket up there he
would have to honor it.
Q. You have told us that. l\fy question was about the
phrase "pulled a picket'' that I understood you to use on
your direct examination.
A. I don't know what you mean by pulled.
Q. All right, I didn't c~ither. That is why I was asking.
In this conversation with Hart he said there had been a
misunderstanding, that what he wanted to organize was laborers, didn't he Y
A. I never heard that.
Q. When he was out there that day, did they ask you to
join the United Construction vVorkers?
A. He did.
Q. Did he ask the other carpenters to join the
page 965 } United Construction ·workers?
A. I would say half the fellows on the work
were in the toolshed havin~ lunch when ]1e walked in and told
us we could join up with him. It was their job and they were
going to take it.
Q. You didn't hear him ask any of the laborers to join,
did yout
A. As a matter of fact, I don't think there were any laborers in this business at the particular time.
Q. During the time they were out there you didn't hear him
ask any carpenters' helpers to join, did you 1
A. There were no carpenters' helpers on the job.
Q. So all that you saw out there was them asking carpenters to join, is that rig·ht?
A. That is right.
page 964

~

page 966}
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C.. H. PATRICK
a witness called for the Plaintiff, having bee-n .first duly sworn,

was examined and testified as follows:
DIRECT EXAMINATION..
By Mr. Robertson:
Q. Mr. Patrick, your name is C. H. Patrick?
A. That is right.
Q. Are you the father of J\Ir. Jack Patrick, who just testified?
A. I'm the father of ,Jack Patrick. I think I am following
him. As far as I know I am.
Q. How old are you, Mr. Patrick.
A. I am 68.
Q. W11ere do you live? .
A. Paintsville, Johnson County., Kentucky.
Q. Are you a member of any union Y
A. American Federation of Labor.
'Q. What is your local?
A. 646, Paintsville.
Q. What kind of work do you do?
A. Carpenter.
page 967} Q. Were you working- for Laburnum Consttuction Corporation in July, 1949?
A. I was.
Q. I call your attention now to the week beginning Monday,
,July 25. Before that time ai;; a member of your union did you
get a report that the United Construction Workers were coming to the Laburnum job in Breathitt County and run you
all off?
A. Yes.
Q. What was the report that you got about that?
A. The report we g·ot was that they were coming in and
running us out. They claimed it was their work and they
were ~·oing to have it.
Q. Where were you horn and raised Y
A. Johnson Com1ty, Kentucky.
Q. Is that the adjoinin~· county to Breathitt?
A. No, sir. Magoffin County is tl1e county in between the
two.
Q. Do you know Floyd, Johnson, l\fagoffin, and Breathitt
Counties?
A. Quite well.
Q. ·what is their reputation for law abiding or law .breaking!
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A. Well, our local newspapers get a nation-wide reputation
as being bad. In some cases I think they erred ;
page 968 } in others maybe not, but at any rate the reputation is not good.
Q. Were you working out there at the Laburnum job site
on Monday, July 25, 1949 t
A. I was.
Q. \Vere you working up at the head house or down at the
tipple!
·
A. I was up on top of the hill at the head house, I assume
you call it.
Q. Were you expecting the United Construction Workers.
there that day?
A. Any minute.
Q. Did they come that Monday!
A. Not to where I was.
Q. Did you do a normal day's work on that Mondayf
A. No, I did not.
Q. What were you doing!
A. Keeping my eyes open for something, these visitors we
expe.cted
Q. What is thatY
A. Keeping my eyes open for the visitors tlmt we was expecting.
Q. Did you see any? Were you scaredT
A. Well, no, I won't say I was scared but I didn't feel
safe.
page 969 ~ Q. On Tuesday,, July 26, were yon working up
on the hill or down at the tipple7
A. The dates now are a little indistinct in my mind. I
wouldn't say positively about the date. The way I recall it,
the next day we didn't anyone work.
Q. You recall the occasion when Hart and the group of
men first came to the job site °I
A. Yes, sir; very distinctly. I was notified over the telephone, from the bottom of the hill up to the top, what was
taking place.
Q. Did you go down f
A. I did not.
Q. WhyY
A. I had my own personal interests to look after.
Q. Did you go clown there at any time during- the progress
of the trouble or did you stay up on top of the hill!
I stayed on top.

A:

Uniteq

9~p.~t. 'f~rlfij~~ y. L~b~fn~~ poµ~f·

Corp.

C. H.. Patrick.
. ...
•

9. ·when you left work did yqu gq ~own to see what ~as
gomg on?
·
- A.· I did not. There was a different route entirely to th~
toP. qf the 4m from
l~iglnvay t4at l :µi~de to. ~o tq
the othe~ fellow~ ":ent t~ tl}e tipple. · I c~me around tpe ~p
of the hill, to the mterscchon back here to come off, an · I
q~dn't go qo,pi to t~e tippl~ site a~ ~ll.
·
''':'.
Q. :Qi~ y~µ ta~e a cl1ff~r~nt r~~te horn~ th~~
~ p~e yotlll gen~ra~~y t~~~' qr u~~ tl1~ ~ame

'Ytat

~ne

n~r
w~r t~Jt
!

r~g~ WP

g~n~r~ y goT

A.. I took the same route home that I usually take, altho-qgh
it was a little different that evening, becaµse · this trotjble
came up and the fellow I was ri<ling with went on, and left·me
~tranqeq. So .I ,:vaite<l · th~1:~· p~ th~·
-~f the ~·oad fRf '
lfttle wh1fe unw ~pmeolie mc~~4 ~~ up.
Q. Did·you go back to the JOb site the nc;t fl~Y1
4-. 'ro tbe ~omprPY offic~, o~ly.
.I
Q. 1Vh~t 4app·enpd_ wµ~n yqu g~~ p~c~ th~re th~ pe~t q~yJ
A. There were quite a· few strangers to me, J~~~t µi1Hmg
around from one point to another. Nothing particular took
place. Mr. Bryan there tried to get us to go blJ,ck to work, and
we absolutely refused. He walked down the slope toward the
~n~~lr a~.d 8:l~~ to,ya~·cJ tµ.e t~pple· Jµ~t p~lo1v. th~ rR!ld t9~re
Ffff? a htfl~ JH~Jr~t ~ign .stup~ ,1p th~P~ qn ~ little $tic~.
went q.9w1· n ~nq qlui,~,J¢cl it o~t
t~~ grpupd and tpre~ it PY~f

siµ~,

the hill.

"·

+-·

·

~t· r

·fl~

' · ·

'

· -

·' .·

He G. ~711
.. ~ ~.aG~ HP anq said, '' po·, WQ p-n; no~ yqu qon 't 1l,ve
tq cross ij p~~~~t Hne t9 ~R to W?rJr. ''
·
·

At· that particular time, as well as all ~p~~rs, tJ1~~e .carP,~P:ters were represented by a spokesman, whicl1 was our steward..
ij~ tqJd Mr. Bry~H t}p1t w~ ~b~Pl~t~ly r~f~s~d to go P.Y~f
page 971 ~

1 tq wqr_.
t,1~r~
·
--Q. ,ve1·e you present whe1~ any cony~r~~ti~l1
among the men oc~~~·f~P H~~rP pi t}le toql ~1oq~~f ·

A. I was not.
·
Q. On that day?
A. I was not.
th~·, Did you ever have any ~~nY~r~~tipn wit!i ffart

4. l

~f}er

cfoi.

t J'!tiJf\h\ tiext a,y
11

11fter a)) t4/s Jmppe»ing ip.
!lreathitt County. This took place in Paintsville,· f~:q:tu~~'
m Johnson County.
· -1 •
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Q. "'\Vhere did you see Hart Y
A. I saw him on the streets in Paintsville; also in our
Local office.
·
Q. V{hen you first saw him, what was the conversation
between you and Hart, or any conversation you heard between
Hart and anybody!
A. ·when I first saw him, I didn't get any part of the conversation. He was talking on th~ street to some of the other
fellows. I didn't get any part of the conversation until we
met him in our headquarters, local headquarters.
Q. Union Hall f
A. That is right.
Q. What happened there?
page 972 r A.. He tried to apologize. He said that it.wasn't
his intention to take our job. Quite a little conversation took place.
We finally had him to admit that he was only wanting us to
go back to work under his contract, sign up with him and go
back to work.

•

•

•

•

•

Q. State whether or not Hart said anything would or would
not happen to you if you tried to go back there and work
without joining up with the United Construction Workers?
A. He said we could not go.
Q. What is the reputation of the United Construction
Workers in Eastern Kentucky about running people off the
work, A. F. of L. men f
page 973

r

Colonel Harris: The same objection we assigned to the same question as to the United Mine

Workers .
The Court: The same ruling.
Colonel Harris: "'\Ve note an exception.

Bv Mr. Robertson:
WQ. Wbat is tl1eir reputation?
A. Not good.
Q. Do you know of your own knowledge of any other jobs
that they_ have run people off of, like they did the Laburnum
A. F. of L. men off the Laburnum job?
A. I do.
Q. Will you name some of them Y
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A. Oil Springs school job in Johnson County, Kentucky.
Q. Any others T
A. The name of the firms I can't state. Two or three on
:Beaver Creek, but I wouldn't s.ay the firms.
Q. On Beaver Creek t
A. Yes, sir, Floyd County.
Q. Any others t
A. I don't know of any 'Others..
Q. Did you know about their general reputation for running
JJrople off when you advised the men not to go back to work
for Laburnum?
A. I beg pardon; I didn't get that.
Q. I don't think it was a proper question. Strike
page 974 } it, please.
Did you know the general reputation of the
United Construction vVorkers in Eastern Kentucky at the
time this trouble occurred there on the Laburnum jobf
Colonel Harris : Same objection, and exception.
The Court : Same ruling..
The Witness : I did.
Mr. Robertson: The witness is with you.
CROSS EXAMINATION..

J3y Colonel Harris :
Q. Mr. Patrick, are you an active member of 6467
.A.. I am.
Q. Have you been attending the meetings fairly regularly
for the past year and a half?
A. The past 8 years.
Q. The past 8 years 7
A. Yes, sir.
Q. At one time you were an officer in the Local, weren't
-vouf
·· A. Never; no, sir.
Q. You have never been an officer T
A. No, sir.
Q. Practically ·every time you all have a meeting, there is
:a discussion of what happened over there at the Laburnum
job site, isn't there Y
.
page 975 ~ . A. Along at the time this was taking place, yes,
.sir.

~~

~·~vre~,- Ptm;t

~f .!:PP..~~~~ ~f :Vfrgfajai_.

(!.ff. ffi!ric~~
Q. I xµ~an since.
A. Since? .No, sir.
Q. +P. t~ese rcgul~:r ~eetiµ~ t:p~t y~u ha~e attcnd_ed for
the past 6 months, h~ve you 4eard al\y discussion at the meeting of what happened over' at the Labu~n~1~ job sitef
A. I have not.
·
Q. You have not
Now, Mr. Patrick, on this ~~c~gion, yqu w~re up at th~ head
µq~s~, ~~r<.m 't yqp t
.. ~: li:tanart didn.'t come np to the head hom~e, cµ.q 4~ Y
A. He did not, that I know of.
Q. y qµ d~qp. ~t ~~~ ¥im # tbe -~eml P~\1S~, qid you y
A. I did not. · ·
Q. "¥ C?H ~tq:f~ ~iay~ ~~y convers~tiq:o. with him up at the
l}e~d boµ~e ·y · · · · ·
. "A: I c:lid·npt..
Q. Noiie of the men with him came up to the head house,.
did they? ·
A. If they did, I don't know it.
Q. You were wide awake. You wer~p't ta'!ri:qg a ~ap tp.at
.day at that time?
·
A. I wasn't taking a nap, but there were plenty of places
they cp~Jd corµe up ~t~!~ ~nd w_e not see them.
page 976 ~ Q. You -didn't hear any of them in any conversation with anybody on July 26, q.iq. yop. f
A. I wop ?t ~I].~W~f ~l!~t q~~~ptop, fpr tp.~ si~pl~ r~~~~n tp.at
I don't recall the dates very d1stmctly.
Q. I 1Yill try tp help ypu out.
~rr, talJ.ri~g ~bout the qay
that it is alleged that Hart"and some 35 or 40 or 50 or 75 men
came up to the ~abnrnnm job sife;··afong' iµ' J~fr.: . . .
A. No, sir, I didn't talk to him at all that day.
Q. You didn't talk to anv of the other
that were with
H.
..
·····'--· . ~,:t1_
· ·A. No, none of Hart's representatives.
Q. And nobody in Hart's group made a:qy threilt$ to you
on that occasion, did theyf ·
·
'· ·
A. They did not.
~. ~.OQ~dy iµ, ;H~~i~~ gT(!RP. iP:a11r~4 ypµ oy tq~t cu~~~~jpl) f.

+

·men~

A. r.vhe ,did · ot
·, ·
·
Q. E~e~tlii/g that you hEJ,Y~ b~en t~~tffyfng about, that
1uip.
P.~~~~ QJ;I tJHlt RP~a~io.µ1 ~.~ j~,,t 'YYfft Y~V ~gve he§.rq qth,
...~rl..
piopie
say f · ·..
·
· ·
·
A. No.
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:Mr. Robertson: Let him finish. \Vait a minute.
The \Vitness: ,vhat I have been testifying, in two or three
instances I told you we had a conversation with :Mr. Hart in
the officepage 977 } By Colonel Harris:
Q. I am not talking about a conversation in the
office. I am talking about what happened out at the job site.
A. 0. K. Then repeat your question, will you, please!
Colonel Harris: Read it to him, please, Mr. Dudley.
(The question was read by the reporter.)
The Witness: At that particular time, yes.
Colonel Harris : If the Court pleases, in view of the positive admission of the witness that all his testimonv as to what
Jrnppened on that occasion was hearsay, we move the Court to
exclude that testimony, and to direct the jury to disregard it.
Mr. Robertson: If Your Honor please, it is what came to
this man as a union member, as reports of what was happening
to other union members and what was going to happen to him
if he didn't watch out. It is relevant for those reasons.
The Court: The motion is overruled.
Colonel Harris : \Ve reserve an exception.
Bv Colonel Harris :
.,Q. You have testified about the United Construction
·workers running somebody off the job at Oil Springs, off the
Oil Springs school job, is that rig·htf Did I get the name right?
A. That is right, yes, sir.
ere you working on the Oil Springs school
page 978 } Q.
joM
A. No, I was not.
Q. Were you present on the Oil Springs school joM
A. I was.
(J. Were you there at the time that the United Construction
Workers came an<l ran them off?
A. I was not.
Q. Everything you have testified about the United Construction Vv orkers running· them off the· Oil Spring·s school job
was what you had heard somebody else say afterwards,
wasn't it?
A. I wouldn't say that. vVe had been in conference with

,v
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the officials of the construction ~ompany, and I wouldn't
e:x:~ctly answer your question that way.
Q. You mean the construction company that was putting
H up?
A. That is rig·h t.
Q. But you had not been in conference with any member of
the United Construction \Vorkers on the job, had you?
A. No, I had not.
Q. What you have testified is what another group, the
contractor, told you, is that right, the construction contractor?
When you say they ran them off the Oil Springs school
job, you are repeating information that you got from the
contractor Y
page 979 ~ A. Did I say that they ran us off that job Y
Q. I thought you did. ·what did you say?
A. I didn't sav that.
Q. Do you remember mentioning the Oil Springs school job
here this afternoon?
· A. Ido.
Q. ·what did you tell us about it? I didu 't hear you right,
maybe.
A. I answered your question, but what it was, I don't recall.
Q. It wasn't my question. It was a question of Mr.
Robertson's.
A. Whoever's question it was, I don't recall it.
Q. You don't recall what you said about the Oil Springs
school job.
You also said the United Construction Workers had run
you off of two or three jobs on Beaver Creek! .
A. I did not make that statement.

•

•
page 980

~

•

•

•

•

•

Q. When I said "ran you," I didn't mean you personally.
I meant A. F. of L. unions.
Now, what was it that you said before about A. F. of L.
unions being run off Beaver Creek Y
A. I didn't mention it.
Q. You didn't mention A. F. of L. unions, but you said
_somebody was run off the job on Beaver Creek, didn't you f
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..A. I don't recall that I said anything about Beaver Creek.
Q. You don't recall mentioning Beaver Creek within the
fast 15 minutes on exarn.ination by Mr. Robertson, is that
1·ight f
A. No.

page 981 }

Colonel Harris: I believe that is all
RE-DIRE:GT EXAMINATION.

By Mr. Robertson:
_
Q. Mr. Patrick, when you were ·up on the top of the hill
there, the day that Hart and his men came to the tipple, could
you look over the edge of the work and look down there and see
theml
·
A.. I could very plainly, and watched very plainly.
Q. Did you ever go back to work after that over there f
·A.. I did not.
Q. ·why?
A. I didn't feel it was safe.

.

•

•

•

•

•

•

•

•

•

page 982}

CHESTER TRIMBLE,
called as a witness on behalf of Plaintiff, having been :first
,duly sworn, was examined and testified as follows:

DIRECT EXAl\HNATION.
.Bv Mr. Robertson:
.. Q. Mr. Trimble, your name is Chester Trimble7
A. Yes, sir.
Q. Where do you live?
A. Barnett's Creek, Kentucky.
Q. How far is that from Paintsville?
A. Seven miles.
The Court: Mr. Trimble, talk loud so these gentlemen over
l1ere can hear you. Try to talk just about as loud as I am talking now.
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By Mr. Robertson:
Q. How far is your home on Barnett's Creek from the Laburnum Construction Corporation job site in Breathitt
County, Kentucky 7
A. Somewhere around 38 miles ..
Q. How old are you t
A. Twenty-four.
Q. What kind of work do you do f
A. Carpenters work.
Q. Where are you working nowf
page 983 ~ A. At Oxford, Ohio.
.
Q. Are you a member of any union f
A. Local 646, A. F. of L., Paintsville, Kentucky.
Q. In July; 1949, were you working for Laburnum Construction Corporation Y

A .. I was.
Q. Breathitt County.
I call your attention now to the week which began July 25,.
1949. Before that Monday, had you got word, as a member
of your union, that the United Construction ·workers were
coming to run you off the job T
A. I heard rumors of it.
Q. Were you working at the job site on Monday, July 25t

A. I was.
Q. In what part of it were you working?
A. I was working on the third floor.
The Court: Working wheret·
The Witness: Third floor.
By Mr. Robertson:
Q. Of the tipple f
A. Of the tipple.
Q. How high is that off the groundf
A. I guess it was around 50, maybe 60 feet.
Q. Did anything happen there to stop your work that
Monday!
page 984 } A. No, sir.
Q. Then did yon go back to work there the next
day, Tuesday!
A. I did.
Q. Were you still working up· on the third floor of the
tipple?
A. Yes, sir.
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Q. ·was the tipple running?
A. Yes, it was.
Q. "\Vould the coal come in higher up than where you were
working, or even with you, or lower than you?
A. It came in on the side of the tipple down the hill, on the
hucket line.
Q. ·what was the first thing unusual, if anything, that happened there that Tuesday when you were working there on
the tipple?
A. Nothing happened while I was working on the tipple.
It ,vas while we were eating dinner.
Q. "\Vhat happened then 1
.
A. I was sitting· in the tool shack eating dinner, and I didn't
hear anybody say anything about anybody coming. I looked
up ancl the door was crammed full. They were crowding
in pretty fast.
Q. Then what happened t
.A.. Mr. Hart came in, and he talked to Jack
pag·e 985 ~ Patrick. He said he had come over there to take
the job over. Jack didn't say too much to him.
He told him that Bert Preston was our Business Agent, and he
was over there.
The Court: Don't talk quite so fast, Mr. Trimble.
The ·witness: He told him to see Bert Preston; that he was
representing us as our Business Agent, and to do his talking
-to him.
Bert came in there then, and Bert asked him what right he
had to do that. He said he had the laborers signed up. Bert
said, "That doesn't have anything to do with us, then," and
asked him to see some of the cards.
He wouldn't show him none of the cards where he had them
~igned up. Bert asked, "Have they took their obligation T"
And he said, ''No.''
He also went ahead to say that, by God, we were doing their
work, and they were going to have it.
Bert said, "Well, we can't do that. ,ve have got a contract." He said, "V/e have got to stand up with it."
He said, '' You ain't going to work unless you sign up.''
Bert said, ''What are you going to do to keep us from
working!"
He said, '' I am going to stop the job.''
Bert said, "How?"
He said,' 'I will put up a picket line.''

Supreme Court of A:t:,peals of Virginia.

950

Chester Trimble.
Bert said, "A picket line, according to law, we
can't cross it."
He said, '' I will send a man over there at the
foot of the stairs.''
Bert said, '' By God, we will go by him. He doesn't mean
nothing standing there.''
So he wrote out a picket sign and took it over there and
hung it up. Bill Haslam made him take it down. He went
ahead to say that he would take it over to the road and they
didn't want to have to come back the next day and walk it.
Bert said, "·we will work, sure as hell."
He said, ''You go to work, and within two hours I will have
;300 men from Beaver Creek, and we will kick your ass out of
the holler.''
page 986

~

Bv Mr. Robertson:
· Q. During that episode there in the tool house, did you hear
anv conversation between Hart and a man named Arnett?
A. Yes, I did. John Arnett was in there, and he said,
'' Hart, you told these boys a god damned lie. You can't back
up a god damned word of what you said."
Bert got hold of John and said, '' J olm, I will do the talking.
That is my job."
Me and my father, we went over and put our
page 987 ~ arm around John and sort of got things quieted
down. It looked like there might be trouble start
time. The boys were moving around a little bit and pulling there shirts for some reason or another, putting their
itands in their pockets, and this, that, and the other. It don't
look too damned hea]thy for a while.
Q. You weren't scared, were you?
. A. I don't know whether I would be scared or not, but I
like to live, the same as anybody else.
Q. Did you go back to work any more that day?
A. No, sir.
Q. Why?
A. By God, they said not to. They said to be damned sure
we didn't.
Q. Were you scared to go back to work?
A. Well, to be honest, sir, yes, I was. I mean, I wanted to
live, as I said before.
Q. Did you go to the union meeting that night at Paintsville 7
A. Yes, sir.
Q. We have been all over that, so I won't go over that again.

any
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Did you go back out to the job
cdnesday morning, the
':27th?
A.. Yes, sir, I did..
page 988 ~ Q. Did you meet with the other people and go, or
go hy yourself?
A. No, we all got together in Salyersville, a filling station
over there.
Q. ·w1iat did you do that for?
A. "\Ye figured it would give us a little better chance. The
TOads in there are out in the woods. They had just been
lmilt. We :figured that in case of any trouble, it might give
11s a little bit more chance.
Q. ·when yQu got over to the job site, where did you go?
A. I stopped over at the office.
Q. What happened there!
A. There was a picket sign standing clown there where they
-said it would, and said not to cross it. I didn't cross it. I
staved on this side of it.
~Ir. Bryan, he went down and picked if up, and what he did
with it, I don't know. I think he threw it over the hill, to the
best of my memory.
He walked on over and was wanting us to go on to work.
He was persuading pretty hard like. V\T e tried to tell him he
didn't know wliat he was talking about; that he was from
Richmond and ,ve were from down there, and we knew how
them fellows done things down there.
Some of the boys went on over to the job with him, to the
tool shack. I stood around a while and then
vage 989 } moseyed ori over, too. vVe were all in the shac~
there, and he kept on wanting ns to go to work,
mid begging us to go to work. He said if that was up in Richmond, they would run them damned fellows off there. They
wouldn't come off their work at all for them.
I know personally I told Mr. Bryan "this ain't in Richmond.
1,ltis is in Breathitt County, and these fellows down here
don't run very damned good. There is a hell of a lot more
df them than there are of us.''
The Court: Did vou hear thaU
The Witness: ( ~mid, personally I fold l\Ir. Bryan-you
l1N1 rd the pa rt I told him, he was from Richmond. He said,
''If it was in R.ichmond, the local up he1:e would pay no attention to that.'' I said, '' Mr. Bryan, this ain't in Richmond.
'rhis is in Breathitt County, and they have got us outnumbered
tt great deal." I said, "\Ye can't eve~ think about going baek
to work.''
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Ev Mr. Robertson:
..Q. Did you hear Jack Patrick ever say anythlug there that
clay about whether you would go back to work 01· noU
A. Yes. He was the steward on the job. He toldMr. Bryan
it looked too dangerous for him, and as the steward he
wouldn't insist and didn't want uone of the men to- go. back to
work for fear some of them would be hw.·t.
Q. \Vere you scared to go back to work t
page 990 ~ A. I didn't go back to work, sir.
Q. W'hyt
.A. I guess you would say I was scared ..
Q. Have you ever been back to work over there since then t
A. No, sir, I never have..
Q. Why!
.A. After they lost their contract,. and they took the job
over, I just never did go baek, sir.
Q. What is the reputation, if you know, of the United Cons;truction Workers about running people off jobs. in Eastern
1{entucky, A. F. of L. men t
Colonel Harris~ Same objection, and exemption, to this
line of questioning.
The Court : The sa:me ruling. .
The ·witness: The A. F. of L. men:f

By Mr. Robertson:
Q. Yes.
A. It has been pretty hard. I know or two jobs they took
them from the A. F. of L.
Q. \Vhat two jobs were those¥
A. That was the United Steel eoal tipple at Lynch, Kentucky, and I think it was the Greenbrier Company over·where
they built the Dewey Dam. They were moving a graveyard
over there, and they took a job over there.
page 991 ~ Q. Did you ever see Hart a:ny after that datef
A. Yes, I saw him in Prestonsburg once after
tl1at.
Q. Did you have any talk with I1im°l
A. I talked a few words with him. I went up there to look
nt a truck¥
Q. ·what did he have to sa:y thenf
A. 011, I1e was sort of talking about that job over there·.
He said we should have went in with him. He went far
enough to say1 "Y0t1 boys used your he·ads when you didnrt
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go to w:ork OYer there that morning, because," he said, "I
had men spotted all around that tipple." He said, "I had a
hunch below it and a bunch above it.
·
l\Ir. Robertson: The witness is with you.
CROSS EXAMINATION.
Bv Colonel Harris:
·Q. ·where did you say you were born?
A. Paintsville, Kentucky.
·
Q. ·were you raised out there in Paintsville, Kentucky?
A. I was raised partly in Paintsville and most of the time
in Barnett's Creek. After I was about 6 years old, I was
raised in Barnett's Creek.
Q. Have you spent all your life, practically, in Kentucky,
up until the time of this Laburnum job T
A. The bigger part of it, sir.
Q. And you tell the jury that you, a Kentucpage 992 ~ kian, born and raised out there, were scared Y
A. Sir, when a man damn right tells you not to
do something·, you better not do it.
Q. '\'f\T as there anybody hurt out there on that occasion T
A. You mean on the job?
Q. Yes.
A. No, sir; as I know of, there was no one hurt.
Q. Was anybody hit?
A. As I know of, there was no one hit,Mr. Robertson: Let him finish.
Go ahead.
The '\'f\Titness: ~but they would have been.
Colonel Harris: Will Your Honor exclude that statement Y
I asked him if anybody was hit, and he said, "No, but they
would have been."
The ·witness: I said thev could have been.
The Court: Let him finish his statement, and then make
your motion.
· Colonel Harris: Had vou finished f
The Witness: I said there could have been; it would have
went far enough to call their hand and done what they ordered
us not to.
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Colonel Harris: ·we move to exclude that statement.
Mr. Robertson: I think it is relevant, Your Honor, to show
whether they were just making out like they were
page 993 ~ scared when they weren't, or whether they were
actually afraid to go in there. They have made
it very obvious that they are going to claim they weren't
scared, but they didn't want to cross the picket line.
The Court: The Court will allow it for what it is worth.
Colonel Harris: We reserve an exception.
By Colonel Harris :
Q. In your judgment, there were about 150 of these men,
.weren't there¥
- A. There was a pretty good buncl1 of us.
Q. My question was: In your -judgment, there were about
150 of these men?
A. I didn't count them, sir, but there still was a pretty
good bunch of them.
Q. Will you tell me what your judgment was as to whether
there was 150 of them Y .
A. There was a way up towards 100-therc was, I would
say roughly, just looking the crowd over, that there was in
the number of 150.
Q. Diel this 150 men divide up after you saw them, or did
the 150 stick together 1
A. vVhat do you mean, sid ,vhen they ]eft the job, orQ. ~o, as between the schoolhouse and the tipple and the
office.
page 994 ~ A. vV'hen they came there, I was· in the tool
shack eating dinner, and they were all out there
when I walked out of the toolhouse after the talking had done
been done. Thev were scattered around there.
Q. Did you see a group of them go into the toolhouse?
A. I was in there when tbe)T came in there, sir.
Q. Did you stay in there, or did you leave?
A. I stayed in there until well after he started to put up
the picket line. When all the talking was done and he started
to put up the picket line, I came on out.
Q. John Arnett started the rough talk in the toolhouse,
didn't he?
A. That is rigM.
Q. He called l\fr. Hart-he said, ''You are just a God
damned liar,'' didn't he Y
A. He sure did, sir.
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Q. Is that fighting talk out in Kentucky1
.A. Well, it could be,-

Mr. Robertson: Let him finish. Wait a minute.
The ·witness: -but he didu 't say that until after Hart
~aid we were doing their God damned work and they were
going to have it. That is pretty hard talk, too.
Bv Colonel Harris :
·Q. Did anybody, either Mr. Hart himself or any of these
men who were with him, offer to pit Arnett, to
page 995 ~ mistreat him physically in any way, when he used
that language to Mr. HarU
A. There wasn't none of them hit him, sir, but there were
several of them went in their pockets and were fumbling
:around their shirts, and Bert g·ot him quieted down, I think,
myself, just in time.
Q. You think Arnett would have brought on some sort of
troub~e if your Business Agent hadn't stopped him?
A. I don't think Arnett would. I think the United Construction men would.
Q. They didn't do anything, did they?
A. No, they didn't do anything, but I think they were in
the notions of doing something.
Q. You think that with 15 or 20 men there in the toolhouse,
the mere fact that :Mr. Preston touches one of the A. F. of L.
men on the arm and says, "'Let me do the talking," you think
that kept any trouble down right there?
A. Well, it kept trouble down, yes.· I think if John Arnett
had went ahead and talked too much, it would have started.
He got stopped so quick that they didn't hardly get their
morale up in time, that is all.
Q. But there wasn't any doubt in his saying what he did
loud enough for everybody in that toolhouse to hear, was
there 1
A. There was a lot of noise going on in there,
page 996 } sir. Everybody was talking like they usually do,
and I know a number of them heard it.
Q. What was said about a picket sign or a picket line there
in the toolhouse f
A. The only thing-he tolcl him the only thing we would
possibly recognize Vi7ould be a legal picket line, according to the
laws of the Brotherhood.
Q. He used the word ''legal,'' and '' according to the laws
of the Brotherhood'' f
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A. The law of the picket lime-, that is ..
Q. You said just a minute agoA. Not just a man standing up there, but one stuck in the
ground.
Q. You said a moment ago that he said "one tbat was legal
according to the laws of the union,'' didn't yout
A. Of the union, all unions, that is right.
Q. You heard Bert Pl'eston say that in the toolhouse?
A. In words to that effect, I sure did. I don't know whether
he worded it just like that, but he meant that would be the only
possible way that we could quit.
Colonel Harris: vVe move to exclude the statement, '' but
he meant that would be the only possible way we could,'' as
not responsive to my question.
Mr. Robertson: I think it is responsive.
The Court : I will grant t!le motion. The
page 997 ~ motion is sustained.
Gentlemen, disregard that last statement of the
witness..

Bv Colonel Harris :.. Q. Are you still a member of the union °l
A. 646f
Q. Yes .
.A.. Yes, sir.
Q. How long has it b-een since yon went to a union meeting
clown there 1
A. It has been tl1e first of this month. vVe just have a
meeting onc-e a month.
Q. I thought you were living sornewhcl'e ont in Ohio.
A.. My home is down there, sir. I come back every other
week encl. It is only a little bit over 200 miles.
Q. How many meetings have you attended down there, of
Local 646 in Paintsville, during tI1e past 12 months!'
A. I guess I have attended the most or them.
Q. How many wonld be f
A. That would be 12. We have one each month.
Q. At how many of those meetings I1ave you A. F. of L ..
members discussed what happened over at the Laburnum
Construction Company's job sitef
A. I couldn't tell you just the number of tllem, sir. It has
·
been talked in one or two meetings, and maybe it
page 998 ~ would miss one or two, and then maybe be brought
np again. Just bow many times it was ever
named in the hall, I couldn ''t tell you.

United Const. Workers v. Laburnum Const. Corp.

957

Chester Trimble.

Q. But that has been one· of the chief. topics of discussion in
your union for over a year, hasn't it Y
A. No, sir, not altogether.
Mr. Robertson: Let him finish, please. He hadn't :finished.
The ·witness: It often has been brought up in the l1all, but
it never went into great discussion or anything like that.
page 999

~

By Colonel Harris:

Q. ,vm you name some subject outside of the
regular routine matters that have to come up in a union
meeting, will you name some other subjectA. You mean that has to come up in some or does come up
ju ours f
Q. Your union has a regular system of transacting its
business T
A. That is right. You see, we have-go ahead and ask
your question.
Q. I am not talking abont the regular system where you
start at the top and come down with your program, but will
you name any other subject that has been talked as much in
your union <luring the past 12 monthsA. As that has Y
Q. Yes.
A. vVe have a very small union, sir, and we don't have a
great deal of business. That is the reason we have only one
meeting a month. About the only thing that we discuss in our
union-we don't have too many jobs down there, in fact we
haven't got a contract now. We have the regular routine that
you go through and new members, if there are any, and paying
the bills, and if anybody knows of anyone's getting work, and
ihat is about all we have at the union meetings. ·we don't
have too many carpenters and we don't have any
page 1000 ~ contracts at the present.
Q. My question was, do you know of any subject that has been discussed as much in those union meetings
as thisA. Yes, sir, either of them I named has been talked as much
as that, because that hasn't been talked a great deal in the
past year.
Q. Did you hear Mr. Hart on this occasion on the 26th of
,Tuly say anything about c>arpenter helpers and laborers Y
A. You mean them having them signed up f
Q. Yes.
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A. He said he had them signed up, yes, sir.
Q. You beard that yourself?
A. I heard that he said it.
Q. Was that said in the toolhouse ¥
A. That was said in the toolhouse. Our business agent
asked him to see the curds and he wouldn't show them to him

and he asked if they had taken the obligation and he said no9
sir, they hadn't taken the obligation yet.
Mr. Robertson: Let llim finish, please, Mr. Harris.
The Witness: That is all I had to say.
Bv Colonel Harris:
"'Q. Had you really :finished that time?
- A. Yes, sir.
Q. All right. That was close enough to where there was no
chance for you to misunderstand what was said f
page 1001 ~ A. That is right.

Colonel Harris: That is all.

RE-DIRECT EXAMINATION.
Bv Mr. Robertson:
"'Q. ·when Hart and his men came there on ,July 26 did they
have the A. F. of L. men outnumbered!
- A. I would say, sir, at least three or four to one.

•

•

""

RE-CROSS EXAMINATION.
Bv Colonel Harris:
·Q. You testified on direct examination that you knew that
United Construction ·workers ran men off the job at United
Steel. Were you working at United Steel?
A. I wasn't working up there, sir, but the Hazard localnot the Hazard. It was the Harlan Local had the contract
with the company. I think out of Chicago. I think that is
where the company was from that ,vas building the tipple.
We had tbe second order for furnishing men for the tipple
after the closest local furnished their men. We were the next
closest. I know that is what happened to the job. I wasn't _
on the job, but I was up there.
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'Q. You were not on the steel job at allf
A. I wasn't on it .at all, sir.
Jmg·e 1002 ~ Q. You say you were up there. ,vhere do you
meanf

A. I was up at the tipple site, not at the time it happened,
but a very few days before, and the United Construction Company, I will go far enough to say this, had three or four men,
l imagine they were big orders, and they were talking about
the job and this was after the A. ~.,. of L. had already signed
the contract, and there was one big guy, Pe<lrouli, or something like that, said it didn't make a God-damned what they
<lone in Chicago; that they were taking that job. I heard that.
I.heard it myself.
Q. You heard that out at Inland SteeU
A. Right on the tipple site, sir, at United Steel.
Q. Did you happen to be present and hear some other organizers say something at the Greenbriar job!
A. No, sir ; I didn't.
Q. All of this testimony that you have given about the
Greenbriar job was stuff that you heard afterwards, wasn't
it 1
.
A. It was in the papers, sir, so I figure it was more or less
true. I know one guy up here was working on the job, a
tCa rpen ter.
Q. You g·ot your information out of newspapers?
A. The biggest part of it I heard, but I know it was true.
I know they quit work all at once.
Colonel Harris: "re move to strike all of the
vage 1003 } testimony of this witness as to anybody being
run off the job at Greenbrier for the reason that
his testimony now shows that all of his knowledge is hearsay.
Mr. Robertson: It is common knowledge all out through the
mountains there. It is admissible as evidence for what it is
worth to show that this episode on the Breathitt County was
just parf of the general pattern that they foloow throughout
eastern Kentucky.
The Court: The motion is overruled.
Colonel Harris: "\Ve reserve an exception .

•
RE-DIRECT EXAMINATION.
Bv Mr. Robertson :
~Q. When Hart was there on the 26th did you see his men do
anything to any of the laborers to make them sign up 7 ·
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.A.. There would be two or three of them gang around with a:
pencil, just push it right in their hand and say, "Sign this
or you won't work another day on this job." One of them
asked me myself to sign up and I said, "I am a carpenter, I
belong to the A. F. of L., I can't sign up.''
He said, "You will sign up if yoa work any more.''
That was some of Hart's associates, I figul'e, maybe next
to him. I don't know.
Q. Did you ever see Hart after that date Y
page 1004 ~ A. Yes, sir.
Q. Did you have any talk wit11 him?
A. I saw him at Prestonsburg. I had a few words with
:him. ·
Q. I believe I covered that ..
,vhen vou were in the toolhouse there and tl1e men were
shuffling., around and reaching in their shh·ts, show us how
they were doing it.
A. Some of them were just doing their shirt like that and
some of them were putting their hands in their pockets, and
just holding them in there sort of doing like that. I figured
they were opening a knife. That is usually what they do. I
have· seen a lot of that done dow:n there..
Mr. Robertson: I have no other questions:.
The Court: Further questions, Colonel Harris f

. RE-CROSS EXAMINATION.
Bv Colonel Harris :
..Q. You figured they were opening a knife in their pocket,
although you couldn't see any knives?
A. I couldn't see, Mister, but I have lived down there. I
was raised down there and I know how it goes.
Colonel Harris: That is all.
The Court: All right, stand aside.
The ·witness: I didn't have that answer finished, Your
Honor.
The Court: All right, have a seat.
page 1005 } The Witness: As I say, I was raised down
there. I have saw knives- come out of men's
pockets already opened, and they were found to have opened
them before thev took them ont.
- The Court: Did you see any knives on this occasion!
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A. Outside of the shack. AR I remember, there were no
knives in anybody's hands in the shack, although there could
have been and I didn't see it because it was pretty well full.
Outside on the ground most of them had knives open whittling
and this, that and the other.
The Court: Any further questions?
RE-CROSS EXAMINATION.
By Colonel Harris :
Q. You didn't see any man with a knife make a pass at
anybody else with the knife, did you 7
A. How do you mean that, sirY
Q. Make a slash at anybody with a knife.
A. No, sir. If they had they would have hit him, :Mister.

•

•

•

•

•

•

page 1006 ~

•

PARIS TRIMBLE
called as a witness for the Plaintiff, having been first duly
sworn., was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Robertson:
Q. Mr. Trimble, is your name Paris Trimble Y
A. That is right.
Q. How old are you, l\f r. Trimble t
A. I am 59.
Q. 59f
A. Yes, sir.
Q. Where do you live?
A. I live in Johnson County, Kentucky.

•

•

•

•

Q. Are you a member of the A. F. of L. Local 646, Paintsville, Kentucky Y
A. Yes, sir.
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Q. On July 26, 1949, were you working for the Laburnum
Construction Corporation at Paintsville, Kentucky?
A. No, sir; not at Paintsville I wasn't working.
Q. I meant in Breathitt County Kentucky.
page 1007 ~ A. Yes, sir.

•

•

•

•

Q. Were you in the toolhouse out on the job site on Tuesday morning, July 26 when Hart and his men came in there?
A. I went in the toolbonse after Hart come.
Q. ·what happened in the toolhouse while you were in
there?
A. tlolmny T. Arnett and Hart were having a discussion.
Q. ·what did they say to each other as far as you heard?
A. Johnny T. Arnett called Hart a God-damned liar and
said he couldn't prove nothing that he liad promised his men.
Q. Then what happened when he called him a God-damned
liar?
A. Me and Bert Preston began to try to get him quieted
down.
Q. Did you succeed?
A. Yes, sir.
Q. You don't look very big to me, and you are not young-.
How did you happen to stay in there and be trying to quieten
him down?
A. I had some good friends in there and I had
page 1008 ~ my son in there. I thou~ht if trouble might occur I might he of some assistance.
Q. vVere you an officer of the union at that time?
A. I was vice president.
Q. Did you go back out to tl1e job site the next day, whieh
would have been Vl ednesday morning?
A. Yes, sir.
Q. Did you meet with the other members of the union to
go or did you f!O by yourselH
A. We met in a group and went. together.
Q. ·where did you meet?
A. At Salversville.
Q. "\Vhy did you meet to f!O top;ether f
A. We didn't feel safe going- alone.
Q. When you got out there to the job site did you see Mr.
Bryan do anything?
A. Yes, sir..
Q. \\That did you see him dot
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A. I seen him get out of the car and walk down and pick
.n sign up which was setting on the right of the road up on

:some rocks.
Q. ·what did be do with iU
A. He threw it over in tlie weeds.
Q. Then what happened 1
A. He come walking back up the hill.
page 1009 } Q. That didn't surprise you any, did it 7
A. It certainly did. It surprised me.
Q. ,vhy did it surprise you?
A. I didn't 'expect to see him walk back.
Q. Why?
A. ·well, I knew the reputation around that country and
the leaves were green everywhere.
Q. What do you mean by that?
Q. They bad plenty of place to hide.
Q. Did you go to work that day t
A. No, sir.
Q. You haven't been back to work out there since Y
A. No, sir.
Q. After Mr, Bryan pulled down the picket sign did you
go down near the tipple?
A. Yes, sir; I went over to the tipple.
Q. Did you see anybody over there around the tipple?
A. Yes, sir.
Q. vVho were they?
A. We had some men around there, and then Henry Starr
was there., and a few of us carpenters were around.
Q. Did you see any people there who identified themselves
as being from the United Construction Workers?
A. I don't believe I seen anvbodv identified t11emselves to
me, that said they were United° Construction Workers.
Q. Where wer~ tliey?
page 1010 } A. I went out and saw a man wl10 was sitting
on some kind of big crate and I sat down by the
side of him and tallrnd to him a few words.
Q. ,vhat was the subject of your conver~ation with him f
A. He asked me if we were going- to try to work, and I told
]iim I didn't think so, or some words like that.
Q. ·what did he say to that?
A. He says, "If you men works~ there will be plenty of
men here in a little bit and they will come rough.''
Q. Did be say how man~T would be there 7
A. I don't know whether he said the numl)er or not. I don .,t
recall it.

'
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Q. Did he make any mention of Mr. Bryan there Y
A. Yes, sir.
Q. What did be say about him Y
A. He said "if that fellow out vonder with the straw hat
on and if that big--bellied son-of-a-bitch comes out here he
will be picked out of that pond here and be won't walk out.',.
Q. Did they call Mr. Bryan a little squirt with a straw hat

onY
Colonel Harris: Objected to as leading.
page 1011

~

By Mr. Robertson:
Q. State whether or not he called Mr. Bryan

anything.
A. He said, '' The fell ow with the straw hat on.''
Q. Who is the fellow he referred to as that big-bellied sonof- a-bitch Y
A. That was Delinger.
Mr. Robertson: The witness is with you.
CROSS EXAMINATION.
By Colonel Harris :
Q. How many men would yon say were with Mr. Hart f
A. Sirf
Q. How many men would yon say were with Mr. Hartt
A. I would say we were outnumbered from three to five.
Q. My question was, how many meu would you say were
with Mr. Hart.
A. Sixty to 75.
Q. Did you say 60 or 75 f
A. Somewhere in that neighborhood, sir.
Q. When you went in the toolhonse I will ask you if this
did not happen : Hart said to Bert, and by Bert I mean Bert
Preston, ''Yon will not hnve any more work,'' and Bert said,
"We will as sure as hell work if yon don't put on a picket.''
Do you recall hearing thatf
A. Yes, sir.
Q. And Hart said, "'Ve will sure put on a
page 1012 ~ picket,'' and he got a piece of cardboard and
wrote a picket sign out and told one of the boys
to start carrying.
A. Yes, sir.
Q. And that is the way it I1appenedY

•

•

•

•

•
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The ,vitness: Yes, sir; that is the way it happened.
Colonel Harris: That is all.
The "Witness: As I reeall it.
Mr. Robertson: If Your Honor please, they examined this
witness from his deposition in Paintsville and therefore I
ask that I be permitted to read it to the jury. He wns reading from it there, page 83. He just called my attention to it.
You can't just pick out one piece out of its context.
l\i r. Mullen : He just got some information to ask a question. He didn't ask him if he hadn't testified so and so.
Mr. Robertson: Yes., he did.
page 1013 ~ Mr. Mullen: He didn't ask him did you testify so and so. Had he done that you could have
put it in but he didn't do it.
.
Mr. Robertson: I don't care whether he did it or not, he
has examined this witner-:s from his deposition in Paintsvi11e,
Kentucky and he cnnnot deny it and I am entitled in fairness
to this witness and in fairness to this Plaintiff to read tl1e
whole thing to the jury to see whet.her or not this witness is
consistent or inconsistent. They have opened it by using
it for their purpose. They having brought it in, I am entitled to use it.
Mr. Mullen: There was no reference to it, Your Honor.
He didn't say did yon testify so and so in a deposition.
Mr. Robertson: He did. I asked him what page and he
said page 83.
Mr. Mullen: You asked where he ~ot the information from.
But he didn't ask him '' Did you te~:;tify so and so.''
The Court: The objection is sustained~
Mr. Robertson: The objection is sustained?
The Court: The ohjcctiou is ~ustained.
l\f r. Robertson: Exception for the reasons stated.
You may stand aside, ::\fr. Trimble.
('Witness excused.)
page 1014

~

Mr. Robertson: "Mr. Monroe F. Sublett.
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Whereupon,

1'IONROE F. SUBLETT
a witness ca11ed for Plaintiff, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Robertson:
Q. Mr. Sublett, your name is Monroe F. Sublett?
A. Yes, sir.
Where do you live?
Paintsville.
How old a re you 1
53 years old.
What kind of work do you do T
A. Carpenter work.
Q. Are you a member of the Paintsville Local 646, A. F.

Q.
A.
Q.
A.
Q.

of L.Y
A. Yes, sir.
Q. How long have you been a member of that union?
A. Nine years.
Q. In July, 1949, were you any sort of officer in the union T
A. Yes, sir.
Q. What office did you hold T
A. President of t11e local.
page 1015 } Q. I think I can ~kip a lot of tl1is.
Were you working for the Laburnum Construction Corporation at its Breathitt County job on the week
that began July 25, 1949?
A. Yes, sir.
Q. Take Monday of that week, wliere were you working?
A. Up at the head house at the top of the hill, the strip
mine.

•

•

•

•

Q. Did you pnt in a full day\; work that clay, tbat Uonday,
July 25, up at the top of the hill?
· A. Yes, sir.
Q. Then on the next day., Tuesday, July 26, did you go
back to work?
A. Yes, sir.
Q. On tllat day were you working up on top of the hill or
down at the tipple?
A. Working Rt the same place.
Q. Did anything; unusual lmppen that day?
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A. We were up there working and I heard that the United
Construction were coming, and along about 12 o'clock in tho
day I seen some cars come across by the office at the foot
of the hill, while we were off for dinner. It
page 1016 } wasn't but a little bit until Miller, I believe it
was, was high. line man up at the telephone, and
lie said the men arc down there. But we worked all day that
day and they never did come down to where we were.
Q. ·when you got the message that tbey were down there
did you go down to the tipple f
A. No, sir.
Q. Why!
A. I was employed at the top of the hill.
Q. Then, take Wednesday, July 27. Did you go back out
to the job site to work that day i
A. We went back.
Q. Before I come to that, did yon attend tlw meeting of" the
Paintsville Union on Tuesday night?
A. Yes, sir.
Q. "\Ve have been all over that so I won't go into that again.
Then the next day, Wednesday mornin:o:, did you go back out
to the job site hy yourself or how did you go ·1
A. We went in a group.
Q. -where did you mceU
A. We met over there at Salversville.
Q. v\Thy did yo11 go in a group·?
A. Some of them thought it was best that we all go together.
page 1017 } Q. When you got over to tlie j.ob site did you
see l\f1·. Brvan there?
A. Yes, sir; Mr. Bryan was there.
.
Q. What happened?
A. He wanted to know how many were going to work, and
tlte bovs didn't talk much. We liadn't much more than got
there until the truck rolled up with some men in it. We sat
around there a little bit and directl).,. a fellow approached me
with a card. I never taken his card and looked at it. He
Raid his name was Robinso11. He said he was representing
the United Construction as their business agent out of Pikeville. He said, '' Are you fellows going to ,,.,.ork, are you going- to recog-nize om· picket line?"
I said, "Where is your picket line?"
He said, "Right down there.''
I said "Whereabouts rigl1t down there f"
He looked and he never -could see no card up. Tliere was
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nobody walking the picket line down there but there was a
man standing down just across the road from where the picket
had been, up kinda on the edge of the other road., that turns
down across the creek.
Q. Then what happened t
A. e fooled around there a while and I went over to the
tipple directly. Some of tl1e boys had already gone over.
· - ·when we got over there I fooled around there a
page 1018.~ little bit and then I got with Jack Patrick and
.
we went up through the tipple. Mr. Delinger
e all got tocame up there, Laburnum's superintendent.
gether and decided we would cease for a day or two and see
if it wouldn't die down. Yv e all went home.
Q. Were you scared to go to work that day?
A. Well, we didn't go to work.
Q. \Vhy didn't you go to work?
A.
e didn't because we thought" it was the best not to go
to work.
Q. Why did you think it was best no to go to work?
A. If you had been in tl1ese places you would soon find out
down in that part of the country.
Q. When you went down near the tipple did you see any
spotters down there for United Construction ·workers Y
A. I seen two men sitting over on a pile of lumber, and I
passed out and I just don't recall who it was who said there
is two spotters. You had better be eareful. I went on out
toward the saw filing shack apiece. I believe I went around
into the saw filing shack that morning. "\Ve went back up in
the tipple and Mr. Delinp;er emne back up where we were, and
we decided to call it off that clav and not work.
Q. Did you have any conversation at any time with the two
men who were sitting down there Y
A. No, sir.
page 1019 ~ Q. Whyf
A. I thoug·llt tlint was their business what they
were doing there.

,v

,v

,v

The Court: I didn't hear you. "'\Vhat was tl1e answer to
that question f
The Witness: I did not I1avc anv conver~mtion with the
two men sit.ting on the ]umber pile. ·
Bv Mr. Robertson:
·Q. After that vVednesday clid you see Hart at all after
. thatf
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A. Anywhere 1
Q. Yes, sir.
, A. The next time I seen Hart ,vns over at Paintsville.
Q. About when was that?
A. I b'elieve it was the next day. I wouldn't be positive
just what date it was. I never made no memorandum of it.
Q. Did you have any conversatio11 with him there in Paints~
ville?
A. Not at that time, I didn't.
Q. Did you heat him say anything to anybody?
A. No, sir ; I didn't.
Q. You just saw him on tbe str()ef 1
A. I seen him right in front of the Howard Hotel.
Q. But you didn't hear any conversation t
page 1020 ~ A. No, sir.
Q. Have you ],ad any conversation with him at
all since you left from the job site?
_
A. Yes, sir; I have talked some with him since then.
Q. About when was that, on one occasion or more than one·
occasion?
A. Oh, I have talked ,vith him t~1 0 or three times sin·M
then.
Q. Take the first time after you left the job site, what was
your conversation with him, if you recall!
A. He came over there.
e had n· little case in coutt tbete
and he came through tlle courthouAe and said '' How are you
doing?'' We said we just don't know yet until it is :finis1red
up.
Q. Have you had any convcrsatimi. with him about thic
Breathitt County job?
A. No, sir. He Rent me word thnt lie wanted to see me,
that he wanted me to g-ive him a ~tatement. I told him, the
man who told me., "I thif1k the next statement I make will
be in court, wherever it will b(\.''
·
Q. Did you give your deposition at Paintsville, Kentucky,
last August 1
A. Ye·s, sir.
Q. Do y"ou know wlu-1t. the tcp11h1ti'on of the United Mine
Construe-ti on V,T ork<'rR iR for hein<.( law abidimt
page 1021 ~ or otherwif-:P in deAling with A. F. of L. peopl6
on jobs in Kentucky 1

,v

Colonel Harris: Same ob:iert.ion and excention that we
made to that question hPfore, 'y olll' Honor.
·
The Court: Same ruling'. You may answer the question.
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The Witness: Answer the question Y "\Vell, according to
the papers of other jobs and especially one that I went over
to Lynch-vVhen we went over there and I went out and talked
to the steward of the job, it looked to me like about 12 or 15
men standing up by the fire. I lmd started back out and got
just down from where they were working into the edge of
the street next to where we had parked the car, and there was
a great big man walked down, I forg·et what he said his name
was, and he said, ''"'\Vhat is your fellows' business over here¥''
I said "I g·uess I have already seen the men out in the
street.''
He said ''If you have come over here to see this joh we are
going to do this job. We don't give a God-damn what they
do in Chicago, we are going to take this job and raise our
banner over it. If you fellows have ni1y business you better
be going."

By Mr. Robertson:
Q. Did you stay or ~:o?

A. ,Ve left, after we talked :with him two or
page 1022 ~ t11ree minutes, then we started on home.
Q. Have you been back since?
A. No, sir.
Q. Have you been back out to the joh site in Breathitt
County since You last worked out there?
A. i went back and got my tools.
Q. When was that?
A. I believe it was about a week later, maybe ten days. I
wouldn't say pmdtively. I don't have anyQ. Have you been back nny since you got the tools.
A. No, sir.
Q. Why?
A. I didn't liave anv bm;;iness over tlwre.
Q. Do you know a inan named Lonnie Dixon?
A. Yes, sir.
·
Q. Do you N1ll 11im tlmt when you talk to himt
A. We call him Lonnie.
Q. Did you ever liave any talk wit11 Mr. Deling·er, tl1e Laburnum superintendent, ahout signing up laborers on the
Laburnum job?
A. Not exactly witl1 J\fr. Delin~·er, I dicln 't., a~ I rcmemher
of, just what was Raid. I lrnve talked with 1\fr. Delingm· once
or twice up on top of the hill after I went back up on t.op of
the hill.
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Lonnie Dimon,,.
Q. Whatever you have had to do about signpage 1023} ing up any laborers on the Laburnum job, will
you tell what it was?
A. I was president of the local, I guess at the time you
~re speaking ahout, but we ]1ad a business agent to take care
of our business over there. I think he was a man from Salyersville by the._name of Robert Poe who had the papers going around and seeing if they wanted to si6rn up with the A.
F. of L.

•

•

•

•

•

•

•

•

•

•

page 1024}

LONNIE DIXON
witness for the Plaintiff, having been first duly sworn, was
,examined and testified as f o1lows:
~

DIRECT EXAMINATION.
Bv Mr. Robertson:
·Q. Mr. Dixon, your name is Lonnie Dixon?
A. Yes, sir.
Q. How o]d are you 1
A. Forty-four.
Q. Where do you live?
A. I live at Paintsville, J olmson County.
page 1025 } Q. Do you live in Paintsville?
A. No, sir, about sh miles out.
Q. Is tliat up a hollow?
A. Yes.
Q. What is tl1e name of that hollow?
A. Whippoorwill.

Q. Is it pretty dark up tl1ere at night!
A. Yes, at night it is.
Q. If people come up th~re anc1 1101ler as t11ey are coming,
can you hear them at your house?
A. How is t1iaH
Q. If people holler as tl1ey come up the creek, can you hear
them at vour house?
A. If they come up tl1e creek could I hear them at· my
house?
'Q. If they ho1ler.
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.A. If they holler at me, and if I am there, yes sir. (Laughter.)
The Court: Let's move along, gentlemen.

By Mr. Robertson:
Q. ~r. Dixon, what kind of ,votk do you dot
A. Well, I am a minei' right :now.
Q. Do you own your own mine, where you dig the coal and
truck it out yourself Y
.. A. Not at the time I dou 't.
page 1026 ~ Q. You are not doing that nowt
A ... _No, sir, not now.
Q. What kind. of work were you doing in July, 19491
A. I was a carpenter.
Q. Were you working for the Laburnum Coustruction Corporati(?n in _Breathitt County at that time f
A. Yes, sir.
Q. I am referring now to the week ,vhich b~gan Monday"
July 25, 1949. Did you work out there that week t
A. July 25? Yes, I was out there.
Q. "\Vere you there the day that Hart and the group of men
came to the job site Y
A. Yes, sir.
Q. Where were yon working·f
A. I was on the tipple.
Q. Then how many men would you estimate came with
HarU
A. They must have been fifty or seveiity-five. I don't know
how many. Thei·e ,vas a big- crowd of men.
Q. Did they have the A. F. of L. men outnumbered 7
A. Oh, yes, more men than the A. F. of L., yes, sir.
Q. Were you in the toolhonse there when Hart went in
there and had a talk witlt various people 1
A. I was in there as he came in. I ate mv <linnet in there
and came out as he was going.
page 1027 ~ Q. So you were not in thete after I1e got in
tl1e t.oolhouse.
A. No, I thoug·ht it was ahout work time, and I came rig11t
oµt to go to work. I l1ad eaten. my dinner. As I carrie out
Hart was Mming in, and a bunch 0£ men with him. He was
talking to Jack there. He stopped and talked to .Tack Patrick
and asked where the business agent was. Old man Preston
was coming through, and I said, ":Mr. Preston, they want you
up there." He came ·on np and I came on ont.

in.
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Q. Did you go back to work that afternoon?
A. No~ sir,· I ·didn ,.t.
Q. Why¥
A. They throwed a picket line up.
Q. )Vere you scar~d to go t9 w~rltl
A. Well, I didn't cross the picket line.
Q. Was it on account of the picket line or on accou~t 9f
being scared, or both?
A. Well, we are supposed to honor a picket line. ,ve 4\in 't
supposed to cross that line, you see.
·
Q. I understand that, but I want to know whether you w~re
scared to go back to work that evening.
A. I wasn't afraid of nobody, but I woulq. rather not w~nt
across it.
Q. Why would you prefer not to go across it 1
A. I don't believe it would haYe been safe to run across.·
. Q. Why?
.
page 1028 ~ A. It would cause trouble.
Q. Did any of the United Construction Vv. prkers say anything about what would liappen to you if you wt.mt
back to work that afternoon T
A. No, sir, they never said nothing to me.
Q. Did you ever go back out there to work after that d"yt
A. No, sir, I didn't.
Q~ WhyY
A. It wasn't sett.led.
Q. Were you scared to go back Y
The Court: He said it wasn't settled Y Is that what yp11
said?
··
The Witness: That is what I said..

By Mr. Robertson:
Q. I am asking if you were s~ared to ~;o back.
A. I would rathe1~ not went back, I tell you that.
l\fr. Robertson: The witness is with you.
Colonel Harris: Thank you very mucli. That is all.
(Witness excused.)
l\Ir. Robertson: Estle Robinson.
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Whereupon,
ESTLE ROBINSON
a witness for the Plaintiff, having been first duly sworn, was
examined and testified as follows :
page 1029}

DIRECT EXAMINATION.

By Mr. Robertson:
Q. Mr. Robinson, your name is Estle Robinson?
.A. Yes, sir.
Q. How old are you Y
.A. Forty-seven.
Q. Where do you live f
.A. East Point, Kentucky.
Q. How far is tlmt from Paintsville?
A. Six miles.
Q. How far is it from the Breathitt County job site of the
Laburnum Construction Company f
A. Fifty-one miles.
Q. Are you a member of a union 7
A. Yes, sir.
Q. What union 1
A. 646.
Q. A. F. of L., Paintsville?
A. A. F. of L .., carpenters union, Paintsville, Kentucky_
Q. Were you working for Laburnum in July, 1949 Y
A. Yes, sir.
Q. Were you working at the job site when Hart and his
group came there on Tuesday, July 26 V
.A. I was.
Q. "\'{hat part of the job were you working on Y
page 1030 } A. I was working carpenter work. I was on
the top of the tipple, almost to the- top of the
tipple, putting metal on the side.
Q. Did you eat your lunch up on tbe tipple or come down f
A. I eat up on the tipple.
Q. Did you work after lunch Y
A. No, sir.
Q. How did you happen to stop?
A. They told us not to go back.
Q. Why didn't you go back?
A. I didn't think it was a healthy thing to do. I wanted
to go back home.
Q. Did you ever go back out there to work after that day T
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A. No, sir.
Q. Whyf
A. Well, I didn't think it was safe.
Q. After that day did you ever have any conversation with
,vmiam E. Hart?
A. Yes, sir, I did.
Q. Do you remember about when it wasY
A. I believe it was on Thursday following that, the 27th.
Q. Where did that conversation occur?
A. Paintsville.
Q. What was iH
.
A. We asked him why he run us off from over
page 1031 } there, and he said be didn't want the carpenters
to be in bis local, but he wanted the laborers.
Q. Did he say anything about whether he would let the
laborers work if they didn't all join up or not Y
A. Sir?
Q. Did he say whether he would let the carpenters work if
ihe laborers didn't join upY
A. No, he didn't say.
Q. Were you ever ·working up on Jennings Creek and have a
-conversation with him Y
A. No, I wasn't.
Mr. Robertson: I have no other questions.

CROSS EXAMINATION..
By Colonel Harris :
Q. Would you like to go back borne now f
A. Sure.
Colonel Harris: You can go.
·The Witness: Thank you.
(Witness excused.)
Mr. Robertson: Otto Preston.
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Whereupon,
OTTO PRESTON
a wit~ess for the Plainti~, having b~en first 4-µly ~WQrn, was
exammed and testified as follows·:
DIRECT EXAMINATION.
page 1032 ~ By Mr. Ro be rt son :
·
Q. Mr·. Preston, your- name is Otto Preston!
A. Yes, sir.
··
Q. Are you related to Mr. Bert Preston, who has testified
previously¥
-~ ·
A. Yes, sir.
Q. What kin are you to him¥
A. First cousin.
Q. How· old are you, Mr. Pr-esto:µ Y
A. Fifty-one.
Q. Where do you live7
A. West Van Lear.., Kentucky.
Q. How far is that from Paintsvill~Y
A. About six miles.
Q. How far- is it fi·om the B:f>eathitt County job site of the
Laburnum Company?
A. Well, let's see. I would guess about thirty-nine miles.
Q. What kind of work do you do!
A. Carpenteri~g.
Q. Are you a m·ember of Paintsville Local 646, A. F. of L. f
A. Yes, sir.
Q. Were you working for Laburnum Construction Co1·poration during the _week that commenced July 25, 1949 !
A. Yes, sir.
page 1033 ~ Q. Iµ ~r~~thitt O<;>u:µty~ K~ntTicl{y f
A. Yes, sir.
·
Q. Were you at the job site on Tuesday, July 26, when Hart
and a group of men came there Y
A. Yes, sir.
Q. Where were· yon working on t;hat dayf
A. I was working on the ground around the ·tipple.
Q. Did you hear Hart say anything ~p~ut wl_1et~er- or not
he had any instructions from Tom Raneyf
A. Yes, sir.
Q. What did he say about that Y
A. Bert Preston asked him if he wasn't going to stop the
Qther men on the tipple the same as he was stopping ns, and
he said be had called Tom RanPY and bad instructions not to
stop them unless he further notified 11im so. -
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Otto Preston.
Q. Were you in the toolhouse when Hart was in there' on
the 26th!
.A. I was in the toolhonse when Hart came in.
Q. Did you hear any conversation between Hart and Johnny
.Arnett?
A. Yes, sir.
Q. vVbat was it T
.A. Hart was trying to organize the laborers or the men in
t11at section of the country, and the way he had been telling
the men, he would get them a raise in their wages
page 1034 ~ from what tlley were getting then. The conversation came on up until ,J olm Arnett told Hart
that he had misrepresented the case to the men and Hart said
he hadn't. John Arnett said, "You 're a God damned liar.''
Q. Then what happened f
A. vVell, what happened didn't happen what I thong·ht wns
going to happen. I thoug·ht we were all going to get killed.
That is exactly what I thought, now, if you are asking for
my thoughts.
The Court: He asked you wlmt happened.
The Witness : By tlie time this came up I g·uess there were
somewhere around ten or fifteen men thnt crowded in the
little tool house that we had. We had just finished eating
lunch, and I was laying on the floor. I got up off the floor
as Hart came in, and sat down in tbe corner, right square in
the corner of the toolhouse in a nail keg. I would say there
were somewhere between ten or fifteen men came with liart.,
with Hart in front. He stopped and talked to tT ack Patrick
about joining their union. Jack told him no. Also LeGrand
Mayo. LeGrand Mayo i;1howed him ltis ca rd and his book, that
he already belonged ton union.
By Mr. Robertson:
Q. ,vhat did Hart i:;ay to that, if anythinp:? ·
A. He told liim if we worked there we would have to join
his union.
page 1035 ~ Q. SuhFwquent to that <lid you lrnve a conversation with Hart in the Odd Fellows Hall in
Paintsville Y
A. You mean before that?
Q. No, after that.
A. Yes, on the street and in tl1e lmll together.
Q. State where you first met and whnt you did and what
you talked about.
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Otto Preston.
A. Hart came over and met some of the boys, and they sent
after Bert Preston. In the meantime others of us were in
front of the Howard Hotel and had walked maybe a little off
down the street wl1en Bert came in, when Bert got _out of the
car. I believe Chester Trimble went and got Bert.
Hart, when he first seen Bert, came over and told Bert
he had come· to apologize for running us out, off-the job ov~r
there.
· . Q. What was said to that¥
· A. Bert said, '' Do you still have your pickets up over
there?" Hart said, "Yes." Bert said, "I don't have any talk
for you."
Q. Did Hart say it would be all right to go on back and
work without joining up with the United Construction ·workers!
· A. If he ever did, I never did hear it.
·· Q. Was that a conversation on the street or in the Odd Fel.
lows Hall?
page 1936 ~ A. This conversation was on the street.
Q. Did you then go on into the Odd Fellows
Hall?
A. Yes.
Q. What was the conversation up there T
A. It was more or less just a bunch of all of us talking at
the same time. He gave us a list of all the different crafts
and hour wage scales, which would have been higher than
what we were getting, just along that line-still, I assumed,
trying to p;et us to change our mind or something like that.
· Q. Did he say you could g·o to work without joining up
with hi~ crowd Y
A. No, sir.
Mr. Robertson: I l1ave no other questions.
CROSS EXAMINATION.

By Colonel Harris:
Q. If anybody called you a God damned liar, there would
have been a fi~·llt rigl1t then., wouldn't tl1ere Y
A. I don't know. with me outnumbered about ten or fifteen
to one. If it had just been one man, there would lrnve been.
Q. And wlmt you expected was a figl1t, wasn't itf
A. I expected shooting to start right the!e.
Colonel Harris: That is all.

United Const. Workers v. Laburnum Const. Corp.

-979

Otto Preston.
RE-DIRECT EX.AMINATION.
page 1037} By Mr. Robertson:
Q. When Hart's men came up there did you
see any of them drunk on Tuesday?
A. What constitutes a drunk man?
Q. I am asking you..
. .
A. I will say that they were drunk or abnormal from something. They wasn't like myself or you or these other men
in this court. You could tell; anybody could tell. You can
tell a man who has lmdQ. He wasn't like this gentleman right here, was he (in(licating Mr. Mul1en)?
A. He doesn't look to be under the influence of wbi.~kv.
Q. Did you hear any shots7
•
A. Yes, sir, I did.
Q. How manyY
A. There were alJout half a ·dozen, I guess..
Q. It didn't worry you any, did iU
A. No, it was up above me. It didn't worry me any there..

Mr. Roberts~m: I have no other questions.
RE-CROSS EXAMINATION..
Bv Colonel Harris:
·Q. Is it at all unusual for people in Kentucky to drink
liquort
·
A. Unusual?
page 1038 } Q. I say, is it out of the ordinary and unusu~l
for people in Kentucky to drink liquor?
A. Oh, I don't suppose it is out of the ordinary anywhere.
Colonel Harris: That is all.

RE-DIRECT EXAMINATION.
By Mr. Robertson:
Q. Did you see any of Hart's crowd make any effort to
"Sign up any of the laborers on the Laburnum job T
A. I did.
Q. What was that?
A. I watched them sign up two, and to my way of looking
at it they just forced them t'? sign, because they just ganged
around the man and just kmd of pushed and shoved him
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along until he got up to, I believe maybe it was a barrel or
maybe a pile of lumber or something or other, and the poor
fell ow was scared to death. He was shaking until he could
hardly sign his name. Estle R.obinson walked up to me about
that time and said, ''Ain't that a God damned shame f''
Mr. Robertson: I have no other questions ..
RE-CROSS EXAMINATION .
By Colonel Harris :
Q. Who was that poor trembling man t
A. The laborers there are something that I couldn't tell
you his· name to save my life. I wish I could.
Q. You never made any effort to find out the
page 1039 ~ name of this man!
A. I never thought anything would ever be
needed. I never had any idea that there would ever be anything like this come up over that.

•

•

•

•

•

LE GRAND MAYO
a witness for the Plaintiff, having been first duly sworn, was
examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Robertson:
Q. Mr. Mayo,, your name is LeG-rand Mayo t
A. Yes, sir.
Q. Where do you live 7
A. Auxier, Floyd County, Kentucky.
Q. How big a town is that T
A. It is a mine camp of about 1,500 people. It is not altogether a mining camp. It lms been in the past, but at the
present time it is owned by individuals.
Q. How far is that from Paintsville f
A. I would say a lJOut nine miles.
·
Q. How far from the Lalmrnum job site in
' page 1040 } Breathitt County, Kentucky?
A. I would sav sixtv or sixtv-five miles.
Q. How old are you Y
.,
.,
•
A. I am sixty-four years old, past.
Q. What kind of work do you do f
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A. Prindipally carpenter work.
Q. Ate you a member of Local 646 at Paintsville, an A. F. ,
of L. union f
A. Yes, sir.
Q. Were you working for Laburnum Consfruction Cotporation at the job site in Breathitt County, Kentucky, during
the week that commenced July 2B, 1949 Y
A. Yes, sir.
Q. Whereabouts "\\1ere ~·ou working f
A. I was rated as a saw filer there. I worked in what was
called the toolhouse.
Q. Y..Tas that down near the tipple?
A. Yes; that is mostly adjoining tl1e tipple.
Q. Were you there on TuMday, Jnly 26, when Hart and a
ciowd of tnen came to the job site?
A. Yes, sir.
Q. Had you gotten a report as a union member that they
were g·oing to come there and run you off the job f
A. Yes, sir.
Q. ,Vhat was the first you kriew that Hart and
page 1041 ~ his ciowd were there?
A. I ~as just fini~hijlg lunch. I believe I was
packing my lunch pail. I had just had lunch. This bunch of
~en came rushing· in ai1d entered the room, led by tltis man
Hart. He introdhced himself. He said he was an orgatii~er
for this work. I believe he first maype spo.ke to Jack Patrick,
and in their conversation he accused us of scabbing there. I
just _spoke up and said, "I beg to differ ,vitb you. I arti not
scabbing here.'' So I "rent in my pocket and got my union
book and my card and also my permission to wot·k tltto'dgh
the Paintsville local out of our focal. I handed it to hitn, and
he examined it a.nd handed it to me, and he said, "That is
all right, but if you work here you will have to sign up with
us."
,
Q. ,v"J1at did you say to that?
A. Of course I told hin1 I wouldrt 't sign up with him. It
didn't suit me.
Q. Were you there when Hart had a run-in with ArnetU
A. Yes, sir.
Q. What happened tl1eri?
A. I would say some five or six nwn fir~t came in with Hatt,
mid it was a small place there. with not verv mucli robm.
,vhen Arnett gave Hart the lie th(l1·e, dnmned Jie, th~se men,
several more crowded in. There is a window ri~lit here beside that door. The door is rig-ht in the end of the shack, and
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page 1042

~

then there is a double window there. That is
where I sawed files. They crowded up all around
this window here and crowded in right against

the building.
Q. That didn't worry you any, did it?
A. SirY
Q. That didn't worry you any, did iU
·A. en, I felt that I was safe as long as I wasn't acrossing
them. I didn't think I would have any trouble as long as
I wasu 't acrossing them. I tried to latip:h it off with them.
Q. Did you go back to work any that afternoon T
A. No, sir.
Q. Why?
.
A. Well, they had ordered us not to work, and I }mowed
they meant what they said. I was raised in that country, and
I didn't feel it safe to go back to work there.
Q. Were you scared to g-o back to work?
A. I really was.
Q. Did you go back to work out there the next day?
A! ,No, sir, I dicln 't ~;o back the next day.
Q. Have you ever been back to work out therei
A. Sometime after tllat, maybe a month or so, I was called
·up by Haefner., t11e superintendent of t11at coal company, and
he wanted me to come and go to work for them, and I went
over and worked for them a couple or three weeks until the
general coal strike eame.
Q. ·was that after Laburnum had left there?
page 1043 ~ A. Yes, sir.
Q. Did you have any conversation with Hart
after thaU
A. Not personally. I was in a crowd where he was having
a conversation with Mr. Preston. Of course we ,Yere all
interested.
Q. What was that conversation?
A. That conversation must have been on the 28th of ,Julv
on the street in Paintsville, about him talking with Mr. Preston. We tried to ~et him to let them have tl1e labor, if they
liked to, and let UR go on with our contract. He came in there
and inquired of Mr. Preston. Some of the boys hunted up
. Mr. Preston. ,ve were all around there together, and Mr.
Hart came up, and him and Mr. Preston bad a talk.
Mr. Preston, as I understand it, waA the business agent for
this union, the Paintsville union, and he and Mr. Hart were
talking-. Mr. Hart, the way I got it there-I was kind of
pleased with it. I thought we were going to get to go back to

,v
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work. He said he was kind of sorry the way things had been
done over there, that be wanted to cooperate with us. The
<·onversation just went on. I probably couldn't repeat it all.
We said we would go to the hall, so we went from there to the
local union hall, where they met. ,ve talked some more up
there.
Q. Did he say you could come back and go to
page 1044 } work without signing up with the United Construction orkers?
A. No. He said if we went back. to work over there-he
asked us up in the hall just all to join up with them and go to
work, and of .course we didn't make that agreement.
Q. Did he say whether you- could or could not go back to
work over tlrnre if you didn't join up with him Y
A. I wouldn't say that he just said that there, but anyway
]10 was reading his scale of· wages. He took out a paper and
told us their scale and told us the viewpoints of their side of
j t. Bert asked him something, if he would take his picket line
down, and he said, '' You will have to sign up with us over
1here if your work over there."
Q. Did you have any talk with the laborers on the Laburnum
job about the laborers getting into the A. F. of L.?
A. Yes, sir. That was on the morning previous, the same
morning that Mr. Hart came in there. That was before noon.
Q. What was that conversation?
A. Those In borers came in there and asked me. They said,
"' You are an old union man. Wlw can't you help us rush this
thing up and get us signed up f We understand that United
Construction is coming in here, and if they do, they are liable
to make us sign up with them, and we would rather belong to
vou all.'' One of them went ahead and told me he liad worked
;1 good deal at carpenter work, and he had made cabinets. He
told me what all he had made. I told him if he
page 1045 ~ was that kind of man, if he went in as apprentice
and could do that kind of work, I would recommend him as a carpenter and he could advance to carpenter.
That was my first knowing of them trying to take the
Jahorers into the A. F. of L.
Q. ·where arc you working now, Mr. Mayo!
A. I haven't been working since I left Breathitt County.
T am right at home.
Q. On Tuesday did you hear Hart say anything about bringing anybody over from Beaver Creek?
·
.A. Yes. In his conversation Bert asked him what he would

,v
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clo if he didn't get out or something like that.. He said, "Well,,
we will put you out, and if it takes it; we will bring· a bunch
of men from Beaver Creek'' In out discussion some of them
said it was 300 or 400, but it is my understanding that he said
500 men.
. Q. Did that make you feel better or worse f
A. I was like Mr. Preston, I krto,ved practically all those
men. I lmowed that that many men agih a small bunch of men
like that, we couldn't work tliere.
·
Q. What is the general reputation of the United Consti'uction Workers about how they take over a jobY
Colonel ~arris: Same objection to this Whole line.
The Cou.rt : The same ruling.
The Witness: The general t·eputatioii is that
page 1046 ~ when they undertake to take over a job, they
carry it out, so I would say their reputation ,vas
bad.
Mr. Robertsoti: I have no other questiofis !

CROSS EXAMINATION.
By Colonel Harris :
.
_
Q. When you were in the toolhonse Mr. Bert Preston said,,
"They are going to put up a picket line, and we can't cross
the picket line, and we will have to wait and try to get it
straightened out,'' didn't he f
.
A. I don't believe I heard it in that way. Mr. Preston did
tell him if he put np a picket line that accotding to law we
couldn't cross his picket line. He told us that.
Q. You gave a deposition in this case t
A. Yes;· sir.
]\fr. Robertson: What page, please 7
Oolonel Harris: Let nie il~entify the_ time and the place.
Mr. Robertson: Ident~£y the d~position, too.
.
The Oonrt: He ,vill tell you in just a mini.de, ~fr. Robertson.
Bv Colonel Harris=
·Q. You gave a depositioti in thi~ case before J\frs .. Mabel
Louise Pc,rter, in tbe office of Meade and Johnson in the city
of Paintsville, .Johnson County, Kentucky, on the 18th and
19th days of August, 1950, didn't you?
page 1047 ~ A. Yes, sir.

•

•

•

•

•
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Colonel Harris: If vou will let me have it I will read it for
you and the lawyer over there can check me up.
I am reading on page 157, question 19 :
''Question: Then on the following day, which would be
Tuesday, July 26, did anything out of the ordinary happen on
that day?
''Answer: Yes, sir. "\Ve worked until noontime and at
1ioontime while we were having lunch a bunch of fellows came
in there and wanted us to cease work there and there was quite
a bit of argument, and the old man Preston, as I understood
it, wa_s business agent for this Paintsvil1e local, and he and
this man Hart were talking, and all the rest listening~ And
old man Preston told Hart we were all union men and said, '' I
understand that you advertise that you arc for higher wages
and better working conditions', and Hart said that was right.
And we showed him our cards and checks, what we were getting there, and he said that was all right, and he said they
were going to take that over and we would have to cease· work.
Old man Preston told him we had a contract there and we
would have to fulfill our pa.rt of the contract, and Hart said
we couldn't, that if it took it they would take us
page 1050 ~ by the seat of the pants and throw us out, and if
that wouldn't do they would call men in from
Reaver Creek and Hart said 'Come on in, boys', and I guess
there were 50 or 75 fellows out there and they crowded on in
and seemed to be mad, and it looked like there was going to be
some trouble, and finally the old man, Preston, said 'They are
going to set up a picket line and we can't cross their pieket
line and it looks like we will have to hold up until we get this
thing straightened out and see what can be done &bout it.' ''
Bv Colonel Harris :
·Q. Does that refresh your recollection and is that the way
vou testified out there!
· A. If that is in the record, that talk is bound to have happened there, but you can't testify to just the word for word
liaving happened in a place like that among that many men
where you think there is going to be trouble. I hope the jury
don't take me to be that kind of man. My memory is not that
good, especially when I am nervous.
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Q. Is that what you testified?
A. I would have to admit it if it is in that record.
Q. Some question has been asked, I think, about you going
hack out there the next day, which was ·wednesday the 27th.
Still helping him on account of his eyes I will read him the
q uestiou.
page 1051 ~

Mr. Robertson: ,.fhat page?
Colonel Harris : On page 159, question 30 :

''Now, did you go back there the next aay, which was

'We~nesday the 27th?

. ''Answer: Yes, sir.''
"Question: ,Vbat was the Rituation out there then f
- '' Answer Well, they still had their picket line up, and men
there with the pickets, but at that time they moved it over to
about where the Laburnum Construction Company's office was,
and they said there would be no work, and we sat around for
a while.''
Bv·Mr. Harris:
"'Q. Is that what you testified on that occasion?
A. It must be i~ that is in the record, butColonel Hnrris: That is all.
.
T}ie ,vitness: But it was on the next day following it that
I was there.

Bv Colonel Harris:
·Q. That is right. That is the 27th, the next day.
A. It must have been on Thursday. There is one day in
between there that I didn't go over there. The next morning
after this trouble came up there I wasn't back the1:.e. I was
hack there then the following day then after Mr. Hart and them
had their talk there on the street and we went up into the
office of the union hall there.
page 1052 ~ Q. The change you ,vant to make is that instead of its being "'Wednesday the 27th, it was
Thursday tbe 28th, is that right Y
A. That would he right.

Colonel Harris: All right, that is all, sir.
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RE-DIRECT EXAMINATION.
Bv Mr. Robertson:
·Q. Did you go out there to get your pay eheekt
A. I believe that was payday time there. I am not positive
1>f that.
Q. Was payday \Vednesday or Thursday?
A. There were several others. I don't remember these
dates.
!Ir. Robertson: I l1ave no more questions, Your Honor.

If Your Honor please, they examined the witness from his
·deposition at Paintsville and according to what they them~clves said when they did that in the first instance with Bert
Preston, I am entitled to read it to the jury to see whether
tllis man is testifying substantially the same or substantially
different.
Colonel Harris : We don't object.
The Court: There is no objection.
e will read it tomor~
Tow, not today.
Is that your last witness, l\tfr. Robertson, for today?
Mr. Robertson: My last Kentueky witness.
page 1053} The Court: Gentlemen, let me see counsel behind the bench a second before I discharge the
jury.

,v

(Conference at the bench.)
The Court: Sheriff, you may excuse the jury until tomorrow morning at ten o'clock.
('Vhereupon, at 4 :55 o'clock p. m. the Court was- recessed
until 10 :00 o'clock a. m. Wednesday, January 31, 1951.)

•

.

•

•

•

•

•

•

•

•

page 1054}

Hearing in the above-entitled matter was resumed, pursuant
fo recess, at 10 :00 o'clock a. m., before the Honorable Harold

F. Snead, Judge of the Circuit Court of the City of Richmond,
:and ·a Special Jury, on January 31, 1951.
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Appearances: Archibald G. Robertson, George E. Allen,

T. Justin Moore, Jr., Francis V. Lowden, Jr., William A.
Johnson, Counsel for the Plaintiff.
A. Hamilton Bryan, President, Laburnum Construction
Corporation.
James Mullen, Colonel Crampton Harris, Counsel for
Defendants.
Also Present: Robert N. Pollard, Jr.

PROCEEDINGS.

page 1055}

(Roll call of the jury.)
The Court: All right, l\fr. Robertson.
Mr. Robertson: If Your Honor please, we offer in evidence
now the deposition of Le Grand Mayo taken at Paintsville,
Kentucky, on August 19, 1950. It was agreed yesterday by
counsel for the defendants that it might be offered in evidence
this morning.
The Court: All right. Take the stand, Mr. Robertson.
(At this point the deposition of Le Grand Mayo was read to
the jury. Mr. Allen reading the questions and .Mr. Robertson
reading the answers, as follows:}
'' The witness,

LE GRAND MAYO,
being first duly sworn, testified as follows, to-wit:
''DIRECT E..XAMINATION.
"Question 1. Mr. Mayo, you have just stated that your
name is Le Grand Mayo.
'' Answer. Yes, sir.
'' Question 2. ·what is your age °l
"Answer. 64.
'' Question 3. ·what is your occupation f
'' Answer. A carpenter by trade.
"Question 4. ,vhere do yon livef
"Answer. Auxier, Floyd County, Kentucky.
page 1056 ~ '' Question 5. How far from Paintsville T
"Answer. About 12 miles.
"Question 6. Were you born and raised in that territoryf

United Const. Workers v. Laburnum Const. Corp.

989

Le Grand Mayo.
"Answer. Yes, sir, in this locality.
"Question 7. Are you a member of any union f
'' Answer. Yes, sir.
"Question 8. vVhat union is that?
"Answer. I belong to the Brotherhood of Carpenters and
,Toiners.
"Question 9. Is that affiliated with the American Federation of Labor t
''Yes, sir.
"Question 10. ·what local do you belong to Y
'' Answer. Prestonsburg Local.
'' Question 11. Along in ,July last summer were you working at the Pond Creek Pocahontas No. 1 Mine in Breathitt
County in Evanston, Kentucky, where the Laburnum Oonstruction Company and Springs },ork Development Company
\Vere developing a mine Y
'' Answer. I was, yes, sir.
"Question 12. \,Vas any arrangement made between your
local and the Paintsville Local whereby you got the necessary
information to work out there?
'' Answer. Yes, sir.
page 1057 r ''Question la. ,¥here were you staying out
there on the job f
. "Answer. I boarded with Codell Construction Company,
"Question 14. How far from the No. 1 mine f
'' Answer. It was up the creek I would say a mile or maybe
n mile and a quarter.
'' Question 15. Is that rugged country out there Y
'' Answer. That is pretty rugged country, and that mine
operation is the only thing in there.
'' Question 19. Then on tho following day, which was
'ruesday' ,_
Mr. Robertson: Wait a minute. I didn't finish it.
"I didn't see any dwelling houses or anything arou11d
there.
·
·
'' Question 16. We are talking principally about Monday,
'ruesday, and Wednesday, July 25, 26, 27, 1949, last su~er.
During a period there a short while before :Monday, the 25th
of .July 1949, did you as a member of the carpenters union
working there hear any reports thi~t the United Construction
w· orkers were going to run you off the job there f
"Answer. Yes, sir. It was reported in the camp there. I
boarded with the Construction men, an<l quite a number of
them said at the table or made remarks that they hear~ we

·- ..,
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were gomg to be run out of there, that they would be m
tomorrow at noon to run us out.
page 1058 ~ "Question 17. Where were you working"Mr. Allen: vYhat is that?
Colonel Harris: vVe had an objection to that question, if
the Court please.
The Court: The objection is overruled.
Colonel Harris : vV e reserve an exception.

(Reading of the deposition continued as follows:)
''Question 17. Where were you working at the tipple or at
ihe schoolhouse?
''Answer. I was working at the tipple.
"Question 18. On Monday, July 25, did you work all day
that day?
"Answer. Yes, sir. I believe I worked all day that day.
'' Question 19. Then on the following day, which would be
Tuesday, July 26, did anything out of the ordinary happen
on that day?
"Answer. Yes, sir. 1Ve worked until noontime, and at
noontime while we were having lunch a bunch of fellows came
in there and wanted us to cease work there and there was
4uite a bit of argument, .and the old man Preston, as I under.stand it, was business agent for this Paintsville local, and he
and this man Hart were talking and all the rest listening.
And Old ]\fan Preston told Hart we were all union men and
said 'I understand that you advertise that you
page 1059 ~ a re for higher wages and better working con di~
tions', and Hart said that was right. We showed
him our cards and checks, what we were getting there, and he
~aid that was all right, and he said they were going to take
that over and we would have to cease work. And old man
Preston told him we had a contract there and we would have
to fulfil our part of the contract. Hart said we couldn't, that
if it took it, they would take us by the seat of the pants and
throw us out, and if that wouldn't do, they would call men in
from Beaver Creek. Hart said 'Come on in, boys' and I guess
there were 50 or 75 fellows out there, and they crowded on in
and seemed to be mad, and it looked like there was going to be
some trouble. Finallv the old man Preston said 'Thev are
going to set up a picket line and we can't cross that picket line
and it looks like we will have to hold up until we get this thing
straightened out and see what can be done about it."
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"' Question 20. Did you see any evidence of whisky there f
'' Answer. Yes, sir. T~~re. were men there that seemed to
l1e very much intoxicated.
·
'' Question 21. Was there any cursing going on there!
"Answer. Yes, sir. There were loud, boisterous talk there.
"' Question 22. Did those men ·pass any membership
~1pplications around there t
.
"Answer. Yes, sir. One of them asked me to
page 1060} sign up, and there were United Mine Workers
there, and a fellow said 'No, it wasn't United
}line Workers, it was United Construction Workers, and he
said it was all the same thing. I told him I wouldn't sign
up with him.
'' Question 23. ·when you say he called the boys into the
shed who was that argument between, Mr. Preston and Mr.
Hartt
'' Answer. Yes, sir.
'' Question 24. Was a man by the name of Arnett there Y
'' Answer. Yes, sir.
"Question 25. Do you know of a run-in he and Mr. Hart
had?
"Answer. Yes, sir. Mr. Preston, the business agent, got
them calmed down some way.
"Question 26. Did you work any more that day!
"A. No, sir.
"Question 27. Why didn't you work?
'' Answer. I couldn't afford to. I was afraid to work there
:at that time.
'' Question 28. A re you a married man?
''Answer. Yes, sir.
'' Question 29. Got a family!
''Answer. Yes, sir.
'' Question 30. Now, did you go back there the
page 1061 } next day, which was vVednesday the 27th 1
"Answer. Yes, sir.
'' Question 31. What was the situation out there then?
"Answer. ·well, tl1ey still had their picket line up and men
there were the pickets, but at that time they had moved it
over to about where tl1e Laburnum Construction Company's
,office was and t11ey said there would be no work and we sat
around for a while.
"Question 32. Were any of Hart's men around there the
next morning?
"Answer. Yes., sir. The men I seen there tllat day were
still there with their pickets that morning.
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"Question 33. Was anything said there ·wednesday morning about whether you would work or wouldn't work!
·
".Answer. I just can't recall just all that was said.
"Question 34. Did you work any there that \Vednesday
morningY
'' .Answer.: .No, sir, I was just like I was the day before, I
thought it ~nld be dangerous.
'' Question 35. Have you ever been back there to work since
at Mine No. U
"Answer. No, sir. I nev(\r worked any more at Mine No. 1
after that.
'' Question 36. Why Y
'' Answer. I worked for the company some
page 1062 ~ after some three or four weeks after Laburnum
Construction Corporation moved out and the
company took over. They called rue and I went back and
filed saws for them.
'' Question 37. Did you ever go back to work there any
more while Laburnum Construction Corporation was there 1
".Answer. No, sir. I went back and got my tools and they
were loading their stuff.
"Question 38. ,~lhy didn't you work any more there while
Laburnum Construction Corporation was theref
''Answer. I conldn 't afford to. I felt there was dang·er
there.''

Mr. Allen: Now there is cross examination. Do you all
want to read cross exami nation?
Mr. Mullen: Yon can go al1ead and read it.
page 1063

~

(Tlie reading of t11e deposition continued as
follows:)
"CROSS EXAMINATION.

''By Mr. Pollard:
"Question 1. Mr. Mayo, yon say you arc a member of the
Prestonsburg Local Y
"Answer. Yes, sir.
'' Question 2. ,,rhen did yon go to work for La bunmm Construction Corporation f
"Answer. It was in July, 1949, I believe it was. I believe
that is about tl1e time.
'' Quei;;tion 3. Then you went to work jm,t after the matters
whicI1 Mr. Robertson was questioning·-' 1
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Mr. Robertson: You read it w1·ong.
(The reading of the deposition continued as follows:)
"Questitm 3. Then you went to work just before the matters which Mr. Robertson was questioning you about occurred?
"Answer. I believe that was my third week, as I iecall it.
"Question 4. Are you familiat with an organization known
as the Paintsville Local?
.
"Answer. Yes, sir. I have wo1·ked with these people before. ·
"Question 5. To whom did you pay your union duest
'' Answer. I paid my dues in to the Prestonsburg Local
regularly, but I paid my permit to work on that
page 1064 ~ Laburnum Corporation job to Mr. Pteston, who
was Business .A.gent for the Paintsville Local.
"Question 6. How much were your dues?
.
'' Answer. One dollar a month to the Prestonsburg Local,
and I paid a permit of $1.50 a month to work through this
Paintsville Local.
''Question 7. Exactly what is this permiU
"Answer. It is giving you a right to work with brothers
of a different local.
"Question· 8. In other words, you couldn't work on the
Laburnum job where the Paintsville Local was working·, without a permit?
"Answer. No, sir. If tliey had a contract, I would automatically have to have. a permit to work with those peopfo.
"Question 9. Why is all that?
"Answer. That is tlie regulations of the order, as I understand it.
"Question 10. Who i~ the order?
"Answer. It is the United Brotherhood of Carpenters and
Joiners of America.
'' Question 11. Did you ever see flu~ contract that Laburnum Construction Corporation had with the Paintsville LocaH

'' A. No, sir.
"Question 12. You don't know what was inthaU
'' Answer. No., sir.
page 1065 ~ "Question 13. What was the rate of pay you
received there?
"Answer. $1.75 an hour was whnt Laburnum Construction
Corporation gave.
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"Question 14. There was quite a bit of construction work
going on in this area at tliat time Y
"Answer. Yes, sir, I believe there was right smart of carpenter work or construction work going on at that time.
"Question 15. How did it happen that you had to come
over from Prestonsburg to work for the Paintsville Local
when it cost you $1.50 a month for a permit?
. "·Answer. These Paintsville fellows needed a saw filer,
~nd they called me to come because, you know, everyone don't
file saws, and they needed me there.
''Question 16. Do saw filers get a higher rate of pay?
"Answer. No, sir, they receive the same rate of pay.
"Question 17. Did I understand you to say yon were at
the tipple on July 26, wl1ich was the day that Mr. Hart and
Mr. Preston were talking?
''Answer. Yes, sir.
"Question 18. Did I understand you to say that Mr. Preston made the statement that if they put up a picket line yon
wouldn't walk across it Y
'' Answer. Mr. Preston told the men there in
page 1066 } the shop that we conldn 't stop just on their sayso, but if they put up a picket line, of. course we
~ouldn 't cross the picket line. But he changed his mind, I
reckon, because we stopped before they brought out any
pickets.
'' Question 19. Tl1e reason you stopped in the beginn~ng
was to find out what it was all about Y
'' Answer. Mr. Hart, when he came in, said, 'Boys, we are
going to have to ask you to cease work here,' and Mr. Preston
told him., 'We have a contract here with these people, and we
just can't quit our work here.' And Hart told him, 'You
fellows are scabbing,' and Mr. Preston told him we were not,
that we belong·cd to the Carpenters Union. He said that was
all right, but we would have to quit work until he got a settlement, and that he was organizing.
.
''Question 20. There were other people working on the job
besides carpenters Y
.
''Answer. I helieve the company had begun ru_nning some
coal there that dav.
'' Question 21. ~There were other men working there that
were not carpenters, were there notT
"Answer. Yes, sir, there were some other men working
there.
'' Question 22. Common laborerF? Y
"Answer. Yes, sir, common laborers and helpers.
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'' Question 23. W e~e they members of the Paintsville LocaH
page 1067 ~ '' Answer. Some of them had receiv;ed :applications, hut whether they had paid, I run not
.
·
able to say.
"Question 24. ·what is the initiation fee7
'' Answer. I believe the initiation fee is $25.
.
. ''Question 25. Did you attend the meeting.a of the Paintsville Local 7 .
"Answer. I was at two or three of them.
"Question 26. Then you wouldn't know whether these laborers came to the meetings-or not, would you!
"Answer. No, sir, I wouldn't know. I know some of them
were at the meeting here in Paintsville, the 13:st one I was at.
'' Question 27. Do you remember any of their names?
"A~swer. No, sir.
'' Question 28. You didn't see anyone take a drink up there
that day, did you 7
"Answer. No, sir.
'' Question 29. And no one hit you T
'' Answer.. No, sir.
'' Question 30. And you were not harmed in any way Y
'' Answer. No., sir, just threats. 'We have come here to
-stop it, and we mean to stop it,' and things like that.
"Question 31. Did I und~rstand ·you to say when you went
back for your tools, that the Laburnum Construction Corporation was moving outY
'' Answer. Yes, sir, as I understood it. There
page 1068 } was a man there loading Laburnum Construction
Corporation tools in a car.
''RE-DIRECT EXAMINATION.
"Bv Mr. Robertson:
't Question 1. During the course of Hart's conversation,
did be make any threats about bringing a larger bunch of men
from some other place T
"Answer. Yes, sir. He told Mr. Preston that if necessary,
lie would bring 500 or 600 men from Beaver Creek."
Colonel Harris: You read that wrong.
·(The reading of tl1e deposition continued as follows:)
.. , Answer.. • • • '500 or 1,000 men from Beaver Creek.
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''RE-CROSS EXAMINATION.

''By Mr. Pollard:
"Question 1. Do you remember the day yon went back up
there to get the tools Y
"Answer. Not exactly. I would say it was probably a
week or probably 8 or 10 days after this day that they stopped
us from working there.
'' Question 2. Some 8 or 10 days after the 26th Y
"Answer. Yes, sir.
"Further deponent saith not."
Mr. Robertson: ·If Your Honor please, we are going to
offer the deposition of Mr. Raymond E. Salvati which was
taken for the Defendants at I:I1:1ntington, vVest Virginia, on
June 15, 1950, ancl then we are going to offer thepage 1069 ~ deposition of Mr. Salvati which was taken for
the Plaintiff in Huntington, West Virginia, on
September 18, 1950.
Mr. Allen: If Your Honor please., this deposition was
taken on behalf of the Defendants, to be read in evidence on
behalf of the Defendants, and it is being offered by us.
Mr. Mullen: Which one?
·
Mr. Allen: The one on J nne 15.
(At this point the deposition of Raymond E. Salvati was
read to the jury, Mr. Allen reading the questions and Mr.
Robertson reading the answers, as follows:)
"RAYMONDE. SALVATI,
the witness, having been first duly sworn, testified as follows:
"DIRECT EXAl\HNATION.

"By Mr. Mullen:
'' Question. :M:r. Salvati, will you plem:;e state your name,.
residence and business f
'' Answer. My name is Raymond E, Salvati I am pre~ently President of the Island C:eek Coal Company, Pond
Creek Pocahontas Company, 1\fartanna Smokeless Coal Company. I Jive at 1130 Ritter Park, Huntington, West Virginia.''
1\fr. Allen:
Harris.

These questions are not numbered, Colonel
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Mr. Mullen: That is rig·ht.
(The reading of the deposition continued as follows:)
'' Question. What is the connection, if any, of
page 1070 } the Spring· Fork Development Company with the
Pond Creek Pocahontas Company?
'' Answer. The Spring Fork Development Company is a
wholly owned subsidiary of the PoJ!d Creek Pocahontas Company.
·
"Question. How long have you been President of the Pond
Creek Pocahontas Company?
"Answer. One year.
''Question. ,vhat was your position prior to that time with
them?
'' Answer. Vice-President in charge of operations.
"Question. And were you Vice-President in charge of operations in 1948 and Ul49 Y
'' Answer. I was in '48 and for the first six months of '49.
'' Question. Did the Pond Creek Pocahontas Company enter into a contract in 1948 with the Laburnum Construction
Corporation, a Virginia corporation., to have any work done
in Kentucky1
"Answer. Well, the Spring Fork Development Company
did.
n Question.
The Spring Fork Development Company Y
Didn't the Pond Creek Pocahontas Company also enter into
a contractY The plaintiff alleges in their notice of motion
that there were two contracts.
"Answer. Yes, that is correct. 'fhe Pond Creek Pocahontas Company did enter into an agreement with
page 1071 } the Laburnum Const.ruction Company for the
erection of the tipple and the Spring Fork Development Compan~", which is a wholly owned subsidiary of
Pond Cre.ek, entered into a contract for the construction of
houses.
"Question. Was the work completed nnder the Pond Creek
Pocahontas Company contract by the Laburnum Corporation?
"Answer. No.
"Question. Was tlle work compfoted under the Spring
Fork Development Company contract 1
'' Answer. No, sir.
"Question. Were tl1e contractR terminated at any time before the completion of the work T
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"Answer. It was.
''Question. ,vas that by letter?
"Answer. By letter.
.
''Question. And who prepared that letter!
"Answer. :Mr. Macdonald, our attorney.
.. ~ '.Question. You signed it Y
"Answer. I signed it.
'' Question. In the letter terminating each of t~e contracts,
which are filed as exhibits with the notice of motion, this language appears: 'About noon on .July 26, 1949, we understand
that your men were prevented from continuing to work on
the tipple by threats and other action of representatives of
the United Construction Workers, a branch of
page 1072 ~ District 50 of the United Mine Workers of
America. Since that time no further work has
.been done on the tipple.' Do you know of your own knowl·edge of the threats or other action of the representatives of
the construction workers or was that on information Y
. "Answer. Not personal knowledge, only through informa.tion.
"Question. The contraC't with the Pond Creek Pocahontas
.Coi:ppany provided for a maximum fee for doing the work of
$12,000. Do you know what part of that fee was paid to the
Laburnum Construction Corporation up till the time that the
contract was terminated?
'' Answer. I do not, and I suggest that in Mr. Smith's testimony he can tell you as to tl1at.
"Question. And tl1e same thing applies to the fee to be
paid by the Spring Fork Development Company t
'' Answer. Yes.
"Question. Has either of the two companies mentioned let
any work to tlle Laburnum Corporation subsequently to the
termination of tho~e two contr~cts that we have spoken of?
''Answer. Do vou mean after" Question. After the termination of the contract.
'' Answer. No work lrns been done.
'' Question. Subsequent to that time l1as any work been
let by the Pond Creek Pocahontas Company or
page 1073 ~ the Spring Fork Development Company?
"Answer. We had two contracts let since that
time.
·· "Question. About what was the size of those, do you know?
"Answer. Let's see-about fortv l10uses and a school·
house and a store.
'' Question. Were they let on bids?
1
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"Answer. Yes, they were let on bids..
'' Question. Did the Laburnum Company bid on them f
''Answer. They did not.
.
'' Question. If the La burn um Company bad bid and had
been the low bidder, would the work have been let to them?
"Answer. Yes, it would have ·been.
·
"Question. Were you down at the -site· of the work being
done by the Laburnum Construction Company at the tµne. of
the trouble there?
· . .
"Answer. I was present on an inspection trip on one par~
tieular dav when trouble did arise.
.
·
'' Question. Did you see a picket line there at that time 7
''Answer. I did.
'' Question. Did you note any violence or hear of any
threats while you were there?
'' Answer. I did not.
'' Question. Do you know whose employees composed t~e
picket line?
page 1074 } '' Answer. I coul<:ln 't-I don't know.
'' Question._ Did the Pond Creek Pocahontas
Company have contracts with the Allen-Codell Construction
Company, Incorporated, for work at the site on the property
wliere the Laburnum Construction Company were working at
the same time?''
l\Ir. Robertson:

There was an objection, and then:

(The reading of the deposition continued as follows:)
'' Answer. I can answer it?
'' Question. Yes.
'' Answer. We did have a confra~t with thm;e t.wo concerns.
'' Question. Do you know whetl1er tlle employees of either
of those concems were on strike at the time, that is, between
.July 25 and August the 2d, at the time that the Laburnum
Corporation terminated their work?
'' Answer. I do not know.
"And further thi~ deponent saith not.''

•
-page 1075}

•

•

.

•

Mr. Allen: Your Honor, tl1is deposition of
]\fr. Salvati was taken on behalf of the Plainti-6:
1o be read in evid-ence on behalf of Plaintiff.
·
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The Court : All right.
.
Mr. Robertson: At the second page read there at the top
of the page, too, Mr. Allen.
The Court : ,Vhen were these depositions taken t
Mr; Robertson: The 18th of September, 1950.
(At this point the deposition of :Raymond E. Salvati was
read to the jury, :M:r. Allen reading the question and Mr. Robertson reading the answers, as follows:)
The witness,
RAYMONDE. SALVATI,
being first duly sworn, testified as follows, to-wit:

"Mr. Robertson: I wish the record to show that at tl1e
taking of these depositions there were present Mr. Noble
Hobbs, Mr. Da~d Hunter, Mr. Yel~~_rton Cowherd, general
counsel for the United Construction Workers and District 50
affiliated with the United Mine \Yorkers.

"DIRECT EXAMINATION.
"By Mr. Robertson:
"Question. Mr. Salvati, your name is Raymond E. Salvati f
'' Answer. That is conect.
"Question. And you tu'e tl1e 'saine 1\fr. Salvati who gave
your deposition for the defendant in this action on June 15.,

19501

page 10'76 }

"Answer That is correct.

,i,Question .. Just to get tl1e context complete,

will you state again yout· tesidence and business f
'' Answer. 1 am President ~f Island Gr~eek Coal Company,.
President of the Pond -Creek Pocahontas .Company.
'' Question. How long have you been President of these
two companies T
"Answer. Since June, 1949.
'' Question. And what was your connection, if any, with
each of these companies prior to that dateY
'' Answer. I was Vice-:-President in charg·e of operations.
''Question. l)oes. the lsland Creek Coal Company have any
associated or sultsidiary companie'S!
"Answer. It does.
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'' Question. Could you name them, please t
"Answer. Island Creek Coal Company as a parent ,Cpmpany has subsidiaries Island Creek Coal Sales Company1 the
Island Creek Fuel and .Transportation Qompany, Queen .Cig
Coal Company, Carnegie Coal Corporation and the Carnegie
Coal Corporation owns the subsidia17- of the Carnegie D~ck
and Fuel Co1!1J?any and the Brooks :Coun~y Coal Company.
Another subs1chary of Island Creek is Umted Thacker Coal
Company. They in turn own the Pigeon Creek Development
Company.
'' Another subsidiary of the Island Creek Company ie Aldredge Realty CompaJ1y. The Pond Or~ek PQcapage 1077 } hontas Company is a parent company and }la.a
as its subsidiaries :Marianna Smokeless Coal
Companr, Bartlel Land Company, Bartley Water Comp{lny
and Spr:mg Fork Development Company.
"Question. Mr. Salvati, in tonn,age produced how djd
Island Creek Coa.l Company compare in size with other comm.erci~l coal companies in the United Sh1tes during the ye.ars
1948, 1949, and 1950 Y''
1

1\fr. Mullen: TheJ'e was an objection interpose(j at that
point, Your Honor, based on the ground that it is irrelevant
and has no bearing· on any issue hi this case.
.
Mr. Robertson; "\Ve think it is relevant, Your Honor, as
showinR the value of the business connection which Laburnum
had built up.
.
.
.
The Court: Tbe Court w11'1 allow the quest10.n for what it
is worth.
Mr. Mullen: We note an exception.
l\fr. Allen: I will repeat the question.

(The reading ~f the deposition continued as follows:)
"Question. Mr. Salvati, in tonnage produced how did
Island Creek Coal Company compare in size with other c.oll,)mercial coal companicR in the United States during tile year
1948, 1949, and 1.9.50? ''
Mr. Robertson: There is another guest.ion that goes wjth
that.
page 1078

~

(Reading of the depo~jtion continue(j a$ f.ollow:.s :)
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"Question. I mean that to include the Pond Creek Pocahontas Company also .
. ·'' Answer. In tbe year '48 Island Creek and Pond Creek
and their subsidiaries were the third largest in the state of
West Virginia. In '49 they came out with the same standing
for commercial mines.
·
'' Question. You said in West Virginia. Did you mean
in West Virginia or in the United States?
"Answer. In the United States.
'' Question. How did they rank in size, in tonnage produced
in the state of West Virginia t
'' Answer. They are the largest.
"Question. I think in the list you gave there you stated
the connection between the Island Creek Coal Company and
the Pigeon Creek Development Company.
'' Answer. Island Creek Coal -Company and Pigeon Creek
·
Development Company, that is correct.
: "Question. I ·don't know whether you said this or not.
What was your position with the Pond Creek Pocahontas
Company and the Island Creek Coal Company prior to the
time you became presi<lent of both those companies Y
"Answer. I was Vice-President in charge of operations.
"Question. And did you occupy that position during· the
month of October, 1948?
page 1079 ~ '' Answer. I did.
'' Question. Did the Pond Creek Pocahontas
Company enter into a contract with Laburnum Construction
Corporation dated October 28, 1948, for the construction of a
coal preparation plant at the number one Kentucky mine of
the Pond Creek Pocahontas Company in Breathitt County,
Kentuckyf
"Answer. It did.
"Question. Have you a copy of that contract Y
"Answer. I do have."
Mr. Allen: Then the contract is offered in evidence and
it already has been offered here, Your Honor.
(Reading of the deposition continued as follows:)
'' Question. Did you execute that contract on behalf of Pond
Creek Pocahontas Company as its Vice-President?
'' Answer. I did.
"Question. When the contract that we have just introduced was executed did the Pond Creek Pocahontas Company
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contemplate construction· work in Breathitt County, Kentucky, in addition to work on the coal preparation plant at
the No.1 mine?
"Answer. It did."
Mr. Mullen: If Your Honor please, there was an objection
interposed at that point to the question and answer, it being
that it called merely for speculative information, has no bearing on the question, and is shown to be speculapage 1080 } ti':~ by the word ''contemplate"
Mr. Robertson.: It is tl1e same objection that
lrn s been ruled on.
The Court: I overrule the objection and will allow the
(1uestion and answer for what it is worth.
Colonel Harris: We reserve an exception.
(Reading of the deposition continued as follows :)
'' Question. What additional work did the company contemplate?"

::\Ir. Mullen: The same objection.
Colonel Harris: We reserve an exception.
(Reading of t:µe deposition continued as follo,vs :)
'' Question Answer tl)e question, please
"Answer. We have it listed here, and the work that I submitted to my Board of Directors through our President at
that time and was asked by the members of the Board to explain just wl1at was necessary in the construction of our entire facilities in Breathitt County for the operation of our
number one and number three mines.
"The tabulation showed, and was approved by our Board
of Directors, the following:
'' Machine shop-$60,000
"Lamp House, superintendent's office, oil house-$12,000
''Warehouse building-$25,000
'' 200 houses-$300,000.
page 1081 } ''Ten supervisor houses-$60,000
'' A large store-$75,000
'' One service store-$15,000
· '' A heating plant for tipple at our mine No. 1-$23,000
"'"Tipple Shop-$3,00()
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"Foundations for tipple at our Mine No. 3-$25,000
'' Sand house-$7 ,000
'' A water system in connection with our preparation plants
and houses, $12,500, for a total of $617,500.
''Question. And you say that work was authorized by the
Board of Directors 1
''Answer. It was.
"Question. When the contract that we have introduced
l1ere, dated October 28, 1948, was executed, did the Pond Creek
Pocahontas Company or did you as Vice-President of Pond
Creek Pocahontas Company have any understanding with
Laburnum Coji.jtruction Corporation with reference to the
additional wqrk.that you have just tabulated?
"Answer. I "did.t'
Mr. Mullen: The same objection, Your Honor.
The ·Court : Same ruling.
Colonel Harris : We reserve an exception.
(Reading of the deposition continued as follows:)
'' Question. What was the understanding!
"Answer. At the time that :Mr. Bryan, Presipage 1082} dent of Laburnum Construction Company, came
to Huntington within this same office I asked
liim if be would not consider going over into BJ·eathitt County
and building our preparation plant. I told him that the country was undeveloped, they had no roads, bad no houses, had
no people, and that it would be a hard job to do, that if he
w.ould go over there and undertake the installation of this
preparation plant that I would .consider and give to him the
additional work that would ·be necessary in connection with
:the operation of those mines, that I foit that once in the job
necessary tools, necessary buildings to house tl10se men ancl
all the facilities in connection with the preparation plant
would be there, that he would be in a position to ,go ahead and
do this additional work
"This list that I just gave, I said it was approved by our
Board of Directors. It was gone over with him and I said
that there wasn't any reason at all that he shouldn't go right
ahead with all the construction of all tllese things in connection with the facilities in the operation of those two preparation plants.
'' Question. Were you influenced i.n that decision ·by .any
proficiency his organization would acquire by virtue of hav-
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ing done this original work on the preparation plant in that
particular Territory for the kind of work?
"Answer I felt that once situated there and had the ex. perience in the building of that preparation
page 1083 ~ plant, be would he better prepared to do the job
on these other items than anybody else that we
would get.''
l\Ir. Mullen: Your Honor, there is nn objection at that
point on the ground that what mig·ht liave influenced the witness is not proper evidence.
·
]\fr. Robertson: It is the same objection, just in a different
form, Your Honor.
The Court: The objection is overruled.
Colonel Harris: We reserve an exception.

(Reading of the deposition continued as follows:)
"Question. Mr. Salvati, you have testified that for several
years Island Creek and Pond Creek and their subsidiary companies were the third largest producers of coal hi the United
States and t.he largest producers of coal in the West Virginia
field. By virtue of the volume of their production are those
companies constantly engaged in construction work such as
Laburnum is qualified to do and has done?
'' Answer. That is correct.
"Question. And would you expect that company to have
other work if that agreement had continued in addition to the
work you have tabulated there?
"Answer. ,ve always l1ave work at all times in connection
with the construction of new mines and new facilities, rehabilitating our companies, ·and our company always has some sort
of construction work going on moHt all the time.
page 1084 ~ '' Question. Did the Spring Fork Development Company enter into a contract with Laburnum Construction Corpol'ation dated December 15, 1948, for
the construction of twenty-five dwellings on sites near the
numher one mine of Pond Creek Pocahontas Compali~ in
Breathitt County, Kentucky 7
·
"Answer. That is correct.
"Question. Have you got a copy of tl1at contract1
''Answer. I do have.''

Mr. Allen: I think, Your hon·or, that contract has akeady
been offered in evidence.
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The. Coui~t: It has been offered in evidence.
(Reading of the deposition continued as follows:)
"Question. Was this work to be performed by Laburnum
Construction Corporation on a basis of cost plus a fee of five
per cent, the total amount of the fee not to exceed the sum of
$2,5007
'' Answer. That is correct.
''Do you mean by that tha~ the work for the construction of
the twenty-five houses, dwellmgs f
'' Answer. That is correct.
'' Question. Was the work for the construction of the
twenty-five houses a part of the· additional work contemplated
in your understanding with Laburnum -Construction Corporation regarding additional work about which you have testified Y
·
·
· ·· ·
"Answer. It was.
page 1085 ~ ''Question.· Did the Pond Creek Pocahontas
Company enter into a contract with Laburnum
Construction Corporation dated December 8, 1948, for the
construction of a telephone line approximately eleven miles
in length extending from Carver, Kentucky, to the number
one Kentucky mine T
"Answer. That is correct.
''Question. How did it happen to go from Carver, Kentucliy; to mine number one Y
'' Answer. That was the only available place that we could
have telephone connections.
'' Question. Was the construction of tbe telephone line by
Laburnum Construction Corporation on a basis of cost plus
a fee of five per cent f
·
"Answer. It was.
"Question. Have you a ·copy of that contract for the construction of the telephone line Y
"Answer. I do."
Mr. Allen: I think that is already in evidence, Your Honor.
The Court: I think it is in evidence.
(Reading of the deposition continued as follows:)
"Question. Did I ask you, was tl1e contract for tl1e construction of the telephone line a part of the work contem-
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plated in your understanding with Mr. Bryan for additional
~~,

.

"Answer. It was.
"Question. And that work was done on a five
page 1086 } per cent basis Y
·
"Answer. On a cost plus fee of five per cent.
'' Question. Did the Pond Creek Pocahontas Company
during the month of July 1949 instruct Laburnum Construction Corporation to construct a schoolhouse near the number
<>ne Kentucky mine of Pond Creek Pocahontas Company in
.Breathitt County f
''Answer. That is correct.
'' Question. Did Laburnum Construction Corporation pro<eeed with the construction of the schoolhouse?
''Answer. They did.
'' Question. ·was this work to be performed by Laburnum
Construction Corporation on a basis of cost plus a fee of
.five per cent t
''Answer. That is correct.
'' Q. Was this a part of the additional work covered by your
understanding with Laburnum Construction Corporation regarding additional workY
"Answer. It was.
'' Question. Diel the Pond Creek Pocahontas Company ad:..
vise Laburnum Construction Corporation during July, 1949,
to prepare to proceed with the construction of the concrete
foundations for the coal preparation plant at the number two
mine of Pond Creek Pocahontas Company in
page 1087} Breathitt County, Kentucky, during August
19491
·
"Answer. That's right.
'' Question. Was this work to be performed by Laburnum
Const.ruction Corporation on a basis of cost plus a fee of five
J)er cent?
"Answer. That is right.
''Question. Was this a part of the additional work covered
:by your understanding with Laburnum Construction Corporation regarding additional workT
"Answer. That is correct.
'' Question. Did Laburnum Construction Corporation pro,ceed with the construction of the concr.ete foundations for the
c(·oal preparation plant at the number two mine?
''Answer. Thev did not. ·
·'' Question. Why not, if you know 1
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'' Answer. They were interfered with, and with the District
50 United Mine ,vorkers and the experience they had at our
number one preparation plant, being run off of the job there,
made it impossible for them to start oil this particular work
that was assigned to them.''
Mr. Mullen: If Your Honor please, there was an objection
interposed there. The answer is objected to as being hearsay.
The witness docs not have the knowledge and does not testify
that he knew this of his own knowledge.
. · Mr. Robertson: That is the same objection
page 1088. ~- ·thgt has been, Your Honor. It came to him
as president of the company, and he is testifying
as president of the company.
The Court: The objection is overruled.
Colonel Harris: We reserve an exception.
{Reading of the deposition continued as follows:)
"Question-. vYas that information reported to you in the
regular course of your duties and responsibilities as president
of the company Y
"Answer. I was vice-president in charge of operations nt
the time. The manager of the prop·erty reported to me, and
in my official capacity I am testifying as to what I just said.
'' Question. Did the Pond Creek Pocahontas Company 'or
the Spring Fork Development Company advise Laburnum
Construction Corporation that it should proceed to install
asbestos shingles on the twenty-five dwellings during August,
1949.
'' Answer. Yes.
'' Question. Were those shingles on the roof or on the side
of tbe houses or on both, or do you recall f
'' Answer. No, the lumber was cut there on the jpb and aftm·
the houses were constructed they just clidn 't look as good and
weren't as comfortable as they should be, and we felt that
those asbestos shingles would make a much warmer and safer
and better job and look better and be better for the employees,
and at that time we decided to go ahead and use
11age 1089 ~ this asbestos shing-Ie and it's on tµe sides of the
house and not on the roof.
Q. ""\Vas this shingle work to be performed by Laburnum
Construction Corporation on a basis
cost plus a fee ·of five
per cenU
'' Answer. That is correct.

or
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Question. Was that shingle work a part of the additional
work covered by your understanding with Laburnum ©on:struction Corporation regarding additional work 1
'' Answer. That is correct.''

Mt. Mullen: If Your Honor please, there was an o'hjec~ion
interposed at that point. The question and answer are objected to because the witness has already testified that
matter arose after the houses were completed and hecaus~· of
their a·ppearance and it therefm·e could not have been: pa:rt of
the work contemplated prior to the work being let.
Mt. Robertson: If the Court plMse, it is the same· objecti<>rt
that has been made time and again and the Court has already
ruled on it. It is admissible· to sho,v the value of the- business
~onnection which Laburimm built up with the companies: out
there.
The Court: The· objection is ove'l'ruled.
Colonel Harris: We reserve an exception.

1Jm~

page 1090 }

(R.eading of the deposition Was con thmed
follows:)

as

'"'Question. Since Augu·st the 4th~ ]1949, ha·s tlie· Pond Creek
Pocahontas Company constructed an addition on the· rear_ of
the coal preparation· plant at the number on·e mine in Hreathitt
County, Kentucky 7
'' Answer. T~ultis right.
.
"Question. Wlrat ,vas the cost of tliaf work?
'' Answer. In the neighborhood of $4,000.
'' Question. Was that work a part'. of the additional w<>rlt
c•overed by your understanding with Laburnum Construction
Corporation regarding additional world
'' Ans,11er. That is col'rect. And' I ,vant to say that arty· of
these items that yob have m,ked me about, such as the shirtgles;
the buil<ling of the schoolhouse and other it.ems that came tip
during the· coustrrtct'ion, I told- Mt. Bryan that any \\1i:5rlt of
that kind-he ,vould be given tlie·work and installation of aiiy
work thatmight:~ome up at anytime.
'"'Qnestion. ·with reference fo the other porti01ts of the
ndditional work contemplated wh~n the contract behveen Pond
Creek Poc-ahontas Company and Laburnmn Construction Gor-poration dated October 28, 1948,- was executed, would you have
had Laburnum Construction Corporation perform that' work
on the basis of ~ost plus a fee of five per cent if Laburnum
Construction Corporation had still had its organization and·
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equipment at the job site and if the United Mine
Workers of America and its branc.hes had not
threatened to interfere with the workt
"Answer. I would have."

page 1091

~

Mr. Mullen: 'rhere is an objection interposed at that point
on the ground that what the witness might have done under
the circumstances did not rise are immaterial and irrelevant
to the issues in this case.
· Mr.. Robertson: That is the same ruling. What I replied
out there was that it was relevant and material and admissible
for the same reasons already stated, which is to show the
value of the business relationship.
·The Court: The objection is overruled.
Colonel Harris: vV e reserve an exception.
(Reading of the deposition was continued as foll~ws:)
'' Question. ·w11en the contract between Laburnum Construction Corporation and the Pond Creek Pocahontas Company dated October 28, 1948, was executed, did you know that
JJaburnum Construction Corporation intended to use workers
who were members of local unions affiliated with the American
:Federation of Labor?
'' Answer. I did, and in explanation of that, with my engineers and our operating people, in entering into any cost
fee basis it was necessa1-v for ns to know the rates that he
contemplated paying for his skilled and unskilled men, and
Mr. Brvan showed me the various rates and said
page 1092 ~ at that time be was affiliated-his company-with
the American Federation of Labor and consequently must pay its rates as outlined in the book that he
showed me, and so because of my asking him as to the rates is
my reason for knowing his affiliation with the American
Federation of Labor.
~ "Question. Yon have mentioned the work at the coal prep:uation plant at the number one mine and the work on the
twenty-five houses and the work on the telephone line and on
the schoolhouse nnd in putting asbestos shingles on the houses.
In addition to t1iat had Laburnum Construction Corporation
·performed other work for Pond Creek Pocahontas Company
or Island Creek Coal Company?
. "Answer. They have.
''Question. Ha\1e you got a tabulation there showing how
~~my contracts there wer~ altogether!
.
.
0

1.

1
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'' Answer. I have here a memorandum showing the contract
(lutes, the job number, description and the amount of each of
l hose particular jobs. This is for Pond Creek, Island Creek
;m1d our subsidiaries.
''Question. Does that_ s;how whether any of them bad been
{·ommitments prior to October 28th, 1948.
'' Answer. Yes. There are several here on this· list that
were prior to that time.
·
'' Question. Does this show which they are, or would you
have to read it into the record?
Jmge 1093 } '' Answer. I can read it into the record, if you
,
· ·
like.
'' Question. I would like j~ou. to show which are prior to
October 28th and I will introduce the entire list.''
Mr. Mullen: To be consistent, Your Honor, that wa~ ob.iected to earlier in the case and the same objection arises
her~

J

The Court : The same ruling.
Colonel Harris : We reserve an exception.
Mr. Allen: I will repeat ~he question so he will not have
to repeat the objection.
(Reading of the deposition was continued as follows:;
''Question. I would like you to show which are prior to
()ctober 28th and I will introduce the entire list.
( The objection.)
"Question. Will you state which of those commitments
were prior to Oetober 28, 19487
'' Answer. Here is a contract date on :fifty prefabricated
dwellings. The date is 9/6/47 in the amount of $95,631. Two
i-tores, Brookside and Valley View Stores, the date ·6/29/48, in
the amount of $66,486. Appliance warehouse, contract date
:fl /19 /48, cost of $40,895.
Coal preparation plant, date
10/28/48 in the amount of $265,370. I think that's all that
were prior to October the 10th.
'' Question. I call your attention there to the fourth item.
'' Answer. Store number fifteen, on the 10th,
1mge 1094} 21st, '48, total amount of $54,313."
Mr. Allen : That is offered in evidence.
Mr. Robertson: I want. to show that to the jury, please.
lt is :with !hose .exhibits there..
·
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(Document exhibited to the jury.),
(Reading of the deposition continued as follows:)
"Question. Mr. Salvati, had the United Mine Workers of
America or the United Construction Workers or District 50
affiliated· with United Mine Workers of America or United
Mine Workers of America interfered with the operations of
Laburnum Construction Corporation on any of the jobs you
have mentioned prior to July 1949¥"
Mr. Robertson: That question was objected to and
ref ramed.
Mr. Mullen:· It was· reframed.
The Court : Read it as reframed.
(Reading of the deposition was continued as follows:)
"Question. Did it come to your attention or not as an
officer of the com_pany that either the United Construction

Workers District 50 affiliated with the United Mfoe Workers
of America or United Mine Workers of America had interfered with the performance by Laburnum Construction Corporation of any of the commitments under discussion prior to
the interference which commenced in July, 1949 f
page 1095 ~ "Answer. I can answer the question Y
'' Question. Yes, sir.
'' Answer. We had no interference in the list of. contracts
that I just· read into the record. All of them started on time
and were completed at the· time that the contract was entered
into as to the completion date, arid in my official capacity as
Vice-President no official notice came to me that any interference was made in the construction of these particular jobs.
'' Q-uestion. My question. directed your attention to July
1949. You are referring to work done prior to that time, I
take it.
"Answer. That's right.
.
'' Question. Did Island Creek Coal Company or one of its
associated or subsidiary companies enter into a contract with
Hamill Construction Company of Huntington, Vvest Virginia,
for the construction of an office building near Delbarton, West
Virg'inia Y''
Mr: Mullen: If Your Honor please, tllat is objected to.
The contract with some other party for some other work is
not pertinent to the issue in this case.

United Const. Workers

v. Laburnum Const. Corp.

1013

Raymond E. 8alvati.
Mr. Robertson: It is to show the pattern in eastern Kentucky and that they ran them off that job, if my memoty
set\res me right. I think that will be brought out
J)age 1096 ~ in a few questions.
The Court: The Co1~rt will allow the question
for what it is worth.
Colonel Harris: '\Ve reserve an exception.
(Reading of the deposition was continued as follows:)
'' Question. Answer the question, please.
'' Answer. )Ve did enter into a contract with the Hamill
Construction Company.
.
'' Question. Was the Hamill Construction Company able to
complete that contract f
'' .Answer. They were not.
'' Question. Why f
"Answer. They were interfered with by the District 50
United Mine Workers and the men were run off the job and
unable to complete the work.''
Mr. Harris: If the Court pleases, I understood that we had
nn objection which extended to everything on ''why''
questions.
The Court: ls that the undei·sta11ding of you gerttiemen !
Mr. Robertson: Yes.
The Court: That is the understanding.
(Reading of the depositioh continued as follows:)
'' Question. Did Island Creek Coal Company during. the
,
sprong of 1950 invite Laburnum Construction
page 1097 ~ Corporation to submit a proposal for the construction of a cpurch and a recreation bui1dit1g
11ear DelbaHbn or Holdeh, \Vest Vitg,irtia f
'' Answer. They did.
"Question. Did Laburnum Construction Corporation submit a proposal for that work ·f
".Answer. Mr. Brya:n came in to ~he me a couple of days
before .the elates of the time for the proposal to be submitted
and said at that time that he felt that bi1der the circ1tmstances
that it wouid be impossible for him to b1d, he could bid btit be
c-ouldn 't c01npl~te the job.
'' He felt that if I wanted to enter into an agree$,ent With
him in some tnamier as to having guards to guard the job,
even the building that he might put up, keep them from being
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burned down and his men submitted to all the threats and
violence, that he then would submit a bid.
''I told him that I would like to consider the matter but it
wasn't a matter that I felt that the company should be drawn
into and I wanted to confer with the chairman of our board
because it was a pretty· important situation with us and I
didn't want to take the entire responsibility of answering that
particular day.
·
'' Subsequently I did confer with our chairman and after the
conference we felt that it was inadvisable for LabU'rnum
Construction Corporation to bid on these two particular
.~
buildings, that we felt that if they did it might
page 1098 ~ cause us a lot of trouble around our mines, and
·
I wrote him. a letter within two or three days of
that conference."
Mr. Mullen: If Your Honor please, the same objection to
'that, the frame of mind of the witness is immaterial to this
·
case and improper.
The Court: The objection is overruled.
Colonel Harris: We reserve an exception.
(Reading of the deposition was continued as follows :)
"Question. In this connection I hand you what purports to
·he a letter dated May 18, 1950, from you to Mr. Bryan and
ask you if that's the letter to which you referred Y
"Answer. That is correct. That is the letter."
· Mr. Allen: The letter is offered as Exhibit 5, according to
.the deposition here.
:Mr. Mullen: It was already introduced and objection made
at the time it was introduced.
The Court : Very well.
. (Reading of the deposition continued as follows:)
. "Question. In the course of the last mentioned conversation you J1ad with Mr. Bryan, did he tell you whether or not
he had had a conversation with Mr. David Hunter regarding
this proposed workY
"Answer. He did refer to a conference that he had with
Mr. Hunter at Pikeville, I guess.

United C-0nst. Workers

v. Laburnum Const. Corp.

1015

Raymond E. Salvati.
'"Question. Do you recall what the substance
page 1099} of that conversation was as reported to you by
Mr. Bryant"
·
Mr. Mullen: T11ere was an objection there, that that was
purely hearsay under those circumstances.
Mr. Robertson: We think it is admissible, Your Honor, as
~howing why this business relationship was broken up, one of
the things in the whole chain of evicence as to why it was
·broken up.
·
The Court: The Court will sustain that objection.
Mr. Robertson: Plaintiff excepts for the reasons stated.
Will you state where I may commence again, Your Honor!
:\faybc we should just go ahead with the next question.
The Court: Yes.
(Reading of the deposition continued as follows:}
"Question. I hand you what appears to be a copy of a
letter dated May 23, 1950, from M:r. Bryan to you and ask you
if you received the original of that letter in response to your
letter to Mr. Bryan of May 18, 1950.
'' Answer. I have the original here."

Mr. Allen: T11e letter is offered in evidence, Your Honor,
~nd there is objection.
Mr. Mullen: There is objection. It was offered on the
examination of Mr. Bryan and objected to. As I recall at·
that time it was withdrawn and Your Honor did not rule on
it. We make the same objection. It is a self-page 1100 } serving declaration from Mr. Bryan written long
after this suit had been brought.
l\fr. Robertson: That is right, and I withdraw it now.
The Court: Very well.
Mr. Allen: Suppose.you start about the middle of page 26.
(Reading of the deposition continued as follows:)
"Question. Mr. Salvati, has the Laburnum Construction
Corporation been invited ·by Pond Creek Pocahontas Company
or Island Creek Coal Company or any of their associated or
~uhsidiary companies to submit proposals for any work since
1\fay 18, 1950?
"Answer. They have not.
'' Question. Why f
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"Answer. I think it is pretty well established by my letter
here in May that we felt that any invitation that we would
extend to Laburnum, that it would cause us a great deal of
trouble and \ve possibly ,vouldn 't get the work completed and
felt it advisable to not ask him to bid on any business that ,te
have given since that time/'
Mr. Allen: Do you insist on the objection there, Mr.
Mullen?
Mr. Mullen:·· We already have objection to any "why's",
so we need nof repeat it; since that is continuing.

page 1101 ~

(Reading of the deposition continued as follows:)

"Question. ·what "ras the situation which developed as.
outlined in your testimony here today t Would you expect
Laburnum Construction Corporation to have continuously
since July, 1949, and d0'\\ n to this time and in the future, be
doing work for th~ Pond Creek Poealiohtas Company and the
Island Creek Coal Company t''
7

Mr. Mullen: ,vc objected to that, Your Honor, on the
ground it calls solely for an opinion of the witness, for speculation as to future events, and he could not know at the time
what circumstances might arise or how the matter might have
affected it.
Mr. Robertson: Your Honor lias ruled repeatedly that it
is admissible for what it is worth to show the value of the
relationship th~t Laburnum had bu1lt up.
The Conrt: The ohjection is overruled.
Colonel Harris : ,,..re reserve cm exception.
(Reading of the deposition continued as follows: J
"Question. Will you answer the question, please?
'' Answer.. vVe couldn't be asi;:ure4 of a completion of a job
that we might give to Laburnum Construction Corporation
with tbe experience in the last year and a.half that he .has lm<l,
of ever having that job completed. In tile opini_on of tlle operating people and myself, we felt that it was inadvisable, aR
it mig;l1t ~pread to . the operation of our coal
pag·e 1102 ~ mines and other work we migl1t be doing, so hecanse of that situation we feel it inadvisable to
ask Mr. Bryan of Laburnum Construction Corporation for
bids on any work tlmt we might have.
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"QuestjQn. What is the conri~Qtio:p between the Js,la,nd
Creek Coal Company and the Poncl Creek Company?
'' Answer. Island Creek Coal company and Pond Or~~k
Pocahontas Company have common management but entirely
different directorship and are two different companies entirely.''
Mr. Alle11: There is cross ex&mination by l\fr. Mqlle~. Do
you all want to h~lp me out by rell.ding thi~?
Mr. Mullen: "\Ve will do it if you want help.
The Court: Let's recess for five n;1inutes.
(Brief recess.)
¥r. Mullen: If Your Ho1wr plea~e, we ·.ijr~
going to withdraw the object~on we made t~ the
question at the bottom of pag·e ~4, and let him answel' it.
The Court: No. 24 ¥
Mr. Mullen: Yes. That is the one Your Honor sustained
the obj~ction on. ,ve are going to withdraw it.
,... · ·
Mr. Rob~rtson: You read th~ questi<;rp..
page 1103 }

(The reading of the deposition contim1ed as follows;)
'' Question. Do you recall wl1at the substance of that conversation was as reported to you by )fr. Bryan?
"Answer. He said that :Mr. Hunter told him that if h~ bjd
on that job and came over into ~ing·o Cou:pty to put up these
two buildings that he would-without ~my ~mntract wit4 tlwh·
organization-that he would absolutely do everything tn
power to see tba t he did not build those buildings.''

:m~

Mr. Robertson: Go alwad, now. Yoq have withdr~wTI.
Let's keep on g9ing, now. Read the ·next question.
(The reading of tlw deposition continued as follows:)
"Question. Diel he indicate wh~t kind of things in ·Ms
power he would do Y
·
"Answer. I don't recall Rpecificplly just exactly what lw
said in that regard o1 her than he certainly wasn't going· to
let him build the build~ngs. ''

:Mr. Mullen: Do you want us to r-~pd the cross ex~mination t
page 1104 r Mr. Allen: If you please.
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·· ( The reading of the deposition continue as follows, Mr.
Mullen reading the questions and Mr. Robertson reading the
answers:)

"CROSS EXAMINATION.·
"By Mr. Mullen:
"Question. Mr. Salvati, was the agreement that you say
you made with Mr. Bryan to do future work approved by your
Board?
"Answer. It's not necessary to be approved by my Board.
"Question. The work that you spoke of in connection with
putting shingles on and work on the schoolhouse and other ·
items prior to that, they were merely changes and developn1ents in ·the contract as it went along, were they not?
· '' Answer. I would say that they were cl1anges that are
made from time to time as you go along on any construction
job.
·· ''Question. And when you make those changes the contractor doing the job is tlle one to carry out those changes?
"Answer. Not necC's~;arily, but in this particular case it
was arranged as well as understood that Laburnum Construction Company would haYe that right.
'' Question. In the letter of May the 18th, 1950, which you
wrote Mr. Bryan you stnte, 'In view of this situation., it seems
to me that it would be better that vou refrain
page 1105 ~ from bidding· because of the facts outlined to me
in our conversation Monday evening.' Did you
have personal knowledge of tho~e facts or was this letter written merely on what he stated to you?
"Answer. I had personal knowledge of what he had said
to me the clay before and the experience that he lmd in all tlte
jobs and not completing them, and in view of the fact that
he didn't complete our preparation plant, he didn't complete the foundation work at number two, l1e didn't finish
the schooll10use job, and it g-ave us a lot of trouble, cost us
a lot of money as well, that I felt it wasn't advisable to give
him any further work, and after he discussed tlrn situation
with me and told me about his discussion with l\f r. Hunter
that I felt it would be inadvi~able, as I ~ave here a little while
ago my evidence, that I didn't tnke that resnonsibility on
myself. I conferred with the chairman of our Board and lie
agreed with me a11d as a result of our conference this letter
went forward to l\fr. Brvan.
"Question. But as
anjr tl1reats or an:vthing· that he

to
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claimed that Mr. ~unter had made, you had no personal
knowledge of those. They were only what he reported to you T
"Answer. That's rig·ht. Nobody reported other than Mr.
Bryan.
.
. ''Question. Mr. Salvati, the miners and the workers at. the
tipple where the contracts were being per7
page 1106 } formed, are they members of a union 7
'" Answer. Yes, ~ir."
Mr. Robertson: I withdraw all my objections to everything in his deposition.
·
Mr. Mullen: That question had been .answered before the
objection was interposed.
(The reading of the deposition continued as follows:;
'' Answer. ::M:r. Mullen, at the time, however, as I remember
now, we didn't have our charter yet. They didn't have the
-charter. Our charter was not delivered until about August
the 1st of 1949., so when I answered that they were members,
they subsequently became members.
"Question. You dealt with the United Mine Workers or
their representative prior to that date T
'' Answer. Oh, yes.
"Question. Did any of those members take part in any of
the incidents which are charged in this suit as interference
bv the union sued 1
·"Answer. Not to my knowledg·e.
"Question. Did Mr. Bryan ever give you any reason as to
wliv he would not deal with the United Construction ·workers
forw bis unskilled labod
"Answer. He did not."
Mr. ~fallen: Do you want me to read the repage 1107 } direct, too¥
l\fr. Allen: If you don't mind.

(The reading· of the deposition continued as follows~)
''RE-DIRECT EXAMINATION.
"'Bv ::M:r. Robertson:
''Question. l\,Ir. Salvati, you said that Mr. Bryan reported
'to you the threats that had been made against his men on the
wo rk. Did he report that to you as an official of your company to whom he was responsible?
0

1

1

' -"'"
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"Auswer. That is correct-:
'' Question. And then in re$ponse to a question by Mr.
Mullen, I think you said---"."I think he a,sked you wl1ether or
not any of the United Mine ·workers participated in any of
the unlawful acts charged against them· in this action. :Pidn 't
you undertake to say that they did not or you don't know
whether they did or not Y
"Answer. Not to my knowledge. I was speaking of the
United Mine ·workers of America, the particular district that
we deal with.
"Question. Do you mean to your knowledge they did not
or you· don't know or not of your own knowledge t
'~ Answer. I don't know.
'' Question. You do not know one way or the other¥
'' Answer. No":
"And further this deponent saith not.''

•
page 1108

•

•

~

•

•

CECIL M. DELINGER
was called as a witness on behalf of Plai11t.iff1 and Ju~ving been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Robertson:
Q. l\fr. Delinger, your name is Cecil l\I. Delingert
A. That is right, sir.
Q. How old are yon f
A. Forty-nine.
Q. Where do you Jive?
A. On Floyd Avenue in RicT1mond, 1822.
Q. Are you employed hy Laburnum Co11struction Corporation?
A. Yes, sir.
page 1109 } Q. In wlrnt caparityf
A. Construction Sup£lrintendent.
Q. How long lmve you been witb that company!
A. Almost six years.
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Q. How long have you 1Je~fi iir the construction bu-sine~'
with one company or another 7
A. A.round about 30 years, I gness.
Q. Were you the Superintendent in charge of the Laburnum Consttuction work on th~ job site in Breathitt Cotrfl,ty,
Kentucky, in the year 1949¥
A. Yes, sir.
Q.
ere you the Superintendent in charge of th~ watk
when it fi::tst was started 1
A. No., sir, not when we first sta1'Mtl the work.
Q. When did you get thet·e 1
. .
A. It _was the first part of May, t,he 9th, I thii1k.

,v

Q. ·what yeatt

A. 194R
Q. I call your atten_tion to a c1:tlendar ovei· there, for i.he
month of J J;1ly, 194'9, and I call your attention to July 14,
which was Thursday, and ask you if you had a telephon'e: e~n'versa tion that day with Mr. Bryan regarding a man named
William O. Hart Y
A. Yes, sit.
Q. Where ,vetc you and where was M:r. Bryan?
page 1110 ~ A. I was at my field office in Breathitt Ctlunty,
and Mr. Bryan wa~ in Richmond.
Q. What was the substance of that conversation?
Colonel Harris: We object to it on tl1e ground that it is
hearsay.
Mr. Robertson: It is the same o·bjcmtion which ]1as be·~n
made before, Your Honor. He i~ a suhorclirtate emj!>lo}ee,
and in. the tegulat course of his bttsin~ss he comtnuniclittes
with th~ head of the business about the business.
The Con-rt: The objection hr ovetrllfod.
Colonel Harris: I lltldetsfoocl it was a conver~ation both.
ways, and the directi_ons that the alter e_qo of the Plaintiff
gave him, in particular, ate not a report to the hea:d· of a·
business. This conve·1'sati-011 wits wit:h the head of flu~ busi~
ness where dir~ctions nre Q:tven lo him.
l\fr. R,obertson: It ts a:d'inis~ible· either vtay, Y01tr Honot.
lt is reports he g·ot or insfr11.cfions lm A'AV~, conducfirt~ iihe
business. 1t is the only ,vtf~" a corporation can conduct itf:J
business. ·
The Cdtirt: The obje~tion is (jv~rrt1led.
Colonel Harris: May we adrl the furtlier objeetion t'hat
it is a self-serving declaration, and reserve an exMptiofi; and
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.may we have the hearsay and the self-serving objection to all
this line of questions, and an exception 7 ·
The Court: There is no objection to that by counsel!
:Mr. Robertson: No.
page 1111 ~ The Court : It will be considered that you
have objected and reserved an exception.
By Mr. Robertson:
Q. What was the substance of your telephone conversation
with Mr. Bryan on Thursday, July 14., 1949?
A. Mr. Brvan said t11at he had received a call from \Villiam 0. Hart in Pikeville, Kentucky, and that Mr. Hart had
asked him to recog'Ilize the United Construction Workers and
sign an agreement with them on the work in Kentucky.
, · Mr. Bryan said that be refused to do tllat, and asked me if
I heard of any such thing out Jn Kentucky. I told him I
hadn't. He asked me if orir laborers were organizezd.·
Tl1e Court: He asked voli what?
The ·witness: If our common laborers were organizezd.
· I told him I didn't think so. He asked me to check into it,
and if they were not, to see if we could get them organized.
I told him I would.
By Mr. Robertson:
· Q. At that time, had you rec<:'ived any complai:µt from an~r
of your men, laborers or anybody else, on account of the rate
of pay the~v were getting t
A. No, sir, I had not.
Q. Had you received any complaint from any laborers or
any other men you were employing, about workpage 1112 ~ ing conditions or dissatisfaction in any way Y
A. No, sir, I never did.
Q. Do you recall whether or not you had a telephone conversation with Mr. Bryan on the Friday of the following·
week, which was ,July 22, regarding Hart T
A. We had R()Veral calls in between tlrnt time, but I think
on tl1e 22nd-I don't remember wl1ether I called Mr. Brvan
or whether l1e called me. I think I called l1im and told him
I had heard rumors that there would be a gang there to stop
us from work the following Monday.
Q. Did you :u.;k 1\fr. Bryan to come to the job site?
A. Yes, sir., I did.
Q. Why?
A, I thought he would he a help to us. Naturally, being
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the head of the company, he would know more about the administrative policies of the company than I would.
Q. Did he agree to come, or noO
Colonel Harris: We object to him leading, if the Court
pleases.
Mr. Robertson: It is not leading, Your Honor. I asked
whether he did agree or wl1ether he didn't. I don't know
what the witness is going to say any more than Your Honor .
does.
The Court: I will overrule the objection and allow the
question.
JJage 1113 } The Witness : Yes, I did ask him to come, and
he said he ltad just made a trip out there, and
he had other appointments, and it didn't suit hlm to come
back right away.
,·
Bv Mr. Robertson~
·Q. Did be tell you what to do in the meantime?
A. He told me to try to continue on with my work as usual,
and if anyone did molest us, not to pay any attention to the
United Construction "\:\rorkers.
·
Q. Were you at the job site on l\Ionclay, July 257
A. Yes, sir.
·
Q. Did anybody come to run your men off the job that
<lav?
A. No, sir, there didn't anyone come there to run us off
that day.
Q. Did you have occasion to telephone Mr. Bryan tlmt
dav?
A. Yes. He called me that morninp: right about noon, and
asked if anyone had been there that day to chase us off the
joh, and I told him we hadn't seen anyone there yet.
Q. Did you call him back later in the day?
A. I called him back t]1at nh;d1t about 7 :30 or 8 :00 o'clock.
Q. What was that conversation wit11 him?
A. Soon after we got hack to Salversville tha.t Monday
evening-. ·Mr. Henrv Star~. from over in Paints-page 1114 } ville, cniled me, ancl be said that he had been relia bly informed that this gang would be there
the next morning about noon.
I called Mr. Bryan and told Mm tl1e messag-e that I hacl
1·eceived. I asked him again pleMe to mnke e'l)(~r effort to
come out and be with us when this tl1ing 1rnppened.
~Q- Why did you do thaU

1024

Supreme Oonrt t>f Appeals of Virginia.

Cecil 111. Deli·n!)er.
A. I thought since he -was President of the concern, I
thought it was his place to be there.
Q. '\Vere you scared f
A. I wasn't any too comf0rtable.
Q. Did Mr. Bryan tell you he would come, or wouldn't
come!
A. He said be would make every effort to be there by noon
on Tuesday. He told me if Mr. Hart or any of that crowd
came, to try to get them to bold off until he could get there
and talk with them.
Q. W~at .time ·did. Mr. B1-yan nctnally get there that day,.
as nearly as you remember, on Tuesday, July 26-?
A. I g'Uess it must have been elose to 3 :00 o'clock in the
afternoon when lie got there.
Q. In the meantime, had Hart and his men been theref
A. Yes, sir.
Q. How many men would you estimate were with him?
A. I counted 47, and I know that is not all of them. There
was more than that.
page 1115 ~ Q. What sort of crowd was it!
A. Oh, it ~ns a very roug·I1, b(jisterous ct·owcL
A lot of them looked like they hadntt shaved in a week or two.
They had on dirty and in s-0me cases ragged clothing. It
reminded me of an outlaw gang like you see in tbe movies.
It was very similar to that type of people.
Q. During tl1at boisterous behavior, did anybody call you
any particular kind of son-of-a--bitch that day!
A. No, sir, not that I heard.
Q. If they had, you wouldn't have taken it, wottld you Y
A. There wasn't anvthine; else I could do but take it. Tbete
was cursing going on: but '1 didn 'l hear any directed at any
specific individual.
Q. You didn't hear anybody c-ttlI you a ''big-bellied son-ofa-bitch"f
A. No, sir..
Q. Then was Hart tncre wit11 tlle~e men f
A. Yes, sir.
Q. Did you g·ive-him the messa-gtdiiat l\fr. Bryan had askecl
you to: give· him f
.A. No., I didn"t see !fr. Ha-rt nntH Tater on in the after:...
noon. I mean, I didn't talTr with him until hrter on in the
afternoon ..
Q. Did you stay up flt your offfoe or- goi down around thetipple while they were. down there·t'
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page 1116 ~

A. Bill Maynard and I left the tipple, I guess,
about five minutes after twelve, and there hadn't
anyone arrived at that time. We decided we would go get
lunch. "\Ve didn't think anything would happen until about
12 :30 when the men were to resume work. Mr. Maynard
wanted me to go on up to the Pond Creek camp with him and
have lunch with him, as I had done on a number of occasion(;J.. ~
told him I thought I ought to stay at my office and eat my
lunch there.
.
· Q. Did you go back down to the tipple while Hart's crowd.
were there Y
'
· A. No, sir, I didn't.
Q. WhyY
A. As I was eating lunch, this gang· of cars passed the of~
flee. And just as I finished eating and started out the door;
::M:r. William, our carpenter foreman, who had been on the:
schoolhouse job, was walking down the road, and he called
to me. I stopped and waited until lie came up, and he told
me about the disturbance thev had had at the schoolhouse. We
discussed that some, and I started down to the tipple again;
then.
vVhen I was about 100 or 150 feet from the office, I could
see that the gang was breaking up at the tipple and coming
back toward the office, so I waited over there until they came
back bv the office.
..
Q. When Mr. Bryan reached the job site~ did.
page 1117 ~ you report to .him wlmt had happened Y
A. Yes, sir.
.
Q. Were you with Mr. Bryan when he met Hart down by:
the railroad crossing between the. field office and the storc,f
A. Yes, sir.
Q. Did you hear any conversation there between Mr. Bryan
and Mr. HarU
A. I did.
Q. How many people were with Hart Y
A. There were tl1ree men besides Mr: Hart, four in .thrc
g-roup.
· Q. v\T ere any of tl1em drunk f
A. Two of them were very <lrnnk. They could walk, but
thev were right drunk.
Q. State the circunu~tancc~ under which Mr. Hart and Mr.
Brvan had this conversation. and what the conversation was,
as ·vou recall it 1
·
A. AH we were driving up to the Pon cl Creek camp. we
passed this car with four m~n in the car. They kind of threw
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up th~ir han_ds, more or less, to say good morning. Mr. Brya11
said, "'Vho are t}..lose fellows?''· I said I thoug·ht it was part
of· the gang that had been down to the tipple.
We drove on across the tracks, and parked the car and
walke_d back. Mr. Bryan asked if any of those fellows knew
where he could get in tonc];i with Mr. Hart. The
page 1118 ~ fellow sitting. in the driver's seat said that he
·
was Hart. l\t~r. Br.yan said he would like to t».lk
with him a few minutes. Mr. Hart said, '' 0. J{.," and all four
or them got out of the car and run the glass up and loclrnd
the doors.
In the meantime, J\fr. Bryan and Mr. Meli and I had
stepped about 10 or 15 paces out in front of the car, and all
four- of these men came over to where we were standing. Mr.
B,r.y;.an told Mr. Hart that he was sorry that he had stopped
hia:- job before he had had a chance to talk to him; and Mr.
Bry;an said he bad tried to call Mr. Hart early that morning
i11t Pikeville, but was told he was out of town; that he had
t~lked with J\fr. Hunter and asked Mr. Hunter to give Mr.
Hart_ a message not to interfere with our men until Mr. Bryan
could get there and talk to him.
J\,fr. Hart said he had received that messag·e, but all l1is
a;rrangements had been made and there wasn't anything he
co.uld do about it.
Mr. Bryan asked liim why he brought such a larg-e gang
of ~en out to stop our work; and Mr. Hart said that we were
working in United Mine vVorker territory, and he had come out
to. take over. He said we had no reason to complain; that he
1'ad stopped several other- contracto1·s from working in their
te.vr.itory, and he didn't see why we should object.
Mr. Brvan told Hart that all our men were. members or
" lrnd made application for membership in the A.
page 1119 ~ F. of L. org-anization., and told him also that we
worked A. F. of L. men all over tlle country, and
he. thought that since our job was very nearly finisl1ed, Mr.
Hart should leave us alone and ~o after some of the contracto.rs that were non-union operators.
Q. What did Hart say to that?
A. I think Mr. Bryan went on to ~ay-no, I think lV[ r. Ha rt
said that he wasn't interested in tlmt angle of it. He was
i.1:1Jerested in g-ettin~ us to sip:n up with l1is organization; that
he.didn't have inter~sts outside of the eastern part of Kentucky; that that was his territory.
· Mr.. Brvan told him that he intended to lmve our men hack
to work the following morning; and l\fr. Hart said he didn't
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think they would be there, they would be too God damned
afraid to come back. He said, ''If they do come back, I will
bring in another gang of men and will be damned sure they
don't work.'' He said, '·' I bet you $500 right now tbat you
won't ever finish this job unles~ you do·use ucw men.''
Mr. Bryan said if he didn't intend to take that line down,
l1e would hold Hart and the United Mine ,vorkers responsible
for what had happened that day.
I think that is about all there was to it.
Q. Did Hart say anything about Bryan bucking the United
Mine.Workers?
.,A.. Yes. He said ''couldn't anvhodv buck the ·united Mine
·workers and zetnwav with it." .
.
· . . Q. Did. the con:versation get pretty hot, sour,
J)age 1120 } or was eyerything Gourt~ous and pleasant?
A. The only part that was really what I would
c>all a normal conversation was when they first started talking. Both of them were a little hot after that.
Q. Did you ~;o with Mr. Bryan tlmt night to attend a meeting- of the Pah)tsville Local 646, A.. F. of L.?
A. Yes, slr.
Q. We have already been over that, so I won't go over that
again.
On Tuesday morning when Hart came to the job, did you
-see any of his men trying to sign up any of your laborers?
A. No, sir, I did not.
Q. Up to the time he came, did you know anything abou.t
his trying to organize your laborers?
A. Yes. Before they came there, on July 15,. I think, I notieed two men there at the tippl~ just befor~ n_oon. They were
~itting on a pile of timber we had there. I didn't pay very
much attention to them because I just thought they w~re somebody looking for work OT so.methfog of that sort.
Bill Maynard and I went up to the Pond Creek camp for
lunch, and after we came back I ne-ver thought any more about
the men. I don't remember seeing them there after I came
back from lunch. I guess it must have been an hour. or an
hour and a half, maybe, after we went back to
page 1121 } work that Mr. Lee Bach, our labor foreman, came
to me and said tl1ere had been two U CW men
there trying· to get him and his. laborers to sign up with them.
He said that these men told them th~t if th~y didn't sign up
with them, they would lose their jobs.
I told Mr. Bach not to worry about his job; that those fellows didn't have anything to do with it. I said, "When you
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bear it from me, you can pay some attention to it." I saicl,
"'After all, we pay you. They don't have anything to do with
you.''
.
Q. Did h~ say anything to you about whether or not he
wanted to join the A. F. of L.?
A. He said the men had been talking of joining some local,
but they weren't right sure what to do about it.
Q. What was making them undecided, according to :Mr.
Bach!
A. I don't think he stated wl1y that was.
Q. Did. he give you the form of application that these
United Construction Workers' organizers had given to him·?
A. _No, sir, he did not.
Q. At that time, did you know whether or not your laborers
were either in the A. F. of L. or in the United Construction
Workersf
A. I knew that tl1ey weren't in the A. F. of L. at that time.
Q. Did you know anything··about whether or not they were
in tbe United Construction Workers!
page 1122 ~ A. I didn't think they were. I couldn't say
for sure whether they were or not. I don't think
they were.
Q. Did you at any time on that job tell any laborers or anybody else that they had to join the A. F. of L. in order to keep
their jobs?
A. No, sir, I did not. I wasn't that much concerned with

it.

Q. Did you try to make them join the A. F. of L. T
·A. No, sir, I did not.
Q. Did you try to keep them ont of the A. F. of L.
A. No, sir, I did not.
Q. I believe that you went back to the job site with :M:r.
Bryan on Wednesday morning t That would be July 27.
A. Yes, sir, I went back.
Q. We have been over that pretty thoroughly.
Then did you receive a message from the United Construction Workers tbroug·h a gentleman engaged in the real estate
business in Salyersville?
·
A. I received a message, but I don't know who it was from.
Q. Who was the man that gave you the message?
A. He was a man down in Salyersville that I had talked to
on several occasions.
Q. What was his name?
A. His name was Adams.
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page 1123 ~

Q. What was llis b~siness?
A. I am not sure ·what business he was ip.

Q. What was his message?

·

·

Colonel Harris : ~s I unq.er$tand, we hEtve an qbie~tjpn
to all these hearsay conversatione.
The ·Court: That is understood.
Colq11el H~rris: Ai-id a~n eiceptipu.
The ,Court: 'fhat is u~derst~od, (Jolonel H~1Tif?.
By Mr. Robertson:
Q. What was his mes~age f
A. I
standing in front Qf the Carpenter Hotel oµ this
night, a11ff he came up and tol4 me that he wpuld like t~
tom~~ He said, "Let'i;, wa~ acrp~~ the street.''

wae

tipJr

The Cp-µrt: He told you w:qf.lt?
The Witn~ss: That he wouJµ'like to talk to me, and for µs
to walk acx~oss the strCJet. I agre~d, and we went over in fr.g~t
of the Court House~ There were a few bench~s over t4~te·.
We s~t down on one of thos~ bench~s. He said, '' I haw a
mes sag~ f pr yqu. I atjl afraip. to give it to you, and I !µl
afraid not to give it t.o ypu. i
caug·ht in the rilidµl~,
through m> ~ffprts of mine~ If I 4o tell ·you, I w~nt yqµ;!to
treat i~ iµ the strictei;,t confiden~e; and if ycm ever use --~Y
name in co:nne~tfon with it, I ~ill"¢1~ny the wl1ole thing." '"
Finally he said that he had been asked to tell me that if I
wa~ted to get Q-qt of Kentucky alive and in gpod
page 1124 ~ health, to get the hell o-qt of there b,efore 'Sµnday; not _to go p~qk t:Q Br~atliitt County aifer
Sunday.
-·
·
·
·
·

am

~Y Mr. ltobertson:
Q. You· di,cµt 'f take t4at very ~~riou~Iy, did your
A. I said, ''Who gave you that message?''
He ~~id, '' I can't tell you. My life wouldn't be worth any
more than yours if I told you that." .
I said, "What would you do aboµt it!"
He said, '' I would do exactly ·what they said to do. Wpat
are you going to do about iU"
I said, ''I don't thirik I will even pc here Sunday." (La1Jghter.)
·
·
"
He said, ''That's using your head.'' .
Q. Do you r~member what day it was that you. had that
-talk with that man, what day of the week 1
·
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A. That was Wednesday night, I think it was, the night of
the 27th.
·
Q. Were you living in Salyersville at that time!
A. Yes, sir. I lived in the hotel there, yes, sir.
Q. Did you telephone Mr. Bryan the next day over in Huntington regarding that message Y
A. The next morning, Mr. Ragan and I went back out to
the job. He bad some pay checks that hadn't been taken up
the day before, and he thought someone might be out there
after them. We got back to town about 11 :00 or
page 1125 } 11 :30, I guess.
·
I was standing in front of the hotel, and Mr.
Freeman, A. F. of L. representative, came by and saw me,
ahd parked his car and came back, and we had a general discussion of what bad taken -place. I told him Mr. Bryan had
been wanting to talk with him, and he said he would like to
talk with Mr. Bryan. So we walked up to the telephone exchange: I called Mr. Bryan in Huntington, and turned the
phone over then to Mr. Freeman. Weav~r Freeman is his
name.
· During their conversation, Mr. Freeman told him of the
message I h~d received. Then Mr. Bryan asked him to put me
back on the phone; that be would like to talk to me. He asked
if that was true, and I told him it was. He wanted to know
what I was going to do. I. said, '' I would like to be relieved
here and get back to a little bit more civilized part of the country.''
He said, ''Go ahead and make arrangements, and report
back to the Richmond office.''
· Q. Did you stay around until after .Sunday, or did you
leave before Sunday!
A. Friday morning, Mr. Ragan and I went back out to the
job. I bad a few personal things out there. I picked them
up, and we came on back, and I left Friday afternoon.
Q. vV ere you scared I
A. Well, a fell ow sort of hates to admit he
page 1126 }- was scared, but I made up my mind that I would
get away from out there. I didn't see any use in
making a fool of yourself.
Q. Did you think it necessary for you to go back to the
meeting· at Salyersville the next week, on the 2nd of AugusU
A. I didn't know anything about that meeting until after
it was over with.
Q. HaYe you ever been out to the job site since you left that
Friday!
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A. No, sir.
Q. Are yon going back?
A. If they gave me a coal mine out there and I had to go
out there and run it, I would tell them to keep the damned
thing·; that I didn't want it.
Q. When yon :first got there, what sort of road did they
have from Salyersville over to the job site Y
.A.. They didn't have hardly any road. About 6 or 7 m~les
you had to drive right up the creek bed and run right in the
water. That was the only way you could get up there. From
there on in, it was just a very little, narrow road that our bull"7
dozers had plowed out of the side of the mountain, which
was just wide enough for one car or one truck, except at a
few plf:1.ces where we had it wide enough where you could pull
in to pass each 0th.er.
·
Q. You have been on construction work for 30 years,
haven't yon 7
page 1127 ~ A. Yes, sir.
.
Q Was that about like the other jobs you have
been on, or do you think it rougher?
A. As far as the personnel is concerned, it is about as rough
·a one as I have ever had, and I have been on work in foreign
-countries as well as in the United States.
Q. I think this will finish up w11at I want to ask you:
After your telephone talk with Mr. Bryan on the 14th of
July, which was that Thursday, what, if anything, did you
do about getting the laborers or anybody else into the .A.. F.
of L.Y
A. That afternoon, if I remember correctly, just before
noon when I talked to Mr. Bryan-naturally, since I had
charge of the construction work, I had to travel all over and
cover the whole area-that afternoon I went to the top of the
mountain, which was about four miles by road froin our office,
and talked to Mr. Sublett. He was president of the Carp.en- .
ters Local in Paintsville. I told him about my conversation
with Mr. Bryan, and suggested to him that he try to get the
laborers to organize. He said that he would.
Q. In your talk with any of those laborers, did any of them
express themselves about that Laburnum job and· the treatn1ent they were getting from Laburnum, whether it was good
-0r bad?
A. Yes, sir. After they started running coal
page 1128 ~ over the tipple-when they started, I should say,
when they started running the coal, Bill Maynard, who was tipple foreman for the Pond Creek people, had
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talked to me and said there were a few of our laborers there
that he would like to have transferred over to hhn' for the purpose of using them on the tipple operation Our labor fore~aµ, and I thinlr it WU$ five or maybe six laborers, transferred
over" with the Pond Creek Company. The foreman and each
qf those labpr_er$ cam~ to me and told me what they were doing, and more or less apologizing fpr their action. I told them
that I thoug·ht it was th~ thing for them to do, since they were
givep. permltnent work, and that was more than I c.ould offer
t:"1f:. : Ea~4 ~4 ·.e:y;ery one qf them tpld me that th~y had en~qyed wo1~1rln..~fo+ us, an~ hqped w~ di4n ~t hav. e any hard feel1µgs toward tJ}.eµi for g·cnng to work for th~ ·Coal Company.
I told them, ''Nfi, '' I understood th~ conditions, and we had
~o hard feeJings at all. I said, '' I hiite tP lose you boys. You
are right good mei1. ''
Bµt every one of them was yery much concerned ae to how
we would feel about them transferring away from us
Q. At any time that Hart was out the:re 01i the job, do yon
kno:w anythip.g about ~ strik~, oth~r than those picket signs
that they put up out ther~1 Pid 1tnY, of th.e men report tq
yQu that_ any of your people were strjkingt
A. No, sir, we nev~r had any strike
page 1129 J

Mr. Robertson: The witn~ss is with you.

CRO~S EXAMINATION.
By Colonel Harris :
Q. What effort l1ad you made to look aft.er getting tlle
laborers and the carpenter helpers into a union before Mr.
Bryan called you up o~ the 14th day of July!
A. What efforts had I made, you say?
Q. Yes
· ··
A. I lladn 't made any efforts. It was no concern of mine.
I had no reason to make any efforts.
.
Q. But Mr. Bryan told you· to get busy and see if yon
couldn't get those laborers and helpers into an A. F. of L.
union, didn't hef
·
A. He asked me to see if we could get them organized.
Q. To sec if you couldn't get them organized.
At that time, Mr. Bryan told you in that telepl10ne conversation that he didn't like the Uni.fed Construction Worker~,
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and he was not going to deal with them, and he never would
deal with them, clidn 't he f
A. No, sir, he did not.
Q. Did be say anything at all about the United Construction Workers,
A. He said that Mr. Hart had told him that he wanted. Mr.Bryan to sig"ll up with him. Mr. Bryan told me in that telephone conversation that he had told Mr. Hart
pag·e 1130 ~ that he had ag-reements with the Richmond
Building and Construction Trades Council and
with other A. F. of L. unions, and that he didn't think that
he could sig"ll up with him, due to the fact that these other
agreements were still binding.
Q. But the Carpenters' helpers and laborers were not getting any benefit from your contract with the A. F. of L., w;ere
they?
A. They were g·etting the union scale,Q. They ·were getting 90 cents an hour, wcren 't they1
:Mr. Robertson: I don't think he had .:finished. Let hi;m
finish, please.
The Witness: They were getting 90 cents an hour, whieh
was recognized through verbal,. I think verbal agreement that
that would be the recognized scale. That was a lot mo-re
money than they had ever got out there before.
By Colonel Harris:
Q. The United .Construction Workers' scale for those same
men was $1.36 an hour, wasn't it,
A. I heard that that was it. I never saw anybody paid $1.36
an hour.
.
Q. Most of your testimony has been on things you hea:rd,
and you hea.rd tlmt these laborers, if they joined the UCW,
would be on a $1.36 an hour scale 1
A. I heard. Mr. Hart tell Mr. Bryan that. That is: all I
know about that scale.
Q. After your boss told you to Ree if you
page 1131 } coulcln 't get the laborers into the A. F. of L., did
you try to do it, or did you just sit still and: let
time pass by T
A. I stated a few minutes ago, I went up on top of the
mountain and made the sugg·cstion to l\Ir. Sublett, the president of the 0arpenters Local.
Q. Do you know a man named Poe?
A. Yes, sir.
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Q. Did he work for the Laburnum Construction Company 7
A. Yes, sir.
Q. How long was it after you hung up the telephone before you talked to Mr. Poe Y
A. If I talked to l\fr. Poe at all, it was sometime that afternoon.
Q. Didn't you give Mr. Poe time off, with pay, so that he
could go out and try to get laborers and carpenters' helpers
into the A. F. of L. Y
A. That was several days after the telephone conversation.
· Q. How many days off did you give Mr. Poe to try to g·et
the laborers and carpenters' helpers signed up with the A. F.
of L.Y
·
· A. I guess l\fr. Poe was maybe an hour or an hour and a
half at the most.
Q. Were you there wl1en the applications for th_e A. F. of L.
membership were all dated T ·was that done in your- presence?
page 1132 ~ A. No, sir.
Q. Vvere you there when somebody ·filled out,
except one application., somebody filled out the others f
A. I don't know who filled them out. I didn't see any of
that. I couldn't say who filled them out.
Q. You never saw any laborer fill them out, did you?
A. No, sir, I can't say that I did. I saw Mr. Poe approach
these various laborers and talk witl1 t]1em, but I didn't stand
right there and see them sign any applications.
Q. Wherr you talked to this .man Adams, you can't tell this
jury of your own knowledge whetlrnr or not a United Construction ·worker asked him to deliver you a message, can
youY
A. I can't truthfully say that he did, no, sir. I don't know
who asked him to.
Q. All you have is t]1e hearsay report of a man named
Adams, wlrnt Adams told you Y
A. That is rig·ht.
Q. Is Mr. Adams still alive?
A. I don't know. I haven't seen or heard of him since I
left out there.
· Q. Had you been particularly friendly with Mr. AdamR before that?
A. No. I had talked with him on several different occa..
sions there on the stre~ts or in the restaurant there in Salversville.
"
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Q. Do you know of any reason, had you done
him any favor so that he would be willing to risk
his life in your hands 7
A. I don't think that I ever did, but nevertheless, if one of
those guys told him to deliver that message, he would deliv~r
it, whether he thought that much of me or not.

page 1133 }

Colonel Harris: We move to exclude that statement. That
is an argument from the witness, if the Court pleases, and
not responsible to our question. .
Mr. Robertson: The g·entleman talks a lot about "why"
here. He asked him, in effect, "1Vhy?'' The witness is telling him why. It is circumstantial evidence which the jury
can believe or disbelieve~ as to whether this man's life was
threatened and who threatened it.
Colonel Harris : No. I asked him, as I recall, if he ever
did this ·m~n any favor so that" this man would risk his life
in his hands. That was the qu~stion. He either did him a
favor or he didn't. And then he proceeds to make a speech
for his employer.
Mr. Robertson: I object to that gratuitous comment, Your
Honor. The witness has heretofore testified that Adams was
scared to deliver the message and scared not to deliver it,
and said he was caught in the middle. Now he has asked him
why, and the witness has a right to tell him why.
Colonel Harris: If the Court is in any doubt
page 1134} about what my question was, I would like to have
it read.
·
The Court: Read the question and answer.
·
(The last question and answer were read by the reporter.)
Colonel Harris: The latter part of the answer neverthe.:.
less, I think, is not responsive to our question.
The Court: The motion is granted.
Gentlemen, disreg·ard the latter part of his answer as not
responsive to the question.
page 1135 } By Colonel Harris:
.
Q. Have you l1elped Mr. Bryan to prepare this
~ase for trial?
A. The only help, if you could term it sucl1The Court: Talk a little louder. please.
.
The Witness : The only help, if you could term it as such,
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that he questioned me as to what had happened out there,
and from memory I went over the case with him.

By Colonel Harris :
Q. Did you and he discuss what witnesses you could use iu
this. trial T
A. No, sir ; we did not.

Q. As superintendent, rather as an employeeMr. Robertson: No, as superintendent. That is what he
wa~...

By (folonel Harris:
Q. Are you still superintendent, because I am talking about
within recent months Y
,!1.. Yes, sir.
Q. All right. Have you made any effort whatsoever to
:find out if the man Adams is still alive or made any effort'
to get him here as a witness in thi8 case 1
•
A. No., I have not.
Q. You stated that since your job was very near :finished.
Will you tell the jury how near :finished each
page 1136 ~ one of those jobs was, in your judgment, as superintendent of conf.ltruction.
A. I would say offhand, as a whole, the job was about 80
to 85 per cent complete.
Q. That is the. averag·e for all of tl1em, taking the averag-e.
Some of them were more tlmn 85, wcrcn 't they T
A. Yes, sir.
Q. Some of them were 957
A. Yes, sir.
Q. "\Vere there any of those jobs on which the Laburnum
Construction Company had been fully and completely paid·?
A. I am sorry, I can't answer that question. I don't know
the answer to it.
Q. You don't have anything to do with the bookkeepingf
A. No, sir.
Q. That isn't under your supervision at aIU
A. No, sir.
Q. One question, and then I am through, I think. Thrnm
roads leading np to the jol) site were in sucl1 condition that
they would be impassable for the ordinary low-slung pasRenger car, were they not t
A. At what particular time are you referring nowf
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Q. Before you all smoothed them out in your operation up
there.
A. ·when the operation first started there
page 1137 } wasn't hardlv any roads at all, but at the tune
this trouble happened there were very ~uod
roads. You could drive 30 or 40 miles all the way riglit to
the job, thirty or forty miles an hour, I m.ea.n. ·
Q. But the roads generally in that country wer~ in pretty
bad condition, wer~ri't they, wh«m you first went tlwrQf
A. When we first went there7 yes.
Q. The only ones that you repaired and fixed up were the
ones that the men had to use in coming from the job and q9ming· from home to the job site and back., is that right,
A. You mean when ·we first st~rted work f
Q. Yes.
A. Yes.
Q. HQw many roads were there that you would ~ay you
repaired?
·
A. There is only one that I know of, We didn't repfl.ir
that. Pond Creek people did that. The coal company pepple
did that.
Q. You don't know of them r~pairing but one 1
A. NQ. That is the only one I tra.velec;l on!
Mr. Robertson: Let him finish, please, l\fr. }Iarris.
The Witness: N<;>, sir; I don't know about any othera.

•

•

•

•

•

page 1138 ~

•

•

•

MAYNARD C. RAGAN
called as a witness for Plaintiff, having been first duly sworn,
was examined and t~stified as follows:

DIRECT EXAMlNATION.
By Mr. Robertson:
·
Q. Mr. Ragan, your name is Maynard C. Ragan?
A. Yes, sir.
Q. Speak loud enough for all these gentlemen to hear you,
please.
How old are you l

·..
\_,,,.
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'· · A. 30 years old.
Q. Where do you live?
· A. I live in Sandston, Virginia right now.
· 'Q. Are you employed by Laburnum Construction Corpora-·tion-7
·· A~ Yes; sir.
Q. In what capacity?
A. -Chief clerk.
Q. ·Were you employed by them as chief clerk at their
Breathitt County, Kentucky job site in July; 1949?
-A. Yes, sir.
· Q. How long have you been with Laburnum?
A. 'I have been with Laburnum almost five vears now.
Q. Before that time where dicl you work and
page 1139 ~ what kind of work did you do?
A. My biggest job prior to that time was at
·the Solvay Process Plant in Detroit, Michigan as chief clerk.
,ve ha:ndled all the administrative affairs of the project.
· Q. Where were you born ·and raised?
·· -A. I was- born and raised in Charleston, South Carolina.
Q. What were your dutie~ g·enerally as chief clerk on the
job site in Breathitt County, Kentucky?
A. Administrative assistant to the Ruperinterident, -paymaster, personnel director. I managed the mess hall and
camp facilities. I preparc~d payrolls and computed taxes and
insurance in connection with the payrolls. I received,· inspected and expedited and purcl1ased materials and supplies.
I g,iess that about co·vcrs most of it.
Q. Did you pay the men off?
A. Yes, sir.
Q. Did you hear-I am just trying to find out whether
y'ou did or w11ether you didn 't-nny part of a telephone ronversation between Mr. Delinger and Mr. Bryan on Thursday,
July 14, 1949f
.
·A. Yes., sir; I did. I don't recall the exact word8, but I
knew later on from Mr. Dclimrer that Mr. Bryan fo1d called
him about a call from Mr. William Hart, in Pikesville.
Q. I don't want you to tell about that now. I
page 1140 ~ just want to know if that conversation came to
your attention.
A. Yes, sir·.
Q. By what Mr. Delinger told yon afterwards 7
· A. Yes, sir.
Q. But you didn't actually hear
it while it. was being made °l
.

United Const. Workers v. Laburnum Const. Corp.

1039

lJ,Ja.yna.rd C. Ragan.
A. I heard the call, yes, sir, but I can't describe any of
the language that was used or anything in connection with
the call.
Q. Personally did you hear any part of a call that Delinger
made to Mr. Bryan on the following Friday, July 22Y
A. No, sir. Mr. Delinger called Mr. Bryan on that day,
but I believe he called from the Hotel Carpenter in Salyersville and I didn't hear it.
Q. Did you personally hear any call from Mr. Delinger to
Mr. Bryan on the 25,th of July, which was Monday, about
Mr. Bryan coming out there, or was .that told to you later?
A. That was told to me later.
·
Q. When was the first you knew yourself. about any report
of this man Hart and a crowd coming there to run the men
off the work f
A. The first I heard of it was from Mr. Dclingcr, about
Hart's conversation with Mr. Brvan. After that I heard
rumors all the way up to the time t.hat they actually came in
there. ·
Q. Were you at the job site when they came
:··
page 1141 } in there on Tuesday, ,July 26th?
A. Yes, sir; I was there.
Q. We have been into that pretty thoroughly.
About what time did Mr. Bryan get there that day?
A. Mr. Bryan arrived th<?re about three o'clock.
Q. Did you, together with Mr. Delinger, report to him
what had happened there tlmt day when Hart and his men
eame there?
A. Yes, sir. I knew that Mr. Bryan was anxious to ·get ih
touch with Hart, so I asked Hart to wait to talk to Mr. Bryan.
Q. "Tere you present that afternoon of July 26 when B1~yail
-and Delinger met Hart at the railroad crossing and Bryan
·and Hart had that talk?
A. No., sir; I wasn't there. I was working in· the office at
that time.
·
Q. Did you go to the Paintsville Local Union meeting that
night, ,Tuly 26 ?
·
·
A. No, sir; I didn't attend that meeting.
Q. At any time out there on t11e job did yon have anything
to do with arrang·ing or helping laborers or anybody else to
join any union?
A. No, sir. I had no part at all ·in thEtt.
.
Q. Through that Tuesda:v, July 26, did you know wbetl1er
or not the laborers at that time were organtzed?
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·.!. 'l1hey had sig·ned applications with the A. F.
Qf L. carpenters loo~l in Salyersville, l{entucky
to become carpenters' helpers.
Q. How do you know that Y
A. I saw the application blanks after they had been filled
in and sign~d by the la borers.
Q. Did·· those application blan){$ come into your possession!
A. Yes, sir ; they did.
Q. Do you remember when?
.A. No, sir; I can't r~call the ~xact date right now.
Q. Do you remember how you happened to get them?
A. I asked Robert Poe if ·he would let me see them and
let me have them, and lie did that, SQ I ·&ent them to Mr~ Bryan
in Richmond.
·
· Q. I hand you 16 applications and ask you if you can tell
by looking at them whether or not they are t}le ones that Poe
gave you and that you forwarded to Bryan. Look at them
closely enough to tell ( documents handed to the witn~s&).
A. Yes, sir; these are the applications that I had.

page 1142 }

Mr. Robertson: The application$ to which I ref er are
those which have been introchlced as :Plaintiff's Exhibit 57,
sub-numbered 1 thro11gh 16, both inclusive.
page 1143 ~ By Mr. Ro be rt son :
.
·
Q. Were you present when Poe got any of
those applications'
.
A. No; sir; I wasn't present when the laborers were being
signed.
Q. Did y.ou furnish Poe with any Qf the applicatic;m forms
or know wh~re he got them f
·
A. No, sir. l know where he got them but I didn't furnish
them. He got them from Mr. Frank Dixon, an international
representative of the A.. F. of L. in tl•e State of Kentucky.
Q. On July 26 or at any other time do you know whether
or not any of your laborers were on strike Y
A. No, sir.
had no labor troubles at all prior to that
time.
Q. In tbe performance of your duties as cllief clerk, including paying the men off, did you ever reQeive any complaints
from the common laborers or anvonc else a bout the rates of
payT
·
.
.
.
A. No, sir; I didn't receive anv complaints and didn't hear
of any complaints.

,ve
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Q. Did any of the laborers ever tell you that they wanted
to join the United Construction Workers?
A. No, sir; they never volunteered that information to me~
Q. Did you ever try to make any of them join
page 1144} the A. F. of L. T
A. No, sir; not at all. That was entirely their
choice.
Q. At any time while you were at the job site did any of
the laborers state to you that. they would like to join the A. F.
of L. before the United Construction orkers put the heat
on themY
A. Yes, sir. Lee Bach and Dan Combs are two in particu•
lar that I mentioned that were very anxious to become mem•
hers of the Salyersville Local.
·
Q. At the job site on .July 26 did you have any talk with
this man Hart about Tom Raney?
A. Yes, sir; I certainly did. I went down to the tipple a
little before they were supposed to resume work at 12 :80,
and asked to see Hart. I asked some of our men to point
him out to me. So I found Hart and I said, "Hart, what in
the hell is the meaning of your coming in here with this group
of men trying to stop our work T''
·
He said, ""\Ve are taking oYer.n
I said "Under whose authority are you taking such a
step"Y
He said, '' I am under orders from Mr. Tom Raney of Pikeville, Kentucky, and over him is Mr. A. D. Lewis, whose office
is in Washington, D. C. ''
Mr. Robertson: The witness is with you.
page 1145 }
CROSS EXAMINATION.
By Mr. Harris:
Q. Are you a member of the Salyersville Local Union f
A. No, sir. I am not.
Q. Were you a member then of the Salyersville Local
Union?
A. No, sir. I have never had any connections with any
labor organization.
Q. Had you been in the habit of p;etting applications for
membership in the Salyersville Local Union Y
A. No, sir; I had no interest in tl1at at all.
Q. Who asked you to get those application blanks from
Mr. Poe?
A. Mr. Bryan asked me to get them from Mr. Poe .
Q. Mr. Bryan?

,v
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A. Yes, sir.
Q. Do you recall what day of the week and what date of
1he month it was that Mr. Bryan asked you to get those application blanks from Mr. Poe?
A. No, sir; I can't recall the date. It was in July. I don't
know the exact date at all.
Q. Did he ask you in a conversation face to face or did
he ask you over long distance?
A. I believe it was over long distance.
Q. Did he call anybody else, or was the call to
page 1146 ~ you and you alone Y
A. I don't remember if that call was directed
to me or to Mr. Delinger., and right now I would like to say
I don't remember whether :M:r. Bryan or Mr. Delinger asked
me to get those applications.
The Court: Face the jury, please.
·, Mr. Allen: Repeat your answer, please.
The Witness: I would like to say right now that I don't
know whether the request cnme from Mr. Brvan or Mr. Delinger and I also would like to say I don't know whether Mr.
Bryan or Mr. Delinger actually asked me to get those application blanks.
By Colonel Harris :
Q. That was tl1e first and only time in your life that you
ever participated in union work and got application blanks,
wasn't it?
A. I am trying· to recall. I believe it was.
Q. Do you tell this jury that on the only occasion that you
ever did anything· like that, your memory is such that you
don't know whether Mr. Brvan asked vou fo do it or whethei·
Mr. Delinger asked you to .. do it or whether neither one of
them asked you to do it 1
Mr. Robertson: I object to that, Your Honor. He sidd
one or the other did ask him to do it. It is not fair to the
witness to twii;;t it around the other way.
The Court: If that was his answer, the witness
page 1147 ~ is on cross-examination and you may proceed
·
along that line on redirect.
Colonel Harris: Will you read the question to him, :Mr.
Dudley.
The vVitness: I placed no particular importance on that.
As I recollect, that was the :first job I was ever on that all the
crafts weren't organized.
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By Colonel Harris :
Q. My question was-and you haven't answered it-do you '
tell this jury that you don't know on that single solitary occasion whether Mr. Delinger asked you to do it, whether Mr.
Bryan asked you to do it, or whether neither one of them asked
.
you to do it T You haven't answered that question.
A. To me it was just· a routine thing. I didn't place. any
particular importance on that. Am I supposed to remember
-everything that ever happened on the. job 1
·
Q. You are supposed to answer the question that I asked
·vou
. . .A. I answeredThe Court: You are positive that either one of those two
gentlemen asked you to do it 7
The Witness: Yes, sir.
The Court: .That is what you were trying to
page 1149} get au
Colonel Harris : .Yes.
13v Colonel Harris:
·Q. I understood you to say on your direct examination that
before the application blanks were turned in to you, you knew
where Poe got the blanks.
.
A. Certainly I knew where he got the blanks.
Q. Did you see him get them 7
·
A. I didn't actually see anybody of the l_aborers sign·the
lllanks, but I knew where they had come from. I knew. that
the men had signed tl1em. Some of them told me they were
glad to be in the A. F. of L.
·
:
Q. I am n_ot asking you anything about what the men said.
l am asking you if you knew where Poe got the blanks.
A. You mean before they were signed or after Y
Q. Before they were signed, where did Poe get the blanks Y
A. He got the blanks from Mr. Frank Dixon.
Q. How do you know he got them from Mr. Frank Dixon Y.
A. Because Poe told me so.
Q. \Vhen did Poe tell you that he got them from Frank
Dixon?
·
A. It was within the first hour after we started work, I be1ieve it was about July 20. It was early one morning he told
me that he had obtained the blanks from Mr. Dixon.
Q. Don't you know that in order to get those
~)age 1149 ~ blanks you had to send off to Louisville to g.et
them!

l

'"

'
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A. No, he didn't have to do that.
Q. All right. What day was payday on that jobY
A. Wednesdav.
Q. Poe was an employee of the Laburnum Construction
Company, wasn't he Y
A. Yes, sir.
Q. "\Vas he also an officer of the union Y
A. Yes, sir-I am not positive. I think he was an officer
in the Salyersville local.
Q. How long had Mr. Poe been an employee of the Laburnum Construction Company Y
A. I don-'t know. You would have to refer to the employment" records to find that.
Q. Did Lee Bach and Dan Combs come to you and solicit
your help in getting in as members of the Salyersville local?
A. No, sir.
Q. You took no part personally in getting them in to that
local, did you f
A. No, sir. It was no affair of mine.
Q. But it was an affair of yours after the 14th day of July,
1949, to get those laborers and carpenters, helpers in Y
A. It was no affair of mine then.
Q. Did you have anything to do with helping l\fr. Poe get
the application blanks Y
page 1150 ~ A. No, sir; nothing at all.
Q. Have you ever had possession of the application blanks Y
A. When I was transmitting them to Mr. Bryan after they
had been filled out and signed.
Q. From whom did you get them Y
A. From Mr. Robert Poe.
Q. Do you recall the date yon got them f
A. No, sir; I can't recall the exact date.
Q. Do yon recall the day of the week you got them f
A. No, sir; I can't recall that.
Q. Did you see Poe or anybody else :fill out an those
applications except one?
A. No, sir. I saw no signing and no :filling out and no talking to or anything in connection with the application blanks.
Q. When yon got them they were in the same condition that
tl1ey are nowf
A. Exactly.
Colonel Harris: That is alL
j.

• ...

~
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Mr. Robertson: Stand aside.
(Witness excused.)
Mr. Robertson: If Your Honor please, we have reached the
11oint that it is necessary to take up several matters with the
Court in chambers. I don't want to mislead you.
page 1151 ~ I think it probably will take several hours. It
might not.
::
The Court: What do you mean by severaI1
·
Mr. Robertson: I would say two or three, but just if they
agree with everything it will take but five minutes.
Colonel Harris: I can't conceive of anybody agreeing with
everything that Mr. Robertson would ask.
Mr. Robertson: I know you never will, my friend.
The Court: ·what do you think of excusing the jury until
tomorrow morning, then T
Mr. Robertson: I think you might as well do it, Your
Honor.
The Court: I expect so, gentlemen. You gentlemen have
an opportunity to attend to some of your business affairs
this afternoon. We will adjourn then until tomorrow morning at ten o'clock.
·
(Whereupon, at 12 :3ff o'clock p. m. the jury was excused.)
page 1152 ~
( The following proceedings were had in
Chambers:)
.
Mr. Lowden: On Monday morning we had Mr. Joinville
who was summoned in your Court as a witness for the Defendant up in the court upstairs, and when we got through ypu
were in session. I undertook to tell him that I didn't think'.we
would need him that day and I was to find out from you whe.n
you wanted him to come back. I don't think I had authority to
do that.
The Court: He was recognized to be back as a witness £or
you gentlemen, wasn't he t
Mr. Mullen: Yes. He reported and I told him we were
not going to call him that day.
···
Mr. Lowden: He said if we would let him know when we
wanted him he will be available.
The Court: All right, sir.
Mr. Lowden: Do you think it will be this week? I ·think he
is going to be tied up on Friday all day in another court.
The Court: . If he will be available we will let him know
when to appear.
· Mr. Robertson, what was this conference called for? I just
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want to get a bird's eye view of it and we will come back after
lunch.
Mr. Robertson: I will tell you what it is and what our
position is. We are at the point now where we
page 1153 ~ think it is necessary to have the ruling of the
Court on these various interrogatories. Vve
have looked up the law and we are prepared to argue the law.
Onr position is going to be thisThe Court : I didn't want to rush you. I don't see Mr.
Allen here. Do vou want to wait for him?
Mr. Robertson: I have already talked to him.
The Court : All right, go ahead.
Mr. Robertson: Our position is that we are going to offer
in evidence all of the interrogatories. We then think under the
law, which we would like to argue after lunch, it becomes
necessary for the Court to determine which interrogatories
are relevant and which are not relevant. Then we think that
under the law all relevant interrogatories and answers may
he- read in evidence, but we think the law is that the Court one
hy one detennine which ones are relevant; then of those that
are determined by the Court to be relevant, that the Plaintiff
·read in such as they want and the Defendant read in such
as· thev want.
I m~ not going into the argument now, but I am going to
ask Mr. Moore to make the argument and then :M:r. Allen to
close it for our side.
The reason we think, putting it in a nutshell, that our position is correct is that if it were not correct you ,vould find
yourself in this situation: That Laburnum anpage 1154 ~ swered a whole lot of interrogatories. Thety
said a lot of them were self-serving declarations,
hearsay, irrelevant, prejudicial, everying I can think of, and
therefore they are not properly in the case. If our position
is· not right, if the position they took in here last week is right,
under that statute, you would have to read a11 of that to the
.jury, which just can not be the law. If it was the law, so far as
all that irrelevant stuff, they would be at our mercy. vVe
could offer them all in and get stuff before the jury and into
this case which we have no more right to put in hcte than we
have to put in something here about the law of nations or
something.
What we think is going to be necessary here-and that is
why I said I thought this phase of the case was going to take
several hours-is that the Court would want to hear argument
on what the law is, and then if the Court thinks we are correct
on it, as I think it will, I don't see any escape from our going
throug·b here and the Court's determining which ones are relevant and which ones are irrelevant. There is a whole mass of
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them here that I would think everybody would admit were
irrelevant. Frankly, I think what Mr. Pollard had in mind
last week was to force us to read a book of stuff that would
bore and irritate the jury beyond endurance. I don't think
that the Court is going to rule that all that irrelevant stuff
l1as to be read to.the jury.
Mr. Mullen: Our position, Your Honor, is
page 1155 ~ this: In the first place, he is ref erring to the interrogatories that we addressed to them and to
which they made self-service answers. They have nothing to
do with them. If we choose to put them in, we put them in.
If we don't choose to put them in, they can't touch them. The
same thing applies to the ones they addressed to us. 1Ve can't
put them in, but our position is if they put them irt, they ·must
put in the entire interrogatory and read it to the jury. They
C'an 't put it in as an exhibit. We have cases to support -that.
As to the relevancy, it is rather strange that they want
to raise the question. .of the relevancy of their own
interrogatories.
Mr. Robertson: ,,._,e are willing for you to do whatever you
want with ours, put them in or leave them out, read them or
not read them.
Mr. Mullen: I am not talking about yours. I am talking
about the ones yon addressed to us. It is a very curious idea
that you, who addressed them, are raising the question of
relevancy. 1Ve could raise the question of relevancy. It is
rather strange that the party that addressed the interrogatories to the other party now, in order to get out of the hole
they are in, want to raise the question of relevancy.
Mr. Robertson: 1Ve are· not in any hole. I think it is the
duty of the Court to run the law case according
page 1156 } to the law.
Mr. Mullen: So do I. I agree with you
<·ntirelv.
The ·court.: Gentlemen, we will recess then until 2 :15.
Colonel Harris: Here is that order you asked for.
Mr. Allen : tTudge, may I say this : 2 :15 is ample time, but
there is a set of depositions and the question is coming up here
ns to whether certain depositions are admissible and whether
they a~e not. In order to determine that question in my own
mind, I would like to have just enough time to read those
depositions. I think we can get through anyway with all our
~tnff tl1is afternoon, can't we, Mr. Robertson 1
1\fr. Robertson: I don't know. It depei1ds on how long it
takes you to read them. I thought you had read them once.
Mr. Allen: No. I think I can read the depositions in 30
minutes. I want to be careful about it, Judge. I don't want
to leave out any depositions that we are entitled to. I don't
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want to offer any that I think are inadmissible, and if any
parts of them are inadmissible I want to be in a position to
sav frankly that they are.
The Court: You would want additional time!
Mr. Allen: Probably 30 minutes additional time to read
those depositions.
page 1157 r The Court : I wonder if we could make it 2 :30
instead of 2 :15.
Mr. Allen : 2 :30 will be all right.
Mr. Mullen: As to what depositions are you going to raise
the question Y
Mr. Allen: I am not raising any question as to them. I am
talking about depositions that we have not offered, that we are
proposing to offer, that I want to study carefully with a view
of determining their admissibility.
Mr. Mullen: Oh.
The Court: I wonder it you couldn't read those tonight ancl
take it up tomorrow.
Mr. Allen: I can do tliat, certainly.
The Court: I think that would be better.
Mr. Robertson: I think we ought to keep this thing moving.
Mr. Allen: That will be all right.
The Court: Then we will meet at 2 :15.
Mr. Mullen: Then in the morning you are going to state
what depositions you want to offer?
Mr. Robertson: I don't know whether I am or not. I am
going to meet each problem as it comes up and not commit
mvself in advance.
The Court: In other words, we will pass on the depositions
when he raises. the question.
}Jage 1158
Mr. Mullen: There are depositions that we will
object to any part of.
. The Court: Will you gentlemen ask for this order, MrM
Mullen f I filed several days ago the two affidavits that Mr.
Pollard lodged with the Court. I entered an order filing those
affidavits. I just want to ten you that.
Do you gentlemen want to endorse this order, Mr. Robertson Y That is filing the motion for mistrial, which was made
-Tanua rv 29.
Colonel Harris: I dated it the 29th.
The Court : The order will be entered filing the motion as
of that day.
0

r

We will recess until 2 :15.
(Whereupon, at 12 :50 o'clock p. m. a recess was taken until
.2 :15 o-'clock p .. m. the same day.}

(End of. Volume II.}
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