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Burg - Direct
MR. SMIRCINA: Of course, Ms. Spence.
MS. SPENCE: Thank you, sir.

BY MS. SPENCE:

Q. What are those -- what is OSHA?
A. In the OSHA Act, it says that if you work
as an employee for someone -- if you have -- if there

is an employee or employee relationship of some

kind -- and it is very broad under the OSHA Act what
that relationship is -- you can get a bump or a
scratch but there is two things you are not allowed to
have, death or a'serious physical harm. The law says
these words, that the workplace has to be free from
recognized hazards which could cause death or a
serious physical harm.

Q. Are those standards applicable to the
State of Virginia?

A, There is no guestion about that.

Q. Is that applicable to a construction site
such as the one at Dam Neck Naval Base where Michael
Shepherd was injured?

A. No guestion about that.

Q. Do you have an opinion as to whether the
minimum safety standards in Virginia applicable to
steel erection was violated by the general contractor,

Meredith, in this case?
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- 45,
A. Yes.
Q. What is that opinion and why do you hold
itc?
A, Well, Meredith violated the safety

requirements of OSHA and Corps of Engineers and
national safety consult and associated general
contractors and the State of West Virginia because
they are the general contractor, they are responsible
to coordinate all and examine all of the work
activities on the job site for safety. They are the
only party that is in a position to make sure that the
staging, the coordination, that the safety rules are
implemented, communicated, and enforced -- and
monitored and enforced at the job site. There is no
one else that can do that.

And construction is very complex. You
have the interaction of all of these various parties
and their activities. If you don't have them

coordinated, you will have accidents. So they have

specific indelible responsibilities to make sure that
there is the safety program, that there are safety
rules, and that things don't happen such as happened
in this case.

I like to describe it -- it is like a

symphony. You have string instruments. You have wind
-649-
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Burg - Diféct -
instruments. You have all different -- maybe you
have, you know, violins and oboes, whatever. But
there must be a conductor to make sure that they play
in harmony; otherwise, you won't have beautiful
music.

Well, it is not any different in the
construction business. You have got the carpenters
and you have got plumbers and you have got
electricians. You have people delivering materials.
You have people moving heavy equipment. If you don't
have someone orchestrating the safety program, then
you have unfortunate accidents like happened in this
case. And they can be avoided.

Q. Do you have an opinion as to what, if
anything, was required to a general contractor
following generally accepted minimal standards in the
field of steel erection safety as relates to the
installation of a steel girt, which injured Michael
Shepherd in this case? What should they have done?

A, Well, they are supposed to have a safetf
program. And as a part of that program, they are
supposed to have specific work rules. And part of
those work rules are requirements to analyze for
hazards before accidents happen. That is very

elementary in the safety concept -- in the safety
-650-
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program concept. It is too late when something
happens. You have to look and examine the job task
and determine what could happen and then act to
prevent it from happening. And that didn't happen
here.

Q. What does the term safety hazard analysis
mean to you? Is that what you're speaking of?

A. Yeah. They call it job safety analysis
or hazard analysis. The Corps of Engineers calls it
an activity analysis. But it all really is the same
thing. It says, take what you are going to be doing,
break it down into the work activities in the
left-hand column, in the center column, put down what
could happen, what danger is there in doing this
activity, and then in the third column, well, what are
you going to do to prevent an accident from happening?
So it is a very simple process that can be done. And

I believe had it been done in this case, we wouldn't

be here.
Q. Who is required to perform this analysis?
A. Well, the general contractor either has

to do it or see that it is done. There is nothing
that says he or she actually has to do it. But they
have to make sure it is done. So they could delegate

that to the subcontractor. But if it isn't there,
-651-
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then the general contractor can be held accountable
for it for not being done.

Q. In your opinion, was an activity hazard
analysis, based on your review of the materials and so
forth in this case, was it performed in this case?

A. I don't believe so. No, sir.

Q. Do you have an opinion -- do you have an
opinion as to whether the minimal safety standards
applicable to Virginia in this construction site were
violated by the steel erection people in this case,

Atlantic Welding and Fabricating?

A. Yes, I do.

Q. What is that opinion and why do you hold
ie?

A. I believe they violated OSHA, also. And

the reason I say that is they created this hazard.
They were the ones closest to this girt. And they
were the ones that were in a pésition to either secure
the girt or keep people away from it, one of those
two. Either of those two would have prevented this
accident from happening. And they failed to do that.

Q. Does Atlantic Welding and Fabricating
have any obligation to perform an activity hazard or a
job safety hazard analysis?

A. Yes.
-652-
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Q. Would the minimum safety standards say
that the steel girt should have been secured
immediately upon placement on the brackets?

A. Well, I --

MR. NORRIS: I am sorry. I did not hear
the question. I am sorry.
BY MR. SMIRCINA:

Q. Would the minimum safety standards
applicable to this construction site that you have
discussed, would it require that the steel beam be
secured immediately upon its placement upon a bracket
like this?

A. If there was potential exposure to

employees at the lower level, absolutely.

Q. If there -- what else could they have
done --

A, Cordoned off the area.

Q. -- to be in compliance with the safety
standards?

A, They could have cordoned off the area to

make sure no employees could be in the area.

Q. Do they have any duty, the general
contractor, concerning a piece of unsecured steel left
on its brackets?

A, Absolutely.
-§53-
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Q. In your opinion, based on the minimum
safety standard applicable to this construction site,
did the steel erector subcontractor, Atlantic Welding
and Fabricating, have any obligation for safety on
this construction site other than following the
contract plans and specifications?

A. Oh, yes, they did. Certainly they did.
They are moving these large structural steel members
that could -- if they get locose while under rigging or
under load or not secured, can cause severe danger to
other employees on the job site. So they have a very
important responsibility.

Q. You have talked about the fact that they
created a hazard on this job site by leaving the beam
on the brackets unsecured. Have they done anything
else that would violate the minimum safety standards

applicable to this construction site in so doing?

A. I didn't really understand that question.
Q. In addition to creating the hazard by
leaving the beam on the girt -- the girt on the

brackets, rather, what else are they doing by leaving
the girt on the brackets?

A, They are ex?osing employees to an
overhead hazard and they also have a responsibility as

a correcting employer to make sure that if there is a
-654—
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hazard that it get corrected in some way so it doesn't
cause injury or death.

Q. Well, it would seem that the general
contractor might not have known that -- whether this
girt was secured or unsecured. Is that a violation of
minimum accepted safety practices in Virginia?

A. Well, they are responsible -- the general
contractor is responsible in any case. They either
have to entrust that responsibility to the
subcontractor or if they don't fully trust their
subcontractor, then they have to do monitoring
themselves to make sure that the specific work rules

are followed.

Q. Do they also have a responsibility as you

have said that the construction site is like a
conductor conducting a symphony, would that include
coordinating when material and so forth was delivered
and placed on the job site?

A. They are the only party that is in a
position to coordinate and stage the job site.

MR. SMIRCINA: One moment, Your Honor.

BY MR. SMIRCINA:

Q. Now, you have said that the unsecured
steel beam on the brackets was an unreasonable risk

and a hazard on this job site; is that correct?
-655-
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A. That is correct.
Q. What is the risk of leaving it up there
unsecured?
A. Well, it could be knocked down.
Q. All right. And who is responsible to

make sure that it is not knocked down or to make sure
that nobody can come near it?

A. Both the welding contractor and the
general contractor.

Q. In your opinion, based on your review of
the evidence, was the area where this accident
happened cordoned off or placed off limits?

A. No, it was not.

Q. In your opinion based on your review of
the records, was Michael Shepherd ever warned that
this girt was unsecured on its brackets?

A. No, he was not.

Q.l In your opinion, did the general
contractor's representative on the site, Robert
Bosley, know whether this girt was unsecured on this
job site at the time of the injury?

A, Well, he either knew or should have known
that it was not secured. It is his responsibility.

Q. Why is it that the job hazard analysis

might have prevented this accident?
-656-
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A, Well, I think it would have prevented the
accident because this is -- this hazard is so
recognizable, so well known in construction that it
would, at least from my point of view, be impossible
to miss it if you analyze the work there. If you did
any kind of even a basic analysis of the work activity
there the first thing you would think of is are there
unsecured members that could fall to the lower level.
I can't imagine that being missed.

MR. SMIRCINA: May I approach the bench,
Your Honor?

THE COURT: Uh-huh.
BY MR. SMIRCINA:

Q. I am holding in my hand Plaintiff's
Exhibit Number 23. It has been admitted into
evidence. I will represent to you that it has been
identified as a preparatory inspection meeting between
W. B. Meredith and the steel erector subcontractor
Atlantic Welding and Fabricating in this case. Would

you please read what is in the middle of the page

under the place -- under the section work methods?
A. Went over safety requirements.
Q. In any way, shape, or form does that

constitute the job hazard analysis you have described

here today?
-657-
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A. No. That is not even close.
Q. And that is the same job hazard analysis

that the general contractor is required to see is

performed?

A, I am sorry?

Q. That is the job hazard analysis that you
are -- that the general contractor through its

representative is required to have done?

A. That does not meet the reqguirements of
the required job hazard analysis or the activity
analysis by any means.

MR. SMIRCINA: I have nothing further,
Your Honor.
THE COURT: Cross-examination.
CROSS-EXAMINATION
BY MR. NORRIS:
Q. Mr. Burg, you went to school and got a

degree as a psychologist?

A. Industrial psychologist. That is
corrert.
Q. That was your second degree. Your first

degree was in psychology, wasn't it?
A. It was in general psychology but with an
emphasis on industrial psychology.

Q. And then you got a second degree in
-658-
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industrial psychology. What is industrial psychology?

A. Well, in my case, it was something called
ergonomics. %

Q. What is ergonomics?

A. It is a Greek word. It means work laws,

the laws of work. And it is about how employees
interact with their work environments and how we can
make the work environment accommodate the employee
rather than the reverse, the employee having to
accommodate the work.

Q. Isn't ergonomics supposed to make the
work environment more efficient, which proves the

business to be productive and profitable?

A. It is apparently to make the area more
helpful.
Q. Now, you never obtained a degree in civil

engineering, did you?

A. No.

Q. So you're not a civil engineer?

A. That is correct.

Q. And you never obtained a degree in

structural engineering?

A. That is correct.
Q. So you're not a structural engineer?
A. That is correct.
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Q. And you're not a licensed contractor in
any state in the nation, are you?

A. I am not a coantractor.

Q. You're certainly not a steel erection
contractor, correct?

A. I am not a steel erection contractor.

Q. You're not a welder?

A, I am not a welder.

Q. And you're not a metallurgist?

A, That is correct.

Q. And you have never published any
treatises or books or articles on steel erection, have

you?

A.

Well, I have written articles about

safety on steel erection.

Q.

Have you published any books or articles

on the proper methods and manners of steel erection?

A.

I have written articles on the proper

safety procedures to be used in steel erection.

Q.
A.
Q.
A,

Q.

were putting it together,

Did you have a CV, a curriculum vitae?

I do.

And you provided it to us, didn't you?
Yes, sir.

You certainly weren't bashful when you
It is one,

were you? two,

-660~
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three, four, five, six pages long, correct?

A. That looks like my CV.

Q. Does it have publications on it listed
included?

A. Yes.

Q. Which of your publications deals with the
methods -- proper method of steel erection of the two

that you have mentioned?

A. Well, this first publication.
Q. What is the title?
A. It is called -- it is for Professional

Safety Magazine, and it is Safety Management, An
Approach for the '90s. And that particular article
was oriented towards the safety program and all
aspects of it. And those ideas that are in that
article would apply fully to steel erection.

Q. Are you telling this jury that when you
wrote thig article, Safety Management, An Approach for
the '90s, in July of 1991, you dealt with the proper
method to secure beams?

A No. I dealt with the job hazard analysis
and the activity analysis and how it could be used to
make sure that there weren't hazards while beams were
being secured.

Q. So you're telling us that your article
-661-
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dealt specifically with steel erection?

A, Well, no. It more specifically dealt
with safety in the industry as a whole, in the
construction industry, and in general industry as a
whole.

Q. Are you telling us that this article made

specific mention of steel erection work?

A. I don't recall whether it did or not.

Q. How about your other article, Managing
Workers' Compensation, Human Resources Guide to
Controlling Costs, did that deal with steel erection
work?

A. No, it did not.

Q. Did you attempt to list all of your
significant publications on your curriculum --
sixfpage curriculum vitae?

A. Well, one thing that isn't on there is
that I write an article for the Associated General
Contractors magazine. And beriodically they call me
up and ask me to write on specific subjects. BAnd I
have written on many subjects for them. And I don't
recall specifically whether one of them was steel
erection or not, but it wouldn't surprise me if it
was.

Q. Now, Mr. Burg, you have no hands-on,
-662-
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practical, firsthand experience in the State of
Virginia with the proper method of erecting a
horizontal steel girt; isn't that so?

A, That is not true.

Q. Well, do you remember giving a deposition
to me in this case?

A. I do. Yes.

Q. Do you remember me asking you if you have

any specific recollection of any job in Virginia that j
you served as a safety consultant for that dealt with

steel girts?

A. Well, I --
Q. Do you remember me asking about that?
A. I recall saying that I did not

specifically in the State of Virginia see the
placement of a horizontal member; however, I did
evaluate steel erection for my client. Horizontal
members were there at the time of my review.

Q. So isn't your answer you can't tell this
jury today of any firsthand experience you had telling
a contractor how to set and place and secure a
horizontal steel girtc?

A, I do that for a living every day.

Q. Are you saying you do have a recollection

of doing that in Virginia with a specific contractor?
-663-
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A. No. Specifically I did not do that omne
thing that you said in the State of Virginia. You are
correct.

Q. Now, how much money did you make last
year, Mr. Burg?

A, Around $200,000.

Q. And 50 percent of that was from
testifying in court cases?

A. That is correct.

Q. So your livelihood is dependent upon
coming into court and being a witness?

A, Part of my livelihood is, yes.

Q. Now, you have told us about all of the
stacks of documents that you reviewed to get ready for
this case. Did you review the plans and
specifications for the job? |

A. No.

Q. Didn't bother to see what thé architects
and engineers were required as far as the placement of
steel?

A. It wasn't relevant to my opinions.

Q. And you have performed no mathematical
calculations in relation to this case, correct?

A. That is correct.

Q. You have performed no calculations
-664-
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involving stress force or weight for this case,

correct?
A. That is correct.
Q. As a matter of fact, you are unable to

tell this jury how much force was excerpted by the
boom against this particular girt on the day of this
accident, correct?

Al That is correct.

Q. And you are unable to say what weld, if
any, would have been able to resist the impact between
the boom and the girt?

A. That is correct.

Q. In fact, whether or not there was a weld
on this beam is totally irrelevant to your opinion,
isn't it?

A. That 1is correct.

Q. I think you told us that OSHA
acknowledges that somebody is going to get a bump or a
bruise on a job but it draws the line, I wrote down,
at death or serious physical harm; is that correct?

A. That is correct.

Q. So you're saying that on any job where
someone sustains an injury with serious physical harm
absolutely necessarily there has been an OSHA

violation?
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A, No. I didn't say that.
Q. Okay. So there are situations when

somebody can be seriously hurt without an OSEA
violation, correct?

A. Employee misconduct, act of God. Aside
from that, there is an OSHA violation.

Q. And I think you said that at the
beginning of the job, the contractor should sit down
with his subcontractors with a piece of paper in front

of them, something that looks like this?

A. Right.
Q. What is that?
A, That is an activity hazard analysis from

the Corps of Engineers.

Q. And the contractor sits down with his sub
and they £ill out this piece of paper and they will
prevent every single serious injury that can happen on
the job except an aét of God or employee misconduct,
correct?

A. Well, I can't say that that would prevent
every single accident on the job, but it would
certainly prevent most of them.

Q. So you can't say that if they had filled
out this form, it would have prevented this accident?

A, In this case, this unsecured member is so
—-666—
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obviously a violation of safety requirements that I
don't believe it ¢ould be missed. And, in addition,
the contract required that this be done and it wasn't
done.

Q. Were you aware that my client didn't have
a contract on this job? Did you -- in that big stack
of papers that you reviewed to get ready for your
testimony in this case, did you see a contract signed
by Atlantic Welding?

A. I was referring to Meredith when I said
the contract required that. And I presume that
Meredith would then require the same provisions from
their subcontractor.

Q. Who was their subcontractor for steel

erection work?

A. I don't recall.

Q. You don't recall?

A. . No. I don't recall the name of it.

Q. Was it Atlantic Welding and Fabricating?
A. I believe that is right.

Q. That is what you learned from your review

of all the documents that my client had a contract
with Meredith?
MR. AUFENGER: He didn't say that,

Judge. It was a mistaken --
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MR. NORRIS: I am asking --
THE WITNESS: I just know they were a
subcontractor.
BY MR. NORRIS:
Q. To whom? To whom, sir?
A. I don't recall.
Q. You don't know, do you?
A. I just don't recall. I don't know, I
guess that is right.
Q. Now, how long would it take them to fill
out this activity hazard analysis?
A. Just a few minutes.
Q. A few minutes?
A. Yes.
Q. And what they would do is they would talk

about the dangers of the job and they would write them
down on that piece of paper?

A. They would analyze the potential dangers
for the job.

Q. I want you to pretend you're the W. B.
Meredith safety inspector and I want you to take a few
minutes, if the Court will allow me, and I want you to
write down what these men would have written down
using your hindsight today. Now, you have the benefit

of 20/20 hindsight. Tell us what dangers they would
-668-
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have written down in those couple of minutes that
would have prevented all of these accidents from
happening. Can you do that for me, sir?

A. Well, basically it is we are going to
place this girt on this clip. We must either secure
it to make sure that it won't fall to the lower level
or we will have to cordon off the area and make sure
that no employees can be under it.

Q. That is two things. What else would you
write down on your activity hazard analysis?

A. That would be it.

Q. That would be it. Well, didn't you know
that my client wasn't just erecting girts, it was
erecting columns and beams and joints and trusses --

A. Well, if you were --

Q. -- and roof bracings? Did you -- were
you aware of that?

A, There would be a different activity
analysis for each one of those jobs. If they are
using tools and a part of the tool could fall to the
lower level, we would have to secure the tool, put a
wire around it, make sure each different task is
analyzed on its own.

Q. So on your piece of paper, if the workerx

Burg - Cross : 466 ]

was carrying say a tool, you would write on your piece

-669-
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of paper that this tool had to have a wire around it
and what, attached to the worker's belt?

A. It would have to be secured in some
manner so it didn't fall to the lower level because it
could maim or kill someone.

Q. So for the sheet of paper that dealt with

the girt, you would write down there that it had to be

secured when in place -- when placed?
A, Right.
Q. And the other one was the area would be

cordoned off?

A. Or.

Q. Or cordoned off. And those are the two
things you would put on your hazard analysis?

A. Yes.

Q. What if when the girt was being lifted by
a hoist to be set on the girt, the hoist broke because
it wasn't properly inspected beforehand?

A. Well, you're quite right. If you --

Q. But, sif -- but, sir, you didn't write on
your activity hazard analysis inspect hoist being used
to lift girts. So your activity hazard analysis
wouldn't have prevented that accident, would.it?

A. You know what you are saying doesn't make

any sense to me because if you want to tell me --
-670-
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Q. Well, it makes sense to the jury.
A. -- in your original example we are going

Lo use a hoist to 1lift this girt, then, of course; we
would analyze the hoist for possible failure.

Whatever you want to put in your hypothetical would be
a part of the.activity analysis.

If you want to use a scissors lift, well,
then we might back the scissors lift into someone so
we want to make sure that the area around the scissors
lift is clear. If you are going to use a crane to
lift the girt, well, now, the swing radius or the
counterweight turn could crush someone between an
inanimate object and a counterweight. So we have --
the law says barricade the wing radius of the crane.
It depends on the example that you gave me what the
activity analysis would be.

Q. It sounds like you need a crane just to
lift the paperwork to file it away. Let me ask you
this: You talked about the beam should be secured.
You have no opinion -- you are unable to tell us what

amount of securing would have prevented this accident,

correct?

A. Well, it must be secured for anticipated
contact.

Q. But you are unable to tell us from some
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calculations you have performed what amount of
securing would have prevented this accident?

A, You would have to have an engineer

determine that. And that is what I would do. I would

have an engineer determine that.

Q. And that has not been done, has it?

A. Well, it wasn't done by your client or
Meredith.

Q. It hasn't been done by you, has it?

A, Well, it is not me that needs to do it.

Q. Sir?

A. It is your client or Meredith --

Q. Has it been done by you?

A. -- to make sure it doesn't fall off and

hit anyone.

Q. Sir, yes or no, you haven't done it, have
you?

A, I wouldn't be qualified to do it.

Q. Now, the other thing you suggested was

the area should be cordoned off. Now, were you aware
that many of these girts had been set prior to the
date of this accident?

A. Yes.

Q. Would you assume that a representative of

the general contractor was on the job site daily and
-672-
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was aware of this procedure?

A, There is testimony that there was a
representative there on occasion.

Q. And did you review what you call safety
hazard analysis reports, which were daily reports
issued by the general contractor, about the review of
work?

A. Yes.

Q. Would you agree with me that none of
those reports called into question the manner in which
these members were being set in place?

A. Yes.

Q. Would it be & fair assumption, then, that
if the contractor needed to know to cordon off an
area, he would have done it prior to this day on one
of those many other examples when a girt was placed?

A. Well, like I said, it is two choices,
either secure the member or cordon off the area.

Q. Were you aware that at any time during

the course of construction of the problem this

erector -- had Atlantic Welding been asked to cordon
off any area?

A, As I understand it, Atlantic Welding
knows where they are working and that they would have

been responsible for determining whether their girt
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was either secured or the area was cordoned off;
otherwise, this same accident would happen again and
again.

Q. Mr. Burg, I know full well you don't want
to answer my gquestions but I am going to ask you to do
it anyway and then maybe these gentlemen will get up
and let you conduct the symphony some more.

MR. AUFENGER: Judge, I am going to
object.
THE WITNESS: I will be happy to answer

your questions.

= —— -

guestions,

question.

THE COURT: Mr.

Norris, ask your
and just answer the gquestion.
THE WITNESS: I will answer the

I am sorry.

BY MR. NORRIS:

Q.

Are you aware that at no time prior to

this accident had any area of the project ever been
cordoned off for steel erection work?

A, As far as I know, it had not been
cordoned off.

Q. And are you -- do you agree that my
client had never been requested to corﬁon off an area?
that is true.

A. As far as I know,

Q. Now, would you agree with me -- let's
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assume for a minute that this beam was sitting on the
brackets totally unsecured. Would you agree with me
that Atlantic should be notified if off-loading is
going to take place in the area of this work? If that
fact is known to whoever is controlling the project
site, wouldn't you agree that they should be advised
of that fact?

A. Well, I would say that Meredith is
responsible for coordinating those activities because
that is the interaction of two different
subcontractors. So I guess the simple answer would be
yes.

Q. Thank you, sir. So that if we are
unaware on this particular date of this particular
off-loading activity, we can't really react to it, can
we?

A. That is true.

Q. Now, you are a safety expert. Dbes your
expertise include safe operation of cranes and booms?

A. I teach that.

Q. Do you teach what spotters for cranes and
booms are supposed to do?

A. Yes.

Q. What is the spotter for a crane supposed

to do for the operator of the crane?
-675-
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A. He or she can be the eyes of the crane
operator.
Q. Isn't the spotter supposed to prevent a

collision between the crane and any objects around it
including the building structure?

A. Yes.

Q. So shouldn't the spotter be keeping an
eye on the location of the boom in relation to
structures around it?

A. Yes.

Q. Would it be safe practice for a spotter
to be talking to people while an off-loading operation
is ongoing and not looking at the boom and its
relation to the structure?

A. That would not be a good practice.

Q. And would you agree that the boom
operator should make sure before he off-loads material
that he can do it safely?

A. Well, he can't see in many cases what is
safe or not. He is relying on the spotter.

Q. Are you telling me before a boom operator
is going to 1lift over 32,000 pounds of material and fit
it into an area where he has by some accounts as
little as three or four inches of clearance, that he

has no obligation to ask any gqguestions, make any
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independent investigation of whether it is safe to do

it?

A. Well, I am not saying that. But he or
she --

Q. Are you saying he should do that?

A. Well, certainly he or she should ask

questions and make sure that there has been, you know,
a careful determination about the location of the
placement of the materials. But after that, he relies
or she completely on the spotter as to how to place
that load at the desired location.

Q. | Now, the boom operator shouldn't hit
anything when he off-loads his material, should he?

A, No.

Q. And he shouldn't hit anything when he is
retracting his boom after off-loading, should he?

A, It should be avoided.

Q. And don't you'think it should be a safe
practice to have at least a foot of clearance for an

operation like that?

A. I would like to see as much clearance as
possible.
Q. Did you tell me in your deposition that

you would like to see a foot of clearance?

A. Yes.
-677-
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MR. NORRIS: May I have a moment, Your
Honor?
THE COURT: Yes.
BY MR. NORRIS:
Q. Mr. Burg, Wenger Tile was a subcontractor
on the job. Were you aware of that?
A. Yes.
Q. They were the contractor that was

receiving the material being delivered by the

plaintif£?
A. I recall that now.
Q. Does Wenger Tile have an obligation to

£ill out an activity hazard analysis?

A. They could have.
Q. Could have or do have?
A. As I said before, it is up to the general

contractor or either do it themselves or make sure it
is done by one they can entrust that responsibility
to,.the various subcontractors. But in the event that
it isn't done, the general contractor gets to be held
responsible.

Q. Does Wenger Tile have any obligation to
the plaintiff to tell him of any potential hazards in
the area where there is off-loading?

A. They could.
-678-
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Q. Were you aware that Wenger Tile had been
working on this job for a long time while steel
erection procedures were ongoing?

A, Yes.

MR. NORRIS: That is all I have, Your
Honor.

THE COURT: Ms. Spence.

MS. SPENCE: Just very briefly.
BY MS. SPENCE:

Q. Good afternoon, sir.

A. Good afternoon.

Q. You weren't present at the meeting on
August 12, 1996, when they had their preparatory
meeting, were you?

a. No.

Q. So you have no way to dispute that they
discussed the procedures, risks, and how to prevent
them?

A. That is correct.

Q. Your problem is that they didn't write it
down?

A, Well, I -- my problem is bigger than

that. If they had done it, I believe this wouldn't

have happened.

Q. So talking about it wouldn't have
-679-
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prevented it but writing it down would?

Al Well, I don't know if they did it at

all. I do not believe they would have missed this

hazard either verbally or written.

Q. You're not saying that accidents don't

happen when accident hazard analyses have been written

down, are you?

A. They are far-less likely to happen in my
view.

Q. But they still happen?

A. They do happen.

Q. Now, you have indicated that you have

always wanted to be a safety person?

A. That is correct.

Q. The safety of workers is very important
to you?

A, Yes, it is.

Q. Pretty much the safety of the common man?

A. That is correct.

Q. And a lot of your work deals with

focusing on what you think the safety rules should be

rather than what they are?

A. Well, I would like to answer that the

best way I can say that is that safety rules today are

what they call performance standards.
-680-

And what they




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

=
-

8:‘

= e - =

Burg - Cross

.;7
say is these are the rules we want, not -- they don't
say specifically what you have to do to achieve those
results.

And all safety standards today are very
similar to OSHA's general duty clause that says, okay,
you're a steel erector, okay, you're a general
contractor, you build what you have to build but your
responsibility is you build it and you make sure that
nobody gets death or serious physical harm. So I
think that the rules we have if you look at OSHA or if
you look at the Corps of Engineers, associated general
contractor safety counsel are adequate and that they
represent what you described as my feelings.

Q. A lot of your work deals with focusing on
what safety rules should be?

A, I just don't agree with that. I am
sorry.

Q. Okay. You recall giving your deposition
just a couple of months ago?

A, Yes.

MS. SPENCE: Permission to approach, Your
Honor?

BY MS. SPENCE:
Q. I am looking at Page 93 starting at Line

8. Question: So a lot of your work deals with
-681-
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focusing on what safety rules should be --
Answer: I agree,
Question: -- not just on what they are?
Answer: All safety rules are minimum
requirements and employees are expected to go beyond
them. |
Was that your testimony?
A. Yes.
Q. How big is the OSHA code of regulations?
A. It is pretty big.
Q. A lot of dos and don'ts?
A. Yes.

Q. And the only one that you're coming in
here today saying that my client, Mr. Bosley, and W.
B. Meredith violated was the duty to keep the
workplace free of any hazards that caused injury?

A. No. I also cited 192616, which
specifically says that the prime contractor has an
indelible responsibility for safety. I also cited
192621B 1 and 2, which requires that there actually be
an implemented safety program and that the competent
persons inspect the job sites, equipment, and material
on a regular basis. And as far as my opinion is, as
you well know, is that Meredith failed to do those

things and had they done those things, we wouldn't be
-682-
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here.

Q. You're not aware of their safety program?

A. I can only tell you that their safety
program wasn't adegquate enough to protect
Mr. Shepherd.

Q. Because the accident happened?

A. No. Because of the facts of the
accident.

Q. Have you ever even met Mr. Bosley or
interviewed anyone at Meredith?

A. No, I have not.

Q. And, yet, you're coming in here today and
saying they were competent?

A. I have read their deposition and I also

reviewed the facts of the case and I have no doubt
that that is true. And, of course, you have to
understand what competent means in reference to OSHA's
definition.

Q. Are you aware that Dennis Cullen, the
quality control person for Meredith, did daily
inspections and safety reports?

A, Well, they weren't adequate if he didn't
make sure that overhead girts were secured or that the

area was cordoned off because you wouldn't want

someone you care about working under those
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Ccircumstances and neither would I.

MS. SPENCE: I don't have anything
further.

THE COURT: Anything on redirect?

MR. SMIRCINA: Yes. Very briefly, Your
Honor. |

REDIRECT EXAMINATION

BY MR. SMIRCINA:

Q. Mr. Norris questioned you about whether
the existence of weld on the beam was not relevant to
your opinions in this case. Why is the existence or
nonexistence of weld on a beam not significant to your
opinions about this workplace safety?

A. Well, it is what I said earlier. It is
two choices. You either secure the beam, which in
this case was a weld, or you move the employees out of
the area. It is perfectly okay to set a beam up there
unsecured if no employees can get in the area. It is
only if you can anticipate that there could be
employee exposure that it becomes important to weld
the beam. So that is why it didn't really matter.

Q. And employees in that case would be any
workers on the site such as a material man as was
Michael Shepherd?

A. Anyone that is working on the site.
-684—
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Q. Now, who created the risk of injury to
Michael Shepherd in this case in your estimation?
A. Atlantic.
Q. And who was responsible for making sure

that Atlantic didn't create the risk of injury in this
case?

A, Meredith.

Q. And who was responsible for --

MR. NORRIS: Your Honor, these questions
were asked and answered.

MR. SMIRCINA: And on cross-examination.
I am just clarifying the testimony.

THE COURT: A little bit.

MR. SMIRCINA: Yes, ma'am. I will move
on.
BY MR. SMIRCINA:

Q. Concerning the matter of clearance of the
boom arm and the steel girt, given an experienced
level of operator and so forth, would an adequate
level of clearance be less than a foot in your
estimation?

MR. NORRIS: Objection, Your Honor.
MR. SMIRCINA: You were asking him the
questions,

MR. NORRIS: Objection. The witness was
-685-
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asked and gave an answer that he would like to see a
foot. ©Now, the plaintiff has not offered him as an
expert in this field.

THE COURT: EHe is entitled. You asked
the question. He answered it. He is entitled to
cross-examine him or basically cross-examine him on
redirect,

MR. SMIRCINA: Thank you, ma'am.

THE WITNESS: As I said in my deposition
that was taken previously, I train these operators in
my classes and so I get to know them and talk to them,
and I know they think three inches is plenty. And I
believe they can do it within three inches. But
remember, I am a safety guy. I want a safety factor
of three or four times. So when I say a foot, that is
adding a safety factor in there to avoid any
collisions.

MR. SMIRCINA: I have nothing furthér,
Your Honor.

THE COURT: And this witness is excused?

MR. NORRIS: Can I ask one more?

RECROSS-EXAMINATION
BY MR. NORRIS:
Q. So are you applying your factor of two

and three to the defendants, as well? Are you giving
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us the same factor as you are giving Mr. Shepherd?
A. I don't understand that question.

THE COURT: I don't understand it,
either.

MR. NORRIS: I will withdraw it.

THE COURT: Have a nice day.

THE WITNESS: Thank you very much.

THE COURT: Who is your next witness?

MR. SMIRCINA: Well, Your Honor, we have
an hour-and-a-half deposition of a doctor. We have a
doctor coming at two o'clock. We have Dr. Sautter
coming at two-thirty. We have Charles DeMark coming
this afternoon. I don't think we have a way of going
as is. What I am trying to say to you is that I can't
fit one in before one o'clock. We had requested the
video television.

THE COURT: It is outside the door.

MR. AUFENGER: It would take an hour, and
we would like at leaset an hour and be run complete.

THE COURT: Do we have any idea how long
direct is, how much --

MR. SMIRCINA: Direct would be about 45
minutes.

THE COURT: And the whole thing is?

MR. SMIRCINA: Forty minutes. And double
~687- * K



