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it's appropriate. ;}Ff I~ -

The court also ruled very clearly that it
would not order the removal of obstructions, and they wish to
contest that. I believe, Your Honor, that there has been a
ruling on that point. I can tell you, as defendants'
counsel, I have taken exceptions to many of your rulings, and
that's their remedy at this point.

Also, I would tell the court, if it's
going to listen to any damages with respect to replacement
cost, I just found out that lot three, which was owned by
Mr. and Mrs. Kowalczyk when this suit started, is now owned
by Mr. and Mrs. O'Brien. They bought the property in June of
last year.

That house has a swimming pool on it, and
that easement goes right through the swimming pool. Mr. and
Mrs. O'Brien, I found out last night, don't even know about
this lawsuit. Well, maybe they have constructive notice, but
in my written communications with the Kowalczyks since
O'Brien purchased the property, nobody bothered to tell me,
we don't own that house anymore. I'm just reporting that to
the court for it to do as it chooses.

Thank you, Your Honor.

THE COURT: Thank you.
R \‘._,-'

— T T
v o § e e

-

Ao - . =
= *':‘ ._'.3._"
Anita B. Glover & Associates, Ltd. (703) 591-3004

10521 West Drive
Fairfax, Virginia 22030
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THE COURT: The value of the cemetery is
irrelevant to the inquiry.

MR. GOODMAN: 1If the court will please
note my objection. The only reason the question was asked is
that we are going to produce evidence with respect to when
you value an easement, you have to take into consideration
what it's serving. I just wanted to elicit a response, but
note the objection and we'll go on.

THE COURT: Okay.

BY MR. GOODMAN:

Q. Mr. Conner, you have got a total take for
four houses. TIf the easement was to cross those properties
in a way so as not to impact in the dwelling, would your
opinion be different?

A. It's not up to me to make that
determination. When we do this type of work, we are told
what is being done. 1In the case with VDOT, VDOT makes the
determination whether it's going to be a total take or a
partial take. It's not up to me to decide that.

Qs Mr. Conner, I'm just asking you a
question as.an expert. Let's focus on lot number three, with

the swimming pool. The easement goes through the swimming

pool, right?
¢ 00

Anita B. Glover & Associates, Ltd. (703) 591-3004

10521 West Drive
Fairfax, Virginia 22030
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40
A. That's correct.
Q. Is the swimming pool attached to the
house or is it inside the house?
A. No. It's directly behind the house.
Q. So you have determined that since the

easement goes through the swimming pool, that that destroys
the use of the house, correct?

A. No, I didn't say it destroys the use of
the house. I said, in my opinion, based on my past
experiences, VDOT would conclude that that would be a total
take.

Q. Did you consider the fact, in your
appraisal of lot three, that David and Jane O'Brien purchased
that property on June 16th, 1992, for $620,000?

A. No.

Q. I would like you to consider that, if you
would, sir. If they paid $620,000 for the house just this
past June, do you think that the easement, as found by this
court, has had any impact on the market value of that
property?

MR. SNYDER: Objection, Your Honor. He

has already stated that these people.had no knowledge of the

. easement. I don't think there is any foundation for that

404

Anita B. Glover & Associates, Ltd. (703) §91-3004 .

10521 West Drive
Fairfax. Virginia 22030
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41

question at all. It's not relevant, because the facts, as I
understand them, are that they didn't know about it.

MR. GOODMAN: Your Honor, I'm sure
plaintiff is going to argue that there was constructive
notice by virtue of the lis pendens on the property.

THE COURT: There's no doubt about that,
but that doesn't necessarily mean that these people, in their
bargain, knew about it.

BY MR. GOODMAN:

Q. If, Mr. Conner, somebody paid $620,000
for lot three in June, is it your opinion that this easement
had any impact on their bargain?

MR. SNYDER: Objection. Again, this is
pure speculation. It's not relevant to the actual facts that
we have.

MR. GOODMAN: He can give value opinions,
Your Honor.

THE COURT: Well, what it demonstrates to
me, Mr. Goodman, is that his estimate of $615,000 1is
reasonably accurate.

MR. GOODMAN: For market value.

THE COURT: Right.

MR. GOODMAN: I'm just trying to -- I
Q’j.f cpl.—':n e
e o _ e

Anita B. Glover & Associates, Ltd. C.,O . (703) 591-3004
e

10521 West Drive
Fairfax, Virginia 22030
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Fairfax, Virginia
The above entltled matter came on for
hearing before THE HONORABLE LANGHORNE M. KEITH,
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a.m, the proceedings being reported in stenotype by
Jerome T. Mattingly and transcribed under his
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have updated the title search to make sure that we got

the necessary parties. But I refer Your Honor to.

THE COURT: Why wasn't a lis pendens filed
on Lot 3, when they were filed on all of ths rest of
them?

MR. SNYDER: Well, a lis pendens is to put
people on notice of something that wouldn't otherwise
be in the chain of title. The 1892 deed is in thelrx
chain of title. The 1978 deed of George Atkinson is
in their chain of title.

If you were to go back to the transcripts,
both plaintiff and defendants submitted chains of
title on behalf of everybody. And those are the
binderslthat were put together by the defendants and
they included the 1892 deed and the 1978 deed. That
is part of their chain of title.

Now, I could not find a Virginia case
directly on point, but I did find a West Virginia --

THE COURT: If you're saying only Wexford
has been ordered to do this, suppose there is an
obstruction, let's use an easier lot, on Lot 4, and
Wexford goes to the owner of Lot 4, and says "I'm here

to remove the obstruction." And the owner of Lot 4,

MATTINGLY REPORTING
(703) 321-8838
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L8
says, "I'm not going to let you do it." Where are we
then? TIf only Wexford is required to operate. Zren't
all these lot owners, having been made pafties to the
suit, aren't they going to going to be required to let
Wexford come on and do what they need to do?

MR. SNYDER: TIf they did not, we would have

to do at that point is to show file a rule to show

-cause against them.

THE COURT: You just told me that they
weren't ordered to do anything.

MR. SNYDER: They're ordered to -- they're
going to have to let the Wexfords come in to do
whatever they need to do. The fact of, I mean --

THE COURT: That is where I get the proklem.
The biggest problem is the swimming pool. And wsa
haven't got the O'Briens as a party to this suit. How
is Wexford going to do anything on Lot 32

MR. SNYDER: Well, Your Honor, the O'Briens
have no right to obstruct the easement.

THE COURT: Aren't you going to have to
bring a separate lawsuit against the O'Briens at this
time, if you want that easement to be unobstructed.

MR. SNYDER: By them?

MATTINGLY REPORTING
(703) 321-8838
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THE COURT: Yes. Or by anybody.

MR. SNYDER: My understanding of what the
Virginia Supreme Court has ruled was that the eifect
of the 1892 deed and the 1978 deed was that if the
Atkinsons have a property right that dates back to
1892,

THE COURT: Right.

MR. SNYDER: ©So that is res judicata. So if
the court ruled, I have to file a separate lawsuit,
against O0'Brien, all I would do is show O'Brien is on
this property, there's an obstruction, it has to be
removed pursuant to the order of this court.

But, that property right allows
Mr. Atkinson, whether the O'Briens are partv tc this
action or not, the easement which they took their
property subject to allows him access to their
property.

THE COURT: But wouldn't they be able to
come in and rechallenge everything that the defendants
challenged?

MR. SNYDER: I think only if you found that

they were necessary parties. ,-
o';.':.:‘
THE COURT: All right.

MATTINGLY REPORTING
(703) 321-8838
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them when they transferred

Al 8
1ls property.

MR. GOODMAN: Correct.

THE COURT: What we certainly know is the
present owners of the property are not a party to the
lawsuit.

MR. GOODMAN: Yes, sir.

THE COURT: And I'm not persuaded that you
can take the kind of actions that are going to be
required on Lot 3 without them being before the court.
I mean, I can't order the O'Briens to do anything. I
think I could order Wexford to take whatever steps
necessary to get that obstruction out of there. I
mean, they might have to file suit against the
O'Briené to enforce the easement. Then the O'Briens,
I presume, are going to have a lawsuit against the
Kowalczyks. It looks like another significant problem
in this already significant litigation.

MR. GOODMAN: If I may state for the court,
Mr. Kowalczyks is deceased. He was a murder victim in
Vienna a couple of years ago. Mrs. Kowalczyks is out

of the area. I don't know where she is. I*m told

that Mr. Kowalczyks' estate is in Fairfax County and
T T T NPT — R ———————
Q\?,’ cEA 3 ?_,

it's still open.

MATTINGLY REPORTING
(703) 321-8838
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going to have to somehow £ o#%

THE COURT: Presumably, your client is going
to resist the enforcement.

MR. GOGAL: I understand that. But I don't
know how Mr. Atkinson -- the proper party to do that,
would be Mr. Atkinson in a new action against us in
which we could fully litigate all of the issues. We
never had a chance to litigate. And we would then
take a position in that case that we're not subject to
it, based on the fact that they never filed the lis
pendens. It's not clear from the record.

THE COURT: The failure to file a lis
pendens, doesn't extinguish an express easement in the
land records.

MR. GOGAL: It may depend -- my concern,
Your Honor, it may not be clear in the land record
that there is an express easement. If there is one,
the location may not by clear. If it took a legal
action to enforce it, and that legal action was
pending, our clients were not noticed. I think that
we have an argument that we may have purchased that
property without being subject to that easement.

THE COURT: Presumably you will have an
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opportunity to argue that. But unless you want to
enter an appearance now, SO you can argue it.

MR. GOGAL: No. The only point I want to
make is, I do believe that we're a necessary party.
And I do believe that if for any reason, it's because
their failure to file a lis pendens made us a

necessary party. 1In fact, if they had filed the 1lis

- pendens and they had the proper parties before the

court, if there were subsequent conveyances, those
parties would have been subject to it, any decision of
the court. We were never in that situation. If after
the lis pendens was filed, they realized there was
conveyances and we weren't subject to it, they could
have brought us in. They were aware of that in the
course of the litigation, they did nothing about it.
The failure of the necessary party means
that these judgments very well may be void, Your
Honor. And I raise that issue because I think that it
is based on precedence that I have reviewed that
without us in the litigation, as a necessary party,
this suit to establish, locate and enforce an
easement, you know, any of these judgments to date are

void. And I'm very concerned about that. And that 1is
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VIRGINIA: C\F\C)C{F]\

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
&

I S S - — 7&4.
| v
GEORGE ATKISSON, et al |
|
Plaintiff, |
| CHANGR&DU
Vs~
|
WEXFORD ASSOCIATES, INC., et al, |
|
Defendants |
_____________ A |

Thursday, August 3, 1995
Fairfax, Virginia
The above-entitled matter came on for
hearing before THE HONORABLE JANE MARUM ROUSCH, Judge,
commencing at 10:00 o'clock a.m, the proceedings being
reported in stenotype by Jerome T. Mattingly and

transcribed under his direction.
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MR. GOGAL: Thank you, Your Honor. L &

first witness.

fu
=
[

Mr. David O'Brien.

MR. GOODMAN: Can we have a rule?

THE COURT: Any one that's going to be a
witness on the issue of the O'Briens' notice on %he

pending litigation, please stand. Other than

.Mr. O'Brien. All right. I don't think any witnesses

are effected.
Whereupon,

DAVID O'BRIEN,
was called for examination by counsel for the
Defendant and on his own behalf, and having
been first duly sworn by the Court, was
examined and testified as follows:

DIRECT EXAMINATION
BY MR. GOGAL:
Q Mr. O'Brien, can you state your full name

for the record, please?

A David Duncan O'Brien.

Q Your address?

A 2024 Spring Branch Drive, Vienna, Virginia.
Q Is that Lot 3 in the Windover subdivision?
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56
A Yes, it is.
Q When did you buy your current residence?
A In June of 1992.
0] At the closing of your purchase of your
home, were you represented by counsel?
A Yes, I was.
Q Did you see the policy of title insurance?
A Yes, I dids

MR. GOGAL: May I approach the witness, Your

Honor.
THE COURT: Yes.
BY MR. GOGAL:
Q Can I ask you to identify that?
A It certainly appears to be the policy cof

title insurance to David D. O'Brien and Jane B.
O'Brien.
Q Is there any mention in that policy oi title

insurance of the suit by the Atkissons against

Windover -- Wexford and Windover subdiwvision lot
owners?
A When I reviewed it at the time, I'm sure I

would have noticed had it been there. A few months

ago, I reviewed it, it's not in there.
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57
Q I would ask you to direct your attention to
the top of Page 3, Schedule B. Did you put those

cross outs through that?

A No, I did not.

Q Do you have any idea what was underneath
there?

A I have no idea.

Q And the copy that you have, is there

anything under those markings or does it look like
that?
A I don't know, quite frankly.

THE COURT: Are you going to move that in as
an exhibit.

MR. GOGAL: Your Honor, I move to admit this
L 15

THE COURT: Any objection to the admission
of this exhibit?

MR. SNYDER: Well, actually yes. Maykbe I

need to work on it. But there is a portion on it that
is indicated that is crossed out. We don't know what
it says.

THE COURT: Let me take a look at 1it. We

will mark this as Intervenors Exhibit Number 1.
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58

MR. GOGAL: Intervenor's Exhibit Number 1.

(Document referred to was
Marked Intervenor's Exhibit
No. 1 for identification)

THE COURT: Those are the preprinted --

MR. GOGAL: Boiler plate, right.

THE COURT: I don't remember what the
preprinted exception is to Schedule B on these titles.
It's easy enough to find out. 1It's the American Land
Title Association owner's policy, 1970 version of it.
This preprinted form, we could fill that =-- figure out
what it is.

MR. GOGAL: I guess the point is there
nothing in there about the Kowalczyk suit.

THE COURT: It certainly wouldn't be
tailor-made to this litigation. It probably is a
survey exception.

MR. GOGAL: Right.

THE COURT: I'm not sure what else. I could
run back to my office and pull my own owners title
insurance policy and see.

I overrule the objection and Intervenoxr's

Exhibit Number 1 is admitted into evidence.
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59
(Intervenor's Exhibit ©No. 1

was admitted into evidence.)

BY MR. GOGAL:
Q At closing, did your attorney tell you there
was any reason not to go to closing?
A No, he did not.
Q Had you known about the following, had a lis
pendens been filed or had you been notified about the
litigation involving the acts in this claim, would you

have gone to closing?

A I would not have gone to closing.
0 When did you first find out about the case?
A We were notified by Mr. Goodman by letter on

February 24th. I believe it was 1994.

Q Let me show you this document and ask if you
can identify that?

A 1995. February 24th, 1995.

Yes, this is indeed the letter that was se=xt
to us by Mr. Goodman. And that morning, he had spoken
to my wife and explained the case. And this is the --
that's the actual notice.

Q That's the first time you learned about the

MATTINGLY REPORTING
(703) 321-8838

19




10

11

12

13

14

)2

16

17

18

19

20

2%

22

23

Testimony of David O’Brien / Direct

Oy
(98]

litigation and the claim of the lis pendens?
A Yes.
MR. GOGAL: I move that in evidénce, Your
Honor.
THE COURT: Any objection?
MR. GOODMAN: ©No objection.

MR. GOGAL: Let me go ahead and show --

- sorry, Mr. Snyder. I offer this as Intervenor's

Number 2.
THE COURT: Any objection?
MR. SNYDER: No objection.
THE COURT: It's admitted.
(Document referred to was
Marked Intervenor's Exhibit
No. 2 for identificaticnz and
admitted into evidence.)
MR. GOGAL: No further gquestions at this
time, Your Honor.
THE COURT: Any cross examination?
CROSS EXAMINATION
BY MR. SNYDER:
Q You say you were represented by counsel at

closing?
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A Yes.

Q Same counsel represented Kowalczy or did you
have your own counsel?

A I don't recall. He was my counsel, anc

Kowalczy had counsel as well.

Q Was your counsel the settlement attorney?
A Yes.

Q What was his name?

A Mark A. Heacock.

Q How do spell his last name?
A H-e-a-c-o-c-k.
o) And did you have -- did you purchase this

property through a using a realtor?

A Yesg, I did.

Q Who was your realtor?

A Her name escapes me at the moment.

Q Do you remember or recall who she works for?
A No, I don't recall at the moment. If it

would come to me, I can provide it to court.

Q Now, you bought the property --
A Excuse me, Carla Kennedy.

Q Carla Kennedy?

A Yes.
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6.2

Q You say you bought this property in June of

'92, did you talk to the =-- did you ever meet the

previous owners?

A Yes, we did.

Q And did you ever talk to them?

A Certainly.

Q And in your conversations, did they ever

mention the fact that there was an easement or la-rsuit

or anything to that fact?

A No, they did not.

Q Do you participate in the your homeowners
association?

A No, I do not.

Q At no time before -- it's your testimony
that at no time before February 24th that you heard
from anybody that there was a law suit that the
Windover subdivision was subject to?

A That is correct.

MR. SNYDER: I have no further questions.
THE COURT: Any further guestions of this
witness?

MR. GOGAL: No.

THE COURT: Thank you very much Mr. O'Brien.
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You may step down and rejoin your counsel. All right.
Does counsel want to argue by way of closing argumants
for the petition to intervene for a new trial?

MR. GOGAL: Your Honor, I don't have a great
deal to add to what I have argued. I think I will
stand on the brief, the memorandum I have filed. =
believe that both because of the lack of a lis
pendens, the necessary parties and also due process
and protection rights under the U.S. and Virginia
Constitutions, my client has a right to his day in
court. And he has a right to be heard on these
issues. And I don't think -- I point out some of the
issues that we would raise, once which have an
opportunity to litigate the case. I think it is clear
from the record that given the way this case proceeded
procedurally, there are a number of issues that the
Virginia Supreme Court could not address and that it
would be folly to assume that just because it was
appealed and because there are other parties in the
case, that they somehow represented the my clients
interest.

As the Court is aware, my client, of the

remaining lot owners to Bird Road, my client is the
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only one that has a swimming pool in the back vard,
mean, the rest of them is just around the back of
their lots. I mean, we're certainly in a different
position than those lot owners.

I also do want to point out on the izsue of
actual notice, Your Honor, that Your Honor 1is
absolutely correct about the Vickers case in additicn
to being a case about the need to have a lis pendens
indexed properly. It is also a case about actual
notice. And it does say that the notice has to be
sufficient. 1It's not sufficient, but merely puts the
party in inquiry, it must be clear and strong and such
is to fix upon the imputation of bad faith. The
effect of the notice, which will charge a subsequent
purchaser for valuable consideration, exclude him from
protection of the registry law, lis pendens statute,
is to attach the purchaser of the guilt of fraud. It
is therefore never to be presumed, but must be proved
and proved clearly, a mere suspicion of notice, even
though there is a strong suspicion it will not
suffice.

THE COURT: How do you have a suspicion of

notice in this case?
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MR. GOGAL: Did not even have a suspicion.

THE COURT: There was a search of the
litigation records. And it disclosed a léwsuit by
Continental Federal Savings Bank against the
Kowalczyks and the Kowalczyk's divorce suit -- I'm
assuming it was a divorce, chancery number 122114,
Kowalczyk versus Kowalczyk.

I know that they were involved in a lengthy
divorce at the time, just from subsequent events. And
that is all of this case.

MR. GOGAL: That's right, Your Honor. And
you know that it discloses information only, and as I
explained before, the only thing that a pendent= l.:te
search is required to do is to look at the land
records. They're not required to go to look at the
case files because that's the whole purpose of the lis
pendens statute. Thank you, Your Honor.

THE COURT: All right. Mr. Snyder, do vou
have anything you would like to add?

MR. SNYDER: Just two points, Your Honor.
Again, I would say that the Supreme Court decided this
on the land records. It is the same land records,

that the new purchasers are taking subject to -- and I
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think that the land records provide the notice, it
provided the notice to the prior or owners, it
provided the notice to them. My biggest concern, Your
Honor, 1is that if you decide to grant this petition
and I certainly agree that the interest of three,
four, five, six, some of these other defendants are
not necessarily the same, but if you did decide to
grant the petition, the interest of these other
parties are not effected in any way. They had an=
opportunity to fully, completely, exhaustively
litigate this.

THE COURT: How was it that Judge Fortkort
latched on to the Park Authority as kind of an easy
solution to a thorny problem and the Supreme Court has
told him since then that he was wroné. He didn‘':
really make any of the hard decisions in the case.

The Supreme Court now told them to send it back with a
mandate to this court to do --

MR. SNYDER: Exactly.

THE COURT: Agree or move it.

MR. SNYDER: Exactly. And what I have said
before, Your Honor, I do not believe that the

petitioners --
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THE COURT: I will say that I'm not being
partial to Judge Fortkort. 1It's only in hind-sight
with the guidance of the Supreme Court that I say
that. I think it was certainly a reasonable solution
at the time. The Supreme Court told him it wasn't a
permissible solution.

MR. SNYDER: 1If, as you had mused earlier
from the bench that =-

THE COURT: I'm afraid that phrase is 5oing
to come back to haunt me.

MR. SNYDER: I will try to forget it, <that
if we had the other defendants before the Court for
the purposes of ZZZ, and that if the Court were <o
grant the relief ordered on March 7th, 1995, by Judge
Fortkort, it would not prejudice the rights, any
rights whatsoever of the lot owners of Lot Number 3.
Because 1f you would grant their petition and say, you
have the right to participate fully and completely,
and put the burden on the Atkissons, there is -- and
this is my concern, there is no reason why the
individuals represented by counsel, by Mr. Goodma=x
here today, should have a right to get, you know,

three more swings at the ball, when they had it all.
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And the addition of this party isn't going
give them any additional arguments they didn't have
before or any additional rights or any additionailvy
liabilities. And if we should have filed the 1lis
pendens in order to put them on notice, and if they
aren't before this Court, then perhaps we need o
briasg them before the Court in a separate action, >ut
I don't believe that this should open the door to
relitigate what was started in '86. ©Nine years was
sufficient time for the remaining defendants to zomxe
up with whatever theories it was that they had to this
case.

I don't think it is necessary to grant that
petition, but I would -- I am much more concerned
about the fact that if that petition is granted, that
I do not have to relitigate all of my easement, >ut
all I have got to do is litigate this portion, which
would include every issue. I mean, certainly yocu
could mandate that he's not prejudiced by any rulings
of the prior case, as I understand ratio decato, it
may not be -- I'm not sure if there is actually
identity of parties or not, as far as we can construe

identity of parties, but in any event --
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THE COURT: No identify of the clients --

MR. SNYDER: I'm not familiar with if there
such thing as a constructive identity of the parties,
because there is somebody identically situated tc xim
who has participated fully in this proceeding.

But in any event, because his rights may
have been effected without notice, that should not
open the door to everybody else that was before the
Courts, that was before the Supreme Court of Virginia,
and that was before the Court on March 7th, when Judge
Fortkort ruled.

THE COURT: All right. 1I'm going to grant
the petition to intervene, and I'm going also the
grant the request for a new trial. I think that tre
O'Briens were necessary parties, without which the
Court could not afford complete relief and do not
believe that their interests were adequately
represented or that there was an identity of interest
with the other representatives of the lot owners in
this case. I note that Judge Fortkort made all of his
rulings or most of his dispositive rulings that were
appealed to the Supreme Court after the O'Briens were

already in title owner and completely unaware of the
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suit.

The title insurance policy which they had
and Mr. O'Brien's testimony is unreputed,‘does not
disclose the pendency of litigation. And I think that
they were a necessary party. And I hate to do it, but
I hate to start another nine years of litigation, but

I think that is the inescapable effect of this. 3¢

-I'm going to grant a new trial.

MR. SNYDER: Can I make an inquiry, Your
Honor?

THE COURT: Yes.

MR. SNYDER: I guess, I'm not clear on if
Lot Owner 3 is not on notice and their rights have not
been effected, how does the litigation, as to Lots 1,
6, 5, 4, have any effect then if he's not bound by the
rulings of this Court and the Supreme Court? I mean,
why should Lot Owner 1 be allowed to completely
relitigate --

THE COURT: Lot Owner 3. It binds Number 3.

MR. SNYDER: I know. But you're ordering a
new trial. Maybe I'm not clear on who the defendants
are at the trial. 1Is it all the defendants?

THE COURT: Well, I think you should sort

MATTINGLY REPORTING
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through that. I think you have the opportunity to
sort through that. All of the people who were
non-suited before, can stay non-suited I would
suggest.

MR. SNYDER: My question is, for Lot Owners,
7, 6, 5, and 4, do I have to relitigate? Are they
going be given an opportunity to redefend all of tke
issues that were brought up in a defense against our
case in this new trial that your ordering?

THE COURT: I think it depends on =-- there
might be some issues on collateral estoppel or res
judicata, and I think that has to be sorted out later.
And again, I keep getting back to the same problem, is
that Judge Fortkort really didn't rule on what ncw the
Supreme Court told us is the issue iﬁ the case, which
is locate the express easement and then move the
obstructions.

Now, what I would suggest you do, is now
that all of the parties are at the table, maybe I'm
very concerned about Lot 1, I'm not going to hide the
ball on that. Lot 1 has a little corner under at
least one plat I saw, you might want to look hard and

see if you want bring Lot 1 into it. Get all of the
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parties to the table and try to work this out rather
engage in another nine years of litigation. But
Mr. O'Brien, Mrs. O'Brien are definitely entitled to
the their day in Court. And I think they certain.y
can relitigate everything.

MR. SNYDER: I understand.

THE COURT: I don't know about the other lot
owners. I will leave that for another day.

MR. SNYDER: I guess my problem is when we
appear before the next Judge --

THE COURT: Unfortunately, it's going to be
me. I think this case was assigned to me. So there
will be some continuity. I don't mean unfortuanately.
I think fortunately, maybe, for the parties.

MR. SNYDER: Just so I can understand zZc=
the purposes of when counsel draws up the order,
you're going to remand this for trial -- you're
remanding this for trial as to all issues as to the
O'Briens, you're not ruling as to whether or not zav
of the other defendants are going to be allowed to
relitigate these issues.

THE COURT: But what did Judge Fortkort

decide that the other parties were bound by? I taink
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he did decide and I think the Supreme Court decided
that there is an easement. I don't think it's been
located.

MR. SNYDER: I think that the finding c:Z
punitive damages against Wexford, which was never
appealed, has to remain binding. And certainly, they
should not be allowed -- Wexford doesn't even own any
property in there anymore. They should not be allowed
to come in and try to attack that finding of punitive
damages or anything like that.

THE COURT: I think I agree with you there.

MR. SNYDER: I'm just -- I anticipating -- I
really don't want to have to come back just on the
wording of the order.

THE COURT: You're not leaving here tcday
without giving me an order.

‘MR. SNYDER: That's fine. We will make
that.

THE COURT: All right. The petition is
granted and a new trial it granted, as to all issues
as to the O0'Briens. And I think that we will leave
for another day -- my unstudied musing at this point

as to Wexford is that what was decided as to WexZfocxd
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was decided, but there's a lot of stuff that is
undecided, specifically the location of the easement.
The actual plotting of the easement, I think still
needs to be done because I don't think Judge Fortkozt
actually got to that issue. We're going to go with
the Park Authority property. The Supreme Court has
told him that's clearly wrong. I think the Park
Authority can stay out the case and I think all cf :the
other lot owners are out of the case.

MR. SNYDER: Can I bring something to your
attention. It's not going to change between now and
whenever that trial date might be.

THE COURT: I can give it to you today. Do
you all have your calendars?

MR. SNYDER: No, I don't. But I can cet my
over the phone. One thing that will not change is the
fact that we cannot locate the express easement.
That's an impossibility because defendant Wexford
built the development on it that took out the natural
land markings. The ruling which was never appealed by
the people left in this party, that there was an
express easement and that if we read the evidence that

was presented before, that essentially people used
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The above-entitled matter came on for
hearing before the Honorable Jan Marum Roush, Judge,
in and for the Circuit Court of Fairfax County,

Fairfax, Virginia, commencing at 10:03 a.m.
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MR. GOGAL: That's right, your Honor, so

o o s %&:— 91
partition -- i ?TK

Mr. Atkisson has no more interest than any of the
heirs of the seven parties. To the extent

Mr. Snyder is telling this Court that they should
not be added as a party because their interest is
abandoned and of no value today, then he is arguing
against his own client, because his client is no
better than they.

Finally, your Honor, I would just say I
asked Mr. Atkisson about this Outlot A survey, and
he explained to me that he had no role in it. 1It's
surveyors and engineers for this development, people
that were working for him located that. That's what
Outlot A is, located by developer to serve a
developer's needs. There is no magic to it. There
was no finding of where the burial lots were and
trying to locate exactly where the -- you know,
based on any historical record. That's all made
up. This was a developer's plan for where is it
best located to get access through someone else's

land.

THE COURT: I am going to grant the

COMMONWEALTH COURT REPORTING, INC. (703) 255-1602
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motion to dismiss for failure to join indispensable

parties and grant leave to amend the bill of
complaint to add the additional parties. I do think
that the owners of Lot 1 need to be brought back
into the suit because, at least under one survey
which has been submitted to the Court of the
location of the easement, the easement touches in a
small degree upon Lot 1, although I haven't heard
any evidence that there are any obstructions on Lot

1.

But it does seem to me that the necessary

lgf—gartles are the parties by whom the land easements

Fe— Fray s

perverses, not just where there is an obstruction,
so I do think Lot 1 needs to be brought back in. I
also think that all of the heirs to all of the
parties to the partition deed of 1896 need to be
brought into this by publication or for those where
you know where they are.

I don't believe you need to do an
exhaustive search for these heirs but by publication
for those that you don't know, and the ones that you
do know about and the ones that have quitclaim

deeds, as an example, need to be brought in, not the
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publication, but more directly as parties as to
plaintiff to this case.

And in the interest of finalizing this
litigation for once and for all by bringing
everybody to the table who has an interest in this
easement. I'm not sure if the;e is a motion before
me to add Fairfax County, but, again, you might want
to take a look at that and see if Fairfax County
should come back in because the easement is not
terminated at Bird Road. It looks like a
substantial portion of it crosses county property.

MR. SNYDER: I'm asking the Court for
guidance on that. If you believe them to be a
necessary party to it, then we will bring them back
in.

THE COURT: I keep coming back to the one
fact that I believe will state the intention of the
Supreme Court is that Judge Fortkort never really
located the easement. To the extent that the
location of the easement is still at issue I think
that they should be brought back in. I think what
Judge Fortkort did is when it got down to determine

if there was an easement, prescriptive easement and
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an express easement, but when it came down to

actually locating it, he did not locate it, at least
certainly not prior to the Supreme Court's ruling,
because he said, "Let's move it on to Park land,
Park people, and Park Authority, you give these
people an easement," so that'srthe difficult issue
that remains for us is actually locating the
easement as best we can.

MR. SNYDER: I certainly can amend and
add them. Your Honor, with all due respect to the
ruling you have of granting the motion to dismiss,
then I think any other rulings that you would do on
any of these other motions are moot at this point
because I think all these other people may want to
participate in these proceedings also, and who knows
what my amended motion is going to say? I don't
know at this point.

I have a feeling what I probably am going
to have to do is refile as we originally filed and
include everybody in the subdivision, and I assume
that all these different people are going to want to
be able to participate in all the different motions

that we now have -- well, I don't think they're
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pending anymore because there is no case pending at

this point.

THE COURT: I'm granting you leave to
amend. I mean, the case isn't really thrown out for
failure to join a party. You add parties.

MR. SNYDER: But you're granting the
motion to dismiss, as I understand it?

T"_““\
J"L«S m% Nes m&/)
: a

THE COURT: It like w%thstaﬁdtlg

demurer with leave to amend, I believe. Do you want
to wait until you actually amend before we go any
further?

MR. SNYDER: What if somebody says, "We
want to argue some of these motions"? Is any ruling
you make on these other motions going to be binding
for the people who aren't before the court?

THE COURT: That's a good question. Do
you have a position on that, Mr. Gogal?

MR. GOGAL: Your Honor, I think the only
remaining motion that I am aware of is the motion
that deals with Mr. Atkisson's testimony at trial.

I don't think that that =-
THE COURT: I haven't ruled about whether

the easement should terminate at Bird Road or not.
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MR. GOGAL: That may be well if that's

put off for another day, your Honor, but I do think
that the one dealing with Mr. Atkisson involved in a
trial can be dealt with. He is represented by his
counsel, and we're here today, and we're going to
make good use of the time.

MR. GOODMAN: Your Honor, I would also
respectfully suggest that my motion to dismiss
Kowalczyk and Deasy be argued.

THE COURT: All right. I will defer
ruling then on whether easement terminated on Bird
Road, and you can notice that for another day after
all the new parties are properly before the Court.
They will have a great interest in that, ceftainly
Fairfax County would be.

Let's take up the motion to dismiss
Kowalczyk and Deasy. Let me say that based on the
pleadings it does strike me that there is an
existing judgment against those two parties, and to
dismiss it now would be to relieve them from that
judgment, would it not?

MR. GOODMAN: But the judgment is against

their property, your Honor. It's not a personal
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judgment against =--

THE COURT: Wasn't there a $100 --

MR. GOODMAN: If they've obstructed the
easement.

MR. SNYDER: We don't know who that is.

MR. GOODMAN: Well, your Honor, wifh all
due respect, I mean, I understand that every lawyer
tries to put forth the best argument that they can
for their client. All this talk about "We don't
know where the easement is and we don't know who is
going to be affected," we're talking about a matter
of inches. We're not talking about, "Gee, there are
40 lots in Wendover III, and‘they all have to be
brought back in because we don't have the foggiest
notion where the easement is."

I mean, plaintiffs' theory is that it's
represented by that exhibit that has been called
triple Z, and the defenses' main theory is that the
express easement is real clear, almost to Bird Road,
and beyond that we have to make a determination if
it goes beyond Bird Road.

Deasy has at the same property that

Eckman and Datoff have, and I think if you look at

COMMONWEALTH COURT REPORTING, INC. (703) 255-1602
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either triple Z or the express easement that goes

880 feet down the property line, it's in about the
same place, excepting a few feet, and I don't
believe that there is anything that obstructs it, so
Deasy is rather easy.

Kowalczyk might be just a little bit
harder because that's the O'Brien property and
there's a swimming pool there, which may be right in
the middle of one of these easements, but first of
all, John Kowalczyk is dead, and the rules of court
provide an easy means under Rule 216 to substitute
parties. He's just not a proper party, and that
ought to be done at the very least, although since
O'Brien ==

THE COURT: As the successor in interest
the O'Briens are in the suit now.

MR. GOODMAN: Yes. They are in the suit

Da hofF _ 7
so that's -- and also Eckman and Peasy are in the X

suit, the successor in interest to Deasy, so that is
really the basis for our motion. Over in the
eastern district Judge Bryan always likes to tidy up

pleadings and get things on course. I, frankly,

think that's what ought to be done here, and that's
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why we've raised the motion.

THE COURT: Mr. Snyder, why if we have
tﬁe successor to interest to the Kowalczyks and the
Deasys in the case, why do we need the original
owners in the case?

MR. SNYDER: Let me back you up one step
further. By granting the motion to dismiss, what
affect does that order have on the finding of
punitive damages against Wexford and the individual
lot owners?

THE COURT: I don't know.

MR. SNYDER: Are you dismissing the case
as to them?

"THE COURT: Maybe the motion to dismiss
for failure to join an indispensable party is not
the right verbiage I should be using. Let me check
the rule. The way the motion was phrased was a
motion to compel plaintiffs to join additional party
plaintiffs or to dismiss the case, and that's the
motion that I was granting.

MR. SNYDER: So if you're granting the
motion to compel to add additional parties, then let

me go back and answer your other question as far as

COMMONWEALTH COURT REPORTING, INC. (703) 255-1602
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the Deasys and the Kowalczyks. My understanding

from this Court is that there is no judicial finding
of where the easement is, and I think particularly
with the requirement to add a lot more new parties,
to let the Kowalczyks and Deasys go when they were
before the Court at the right time and subject to a
final order that wasn't appealed, and they never
paid us the money.

We never received the 10,000 nor the $100
from anybody, so to let them go without satisfying
the judgment, that may be appropriate if this Court
finds that their house blocks the easement. It was
the Kowalczyks that that was entered against. It
wasn't against the property address.

And if the O'Briens took without any
notice, there's no reason that they would step up
and pay that $100 or be required to, but the people
that were properly before the Court would be. 1If he
wants to substitute the estate, he has a right to
request that the executor be appointed or to file a
motion to substitute the executor of John Kowalczyk
or whatever to clean up the way it looks, but those

people were properly before the court. They had a
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judgment entered against them, and then to dismiss
it without satisfaction of that judgment, I think it
is inappropriate.

THE COURT: All right. I'm going to take
this motion under advisement. It strikes me that it
would depend on whether my ruling on the first two
motions, whether it's void as to everybody or just
the 0'Briens who didn't receive notice of the prior
litigation, but if the prior rulings in this case
were binding on the Kowalczyks, I think it would be
inappropriate to dismiss it if there was a judgment
entered, however, a nominal amount.

MR. SNYDER: If I may just add one thing,
your Honorj; that -- Mr. Corrie just pointed this out
to me. I guess I've never noticed.this before, but
on page 144 of the Supreme Court decision 248 Va 142
Fairfax County Park Authority versus Atkisson, the
second sentence of the third full paragraph starts
by saying, "The Chancellor established the location
of the easement, but decided that he would not grant
injunctive relief to the dominant owners, because
such relief would require the surveying owners to

remove improvements such as homes and swimming
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pools."

I guess maybe as you make your decision
on the necessary parties, I believe in order to
figure out who the necessary parties are you still
have to stand by the determination of whether or not
the location was found, and that's just from fhe
recitation because of the facts from the Supreme

Court.

THE COURT: There has to be a basis for
Speaks J‘ﬁ’mﬁh
that, and as I said before, the Court sticks to ltS(:f

orders, and I've reviewed every order that is
entered in this case; and other than the order
entered in March 1995 I don'f see any order in which
Judge Fortkort located the easement.

MR. SNYDER: Your Honor, I guess maybe
it's because when you're looking at the World Trade
Center you're not really sure how high it is, but
you know it's there, and you know it's really tall.
When we walked out on that property with Judge
Fortfork we walked the easement, and we had a
surveyor accompanying with us who said to the judge,

"Here is point G."

And then the judge figured out on his own

&/
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where the cemetery was, and the surveyor who found

point G is the one who drew ZZZ, which is before the
judge, and maybe we're 99 degrees from -- we're
missing one degree for the judge to have said in his
final opinion "that the easement is accurately
represented on plaintiffs' Z2zzZ."

I think he remedied that in his March
1995 order, and I think you got to read the March
'95 order, that that was an order that was issued
by somebody who had been out there and had walked
it. It wasn't somebody who just looked at some
pleadings and decided, "Well, I will just enter this
order." I think there is a reason why he explains
reference to there. I submit to the Court it was so
obvious prior to that, but --

MR. GOGAL: Your Honor, may I speak
briefly to this motion?

THE COURT: Yes --

MR. GOGAL: I'm sorry. I don't know if
the Court was aware, we did file an objection to it,
and, basically, I don't think that this is a basis
to keep Mr. Kowalczyk -- he was dismissed in this

case by the murder. I mean, he is no longer around.
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‘THE COURT: How about his estate?

MR. GOGAL: His estate would have to be
added, and that would be either my burden or
Mr. Atkisson's counsel's burden to bring the estate
back in. My only interest is that we had difficulty
locating Mrs. Kowalczyk or the former Mrs.
Kowalczyk, Katherine Hyman, and that we may need to
consider filing some sort of cross-claim depending
on how this litigation proceeds.

We're trying not to muck up the work too
much, but we may at some point have to consider that
because we don't have the same interest as they do.
We don't want to at all suggest that we are being
substituted for them because he never represented
our interest, but they are liable to us for what has
happened.

THE COURT: Don't you have a separate
suit going on against them, though?

MR. GOGAL: We do, your Honor.

THE COURT: Have you been able to get it
served on Ms. Hyman?

MR. GOGAL: The Secretary of the

Commonwealth.
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THE COURT: I tell you there is a lot of
litigation pending in this Court on the-
Kowalczyk/Hyman -- the fallout from that horrible
murder, and I know there are civil suits back and
forth. This is just an advisory opinion. You might
check with Peter Greenspun who represented
Mr. Shamba&l who eventually pled guilty to the
murder for hire of Mr. Kowalczyk and I believe he is
representing him with the guardian ad litem civil
suit. He might be able to tell you where some. of
these people are.

All right, well, I'm going to keep that
motion under advisement until I determine the first
two motions. We've already agreed we are going to
defer the ruling on the Bird Road issue, and I guess
the last issue then on our plate for today is what
Mr. Atkisson is going to be allowed to testify to at
trial as to the location of his easements.

Maybe, Mr. Snyder, you can help me out
there in terms of I haven't seen the transcripts
from the prior trial. I haven't seen any
transcripts. In fact, it's been a real problem from

my point of view. I have no confidence that I have
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all of the files in this litigation. The clerk's

office is continually sending the trial transcripts,

what I do have, back to archives, and it's been a

struggle to try to keep what I have here at the =i
i 13 '

courthouse, and it's on his face incomplete. Tell ¢

me what Mr. Atkisson testified to in terms of this
historic hearsay.

MR. SNYDER: Essentially, what he
testified to that as a child he was told where the
easement was because he had to use that easement as
ingress and egress from the 1l5-acre parcel where
Thomas Adams built the residence, and that's where
Mr. Atkisson was born and was raised there.

And, for instance, they have used that
easement to get to Clark Crossing Railroad, and they
would drive cattle on that easement, and then he was
-- the hearsay was what he was told as to the
location of the easement. What is not hearsay 1is
his testimony of where the easement is.

From that point G how did he access the
property? And he could also testify, and this is
well within this case law -- counsel has got to

admit that the monuments are gone with the exception

T
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of point G, and he can testify that "I walked along
to this particular location where Aunt Mary's barn
was, and then it turned a corner," and then it went
on from there.

The problem with saying that Mr. Atkisson
shouldn't be allowed to testify as to the 1océtion
of the easement is -- unlike the other cases that
have been relied upon by counsel, if you've located
all the landmarks that are referenced in the
description of the easement, you couldn't draw it.
You couldn't locate it, because there is not enough
information.

It goes from Aunthary's barn, which,
like I said, we can locate that, and it says, "From
there to the county road." It doesn't tell you what
direction. It doesn't tell you what length. It
doesn't tell you what point of the county road. The
only person I would put forth that knows that is
Mr. Atkisson.

THE COURT: So what you're proposing is
not that he testify, "I was told this is where the
easement is," but "When I was a boy, Aunt Mary's

barn was located right here."
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MR. SNYDER: I'm saying under the

historical exception to hearsay, he is allowed to
testify as to what he was told when he was a child,
and ==

THE COURT: Hearsay is admissible as long
as it's old enough?

MR. SNYDER: Yeah. There is like a
20-year exception.

THE COURT: But some of that family law
stuff is so plainly erroneous.

MR. SNYDER: It may go to the weight of
it, and I don't have Friend here to give you the
cases.

THE COURT: For example, you hit
something that maybe I've had a little bit of
personal experience with, but I'm interested in the
genealogy of my family, and I've been told for years
and years and years that my great, great grandmother
had been mﬁrdered by an axe in Fall River,
Massachusetts, not by Lizzie Borden, but at the same
time that Lizzie Borden was wielding her axe in Fall

River, Massachusetts.

This summer I spent a good deal of time
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in the library up there and in the courthouse trying

to find records of this, and what I was told is
there is some kernel of truth, but that's about it.
She died, and that's where the family lore was
accurate, and beyond that is completely inaccurate.

MR. SNYDER: It goes to weight, your
Honor. If we were to take their motion, which is to
not allow him to testify, under those cases relied
upon by the Supreme Court is you locate the
monuments and have your surveyors draw it out, but
we can't do that. There is not enough information
to draw the easement based upon the legal
description.

-The same as with the cemetery. There is
a reference to it, and I say it's ambiguous as to
exactly whether it's included within the
27-and-a-half acres, and my understanding is if you
have a surveyor add up the area within the legal
description drawn that is 27-and-a-half acres, and
it probably includes a quarter acre for a burial
lot, but there is no survey of the burial lot.

And it doesn't say -- there is no shape

of 1t It doesn't say it's a square quarter acre.
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It doesn't say it's a long, narrow quarter acre.

And, again, and I think this is what I would call
the law of the case if we see this is a continuing
case is that without having the cemetery being
surveyed, how are you going to know where it is?

One way is to go out there and you can
see an area that Mr. Atkisson is able to identify as
a cemetery that straddles point G. You can say,
"Oh, that is all a creation that was done solely
for the purpose of putting him in this
predicament."

At best that's far-fetched. But, again,
that would go to weight, motivation. 1Is his
testimony accurate? But it's impossible to use the
legal description to draw out the family cemetery,
so therefore you have to have parol evidence to
describe it.

THE COURT: I think that he could say,
"This is where Aunt Mary's barn was. I remember
Aunt Mary's barn being right here," but in terms of
saying, "I was told that this is where the easement
was," I'm just not familiar with this historic =--

MR. SNYDER: I would ask that you reserve
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your ruling on that until I'm able -- I didn't
really realize that this is what we were talking
about. I realize that he can testify to what he
did, what he knew, but, see, there is a specific
exception for this, and we had it prepared at trial
when we presented that testimony, and Fortkort
overruled the objection based upon there is a
historical hearsay exception, and I didn't think
this is what we were talking about.

I thought we were just talking about
whether he should be allowed to testify as to
location because the location is so clearly set out
in the legal documents, and that's what we argued.
I didn't think we would be arguing this point. I
would like an opportunity to present the case as
dealing with historical exception to hearsay.

I guess I'm also concerned that, again,
if you were to rule it either way on this motion, I
don't know what =-- Fairfax County objected to that
same testimony also; and if I bring them back in,
will they be bound by your ruling to whatever you
decide today? 1If they're not, maybe there shouldn't

be a decision today.

COMMONWEALTH COURT REPORTING, INC. (703) 255-1602

457




10

11

12

13

14

15

16

17

18

19

20

21

22

23

112
THE COURT: Anybody else want to address

this point?

MR. GOODMAN: Yes, may I be heard?

THE COURT: Yes.

MR. GOODMAN: Your Honor, I want to say
something first since you brought it up about-this
historical fact exception that Mr. Snyder is talking
about as an exception to the hearsay rule in
Virginia. Virginia does not recognize it, and where
it's recognized, it's very, very narrow. It talks
about a family Bible that has birth =--

THE COURT: That's what I'm thinking of,
entries in a family Bible and other things that have
some indicia of reliability.

MR. GOODMAN: Exactly, and Virginia does
not recognize even that narrow historical fact
exception, and there was no brief submitted on that
and there was no extensive argument before Judge
Fortkort. He just let the man testify, and,
frankly, we would like the rules of evidence
observed this time.

And I would point the Court, without

belaboring the facts because I've already talked
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about the 15-acre deed and the separate easement

that went to that, and Mr. Atkisson's theory of the
case, we've already talked about the partition deed,
and it's clear the burial plot is a quarter acre on
the partition deed.

Mr. Snyder argues that, "Well, it was
Partition Lot 2, 27-and-a-half acres or
27-and-three-quarter acres. I respectfully submit
to you that that does not create an ambiguity as to
the location of the quarter-acre burial lot. It is
clearly on Partition Lot 2.

We rely heavily on two Virginia cases.
Langman versus Alumni Association of the University
of Virginia, 247 Va 491. It's a 1994 case. The
rule of that case is that parol evidence is
inadmissible to vary or contradict the terms of a
clear, unambiguous deed, and the facts of that case
are worthy of note, your Honor.

Professor Langman was employed by the
university, and she and a business partner were also
real estate investors. They had purchased the
shopping center in West Virginia, a little strip

center, for $800,000, and they got a $600,000
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mortgage; and after a few years, it was worth about

a million qollars.

They donated the center to the University
of Virginia Alumni Association. The administration
told them it was better to have an operating
business in the Alumni Association than in the
university, perhaps because it was a state
institution.

In any event, that particular shopping
center ran a negative cash flow on an annual basis.
Professor Langman's partner used to make a
contribution of about $100,000 annually to make up
the shortfall. The shopping center was donated to
the university in a deed of gift and it also added
an assumption paragraph where they assumed the
existing deed of $600,000, so, in effect, it was a
gift of about $400,000, not a million dollars.

The university entered that obligation on
its books and they knew they had it. Well, the real
estate market turned sour in that part of the
country around 1990. Professor Langman's business
partner was not able to make up that shortfall

anymore, so the mortgage lender, none other than
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Dominion Savings and Loan from right around here

called --

THE COURT: Bad Dominion.

MR. GOODMAN: Bad Dominion, correct.

THE COURT: First Dominion in Roanoke is
a Bad Dominion --

MR. GOGAL: Correct. The local bad
Dominion as it became Trust Bank called on Professor
Langman to make good the shortfall. Professor
Langman called on the Alumni Association at the
university saying, "This is your loan. This is your
property. You assumed it." They said, "Oh, no. We
never, never assume debt when we're given a gift,"
and the case went to court, and the university said,
"This was a scrivener's error."

Well, there was a very clear paragraph,
and it was a paragraph of assumption in the deed,
and the Supreme Court ruled that "You can't bury
this by parol evidence." It was real clear, the
terms in the deed were clear, and that's it.

They're in the land records.
I suggest to you that this quarter acre

is clearly on partition lot -- this quarter acre
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burial plot is clearly on Partition Lot 2 for which

there is a means of egress and ingress which I
pointed out to the court before between Lots 2 and 3
and 4 and 5 which was obliterated by Mr. Atkisson
when he did Hunter Mill Forest.

More closely to our facts is the case of
Gilbert versus Summers, 240 VA 155, and it's a 1990
case, and both of those cases are in the tab binder
that we handed up. There, curiously enough, you had
a boundary dispute to a 15-acre parcel, and there
were two deeds that described the 15-acre parcel.

There was one that was drafted in 1905,
and there was a second one that was drafted in 1906,
and they both had different metes and bounds, and
there was a dispute between the neighbors as to
which one was accurate, and the trial court allowed
the 1906 deed in because you could find the
monuments; you could locate the monuments.

The surveyors had disagreed as to certain
falls in the deed, and there were monuments that no
longer existed. The Supreme Court of Virginia held
that the 1905 deed was not ambiguous even with the

missing monuments, and no other deed should have
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been admitted.

Your Honor, what it means in our case is
we clearly know where the burial lot is. We don't
have a historical fact expectation, "I was told
this" or "I was told that." That is just the
rankest hearsay and it's also serve self—serﬁing.
Mr. Atkisson may be able to say that, "The red barn
was here and the chestnut tree was there, and I
remember it from my youth."

We don't contest that, and he can also
testify as to where the burial lot is located on
Partition Lot 2, but he can't bootstrap or change
the terms of that partition aeed and put it on the
l15-acre parcel, so he can use an easement that goes
through Wendover. That's why we respectfully
suggest that his testimony should be limited, and
that's what we ask for.

THE COURT: I am going to grant the
motion in limine regarding Mr. Atkisson's testimony
to the extent he is not going to be permitted to
testify as to what anybody else told him no matter
how long ago. He can testify from his own memory

about the location of the monuments in his deeds,

COMMONWEALTH COURT REPORTING, INC. (703) 255-1602

463




10

B |

12

13

14

15

16

17

18

19

20

21

22

23

118
however, "This is where the oak tree was and this 1is

where the barn was," and some of the other
monuments.

I'm, frankly, making this up. I don't
remember the specific monuments in this deed which
are no longer existing. I do think that there is
some ambiguity in the documents as to whether the
burial lot is entirely on Partition Lot 2 or not, so
I think he will be able to testify if he recalls
headstones or other burial features of the cemetery
on the 15-acre parcel.

But beyond that, certainly he can't
testify as to what somebody told him where the
easement was located. That is hearsay. All right?
I think I ruled on everything I can rule on at this
point. Let me ask you, Mr. Snyder, how long do you
want to amend your bill of complaint?

MR. SNYDER: I'm going to need at least a
couple of weeks because I'm going to have to -- I
had title brought down, I think, after the last time
we were -- sometime prior to the scheduling
conference we had the title brought down to see who

the current owners are. I am going to have that
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updated from whenever that was.

THE COURT: Why don't we say 21 days.

MR. SNYDER: That's fine.

THE COURT: All right. Mr. Gogal, I'm
going to assign you the task of drafting the order
just reflecting the rulings that were made today,
including those motions that were taken under
advisement. If you circulate that, I would
appreciate seeing that within ten days.

MR. GOGAL: Yes, your Honor.

THE COURT: Thank you very much.

MR. GOODMAN: Thank you, your Honor.

(At 12:48 p.m. this concludes the

deposition.)
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PROCEEDTINGS

THE COURT: This is the case of Atkisson v.
Wexford Associates, et al. Counsel and parties ready for
trial today?

MR. SNYDER: Plaintiffs are, Your Honof.

MS. BRZEZYNSKI: Yes, Your Honor.

THE COURT: All right, why don’t we start with
everyone introducing himself or herself for the record?

MR. SNYDER: Scott Snyder here for the
Plaintiff, and George Atkisson is here.

MR. GOGAL: David Gogal and John Keith for
David O’Brian and Jane B. O’Brian, Intervenors.

MS. BRZEZYNSKI: Lora Brzezynski for Thomas
and Victoria Healy.

MS. BRODIE: Jan Brodie for the Fairfax County
Park Authority.

MS. DIMAURO: Nancy DiMauro and Bernard
Goodman for Wexford and the individual Defendants and Paul
Cavenaugh.

THE COURT: All right, and where is Mr.
Goodman?

MS. DIMAURO: He is on his way, Your Honor, I
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believe. He’s coming in from the parking lot.

THE COURT: Okay, did you want to wait a
couple of minutes until he got here? 1I’m sorry, I thought
everybody was ready to go. Do you want to just go ahead
and get started?

MS. DIMAURO: Can we wait for a couple of
minutes?

MR. GOGAL: Just for a couple of minutes; I’m
sure he’ll be here, Your Honor. Security and everything
takes a while, but I’m sure he’ll be in any minute.

THE COURT: Sure, all right, well, 1’11l take a
very brief recess. And when Mr. Goodman gets here, we’ll
get started with the opening statements.

(Brief Recess)

THE COURT: Okay, Mr. Snyder, did you want to
make an opening statement?

MR. SNYDER: Well, perhaps, just a brief one,
Your Honor. Let me just tell you, too, I’m expecting
Quintan Corrie from our firm to be here, but we can get
started.

MR. GOODMAN: Your Honor, before we begin, can
we have a rule on witnesses?

THE COURT: All right, will anyone who is

RUDIGER & GREEN REPORTING SERVICE
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going to be a witness in this case, other than the
parties, if you’re a named party, you don’t have to stand.
But will anyone who is going to be a witness in this case
and is not a party, please stand?

All right, sir, there’s a rule on witnesses,
and I granted that. This means you must remain outside of
the courtroom. Please don’t discuss your testimony with
anyone until it’s your turn to testify.

MR. SNYDER: Your Honor, I believe after
everything we’ve been through, you have a fair idea of the
issues in this case. The evidence that we intend to
produce in our case in chief, starting with Mr. Simpson,
will be, first of all, his description of how he -- what
will be marked AAA, how he drew this. This is what we had
when we were out there. It doesn’t have rain spots on it,
so it may be a little easier to follow.

But he will -- Mr. Simpson is going to testify

THE COURT: He'’s the surveyor, is that right?

MR. SNYDER: Right. He will testify that what
he had done in addition, if you look at this, in these
corners, the back corners of outlot A; point G is up here.

The intersection of these lines indicates that there are
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posts there. And that’s what we -- he’ll testify that
that’s what it was that we had looked at. And he had
compared the angle measurements from the 1896 plat to the
1979 plat of Hunter Mill -- of Hunter Mill Forrest. And
Hunter Mill Forrest is this area up here; Wendover is the
area down here.

And he’s going to say -- he’s going to testify
that the one way that he was able, in his mind, to come to
the opinion that point G was in fact where it was located,
was by comparing other points, which he will describe, and
angles to the 1896 plat, the 1979 plat, to what is
currently out there. They were accurate, as close as you
could possibly measure them.

And I think using that as a starting point,
again, there’s a cleaner copy of ZZZ that has outlot A
diagrammed on it as it appeared from the 1979 plat. And
he’ll testify as to how he determined which portions are
not shaded, which were. He’ll also testify as to how he
determined that this was, in fact, the easement that was
referenced in the Deed of the 15 acre parcel.

We also, through Mr. Atkisson, will present
testimony concerning his efforts to preserve the easement

that existed. He’ll also testify concerning his
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involvement with the maintenance of the area, that is, the
cemetery maintenance of the area that surrounds the
cemetery, his own knowledge of the layout of these areas.
As I mentioned when we were on the -- when we were out
behind the cemetery, I had said that it was my
understanding we’ll hear from somebody interpreting an
aerial photograph that is going to be saying that there’s
an area in here that is dirt. And Mr. Atkisson is going
to be able to testify as to what that is at the time that
that photograph was taken in 1937.

Mr. Atkisson is also going to be able to
testify as to various monuments, which I pointed out to
Your Honor, his knowledge of them, and his use of this
particular area of land. Additionally, there will
testimony concerning -- this is a tax map which shows the
30 foot outlet road --

THE COURT: Wait a second. 1Is that a current
tax map, or is that --

MR. SNYDER: Yes, it is. It is current to the
year I made it, which was, I think, 1995. I had it blown
up. And actually, it’s not blown up as big as it could
be, I guess, but you can see lots 38, 39, and 40, what'’s

indicated as the 30 foot outlet road and Clark’s Crossing
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Road, in the area that we looked over.

We’ll hear testimony, although it will
probably be on rebuttal, but there will still be testimony
from the Virginia Department of Transportation that this
road, the 30 foot outlet road that runs from the
termination of the easement, Clark’s Crossing Road, is a
part of the roads of the State of Virginia. It is
maintained as a road within the State of Virginia records
and has never been abandoned.

There may be additional evidence that may be
presented on rebuttal, but essentially, Your Honor, the
case in chief will be to present you with the evidence
that shows the location of the cemetery, the actual
physical location of the cemetery as we saw it in relation
to the points that the surveyors, Mr. Simpson, and the
people that work for him, were able to locate and
corroborate as point G in relation to the cemetery; point
G as in relation to the 15 acre parcel and lot 2, and
point G and the easement itself.

THE COURT: All right. Mr. Gogal, are you
going to make an opening statement?

MR. GOGAL: Yes, Your Honor. I did have one

preliminary matter, Your Honor. We have a little bit of
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confusion; there was a Fourth Amended Complaint that was
telecopied to both Mr. Goodman and I on February 27th. As
it turns out, that is the only copy that Mr. Goodman and I
had until yesterday, when Ms. Brzezynski showed us a
different version. It appears that Mr. Snyder filed a
slightly altered one, which basically the paragraphs are
off, and there’s some other changes. What we’d like to
do, and Mr. Snyder has agreed, is to allow -- we don’t
have the time to sort of change and file a new answer.

But we’d ask the Court if we could file this, so that if
our case goes up on appeal or whatever, for purposes of
the record, our answer will be able to tie into a
pleading. And this was the copy of that pleading. We
would ask that it be filed.

THE COURT: All right, now how do I identify
this?

MR. GOGAL: 1It’s got a telecopy on the top,
and that’s the telecopied version, but I don’t know how
we’d want to identify that. We can just say Fourth
Amended Complaint A or something. I don’t have any --

MR. GOODMAN: Well, Fourth Amended Complaint
telecopy, February 27th.

MR. GOGAL: Right, that’s --
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THE COURT: All right.

MR. GOGAL: Now, the Defendants in this case
and the Intervenors have tried to the extent we can to
cooperate in terms of exhibits and also in dividing of
arguments and some of the testimony that we do. 1I’d like
to provide the Court with a copy, our court copy of the
exhibits that we intend to introduce. It will just make
things go a lot quicker.

THE COURT: All right.

MR. GOGAL: Mr. Snyder also has a copy. On
the very beginning, if you open up, there’s a stipulation;
we just provided an extra copy for the Court’s reference.

I did file a memorandum; I don’t know if the
Court had an opportunity to review that, but I’ll try not
to --

THE COURT: I did.

MR. GOGAL: 1If the Court has, this may be a
little redundant, but I did want to show the Court
graphically what this case is about. This case is not
about whether a cemetery exists; it’s not about whether
there was ever an easement for the 1892 parcel. This case
is about whether or not the easement that you now saw some

of the remains of was intended to serve the cemetery that
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Mr. Atkisson now claims to be -- has an interest in.

To start off, Your Honor, and I .think the
history is important. The evidence is going to show that
this entire tract here once belonged to Mary Saunders.
And the first thing that happened in the chain of title is
in 1887 -- actually, 1888, Mary Saunders conveyed to
Robert Adams this parcel here, which is called parcel 48.
And because she owned the rest of this property, she
reserved an easement through that property. And this is
shown here as a hypothetical easement. We don’t know the
exact location of it.

The next thing that happened is she sold --
then in 1892, and this is one of the three, I would say,
critical deeds in the case, or critical records from the
land records, Thomas Adams acquired from Mary Saunders
what we’ve referred to as a 15-acre parcel.

She conveyed with the parcel an easement
through her property. 1It’s also depicted here for the
Court’s reference. We’re not admitting any particular
location; it’s there for the Court’s reference. As you
can see, this was located for the purpose of this 15-acre
parcel. And indeed, the evidence. is undisputed that

Thomas Adams built a house here. And this road, in fact,
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led to that house.

The next event occurred -- the second
significant record for the Court to consider is in 1896,
there was a partition of property belonging to the
Saunders/Adams family. And in that partition, Thomas
Adams acquired what we are referring to as partition lot
2, shown here in green. There are number of important
references in that partition deed.

Significantly, the Commissioners, the
surveyor, and the Court, when it approved the
Commissioner’s report, confirmed that there was a one-
quarter acre cemetery in the southeast corner of partition
lot 2. Access for that cemetery and Thomas Adams’
partition lot 2 was specifically provided in the 1896
partition decree. And that is this road that’s depicted
on the -- on a plat filed with this partition decree. And
it’s between lots 3, 4, and lots 5 and 6. And that is
what we refer to as the partition easement. It
specifically provided for partition lot 2 and the quarter
acre cemetery. According to land records, the cemetery is
located on partition lot 2.

The next -- well, this is sometime between

approximately 1902 and when the first tax map showed up in
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the 1957-60 range. We find that an outlet road was
created that came up along the railroad tracks. And it’s
clearly depicted on aerial photos beginning in 1937.
That’s the first aerial photo that was taken. And that’s
demonstrated there. But this shows access for Thomas
Adams’ 15-acre parcel, alternative access for him that is
reflected in the tax maps all the way through the ’70s and
’80s. Today, that is what I think Your Honor would recall
is basically what’s there, but it doesn’t have the bike
trail, and I think there’s a horse trail there as well.

THE COURT: Well, the bike trail was on the
railroad right-of-way, so I’m not sure that’s --

MR. GOGAL: Right. Maybe that’s nearby, but
there may be some remnants of it. We didn’t actually go
out and view that.

The next thing that happened, Your Honor, it’s
not actually depicted here, but in 1978, and this is very
significant, the heirs got together and -- the heirs of
Thomas Adams, that is, and includes Florence Atkisson, who
was Mr. Atkisson, George Atkisson, the Plaintiff’s,
mother, got together and sold what was partition lot 2 and
the 15 acres. They sold that to Harold Miller, Trustee,

and he was a partner of George Atkisson and David Ralston.
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When the heirs conveyed the property, the
excepted out the cemetery. 1Indeed, they had to, because
the cemetery was reserved -- in the partition decree, it
was reserved for all the families of all the parties in
the partition decree. That’s not just Thomas Adams;
that’s a number of -- there’s some 16 parties to the
partition decree. So they had no -- they had absolutely
no right to convey the cemetery because it belonged to
other heirs in addition to them. So they specifically
excepted it. 1978, it’s excepted out.

At the same time that they except out the
cemetery, they convey the rest of the land, and they
convey with it the 15-acre parcel easement. That’s
specifically conveyed to the developer. Shortly after --

THE COURT: And was Mr. Atkisson a signatory
to that deed?

MR. GOGAL: He was not, Your Honor.

THE COURT: His mother was, though?

MR. GOGAL: His mother was, so he would be
estopped by the deed, because he takes through her. But
that evidences the intent, that none of the heirs thought
that this easement went with them, because they

specifically conveyed it away. That’s our -- that’s why
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that is significant.

The Hunter Mill subdivision then was
developed. It obliterated whatever was left of the access
that existed before. They did not provide for access
through Hunter Mill subdivision, and Mr. Atkisson was
involved in the planning of that subdivision. The land
records reveal that shortly after Harold Miller acquired
the 15-acre parcel and this, he then conveyed it to Anmar
Development Company, which Mr. Atkisson will testimony the
developer actually built the lots. 1It’s interest to note
that --

THE COURT: Tell me again about the conveyance
to Anmar. When was that done and by whom?

MR. GOGAL: That was done in 1978; shortly
after Harold Miller acquired it, a few months later, he
conveyed it to Anmar, Anmar Development Company. After he
conveyed it to Anmar Development Company, Harold Miller
purported to convey the easement all by itself to George
Atkisson. That has been conceded to be a nullity, but
it’s interesting to note that there was an attempt to
acquire ﬁhat easement solely for himself, according to the
land records.

And then next came the Wendover subdivision,
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Your Honor, which was then built over what was once Mary
Saunders’ property. And that was -- the dedication there
was filed in 1984.

I want to back up. The one thing I failed to
point out was the first time we see what is referred to as
outlot A was in 1979 when the deed of dedication was filed
by this developer. And for the first time, the developer
has located this parcel -- has located the quarter-acre
cemetery off partition lot 2, has moved it over so that it
now contains part of the 15-acre parcel. And we will
argue, and the evidence will demonstrate that’s it a
transparent effort to try to take advantage of what was
once the easement to this old house.

Mr. Corson will testify, Your Honor, these are
at -- these are plats that are in the book; I’ll just try
to show them to the Court. The Hunter Mill subdivision
plats, the plans that were filed with the county revealed
that at the time the development was being considered in
the ’70s, there existed a patchwork of roads on the
development which show the access for the cemetery through
-- you know, through the partition lot 2. So there were
existing roads that were obliterated when Hunter Mill was

built.
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They will also show that there were a number
of opportunities that this developer had to provide access
to the cemetery, but they did not do it. This plat will
also show that one particular plan they had was to -- they
had two options, and one option actually showed a road
going right next to the cemetery. But even when it was
right next to the cemetery, this developer tried to show
access through this easement. It made absolutely no
sense.

And finally, this will -- this plat
demonstrates Mr. Atkisson purchased lot 22 here in
Hillington Court, just how close he is to the cemetery,
and if he really wanted access, he could easily have
provided access much closer to where he lives.

And finally, the letters that are on file with
the County demonstrated conclusively that all the open
space was supposed to go to Fairfax County. Mr. Simpson,
the surveyor for Mr. Atkisson has prepared a plat, and
we’ve actually listed it as our exhibit, because it’s
interesting to note how this exhibit demonstrates, and
you’ll see on that exhibit, there’s the granite marker;
here’s the boundary between partition lot 2 and the 15

acres. And what they’re claiming as part of the cemetery
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is this little sliver of land here in the corner, because
the bulk of this is really the road up to the house. And
the view, Your Honor, I’m pretty sure that the Court will
remember, there’s an incline going down into a creek.
There was no way that a grave would have been buried
there. 1In fact, Mr. Atkisson has admitted that there’s no
graves buried on the 15 acres. They’re entirely on
partition lot 2, as the land records would reveal.

Finally, Judge, on behalf of the O’Brians, I
did want to remind the Court we’ll have evidence that
demonstrates that even if there was an easement, and we
would contend again that Mr. Atkisson has no claim to that
easement, that easement would miss the swimming pool. It
would not actually -- the actual easement used did not go
through the swimming pool.

I would now turn it over to Mr. Goodman, who
will talk a little bit more about the location, Your
Honor. Thank you.

THE COURT: All right, thank you. Mr.
Goodman?

MR. GOODMAN: Good afternoon, Your Honor. For
the record, I’d like to state <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>