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3
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ON BEHALF OF THE PLAINTIFF:

5

(By Telephone:)
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DIRECT

4
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8

9

10

11

12
13

14

15
16
17
18

19
20

21
22
23
24

25

TAYLOE ASSOCIATES, INC.

CROSS

15

REDIRECT

21

4

1

Testimony upon oral examination of

2

witnesses, taken on behalf of the Plaintiff and the

3

Defendant, before Thomas F. McPhaul, Commissioner in

4

Chancery for the Circuit Court of the City .of Norfolk,

5

commencing on the 17th day of February, 1998, at 2:10

6

p.m., at the law offices of Kaufman & Canales, 700

7

Pavilion Center, Virginia Beach, Virginia; said

8

testimony being taken by Jennifer A. Ridenour,

9

Registered Professional Reporter.

10

MR. LYLE:

Mr. Commissioner, this is our

11

rebuttal deposition of Mr. Sutte, and as far as I am

12

concerned, he remains under oath from the prior hearing.

13

THE COMMISSIONER:

14

MR. FINE:

Okay.

Morris?

That's satisfactory.

I

think we

15

have to put on the record that the deposition was taken

16

pursuant to your ruling and that the court reporter is

17

here, and that's by agreement.

18

provide that the court reporter has to be where the

19

witness is.

20

THE COMMISSIONER:

I think the Rules

Okay.

But the whole

21

thing will go by stipulation, as I understand it, under

22

the Rules for the telephone deposition.

23

MR. FINE:

That's correct.

24

THE COMMISSIONER:

25

MR. FINE:

There's no objection?

No objection.

TAYLOE ASSOCIATES, INC.
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1

THE COMMISSIONER:

Okay.

Mr. Lyle.

2

DONALD T. SUTTE, MAI, CRE, called as a

3

witness by and on behalf of the Plaintiff, having

4

previously duly sworn, was examined and testified as

5

follows:
DIRECT EXAMINATION (Reb.)

6

7
8

9

10

BY MR. LYLE:
Q.

13
14

Mr. Sutte, you have previously testified in

this case on December 15, have you not?
A.

11
12

bee~

That's correct.

Can you hear me all right?

THE COMMISSIONER:

Fine.

BY MR. LYLE:
Q.

And you understand that you' re still undeir

oath pursuant to that hearing?

15

A.

Yes.

16

Q.

Okay.

Now, after you testified, we had

17

another day of hearings at which another appraiser

18

testified on behalf of Mr. Snyder, and I want to ask you

19

a couple of questions in response to that testimony.
Would you get Exhibit 13H in front of you,

20

21

please.

22

A.

13H is the Market Derived Rate Chart.

23

Q.

That is your eight comparable transactions,

24

25

which was marked as Exhibit 13H?
A.

Correct.
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1

Q.

Do you have that in front of you?

2

A.

Yes.

3

Q.

First of all, let me ask you this:

Why do

4

you say that a leasehold transaction which takes place

5

in Pope County, Florida, for instance, is comparable to

6

one that takes place in Norfolk, Virginia?
MR. FINE:

7

I object to that on the grounds

8

that that's already been asked in the previous

9

depositions and we've gone into that.

10

This was a very

narrow rebuttal, as I understood it.
MR. LYLE:

11

If I may say so, Mr. Hatfield

12

testified that although he had not reviewed the first

13

comparable himself, he expressed an opinion that these

14

comparables in his opinion weren't comparable, and I

15

think I'm entitled to show that they were.
THE COMMISSIONER:

16
17

I'm inclined to think

the question is proper.

18

MR. FINE:

Note my exception.

19

THE COMMISSIONER:

The objection will be

20

overruled and then note the exception.

21

BY MR. LYLE:

22
23

Q.

All right.

Mr. Sutte, tell us, do you

know -- do you have the question?

24

A.

Yeah.

25

Q.

All right.

TAYLOE ASSOCIATES, INC.
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1

A.

The comparability is that the signs in

2

Lakeland that were conveyed were-exactly the same

3

elements as those in Norfolk.

4

a sign structure, a permit and an advertising contract.

5

So sign sales, if they contain those ingredients or

6

those portions of it, are comparable in all parts of the

7

United States.

8

Q.

9

Okay.

There is a sign, there is

Now, do any of your eight

transactions involve the sales of billboard

10

A.

No.

11

Q.

Okay.

comparab~e

businesses~

How familiar are we -- excuse me.

12

How familiar are you with the transactions that you list

13

as your comparables?

14

A.

All the transactions that I list as

15

comparables have been verified with parties to the

16

transaction, the actual sales contracts and/or closing

17

statements, so I am very familiar with these.

18
19
20

Q.

You've reviewed the contracts and the

closing statements in every case?
A.

Some -- I can't say in every case I've hai

21

the total contract, but I've had a closing statement

22

and/or verification with a party to the transaction.

23

Q.

Okay.

24

A.

Oh, yeah.

25

You verified in every instance?

MR. FINE:

I object to this.

TAYLOE ASSOCIATES, INC.
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1

BY MR. LYLE:

2

Q.

MR. FINE:

3

4

All right.

Now
Wait a minute.

Let me put the

objection on.

5

THE COMMISSIONER:

I think the objection is

6

good.

7

going to talk about instead of this generic blessing of

8

all of them.

9

he missed a few of the contracts.

10

Why don't we talk about the. specific ones we're

I think it probably isn't true.

He said

Why don't we go into

the specific ones, if you have the time.

11

MR. FINE:

It's my understanding on this

12

rebuttal that it was not to go into things that may have

13

been missed on direct examination, but only to rebut

14

that which my expert testified to.

15

THE COMMISSIONER:

Well, I think that's

16

probably right in a law jury case.

17

where the record is not really closed, and I think that

18

you have to give him some latitude for that theory.

19
20

MR. FINE:

THE COMMISSIONER:

22

more specific.

23

BY MR. LYLE:

25

Note my objection.

You have it on the record.

21

24

All right.

This is chancery

Q.

I think it should be

Being more specific, Mr. Sutte, have you

prepared a chart at my

req~est

dealing with the elements

TAYLOE ASSOCIATES, INC.
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9

1

which passed with the various

2

these various comparable sales?

in connection with

3

A.

Yes, I have.

4

Q.

And what is the -- do you have that before

A.

Yeah.

5

you?

6
7

Elements of Each Sale.
Okay.

Q.

8
9

It's entitled Comparison Chart

And does that list all of the same

comparables that appear on Exhibit 13H?

10

A.

That's correct.

11

Q.

And just tell us the significance of what

12

you have to say in your comparison chart, please.

13

THE COMMISSIONER:

14

Mr. Lyle.

15

with respect to this?

16

the report?

How many comparables are you talking about

MR. LYLE:

17
18

Excuse me one second,

What's the number?

There's eight.

Is it five in

On Exhibit

13H --

19

THE COMMISSIONER:

20

MR. LYLE:

There's eight?

13H is where he lists the eight

21

comparable transactions, and these are the same

22

transactions that are referred to, I believe, on the

23

comparison chart which he has in front of him now.

24
25

THE COMMISSIONER:
interruption.

Okay.

That's fine.

TAYLOE ASSOCIATES, INC.
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I'm sorry for the

10

1

2
3
4

BY MR. LYLE:
Q.

Tell us -- would you go into a little bit

more detail about the contents of this chart.
A.

Yes.

I went back and reviewed our records,

5

which are the sales contracts and/or the other

6

information we had there, to ascertain exactly what was

7

involved or not involved with the transaction.

8
9

For an example, on No. 106 what was
conveyed were the permits, land leases, structures and

10

advertising contracts.

There was no rolling stock.

11

There was not a plant.

Goodwill was not allocated, and

12

there weren't any employees.

13

This is true of all of the -- all of the

14

comparables, that is, the eight listed.

15

exception, No. 125, where goodwill was allocated in the

16

contract, but the contract speaks to what was included

17

or not included, and it specifically goes into the four

18

elements that are part of it, which are the permits,

19

land leases, structures and advertising contracts.

20

Q.

There is one

Well, let's talk about No. 125 for a

21

minute.

Does your file or did your file contain a copy

22

of the actual contract reflecting that sale?

23

A.

Yes, sir.

24

Q.

And have you provided that to us?

25

A.

Yes, I have.

I provided them to you, yes.

TAYLOE ASSOCIATES, INC.
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Q.

And do you have a copy of it in front of

3

A.

Yes.

4

Q.

And is that an Agreement of Purchase anc

1

2

s

you?

Sale of Assets dated December 1, 1995

6

A.

That's correct.

7

Q.

-- between Dominion Signs and Lamar

8

Tennessee, L-a-m-a-r, Tennessee Limited Partnership?

9

A.

Correct.

10

Q.

Are you familiar with that transaction?

11

A.

Yes, sir.

12

Q.

Now, would you -- so we won't have to

gl

13

through the whole thing, would you point out to us in

14

that contract where it identifies the assets that ar1[

15

being sold and the assets that are not being sold.

16

MR. FINE:

Just for purposes of the rec,rd,

17

if Your Honor please, that sale is dated December

18

The take in the case before you is dated July the 151h,

19

1995, and I would object since it was after the take and

20

I don't think that that can be a comparable.

21

THE COMMISSIONER:

Okay.

'9~>.

We have ruled on

22

that 125, that transaction, before, so I think I'll

23

to overrule the objection on the same grounds.

24

brought up in the --

25

MR. FINE:

l~ave

That was

I have another objection on :he

TAYLOE ASSOCIATES, INC.
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1

ground that the agreement is hearsay to the witness, and

2

I understand that he can use the terms of the agreement

3

to come up to some conclusion and use that as an

4

ingredient, but I don't think that the actual

5

ingredient itself -- agreement itself should be either

6

admitted or used in deposition such as we're having

7

today.

8
9

THE COMMISSIONER:

Well, he's not moved for

the admission of it, but he is using it for a reference

10

for his opinion.

11

BY MR. LYLE:

12

Q.

I'll overrule that.

All right.

Mr. Sutte, having reviewed the

13

agreement, can you tell us whether it identifies assets

14

which are being sold and the assets which are not being

15

sold?

16

A.

Yes.

On the first page of the agreement,

17

No. C, it spells out buyer desires to purchase from

18

seller sign structures, permits, leasehold rights and

19

advertising contracts.

20
21
22

Q.

And is that made a little bit more specific

on the next page?
A.

Yeah.

On the next page it goes into the

23

same thing, sign structures, permits, leasehold rights

24

and advertising contracts, and it does have some

25

miscellaneous sign equipment.

TAYLOE ASSOCIATES, INC.
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2

And on the next -- on the next page, does

Q.

1

it state what's being excluded from the sale?
A.

3

1.02,

Page 3, it gives exclusions from the

4

sale, which it excludes cash, cash equivalent, account

5

receivables, negotiable instrument:'s, securities, trucks,

6

furniture, computer equipment, office furnishings,

7

office equipment and security deposits.
Q.

8

9

Do any of those assets -- were any of these

assets sold?

10

A.

Not to my knowledge.

11

Q.

Okay.

12

A.

I

13

16
17

18

They weren't

part of the transaction.

14
15

have no idea what happened.

Q.

They weren't part of this transaction,

A.

I don't know.

right?
I

know what's excluded and

what's included in the transaction.
Q.

Okay.

Now, finally, I'm going to ask you

19

about Exhibits 131 and 13J, which were previously

20

admitted.

21
22
23

24

25

A.
leases.
Q.

Do you have them in front of you?
Yes, sir.

Those are the two pages of land

They're sign land leases.
And are you personally familiar with

of those transactions?
A.

Yes, sir.

TAYLOE ASSOCIATES,
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1
2

3

And when you use the term "termination

Q.

clause" in the fourth column, what do you mean by that?
A.

That would be a cancellation clause that

4

the buyer or seller could cancel within a very, very

5

short time period, usually 30 days, and/or it might have

6

a clause if there is --

7

MR. FINE:

8

THE WITNESS:

9

If Your Honor please
-- development of the

property, it could be canceled, so --

10

MR. FINE:

Wait a second.

Wait a second.

11

If Your Honor please, 13I and 13J have something over 70

12

transactions, and for him to make blanket statements

13

about those, I would object.

14

THE COMMISSIONER:

I'm inclined to agree

15

with you.

If we can't get specific with these

16

things -- the generic is just not going to work.

17

got eight comparables.

18

MR. LYLE:

He's

Can't we build on that?
Yeah.

13I and 13J are not

19

comparables.

They are just leases with which he's

20

familiar.

21

country with which he's familiar, and the only point

22

that he makes in these exhibits is that these

23

leases -- that the Snyder lease that's the subject of

24

this suit is typical of the other leases in the industry

25

in that they include the termination clause and the

These are billboard leases throughout the
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1~

1

year-to-year renewal.
THE COMMISSIONER:

2
3

objection.

I'm going to sustain the

I don't buy that.

4

MR. FINE:

We've been into it before.

5

MR. LYLE:

All right.

6

Answer

Mr. Fine's questions, or the Commissioner's.
THE WITNESS:

7

8

Okay.

I'm sorry.

I didn't hear

that question.
MR. LYLE:

9

I have no further questions.

10

Answer Mr. Fine's questions or the Commissioner's

11

questions.
THE WITNESS:

12

13
14
15

16

That's fine.

I'm sorry.

CROSS-EXAMINATION
BY MR. FINE:
Q.

Mr. Sutte, you referred to the Lamar

contract that you used as a comparable; is that correct?

17

A.

Correct.

18

Q.

When did you consult with that contract?

19.

A.

I can't give you the exact date.

20

some time ago.

21

Q.

It was before the depositions?

22

A.

Oh, yeah.

Oh, yeah.

It was

This contract

23

we -- we had this contract in our files here.

24

specifically ask for it as to the last deposition, noj

25

but it's here.

TAYLOE ASSOCIATES, INC.
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Did I

16

1

2

Q.

Now, on your comparison chart, which I

guess is 13H

3

A.

4

Q.

5

that correct?

6

A.

That's correct.

7

Q.

And it says Sale 125?

8

A.

Correct.

9

Q.

What does that mean?

10

A.

That's just a sale number.

Go ahead.
the Lamar contract is the last one; is

We have -- in

11

our internal files here, we have probably 150 sales of

12

outdoor advertising, so that's our number, 125.

13
14

Q.

And the number of signs that was sold in

the Lamar sale is 236?

15

A.

Correct ..

16

Q.

Now, that's not comparable to the signs

17

that we have in the Snyder take, is it?

18

A.

It is comparable in so

19

Q.

Not in numbers?

20

A.

Sir?

21

Q.

Not in numbers?

22

A.

Not in numbers.

23

Q.

Now, you also have indicated that there was

Not in numbers?

24

no goodwill that was sold with that contract; is that

25

correct or not correct?

TAYLOE ASSOCIATES, INC.
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1

A.

That's correct.

2

Q.

Look on the last page of the exhibit.

3

A.

Yes, sir.

4

Q.

It says goodwill and going concern value,

5
6
7

$432,000.
A.

Yes, sir.

That's an allocation for tax

purposes.

8

Q.

And how do you know that?

9

A.

Because I've talked to Charlie Lamar and I

10

talked to the people involved with the transaction.

11

You're welcome to call Charlie Lamar.

12

13
14

Q.

And so we have to exclude that from any

consideration in comparable values; is that right?
A.

I -- I

don't frankly understand your

15

question.

16

are similar to the property.

17

after the fact.

18

Q.

19

20

What was conveyed were the four elements that
This is an allocation

Well, it says on the allocation of purchase

price, to be sign and structures, $360,000.
A.

Yes, sir, and it's also in the contract

21

itself on

22

for the allocation as the IRS --

23

Q.

24

second.

25

it later.

if I can find the page, it gives the reason

Wait· a minute.

Wait a minute.

Let me ask the questions.

Wait a

Then you can expla1·n

TAYLOE ASSOCIATES, INC.
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MR. LYLE:

1

No.

Wait a minute.

He was

2

right in the middle of his answer and he got

3

interrupted, Mr. Commissioner.

4

with the telephone intervention, but I think he should

5

be able to complete his answer.

6

THE COMMISSIONER:

7

THE WITNESS:

8

ruling.

9

BY MR. FINE:

10
11

Q.

That's fair, Mr. Fine.

I'm sorry.

I didn't hear the

The question was, was the sign and

structures part of the purchase price?

12
13

I know it's difficult

THE COMMISSIONER:

You're permitted to

complete your answer.

14

THE WITNESS:

Yes, sir.

It's in the

15

contract -- well, I obviously can't find the page right

16

this second, but the allocation is done for IRS

17
18

THE COMMISSIONER:
your time.

19
20
21

We can wait.
THE WITNESS:

then.

Take your time.

Take

We're not in any hurry.
That's fine.

Let me find it

Just bear with me.
Here it is on Page 5.

On Page 5, 2.04, it

22

gives the allocation of the purchase price.

23

purchase price shall be allocated among the assets in

24

accordance with the principles of allocation which the

25

buyer and seller shall mutually agree upon prior to the

TAYLOE ASSOCIATES, INC.
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The

19

1

closing and the requirements of Section 1060 of the

2

Internal Revenue Code.

3

transactions.

4

BY MR. FINE:

5

6
7
8
9

This is ·not unusual for these

Q.

What is the next allocation under Exhibit

A.

I guess you're at the bottom of page -- of

204?

my comparable 125?
Yes, sir.

Q.

10

Lamar contract.

11

attached, the last page.

I'm still talking about the

I'm looking at the exhibit that's

12

A.

The very last page.

13

Q.

Allocation of purchase price.

14

A.

Yes, sir.

Yes, sir, it is.

It's the same

15

that I had on my sales sheet, Page 74 of the contract

16

itself.

17
18

In fact, it refers to 2.04.

Q.

Is permits and leases one of the

allocations?

19

A.

Yes, sir.

20

Q.

And that's $431,000?

21

A.

Yes, sir.

22

Q.

And miscellaneous assets, that's $20,000?

23

A.

Yes, sir.

24

Q.

And goodwill and going concern value of

25

$432,000?

TAYLOE ASSOCIATES, INC.
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1

A.

Yes, sir.

2

Q.

And noncompete agreement, $30,000?

3

A.

Correct.

4

Q.

Now, you wouldn't want to mislead us into

5

believing that your Exhibit 13H excludes goodwill, are

6

you?

7

I'm telling you, sir, I think it speaks for

A.

8

itself.

I'm telling you the allocation of the purchase

9

price at the bottom of the exhibit you have, and that's

10

the same thing that's spelled out in the contract, but

11

that wasn't conveyed.

12
13
14

Q.

Now, how many of these signs were

illuminated?
A.

I'm just thumbing through the back of this.

15

I don't think I'm going to be able to tell you from

16

these documents.

17

18

Q.

How many of these signs had 8500 calls per

day·go by or less?

19

A.

I don't know that.

20

Q.

Well, wouldn't those elements be something

21

that you would look into for comparable values?

22

A.

No, not really.

23

Q.

No.

24

A.

You've got a sale here.

25

a very large sale of 231 signs.

This happens to be

Your common denominator
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1

is the market derived rate or the multiplier.

2

assume that some of these signs have in excess of 8500

3

and some probably may have less.

4

MR. FINE:

5

THE COMMISSIONER:

6

MR. LYLE:

9

10

11

That's all I have.
Mr. Lyle?

I've got one on redirect.

REDIRECT EXAMINATION

7
8

You can

BY MR. LYLE:
Q.

You mentioned that there was an allocatior

after the fact.
A.

What do you mean by that?

The meeting of the minds is the four -- tr

12

purchase the four items that are mentioned in the

13

contract.

14

price paid to pay for the structures, the permits, the

15

leasehold rights and the adve·rtising contracts.

16

they allocate noncompete, goodwill and the rest of it

17

for tax purposes.

18

on those four items.

The allocation is after they've agreed on the

So the meeting of the minds is based

MR. LYLE:

19

Then

Okay.

Now, I neglected to do

20

this, but I want to offer the comparison chart which

21

Mr. Sutte has referred to in his testimony as an

22

exhibit, and I also want to offer the Lamar contract as

23

an exhibit.

24

25

THE COMMISSIONER:

These are items that

Mr. Fine has not seen?
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1
2

MR. FINE:

He gave them to me this morning,

Your Honor.

3

THE COMMISSIONER:

4

MR. FINE:

5

THE COMMISSIONER:

6

objection?

7
8

But I --

Let me interrupt by saying that

THE COMMISSIONER:

Right, and I just

missed -MR. FINE:

If Your Honor please, I don't

12

have any objection to the chart.

13

testified to that.

14

16

Do you have any

we made an effort to get those to you, Mr. Commissioner.

11

15

Okay.

I don't have them in front of me.
MR. LYLE:

9
10

I see.

THE COMMISSIONER:

I

thin~

he's already

What exhibit will that

be?
MR. FINE:

Maybe you could just mark that

17

13HH or something, or H, whatever you want to do.

18

the same as 13H, isn't it?

19

MR. LYLE:

No.

20

MR. FINE:

Oh, I'm sorry.

21

MR. LYLE:

Just give me a minute.

22

THE COMMISSIONER:

It's

No.

We don't have to get

23

sidetracked on that.

24

could argue about its admissibility later if Mr. Fine --

25

MR. FINE:

You can identify it today and we

I would object to the other, the

TAYLOE ASSOCIATES, INC.
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1

Lamar contract being --

2
3

THE COMMISSIONER:

those two exhibits, whatever the next --

4

MR. LYLE:

5

THE COMMISSIONER:

6

I think they would be 15 and 16.

MR. FINE:

8

THE COMMISSIONER:

No objection.

MR. LYLE:

11

THE COMMISSIONER:

Okay.
What is this, the

comparison?

13

MR. LYLE:

14

THE COMMISSIONER:

15

MR. LYLE:

16

And then 16 we'll argue

about later.

10

12

Why don't we say the

chart is 15, and there's no objection to the chart?

7

9

.Why don't we identify

The comparison chart is 15.
And what is 16?

16 would be the agreement

between Dominion and Lamar.

17

THE COMMISSIONER:

All right.

18

the one about which there is some question.

19

it and notify each of you, if that will be all right.

20

MR. LYLE:

All right.

21

MR. FINE:

All right.

22

THE COMMISSIONER:

And that's
I'll review

That's all, Judge.

I ·don't think we should

23

waive signature in this case, Mr. Lyle, since we're

24

carrying over the oath.

25

down to Mr. Sutte to sign?

What do you say we send a coly
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1

MR. LYLE:

2

THE COMMISSIONER:

3

MR. FINE:

Nothing else.

4

MR. LYLE:

That ought to do it.

5

THE COMMISSIONER:

6

I think it's a good idea.
Is there anything else?

Thank you all.

(The proceeding was concluded at 2:35 p.rn.)
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1

C E R T I F I C A T E

2

I, the undersigned, DONALD T. SUTTE, MAI,

3

CRE, do hereby certify that I have read the foregoing

4

deposition and that, to the best of my knowledge, said

5

deposition is true and accurate (with the exception of

6

the following corrections listed below) :

7

Page

Line

Correction

Pol..\<

8

C Plfl ~

9

'-=> ~-r ?() f

'-

~ o'T Ch \.ll

10
11
12
13

14
15
16
17
18
19
20

21

22
23

24

Date

Signature

25
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l

STATE OF:

2

CITY OF:

To wit:

3
4

5

6
7

Subscribed and sworn to before me this
day of

-----------

I

8

9
10

11
12
13
14
15

Notary Public

16
17

18
19
20

21

My commission expires:

22
23

24
25
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1998, at

27

1

CERTIFICATE OF COMMISSIONER

2
3

I, THOMAS F. McPHAUL, Commissioner in

4

Chancery for the Circuit Court of the City of Norfolk,

5

Virginia, do certify that the foregoing depositions were

6

taken under my personal supervision in accordance with a

7

decree of reference entered by the Court in this matter;

8

that they were taken by Jennifer A. Ridenour, a

9

Registered Professional Reporter, reduced to typescript

10

by her; and that the bound volume thereof was delivered

· 11
12
13

to me by her and retained by me for the purpose of
directing the same to the jurisdictional court.
Given under my hand this the

day of

14
15

16

Commissioner in Chancer}

17
18

19
20

(Reporter's Fee)

21
22
23
24

25

TAYLOE ASSOCIATES, INC.
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COURT REPORTER'S CERTIFICATE

1
2

3

I, Jennifer A. Ridenour, a Registered

4

Professional Reporter, certify that I recorded verbatim

5

by Stenotype the proceedings in the captioned cause

6

before the Honorable Thomas F. McPhaul, Commissioner in

7

Chancery of said Court, Virginia Beach, Virginia, on

8

February 17, 1998.

9

I further certify that, to the best of my

10

knowledge and belief, the foregoing transcript

11

constitutes a true and correct transcript of the said

12

proceedings.

13
14

Given under my hand this

-~~·..=.....;·a~f~\J
__O..
__f_~-a-~---'

day of

1998, at Norfolk, Virginia.

15
16

17
18

Jennifer A. Ridenour, RPR

19
20
21
22
23
24

25
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

ADAMS OUTDOOR ADVERTISING, INC.,
Petitioner,

v.

CH 97-869

SNYDER PLAZA PROPERTIES, INC.,
Respondent.
PLAINTIFF'S MEMORANDUM OF LAW

To:

The Honorable Thomas F. McPhaul, Commissioner in Chancery:
The Plaintiff, Adams Outdoor Advertising, Inc, by counsel, respectfully submits the

following Memorandum of Law in support of its position. Copies of the applicable authorities are
attached to this Memorandum.
FACTS

At issue in this case is the value of Adams' interest in two leaseholds covering eight
billboards formerly situated at the intersection of City Hall Avenue and Plume Street in the City of
Norfolk, which were removed as a result of a 1995 condemnation by the City. Through leases
with Adams and its predecessor tenants, these billboards had been in place for many decades. The
Landlord's principal Lewis Snyder, who was born in 1945, testified that he has lived in this area
all his life and that the billboards have occupied the property "as long as I can remember." (Tr.
January 8, 88-89). 1
The subject billboards are (or were) situated in Norfolk's Downtown Financial District, a
area which has a unique and valuable demographic advertising profile.

1

Adams offered documentat)· evidence going back to al 953 lease.

,\JG

Adams' executiv

manager Gardner King testified that "these poster locations were very unique in that they offered
us the exclusive right to expose our customers to the downtown financial group," and that Adams
had no other billboard locations in the District.

{Tr. December 15, 21.) Accordingly, after

demolition Adams is now ''unable to reach that demographic profile." It was undisputed that the
boards cannot be relocated. (Tr. December 15, 21-22.)
Adams occupied the property under the most recent of a series of leases, dated January 3,
1990, which was in effect at the time of the condemnation (Exhibit P5). By virtue of automatic
renewals, the lease would have extended through March 31, 1998. The lease further provides
that "it shall continue year-to-year thereafter unless terminated by either party with at least 30
days written notice." (Lease,~ 3). But for the condemnation, there was no reason to expect that
the lease would have been terminated anytime in the foreseeable future.2

This dispute was brought about by the City's decision to condemn a large parcel of
property to make way for the construction of the proposed MacArthur Mall.

3

This necessitated

the taking of Snyder's entire parcel including the land occupied by the billboards, and the City
filed a petition in condemnation against Snyder.

The lease between Snyder and Adams

specifically addresses this contingency in paragraph 9:

"In the event of condemnation or threat of condemnation, Lessee shall have the
right to timely participate in any condemnation award or settlement to the extent of
Lessee's damage for the loss of revenue of the structure; the costs of removal from
the above-described premises; replacement costs; and, the loss of its leasehold
interest and other related damages."

2

Even Snyder"s appraiser. Hatfield, acknowledged that the lease "would most likely be renewed a few more times."

Exhibit D7. p. 8.
3

MacArthur Mall is a public-private \'enture, not a product of private sector development.

However, Adams was not made a party to the condemnation proceeding and was given no notice
or opportunity to be heard therein. Instead, the City simply made written demand on Adams to
remove its boards, and Adams promptly complied with the demand. (Exhibits P6, 7 and 8).
It was later learned that Snyder had entered into an earlier agreement with the City dated
June 10, 1996. Pursuant to that Agreement, the City had agreed to supplement Snyder's
compensation in an amount "up to $38,000.00 to pay one-half of Snyder's settlement with Adams
Outdoor Advertising." Upon execution of that contract on June 18, 1996, the suit between the
City and Snyder was dismissed "agreed". However, Adams received nothing for its leasehold
interests, and eventually filed this declaratory judgment suit to enforce its rights.

ARGUMENT AND AUTHORITIES
As stated in the decree of reference, the issue in this case involves the amount to which
Adams is entitled "as a result of any contractual or condemnation rights it may have."
Adams' "contractual'' rights are found in the lease.

These include the "right to

participate ... to the extent of lessee's damage for the loss of revenue of the structure; the cost
of removal .. . . ; replacement costs; and, the loss of its leasehold interest and other relate
damages." (emp. supp.). The Lessee's rights are thus protected in the broadest contractua
terms.
Overlaying its "contractual rights" are Adams' inherent "condemnation rights."
leasehold interest, while not recorded, was well known to the litigants in the condemnation cas ,
to the point that they executed an "end run" agreement which circumvented Adam '
"participation." Under Virginia law the tenant is accorded certain condemnation rights, and s
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entitled to be compensated for the loss of his leasehold interest. Norfolk Southern Ry. Co. v.
American Oil Co., 24 Va. 194 (1973); Exxon Corp. v. M & 0 Holding Corp., 221 Va. 274
(1980); Accomack County School Bd. v. Shields, 39 Va. Cir. 411 (1996); VEPCO v. Haycox, 17
Va. Cir. 87 (1989).
The fact that the lease was not locked in for a long term does not diminish Adams' right to
compensation. As stated in the most venerable condemnation treatise, "the fact that the lease may
be terminated on short notice by the landlord does not affect its status as property." 5 Nichols on
Eminent Domain, § 5.02[6][a].

Consistent with this, the United States Supreme Court has

specifically held that where the "track record" established that a lease and its improvements have
been in place for many years, the condemnor is not entitled to assume that the lease will terminate
under its precise terms, but compensation must "consider the possibility that the lease would be
renewed . . . ." Only then can it be determined "what a willing buyer would have paid for the
improvements." A1mota Farmers Elevator and Warehouse Co. v. United States, 409 U.S. 470, 35
L. Ed. 2d 1, 93 S. Ct. 791 (1973). See 35 L. Ed. 2d at 8. The Court in Almota observed that
lessors do desire, after all, to keep their properties leased, and an existing tenant
usually has the inside track to a renewal for all kinds of reasons. . . .
In this case, it is an understatement to say that Adams had the "inside track." It had the only
track, since the billboards were grandfathered nonconfonning uses, and once demolished could
not be relocated.
Accordingly, it is the objective of this proceeding to determine Adams' entitlement
flowing both from its contract and from its status as condemnee. Its "condemnation" rights are
established by ample precedent. Its "contractual" rights are considerably broader. While these

particular billboards were described by specific leases, the evidence revealed that their loss
triggered substantial overall damage to Adams.

Nature of the Outdoor Advertising Industry
An understanding of the billboard industry is critical to the task of calculating both the

value of Adams' leasehold interest, and the overall damage it suffered. A billboard company such
as Adams offers a customer not one sign location, but an entire package of locations.

The

customer seeks not a specific site, but rather a "showing" consisting of many locations throughout
a wide geographical area.

These locations are necessarily governed by different leases with

different landowners and on different terms. However, they typically gravitate to year-to-year
status, and virtually always contain the customary clause enabling the landlord to terminate in the
event of "sale or development." The risk of such termination is an ingredient considered among
others by a potential purchaser.
Because each billboard location is part of a larger whole, it is impossible to allocate

specific "operating expenses" to a specific billboard. Likewise, it is impossible to isolate to on,
billboard the income attributable to an advertising client whose monthly checks compensate fo
many different locations. For this reason, appraisers Sutte and Hanson both indicated that th
"income approach" is not the preferable approach to valuation.
For the same reasons, the task of calculating "gross income" attributable to one location if
more difficult than first appears. This requires a rather complex calculation which views th
billboard as a part of the whole, and also factors in the daily effective circulation (DEC) rating ii r
the signs in question. DEC ratings are generally used in the industry, and are generated by
independent statistical organization known as the Traffic Audit Bureau (Tr. January 8, p. 11 ).
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Finally, the billboard industry is unique in that it is under constant regulatory attack, and is
often affected, as in this case, by highway widenings and condemnation. All experts agreed that
the result is that the industry has a constantly "shrinking inventory," so that existing locations are
"highly prized." (Tr. January 8, p. 137).
The purchase and sale of specific billboard leaseholds involves four elements: the lease,
the structure, the permit and the advertising contracts.

(Tr. December 15, p. 71, 76;

Tr. February 17, p. 7). However, with national advertising customers such as McDonalds and
Phillip Morris the billboards on City Hall Avenue are an integral part of a larger picture (see
Exhibit Pl 3(c)).

According to Adams' expert Donald Sutte, billboard transactions are not

provincial in nature but must be compared on a national scale.

Sutte is probably the most

knowledgeable person in the industry on the subject of billboard appraisals in the eminent domain
context.

His long list of qualifications will not be belabored here, and can be found in his

testimony and resume (Exhibit P 10). The one book which is authoritative on this subject, The
Appraisal Of Outdoor Advertising Signs, commissioned by the Appraisal Institute, was authored
by Sutte.
On the other hand, Snyder's appraiser Hatfield based his entire approach on the premise
that billboards are local in nature, and that transactions in other states are "not comparable" to
one in Norfolk (Tr. January 8, p. 116). However, exactly the contrary is true.
Sutte testified unequivocally that buyers and sellers of billboard leases trade on a national
basis. When asked for example why leases in Florida and Virginia were comparable, he stated as
follows:

The comparability is that the signs in Lakeland that were conveyed were exactly
the same elements as those in Norfolk. There is a sign, there is a sign structure, a

permit and an advertising contract. So sign sales, if they contain those ingredients
or those portions of it, are comparable in all parts of the United States. 4
As a result, among buyers and sellers of billboards in this wide geographical market, a
valuation standard has evolved which utilizes the "gross income multiplier." Through use of the
multiplier as a unit of comparison, market participants are able to price specific billboard locations
by assessing their contribution to their overall package. Application of the multiplier is standard
practice for buyers, sellers and appraisers of billboard leaseholds. (Tr. December 15, pp. 72, 74;
Tr. January 8, p. 22).
Despite Hatfield's disregard of it, the routine appropriate use of the multiplier in the
billboard leasehold market is beyond doubt.

As stated in Nichols on Eminent Domain,

§ 23.04[4][c], the "gross rent multiplier" is the commonly used "unit of comparison," the use of
which is
particularly appropriate where the evidence establishes that the sign involved in the
condemnation cannot be relocated onto the remaining property or elsewhere in the
immediate area.
Adams' evidence on value and the industry in general consisted on the testimony of two
MAI appraisers, Sutte and Gregory A. Hanson, both of whom are experienced in appraising
billboard leaseholds.
It was Sutte's opinion that Adams' leasehold had a value of $112,300.00. He testified,
and it is not disputed, that the signs were "extremely well located," and that their 90% occupanc
level indicated "very strong" demand. (Tr. December 15, pp. 49-50).
Sutte stated that the multiplier is "known as a unit of comparison by appraisers," an
stated that buyers and sellers "use it all the time." (December 15, p. 72). Because of the excellen

4

Feb. 17, p. 7. In that they all embraced the same elements. Sutte testified that his comparables, even though
geographically distant. "have exactly the same characteristics as the billboards in this case." (fr. December 15,

7

location, the occupancy rate and other factors, it was Sutte' s conclusion that 4 was the
appropriate multiplier for these billboards. He applied this multiplier to the effective gross income
of $28,830.00 in arriving at his $112,300.00 valuation.
Sutte preferred and utilized the comparable sale (market) approach to value. He stated,
and all witnesses agreed, that the cost approach was not appropriate. He considered the income
approach but concluded that for reasons previously discussed it was "difficult to justify"
(December 15, p. 62). He explained that since each billboard is a part of an overall package, it is
difficult to a11ocate operating expenses to a specific location (December 15, p. 156).
In arriving at his conclusion, Sutte drew on his experience of more than thirty years, and
his personal familiarity with seventy transactions which are summarized in Exhibits 13 I and 13 J.
Although these transactions span a decade, the leases share similar characteristics, and are all
"similar to what you have here today."
More specifically, Sutte focused on eight transactions, in a time frame which brackets
City's taking, as directly comparable to the Adams/Snyder leasehold. These are summarized on
Exhibit 13 H, and contain multipliers ranging from 2.97 to 7.04. It was Sutte's opinion that these
leaseholds had "exactly the same characteristics as the bilJboards in this case." (December 15,
p. 76). Sutte stated that the Adams/Snyder lease "is a typical outdoor advertising lease, reflecting
the realities of the industry." (December 15, p. 93). Among these realities were the terms of the
lease, the fact that it had thirty months to run, and the fact that it was terminable on "sale or
development." He explained that these factors go into selection of the multiplier, which reflects
risk, specifically the "risk of termination." (December 15, pp. 85-6). Stated otherwise, there are

p. 76).

buyers out there who are willing to accept this risk and pay substantial prices for similar
leaseholds.

Adams' additional expert witness, Gregory A. Hanson, is a local MAI appraiser with
several years experience who, coincidentally, was employed by Adams for approximately one year
at the precise time of the taking. He was familiar with the value and significance of Adams'
locations within the Downtown Financial District, and affirmed that the boards were
nonconforming uses which could not be relocated after the taking. Hanson generally explained
the nature of the industry, the DEC rating system (January 8, pp. 11-12), and the significance of
the multiplier (p. 23). At page 35, he explained in some detail the process of determining the
revenue figure to which the multiplier is applied.

He agreed with Sutte that the "sale or

development" clause is standard in the industry, and that there is a distinction between "sale or
development" by the private sector, and governmental condemnation which triggers fair
compensation (Tr. January 8, p. 42). Hanson chose a more conservative multiplier of 3.5.

Snyder's testimony on value came from MAI appraiser Bruce F. Hatfield. Essentially,
Hatfield's evaluation is not an appraisal at all, but a discounted thirty-month cash flow analysis.
The difference between Hatfield's approach and the approach urged by Sutte and Hanson is the
key to this case.
Hatfield understood nothing unusual about the outdoor advertising industry.

He wa

unable to point out anything he knew about it other than "what I've learned in developing thil
assignment." (January 8, p. 137). Hatfield had not appraised property which included a billboar,
interest since "the seventies." (January 8, p. 94). Before being engaged in this assignment b

Mr. Snyder, he had never heard of the DEC rating. (January 8, p. 120). He didn't know how
many billboards Adams maintains in this market area or how the subject billboards fit into the
overall picture. This had "no significance" to him. (January 8, p. 121 ). Likewise, the language of
paragraph 9 of the document creating leasehold under appraisal, which defines Adams' right to
compensation and damages, had "no significance" to him. (p. 123)
Other than the two leases which are the subject of this suit, Hatfield had never reviewed
any other billboard leases (January 8, pp. 156-7), and contrary to the recital in his report had not
researched a single "similar property." (January 8, p. 156).

The critical threshold issue is the weight which should be given to the expert testimony in
this case. The deficiencies of Hatfield's testimony on the subject of a billboard appraisal are fatal,
and are obvious from his own perspective. When he was asked about the billboards, Hatfield was
already employed by Snyder in connection with the condemnation of the underlying land. He
hadn't appraised a billboard for twenty years. He was provided no research, and performed none
(January 8, p. 156). He was not familiar with a single billboard lease other than the two leases at
issue in this case (January 8, p. 156-7).

Under the circumstances, applicable appraisal standards required Hatfield to at least
consider each of the traditional approaches to value. These included the market approach, which
required some knowledge of the market. Here Hatfield had two choices. One was to research the
market in good faith, study all available comparable transactions, and to honestly accept or reject
the market approach from some minimal base of knowledge. This would have required some
diligence in investigating the market, and possibly consulting with someone of Sutte' s stature.

The other easier choice, obviously selected by Hatfield, was to conclude without further
thought that there are no comparables, and that sales occurring beyond the Tidewater area are not
only not comparable, but not even worth learning about. Instead of performing an appraisal,
Hatfield took refuge in a discounted cash flow calculation which could have been done by a
bookkeeper.

This case does not present an easy issue. The appraisal of billboard leaseholds is a difficult
and specialized subject. Billboard transactions are not generally matters of record, and personal
familiarity with the market is essential to a meaningful appraisal.

The fatal deficiencies of

Hatfield's testimony are best summed up in Nichols§ 23.04[4][c]:

Many appraisers . . . are not aware of billboards transfers, nor do they have ready
access to sales data for billboard transactions, so they are unable to apply the
comparable sales approach. This shortcoming, however, lies more with the
appraiser than the appraisal methodology, as evidenced by the fact that other
appraisers have been able to research and analyze sales of individual signs as weU
as sales of groups of signs in order to apply the market appraisal approach to
billboards.

This Court is accustomed to dealing with traditional real estate appraisals where the
properties stand alone, and can be subjected to comparisons to transactions in the immediate
vicinity. The appraiser of billboard leaseholds does not have that luxury. Applicable transactions
are far-flung and are rarely matters of record. They occur nationwide, among a relatively small
market of competitors. On this the Court is fortunate to have an appraiser of Sutte' s background,
experience and personal knowledge.

I

This appraisal process is not an easy one, and it recognizes, as it should, the realities of the
industry.

Billboard leases are by their nature not long term, and are always vulnerable to

development. Yet buyers are willing to accept this risk, and to pay multiples of three to seven
times gross.
So unique are the problems involving the condemnation of billboards that a separate
chapter in Nichols On Eminent Domain is devoted to the subject. s The various approaches to
value are discussed at sections 23. 04 et seq. 6 The market approach, and the application of the
gross rent multiplier method, is discussed at subsection [c] at p. 23-57. Two conclusions clearly
emerge from this text: ( 1) The sales comparison approach is the preferable method of appraisal;
and (2) the use of the gross income multiplier is critical to this method.

As pointed out in

§ [4][c], the gross rent multiplier approach appears "particularly appropriate" where, as here, the
evidence establishes that the sign involved in the condemnation cannot be relocated onto the
remaining property or elsewhere in the immediate area.
Probably the most often cited case on the subject is City of Scottsdale v. Eller Outdoor
Advertising Company, 119 Ariz. 86, 579 P .2d 590 ( 1978). Eller involved similar facts, where for
urban renewal purposes the City of Scottsdale condemned property leased by Eller for the
maintenance of six billboards. The lease originally contained a three-year term, but by the time of
the taking had evolved to "year to year" status. Nevertheless, the court specifically approved the
application of the income multiplier. The Court observed at 579 P.2d 598 that
[l]n the billboard industry, it is virtually impossible to separate location from the
structure. Thus, where a condemning body takes the underlying land and forces
the removal of that billboard, it takes not only the physical structure involved, it

5

A copy of Chapter 23 is attached hereto for the Court's reference.
Sutte is acknowledged as an authority, and is quoted extensively in commenting on the limitations of the cost
approach. See, § 23.04 f41 p. 23-54.

6

also takes the location which may have a value in excess of the "bonus" of the
underlying lease. . ..
In approving the use of the multiplier, the court referred to it as the "income approach."
However, it was really a combination referred to at 579 P.2d 594 as "a market-income approach
to value." Nichols observes that the "market-income" approach has since been characterized as a
"market" approach. See§ 23.04[4], p. 23-59.
Whatever label is selected, the appraisal of a billboard leasehold requires different
considerations than, for example, an office building or a parcel of raw land. The dynamics of the
industry must be understood and applied in order to determine Adams' damages.
The loss of these locations forever eliminated Adams' exposure in the Downtown
Financial District. This was analogous to a newspaper having to tell its advertisers that it cannot
deliver papers in a large geographical area. Thus Adams, "related damages" far exceed the cash
flow attributable to these leases.

CONCLUSION
This case presents issues relating to a difficult and technical subject. Adams has

presente~

the highest quality of proof, from witnesses who are qualified and experienced in this specialized
area. Their opinions are entitled to great weight.
In rebuttal, Snyder offered the opinion of an appraiser who, while he may have gener
experience, was totally devoid of any knowledge on the subject here. Instead of addressing th
issue and researching the market, he resorted to a generic discounted cash flow calculation.
testimony should be accorded no weight.

Adams' right to damages arises from two sources: The lease which entitles it among other
things to "the loss of its leasehold interest and other related damages," and its inherent right to
share in the substantial condemnation proceeds received by Snyder.
ADAMS OUTDOOR ADVERTISING,
INC.

Joseph L. Lyle, Jr., p.q.
KAUFMAN & CANDLES, P.C.
Suite 700, 2101 Parks Avenue
Virginia Beach, VA 23451
757-491-4030

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was delivered on the 13th day of March,
1998, to Morris H. Fine, Esq., counsel for respondent.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
ADAMS OUTDOOR ADVERTISING, INC.,
Petitioner,

v.

CHANCERY NO. CH97-869

SNYDER PLAZA PROPERTIES, INC.,
Respondent.

REPLY BRIEF
To:

The Honorable Thomas F. McPhaul, Commissioner in Chancery
The respondent, Snyder Plaza Properties, Inc., by counsel, respectfully submits its Repl

Brief in response to the Memorandum of Law submitted herein by the plaintiff.
ISSUES
The sole issue in this case is what is the leasehold value of the lessee's interest in this
property.
The billboards in question are located in downtown Norfolk at City Hall Avenue and
Plume Street. They have no lights and face east toward the city jail of Norfolk.
Adams Outdoor Advertising, Inc. ("Adams") had a lease with Snyder Plaza Properties,
Inc. (''Snyder"). The lease was due to expire on March 31, 1998. The yearly rent paid by Adam
to Snyder was $7,200.00. The date of the removal of the billboard, according to the evidence,
was September, 1995. The condemnation was in late June, 1995. Adams did not pay any rent t
anyone but used the billboard until the City forced it to remove its sign in September, 1995. It
collected rent from its sub-tenant.
Thus, the leasehold interest came to an end in 30 months.
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The figures for income and expense were agreed upon as being contained in Mr. Gregory
Hanson's testimony. The evidence shows from Mr. Gregory Hanson's testimony that the gross
income was $24,282.00 (T.R., P. 60). Mr. Hanson, who by the way worked for Adams, stated
that the expenses were 45% (T.R., P. 60), which were $10,927.00. In addition, there was land
rent of $2,914.00. The $2,914.00 is not the actual land rent paid to Snyder. The lease itself
states that the actual rent is $7,200.00 per year, rather than $2,914.00. In addition, on the
expense side he has a 15% operating profit of$923.00 (T. R., P. 63). When asked if he would
give us a leasehold interest for 30 months, he states he had not made the calculations but that the
formula would be to take his gross rental of $8,875.00 divided by 12 and then multiply by 30 and
discount it to present value (T.R., P. 64).
The calculations from the above figures are as follows for annual income:
Gross ....................................... $24,282.00
Deductions:
Expenses ................ . $10,927.00
Actual Rent . . . . . . . . . . . . . ..
7,200.00
Net Operating Profits ....... .
923.00
Total Deductions .............................. $19,050.00
Net Per Year . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 5,232.00
$5,232.00 + 12 months= $436.00 per month net rent
$436.00 x 30 months= $13,080.00
discounted by 10% = $11,252.00

Mr. Hanson was asked if there is a difference between the leasehold interest and the fee
simple interest with respect to his analysis of value of the leasehold interest and he stated there
was no difference. (T.R., P. 51). His value is based upon a long lease. (T.R., P. 43, 44).
Bruce Hatfield, Appraiser, was called on behalf of Snyder. His testimony was that

/'I

though the leasehold interest only had 30 months remaining on it, that the past history of the
lease indicated that there would be a renewal and he factored in what he felt would be a
reasonable time for the renewal into valuing the leasehold interest. His valuation was
$21,500.00. He stated "a leasehold is an estate that's created by a lease". (T.R., P. 95). See
defendant's Exhibit #7 for his report.
Commencing at page 102 of the record, he states further how he arrived at his opinion.
He states on page 104 that because of the 30 month short term leasehold interest, the market
value is restricted. He used present value of income stream. He indicated on page 108 that
Downtown Norfolk, where the sign is located, is in transition and that there are pluses to the area
including the MacArthur Mall, Waterside, the new Marriott and the baseball stadium. He further
states that the car count on City Hall Avenue on a daily basis is 7061 cars per day. Plume Street
is a little used street and there is no car count average. (T.R., P. 107-108). Starting at page 109,
he states that he accepted Mr. Hanson's gross figures, but used market contract rent stating that i
you were using a willing buyer as a criteria, the willing buyer would look at the contract rent and
not market rent. (T.R., P. 110). At page 113, he states that present value is $11,252.00 but he
says that the leasehold value would have a $21,500.00 value indicating that he believed that the
property owners would not at the end of 1998 develop the property. He states that comparables
cannot be used because nobody is going to pay a huge amount of money for the right to receive
$436.00 per month for 30 months and then have it yanked out because the lease was called.
(T.R., P. 116). He further states that Mr. Sutte's sales in Texas and Florida are not comparable t,
sales on Plume Street and City Hall Avenue. He further states that a business sale would includ
plant and operation, maintenance facility, trucks, employees and signs. (T.R., P. 116).

Mr. Louis Daniel Snyder was called as a witness. Mr. Snyder is a Certified Public

Accountant and President and Secretary of the corporation, Snyder P_laza Properties, Inc. He was
asked to give an opinion as to value. Objection was noted by Mr. Lyle and sustained by the
Commissioner. The objection was on the grounds that Mr. Snyder was not named in the
Interrogatory answers as an expert. For purposes of the record, it was noted that Mr. Snyder is
not an expert, per se, but as an owner he has a right to testify as to value. For purposes of the
record, his testimony was proffered. I submit that his testimony is relevant and proper and that
the Commissioner should reverse his ruling. The proffer indicated that Mr. Snyder felt that using
the income approach, that the value of the leasehold interest was $11,252.00. (T.R., P. 85).
LAW AND ARGUMENT
Adams' case rests on the proposition that the Plume Street billboard is somehow
comparable to a bundle of leases and sales in Florida and Texas and other states. Using this
methodology, Mr. Sutte somehow extend the life of the lease beyond the 30 months to a point
where a willing buyer knowing that only 7100 cars going by a day by City Hall Avenue would
pay some fantastic figure of $112,300.00 without regard to the rent of$436.00 per month. Mr.
Sutte was asked that with respect to his valuation, did it make any difference that this was a short
term lease rather than a long term lease and he answered that it did not. (T.R., P. 112). I submit
that his methodology and his analysis is flawed because he did not take into account the
leasehold interest of 30 month nor the car count. Mr. Sutte and Mr. Hanson stated a daily
effective circulation (D.E.C.) of 14.3 in Hampton Roads. That these billboards had a D.E.C. of
8.5 (T.R., P. 40). Thus, the car count for this unlighted sign is very low.

Mr. Hanson's report is based upon an assumption of a long lease. His assumption is
misplaced. He states that upon termination of the lease, Adams would have renegotiated a new
lease. This is sheer speculation and something the Court cannot do.

Jl)

According to the authorities, upon condemnation, the leasehold interest of the lessee is
terminated, which means that the lessee has no further obligation to pay rent. 26 Am Jur 2d. Th
issue now is the value of the leasehold interest. In Nichols on Condemnation, the following
comment is made at §5.23(4):
"A tenant from year to year with a covenant of renewal may have
his damages assessed with reference to the covenant, but a mere
expectation of renewal, based on evidence that the landlord and
tenant were mutually satisfied and were likely to perennially"renew
cannot be considered by the courts." Scully v. United States, 409
F.2d 1061
In Scully, the court stated that confusion would result if all leasehold estates were
extended in the face of explicit language to the contrary. The Court further went on to say "ther
is little wonder that the lessee has been unable to cite even one instance in which a court has so
held." Further, the court said that "to lengthen the clear and unambiguous term provided in the
lease, would be tantamount to a judicial revision of the lease agreement and cannot be
condoned." I have attached this Nichols citation to my brief.
For further authorities relative to this proposition, see 3 A.L.R. 2d 290 Measure of

Damages and 17 A.L.R. 4'h 337, where it is stated"
"The measure of damages is a leasehold interest taken under
eminent domain has been declared generally to be the fair market
value of the leasehold unexpired term of the lease ... ,,
Though there are other Virginia cases that discuss the value of leasehold interest, the bes
discussion of a leasehold interest is in Exxon Comoration v. M & Q Holding Cor.poration, 221

Va. 274, 269 S.E.2d311 (1980). The rule as set forth in the Exxon case as expressed through
Justice Cochran is that the proper method is that the condemnation terminates the lease; that bo
lessor and lessee have interest in the award; and that contract (emphasis added) rental was a

). I

necessary ingredient in determining value. Furthennore, it says where the lessee has option to
extend a favorable lease, it is appropriate to assume that the options would be exercised. There
are none in this case. In the Exxon case, the Supreme Court also relied on Norfolk Southern
Railway Company v. American Oil Company, 214 Va. 194, 198 S.E.2d 607 (1973).

Mr. Hanson's valuation, among other things, is based upon economic rent paid at other
locations rather than what the Exxon case says to use, which is actual rent (emphasis added).
The Commissioner asked a very important question on page 70:
"Q.

But you used a completely fictitious contract rent based on
national figures or regional figures. How is that justified?
The contract rent, the second part of that traditional formula
is bogus, it is not accurate; is that not right.

A.

It would depend on the ...the length of the lease. I agree
with your observation."

To use rent other than actual rent is a flawed method. Also See 17 A.L.R. 4'h 359, citing case law
that it is reversible error not to use actual rent.
In conclusion, it is submitted that the method to be used is to take the gross income less
the expenses including contract, not market, rent and discount to present value, that value being
$11,252.00. To obtain any other conclusion would be to speculate and in the words of the
Supreme Court "would be tantamount to judicial revision of the lease agreement and cannot be
condoned". See Scully.
Respectfully submitted,
SNYDER PLAZA PROPERTIES, INC.

Of Counsel

MORRIS H. FINE of
Fine, Fine, Legum and Fine, P.A.
Virginia State Bar No. 4074
2101 Parks Avenue, Suite 601
Virginia Beach, Virginia 23451
(757) 422-1678
(757) 422-0865 (Telecopier)
CERTIFICATE OF MAILING
I do hereby certify that I hand delivered a true copy of the foregoing pleading on May 12
1998 to Joseph L. Lyle, Jr., Esquire, counsel for the petitioner herein, at Kaufman and Canales,
700 Pavilion Center, Virginia Beach, Virginia 23451..
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in making such a de1ermina1ion, 1he
court should consider 1he 101alit\ of
the circums1<11Kes. 31
'
Although some stales continue to
allow 0111\' tht· unit \'aluation method
where a leaschold is 1hc subjecl of
condemnation,32 counsel should be
aware that it h;1s u<.·c:n held 1hat the
so-called "unit\' rule" in traditional
eminl'nt d11111aii1 l<iw is no longer effccti\·c to limit the.· compl·matmn ,,·i1h
respccl to tc.·na111-ow11ed Mructurc:s. 33
Counsel should no1e also that it has
been hdd that ,,·here.· a lcs~t-..- has
compcn~ahle rights in a lea!>ehold.
these ri._:hti. arc not affcctl'd b\· a
:r.l't1k111cnt hctwccn 1ht· lcr.r.ur and thl'
condc.·nuim ;md 1ha1 l'vcn ,,·hc.·n· the
lcssel· 111:1\ \\ al\·c.· hi' n~ht 10 p1 ci.cnt
hi~ mn1 <''idt•mt· of ,·aluc.-. it <Ion 1101
1lwrd>' waiH· i1 ... ri~l11 to imi<il 1ha1
the aw;ml bl· ba!>c.·d 011 cu11111ctc.·nt
c.·,·idc.·nn· ;ind 10 rrn!>:r.·<.·xa111i1w II!>
sounc:.:w
0

II. Measure of leasehold damages:,
in general
§ 3. Condemnation of entir<-' lt.'a!>cd
premises-fair market \•alue of
the leasehold concept
(a] Fair market ,·aluc-generallr
Tlw nll':mtrl· of da111:1gl·~ for a
ll'aschold inll'l"<.'SI 1:1lcn undn cmincm domain ha~ hc.·cn dl·darl'cl h\'
m11n<.·rnui. courts 10 he gc.·1ll'rall• th~
fair ma.-la.·1 \";ilu<.· of tlu· lc.·asl'lwld or
the.· unexpirc.·d tl'rtll of 1hc: kase.~
Although 1he c."011n·p1 of fair rnarlc.·t
31. Sc.•c.-. for c.·x:1111ple. Manha11a11 ,. Kc.·111

(H.11:101 :!:!8 Kan 513. tilt' l':!d 111;0.
32. Sec, for 1.-xamplc:. \\"a\·nc.· Co. ,.
Ncwo. Inc. (196:!1 i5 NJ Sul>':r 100. 182
.~2d 36?. infra •§ 3(c.·). an<l ~li~si~sippi
Slate: H1i;hwa\· Com. ,. A11hm.m ( l 9i6.
Miss) 336 So :!d 13:!5. bier app (~tis~)
3i5 So !?d -113.

33. Sc.·e l'11i1c:d S1a1es ,. ·10.00 ..\rrcs of
352

~143.

Ala-Sl·c \\"illiams \" .Jcfft·rson
Count\ (1954) 261 Ala i6. i:.! So 2d
920. .
Ark-Arkansas Staie.· Highway
I.and (I ffi"6. \\'l> Mol t:!i F Supp -l'.\-1.
infra§ liJ(a).

34. See. for example.

~lomi:umer'

\:?· ,. ~•c.-.rling (~9i-ll
-38. :>-3 I -d -16:>. nma §:>(a).
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185 Colo

35. :!i' Am Jur !?d. Emmc.-111 Domain
§ 352.

36. Sec § 3)b). (c). and Id) infra.
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Minn-Kaf\a \' Davidson (1917)
Cochran (1959) 230 Ark 881.
135 Minn 389. 160 NW 1021; Scab·
327 SW2d 733.
loom \' Krier (1945) 219 Minn 362,
Cal-Kishlar ,. Sou1hern P. R. Co. 18 NW2d 88; Minneapolis-St. Paul
(1901) 134 Cal ti36. 66 P 848.
Metropolitan Airpons Com. ,. H~d
People ex rel. Ocpartmcnt of Public berg-Freidheim Co. ( 1948) 226 Mann
Works,. Rice (1960. 4th Dist) 185 Cal 282. 32 N\\'2d 569; Stale \' Robinson
..\pp 2d 207. 8 Cal Rptr 76; Co~la (1963) 266 Minn 166. 123 NW2d
Mesa l'mon School Dist. ,. Sccunly
812.
first :-.:at. Bank (1967. 4th Dist) 254
Mo-McAllister v Reel (1894) 59
Cal :\pp :!d 4. 62 Cal Rpt~ 11 ~; Sa!' Mo App 70: 51. Louis ' Senter Com.
franci~ro Uay ..\rea Rapid 1 ran!">ll Co. (1937) 233 Mo App 804, 108
Dist.' ~lcKcegan (1968, 1st Disl) 265 SW2d 1070: Stale ex rel. Stale HighCal ..\pp 2d 263. 71 Cal Rptr 204.
wa\· Com.,. Douglass (1961. Mo App)
Conn-\\'ac~che ,. Redc\'clopment 344 SW2d 281.
:\genn or :'\ew London (1967) 155
Mont-State Highway Com. ,. Crow
Conn H. 2'.!9 :\2d 352.
(1963) 142 Mont 270. 384 P!!d 2~3:
Del-Improved P:1rccl of Land. elC. Slate b" Stale Highway Com. ,. C11~·
, St:ttc.· 1 Hlf1·L ~up) 57 Del 454. 201 Scn·icc.." Co. (1963) 142 Munt 559.
385 P2d 604: State b\" lkpariment of
.\2d H:t
DC-C:.1rl11cl ,. t:nitcd Sta1<:s Uighwan ,. Schumacher d97~H 180
(19:H I tilt .\pp nc 31-1. 53 F2d H'.!6.
Mont 329. 590 P2d 1110.
Hawaii-Honolulu ,. Markel Phtee.
Neb-Re Plattl' \'alky Public
Ltd. tl!li:\1 55 Hawaii 22&.677. 517 Power &: lrrig. Dist. (1955) 159 ~ch
6(1!}, 68 ~\\'2d 200.
P2d 'i.
NH-R;mkl \ Concord R. Corp.
lll-~lc.·1ropoli1an \\'. S. E. R. Co. '
Sicgd (I K~t61 161 Ill 638. 44 NF. 276. (1883) 62 SH 561.
lnd-S1:11l' ,. !'\cl~un (lfli:\) 156
NY-Re Delancc\ S1. tHl07) 120
App Dh iOO, 105 r\:YS i7~: Applil~
Ind .\pp :m9. 2!16 ~E:!d Y08.
lowa-:"\id' & Company v Stale tion or Sc\\· \'orl ( 194 ';) 2 12 App DI\"
826, iO l'\YS2d 317: Application of
(l 9i l. lm,·a) nm :'\\\'2d 583.
Kan-Balt·s ' Wichita M. \'. R. Co. Urnnx Rin·r Expressway ( 195 l) 278
App Di,· 81 :\, ICH !'\YS2d 554.
(19141 ~I'.! Kan iii. 141P1009.
Re !\cw York, W. S. &: B. R. Co.
K\·-Commonwt•alth. Dcpl. ol
Higl;"·ays ' Sherrnd (1%3. Ky) :iG7 ( 1885. !'\\') 35 l lun 633: George F.
Stelll Brewen·, Inc.' State (1951) 200
SW2d IH4.
La-Texas I'. M. P. T. R. R. ,. Misc -124, 103 :"\\'S2d 9-16; Rossi ,.
State ( l !161) 31 Misc 2d 205, 223
Rouprich ( l 928) 8 l.:1 App 181.
N\'S2d 139. affd 20 App Di,· 2d 682.
Md-Ma,or. etc. of Bahin1orc ,.
La1rohe (1905) IOI Md 621. 61 A 246 N\'S2d 1020.
Sec Gree;, Atlantic & Pacific Tea
203: Ma\·or, etc., of Baltimore ,.
Gamse & Bro. (1918) 132 Md 2~l0. Co. ,. State (196-l) 20 •.\pp Di\' 2J
682. 2·16 l\YS2d l020.
10-1 :\ 429.
Ohio-State \. De l.a,· (1959, App)
Mich-Re Park Site on Pri,·ate
87 Ohio L Abs H9. 181 !'IE2d 706,
Claim (192:.1) 247 Mich l, 225 NW
498: Pierson ,. H. R. Leonard Furni- motion o\"c:rr (App) 87 Ohio L Abs
ture Co. (1934) 268 Mich 507. 256 458. 181 NE2d 712 and app dismd
for want of debat q 171 Ohio St 545,
N\\' 5!:!9.
353

eom. '

valu~ is often further defined and
quahlicd by the courts.• the following
cas~s are representative of those in
which the courts broadly rc.·cognized
1he_ fair·markeM·alue concept as the
ba~IC measure of the lessee's compensauon.
US-United Sta1c:s ,. 53 l /-1 Acres
of Land, etc. (1943, CA2 N\') 139
F2d 244, cert den 322 US i30; 88 L
Ed 1565, 64 S Ct 947; Eagle Lale
lmprO\-. Co. \' L"ni1ed Statl·s (l9H,
CA5 Tex) 14 l F2d 562; Ga\\·zner ,.
Lebenbaum ( 1950. CA9 Cal) l 80 F2d
fi JO; linitc.·c.1 Slates \" 5.4:! Arrc:s or
Land, etc. (1950, CA3 ~JI 18:! F2d
787; L"nited States ' Cl'rtain l111c.·1·esti.
in Propc:rt' ()95~1. C:\7 1111 :!';I F2d
3 79. cc:rt dc.·n :\62 l"S !Ii -t. -l I. Ed !!d
IOIO, 80 S Ci I058; Olc.·an·\:u,,ata
Oil Co. \ l'111tc.·d Slalt'!I ( l!lli!>. C.-\ JO
Okla) 351 F:!d !!ii; l'1111c.·d St•llci. ,
Brinker I 19G9. CAIO 1'.<111) -I J:i F:!d
733; l'nitc:d S1:Uc!>' I l:S:!.50 .-\nc.·!i of
I.and ( Hli I. CA:.! :"l:Y) H I F:!d 356,
rcrt den -10-1 t:S 850. :ill l. Ed 2cl 8!)
~}:.! S C:1 86; l'mtc.·<l S1atc.·i. \ l :.!·1.2 j
:\ncs of Lmd (197:!. CA~ :O.lii111J -l!'l8
F2d 5liS.
United S1a1es \ Cc.·nain l.i111d~ in
Hroollyn 11 ~II I. DC :'\\') :m F Supp
91; L'. nill'd Stille!' ,. Ccrn1i11 l.:11uls
(1948. DC .'.'. \'J W F ~upp 87:\; Fu~tc.·r
v linill'd St;lle!> (19'i~I. Ct Cl) lilli F:.!d
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that the me:is~re of damages is the
difference between the vaJue of the
leasehold before and after completion
of the public impro\·ement from which
the injury results, although in one
instance the cod of restoration of the
leasehold to its condition before the
injury occurred was taken as the
measure of damage.

+
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As to the particular elements of
damage foa· which the lessee is entitled to compensation upon a condemnation or dama:;ing of the leasehold,
the rules generally ap1>licable where
an.r interest in prope1·ty is taken or
damaged, such as a fee, will ordinarily apply. For instance, if in a
particular jurisdktion the owner of
a fre could not a·eco,·er for n loss of
profiti; or injury to his l1Ut<iness upon
n condemnation of the fee. then in
all probability a lessee would not be
entitled lo compcn!'nlion for a loss or
profits or an injury to his business
upcm a taking of the leasl'd premises.
.~nd likewise as to a lei-see's costs of
remo\"al from condemned premises.
The right of a Jenee to compensation for fixtures or other impro,·emer.ts placed by him upon the premises tal•en will be found dependent
upon his right, as against the lcsi;or,
to remo,·e touch impro,·cml'nts, which
in turn will be dependent upon the
terms of the lease, common-law principles, or statutes.
And, again, the rules generally
applic::.ble where a fee is taken under
eminent domain will ordinarily apph•
lo thf' question as lo what fixtures or
impro,·ements placed by the lessee
upon the premises taken, which ns
a:ainst the Jestoor he has the right
to rem!l\'e, are in::Juded in the laking
by the condemner. Generally, if impro,·emenls br the lessee were affixed
to the premises in such a manner that
under the applicable law or the particular jurisdiction they would constitute pnrt of the realt)•, such impron•ments would be considered included in the taking of the premise.'!,
so that, apart from statute, the condemner would ha\'e to compensate the
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J~ssee for such improv~ments, notwithstanding the fact that as between
the lessor and lessee the improvements
were regarded as persona!t)'.

II. Measure of damages
§ 3. Condemnation of entire leased

premises.
The measure of damages for a leasehold interest taken under eminent do·
mnin has been declared generally to
be the fair mal'ket \'a)ue or the leasehold or unexpired term of the lease.
To this effect see the following cases:
United States.-United Slates v.
631 Acres of Land. More or Less
(1943; CCA2d NYl 139 F2d 2-14 (cert
den (1944) 322 US 730, SS L ed 1565,
64 S Ct 947); United St:iles '" Certain Lands (1941: DC NY) 39 F Supp
91; Carlock ''· United States (1931)
60 App DC 314, 53 F:?d 920.
California.-Kishl:ir ,., Southern P.
R. Co. (1901) 13-1 C.'ll G36, 66 P 84S.
lllinois.-Mctropolilan \\'est Side
Ele\'. R. Co. '" Siegel (1896J 161 Ill
G38, 44 NE 2iG.
liansas.-nalcs \'. Wichita Midland
Valley J:. Co. C19J.I) 92 Kan 771, 141
P 1009, LJ:Al91GC 1090.
Louisiana.-Texas P. M. P. T. r.. Co.
v. Rouprich (1928) 8 La App 181.
J\laryland.-Dnltimore ,., Latrobe
(1905J 101 Md G21, GI A 203, 4 Ann
Cns 1005; Baltimore '" Gamse (1918)
132 .Md 290, 10-1 A 429.
J\lichignn.-Re Park Site (1929) 247
Mich 1, 225 NW 4!l8; Pierson \', H.
n. Leonard Furniture Co. (1934) 263
l\lich 507, 256 NW 529, 98 ALR 244.
:Minnesota. - Kafka v. D:i\'id~on
(1917) 135 Minn 389, 160 NW 1021;
Seabloom v. l~1·ier (1945) 219 Minn
3G2, 18 !-l\\'2d 88; Minnenpolis·St.
Paul l\letropolit:in Airports Commis·
sion \'. Hedberl!·Friedheim Co. (1948)
- Minn - , 32 NW2d 569.
l\lissoua·i.-l\IcAllister ,._ r.eel (1894)
59 1ilo App 70; St. Louis \'. Senter Commission Co. (1937) 233 Mo App 804,
108 SW2d 1070.
Nebraska.-State v. Platte Valley
Pub. Power & lrl'ig. Dist. 0946) 147
Neb 289, 23 NW2d 300, 166 ALR 1196.
(3 ALR2d)

ANNO.-EMINENT DOMAIN-L.k:$:iti.l!il:f
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leasehold estate, taken subject to the
New Hampshire.-R:mlet v. Concord terms and pro\'isions of the lease,
R. Corp. (1883) 62 NH 561.
would bring in the market at a fair
New York.-Re New York (Dellin- sale, "'hen one party wanted lo seU
cey Street) 0907) 120 App Div 700, and the other wanted to buy. In other
105 NYS 779; Re Brooklyn High words, he was entitled to the fair
School (1947) 272 App Div 826, 70 NYS market value of his leasehold estate.
2d 317; Re Central Park (1873) 54 As his estate could be terminated at.
How Pr 313; Re Buffalo (1874) Shel· any time by a notice of sixlY days and
don 408; Re New York, W. S. & B. R. the pa~·ment of the sum of $1,500, it.
Co. (1885) 35 Hun 633.
is ob\'ious that the amount of his
Texas.-Reeves v. Dallas (1946: recovery cannot in an)' event exceed
such sum or $1,500 together with a
Tex Civ App) 195 SW2d 575.
proper allowance for any excess of
The value of the lease at the time the fair rental nlue of the premises
of the taking is not its value to the o\·er and above the rent reser\'ed by
Jessee for a particular purpose, but the lease for a period of sixty days."
its fair market ,·alue. Kishlar v. Kafka v. Davidson (1917) 135 l\Unn
Southern P. R. Co. (1901) 134 Cal 389, 160 NW 1021.
+
636, 66 p 848.
It is similarly stated in a number
On the question of an apportionment of an award made for the taking of other cases that. the measure of
of leased properl)' under eminent do· damages where a leasehold interest is
main, it was said that the proper taken under eminent domain is the
method was to ascertain just what ,·alue of market \·alue of the unexpired
interest the tenant had in the lease term of the lease over and abo,•e the
as a whole. considering the rent he rent stipulated to be paid. To this
pays, the oblil!ations that he has and effect see the following cases:
will assume under his lease, and just
United States.-United States v. In·
what that interest is worlh and what lots (18i3; CC Ohio) F Cas No
is its market \·alue, and, that ha,·ing 15441a; United States v. Alderson
been ascertained, award that amount (1943; DC W Va) 49 F Supp 673.
to him as the ·,·alue of the property
Illinois. Corrigan \'. Chicago
taken, the remainder to (?O to the lnnd· (1893) 144 Ill 537, 33 NE 746, 21 LRA
lord. Re New York (Delance~· Street) 212; Yellow Cab Co. v. Howard (1927)
(1907) 120 App Div 700, 105 NYS 779. 2-13 Ill App 2GS.
Where nenrh' all of premises held
lowa.-Des Moines Wet Wash Laun·
under a lease pro,·iding for termina- dry v. Des Moines (1924) 197 Iowa
tion by the lessor upon sixty days' 1082. 198 NW 486, 34 ALR 1517; Korf
notice and payment or $1,500 was ,., Fleming (1948) - Iowa - , 32
taken by eminent domain, rendering NW2d 85, 3 ALR2d 270.
the premises untenantabJe so that
Michigan. - Re Michigan A\·e
upon vacation the lessee was by stat·
ule under no obligation to pa)' rent. (1937) 280 Mich 539, 273 NW 79S.
l\lisslsslppi.-Le,·ee Comrs. v. John
it was said: "If plaintiff had made
a bad bargain, and the fair rentaJ son (1889) 66 l\liss 248, 6 So 199.
l\lissouri. - Biddle v. Hussma:
value of the premises was Jess than the
rent he had agreed to pay, he was (1856) 23 l\lo 697.
New Jersey.-Newark v. Eism
released therefrom by the statute and
the owners had no recourse against (1926) 100 NJ Eq 101, 135 A 86.
him, and in such case he clearly would
New York.-Re New York & 1
have sustained no damage. But if he Bridge (1888) 50 Hun 606, 4 NYS 22'.
had made a good bargain and the fair Bernagozzi v.• Mitchell Realty C
rental value of the premises was more (1929) 133 Misc 694, 232 NYS 6G6.
than the rent he had agreed to pa)',
Tennessee.-Nashville v. ~las1
he did sustain damage. The measure
(1930) 11 Tenn App 344.
of his damage is the amount which bis
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render, which is the yielding up of the less estate to him
who has the rc\.·ersion or remainder: Coke on Littleton,
33ib. As a consequence, then, a condemnation proceeding
cannot of its own \•igor on principle operate to abate any
portion of the rent, and it therefore follows that, notwithstanding an appropriation under the power of eminent
domain of a part of the re\·ersion, the tenant remains
liable on his covenant to pay rent, precisely as he does
when the entire habitable pr~mises have been destroyed
by fire.''

On the other hand it is gener:1lly held that when the entire
leased parcel is taken by eminent domain the co,·enant to
pay rent is discharged. In sur.h a case the tenant's obliga.
tion to pay rent would be an ursecured personal liability, and,
if the rule were otherwise, it might happen in many cases
that a tenant who had no other property would reco\·er compensation for the taking of his leasehold interest based upon
the assumption that he was to continue to pay the rent, and
would sper.d the sum awarde1 or waste it by unfortunate in''estments bP.fore the end of the term, ~o that the landlord
would lose bis rent altogether. Such an arrangement would
not only be inequitable, but would probably be unconstitutional, as it would amount to deprh·ing the owner of his
security for the rent with.)ut compensation. The courts
,,·oul<l, in any cnmt, harn to allow the owner an equitable
lien upon the compem;ation, aud, as the taking would result
in the entire termination of the relation of landlord and
tenant, and lc~ve nothing for tlrn connant to operate upon,
it is more practical to ullow a taking of the entire property
to operate as a tt.?rmination of the obligation to pay rent and
to assess the damages accordingly, even if it is not easy
to justify this practice in strict legal theory.~ The same argu·
mcnt can be made when so much of the leased premises is
taken that the remainder no Jouger affords sufficient securitr
for the rent, and in such a case the landlord would doubtless
""' United States-t:niled States ,..
Certain Interests, 281 F. Supp. 342,
quoting Treatise.
Connecticut--)f. &: S. Lesser Inv.
Co. v. New Haven Rede\•. Agency,
2~ Conn. Sup. 404, 156 A.2d 200.
Illinois-Corrigan \', Chicago, lH
Ill 537, 33 N.E. i46, 21 L.R.A. 212.

Massachusetts -

O"Brien v. Ball,

119 )lass. 25.
Contra,

Ohio-Foote ,., Cincinnali, 11 Ohio
.J08, 3S Am. Dee. i3i.

48

be entitled to an equitable lien upon the tenant's award.

It

.,ould seem tbat under such conditions it would be fairer to
\)0th parties, especiaU~· when such n large proportion of the

property is taken that the tenant cannot devote the remainder
lo the use for which be leasP.d the premises, either to treat the
taJ.ing as a tennination of the lease, or to allow a proportional
aJllount of th:: re~t to be abatecl and to ha\·e4 the damages of
the respective parties assessed accord!ngly. e
When part of a tract upon which t.here is an irredeemable
ground rent is taken by eminent domain, as a ground rent is a
rent ser,·ice and not a rent charge, it will be apportioned in
relief of the tenant, although the residue would be sufficient

· security for the enthe rent.

'.i:.~ (a.]

~Code.

Leasehold interest under Uniform Eminent Domain

The l'niform Eminent Don1ain Code, drafted by the

Section !·)13 [Taking of Leasehold Interest.]
\
" (a) If all or part of the property taken includes a

~· ;1.;·

leasehold interest, the effe~t of the condemnation action
upon the rights and obligations of the parties to the
lease is governed ( 1) by the pro\'isions of the lease, and
-~ (2} in the absence of applicable pro,·isions in the lease.
~.;..~.

~

:,

~:

Ai

1~. by this section.
"(b) If there is a partial taking and the part of the
~~·
~.

property taken includes a leasehold interest that edends
lo the remainder, the court may determine that (1) the
lease terminates as to the part of the property taken but
':'i! remains in force as to the remainder and the rent re·

~.:
.
•.
1·

~

~

47

,. National Conf ere nee of Commissioners on Uniform State
f'.Laws, changes the respective rights of the parties to some
/degree in~ 1013 of the Code which pro\"ides as follows:
.~

(:;'

\;,

a>

way Comm. v. Sisson, 384 S.W.2d
2&l, citing Treatise.
47 ldaryland - Baltimore \". La·
:.A. 839, 29 Am. St. Rep. 300.
trobe, 101 Md. 621, 61 A.203, 4 Ann.
...
Cas. 1005.
Pennsrlvania-Voegtly v. Pitta·
burgh, etc., R. R. Co., 2 Grant Gas
243; Cuthbert v. Kuhn, 3 Wbart.
357.
·kansaa-Arkansaa State High·
(Rel. No. 111-8/76) (Ch. 5-~ED)

~~Illinois - Stubbings \". Evan·
A4??. 136 m. 37, 26 N.E. s77, 11

..

_)
.,..I

served in the lease is extinguish<:<l to the extent it is af·
fected by the taking; or (~) the lea::e terminates as ~
hoth the part tL1ken :inti th<' r<:mainder. if tJw part tak
is essential to the pnrpos~s of the lease. or the remaindl{
is no longer suita!.le for tlw purpo~e~ of the lease.
:

~
!

'' (c) The termination or partial t"'rmination of a lea~
under this section shall occur u c the t'a rlier of (1) the date
on which, under an order of the court, tilt' plaintiff iS
anthol'izetl tC\ take pos::.:es;;ic~1 of thr prop('rty, or (2) the
date on which title to the prope1 ty i:: transfenl·d to t
plaintiff.
· • ( d). This :sect ion 1loe::o not afft•ct or impair a lessee~s.
right to compensation if l•is leasehold interest i~ taken iii
whole or in part."
This section applies only \•;hen the pnrtie:; ha\'e not mad
pro,·ision in the lease go,·erning th-.? respecti\·e rights or t~e
parties in thl' event of condemnation. If the least> tloes c·omalli
____), such a pro\"ision, snch as a t•cnclemnation clame. it wiH g·onr11:

The Colle changes the do1~1ina11t ,.it'w discu~::-ed i11 the pr:
\'ious section that in a panial taking·. the: lcs:->el' of proper
still remains liable for the fr.II amount of the orhdnal rl'llt for
the balance of the term. but is entitled to rN:ei,.; thl' present
''alue of the future rental allocabll' to the part of the premises
taken. The Official Comment to thi:5 st•ction states that th'
rule has been widely criticized as unfair to hoth panies. a .
that the rult! is changed in the Code to ;>roddl' a more l'quita··
ble solution.
[b] Restatement view. 47 • 1 Th<' Re~tat~111ent ,·iew i:- initi
ally concerned with the effect of the taking upon a leasebol~
interest. The Restatement pro,·ill('~, in§ i".1(1 ). that '•if ther
is a taking by eminent domain of all of the leasl'<l property fo
all of the lease term, the lease is terminated.'' This po~itio
is consistent with the great majority of the cases as \\'
as with the position of the Treatise ~~t forth abon·. Howe,·e
no position has been adopted where the taking is of less tha..
the entire fee but co\·ers the entire leased portion for th
entire term of the lease.
47.1 Restatement of the Law of
Property, Second, Tentative Draft

Xl'. :?, §§ i.1-i.:?, Amerit•an
stitute (1974).

.. ere less than the entire fe(! is taken the section pro,· ides:

~i (2} Except to the extl'nt the p~!rties to the lttase ,·alidly
agree otherwise, if then· is a taking by eminent domain
less than all of the leasE.>d property or for less than all.
'of the lease term, the lease

.·of

'":~ "(a) is te1·minated if the taking significantly interferes
..with the use contemplated by the parties; and
: .. "(b) is not terminated if the taking does not sig-nifi·:cantlr inte1·fere with the use co•1templnted by the parties,
>!but the tenant is entitled to a~1 abatement in the rent.''
t

· 's to the ability of the parties to agree otherwise. this is in
'rdance with the weie-ht of anthorit,·. The comment to the
tjon 47 •2 points out th"iit an ng-n•eme~t otherwise is present
"'ere the parties so agreed that there would be no termination
be lease on a partial taldng. or. that the lease could conue as long as there was some subject matter to which the
'e could apply. Enm in the latter instance, howe\·er. where
·i~ubject ma·~rer existed, the "Len:mt couJcl be obligated to
Jinue to pay a sum equal to the rent. or the agreement could
_v~ the parties an option to terminate.

..

I;Iowe,·er, the {'Omment does state a new position regarding
conscionabilit,·. which is consistent with the Restatement of
..,~tracts pro,·i~ion on the same subject. Comment e proddes
p~rt:

_ .~~ "An agreement otherwise as to the effect on a lease.
• ~r the continuation of obligations under the lease, of a
taking by eminent domain is ,·alid unless it is unconscion~~ble. It would be unconscionable for such an agreement
.to provide for the continuation of the tenant's obligation
to pay a sum equal to the rent in the case of an entire
·taking and at tlie same time to denY him am· share of the
,condemnation award, unless the o;iginal r~nt was set at
_a. low figure in consideration of the tenant assuming the
·:risk of condemnation (in regard to unconscionable agree!llents, see~ 5.6)."
~ to the position taken where the1·e is no agreement other-

Lit\\"
(R~I.

t:o.

111-6/76)

ICb.

5-~ED)

wise the view is in the minority, and in accord with the
Treatise.47 •3 In focusing upon the effect of the condemnation:
Ut)Oll the contemplated use the Restatement take~ the rational.,
approach that in the case where the taking is substantial
enough to interfere significantly with the eontemplated use;
the lease should be terminated as the tenant's expectations,
will be defeat•.:d. In addition, the condemnation award should:·
be allocated between the landlord and t~nant. 47 · 4

-".insignificant if money is expended to rehabilitate what is
i taken, thereby !Daking it useable for the purpose contem'ted by the parties. In such a case it is pointerl out that
"·a interference is more than insignificant, unless the landlord
'ti.fies the tenant promptly that he will make such expenditure
Uiis own cost and can and does provide the needed rehabilita.oii within a reasonable time.

When such a taking significantly in•.erferes with a contemplated 'Jse it may be a·difficult questir.n of fact. The comment,
to the section merely provides that :r all of the leased prop.·
erty is taken and the taking is for the entire unexpired p~riod _
of the lease, the taking pre\"ents the eontemplated use. "here.
there is a taking of the entire leased property for less than·
the unexpired period of the lease, unless such taking is for·
a very short period of time, this. Jikewise significantly inter~·
feres with the use the parties contemplated would be made of
the leased property. 47 ' 11 •

··rst, where there is a taking significantly interfering with the
·~templat~d use, no prodsion allowin5 the tenant to continue
~ lea~e with an abatement for rent fa made. It was felt that
do so would force a landlord, who is in no way at fault to
pt a substantially different arrangement from the ~ne
eg~tiated. Second, the rent abatement begins when the
:~~d property must be given to the condemning authoritv
47 7
-·not before. • Finally, the abatement increases wh;t
. 9D:ld otherwise be the landlord's share of the condemnation
ard.47.a

The opposite situation. where the taking does not signifi-_cantlv interfere with the contemplated use, is covered by
allO\\~ng a rent abatement. althouJh not terminatin~ the lease:
In such a case, there is neither reason to terminate nor reason.
to expect full rent. As the comment sue:~ests. the situati~ll!
where the taking possibly may not significantly interfer? w1t1!
the contemplated use of the lease<l property will be those.
where the taking is only of some definable portion of the pos
sessory use or only of some nonpossessoI"y interest in the
leased property. Such taking may be for the entire unexpired
lease term or only some part of it. The comment states:

wm

"The test in such situations
be whether the intef
ference, if nny, with the use of the leased property. co~
templated by the parties is so slight that a tenant demo
of going forward with the lease would disregard it. "'1:

In addition, the comment suggests that the interference wi
the use of the leased property by a taldng might turn out :
47.3See§12.42(1] supra.
See discussion sn/ra. regarding the allocation of the award.
47.4

47.11

See

Restatement,

supra,§ 7.1, Comment b.
47.CI

Ibid.

N

~.:·

:As to rent abatement, a number of it.ems should be noted.

'•$

or a discussirn of the actual apportionment of the aw1p~
§ 12.4:2, infra.
\

1~'."~enant from year to year.

~

~,te~ant from year to year with a covenant of renewal mav
:V~1.~1s damages assessed with reference to the covenant, 0
i•
4

~{d.

4 8

Comment c.

~· See Restatem'?nt §§ i.2 and

~=-

~gland-Bourne
.•Q.B.B.15.

1

'" Liverpool,

~.·
~·

.,. a-Sallas ,., State Road
2'lo So.2d 378.
.
~"'I-.

, torm Lake v. Iowa FaJls,
· R. Co., 62 Iowa 218, 17 !-1.W.
·r·
ki'-City of Ashland v.
· 1147 S.W..2d 52'l, citing 'l'rea-

~·.

· York-Matter of William St.,
l:d 678 i Storms v. Manhattan
~

Ry. Co., li8 N.Y. 493, i1 X.E. 3, 66
L.R.A. 625.
Pennsylvania-Northern Pennsylvania R. R. Co. v. Daris, 26 Pa. 238.
\Vhen the lease provides that at. its
termination the landlord must pay
for the tenant's improvements 'or
renew the lease, the expectation of
renewal must he considered. McOoldrick v. IGng, 8 Can. Exch. 169.
In Witman v. Reading, 191 Pa.
134, 43 A 140, it was held that when
a lessee has obtained an extension of
his lease for a term of years under
circumstanCP.s which would prevent
the lessor, in equity, from revoking
the lease arbitrarily on the ground
(Rel. No. Ul-8/76)

(Cb. 5-NED)

§ 5.23[4]

LA w OF E~llNE~T omIAI!\

J:".11.Vl' .C.P.J.

but a mere expectation of renewal, ba$ed on e\·idence that t.
landlord and tenant were mutually satisfied and were likely'
perennially renew cannot be considered by the courts.411 ~
(Te:rt co>1ti1111ed 011 page 5-1

a

n..;.HJ

.: to the tenants' legal rights.
s1 rights :ire all that must
for. Eveo if such inteotions

,. lo the saleable \'alue of the
'the addition would represent

v" ...........au•

49 United Sta.tes-Scullv '" l:nited
States, 409 F.2d 1061, ci ting Trea·
t.ise. The court said:
0

"It is abundantly clear that to rea!i

a right of renewal into the present

~

lease would not be a fair interprela·
tion, even in ,;ew c.f an undl!rstand·
able sympathy for the lessee in this
context. It is one thing to rely upon
custom and usage to clarify inciden·
tal problems of lease interpretation.
but it is quite another to extend the
term or duration of the ten:mc~·
through such dubious means. Aside
from the obstacle presented by the
Statute of Frauds, it is necessary to
reflect upon the additional confusion
that would be created if an leasehold
estates were extended in lhe face of
explicit language to the contr31'y. The
effects of such a policy upon the sta·
bility of leasing arrangements is ob·
\'ious. There is little wonder that the
lessee has been unable to cite even
one instance in which a court has so
held. The present lease pro,;des 'for
a term of one year commeocing
March 1, 1965, and ending the last
day of February, 1966.' To say that
it is a fair interpretation to lengthen
the clear 1111d unambiguous teno
provided in the lease, would be tanla·
mount to a judicial revision of the
lease agreement and cannot be con·
doned.

u ........ L•J

a :1peculation on 11 ehancl!. not a legal
right.' Irl. nt i65. We conclude that
the les!St!e of a one ~·ear term is
not l'ntitled to re1:0,·er the market
value added by a mere expectation

( Foou1ote continued
that the requirewetJt of the statute of
frauds was not complied \\'ilh in the
t>lCtension, the lessee bas sueh interest
in the property as is subject to in·
jury and rlamage by the! exercise of
the power of eminent domain.

~

011

:1.
c
\'\)

page 5-101)

"The lessel' contends in the al·
'th·e. that e• t>n if hi~ le:iseholcl ·
is "iewed :1s a simple ont- ~·ear
ht- is ue,·erthele:;,; entitled to l'eo:l·the a1110·1nt that would ha\·e bee11.
l·t-in•J had the least' been sold in ·
opl'n 111arke1. F.s;:.enriall~-. the
menr is that rhe likelihood of ren
added to thl! ,·alu1: of the lease;
Goveuunent's oblig:i:ion in lmng_
just compensation is mt'asured ·a
terms of market \'alut>; the renm:
e~pt'ctaner is reflected in the ti
111a1 ket ,·alut• and :herefot·e must"'.
1·l'c•>\'t'l·ablr. Thi,, :iri;umenl l1as t.
cm ,;itlered in t:nited States ,., p,
'.\lotor Co .. 32i r.s. 3i:!. 66 S.,·
591i. 90 L.Ed. i29 119.i6). where
Supre111l' Cou1·t 1101ed rh:it •the
that :.omr t<'nant"' h:ul 1•1·1·upil'd t
len~t'11old,,. h,· mutual 1·•111,.t>nt for 11
period~ of ~:e:irs Joi!;. not add to ti
rights." Id at 350 n. 9. 66 S.C~
601. rhe Court 1iuoted wi:h npproi_
and at :.ome leneth. from EmerJ~·
Boston Tl'rminnl ~Co .• liS )fa..s. l;
59 ~.E. i63 (1901 ), wht>re Hali
J .• dt'terininec1 that thl' c:ompen~
to be pnid for the c·ondeum3tioa;
propert~· held b~· a lessee could;
include thl' ,·alue of an e~peelA
that the short tt>rm ten:uu·\· woul{
renewed. Just :t!i in thl' {'~;,e 3q·
the owner's habit of renewing·
lease prompted the les:.ee to ~
claim for the enhanct>d ,·alue o~
leasehold.
The
Court de
'Changeable intentions are not
terest in land, and although no ~· 1
such intl'ntions·m11\' ha,·e added P:
tieally lo the \'alu; of the petili
holding, they could not be
into account . . • • They

·m
·in

~
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

ADAMS OUTDOOR ADVERTISING, INC.,
Plaintiff,

v.

CH 97-869

SNYDER PLAZA PROPERTIES, INC.,
Defendant.

PLAINTIFF'S REBUTTAL BRIEF
To:

The Honorable Thomas F. McPhaul, Commissioner in Chancery
The plaintiff, Adams Outdoor Advertising, Inc., respectfully submits the following brief in

response to Snyder Plaza's reply brief in this matter.
Although flawed, Snyder's position is simple. It boils down to the contention that the
Adams' lease had only thirty months to run, and that its cash flow therefore generated a minimal
discounted present value. Snyder ignores the decades-long use of the property, and the fact that
but for the condemnation continued renewal of the lease was inevitable.

Snyder's expert,

Hatfield, was influenced solely by the billboard's location and cash flow. He totally cast aside the
substantial evidence relating to the proper appraisal of billboard leases as an integral part of the
tenant's advertising "package."
Turning to the law, Snyder contends that renewal beyond thirty months was specul_ative as
a matter oflaw, citing Scully v. United States, a 1969 Tenth Circuit case, for the proposition that
the "expectation of renewal ... cannot be considered by the courts." His other authority consists
of two Virginia cases, Exxon v. Mand Q Holding Corp. and Norfolk Southern v. American Oil
Company (both of which support the proposition that the lessee is entitled to share in the

condemnation award). This case, Snyder suggests, is a foregone conclusion. He urges that
billboard lease is no different from any other commercial lease.
If the solution were as simple as that suggested by Snyder, Nichols would not have addetl

its 59-page Chapter 23, dealing with the unique subject of billboard condemnation. If there wJ
nothing unusual about billboard leases, the courts would not have found it necessary to repeatedl
grapple with these difficult issues.
Clearly, the potential for renewal was a factor which should influence valuation this cal
Snyder's reliance on Scully ignores the line of authority found by the later United States Suprele
Court decision of Almota Farmers Elevator and Warehouse Company v. United States, 409 Ul
4 70, 35 L. Ed. 2d I , 93 S. Ct. 791 ( 1973 ), specifically cited in Adams' opening brief at page

r-

Snyder further ignores the authority applying this principal to the billboard industry, found fi!r
example in City of Johnson City v. Outdoor West. Inc. (copy attached). There the Tenness e
Court of Appeals found that the likelihood of renewal was a factor to be considered, and observ d
that "the contingency of the lease's renewal or cancellation . . . was no more remote · r
speculative,, than other factors such as rezoning. The evidence in this case is uncontradicte ,
even conceded by Hatfield, that but for the condemnation renewal was virtually inevitable.
Finally, Snyder's analysis ignores the uncontradicted evidence that the appraisal If
billboard leases is governed by different criteria and market realities than those applied by Snyd r.
Snyder relies upon the opinions of an expert who was totally unfamiliar with the subject, a d
whose testimony should be discarded. As Nichols points out, the problem here is "more with

1

e

appraiser than the appraisal methodology." §23.04[4][e].
It is always tempting, and often effective, to simplify the issues. In this case, however, he
Court must resist the surface appeal of this approach and face the truly difficult issues present d.

The principal laid down in Almota requires that the potential of renewal be factored in. The
realities of the industry, commented on in Eller, establish the appraisal methodology which should.
be followed in this case.
UTDOOR ADVERTISING, INC.

By:

Joseph L. Lyle, Jr., Esq.
KAUFMAN & CANOLES, P.C.
Suite 700, 2101 Parks Avenue
Virginia Beach, VA 23451
(757) 491-4030
Counsel for Plaintiff

CERTIFICATE OF SERVICE
This is to certify that a true copy of the foregoing Brief was mailed to opposing counsel
111
on the 4 day of June, 1998.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
ADAMS OUTDOOR ADVERTISING, INC.,
Plaintiff,
vs.

CH97 869

--------------·-r~
n n ~~·
f L. ·, ~.~'.- . , . ..
Defendant.
1
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SNYDER PLAZA PROPERTIES, INC.,

i·

•

December 15, 1997, January 8, 1998, and participated in a telephonic de bene esse deposition o
February 17, 1998. Plaintiff, Adams Outdoor Advertising, Inc., (herein "ADAMS") was
represented by Joseph L. Lyle, Jr., Esquire, of the firm of Kaufman and Canoles, and the
Defendant, Snyder Plaza Properties, Inc., (herein "SNYDER") was represented by Morris H.
Fine, Esquire, of the Firm of Fine, Fine, Legum & Fine. On behalf of the Plaintiff, Gardner
King, Donald T. Sutte and Gregory A. Hanson testified, and for Defendant, Louis D. Snyder an ·
Bruce F. Hatfield appeared and offered evidence. The transcripts of the testimony and the
exhibits are filed with this Report.
I. FACTS.
On January 10, 1990, SNYDER rented to ADAMS in two (2) separate leases four (eight
faces) billboard signs on SNYDER'S property improved as a parking lot and located on the wes
side of Saint Paul Boulevard between City Hall Avenue and Plume Street in Nofolk's downto ,
199569.1
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section. The site is surrounded by office buildings and the Municipal courts complex (Plaintiffs
Exhibit Nos. 5 and 16). Each billboard measured twelve feet (12') by twenty-five feet (25') and
was erected on an I-beam structure. One set of signs faced Plume Street and the second set faced
City Hall Avenue. The Leases provided for an initial term of three years beginning on April 1,
1990, with automatic renewal for an additional five (5) year period. They were to expire on
March 31, 1998. However, the property upon which the billboards were erected was acquired
through eminent domain proceedings by the City of Norfolk on July 15, 1995. The signs were
leased for a total rent of six hundred and 00/100 Dollars ($600.00) per month and were ordered
to be removed by the City on September 1, 1995, leaving thirty one months of the unexpired
terms. The leases contained the following clause with respect to the exercise of eminent domain:
"9. In the event of condemnation or threat of condemnation, Lessee shall have the
right to timely participate in any condemnation award or settlement to the extent
of Lessee's damage for the loss of revenue of the structure; the costs of removal
from the above-described premises; replacement costs; and, the loss of its
leasehold interest and other related damages." (Plaintiff Exhibit No.5)
The evidence was limited to the value of the leasehold interest. The cost ofremoval of
the sign and replacement costs were not addressed in the proof and there was no evidence of
"other related damages". The signs were considered to be legal non-conforming signs according
to ordinances of the City of Norfolk. They were constructed in 1953 and renovated in 1988.
Neither sign could be relocated (Tr. 12/15/97, p.18).
II. ISSUE

Paragraph 1. of the Decree of Reference states the only issue:
"FROM THE SETTLEMENT PROCEEDS REFERRED TO IN A
SETTLEMENT AGREEMENT BETWEEN THE CITY OF NORFOLK AND
SNYDER PLAZA PROPERTIES, INC., DATED JUNE 10, 1996, THE
199569.1
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COMMISSIONER SHOULD DETERMINE THE AMOUNT, IF ANY, TO
WHICH ADAMS IN ENTITLED, AS A RESULT OF ANY CONTRACTUAL
OR CONDEMNATION RIGHTS IT MAY HAVE."
ill.

APPRAISERS
A.

DONALD T. SUTTE

Plaintiff's principal expert witness, Donald T. Sutte, is an acknowledged specialist in
evaluating outdoor advertising boards, and a member of the American Institute of Real Estate
Appraisers. He calculated the fair market value of the ADAMS' leasehold at $112,300.00 (Tr.
12/15/97, p. 47). Mr. Sutte pointed out the importance of the signs' exposure to traffic,
indicating that the billboards in question were extremely well located. He compared the
appraisal of outdoor advertising leases to that of an office building or apartment building. The
emphasis, he stated, must be on "Income History". Mr. Sutte reviewed the 1994 and 1995
figures from ADAMS' income and occupancy records. He found that the occupancy rate was
ninety percent (90%) which he characterized as "very strong".
Of the three traditional approaches to value: (1) Cost; (2) Income; and (3) Sales
Comparison, Mr. Sutte selected the Income Approach (Tr. 1115/97, p.62). In addition, Mr. Su
stated he used market comparisons from sales on a national scale in his calculations. However,
there were no comparable sales or leases from the Tidewater, Virginia area. He assumed that t e
ADAMS leases, although they had only thirty-one months to run at the time of the taking woul
" ... remain on the property for a very long period of time". These leases were characterized b
Mr. Sutte as "typical leases", and he stated the expiration date of such leases is of little, if any,
consequence. On cross examination, Mr. Sutte agreed that his appraisal of a leasehold interest
and a fee simple interest would be the same {Tr. 1115/98, p. 140).
199569.1
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(By Letter Agreement dated January 12, 1998, the written appraisal reports of Mr. Sutte
dated September 9, 1997, and Gregory A. Hanson dated October 1, 1995, have been introduced
into evidence as Commissioner's Exhibits Nos. 1 and 2, respectively. On page 44 of
Commissioner's Exhibit No.1, Mr. Sutte's comparable sales are listed.)

B.

GREGORY A. HANSON

Gregory A. Hanson (MAI), an employee of Jonak & Company, appeared on behalf of
Plaintiff ADAMS, and testified that in his opinion, the fair market value of the ADAMS
leasehold interest is $84,000.00. Mr. Hanson stated he used the sales comparison and the income
capitalization approach to reach this conclusion. Using the ADAMS figures he testified the two
year history of rates and income showed a possible average annual income of $21,173.00 ($441
per month, per panel). After deduction for average occupancy rates he arrived at an annual
income of $19,678 ($410 per month, per panel). According to Mr. Hanson's study, sales of
small groups of individual sign structures are rare in the market place and difficult to locate and
verify. He was able to locate only two (2) "sales" transactions occurring in the City of Virginia
Beach, Virginia, between the same parties in support to his historical, national data. It was his
position that the Sales Comparison Approach is the most perceptive and was given primary
emphasis, as opposed to Mr. Sutte who relied more heavily upon the Income Approach (See
Page 18, Commissioner's Exhibit No. 2). Mr. Hanson's comparable transactions, like those of
Mr. Sutte, were sales rather than leases and national rather than local (Commissioner's Exhibit
No. ~"Market Data Schedule"). He applied a capitalization rate of 10.3% to the average income
of each of the eight billboard faces.

199569.1
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Mr. Hanson, a former employee of ADAMS, pointed out that outdoor advertising
structures are a shrinking inventory in the market. Like Mr. Sutte, he did not consider the
expressed duration of the leases as relevant in arriving at his.appraised value (Tr. 1/8/97, p. 43).

C.

BRUCE T. HATFIELD

On behalf of Defendant SNYDER, Bruce T. Hatfield (MAI), a self employed appraiser
since 1983, found the market value of the leasehold estate to be $21,500. He inspected the
property, the surrounding neighborhood, and adopted as his statistical basis the Income History
for 1994 and 1995 and the ADAMS Plant Operating Expense History from the report of Mr.
Hanson (Tr. 1118/98, p.109; Commissioner's Exhibit No.2). Mr. Hatfield's experience in
outdoor advertising was limited. He had not appraised a billboard leasehold since the 1970's a d
relied upon the representation of ADAMS through its appraiser, that ADAMS operating
expenses were 45% (Tr. 1/8/98, p. 101 ). In his deliberations, like his predecessors, he
eliminated the cost approach to value. Mr. Hatfield adopted the Income Approach modified by
his knowledge of the area and the likely progress of the downtown development. He was of th
opinion that the leasehold interest had a life of possibly five (5) years remaining at the time of
taking (Tr. 1/8/98, p.113). Mr. Hatfield emphasized he was dealing with the value of a short
term leasehold interest, not a sale. He therefore used the present value of the income stream over
his estimate of the remaining life of the Leases. In his opinion, market sales of long term lease ,
the value of sign businesses or sign sales are not applicable to the ADAMS interest.
Mr. Hatfield's calculations are contained on page 13 of Defendant's Exhibit No. 7. Th
are based upon the two (2) lease contracts which, according to Mr. Hatfield, is the more
appropriate standard:
199569.1
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"These two signs -- this leasehold estate of these two signs is created by a lease
instrument. .. Nobody is going to pay you the same thing for a sign that can rent
out for 20 years as one that will rent twenty or thirty months. So its a -- I'm
dealing with two signs created by two leases and not an overall sign business --"
On cross examination, Mr. Hatfield acknowledged that he prepared for the appraisal by reading
an Appraisal Institute book prepared by Mr. Sutte. However, he found the treatise not altogether
applicable to this case because he was not evaluating a business. Like his colleagues opposing
he could not locate comparable transactions involving signs with short term leases (Tr. 118/98, p.
144).
III. RECOMMENDATION
A. The Effect of Lamar.

In Lamar Corporation vs. City of Richmond ( 1991) 241 VA 340, 402 SE 2d 31, the
Virginia Supreme Court adopted the principle that the value of billboard signs are included with
the condemnation award of the fair market value of the property taken and should not constitute
an independent claim. In the case at bar, the parties acknowledged in their agreement that the
value of the "leasehold interest and other related charges would be awarded to Tenant"
(Plaintiffs Exhibit No.5, Section 9). As a result of this contract provision, the "loss of revenue
earned by the structure" is expressly made on element of the damages contemplated by the
parties. The undivided Fee Rule of Lamar thus is not applicable to this case.
B.

The Duration of the Leases.

The unexpired portion of the leases, thirty-one {31) months, facially represents the limit
of Plaintiffs recovery. The better reasoned view, however, considers the history or past
experience with the individual signs under the lease. The billboards at Plume Street and City
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Hall Avenue were erected before 1968 (Plaintiff's Exhibit No.3). They were leased over the
years to ADAMS or its predecessor for short tenns (Plaintiffs Exhibit No.4). From the evidenc
there is a good likelihood that the leases would be renewed until the site was converted to
develop office buildings, multifamily high rises and the like. Mr. Hatfield saw that day to be no
more than five (5) years from the date of the taking:
"A Well, I also look at this property as -- in the terms of what the overall market
in downtown Norfolk would say. I cannot tell you for sure that at the end of the
thirty months they wouldn't agree to roll over another year or two years or three
years. The demographics of downtown Norfolk, though, would dictate that
sometime within a five-year period this property would fall to development or be
sold. The property owners would do something with the asset which, at the time,
the lease would no longer be in force." (Tr. 1/8/98, p. 113)
There was no evidence to contradict the Hatfield opinion on this point. It cannot be seriously
contended that the value of a leasehold interest with thirty-one (31) months remaining on the
lease is equal to fee simple ownership of the property. However, the cases addressing the
possibility of extending the value into an additional term not yet negotiated have support.
The Supreme Court of the United States in 1973, in a 6-3 opinion, quoted Judge Friendly
of the Second Circuit Court of Appeals in United States v. Certain Property, Borough of
Manhattan, 388 F2d, at 601:
"Lessors do desire, after all, to keep their properties leased, and an existing tenant
usually has the inside track to a renewal for all kinds of reasons -- avoidance of
costly alterations, savings of brokerage commissions, perhaps even ordinary
decency on the part of landlords. Thus, even when the lease has expired, the
condemnation will often force the tenant to remove or abandon the fixtures long
before he would otherwise have had to, as well as deprive him of the opportunity
to deal with the Landlord or a new tenant -- the only two people for whom the
fixtures would have a value unaffected by the heavy costs of disassembly and
reassembly. The condemnor is not entitled to the benefit of assumptions, contrary
to common experience, that the fixtures would be removed at the expiration of the
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stated term." Almota Farmers Elevator and Warehouse Co. v. United States 409
US 470, 35L Ed2d l, 935 CT 791 (1973).
In City of Johnson City vs. Outdoor West. Inc., 1996 W.L. 72617 {Tenn. App.I), the position is
also articulated in condemnation of billboards:
"At the time of the taking, Outdoor West had maintained a billboard on the
subject property for sixteen years. The current lease, which was at least the third
between Outdoor West and the property owner, had seven years and eight months
remaining on its ten-year term. Although the lease did not contain a renewal
provision, it was the custom of Outdoor West to renew its leases, and it was the
company's intention to renew the subject lease. The lease provides that either
party can cancel the relationship by giving six months' written notice to the
other... We find that the trial judge did not err in allowing the jury to consider the
expectation of a renewal of the lease. Given the fact that this lease had been
renewed at least twice before, it was not unreasonable to predict that it would be
renewed for an additional ten-year term. This is not to say that it necessarily
would have been renewed; nevertheless, the probability of a renewal, as
incorporated into one witness' opinion of the leasehold's value, could properly be
considered by the jury along with the other relevant evidence on value."

C. Atwlication oflncome A1mroach.
The gross award in the City's condemnation settlement represents the fair market value of
the fee simple interest and all other interests in the property, including leases. The leases in the
case at bar would be characterized as short-term leases, constituting only a small portion of the
fee, Orgel on Valuation under Eminent Domain, Vol. I, 2nd ed. § 126. The fair market value of
the leasehold interest is generally assumed to be the excess of the value of the lease on the
market over the contract rental reserved in the lease instrument. In arriving at the market value
of the lease, the question becomes whether or not the "income" approach, i.e. capitalizing the
present worth of the rental income from the signs themselves over the remainder of the leasehold
term or estimated likely term, can be properly applied in Virginia.

199569.1
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A collection of authorities is found in Eminent Domain: Determination of Just
Compensation for Condemnation of Billboards or Other Advertising Signs at 53 ALR 3rd 1122.
The essential distinguishing element is that the property itself must be income-producing rather
than being simply the site of an advertising business, especially when the talcing results in the
removal of the Tenant's signs. The business goes on.
Virginia has not specifically adopted the gross rent multiplier or income approach in the
valuation of a leasehold interest in outdoor advertising billboards. However, in Exxon Com. v.
M&Q Holding Corp. (1980) 221Va.274, 269 SE 2d 371, in passing upon the value ofleasehol
improvements, the Court equated "market rental" to "economic rental" in reaching the amount
from which the contract rental should be deducted for the remaining number of months in the
term. In reaching the fair market value or the "economic rental" of a lease or a leasehold interest,
it is not unreasonable to consider among the elements of value the ability of the leased property
itself to earn income. As indicated by the evidence, the parties to the leases had no misgivings
about this approach to value.
The estimates of value of plaintiffs appraisers, Sutte and Hanson are weakened by their
approach to ADAMS as fee owner rather than as a Tenant. They maintain that a lease with an
unexpired term of thirty-one months is tantamount to fee simple ownership. At best the case
authority is willing to accept the argument that the leases will likely end ''within a five (5) year
period" from the date of the take (Tr. 1/8/98, p. 113) as asserted by Mr. Hatfield, the appraiser
most knowledgeable of the area who alone recognized the limitations of the individual leases.

199569.1
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IV.

CONCLUSION

Accepting the Sutte figures taken from the ADAMS records and relied upon by each of
the appraisers engaged in this case in conjunction with the parties' agreement concern allocation
of condemnation proceeds the following calculations of the value of the ADAMS' leasehold
interest are reasonable and represent the Commissioner's recommendation:
Annual Economic Rental of Signs

$31,200 (Plaintiffs Exhibit 130)

Less Vacancy Loss (10%)

($3,120) (Commissioner's Exhibit No.I, p.42)

Effective Gross Sign Rental

$28,080

Less Total Sign Expenses
(49% or $13,759 less Contract Rent)

($ 6,559) (Plaintiffs Exhibit No. 13E)

Contract Rent

{$ 7,200) (Plaintiffs Exhibit No. 5)

Net Annual Sign Rental

$14,321 (Plaintiffs Exhibit No. 5)

Monthly Net Sign Rental

$1,193

Total Income for Sign Rental [Remaining Term of Lease
(31 months) and probable renewal (29 months)]

$71,508 (Tr. 1/8/98, p. 113)
$61,731.05; together with
interest from September 1995

Present Value of ADAMS' leasehold interest
(based on 5.97%, the rate of a five (5) year
US Treasury Note on July 15, 1995)

It is the Commissioner's recommendation that costs be assessed equally against the
Parties:
Thomas F. McPhaul - Commissioner's fee
(20 hours at $125.00 per hour)

$2,500.00

Frey Reporting Service - Transcript

$2,698.26

Total

$5.198.26
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Respectfully submitted,
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Thomas F. McPhaul, Commissioner in
Chancery for the Circuit Court
of the City of Norfolk, Virginia

CERTIFICATE OF MAILING

In conformity with the requirements of Rule 2.18(c), the undersigned has mailed copies
of this report to Morris H. Fine, Esquire, Fine, Fine, Legum & Fine, P.A., 2101 Parks Avenue,
Virginia Beach, Virginia Beach, Virginia, 23451, counsel for Snyder Plaza Properties, Inc.; an
to Joseph L. Lyle, Jr., Esquire, Kaufman & Canoles, P .C., Post Office Box 626, Virginia Beac
Virginia 23451-0626, counsel for Adams Outdoor Advertising, Inc., and this certificate is noti e
to them that this Report, transcript of evidence and exhibits will be filed in the Clerk's Office o
this Court on the 13th day of August, 1998.

Thomas F. McPhaul
Commissioner in Chancery
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

ADAMS OUTDOOR ADVERTISING, INC.,
Petitioner,
v.

CH 97-869

SNYDER PLAZA PROPERTIES, INC.,
Respondent.
PLAINTIFF'S EXCEPTIONS TO COMMISSIONER'S REPORT

Comes now the plaintiff, Adams Outdoor Advertising, Inc., by counsel, and respectfully
excepts to the report of Thomas F. McPhaul, Commissioner-in-Chancery, on the following
grounds:

1)

The issue of value of the subject leasehold, which is the sole issue in this case, was

dealt with solely through expert testimony. Adams' experts provided the sole credible expert
testimony in the case, and the testimony of Mr. Hatfield should have been disregarded.

2)

The commissioner erred in concluding that Adams' experts approached Adams as

a fee owner rather than as a tenant. The record clearly shows that the appraisers acknowledged
Adams' status as tenant, and drew heavily on comparable transactions involving leaseholds rather
than fee simple ownership.

3)

The commissioner should have accepted the valuation conclusions of Adams'

expert who is the preeminent authority on the subject of valuing billboard leaseholds.
i\I j:'•

;•,u·J
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ADAMS OUTDOOR ADVERTISING, INC.

By:

Joseph L Lyle, Jr., p.q.
KAUFMAN & CANDLES, P.C.
Suite 700, 2101 Parks Avenue
Virginia Beach, VA 23451
757-491-4030

CERTIFICATE
I certify that a true copy of the f~gjp.g Exceptions was delivered to Morris H. Fine,
Esq., counsel for the Respondent, this
i~ay of August, 1998.

800,0069.01

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
ADAMS OUTDOOR ADVERTISING, INC.
Plaintiff,

CH97-869
vs.

SNYDER PLAZA PROPERTIES, INC.,
Defendant.

EXCEPTIONS TO THE COMMISSIONER'S REPORT
The Commissioner erred as follows:
1.

Finding on page 7 that "there is a good likelihood that the leases would be
renewed" which is speculation.

2.

Finding on page 7 that "cases addressing the possibility of extending the value
into an additional term not yet negotiated have support" which is speculation.

?

3.

Finding on page 9 that Exxon Corp. and M & 0 Holding Corp. permitted gross
multiplier or income approach.

4.

Finding on page 9 that "estimates of value of plaintiffs appraisers, Sutte and
Hanson, are weakened by their approach to Adams [plaintiff] as fee owners rather
than as Tenant. They maintain that a lease with an unexpired term of thirty-one
months is tantamount to fee simple ownership." The Commissioner nonetheless
accepts their testimony in part as to value.

5.

On Page 9, in accepting a 5 year lease term when there was only 31 months left on
the lease.

AUG 2 l 1998
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6.

On page 10, in recommending that the Sutte figures be the basis of the finding.

7.

On page 10, in recommending that $61,731.05 with interest from September,
1995 be the value of the leasehold interest.

8.

In finding and recommending that the figures set forth on page IO of his report ar
reasonable.

9.

In recommending that the costs be equally assessed.

10.

In failing to permit Danny Snyder, owner, to testify relative to value.

11.

In permitting over objection of counsel the testimony of Sutte and Hanson relativ
to leasehold interest and value when they testified not as to leasehold interest but
national sales of businesses not this leasehold interest.
SNYDER PLAZA PROPERTIES, INC.

Of Counsel

MORRIS H. FINE, ESQUIRE
FINE, FINE, LEGUM & FINE
Pavilion Center
210 I Parks Avenue, Suite 601
Virginia Beach, Virginia 23451
(757) 422-1678

CERTIFICATE OF MAILING
I certify that on August 20, 1998, I mailed a true copy of defendant's Exceptions to the
Commissioner's Report to Thomas F. McPhaul, Commissioner in Chancery for the Circuit Co
of the City of Norfolk, Virginia and to Joseph L. Lyle, Jr., Esquire, Kaufman & Canales, P.C.

Post Office Box 626, Virginia Beach, Virginia 2~'. ~
Morris H. Fine
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FOURTH JUDICIAL CIRCUIT OF VIRGINIA
CIRCUIT COURT OF THE CITY OF NORFOLK

EVERETT

A. MARTIN, .JR.

100 ST. PAUL'S BOULEVARD

.JUDO!!:

February 24, 1999

NORFOLK, VIRGINIA 23510

Joseph L. Lyle, Jr., Esq.
Kaufman & Canales
P.O. Box 626
Virginia Beach, Virginia 23451
Morris H. Fine, Esq.
Fine, Fine, Legum & Fine
2101 Parks Avenue, Suite 601
Virginia Beach, Virginia 23451

Re:

Adams Outdoor Advertising, Inc. v. Snyder Plaza Properties, Inc.
Chancery No.: C97-869

Dear Gentlemen:
I have reviewed the Commissioner's report, the portions of the transcript to
which you referred, and the legal authorities cited. I believe all the exceptions should
be overruled.

You only argued two of the exceptions at the hearing: the Commissioner's
method of valuation, and whether Adams could be compensated for 29 months
beyond the end of the specified lease term. The Commissioner's valuation method
was supported by the evidence, and he was not required to adopt the gross income
multiplier approach recommended by Mr. Sutte.
Under the circumstances of this case it was appropriate for the Commissioner
to award Adams compensation for the additional 29 months. Although not
controlling, the U.S. Supreme Court upheld an eminent domain award to a tenant that
included the value of an expectancy of a renewal of the lease. Almota Farmers
Elevator~ Warehouse Ql. v. ll.S.., 409 U.S. 470 (1973). Here, the Commissioner
found that Adams or its predecessor had leased the billboards since 1968. The lease in
effect at the time of the July 1995 taking had an original term of April 1990 to March
1993, and a five year renewal option that been exercised and that expired in March
/ Of
1998. The lease also provided in paragraph 3 that at the expiration of the five year
lP \
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February 24, 1999
Joseph L. Lyle, Jr., Esq.
Morris H. Fine, Esq.
Page Two

renewal "It shall continue year-to-year thereafter unless terminated by either party
with at least thirty days written notice."
Virginia law gives certain protections to business expectancies in tort. See for
example, Chaves v. Johnson, 230 Va. 112, 335 S.E.2d 97 {1985). This, of course, is a
contract case. However, given the twenty seven year relationship between the parties
the terms of the lease, the nature of the leasehold, the relatively short expectancy for
which the Commissioner awarded compensation, and the economic conditions in the
area of the signs at the time of the taking as found by the Commissioner, I do not fin
his award speculative or a re-writing of the lease.
Mr. Lyle shall prepare the app~opriate decree.
Sincerely yours,

Everett A. Martin, Jr.
Judge
EAM,jr/kms
cc:

Thomas P. McPhaul, Esq.

MAR 19 1999

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
ADAMS OUTDOOR ADVERTISING, INC.,
Plaintiff,

v.

IN CHANCERY NO. CH97-869

SNYDER PLAZA PROPERTIES, INC.,
Defendant.
ORDER

THIS CAUSE came on to be heard upon the pleadings filed by the respective parties
herein; upon the report of Thomas F. McPhaul, Commissioner in Chancery; the exceptions of the
Plaintiff and Defendant and the exhibits filed therewith; and upon the briefs and arguments of
counsel.
UPON CONSIDERATION WHEREOF, and for the reasons set forth in this Court's
Opinion Letter of February 24, 1999, the Court does ADJUDGE, ORDER and DECREE as
follows:
1.

The Commissioner's valuation method was supported by the evidence, and is

hereby approved and confirmed. The Plaintiffs exceptions relating thereto are hereby overruled.
2.

In his valuation of the Plaintiff tenant's leasehold interest, it was appropriate to

award compensation for a period beyond the stated tenn of the lease, based on the reasonable

.

~l

expectation of renewal, which expectation is supported by the evidence in this case. The

H"--L G Defendant's exceptions as to this issue are hereby overruled.
l-C\ '
-r- i ~·
- .D
3.
All the other exceptions of both the Plaintiff and the Defendant to the
"'I..

Commissioner's Report are hereby overruled.

44G

Accordingly, the Court hereby awards judgment in favor of the Plaintiff, Adams Outdoor
Advertising, Inc., against the Defendant, Snyder Plaz.a Properties, Inc., in the amount of Sixtyone Thousand Seven Hundred Thirty-one and 50/100 ($61,731.50) Dollars, plus judgment
interest at nine (9%) percent per annum from September 1, 1995.
Both parties, by counsel, duly objected and excepted to the Court's rulings herein.
Nothing further remaining to be done in this cause, the same is hereby dismissed from th
docket.
ENTER: ~

f <tJ f'1,C'(,ci

Everett A. M6t-dW:~r., Ju~~a
JECTED AND EXCEPTED TO IN PART:

EN, OBJECTED AND EXCEPTED TO IN PART:

Morris H. Fine, Counsel for Defendant

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
ADAMS OUTDOOR ADVERTISING, INC.,
Plaintiff,

v.

IN CHANCERY NO. CH97-869

SNYDER PLAZA PROPERTIES, INC.,
Defendant.
NOTICE OF APPEAL

COMES NOW the defendant, Snyder Plaza Properties, Inc., by counsel, pursuant to Rule 5:9
of the Rules of the Supreme Court of Virginia, and does hereby note its appeal to the Supreme Court
of Virginia from the Order entered by the Circuit Court of the City of Norfolk, Virginia on March
19, 1999.
The transcript of the proceedings of trial have heretofore been filed with the Court and made
a part of the Court's record.
SNYDER PLAZA PROPERTIES, INC.

Of Counsel
MORRIS H. FINE of
Fine, Fine, Legum and Fine, P.A.
Virginia Bar No. 4074
601 Pavilion Center
2101 Parks Avenue
Virginia Beach, Virginia 23451
(757) 422-1678
(757) 422-0865 {Telecopier)
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CERTIFICATE
I do hereby certify that (1) the name of the appellant is Snyder Plaza Properties, Inc.; t e
name of the appellee is Adams Outdoor Advertising, Inc.; counsel for the appellant is Morris H.
Fine, of Fine, Fine, Legum and Fine, P.A., Tue Pavilion Center, 2101 Parks Avenue, Suite 60f,
Virginia Beach, Virginia 23451, telephone (757) 422-1678; counsel for the appellee is Joseph .
Lyle, Jr., Esquire, Kaufman and Canoles, P.C., 700 Pavilion Center, Post Office Box 626, Virg· ·a
Beach, Virginia 23451, telephone (757) 491-4030; (2) that a true copy of this Notice of Appeal is
being mailed this 2nd day of April, 1999, to counsel for the appellee.

Morris H. Fine, Counsel for Appellant
Fine, Fine, Legum and Fine
2101 Parks Avenue, Suite 601
Virginia Beach, Virginia 23451
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Assignments of Error
1.

The Court erred when it permitted the appraiser to testify in a condemnation

proceeding as to value of a leasehold interest that in all likelihood the leasehold would have been
extended beyond the 3 0 months left on the lease and to base a value on the extended term.
2.

The Court erred in permitting the possibility of exten~ing additional terms not yet

negotiated to a leasehold, which was speculation.
3.

The Court erred when in this case there was only 30 months left on a lease, to

extend it to a five year lease term.
4.

The Court erred in giving credibility to appraisers for the plaintiff when they

testified that there was no difference between the leasehold interest and the fee simple interest of
the plaintiff, Adams, in this case.
5.

The Court erred when it permitted evidence of national sales of outdoor sign

companies outside of Virginia as comp arables to a leasehold interest in this particular case.
6.

The Court erred when it permitted the appraiser to testify regarding theoretical

annual economic rent of $31,200.00 when the actual rent was $24,282.00 and when the
$31,200. 00 was based on fee simple interest rather than leasehold interest.
7.

The Court erred in not allowing the non-expert President of the defendant

corporation and a certified public accountant, to testify relative to the value of the leasehold
interest because he was not designated as an expert.

ASSIGNMENT OF CROSS-ERROR
1.
The trial court erred in ignoring the Gross Income Multiplier methodology
in determining the value of Adams' leasehold.

ARGUMENT
In valuin
1.
considered.

of renewal is a le itimate factor to e

The evidence is not in serious dispute on this issue. These billboards had been in pla e
for many decades, and even Snyder's expert acknowledged that they would not "fall lo
development" in the near future (January Tr. p.113), and that they would likely be renewed (th t
is, not affirmatively terminated) "a few more times." 3 The only competent evidence, sinr
Hatfield was totally unfamiliar with the billboard industry, was that a prospective purchasrr
would take the expectancy of renewal into account in establishing the price.
All leaseholds have a value dependent on their use, and the fact that this lease was not
locked in for a long term does not diminish Adams' right to compensation. As stated in the mo! t
venerable condemnation treatise, "the fact that the lease may be terminated on short notice by t e
landlord does not affect its status as property." 5 Nichols on Eminent Domain,§ 5.02[6][a].
Consistent with this, the United States Supreme Court has specifically held that where t e
"track record" established that a lease and its improvements have been in place for many years,
the condemnor is not entitled to assume that the lease will terminate under its precise terms, but

3

It is important to note that the lease does not automatically terminate; to the contrary, it automatically renews its f
absent affirmative action by the landlord.
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rise. The trial court correctly held that expectancy of renewal was an appropriate factor to be
considered.
3.
The Gross Income Multiplier was the proper method of detennining value.
and the trial court erred in ignoring it. (Assignment of Cross-Error No. 1).

The testimony of Snyder's expert on valuation was entitled to little weight. It would
serve no purpose here to repeat the evidence establishing his total unfamiliarity with the
appraisal of billboard leaseholds. It suffices to say that the only competent evidence on the
subject is found on the testimony of Sutte and Hanson, both of whom stated that the Gross
Income Multiplier is the appropriate method of valuation, for the simple reason that it is the only
approach which a potential market purchaser would employ. While the Court has great latitude
in assigning weight to the evidence, it is not entitled to disregard the sole competent evidence on
this crucial issue.
While the Gross Income Multiplier may not be used in conventional real estate
appraisals, its routine use in the billboard industry was established beyond doubt. As stated in
Nichols in§ 23.04[4][c], the "Gross Rent Multiplier" is the traditional "unit of comparison," the
use of which is "particularly appropriate where [as here] the evidence establishes that the sign
involved in the condemnation cannot be relocated onto the remaining property or elsewhere in
the immediate area."
Sutte, whose qualifications were unquestioned, stated that the multiplier is "known as

a

unit of comparison by appraisers," and that buyers and sellers in the industry "use it all the time."
(December Tr. p. 72). Hanson testified to the same effect. (January Tr. pp. 22-23).
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The application of the Gross Income Multiplier requires some familiarity with th
outdoor advertising industry, which Hatfield totally lacked.

Nichols alludes to uninforme

appraisers such as Hatfield in the following comment found in§ 23.04[4][c]:
Many appraisers ... are not aware of billboard transfers, nor do they have
ready assess to sales data for billboard transactions, so they are unable to apply
the comparable sales approach. This shortcoming, however, lies more with the
appraiser than the appraisal methodology, as evidenced by the fact that other
appraisers have been able to research and analyze sales of individuals signs as
well as sales of groups of signs in order to apply the market appraisal approach to
billboards.
So unique are the problems involving billboard condemnation that a separate chapter in
Nichols is devoted to the various approaches to value and are discussed in§§ 23.4 et seg.

5

As a

matter of fact, this chapter in Nichols quotes Sutte extensively.
Probably the most often cited case on this subject is City of Scottsdale v. Eller Outdo r
1

I

Advertising Company, 119 Ariz. 86, 579 P.2d 590 (1978). In Eller, the City of Scottsdale
condemned property leased by Eller for the maintenance of six billboards. The lease originally
contained a three-year tenn, but by the time of the taking it had evolved to "year-to-year" sta,.
Nevertheless, the Court specifically approved the application of the income multiplier.6 Tlie
I

Court observed at 579 P .2d 598 that:

In the billboard industry, it is virtually impossible to separate location
from the structure. Thus, where a condemning body takes the underlying land
and forces removal of that billboard, it takes not only the physical structure
involved, it also takes the location which may have a value in excess of the bonus
of the underlying lease ....

5

A copy of Chapter 23 is attached to the Brief filed with the Commissioner.
In approving the use of the multiplier, the Court referred to it as the "income approach." However, it was really
combination referred to at 579 P.2d 594 as "a market-income approach to the value." Nichols observes that the

6

"market-income" approach has since been characterized as a "market" approach. See§ 23.04[4], pp. 23-59.
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In summary, this case deals with valuation in a very specialized industry, and the trial
court should have recognized and applied the Gross Income Multiplier approach, which led to
valuations between $86,000 and $112,300.

CONCLUSION
The trial court correctly found from the evidence that the expectancy of removal was a
proper factor, among others, to be considered on the issue of value. The trial court erred,
however, in rejecting the Gross Income Multiplier approach to value, which was supported by
the only competent evidence on the subject. The Appellee respectfully urges that the Petition for
Appeal be dismissed.

ADAMS OUTDOOR ADVERTISING, INC.

Joseph L. Lyle, Jr.
Va. State Bar No. 4480
KAUFMAN & CANOLES, P.C.
Suite 700, 2101 Parks Avenue
Virginia Beach, VA 23451
Telephone (757) 491-4030
Fax (757) 491-4020
Counsel for Appellee
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