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VOLUME #9 - 1

StPREME COURT OF VIRGIWR
=i
O MAY -2 1987
,J\:.::D U E;

RICHMOND, VIRGINIA

IN THE CIRCUIT COURT OF LOUDOUN COUN

BURGERBUSTERS, INCORPORATED :
Petitioner,
-VS—- H IN CHANCERY NO. 93-266

INDER CHAWLA
t/a Sonina Properties

and

SOUTHERN FINANCIAL FEDERAL
SAVINGS BANK

Défendants.

x 0 ©8 00 060 00 6 00 S0 S0 00 00 oo

Fauquier County Courthouse
Warrenton, Virginia

Friday, December 13, 1996

The above-entitled matter came on to be heard,

with a Jury, before the HONORABLE WILLIAM SHORE ROBERTSON,
Judge, in and for the Circuit Court of Fauquier County, in

the Courthouse, 40 Culpepper Street, Warreton, Virginia,

o

beginning at 8:36 o'clock a.m.
SRS e 320 [
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MR. DURRETTE: Yes, sir. As Your Honor knows,

, there has been substantial testimony, or at least

disagreement if not substantial testimony =-- there has been
testimony and substantial disagreement, might be a better
way to put it, as to whether or not the result in this case
included the restoration of those four parking spaces.
That is, it is unseemly to us that the jury should be left
to speculate on that question of law.

One of the Hensley criteria is the result but
not attained. It is obviously Mr. O'Connell's position,
and Dr. and Mrs. Chawla's position, that the results

obtained were not terribly important and were only a part

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERDATIM REPORTE 39
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of the relief sought. And there is obviously a

:disagreement between the parties over the scope and effect

. of the Court's ruling.

So our motion is, and for all I know, Mr.

| 0'Connell may agree with me, that you should decide that

question. The jurors should be told whether or not the

; restoration of the four parking spaces is encompassed in

the Court's ruling. And that that issue is a question of
law, it is not a question of fact; that the jury should not
be the one fo determine that, and that issue should be
removed from this case as far as the jury is concerned.

THE coﬁRT: All right; thank you.

Mr. O'Connell?

MR. O'CONNELL: Your Honor, I think this motion
comes far too late. I think the result has been a matter
of opinion between the parties. I don't see how the Court
can go in at this stage and inject itself into this process
and pull out an issue we have. If they wanted that kind of
a statement, that should have been addressed right up
front, so that I could have adjusted the way I presented my
case.

I think that there is disagreement on it. And

as far as the result, it's a question of fact for the jury

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE 400
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to decide. And I don't think it would be proper to go
through and pick out one portion of the case and have you
instruct them. I mean, I think I know what your
instruction would be, but, you know, this comes as a
surprise to me. It should have been done at a pre-trial
conference or whenever. They knew there was going to be a
tremendous disagreement about the result. They knew that
from all the preliminary matters, from all of the
depositions, from all of the pleadings, from all of the
pre-trial métters that went on.

I think the jury should get this jury the way
it's coming to them, the way the Court has seen fit so far
to do it.

THE COURT: All right. Mr. Durrette, further
argument, sir?

MR. DURRETTE: One final point, Your Honor.
Yes, the results have always been part of what was going to
be presented here. But that, of’all the discovery, from
everything we knew before we walked into this courtroom,
that had to do with the definition of retail and damages
versus injunctive relief, and what the parties prevailed on
in the case.

I thought, and I believe everyone on our side
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thought, obviously that that would be pretty simple to
establish. We've been wrestling with that for two days,
was why is that still in this case?

It is obvious that you're going to have to
decide this issue sometime, because it's got to be decided.
So to have an attorney fee petition go to the jury without
that issue being decided seems to me to simply invite the
jury to speculate on that.

THE COURT: All right. Well, let me see if I
can review fhe facts of this case as they have developed up
to this point and let you correct me if I state this
erroneously.

MR. DURRETTE: May I advise the Court of one
thing?

THE COURT: Yes.

MR. DURRETTE: If you want it, the transcript
of the hearing before Your Honor in which that was
discussed and the final plans were presented --

THE COURT: Well, let me tell you what I think,
and you tell me, gentlemen, if I'm in error. We do not
have a specific order in place in this case that speaks to

specifically the parking places.

- What we do have is an order to remediate, or
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correct, the structure on the reserved parcel, the bank
building, to conform it to the original lease agreement.
And it was my understanding and belief that in so doing
that would basically put things back the way they were on
the original exhibit, and they do show the parking places.

Now, am I right or wrong about that?

MR. DURRETTE: From our perspective, that's
correct.

MR. O'CONNELL: Your Honor, the Court's letter
opinion said submit a plan without the drive-throughs. We
could have submitted a plan that -- the fact that there is
parking in there, we could have.submitted a plan, as Dr.
Chawla said, that had landscaping in there. We took the
Court's letter opinion the way it was written, and that was
that the drive~throughs were the problem and that they
should be removed.

I will also bring to the Court's attention that
when they elected to go ahead on the damage issue, they
said they were not asking for injunctive relief as far as
the parking spaces were concerned. Now, we can go through
the record and we can get into a big argument about that.
But I think that the jury should review this evidence and

the way it's been presented without the Court jumping in
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and emphasizing one point or another.

So they've got all that evidence before them.
It's not clear on that. 1If that's the case, it's not
clear. Dr. Chawla, certainly from our point of view =--
there was no specific direction to replace the parking
spaces, and I'm sure the Court didn't make that specific
direction, because they said they weren't going to ask for
injunctive relief as far as the parking spaces. They put
their eggs in the damage claim basket.

.Now, we can go back and argue about all that.
This has been characteristic of this case. We keep --

we're regurgitating and regurgitating. I think it would be

. tremendously prejudicial for the Court to jump in at this

time and say, well, here's the orders; here's the letter
opinion; but what I really meant was, they get their four
parking spaces back. That takes that one issue and blows

it all out of proportion.

Now, you know, if the Court -- with all due
respect, Your Honor, there is no order saying put the

parking spaces back.

THE COURT: I just said that, and that's true.
MR. O'CONNELL: And so the jury has got -- it's

a question of fact at this point, not a question of law.

RUDIGER & GREEN REPORTING SERVICE 4
CERTIFIED VERBATIM REPORTERS
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! And I don't think that we should be prejudiced because

there is an ambivalence or an ambiguity here.

THE COURT: Well, I would have to go back and
look at the Court's letters on this, and look at the
pleadings, and look at the orders and decrees that were
entered, and see just where this drops out. Now, if Mr.
O'Connell is correct that we go back to the amended Bill of
Complaint, that the question of parking places was solely
raised as a damage issue and has not been plead at all with
respect to injunctive relief or the remediation that the
Court has ordered on this site, I just don't remember as we

sit here.

I didn't anticipate this argument this morning,
and I apologize to you for not digging it out before we
started. But if the suggestion is that that was never an
issue that the Court could make an order about at all,
because it was not plead, then we may have another problem
in this case that I was not aware of.

It was my thinking that when we approved the
site plan that was ultimately approved that's béing
executed on now, that that would have the effect of giving
to BurgerBusters that which they bargained for with respect

to the residual tract. But, if that's beyond the
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pleadings, then I'm treading on thin ice, I think, to order

something that's not plead -- the old Alla Gaga Ad Probata

type thing. If you don't allege it and prove it, you don't
get it. And I guess the easy way is to look back at the
original amended Bill of Complaint and compare it to what
the Court --

MR. O'CONNELL: Your Honor, it would take hours
to sort this issue out now. We're getting ready to give
this case to the jury, and they want now to go back and
retry the whole case, argue about this, argue about that.

THE COURT: Well, we have in evidence -- don't
we have in evidence the amended Bill of Complaint for this
hearing?

MR. O'CONNELL: We have in evidence the amended
Bill of Complaint.

THE COURT: And if we put in evidence, and I
don't know that the final decree with respect to the
remediation or the going back to the footprint and building
a building/bank retail, whatever it might be, because that

wasn't resolved.

MR. O'CONNELL: 1It's also in evidence. The

plat is in evidence. The order -- all of that's in

evidence.
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THE COURT: Query then, if it's all in
| ievidence, why wouldn't counsel be able to argue the

| %conflicting positions with respect to whether -- if it was
. asked for and given, or asked for and not given?

MR. O'CONNELL: We can argue that, Your Honor,
and that's exactly what we should be allowed to do, pro and
con. And this is an advisory opinion only anyway. The
jury can make up their min&. But that question in this
case --

"THE COURT: Well, I don't want you all to come
and say don't a?cept the advice -- that's fine to come and
{ say don't accept the advisory opinion of the jury. Ib
;anticipate you will argue that one way or the other.

MR. O'CONNELL: I'm not saying that.

THE COURT: What I don't want is, I don't want
anyone to come in here and argue because the Judge has put
the wrong issues to them, because then we are wasting our
time here.

MR. O'CONNELL: Your Honor, the result in this
case is a question of fact for the jury to decide. 1It's
not a question of law. And to jump in and try to --

THE COURT: Well, I agree with that. That's a

factual issue.

RUDIGER & GREEN REPORTING SERVICE
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MR. DURRETTE: Well, Your Honor, I guess

;everybody thinks this case is going to the Court of
SAppeals, and then to the Supreme Court. The Court has
stated that you --

THE COURT: Well, the rest of it's gone. I
think it would be unfair to them not to send it all.

MR. DURRETTE: And you have said several times
in my presence since I've been here, and I understand
before I got involved in the case, that you view this as an
opportunity'to make some law in Virginia on the standards
to --

THE COURT: Well, I Qant to qualify that. I'm
not putting these people through this terrible experience
because of my personal desire that that be done. But I
think that we can hope for, if it does go forward, a
resolution of an extremely difficult problem that this
Court, and other trial courts in Virginia, are having to
address across the board with regard to how attorneys' fees
litigation should be conducted. That's the only thing.

MR. DURRETTE: Okay. Well, Your Honor, it
seems to me -- but, I disagree strongly that the

interpretation of a Court's order, when the Court entered

the order as presiding over the case, it's a question of
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fact for a jury. That's a gquestion of law for the Judge.
What did he rule and what is the scope of the ruling.

THE COURT: Well, I agree with that.

MR. DURRETTE: Now, we know that there's no
specific order that addresses the parking spaces. We
concede that. But, if you look at this hearing transcript
and the plan that was presented in this hearing transcript
at that time, and this Court's concern, and the follow-up
correspondence, I don't think there can be any gquestion
whatsoever that the BurgerBusters was concerned as to
whether or not the proposed structure of the building and
the reconfiguration of the parking conformed with Exhibit
D, or it didn't. That was the relief sought.

THE COURT: Well, that's what I want to ask
you, because Mr. 0'Connell has questioned that that relief
was not sought.

MR. DURRETTE: Well, let's look at that. But,
let me tell you what happened at the hearing.

MR. O'CONNELL: Your Honor, it would take hours
to do that.

THE COURT: All we've got to do is look at the

amended Bill of Complaint.

MR. O'CONNELL: We've got to. go back to the

RUDIGER & GREEN REPORTING SERVICE
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transcript at the beginning of the trial, on the second
phase of the beginning of the trial, where Mr. Lawrence
said -- at the beginning of the first trial, where Mr.
Lawrence said they were not seeking injunctive relief on
the issue of parking spaces. They were asking for damages.
So we've got to dig through all of that.

What they want you to do is amend your order
after the fact, and then go through all of the legal
arguments.

"THE COURT: Well, Mr. O'Connell, let Mr.
Durrette finish and then you can be heard further.

MR. O'CONNELL: I'm sorry, Your Honor.

MR. LAWRENCE: And I can tell the Court what I
said at that hearing.

MR. DURRETTE: At this hearing where the second
two plans were submitted, and you had first said that you
weren't going to do the drive-through, "I do not believe
that given the former rulings of the Court that I can
accept the drive-up window alternative, and I'm not sure
what that -- what I haven't checked is the parking
structure around this building, whether that differs. But
the building itself appears, by my recollection, to be

configured, square footed that is% -- and you go on to
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discuss the building.

and then a couple of pages, several pages
later, this discussion is still going on. Mr. O'Connell
says, "Even though you weren't specific in saying that the
parking spaces had to be replaced, the parking is there."
So it seems to me if you -- and then you say, "I'm not
debating that, except to say I didn't have the thing to
make the comparison."

And so what you do -- this is what everyone was
looking at, and the parking in question is shown on this
diagram. And so what you do --

THE COURT: That is the one that I approved for
the -- I have a court order approving that diagram.

MR. DURRETTE: That's correct. And you
instructed Ms. Cleary to go back and make the comparison
and put it over top and to let you know whether or not they
were satisfied. And Mr. Lawrence wrote you on August the
15th, and one of the things he said, "The concept is
agreeable so long as, one, the parking spaces removed when
the presently existing bank building drive-through was
constructed, are restored."

Now, you don't have a specific order, but if

you did order it and they asked for it --

RUDIGER & GREEN REPORTING SERVICE
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THE COURT: Well, why isn't that -- Mr.

! Durrette, respectfully, why isn't that specific? Although

it doesn't say in its text, the order does not say in its
text anything about the parking spaces.

But why, if the Court approved that plat and it
shows the parking spaces on it, why isn't that the order of
the Court?

MR. DURRETTE: It is.

THE COURT: So what else do I need say about

MR. DURRETTE: So they shouldn't be able to
come in and argue that the relief did not include
restoration of the parking spaces.

THE COURT: Well, if they argue that, then you
show them the final order, isn't the trier of fact, given
precisely what the Court's order is and their credibility
before this jury, may be suspect.

MR. DURRETTE: Well, Your Honor, with all due
respect, yes, we could do it that way, but I don't think
that's the right way. I think the right way is for the
jury to have the same conclusion as to the relief secured
by BurgerBusters as you do. You're getting an advisory

opinion from this jury. If they decide that question
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differently than you do, then you have impaired the value
of that advisory opinion. If we all agree, and you agree,
that your order requires the restoration of the parking
spaces removed by the drive-through, then they ought to be
told that.

THE COURT: What does the order say with
respect to that plat?

MR. DURRETTE: It approves that plat. The
order is already in evidence, Your Honor.

.THE COURT: All right. Well, I have to look at
it. I can locate it with the exhibits faster than I can in
my own file. There it is. |

And this plat, which was attached to the
Court's order of October 3rd, 1996, approves a plat which
has the parking spaces on it, doesn't it?

MR. DURRETTE: Yes, it does, as Mr. O'Connell
said.

THE COURT: Doesn't it, Mr. O'Connell?

MR. O'CONNELL: I don't see the need to do
anything further than what's already been done, Your Honor.
That's my position. It's now 9:00 o'clock, and we've been
arguing about this for a half an hour.

They've got the evidence. They can argue their
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point. We can argue our point. And the jury can make a

! decision.

MR. DURRETTE: 1I'll say my final word, Your
Honor. You should not leave that to the jury.

THE COURT: If we have this in evidence, which
shows the Court's order, and we are instructing them that
the only thing they can do is order costs and expenses
pursuant to this particular application, I don't think it's
appropriate to argue that this order isn't the order of the
Court. And'the order of the Court clearly shows the
parking spaces.

Now, did the Court have the legal authority to
order the parging spaces? That would turn, I think, on
some of the other arguments that you are marking. But,
looking at the amended Bill of Complaint, which drives this
-- the amended Bill of Complaint, paragraph Roman four,
permanently enjoins the bank. That deals with the bank.
Let's see.

I think, if you look at the prayer, as Ms.
Cleary calls the wherefore clause, which I used to call it,
I think it's broad enough to cover this issue. Now, I
don't think it would be appropriate to argue that matter

further, that they didn't do -- I mean this is the
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controlling order, and they'll have it in evidence. And

anybody who argues against that is arguing on a facet of

| the case that's already been judicially resolved, it seems

to me.

MR. O'CONNELL: Well, Your Honor, are you
indirectly telling me that I can't argue that there is no
specific order requiring replacement of the parking spaces?

THE COURT: You can argue that this order has
no specific language, but you can't argue against that
plat. That plat shows it, and the Court approved the plat.

So I'll note your_ objection -

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE . 415
FAIRFAX. VIRGINIA 2203C M
17031 591-3136




Testimony of Thomas Palmer, Jr / Direct 5 T
4

(3]

(1]

1 Y I

bl

2 9‘6 ‘)‘é %K'

21 | T —
22 Q Mr. Palmer, when we closed you had shown the

23| | jury several examples of duplication of effort from the
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time records that had been submitted.

Did you have an opportunity to review such

documents as the errata sheet for the trial transcript?

A I didn't actually review the document itself.

But I noticed that there was an errata sheet prepared.

Q You noticed that there was an errata sheet
prepared?

A Yes.

Q Do you have a comment on that?

A :Well, frankly, when I saw it I didn't quite

understand why an errata sheet was being done for the --

I
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Q In your opinion, could BurgerBusters have
gotten a law firm in Warrenton or in Northern Virginia that
could have handled this case just as well as Faggert and
Frieden and the other attorneys that handled it?

A No question about that.

Q Now, what about the bills by Pearson and
Pearson, have you had an opportunity to review those?

Would you comment on that, please?

A I have not really reviewed those as closely as
I have the Faggert and Frieden bills. But the major work
that was done by Mr. Pearson did not really revolve around
the issues in this suit. He handled the initial

preliminary injunction hearing that was held, and I think
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they probably prepared the original petition.

After that, so far as the litigation itself was

| concerned, the only thing that he did was issue some 49(c)

subpoenas and things of that nature. He might have spoken
to some witnesses.

Q Now, Pearson and Pearson is a local law firm
here in Warrenton; correct?

A Yeah, Gary Pearson was the one =-- it started
out, of course, it was Gulik, Carson and Pearson,
initially, and Robin Goulik was involved very briefly. And
then Gary Pearson started working on it.

Q Now, in relation to the request for fees for

- travel time, what is your opinion as to whether or not

Pearson and Pearson could have handled any of those thirty-
three appearances that you've mentioned?

A Well, there's no question about that. I mean,
a lot of these appearances had to do with the entry of
orders, and so forth, and it was a matter of appearing
before Judge Robertson and saying what you thought ought to

be in the order. And that certainly could have been done

* Kk
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A There's an item in here for -- I think it's in
the realm of $5,000. That statement was submitted by
Powell Duggan. He's located on Winchester Street.

Powell got in this case not because he was
representing one of the parties, but because Mr. O'Connell
had what is known as a 4:9(c) subpoena. When we get into
this litigation, we oftentimes need to get materials from
other people who are not parties to the litigation. And
under Rule 4:9(c) of the rules of the Supreme Court of
Virginia, a lawyer can request the clerk to issue a
subpoena to a person who is not a party to require them to
provide either copies or the originals of certain records
and other materials so that the lawyer can review it to see
if there's anything in there that they might use, or might
be of assistance, or whatever the use might be.

In most circumstances, or a lot of
circumstances, what the people who are subpoenaed do is
just make a copy of the records and send it. However, if
they are voluminous, they will make them available for

review, and then it's up to the lawyer to make arrangements

to have them copied.
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Well, Mr. O'Connell issued a 4:9(c) to Taco
Bell, the corporation, not the BurgerBusters. And Taco
Bell got Powell Duggan -- actually, I say Taco Bell got

him, Faggert and Frieden really got him involved. But they

. filed a motion to quash the subpoena that was issued, and

they got into -- and Mr. Duggan appeared, as a matter of
fact, in court at some point or another. They apparently
worked it out and there was some kind of order entered.
But there was a bill for almost $5,000 for this work.

-And I don't understand at all how the Defendant
in this case should be responsible for that. Taco Bell is
not even a party in the case. And, further, the fact that
they had records does not absolve them from any
responsibility for supplying records that might be relevant
to this case.

I subpoena records every day. Every day of the
week I subpoena records from people. Occasionally, you get
a motion to quash. Now, why it costs so much? That's
another thing. I have, on occasion, appeared for
corporations or individuals to move to quash a subpoena,
and how he gets to $5,000 is beyond me. I mean,
it's a matter of preparing a motion. It takes half an hour

at the most to prepare. It may involve an appearance in
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motions court, which would be probably a maximum of four
|

| hours. There's virtually no research that would be

involved in preparing for it. And I just don't see where

this bill came from.

i
| Q So is it your opinion, Mr. Palmer, that it's

10

11

13

14

15

16

17

18

19

both unnecessary and unreasonable?

A It's unnecessary -- I don't say unnecessary.
Taco Bell may have felt that they had a reason that they
didn't want to supply them. 1It's unreasonable, number one,
but so far as the Defense responsibility, certainly it is
not the Defendant's responsibility.

If BurgerBusters has got some kind of contract
with Taco Bell that says, if you are ever involved in
anything we're involved in, we're going to pay your
lawyers' fees, I don't see why Df. Chawla should be
responsible for that.

Q I believe you reviewed a charge that they are
seeking reimbursement for a bill, Delta Associates, which
was one of Chawla's experts at trial, for the deposition of
their expert, law expert.

A I really didn't get a chance to review that
deposition, but I don't believe that that ultimately was an

issue upon which they prevailed. So I don't feel that is
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something they should recover on.

| Q All right. Now, also, I believe you've looked

! at the charges relating to the expert identified as Mr.

Kimball.
\F/ }Es Eff

Yes, Mr. Kimball was an expert for the
Plaintiffs and testified about the parking spaces and the
congestion, -but there was nothing about the size of the

building.

* % X

Considering the standards, as you understand,
with regard to fees and the reasonableness of attorneys'

fees, and the other factors that you indicated that you

e o e

- RUDIGER & GREF  "PORTING SERVICE
CERTIFIED . ‘A REPORTERS

anie DRIVE 423

FAIRFAX. VIRGINIA 2203C
1703) 591-3136




10

11

13

14

15

16

17

18

19

Testimony of Thomas Palmer, Jr / Direct 34

took into consideration, in your opinion, what would have
been a reasonable fee yo charge for the work that was
performed by these various law firms and the experts in
this case?

A I think a reasonable fee would have been
somewhere between $30,000 and $40,000.

Q Now, you did a report =-- you actually did a
written report on this?

A Yes, sir.

Q -Is this your report?

(Mr. O'Connell handed the witness a document

for his examination.)

A Yes, sir.

Q And I believe your conclusion of $30,000 to
$40,000 is in this report?

A Yes.

O S S
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D

Q Mr. Palmer, you had testified at some length
yesterday, and I would say eloguently and passionately, on
the issue of the number of lawyers involved in this case
from the firm in Chesapeake, as you put it.

Do you recall that?

A Yes, sir.
Q And how many were there?
A As I recall, when I looked through the list,

there were nine lawyers who were listed as having worked in
this case, and that included Mr. Lawrence, who initially

was not with the firm.

Q Correct; so we had Mr. Frieden, who appeared

frequently in the bills?
A Yes.

Q And we had Mr. Sacks, who appeared frequently

in the bills?
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A Yes.

Q And we had Ms. Cleary, who appeared frequently

‘in the bills?
A Yes.

Q And we had Mr. Lawrence, who appeared

frequently in the bills?

A Correct.

Q So that's four of those attorneys; is that
right?

A ”Correct.

Q Now, did you do any calculations as to the

amount of the fees charged by the other five lawyers in
I -~

'that firm?

A No.

Q Did you know who they are?

A only from the list that was supplied with the
petition.

Q Do you know what they did?

A No.

Q Do you know --

A The only way to do that would be to go through

each bill and try to pick it out.

Q Well, would it surprise you to learn --
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MR. DURRETTE: Well, first of all, let's let

Mr. Palmer have the blue book.

(Whereupon, Mr. O'Connell handed a document to

the Witness for his examination.)

Q

A

Q

BY MR. DURRETTE:

Now, Mr. Palmer, look in the blue book --

(Witness complies.)

-- and tell the jury the amount of fees -- that

would be the amount of fees that Faggert and Frieden is

claiming in this law suit.

and defense

A

Q

A

On page one, the first page of --

$297,100 and some dollars.

$297,000 and dollars?

Right.

And that's divided between an injunction suit
suit, isn't it, on the bill?

That's what it says.

on this exhibit?

Yes.

And the fees for the injunction suit are how

$280,600 and some dollars.

And the defense suit is $16,000?
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A Correct.

Q Now, this exhibit is going to go to the jury;
right?

A I don't know.

Q It's been admitted as Exhibit nine.

You wouldn't know that, would, you? 1It's
admitted as Exhibit nine and it's going to go to the jury.

A Okay.

Q So this $297,104 charged by Faggert and Frieden
in this law suit, do you know how much of that was charged
by these other five lawyers that we talked about yesterday?

A Like I said, I did not try to review that.

Q Would it surprise you to learn that it was
$10,825 for all five of them?

A No.

Q Do you know who Mr. Jay Andrew Basham is
besides -- well, I'll tell you he's a lawyer with Faggert

and Frieden?

A Then you know as much as I do.

Q All right. Do you know what he did on this
case?

A No.

Q Do you know what his hourly rate was billed?
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A $75 an hour.

Q $75 an hour?

A Uh~-huh.

Q Would it surprise you to learn that of that

$10,825, that $9,277 of it belongs to Andrew Basham?
A It wouldn't surprise me at all.

Q Did you consider it to be unreasonable for

attorneys charging $100 to $150 an hour to assign an

associate at $75 an hour to do specific research tasks that

arise in a case over a three-year period of time?

A No.

Q That's not unreasonéble, is it?

a No.

Q So it was okay for Mr. Basham to do legal

research on this case at $75 an hour, wasn't it?

A It was okay to do it at $75 an hour, yes.
Whether or not it justified $9,000 worth of it is another
guestion.

Q But you don't have an opinion about that,
because you don't know what he did, do you?

A I frankly don't, but I can't imagine what he
did for that in this case.

Q But you don't know what he did, do you?
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A No.

Q You don't know what issues he researched, do
: you? |

A Because the fact of the matter is that the

:
bills do not reflect --

Q Mr. Palmer --

A Let me finish my answer. The bills do not
reflect what the man worked on.

Q Are you going to tell me that you've reviewed
these bills and nowhere that Mr. Basham has his entries
does he put what legal research he did?

A No, I'm not going to say that. But there are
some $77,000 worth of entries in this bill that there is no
description of the work that's being done. So it's
impossible for me to tell you, of that $77,000, what this

person was working on.

Q Did you make these calculations?
A No, I did not.

Q Who did?

A Mr. O'Connell's secretary.

Q So all you can testify to is Mr. O'Connell told

you that it was $77,000?

A No, sir. As a result of his secretary doing
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a7

that work, I took the materials that she supplied to me,
and I spot checked the materials to see if they were
accurate.

Q And they were inner-office conferences and
telephone calls, weren't they?

A Yes, sir.

Q It didn't have to do with legal research, did
it?

A No, you're right.

Q  Did you review any of the entries made by Mr.
Basham -- you, personally?

A I don't have a recollection of doing that, no.

Q So you don't know what he did? You don't know
what legal research he did?

A I'm saying, I looked at the bill. I'm saying,

I do not have a recollection now of finding what he did.

Q So for Mr. Basham's involvement, aside from any
quibble or quarrel that you may have with how much research
he did or what research he did, which you don't know, the
fact that Mr. Basham was involved in this case to do
research at $75 an hour is very reasonable for Faggert and
Frieden to do, isn't it?

A Yes.
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Q Do you know how much time Mr. John Cussen

billed to this file?

A No.

Q Would it surprise you to learn that it was
$280?

A Would it surprise me? Nothing surprises me.

Q Mr. John McLemore, do you know how much time he
spent?

A No.

Q -"Mr. Stephen St. John, do you know how much time
he spent?

A No.

Q Mr. Michael Hamer, do you know how much time he
spent?

A No.

Q Now, you testified yesterday that the proper

staffing in this case would be a partner, an associate, and

a paralegal, did you not?
A That's what I feel is all that is necessary.
Q Now, do you know how this case was staffed at
Faggert and Frieden?

A Frankly, from reviewing the bills and based

upon what I have seen, there appears to be a hierarchy
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! who started out with the case, but then he got out of the

Testimony of Thomas Palmer, Jr / Cross 49

[EEDURPERSEI

here, where Mr. Frieden was sort of honchoeing the case,

litigation, so to speak.

But we find throughout the whole case that
Frieden and Sacks are involved in the case. And then it
got to the point where Ms. Cleary and Mr. Lawrence were the
primary trial lawyers, apparently. The two of them
apparently ran the litigation, so to speak. And the other
person -- I'm trying to remember the name now -- they were
the primary ones, along with a paralegal, Anne Miller, I
guess it was.

So we had four -- five of them who were in
constant, constant turmoil about the case.

Q Now, until I asked you in your deposition
whether or not you knew that Skip Sacks left Faggert and
Frieden, you didn't know, did you?

A His name appears throughout the bills.

Q But you know now because I asked you that Skip
Sacks left Faggert Frieden, don't you?

A I don't know when or if he left.

Q Well, I'll represent to you that he left. And

I'1l represent to you that he left in March of 1995, or
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April of 1995.

i

|

!

§ Now, do you know whether or not Mr. Sacks and

Mr. Lawrence overlapped at Faggert and Frieden?

i
? A Not off the top of my head, I don't know.
E Q So while Mr. Sacks --

A Because I don't know when Mr. Sacks left.

Q Okay. So while Mr. Sacks was in Faggert and

Frieden, you don't know whether Mr. Lawrence billed any
time to this file or not, do you?

A . While Mr. Sacks was at Faggert and Frieden, I
don't know if Mr. Lawrence billed any time?

Q That's right.
| A I think Mr. Lawrence did bill some time. Mr.
Lawrence was involved in the case in early '95.

Q That's correct. My question was, while Mr.
Sacks was at Faggert & Frieden and was the lead trial
counsel on this case, do you know whether or not Mr.
Lawrence billed BurgerBusters any time?

A Not without really looking at the bills, I

can't tell you that.
Q Well, the truth of the matter is you don't
know, do you?

A Not off the top of my head, no, I don't.
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Q Well, let's find out. Let's look, if you will,
in the blue book under the Faggert and Frieden bills, which

are at the front, and let's look at a bill -- let's look at

the bill for April 17th, 1995 --

A (Witness complies.)

Q -- that reflects the time entries from March
of 1995.

A Okay.

Q Can you do that?

A -"Uh-huh, I have it.

Q Now, if you look at that bill, you'll see that

there are numerous entries for Mr. Sacks, don't you?
A I don't know if there were numerous entries,

but there are some.

Q Well, let's look. Let's start at the
beginning.
A While I'm looking at the summary. There's a

summary on the last page, you might want to look at that
and save some time.
Q We can look at the summary on the last page.
Mr. Sacks is SJS, is he not?

A Right.

Q What was the amount of the fees that Mr. Sacks
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billed to this file in March of 1995?

A Apparently he didn't file anything.

Q He billed zero. But let's look at Mr.

entries. No dollars now -- no dollars charged to

BurgerBusters from March of 1995 from Mr. Sacks,

Sacks'!

and no

dollars claimed in this case. Let's look at the entries.

March the 2nd, 1995, SJS.

A (Witness complies.)

Q Would you read to the jury, please, what he did

on that day and what was the charge?

A What was it you're referring to? I'm sorry.
Q March 2nd, 1995, the first page of the bill.
A He prepared for and he traveled to Warrenton

for a hearing.

Q And he had an office conference with Alan

Frieden, didn't he?
A Right.

And what were the hours there?

Q
A Zero.
Q

Now, look at March é6th, 1995. Mr. Sacks has an

entry.

A (Witness complies.)

Q What is it? Would you read that entry, please?
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A "Ooffice conference with AMF and ADC; telephone

call with Mr. Paphites."

Q Now, you can thumb through the bill to satisfy
yourself that there are entries by Mr. Sacks throughout
this bill, and he didn't charge a dime, did he?

A There are entries in this month of March where
he did not charge.

Q Are there any that he did charge? 1If you look
at the summaries, you see zeros. So, there are no entries
where he has charged.

A I just testified to that.

Q Now, the testimony in this case is that in the
trial of April, 1995, Mr. Sacks was no longer at Faggert
and Frieden. He attended the trial, but he didn't charge
for his time.

And you have no reason to dispute that, do you?

A I don't know that.

Q So if my question is, you have no reason to
dispute it; isn't the answer, that's correct, I have no
reason to dispute it?

A If I don't know, I can only say I don't know.

Q Now, would you go to the Howell and Daughtery

bills in the blue book, please.
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A T

Now, would you read to the jury what the first

date is on the first page of the first bill that Mr.

Lawrence charged anybody for his time in this case?

A

Q

March 20, 1995.

And that's the same month that Mr. Sacks

charged zero, isn't it?

A

Q

A

Q
Sacks and

A

Q

March is March, of 1995.

So the answer is, yes?

That's right.

So there was no billing overlap between Mr.
Mr. Lawrence, was there?

In that month, you are correct.

If Mr. Sacks left the firm, then, in April of
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1995 or at the end of March, there was never any billing

overlap, was there?

A Do you mean was there a billing for both of

them in the same month?

Q I mean throughout the life of this case, if Mr.
Sacks left Faggert and Frieden at the end of March of 1995,
charged no time in March of 1995, Mr. Lawrence's first
charge is in March of 1995, there was never a time when the

two of them billed --

¥ ok k.

-— eceemiry

m

A You don't have to -- I mean do you want me to
say that Mr. Sacks didn't work on the case at the same time

as Mr. lLawrence based upon the bills?
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Q Please.
A That would be correct.
Q Thank you. Then there was no overlap in their

billing; correct?

A I don't know when the word overlap came up, but
Q Let me try it a different way.
A There is no billing at the same time between

Mr. Sacks and Mr. Lawrence.
Q -- 80 that when Mr. Sacks was involved in this

case at Faggert and Frieden, he was the lead trial counsel,

was he not?

A I believe that's correct.

Q And Ms. Cleary was the associate, was she not?
A That's right.

Q And there was a paralegal, was there not?

A Right.

Q And that's the way you think this case should

be staffed; correct?

A Right.

Q And when Mr. Lawrence took the case over in

March, Mr. Lawrence was the lead counsel on this case, was

he not?
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A I think that's correct.

Q And Ms. Cleary was the associate, was she not?
A That would be correct, also.

Q And the paralegal continued, did she not?

A Yes, sir.

Q And that's the way you think this case should

be staffed; correct?

A Yes.

Q And so except for Mr. Frieden's involvement,
and the approximately $11,000 for the other five attorneys,
as far as Faggert and Frieden is concerned and Hal Daultry
is concerned, this case was always staffed the way you

think it should be; correct?

A Are you talking about number of lawyers?

Q Yes.

A Close, yes.

Q And there wasn't anything improper about having

Mr. Basham do research, as such?

A Well, no.

Q Now, do you know the total amount of time that
Mr. Frieden billed to this file?

A No.

Q Would it surprise you to learn that it was
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$11,000?

A I have no knowledge. I mean, I have the bills,
but I have not gone through and added up all of these

bills.

Q Mr. Palmer, there was an issue in this case on

waiver, was there not?

A Yes.

Q And what do you understand the issue of waiver
to be?

A :The issue of waiver had to do in this case with

whether or not the Plaintiffs had waived the terms and
conditions of the lease that they were trying to enforce.
Q And do you know what facts that was based on?
A Obviously, I didn't go through the whole
transcript. I mean, I did not read the trial transcript.
But from reading the memos -- and, again, I didn't study

the memoranda.

But the memos were based on the fact, as I
recall, that there was correspondence. Dr. Chawla had
written a letter to Mr. Paphites. They might have had a
discussion after this letter. Then there was a follow-up
letter, or something, and then they started getting into

the construction and things of that nature. And,
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essentially, the argument was that any right of the

Plaintiffs to enforce their lease was waived by Mr.

Paphites in the action, or whatever.

Q And there was conflicting testimony on that,

j was there not; or do you know?

A I didn't read the transcripts.

Q Do you know whether there was any other aspect
of waiver that was injected into the case later on?

A There may have been an issue of waiver when it
came to use of the ingress and egress easements, and things

of that nature.

Q Do you know what it was?
A Off the top of my head, no, sir.
Q Now, would you agree or disagree with the

observation that this issue of waiver provoked in this case
lots of controversy and lots of discussion before the
Court?
Do you agree or disagree with that?
A I think there were memoranda submitted from
each side and it was argued. I don't know that I could
quantify it as lots of discussion. There's no record of

what went on.

Q Would you disagree with that statement?
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i
} A I'm not in a position to know.
Q So you don't know whether there was lots of

ffcontroversy and lots of discussion before the Court, do
fyou?
A I can't say. I'm not in a position to do that.

Q Do you know how many hearings there were on

this issue?

A On the waiver issue?

Q Uh-huh.

A * (No response.)

Q Are you looking at your handwritten notes that

we talked about =-

A Well, actually I did after the deposition what
I told you I was going to do, when I did it originally, I
had it typed up.

Q Okay. So now we can read it.

A Right.

Q But you're not looking at anything different
than what you and I had at your deposition?

A No, no. I'm not under the impression that that
was an issue that was argued anymore than anything else. I
say that solely on my notes, now. As I told you when I

made these notes, they are rather cryptic, and I don't see
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anything that suggested to me that there were a whole lot

of motions or arguments on that issue.

Q Would you be able to agree or disagree with the
statement that there were several hearings leading up to
the final ruling by the Court on this issue?

A Do you mean after the trial?

Q No, sir. Before the -- well, let's define what
we're talking about as the trial.

What do you mean by the trial?

A . Well, you had the initial trial in April for
four days, April of 1995.

Q And three days in August?

A Right; that's what I'm talking about, the
initial trial. And then the subsequent conclusion that
took place in August.

Q Do you know what the final ruling of the Court
was on the waiver issue?

A That was probably the -- no, that was the
ruling of the judge that we just put into evidence of
August 14th. I don't have a recollection of that, no. I'm
sorry.

Q Well, I will tell you it's in evidence. 1It's

the Court's ruling on January 29, 1996.
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A Okay. Well, between that time I don't have any

indication that there was any great argument about the

then that ruling then.

Because after the trial in August there was a
post-trial telephone conference in October; and then in
February of 1996, there was another telephone conference;
and then there was another hearing having to do with this
issue in March.

-'So I don't see any evidence in the record that
there was a whole lot of discussion with the Court or
argument on that issue.

Q Are you aware that one of those telephone
conferences resulted in further briefing and further
memoranda on this issue?

A It may have, Yyes.

Q So you can't agree or disagree with the
observation =-- or can you? I don't want to put words in
your mouth =-- but, there were several hearings leading up
to the final ruling by the Court on this issue alone?

A Well, based on what you're telling me, there's
at least one, and I think probably it was argued earlier on

before the case even went to trial.
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Q Do you have any idea how much was spent in
attorneys' fees dealing with this issue raised by the
Chawla's?

A No.

Q You would agree, would you not, that the issue
of waiver, had BurgerBusters lost it, they would have lost
the entire case?

A I would agree with that.

Q You are aware, are you not, that there was a

cross-bill filed in this case?

A Yes.
Q Do you know how many counts it had?
A The initial cross-claim, as I recall it, was

just one count. But then it was amended later on, which
they -- excuse me, the original complaint was amended. And
it was amended -- and I recall there were three or four
counts on the cross-bill.

Q Do you remember what they were?

A The issues on the cross-claim by Dr. Chawla
primarily were asking, I think, for relief with regard to
the right-of-way and things of that nature. And actually
the cross-claim, to my way of thinking, essentially was

tied up with this issue of waiver.
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The cross-claim sought relief alleging that the

:
‘provisions of the lease had been obtained by Mr. Paphites

|
‘under certain circumstances that should set them aside, and

|
rthey sort of had woven in there, also, I think, the waiver

(
fargument to some degree.

Q But the issue with regard to how the agreement
was obtained was completely separate from waiver, isn't it?

A Yes. I mean, to that degree, that is
different, yes.

Q So let's go through the four counts of the

cross-bill.

Can you tell me what they were?

A The four counts of the cross-claim?

Q Uh~-huh.

A I would have to look. Off the top of my head,
I can't.

Q Okay. Well, there was one count for breach
of --

A I might have made a note, but I don't recall.

O S
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; Q One count was breach of contract.

Do you know what the issues were on the breach

!
!
!of contract count?

A Not without looking at the pleadings, I can't
| tell you.
Q Do you know how much time was spent by

BurgerBusters' lawyers dealing with the allegations arising

under that count?

A No.

Q Do you recall that it had something to do with
an unreasonable refusal to agree?

A Okay. Now, you're refreshing my recollection.

The terms of the lease had to do with the

development of the rest of the shopping center there. And
the provision was that in the event of the developmeht of
the shopping center by Dr. Chawla, he would seek approval
from Paphites -- or BurgerBusters, excuse me --

Q Go ahead.

A -- and that consent was being unreasonably
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;withheld.

% Q Now, the development restriction that we're
jtalking about is in paragraph seven, isn't it?

| A Yes. As I recall, the primary paragraphs in
{the lease that we're concerned about is seven and eight --

as I recall.

Q In seven and eight?
A Right.
Q Now, in eight there is a provision, is there

not, that consent shall not unreasonably be withheld?

A That's right.

Q There is no provision in paragraph seven on
that point, is there?

A I'm sitting here looking at it, and I assume
that that's the provision of the lease. You're right.

Q So do you know how much attorney time and
effort on the part of BurgerBusters was expended to deal
with the allegation in the cross-bill that the unreasonable
refusal provision applied to seven as well as to eight?

A No.
Q Do you know how much legal research was
required, how much court time?

A I did not go through -- I can tell you, Mr.
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Durrette, I did not go through and pick out and say how
gmany hours was spent on each item.

!

; Q So you don't know whether the amount of time
spent on this issue was reasonable or unreasonable, do you?

A Well, yes, I can, because all these issues are
intertwined. When you have a case of this nature and
you're talking about a lease, and you get into waiver, and
you get into the contract issues, these are all part of the
issues that are involved in litigating a lease issue.

"And there's nothing magical about this.
There's nothing that complicated about it. And the issue
of waiver, you go out, you dig up the case law, and you
;apply the case law to your case.

Q My question was =-- well, never mind.

lLet's go to the next count in the cross-bill.
The next count was one for reformation of the contract.

Do you recall that?

A Yes, sir.

Q Do you know how much time was spent in
research, depositions, court appearances, legal memoranda,
dealing with that issue?

A No.

Q The third count was rescission.
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The same question, do you know?

A No, sir.

Q The fourth count was implied easement. Now,
the jury has previously learned what an implied easement is
and what an expressed easement is. An expressed easement
would be if we can find it up there, right? An implied
basement is based on a lot of things: conduct, other |
writings, words spoken.

Do you and I agree on that?

A "I think that's probably correct.

Q Do you know what the issue was in this case
regarding an implied easement?

A As I recall, it had to do with the use of the
entrance and exit on 29.

Q Do you know whether it had anything to do with
other documents, letters, handwritings, et cetera?

A I don't recall.

Q Do you know whether or not it had anything to
do with any conversations that took place between Dr.

Chawla and Mr. Paphites or anyone?

A I know it had to do with the conversations.
Q Do you know how much time was spent on

discovery, research, court appearances, oOr anything to do
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69

with the implied easement issue?

A No, sir.

Q Now, you know, do you not, that BurgerBusters
prevailed on all four of these?

A The cross-claim was denied, yes. I know that.

Q Do you know whether the cross-claim was denied
as a result of the trial, or as a result of preliminary
motions, or a motion for summary judgment?

A Most of them were knocked out in the
preliminary motions.

Q Do you know how much time was spent making the
argument in those motions?

A No.

Q Do you know whether or not there was a defense
in this case raised by the bank on federal preemption?

A As a matter of fact, I had forgotten that there
was.

Q When I asked you yesterday you didn't know, did
you?

A It went right over my head. I was forgetting

about the bank.

Q Do you know how much time was spent

researching, legal memoranda, court appearances, dealing

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4116 LEONARD DRIVE

FAIRFAX. VIRGINIA 22030 453

17031 591.2136




(3]

10

11

12

13

14

15

16

17

18

19

Testimony of Thomas Palmer, Jr / Cross 70

with defense of federal preemption?

A I can't imagine there was much time spent on
that.

Q Why, was it frivolous defense?

A I think the Court thought so.

Q Do you know that there were defenses in this

case raised of res judicata and collateral estoppel?

A As I recall, those were issues that were
raised.

Q Do you know the basis for raising those issues?

A (The witness reviewed his notes.)

Those were argued on April the 3rd of '95. I
think that had to do with the fact that the judge had
already ruled in the preliminary injunction matter. Aand
that's the matter, it started out preliminarily with Mr.
Pearson, and then Mr. Sacks came up on another preliminary
that was granted; and then the petition for the injunction
was ultimately denied.

So Mr. Sacks lost that. And then in the later
pleadings, I think Mr. O'Connell raised collateral estoppel
and res judicata, but the Court had already ruled on that.

Q And, of course, BurgerBusters prevailed on that

issue, did they not?
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A On the collateral estoppel? Yes, sir.
Q And res judicata?

A Right.

Q Do you know how much time was expended

researching, writing briefs, and appearing in court to
defend against that defense?

A No; but, again, that's a common type thing. It
would nt take very long to do that.

Q Whether or not there's res judicata or
collateral estoppel depends on the facts and circumstances
of any particular case, does it not?

A Collateral estoppel and res judicata does not
essentially get into any technical consideration of facts.
It's more a technical consideration of the law and what the
Court ruled, and whether or not the parties are the same

and the issues are the same.

Q And that would depend on a given case, would it
not?

A No question about that. 1It's all case
specific.

Q Now, how many motions to compel -- well, first

of all, I'm not sure we defined for the jury what a motion

to compel is. So why don't you just tell them what a
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‘motion to compel is in the context of discovery?

! A We file discovery proceedings. You've heard
:about -- or I assume you've heard about interrogatories and
!

j request for production and things of that nature. If the

!

{ lawyer doesn't do it within twenty-one days =-- although
’most of us don't wait for that twenty-first day to file a
;motion. But after a reasonable time if you call a lawyer,
gor you write to them and say, where are your answers, if
iyou don't get them, then you file a motion to compel.

Q “And would you agree that at least in Virginia

it's customary for the lawyers to try to work it out before

the motion to compel is filed?

A In this case you are required to try to work it
out, in this court. The court rules require you to discuss
discovery matters before you bring them before the Court.

Q That's a good rule. I haven't looked at the
local rules becausevit hasn't been required of me in this
case. That's not true in every jurisdiction, I hate to
say.

Do you know how many discovery disputes arose
in this case over interrogatories?

A There seemed to be a lot.

Q Do you know how many arose over requests for
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P

production of documents?

A Not really. There were a lot of motions with }

regard to discovery.

Q Do you know how many court appearances related
to those?
A I could estimate for you.

(The witness reviewed his notes.)
It appears to me there were four. Normally,
there was more than one thing discussed, but four where the

major issue seemed to be the discovery issue.

Q out of how many?

A Out of how many =--

Q Court appearances?

A Well, I came up, as I told you, with about 33

court appearances that included trials.

Q So you came up with 33 court appearances. And
I think we agreed that you were counting the four-day trial
in April as one appearance?

A Exactly.

Q So even though it took four days, that was one
appearance. And the three days in August was one

appearance.

A That's true.
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Q And then two days earlier on the preliminary

i
:injunction hearings, that that was one appearance.
| ,

A There was a permanent injunction. That the
February 12th and 13th was a permanent injunction.
Q Was a permanent injunction. Yeah, I'm sorry,

you're correct. That was two days. But that was one

appearance.
A That's right.
Q So if we took those days and said each day is

an appearance, we'd have over 40 court appearances in this
case, wouldn't we?

A Yes, sir.

Q Do you know how much time was spent by the
lawyers physically in the courtroom during those 40

separate court appearances?

A That could have ranged from a half an hour to

five or six hours.

Q And you don't know how much it totaled, do you?
A No.
Q Do you know whether or not there was a motion

to reconsider in this case of the Court's rulings

dismissing counts one and four from the amended cross-bill?

A Yeah, I think that is correct.

PO -
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Q Do you know how much time was spent briefing,

iarguing, and appearing in court on Dr. Chawla's motion to
g ,
reconsider the dismissal of the two counts of his cross-

bill?
A I wouldn't think there would be much time spent

briefing or preparing, because you already argued that

issue. But certainly the Court thing.

Q But you don't know?
A No.
Q -Do you know that there was a motion in this

case for election of remedies?

A As I recall, early on, that it was involved.

That had to do, of course, with the dichotomy between law

and equity.

Q Who filed that?

A I would imagine it would be Dr. Chawla's
pleading.

Q And do you know how much time was taken with

respect to all of the things that were done with regard to

that motion?
A No.

Q Do you know what has transpired in this case

since the Judge's opinion of January 29th, 1996, and the

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE 459

FAIRFAX. VIRGINIA 2203C
203 $91:3136




16

17

18

19

Testimony of Thomas Palmer, Jr / Cross 76

I

subsequent order that's in evidence?

And I'm searching my memory now for the date.

:Would I be right if I said May, 1996, that the order was

entered; do you recall that?

A I've seen a couple of orders since then. I
mean, since January there was an initial order having to do
with what kind of hearing would be held on attorneys' fees,
and there was a subsequent order as to the issues that
would be considered in making that determination.

Q - The one that I had reference to is an order
that implemented the Court's letter opinion of January
29th. And I think you'll see that was entered on May 20th.
It's on the second page.

A Right.

Q Do you know what's happened since that order
was entered?

A There was -- I've been sort of getting that in
bits and pieces. Since that time, there was a proposal
submitted, as I recall, by Dr. Chawla to reform the

building, or reconform the building, excuse me. That was

rejected by the Court.

Q How many proposals were submitted by him at

that time?
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y-\ Well, I think there were three proposals

!

fsubmitted at the same time. They were all written -- or
i
!some kind of drawing. There were three or four of them.

They were drawings with proposals. 2And the Court rejected,

as I recall, the initial series of proposals.

Q Was there a court hearing?

A I believe there was. I think they appealed on
that.

Q Do you know how long it took to prepare for, or

appear in court on that hearing?

A I can't imagine it would take very long,
because we're talking about some engineer's drawings, and
the Judge is going to look at them and see if they conform
with what he thinks is contained in the lease.

Q But you don't know?

A Well, I can't imagine what anybody would have
to prepare for when it's a submission by a party of a
proposal to redo a building.

Q Go ahead.

A And it seems to me it's a matter of standing up
and arguing your position to Judge Robertson that either it
does or it doesn't meet the provisions of the lease.

Q Do you know what arguments were made on behalf
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of the Chawla's to support their position that these four
proposals conform to the terms of Judge Robertson's order?

A I have not reviewed the transcript, no.

Q Do you know whether or not those four proposals
contained drive-through banking lanes and windows?

A As I recall, I think that's the reason that
Judge Robertson ended up turning it down. I think my
recollection is that Judge Robertson says that there's
nothing in this drawing that's attached to the lease that
allows a d;ive-through, and I'm not going to allow a drive-
through. That's my recollection.

Q That was pretty plain from the lease and the
Exhibit D, wasn't it?

A I wouldn't agree with that, no.

Q So in your view it was ambiguous?

A Well, I don't want to be stepping into it here.

I don't frankly agree with Judge Robertson's ruling on that

issue. But =--
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Q And then what happened after we came back to
court and we argued about what Judge Robertson meant when

he wrote his opinion and entered his order?

And that hearing was on the July 1, I'll tell

you that.
But you don't know how much time was spent?
A No, sir, I don't.
Q And then what happened?
A And then there was a subsequent submission by

Dr. Chawla with another proposal, and I think ultimately
the Court adopted a proposal for the reconfirmation of the
building. During this time, also, I believe -- I stand to
be corrected -- this was also -~ we had -- it seems to me
that there was also some motions by the Plaintiff at that
time with regard to the nature of this case, this aspect of
the case, with regard to attorneys' fees.

I think there were a couple of motions by the

Plaintiffs in that regard that they filed.
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Q Do you know when that hearing was held?

A No.

Q Do you know how much time was involved in that
hearing?

A No, sir.

Q I will tell you that it was held on Wednesday,

August the 21st of 1996, and that I'm looking at a
transcript of 98 pages.

A That hearing actually involved more than just
that issue. I don't even have that in my list.

Q You testified to that. I think you stated --

A A motion to guash and a motion to compel was

also involved in that day, and I believe those were filed

by the Plaintiff.

Q Do you know how long the hearing took?
A No. I said I indicated I don't know.
Q Now, are you aware of the decision -- well,

first of all, do you know whether or not the original Bill
of Complaint that was filed for temporary and permanent

injunctive relief contained a request for damageé?

A I don't think it did initially.
Q It did not, did it?
A I don't think it did.
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Q Are you aware of any efforts made by

'BurgerBusters' attorneys to separate the trial of this case
fbetween the determination of whether they were entitled to
‘injunctive relief and whether they were entitled to
idamages?

A I thought it was Dr. Chawla who raised the
issue about splitting the case up, because there was a
dichotomy between chancery and law. But I'm not
recollecting anything that I read that got into that.

Q - 80 you are not aware of the fact that on more
than one occasion BurgerBusters' attorneys requested the
Court to try the injunction phase of the case first and
determine whether or not they were entitled to an
injunction, and then, only if they were not, would you hold
the trial on damages?

You are not aware of that, are you?

A Are you talking about bifurcating the trial?

Q I wasn't going to use that word, but I'm
talking about bifurcating the trial.

A I don't have a recollection of seeing any
motion like that, but there were a lot of motions.

Q There were a lot of motions.

And you may not be aware that Dr. Chawla
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opposed that, are you?

A Since I didn't know it existed, I didn't know
he opposed it, no.

Q But you understand that if that motion had been
granted, given the judge's ruling in this case, we would
never have had a trial on damages, would we?

A I don't understand your statement. I'm sorry.

Q Okay. Let me back up. If you have a claim for
damages in the future as a result of misconduct and you're
also asking the Court to order that the misconduct stop, or
the breach of the agreement stop, if you get the Court to
stop what's going on, then your future damages are
eliminated; correct?

A They can be, yes.

Q And are you aware that that's the position that
BurgerBusters took in this case?

A As I say, I'm not aware.

Q But if they took that position in this case,
and if the evidence shows that they took that position in
this case, and that Dr. Chawla opposed that position, then
if they had prevailed, there would have only been a trial
with respect to the injunction; correct?

A If Chawla prevailed?

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE 466
FAIRFAX. VIRGINIA 22030

17031 §91-3136




10
11
‘12
13
14
15
16
17
18

19

Testimony of Thomas Palmer, Jr / Cross 8

w

Q No. 1If BurgerBusters prevailed on their

argument that we want to separate these trials, and we only

'try the injunction -- we try the injunction alone, and they

got the injunction, we never would have had the trial on

damages.

A No, that's not true. Because if they had won
the injunction suit, then I assume they'd be running right
in here with a second trial on the damage aspect.

Q The future damages are eliminated by the

injunction, are they not?

A No.
Q Oh, they're not?
A Not unless you're removing something. Their

claim for damages arose allegedly out of a loss of some
parking spaces. And so at that point the claim for damages
existed. And, you know, they're going to come back =- if
they win the injunction suit, they're coming right back in
later on with another trial on the issue of damages.

Q Are you aware of the fact that in their motions
to the Court for summary judgment and for bifurcation, they
represented to the Court that if we get the injunction we

don't want damages?

A I don't know that any such representation was

_ o

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

4116 LEONARD DRIVE 467

FAIRFAX. VIRGINIA 2203C
7031 591:3136



10

1

12

13

14

15

16

17

18

!
1
'
I

Testimony of Thomas Palmer, Jr / Cross j

84
ever made, and I certainly can't say that.
Q If that was the testimony in this trial, you
would have no basis to refute it, would you?
A I can't refute testimony; no, sir.
Q Did you make an effort to quantify the amount

of time devoted to travel?

A To travel?
Q (Nodding head.)
A That's another item that I think Mr.

O'Connell's secretary was kind enough to do at some point.

Frankly, I don't recall what the number is.

Q Okay. But you didn't do it?
A No, sir.
Q Now, do you know what Mr. Kimball testified to

at the trial in April, the expert that you talked about?
A Right. Based upon my review of his
deposition -- I made some notes, and they're cryptic, as I
indicated -- I went to Mr. O'Connell's office and --
Q Mr. Palmer, I don't want to know what he

testified to in his deposition. I want to know --

A No, no, no. This was his testimony at the
hearing.
Q I'm sorry. You said deposition.
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A Excuse me. I'm sorry. I read the transcripts

at Mr. O'Connell's office. I went there one morning.
And you asked about Kimball?

Q Yes, in April.

A His testimony centered around the testimony
about the parking spaces, the loss of the parking spaces,
the alleged impact, some testimony about conjection. And
there was no testimony about the size of the building.

Q Okay. Now, are you eliminating his testimony
on his fees. in this case because he didn't testify about
the size of the building?

A Yes. And didn't testiff about anything that
the cross-claims were raising, having to do with any of
their issues.

Q Are you aware of the fact that one of the --
well, do you know what the expert retained by the Chawla's,
whose deposition was taken, and you expressed an opinion
that that should not be a recoverable expense, do you know
what he was testifying on?

A I didn't read this transcript (indicating) from
-~ it seems to me that he was testifying about the parking
spaces and the need for parking in the area. I think that

was primarily the thrust of his testimony, although I stand
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to be corrected on that.

Q Are you aware that the Chawla's expert
testified and rendered an opinion based on an algebraic
equation of some kind that in determining the forty-five
hundred square feet of space that you counted the drive-
through lanes and the drive-through that was outside as

part of the total configuration to comply with Exhibit D?

A As I say, I did not read his transcript.

Q So you don't know about that?

A - NO«

Q And are you aware that those drive-through

lanes are the lanes that eliminated the four parking spaces

- that were at issue in this suit?

A I think that's right.

Q And so Mr. Kimball testified, did he not, about
the importance of those four parking spaces to
BurgerBusters' business that was eliminated by the drive-
through that BurgerBusters was complaining about, didn't
he?

A I don't think that was what BurgerBusters was
complaining about. BurgerBusters was complaining about the
fact that it was a bank and based upon the fact that the

drive-through was there. They created a problem with the
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lights because Taco Bell had a drive-through, and that the
configuration as it had been built needed the light, and
because of that there was this issue about the fence, and
they had to put the fence up there so that at nighttime the

lights wouldn't be facing each other, and things of that

nature.
Q Isn't it true --
A And --
Q Excuse me.
A " And they also indicated and claimed that these

four spaces -- or three or four spaces, whatever they
were -- allegedly were close to their building, close to
Taco Bell, and that they wanted =-- suggested they wanted
these spaces back. That was one of the claims.

Q And in their amended bill, what they wanted was
this (indicating), isn't it?

A What they wanted was this? I don't --

Q The lot development shall be undertaken in the
shopping center, or none shall be undertaken, except as
shown on Exhibit D.

That's what they had plead for, wasn't it?
A Well, there's nothing shown on Exhibit D. All

we have is a footprint.

RUDIGER & GREEN REPORTING SERVIiE
CERTIFIED VERBATIM nepomsan
4116 LEONARD DRIVE
FAIRFAX. VIRGINIA 22030

17031 $91-3136




10
11
A12
13
14
15
16
17

18

Testimony of Thomas Palmer, Jr / Cross g8

Q Right. But that footprint shows only a
building with no drive-through lanes, does it not?
A I don't think that that shows that, because I

think the use of that area doesn't show a building, either.

It's a footprint.

Q It shows a footprint, which is the base of the
building.

A No.

Q Well, you would agree with me, would you not,

that the Court ordered that the development comply with
that exhibit?

A Well =--

Q And that the Court rejected all of the
proposals that contained drive~through lanes, wouldn't you?

A I understand that; yes, sir.

Q And you agree that BurgerBusters opposed all of
those proposals that contained drive-through lanes?

A I understand that; yes, sir.

Q And you agree that one of the reasons for that
was they wanted those four parking spaces?

A No; I don't think that the reason they wanted
to get rid of the drive-through was for four parking

spaces. The footprint is there.
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Q So you disagree that BurgerBusters -- one of
BurgerBusters' arguments in this case upon which they were
asking the Court to render its order and to eliminate that
drive-through was because of the importance to them of
these four parking spaces.

Do you disagree with that?

A I'm not going to disagree with that statement.
I mean, it's all through their pleadings that these three
or four parking spaces are a big problem and they wanted
damages for them. I mena, they put on testimony that
they're worth millions of dollars.

Q That is correct, because they lost on their

motion to bifurcate, didn't they?

A No; they did that because they were asking for
damages.
Q All right. Mr. Palmer, if they had won on

their motion to separate these trials, those millions of

dollars of future damages would never have been claimed,

would thev? I

THE WITNESS: That's not what they said in the

trial.

Y Y £
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Q Mr. Palmer, did you review the transcript of
the hearing on the first of the four days when this case
was originally set in April, that being April 24th, 19957

A No.

Q Well, I need you to read you, then, what Mr.
Lawrence said.

Mr. Lawrence: "I will tell the Court if the
Court grants us the full measure of equitable relief that
we wanted and which I think these cases I've discussed
would mandate, we will not pursue a claim for damages. We

will take our equitable relief and the attorneys' fees
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which we think you're about to award pursuant to the terms
of the lease, and we will go home."

So you didn't have the benefit of Mr.
Lawrence's position in this case, did you?

A No, sir.

Q Now, would you describe for the Court, please,
exactly how you came up with your estimate as to the
$30,000 to $40,000 that you say would be a reasonable fee
in this case?

A "I don't know that there's any exactitude about
it, but the method that I used was to review the materials,
the pleadings in the case, to familiarize myself with thé
issues, determine what had gone on in the case, and then
take a look at the issues that had been litigated,
determine which issues I felt there had been a prevalence
on insofar as the Plaintiff was concerned, and then sat
down and, based upon my experience, came up with what I
felt was the time that would be reasonably spent in
handling this litigation.

Q And so you didn't attempt to look at the
specific court hearings and how much time was taken, or
specifically the memoranda and how much time was taken, and

made judgments as to whether or not those tasks were
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reasonable or unreasonable?

A Not the specific memorandum, no. Now, I did
look generally at what had gone on. I mean, because you
pointed out
-- I had my chicken scratch that you can barely read, where
I listed hearing some things of that nature. And in making
the determination, I mean, I am imposing in that analysis
what I consider to be reasonable for this case.

o] But, again, I want to be sure I understand, you
did not look at =-- let's say this case took four days in
April, three in August, and two in, was it February? -- it
took two in February?

A The two originally in February?

Q Right. So you didn't read through those trial
transcripts and try to determine, instead of nine full

days, how many days it should have taken?

A Well, actually I sort of did.
Q How many days should it have taken?
A As I indicated, that was something I did in

retrospect, too. I felt that --

Q Well, my question -- excuse me just one second.
My question is how you estimated the $30,000 to $40,000

that you did on October the 30th. Now, you're going to
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tell me something you did after that. I want to know in

' October.

A I don't have -- I was not that scientific at
the time that I did that. It was sitting down, figuring
what the issues were, and going through in that fashion;
and thinking through what I felt would be necessary, for

example, for research, trial time, motions, depositions,

i things of that nature.

Q Again, I take it that with respect to the
actual issues that were raised in this case, you didn't go
through and say, well, to deal with waiver in this case it
should have taken X hours; to deal with the election of
remedies in this case, it should have taken Y hours; to
deal with res judicata in this case, it should have taken 2
hours.

You didn't do that?

A No. I looked at it as an overall, but taking
into consideration that those are issues in the case.

Q Yes, sir.

MR. DURRETTE: Would you mark this as
Petitioner's next exhibit? What are we up to, ten?

THE CLERK: Ten.

MR. DURRETTE: This is Mr. Palmer's bill.
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(The document referred to
above was marked Petitioner's
Exhibit Number 10, for
identification.)

BY MR. DURRETTE:

Mr. Palmer, I'm going to show you what we've

marked as Exhibit 10 for identification.

the Witness

Q
through the

A

Honor?

(Whereupon, Mr. Durrette handed a document to

for his examination.)

"BY MR. DURRETTE:

Is that the bill that you entered in this case,
date that's on there?

Yes.

MR. DURRETTE: I'd move its admission, Your

THE COURT: Any objection?

MR. O'CONNELL: No objection.

THE COURT: Petitioner's ten will be received.
(The document heretofore
marked Petitioner's Exhibit
Number 10, for
identification, was received

in evidence.)
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BY MR. DURRETTE:

Now, Mr. Palmer, I don't think I have another

copy, so I can't direct you to the precise date, but would

you look on it? And there's a date on which you --

A

Q

¥ 0 » 0 >

» 0

Q

I've got a copy here.
Oh, you've got a copy?
Sure.

Are you ready?

Yes.

“"Look at your entry on March 25th.

Yes.
Would you read that to the jury?
"Telephone conference with a client."

And you don't say what the conference was

about, do you?

»

» ©O ¥ ©

Q

No.

Would you look at your entry at --
I can tell you what it was about.
But it's not on the bill, is it?

No.

Would you look at your entry on October 29th,

vconference with O'Connell, one hour"?

A

(Witness complies.)
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Q You
you?
A No.

only one reason

don't say what the conference was about, do

I can tell you what it was about. There's
why I'm in this case.

it's not on your bill that you rendered, is

A That's right.

Q But
it?
m.
questions.
" THE

Mr. O'Connell?
MR.
THE
MR.
MR.

THE

DURRETTE: Your Honor, I have no further

COURT: All right. Thank you. Redirect,

O'CONNELL: No questions, Your Honof.
COURT: May Mr. Palmer be excused?

DURRETTE: As far as we're concerned.
O'CONNELL: Yes, he may.

COURT: All right. Thank you, Mr. Palmer.

You're free to go, sir.

MR.
witnesses, Your
THE

MR.

(Witness excused.)
O'CONNELL: There will be no further

Honor.

COURT: All right. The Defense rests?

O'CONNELL: The Defense rests.

eameax. vinamna 303 80
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* % %

(Whereupdn, Mr. Durrette handed a document to

the Witness for her examination.)

Q

BY MR. DURRETTE:

Ms. Cleary, 1'll show you what was marked in

this case -- I've already shown you what we've marked in

this case as Plaintiff's Exhibit 11, and ask if you can

identify that.

A

Yes. This is a document I prepared. 1It's a
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list of time spent on this case, and dollars billed for

that time for attorneys who weren't primarily involved in

the case.
Q And how did you make the calculation?
A If you look at the billing notebook --
Q Exhibit 9? You used Exhibit 97
A Yes. At the end of each Faggert and Frieden

bill, there is a compilation. There will be a list of
attorneys by initials. Mine would be ADC. Mr. Lawrence is
JGL, and so on. And it shows for that particular time the
total number of hours billed by that particular attorney =--
excuse me, for that particular bill, the total number of
time billed by that attorney, and the dollar equivalent
based on that attorney's billable rate.

And so I went through each of those bills, and
for each of these attorneys pulled the time and the

equivalent dollar rate and totaled it up.

Q And the exhibit contains subtotals after each
lawyer by name, the number of hours and the number of
dollar;; right?

A Yes, sir.

Q And then it contains the total hours that all

of the lawyers, other than Mr. Frieden, you, Mr. Sacks, and
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Mr. Lawrence from Faggert and Frieden billed; correct?

A That's correct.

Q And it also contains all the time that Robin
Gulick from Pearson and Pearson billed; is that correct?

A That's correct. Actually, I think the firm
name was a little different at the time. It started with
Mr. Gulick, and at the time he and Mr. Pearson were
partners.

Q Mr. Pearson was the only other attorney in that
firm that billed; is that correct?

A To my knowledge, yes.

MR. DURRETTE: VYour ﬁonor, I move the admission
of Plaintiff's eleven.
THE COURT: Any objection.
MR. O'CONNELL: No objection.
THE COURT: It will be received, Plaintiff's
eleven.
(The document heretofore
marked Petitioner's Exhibit
Number 11, for
identification, was received

in evidence.)
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Le
Q Mr. Basham's total on this bill is how much?
A His total time spent on this file in hours was

123.7 hov._zrs. He billed at the rate of $75 an hour. So

it's a total of $9,277.50.

Q Now, what did Mr. Basham do primarily?
A Research.
Q And if Mr. Basham had not done that research,
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who would have done it?

A I would have done it, or Mr. Sacks, or Mr.

Lawrence would have done it.

Q And your billing rate is how much?

A For this file it was $100.

Q And Mr. Sacks was how much?

A I believe it was $125.

Q And Mr. Lawrence was how much while he was at

Faggert and Frieden?

A While at Faggert and Frieden, I believe it was

$150 an hour.

Q And why did you have Mr. Basham do the
research?
A Well, it seemed to be a more economical

approach to this. It saved the client money and got the
research done. Mr. Basham is fully capable of doing the
research we needed done on this file, and it saved our
client money.

Q Now, Ms. Cleary, there was some testimony from
Mr. Palmer yesterday regarding some billing entries at
Faggert and Frieden. I believe that it was in December of
1995, or December of 1994.

Do you recall?
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A With respect to the waiver issue?

Q Yes.

A That would have been in 1995, it occurred.
Q Right.

A And actually it would have been on the December
bill, but it would have been November time.
Q November time on the December bill, right.

Now, did I ask you to go back through your

files --
A Yes, you did.
Q -- and look at your notes and the

correspondence that related to those entries?

A Yes, you did.

Q And would you tell the jury, please, what you
learned about what transpired at that point in time, and
particularly why it produced the office conferences, inter-
office conferences, that were testified to by Mr. Palmer?

A Including my bill. About two months after the
trial ended in August, we received a letter from the Court
requesting additional information concerning the waiver
issues. This was with respect to Mr. Paphites' note on the
bottom of the April 3 letter and some statements he made

under oath in testimony at an earlier hearing.
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These issues had been previously raised by the

Chawla's in pretrial conference and in a hearing in between
the two trials, or the two parts of the trial. And then it

was raised again in closing arguments when the Judge asked

!for additional information on it.

The parties, counsel and the Court, had a
telephone conference on October 30, at which we discussed
how these issues would be addressed, or the Court's
questions concerning these issues. And it was determined
that the parties would file briefs, and the schedule was
set up, and the issues to be briefed were discussed.

Approximately, a week later we received a draft
order from Mr. O'Connell of what he understood was the
outcome of this conference. It differed from what we were
told concerning the conference, and, in fact, differed from
Mr. Lawrence's notes concerning the conference.

Q Let me interrupt to ask you -- maybe you said.
I wasn't paying attenti