CLERK
SUPREME COURT OF VIRGINIA
PN RA AR

e 2
i

|

]

U/ JuL311980 |||
]

mar RIS

) R e gy e g

RICHMOND, VIRGINIA

IN THE

Supreme Court of Virginia

AT RICHMOND

RECORD NO. 800171

HARRY F. GILLMAN
and
SAUNDRA K. GILLMAN,

Appellants

-----

V.

UNIT OWNERS ASSOCIATION OF BUILDAMERICA-1,
a condominium, JOHN R, PFLUG, JR., TRUSTEE,
and BOARD OF MANAGERS OF THE UNIT OWNERS
ASSOCIATION OF BUILDAMERICA-1

.+..:Appellees
JOINT APPENDIX
Fredrick H. Goldbecker David C. Canfield
Post Offtice-Box. 517 TOLBERT, SMITH, FITZGERALD
Fairfax, Virginia 22030 & RAMSEY

2300 Ninth Street, South
Arlington, Virginia 22204

Counsel for Appellants Counsel for Appellees

APPELLATE PRINTING SERVICES, INC., HERITAGE BLDG., RICHMOND, VA. (804) 643-7789



10.
11.
12,
13.

14.

~TABLE OF CONTENTS

CIRCUIT COURT NUMBER 59858
BILL TO ENFORCE CONDOMINIUM LIEN AND PETITION FOR
INJUNCTIVE RELIEF WITH ATTACHED EXHIBITS FILED
NOVEMBER 2, 1978 ... it iiitrirsennenrereenens .
ANSWER DATED NOVEMBER 17, 1978 .................

LETTER OPINION OF THE HONORABLE RICHARD J.
JAMBORSKY DATED JANUARY 3, 1979 .....,..........

ANSWER AND CROSSBILL BY DEFENDANTS GILLMAN FILED
JAWTUARY 22, 1979 ittt iieinneenennnan

ANSWER TO CROSSBILL BY UNIT OWNERS DATED FEBRUARY
14, 1979 .. e v

CIRCUIT COURT NUMBER 59884

BILL FOR DECLARATORY JUDGMENT FILED NOVEMBER
13, 1978 ..... et et e e e e

ANSWER OF PFLUG, TRUSTEE DATED DECEMBER 1979 ...
ANSWER OF UNIT OWNERS DATED DECEMBER 1, 1978 ...
CONSOLIDATED CIRCUIT COURT NUMBERS 59858 & 59884

LETTER OPINION OF THE HONORABLE LEWIS D. MORRIS
DATED SEPTEMBER 18, 1979 .......... vesaeues ' .

DECREE ENTERED NOVEMBER 3, 1979 ......... veee e
ASSIGNMENTS OF ERROR .., . iivniivrnnrnnvneennes
STATEMENT OF FACTS AND TESTIMONY ...,.,.......c...

TRANSCRIPT OF ARGUMENT ON ENTRY OF FINAL ORDER
BEFORE THE HONORABLE LEWIS D. MORRIS, JUDGE ON
OCTOBER 19, 1979 ... iviiininennerannnnnnereenns

DEFENDANT'S EXHIBITS

a) Exhibit 1 (Letter dated 3-15-77) ...........
b) Exhibit 3 (Rider to a Sales Contract) ......
c) Exhibit 5A - 5Q - (Photos) ,....... e
d) Exhibit 6 (Minutes) ....,.¢cuvivrienennn C e
e) Exhibit 7 (Private Collection Truck
Inspection) ,....cieevreeeenennneenenens e
f) Exhibit 8 (Vehlcle Inspectlon) e e

APPENDIX

PAGES|

1-85
86-89

90

91-97

98

99-10
106-10
109-11

112-11
115-11

113
119-15

153-17

179

180
181-18
189-19

191-19
199-2¢

w

7

wmoo Ooo




15, COMPLAINTANT'S EXHIBITS

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

10
11
13
14
15
16
17

(Letter dated 5-2-78)
(Letter dated 6-6-78)
(Letter dated 8-8-77)
(Letter dated 9-1-77)
(Deed) ..
(Deed) ....iveerererss

(Letter dated 8e10978)!..:.

LR S NS A T B

* e s e

e e e 0

ooooooo

ooooooo

206-207
208-209
210-211
212
213-215
216-218
219-220

- ii -



BILL TO ENFORCE CONDOMINIUM LIEN
AND PETITION FOR INJUNCTIVE RELIEF

COMES NOW the UNIT QOWNERS ASSOCIATION OF BUILDAMERICA-

an unincorporated associztion (hereinafter referred to as "Associa-

tion"), and files this Bill to Enforce Condominium Lien And Petit
For Injunctive Relief against the Defendants, respectfully statinj
~as follows:

1. By Master Deed dated August 16, 1974, recorded in
Deed Book 4088 beginning at Page 266 among the land records of Faj
County, Virginia (anneéed hereto and incorporated herein as Exhibi
"A'"), BuildAmerica-l was-established as a condominium under the Cc
minium Act, Va, Code § 55-79.39, et seq. (hereinafter referred to

the "Condominium'),

2.

future owners, tenants, visitors and occupants of (the BuildAmeric

condominium units) shall be subject to, and shall comply with the
provisions of (the Master Deed), the By-laws and the Rules and
Regulations' of the Condominium,

3.

Under Article 6 of the Master Deed, '"all present ar

ion
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Article 5 of the Master Deed provides that the Condo-

minium shall be administered by the Unit Owners Associatian (herein-

after referred to as the "Association''), the membership of which s

hall

be comprised of the owners of Condominium units (hereinafter referyed

to as "Units"), |
4. The Bylaws of the Condominium, recorded among the
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land records of Fairfax County in Deed Book 4088 beginning at
Page 278 (a copy of which is annexed hereto and incorporated herein
as Exhibit "B'"), promulgates in Article III, Section 2 the powers
and duties of the Board of Managers of the Association, which
includs (z) the cperation, care, upkeep and maintenance of the
Common Elements; (n) controlling the use of all the general
Common Elements; and (p) taking all other necessary and proper actions
for the sound management of. the Condominium.

5, Use of the Condominium is limited by the provisions of
Article V, Section 11 of the Bylaws, which include the limitation in
Paragraph (c¢) that no nuisance shall be allowed nor shall any use
or practice be allowed which is a source of reasonable ‘annoyance or
which unreasonably interfers with the peaceful possession of the
Condominium owners. |

6. The Rules and Regulations of the Condominium, recorded
among the land records of Fairfax County in Deed Book 4088 beginning
at Page 313 (a copy of which is annexed hereto and incorporated by
this reference as Exhibit ''C") provides in Paragraph 15 that no
noxious or offensive activity shall be permitted in the Common
Elements, nor shall anything be done which may become an annoyance
or nuisance to other Unit Owners.

7. By Deed dated July 12, 1976 and recorded in Deed Book
4454 at Page 213 among the land records of Fairfax County ( a copy
of which is annexed hereﬁo and incorporated herein as Exhibit '"D"),
the Defendants HARRY F, GILLMAN and SAUNDRA K. GILLMAN, his wife
(hereinafter referred to as the "Gillmans'") took title to Unit 17

of the Condominium, subject to:



the reservations, restrictions on use, and all
covenants and obligations set forth in the Master
Deed, ... and as set forth in the Bylaws..., all of
which restrictions, payments of charges and all other
covenants, agreements, obligations, conditions and
provisions..,shall constitute covenants running with
the land,...and all of which are accepted by the
Grantees as binding,.

8. Unit 17 was conveyed to the Defendants R, DENNIS
MCARVER and OSCAR W, SELLARS, TRUSTEES (hereinafter referred to
as the "Trustees'") by Deed of Trust recorded in Deed Book 4454
at Page 215 among the land records of Fairfax County, to secure
payment of a promissory note.

9, By Deed dated July 13, 1977 and recorded in Deed
Book 4679 at Page 292 among the land records of Fairfax County
(a copy of which is annexed hereto and incorporated herein as
Exhibit "E") the Gillmans took title to Unit 21 of the Condominium
subject to the same reservations, restrictioms, covanénts and
obligations described in Paragraph 7,

10, Unit 21 was conveyed to the Trustees by Deed of
Trust recorded in Deed Book 4679 at Page 294 among the land records
of Fairfax County, to secure payment of a promissory note.

11. The Gillmans, trading as Gillman's Five Star Trash
Service, have operated and continue to operate a trash collection
service from Units 17 and 21 from the date of purchase of each
Unit, and in the course of such business they have been using the
Common Elements as a location on which to clean and park overnight
at least five garbage trucks daily,

12. The odor emanating from these trucks and from their

effluent is and has been offensive and intolerable to the other
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Unit Owners for months, without ceasing, interfering with their right
of quiet possession and enjoyment of their respective Units, and
threatening their health, safety and welfare.

13. Despite repeated requests, the Gillmans have
refused to eliminate the noxious smells and have refused to park
and clean the garbage trucks elsewhere.

14. The presence of these trucks, exuding such smells,
is an annoyance and nuisance in direct violation of the Bylaws and .
Rules and Regulations of the Condominium,

- COUNT ONE

15, Paragraphs 1 ~ 14 are incorporated herein by this
reference. ' '

16. Article III, Section 2(m) of the Bylaws vests in
the Board of Managers of the Association the right to levy fines
against a Unit Owner for violation of the Rules and Regulations iﬁ
a maximum amount of $25.00 per violation per day.

17. The Gillmans were notified by letter dated June 6,
1978 that the stench from the trucks was not tc be tolerated, and
that the Board of Managers would take action against the Gillmans
in the event that problem was not rectified immediately.

18. After receipt of said notice, the Gillmans refused
to remove or clean the trucks, and the nuisance continued without
abatement,

19, By letter dated August 10, 1978, the Board of
Managers, by counsel, notified the Gillmans of an assessment against
their Units of the total amount of $8,000, comprised of fines in

the amount of $25,00 per day for each of five garbage trucks parked

* - —_—
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overnight on the Common Elements of the Condominium after notice-
described in Paragraph 16 above, through and including August 10,
1978, each such truck continuing to cause an odoriferous nuisance
over such period without abatement. This letter also gave the Gillmans
notice that additional fines would be imposed for failure to pay |this

assessed fine and for prospective violations,

20, To enforce this assessment, a Memorandum of Lien
‘was filed by the duly authorized agent of the Association on Octoper
19, 1978 against Unit 17, which Memorandum was recorded iﬁ Deed
Book 5016 at Page 770 of the land records of Fairfax County
(a copy of which Memorandum is -annexed hereto and incorporated herein
as Exhibit "F"), and this action to enforce the lien has been filed
within six (6) months from the time of filing of said Memorandum.

21. Further to enforce this assessment, a Memorandum of
Lien was filed by the duly authorized agent of the Association on
Octobexr 19, 1978 against Unit 21, which Memofgndum was recorded in
Deed Book 5016 at Page 774 of the land records of Fairfax County
(2 copy of which Memorandum is annexed hereto and incorporated
herein as Exhibit "G'"), and this action to enforce the lien has
been filed within six (5) months from the time of filing of said

Memorandim.

22, WHEREFORE the Association moves this Court to ent%r
judgment against the Defendants in the principal sum of $8,000.0Q,
plus interest from date of filing and costs and attorneys fees
as provided in Va, Code § 55-79,84(e).

COUNT TWO

23, Paragraphs 1 - 19 are hereby incorporated by this

——
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reference,

24, Article III, Section 2(m) of the Bylaws further
provides that the Board of Managers of the Association may levy an
additional fine or fines against any Unit Owner who fails to pay
a fine previously assessed within ten (10) days of notification
thereof,

25, The Gillmans failed to pay the original fine
totalling $8,000.00 described in Count One within ten (10) days
of notice, and still héve failed to pay such fine, or any portion
thereof, despite notice that.’'an additional fine could be imposed.

26. The Board of Managers therefore has imposed an
additional fine of $25.00 for eac? fine of $25.00 previously
assessed and levied, for a total additional fine of $8,000.00.

27. To enforce this assessment of an additional fine, a
Memorandum of Lien was filed by the duly authorized agent of the
Association on October 19, 1978 against Unit 17, which Memorandum
was recorded in Deed Book 5016 at Page 771 of the land records of
Fairfax County (a copy of which Memorandum is annexed hereto and
incorporated herein as Exhibit "H"), and this action to enforce the
lien has been filed within six (6) months from the time of filing
cf said Memorandum, |

28. TFurther to enforce this assessment of an additional
fine, a Memorandum of Lien was filed by the duly authorized agent of
the Association on October 19, 1978 against Unit 21, which
Memorandum was recorded in Déed Book 5016 at Page 775 of the land
records of Fairfax County (a copy of which Memorandum is annexed

hereto and incorporated herein as Exhibit "I"), and this action to
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enforce the lien has been filed within six (6) months from the time
of filing of said Memorandum.
29. WHEREFORE the Association moves this Court to enter
judgment against the Defendants in the additional principal sum
of $8,000,00, plus interest from date of filing and costs and

attorneys fees as provided in Va. Code § 55-79.84(e).

. .CQUNT THREE

30. Paragraphs 1 - 19 are hereby incorporated by this
reference.

31. Since August 10, 1978, the intolerable nuisance has
continued without abatement or relief through and including
September 15, 1978, with at least five odoriferous garbage trucks
parked each night on the Common Elements of the Condominium.

32. In accordance with the notice of August 10, 1978, |the
Board of Managefs has assessed and levied a fine of $25.00 per day

for each of five (3) trucks emitting a vile odor which remain over

night on the Common Elements, for a total amount of $4,500,00 through
September 15, 1978.

33. To enforce this assessment, a Memorandum of Lien
was filed by the duly authorized agent of the Association on October
19, 1978 against Unit 17, which Memorandum was recorded in Deed Book
5016 at Page 772 of the land records of Fairfax County (a copy of
which Memorandum is annexed hereto and incorporated herein as
Exhibit "J"), and this action to enforce the lien has beén filed
within six (6) months from the time of filing of said Memorandumﬂ

34. Further to enforce this assessment, a Memorandum

of Lien was filed by the duly authorized agent of the Association gn

T
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October 19, 1978 against Unit 21, which Memorandum was recorded in
Deed Book 5016 at Page 776 of the land records of Fairfax County
(a coﬁy of which Memorandum is annexed hereto and incorporated herein
as Exhibit "K") and this action to enforce the lien has been filed
within six (6) months from the time of filing of said Memorandum.

35. WHEREFORE the Association moves this Court to enter
judgment against the Defendants in the principal sum of $4,500.00,
plus interest from date of filing and costs and attorneys fees as

provided in Va, Code § 55-79.84(e) .

.~ COUNT FOUR

36. Paragraphs 1 - 14, 17, 18 and 31 are hereby
incorporated by this reference.

37. Since September 15, 1978 the intolerable nuisance
caused by the filthy trucks has continued without relief through
the date of the filing of this suit, resulting in the irreparable
loss by the members of the Association of the use and enjoyment
of their property.

38. Further the Gillmans' garbage trucks have and
continue to discharge or leak automotive engine o0il and/or hydraulic
system oil on the asphalt surfacing in the parking area of the

Common Elements of the Condominium, causing severe and permanent

damage thereto.

3¢. The Gillmans' garbage truck fleet, each truck
weighing in excess oi 10,000 1lbs., has caused and continues to cauﬁe
by its cumulative effect an undue strain on the paved areas of the

Common Elements, far in excess of the Gillmans' proprotionate share

8



for wear and tear on said Common Elements and in violation of the
number of such trucks permitted by the Rules and Regulations,
as amended.

WHEREFORE the Complainants move this Court for entry of

an injunction pursuant to Va, Code § 8.01-620 permanently enjoining

the Gillmans from allowing their garbage txucks on the Common Elem

nts

of the Condominium for any purpose whatsoever, from the date of entry

of a Decree, forward, for costs and attorneys fees as provided in
Va. Code § 55-79.84(e), and for such other relief as this Court maj

deem appropriate.

UNIT OWNERS ASSOCIATION
BUILDAMERICA-~1, A CONDOMINIUV

By

Tolbert, Smith, FitzGeral Counsel 7///
& Ramsey

2300 Ninth Street,South <:}
Arlin?fi§ZZZizj}nia;2%204 /%é?
By Lo 1.

“Charles Henry Smijth
Counsel for the fomplainant
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Book 4088
pages 266 -~ 277 EXHIBIT A

BUILDAMERTCA -1, a Condominium

MASTER DEED

This MASTER DEED made in Fairfax County, Commonwealth of
Virginia, . on the /éd‘ day of ﬂ,_’wf-, 1974, by John R./Pflug, Jr.,
Trustee, (hercinafter referred to as the "Grantor"), pursuant
to the provisions of the Condominium Act of the Code of
Virginia. )

WHEREAS, Chapter 4.2 of Title '55 of the Codé of Virginia,
(1950), as amended, (hereinafter recferred to as the "Condominium

Act" or "Ac;"}, provides for the creation of condamin%ums in
tﬁe Commonwealth of Virginia; and |
WHEREAS, the Grantor is the owner in fee of a parcel of
land situate in Fairfax County, Virginia,.more particularly
described by metes and bounds on the attached document labeled
Exhihit B which is.attached hereto and made a ﬁart of this
Master Deed, said land being also shown on Exhibit C which is a
plal attached hereto and made a part of this Master Deed‘
(which parcel of land is herceinafter referred to as the "Land")
WVHEREAS, the Grantor intends to construct a building
containing twenty-six (26) warehouse bays with non-residential
space in accordance with plans prepared by Thomas H. Madigan,
A.I.A., dated March 1, 1974 and as subsequently revised;
WIIEREAS, the Grantor desires and intends by the recor-
dation of this Master Deed to submit the Land together with
the improvements to be constructed thereon to the provisions

ol the Condominium Act;

10



HOW, THEREFORE,

1. Sabwmission of the Land: The Grantor hereby estab~

lishes a Condominium in accordance with Chapter 4.2 of Title 5%
(Condominium Act) upon the Land described in Exhibit B and
suown on Exhibit € both of which are attached bereto. It is ti

—

purposc of the Grantor by this Master Deed, Lo subdivide and
to impose covenanls and restrictions as herein dcscribed
upon the Land all of which shall run with the Land so that
the Land together with the improvements thcreof shall con-
stitute a Condominium as defined in the Condominium Act. The
submission of the Land to the Condominium Act as aforesaid is
subject to all convenants, conditions and restrictions now
rccorded or hereafter to be placed on the record.

2. Nawme: The name of the condominium shall be
BUILDAMERICA-1, a Condominium.

3. Building: The Condominium consists in part of a
one story warehouse building having frontage on Fullerton
Road in the Fullcrtdn Industrial Park as more particularly
éhown on the attached drawing labeled Exhibit C.

4y, The Units and General Common Elements:

A. The Building shall contain twenty-six (26)
Units which shall be and hereby are limited to "non-residential
uses as that term is used in the Condominium Act.
(1) For the purpose of identification, all
UnitsAin the Building located on the Land, are given identi-
fying numoers from one to twenty-six as shown on Exhibit C,

wnich depicts the location of all Units, and the General




Common Areas of the Condominium and wvhich exhibit is attached
hereto and made a part of this Master Deed. Every Unit bears
an identifying number and no unit bears the same identifying
number.as does any other Unit.

(2) As of the date of the execution of this
beed, the DBuilding which will contain the Units may not have been
completely constructed, but will be constructed substantially
in accorddnce with the plans prcpared by Thomas J. Madigan A.I.A.,
dated arch 1, 1974, and as subscquently revised.

(3) Unit Boundarics: Each Unit shall includc

that part of the Condominiuin which lies within the following
boundaries all as shown on Exhibit D which is attached hereto

and made a part of this Deed:

(a) Upper and Lower Boundaries: The

upper and lower boundaries of each Unit shall be the follow-

ing boundaries extended to an intersection with the perimetri-

cal boundaries:

(i) Upper Boundary: - The horizontal

plane of the bottom surface of the concrete ceilings

(ii)  Lower Bodndary:_ The horizontal

plane of the top surface of the undecorated concrete floor

slab.

(b) Perimetrical Boundaries: ‘The peri-

metrical boundaries of the Unit shall be the vertical plane
which includes the innermost surface of the unfinished masonry .

wall bounding the condominium unit extended to intersections

12



with each other and with the upper and lower boundaries. The
owner of the condominium Unit shall be deemed to own the
walls and partitions which are contained within said owner's

condominium Unit, the heating and cooling units serving the Unit

and toilet fixtures contained therein.

B. General Common Elements; Allocation of Interest

in General Common Elcments: The General Common Elements

consist of the entire Condominium, including all parts of the °
Building other than the Units, including, without limitation,
the following:

(1) The Land;

(2) All foundations and loadbearing walls;

(3) All exterior walls of the Building, not
including the portions thercof on the Unit side of the masonry
of such walls; all walls and partitions separating Units; and
all concrete floors and concrete ceilings; '

(I}) All roofs and other areas used in connection
therewith, and all landscaped, parking, and driveway areas;

(5) ALl central and appurtenant installations

for services such as electricity, telephone, gas, and water.

(6) All tanks, pumps, motors, fans, compres-

sors and control or other equipment, if any, to be used in comm

(7) ALY sewer pipes;

(8) All Units which may hereafter be acquired

and held by the Board of Managers on behalf of all Unit owners j

&Y
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(9) All other parts of the Condominium and

all apparatus and installations existing in the Building or
on the Land for common use or necessary or convenient to'the
‘existence, maintenance or safety of the Condominium, which
ére not specifically made part of a the Unit by the terms of
this Deed. |

- (10) Exhibits E, F, G, and H attached hereto and
made a part of this Deed depict and describe. all easements
aﬁpurtenant té the Condominium and all easements to which the

Condominium is subject.

5. ANAdministration: The administration of the BuildAmerica-1,

a Condominium shall be conducted in accordance witrh

the provisions of tihis Master Deed and the By-Laws of the
Unit Owners Association as set forth in Exhibit A which is
attacned hereto and made a part of this Deed. Every owner or
ovners of a Unit shall automatically become a mnember of the
Unit Owmners Assoclabion and shall remain a member of such

Association until such time as his ownership ceases for any

rcason at which time his membership in said association shall”

autpmaﬁically cease. Other than as an incident to a lawful
transfer of the title tp a Unit, membership in the Unit
Owners Association shall be non-transferrable and any attempt
to transfer the same shall be null and void.

6. Persons Subject Lo Declaration, By-Laws and Rules

and Regulations: All present and future owners, tenants,

visitors and occupants of Units shall be subject to, and

shall comply with the provisions of this Deed, the By-Laws

14
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and the Rules and Regulations, as set forth in Exhibit B and
as they may be amended from time to time. Acceptance of a
deed of conveyance, or the entering into a lease, or the
entering into occupancy of any Unit shéll constitute an.agree—
ment that the provisiqns of this Deed, By-Laws and the Rules
and Regulations, as the same may be amended from time to
time, are accepted'and ratified by such owner, tenant, or
occupant, and all of such provisions shall be deemed and‘
taken to be covenants ruaning with the land and shall bind
any person having at any time any interest or estate in such
Unit, asthough such provisions were recited and stipulated at
length in each and every deed, conveyance or lease thereof.

7. Liability for Assessments:

A. No Unit owner may exempt himself from liabil-
ity for assessments to his Unit for the cost of the mainten-
ance and operation of the General Common Elements by waiver
of the ‘use or'enjoyment of any of the General Common Elements
or by.the abandonment of his Unit.

B. The assessmeonts imposed by the Unit Owners
Association in accordance with the provisions of its By-Laws
for the maintenance and operation of the General Common Ele-
ments and all other proper purposes shall constitute a lien
upon cuach of the condominium Unlts shperior to all other
liens, other than liens for real estate taxes and liens for
first trust or [irst mortgage financing. In addition, eachn

Unit owner shall be personally liable for all such assessments




imposed by the Unit Owners Association which may be due but
unpaid at the time he acquires a condominium Unit. This lien
shall be a lien on the real estate subordinate to the above
mentioned real estate'taxes and first deeds of trust or first
mortgages, but will be fully assessed against the real estate
and will be enforceableiin a GCourt of competent Jurisdiction
as prescribed in the Act. If the Unit is solq this lien must
be satisfied or it will be a burdén upon the subsequent
Grantees taking title to said Unit. |

8. Use and Owncrship of General Common Elements:

A. An equal undivided interest in General Common
Elements in hereby'allocated to each Unit and each Unit owner
snall own an equal share of the excess funds of the Unit
Owners Association. |

B. The use of the General Common Elements shéll
be limited to owners of Units, their officers, directors, and
employees and to their customers, guests, invitees, and
licensces.

C. The General Common Elements shall remain un-
divided and no Unit owner may bring any action for partition
or division of these General Common Elcments.

D. The undivided inlerest in the General Common
'Elements shall not be.separate from the Unit and shall be
dcemed to be conveyed or encumberced with the Unit even though
such interest is not expressly mentioned or described in thg
docwacnt of conveyance or encumbrance.

L. The use of the General Common Elements shall

16



be poverned by the By-Laws attached hereto as Exhibit A and as

they may herceafter be amend»d, and by the Rules and Regulation

attached hereto and as they may hereafter be amended.

F. The cost of maintenance, repair or replacement
.0f the General Common Elements shall be paid by the Unit
Owners Association and shall be borne among the Unit owners
in equal proportion and treated as a common expense of the
Unit Owners Association unless the same shall'be caused by
the necgligence or deliberate act of the individual Unit
ownar or other person having his gctual or implied consent or
permission in which case expenses:of maintenance, repair or
replacement relating to such Geperal Cdmmon Elements shall be
borne by and assessed against the individual Unit owner.

G. The Unit Owners Association may suspend or
limit the right of any Unit owner or other person to use any
_part of the General Common Elements upon the failure of such
Unit oﬁner or ather person to observe all By-Laws, or Rules
and Recgulations governing-the use of such Genesral Common

Elements.

9. Encroachments: If any portion of the General Common

Elements encroaches upon any Unit, or if any Unit encroaches
upon any other Unit or upon any portion of the General Common
Elements,.as a result of alteration or refurblishing of the
Gencral Common Elements of one or more Units made by or with
the consent of the Unit Owners Association, a valid easement

for the encroachment and for the maintenance of the sam= as

17
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long as the Building stands shall exist.‘ In the event the
Building, the Unit, any adjoining Unit, or any adjoining General
Comion Element, shall be partially or totally destroyed asfa
result of fire or other casualty, or as a result of condem~-
nation orvr eminent domain proceedings, and then rebuilt,
encroachients of parts of the General Comnon Element upon any
Unit, or ol any.Unit uﬁon any other Unit or upon any.portion

of the General Common Elemznts, due to such rcbuilding,

shall bec permiltted, and valid easement for such encroachments
and the maintenance thereof shall exist so long as the Build-

ing shall stand.

10. Pipes, Ducts, Cables, Wires, Conduits, Public Utility

Lines and Other General Common Elements Located Inside of Units:

Each Unit owner shall have an easement in common with the
owners of all other Units to use all pipes, wires, ducts,
cables,'conduits, public utility lines and other General
Comnon Elements located in any of the other Units and serving
his Unit. Each Unit shall bé subject to éh easement in favor
of the ownezrs of all other Units to use the pipes, ducts,
cablies, wires, conduits, public utility lines and other
General Common Elements sefving such other Units and located
in such Unit. The Unit Owners Association shall have a right
of écccss to each Unit to inspect the same, to remove viola-
tions therefrom and.to'maintain, repair or replace the Genefal
Common Elements contained therein or elsewhere in the Building.

11. Pecrsons to Receive Process: The President of the

18



Condominium, -and each person serving as a member of the Uﬁit
Owners Association of the Condominium and having a place of
business at the Condominium are hereby designated to receive
service of process in any action which may be brought against
the Condominium. For this purpose, the President shall be
decmed to reside at the Condominium. Notice of the pendency
of any such action shall be promptly given by the Unit Owners

Association to mortgagees holding liens on two or more Units.

12. Fasements: To the extent permitted by law, the

Unit Ouwners Association, when authorized by a vote of the major

ol Unit owners, maoy grant casements and re-locate casements

Cor the installation of utilities, improvewment of the Condo-
rilnium and similar purposcs. No casement hereafter granted
or ruc-located shall effect or impalr the rights of existing

mortgagees who have not consented Lo the same in writing.

13. Usc of Units: FEach of the units mav be used for

any lawful use. A Unit owner may lease his Unit provided the
terms of said lease are approved in accordance with the pro-
cedures set forth in the Condominium's By-Laws.

4. Exemption of the Grantor From Obligation to Pay Common

Charges: The Grantor shall possess all the rights of a Unit

wner with respect to each Unit owned by the Grantor, until

the same is conveyed to a purchaser of such Unit. The Grantor

however, shall not be liable for or charged with any common

charge or common expense, or any portion thereof, with respect

to any Unit owned by himf This exemption from the obligation

to pay common charges shall cease with respect to a Unit

ity
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owned by the Grantor: (a) when such Unit is conveyed by the

Grzntor to a third party purchaser; or (b) at such time as
the Grantor leases the.Unit or dccupies the Unit for his own
purposes, whichever event shall first occur. Notwithstanding
the foregoing, if at the end of two years from the date of
this Dced the Grantor shall own one or more Units, the Grantor
shall be charged with and ﬁay all future common charges and
common expenses assessed against said Unit or Units, pursuant
to the provisions of the By-Laws. In no event shall this
exemption enure to the bencfit of a party other than the
Crantor. While this exemption is in effect with respect to
any Unit owned by the Grantor, the Unit Owners Association
shall, to the extent obtainable, secure a rider to the master
liability policy cxtending the coverage of such policy to the
interior of Units held by the Grantor, as long as the same
remalin unoccupiced. Such rider shall name the Grantor as an
additional insured, and the cost of such coverage (if any),
shall be borne by tne Unit owners, other than the Grauntor, as
a co@mon expense. The‘terms of this paragraph shall super-
cede any contary direction, express or implicd, contained in
any other provision of this Deed or of the By-Laws and Regula-
tions.

15. Right of Grantor to Combine, Subdivide g; Re-alipn

Units Held By the Grantor: Hotwithstanding any other provi-

sion of this Deed or the By-Laws, as long as the Granftor owns

one or more Units in the Condominium, the Grantor shall have



the right, without further authorization from the Unit ouners |
cr Unit Cwners Association, to combine or subdivide or other-
wise re-align Units held by the érantor in order to facilitate
their sale, and to-reflect such changes in the affected Unit
or Units in a duly recorded amendment to this Deed. In no
event, however, shall such combining, subdividing or other
re—-aligning of units held by the Grantor: (a) alter or
diminish the General Common Elements; (b) alter or dimipisht
the undivided interest in the General Common Elemenﬁs; and
voting rights, of Units not then owned by the Grantor or
Units owned by Grantor but under a contract of sale not then
- in default; or (c) diminish the total undivided interest in
the General Common Elements, voting rights and share of common.
charges previously allocated to the Units undergqing such
combining, suﬁdividing or re-aligning. Neither this provision
nor the authority of the Grantor to record an amandment of
the Deed pursuant thereto may be modified or deleted by
amendment of the Deed on or By-Laws or olherwise, until such

time as the Grantor shall have sold all units held by him.

16. Amendment ov Terminagion of Deed: This Deed may
ﬁc amended or the Condominium terminated by a vote of at
least sixbty-six and two-thirds (66-2/3%) percent in number of
all Unit oﬁncrs, cast in person or by proxy at a meeting duly

held in accordance with the provisions of the By-Laws, provide

fon

however, that any such amendment or termination shall have

been approved in writing by all mortgagees holding liens on
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two or more Units. No such amendment shall be effective
until recorded among the land records of Fairfax County,
'Virginia. In casc of termination any liens affecting any of
the Units shall be transferred in accordance with existing
prioritics to the percentage of the undivided interest of
the Unit owner of the condominium Unit upon which the lien
vas originally imposed.

17. ZInvalidity: The invalidity of any of

this Deed, or any porﬁion thereof, shall not be deemed to
impair or affect in any'manngr'the validity, enforceability
or effect of the remainder of this Deed and, in such event,
all of the other provisions of this.Deed shall continue in
full force and effect as if such invalid pfovisiéns‘had never
been ZIncluded herein.

18. Waiver: No provision cohtained in this Deed shall
be deemed to have been abrogated or waived by reason of any
failure to enfdrce the same, irrespective of the.numbér of
violations or breaches which may occur.

19. Captions: The captions herein are inserted only
as a matter of convenience and for reference,'and in no way
define, 1imit or describe the scope of this Deecd nor the
intent of any provision hereof.

20, GCender: The use of the masculine gender in this
Deed chall be deemed to refer to the femininé gender and the
vse of the singular shall be deemed to refer to the plural,

and vice versa, whenever the context so requirces.

22



IN WITHESS WHEREQY, the Grantor has executed this
Hastor Doecd this /bﬁ day of dw;ad—t 1974,

John R. Pflug, Jr., Trustee

Skl e

STALE OF
COUNTY orjg,uz/a,é 0-WJT:

I, 0 MM'Z a botary Public in and
f’or the State and County aforesaid, whose commission expires
on the /JoZ day of PiZplec , 19 77,.do hereby certify
that Jonn R. Pflug, Jr., Trustee, vhose name is signed to the
foregoing Deed bearing date on the /¢ day of @M, 1974,
has acknowledged the same before me in my State and County
aforesaid

Given under my hand this /6.ZZ day of @74‘&/ , 1974.




Book 4088
pages 278 « 312 'EXHIBIT B

BY~LAYS FOR THE UNIT OWNERS ASSOCIATION
Ot THE BUILDAMERICA-1, a Condominium
! ARTICLE I

1. That property located on Fullerton Road and known
as Parcel 3, Fullerton Industrial'Park, Fairfax County,'Virginia has
becen .or will be submitted by John R. P[lug, Jr., Trustee to
the provisions of Chapter 4.2, Title 55 of ﬁhe Code of Virginia
of 1950, as amended (Condominium Act), by Master Deed recorded.
among the land records of Fairfax County, Virginia simultan-—
eously herewith and shail hereinafter be known as the BuildAmerica-l

~ a Condominium (hereinafter called the "Condominium') .

2. Applicability of By-Laws: The provisions of these

By-Laws are applicable to the Condominium and to the use and occupancy

thereof.

3. Application: All present and future owners, mortr
gagees, lessees and occupants of units and their employees, and any
other persons who may use the facilities of the Condominium in any
manner are subject to‘these By-Laws, the Master Decd, and the Rules
andvRegulations made in accordance therewith.
| 4y, Office: The office of the Condominium and of the
Board of Managers shall be located in the Condominium in an office to

be designated by the Board of Managers.

ARTICLE II

1. Annual Meetings: The Grantor shall notify the Unit

ownars of the time and place of the first annual meeting of Unit
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owners to be held within 60 days after 22 Units have been

conveyed, or on January 1%, 1976 whichever shall first occur.

Thereafter, the aunual meeting of Unit owners shalll be

béld on the 15th day of January ol each succceeding year, unleuss sjuch
(3] L]

) ! O RN
e aLUIULYS Lenday or LcqugROlida9T"iﬁJG§lJ%5
- S ~ ‘ : '
frevent the meeting L“.ll be held on the succccawny Mondgy. At such

Lo

moebings, Lhe Board of Managers shall be designated by the Unit opmners

.

in accordance with the requirements of Paragraph 4 of Article IXI

of

these By-Laws. The Unit owners may transact such olther business at

such meetings as may properly come before them.

2. Place of Meetings: Meetings of the Unit owners shall

. be held at the principal dffice of the Condominium or at such oth

v

suitable place convenient to the Unit owners as may be designated

the Board of Managers.

3. Special Meetings: It shall be the duty of the

President to call a special meeting of the Unit owners if so direc

by resolution of the Board of Managers or upon a petition signed %nd

presented to the Secrectary by not less than 25% of the Unit owners
The notice‘of any special meeting shall state the time and place o
.such meceting and the purpose thereof. No business shall be transa
at a special meeting except as stated in the notice.

4, Notice of Meetings: It shall be the duty of the

Sccaretary to mail a notice of each annual meeting,. other than the
first annﬁal meeling, and each special meeting of the Unit owners)|
at lcast ﬁen but not more than twenty days prior.to such meeting,
stating the purpose thereof as well as the time and place where if

to be held, to each Unit owner of record, at the Building or at sy

<
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other address as such unit.oﬁner shall have designated by notice in
writing to the Secretary. The mailing of a notice of meeting in the
manner providgd in this Paragraph shall be consideréd service of
notica. .

5. Adjournment of Moetings: IF any meeting of Unit

ommers cannot be held because a quorum 18 not present, a majority ol
the Unlt owuers who are present at such meeting, either in person or
by praxy, mwy adjourn the meeting to a Lime not less than forty-elipght
(i3 hovrs from the time the oripginal meeling was called.

6. Order of Business: The order of business at all

wzelings of the unit owners shall be as follows:
(a) Roll call.
(b) Proof of notice of meeting.
(c) Reading of minutes of preceding meeting.
(d) Reports of officers.
(e) Report of Board of Managers.
(f£) Reports of committees.
(g) Designation of new members of the Board of Managers
(vhen so reguired).
_(h) Unfinished business.

(i) New business.

7. Title to Uniés: Title to Units may be taken in the
name of an individual or in the name of two or more persons'as tenants
in common, joint tenants with right of survivorship or as tenants by
ghce centirety, oriin the name of a corporation, partncrship or fiduciary.

8. Voting: The owner or owners of each Unit, or some
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person designated by such owner or owners to act as proxy on his o;
theilr behalf and who need not be an owner, shall be entitled to caét
the votes appurtenant to such Unit at all meetings of Unit owners.
I'he designation of any such proxy shall be made in writing to the

Secretary, and shall be revocable at any time by written notice to

the Secretary by the owner or owners so designating. Any or all of

such owners may be present at any mecting of tho Unit owners and
(those constituting a group acting unanimously), may vote or take

.y
i u':/"

other action as a Unit owner cithor in person or by proxy. bBach
Unib ouwner (inciuding the Grantor and the Boavd of Managers, if the
Goetoe shal L then ovin, or the Board of Managers, or ibs designes,
shelkeLiien bold title to one or more mits) shall be entitled to cadt
oautaner of vales ab all meebings of the Und b owners agual Lo the
cteete o und Lo oowned. A fiduciary shall be Lhe vobting membdbeor with

oot Looany tinlb owned in a fiducievy copacity. )

g. LAL;;.BX of Unit vunaers: As *~3 in Ehese By-Laws

y

.

Whe term "Hajority o. Unil owners" shall mean thosce Unit owners

hhving more than 50% of the total aulhorizecd votes of all Unit owners
present in person or by proxy and voting at any meeting of the Unig

owners, determined in Accordance with the provisions of Paragraph i

of the Article II. .

10. Quorum: Except as otherwise provided in these
By-lLaws, the presence in person or by proxy of Unit owners having
one-half of the total authorized votes of all Unit owners shall
‘constitute a.quorum at all meetings of the Unit owners.

11. Majority Vote: The vote of a majority of Unit
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owners at a meeting at which a quorum shall be present shall be binding
upon all unit owners for all purposes except where in the Master

Dzcd or these By-~Laws or by -law, a higher percenbage.vote is required.

ARTICLE III
BOARD OF MANAGERS

1. Number znd Qualification: The Board of lManagers

shall be composed of from five(S) to nine(9) members. All such
niemoers shall be.Unit owners or spouses of Unit owners, or in the
cas2 of partnership owners, members or employees of such partnership,
or in the case of corporate owners, officers, stockholdefs or employees
of such corporation, or in the case of fiduclary owﬂers, fiduciaries
or officers or employeecs of such fiduciary. Any Board member who
coases Lo be assoclated in one of the enumcrated capacities with the
Unit owner shall be deemed to have resigned as ol the date upon which
3uéh assoclation terminates. The initial members of the Board of
Manogers shall be selected by the Grantor and need not be Unit owners
o associated in any capocity with a Unit owner. Such members shall
sorve until the first annual meeting of Lhe Unit Owners Association,
or b il sueh timg as thelir succensors are duly chosen.

- 2. Powers and Duties: The Board of Managers shall have

ﬁhe powers and dutics neccssary for administration of the affairs of
the Condominium and may do all such acts and things except as_by

law or by the Master Deed or by these By-Laws may not be delegated
to the Board of Managers.by the Unit owners. Such powers and duties

of the Board of Managers shall include, but shall not be limited to,
the following:
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(a) Operation, care, upkeep and maintenance of the

common elements.

(b) Determination of the common expenses required for

the arfairs of the Condominium, including, without limitation, oper

ation and maintenance of the Condominium.

(¢) Collection of the common charges from the Unit

owners.

g

(d) Employment and dismissal of the personnel necess?ry

for the maintenance and operation of the common elements.

(e) Adoption and amendment of rules and regulations

covering the details of the operation.and use of the Condominium.

(£f) Opening of bank accounts on behalf of the Condo-

minium and designating the signatories required thereof.

(g) Purchasing or leasing or otherwise acquiring in
the name of the Board of Managers, or its designee, corporate or
otherwise, on behalf of all Unit owners, units offered for sale .

or lease or surrendered by their owners to the Board of Managers.

(h) Purchasing of units at foreclosure or other judi-

cial sales in the name of the Board of Managers, or its designee,
corporate or otherwise, on behalf of all Unit owners.

(i) Selling, leasing, mortgaging, voting the votes
anportenant to, or otherwise dealing with units acquired by, and
subleasing units leased by, the Board of Managers or its desipgnee

-
curparate or vitherwise, on behalt of all Unit owners.
(j) Organizing corporations to act as designees of

the Board of Managers in acquiring title to or leasing of units

bl




on behalf of all Unit owners.

(k) Obtaining insurance for the Condominium, including
the Units pursuant to the provisions of Article V, Paragraph 2
hereof.

(1) Making of repairs, additions and improvements to
or alterat;ons of the Condominium and repairs to and restoration of
the Condominium in accordance with the other provisions of these
By-Laws, aflter .damage or destruction by fire or other casualty, or .
as a'result of coﬂdemnation or eminent domain proceedings.

- (m) Levying fines against Unit owners for violation
of the Rules and Regulations established by it to govern the conduct
of the Unit owners; provided, however, that no fine may be levied
in an amount in excess of $25 for any one violation. But for each
day a violation continues aftér notice, it shall be considered a
separate violation. Such fines may be collected as if they were
common charges owed by the Unit(s) unit(s) against whom.the_fineshwére lew
Where a Unit owner is fined for an infraction of the Rules and Reg-
ulations and fails to pay the fine within ten days after notification
‘thereof, the Board may levy an additional fine or fines to enforce
payment of the initial fine. Where a Unit owner persiéts in violating
the Rules and Regulations, the Board may require him to post a bond
to secure .future compliance with the Rule and Regulations.

(h) Controlling the use of all General Common Elements
adjoining the Building, including, but not limited to, designgting
parking épacqs therein for use by the respective Unit oﬁqers and |

caning such common elements to third partie53 provided, however,

that no lease or other legal transaction shall be entered into with-

30
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oul ;ﬁc approval of a majority of the Unit owners, and of the
Gruntor, as loug as the Grantor owns two or more units.

(o) Cuutrolling povier shut-offs and other interruptions
of the normal functioning of the Condominium, to facilitate renovation
of particular units and/or of the General Common Elements. In
making determinations in thils area, the Board wiii make every effort
to disrupt the business operations of the Unit owners as little as
possible under the circumstances then prevailing.

(p) Taking all other necessary and proper .actions for
the sound management of the Condominium and fulfillment of the terms
and provisions of the Master Deed and By-Laws.

3. Managing Agent and Manager: The Board of Managers

may employ for the Condominiumha managin% agent and/or a manager|at

a compensation established by the Board of Managers,‘tb perform such
duties and services as the Board of Managers shall authorizé, inglud-
ing but not limited to the duties listed in subdivisions (a), (c),
(d), (j), (k), and (1) of Paragraph 2 of this Article III. The Board of
Managers may delegate to the manager or managing agent, all of the
powers granted to the Board of Managers.by these By-Laws other than
the powers set forth in subdivisions (b), (e), (f), (g); (h), (i),
(m), (n), (o), and (p) of Paragraph 2 or this Article III.

4y, Designation and Term of Office: At each annual

neeting of the Unit owners, the Unit owngrs shall decide thé numper
of and elect the members of;the Board of Managers. Each Unit owner
should havé as many votes as there are members on the Board of Managersf
Votes may not be cumulated. The members of the Board of Managers

shall hold office for a term of one year and until their respecfive
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suceassors shall have been designated, provided, however, that.a Board
menver shall be deemed to have resigned whenever such member, his
spouse, or firm, corporation or other entity he is associated with,
sLlit The unit which qualified such individual to become a member of
the Unard of

= Managers.

5. Removal of GHembers of the Board of Manamers: At

nnyoeepular or special meeting of Unit owners, any oune or more of the
wemuses 0L the Boary »f Managers may be remo™ - ior cause by a'..
_majority.of.the Un.c owners.

6. Vacancies: Any vacancy in the Board of Managers
shall be filled forthwith by majority vote of the remaining members
even if such members do not constitute a quorum. Such ﬁew members

shall serve to the next annual meeting of the Unit owners.

7. Organization Meeting: The first meeting of the

members of the Board of Managers following the annual meeting of the
Unit owners shall be held within ten(l0) days thereafter, at such
time and place as shall be fixed by the Unit owners at the meeting

at which such Board Managers'shall have been electgd by the Unit
owners, and no notice shall be necessary?to the newly designated mem-
bers of the Board of Managers in order legally to constitute such
meeting, ﬁroviding a quorum, as that term is defined in Article III,
Paragraph 11 of these By-Laws, of the Board of Managers shall be
.present thereat. .

8. Regular Meetings: Regular meetidgs of the Board of

Managers may be held at such time and place as shall be determined

from time to time by a majority of the members of the Board of Managers,

o e
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but gt least two such meetings shall be held during each fiscal year.
Notice of regular meetings of the Board of Managers shall be given
to each member of the Board of Managers, by mail or telegraph, at
least three(3) business days prior to the day named for such meeting.

9. Special Meetings: Special meetings of the Board

of Managers may be called by the President on two(2) business days'
notice to each member of the Board of Managers, given by mail or
telegraph, which notice shall state the time, place and purpose of
the meeting. Special meetings of the Board of Managers shall be
called by phe President or.Secretary in like manner and on

Like notice on the written request of any mcmber of the Board of
lanagers.

-

10. Waiver of Notice: Any member of the Board of

Manapers may, at any time waive notice of any meeting of the Board

ol fMhaagers in welting, and, such waiver shall be deemad equivalenft

Lo the piving ol such notice. Attendance by a memoer of the Board
e ke iy vebing of the Board shall < bnstitute a wativar® .
. - R . . V) . . .

}:of?notice by hdim Q \thc timz and place thereofl. If all the memb
-br the Board of HMHanagers ave present at any mecling of the Board
no notice sﬂall.be required and any business may be transacted at
such mecting.

11. Quorum and Voting of Board of lManagers: A maj

ority
< of the members shall constitute a quorum and a majority vote by |those

nembers present shall coustitute an act of the Board. If at any
meebing of the Board of Managers therc shall be less than a quorum
present, a majority of those present may adjourn the neeting from

: time to time. At any such adjourned mecting at which a quorum is

L et ——
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prescent, any business wnich might have been transacted at the meeting

originally called, amy be transacted without further notice.

12. "Fidelity Bonds: The Board of Managers may obtain
fidelity bonds for all officers and cmployces of the Condominium and
.its managing agent, if any, handling or responsible for Condominium
funds. The premiums on sﬁch bonds shall constitute a common expense..

13. Compensation: HNo member of thc Board of la

anagers
shall recelve any compensacion from the Condominium for acting as

such.

b, L1 avlility of the Boavrd of Managers: The members

ol the Board of Managers shall not be liable to the Unit owners for
any mistalke of judgment, negligence, or otherwisec, except for their
own individual willful misconduct or bad faith. The Unit owners shall
indoinnify and hold harmless each of the members of the Board of

linnagers against a11 contractual liability uo others arising out of

.

contracts made by the Board of Hanagers ou bchalfl of the Condominium
unloss any such contract shall have becen made in bad faith or con-
trary to the provisions of the Masler Decd or of these By-Laws.

Tt is intended that the mempers of the Bourd of Fanagers shall have
no personal tiohility with respecelt bo any coutract made by theom on

Dot oof thiee Condominiua. LU is also intended Lhat the liability of

any Unit owner ari¥ g out of any contract ma -y the Board of
Aﬂanagcro or out of the aforesaid indemnity in favor of the members

of" the Board of Managers shall be limited to such proportion of the
total liability thereunder as his interest in thé General'Common
Elements bears to the interests of all the Unit owners in the General

Common -Elements. In every agreement made by the Board of Managers or by

[
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the managing agent, or the manager, as the case may be, they are deemed
to be acting only as agents for the Unit owners and shall have no
personal liability thereunder (except as Unit owners), and each Unit -
owner's liability thereunder shall be limited to such proportién
of the total liability thereunder as his interest in the General Common
Elements bears to the interest of all Unit owners in the General Cpmmon
Elements.

"ARTICLE IV

OFFICERS

1. Designation: The principal officers of the Con-

dominiﬁm shall be the President, the Vice President, the Secretary
and the Treasurer, all of whom shall be elected by the Board of
Managers. The Board of Managers may appoint an assistant tregsurer,
an assistant secretary, and such other officers as in its judgment
may be necessary. The Président and.Vice President, but no other
officers, need be members of the Board of lManagers. |

2. Election of Officers: The officers of the Condominium

shall be elected annually by the Board of Managers at the organizational
meeting of each new Board of Managers and shall hold office at the

pleasure of the Board of Managers.

3. Renmoval of Officers: Upon ths affirmative vote of
a majority of the members of the Board of Managers, any officer may

bn removed, either with or without cause, and his successor may bs

W

clicted at any regular meeting of the Board of Managers, or at any
spocial meeting of the Board of Managers called for such purpose.
| 4. President: The President shall be the chief exech

ufive officer of the Condominium. He shall preside at all meeting

[4]
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of the Unit owners and of the Board of Managers. HHe shall have all
of the general powers and duties which are incident to the office
of president, including but not limited to the power to appoint
committees from among the Unit owners from time to tim= as he may
in his discretion decide are appropriate to assist in the conduct

of the affairs of the Condominium.

5. Vice President: The Vice President shall take the -

place of the President and perform his duties whenever the President
shall be absent or unable to act. If neifher the President nor the |
Vice President 1s able to act, the Board of lanagers shall appoint
some other member of the Boarq of Managers to act in the place of
the President, on an interim basis. The Vice President shall also
perform such other duties as shall from time to time be imposed on
him by the Board of Managers or by the President.
6. Secretary: The Secretary shall keep the minutes

of all meetings of the Unit owners and of the Board of Managers;'he
shall have charge of such books and papers as the Board of Managers
may direct; and he shall, in general, perform all the duties incident
to the office of secretary. |

. 7. Treasurer: The Treasurer shall have the respons-
ibility for Condominium funds and securities and shall be responsible
for keeping full and accurate financial records and bpoks of account
showing all repeipts and disbursements, and for the preparationhof
all required financial data. He shall be responsible for the deposit
of 211 moneys and other valuable effects in the name of the Board
of lManagers, or the managing agent, in such depositories as may from

time to time be designated by the Board of FManapgers, and he shall,



in general, perform all the duties incident to the orfice of trcasurer.

8. Apreenments, Contracts, Deeds, Checks,-etec.: All

aresments, conbracts, dezds, leases, checks and other instruments
of Cthe Conﬁominium shall be exeéuted by any two officers of the

Condominiwa or by such other person or persons as may bé designated
by the Board of Managers. |

9. Compensation of Officers: No officer shall receive

any compensation from the Condominium for acting as such.

ARTICLE V
OPERATION OF THE PROPERTY

1. Determination of Common Expenses and Fixing of

Common Charges: The Board of Managers shall from time to time,
and at least annually, prepare a budget fér the Condominium, determine
the amount of the common charges payable by the Unit owners to meef
the common expensgs‘of the Condominium, and allocate and assess such
conmmon charges among the unit owners according to their respective
common interests. The common expenses shall include, among other
things, the cost of all insurancé'premiums‘on all policies of insur7;
ance required to be or which have been obtained by the Board of
Managers pursuant to the provisions of Paragraph 2 of this Article
V and the fees and disbursements of the Insurance Trustee. The common
expenses may also include such amounts as the Board of ﬂanagers méy
deem proper for the operation and maintenance of the Condominium,
including, without limitation, for payment of accountiné, counsel,

architectural or other professional or service fees, an amount for

working capital of the Condominium, for a general operating reserveg
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for a reserve fund for replacements,. and to make up any deficit in
the common expenses for any prior year. All reserve funds shall be
reasonable and in accordance with accepted accountiné procedures.
The common expenses may also include such amounts as may be réquired
for the purchase or lease by the Board of Managers or its designee,
corparate or otherwise, on behalf of all Unit owners, of any unit
whose owner has elected to sell or lease such unit or of any unit
which is to be sold at a foreclosure or other judicial sale. The
Board of Managers shall advise all Unit owners, promptly, in writing,
of the amount of common charges payable by each of them, respectively,
as determined by the Board of Managers, as aforesaid, and shall furnish
copies of each budget on which such common charges are based, to all
Unit owners.

A copy of the annual budget shall be sent to mortgagees

holding liens on two or more units'within 10 days of adoption of
the same. .
| 2. Insurance: The Board of lManagers shall be required'
to obtain and maintain, to the extent obtainable, the following
insurance: (1) fire insurance with extended coverage, vandalism

and malicious mischief endq;sements, insuring the entire Building:
(including all of the units but not including machinery, fixtures,
furniture, furnishings or other personal property supplied or installed
by unit owners),. together with all air-conditioning equipment if any
used in c&mmon and other service machinery contained therein and
covering the interests of the Condominium, the Board of Managers

and all Unit owners and their mortgagees, as their interests méy

appear, in an amount equal to the full replacement value of the

[
2
.
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Building, without deduction for depreciation; each of said policies

shall contain a standard mortgagee clause in favor of each mortgagee

of a Unit which shall provide that the loss, if any, thereunder shall

be payable to such mortgagee as its interest may appear, subject
hovwever, to the loss paymenf provisions in favor of the Board of
Managezrs and the Insurance Trustcece hereilnafter setv forth, provided
fucther no payment of insurance procceds shuall be payable to mort-|-
paseces of units unless 75% of the Unit owners do not duly and
promptly resolve to-proceed with Che repair or restoration of the
Bullding in accordance with the provisions of these By-Laws; (2)
worlkinen's compensation insurance; (3) boiler and machinery insurance

on commonly-owned eguipment; (4) plate glass insurance; (5) water

damage insurance; and (6) such other insurance as the Board of lManagers

may determine. All such policies shall provide that adjustment of
loss shall be made by the Board of Managers with the approval of the
Insurance Trustee, and that the net proceeds thereof, if $50,000 or
less, shall be payable to the Board of Managers, and if more than
$50,000, shall be payable to the Insurance Trustee. The Board of

Managers shall promptly.notify mortgagees holding liens on two or

more units of any claim made under any such insurance policies and|

such mortgagees shall have the right to participate in loss adjust
ment negotiations with the insurance company. All such insurance
policies, and the companies writing the same, must be approved in
'writing by mortgagees holding liens on two or mofe units. |
All policies of physical damage insurance shall contain

if obtainable, waivers of subrogation and waivers of any defense




based on co-insurance or oflinvalidity arising from any acts of the
insured, and shall provide that such policies may not bé cancelled
or substantially modified without at least ten(l0) days' prior written
notice to all of the insureds, including all mortgagees of Units.
Duplicate originals of all policies of physical damage insurance
and of all renewals thereof, together with proof of payment of
premiums, shall be delivered to all mortgagees of Units at <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>