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John Prussing

Would appreciate an appointment with you or your represent-
ative at time and place suitable to you to fully discussed
this project. As Acting Chairman I can be reached at Gover-
nor’s Office, Richmond.

Wilbur Walker, Acting Chairman,

William E. Spain, John B. Madden,

Henry Poehler, John W. Prussing,

Walter Dolbeare.”’

page 587 1 Mr. Spain: We offer this as Interveners’ Ex-
hibit No. A-19.

Note: So marked and filed.

Q. (By Mr. Spain) I now hand you a letter and ask you
to read the heading and the typed portion of it.

A. (Reading)

“‘Southern Railway System
Washington 13, D. C.
October 28, 1960

“Mr. Wilbur Walker

¢/o Governors Office

Richmond, Virginia

Dear Mr. Walker:

““Your telegram of the 28th regarding construction of yard
on our line in Richmond.

““Our Operating Vice President, D. W. Brosnan, is han-
dling this matter and I am forwarding your telegram to him
so that the matter can be given attention.

Sincerely,
(Signed) Harry A. DeButts”’
page 588 1 Q. (By Mr. Spain) What is the date of that?
A. October 28, 1960.

Mr. Spain: We offer that letter.

Note: The letter was marked Interveners’ Exhibit No.
A-20 and filed.

Q. (By Mr. Spain) Do you know when Mr. Brosnan
came to see that committee in response to this telegram and
this letter? .

A. T believe it was November 30, 1960.

Q. Were you present at the meeting with him?
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A. Yes I was.

Q. Where was the meeting held?

A. Held in the State Capitol.

Q. Do you remember who was present?

A. Mr. Brosnan and two other men, I believe, from the
Southern Railway were present. Our committee included
myself, and I believe Mr. Spain, Mr. Wilbur Walker, Mr.
Henry A. Maurice, Mr. Madden, Mr. Dolbeare — I believe
that covers it.

Q. Will you describe what was said and done by Mr.
Brosnan at that meeting?

Mr. Gay: Excuse me. Would you please read the question?
page 589 1} Note: The question was read by the reporter.

A. We asked Mr. Brosnan, referring to the newspaper
ad that the Southern Railway ran, whether after they had
constructed two tracks as the ad stated, whether at a later
date it would build more tracks. Mr. Brosnan said that
no one could predict the future — it was entirely possible.
He then discussed the inadequacy of the Belle Isle yard.
We proposed to him that if the two additional tracks were
put in and the rest of the land was devoted to a city park,
we would consider dropping our opposition.

Q. What did he say to that?

A. Mr. Brosnan said he was not interested in a com-
promise; he believed our plan to do this was just a way of
getting them to stop building their yard, and I remember
that he said he was going to build his tracks regardless.
I think those are the high points of the meeting.

Q. Was Mr. Brosnan ever seated during the meeting?

A. No he was not. He instructed us to sit down, but
told us he would remain standing.

Q. How long did this meeting last?
page 590 1 A. I would say about half an hour.

Q. After saying he wasn’t interested in any
compromise, what did he do?

A. As I recall, that was the end of the meeting. I think
he left then, as I recall.

Q. What would he say or do when members of the
committee would try to speak to him?

A. Tt was my impression he was not interested in opinions
of members of the committee.
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Q. Was there any city official present at the meeting?

A. As I reecall, no.

Q. When this plan and the ad, Exhibit J and Exhibit 18,
were brought out and called to Mr. Brosnan’s attention,
what did he have to say about them, if anything?

A. Regarding the advertisement, he indicated that was
written by John Rust. Regarding the map, sir, as I recall,
he wondered how we happened to have it in our possession.

Q. Did Mr. Brosnan say the advertisement expressed
his view as Operating Vice President or of his System?

A. My impression was he left the responsibility of the
ad to Mr. Rust — it expressed Mr. Rust’s view. That was
my impression.

Q. He would not accept it as his own?

page 591 1 Mr. Gay: Object to that.
Mr. Spain: You are right. I should not have
asked that.

Q. (By Mr. Spain) Did he at any time say that it ex-
pressed his view or that of his superior who sent him?

Mr. Gay: The witness has answered that question by
saying the ad was put out by Mr. Rust who was the operat-
ing official of the road in charge of the matter at that time.

Mr. Spain: The exhibits show the man sent to deal with
us was Mr. Brosnan.

The Court: I understand, gentlemen, he testified Mr.
Brosnan said the advertisement was put out by Mr. Rust.

Mr. Spain: I suppose so. I was stating the same thing
in a different way.

page 592 } CROSS EXAMINATION

By Mr. Gay:

Q. When Mr. Brosnan expressed wonderment at this
meeting where you had gotten this map, was he informed?

A. I think he was.

Q. What was he told?

A. T believe he was told it was given to us by the at-
torney for the Southern Railroad. That’s my recollection.

Q. As evidence of the then plan of Southern Railway
to use this property in the manner outlined in the advertise-
ment you have identified? Isn’t that a fact.
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* * * * *

A. Yes.

Q. Now you say at this meeting, having regard to this
committee, that your committee made what I understood
you to describe as a compromise proposal, which contem-
plated construction of the two additional tracks as shown
on the plat, provided the company would give or ded-
icate the remainder of the property to the city as a

park —
page 593 1 A. One of our members made that proposal.
Q. And he also indicated that if that were ac-
ceptable, your committee would drop your opposition, I
believe you said.

A. Yes. I don’t know whether he was speaking for the
committee or not. He was speaking for himself, so far as
I know.

" Q. Who made that statement?

A. I believe that was our co-chairman.

Q. Who was he?

A. Mr. Spain.

Q. And you say Mr. Brosnan said he wouldn’t accept
that kind of proposal?

A. Yes.

Q. You say that Mr. Brosnan came there with two other
men. Could you be a little more specific and say who they
were?

A. I think one of them might have been Mr. Rust but I
am not sure, and one of them I think was a man from the
Richmond operation — I am not sure of his name.

Q. Did you attend either or both of the meetings of the
City Council at the time the matter of the amendment of
the zoning ordinance was considered?

A. T did.
page 594 1 Q. You attended both of them?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Spain:

Q. Did you know Mr. Rust, or had you ever seen either
of the two gentlemen who were with Mr. Brosnan before
or since that time?

A. T have never seen Mr. Rust, before or since. I never
saw the other man before. I might have seen him yesterday.
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Q. Could you point him out, if he is in the courtroom?
A. T think he is the gentleman on the end. I am not sure.

Mr. Spain: Let the record show the witness pointed out
Mr. Beard.

* * * * *

page 596 } WALTER I. DOLBEARE,
a witness called by and on behalf of the Inter-
veners, after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Spain:

Q. Please state your name, age, residence and occupation.

A. Walter I. Dolbeare, 4108 Hillerest Road. I am sixty
years of age, and an employee of the Virginia Electric and
Power Company.

Q. Do you live within the area shown on Exhibit 22 now
on the board?

A. T do.

Q. Will you put a ““D’’ on your house as shown on that
exhibit?

Note: The witness did so.

Mr. Gay: Will you so frame a question as to let the wit-
ness identify where he lives?

A. 4108 Hillerest Road, approximately one

page 597 } hundred and fifty yards from Riverside Drive

and about two hundred yards from this de-
velopment.

Q. (By Mr. Spain) Mr. Dolbeare, how long have you
lived there?

A. T have lived there since 1948. I was one of the very
first people to occupy a house in Riverside Park.

Q. Did you personally make any effort to discover what
was going on on the land shown in red on Exhibit 22 be-
tween July 1960 —

A. T was out of town a great deal of that time, so I didn’t
find out very much until it became noticeable in the papers.
I did get the benefit of the ashes, the same as one of the
other witnesses did.
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Q. Mr. Dolbeare, what in your opinion would be the
effect upon your property of the establishment of a rail-
road yard of eleven tracks for the making and breaking of
trains, shipping and storage of cars, on the land proposed —

Mr. Gay: Just a moment.

Mr. Spain: I will change that — make it ‘‘enjoyment of the
land.”’

Mr. Gay: Now read the question.

The Court: Restate your question, Mr. Spain.

Mr. Spain: Just strike that.

page 598 1 Q. (By Mr. Spain) What in your opinion
would be the effect upon the enjoyment of your
home by the establishment of a railroad yard at the pro-
posed location consisting of any number of tracks up to
eleven, wherein trains would be made up, broken, shifted
and stored without regard to the time?
A. Tt would decrease —

Mr. Gay: Same objection.
The Court: Overruled.
Mr. Gay: Exception.

A. (Continuing) It would decrease my enjoyment most
considerably. Ever since the work has commenced and the
trees were knocked down by the construction, the noise of
the present railroad operation has increased very greatly
because it is no longer deadened by the trees. Were there
more tracks, the shifting, knocking about of cars and the
noise thereof would be very much more uncomfortable to
my ears.

Q. Can you see this yard from your home?

A. T can barely see it in the summer. I can see it from
my side lawn, not directly from my house. One of my
neighbor’s houses is in the way. My principal problem is
noise.

Q. Are you familiar with the telegram which has been

introduced as Exhibit A-19?
page 599 1 A. Yes, sir, I saw it after it was sent.
Q. Are you familiar with the letter of Mr.
DeButts, then President?
A. T saw this letter too.
Q. What exhibit is that?
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A. This is Exhibit A-20, letter from the Southern Railway
System, signed by Mr. DeButts.

Q. Are you familiar with Exhibit J, the advertisement
published in the local newspapers?

A. Yes, sir, I saw that when it was issued in the newspaper.

Q. What was the first knowledge you had of what the
railroad really proposed to do?

A. T believe the first knowledge I had was a newspaper
article in the News Leader at about that time.

Q. About what time, sir?

A. In October 1960, I believe. I am not sure of the date.

Q. Are you a member of the Steering Committee of the
Forest Hill-Woodland Heights Citizens Association?

A. T am, sir.

Q. Did you, as a member of the Steering Committee, at-
tend a meeting in the State Capitol Building on November

30, 1960, at which Mr. Brosnan appeared in ac-
page 600 } cordance with the letter from Mr. DeButts of
October 282

A. Yes, sir, I was present.

Q. Was any city official present?

A. No, sir, there was nobody there but the members of
this Steering Committee and, I think, three gentlemen from
the Southern Railway, Mr. Brosnan and two others.

Q. Do you know either of the other two?

A. No I do not. I have seen them both before, but not to
identify them.

Q. Will you describe that meeting in your own words?

A. The meeting was a most uncomfortable meeting. Mr.
Brosnan was, to say the least, not in the least bit cooperative
with the group. He entered the meeting with his assistants
behind him, and if I remember the first statement he made
was to his assistants — ‘‘Get the names of these people.”
I think that set the key for the meeting. It was about as
uncomfortable a meeting as I have ever been in with any
person. I think that described it as best I can.

Q. Now, was Mr. Brosnan invited to be seated?

A. He was, and declined that invitation. He stood at the
end of a table.

Q. Where were the other people who were present?
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A. The members of our group were seated
page 601 } around a table and I think his two associates
were seated at side chairs in the room.

Q. Was Mr. Brosnan seated at any time during the meet-
ing?

A. Not at any time.

Q. Tell us what he had to say?

A. I can remember only parts of the conversation with
Mr. Brosnan. The various members of the committee asked
him for an explanation of the question of whether or mnot
there was going to be two tracks or any tracks or how many
tracks — that question was raised. He made the statement
that he was in effect not limiting the Southern Railway to
anything. He made the flat statement this was a freight
yard, was always going to a freight yard, and always had
been a freight yard. That may not be his exact words, but
that was the intention of his statement.

Q. When members of the committee attempted to speak to
him, what would he say?

A. T can’t remember exactly what he said, but let’s say
he was not cooperative.

* * * * *

page 603 } HENRY A. MAURICE, JR,,
a witness called by and on behalf of the Inter-
veners, after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Spain:

Q. Please state your name, age, residence and occupation.

A. Henry A. Maurice, Jr., fifty-nine years old. I live at
1907 West Forty-Second Street. I am Associate Bridge En-
gineer for the Virginia Department of Highways, in the
Bridge Department, and a photographer.

g. 'Séou are also a member of the Virginia State Bar?

. Yes.

Q. As shown on Exhibit No. 22, where is your house
located with reference to the railroad yard, and upon finding
it, I will ask you to place the letters ‘““MA’’ on it, if you will.

Note: The witness did so.
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page 604 1 Q. Do you know how far that is from the pro-
posed yard?

A. T would say that the end of the tracks that have a yard
sign are just down below my house — possibly three-quarters
of a block.

Q. Is that yard visible from your house?

A. No, sir. I can go down in the end of my yard and look
down through the trees in the wintertime when the leaves
have fallen and I can see the yard, but not in the summer
when the leaves are on the trees.

Q. Can you hear the shifting that now goes on in the yard?

A. I hear it from time to time — especially when I am out
on the side porch and working in the yard. My wife hears
it more than I do.

Mr. Gay: We object to that.

A. (Continuing) Let me explain something. I am deaf in
one ear and, therefore, I will not hear as much of the noise
as the ordinary person. I am affected in the other ear too.
I wanted to get that straight.

Q. (By Mr. Spain) Mr. Maurice, is it your opinion that
the addition of tracks in the proposed yard from any num-

ber now existing, that is, two, up to eleven, cover-
page 605 } ing an area of some sixteen acres where trains

are made and broken, shifted and stored, without
regard to time, will interfere with the enjoyment of your
home?

Mr. Gay: Same objection.

The Court: Sustained as to form.

Mr. Spain: Your Honor, I am having a hard time getting
this question in proper form.

The Court: I believe the question started off ‘‘Is it your
opinion.”’

Mr. Spain: I believe so. Just strike the whole question.

Q. (By Mr. Spain) What effect, if any, would the addition
of tracks on the sixteen acres shown in red on Exhibit 22,
whereon trains would be made up and broken up, shifted and
stored, have upon you in the enjoyment of your home?

Mr. Gay: Same objection.
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The Court: Same ruling.

A. I don’t like it. I mean, I could live with it but I wouldn’t
like it, and also with the yard down there it would mess me
up on getting to the river to go fishing. I go to the river and
fish right much, and I have, during the years, taken hundreds

of wild flower pictures in the bottom and have
page 606 } sold some of them, so all in all it would affect me
some.

Q. (By Mr. Spain) Mr. Maurice, is the river at this point
susceptible to use for fishing?

A. People park down at the corner of my lot every week-
end and at night and numerous times during the week lots
of kids in the neighborhood go fishing in the river, and
there is a path just off of Riverside Drive below the house.
My house is right on the curve and right on the curve is a
path going down at the road that the contractors cut out to
get to work — cleared that with a bulldozer to get to work
on the filling of the yard and so forth. That was an old path
through the woods where we go over to the different holes
and just above me is another path that goes off the drive
and down into the holes which are in the river proper. The
river comes through there and there are numerous islands.
I would say on some Sundays hundreds of people are fishing
up and down the river in that section.

Q. What kind of fish are available at that point?

A. The James River, from possibly the starting of that
yard, which is a little dam to the river —

Q. Which end?

A. The lower end — Twenty-Fourth Street. I

page 607 1 would say from Twenty-Fourth up to Williams

Dam the James River is one of the best small-

mouth bass streams in the state, and also there are lots of
bream and yellow perch in that river.

Q. Have you ever lived near a railroad yard?

A. All my life. T was born at Eleventh and Perry Street,
and Eleventh and Perry is four blocks above the old Southern
yard and Southern shops which are — or I should say,
were — at Seventh and Perry, because the shops have been
torn down and most of the trains within the last two years —
most of the tracks down there have been removed, but they
were there at one time, and I would say there were twenty-
five or thirty tracks through that yard. Straight over from
me about three blocks would be the A. C. L. yard, and all
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the years I was growing up we heard the trains, both A. C. L.
and Southern, at all times, day and night, and especially
during World War I when they had so much freight coming
through — both yards packed and jammed all the time. You
just had to take it — wasn’t any way out of it.

At that time there were lots of houses on the lower side —
and when I say lower I mean the side on the lower side of
Seventh Street. It doesn’t run exactly north and south.
You come over the Ninth Street Bridge and make a swing

and go back to Hull, and the lower side would
page 608 1 be the river side, and at one time a lot of people

lived on the lower side of Seventh Street and
some on the upper, and nearly all the streets in that area,
but if you go down there now you will find manufacturing
has taken over. Everybody has moved out. Most of them
moved out many years ago, and the area has gradually gone
down.

Q. Mr. Maurice, are you familiar with the newspaper
advertisement, Exhibit J, which has been introduced?

A. Yes, I saw it.

Q. Are you familiar with the telegram, Exhibit A-19,
which has been introduced?

A. T saw the telegram after it was sent. I was at the meet-
ing with the Executive Committee, or whatever we call it —-
the Steering Committee — when Mr. Walker was told to
send the telegram to Mr. DeButts and ask him what the score
was.

Q. Have you seen Exhibit A-20, the letter from Mr.
DeButts dated October 28, 1960?

A. I saw that letter.

Q. Have you ever seen Mr. Brosnan, referred to in that
letter?

A. Yes, he said he turned it over to Mr. Brosnan and if
I remember correctly, he said Mr. Brosnan would contact
us and come to see us.

page 609 1 Mr. Gay: I object to him saying what the letter
said. The letter speaks for itself.

Q. Now, when did you see Mr. Brosnan?

A. I don’t remember the exact date, but it was about
thirty days later.

Q. Where did you see him?

A. I saw him over at the first floor of the Capitol.
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Q. I want you to describe that meeting in your own words.

A. Mr. Brosnan came down the hall and he had two fellows
with him. One of them is here. I can’t recall his name but
he is sitting over there — he was with him.

Q. Let the records show Mr. Beard was pointed out.
This gentleman over here?

A. Yes. I think the other was from Charlotte — anyway,
it was two of them there. We introduced ourselves to Mr.
Brosnan. He comes in and sald to the two fellows with him,
““Get the names and addresses of each of these men we
have got to deal with.”” So then Mr. Brosnan walked around
the table, one of these fellows on each side of the table, and
we asked him to have a seat and make himself comfortable
and we could all talk and find out what the score was, and

he said he never liked to talk to people sitting
page 610 ]} down, he liked to go to the head of the table, so

we told him he could go up to the head of the
table, to have that seat up there, but he said he liked to
stand up and talk. We didn’t object — it was perfectly
all right with us if he wanted to stand up.

So then he got up and told us, ‘‘Shoot the questions.”’

Someone asked him why was the Southern Railroad so
secretive about the work they were doing in the yard, and
Mr. Brosnan said, ‘‘Did you all try to find out about the
work?”’ And someone said yes, members of the committee
had contacted the City Building Inspector and they had
also contacted the Southern Railroad and nobody had been
able to find out anything at all. And he said, ‘“Why didn’t
you contact the right people?’’

I don’t know whether it was Mr. Walker or who, but
somebody said, ‘‘Mr. Brosnan, we sent a wire to Mr. De-
Butts, the President, and I don’t know who else to try and
contact if he is not the right person.”’

Mr. Brosnan shrugged that off.

Mr. Gay: I object to that expression.
The Court: He can describe the physical appearance of
the representatives, for what it is worth. Go ahead.

A. (Continuing) Let me think. He was asked a

page 611 } number of other questions and he came out and
said yes, there is going to be a railroad yard in

there. He didn’t say any definite number of tracks as I remem-
ber, but a yard plus the buildings to service diesels and so
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forth, and the equipment needed, and wasn’t anybody going to
stop him — not the City of Richmond nor the people down
here — his business was to make money for the Southern
Railroad and he was going to make it.

A lot of other questions were asked and something came
up about the map and the two tracks and so on.

Q. You are talking about the map which has been in-
troduced as Exhibit A-18 in the record?

A. That’s right — the long one you had pulled out.

Q. What did he say about that?

A. T don’t remember his exact words, but anyway we
looked at the map and something was said about the two
tracks on there and I think at the end you said to him, if
I remember correctly — anyway it was said while the map
was out and put up, you said to him, ‘“Mr. Brosnan, if we
let you put in the two extra tracks, don’t fight it but let you
put in the two extra tracks, will you deed the remaining
property over to the city for a park?”’

Q. What was his reply?
page 612 1 A. His reply was, ‘I will compromise with
nobody. I will not promise you how many tracks
we will put in or anything else. I am in business and if we
need the tracks we will put them in.”’

I said, ‘“Mr. Brosnan, I think it would be a mighty fine
gesture if you would dedicate a part of that land as a park
and get a nice big Southern Railroad engine and put it in
there so the children in South Richmond could have a nice
train like they have on the other side that the C. & O. gave
them. I think it would be a fine thing for the city.”’

He said, ‘I don’t care whether the City of Richmond
ever gets anything, this place is not going to be a park if
I can help it.”’

Q. What did he say, if anything, about the newspaper
advertisement, HExhibit J?

A. I don’t remember too much about this because just
before that he shook his fist in my face and said some-
thing — shook his finger, rather. I don’t remember too
much about this.

One other thing I do remember though. I asked Mr.
Brosnan — being an engineer, not on the railroad but an
engineer with the Highway Department — I asked Mr.
Brosnan, I said, ‘“‘Mr. Brosnan, why spend all this money
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putting in a new yard at this location when you
page 613 } have a yard known as Belle Isle yard down at
Lee Bridge and most of the tracks are below
Lee Bridge and I said, right now it has very few cars on it
and grass is growing between the tracks.”” I said, ‘“With
these sixteen or seventeen tracks right close to your transfer
line at the A. C. L. you could use that, it seems to me.’’
He said, ‘“We could use that with a little trouble, but
we want a great big brand new yard.”
I said, ‘‘That doesn’t look right to me to want to come in
a neighborhood and hurt the property, when you could use
the other yard.””
And he said, ‘““We are going to do what we can to get it
through.”’
It was a very disagreeable meeting, and as I told one
newspaper reporter —

Mr. Gay: Objection.
The Court: Sustained.

Q. (By Mr. Spain) Don’t tell what you told the newspaper
reporter.
A. For the first time in my life, I met Khrushchev.
Q. Why did he shake his finger in your face?
A. I started to ask him a question and when I started to
ask it, he jumped up and said, ‘‘Don’t get per-
page 614 1 sonal.”” T had no idea of getting personal.
Q. Did he ever have a seat during the meeting?
A. Never sat down during the meeting. He walked around
and pointed and hit the table with his fist, but never had a
seat.
Q. How long would you estimate it was the whole thing
took place?
A. T would say at least half an hour or forty minutes.
Q. When it was concluded, what did Mr. Brosnan do?
A. He turned to the two fellows with him and said, ‘‘Get
yourselves together — I’ve got something else to do’’ — and
strolled on out and they followed him.

The Court: Gentlemen, it is five minutes to one and I see
you have quite a few photographs. Possibly this would be
a good time to adjourn for lunch.

Mr. Eichner: May we take up another moment about the
photographs? We have a series of pictures taken of the
Belle Isle yard, and we have subpoenaed three police officers
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who took them. Counsel have suggested they might be will-
ing to let them come in without the necessity of
page 615 } having the officers here to identify them. I will
describe how they were taken, to the satisfaction
of counsel, I trust, and have them marked for identification.
They asked me to state what instructions were given to the
police officers who took them.

At the time these were taken, the latter part of July, they
were instructed to try to get out there as early as possible
in the morning and again as late as possible in the evening,
and take a shot each way off of Lee Bridge from the same
location. The policemen were all working daytime. The idea
was to confine it to one photographer, but they were told
not to go at any particular time. Later on they were told
to try to get there when the West Point train came in. -

The question was asked were any photographs taken which
are not in the two booklets, and my answer is no, with the
exception of possibly one or two which didn’t develop.

The Court: What is your suggestion? Do you want these
marked for identification only?

Mr. Eichner: I understand on this basis they

page 616 ] will concede they were taken by the gentlemen

stated, on the dates and times stated, and 1

will agree to let them have them over the weekend and re-
lease the three police officers from subpoena.

Mr. Gay: That is in accordance with what we have agreed
to do.

Mr. Eichner: The police officers referred to are William
R. Blaylock, Jack B. Farmer and Billie L. Blaylock, as
shown on the lists of the pictures.

Note: The booklets of photographs were marked for identi-
fication A and B and initialed by the reporter, SSP.

Note: Recessed for lunch, 1:00 p.m. to 2:15 p.m.
page 617 } FOURTH DAY
AFTERNOON SESSION

Richmond, Virginia
September 21, 1962

HENRY A. MAURICE, JR.,
resumed the stand for further testimony.
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DIRECT EXAMINATION (Continued)

Mr. Spain: Your Honor please, during the recess Mr.
Pasco has examined certain photographs we now propose
to introduce as interveners’ exhibits, and as to the group
I have in my hand there is no objection.

By Mr. Spain:
Q. Mr. Maurice, I hand you a photograph and ask you
if you took it and if so, what it shows? I notice a note on the
back of it. Who wrote the note?
page 618 1  A. I took the picture and wrote the note.
Q. What does the picture show?

A. This photograph shows the old Southern yards as they
were — I have the date as being taken on February 3 or
4 — I took a hundred and some pictures and I don’t know
which were taken on Saturday or Sunday, but they were all
on the same weekend.

Q. What year?

A. 1962.

Q. This year?

A. Yes — 1962 — this year.

Mr. Spain: We would like to introduce this photograph as
Interveners’ Exhibit A-21.

Note: So marked and filed.

Q. I hand you another photograph and ask you what view
it purports to show?

A. This shows — this was taken September 9, 1962, and
it shows the new road that has been put in down through
where the old Southern shops used to be, and the Southern
yards, and it shows the tracks which have been moved and
elevated, and also shows, I think it is a piggy-back loading
platform — the equipment they have to the left of the

picture.
page 619 1 Q. Is this the same view as the one previously
introduced as an exhibit, taken some nine months

later?
A. Yes. This is not taken from exactly the same place but
looking in the same direction — down where the tracks

used to be.
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Mr. Spain: I would like to introduce this second photo-
graph as Interveners’ Exhibit A-22.

Note: So marked and filed.

Q. I hand you another photograph and ask you to identify
that.

A. This picture was taken on February 3 or 4, 1962, show-
ing the site of the old Southern shops looking downstream
and you can see some of the ties and so forth turned up when
they pulled some of the tracks up.

Q. What else do you see in that picture?

A. Tracks down here, and the trees, and two office build-
ings or yard houses or yard buildings, and an oil tank.

Q. Does that picture accurately reflect the state of the
growth of the trees and other growth in the yard at that
time?

A. Yes, it was just like this when I took it.
page 620 } This has grown up in there since they took the
old shops out.

Mr. Spain: We offer that as Interveners’ Exhibit A-23.
Note: So marked and filed.

Q. I show you another photograph and ask you does that
show substantially the same view?

A. This photograph is looking in the same direction,
showing the trees having been cleared away and the road
put in, and the loading platform that has cans of oil or
something on it, and the piggy-back platform — I think
that’s what it is — in the background.

Q. What date was it taken?

A. This picture was taken September 9, 1962.

Mr. Spain: We offer this as Interveners’ Exhibit A-24.

Note: So marked and filed.

Q. I hand you another photograph and ask you what does
that purport to show?

A. This picture was taken on the 3rd or 4th of February,
and it was taken from the foot of Porter Street, and when
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I say the foot of Porter Street — Porter Street
page 621 } runs all the way down to the river so this was

taken out in the edge of the Southern yards look-
ing towards Ninth Street Bridge, and you can see in there
the marks of the ties where they were in the ground where
the different tracks went, and you can see some of the old
ties, it looks like, in the background, and also here is a yard
office and here is a parking lot for automobiles they have in
the center.

Mr. Spain: We offer this as Interveners’ Exhibit A-25.
Note: So marked and filed.

Q. I hand you an additional photograph and ask you what
that shows?

A. Well, this picture was taken on February 3 or 4, 1962,
and it is looking down through the Southern yards, looking
south or downriver through the Southern yards, and you
can see the old line where the railroad track came down and
circled the old Southern shops, and you can see where the
tracks from the old yards have been moved and are located
to your left, and you can see the trees and some of the rails
lying over to the side where they were turned up.

Mr. Spain: We offer this as Interveners’ Exhibit A-26.
page 622 7 Note: So marked and filed.

Q. I hand you an additional photograph and ask you
what does that represent?

A. This picture was taken February 3 or 4, 1962, and it
was taken from the south end of the Lee Bridge, and it is a
picture showing the cars in the Belle Isle yard and also the
transfer track going up to the A. C. L. yards which is in
the right background, and the trains are also on the A. C. L.
yard tracks, and looking ahead you can see the City of
Richmond. Tracks from this yard go straight down and go
through the old Southern yard in the other picture we had.

Q. What time of day was that picture taken?

A. Between ten and eleven, if I remember correctly.

Q. Do you know what this yard is commonly called?

A. We used to call it the Belle Isle yard. I have no idea
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what the railroad calls it. We lived there all our life and we
called it the Belle Isle yard.

Mr. Pasco: Your Honor, I don’t think the notes ought to
be attached and go in with the pictures.
Mr. Spain: We can pull those off.
page 623 1 The Court: Suppose you detach the notes on
the back.
Mr. Spain: We can do that. We offer this as Interveners’
Exhibit No. A-27.

Note: So marked and filed.

Q. (By Mr. Spain) I hand you another photograph and ask
you to identify that?

A. This is a picture that was taken from almost the
identical position as the other one on the same date, February
3 or 4, 1962, and this shows the transfer track running
from the Belle Isle yard on upgrade to the A. C. L. tracks
in the background on top of the picture, with trains on it,
and the houses along the railroad street.

Mr. Spain: We offer that as Interveners’ Exhibit No. A-28.
Note: So marked and filed.

Q. Now I offer you an additional photograph and ask
you what does it indicate?
A. This picture was taken on February 3 or 4, 1962, and
it was taken from the south end of the Robert E. Lee Bridge.
Q. Looking in which direction?
page 624 1 A. Looking upriver. I took a picture looking
downriver and then walked across the bridge
looking upriver at the same time, and this shows the tracks
leading up to the proposed yards, and the proposed yards
are just around the curve to the top of the picture, and the
embankment has been filled in here and leveled off for a
track to go in at a later date.

Mr. Spain: We offer that as Interveners’ Exhibit No. A-29.
Note: So marked and filed.

Q. I hand you one other photograph and ask you what
that represents?
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A. This picture was taken on February 3 or 4, 1962. It
is a picture of the old Southern yards and it shows some
of the few remaining tracks there — shows some tracks
relocated and shows still some of the old ones in existence
and in the foreground of the picture are ties and rails of
tracks which have been pulled up and the heavy material
IS)iled to one side. It is looking downstream towards Hull

treet.

Mr. Spain: We offer that as Interveners’ Exhibit A-30.
Note: So marked and filed.

page 625 1 Q. All right, Mr. Maurice — the next one?
A. This picture was taken on February 3 or
4, 1962, and it is a view of the old Southern yards taken
from just below Seventh and Perry Street, looking down
towards Hull Street, and you can see in it where the tracks
were. At one time this whole yard through here was lined
with tracks — don’t know how many — twenty-five or
thirty — and they continued almost down to Hull Street,
and at the present date they have nearly all been removed.

Mr. Spain: We offer this as Interveners’ Exhibit A-31.
Note: So marked and filed.

Q. Mr. Maurice, when you speak of the old Southern
yards, where are they physically located in your mind?

A. The old Southern yards in my mind were located be-
tween possibly Seventh and McDonough, all the way down
to nearly Hull Street, and start at Semmes Avenue.

Q. That’s what you mean when you refer to the old
Southern yards?

A. Yes.

Q. Come over here to the map on the board, Exhibit No.
18. Point out to His Honor what you consider the old
Southern yards?

page 626 1 Mr. Gay: Just a minute. How can what this
witness considers to be a yard be material in

this case?
The Court: I think perhaps, Mr. Spain, if he could do so,
he could be asked to deseribe where the old tracks went,
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the area they were in, and then he can state what he calls
it by way of identification. I think that would not be objection-
able.

Q. (By Mr. Spain) What you have referred to in your
several photographic exhibits as the old Southern yards,
where are they located in Exhibit 18¢

A. We usually thought of them starting in here (indicat-
ing on map), about the foot of McDonough Street and spread-
ing on out down through here until they ran into the old
icehouse here, and the others swung over and ran down to
approximately Hull Street where they tie in together to
either one or two tracks to go over Hull Street.

Mr. Spain: Have a seat. I have no further questions.

page 627 } CROSS EXAMINATION
By Mr. Gay:
* * * * *
page 630 }
* * * * *

Q. How did you get to the river to fish? I think you said
you frequently went down there and a great many people
went down there over the weekends.

A. You mean, where I lived —

Q. Where you live right now.

A. Well, sometimes I walk across the front yard and go
over to the hill and drop down a path on that hill which
comes almost to your yard sign. If I am going up the river,
I walk up the Southern right-of-way tracks. If I am going
down the river I go down the tracks and there are two or
three paths that lead through the fill and go to the islands.
Sometimes I will drive down to the bottom of the hill in my
car and park it and get out and go through the old Beech
or Berrywood Road, or the path in front of the park area
where the Southern Railroad put the bulldozer in and cut

out the road.
page 631 1 Q. And that’s at —
A. At the foot of Hillcrest.

Q. You go across to the river at that place on some oc-
casions and on some occasions you go down in the Forty-
Second Street area?

A. That’s right. I fish where the Belle Isle yard tracks
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cross.

Q. Whether you approach it from one way or the other,
you have to go across the Southern Railway property, do
you not?

A. That’s true.

Q. Have you ever asked anybody’s permission to go over
there?

A. No, sir, I never asked anybody for permission to go
over there.

Q. Do you know whether any of the people whom you say
habitually fish there on weekends get Southern Railway’s
permission to use their property?

A. I don’t know. I never asked them.

Q. Would you call that a trespass?

A. Well, let me put it this way —

Q. Would you call it a trespass or would you not call it a
trespass?

A. I wouldn’t call that any more of a trespass
page 632 ] than the Southern Railway trespassing on the
city land and putting in a sewer and cutting out

a road.

* * * * *

page 634 1 MRS. CHARLES E. HUDSON,
a witness called by and on behalf of the Inter-
veners, after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Spain:

Q. What is your name?

A. Mrs. Charles E. Hudson.

Q. Where do you live?

A. 4212 Riverside Drive.

Q. How long have you lived at 4212 Riverside Drive, Mrs.
Hudson?

A. Thirteen years the first of December 1962.

Q. Looking at Exhibit 22 on the board, will you take a
pencil and find your house and put an ‘““H’’ on it?

Note: The witness did so.

Q. Mrs. Hudson, I ask you now what in your opinion, if
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any, would the building of a railroad yard upon the area
containing sixteen acres shown in pink on Exhibit 22, wherein
trains would be made up, broken up and cars
page 635 1 would be shifted and stored, what effect, if any,
would that have upon you in the enjoyment of
your home?

Mr. Gay: Same objection.
The Court: Same ruling.

A. I think that there are several effects. The first is that
the property will decrease in value —

Mr. Gay: Just a minute.

Mr. Spain: We agreed you can’t answer as to value.

The Court: The last answer will be stricken out.

Mr. Spain: She indicated that was the first of several
reasons.

A. (Continuing) The first will be that I will be disturbed by
the noise. I already am disturbed oftentimes early in the
morning by the bumping of trains. The second will be that
my children will not have the environment that I sought for
them when I built that house. There is bound to be a certain
element we wouldn’t want in our neighborhood. Had I wanted
to live in a marshaling yard, I would have built the house on
Seventh Street and watched the trains go up and down.

Q. When you say ‘‘early in the morning,”’
page 636 1 what hours do you mean?

A. I mean about 4:30 or 5:00 o’clock in the
morning; also around midnight at night and particularly on
weekends the bumping — apparently they are shifting more
cars or getting the cars to a siding or something. I live over
a block from the proposed end of it and the view going down
the drive is very depressing in the wintertime, with the foli-
age off. You see red clay and a couple of railroad tracks, and
heretofore we have seen woods and patches of water.

* * * * *

CROSS EXAMINATION

By Mr. Gay:
Q. Mrs. Hudson, 4212 Riverside Drive — is that just west
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of Forty-Second Street?

A. That’s right. _

Q. Slightly beyond the Southern Railway’s property?

A. Yes, sir.

Q. You have lived there for thirteen years?
page 637 1 A. I have, and I lived on Hillerest before then
for four years — 4311 Hillerest.

Q. Have passenger and freight trains been operating up
and down the company’s property there during the whole of
the time you have been a resident?

A. They have, but not to the extent — the noise has not
been as great as it has recently.

Q. What do you mean — “‘recently?’’

A. Within the last six months.

Q. Within the last six months?

A. Yes, sir.

Q. And these operations that you have described have, of
course, been on the existing tracks that the Southern has on
this property?

A. T suppose so, and I imagine that on the new tracks we
get quite a bit of noise from the dropping off of certain cars
on the newer tracks further down.

Q. You imagine that, you say?

A. T am pretty sure, because when I go to church, after a
restless night, I see the cars there.

Q. What tracks do you see them on?

A. On the Southern.

Q. But what tracks?

A. At the foot of Ferncliff.
page 638 1 Q. What makes you think those tracks are
new tracks?

A. T don’t know that they are new but this has happened
recently so I assumed.

Q. Why did you say they are new?

A. They are Southern’s tracks.

Q. What different conditions obtain today that have not
obtained during all or the greater part of the thirteen years
you have lived there?

A. We have more noise than we had a year ago.

Q. Where do you think that comes from?

A. From the trains — the bumping of the cars. Maybe you
have more traffic.

Q. That’s speculation, isn’t it?

A. T said ‘“perhaps’’ you had.
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* * * * *

Mr. Eichner: Your Honor please, on behalf of the city I

would like first to introduce two exhibits, one is

page 639 ] a drawing with attached key showing in green

certain property acquisitions by the City of Rich-

mond between Riverside Drive and the Southern Railway

right-of-way, copy of which has been given to counsel pre-
viously.

Mr. Gay: We would like the record to show we agree to the
admission of this map solely for the purpose of identifying
the area indicated in green as being the property owned
by the city between Riverside Drive and our right-of-way,
designated as certain parcels on the map. We are not admit-
ting the map is evidence of any other fact.

Mr. Eichner: We also agree that the dates of acquisition
indicated on the key were also stipulated, and this is offered
solely for that purpose.

Mr. Gay: That is perfectly true.

Note: Map with key attached marked Defendant’s Ex-
hibit No. P and filed.

* * * * *
page 659 }
* * * * *

KENNETH R. HIGGINS,
a witness called by and on behalf of the City, after being duly
sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:

Q. State your name and occupation.

A. Kenneth R. Higgins, landscape architect.

Q. How long have you been a landscape architect, Mr. Hig-
gins?

A. Since about 1939.

Q. And where has your experience been, Mr. Hig-

gins?
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page 660 1 A. The last fifteen years in Richmond, Vir-
ginia.

Q. And before that?

A. In Massachusetts and Bristol, Virginia.

Q. Where do you live?

A. Henrico — on Gaskins Road.

Q. Have you ever held any kind of position with the city
government?

A. T have held an honorary position — a voluntary position.

Q. What was that?

A. Chairman of the Beautification Committee for about ten
years until recently.

Q. What is that committee?

A. Council appointed a committee composed of fifteen people
whose prime duty is to assist and advise the Planning Com-
mission in areas of beautification in the city.

Q. Are you familiar with the area of Riverside Drive to
the west of Lee Bridge?

A. YesIam. -

Q. Have you considered that as part of the Beautification
Committee work?

A. Yes. I think the protection of the James River, per se,
which is one of the finest natural features we have in the

metropolitan complex composed of Chesterfield,
page 661 ] Henrico and Richmond, is a very important
phase of beautification.

Q. I call your attention to the exhibit which is on the
board, City Exhibit P, which shows in the green area certain
property acquired by the city. Do you have any familiarity
with that acquisition of property?

A. This area here (indicating on map)?

Q. Yes.

A. As I recall, when Garland Wood was the City Planner,
this whole area was gradually being acquired, as individual
property owners requested building permits, the land was
acquired for the purpose of creating a riverside parkway
in this area here.

Q. Do you have any familiarity with the Master Plan,
City Exhibit Q, insofar as it relates to that plan for a river-
side parkway?

A. T am not an expert on the Master Plan, shall we say —
but on the fine details of beautification perhaps so — but I
do think there is a little bit too much in there for me to be
an authority on it all.
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Q. Do you know whether or not the Master Plan con-
templates acquisitions such as are shown on City Exhibit P?

Mr. Gay: The Master Plan is the best evidence of that.
We object to the question.
page 662 1 The Court: Sustained.

Q. (By Mr. Eichner) All right. I will hand you this Master
Plan, Mr. Higgins, City Exhibit Q, and ask you to turnm,
if you will, to page 236.

A. Right — Inter-connecting Parkways and Pleasure
Drives.

Q. Read the paragraph on page 236 headed ‘‘River Drive.”’

A. Third paragraph on the lefthand side — (Reading) —

‘““Rwer Drive. Exceptional opportunities exist for the
development of an outstanding river front drive along the
south side of the James River. The city has long recognized
such a need and has made much progress in carrying out
the project. At the present time this drive is continuous
from the Lee Bridge to a point west of the R. F. & P. Belt
Line Bridge. Eventually the drive should extend westward
to the Westham Bridge. Property lying between the drive
and the river should be brought under public control in order
to protect this property from uses which might be detrimental

to use of the drive for pleasure driving.’’
page 663 1 Q. Is that all there is under that item, Mr
Higgins?

A. Yes, that’s all. .

Q. Now what are your views as a resident of the metro-
politan area and particularly as a landscape architect on the
importance of this riverside parkway?

Mr. Gay: Please read that question.
Note: The last question was read by the reporter.

Mr. Gay: I submit that the first part of that question
relating to his views as a resident are irrelevant and im-
material. He doesn’t show any identification to this area.
However, I think his opinion as a landscape architect is
admissible.

The Court: I think the objection is well taken — that part
of the question which calls for his opinion as an individual.

Mr. Eichner: I accept that amendment.
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Q. (By Mr. Eichner) Mr. Higgins, give your opinion as
a landscape architect.

A. I will state my opinion as a landscape
page 664 ] architect interested in metropolitan development,

and that is that anything that might impede
the eventual development of that parkway or the preserva-
tion of the natural beauty of the James River on either
side will be detrimental in the long run.

Q. Detrimental to what?

A. Detrimental to the community adjacent, and detrimental
to the use which the metropolitan area could make of this.

Q. What use would they make of it?

A. They could make a park out of this area (indicating
on map), extending Forest Hill Park to compose the river
parkway on the south side of the present Riverside Drive.
This plan we are talking about now puts it on the north
side, but there is a continuity there which would permit
park development to the river frontage. As you know, to
the consternation of most of us, there is very little access
to this river for the accommodation of the general public.
The terrain between Lee Bridge and Westham on that side
is very difficult from Forty-Third Street west. It is reason-
ably well-accessed from the standpoint of vehicular traffic
going towards Lee Bridge, but not in the other direction.

Secondly, this would be an ideal area for park development,
with the river as part of the park.

Q. Are you talking about a manicured park in
page 665 ] the nature of Byrd Park?

A. Not necessarily — something that could
preserve the natural beauty of the area. It could easily be
developed into a manicured park but I am afraid that would
be prohibitive considering our maintenance fund. I am speak-
ing as an individual who has come up against projects such
as this and the difficulty in procuring sufficient maintenance
funds, and if you get into a manicured park there we would
have a tremendous maintenance problem. If we keep it as
a natural area we would eliminate most of that expense.

It certainly seems to me to prevent encroachment by
conditions that might be detrimental to it, we should cer-
tainly consider even the possibility of condemnation. I am
talking about the long-range picture, now, because as we
develop our program of water beautification we are eliminat-
ing a lot of the debris that goes into the river now. But
the more things you add now complicates the problem as
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time goes on, so I would personally like to see it maintained
as a natural area of beauty.

Mr. Gay: Just one moment. Please read that last part of
his answer.

Note: The last part of the last question was read by the
reporter, beginning with the words, ‘‘It certainly
page 666 } seems to me to prevent encroachment * * * .”’

CROSS EXAMINATION

By Mr. Gay:

Q. Mr. Higgins, are you familiar with this property that
the Southern Railway proposes to improve?

A. T cannot recite you the metes and bounds of it, but 1
do know the area in which the Southern Railroad is an-
ticipating placing some industrial development, yes.

Q. Have you ever been on the property?

A. Tlived in Forest Hills for five years and I have walked
down there over a number of years.

Q. It was very low and swampy land, was it not?

A. I would say there were conditions in certain areas it
was low and swampy but that doesn’t make any difference
so far as development is concerned.

Q. When you say you want to preserve its natural beauty,
it wouldn’t be too much to say that a great deal of beautifica-
tion would have to take place before this property could be

classified as having any natural beauty, would
page 667 1 it?

A. It all depends. People that come from a
swampy area consider a swamp beautiful. It just depends
on how people feel about it. I think we must consider this —
the cross-section of natural architectonics and designed
architectonics makes a composition together which we call
beautiful. Do you want me to say how it ought to be created or
the particulars of the plan?

Q. Excuse me. I don’t want you to say anything more.
You can stop.

A. All right. T am talking about, for example, the river
itself. The river will always be there — the river will stay
right there.

Q. Southern isn’t building any yards on the river.

A. T know. You asked me whether an area which had
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marshy, swampy conditions would be naturally beautiful.
I would say that with a little cleaning up — yes. Actually,
there has been a little debris in there and there might be areas
where the water has pocketed, which would create some
of these swampy conditions, but this is not unusual in a
situation I would call natural beauty.

Q. Do you think it could be converted into an area of

natural beauty without filling the whole area to
page 668 ] some established usable level?
A. What do you mean by ‘‘usable level?”’
It could be under water and used to go swimming — that
would be usable.

Q. In that event you would call it a lake and not a park,
would you not?

A. There are lakes in parks and they are part of the
natural beauty. I think I know what you are getting at.
If it is a marsh, should you put your railroad in there? My
feeling is that the natural trees and vegetation — in fact,
if you take a botany class and the professor takes the class
out on a field trip, he would take you there because he can
find more naturally acclimated plants than he could almost
any place else because of the seeds washing down the river.
Williams Island is an example of that. This would also be
an example of that. This particular situation could very
easily be converted into a botanical garden. The natural
architecture of the place I would like to see preserved,
with, of course, some housekeeping involved.

Q. What do you mean by that?

A. We should divert the water that might be accumulat-
ing, with more than likely a little filling, to keep the water
from stagnating, to prevent mosquito breeding.

Q. If the city acquired the property and de-
page 669 ] veloped it as an area of what you speak of as
natural beauty, I take it it would be for the

purpose of making it available to the public?

A. T imagine so. Anything the city has is available to the
public.

. How would the public get to it?

. By running a drive off of Riverside Drive.

Running a drive off of Riverside Drive?

. Yes. Do we have a topo map here?

Yes, sir.

. Where is it? Oh, I see. I will design a park for you
now. I didn’t know I was going to be called on to do this.

O

O PO
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This area right down in here is accessible (indicating on
map) — accessible down here. As we get here we get to a
very precipitous area — here it is almost a cliff.

Q. To be more specific, the question I asked you is
answerable only by the statement you would have to cross
the facilities of the Southern Railway at some place. Is
that not so?

A. I imagine you might have to.

Q. How would you get there otherwise?

A. Where does that get us? What are we trying to prove?
Can’t we go across your railroad?

Q. You certainly can’t.
page 670 1 A. In any form?

Q. Not without the Corporation Commission
saying so, and you paying for it.

A. My feeling is this. In the event that we can’t get to it,
if we are trying to promote a park there, then I imagine we
could take off the Lee Bridge — if we put a walkway down
into this area and put natural style paths in there we could
accomplish it from there. Then it would be a place you would
have to restrict vehicular traffic and make it an area you
could take children without vehicles marring the natural
beauty.

Q. Do you figure it would be sound public policy to open
a park —

Mr. Eichner: I object to the words ‘‘sound public policy.”’
‘What does he mean by that?

Mr. Gay: Let me finish the question.

The Court: You may state your question, Mr. Gay.

Q. (By Mr. Gay) (Continuing) Do you think as an expert
in beautification of municipal resources that it would be
sound public policy to develop a park of the kind you have
described to be used by public, a place to take children as

you have just said, adjacent to a railroad right-
page 671 } of-way — between it and the river?

A. I think the railroad could very easily be
fenced out, and on top of that, this very natural beauty we
are trying to preserve requires as little maintenance as
anything, and consequently the idea of getting trucks down
into here would not be necessary, so it would be a lot of
pedestrian use of the area — although I would think the
Southern Railway would be good enough to permit the public
to go across.
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Q. Do you think the Southern Railway could be reason-
ably expected to expose itself to the hazards of accidents
along their right-of-way unless the property were adequately
protected?

A. T imagine you could get over with a bridge.

Q. Your counsel hasn’t advised you that the railroad
right-of-way couldn’t be crossed?

A. Its just exactly what I was saying — the laws are
written to protect the railroad, but what laws are written to
protect the individual living adjacent to public areas that
might be cut off by the railroad? Those are things that to
me would mean considerable. If I were going to develop
the natural park, if the railroad said, ‘‘No, sir, you don’t
go across us; we are a law to ourselves’’ then I would say,
“We will go around you.”’ I would come off the Lee Bridge

and put a set of steps between the railroad and the
page 672 ] river to get to that land. So far as the natural

beauty of the area is concerned, that might be
an advantage because it would keep most of the people off,
as far as that’s concerned.

Q. If the object were to preserve this area as one of
natural beauty, in such manner as not to disturb its present
topography, so to speak, how would you protect it from
flooding by the James River?

A. You couldn’t.

Q. You would have to fill it?

A. Not necessary. The Willow Oaks Country Club floods
occasionally and when it goes down they use it again. The
land on the upper James floods regularly, and that’s one
of the greatest assets they have — it takes silt in and de-
posits it on the lowlands and those people have twelve or
fifteen feet of topsoil up there. We have to figure this is a
natural condition we can use during the clement seasons.
We can just figure it is part of the natural seasonal con-
ditions.

Q. You don’t think periodic flooding would have any
material effect on its usability as an area of natural beauty?
A. No, sir.

* %* * * *

page 673 } ROBERT S. HOPSON,
a witness called by and on behalf of the City,
after being duly sworn, testified as follows:
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DIRECT EXAMINATION

By Mr. Eichner:

Q. State your name, address and occupation.

A. Robert S. Hopson, 1905 West Forty-Second Street,
Director of Public Works, City of Richmond.

Q. How long have you been Director of Public Works
for the City?

A. A little over eight years.

Q. What are the major divisions of the Department of
Public Works?

A. We are divided into three major bureaus — business
management, operations and engineering. The bureaus are
then broken down into operations such as street and sewer
maintenance, sewage treatment, airport operation, harbor
operation, vehicle management and street refuse collection.

Engineering is broken down into service, design con-

struction, preliminary engineering.
page 674 1 Q. Then your department is responsible for
the sewer construction, among other things?

A. That’s right.

Q. Are you familiar with sewage flowing into the James
River in or near Reedy Creek?

A. You mean, raw sewage or storm sewage?

Q. Either or both.

A. Yes, that was covered by Mr. Talbot, our engineer.

Q. As far as raw or sanitary sewage is concerned?

A. That’s right — it goes into the James River in the
Reedy Creek area.

Q. Does it go into Reedy Creek or near it?

A. It goes through this system that was desecribed.

Q. Does the City of Richmond have any plans to do away
with this situation?

A. We are building intercepters up the river which is in
a step effect. The intercepter system is from the main
plant up to just past Hull Street, and money was appropriated
in this year’s capital budget to bring that plan to Twenty-
Second Street. That was an item of $650,000.00, I think, and

next year’s budget to continue to prolong the
page 675 } sewer will be brought to Forty-Second Street —
an item of somewhere around $360,000.00, es-
timated, I think. The final stage of our program for “the
city itself would be in the following year, which would
take it from Forty-Second Street on up to the city limits.
Q. Is that last step in any fiscal year?
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A. Yes, all three of these steps are on our program in
consecutive years.

Q. Would it be the 1964-65 fiscal year when you would
take the plant to the city limits?

A. That is when the money would be available for plans
and construection.

Q. As far as the raw sewage in the Reedy Creek area,
will the construction of the intercepter between Twenty-
Second and Forty-Second Streets take care of that situa-
tion?

A. That will pick up the Reedy Creek sewage.

Q. All the sewage that now goes into Reedy Creek?

A. That’s right.

Q. Did you state that would be during the 1963-64 fiscal
year?

A. That’s right.

Q. What is an intercepter, Mr. Hopson?

A. A major trunk line which picks up a line of lateral
smaller lines and takes them to our sewage treatment

plant.
page 676 1 Q. Do you have any knowledge of alterations
made in the city sewer or culvert in the Reedy
Creek area near the Southern Railway property in the
year 1960%

Mr. Gay: Please read that question, ma’am.
Note: The last question was read by the reporter.

Mr. Gay: I object to that and understand it is being
introduced under Your Honor’s ruling.

The Court: Yes, sir, sustained. Go ahead.

Mr. Eichner: Same exception to the ruling of the court.

Q. (By Mr. Eichner) Go ahead, Mr. Hopson.

A. These pictures that were presented — our engineer
went into that — that was the first knowledge we had of
it, through the neighbors and newspaper publicity at that
time, and we then had these pictures made.

Q. I show you City Exhibit L. Are those the pictures
you were talking about, or some of the pictures?

A. These are some we had made, I believe, in late
October of 1960.

Q. Prior to the date those pictures were taken in Octo-
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ber 1960, to the best of your personal knowledge,
page 677 } had any representative of the Southern Rail-

way asked permission to move the city sewer
or city culvert or to go on city property in any way?

A. Not to my knowledge.

Q. Does City Exhibit L indicate any of the work was
done on property owned by the City of Richmond?

A. As has been pointed out, this drainage area here to
the creek is in the Riverside Park area.

Q. Did you at my request make inquiry among other
officials of your department to determine if any permis-
sion had been given for that work?

A. We checked that and found no one knew about this
work until a few days previous to these pictures.

Q. Do you know whether or not permission was ever
requested for this work?

A. None that our files show, and none that I know of
personally.

Q. I call your attention to City Exhibit P on the board.
Look at the green areas. You mentioned Riverside Park,
I believe. What relationship do those green areas have
to Riverside Park which you have mentioned?

A. What I was actually referring to — I don’t know
whether it officially ever took the name of Riverside Park,

but what we always refer to as the area between
page 678 1 Riverside Drive and the railroad tracks.
Q. Is that a parkway?

A. No. A parkway is a road. This is more or less a little

park area of natural beauty.

CROSS EXAMINATION

By Mr. Gay:

Q. Mr. Hopson, the area on the map to which you just
had your attention directed is really in large part only a
hillside grown up with rather beautiful trees and generally
a sort of rugged landscape?

A. Between the railroad and the present Riverside Drive,
it is some cleared and some hillside — a good mixture of
topographic areas.

Q. Your attention was directed to this Exhibit No. L,
which is several photographs showing the flue through
which Reedy Creek formerly flowed under the tracks of the
Southern Railroad, and three culverts which have been



322 Supreme Court of Appeals of Virginia
Robert S. Hopson

installed, and you were asked whether or mnot any city

property was involved and what was done by the con-

' tractor there in installing these new flues. Is

page 679 1 it or mnot a fact that a very small and also

de mimimis area of land was what you might

call trespassed upon by the contractor in doing what was
done?

A. Are you speaking relatively or of the amount? We
think it is about thirty to fifty feet. Whether that is small
or not depends upon the circumstances.

Q. That’s all I asked. It is about thirty to fifty feet?

A. Apparently from visual observation it is about thirty
to fifty feet. '

Q. Would you say, as Director of Public Works, that
the city has sustained any damage by reason of what was
done there by installation of these three flues?

* * * * *

page 680 7 A. In what way? What damage do you mean?

Q. (By Mr. Gay) I thought I said monetary
damage but I may not have included that word. Please
answer the question in the light of what I have just said —
whether the city has in your opinion sustained any monetary
damage by reason of what was done here.

A. Of course, we had no opportunity of inspecting this
work as it was being installed and didn’t know of this
installation until afterwards. Whether it would or would
not meet standards is a question that would have to be
resolved by more adequate inspection. Actually, we don’t
have any metal pipes carrying sanitary sewage that have
been approved in recent years. As far as monetary damage
is concerned, I don’t know. That’s out of my field. I believe
our engineer stated the three culverts as installed were
approximately what was there before.

Q. In other words, the same capacity of Reedy Creek
flow is available there now?

A. That’s what he said and I have no quarrel with that.

* * * * *

page 681 CROSS EXAMINATION

By Mr. Spain:
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Q. Mr. Hopson, you are also familiar with the little road
that cuts off at the foot of Hillerest Road where it inter-
sects Riverside Drive, are you not?

A. Yes — very close to this.

Q. What was done with that road?

A. Well, of course, as I say we came into the picture rather
late and all I can say is from appearance. Whether that
would stand up in court or not I don’t know. It appears the
road was slightly widened, but that’s something — several
months after the fact — would be rather difficult to sustain.
I personally think it was widened slightly and maybe a
tree or two knocked down. It shows evidence of that today.

RE-CROSS EXAMINATION

By Mr. Gay:
Q. Looking at the road as a means of access to the area,
along the right-of-way, would you say the facility
page 682 } had been improved or otherwise?

* * * * *

A. T think the widening of the road and such as that in
there can perform no useful function so far as the city
were concerned, so I don’t know that it increased the value
of our property. It may be, from the trespass, it may have
decreased it. That, again, would be an appraisal problem
I have no knowledge of. I am not in that field.

Q. If the city had to get down to this flue that carried
Reedy Creek, or get down there to repair or give attention
to sewer lines in there, wouldn’t the improvement and
widening of the road render the area more accessible to the
city employees?

A. I don’t believe so in this particular instance, because
we have never had any complaint and apparently our men
are able to get down there adequately with what was there

before.
* * * * .

page 689 ] H. MERRILL PASCO,
called as an adverse witness by the City, after
being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:
Q. For the record, please state your full name.



324 Supreme Court of Appeals of Virginia
H. Merrill Pasco

A. H. Merrill Pasco.

Q. You are Assistant Division Counsel for the Southern
Raglway Company for the Richmond Division, are you not?

. Yes.

Q. Did you attend a meeting in the office of the City
Manager on November 8, 19602

A. I don’t recall a meeting on November 8. I recall one
on October 31. There may have been a subsequent one but
I have no present recollection.

Q. Do you recall a meeting in the City Manager’s office
with Mr. Kidd of Southern Railway, a representative of
the City Attorney’s office and the City Building Inspector?

A. I thought that was October 31. I know there was a
meeting with those gentlemen.

Q. Only one meeting that you recall?
page 690 1 A. I recall only one meeting.
Q. Could you be mistaken as to the date?

A. T certainly could.

Q. Do you recall stating at that time that Southern Rail-
way Company sought your advice as to the application of
the city zoning ordinance which is the subject of this suit,
and the proposed improvement which is the subject of this
suit?

A. No, I don’t recall that.

Q. Did you state at that meeting you had reached no
conclusion as to whether the zoning ordinance prohibits
the proposed construction on the property in question?

Mr. Gay: Objection, Your Honor, as being irrelevant. His
opinion cannot change the rights of the plaintiff.
The Court: What is the purpose of this, Mr. Eichner?
Mr. Eichner: We took the position, with which our friends
disagreed, that the zoning ordinance prohibited this. We
think the complaint is made in the suit in various fashions
that we came along after this filling operation and part of
the construction was commenced and invoked the provisions
of the ordinance. To the extent that work was
page 691 } done prior to ascertaining what the zoning re-
quirements are, we submit it is a self-imposed
hardship.

The Court: Would not the 1960 ordinance stand or fall,
depending on factors that bore on its validity? I don’t see
how counsel’s opinion of it at that time would relate to
the question.
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Mr. Gay: If he values counsel’s opinion on the subject, I
would respectfully ask that he swear me and put me on the
witness stand.

The Court: I think whether that ordinance was or was not
valid is something that is going to have to depend on ex-
amination of the ordinance itself in the light of the require-
ments.

Mr. Eichner: I certainly agree with that as a general
proposition, but I think this is one bit of evidence that is
relevant — whether there was a self-imposed hardship in
going ahead.

The Court: Regardless of his opinion, if they thought at
that time it was invalid and it turns out to be valid, they
suffer the consequences, regardless of what the attorney’s

opinion was.
page 692 1 Mr. Eichner: That’s certainly true.

The Court: If the ordinance was invalid at
that time, they were all right. I don’t feel that has any
relevancy.

Mr. Eichner: We respectfully except to the ruling of the
court. Could we have the answer, Mr. Pasco, if you recall
it, for the record?

A. I don’t recall discussing any legal questions with the
city, but I do recall at that meeting we made it clear we
had not come there to discuss legal conclusions but to find
out what was bothering the City Manager.

* * * * *

page 693 } GEORGE W. CHEADLE,
a witness called by and on behalf of the City,
after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:

Q. Your name and occupation?

A. George W. Cheadle, Assistant to the City Manager,
City of Richmond.

Q. What was your occupation in November 1960?

A. The same.

Q. Did you attend a meeting in the City Manager’s office
on November 8, 1960, at which Mr. Pasco, who has just
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testified, was present?

A. T did.

Q. Who else was present, if you recall?

A. Mr. Kidd of the Southern Railway; the Building Com-
missioner, Mr. Wharton; and a representative of the City
Attorney’s office.

Q. Do you recall whether Mr. Pasco made any comment on

whether he had reached a conclusion on the
page 694 1 applicability of the zoning ordinance to the
property which is the subject of this suit?

Mr. Gay: Object to the question.

The Court: Sustained. You may go ahead and put it in
the record.

Mr. Eichner: We respectfully except.

A. (Continuing) Yes, I do recall it.

Q. (By Mr. Eichner) What was his statement?

A. He stated that the railroad had asked him for advice
as to the application of the zoning, but that he had reached
no conclusion. ’

Q. How does it happen you have a recollection on this
point?

A. Tt is the custom in such cases where I sit in on meet-
ings, either with the City Manager, or in the capacity of
representing the City Manager, for the record and for the
file, following such a meeting to make a memorandum with
a copy of it to the file, which I did in this case.

Q. On what date did you do that in this instance?

A. The following day.

Q. What date was that?

A. November 9, 1960.

* * * * *
page 718 }

* * * * *

Washington, D. C.
September 11, 1962

Deposition of D. W. BROSNAN taken by counsel for
Defendant before Anthony S. Pastnyck, Notary Public in and
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for the District of Columbia, pursuant to notice, commencing
at 2:00 o’clock p.m. on Tuesday, September 11, 1962, in the
offices of the Plaintiff at Fifteenth And K Streets, N. W,
‘Washington, D. C.

APPEARANCES:

Thomas B. Gay, Esq.,
and
H. Merrill Pasco, Esq.,
In behalf of the Plaintiff.

James A. Hichner, Esq.,
In behalf of the Defendant.

Also Present:
Henry L. Walker, Esq., General Counsel for Southern
Railway Company.

Dep.
page 719 } PROCEEDINGS

Thereupon,

D. W. BROSNAN,
was called as a witness by counsel for Defendant and having
been first duly sworn, was examined and testified as follows:

* * * * *

EXAMINATION BY COUNSEL FOR DEFENDANT

By Mr. Eichner:

Q. For the record, Mr. Brosnan, would you state your
name and title?

A. D. W. Brosnan. I am President of Southern Railway
Company.

Q. And what was your position with the company in 19602

A. Well, at what time, sir?

Q. During all of 1960.

A. All right. Prior to and until November 1, 1960, I was
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Vice President in charge of operations. On
Dep. November 1, 1960 I became Executive Vice Pres-
page 720 1} ident and had been Vice President for Operations
since January 1, 1952.

Q. Would you state the general duties of Vice President
for Operations and his general range of authority?

A. The Vice President in Charge of Operations — I mean,
it is what it says. He has charge of all the Company’s
physical property; the operation of trains over its prop-
erties.

Q. Specifically in connection with the design and con-
struction of yards, is that within the responsibility of the
Vice President for Operations?

A. He does not # ecessarily design the yards but it is his
function to pass on the needs for yard construction and the
type of designs that are worked out and on the cost of
the yard.

Q. The Vice President in Charge of or for Operations
would then be in general charge of the planning for the
location and nature of a yard, would he not?

A. It would be done under his direction, yes.

Q. And who would do the actual designing under him?

A. It would depend — it might be done by the General

Manager of whichever Division or it might be the
Dep. Chief Engineer —
page 721 1 Q. Well, would that be the General Manager
for one of your Divisions or regions?

A. For the Division, yes.

Q. And whose office I believe would be in Richmond?

A. In the case here that would come from Charlotte,
North Carolina.

Q. And how many Divisions would that include?

A. At that time, three divisions, the Easter, Western and
Central. At the present time we have two Eastern Lines and
Western Lines — his territory comprises some seven Divi-
sions.

Q. That includes the Richmond Division?

A. That includes the Richmond Division.

Q. Now, when you were Vice President for Operations
in 1960, Mr. Brosnan, you were in direct personal charge
of the yard project in Richmond which is the subject of
this suit, were you not?

A. Yes.

Q. And you are familiar with the land in controversy?
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A. Yes.
Dep. Q. Which consisted of approximately 16 acres
page 722 } in South Richmond, roughly from opposite 26th
Street to opposite 42nd Street?

A. Yes. Well, I am familiar with it. I don’t know every
detail of it, but I am the man who directed that the yard
be extended and who passed on the plans that were drawn.

Q. You recently examined the plat showing the prop-
erty, have you not?

A. Well, T looked at it, yes. I didn’t go into any study of it.

Q. But you are aware —

A. I know where it is.

Q. We are talking of approximately 7-14 acres acquired
back in 1917 and an additional slightly less than 9 acres
which southern acquired from Virginia Electric and Power
Company in 1960?

A. Right.

Q. You know what land we are talking about?

A. Right, but there is some land that goes to our original
right-of-way, too, some of the land for the tracks
Dep. is on —
page 723 1 Q. From now on we are talking about this land
which I have just described.

A. The point I wanted to make is that all of the yard,
all of the tracks would not rest on this land. Some of
them would rest on land we have owned since the construc-
tion of the railroad.

Q. But I just want to make clear, Mr. Brosnan, that you
don’t misunderstand the parcels that are involved in this
suit.

A. Right. But I was afraid you were under the misap-
prehension all the trackage would be built on these two
parcels of land. As a matter of fact, some of it would rest
on land which was acquired almost 100 years ago.

Q. Well, this suit, Mr. Brosnan, is to deal only with
these two parcels which I have described.

A. Ob, T see.

Q. And how many tracks does Southern propose to build
on these two parcels of land?

A. T beg pardon?
Q. How many tracks do you or Southern propose to
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build on these two parcels of land?
A. How many do we?
Dep. Q. Yes, sir.
page 724 1  A. Ultimately we propose to carry, to build —
let me count them here (consulting documents).
Ultimately we propose to build 11 tracks.

Q. That would be 11 in addition to the existing right-of-
way which consisted of 2 tracks, is that correct?

A. The 11 — the right-of-way does not concern those —
it is 11 in addition to the existing 2 tracks, which would
make a total of 13.

Q. Yes, sir. And would all these tracks be parallel to the
existing right-of-way tracks?

A. Approximately so. You might for all practical purposes
say they are. They vary slightly, but if we looked at them,
you couldn’t tell it. .

Q. What kind of yard would be built with these 11 tracks
proposed?

A. This yard is what is known in railroad parlance as a
flat switching yard, which is the same type yard which we
have at Belle Isle at the present time.

Q. By that you mean the cars would move by switching

engines rather than by gravity?

Dep. A. Correct.

page 725 1 Q. How soon does Southern propose to build
11 tracks on this property?

A. Well, at the time we made our plan we thought that
we ought to have at that time a need immediately for 5
tracks. We thought that within a reasonable time there-
after we would need with the load we could see coming,
that we would need all 11. At one time I would say we could
temporarily build only 2 of the tracks but in season we will
go on and build the rest of them.

Q. Mr. Brosnan, you said at the time you made this plan.
What time is that you are referring to?

A. Well, we started studies on this in 1953.

Q. By “we’’ you mean the operations department of the
railroad?

A. Well, while in Richmond I concluded that — in view-
ing our property there I concluded that our yard was what
I believe was referred to locally as the South Richmond
Yard — that it was unsafe and inadequate.

Q. Mr. Brosnan, with your consent we might —

A. T directed we acquire property with the view of ex-
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tending the Belle Isle Yard westward.
Q. And this was in 1953?
Dep. A. Yes, that is when it started.
page 726 1 Q. A project of this magnitude would have
to be approved by the board of directors?

A. No. Well —

Q. And then the decision is up to the Operating Vice
President — or who makes the decision?

A. The Operating Vice President makes the decision and
it does require approval of the President to get the money.
It doesn’t require Board approval.

Q. And when did the President approve this project?

A. Well, my recollection of it is that I discussed it with
him along about that time and he authorized me to proceed.

Q. About 19532

A. In 1953.

Q. And who was that — Mr. DeButts?

A. That is right, Harry DeButts.

Q. Now, Mr. Brosnan, when you were Vice President for
Operations did you go to Richmond to talk with a group
of residents of South Richmond concerning this yard pro-
ject?

A. T had a meeting in the fall of 1960 with some
Dep. people in the State House at Richmond, if that is
page 727 } what you refer to.

Q. Would that be on November 30, 1960? Does
that sound about right?

A. Well, — (consulting documents) — yes, that was ap-
parently on November 30, 1960. I met with seven people.

* * * * *
Dep.
page 728 }

* * * * *

Q. Mr. Brosnan, was it suggested to you that Southern
restrict its expansion to two tracks and dedicate

Dep. the rest of the land there as a park?
page 729 1 A. It was not. As a matter of fact, there were
one or two of the gentlemen there, whose names
escape me at the moment, who — this was a roundtable dis-
cussion of the entire project, it wasn’t an appearance where
I got up and made a speech, I went there to answer questions,
which I did — and there were at least two of the men,
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whose names elude me, who seemed interested in trying to
find some way to settle the affair, and in the discussion as
I recall I was asked if we would build all the tracks at the
time and I told them we did not contemplate that, and they
wanted to know how many and I told them we would build
two tracks at this time. They wanted to know if we would —
they asked the question, someone present — I believe it
was a lawyer, I am not certain of that, but I believe some
lawyer asked that who was present, some man who was a
lawyer. If T recall correctly he wanted to know if we would
agree to restrict the operations to two-track and deed the
rest of the land to the City for a park and I told him we
would not, we couldn’t do that, that the two tracks would
take care of it for a very short while and we would then
have to go on to construction later, that we needed
Dep. the land for our own purposes and couldn’t give
page 730 } it away because of that, and it was not a safe
place to have a park anyway.

Q. Did you state that Southern could get along with its
present Belle Isle yards with a little trouble but that you
wanted a bigger yard?

A. No, that is not a correct statement at all. As a matter
of fact, this entire — all of these tracks represented noth-
ing more than an extension of Belle Isle Yard westward,
an extension of Belle Isle yard which has been there for
years, in a westward direction and, obviously, we could
not get along with Belle Isle Yard with a couple of tracks
when what was contemplated was an extension of the yard.

Mr. Eichner: We, of course, will move to strike some
of this matter as not responsive to the question, at the ap-
propriate time.

By Mr. Eichner:

Q. Did you say at this meeting with these citizens, Mr.
Brosnan, that the only interest you had in constructing this
new facilities was to save money for the Southern Rail-
way Company?

A. T did not. I said that we had an interest in the money,

the time it took to switch the trains, and the safety
Dep. of our employees.
page 731 1 Q. Did you state one reason for this ex-
tension was to make the present yard facilities
available for sale or lease?
A. T did not, and that is not a true statement.
Q. I see. In a flat yard such as is contemplated, what
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facilities in addition to tracks do you contemplate putting
there?

A. Well, we would have moved the yard office westwardly
some distance, the existing Belle Isle yard office, when
we extended the track in Belle Isle, we would have moved
the yard office westwardly, and that would have probably
constituted the principal building.

Q. In addition to buildings, what facilities would be
there for communication?

A. Well, we would have radio, of course, which is there
anyhow on our engines, we already have radio on our
engines.

* * * * *

EXAMINATION BY COUNSEL FOR PLAINTIFF

By Mr. Gay:

Q. Mr. Brosnan, you stated in answer to one
Dep. of the questions of the City Attorney that it was
page 732 } not the purpose of the company in proposing the
new yard to make available all or some part of this

yard for sale. Can you elaborate on that?

A. Yes, T will.

Q. Would you say something about the chronological re-
lation between your studies of this matter in 1953, when
you say you began to study the then condition of the yard
and what if any connection it had with the ultimate sale of
the property?

Mr. Eichner: Excuse me. I object as going outside the
scope of the direct examination. If you make Mr. Brosnan
your witness we will consent to your going outside of it.

Mr. Gay: Well, I prefer to cross-examine on the facts you
sought to elicit from the witness and if I am examining him
improperly on cross-examination —

Mr. Eichner: Without argument we will say our direct
examination was directed to certain statements we heard
he had made — but go ahead, sir.

The Witness: In 1952, Southern was at that time engaged
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in modifying its yards over all its System to ac-
Dep. commodate the needs for more modern train
page 733 } operation and the safety of its employees and a

better service to the public; to effect lower cost
and reflect that in rates — also to improve the time required to
perform the service. In season I had visited Richmond and in
1953 while in Richmond I made a thorough walking check
of our facilities in the City of Richmond through the yards
on foot and examined in detail the operations.

At that time we had two yards; one, the so-called South
Richmond Yard which was in the vicinity of Hull Street
and the Atlantic Coast Line Railroad crossing between
the two with a collection of stub-ended tracks, that is, with
a switch at only one end, that required the handling of all
cars switched into it twice instead of once, and it had some
sharp turns and created to my mind a question as to the
safety of our employees doing the work —

By Mr. Gay:

Q. If T may interrupt: Isn’t it true also that the main
track intercepted the middle of the yard and —

A. That is correct, the main line did run into the middle

of the yard. Do you wish me to continue?
Dep. Q. Please.
page 734} A. A good many years prior to 1953 away
back in the past a yard had been built at a point
called Belle Isle which due to the configuration of the land
and the river made it necessary to have the tracks very
short in length — but this was an improvement over Hull
Street Yard because it did have access from both ends with
other tracks, as contrasted to a stub-end yard.

The delays in switching freight with the then available
yard facilities at Richmond, the cost of it, and the hazard
to our employees due to the excessive amount of switching
and reswitching that was required, which caused probably
twice the number of movements with the yard engines than
should have been necessary to perform the switching, caused
me to determine that the best interest of Southern Rail-
way and its service to the public and the safety of its em-
ployees required that we make changes in the yard.

Accordingly I walked westward from Belle Isle Yard
along our tracks, where at that time we had two tracks, one
of which was even then used in vard service, and one of

which was the main track. We concluded, my asso-
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Dep. ciates and I on the ground at that time that we
page 735 } extend this yard. I authorized them to begin
the acquisition of necessary land. We of course
then expected at that time to extend the — to build the
new tracks which would extend Belle Isle Yard in a land-
ward direction, that is, away from the river on the opposite -
side of our main track from the river.
At that same time I directed that they quit using the
South Richmond Yard as a matter of safety and as a time-
consuming uneconomic operation.

It then developed that the land that we needed was owned
by the City of Richmond. As I recall we approached the
City and we, our people, with a view of obtaining the
land — and the City declined to make the land available.

Q. That was in 1953?

A. That was in 1955 that we finally had our turndown
from the City on that land. As I have said, we were develop-
ing yards at quite a few places on our Railroad, some of
them very large yards, and our engineering talent, they
were pretty well committed — in fact, over-committed,
with all the work that we needed to do.

So the project dragged from a time standpoint,

Dep. but finally in, I think it was 1960, we managed to

page 736 } work out a trade with the Virginia Electric

Power Company for a piece of their land right

alongside our main tracks just west of Belle Isle Yard in

exchange for a piece of our land in the general vicinity of
Alexandria, as I recall it on an even exchange basis.

The yard was redesigned on that side of the main track,
and when I say ‘‘redesigned’” I mean the extension of
Belle Isle Yard was redesigned on that side, the river side
of the main track.

We proceeded with it. Our people proceeded to let a
contract for grading and I directed that they grade the
entire area while they were at it because we could do it
more cheaply in one operation than we could coming back
two or three times because of the cost of moving the con-
tractor’s heavy equipment to the site and then off of it,
since we realized that the contractor, who was from the
State of Georgia, that when he brought the equipment from
there, it was a costly move. The reason he got the work
is he was the low bidder. It made good business sense to
grade the property and do it all at one time.
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At that time as I have indicated we contemplated

Dep. the construction of four or five tracks which later
page 737 ] would help us to achieve some of the objectives
we had, we felt that two tracks should take

care of the immediate requirement but that we would in
time be forced to construct, in a short while be forced to
construct four or five tracks and then within a matter of
a few years all of the tracks. And that is the history of this.

It is just a matter of fact that the number of movements
by the yard engines in doing the switching would probably
be at least half, which would reduce the cost, reduce the
hazards to the employees and, as a matter of fact, from
the standpoint of some outsiders, would even reduce any
noise factor that might be present.

Q. One other question, Mr. Brosnan. When did you open
negotiations with Reynolds Metal Company which eventu-
ated in a sale of part of the Richmond yard to that company?

A. We started — Reynolds approached us in the latter
part of January 1959 and we had our first meetings with
them with regard to the sale of the yard property to them
or a portion of it in February of 1959.

Q. You spoke of having told the local operators at Rich-
mond to stop using the South Richmond Yard in 1953.
Would you clarify that statement if you think it needs

clarification? What type of use were you speaking
Dep. of? ‘
page 738 1 A. Well, T meant switching of cars and what

we call train switching, switching cars to put
them in station order to build an outbound train. We con-
tinued to store cars in the yard for storage purposes —
we did not have enough track room in Belle Isle to store the
cars so we switched them in Belle Isle and shoved them
down into so-called Richmond Yard for storage. It was
largely to overcome these factors that we planned in 1953
to go on with the extension of Belle Isle Yard in a westward
direction.

The people that I gave these instructions to were General
Manager Rust and the man who was at that time super-
intendent of the Richmond Division, C. K. Carter.

* * * * *
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FURTHER EXAMINATION BY COUNSEL FOR
DEFENDANT

By Mr. Eichner:

Q. By train switching do you mean classifying and mar-
shalling, are those the proper terms?

A. Classifying is I think a better term and more de-
seriptive. It means taking a bunch of cars with mixed

destinations and switching them together in some
Dep. order so that you can put them in an outbound
page 739 ] train and operate a train out so that the road

crews can handle the train with some dispatch and
some intelligence.

Q. Now, you stated that in 1953, Mr. Brosnan, you told
the Richmond people, you told Mr. Rust and Mr. Carter to
stop using the South Richmond yards for switching, but
you continued to use it for storage of cars, I believe you
stated. When was it determined to remove the tracks in
South Richmond yard?

A. I cannot answer that. My concern there was with
regard to our yard operations and, frankly, we were not on
a system-wide basis.

Q. What are your plans for the South Richmond Yard
now that the tracks have been removed for the most part?

A. My understanding is that a portion of it has been sold
to the Reynolds Metals Company.

Q. How about the remainder of it?

A. The remainder of it we will likely sell for some in-
dustrial use, something that will probably make some jobs
in Richmond. ‘

* * * * *

page 741 } RUDOLPH C. BRAUER,
a witness called by and on behalf of the City,
after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:

Q. Please state your name, address and occupation.

A. Rudolph C. Brauer, 1612 Princeton Road, Richmond.
I am Assistant Director of City Planning.

Q. How long have you held that position, Mr. Brauer?
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A. I don’t recall the exact time of the appointment. It
was probably about 1958 or 1959.

Q. How long have you had any connection with City
Planning?

A. T was in the position of Assistant City Planner from
July 1949, and the title was changed to Assistant Director,
I think about 1958. '

Q. Will you review briefly your other work experience

with the City of Richmond?
page 742 1 A. My first employment was in 1915 with the

then City Engineer’s office which afterwards
became the Department of Public Works. I was there until
1921 and returned in 1927. In 1940 when the City Planning
Commission was first organized I assisted the Secretary
of the City Planning Commission, who was the Assistant
Director of Public Works, in carrying on the technical
work of the Commission, and that continued until 1949
when I joined the staff of the Planning Commission.

Q. Do you hold any title with the Planning Commission
yourself?

A. The Planning Commission has elected me as Secretary
of the Commission.

Q. What are your duties as Secretary?

A. To prepare the minutes and prepare all the corre-
spondence between the Commission and the Council and any
other official correspondence.

Q. What are your general or usual duties, aside from
that, as Assistant Director of Planning?

A. Administrative work in carrying on the work of the
office, and some technical assistance in preparing reports.

Q. Now, Mr. Brauer, what was the first major project
that the Planning Commission engaged in or

page 743 ] adopted after its organization in 19409
A. After its organization they began the pre-
paration of a Master Plan. They employed Harland
Bartholomew and Associates to study the city and prepare
a plan. This was broken down into various stages and special
reports were written on each of those and reviewed by
special committees of the Planning Commission, and finally,
after review and approval of the separate items, it was
combined into one report and adopted by the Planning
Commission. It was then referred to Council and finally

adopted by Council.
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Q. I would like for you to take a look at City Exhibit Q
and see if you can identify that.

A. Yes, this is the Master Plan for the physical develop-
ment 9of the city which was adopted by Council on July
12, 1946.

* * * * *

page 745 }
* * * * *

Q. (By Mr. Eichner) I refer you to one of the introductory
pages headed ‘‘Acknowledgments’’ in City Exhibit Q and
ask you what the report itself states as to the source of
information concerning transportation by rail or by any
other means.

A. (Reading) ‘‘The agencies, groups and associations
that thus aided the Commission are as follows: * * *.”” They
then list Federal Public Roads Administration and others,
and ‘‘Transportation Interests, including rail, air, and
water.”’

Q. Can you state from looking at City Exhibit Q on what
date it was adopted by the Planning Commission?

A. This has in its front here an ordinance approved July
12, 1946, approving the Master Plan for the City of Rich-
mond adopted by the Planning Commission.

Q. Do you find a resolution of the Planning Commission
on about the third or fourth printed page?

A. Yes. This was addressed to the ‘‘Homnorable Mayor
and City Council, Richmond, Virginia’’ and is signed by
Charles L. Reed, Chairman, dated November 29, 1945.

Q. On what date does that state the Master Plan was
adopted?

A. On Monday, November 12, 1945.

Q. Now, Mr. Brauer, I want to refer you to
page 746 1 page 1656 of Defendant’s Exhibit Q. Do you.
have an extra copy you can read, while the

court follows this?

A. Yes.

Q. Please use your copy and return the exhibit to the
court.

A. Yes, I will be glad to do that.

Mr. Eichner: Your Honor please, I would like to read
into the record those portions of the Master Plan commenc-
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ing at page 165 and running through 172, as indicating
data that had been collected by the officials charged with
planning and zoning with reference to railroad transporta-
tion facilities in their consideration of this plan. Perhaps
we can do this by having it copied.

Mr. Gay: Does that include the map?

Mr. Eichner: I would like to include by reference the
plate referred to there, and in particular Plate 46 opposite
page 166; Plate 47 opposite page 168; and Plates 48 and 49
opposite pages 172 and 174.

The Court: The reporter is directed to copy the indicated
portion of the text into the record.

page 747 1 Note: Pages 165 through 172 of Defendant’s
Exhibit Q read as follows:

Chapter VI
TRANSPORTATION FACILITIES

Modern civilization is increasingly complex. Each city
must have freedom of access not merely to surrounding
territory, but to all parts of the nation and to cities in other
parts of the world. It is important that all channels of
communication be improved and easily available so that
the products of commerce and industry, foodstuffs, and
goods of whatever kind may move expeditiously and
economically. Transportation is a most vital part of modern
city life. Undue restriction means impairment of the economic
and social welfare of the community.

For many years, practically all movement of passengers
and of freight took place upon the railroads. Richmond early
enjoyed the advantage of a highly developed system of
railroads and terminals. In most respects, the railroad
structure is quite adequate to meet the city’s needs, as was
so well demonstrated during the period of the added burden
imposed upon the railroads by the war emergency. Re-
latively few additional improvements will be needed to meet

future mneeds of the city. Most important of
page 748 ] these needed improvements will be the separa-

tion of certain street and railroad grade inter-
sections. Many grade separation structures have been built
and, broadly speaking, the railroads have been well ad-
justed to the physical structure of the city. Such additional
improvements as may be needed will be the result of future



Southern Railway Company v. City of Richmond, et al. 341
Rudolph C. Brauer

community growth.

In recent years, the rapid development of the motor
vehicle and of the paved highway has caused rapid de-
velopment of passenger and freight transportation by motor
bus and motor truck. This has had the effect of creating
many additional problems in cities, such as new forms of
street pavement, traffic regulations, and vnublic safety con-
trols. Our cities were not designed for the motor age and
many re-adjustments have been made necessary. This form
of transportation has become an established part of
our national economy and may continue to grow in volume
and, as such, must be regulated and controlled so that it
may take its proper place in community development.

With the deepening of the James River channel and the
construction of the Deep Water Terminal, Richmond is
in an excellent position to develop more rapidly as a seaport
of considerable importance. Waterborne commerce will prob-
ably take on increasing significance in the economy of the

post-war period.
page 749 17 In the past few years there has been an as-

tonishing growth in air transportation. This
will be stimulated greatly by improvements, that grow out
of the war experience. Whereas, air transport has consisted
largely of passenger transportation, it may be expected
that both passenger, express, and freight traffic by air will
be increased immeasurably after the war.

If Richmond is to grow and prosper, it must have ade-
quate terminals and facilities for each of these forms of
transportation — railroad, motor, water, and air. Their
location, design, and operation must be such that they may
be easily expanded and developed. However, it is important,
also, that they do not arbitrarily obstruet the most satis-
factory physical development of the city. It is the object
of this chapter to consider plans for the expansion of
transportation facilities so that they can be coordinated
to the best advantage with the physical development of the
city.

EXISTING RAILROAD FACILITIES

The City of Richmond is served by five trunk line rail-
roads; namely, the Richmond, Fredericksburg and Potomac
Railroad; the Chesapeake and Ohio Railway; the Atlantic
Coast Line Railroad; the Seaboard Air Line Railway;
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and the Southern Railway. These give Rich-
page 750 } mond direct access to over 20,000 road miles

of railroads. Through the Richmond, Fredericks-
burg and Potomac’s connection with the Pennsylvania, and
the Baltimore and Ohio systems, an additional 16,000 miles
are made accessible to the city.

In general, the existing railroad facilities are well located
within the city. The majority of the lines are located in the
valleys and in low-lying land, which is more adaptable for
industrial than for residential development. Likewise, the
terminal facilities are generally well located in relation to
either elements of the city’s structure.

The following is a brief summary of the major facilities
of each railroad.

SOUTHERN RAILWAY COMPANY

Richmond is the terminal for the Southern Railway lines
between Richmond and Danville, and between Richmond
and West Point, Virginia. These are branch line operations
and only one freight train on this railroad operates through
the city, all other freight or passenger trains beginning
or terminating here.

Freight Operation

The Southern operates one through freight train and

three local freight trains, inbound and outbound, daily. The
inbound trains are one from the north and three

page 751 } from the south. The outbound trains are one
to the north and three to the south.

Both local and through perishable freight are handled
at Richmond. This business amounts to 25 cars per month,
and five cars per month are iced on the 14th Street track.

The engine terminals are located at the foot of McDonongh
in South Richmond, between 2nd and 6th Streets. At this
point is located a 22-stall roundhouse and machine shop
for making necessary running repairs.

The Southern Railway makes light repairs on cars at
Richmond, the repair tracks having a capacity of 20 cars.

Freight Classification

Inbound classification of cars is performed at the Belle
Isle Yard in South Richmond, where capacity is provided
for 269 cars. The outbound classification is performed at
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the South Richmond Yard, which yard has a capacity of
160 cars.

City classification is performed at two yards: the Ship
Yard located at 17th and Dock Streets, having a capacity
of 165 cars; and the 28th Street Yard located at 28th and
Dock Streets, having a capacity of 149 cars.

There are about 150 inbound cars per day and 150 out-

bound cars per day classified in these yards.

page 752 } Freight Interchange
The Southern Railway interchanges cars with
all of the other railroads in the district.

Interchange with the R. F. & P. is handled through the
A. C. L. About 65 cars per day are interchanged with the
A. C. L. (including cars to the R. F. & P.) at the Belle Isle
Yard.

About 30 cars per day are interchanged with the Sea-
board on tracks at the foot of Stockton Street in South
Richmond. .

Seventy-five cars per day are interchanged with the C. & O.
at Park Siding in East Richmond.

Freight House

The Southern Railway freight house is located at 14th
and Canal Streets. It is a one-story brick structure, 40 ft.
by 480 ft. There are six house tracks with a combined capa-
city of 62 cars. The freight house handles about 20 cars
per day.

The type of freight handled, both inbound and outbound,
is miscellaneous in nature and amounts to about 150 tons
per day. The Southern provides store-door pickup and
delivery service.

Team Tracks
The team tracks are located at 14th Street and
page 753 } at Virginia Street. They have a capacity of 35
cars. There are three parallel tracks at 14th
Street and one at Virginia Street, with two 60 foot drive-
ways. These yards handle about 20 cars per day (inbound
and outbound) of miscellaneous freight.

Passenger Depot
The Southern Railway operates its own passenger depot
at 2nd and Hull Streets. It has waiting rooms for both
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white and colored, with seating capacity of 50 passengers
each. Adequate facilities are provided for express and mail.
There is but one station track.

The coach yard, with a capacity of 15 cars, is located at
the South Richmond Yard, a distance of a quarter of a mile
from the station. Ample facilities are available for cleaning
and servicing the passenger coaches.

There are no regular scheduled through passenger trains,
all trains being made up at Richmond. The regular scheduled
trains consist of two inbound and two outbound per day.
Unscheduled trains vary from one to three per day.

Industrial

The Southern Railway serves 116 industries in the Rich-
mond district. This business amounts to 150 cars per day,
to and from the industries.

* * * * *
page 768 }
* * * * *
ADEQUACY OF EXISTING
FACILITIES

The majority of the railroad facilities in Richmond are
adequate for exisiting and probable future requirements.
Furthermore, the majority of the lines are located so as to
have ample available property for future expansion of facili-
ties, either adjacent to the existing facilities, or in relatively
close proximity to them. Along the several railroads, the dis-
tances from the railroad facilities within the highly developed
sections of the city to less congested points along the railroads
are relatively short, so that when the limit of expansion of
these closer-in facilities is reached, expansion can take place
at other points with very little effect on operating efficiency.

page 769 } SUGGESTED IMPROVEMENTS IN
RATLROAD FACILITIES

Main Line and Terminal Facilities
The railroads serving Richmond are generally well related

to the existing and proposed future development of the city.
The majority of them are located in valleys where they serve
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industrial development, do not conflict with residential areas
and, also, facilitate the separation of crossings with im-
portant major thoroughfares. None of the main lines of the
five railroads in Richmond cross each other at grade. This
condition aids the efficient operation of the existing facilities.

The five railroads radiate from the city in different direc-
tions, which further eliminates the need for consolidation of
main line routes. The Atlantic Coast Line and Seaboard south
of the James River are the only paralleling routes. Existing
development along these lines is such that their consolidation
would afford no particular advantage to the city.

The studies further indicated that the terminal facilities,
especially the freight and passenger facilities, were well
related to the existing and future development of the city.

The majority of freight houses and team tracks
page 770 1 are within a reasonable distance of the com-

mercial and industrial areas and can be readily
reached by the existing and proposed major street system.
The majority of the yard facilities appear adequate for exist-
ing as well as for probable future requirements, and no
changes or extensions are recommended at this time. Further-
more, several of the yards are so located that they could be
extended readily if unexpected developments should neces-
sitate enlargements or extensions, and indeed some extensions
were made under pressure of war conditions.

* * * * *

page 772 }

* * * * *

Mr. Eichner: I refer now to Chapter III of the

page 773 1 Master Plan, Defendant’s Exhibit Q, commenc-

ing on page 83, entitled ‘‘Land Use and Zoning,’’

and I would like to read into the record pages 83 through

the first paragraph on page 87, the text only, but incorporating
the tables mentioned by reference.

In addition, paragraphs numbered 6 and 7 on pages 89 and
90. Also, beginning at the paragraph headed ‘‘Future Land
Use Requirements’’ on page 91, to the end of the first para-
graph on page 92, and incorporating by reference Table 34
on page 91, as well as Table 32 previously mentioned on page
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Note: The indicated portions of the text of Defendant’s
Exhibit Q read as follows:

Chapter III
LAND USE AND ZONING

As American cities go, Richmond is a relatively old com-
munity. Over a period of two centuries the city has grown
from a pioneer settlement into a metropolis of more than
200,000 persons, and, with annexation of the new areas from
Henrico and Chesterfield Counties, an area of 39.89 square

miles. In common with that of other large Ameri-
page 774 } can cities, this growth has been largely dictated

by the needs of the moment, land speculation and
individual interests taking precedence over the community
welfare. The evolution of the present city, therefore, has
resulted in much haphazard and misdirected development, in
the intermingling of heterogeneous and incompatible uses
such as stores and industries in residential neighborhoods and
scattered residences in industrial sections.

This failure of American cities to coordinate and control
the various elements comprising the urban community has
brought about not only depreciated and unsatisfactory home
neighborhoods but increased difficulty and waste in the pro-
vision of essential urban services.

* * * * -

It is essential to the economic and civiec welfare of Rich-
mond that steps be taken now to reverse these

page 775 1 past trends and to reshape the present community
into a well-balanced and efficient urban structure.

With completion of the population studies, a broad pattern
of future growth and population distribution was prepared.
The various phases of the Comprehensive City Plan must be
designed to provide the physical setting and necessary con-
trols for effecting an efficient and harmonious relationship
between this population and essential community facilities.
One of the first and most important steps toward bringing
about this relationship is the coordination of various urban
uses such as residences, commerce, and industries through the
preparation and adoption of an up-to-date zoning ordinance
in scale with present and future community requirements.
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This has recently been accomplished through adoption and
approval of the new zoning ordinance on May 19, 1943.

Zoning is concerned with regulating the use of buildings
and land, the heights of buildings, the density of population,
and the amount of open space around structures. It cannot be
used to control the architecture or appearance of individual
buildings and the cost and materials of construction, nor can
it be used for racial segregation. Richmond’s ordinance is
based on the Virginia zoning enabling act, which reads in
part as follows:

page 776 1  ‘“Such regulations shall be made in accordance
with a comprehensive plan, and designed to lessen
congestion in the streets, to secure safety from fire, panic
and other dangers, to promote health and the general wel-
fare; to provide adequate light and air; to prevent the over-
crowding of land to avoid undue concentration of popula-
tion; to facilitate the adequate provision of transportation,
water, sewerage, schools, parks and other public require-
ments.
¢‘Such regulations shall be made with reasonable considera-
tion, among other things, to the character of the district and
its peculiar suitability for particular uses, and with a view
to conserving the value of buildings and encouraging the most
appropriate use of land throughout the city or town.”’

* * * * *

page 778 }

* * * * *

EXISTING LAND USES

The Land Use Survey

In order to analyze land use conditions in Richmond, it
was necessary to make a field inspection of every parcel of
land in the old city and the areas annexed from Henrico and
Chesterfield Counties at the beginning of 1942. From this
field information maps were prepared on a suitable scale to
show the use of all property within this area, as well as build-
ing heights and present densities in lot area per family
throughout the city. Additional maps were prepared to show
the location of light and heavy industries. Computations
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were made of the areas devoted to each use as well as the
frontage of stores and other commercial property and the
lot area per family in all residential development. These
computations were then assembled by blocks and by census
tracts in the 1941 city and by annexation parcels in the new
areas.
In making the field check of land wuse in
page 779 } Richmond, several preliminary operations were
necessary. Since there were in existence no maps
suitable for the graphic presentation in color of these data,
the Department of Public Works made available blank trac-
ings of maps in their files on a 400" scale and detailed a drafts-
man to insert the street names on these twenty-five sheets
comprising the total area of the 1942 city. In the meantime,
block maps were secured showing each parcel of property in
the old city, and these maps were carefully checked against
existing records such as the insurance atlas and city direc-
tory and the use of each lot indicated thereon in color. These
maps were then rechecked in the field as to any changes, new
buildings, the number of families in each residential strue-
ture, and the type of business or industry.

From these field data new maps of Richmond were prepared
to indicate on a 400 scale the boundaries of every piece of
property within the 1942 city. These maps served as a base
for the graphic recording of the various land use information.
From these field sheets also all computations were made to
show the areal extent of various land uses throughout the
city and the residential densities.

For purposes of the present survey, land uses in Rich-
mond were divided into the following classifications:

page 780 1 1. Single family residences.
2. Two-family residences.

3. Multiple dwelling, including apartment buildings and
residences of three or more family units, boarding and room-
ing houses, fraternities, etc. A separate identification was
used for four-family dwellings.

4. Commerce, including retail stores, offices, small shops,
funeral homes, filling stations, ete.

5. Light industry, unobnoxious manufacturing, public ga-
rages, wholesale stores, warehouses, ete.

6. Heavy industry, foundries, packing plants, automobile
graveyards, and other industries obnoxious because of the
emission of odor, dust, noise, smoke, etc.
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7. Public and semi-public property such as schools,
churches, institutions, cemeteries, ete.
8. Railroads.
9. Parks and playgrounds.
10. Vacant land, land used for no urban purpose, including
undeveloped and agricultural property.
page 781 1 11. Streets and alleys.

* * * * *

page 782 }

* * * * *

The intrusion of commerce and industry into residential
neighborhoods has also been very detrimental to many sec-
tions of the city, especially in the east and certain parts of
the western city. The city has very few well developed trad-
ing centers outside the central business district, although in-
dividual scattered stores are quite numerous.

The effect of Richmond’s unusual topography on the city’s
structure is apparent from the land use maps. While the city
prior to annexation was very compactly and closely developed,
there are many relatively large vacant areas which are
topographically undesirable or incapable of development.
Those sections of low-lying land in and surrounding the

Shockoe Valley and the Bacon’s Quarter Branch
page 783 ] Valley are either vacant or used for railroad and
industrial purposes.

* * * * *

page 784 ]

* * * * *

6. Railroads and Industry. Railroads and industry occupy
12.5% or one-eighth of the total developed area of the city.
Heavy industries are located principally along the railroads
which follow Shockoe Valley, along the R. F. & P. west of
Lombardy Street and in the old community of Manchester
south and west of the James River. Light industries are found
chiefly in the area surrounding the central business district,
along the north bank of the James River east of Shockoe
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Valley, surrounding the heavier manufacturing
page 785 } in South Richmond and northwest of Broad Street

and the Boulevard. Industrial development has
also ocecurred in the general vicinity of Maury Cemetery west
of Jefferson Davis Highway.

* * * * *

page 786 1 FUTURE LAND USE
REQUIREMENTS

The population studies indicated that Richmond will prob-
ably have a future population of 243,750 persons within the
1942 city limits. Assuming that the ratio between popula-
tion and land area will remain very nearly constant, it is
possible to estimate the amount of land which will be needed
for various urban purposes by this future population.

These estimates are shown in Table No. 34, which is based
on the ratios of existing areas per 100 persons determined
by the land use survey. It is apparent from the total of 6.92
acres of developed land per 100 persons in Richmond that
the present city is very compact. Comparison of the areas in
Richmond with averages found in the 22 other cities reveals
some variation, particularly in the dwelling areas and streets.
However, the ratio of park development is exactly the same
and the total areas devoted to combined railroad and in-
dustrial purposes are quite similar. While Richmond has
larger ratios of area used for public and semi-public develop-
ment and for commerce, the proportion of streets per 100
persons here is considerably lower than the average of these
22 cities.

In making these estimates of future land use requirements,

it was assumed that all areas would increase in
page 787 } proportion to the population with two exceptions.

An accepted standard for park and playground
facilities in the American community is one acre per 100
persons, and it was, therefore, assumed that the city should
anticipate meeting this standard through the future ac-
quisition of 1,408 acres properly distributed to satisfy future
recreational requirements. It was also assumed that the
present railroad development was sufficient in area and that
no increase would be necessary in the future. The present
water area of the city has been kept constant in all computa-
tions.
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* * * * *

page 792 }
* * * * *

Q. Now referring again, if you will, Mr. Brauer, to City
Exhibit Q, the 1946 Master Plan, I refer you to page 235, the
portion headed ‘‘System of Parkways’’ — and under that
section I call your attention on page 236 to the paragraph
headed ‘‘River Drive.”” Would you read that paragraph,
sir?

A. (Reading)

““Rwer Drwe. Exceptional opportunities exist for the
development of an outstanding river front drive along the
south side of the James River. The city has long recognized
such a need and has made much progress in carrying out the
project. At the present time this drive is continuous from
the Lee Bridge to a point west of the R. F. & P. Belt Line
Bridge. Eventually the drive should extend westward to the
Westham Bridge. Property lying between the drive and the
river should be brought under public control i order to
protect this property from uses which might be detrimental
to the use of the drwe for pleasure driving.”’

page 793 1 Q. Are you personally familiar with the ac-
quisition of city property shown in green on
City Exhibit P on the board?

A. T would have had experience in most of the acquisitions
of such property over the last fifteen or twenty years. I don’t
recall anything particular about some of that area shown in
green — but I do know some has been acquired by the city
by deed.

Q. Does this have any connection with the River Drive
proposal you just read?

A. It was in light of that and some of the acquisition was
prompted by this goal set out in the Master Plan.

Q. How far back, to your knowledge, does the concept
of a River Parkway go?

* * * * *
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page 794 1  A. During the thirties we prepared a plan for

the acquisition of the actual drive which has been
constructed and that was the first action that was taken to
bring about this drive. The exact date in the thirties I cannot
say.

Q. Was there supposed to be anything special about this
Riverside Drive development?

A. It was conceived primarily as a scenic drive and not as
a traffic-carrying street especially, although it does carry a
good deal of traffic.

Q. What scenery would be involved?

A. The James River is the most scenic item there and any-
thing that would obstruct the view or destroy the view and
beauty of the James River would be detrimental to the drive.

Q. Next I hand you a document entitled ‘‘Land Use and
Community Facilities’’ and ask if you can identify that?

A. This was prepared for the City Planning Commission by
Ladislas Segoe and Associates.

* * * * *

page 795 }

* * * * *

Q. (By Mr. Eichner) Was this work done for the City
Planning Commission?

A. That’s right, under contract between the City Planning
Commission and Ladislas Segoe and Associates.

Q. Who is Ladislas Segoe and Associates?

A. A firm of city planning consultants with considerable
reputation, employed by the City Planning Commission for
this job.

Q. What was the purpose of this study?

A. Tts purpose was twofold — to amend and bring up to
date the major street plan and make a study of land use and
community facilities and to have that future land use plan
for the city.

Q. What relationship would this Segoe study have to the
1946 Master Plan?

A. To amend the major street plan, particularly, because
the population explosion it envisioned had already taken
place. The city had grown much more rapidly than had been
anticipated in the early forties and for that reason it was
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thought well to study the street plan and bring it up to date
with the population explosion that had taken
page 796 ] place in the city and surrounding territory.

Mr. Eichner: I offer this Segoe report as Defendant’s Ex-
hibit W.

Note: So marked and filed.

Q. (By Mr. Eichner) I refer you to page 68 of Defendant’s
Exhibit W, the 1951 Segoe report, and ask you to read the
paragraph headed ‘‘Parkways.’’

A. (Reading)

““ Parkways desirably should give access to and connect the
larger park and play areas, located where possible along the
banks of streams and through other scenically attractive
areas. In certain cases, these parkways may be used to re-
claim the banks of streams. They always embellish the sec-
tion through which they pass.”’

Q. Read the following paragraph too, please.
A. (Reading)

““Land reserves are open areas, often containing unusual
natural features which give the locality much of
page 797 1 its character — such as stream banks, wooded sec-
tions and steep hillsides. Most of these may be
of little value for building development, are frequently abused
by dumping, squatters, etc., and thus give rise to problems
unless publicly controlled. Such areas need not necessarily
be acquired by the public, but should be protected by regula-
tions or other means from despoilation and preserved for
the benefit of the public. Building development should be
prevented in such of these areas as are unsuitable for this
purpose, due to topography, difficult drainage or other rea-
sons; only agricultural uses or, at the most, very open types
of uses should be permitted.’’
Q. What action was taken by the Planning Commission on
the Segoe report?
A. This report was not adopted by the Planning Commis-
sion. It was read and reviewed but not adopted.

* * * * *
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page 800 1 Q. (By Mr. Eichner) Now, did Ladislas Segoe
and Associates make any other recommendations
in or around 1951¢

A. They prepared a Trafficways Plan, so-called, which was
a revision of the Major Street Plan section of the original
Master Plan. That was adopted by the Planning Commission
and approved by Council.

Q. I hand you a resolution of City Council dated September
24, 1951, with a plat attached to it, and ask if you can identify
that? Can you identify that paper, Mr. Brauer?

A. Yes. This is the 1951 Trafficways Plan as approved by
the Planning Commission on September 5, 1951.

Q. What was the date of the councilmanic action?

A. Council adopted it September 24, 1951.

Q. What is the effect of this with reference to the Master
Plan of 1946?

A. The resolution of Council reads:

“BE IT RESOLVED BY THE COUNCIL OF THE CITY
OF RICHMOND: That the amendments, extensions or ad-
ditions to the Master Plan for the City of Richmond adopted

by the City Planning Commission on September
page 801 } 5, 1951, as set forth in the attested copy of the

resolution of the Commission, accompanied by
a copy of the amendments, alterations, extensions or additions
thereto, adopted by the Commission and certified to the Coun-
cil by it, attached to the draft of this resolution is hereby
adopted.”’

In other words, this became the official Major Street Plan
of the city in place of the one which had been adopted in 1946.

Mr. Eichner: I offer that resolution and attached plat as
Defendant’s Exhibit X.

Note: So marked and filed.

Q. (By Mr. Eichner) You referred to this as the Traffic-
ways Plan.

A. That was the designation of it.

Q. T want you to take at look at Defendant’s Exhibit X,
Mr. Brauer, and I refer you to the key at the bottom and to
Riverside Drive. Would you mark that with this blue pencil?
An arrow drawn to it will suffice.
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Note: The witness did so
page 802 }

* * * * *

A. The Riverside Drive, as it was constructed and as it was
proposed, was indicated along the south bank of the James
River as a parkway.

Q. All right, sir. Now, Mr. Brauer, how long did the
Traffieways Plan of 1951 stay in effect?

A. If was superceded by a new set of plats which were
prepared by Harland Bartholomew and Associates and
adopted by Counecil in April 1959.

Q. I hand you a copy of the ordinance of April 27, 1959,
with attached map, Plate No. 20, and ask you if that is the
document to which you refer?

A. This is the ordinance which adopted the revision of
the 1951 Trafficways Plan and it has one of the three plates
which were adopted by this ordinance. There was one plate
which showed the central business district, and another plate
which showed the area beyond the city limits, and this plate
shows the major street plan within the City of Richmond
and it shows the riverside parkway along the general location
of the present Riverside Drive.

page 803 1  Mr. Eichner: I offer this as Defendant’s Ex-
hibit Y.

Note: So marked and filed.

Q. (By Mr. Eichner) I ask you to take this blue pencil and
draw another arrow to Riverside Drive.

Note: The witness did so.

Q. (By Mr. Eichner) You referred to the report prepared
by Harland Bartholomew and Associates. I hand you a docu-
ment entitled ‘A Report Upon Major Streets and High-
ways’’ and ask you if that is the report to which you have
just referred?

A. That is the report, sir.

Q. Was this adopted by the Planning Commission as part
of the Major Street and Highway Plan?
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A. No it was not. This was used in studying the report.
The only thing adopted by the Planning Commission was the
three plates which were referred to Council and approved
by Council.

Q. Were these plates originally found in the report in
front of you?

A. Yes, sir, Plates 20, 21 and 22 in this report by Barthol-
omew.

* * * * *
page 805 }
* * * * *

Mr. Eichner: I offer the Major Street and Highway Plan
of Harland Bartholomew and Associates as Defendant’s
Exhibit Z, with the understanding that we will consider only
that portion that relates to Defendant’s Exhibit Y.

The Court: That will be all right.

Q. (By Mr. Eichner) Mr. Brauer, do you identify that as
a copy of the report?
A. Yes.

Note: Marked Defendant’s Exhibit Z and filed.

Q. (By Mr. Eichner) I refer you to page 9 of Defendant’s
Exhibit Z and ask you to read that portion headed ‘‘Park-
ways,’’ ending with the first paragraph on page 10.

A. (Reading)

““Parkways
““An original purpose of parkways was to provide an at-
tractive drive for the motorist. Generally, they were de-
signed to connect large parks and to make
page 806 } them readily accessible from all parts of the
urban area. This is still a valid purpose. The
1942 Major Street Plan showed a system of parkways that
included the Boulevard, Monument Avenue, Brookland Park-
way, Richmond-Henrico Turnpike, Riverside Drive, and an
outer circumferential pleasure drive; the 1951 Trafficways
Plan included as its system of parkways parallel to and on
both sides of the James River, Laburnum Avenue, and the
Richmond-Henrico Turnpike.
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““The American Association of State Highway Officials
defines a parkway as ‘An arterial highway for non-com-
mercial traffic, with full or partial control of access, and
usually located within a park or ribbon of parklike develop-
ment.” While certain proposed parkways will need to be
designed to carry large volumes of traffic, the following ad-
ditional characteristics should be incorporated into their
design: maximum right-of-way to enable screen planting of
trees and shrubs; wide variable width of median strips to
separate opposing roadways; cross sections that provided
maximum conformity with existing topography and with a
minimum of cuts and fills.

““The 1942 and 1951 plans proposed a system

page 807 1 of parks and pleasure drives; these proposals

never materialized but are generally as valid to-

day as when they were proposed. Moreover, the need for them

will continue to increase rather than decrease in order to pro-

vide badly needed routes to the south and east. The section of

this report on proposed major streets includes a brief deserip-
tion of parkways proposed herein.”’

* * * * *

page 808 }

* * * * *

Q. (By Mr. Eichner) Turn to page 34 of the Major Streets
and Highways Plan. Can you identify the plate opposite page
3417

A. That is one of the plates which was adopted
page 809 } by Council as part of the revised Major Streets
Plan.

Q. Is that the same as City Exhibit Y?

A. There may have been some slight changes made in the
course of the study. I am not readv to say.

Q. So far as the portion labeled ‘‘Riverside Parkway?’’

A. There is no change in there. I think there was a change
down around Harwood Street.

Q. Would you read the third paragraph on page 34?

A. (Reading)

“‘The proposed major street and highway plan is presented
on Plates 20, 21, and 22, supported by recommended cross
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sections on Plate 23 and the tabulation of major streets and
highways found in the Appendix. The plan outlines a major
street and highway system that is designed to provide reason-
able circulation for the urban area’s entire population, and
to adequately serve all the various urban land uses of Rich-
mond. It is a sound and workable plan based not on idealistic
or theortical reasonings, but instead on a careful assess-

ment of the actual facts and future traffic de-
page 810 } mands. The plan is for a long-range period —

to the year 1980. It is recognized that the future
growth of the urban area may require such a system before
or after the year 1980.”’

Q. When was the next study done by Harland Bartholomew
and Associates for the City of Richmond?

A. Next was the revision of the 1943 zoning ordinance.

Q. Do you know when this study commenced?

A. The contract with Mr. Bartholomew was dated April
30, 1956.

Q. I hand you now a document entitled ‘‘Population Land
Use and Zoning.”> Can you identify that?

A. That was the plan which was prepared by Mr. Barthol-
omew in accordance with his contract with the city, and was
dated December 1956.

Mr. Eichner: I offer that document as Defendant’s Ex-
hibit AA.

* * * * *

Note: Marked Defendant’s Exhibit AA and filed.

page 811 1 Q. (By Mr. Eichner) Now, Mr. Brauer, I want

to refer you to Defendant’s Exhibit AA and I
ask you generally to describe what this document is supposed
to be. It is not the text of the zoning ordinance, is it?

A. No it is not the text of the zoning ordinance. It has
background information on which the zoning ordinance and
the district boundaries were established. It shows the popula-
tion growth and population density and land use — all of
the background information that would be necessary for
preparation of the zoning ordinance.

Q. I refer you to Table 10 opposite page 33 of Defendant’s
Exhibit AA and ask you to describe that.
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A. This shows the land use and the present zoning, break-
ing up the City of Richmond into various categories.
Q. By ‘““present zoning’’ you mean —
A. That was under the 1943 zoning. ‘
Q. Under ““Present Land Use’’ what was the area of rail-
road property covered?
A. 749.67 acres.
Q. What percentage of the area of the city did that com-
prise?
A. 2.9 percent.
Q. How about the column headed ‘1942 Land
page 812 } Use?”’
A. That lists 738.7 acres — and again, 2.9 per-
cent.

page 813 }
* * * * *

Q. (By Mr. Eichner) Now, Mr. Brauer, I hand you a docu-
ment entitled ‘‘Proposed Revised Zoning Ordinance’’ and
ask you to identify that.

A. Yes. This was the ordinance which the consultant pre-
sented to the Planning Commission and which in its revised
form was finally adopted by Counecil.

Q. What consultant was that?

A. Harland Bartholomew and Associates.

Q. What was the date this proposed revised zoning ordi-
nance was given to the Commission?

A. March 1957.

Mr. Eichner: I offer that as Defendant’s Exhibit BB.
Note: So marked and filed.

page 814 1 Q. (By Mr. Eichner) Now referring to Ex-

hibit BB, T would like to refer you to page 11 and

ask you to tell us what Article III of the proposed revised
zoning ordinance involves.

A. Article ITI, page 11 — that has the use regulations for

the R-1, R-2, R-3 and R-4 Single-Family Dwelling Districts.
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* * * * *
page 815 }
* * * * *

Q. (By Mr. Eichner) Read Section 2 of Article III, the
Single-Family Dwelling Districts.
A. (Reading)

““Section 2. Use Regulations. A building or premises shall
be used only for the following purposes:

““1. Single-Family Dwellings.
¢¢2. Parks, recreational areas and uses incidental thereto
owned and operated by the City of Richmond.
¢¢3. Private, non-commercial recreational areas, swimming
pools, athletic fields and community center buildings operated
by partnerships, associations, organizations or
page 816 ] corporations not for profit, the exclusive use of
which is limited to members of such partner-
ships, associations, organizations and corporations and their
guests upon the following terms and conditions: * * *.*’

Q. (By Mr. Eichner) Skip to the next category, if you will.
A. (Continuing to read)

‘4. Public schools, elementary and high, and private schools
having curricula the same as ordinarily given in public schools.

¢¢5. Churches and other places of worship, but not including
rescue missions or temporary revival tents.

6. Golf courses, except miniature course or practice driv-
ing tees operated for commercial purposes.

7. Home occupations.

¢¢8. Truck gardens and the propagation and cultivation of
plants only, when said plants or produce are not offered for
sale on the premises.

¢¢9. Transportation rights-of-way.
page 817 }  ¢“10. Temporary buildings for the construction

industry which are incidental to erection of per-

mitted structures and which shall be removed upon comple-
tion of the construction work.

“11. Parking area for permitted uses.

¢¢12. One temporary sign not exceeding eight square feet
in area, or signs aggregating not to exceed eight square feet
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in area, appertaining to the lease, hire or sale of the building
or premises on which the sign is displayed.

¢¢13. Church bulletin boards not exceeding 20 square feet
in area placed so as not to interfere with vision of traffic.

““14. Signs for display of the name of educational institu-
tions, not exceeding an aggregate of 20 square feet in area.

¢¢15. Accessory buildings or uses including a private garage,
customarily incidental to permitted uses, but not involving
the conduct of a business and which comply with the regula-
tions set forth in Article XV.”’

* * * * *
page 819 }
% * * * *

Q. Now I refer you to page 32 through 36 inclusive of De-
fendant’s Exhibit BB and ask you what Article XIIT is?

A. Article XIIT has to do with the M-2 Heavy Industrial

District, and Section 2 lists the use regulations:
page 820 ] ‘‘A building or premises shall be used only for

the following purposes: * * *.”” Then it lists a
number of items and on page 35, among others, it lists ‘‘rail-
road yard, roundhouse, repair and overhaul shops.”’

Q. (By the court) Let me ask you, in what category was
that?

A. M-2, Heavy Industrial.

Q. (By Mr. Eichner) I refer you to page A-19 of Exhibit
BB and ask you what that page is a part of ?

A. This is a summary of use regulations and its shows the
various use districts in which those uses are permitted.

Q. How is that indicated?

A. The use is listed and across the top of the page are the
various classifications, beginning with R-1, Single-Family,
and running through M-2, Heavy Industrial, and by a cross-
mark it indicates the district in which such use is permitted.

Q. What page is that?

A. Page A-19.

Q. What is said with reference to railroads?

A. “Railroad yard, roundhouse, repair and overhaul
shops’’ — that indicates it is only in the M-2 Heavy Industry
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District, such use is permitted.
page 821 1 Q. Take a look at Defendant’s Exhibit T, which
is the 1960 zoning ordinance, and I will ask you
to refer to the M-2 Heavy Industrial uses section of that ex-
hibit, please, which I believe is Section 39-43.

A. Section 39-43 is the use regulations for M-2 Heavy In-
dustrial District.

Q. Generally speaking, how does that section as enacted
by the Council differ from the text of the proposed revised
zoning ordinance which you have just read?

A. This is rather all-inclusive. It says, ‘‘The regulations
set forth in this article are — ”’

Q. Excuse me. It is not necessary to read it.

What is the main redrafting change that has taken place
there?

A. Instead of listing numerous uses, this ordinance merely
stated that anything could be put in this distriet, any use at
all, with the exception, first, of residential uses, and, second,
of certain uses which would have to go to Council for special
permits, those nuisance uses which would be emitting smoke
or odors, so they would have to have special approval of
Council, but other than those, any use would be permitted
there.

Q. So the change was, instead of listing permitted uses, it
lists additional prohibited uses. Would that be an accurate

statement?
page 822 1 A. Yes — any use not permitted in any other
distriet, with the limitations mentioned.

Q. I refer you to Section 39-4 of Defendant’s Exhibit T.
What did the 1960 ordinance do in relation to the boundaries
of the various districts?

A. Section 39-4 adopted an atlas or series of maps entitled
““District Maps 1960°’ on. which the various boundaries of
the various districts were set forth.

Q. Look at City Exhibit U. Is that a copy of that?

A. T haven’t seen it.

Q. Let him have City Exhibit U.

A. Yes — this is a set of the district maps of 1960.

Q. Were the district maps of 1960 the same maps that
existed under the 1943 zoning ordinance as amended?

A. The district maps of 1960 were the same boundaries,
but the designations were changed from A, B, C, D to R-1,
M-1 and so forth. The same district boundaries were there and
the same relative uses, but the designation was changed to
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correspond with the new ordinance.

Q. Did the Bartholomew recommendations also include
changes in the district boundaries?

A. Yes, there were a number of descriptive
page 823 } boundary changes, but they were made at a sub-

sequent time. The first change was to amend the
ordinance and retain the district boundaries as they were,
and at a later date amend the boundaries.

Q. I hand you an ordinance dated December 11, 1961, with
attached pamphlet entitled ¢‘District Maps 1961, Zoning’’
and ask you what this is?

A. These were the district maps which were adopted in
December 1961 to become effective January 1, 1962, and these
were the amended boundaries which the Planning Commission
approved after they had held public hearings.

Mr. Eichner: We offer that, Your Honor, as Defendant’s
Exhibit CC.

Note: So marked and filed.

Q. (By Mr. Eichner) How were the public hearings con-
ducted on the alterations of the district boundaries?

A. They were conducted by various sections of the city
with publicity — though not legal notice in the paper — but
publicity through the news media, and various persons came
in and discussed the districts in which they were interested
and this resulted in some official amendments in the boundaries

as originally proposed by the Commission.
page 824 1 Q. Do your minutes of the meeting show any

appearance by Southern Raidway to suggest
changes in the boundaries?

A. I find none in there, nor do I recall any representative
attending the meetings.

Q. Do you recall on what dates these meetings were held?

A. I do not recall the dates. They were in the Spring of
1961, if I recall.

Q. I hand you what appears to be the minutes of the Plan-
ning Commission and ask you to identify those. Tell the
court on what dates the Commission held hearings on bound-
ary district changes for the southside area?

A. The southside area was held on May 24, 1961.

Q. Any other dates?

A. June 30, 1961 shows a reference to many locations in
South Richmond.
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Q. Any other date?
A. July 17, 1961, shows a reference to Thirty-Second
Street between Springhill and Stonewall.
Q. Any dates other than those?
A. August 7, 1961, shows some action on Jefferson-Davis
Highway, and again on Riverside Drive and Semmes Ave-
nue.
page 825 1 Q. Do any of those minutes to which you have
referred indicate any appearance by Southern -

Railway to request a change in any of the boundaries?
A. No, sir.

* * * * *

page 838 } A. HOWE TODD,
a witness called by and on behalf of the City,
after being duly sworn, testified as follows:

DIRECT EXAMINATION

Q. State your name, residence and occupation.

A. A. Howe Todd, 1600 Wilmington Avenue, Richmond.
I am Director of City Planning.

Q. How long have you been working with city planning,
Mr. Todd?

A. Since about 1960. :

Q. For the City of Richmond?

A. No. I started with the City of Richmond in 1947 in the
Planning Office; in 1958 I became Director of the Regional
Planning Commission and came back with the City Planning
Commission in 1960.

Q. Did you have any previous experience in city planning,
before you came with the city the first time?

A. No. I had a degree from Lehigh in Civil Engineering,
and a Masters from M.I.T. in Civil Engineering.

Q. State briefly your experience, the type of
page 839 } studies you have been engaged with, and what
associations you are a member of in the planning

field.

A. The associations include the American Institute of
Planners; the American Society of Planning Officials ; Ameri-
can Civic and Planning Associations; and am Past-President
of the Virginia Civic and Planning Association.

‘When I was with the State of Virginia I worked as an
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engineer in planning and authored the zoning ordinance for
Vinton, Virginia. In the city planning field, I have worked on a
wide variety of planning reports and studies. I was on the
project of the 1951 Segoe study, representing the staff in that
project. I have done work on open space and park areas for
the Regional Planning Commission, and as Director of the
city office I have just completed a rather comprehensive
revision of the Master Plan of the City of Richmond. This
is still in a preliminary state — has not gone beyond the review
of the Planning Commission.

Q. What is the relationship between the Master Plan of
the city and the zoning ordinance?

A. The keystone of the planning venture would be the
Master Plan, which is supposed to be the report and docu-
ments and maps which would portray the future of the city,
what the future of the city should be, and spell out policies and

goals and objectives for future development. The
page 840 1 tools which are available to carry out the objec-

tives of such a plan include the zoning ordinance,
so the zoning ordinance, as I stated, is a tool whereby you ac-
complish the objectives of the Master Plan.

Q. Are you familiar with the neighborhood of Riverside
Drive between Forty-Second and Twenty-Second Streets?

A. Very familiar with it.
Q. Describe that neighborhood.

A. This particular neighborhood is a rather quiet resi-
dential neighborhood zoned for two-family and single-family
houses, on a hightop hill overlooking the James River and the
skyline of the city to the east. Riverside Drive runs along
the northern boundary of this residential neighborhood and
then the land drops rather steeply to the banks of the James
River.

Q. Are you familiar with the property between Twenty-
Sixth and Forty-Second Street, between the Southern Rail-
way right-of-way and the river in this neighborhood?

A. Yes, sir. I was last on that land about at the time of
this controversy, when it first came up, and walked down
through that land at that time.

Q. Have you had any personal experience with the condi-
tions resulting from the operation of railroad yards?
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A. The usual knowledge of marshaling yard

page 841 } operations. In fact, I was rather surprised when
I had to move in the city, when I became Director

of City Planning and located in Ginter Park — I was rather
surprised to find you can hear very clearly at night the men
speaking over the loud speaker, and the noises which came
from that distant yard all the way to my home in Ginter Park.

* * * * *

Q. (By Mr. Eichner) Without waiving our objection made
to the railroad’s testimony, what yard were you talking
about?

A. This was the Acca yard.
page 842 1 Q. How far away from your home is that?
A. Three-quarters of a mile to a mile.

Q. In addition to the sounds you have described, do you

hear any noises from the movement of any trains?

Mr. Gay: Don’t lead him.

A. T can only say the usual sounds you would hear — loud
speaker blaring, railroad engines signaling with their whistles,
and the clash of the shifting of the freight trains.

Q. What is standard zoning practice with reference to
railroad switching, classification and storage yards, Mr.
Todd?

A. In my experience, I have never known any ordinance
which placed these uses other than in industrial categories.
The character of this kind of operation is such that it would
not be compatible with other uses in other districts. Partic-
ularly today with the piggy-back operations coming into more
constant use, you would expect increased traffic in these
marshaling yards and they would be improperly located if
placed in distriets other than industrial.

Q. Under standard practices of zoning ordinances, what
type of uses are ordinarily permitted in one-family residence
districts?

* * * * *
page 844 }

* * * * *

A. The uses permitted in single-family residence districts
are normally single-family residences and other uses which
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are judged acceptable, comparable and compatible in these
kinds of areas, including churches and school houses, and to
take care of the obvious need of certain public utility func-
tions, the ordinance includes normally a railroad right-of-way
but not a marshaling yard or switching yard or roundhouse,
and so forth.

Q. Are you familiar with the plans of the City of Rich-
mond for the development of Riverside Parkway described
by Mr. Brauer this morning?

A. Yes, sir.

Q. Are you familiar with the documents which he identified
and which were introduced?

A. Yes, sir.

* * * * *
page 845 }

* * * * *

Q. (By Mr. Eichner) What did you have to do with the
1951 Segoe report, Mr. Todd?

A. T was assigned to that project as a Senior Planner for

the staff, working under the Project Manager for
page 846 } Mr. Segoe. The point I was trying to make was

that the planning staff and the Planning Com-
mission continued to use the recommendations of this report
in their letters of recommendation to City Council, referring
to the recommendations of the Segoe study by name of the
report, for several years after it was produced, even though
the Planning Commission did not adopt it. They did, how-
ever, continue to base recommendations upon it. When I
participated later in the studies of zoning under Mr.
Bartholomew, as far as zoning boundaries were concerned;
the staff and Planning Commission were asked to revise
the recommendations of Bartholomew and we did use to
a considerable extent the recommendations of the Segoe land
use study, and as Director of Planning I think it was one
of the best planning studies the city has ever received
from consultants.

I just wanted to get it across to the judge that although
not officially sanctioned, it was used to a considerable ex-
tent as the basis for recommendations to the planning staff
and to the Council.
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page 847 } By The Court:

Q. You mean by that certain portions of it
you did use in preparing your revision that was adopted?
You used certain parts of it, although you didn’t adopt it
in its entirety? Is that what you mean?

A. The traffic use portion was adopted; the land wuse
and community facilities was not adopted. I might say the
reason it was not adopted was because by public recom-
mendation the people voted down the ‘‘ugly ditch’’ through
Richmond, and that was the framework on which it was built.

Q. Did the Planning Commission use a part of the Segoe
report, although it was not officially adopted as such? Did
they wuse part of that in subsequent recommendations to
the Planning Commission or to the City Council?

A. Not by specifying line or page number.

Q. But did they use the data in there subsequently?

A. The subject matter of the maps of the Segoe study
was a consideration by the planning staff and the Planning
Committee in revising the boundary lines of the distriets.
It was one of many considerations, and in letters to Council
on zoning recommendations for years, concerning day to day

ordinary amendments, the letters would refer
page 848 ]} to the recommendations of this unofficial report
as a basis for the recommendations.

The Court: I think under those circumstances the court
erred in excluding that. I misunderstood the former testimony
I thought the report had been rejected and not used at all.
If, in fact, although not adopted, if in fact part of the data
in that report was later used by the City Planning Com-
mission, then I think those sections that have been referred
to this morning properly should have been admitted.

* * * * *

The Court: I will admit such sections of the Segoe report
as the evidence from this witness might establish were used
by the Commission in their later deliberations and accepted
by them, although not officially.

Mr. Eichner: I again tender the Segoe re-
page 849 } port as Defendant’s Exhibit W, which was the
original designation.

The Court: It will be accepted subject to the same limita-
tion, that you will have to designate what parts and examine
the witness as to the parts you intend to rely on.
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Q. (By Mr. Eichner) Take a look at Defendant’s Exhibit
W, Mr. Todd. I refer you particularly to page 68, under
the heading ‘‘Parkways.”” Would you be kind enough to
read that?

A. (Reading)

“ Parkways desirably should give access to and connect
the larger park and play areas, located where possible along
the banks of streams and through other scenically attractive
areas. In certain cases, these parkways may be used to
reclaim the banks of streams. They always embellish the

section through which they pass.”’
page 850 } Q. Are you familiar with the acquisition of
the property shown on Defendant’s Exhibit P
on the board?

A. Generally, yes, sir.

Q. Is that in connection with the Riverside Parkway
project?

A. Yes, sir.

Q. Do you have anything to add to what you have just
read from the Segoe report on the desirability or advis-
ability of such a parkway?

A. Yes. I think that the potential of a parkway along this
section of the James River is pretty obvious to those who
are concerned about the development of parkways for Rich-
mond. This is the only section in central Richmond which
doesn’t have the land zoned industrial adjacent to the river.
This area has a real potential because of the islands which
are scenic and attractive. It would be foolish to acquire
the land in green, which is very steep and unusable, and not
continue the acquisition to make the land all the way to the
river as a parkway development. Forest Hill Park adjoins
and connects to this land, and I recall in the regional plan
of parks and open spaces which was developed, great em-
phasis was placed on parkways and development of stream
valleys. In our current revision which our staff is develop-

ing, it is envisioned to run a parkway from
page 851 } Reedy Creek up Forest Hill Avenue to the Junior-

Senior High School on Crutchfield, which would
afford the opportunity to connect nature trails all the way
down Reedy Creek through Forest Hill Park and into the
parkway along the James River.

Q. Assuming no access at all over the Southern Rail-
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way right-of-way to the subject property, the sixteen acres
between the right-of-way and the river, would this fit into
the parkway plan in any way — if there were no access to it?

A. As far as scenic value and vista are concerned, access
would have no effect for the pleasure drive. It would be
jarring to the pleasure drive and attractiveness of the scenic
quality of the area, to permit a marshaling yard there, but
if it were left in its natural state it would not hurt the
pleasure drive and the scenic aspect of it at all.

Q. Assuming access by pedestrian underpass or overpass
over the property of the railway, what type of development
would you envision?

A. T have always envisioned there would go into the
bottom along the James River — not necessarily just that
strip only, but in fact all the way from Huguenot Bridge,
connecting Williams Island and some of the other large
lowland park areas that are there, right on down to the heart

of Richmond, and if you could obtain access
page 852 } across the railway — and I have always as-

sumed you could — you could use it for bridle
paths, natural trails and pedestrian walkways and so on,
right next to the river, in fact.

Q. You have mentioned that in your opinion the Indus-
trial classification is proper for railroad yards. Do you know
what the zoning of all railroad yards in the City of Rich-
mond is?

A. They are all in the Industrial Districts.

Q. What category of Industrial Districts?

A. M-1 and M-2.

Q. Are those indicated on the 1961 District maps, De-
fendant’s Exhibit CC?

A. To the best of my knowledge, yes, sir.

Q. Have you examined the zoning maps to determine that?

A. Yes, sir.

* * * * *

Q. (By Mr. Eichner) What is spot zoning, Mr. Todd?
A. Spot zoning would be rezoning a parcel of land of any
size — it could be very small or extremely large
page 853 1 — for the peculiar benefit of the landowner, to
the detriment of the general community. When
I say to the deteriment of the general community, it would
not be in conformance with the plan and not in the best
interest of the welfare of the community to do so.
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Q. If the sixteen acres here involved were rezoned into
Industrial, would that in your opinion constitute spot zoning?

A. Yes in my opinion it would because it is not in con-
formity with the plan or ordinance in this vicinity, and it
would be detrimental to the neighborhood and community,
and apparently it would be for the sole benefit of the prop-
erty owner.

Q. To the railway, you mean?

A. To the railway.

Q. In your opinion, what effect would the creation on
this tract of land of a railroad yard of anywhere from three
to eleven tracks, to be used for switching cars and other
railroad purposes — what effect would this have on the
creation of a convenient, attractive and harmonious com-
munity? ’

A. I don’t see how you could create an attractive, har-
monious community with the railroad yards there.

Q. What effect do you think it would have on
page 854 } the creation of healthy surroundings for family
life?

A. I would imagine the railroad yards would be very
dangerous to children and very detrimental to a residential
area. This is the very reason, in fact, they are not included
in residential areas.

* * * * *

page 858 } JULIAN W. TARRANT,
a witness called by and on behalf of the City,
after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:

Q. Please, sir, state you name, address and occupation
or profession.

A. Julian Tarrant, 900 West Thirty-First Street, Rich-
mond. I am a city planning consultant.

Q. State how long you have been in city planning.

A. My experience in city planning goes back more than
thirty-five years.

Q. Will you summarize that experience, please?

A. Well, I have served a number of years — about six
or seven years, with other planning consultants in their
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organizations. I served for five years as a planning director
or chief of planning in the city planning offices of two
different cities, Detroit, Michigan, and Stockton, California.
I had four years of responsible experience in
page 858 } city planning offices in Oklahoma and Missouri.
had five years in responsible charge of the
Regional Office of the National Resources Planning Board,
which is no longer in existence, with offices being in Dallas,
Texas, and covering four states in that area. I have had
fourteen years in private practice in the consulting field,
of which twelve years has been here in Richmond.

Q. With what firm have you been associated in Richmond?

A. During my practice in Richmond with my own office,
I have also been associated in part and still am with the
firm of Ladislas Segoe and Associates of Cincinnati.

Q. Is that the firm which wrote the Land Use and Com-
munity Facilities report, Defendant’s Exhibit W?

A. Yes it is.

Q. Have you ever worked for Harland Bartholomew and
Associates, Mr. Tarrant?

A. Yes. I started my carrer with Harland Bartholomew
and Associates and served with that firm for approximately
seven years.

Q. Have you had any experience in planning in relation
to railroads? :

A. Considerably.

Q. Will you outline that experience, please?

page 860 1 A. Well, during this experience of a number

of years I have been involved in the preparation
of comprehensive city or county plans, for basic elements
of those plans, for some twenty-five or more different cities,
and in practically every case one of the important ingredients
in the studies and in the master plans for those places has,
of course, been railroads. I don’t think there was ever any
community that didn’t have some railroads and did mnot
involve some question about railroad facilities in relation
to the rest of the city’s growth. In addition, with our general
coverage, I was involved in at least three specific studies
of the railroad facilities as part of comprehensive plans,
being at Stockton, California, Tulsa, Oklahoma and Detroit,
Michigan. Also, I have had some special experience with
railroads and their requirements. As a matter of fact, right
now I am working with the R. F. & P. Railroad in the de-
velopment of some industrial properties that they have at
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the Acca yard location, planning an industrial park, as we
call it — that is, an area for new industries and related in-
dustries in relationship to their current revision of their
terminal and yard facilities at that location.

Q. Have you drafted or assisted in the drafting of any
zoning ordinances?

A. Yes — twenty different zoning ordinances throughout

the United States over the past thirty-five years.

page 861 } Q. Can you give some examples in Virginia?

A. Yes. I was the consultant in preparing the

new zoning ordinance for Henrico County, for Chesterfield

County, which has not yet been adopted, for the City of

Lynchburg, the City of Falls Church, the City of Franklin

(which was a town at that time), County of Southampton,

Town of Leesburg — and maybe one or two others I don’t
recall offhand.

Q. I hand you a paper dated September 20, 1962, and ask
if you prepared that as a summary of your qualifications
for this case?

A. Yes, sir, that is correct.

Q. I offer that as Exhibit FF.

Note: Marked Defendant’s Exhibit FF and filed.

Q. Mr. Tarrant, are you familiar with the sixteen acre
tract where the Southern Railway right-of-way and the
James River have been shown on Plaintiff’s Exhibit No. 2¢

A. Yes I am quite familiar with it.

Q. Are you familiar with the neighborhood south of
Riverside Drive between approximately Twenty-Second and
Forty-Second Streets?

A. Yes, indeed. I live in that neighborhood.

Q. Will you deseribe that neighborhood?

page 862 1 A. I would say that the neighborhood is one

- of the more substantial and more stablized resi-
dential areas of the city. It represents what we call a well-
stabilized residential neighborhood, not showing any signs
of deterioration over a period of years. It remains in a
healthy condition, as evidenced by new residential con-
struction throughout its period of life, right up to quite
recent months, and a high degree of owner-occupancy in
the homes, good maintenance and many other assets. The
neighborhood is influenced primarily, the quality of the
neighborhood is influenced by the open spaces to which it
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is related, primarily the river and the entire gorge through
this area which includes, of course, the bottom lands and
the bluffs, the woodlands, the valley, the side valley and other
open spaces, and the wildlife that goes along with that. We
have a great many song birds and other forms of small
wildlife which add to the attractiveness of the neighbor-
hood. Forest Hill Park is one of the chief assets, typical of
the effect of the open spaces on the entire neighborhood.
I would say the neighborhood is anchored down by the en-
tire river gorge in this area, because further to the south
across Semmes Avenue the character and quality of the
neighborhood is different and it is changing.

Q. How many blocks from Riverside Drive is Semmes

Avenue?
page 863 1 A. I believe it is five blocks.
Q. Go ahead.

A. Some places it is four and some places five — it varies
because of the different block arrangements. In the area
south of Semmes Avenue there has been since my residence
there I have observed a change in the character of that
neighborhood which is gradually gravitating westward and
northward up towards Semmes Avenue. Now this effect has
not spread across Semmes Avenue into the Woodland Heights
and related residential sections primarily because of the
stablizing influence of the river and the open spaces.

Q. You have heard most of the testimony in this case,
have you not?

A. T believe so, yes, sir.

Q. You heard the description by Mr. MacLeod of the
proposed use of the subject property by the Southern Rail-
way?

A. T am not sure whether I heard his testimony or not,
but I believe I understand what has been proposed.

Q. Are you familiar with the type of operations that are
conducted on railroad switching yards, such as for example
Belle Isle?

A. Yes, I am quite familiar with the operation of railroad

yards of all kinds and all sizes, from the largest
page 864 ] to the smallest. I have observed many of these

yards in operation and particularly the South-
ern Railway yard on Belle Isle, and have been on and in
and around such yards, not only these but many others and
have had to investigate them and understand their opera-
tions in order to understand their effect on residential and



Southern Railway Company v. City of Richmond, et al. 375
Julian W. Tarrant

other types of developments in the cities which I have had
to study, which is part of the knowledge that a qualified
city planner must have — the general knowledge of the
characteristics of railroad operations, as well as every other
industry and transportation media.

Q. Are you familiar with the portions of Defendant’s
Exhibit Q which were referred to this morning by Mr.
Brauer, the Master Plan of 1946?

A. Yes, sir.

Q. Are you familiar with the river parkway concept that
has been referred to in the Master Plan and in the Traffic-
ways Plan, Defendant’s Exhibit X, and the Major Streets
and Highways Plan, Defendant’s Exhibit Y?

A. Yes, sir.

Q. How does this sixteen acre tract in question fit into
that plan?

A. That tract would be an integral part of an extended
park or parkway along the river which was recommended

in the 1951 Segoe report and also in subsequent
page 865 ] plans. As a matter of fact, it would be about

the heart of it — a very necessary part of a
satisfactory and usable park along the river shores and
adjacent lands.

Q. Now assuming no access were available from Riverside
Drive across the Southern Railway right-of-way to this
property, would it still serve a useful purpose as part of
this river parkway plan?

A. Yes indeed. It would be essential to preserve the na-
tural open character of that entire river valley.

Q. Assuming access over the right-of-way, either pedestrian
or vehicular, what additional use in connection with the
parkway plan could be made of this property?

A. Many uses of a recreational nature could be made
of all of the lands along the James River, from Riverside
Drive to the water’s edge, and including some of the islands
in the river, for a variety of purposes, among which might
be the sheer access to and enjoyment of the water.

The portion of the James River from above the Beltline
railway bridge down to Mayo’s Island, let’s say, constitutes
the gorge of the river, and in that stretch of about two and
a half miles the river drops in elevation some seventy feet.
It is a series of rapids or falls and this constitutes the fall
line of the James River. The river above that point
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and below the other point is not the same at all.
page 866 ] Below the falls the river is a relatively placid

area of tidewater and navigation, and above the
Beltline bridge the river levels out again and becomes
an area of fairly still waters suitable for boating and the
like. This particular stretch is unique and it is in the heart
of Richmond and has tremendous recreational potentialities.
which any other city would be most jealous of, if they had
it, and would develop to the maximum. There are many
types of uses that can be made aside from getting to the
water and enjoying the contemplation of the water through
the rocks and small falls and rivulets. For instance, the
woodlands through the area form an attraction for a great
many people, to walk through and sit and have picnics and
enjoy in many ways. There would be opportunity for horse-
back riding, hiking, and, of course, fishing in the waters,
which I understand have very exceptional and unusual
fishing qualities, and a great many other ways in which
people would enjoy the water and shores along the river
in their own various ways. This would not be the kind of park,
for example, that Forest Hill Park is for the most part,
which consists of clipped lawns and tennis courts and ball
diamonds, but a naturalist park — a type of park which the
city needs very much.

Q. Is there any other land similarly situated which the

city could use for such a purpose?
page 867 7 A. No other land on the bank of the James
River except further upstream.

Q. Now, Mr. Tarrant, assuming on the subject property
there were built a flat railroad switching yard of up to
eleven tracks, what effect in your opinion would this have
on the maintaining of an attractive, convenient and harmoni-
ous community?

A. In my opinion, such a development would change the
character of this entire residential area; it would introduce
a use that would not be in harmony with the residential
atmosphere; it would begin to depreciate the area as a living
community by introducing an incompatible use, with all
of its attendant objections, such as noise, lights and the
kinds of traffic it would attract to it — not only these, but
also many intangible effects which would be reflected on
the desirability of the adjacent residential areas as a place
in which to live. I think — in fact, I know from experience
and from studying many cities throughout the country that
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railroad yards constitute one of the most serious blighting
influences you can have in a residential area.

Q. How do you define a blighting influence?

A. A blighting influence is one that tends to depreciate a
residential area to the point where eventually it becomes

a slum, and of course the city is spending a great
page 868 1 deal of money now, along with the federal

government, in trying to eliminate a great many
of these slum areas, and the federal government is so much
concerned with this matter that it is making available a
great amount of money as ‘‘match money’’ to assist cities
in eliminating blighted areas, but one of the conditions at-
tached to the grants and loans for that purpose is that the
city do something more than just eliminate what is already
there, but take measures of various kinds to arrest the spread
of blight into additional areas so we don’t keep on repeating
ourselves with the mistakes that have been made in the past.

It is my opinion that the introduction of a railroad yard
in this area would be the beginning of a blighting effect on
this neighborhood which is now substantial and stablized.

Q. What if, for the time being, only about three tracks
were constructed there north of the present right-of-way?

A. Three tracks in addition to the two existing tracks
I would regard as the beginning of a yard, and a yard of
any kind or size other than simply the running tracks with-
in the existing right-of-way would constitute a deteriorat-
ing influence to a certain degree.

Q. Define spot zoning, Mr. Tarrant?
page 869 1 A. Spot zoning is the zoning of a limited area
of property for a particular use, primarily for
a single owner, out of relationship to other uses of a similar
nature and incompatible with the previous overall character
of the surrounding area. It might be defined also as a de-
tached misplaced use.

Q. In your opinion if the sixteen acres in controversy here
were rezoned Industrial, under the Richmond zoning ordi-
nance, would that constitute spot zoning?

A. Yes, I would classify it as such.

Q. Now, Mr. Tarrant, I would like you to take a look at
Defendant’s Exhibit W, and tell the court what part, if
any, you had in the preparation of that plan?

A. This is the so-called Segoe Land Use Plan of 1951.
I was in responsible charge of preparing this study and
the plans and report. I was the project manager.
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* * *. * *

page 870 }
* * * * *

Q. Does this report contain your own personal recom-
mendations as a planner?
A. Yes, it reflects mine and I understand those of others.
Q. Now I refer you to a plate in the back of the book in
the envelope, Defendant’s Exhibit W. Would you pull that
out please, Mr. Tarrant, and describe it? That is called
Plate 8, I believe. Perhaps we had better tack it up on the
board.
Now, Mr. Tarrant, is this a part of the Segoe Report of
1951 — this Plate 8?
A. Yes, sir, it is.
Q. Was this Plate 8 prepared under your
page 871 } supervision?
" A. Yes.

Mr. Eichner: Your Honor please, I would like to offer
that as an additional exhibit because of the separation of it
from the booklet — although it is really a part of Exhibit W.

The Court: I will mark it Defendant’s Exhibit GG.

Note: So marked and filed.

Q. (By Mr. Eichner) Referring to Defendant’s Exhibit
GG on the board, Mr. Tarrant, would you explain the key
to the colors and crosshatching and so on that you see there?

A. The title of the map is ‘“General Land Use Plan’’ and
it purports to portray the recommended pattern of the de-
velopment for the city and surrounding area, extending
out into the two counties some distance — what might be
called the metropolitan area. The classifications of develop-
ment indicated by this plan are expressed in rather general
terms. This is not as precise and detailed as the zoning
map — somewhat more generalized. The classifications are

industrial areas, both light and heavy; com-
page 872 } mercial areas, neighborhood, central business,

community and general; and then under the
heading of miscellaneous, the map shows areas for institu-
tions, cemeteries, open areas, parks and recreation areas,
and then it shows conservation areas.

Q. What color are the park and recreation areas?
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A. A shade of green, further identified by a textural
pattern suggesting small trees.

Q. Will you point to Forest Hill Park?
A. Right here (indicating on map).
Q. Mark that with the blue pencil — mark it “F. H.”

Note: The witness did so.

Q. Now, how does Exhibit GG, the Segoe Land Use Plan,
treat the area between Riverside Drive and the James
River, roughly between Twenty-Second and Forty-Second
Streets?

A. The plan shows either existing or proposed — there
is no distinction between the two — park area all the way
along the south bank of the James River from about Twenty-
Second Street past Forest Hill Park up past the Boulevard
and all the way up to Powhite Creek, and then following
Powhite Creek to the vicinity of Bon Air — a continuous
parkway, if you please, for that entire distance.

Q. Is Plate 8, Exhibit GG, intended to show
page 873 } the exact boundaries or general boundaries or
what?

A. It is intended to show rather generalized boundaries.
In fact, that statement was made in the text of the report,
with the intention that more exact boundaries would be
determined from time to time after more detailed plans
of different parts of the city might be developed.

Q. How are industrial areas indicated on that plan?

A. They are shown in two shades of blue — light and
dark blue. The light blue represents light industrial areas
and the dark blue heavy industrial.

Q. That’s all for the map for the time being. In your
opinion, based on your experience, under standard zoning
practice, what is the type of zoning district in which rail-
road marshaling, switching and classification or storage
yards are to be grouped?

* * * * *

A. Railroad yards are invariably placed in industrial
distriets.
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page 874 1 Q. (By Mr. Eichner) For what reason?

A. Because of their character. They are more
like other industries. They are industrial in character. They
have the undesirable aspects of other industries and in zon-
ing, of course, uses are grouped together which are of like
nature. That is the very purpose of zoning, of course, and
railroad yards are associated functionally, as a rule, and in
their character, with other types of industry. Therefore,
almost without exception that I can think of, they are
zoned along with other industries in the industrial zones.

Q. Are you familiar with the zoning of railroad yards in
Henrico and Chesterfield Counties?

A. Yes, sir.

Q. How are they zoned?

A. In Henrico County, railroad yards are prohibited in
all the districts except the M-2 Heavy Industrial Distriect,
if T am correct. I can look it up here. Yes, I am correct —
M-2 Heavy Industrial.

Q. Do you know how the Acca yards in Henrico County
are zoned?

A. The adjacent lands in Henrico County, those adjacent
to the Acca yards, are zoned M-2 Heavy Industry.

* * * * *

page 875 }

* * * * *

Q. (By Mr. Eichner) How about the Acca yards them-
selves?

A. T misunderstood the question. The yards themselves
are zoned M-2.

Q. And the C. & O. yards — they are zoned M-2 Industrial?

A. Yes, M-2 also.

Q. I hand you a map, Mr. Tarrant — I hand you four
maps, labeled Section Sheet 95, Section Sheet 96, Section
Sheet 17 and Section Sheet 10, each one labeled ‘Zoning
Map’’ and bearing the certificate of the clerk of Henrico
County Board of Supervisors, and ask if you can identify
these maps?

A. Yes, sir, these are copies of the official zoning maps
of Henrico County.
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Mr. Eichner: I offer these four maps collectively as De-
fendant’s Exhibit HH.

Note: So marked and filed.

* * * * *
page 877 }
* * * * *

Q. (By Mr. Eichner) Will you answer that question, Mr.
Tarrant? How are the railroad yards in both Henrico and
Chesterfield zoned, if you know?

A. To my knowledge, they are all in the industrial zones.

Q. Referring to Defendant’s Exhibit HH, the four
Henrico zoning maps, in response to the inquiry from Mr.
Gay as to what yards we are talking about, please identify
on there the railroad yards in the county.

The Court: Suppose you have him do that with a red
pencil.

page 878 }
* * * * *

Note: The witness marked on the exhibit with red crayon.

* * * * *

Q. Do you know whether the Henrico or Chesterfield
ordinances permit yards of this nature in residential dis-
tricts?

* * * * *

A. They prohibit yards in residential distriets.
Q. Now, Mr. Tarrant, with reference to Defendant’s Ex-
hibit W, the 1951 Segoe report, have you any other portions
of it to comment on?
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page 879 1 A. Yes. I would like to call the court’s at-

tention to certain recommendations and findings
in the report with respect to the park and recreation area
facilities of the city and their adequacy at the time of this
survey.

Q. Please refer to these provisions by page number.

A. The page to which I have reference is page 65 and
as reported there we find at the time of our study there
was a total of one thousand five hundred and eighty acres
of existing parks, playgrounds and other recreational areas
in the metropolitian area, including in the study portions
of the two counties, of which one thousand two hundred and
thirty-one acres were in the city proper. Now in order to
measure the adequacy of that acreage, we compare it with
the population. May I please correct myself? We give the
generally accepted and standard ratio that ought to be
provided of park area in proportion to population, citing
the figure that is universally used among park and city
planners alike — at least ten acres of park area per one
thousand population.

Now if the 1960 population figure for the city is used,
then there would be only 3.9 acres of park area per thousand
population for the metropolitan area, and only 5.6 acres
within the city limits per thousand population of the city’s

population, whereas the standard is ten; so that
page 880 ] the deficiency in the city was about forty per-

cent at that time, and in the metropolitan arca
there was a need, we found, of about two and a half times
the existing park area to serve the 1960 population, not to
mention the population that is to come in the decade ahead,
so the recommendations in the Master Plan were based on
this finding of deficiency and the realization as the city
continues to grow it will not only need to make up this
deficiency but provide for the future populaticn, and we
were planning for some twenty to thirty years ahead.

That was the essence of the finding in this report as to
the adequacy of park facilities in the city and adjacent areas.

Q. Now I refer you to page 66 of Defendant’s Exhibit
W, Mr. Tarrant, and call your attention in particular to
the last two paragraphs on that page. Would you read those,
please?

A. (Reading)

‘“‘Extensive pleasure drives circling the city, merely for
recreational driving, are no longer considered necessary.
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Parkways or pleasure drives should be provided, however,

extending from various parts of the city to the large out-
lying recreation areas, and along particularly

page 881 ] scenic routes, to afford access to a variety of
recreation spots along the way.

““The 1946 plan of neighborhood parks and playgrounds
recognized the principle that these facilities should desir-
ably be joined with the elementary schools and that each
such educational-recreational unit should serve a specific
neighborhood. The boundaries of such neighborhoods, how-
ever, were not clearly defined. In the present Land Use
Plan a definite system of neighborhood units and sub-com-
munities has been devised in relation to school locations,
major thoroughfares, housing types and densities, and other
related factors, and some changes in the number and loca-
tion of schools are proposed — as described hereinbefore.
Consequently, adjustments in the 1946 recreation areas plan
also become necessary in order to coordinate this with the
new plans for land use, thoroughfares, and schools.”’

Q. I refer you now to page 68 of the same exhibit and
ask you to read and to comment on the paragraph beginning

““Parkways.”’
A. (Reading)
page 882 1  ‘““‘Parkways desirably should give access to
and connect the larger park and play areas,

located where possible along the banks of streams and
through other scenically attractive areas. In certain cases,
these parkways may be used to reclaim the banks of streams.
They always embellish the section through which they pass.’’

Q. Mr. Tarrant, is there in that report a plan of proposed
recreation areas which you and the other members of the
staff recommended?

A. Yes there is.

Q. How is that described and how is it located on Ex-
hibit W?

A. Plate 20 which follows page 73 of the text.

Q. Does that give some kind of name or designation to
the area we are considering?

A. Yes. It identifies three sections of the area you are
considering as a park along Riverside Drive.

Q. And how does it identify them?

A. One is identified by name, Forest Hill Park, and two
others by key symbols on the map, which are referring
either to a list of these sites in the upper righthand corner
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of the map, or some of them to a table in the
page 883 } appendix of the report which is Table 11, ‘“‘Ex-
isting Park and Recreation Areas.”’

* * * * *

Q. The sixteen acre tract we are concerned with, is that
indicated specifically or generally as part of this plan of
recreation area, this Plate 207

A. The sixteen acre tract is not identified separately
from the rest of the property in the whole river valley
there between about Twenty-Second Street and the Boule-
vard or beyond, but property approximately that location
is identified by the symbol S-4, which refers in Table 11
to an area already owned by the city known as Riverside
Park, part of the area already acquired by the city and
known as Riverside Park, and another section of this park
strip is identified by the symbol S-41 which is listed in
Table 11 as River Hills Park.

Q. Do you have anything else to add concerning Exhibit
W?

A. T might point out that these three existing areas of park
land in this stretch of the river, Forest Hill Park and
Riverside Park and River Hills Park, together comprise a

total of one hundred and thirty-one acres of
page 884 ] city-owned land already acquired for park pur-
poses.

Q. How do the areas designated as Industrial on Plate 8,
Exhibit GG, compare with the present zoning of industrial
districts in the area of South Richmond at and near the
present Southern Railway yards?

A. T have examined the city’s zoning maps and found
they are substantially in agreement with the recommendation
of our land use plan as to industrial zoning in these areas.

CROSS EXAMINATION
By Mr. Gay:

page 885 }
* * * * *
Q. Coming to and from work, Mr. Tarrant, do you come

over what is known as the Lee Bridge?
A. Yes, sir.
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Q. How long have you been doing that?
A. Oh, approximately twelve years.
Q. I take it, then, that you are pretty familiar with what
gozs 031{1 in the Belle Isle yard of Southern Railroad, are you?
. Yes.

* * * * *
page 886 }
* * * * *

Q. Do you know where the shifting operations of that road
that lead into and out of this yard have been conducted over
the past ten or twelve years?

* * * * *

page 887 }
* * * * *

A. I suppose you mean the switching of cars into the yard.

Q. From the west end.

A. From the west end? Recently, at least, they have been
conducted in the vicinity of Lee Bridge — partly under the
bridge and partly a little to the west and partly a little
to the east.

Q. How long has that operation gone on, to your knowl-
edge?

A. I cannot tell you precisely. I have not kept any record
of it.

Q. I will ask you to look at Plaintiff’s Exhibit 18, Mr.
Tarrant, and I call your attention to what is shown there
as Lee Bridge.

A. Yes, sir.

Q. Accepting that as a correct indication of the location
of the Lee Bridge, with reference to the Belle Isle yard, is
it not a fact that a substantial part of the trackage that leads

into the switching leads of the yard lie west
page 888 } of Lee Bridge?
A. Yes, I would say that the yard leads are
west of Lee Bridge, generally speaking.

Q. I will ask you to look at City’s Exhibit CC, which is
attached to the ordinance of December 11, 1961, which con-
tains, as I understand it, a small scale showing of various
zoning areas in the city, and will ask you to state if what
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is shown here as R-6 doesn’t take in a substantial amount
of trackage that is presently operated in connection with
the use of Belle Isle yard?

A. Yes.

Q. If your answer is correct, and it appears to be cor-
rect, is your prior statement that railroad yards are always
zoned M-2 Industrial incorrect?

A. To my knowledge they are zoned Industrial, in the
zoning ordinances with which I have had anything to do.
I, of course, had nothing to do with this ordinance.

* * * * *

page 889 1 Q. (By Mr. Gay) To the extent that this area

zoning appears as a part of the city zoning
ordinance, it departs from and is different from what you
know to be the general history and custom in that respect.
Is that true?

A. To answer your question, no — because I wouldn’t call
the leads — they are not really part of the yard. They are
in the right-of-way. They are not part of the yard itself
but they are leads to the yard. I wouldn’t call them part
of the yard itself.

Q. You do not propose to be an authority on engineering
and construction, do you?

A. T studied Civil Engineering, yes, sir.

Q. Do you think that answers my question?

A. 1 am not a professional construction engineer, no,
sir. I am not that, but I do know something about railroad
layouts and operations and I did study Civil Engineering
in which you had to learn about railroads.

Q. Am I to understand your answer to my prior question
to be that in your opinion, with the qualifications you have
just expressed, you do not consider the trackage of the
Southern Railway shown there as zoned R-6 —

Mr. Eichner: The witness has already answered.

page 890 1 Q. (By Mr. Gay, continuing) — to be a part
of the Belle Isle yard?

The Court: Overruled.

A. T believe I stated and I will restate it — that I do not
regard your yard leads as part of the yard itself. The yard
itself is in the Industrial District. The yard leads are in
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the running right-of-way of the railroad and those are in
the R-6 Residential District, as is the rest of the right-of-
way from here to the city limits (indicating on map).

Q. Will you, in light of your engineering experience, tell
the court how you can get into a yard if you don’t have leads?

A. T am not saying you don’t need leads. You certainly
do need leads.

Q. If you need them as part of the yard, are you mak-
ing the distinetion from an engineering standpoint that they
are not part of the yard?

A. T simply said they are not part of the yard proper.
To be part of the yard proper it has to be equipped for
car storage, coupling together and uncoupling, and other
operations carried on and that, as I said, is in the In-
dustrial District.

Q. You don’t think the trackage necessary to
page 891 ] make use of that part of it which you have
described would be considered, in your judg-

ment, a part of the yard?

A. I would call it an appendage of the yard, perhaps.

Q. If you don’t regard that type of construction as part
of the yard, and therefore objectionable under your general
description of the undesirability of railroad yards, I take
it you would consider the extension of those tracks along
the company’s right-of-way up into this area as properly
classified as Residential?

A. T don’t think that I expressed the view that the opera-
tion of switching movements over yard leads is not objection-
able. It is objectionable. The fact it is located in a residential
district is the only question, as I recall, I was asked to
answer, and to that extent the use is non-conforming in the
residential district.

Q. You have said you had engineering experience. Will
you explain to the court, when Southern Railroad brings
a train in from Danville and wants to break it up for classi-
fication purposes, where these shifting movements would
have to be on this trackage layout?

* * * * *

page 892 1 A. Well, I think that question presupposes the

necessity of using this Belle Isle yard for the

breaking up or making up of trains that arrive over the
line from Danville or somewhere.

Q. (By Mr. Gay) I ask you to make that supposition and
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answer the question.

A. If those trains are to be broken up and classified at
this yard, then it is necessary to have a train receiving
track for the parking of the train as it arrives from which
the train can be broken up, certainly.

Q. Isn’t it also true that in the breaking up process, you
have shifting back and forth on the main tracks that feed
into the yard?

A. Yes.

Q. All of these M-2 Industrial areas that you have been
speaking of as comprehending railroad yards were in-
corporated in the city’s zoning Master Plan in the light of
existing conditions, were they not?

A. Yes, existing conditions certainly were taken into ac-
count in preparing the city’s Master Plan — some of these
existing conditions extending back for a hundred jyears,
perhaps.

* * * * *

page 893 }

* * * * x

Q. You say this is between Forty-Second and Twenty-
Second Streets, and I interpreted your answer to mean
back to Forest Hill Avenue or Semmes Avenue,
page 894 } that there had developed a stabilized and sub-
stantial neighborhood in the community there?

A. Yes, sir.

Q. You say that this quality of the neighborhood, or these
characteristics of it, are influenced by the open areas and
wildlife in the neighborhood. Is that correct?

A. Yes, sir.

Q. Just what do you mean by open areas, Mr. Tarrant?
Has anything that you have heard testified to in this case
lead you to believe that the Southern Railroad’s plans
would in any way militate against the open area north of
this right-of-way and generally north of the neighborhood
you have been describing?

A. By open area I was referring to the natural woodlands
and parklands and water areas that existed there prior to
the operations of the railroad. in clearing out woodlands
and starting construction of the yard. I am speaking of
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naturalistic open areas.

Q. I will ask you to assume as a fact, for the purpose of
the question I am about to ask you, that the Southern Rail-
way was advised it had the right to go there and fill and
grade this property without violating any provisions of
the city zoning ordinance, and no permit for that type of

work was required. If that is true, and what has
page 895 ] been done is grading and filling, has that in your
opinion in any way destroyed the open area
surrounding this property you say add to its desirability?

A. It has to a degree reduced the naturalistic open area,
that is, the area of naturalistic open areas.

Q. Assuming again for the purpose of my question that
what the Southern Railway did do they had a perfect right
to do, then that part of the open area which you say no
longer exists by reason of this filling could no longer be
looked to as a normal and natural advantage of this com-
munity, could it?

Mr. Eichner: Counsel is misquoting the witness. He said
open areas in the naturalistic form.

Q. (By Mr. Gay) Add that to the question — open area
in naturalistic form.

A. That area could recover into a natural wild area if
left alone.

Q. By that you mean if the Southern Railroad does not
elect to let this property be used or stand idle, in deference
to what might be in some futuristic plan of the city to
develop this property as a naturalistic park. Isn’t that

true?
page 896 1 A. What I said was that if left alone it would
grow up again in a naturalistic growth — left

alone by whoever owns it and for whatever purpose. I am
saying the naturalistic qualities have not been irrevocably
destroyed.

Q. To prevent that result from occurring, the owner
would have to refrain from using his property for what
might be considered any proper purpose, would it not — any
permitted purpose?

A. The owner would have to refrain from developing
it for some industrial or railroad purpose. As to its pro-
priety I am not qualified to pass on that.

Q. Is it your idea that this naturalistic quality that inheres
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in this particular location is a part of what I think you
called the James River gorge?

A. Yes.

Q. (Continuing) I haven’t finished my question — this
quality that inheres in this particular location is something
that the owners of it should be expected to let just stand
there and remain in status quo in order that the community
as a whole might enjoy its benefits?

A. I don’t think it is the responsibility of the various
owners of property in there to maintain their land in its
native naturalistic condition forever. The city has proposed

to acquire those lands and conserve them in that
page 897 1 shape.
Q. When?

A. T can’t tell you when. I can’t speak for the city. The
city has already acquired several tracts of land in there
and I believe has adopted a policy to acquire additional
lands or offered to acquire additional lands.

Q. These acquisitions in that area have all been between
what is improved as Riverside Drive, as distinguished
from what is loosely termed here ‘‘parkway’’ and the south
line of the right-of-way of the Southern Railway, have
they not?

A. I cannot testify as to exactly what lands the city
has acquired. I haven’t examined those maps.

Q. Would you look at the map here on the board? The
city has offered that map I now show you as Exhibit P, as
evidence of its ownership of the land shown in green between
the right-of-way of the Southern Railway and Riverside
Drive. Can you identify that area on the plat?

A. You are referring to this entire colored area in green?

Q. Yes.

A. Yes.

Q. The city has proved that it has acquired that property.

Have you not any knowledge of its efforts to
page 898 } acquire from the Southern Railroad or any

other source property north of the right-of-way
and which constitutes part of this gorge, notwithstanding
these various recommendations of the City Planning Com-
mission introduced in evidence here today?

A. I believe I am correct in my understanding that the city
has taken action to acquire some of the property north of
the railroad, between the railroad and the river.

Q. Wasn’t that actually taken either at the time of or
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subsequent to the adoption of this ordinance primarily in
question here?

A. 1 believe it was, but there always has to be a beginning
in these things.

Q. It was a pretty late beginning, wasn’t it? What was
the date of the first planning studies that were made in
the City of Richmond with the objective of setting up a
master plan for the future development of the City? Do
you know?

A. I am sorry. That goes back before my connection with
the city. I couldn’t tell you. '

Q. You mean to say that as the city planning consultant
today, you have no familiarity with the history of the city
planning that has been going on here for the last twenty
or twenty-five years?

A. I didn’t say that. I certainly do have some

page 899 } familiarity with the history. I am quite familiar

with the Bartholomew Master Plan studies made

in the 40’s and with that report, but the planning of the

parkway and the parks along the south shore of the James

River began long before that, I believe. I can’t tell you
when was the first. :

Q. You think it began long before that, and yet so far
as you know the city has made no attempt to acquire any
property north of the line of the Southern Railway right-
of-way and through this area you speak of as the James
River gorge — made no effort to acquire any of that until
1960 when this controversy arose?

A. I don’t know of any direct effort to acquire the land,
or that there was ever any occasion for it.

Q. This naturalistic park development that you envision
here, would that be just something to look at from afar
or would it be of such nature that access would be expected
to be had into it by reasonable means?

A. Desirably, public access to the land right up to the
water should be had. The chief attraction, of course, is
the water and people have a great desire to get to the water
and enjoy it, as evidenced by many examples. Some of our
finest parks we have in the United States are waterfront
parks. As a matter of fact, the largest park in the park

system of the City of Detroit is known as Belle
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page 900 } Isle Park — interestingly enough — located in

the middle of the Detroit River completely sur-
rounded by water, and the only access is by bridge. The
same thing can be said for many cities. Chicago is famous
for Grant Park and Lincoln Park and some of the other
parks built along the lakeshores, and those give the people
the right of access to and enjoyment of the waters of those
lakes.

Q. Do you know of your very wide and obviously extended
experience — do you know of any so-called natural beauty
park that has been owned and developed by the city that
lies between the right-of-way of a railroad and the bank of
a river?

A. Offhand I can’t think of exactly that situation, but
we do have many parks throughout the country —

Q. I don’t think that has any bearing —

Mr. Eichner: Let him finish.
Mr. Gay: If he confines himself to answering my question.

A. (Continuing) — that do have both water frontage and
either adjoin or include railroad locations.

Q. (By Mr. Gay) That isn’t the question I put to you.
I asked you if you knew, in your broad experience, of any

location where a city or other form of municipal
page 901 ] government had undertaken to either acquire

or develop from the standpoint of natural beauty
an area that lay completely between the right-of-way of
a mainline railroad and the bank of a river?

A. I cannot name one right offhand.

Q. All right, sir. Have you ever been on this property?

A. Oh, yes, sir.

Q. It appears in evidence here that at its widest point
it is two hundred and fifty feet in the western end and
maybe equally so about midcenter, and depresses down
to fifty or fifty-five feet at its eastern end, and approximately
thirty-six hundred feet long. I repeat the same question I
just asked you. Do you know of any city with whose planning
you are familiar, that has either undertaken to acquire or
to develop as a natural park an area of land of those dimen-
sions and situated between a mainline right-of-way of a
railroad and the bank of a river?

* *x * * *
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page 902 }

* * * * *

A. T cannot recall any exactly comparable situation be-
cause this is a unique situation. I don’t know of any other
location that is exactly the same as this, or that involves
exactly the same size property. The property must be viewed,
not the sixteen acres alone, as though it were detached
from everything else, I think it has to be treated in its con-
text with all the adjacent lands up the river and including
the hills and bluffs or slopes between Riverside Drive and
the railroad, all of which put together would constitute a
desirable park, with the railroad of course coming through it.

* * * * *
page 903 }

* * * * *

Q. Let’s move on a little bit from this natural beauty,
rustic, unmanicured type of development that I think you
have described. Do you think it would be, as a city planner,
a prudent and wise thing to develop for such a purpose prop-
erty of this kind whose use would be limited to that and no
more than that?

* * * * *

page 904 }

* * * * *

A. Yes I do. I think there is a very great need for a
park of this kind in the city, particularly in the heart of the
city as this would be, and the need will continue to in-
crease as the adjacent areas become more extensively de-
veloped with apartment houses and other types of develop-
ment.

Q. That answer envisions and deals with a usefulness
that involves no usefulness except beauty, to look at. Is
that correct?

A. Let me be sure I understand — is this predicated on
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the assumption there will be no access to the property?

Q. I am coming to that in a minute. I am trying to find
out what you consider to be the narrowest possible use that
could be made of this property in your judgment as a planner,

and I understood you to say if it had no other
page 905 } use, it would be justified purely as an area to

look upon as a beautiful landscape or natural
landscape.

A. Well, I would say that the minimum purpose of ac-
quiring the property and its justification for pubile owner-
ship would be to conserve and preserve the natural con-
ditions that exist along the James River, including the
plants, islands, cliffs, the old quarries, the terrain, and
particularly the tree growth and undergrowth that exists
in a natural habitat that has been handed down to the
citizens of today from many years back, and that ought
to be handed on, to preserve its natural state for what-
ever future uses might desirably be made of it, even if
just to preserve what is there.

Q. Suppose in the judgment of the City Council that
visionary aspect were not considered to be either politically
or economically feasible and they would not spend public
moneys except for property for which the citizens would get
some practical use — looking at it in that sense, would the
matter of access have any weight in influencing the answer
to the question of whether under those circumstances you,
as a city planner, feel it is a feasible thing to do?

A. I would recommend the acquisition of the property
by the city whether there was access to it or not for con-
servation purposes.

Q. If for nothing else?
page 906 1 A. If for nothing else.

Q. Suppose City Council would not accept
that recommendation, for either political or economic rea-
sons, and would decide we are going to buy it only if we
can use it for public benefit, and by that I mean, have access
to it — would you feel that the presence of the Southern
Railway right-of-way throughout the entire length of this
property would have any bearing on its usefulness as a
park?

A. The right-of-way would not impair its usefulness as
a conservation area, or a park for active public use. There
are many examples of railroads running through park areas
or along the edge, As a matter cf fact, in plannirg cities,
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planning for redevelopment or further development of ex-
isting cities, we very frequently recommend park develop-
ments along railroads, particularly as a means of redevelop-
ing some of the slum areas, old residential areas that have
deteriorated to the point they need to be cleaned out
through a slum clearance project and that are not suitable
as use for residential areas, and with the need for park
and recreational space being so great, city planners fre-
quently recommended that these areas be used for park de-
velopments. Some of our most successful parks in the
United States do have railroads in them.
Q. You said a moment ago you knew of no
page 907 } instance in which such an area was bounded by
a railroad track on one side and a river on the
other, the railroad track from a physical standpoint pre-
venting access to it, which I take it, if you want to go that
far in your opinion, would contemplate some means of ac-
cess to the property, would it not?

A. I would certainly hope there would be found a means
of access to the park. I cannot conceive of any area having
its potential not being made accessible by one means or
another, but I have, as a matter of fact, thought of one or
two instances where you do have parks between a railroad
and a river, and two or three are in Washington. Let me
correct myself on that. One of these is on the Virginia
side of the Potomac River across from Washington, D. C,,
where there is a line of the Pennsylvania Railroad and a
very narrow strip of the George Washington Parkway and
then the Potomac River. On the other side of the Potomac
River above Georgetown there is a strip of national park-
way, a rather narrow strip that was originally the old
C. & O. Canal and is now part of the national parkway sys-
tem, and there is a railroad adjacent to that.

Q. Wasn’t the first property you referred to made land?

A. T don’t believe it was made land, the part I am think-

ing of. Some part was, but the part I am thinking
page 908 ] of in the vicinity of Rosslyn is rather steep and

rocky land. It certainly was not made — it is
very rocky and has very old trees.

Q. The Pennsylvania Railroad operation there is not a
mainline operation, is it?

A. It is a branch line just like your line here.

* * * * *
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Q. (By Mr. Gay) I believe you said that you thought the
property — departing from your concept of its natural
beauty, could be used for picnicking and hiking and fishing
and horseback riding and so on. How would you contemplate
carrying out those uses unless some means were provided
to cross the right-of-way of the Southern?

A. Well, T would say that some access across the South-
ern Railroad would be most desirable in order to develop
those uses. I never thought it was not possible to get across
the railroad by one means or another, particularly by
bridges.

Q. Assuming that the approval of the State Corporation

Commission would have to be had for any cross-
page 909 } ing of this property, and assuming that for any

such purpose as you have indicated a grade
crossing would not be permitted, you would be left with the
necessity for an overhead structure, would you not?

A. I would prefer an overhead structure and would recom-
mend such as part of the development plan for this parcel.

Q. You think an overhead structure, for which you cer-
tainly would have to have a clearance adequate to prevent
obstruction to the railroad’s trains, would be a safe means
of having horseback riders and vehicular traffic go over
there?

A. It would be the safest method. That is the method used
in many parks where it is necessary to cross a railroad.

Q. You say that this proposed development, as you under-
stand it, would change the characteristics of the community,
introduce an incompatible use. How far is the present Belle
Isle yard of the Southern from this general neighborhood
that you have described?

* * * * *

page 910 }

* * * * *

A. T am not sure what I said to begin with, but if we
consider the neighborhood begins approximately at about
Twenty-Fourth Street, then the Belle Isle yard property
would be about five blocks, I guess it is to the east of that
— that is, beyond Cowardin Avenue.

Q. Just a moment — when you say the Belle Isle yard
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property — go ahead. I will not interrupt you. You say
five blocks?

A. Doesn’t that answer your question?

Q. I believe it does. What would be your answer to a
similar question in respect to the Coast Line yards?

A. The Coast Line yards? I presume you mean the one
at Cowardin Avenue.

Q. Yes — just above the Southern’s yards.

A. Yes, sir, that would be about the same distance.

Q. Now, from your residence at Thirty-First Street, do
you hear or did you hear up until the last year or so shifting
and other car movements and yard operations at the Belle
Isle yard?

A. We did not hear anything that occurred at
page 911 ] the Belle Isle yard. The first we did hear was
trains on the right-of-way below us.

Q. 'And they were being shifted back and forth, to make
up or break up trains, to go into the Belle Isle yard?

A. We could hear the trains come in and stop, and then
we could hear them being broken up, but they don’t switch
cars in and out of the yard from that far away — simply
the incoming trains as near as I could ascertain, because
there are only two tracks at that point.

Q. But you did hear noises incident to the breaking up
of an incoming train and making up an outgoing train
from the yard?

A. Yes, we could hear those noises.

Q. Have they increased to any extent up to this time?

A. They have increased in the last few years, yes.

Q. In intensity or frequency?

A. We have become more aware of them, now whether
- that is because of intensity or frequency I cannot say.

Q. Your assumption that the plan of the Southern Rail-
road to develop this sixteen acres of land in a manner con-
sistent with what it thinks its public duties require and its

operating needs make necessary would introduce
page 912 ] an incompatible use in this neighborhood —

* * * * *

Q. (By Mr. Gay, continuing) — is predicated upon how
much of a yard operation is contemplated?

* * * * *
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page 913 }

* * * * *

A. T would say that anything more than existing activities
on the railroad would constitute certainly a serious in-
fringement on the residential area, and the more that
activity is increased by the addition of more tracks and
increased operation on the tracks, the more detrimental it
is going to be.

Q. You were asked about spot zoning. I understood you
to say, broadly speaking, it involved an incompatible use
with the surrounding area. Is that a fair statement of what
you said?

A. T don’t recall my exact words but something of that sort.

Q. Does that fairly express the thought you had?

A. T understood that, yes, sir.

* * * * *

page 917 1 Q. (By Mr. Gay) Mr. Tarrant, aside from

the question of noise that might emanate from
any railroad operations on the property, I take it your
principal concern in connection with the idea of a
park of natural beauty would be the view of it that people
along Riverside Drive passing on the drive, and people
who live there, woud have of the area. Is that correct?

A. The view would certainly be an important aspect.

Q. Isn’t it true that so far as the protection of the view
is concerned that some form of screening growth or trees
or woods or some growth could be developed along the north .
line of Riverside Drive or in the area between it and the
Southern Railway tracks that would completely screen the
appearance of this yard from Riverside Drive and the
adjacent houses, and yet permit an adequate view of the
river, equal to what they have now?

A. T don’t believe so, sir. There is already a natural growth
of various trees and undergrowth in that space.

Q. As a matter of fact, at certain seasons of the year
that growth there completely shuts off the view of every-
thing there, does it not?

A. Not completely. There are openings and gaps and there

ought to be along any scenic drive, so you can
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page 918 } get some view of the distance. There need to

be some openings and gaps. In the wintertime,
trees are bare of leaves and you can see through the trees
to the railroad tracks and this clearing on the railroad and
it is in full view of people driving along the drive and the
homes in that area.

Q. If adequate evergreens were placed along there in the
way of a screen, that condition would be prevented, would
it not?

A. If adequate screening could be developed, of course,
it would screen out the railroad yard, but experience shows
it is almost impossible to develop an adequate greenery
screen except with large forest trees and that would ul-
timately screen out the view of the river and the gorge,
which is part of the whole scene.

Q. I think you said you had been on this property in
question.

A. Yes.

Q. Are you sufficiently familiar with it to know how flood
conditions affect it?

A. Yes, I think so.

Q. It is subject to periodic flooding, is it not?

A. Once in a great while there is some partial flooding

of the lowlands, or there was, prior to the filling.
page 919 1 Q. When it is flooded, because of its relation
to this James River gorge that you spoke of, the
water passes through there very rapidly, does it mnot?

A. Tt runs off very quickly because of the fall of the river.
It doesn’t stand.

Q. So there is no basis for any effective comparison of this
area on the river with the upstream portion where the low-
lands are flooded because of the wide diffusion of water and
slowness of its movement, which produces silt and other
deposits, is there?

A. It is not the same, no, sir.

* * * * *

RE-DIRECT EXAMINATION

By Mr. Eichner:

Q. Mr. Tarrant, in answer to questions from Mr. Gay about
the recommendations of the Master Plan based on existing
conditions, would you say this is an accurate statement —.
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that the Master Plan or other plans are based on existing
conditions only?

page 920 1 A. Not existing conditions only, no — mnot
by any means. Existing conditions are only one

of a whole series of circumstances that are taken into ac-

count in devising a land use plan or zoning maps.

* * * * *

page 922 1 Q. (By Mr. Eichner) Will you answer that
question, Mr. Tarrant, with reference to the

Master Plan of 19462

A. Excuse me, but on the Master Plan of 1946, of course,
I had nothing to do with that.

Q. But you are familiar with it?

A. T am familiar with it, yes.

Q. With reference to that, would you say existing con-
ditions were the only consideration upon which these recom-
mendations were based?

* * * * *

A. I read the report of the 1946 plan and found many other
considerations had been taken into account.

Q. (By Mr. Eichner) Did those considerations include
projected future growth?

A. Yes, sir.

Q. Is that also true of the land use plan of 1951 on
which you worked, and the Bartholomew Report of

19572
page 923 1 A. It certainly was so with respect to the
1951 plan on which I worked, and I have found
in the report on the subsequent plan that that plan also
took these other factors into account.

Q. (By Mr. Gay) Did you take into consideration the
future growth and Southern Railway’s need for yard facili-
ties?

A. We did, insofar as we could get any information on
them, and we got none.

* * * * *
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page 925 1 Mr. Eichner: I offer as Exhibits JJ and KK
respectively, the series of photographs taken be-
tween July 30, 1962, and September 5, 1962. These were left
with counsel over the weekend, Your Honor will recall,
and we stipulate it is correctly stated who took these pictures
from the Lee Bridge.
We offer as Defendant’s Exhibit JJ photographs Nos.
1 through 24.

Note: So marked and filed.

Mr. Eichner: We offer as Defendant’s Exhibit KK the
second group of photographs, Nos. 25 through 49 inclusive.

Note: So marked and filed.

* * * * *

page 930 ]

G. GRAHAM LANCASTER,
a witness called by and on behalf of the City, after being
duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:
Q. Please state your full name, age, residence and oc-
cupation.
A. G. Graham Lancaster; sixty-six years old; I live at
3 Glenbrooke Circle East, Richmond.
Q. What is your occupation, sir?
A. T am a partly retired civil engineer.
Q. Party retired? Will you explain that
page 931 ] please?
A. T do some consulting work — no more than
I can help.
Q. State your experience and education.
A. T was graduated from V.PI. as a civil engineer in
1918 and from there I went into the Air Service of the United
States Army and was a Lieutenant in the Air Service.
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After that, I went to work with the C. & O. Railroad Company
in January 1919, and worked for the C. & O. up until about
1949, with the exception of some time spent with govern-
ment construction work and in the Navy.

Q. Mr. Lancaster, will you review your experience with
the C. & O. during that period you have indicated?

A. I started out as a rodman, instrument man, resident
engineer, district engineer, special engineer, assistant to the
chief engineer.

Q. What were your responsibilities in these jobs?

A. T was supervisor of design and construction of facilities
on the railroad.

Q. What kind of facilities, Mr. Lancaster?

A. Yards, tunnels, bridges, buildings, docks, loading facil-
ities, coal-handling plants, grain elevators.

Q. What areas were you working in for the C. & O. —

what geographical areas?
page 932 1 A. I was located in Richmond for the first
two or three years, and at Newport News, Vir-
ginia, Clifton Forge, Chicago, Cincinnati, Huntington, and
back to Richmond.
Q. Did you ever work for the Southern Railway Company?
A. Yes.

Q. When was that?

A. One year prior to going to V.P.I. and two vacation
periods while I was at V.P.I
Q. What kind of work did you do?

A. Rodman and transitman.
Q. What lines of the Southern did you work on?

A. First at Richmond, working on the Danville Division,
and then at Manassas on the line from Manassas to Harrison-
burg.

Q. State your wartime construction experience. Was it
all in the Navy?

A. Yes, I was an officer in the Navy Civil Engineer Corps
attached to Construction Battalion and spent thirteen months
in Iceland building an airport and other Navy facilities,
and then I was moved to the Admiralty Islands where we
built the advance base for the invasion of the Philippine
Islands, and after that was completed I moved to Okinawa
and we built the Navy bases for the invasion forces into

Japan.
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page 933 1 Q. Did you have any commands with the Navy
Civil Engineer Corps?

A. Yes. I was Commanding Officer of the Ninth Construc-
tion Battalion, and Commanding Officer of the Thirty-Fourth
Regiment and Executive Officer of the Eleventh Brigade.

Q. What was your highest Navy rank?

A. Spot-promoted Captain; permanent Commander.

Q. Did you return to the C. & O. after your service in the
Navy?

A. T returned to the C. & O. after the War and built the
coal-handling facilities at Newport News.

Q. What was your title at that time?

A. Assistant Engineer.

Q. And after you retired from the C. & O. in 1949, what
did you do after that?

A. I was employed by the Orinoco Mining Company in
Venezuela.

Q. What was your title with that company?

A. 1 started as chief engineer, promoted to resident mana-
ger and vice president of operations.

Q. Would you describe your experience in Venezuela?

A. Yes. We located, designed and built one hundred and

twenty miles of first class railroad designed for
page 934 1 hauling twenty million tons of iron ore a year,

building mining facilities, houses, docks, offices,
warehouses, water and sewer plants.

Q. What were your responsibilities, if any, in addition
to supervising the construction of this railroad?

A. T transfigured the construction into operation, and
operated the facilities for about a year.

Q. Now when did the Venezuela job end, Mr. Lancaster?

A. Latter part of 1955.

Q. What was your experience after the end of that project?

A. After 1955 I went to Jamaica and was employed by an
aluminum company to design and estimate an aluminum
railroad about thirty-four miles long with facilities for
loading aluminum.

Q. Have you had any other railroad construction ex-
perience after that?

A. I was employed by Trujillo of the Dominican Republic
to design a sugar cane railroad and locate it and make the
estimate of costs.

Q. Were you charged with the construction of that?

A. No, it never was constructed.
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page 935 1 Q. But you designed it?
A. T designed and located it.

Q. Have you had any other experience in any other South
American countries?

A. T was employed by Colonel Perez Jiminez, who was at
that time the President of Venezuela, in designing and
locating an iron ore railroad from the mines at El Tueno
to the Orinoco River, but he was thrown out of the country
and that ended that job.

Q. How long a railroad was that?

A. Eighty-five miles.

Q. How about Peru? Have you had any experience in
Peru? :

A. Yes. T designed a railroad to haul copper concentrate
for the Newmont Mining Company. I designed and located
about a hundred miles, as I recall, and a highway of some
length.

Q. Have you done any consulting work any place in
Richmond since you retired from the C. & 0.7 :

A. Minor jobs. I have done some drafting and survey
work for some local people in my area, and I did some
work for a Pittsburg company for some mining facilities in
Canada.

Q. Mr. Lancaster, I will ask you first to look
page 936 } at Plaintiff’s Exhibit No. 18 on the board, and
ask if you have seen a copy of that?

A. Yes, sir.

Q. Where did you get a copy of that?

A. You gave it to me last Thursday.

Q. And are you familiar with the color keys on here —
what the red and black and yellow lines indicate?

A. Yes.

Q. Would you describe what they indicate, as you under-
stand it?

A. Most of the black lines indicate existing tracks; these
red lines (indicating on map) indicate tracks that were to
replace some abandoned yards in here; the yellow indicates
the property sold, as I understand it, to Reynolds Metals
Company.

Q. Are you familiar with the fact most of the tracks
shown by black lines in the South Richmond yard have been
removed?

A. They have been abandoned.
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* * * * *

page 937 1 A. (Continuing) Some of them have been
abandoned.

Q. (By Mr. Eichner) Have you seen the South Richmond
yard recently?

A. Yes. Last Friday I spent four or five hours walking
over the property.

Q. I call your attention now to Plaintiff’s Exhibit 22
and will ask if you are familiar with that?

A. Yes.

Q. I also gave you a copy of that Thursday?

A. Yes.

Q. Would you indicate by pointing to Plaintiff’s Exhibit
22 what part of it you have personally examined?

A. I walked from the Westover Hills Bridge to Hull
Street and back (indicating on map).

Q. All right. You may resume your seat. I would like to
show you Plaintiff’s Exhibits 16, 24 and 23, and ask if you
are familiar with those documents?

A. Yes, sir.

Q. Did I also give you copies of those last Thursday?

A. Yes, sir.

Q. Are you familiar, Mr. Lancaster, with the 23-page
document which is the prepared testimony of Mr. Mae-

Leod?
page 938 1 A. Yes, sir.

Q. Did you get a copy of that at the same time
you got copies of these other documents?

A. Yes.

Q. Have you studied all of these documents I have just
mentioned ?

A. Yes.

Q. Now, in your opinion, Mr. Lancaster, what are the
factors to be considered in designing a railroad switching
yard or classification yard?

A. The number of trains arriving and departing, the
number of classifications those trains have to be switched to,
and also the interchange problem.

Q. What is the interchange problem?

A. The number of cars to be transferred from one rail-
road to another railroad.

Q. What did you do in the way of analyzing the data
contained in the documents I have just referred to?
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A. Well, I prepared a chart plotting the hours in the
day on one side and the number of cars per train on the
other side, along with the number of cars in each train
during the years 1959, 1960, 1961 and 1962 — the average
number of cars in each train. I have also shown the per-

centage of eighty-car trains for Train No. 56
page 939 } and No. 57. Apparently the other trains did

not have any trains of that length. I have shown
the number of one hundred-car trains in those two trains
for the years 1959, 1960, 1961 and 1962. I have shown the
maximum yearly (daily) average for Sunday, Tuesday,
Thursday, Saturday, Monday, Wednesday and Friday, of
cars arriving and departing, and then I have included the
average for all cars.

Q. What is the source of the data from which you made
these computations?

A. The train arrivals and departing were taken from
two sources — one was Mr. MacLeod’s testimony and the
other was the timetable which you furnished me.

Q. How about the number of cars per train?
A. They were taken from Exhibits 23 and 24.

Q. How on the chart which you have prepared there,
how did you indicate the hours of the day?

A. Well, the hours of the day are indicated along the
top horizontal line showing 12 and 24, which is an entire
day, and the number of cars indicated on the lefthand side,
up and down.

Q. You have indicated at the bottom ‘‘Maximum (yearly)
daily average.’”” What do you mean by the maximum?

A. Well, in each of the years that I have statistics, that
is, 1959 through 1962, I have used the longest train rather
than the average.
page 940 1 Q. You mean the highest average for any
of those years?

A. Yes.

Mr. Eichner: I offer this document as Defendant’s Exhibit
MM.
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* * * * *

Note: Chart which was produced and identified by the
witness was marked Defendant’s Exhibit MM and filed.

Q. (By Mr. Eichner) Looking at Defendant’s Exhibit MM,
Mr. Lancaster, what are the notations ‘‘4 14 hours daily”’
and ‘“2 1% hours daily’’ and so on that are indicated just
below the top of the exhibit?

A. That is the average time interval between trains ar-

riving and departing.
page 942 1 Q. How did you arrive at the average time?
A. T used the arrival and departure time as
stated in Mr. MacLeod’s testimony.

Q. So, for example, for Train No. 56, which is the first
one reading from the left — where have you plotted its
average arrival time?

A. At four o’clock.

Q. And what is that the average of?

A. As I recall, he said it would come in between three
and five.

Q. You may refer to your copy of Mr. MacLeod’s testi-
mony, if you wish.

* %* * * *

Q. (By Mr. Eichner) Looking at Train 56 there, you
relied on testimony it would arrive between three and five
am., I believe you just said?

A. What page is that on?
page 943 1 Q. Referring to page 5 of Mr. MacLeod’s
testimony, the prepared testimony — the last
paragraph on that page.

A. All right.

Q. For Train No. 56 — that’s where you got your average
time?

A. Yes, sir.

Q. And is the same true of the other average arrival
and departure times you plotted on Defendant’s Exhibit
MM?

A. Yes.
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The Court: Mr. Eichner, I am not sure I understand this.
I understand his dot over the arrival here, I take it, that
dot indicates the time in connection with the hours up at
the top, the arrival hours, What does the ‘“LY’’ mean?

The Witness: That is ¢“LV?’’ — leave. It shows arrive and
leave.

Mr. Eichner: Your Honor, ‘““AR’’ is arrive and “LV”’ is
leave.

* * * * *

page 944 1 Q. (By Mr. Eichner) Looking below to the
text where it shows four and a half hours daily
and so on, explain those intervals.
A. On the chart?
Q. Yes.
A. I have shown four and a half hours each day between
the leaving of Train 57 and the arrival of Train 56.
Q. What is your average leaving time for Train 579
A. Eleven-thirty. I found in several places in here — in
this prepared testimony — he says No. 57 left around
eleven-thirty.
Q. And then the next arrival was — ?
A. No. 57 would leave at eleven-thirty and then the next
morning between three and five No. 56 would arrive.
Q. And your interval between those, as shown on Ex-
hibit MM — ?
A. Four and a half hours.
Q. What is the next interval between leaving or arrival
of these trains?
A. The next train leaving would be Train No. 22 and that
would be two and a half hours later daily than the arrival
of Train No. 56.
page 945 1 Q. What is the next interval?
A. The leaving of Train 61 would be two and
a half hours interval on Monday, Wednesday and Friday,
but No. 61 doesn’t run on Tuesday, Thursday and Saturday,
so it would be eight and a half hours between the leaving
of Train No. 22 and the arrival of Train No. 21.
Q. That is on Tuesdays, Thursdays, Saturdays and Sun-
days?
A. Yes.
Q. And the next interval between Train No. 21 and the
next train?
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A. The interval between the arrival of Train No. 21 and
the arrival of Train No. 62 on Tuesdays, Thursdays and
Saturdays would be two and a half hours, but the interval
between the arrival of Train 21 and the leaving of No. 57
would be eight and a half hours on Mondays, Wednesdays,
and Fridays.

Q. Now, Mr. Lancaster, you have referred, I think, to
the number of trains averaging eighty cars or more, and
the number of trains averaging one hundred cars or more.
Would you tell the court how those are indicated on your
Exhibit MM?

A. On the lefthand side opposite the figures eighty. I

don’t think you can read it on the reproduction
page 946 } copy. Train No. 56 in 1959 — these are eighty-

car trains — there were forty-two eighty-car
trains in 1959; in 1960, one hundred and three eighty-car
trains; in 1961, fifty-eight eighty-car trains; 1962, thirteen
eighty-car trains. That is for the first half of 1962.

Q. What was the number of that train?

A. Train No. 56.

Q. What is the dot to the right of those?

A. That’s on the eighty cars or more.

Q. And the dot to the right of those figures you have
described ?

A. Tt is at least eighty cars — not eighty cars or more.
The same applies to the one hundred-car trains.

Q. And the dot to the right of those figures?

A. That is placed opposite the one hundred-car trains.

Q. All right, sir. Coming down to the figures you have
at the bottom, you have ‘‘Maximum (Yearly) Daily Average,
Sunday.’” What is the figure you have there?

A. Two hundred thirteen.

Q. And how was that computed?

A. That was computed from the Southern Railway ex-
hibits, taking the number of cars arriving and dividing by

the number of days, the number of cars arriving
page 947 1 in the year and dividing by the number of days
the train operated.

Q. What number of days did you use for computing that
particular figure?

A. T used three hundred and sixty-five, which is a year,
but I have found this morning this is erroneous. It should
be around three hundred and sixty days. I found the trains
actually didn’t run every day during the year. The exhibit
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shows the train ran a few days too much.

Q. How did you compute the next item *‘T.T.S.?”’

A. That means, Tuesday, Thursday and Saturday —
the same way.

Q. What is the figure there?

A. Two hundred and forty-five cars.

Q. And that is the average per day for those days?

A. Yes.

Q. And “M.W.F.”” means Monday, Wednesday and F'ri-
day?

A. Yes.

Q. Your average number of cars per day on the bottom
there, what is that figure?

A. That’s the average cars per day over the last half
of 1959 to the first half of 1962.

Q. And what is that figure?
page 948 1 A. Two hundred and thirty-nine. That may
be a few cars over that when the figures are

revised to show the actual days the train operated rather
than using the figure three hundred sixty-five.

* * * * *

Q. (By Mr. Eichner) If you used the overall average,
Mr. Lancaster, would your average figures you have com-
puted be higher or lower?

A. Something less.

Q. How about if you used the most recent figures for
the first half of 1962¢

A. They would be considerably less.

Q. Considerably less. Now did you recompute these aver-
ages on the basis of the actual number of trains that ran
per year according to the plaintiff’s exhibits?

A. T am in the middle of doing that. I am just about
done.

* * * * *

page 949 }
* * * * *
Q. What is the parenthetical data under Trains 61 and
6217
A. T have started recomputing. using the actual trains

in the year, and these are the revised figures for these two
trains, which increases it several cars. This was based
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on trains running three times a week continuously through
the year.

Q. You mean, the data outside the parentheses?

A. Yes — and these were based on the actual days the
train ran.

Q. By that you mean the figures in the parentheses?

A. Yes.

Q. (By Mr. Gay) You mean, the number of cars?

A. Yes. That was just done this morning. I haven’t had
time to finish.

The Court: Do I understand from that, Mr. Eichner, the
figures in parentheses are his final figures?
page 950 1 Mr. Eichner: Yes, based on the actual num-
ber of days — three hundred and sixty rather
than three hundred and sixty-five for the year. Before
the testimony is complete I will ask Mr. Lancaster to
complete his computations and add the parenthetical data
to the other figures there.
The Court: I see. Go ahead.

Q. (By Mr. Eichner) Now, Mr. Lancaster, are you fami-
liar with the prepared testimony of Mr. MacLeod stating
the average number of cars per day handled through the
Belle Isle yard is three hundred and seventy-five?

A. Yes, sir.

Q. How does that check with your computations, based
on the railway’s figures?

A. It doesn’t check with what I have computed. He may
have included handling cars twice, but I cannot arrive
at any figure close to that.

Q. Your figure as shown by Exhibit MM — ?

A. Two hundred thirty-nine cars, more or less.

Q. Based on trains running every day as scheduled?

A. Yes, sir.

Q. I understand you will come up with a re-
page 951 1 vised figure shortly?

A. Yes. It will be somewhat higher than what
is shown.

Q. Yes, sir, but now again, if your averages were based
on the overall average for the period July 1959 to June
1962 rather than the highest average, then the figures you
have shown, two hundred thirty-nine average number of
cars handled per day, would that be higher or lower?
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A. That would be somewhat less.

Q. And if you used data for the first half of 1962 only,
would that figure be higher or lower?

A. I don’t know. It depends on the cars. I will have to
look at this. In 1962 there were fewer cars than the average.
In fact, that was the low figure. In fact, 1962 was the low
figure in each instance except on Train No. 57.

Q. Low average daily figure?

A. Yes.

Q. Now after consulting these documents and viewing
the property, Mr. Lancaster, did you prepare any draw-
ings?

A. Yes.

Q. Would you produce what you drew up and describe
them ?

A. Yes — right here.
page 952 1 Q. Which one would you like to discuss first?

A. Well, both of them take more or less the
same amount of discussion. The reason I made two of them
— this drawing here is a straight line diagram of no scale —
it is roughly a lengthwise scale on the horizontal. The scale
is highly distorted in order that you may have the whole
thing before you and look at it at one time.

Q. I notice in the lower righthand corner some initials —

A. My initials are there. I drew it and the young city
engineer named Churchill traced it.

Q. What did Mr. Churchill do other than tracing?

A. That’s all.

Q. Where was the work done?

A. At my house.

Q. Was Mr. Churchill working under your supervision?

A. Yes. I was with him the entire time.

Mr. Eichner: I offer the document entitled ‘‘Line Dia-
gram’’ as Defendant’s Exhibit NN.
The Court: Have you gentlemen seen this?
Mr. Gay: We are looking at it right now.
The Court: Mr. Eichner, did I understand
page 953 1 Exhibit NN which is being offered now, purports
to show this as how it would look if the tracks
were all in a straight line?
Mr. Eichner: No, sir, not at all. T guess you might call

this a schematic drawing. Mr. Lancaster can explain better
than TI.
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The Witness: No. It represents a diagram that is utterly
distorted to scale. It is squeezed together and extended up
and down, so you can visualize the whole yard at one time.

The Court: It has no relation to the actual topography
at all, does it?

The Witness: No. It just shows what tracks can be ex-
tended and how long.

Mr. Eichner: We offer that as Exhibit NN.
Note: So marked and filed.

Q. (By Mr. Eichner) Now, Mr. Lancaster, the other draw-
ilﬁg which you have prepared, do you have the original of
that?

A. Yes, sir.

Q. This is labeled ‘‘Proposed Addition and Extension,
Southern Railway Yards.”” Who drew that?

A. 1 drew that — at least, I drew the extensions and

additions. The balance was traced from the
page 954 1 Southern Railway map which you furnished me.
Q. By Mr. Churchill?

A. No — I did that. I didn’t draw this entire thing. I
traced it myself from the existing tracks as are there now.
I added the extensions and additions I have shown in red
myself, and then the entire thing was traced by Churchill.

Q. Where did you get the existing tracks from?

A. T copied those from the Southern Railway map you
furnished me.

Q. This large map here on the board?

A. Yes, sir.

Q. Referring to Plaintiff’s Exhibit 18.

A. That was used entirely as a basis for the work I have
done.

Mr. Eichner: I offer the last drawing referred to as De-
fendant’s Exhibit OO.

Note: So marked and filed.

* * * * *

Q. (By Mr. Eichner) Now, Mr. Lancaster, would you ex-
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plain these two exhibits, NN and OO, which are
page 955 ] on the board?
A. T think the explanation will be the same for
either one. I see no reason to try to describe both of them.

Q. All right, sir.

A. The existing South Richmond yard is here in this
location (indiecating on drawing) and it does consist of some
bad curves. With the acquisition of this property which
formerly belonged to the Southern from Reynolds Metals
Company, the alignment could be considerably improved
and a lot of central angles eliminated. Six of these tracks
could be extended to the Ninth Street Bridge. Under the
Ninth Street Bridge now there are three tracks but there is
sufficient clearance under the bridge to hold four tracks.

Q. You are referring to Exhibit 00?

A. Yes, sir, the scale drawing. Between the Ninth Street
Bridge and the A. C. L. Railroad. two tracks could be ex-
tended on to the single track tunnel under the Coast Line,
and the classification yard they now use could be extended
on to the west or south, I guess it is.

Q. We have been referring to it as west here.

A. West. There is clearance under the Lee Bridge —
there is a possibility of putting nine tracks under there.

There is one hundred and thirty feet clearance
page 956 } more or less to the track between the arch abut-

ments on Ninth Street Bridge. However, I have
indicated two of the short tracks could be extended and two
of the long tracks could be extended, to give a length of
twenty-five hundred feet approximately, for two or three
of the tracks.

Q. On Exhibit OO0, Mr. Lancaster, how have you indicated
existing tracks, proposed new tracks, and existing tracks
proposed to be relocated or removed?

A. T have shown in red the proposed new tracks. I have
shown in black the existing tracks to remain and in dotted
lines the existing tracks to be shifted or abandoned.

Q. That is the dotted black lines?

A. Yes.

Q. When you refer to the classification yard, you are point-
ing to the Belle Isle yard.

A. I meant them both — the entire thing.

Q. Go ahead, sir.

A. T propose after extending the three tracks in the Belle
Isle yard to extend the switching lead for the same amount
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so the switching lead will be approximately the same length
it is now, or to hold seventy-five cars.

Q. Indicate with a pointer how far you propose to extend
the switching lead?

A. It has to be up here to this point (indicat-
page 957 } ing on drawing), practically to the end of the
property you call the James River property —

maybe a thousand feet from the western end.

Q. Is that on the existing eighty-foot right-of-way?

A. Yes.

Q. Incidentally, how many tracks do you think could be
added to the existing eighty-foot right-of-way?

A. It would accommodate five.

Q. A total of five, you mean?

A. Yes, unless there was a tremendous amount of filling
or cutting to be done and you would have to provide for
that. I don’t think it is here now, but I think you can put
five tracks here the way it is. I haven’t made a survey but
just visually looking at it — in other words, where the land
1s approximately level five tracks could be put on the eighty-
foot right-of-way.

Q. All right, sir. Go ahead.

A. The principal disadvantage I see of this plan is the
fact there is a short piece of single track under the A. C. L.
yard. If that were not there, there would be two running
tracks or a double track from the clear connection with the
mainline over the river to the far west end.

Q. Your plans contemplate keeping a single
page 958 } track through the tunnel under the A. C. L.
line, do they not?

A. Yes, sir.

Q. Referring to the South Richmond yard, do you feel that
your plan could be accomplished without acquiring back
from the Reynolds Metals Company any of that property
which Southern sold them?

A. Yes, but it would still have the undesirable curvature
in the yard.

Q. How could that curvature be eliminated?

A. By the acquisition of part of the land that is now sold
to Reynolds Metals Company.

Q. Is it your opinion that the sale of that land has
materially interfered with the Southern’s capacity for im-
proving its yard?

A. Yes, I believe it has.
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Q. Now, Mr. Lancaster, referring to the South Richmond
yard again, what do you propose there in the way of tracks?

A. Well, we propose to extend — there are at present
four short yard tracks. I propose to extend all four of those
tracks roughly to Ninth Street Bridge and add two additional
tracks.

Q. What would be the total tracks there then?

A. Six.
page 959 } Q. Now would you refer to Defendant’s Ex-
hibit NN, the line diagram, and explain briefly
the tables you have put on that?

A. Well, T have shown for Belle Isle yard the track pro-
posed and the clear length in feet, that is, the part of the
track that would hold cars without interfering with clear-
ances or turnout. Then I have shown the car capacity of
each track, on which I estimated the average car as fifty
feet, which I understand is what the Southern uses. I have
always used forty-five feet myself, which would show con-
siderably more cars.

Q. Would you explain what is in the box on the left?

A. Yard tracks, other than through or thoroughfare or
running tracks, or mainline.

Q. Have you indicated the number of yard tracks in the
sketch of Belle Isle yard on Exhibit NN?

A. Yes.

Q. What are the footage figures indicated up there in the
Belle Isle yard portion of the sketch?

A. That is the clear length in feet.

Q. In other words, the tract number and clear length in
feet are the same in the table and on the sketch?

A. Yes.
page 960 7] Q. Now conﬁnmg yourself to the column
headed ‘‘Car Capacity 50 ft. Cars,”” Mr. Lan-
caster, does that contemplate the existing or proposed
revised capacity of these tracks?

A. That will be the total length of the tracks when and
if extended.

Q. What is the total shown two hundred e1ghty~seven down
there at the bottom of that column?

A. That’s the total capacity of the yard, assuming fifty-
foot cars. The Southern Railway’s map showed the capamty
of the yard to be two hundred and twenty cars, which is an
additional sixty-seven cars provided on the yard. :

Q. As to the existing capacity of the Belle Isle yard, are
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you accepting Mr. MacLeod’s testimony on that?

A. Yes. I roughly checked it and it is right.

Q. All right. Moving on to the box on the right, Defend-
ant’s Exhibit NN, entitled ‘‘South Richmond Yard,”” ex-
plain the figures you have placed in that box?

A. T have shown there main track extension, which would
be a track in the bend to the east of the mainline connection
over the river. The through track extension is a sort of tail
track, and then there is yard track one, two, three and
four. I have shown the total car capacity as proposed, two

hundred and eighteen cars. The Southern Rail-
page 961 } way figures an existing capacity of sixty-five

cars, which would be an additional capacity of
one hundred and fifty-three cars.

Q. Now referring to the box in the center entitled ‘‘Total
Proposed Additional Capacity of Terminal,’’ please tell us
what those various items indicate.

A. That indicates in the Belle Isle yard there are sixty-
seven car-lengths added; in the South Richmond yard there
are one hundred and fifty-three car-lengths added; the
thoroughfare track or running track, ten cars; the switching
lead, seventy-five cars; total additional capacity, three hun-
dred and five cars.

Q. Now on Exhibit NN as well as Exhibit 00, you are
following the same key as to black and red lines, are you?

A. Yes.

Q. The red lines mean what you propose to do?

A. Yes.

* * * * *

A. (Continuing) I would like to change that. They are

not identical. On the diagram there is no indica-

page 962 ] tion of any tracks to be moved or shifted or
abandoned. That is on the line diagram.

Q. (By Mr. Eichner) Are the red lines the same on both —
what they are supposed to indicate?

A. Yes.

Q. What is the track in both the Belle Isle yard and the
South Richmond yard which you have labeled on Defend-
ant’s Exhibit NN and also on Defendant’s Exhibit OO as
a ‘“‘thorofare track?”’

A. What did you ask about it?

Q. What is that track?
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A. That’s the through running track that is not supposed
to be blocked by switching or other movements, and should
be open at all times for through use.

Q. Under this proposed plan, how would the classification
of trains be handled?

A. There is a switching lead provided at the west or
south end of the yard.

Q. Which yard?

A. Belle Isle yard, which is long enough to handle the
longest train that comes in, or more.

Q. (By Mr. Gay) You mean the west side?

A. Yes, sir, the west side.

Q. (By Mr. Eichner) Is that the present
page 963 } switching lead?

A. The present switching lead which is pro-
posed to be extended and it would be approximately the
same track. You could switch two short trains at one time,
or one long train. Tracks Nos. 1, 2 and 3 take care of fifty-
five, fifty-four and forty-seven car-lengths and at any time
these tracks could be extended further to the west, if it was
desired, and if future business would justify it.

Q. On Exhibit OO, Mr. Lancaster, to the left, you have the
notation below the right-of-way ¢‘Present main track to
become side track’’ and you have the mnotation ‘3500 ft.
track extension to become main track.”” Will you explain
those proposals?

A. Well, actually it takes three tracks to do the business
I have planned, and the fact that one of them is now the
switching lead and one is now the main track would not have
any effect. You could build one track on the river side and
then you could use them any way you desired.

Q. How about the testimony to the effect that the line to
West Point which goes across the river on the bridge near the
South Richmond yard runs through the center of these yards?
What are you comments on the problems presented by that?

A. It is unfortunate it does, but I see no
page 964 ] reason they can’t pull the trains coming from

and going to West Point and back them in on
the tail through track or tail main track. The tracks will
be long enough to hold any trains that go to and from West
Point.

Q. Which track is that?

A. The track I have labeled here ‘‘Tail Thorofare Track’’
and ‘‘Tail Main Track.”’
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Q. Is that on the South Richmond yard — Exhibit 0O?

A. Yes.

Q. Your proposal as explained in these two exhibits, Mr.
Lancaster, anticipates considerable use of the South Rich-
mond yard property. Do you feel that the removal of tracks
in that area has contributed to any extent to lessening the
storage capacity of the Richmond terminal of the Southern
Railway?

A. As I understand Mr. MacLeod’s testimony, he says the
principal inadequacy that exists in the yard now is the lack
of storage tracks and classification tracks. If that is a fact,
I propose to add considerable trackage to that, which would
eliminate that objection.

Q. Would you say that the removal that has taken place
in the South Richmond yard of tracks has contributed sub-
stantially —

page 965 1 Mr. Gay: Don’t lead the witness.

The Court: One moment. About the last ques-
tion, Mr. Lancaster, does your proposal envision the reac-
quisition of some of the property sold to Reynolds Metals
Company?

A. Yes, sir.

Q. (By Mr. Eichner) As to reacquisition of that property,
is that necessary to improve the South Richmond yard?

A. Tt is necessary to improve the alignment. It is not
necessary to provide the facilities.

Q. In view of what you have just said, what has been the
effect on the storage capacity of the Richmond terminal of
the Southern Railway of the removal of the tracks on the
old South Richmond yard?

A. Well, it has decreased the storage capacity.

Q. In your opinion, based on vonr exverience and your
examination of the plaintiff’s exhibits you have referred
to, Mr. Lancaster, is the proposal which you have outlined
in Defendant’s Exhibit NN and OO adeauate to serve the
needs of Southern Railway Company in Richmond?

A. Yes.

Q. In your opinion, is the proposal which you have out-

lined adequate to handle a substantial increase
page 966 1 in traffic volume?

A. Yes.

Q. In addition to what vou have outlined in Exhibits OO
and NN, have you any additional recommendation for future
improvements if there should be a great increase in volume
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of traffic?
A. Yes, a double track and third track from the A. C. L.
tunnel.
Q. Do you think you could put three tracks through there?
A. You could put as many tracks as it would justify.

* * * * x

page 967 }

* * * * *

Q. Assuming your yard rebuilt in the fashion which you
have just outlined in Exhibits NN and OO and in your testi-
mony, would the addition of still more tracks on the present
eighty-foot right-of-way to the west offer any additional
improvement?

A. If the traffic would justify it, if it increased enough, it
could probably be a receiving or forwarding track along
the eighty-foot right-of-way to the end of the proposed yard.

Q. You may take your seat if you wish. Referring you
again to the prepared testimony of Mr. MacLeod, page 19,
the last paragraph, you will note Mr. MacLeod said, ‘‘The
immediate needs of the company would require construction
at the present time of two or three tracks,”” and he refers
to track six thousand feet in length from the west end of
the Belle Isle yard to the extreme west end of the Riverside
Drive property — what you have described up there as the
James River property, and the other two tracks, minimum
length of thirty-five hundred feet running the full length
of the James River property. What is your comment on
what those proposed additions would do to solve Southern’s
problems?

A. As T see the Southern’s problem, it is receiving and

forwarding track, and I believe as the yard has
page 968 } been proposed here it will provide those re-

ceiving and forwarding tracks, with the exten-
sion of the passing siding and the extension of the switch-
ing lead which I have provided. I think that would be ade-
quate to serve the needs unless the traffic were markedly
increased.

Q. Your proposals include substantially that same thing,
do they not?

A. One track, yes.
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Q. One track?

A. Yes.

Q. Assuming that the addition were made of the three
tracks as mentioned on pages 19 and 20 of the prepared
testimony, two with a minimum length of thirty-five hundred
feet, and one the length of six thousand feet, could these be
incorporated within the present eighty-foot right-of-way?

A. The present right-of-way will accommodate five tracks.
He proposes to put three. There are two there now.

* * * * *

page 969 1 Q. (By Mr. Eichner) Mr. Lancaster, have you
read the September 11 deposition of Mr. Bros-
nan, President of the Southern Railway?

A. Yes.

Q. You are familiar with what he said in there concerning
the eleven tracks on the James River property or the River-
side Drive property ?

A. Yes.

* * * * *
page 970 }

* * * * *

Q. (By Mr. Eichner) In your opinion, based on experience
and examination of the exhibits and examination of the
property, is it necessary for Southern Railway Company,
to provide efficient economic service, to add eleven tracks
on the sixteen acre James River property?

A. No, not with the traffic at the present time — or with
some increase in the traffic they would probably not need
to.

Q. In your opinion, based on what you know about this
Southern Railway situation here, from the exhibits, do you
think their present facilities are sufficient to provide ade-
quate service in view of their traffic volume you have studied?

A. I think considerable expense could be -saved and a
more efficient operation provided over and above what they
have now.

Q. You think the proposal which you have outlined would
increase the efficiency and economy of the operation in
Richmond?
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A. Yes, I think so.
page 971 1 Q. Do you think the proposal you have out-
lined would provide a more economical and
efficient operation, even anticipating a substantial increase
in traffic?

A. Yes.

Q. In your opinion, is the addition of any tracks to the
north of the present eighty-foot right-of-way and onto the
sixteen acre James River property necessary in order to
enable Southern Railway Company to provide efficient eco-
omic service — any number of tracks?

A. T propose to add one on the right-of-way.

Q. But my question was —

A. Oh, no, I don’t think so.

* * * * *
page 974 1
* * * * *

Note: Brief recess.

Mr. Eichner: Your Honor please, Mr. Lancaster has done
some further computations here and I would like him to add
a couple of items to Defendant’s Exhibit MM.

The Court: Very well.

Q. (By Mr. Eichner) Mr. Lancaster, in Defendant’s Ex-
hibit MM, the figures at the top of Trains 56, 22, 21 and 57,
would you add in parenthesis on that exhibit the average

number of cars shown by computation from the
page 975 } actual number of trains shown to have operated
under each of those?

A. You want me to put that down on here?

Q. Yes, sir.

A. All right.

Note: The witness made additional notations on De-
fendant’s Exhibit MM.

Q. (By Mr. Eichner) Now the figures in parentheses which
you have added on Defendant’s Exhibit MM show the actual

average daily number of cars on each train indicated. Is
that correct?
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A. Yes.

Q. Now, Mr. Lancaster, referring back to Defendant’s
Exhibit OO on the board, I call your attention to the red
line you have drawn for proposed track additions to the
west of the Lee Bridge. Would you review again what use
you propose to be made of those tracks?

A. There will be one track in addition to the present
tracks, which would be used as a switching lead.

Q. Is that labeled ‘‘switching lead’’ on there?

A. Yes.

Q. Otherwise, would it retain the existing tracks?

A. Yes, the existing tracks would remain. I

page 976 1 might answer this way — there are two tracks

there now — one sidetrack and one mainline.

There is proposed to have three tracks there which will be

one mainline, one sidetrack and one switching lead, not
necessarily in that order.

Q. What would be the operation carried out on these three
tracks?

A. The switching lead would be used to the west of the
classification yard, in order to pull a train in there and
switch these cars back to the classification track according
to the number of kinds of classification.

Q. Would the full train come in on this switching lead?

A. Yes, I presume it would.

Q. How far into the Belle Isle yard property would the
train go before stopping and being broken up?

Mr. Gay: I submit that depends on the length of the train.

Q. (By Mr. Eichner, continuing) Assuming a one hundred-
car train.

A. Assuming a one hundred-car train, the end car would
be pushed down into one track and, of course, the whole
train would have to go in to cut one or twenty cars off, pull

the train back to the switch, and so on.
page 977 1 Q. The mainline track, what would that be
used for?

A. The mainline track presumably is not used for class-
ification, but there is a lot of spare time between trains and
it could be used to classify a second train, or the sidetrack.

Q. What would the sidetrack be used for?

- A. T have extended the sidetrack through the entire yard
and called it a through track or thoroughfare track or
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running track — any name you want to call it.

Q. Assuming on the present right-of-way one through
track and one sidetrack, if there was stoppage and storage
of trains and a certain amount of switching and uncoupling
there, would there be any substantial effect under your
proposal in the use of the tracks on the right-of-way west
of the Lee Bridge?

* * * * *

A. The usage would be practically identical with what
they use now, except that the work would extend a little
further to the west.
page 978 1 Q. About how much further?
A. I propose to extend the switching lead
thirty-five hundred feet to hold seventy cars, more or less.

Q. That would be thirty-five hundred feet west of the pres-
ent end of the triple track?

A. Present end of the classification yard.

Q. (By the court) Where would that be in relation to the
western end of the railroad property we are concerned with
here?

A. The switching lead stops approximately here (indicat-
ing on drawing), approximately at the beginning of the
James River property or the east end of the James River
property. I propose to extend the switching lead to the
west end or nearly to the west end.

Q. (By Mr. Eichner) During your years with the C. & O.
Railway, were you familiar with the length of trains the
C. & O. ran in and out and through Richmond?

A. Ten years ago, yes.

Q. Ten years ago? How long were the trains the C. & O.
was running?

A. They were running hundred-car trains with steam
engines.

Q. Do you know how long are the trains they run this

past year?
page 979 1  A. I understand they run more than that, but
I can’t say for sure.

Q. When you were working for the C. & O., did you have
any occasion to lengthen sidings?

A. Yes.

Q. State when you were doing this work and how long the
sidings were approximately?
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A. The sidings were a mile and a half or two miles, more
or less. We figured forty-five feet to a car, and one hundred
and fifty or two hundred feet to the engine, and forty feet to
the caboose and three hundred feet for couplings, and may-
be had a crossing on top of that.

Q. How long would the siding be?

A. Mile and a half.

Q. How many cars would that accommodate?

A. Maybe one hundred and sixty cars.

Q. For what period were you lengthening the sidings to
that extent?

* * * * *

page 980 }

* * * * *

Q. (By Mr. Eichner) Now, Mr. Lancaster, in your opinion
if the Southern Railway Company were to construct an
eleven-track flat switching yard on the sixteen acre James
River property in controversy, either with or without ad-
ditional tracks on the present right-of-way, in view of the
present traffic and a reasonable increase in traffic, if that
were assumed, would it be necessary for the Southern Rail-
way to retain the present Belle Isle yard as a classification
yard? '

* * * * *

A. In all probability, a very efficient classification yard
could be built on the James River property and with that

in view you might be able to abandon some of the
page 981 ] Belle Isle yard.

* * * * *

CROSS EXAMINATION

By Mr. Spain:

Q. Mr. Lancaster, will you tell us approximately how far
east of the western terminus of the James River property
of sixteen acres your proposed lead would stop?

A. Roughly a thousand feet east of the western end (in-
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dicating on drawing).
Q. Now going to Exhibit 22 which I believe we can see
here on the board, you say you are familiar with the Brosnan
testimony of the proposal of an eleven-track flat
page 982 1 yard there?
A. Yes.
Q. Aside from that, what in your opinion would be the
most tracks that could be gotten in that property?
A. T haven’t measured that out there.
Q. Will you do so?
A. (Measuring with scale) It is around two hundred feet.
Q. May I tell you that the testimony is at its widest point
it is two hundred and fifty feet wide?
A. Did you ask me how many tracks could be put on two
hundred and fifty feet?

Q. Yes.
A. Eighteen tracks — seventeen or eighteen tracks.
* * * * *
page 983 } . CROSS EXAMINATION
By Mr. Gay:

Q. Does your last answer contemplate eighteen tracks all
of which would be in the clear?

A. T don’t quite understand that.

Q. You would put eighteen tracks on a two hundred and
fifty foot wide piece of ground — of what length?

A. T will have to measure that. There is room enough
for eighteen tracks crossways.

Q. You mean lengthwise?

A. No, sir, athwartship.

Q. Athwartship on how long a piece of property?

A. You want me to measure that for you?

Q. Yes, sir, because I think without that the answer is
meaningless.

* * * * b 4
page 991 }
* * * * *

Q. T asked you were you treating this area you say you
could put eighteen tracks of two hundred feet in width,
as the width of the yard without regard to the length of the
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area and without regard to the clearance of the tracks?
A. You can put eighteen tracks across there of at least
one foot, but I will have to measure to tell you how long they
would be.
page 992 1 Q. Please do so.

* * * * *

A. (measuring with scale on diagram) About twenty-
four hundred feet.

Q. (By Mr. Gay) Does that give proper allowance for
clearance of cars at the end of each track in the yard?

A. I was just going on rough length. It may vary three
or four hundred feet one way or the other. I have to lay
it out and measure it that way.

Q. You stated that the factors which you considered as
proper considerations in designing a yard, as I understood
your answer, were the number of trains it would have to
accommodate, the number of classifications of cars to be
made, and the number of cars to be transferred to connect-
ing lines. Were those all the factors you had in mind?

A. No — the number of cars on each train.

Q. Now in light of your broad experience, isn’t it a fact
that any classification yard has got to have receiving facili-

ties at one end and delivering facilities at the
page 993 } other?
A. Not necessarily. They could be alongside
— adjacent.

Q. You mean, they could be on either side of the classifica-
tion tracks?

A. Yes, sir.

Q. As distinguished from at either end of the classifica-
tion tracks?

A. Yes, sir. It depends on the topography of the country
you are working in.

Q. That prompts me to ask you is it good railroad con-
struction to have a flat yard or so-called flat shifting yard
constructed at a grade?

A. I don’t quite understand that.

Q. On a grade?

A. On a grade? The grade should be designed so that
when the cars are pushed in they will roll to the end and
stop.

Q. That would be a stub-end yard, would it not?



428 Supreme Court of Appeals of Virginia
G. Graham Lancaster

A. No — the cars are moved on skates and you just move
the skates and go about your business.

Q. You have designed a yard you kick cars into and they
roll to the other end by gravity?

A. Unless you had car riders.

Q. You mean, named cars?
page 994 1 A. Yes.

Q. You couldn’t classify them from the other
end when you roll them out, could you?

A. You can classify on the other end if you had enough
tracks or switching lengths you can get to. You can classify
from both ends with the proper number of tracks.

Q. And adequate lead facilities?

A. And lead facilities.

Q. Your redesign of the South Richmond yard, as I under-
stood you, was to reflect the switching capacity of that area,
was it not?

A. Yes.

Q. And you didn’t visualize its use on any such plan as
you propose as a classification yard?

A. No, sir.

Q. And to use it in the manner you propose would con-
template reacquisition by the company of the property sold
to Reynolds Metals?

A. If it is straight like that, the same capacity could be
provided by missing the Reynolds property, but the yard
would include the undesirable curvature you have there at
the present time.

Q. That is an undesirable feature, even for a storage

yard?
page 995 1 A. Of course.
Q. And you would not construct it on that
basis if it were left to your judgment?

A(i Curves in the yard or curves anywhere are not too
good.

Q. They are dangerous to operation, are they not?

A. Yes, sir, they are dangerous.

Q. And you, as an expert in such matters, would not feel
justified in designing a yard with that feature, would you?

A. No. But the feature exists at present.

Q. T don’t understand to what you refer.

A. The curvature.

Q. The curvature exists today?
A. Yes, sir.
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Q. If you use this South Richmond yard as you have
redesigned it, and you wanted to move out cars standing on
it for storage purposes, if you took them out of the east
end, you would have to operate over Hull Street, would
you not?

page 996 }

A. Yes.

Q. And the larger number of cars or more frequent move-
ments you had to make would be a corresponding interrup-
tion of vehicular traffic on Hull Street, would it not?

A. Yes.

Q. I notice you have introduced two additional tracks to
the west of the South Richmond yard which you contem-
plate could be constructed by an increase in the size of the
tunnel or other open area that the company now uses under
the Ninth Street Bridge. Is that correct?

A. Yes.

Q. East or west?

A. You will have to ask the question again.

* * * * *

A. I haven’t answered that, no. There are two tracks

under the Ninth Street Bridge at present, and I propose to
put four tracks under there.

page 997 1 Q. Do you think that could be constructed
without the acquisition of any additional area

for clearance?

A. T am not quite sure. It might be a little tight clearance
in the rock. You might have to take up some of that in
there where that takes a little more property. I couldn’t
answer that.

Q. How much time did you spend in this area, Mr. Lan-
caster? :

A. Half a day.

Q. When I say ‘‘this area’’ I am directing your attention
to the South Richmond yard.

A. Yes — one half a day. I was there about twelve-thirty
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and stayed until about five o’clock.

Q. Was that the time you walked from the extreme end
of the property to Hull Street?

A. Yes, sir. I have only been there twice. I was there
once before for half an hour.

Q. Is it your opinion that the passage of the mainline
track from Richmond to West Point, which the plat shows
springs out at about the center of the South Richmond
yard, as you redesigned it, would not be an undesirable
feature of it?

A. It would be more desirable if it were not in the

center.
page 998 1 Q. If you had the problem of designing a
storage yard for Southern Railway, would you
pick a spot where it was intersected near the middle of the
mainline track operation?

A. You couldn’t pick your spot there. You have the bridge
over the James River and you can’t change that very well
without considerable expense. You have Hull Street and
you are stuck with that unless you had an overpass for that.
If this is where you are going to build your yard, I think
generally this is the best that can be done. Maybe somebody
else could make it better — I don’t know.

Q. Exhibit OO which you filed is your conception of what
might be done with these facilities?

A. Economically.

Q. But you do regard the presence of the mainline track
running through the middle of this storage facility an un-
desirable feature from the standpoint of the safe and efficient
operation of the yard, do you not?

A. I wouldn’t say it runs through. It runs through the
side and adjoins at the middle.

Q. Look at your Exhibit OO and tell me, in the light of
the legend which you show, the straight black line shows
existing tracks, where you project the existing track in the

area west of the yard through the yard and into
page 999 ] the main track operation to West Point?
A. This is the black line here — for the pres-
ent track (indicating on drawing) —

* * * * *

Q. (By Mr. Gay) Pcint out to the court on the board
there, please, where the mainline track presently enters the
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yard from the west, where it is presently constructed, and
what your plan contemplates doing with it.

* * * + «

A. It enters Belle Isle yard from the west, near Lee
Bridge.

Q. I am asking you solely about the South Richmond
yard.

A. Tt enters South Richmond yard about the center of the
Reynolds Metals property.

Q. You mean, the mainline comes in from the east at that
point?

A. You asked me from the west?
page 1000 1 Q. I asked you from the reverse direction —
from the west. Look at your map where it
comes under the Ninth Street Bridge and see if I understand
correctly — here is the existing track, shown in black lines
(indicating on drawing)?

A. Yes, sir.

Q. Now this is obviously one of the mainline tracks, is it
not?

A. That is correct.

Q. Where do you carry that facility through this yard
and into the curvature that goes over the bridge to the
James River?

A. On the north side.

Q. You cross over the other tracks?

A. No, sir, you don’t cross over. You start at the A. C. L.
tunnel.

Q. You are going to switch the mainline northerly?

A. Yes, sir. The mainline will be the north track.

Q. I see. And then you have three switching leads off of
it, haven’t you, at that point?

A. Three tracks off of that, yes, sir.

Q. Do you regard that as a very desirable condition from

an operating standpoint?
page 1001 1 A. Very desirable — very desirable. I will
have to explain one thing. This map is made
on a one inch equals two hundred feet scale, which is a very
small scale to adequately and properly make a detailed
design of yards.

Q. Did you make any computation to determine the degree

of curvature in the two curves or the extended reverse cur-
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vature that your plan contemplates?

A. No, I have no reverse curve.

Q. Aren’t those two curves which your plan visualizes
reverse to each other?

A. That’s not the definition of a reverse curve.

Q. I will ask you to please just answer my question. The
reporter will read it to you.

Note: The last question was read by the reporter.

A. Yes.

Q. Do you regard that as a desirable and safe type of
railroad construction?

A. Tt would be better if it wasn’t there, but it is perfectly
safe to operate it as I have shown.

Q. With the attendant risk of operation you have men-
tioned?

A. All operations have risk.
page 1002 ]} Q. And a yard operated on a reverse curve
would have peculiar risk, would it not?

A. T think that would have some risk, yes.

Q. Did you make any computations in laying out this so-
called South Richmond switching yard of the degree of
curvature it reflects in these two curves?

A. No, I didn’t measure that, but it is about a eight to
twelve degree curve. I am guessing. The turnouts are
probably twelve degree curves — no more than that.

Q. Do you know whether there is any present grade in
that yard?

A. No, sir, I don’t know what the grade is.

* * * * *

Q. (By Mr. Gay) I am speaking, of course, of the South
Richmond yard.
A. T don’t know what the grade on any of your tracks
is. It is not too much — at least it didn’t look like much.
Q. Moving westwardly on this Exhibit 0O, I believe you
stated there was a one hundred and thirty foot
page 1003 } clearance at the west throat of the Belle Isle
yvard under the present Lee Bridge.
A. T didn’t say that exactly. I said it was one hundred
and thirty feet of normal to the tracks. It is one hundred
and eighty-five feet from abutments along that bridge.

%\Tormal to the tracks would be about one hundred and thirty
eet.
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Q. When you say ‘‘normal to the tracks’’ you mean that
much free area on which tracks could be constructed, do
you?

A. Yes, sir.

Q. From that point west on your Exhibit OO, I notice
you projected, as shown in red lines, two tracks that run —
for the present line of my examination — to what is shown
on the plat as ‘““present switching lead.”’ Is that correct?

A. Yes, sir.

Q. Is the track nearest the river the mainline track as
extended from the South Richmond yard and under the
Coast Line abutment through this yard?

A. That is proposed to be the mainline.

Q. That is what you propose as a mainline track?

A. Yes, sir.

Q. That track that we are now talking about

page 1004 7 — it is the one nearest the river shown in red

as projected all the way along your exhibit
up to that point, which would scale about four or five hundred
feet from the west end of the subject property —
About nine hundred feet. '
Nine hundred feet, you say?
. Yes, sir.
That would be the mainline operation?
. Yes, that was proposed to be the mainline.
Under your proposed plan?
. Yes, sir.
. Which of the two tracks shown with a black line for
the distance from the point marked ‘‘present switching
lead’’ is the present mainline track?

A. The one to the north.

Q. The one nearest the river?

A. Yes.

Q. And as I read your map you said the present main
track is to become a side track?

A. Yes, sir.

Q. And the present sidetrack, which is southerly of those
tracks, is to become a switching lead?

A. Yes, sir.

Q. And that extends, does it not, practically

oPOPOPOR



434 Supreme Court of Appeals of Virginia
G. Graham Lancaster

page 1005 } to the end of the property in the west?
A. Tt extends further than that.

Q. You are looking at the east. I am talking about the
west.

A. Tt extends to about nine hundred feet east of the end of
the property.

Q. You gave me that distance in respeet to what you
proposed as the main track extending nearest the river.

A. That’s the same distance.

Q. Well, doesn’t the southernmost of these three tracks
which you indicate on here as ‘‘present side track to be-
come switching lead’” — doesn’t that extend up to within
less than two hundred feet from the end of the property?

A. Yes, sir.

Q. So, under your plan, if it is feasible from an operating
standpoint, you contemplate the use of that track for switch-
ing purposes to move cars into the Belle Isle yard?

A. Yes, sir.

Q. Does that theory of design conform with what is
generally accepted as a properly designed yard, namely, a
receiving track, classification tracks and a delivery track
facility? A

A. Somewhat. You will have three tracks in the right-of-

way at this point. You could use them inter-
page 1006 } changeably as receiving or forwarding tracks,

due to the fact you have considerable time be-
tween scheduled trains. It is no reason that either one of
these lines couldn’t be used interchangeably — mainline,
sidetrack and switching lead.

Q. And all three of them extend — one of them, which is
designated in red as a thirty-five hundred foot track exten-
sion which is to become the mainline, would go alongside
the property in question within nine hundred feet of its
western end. Is that correct?

A. Yes, sir.

Q. And the present main track, which you say would
become a sidetrack, that goes throughout the whole length
of the property?

A. Up to within a hundred feet or so.

Q. I am talking about the middle track — the present
main track that runs the whole length of the property.

A. Within two hundred feet of the western end.

Q. There is one track there now that goes the whole length
of the property.
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A. That would be the main track.

Q. That would be the main track?

A. Yes, sir.

Q. And that, you say, would be a facility usable for mak-

ing up trains?
page 1007 7 A. No, sir, I said for receiving and forward-
ing trains. ‘

Q. Which is an essential incident of a yard operation, is
it not?

A. Yes, sir.

Q. Mr. Lancaster, I want to read to you from Article 5,
Section 39-12, subparagraph 9 of the zoning ordinance of
the City of Richmond, as amended, now in force.

The Court: What exhibit is that?

Mr. Eichner: Exhibit T.

Q. (By Mr. Gay, continuing) I quote:

“‘Right-of-way and easements for public transportation
and public utilities, but not including railroad yards or yards
for marshalling or classifying railroad ecars, tracks for .
storage or parking of railroad cars or trains of cars.”’

Would you tell the court whether, in your opinion, as an

expert in such matters, what you have proposed would come

within the language of the ordinance I have just read you?
A. Yes, it would.

Mr. Gay: Your Honor, I move that all of
page 1008 1} this testimony be stricken out, in view of the
last answer of the witness.

Mr. Eichner: The form of the question was designed to
make him answer as to whether this came within the right-
of-way. I submit it was confusing to the witness.

The Court: I will overrule the objection at this time. This
was the December ordinance you were reading from? If, in
fact, that ordinance might be held invalid, we still have the
problem of the language in the earlier ordinance that per-
mitted the use of rights-of-way — I forget the exact language

— but I think the court has to come to a determination of

the meaning of that language, depending on what counsel
has to say in their briefs and the evidence, but I will over-
rule the objection at this time. If it develops that the plan
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that this witness has proposed is in fact an illegal operation

under the language of the previous ordinances, then it is

entirely possible your objection might be good, but I do

not feel I can pass on that at this time. I will overrule you
at this time.

page 1009 } Mr. Gay: We respectfully take an exception
to Your Honor’s ruling.

Q. (By Mr. Gay) I believe you stated in answer to coun-
sel’s question in connection with your general consideration
of the adequacy of the present facilities that five tracks
might be constructed on the existing right-of-way. Is that
correct? ,

A. I stipulated if it was level.

Q. Assuming that the eighty-foot right-of-way which ex-
tends westerly from Belle Isle yard past the subject prop-
erty is on a comparatively level grade, is that your answer
to my question?

A. Yes, it is physically possible to build five tracks you
could operate trains on within the eighty-foot right-of-way.

Q. You say you walked this right-of-way both ways?

A. Yes, sir.

Q. And in the light of that observation you express the
opinion that the eighty-foot right-of-way is adequate to
construet five tracks?

A. Generally, yes. I didn’t make a minute survey, but in
general terms it could be put there. There may be some

cuts or fills that have to be put on the south

page 1010 } side, but on the north side it is already filled.
Q. To just what conditions in the South
Richmond yard did you direct your thought when you said
that rearrangement could be made of the company’s facili-
ties there without reacquiring the Reynolds Metals property?

A. What T meant by that was the same yard capacity
could be provided as I now propose with reduction in curva-
ture, by increasing the curvature and not reacquiring the
land from Reynolds Metals. It would be more curvature
than exists on my proposed plan but not any more than
exists presently.

Q. To put it a little differently, it would be more of a
reverse curve in the tracks, would it not?

A. Three curves there — two going one way and one going
the other.

Q. That is worse than a reverse curve, is it not?
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A. We call a reverse curve one that goes one way and
runs directly into another curve going the other way, with
no appreciable space in between.
Q. How do you feel that the sale to the Reynolds Metals
Company of this property materially affected the company’s
use of this land for yard storage facilities?
A. T feel that if the capacity of the yard has
page 1011 } to be increased, you could design a much better
layout by taking a corner of the property that

the Reynolds Metals Company now owns.

Q. In your opinion, is it desirable or undesirable to have
your storage yard adjacent or immediately connected with
your classification yard?

* * * * *

A. I don’t see that that’s too important. Your storage
yard should be in a location where the least amount of switch-
ing would be involved.

Q. To the extent that it is separated from connection
with one end or the other of your classification yard, it
loses its usefulness as a storage yard, does it not?

A. I don’t think so. You don’t switch any to the South
Richmond yard as a classification yard at the present time,
and in Mr. MacLeod’s testimony he said the principal in-
adequacy of the South Richmond yard now is the fact that
there are not enough storage tracks and not enough storage
room. Taking this in view I have redesigned the yard so
there will be adequate storage room in the South Richmond
yard.

Q. The yard is in its present location and
page 1012 ] nothing can change that.
A. That’s right.

Q. In your opinion, as an experienced engineer, is it a
desirable thing to develop your storage facilities at a point
substantially away from your classification facilities?

A. No it isn’t. If you have a big field and plenty of room
to build it, you couldn’t build it like this.

Q. I see. As I understood, you visualized the Southern’s
problem in South Richmond as involving receiving and for-
warding tracks. I think that’s what you said.

A. And classification.

Q. Well, the receiving and forwarding facilities are usable
in connection with the classification yard, are they not?
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A. Yes, sir.

Q. Is it, in your opinion, a sound engineering approach
to the best use of the Belle Isle yard to have the receiving
fla;cilities projected west of Lee Bridge as you have designed
them?

A. Yes, with the amount of traffic you have at the present
time.

Q. Yet, the forwarding and storage facilities that you
visualize would be east of the Belle Isle yard on the present

South Richmond, yard, would they not?
page 1013 } A. They could be on the thoroughfare track

or on yard track No. 1. It doesn’t necessarily
have to be the entire yard. With yard track No. 1 and yard
track No. 2 it would be easy to switch.

Q. What is the purpose of showing six tracks if you don’t
think they would be necessary or desirable in connection
with the company’s needs?

Mr. Eichner: Where are the six tracks?
Mr. Gay: In the South Richmond yard — that’s what I
am talking about.

A. In connection with railroad operation, there are many
more cars you have to handle that are not in through train
operation — extra cars and camp cars and work equipment.
I saw no other place to put these — and besides it might be
desirable to have some excess storage capacity.

Q. Is this South Richmond yard as you redesigned it in-
tended to take care of that type of car?

A. As 1T have redesigned the South Richmond yard it
gives storage over and above what you have need for at
the present time.

Q. Insofar as you would use this as a storage yard for
cars moving in and out of Richmond, in the ordinary sense

of the word, to carry freight, you would have
page 1014 } to carry them from the classification yard east-

wardly into it, and then when you would want
to take them back out, you would have to go back to the
South Richmond yard and bring them back into the class-
ification yard, would you not?

A. That’s exactly right, yes.

Q. Do you regard that as either an economical or sound
engineering practice?

A. Tt is the best you can do.
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Q. To the extent that the company would want to use these
facilities to the west of Lee Bridge for storage, that difficulty
could be obviated, could it not?

* * * * *
page 1015 }

* * * * *

A. You refer to ‘“these facilities’’ and that confuses me.

Q. (By Mr. Gay) Change it to ‘‘its facilities.”’

A. T don’t know how you could help that. I don’t know how
you could rearrange it.

Q. We will let it go. I do not consider that an answer to
my question, but we will pass on. You have stated, in your
opinion it was not necessary for the company to utilize this
sixteen acres for the construction of additional facilities.
Would you think there might be an honest difference of
opinion on the part of management and yourself in that
respect?

A. Of course.

Q. Have you any reason to question the honesty and judg-
ment of the Southern Railway in atttempting to develop
this property?

A. None at all.
page 1016 1 Q. Is it fair to assume in your opinion in
deciding upon this plan they did so in the light
of what they regarded as the best interests of the company“?

A. T think they did.

* * * * *

page 1018 }

By Mr. Gay:

Q. Let’s come back a minute, now, please, Mr. Lancaster,
to your graphs or statistical comparisons, Exhibit MM. You
have shown on this exhibit the Southern Railway’s Belle
Isle yard averages three hundred and seventy-five cars per
day. I take it you referred to the sentence in Mr. MacLeod’s
testimony, ‘‘The average number of cars —.”’
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Mr. Eichner: What page?

Q. (By Mr. Gay, continuing) This is on page 9. ‘‘The
average number of cars handled daily at Belle Isle is 375
cars.”” And your computations you arrived at an average
figure of two hundred and thirty-nine cars per day. Is that
correct?

A. Yes.

Q. Now in computing your average, did you consider
anything but the cars arriving in Richmond and those leav-
ing Richmond?

A. Yes, sir.

Q. What else did you consider?
page 1019 } A. The interchange and the through trains.
Q. Just the through trains?

A. No. I considered those arriving and leaving on these
trains, as shown in the exhibit.

Q. Arrivals, departures and interchanges?

A. Yes.

Q. Of the trains numbered as shown on your exhibit?

A. Yes.

Q. Did you consider any cars handled in shifting opera-
tions in and out of Belle Isle yard?

A. No, sir. !

Q. Did you have access to information that might have
enabled you to include that number of cars in determining
your average?

A. T had access to these three exhibits — No. 23 and 16
and, I believe, No. 24. That was the only access I had. I don’t
know how many cars were handled more than once.

Q. To the extent that cars were handled more than once
in shifting operations in and out of Belle Isle yard or into
the so-called South Richmond yard, the averages are not
comparable, are they?

A. My averages are these — the averages of the trains

arriving — all cars arriving and leaving Rich-
page 1020 } mond. Any additional switchings of those trains
were not included in the averages.

Q. So that the difference between two hundred and thirty-
nine and three hundred and seventy-five could conceivably
be made up by the tvpe of operation you did not include?

A. Probably so. I mean, I know somewhere he might have
included cars handled more than once.

Q. Do you know how many shifting engines are used in the
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company’s operations in the city?

A. I don’t know for a fact. No, I don’t know that for a
fact.

Q. Would you explain a little more clearly to me the two
little tabulations appearing on the lefthand side about the
middle of Exhibit MM? The abreviations on my copy are
not intelligible and I want to know what that purports to
show.

A. That shows the number of trains in each year that were
eighty-cars or more.

Q. In other words, on Train No. 59 there were forty-two?

A. No, sir, in the year 1959 —

Q. There were forty-two such trains?

A. Yes, sir. :
page 1021 7 Q. And so on down the tabulation throug
19627

A. Yes, sir.

Q. For the first half of 1962, I take it?

A. The last half of 1959, full 1960, full 1961, first half of
1962.

Q. And the next set of figures contains comparable data
in respect to one hundred-car trains?

A. Yes, sir.

Q. Are you sufficiently familiar with inbound or outbound
traffic into Richmond to be able to testify to the extent to
which cars have to be classified and the number of class-
ification tracks that might be necessary to meet the traffic
demands in and out of Richmond?

A. T know generally how many classifications you have,
as stated in Mr. MacLeod’s testimony. I knew the inter-
change tracks were there and I knew how many there were
and from that I generally assumed the tracks were more
than sufficient, particularly with some short tracks which
are desirable for a classification yard as well as long tracks.

Q. To take an illustration, one of these eighty-car trains
that came into Richmond in 1959 — where under your
design of the classification yard layout on your Exhibit OO
would you handle those cars?

A. You want me to describe it from the time
page 1022 1 the train pulls in?
Q. Yes, sir, I do.

A. The train would probably pull in on any one of the
three tracks to the west of the yard. It could pull in on the
mainline, it could pull in on the switching lead, or it could
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pull in on the sidetrack. If that train had eighty cars —
very few of them had eighty cars but we will assume it had
eighty cars in it —

Q. That’s what I asked you to assume.

A. There would probably be classification for the inter-
change tracks, maybe three or four classifications for the
three or four yards north of the river — I don’t recall the
names of the yards now but at least three or four for those
— you would probably have a classification for the old
freight house. It would depend on the length of those cuts
which tracks you would pull into. If you had short cuts you
would use the short tracks; if you had long cuts you would
use the long tracks. From that general information I deter-
mined the number and length of the classification tracks in
the Belle Isle yard were ample.

Q. Take the reverse operation — where would you as-
semble your train of cars originating from connections from
the Fourteenth Street freight yard, the Twenty-Eighth

Street freight yard, and what is generally
page 1023 } spoken of as the ¢‘ship yard?”’

A. Depending on the time between arriving
and departing trains, it would depend on where you would
put them. You could take them up into the South Richmond
yard or you could pull them out on the receiving tracks. As
I said before, the three main tracks west of Belle Isle yard
could be used interchangeably for receiving and forwarding,
depending on the time of day and the interval between trains.
There are several places you could put them.

Q. The time element permitting, your plan contemplates
or at least permits the use of the three tracks west of Belle
Isle as a forwarding yard as well as a receiving yard?

A. Yes, sir.

Q. What would you do with the trains coming in from
West Point? Where would you receive them and classify
them with respect to where they were going?

A. The trains from West Point could be pulled in on the
mainline over the river on the bridge and, as I recall, they
are about sixty-car lengths and they could be pulled in on
the mainline and backed into the extension to the thorough-
fare track or the extension to the mainline and there await
such time as to switch the trains or classify the trains. The

train would have to be pulled back ‘‘plumb”’
page 1024 } through the thoroughfare track to the west end.

Q. You would carry it through the Belle Isle



Southern Railway Company v. City of Richmond, et al. 443
G. Graham Lancaster

yard, and then pull it all the way back?

A. Yes. Switching from the east end in the Belle Isle
yard would be permissible only at certain times due to the
fact that is a single track through the A. C. L. tunnel. Trains
could be switched on the east end of this yard at times, but
other times they could not be, due to the fact they would
block the main track.

Q. Was it your purpose in referring to these one hundred
%nd s(i)xty—car trains which you said were operated by the
.& 0. —
A. T was asked the question, sir.
Q. What was the question you were asked, if you recall it?
A. T don’t recall. T was asked the length of trains that were
handled by steam engines on the C. & O. during my days
with the railroad, as I recall it. I am not so sure that’s right.
Q. Isn’t it a fact trains of one hundred and sixty ecars
could be handled on the C. & O. Railroad because of the
grade factor that is favorable towards eastbound movement?
A. Yes, that’s a fact but they do handle long trains over
the other side of the mountains. The length
page 1025 } of train any engine can haul depends on the
tractive effort of the engine and the grade.
Q. You can handle a lot more cars on a zero grade than
on a three percent grade?
A. Generally it is how many cars you get started.

Q. As a practical matter, though, and speaking generally
in its relation to the length of trains presently operated on
railroads, is it not a fact that dieselization of locomotive
power has greatly increased the capacity of railroads to
haul long trains?

A. Tt has increased the capacity and cut down the expense.
I think the expense is just about as much a part of that as
anything else.

Q. It has proved capable, hasn’t it?

A. It has proved capable. You can keep adding units to
diesels. If you add another unit to steam, you have to have
another crew. Of course, with steam you could add as much
as you do to diesels, but it wouldn’t be economiecal.

Q. As an experienced engineer you would not advise that
kind of operation, would you?

A. No, sir.
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Q. I understood you to refer to your Exhibit NN as being
a diagram distorted to scale. How do the
page 1926 } lengths of the fifteen tracks that you have em-
bodied in your sketch of the Belle Isle yard
compare with the length of the existing tracks in the yard?

A. They are longer — generally the ones shown in red are
longer.

Q. Are the others the same?

A. The ones in black are the same. I have shown the ex-
tensions to the yards by red pencil. Where there is no red,
the tracks remain the same as the present system.

Q. Have you made any computations of the lineal trackage
that would have to be added to these combined facilities if
your plan, Exhibit OO, were put into effect?

A. No — except we could take the lengths as shown in
the chart and to that distance from the point of switching

clearance would have to be added in each case. It could be
done, but I didn’t do that.

* * * * *

page 1027 7 RICHARD A. CHANDLER,
a witness called by and on behalf of the City,
after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Eichner:

Q. State your name, residence and occupation.

A. Richard A. Chandler, 5005 West Franklin Street; As-
sessor of Real Estate for the City of Richmond.

Q. How long have you been Assessor of Real Estate for
the City of Richmond?

A. T have been Assessor since 1956.

Q. State briefly your education and work experience.

A. T am a graduate of the University of Richmond with a
degree in Economics and have done several years of graduate
work in Real Estate and Finance. I started work with the
Prudential Insurance Company in the Mortgage Loan and
Real Estate Investment Department, until 1950 when T came
with the city as a Real Estate Appraiser, and advanced from
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Real Estate Appraiser to Deputy Assessor and
page 1028 } then to Assessor. There was a two-year interval

in which I was recalled, due to the Korean War,
and spent those two years at sea.

Q. To cut this short a bit, I hand you a two-page type-
written document and ask you if that is a summary of your
qualifications you have prepared at my request?

A. Yes, sir.

Mr. Eichner: I offer that as the next city exhibit.
Note: Marked Defendant’s Exhibit No. PP and filed.
The exhibit reads as follows:

«QUALIFICATIONS
OF
RICHARD A. CHANDLER

“‘ Experience:

““Twelve years experience in real estate including apprais-
ing, mortgage loans, supervisor appraiser, teaching and as-
sessment administration. Appraisals made include residen-
tial, apartments, commercial, office buildings and industrial

properties.

page 1029 17  ¢“1948-50 Mortgage Loans, Mortgage Loan
and Real Estate Investment Department, Pru-
dential Insurance Company, Richmond, Virginia

¢¢1950-56 Appraiser and Deputy Assessor, Office of Asses-
sor of Real Estate, Richmond, Virginia

““Since 1956 Assessor of Real Estate, Office of Assessor of
Real Estate, Richmond, Virginia

““Since 1958 Instructor and Lecturer for Assessor’s Schools
at University of Virginia, University of Maryland, University
of Minnesota, University of Georgia and International Con-
ferences on Assessment Administration

¢‘Since 1960 Instructor in Real Estate and Real Estate Ap-
praisals, Richmond Professional Institute of College of Wil-
liam and Mary

¢« Author of several professionl articles published by the
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International Association of Assessing Officers
page 1030 } and the Appraisal Institute of Canada: ‘De-

monstration Appraisal of a Warchouse.” 1958;
‘Use of Capitalized Income to Determine Assessed Values,’
1959; ‘Market Value and Equity Every Year,” 1960

““ Education:

““Graduate of University of Richmond, with B. A. ‘‘Post
graduate courses at University of Richmond in Real Estate
and Finance leading to M. S. (1 year).

““Completed Real Estate Appraisal Course I and Course
JI of the American Institute of Real Estate Appraisers at
Harvard University and Syracuse University respectively.

“Clientele:
“City of Richmond, Virginia
“Morton G. Thalhimer, Inc., Richmond, Virginia

“‘International Association of Assessing Offices, Chicago,
Illinois

h ‘.Virginia Association of Assessing Officers, Richmond, Vir-
ginia.

““Various individuals.

page 1031 } “Membership:

“‘Senior member, International Society of

Residential Appraisers; Chalrman Admission’s Committee,
Richmond Chapter

‘“‘Executive Board, International Association of Assessing
Officers

““President, Virginia Association of Assessing Officers

‘¢ Affiliate member of the Real Estate Board of Richmond,
Virginia.”’

Q. (By Mr. Eichner) Now, Mr. Chandler, are you familiar
with the area between Twenty-Second and Forty-Second
Street on Riverside Drive, and other areas shown on Inter-
veners’ Exhibits A-15 and A-16?

A. Yes, sir, I am.

Q. Do you have any idea why those particular properties
were chosen for preparation and exhibit in this case?

A. I believe these were all the properties — not all of
them, but the ones we could get shots of from the Riverside
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Drive area. They were the ones we felt might be
page 1032 } affected by the installation of a railroad yard
in this area.
Q. Do you have a map showing those properties which you
feel are within the area which might be affected?
A. Yes, sir, I do.
Q. In what manner have you indicated on that map the
properties studied?
A. On this map we have put the house number and our file
number of the block within which the properties are. The
house numbers are put in red ink.

Mr. Eichner: Your Honor please, we offer that as City
Exhibit QQ.

Note: Map consisting of two sheets, stapled together,
marked Defendant’s Exhibit QQ and filed.

Q. (By Mr. Eichner) How did you happen to choose these
particular properties shown on Exhibit QQ?

A. They were in our estimate, a conservative estimate, of
the homes that would be affected by a switching yard or
marshaling yard in the area between Twenty-Sixth and Forty-
Second Streets.

Q. And back how far?

A. We didn’t go back any further than one block south of

Riverside Drive in order to remain conservative.
page 1033 7 Q. Have you read the prepared testimony of

Mr. MacLeod, those portions concerning the im-
mediately proposed facilities?

A. Yes, sir.

Q. Have you read that portion of the deposition of Mr.
Brosnan relating to the proposal to establish an eleven-track
switching yard?

A. Yes, sir.

Q. Do you have any personal familiarity with the sound
or other effects of a railroad yard?

A. Well, as a child I grew up on Church Hill and the Fulton
Yard, as we called it, is about a mile or a mile and a half
from the area I grew up in — Chimborazo Park on Church
Hill — and the noises we are familiar with are simply the
clanging together of cars as they are switched and the bull-
horns or loud speaker system and, of course, the engine
signals.
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page 1034 }

* * * * *

Q. (By Mr. Eichner) Mr. Chandler, what in your opinion

would be the effect on values of the properties indicated on

Exhibit QQ of the addition of eleven tracks on

page 1035 } the railway property between its right-of-way

and the James River, with which you are famil-

iar, in the conduct of railroad switching operations and the

movements of cars on those tracks without regard to limit
as to time of day as to its operation?

A. There would be on those properties certainly a lessening
in value. We happen to call it depreciation. It is a form of
accrued depreciation which we call economic obsolescence.

Q. Are you familiar with these textbooks which were men-
tioned earlier in the trial — first, ‘‘The Appraisal of Real
Estate’’ by the American Institute of Real Estate Appraisers?

A. Yes, sir.

Q. I refer you, Mr. Chandler, to page 204 of that book, and
ask if you will read the portion entitled ‘‘Components of
Depreciation?”’

Mr. Gay: Aren’t we just offering cumulative evidence?
Prior witnesses have read from the Encyclopedia and also
this textbook.

Q. (By Mr. Eichner) Did you hear the portions read by
the previous witness?
A. Either Mr. Bagby or Mr. Thalhimer.
Q. Do you agree with the statements contained
page 1036 } in the portions quoted by those witnesses?
A. Yes, sir, I do.
Q. How about the volume entitled ‘‘Encyclopedia of Real
Estate Appraising’’ — are you familiar with that book?
A. Yes, sir. '
Q. Did you hear the portions which were read the other
day?
A. T heard Mr. Bagby.
Q. Can you agree with the conclusions of that text on pages
162, 163 and 164 ?
A. Yes, sir, I certainly do.
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* * * * *

Q. (By Mr. Eichner) What kind of obsolescence did you
say this depreciation was called?

A. Economic obsolescence, which is a form of

page 1037 ] accrued depreciation, which is normally caused

by things extraneous to the property or outside

the property itself. Economic obsolescence is created by
inharmonious uses, people or property.

Q. Is the railroad use proposed, which I have described,
in your opinion such an inharmonious use?

A. A railroad yard in this area would certainly be an
inharmonious use to the neighborhood in general.

Q. Referring again to the testimony of Mr. MacLeod and
the proposed immediate addition of two or three tracks and
the conduct of railroad operations on these additional tracks
without regard to time of day, in your opinion would that
have any effect on the properties indicated on Exhibit QQ?

A. Yes, sir, the effect would be approximately the same.
There would still be economic obsolescence present — the
mere existence of a yard there — and there would be a lessen-
ing of value of the properties we have marked on the maps.

Q. Would it make any difference how many tracks were
added to the railroad property?

A. Not to any measurable degree, so long as the switching
operation was being conducted. It would be hard to draw a

distinction between three and eleven tracks as

page 1038 } to how much the property has lessened in value.

Q. Would the extent to which use was made of

these tracks make any difference as far as the degree of
economic obsolescence you expect to occur?

A. If the tracks were put in and were not used at all, there
is a possibility that economic obsolescence may not be so
severe all at once, but the very existence of them there would
create such a doubt in<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>