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MOTION FOR
JUDGMENT

t u
0 Q.

N._.

~i.
.. _.,

:1

:I.

r ! I TO THE HONORABLE JUDGE OF SAID COURT:

~

r

=

: •

j

!

. .

~ 1

~~:

The undersigned, Matthew Jo Sayers~ hereby respectfully moves the

~
~
-,., . .;. ~~ -~ ;j F Construction Company an Alabama Corporation doing business in Virginia
I ~~ I! as APEX Construction Company, Colonial Natural Gas Company, and Bank of
!

1.1

Circuit Court of the County of Pulaski, Vtrginia 1 f..or a judgment against H and

'

1

-t~

r"'\....._"1_:.:

~

! :!Ili Virginia -

i

~

Southwest, Trustee, jointly and severally, in the sum of Fifty

Jl Thousand Dollars ($50, 000. 00) for injuries and damages suffered by the plaintiff
.

• .

~.';. ·;i

i,·l by the negligence of the defendants in the manner following, to-wit:_ ·
-·· i
8 .- ;: ~=' :1!I
(1) That on the 9th day of February, 1975 at approximately 7:00
!! ~ . ~ ~

=

·~c

1

r) •

~ ~ :~ ;='~~~! 0 clock p.M. I the undersigned, Matthew

:
uc.; \n"<"():
..~ ._; ;
of-•

.E ~

·; :. Village

1

r. Sayers

I

a resident of Macglll

was walking along a commonly used path toward Kenneth Lee Davis •
.

..

~: · home at 93 Floyd Lane in Mac gill Village; that plaintiff had just left Floyd Lane
-a<
.
~ ~~ l and was following the path between the Davis and Unkous apartments when he

~. - ~ ~ ,!! J~ ;fell in a
'=

ditch about· six or eight inches wide and approximately twelve inches

I

I

I
!

deep.
(2) That defendant, H and F Construction Company, as the agent,

. employee, and servant of defendant or by contract with Colonial Natural Gas
Company I and acting with and in concert with Colonial Natural Gas Company I
had dug a ditch across the path upon which plaintiff was walking and laid a gas
line for defendant, Colonial Natural Gas Company in said ditch, but failed to
properly fill the ditch to a level with the undisturbed ground on

~ach

side of said

·:ditch; defendant, Hand F Construction Company failed to keep th:e ditch
;i

i! filled and defendant, Colonial Natural Gas Company also failed to see that the
I! ditch was properly filled and remained filled, even after defendant, Colonial .
II NatUral Gas Company was notified of the dangerous condition that existed. ·
'

I

~

.·

l

II
(3) That defendant, Colonial Natural Gas Company, was constructing
llli the gas line :Dr the defendant ~roperty owner, Bank of Virginia - Southwest,
0

·I

. ij Trustee; that it was the duty of the property owner to maintain in a reas9nably
h

I

safe condition premises under its control and used in common ~y· different ·

1 tenants

or by others lawfully upon the premises; that it was the duty of the

t

0

property owne.r to correct any dangerous conditions upon the premises under its

I control; and that the property owner falled in this duty even after being put

I
I

on notice of the dangerous condition Which existed.

·.

(4). That it was and remained the duty of all the defendants to use

reasonable care and to exercise caution in the digging of t~e .ditch and construct! n

· of the gas line and in returning the ground to a safe condition on a level with the
1

f:

undisturbed land so as to avoid any and all dangerous conditions, and especial!
.

0

II to correct the dangerous conditions which were brought to their attention and

ji to otherwise carry out the construction of the gas line in such a manner as not
1! to endanger the plaintiff or any other persons walking in the a~a 1 or more
~;

particularly on the path generally and commonly used by persons walking to·

j:

~:

and from the various residences; and to act in all respects in· a lawful, careful

:·

a and prudent manner so as not to endanger the life or property of anyone.
.;
,;

!j

:·'~
;

(5) Notwithstanding the duties which the defendants had, the said

.

i

I
1

I

defendants did negligently violate their duties owed to the plai.ntiff and as a direct

;:

i

L

and proximate cause thereof 1 plaintiff suffered numerous and extensive
permanent injuries 1 including a broken and crushed foot and ankle 1 bruises 1
strains, abrasions and contusions 1 etc o, and injuries to his leg. Plaintiff

· has been caused to expend and will continue to be called upon to expend, s urns
of money for physicians, hospitals, X-rays, medicine and for medical expenses· i
.

and care in an attempt to treat and heal his injuries o
·=

'
;
1

(6) Plaintiff suffered damages for loss of wages and was unable to
carry on his nonnal duties, and his employment, and was caused a loss in

I

I
I
I

I

!!

li
q

his earning capacity and ability and suffered pennanent injuries.

.

.

.

(7) That the direct and proximate cause of plaintiff's injuries and

:j

.

II damages was defendants • negligence and otherwise failing to act in a pr9per
II and lawful manner.
·
·
I

I

.

WHEREFORE 1 plaintiff demands judgment against defendants 1 jointly

'II and severally I in the s urn of Fifty Thousand Dollars ($50 I 000. 00) for damages

II suffered by plaintiff.

.

I

. .

.
MATTHEW l~ SAYERS
By Counsel

'
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Attorneys at Law
ll West Court Square
li Crowell Building
1
\ Pulaski, Virginia
1.

I
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In The Circuit Court of Pulaski County, Virginia
Matthew J. Sayers
1
Plantiff
(
vs.
H. & F. Construction Company, et.al.
Defendants

)

ANSWER

To the Honorable Judge of Said Court:
Comes now the defendant, Bank of Virginia-Southwest, and for
answer to the motion for judgment filed herein against it and as follows:
l) That it holds the bear legal title to the real estate in
the Town of Pulaski known as Macgill Village wherein the alleged accident
involved herein occurred.
2) That it is the Trustee holding said legal title under a
Trust Account dated January 7, 1971, Trust Agreement No. 98, and that the
beneficial owner of said real estate is Leo L. Ginsburg whose address is
260 Cary Avenue, Highland Park, Illinois 60035.
3) That the aforesaid beneficiary has had and does exercise
full control . over the aforesaid real estate.
Having fully answered this defendant prays that it be dismissed
as defendant herein.

BANK OF ;rRGINIA-SOUTHWEST

~,·

,//{1

I certify that a copy of t~is answer was mailed on the 11th
day of February, 1977 to Thomas L. Phillips, Esq., P. 0. Box 190, Pulaski,
Virginia, counsel for the plantiff •

.,
· Received and flied, this the_...-../_.5..___
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·-----~~ ·
•
( ?
~---9"---rJ~----- Cler~

day of

-·- 4

RESPONSIVE PLEADINGS OF
BANK OF VIRGINIA-SOUTHWEST,
SUCCESSOR TO PEOPLES NATION
BANK, TRUSTEE UNDER TRUST

AGREEMENT OF 1/7/71, TRUST
NO. 98,
BENEFICIARY LEO L.". GINSBURG.

AGP~EMENT

TO:

THE HONORABLE JUDGE OF.SAID COURT

ANSWER
Come~

now the co-defendant, .Bank ·of

Vi~ginia

- Southwe

successor to Peoples National Bank, Trustee under Trust
of 1/7/71, Trust

~greement

No. 98,

Benef~ciary·

Leo L.

~greemen

Ginsbu~g,

who will hereafter in these ·pleadi~gs be des~gnated as
"Trustee", and files herewith ·its amended answer to the motion
for

ju~gment

as follows:

1)

The Trustee is not advised of the allegations

contained in Paragraph 1 of the Motion for Judgment and
neither admits nor denies the same, but calls for strict
proof-thereof.
2)

The Trustee is not fully advised of the actions

of the defendants, H and F Construction Company, Inc. and
Colonial Natural Gas Company, and is unable to admit or deny
the allegations as to the duties of those defendants and any
breach of such duties.
3)

The Trustee denies that it owed any duty to the

plaintiff and denies breach ·of any
4)

duty~

The Trustee denies that.it had control of any

premises which ·had a dangerous condition known or which should
have been known to the Trustee.

5

5)

The Trustee says that even if it or its.

beneficiary were . ·guilty of some
negligence
which was a proximate
.
.
.
cause of any injury to the-plaintiff, the_plaintiff would be
barred from any recovery herein because of contributory
n~gligence

and assumption of risk.
6)

extent of any

The Trustee ·is not advised of the nature and
all~ged

injuries to the plaintiff and calls for

.strict proof of the· same.
7)

The Trustee ·denies that it or its. beneficiary

is indebted to the plaintiff for any sum whatsoever.
- 8)

The Trustee denies each and every

contained in the plaintiff's motion for

ju~q.ment

all~gation

and not herein

specifically admitted.
WHEREFORE, the Trustee moves the Court to dismiss the

claim of the

plaintiff-~gainst

this Trustee or its beneficiary.
Respectfully,
BANK OF VIRGINIA - SOUTHWEST,
Successor to Peoples National Ban ,
Trustee Under Trust Agreement of
1/7/71, TRUST AGREEMENT NO. 98,
Beneficiary Leo L. Ginsburg
By

II

~·c.. ~
Of Counsel

6

AMENDED
RESPONSIVE PLFADING

Comes now Colonial Natural Gas Company, one of the defendants
in this matter, and files an Amended Responsive Pleading to the Motion for
Judgment filed against it by the plaintiff as

follows~

1. This defendant is not advised as to the matters set forth in
Paragraph 1 of the Motion for Judgment but points out that by the plaintiff's
own statement contained therein he was not on a dedicated street nor sidewalk area and raises the question as to whether or not he was an invitee
upon the property where he alleges he sustained an injury.
2. This defendant admits that H and F Construction Company did
install a natural gas line and certain fixtures in connection with the installation of the same under a contract with this defendant but denies that it,
i.e., Hand F Construction Company, was the agent or servant of this defen- ·
dant in performing this work or that H and F Construction Company and this
defendant were acting in concert; this defendant denies that H and F
Construction Company failed to properly fill the ditch which was dug to
install the natural gas line or that it left undistrubed_ ground on each side
of said ditch and further denies that Hand F Construction Company or this
defendant was guilty of any act or acts of negligence but affirmatively
alleges that the job was done in a workmanlike manner; this defendant
further denies that it was mtified of any dangerous condition

tha~

existed

prior to plaintiff's alleged fall and further denies that any dangerous condition existed.

This defendant denies that it was responsible for any dangerous

?

'I

condition which might have existed after the gas line was proper installed
the basis for which allegation is that the line installed became the property
of the holder of the legal title to said property, the defendant, Bank of VirginiaSouthwest, Successor to Peoples National Bank, Trustee under Trust Agreement
of 1/7/71, Trust Agreement No. 98, Beneficiary Leo L. Ginsburg.
· · 3. This defendant

d~nies

that it owes any duty to the plaintiff at the

time the plaintiff allegedly fell in an open ditch but affirmatively alleges that
once the line was installed it became the property of the Bank of Virginia Southwest, Successor to Peoples National Bank, Trustee under Trust Agreement
of 1/7/71, Trust Agreement No. 98·, Beneficiary Leo L. Ginsburg, in that the
Bank of Virginia - Southwest, etc. purchased said pipeline and was responsible
for its maintenance, upkeep, etc. once service had been furnished through
the line by thi.s defendant.
4. This defendant is not advised as to the nature of any injuries
suffered by the plaintiff but says that if he were injured such injuries were
not proximately caused by any act or acts of negligence on its part. This
defendant alleges that the plaintiff was guilty of contributory negligence
and/or assumption of risk.

s.

Any allegations in the Mation for Judgment which say, tend to say

or infer that the plaintiff sustained injuries by reason of any act or acts of
negligence on the part of this defendant and not hereinbefore denied are .
hereby denied.
i\
Now, having fully responded, this defendant prays. to be hence
h
n
u dismissed and the costs in its behalf expended.

!I

8

il

COLONIAL NATURAL GAS COMPANY

!i
!~

li

I·.I

GILMER, SADLER,. INGRAM, SUTHERlAND & HUTTON

Attorneys at Law
P. o. Box 878
Midtown Professional Building
Pulaski, Virginia 24301
Of Counsel for Colonial Natural Gas Company
CERTIFICATE

I, Phllip.M. Sadler, of counsel for Colonial Natural.Gas Company,
do hereby certify that I have this

.'if day of Januc;try,

1978, mailed a copy of

the foregoing pleading to Thomas L. Phillips, Attorney at Law, Pulaski, Virginia, counsel of record for the plaintiff; Duane E. Mink, Attorney at Law,
Radford, Virginia, counsel of record for Hand F Construction Company, Inc.
and to Edwin

c.·

Stone, Attorney at Law, Radford~ Virginia, counsei o~ record

for the Bank of Virginia-Southwest, etc.
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~'1A1'THE~'-'

.J • SAYERS

v.

OP INIO~~ .

BA~·TK C,~

VIRGINIA-· S~UTHHEST

· Plaintiff, Hatthe\-7 J. Sayers, was a resident of
Macgill·Village, where he had resided some 19 or 20 years at
the time of this accident.

During that entire time he lived in

the same house which was situated in the same block and only two or
three houses away from the place where he·was injured.

On

~ebruary

9,·

1975, at about. 7:00p.m. plaintiff went to the home of a. cousin to
extend his condolences.upon the death of a· baby in that home.
had attended the funeral that afternoon.

He

The cousin's home was

located on the same.street as plaintiff's residence and at·the
opposite end of the block.

There were no concrete sidewalks in

the Macgill Village Subdivisign but a hard surf~ced roadway ran
along the block in question.·. Plaintiff had no light with
i~

was dark; and there were street lights on each corner.

accident happened about half a block from a

st~eet

light.

~im;·

The.·

Plaintiff

testified that he could not have seen small objects on the ground
but that he could have seen larger objects.

He said that he did

not see the ditch into which he stepped but that if he had had a
flash light with him he could have seen it.

He testified further

'that he. was walking along a path that all of the people in the

. ·. 10

subdivision used.
directions.

Paths crisscrossed the subdivision
in various
..

This particular one ran

. along the length of the block.

~arallel

to Floyd Avenue

The path had not been constructed

of sand or stone or any other material but "peonle had 't-lC!-lked

and :·1orn the gras.s do-;-.Ttl" (T 10) .
daytime and slightly at night

is kind

o~. "t•Torn

At

do'tm o"

pa~e

"It's just a place t·1here the grass

. ''You cotild fee~ it- -walking·."

(T 27)

2? of the transcript plaintiff testified, aYes,

s i.r, I was in the path.

Hhen

0

The path could be seen in the

as~·.ed

I knoH

that.~·

by Hr. Smith if he coulr1 feel the path, the

plJ.itttiff re0lied, r:Yeah, you could barelv see the pa.th. n

ncould you feel the path?!'
"Yes, sir.

You could tell when you got over in the·

grass." (T 29).
At the bottom o·f page 29 the witness was asked if he
could see anything in front of him to which he re-plied, "Oh, yeah."
"So you could see this path a little bit?"

A.

"You

could see reflections from the street lights."
At page 31 of the.transcript plaintiff testified that
he. had seen the gas company installing this gas line in Se-ptember.
or

Octo~er,

several months prior to the accident.

He drove by there

everyday on his way to work but never did examine the area to see·
what the condition of the trench was when the gas company completed
the installation.

He had not walked along the path from the time

that the line was installed until the night of the accident. (T 3.1).

r .... 1.1

Plaintiff reached his cousin's home and, finding no one
there, started his return trip to his home, trotting.
~nto

the gas Hne ditch which he described

wide and 4 to 7 inches deep.
after he had fallen.

a~

He stepped

being 8 to 9

~nches

He never did see the ditch until

He sustained ·serious injuries which fully

support the jury's verdict.
Apparently plaintiff crossed the ditch on the way to

his cousin's house but did not see it.
Plaint iff

~·las

(T 33).

asked by Mr. McCarthy why he didn't go up

Floyd Lane instead of using the path and· he an$wered, "v1e all just
walked through the yards.
walking in the streets."

There's no sidewalks.

It's dangerous

(T 36).

Plaintiff testified that it had been six or eight months

·priOr to the accident-since he had last used this path and that he
did not knov-1

''~vhat

the patht:vays were like."

Plaintiff filed suit against Colonial Natural Gas Company_
who had the gas line installed where plaintiff·was injured, H & F
Construction Company, who ac~ually did the installation work _and
Bank of Virginia-Southwest, trustee, the landlord of.Macgill
The jury returned a verdict in favor of H & F Construction

Village.

Company and against Colonial and Bank of
.Colonial and the bank have moved
0

t~

Virginia~southwest,

set aside the ver4ict on the

•

ground that plaintiff was guilty of

contributo~y

negligence as ·a

matter. of law and·that he assumed the risk.
As to assumption of risk defendants rely upon McDowall

12

and Wood, Inc. v. Kilby, 211 Va. 476.

There Kilby, a state

trooper, drove his automobile on a fo.ggy night along a closed
section of highway while the road was under construction, knowing
that up ahead was a ditch.

The ditch had been opened for. sometime_·

and Kilby knew this but he assumed on the night in question that
because the piece of road machinery that had been sitting in frontof the ditch was no longer there, the ditch must have been filled
in.

In a spirit of venturesomeness Kilby ·drove along the closed

section of roadway and into the ditch and was injured.

There the

Court held that "by voluntarily proceeding on the presumption that
the ditch was filled, Kilby
unfilled."

assum~d

the risk that it might be

Judgment for the plaintiff was reversed and final

judgment entered for the <Efendant.
Kilby~e

The facts of

the case at bar.

In the

Kil~y

obviusly different from those of
case the-plaintiff

w~s

in a place

where he had no right to be; he knel" that there had· been an
,~iti·.:l1 dot-:n. the road and i.P.. spit~ of

unope~ed

this fact., :1e drove on a

foggy ~ig_ht alon~; this clo~ed segment of _highway, assu.TUing the
riJ~

that

t~e ditch

mi3ht still

S.:lyers tv<~'3 craver;.;ing

-3.

path~1ay

h~-

o,en.

that

In the case at bar,

~·Jas us ad by

the public.

rio sidet·Ialks having be~n furnished by the landlorrl, and he had
a right to assurr1e that no ditch v1ould cut across· the path.
kn~w

that the gas line work had been

perf~rmed

He

several months

previously ·and he had no reason to believe that the ditch would
still be open.

"Without knowledge or warning of danger, an

invitee may assume that the premises are reasonably safe for
his visit.

He is not required to be

on:~ the

lookout for dangers
f

I

:

1.3

not <?pen and obv:icus."

Comess v. No.rfolk General· Hospit.al, 189 Va.

229, 235. (The Court ruled during the trial of this case that
plaintiff was an invitee as a matter of law but suggested to
counsel that if they wished for the issue of whether plaintiff
was an invitee or bare licensee to·be submitted to the jury, the
Court would consider such a procedure.

Counsel made no such

request and they have not raised this question in their argument
upon their motion to set aside the verdict.)
On the question of contributory negligence defendants
·cite the cases of Baker v.
Smith v.

Wiley-Ha~l

119 Va. 402 (1916) and

Butten~orth,

Motors, 184 Va. 49 (1945) as their primary

authorfties .

. In Baker plaintiff was a guest in a hotel.

She left her

room to go down a hall to the bathroom; the light in the hallway
had gone out and the hallway was in utter darkness; and plaintiff

fell down a stair case and was·injured.

She had not made a request·

for light. · The .Court held that "in the absence of a request and
refusal of lights, or some condi.tion absolving the plaintiff from
making such a request or justifving her use of the hall in 'complete'

and Jutter

darkness', the

~~clar~tion

plainly shows a total

..i.isregard of he-r duty to exercise ordinary 'care for !l.er ovm

safety, which

c~nstitutes contri~utorv

negligenc2 on her part,

and she can!lot rec.')ver for her inj urv. 11
'Saker i.; auth·:')t.'ity for the proposition that where a
h1tel gues·t "t-!alks do~Tn a hall in "complete and utter darkness",

without having made a request for

li~ht,

the guest has no right

r
t

•.
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to presume that the hall is safe and that such conduct shows a
total disregard of her duty to

ex~rcise

ordinary care for her own

safety t-lhich ccnstitutes contributory negligence.

That is an

entirely different factual situation fxm the case at bar.

Here

the plaintiff was walking along a path which he had a right to
assume was unobstructed and he was not walking in "complete and
utter darkness", but

r~ther

out of doors in darkness that was

somewhat broken by the light fttm street lights and possibly from
houses.

Plaintiff testified that he could have seen some objects

on the ground but that he could not and did not see the ditch.
I am of the opinion, therefore, that Baker is distinguishable

from our case.

In Smith plaintiff, while his automobile was being
filled with gasoline at a filling station, went into the reception
room in. quest of a toilet.

He made no inquiries as to where ·the

facility was located and said nothing to ·the attendant whom he
passed close by.

He saw

a door which opened into a dark room

and felt along the wall in an effortto find the light switch,
~ade

a step forward, and fell into the grease pit and was injured.

There was no lettering or sign upon the door which he opened.
Unde·:c these circumstances the Court held that "plaintiff, with

no.thought for himself. heedlessly and blindly, walked into a
p~ace

where he had no right to be.

care and prudence would have

The slightest

sugges~ed

thoug~t

of

that he make somehquiry

as to where the. place vias to which he needed to· go. "

It v1as,

therefore, held·that plaintiff "w:ls obviously guilty of negligence
which was the sole cause of the accident

"

Here, as in Kilby,

15

the plaintiff was in a _place where he had no right to be.
.i~

the case at bar was in a place where he had
Defenda~ts

~

Plaintiff

right to be.

cite various other cases having to do with

sidewalk and glass door accidents, principally, the

To~~

of

Hillsville v. Ne3ter,215 Va. 4 (1974) and Reliable Stores Corporation v.

Mars~.

Record No. 761665, decided April 21, 1978,

by the Supreme Court of Virginia, 243 S. E. 2d _219.
In Hillsville v. Nester plaintiff was walking

al~ng

_

a sidewalk of the Town_ of Hillsville in broad, open daylight and
tripped and fell over a slab
2 1/2 inches.

o~

concrete that had settled about

Plaintiff had walked over the same sidewalk and

the same slab many times over a period of several years and "had
never noticed it."

The court held that plaintiff was guilty of

contributory negligence as a matter of law and quoted, as it has
done ·in many of these cases, from Lerner v. City of

Philadelg~ia,

221 Pa. 294, as follows:
"When the accident occurs in broad daylight,
in consequence of an ooen and exposed defect in
the sidewalk, the burden rests upon the party
complaining to show conditions outside of himself which prevented him seeing the-defect, or
which would excuse. his failure to· observe ·it."
This line of cases deals with "broad daylight"
accidents

and these cases are inapposite.
In Reliable Stores Corporation plainiff walked into the

glass entrance door of a store, sustaining injuries.
night but the store and the shopping

cent~r

It was at

were well lighted,

the door had on it a decal anproximately 13 inches _wide and 10

16

inches

h~

and two other decals, 3 x 4 inches or smaller.

Plain-

tiff saw some people inside the store that she wanted to see, but
she did ·not see the door. and walked·into it.

In holding that her

conduct constituted contributory negligence as a·matter of law
tr.~

1

Court said.

plaintiff's injurif!S
e:<:~rcise
wo~Js

th~

~·:as

well

W33

on it, and the

pl~intiff

she did not see

't~hat

In

~yler

cause of

her failure to see that v1hich· by the

of reasonat: le care

area

prox:i.~ate

'It i3 clear to us that a

s~e

l~ghted,

should

h~ve

the door

seen.

w~s

11

there

!n other
~ith

decals

simply did not look or if she looked,

she should have seen.
v. City of Richmond, 168 Va. 308, Mrs. Tyler

was walking at about 10:30 p.m. upon an unpaved sidewalk when her
foot became entangled in an obscured chain
grass and weeds on the sidwalk.
was dark.

wh~ch

was lying in the

"The place where Mrs. Tyler fell

The nearest street light was half a block away."

Tyler was asked:

"THere you looking where· you were walking?", to

which she replied:
I always did."

Mrs.

"No,. sir, I was just coming along walking like

From this answer it was argued by the City of

Richmond that Mrs. Tyler was guilty of contributory negligence-as
a matter of law.

In responding to this argument the Court had

this to say at pages 313 and 314 of its opinion:
·"It was her duty to exercise ordinary care
for her own safety upon the occasion in question.
l~ amounts to ordinary care is generally for the
jury to decide and depends upon the circumstances
of each particular case. Ordinarily a pedestrian
may assume the sidewalk is unobstructed, certainly
until he has some knowledge to the contrary. He
is not bound to keep his eyes constantly fixed to
the sidewalk . . • While she was bound to exercise
ordinary care and had no right to 'walk by faith',
yet fiom the circumstances then existing, the testimony
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tending to show the darkness, ·the grass and weeds
obstructing the chain, whether she exercised the
degree of care required of her was for the jury.
If she had been verv careful and had looked .
const~ntly at the sidewalk she might not have
s~en the obscured chain.
Certainly, more than
one reasonable conclusion could be reached from
the evidence.· This being true the question of
Mrs. Tyle~'s contributory negligence was not for
the Court but for the jury."
In .Comess v. Norfolk t;eneral.Hospital, 189 Va. 229

(1949) plaintiff

w~nt to

who vias a patient there.

defendant hospital to visit her husband
It was at night and she entered a paved

walk leading to a lighted door.
m~intained

as a public entrance and the

it in the past.
pre~~.ises

existet.~

exit.

The door had formerly been

No

s.i.gn or notice

pl~intiff

had so used

ty~s {)OS ted any~\:·here

on the

to infor£1:1. the ?'.!blic that its use had been discontinued

tvhen plaintiff last

us~d

the coor as an entrance and

She fell over an iron chain which had been stretched across

the walk on a part of the premises where visibility was poor and
the 't;,-Talk was in darkness.

.

"However, she could see the light

through the door.and was aware that she was upon the walk,"
page 233.

Defendant hospital contended that the plaintiff was guilty

of contributory negligence as a matter of law.
plaintiff was an invitee upon that part of the
though the walk had been. discontinued.

The Court held that
~remises,

even.

It also held that "the

evidence does not conclusivelr establish contributorymgligence
on the part of plaintiff.

It presented an issue of fact to be

determined by the jury.
"Without knowledge or warning of danger, an invitee may
assume that the·premises are reasonably safe for his visit.

He·is
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not

requir~d

to be on the lookout for dangers not open and obvious."

Page_235.
In Pioneer Const·.·

co·.

v.· Hambrick, 193 Va. 685 (1952)

plaintiff brought an action against the City of Roanoke and an
independent contractor to recover for personal injuries

&~tained·

when she fell into an open.trench extending across a city street.
The construction company was engaged in constructing a sanitary
sewer line

alon~

the center of one of the streets and the trench

into Hhich plaintiff fell ,...,as for a lateral seuer line extending

from the main sewer line to the abutting property.

Plaintiff,

at an early hour and before daylight, was _,proceeding from her
hvma to her place of work when she fell into the trench.

The

trench had been opened_ the day ·before and had been left unlighted
that night.

Plaintiff

kne~v

tha.t the exca\S:ions

and closed continUOi.!3ly· on this street.

quoted from earlier cases,

~~hich

~vere

being opened

This _case contains language.

is helpful in cases of this kind.

It ap~ears ~t ~~1~s 689 a~dWQ of the o~inion and is as follow~:
"~·n1eth2r

a ne-;;ligence case sho:1lri be submitted

to a jury ::>r ceter~ined by the Court must always
turn on t;u~ pecul:iar facts in the particular case.
It acc~mpli.shed nothing to refer. to and quote from
all of the negligence cases that have been decided
by this court nor will it be advantageous to try
to reconcile the cases. The principles are well
settled. The application of them to the varying
facts is a difficult problem. No two cases are
identical in their e$ential facts. Generally,
negligence is for the jury and should not be taken
from it unless there is no real conflict. The
verdict must stand in such cases unless there is
a plain deviation from the evidence or it is
palpable that the jury have not drawn the correct
inference from the facts.. This Court has said
time after time that if fair-minded men may
·honestly differ from th~. proofs submitted as to

19

the negligence or contributory negligence charged,
the question is not one of law, but one of fact
for the jury under proper instructions from the
Court."
·
.

"Contributory negligence.of a plaintiff is
failure to use reasonable care. Such failure is
not presumed, but must be shown by the evidence.
Depending as it does upon the facts of the case, ·
it is usuallv a jury question, and is to be·decided
. by the Court ·mly when reasonable men should not
differ as to what facts are proved and as to the
proper inferences from the facts proved."
At page 691 the Court said that "in traveling thereon,
she· was, therefore, bound to exercise

reasonabl~

care in view of

all the circumstances, including her previous knowledge of the
condition of the street and the darkness of the night."
At. page

~92

the Court continues:

"When we fairly

interpret the evidence in the light of the rule that all fair
and reasonable inferences must be drawn in favor of the plaintiff.
we agree with the trial court that the question of her contributory
negligence was for the jury.

It is apparent that she had reason

·to a.ssume ·that the ditch had been closed, or woulri be guarded, if
left unclosed.

11

In the case at bar the

pla~ntiff

may indeed have assumed

the risk of proceeding down the path as he did and he may have
·•· ..
been guilty of contributory negligence, but I cannot say that as
a matter of la-t, he assumed the risk or was guilty of contributory
negligence.

These are questions. it seems to me, about which

reasonable people might differ and thus are jury issues.
.

.

These

issues were fairly presented to the jury and the jury has resolved
them by its verdict. for the plaintiff.

I think it would be improper

. for me to disturb that verdict and the motions to set the verdict
aside are denied.
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Messrs. Nuckols and Phillips will please prepare an.
appropriate judgment order

and present it to me after it has been

endorsed as to form by other counsel.

November J-·v , 1978
Wytheville, Virginia
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ORDER

Came on the 7th of SeptE!Iber, 1978, the parties to this action, in person
and by counsel, the sSDE having been duly matured. on the pleadings heretofore
filed and issue having been joined thereon and the case ~vi.ng been set for·

trial this day, and the issues involved in the cross-cla:ims between· the varia
defendants were severed from this trial, and then came also a panel of thirteen jurors, tried and tested accord:ing to law and found qualified for the tria
of .this case, and, each party having struck three from said panel according

to law, there remained a jury of seven, free of objection, who were swam to
well and truly try the issues joined bet»Jeen the plaintiff and the defendants,

and a true ver~ct render according to the law and the evidence, to-wit:
Marvin s. Clark
Richard A. Dickerson
Harry R. Giles
Betty Heinanan

James M. Ingles

EarlU. Linkous

~1inston

T. Snead

After the opening statements of cotmSel, the plaintiff produced his
I

il

evidence and witnesses and rested.

11

mved the Court to strike the evidence of the plaintiff and grant

:) ·

THEREUPON, each defendant, by counsel,
SUIIJIIa.r}T

judgment to each of the defendants on the grmmds that the plaintiff had not
established by a preponderance· of the evidence that any defendant was negligent;
or that any such negligence was the proximate cause of the accident, and
further on the grotmd that the pla.intiff was shown to be contributorily

!;

negligent and or was shown to have assumed the risk as a matter of law, all

i~

of which is set forth rore specifically in the court reporter's records of
these proceedings, which. said rotion the Court overruled, to which each def-

li

!i

.

endant excepted.

!I . their

!

The defendants produced no evidence, and rested, and renewed !

IIDtions to strike the evidence of the plaintiff and grant SUIItnaJ:Y judg-. 1
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ment for each of the defendants on the same grmmds as previously assigned,
which mtion was also overruled, to which the defendants, by cmmsel, excepted
And the trial of this case having not been canpleted the same is recessed
mtil Friday nrxni.ng, Septaiber 8, 1978; at ten o'clock a.m.

On Septamer 8, 1978, came again the parties to this action, in person
and by cot.mSel, and also cama the jury heretofore swom to well and truly try

the issues joined and a true verdict render according to the law and the evidence.

THEREUPON, the jury heard the instructions of the Court, and after having
heard the argwents of counsel, retired to its roan to consider its verdict,
and after a due time returned to the bar of the Court and rendered the following ver~ct:

''We, the jury, find for the plaintiff, l.fatthew J.
Sayers, against the defendant (s) Colonial Natural Gas
Company and Bank of Virginia- Southwest, Trustee and
affix his damages at the sun of $40,000. 00.

Is/

Winston T. Snead
Foranan of the Jury''

'!he jury was then discharged, and the two defendants against whom the verdict
was rendered, to-wit:

Colonial Natural Gas Company and Bank of Virginia-

Southwest, Trustee, by counsel, IOOVed the Court to set aside the verdict of
1
1 the jucy and gr3nt final judgj:nent to

t.'w:n notwithstanding the verdict on the

grounds that the plaintiff failed to prove by a preponderance of the evidence
that either defendant was negligent or that any such negligence

't-188

the sole

proximate cause of the accident, on the grounds that the contributo:ry

negligen~e

·· of the, and or assumption of the risk by the plaintiff was shOYm as a matter
of law on the whole evidence.

In the alternative, Colonial Natural Gas

Company and Bank of Virginia -

Sou~est,

Trustee, by counsel, noved the Court
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1
I

:I

!i

i

to set aside the verdict of the jury on the grotm.ds that erroneous instructi

I

I objected to by the defendants at the time of their giving, were given by the

I

II

After hearing the

Cburt, and also for those instructions D!Jproperly refused.

argunents of counsel, the Court took those mtions under advisenent, and
~equested

that counsel for Cblonial Natural Gas Coopany and Bank

o~

Virginia-

Southwest, Trustee, each submit mamranda of law conceming the various points
raised on their

~tions,

after which tme the plaintiff

ttmity to respond thereto, after

~ch

shal~

bave the oppor-

time the Cburt will make its decision.

Accordingly, and pursuant to the request

of the Court

J

counsel for the

defendants, Colonial Natural Gas Company and Bank of Virginia- Southwest,
Trustee, each submitted meroranda of lm'l7 supporting their rotions to set aside
the verdict of the jury, after mich time counsel for the plaintiff, Matthew

J. Sayers, submitted a memJrandun of law in response thereto supporting the
verdict of the jury.

Counsel for the defendant, O:>lonial Natural Gas Coopany,

then submitted a further mawrandun of law in rebuttal to the meiDrandum of
law submitted by counsel for the plaintiff.

After submission by cmmsel for

defendants, Cblonial Natural Gas Ccxnpany and Bank of Virginia - Southwest,
Trustee, and plaintiff, Matthew J. Sayers, of IIBIDranda of law in support of
their respective positions, the Court rendered an Opinion ·dated Novatber 22,
1978, and filed of record on tbvalber 29, 1978, denying the nntions of the

I said defendants to set the verdict of the jury aside.
I,I Accordingly, and pursuant to the verdict of the jury rendered in this
0•

I
I.p

case, it is the judgment of the Cburt, and the Court doth
that

~ifatthew

J. Sayers shall

hav~

ADJ1.J.[X;E

and ORDER,

and recover of .Chlonial Natural Gas Canpany

II and Bank of Virginia - Southwest, Trustee, jointly and severally, the stm

IIil

II of Forty 'Ihousand Ik>llars ($40,000.00), together with legal interest on the
d

i
I,!

full aroount of the verdict of the jury from Septe:nber 8, 1978, to the time of

ii
payment thereof, together with Pis costs in this behalf expenci..ad.
!I
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Also, pursuant to the verdict of the jury, it is the judgtiEllt of the
Court, and the Court doth A1lJUDGE and ORDER, that l1atthew J. Sayers shall
f;

!.

have and recover nothing of H & F Construction Canpany, Inc. , but that the

i' said H & F Construction Company, Inc., shall have and recover of the said
:j
:t

li

:j

Matthew J. Sayers its costs :in this behalf expended, for which j11dgtiE11t is

I'

I
I

hereby granted.

Bank of Virginia - Southwest, Trustee, and Colonial Natural Gas Canpany,
by counsel, m:wed that this Order indicate an agreanent between parties' .

defendant before trial that, as between defendants, the trial results
·not bind

t~

defendants, nor. be

~

~xml.d

judicata or constitute estoppel by judg-

ment or be subject to a plea of collateral estoppel as to the clallns between
the defendants, to which H & F Construction Canpany, Inc., by counsel, objected

on the grounds that the only agreanent was to severance of the clallns between
defendants from the trial of plaintiff's claim.

In vier.-1 of the lack of agree-

ment between counsel, the Court declines to rule on this matter at this time,
or include any ccmnent thereon :in this Order.
'Ihe defendants, Chlonial Natural Gas Canpany and Bank of Virginia -

Southwest, Trustee, having indicated an intention to apply to the Suprene
Court of Virginia for a Writ of Error to the judgment of the·Court, and having
requested that the Churt suspend the execution thereof, the. Court doth AilJ1.100E
and ORDER that said judfplent be, and it is hereby, suspended for a period of

ninety (90) days, provided all steps required for application for· a Writ of
Error be accanplished within the time provided by the Rules of the Supre:ne
Court of Virginia, and provided further that the defendants, Colonial Natural
Gas Company and Bank of Virginia - Southwest, Trustee, enter into a suspending

·bond within ten {10) days from the date of this Order, conditioned according·

II to law and with corporate surety approved by the Clerk of this Court, in the

'.II,

principal sum of Forty-Five Thousand tbllars ($45,000.00) to· abide by such

t:
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li

I! order and judgment of· the Suprene Court of Virginia .as may be entered; and
ll

i! should such petition for a Writ of Error be properly filed, the judgment is
II
11

i!

'I

li
,,l:

suspended further until acted upon by the Supreme Court of Virginia.

j,

It is further ORDERED that the transcript of the trial of this case be

i·

, made part of the record of

~e

proceedings herein.

;

!•

ENl'ER this Order this·

J,

I

}-1-.

=day of

li

I,

[i

!

'I R.

Wi4:~. ~e L--. ~

SEEN AND ORJECIED '10:

~ . C.<g~
~Barik
of Vir~t
Trustee
y' .Inc.
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"ASSIGNMENTS ·op: ERROR

· 1 •. ·. The Court below committed error. in· ref~sing

·to· hold as a matter of· :law. ·that the Appellee was

guilty _·of contributory. _negligence ·and ·assump-tion of _.the risk
. by..walking heedlessly _into a dark area where he admittedly.
could not. see danger·
2.

·ly~ng.

in· his: path.

.The Court conunitted error in ruling that

:the Appellee. was an· invitee as a matter of· _law.
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MATHEW JOSEPH SAYERS, being duly sworn, deposed as
follows:
DIRECT EXAMINATION BY MR. PHILLIPS:

Q.

Mr. Sayers, give the Court your.full name and
speak up to the Judge so you can be sure that
the .Jury can hear you.

A.

Mathew Joseph Sayers.

Q.

Where do you live, Mr. Sayers?

A.

81 Floyd Lane, MacGill Village.

Q.

And where. were you employed?

A.

I was working for Ed Aust in his body shop.

Q.

Where are you employed now?

A.

I work for my son.

Q.

You lived in Pulaski all your life?

A.

No sir.

Q.

How many years have you lived in Pulaski?

A.

I have been in Pulaski about 30 years.

Q.

How old are you at the present time?

A.

57.

Q.

O.K.: We are here on a case that involves· an

We have

a body

shop.

accident you had on February the 9th of 1975.
Go ahead and briefly tell the Court where you
had been that day?
A.

On Sunday morning, I went up to my mothers.
back, got dressed, went to this

baby'~

Came

funeral,

which was my cousin, came back, took my fatherin-law to the hospital, and I came back,

an~

I

walked out to my cousin's when the accident happened.
-1-

..

-·
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Q.

How long had you been back from the funeral?

A.

About three - four hours.

Q.

What time of day was it?

A.

Around 7:00.

Q.

What was the name of the neighbor you were
walking up·to see?

A.

My cousin, Davis, married a
out there at the time.

~avis,

she lived

The kid's · mother and

her were sisters.

Q.

How were you dressed?

Where you still in your

suit clothes?

A.

Y~s

sir, I still had a suit on.

Q.

What was the purpose of·

·y~ur

going to see Mrs.

Davis?

A.

I just went out to see how they all were.

Q.

You say it was 7:00, was it dark at this time?

A.

Yes.

Q..

How well is the way lighted between your house
and Mr. Davis'?

A.

Well, there is aHstreet light on each corner and
this happened in between the street lights,
half a block.

Q.

As you were walking up to Mr. Davis' could you
see well enough that you thought your safe way
to walk?

A.

Yeah.

Q .•

Was it a wore.-down path between

-2-
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BY MR. STONE:
Your Honor, I object to these leading questions.

BY THE COURT:
I sustain the objection.

BY MR. PHILLIPS:
Q.

0. K.

After you wen·t up to Mr. Davis' • then

what occurred then?

A.

They weren't at home, and I just turned around
and started back towards the house.

Q.

What happened has you were going back?

A.

I were walking real fast and I just stepped
in this

dit~h,

and went down, and when I got

up, I thought I had
felt real

Q.

O.K.

n~b

spr~g

my ankle.

Y~u

know,

and I just crawled to the house.

When you hit the ditch, what part of your

foot hit the ditch first?
A.

My whole foot went in.

Q.

Which way did you fall?

A.·

Forward.

Q.

When you got up, did you try standing up?

A.

Yeah.

Q.

What was the feeling you had?

A.

Well, it was real numb and it would give away
with me.

Q.

Did you feel any pain at that time?

A.

No, it just felt numb.

Q.

And after you got back to the

you do?

house~

r·

-3-

.

what did
-

-·-
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A.

Well, I sat around a little while and soaked
it in hot water and went to bed.

I

thought I

just sprung it.
Q.

Did you feel any pain when you went to sleep?

A.

No.

Q.

When did you first start feeling pain in your
ankle?

A.

Well, it woke me up two or three times during the
night, and about 5:00 or 6:00 o'clock in the
morning it started hurting bad.

Q.

O.K.

A.

I got up and crawled into the livingroom and

What did you do at that point?

little after this a friend of mine came; come
to the drug store and got me some crutches. .
Took me out to the hospital.

Q.

Which hospital did you go to?

A.

Pulaski.

Q.

O.K.

Who did you see out at Pulaski Community

Hospital?

A.

Huh, they x-rayed it.
look at the x-ray.

Dr. Larsen, I believe

He said it was broken pretty

. bad.
BY MR • STONE :

Your Honor, I . • .
BY MR. PHILLIPS:
O.K.
Q.

Don't say what Dr. Larsen said.
But as a result of Dr. Larsen looking at the
ankle, what happened?

. ... 31
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A.

They took me to Radford.

Q.

How did you get to Radford?

A.

The Life Saving crew took me.

Q.

Who did you see at Radford Hospital?

A.

Dr. Mackler.

Q.

And what did Dr. Mackler do at that time?

A.

At that time, he, I guess you would call it,
he set it.

He gave me a shot an.d he set it.

Put a cast on it until the swelling went down,
before he operated·.

About eight or nine days,

I think, before the swelling went out before he

could operate.
Q.

You stayed at Radford.Hospital during this
continuous time?

A.

Yes.

Q.

What did they do there at the hospital?

Did·

you stay in bed the whole time?

A.

Y~s,

Q.

Explain the traction to us?

A.

I was laying flat.•. on my back with my leg up in

in traction.

the air.

Q.

Was the ankle giving you a lot of pain at this
time?

A.

Y~s,

quite a bit.

Q.

Did you take any medication?

A.

Very little.

They offered it to me, but' I

didn't take .
.,_

-5-

.. 32

BY ltffi. PHILLIPS:

Speak up a little bit louder, Mr. Sayers, so that :_and direct your comments

righ~

at Judge Arthur.·

~Act

like you are carrying on a conversation with him, and
speak loud enough so that he can hear.
Q.

What

kind of pain did you have?

Can you

describe that for us?

A.

Well, it was pain in my ankle, sharp pains,
hurtin'.

Q.

Eight or Nine days later the doctor.operated,
you said?··

A.

He operated on me, yes sir.

Q.

How long did you stay in the hospital after the
operation?

A.

Huh, I think about four days.

Q.

Where you in traction after the opertion?

A.

Yes.

Q.

Was the ankle still giving you quite a bit of

pain?

A.

Y~ah;

after I'm on it a long time.

Q.

Right after the operation was it giving you
pain still?

A •. Some.

Q.

What kind of a cast did you have on after you
had your operation?

A.

I had . . . The first one, up to my hip.

The

second one was up to my hip.· And then I had
two on the ankle from my foot to my knee ...

.... 33
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Q.

When you left the hospital, you had a cast up

to your hip?
A.

Yeah.

Q.

Did it require you to walk on crutches at that
time?

A.

Yes.

Q.

You went home approximately 11 to 12 days after
you entered the hospital.

How long did you

continue using the crutches?
A.

Huh, I had to have two, for !'d say, two or

three months.

And then he put me on one crutch

for a month or so.
Q.

When did he first take off the hip cast?

A.

The first
weeks,

one~

th~

I quess, was on for about two

best I remember.

And he taken it

off and redressed my foot and everything and my
ankle, and then he put another one on up ·to
my hip.

And I had it, probably, three or four

weeks.

Q.

And then what type of cast did he put on?

A.

Up to my knee.

Q.

And how long did you wear that cast?

A.

Well~

Q.

Did he put on another one?

A.

Yes.

Q.

How long of a period of time where you in that

·•

I'd say about a month.

. cast?

A.

I quess I had it about a month.

.... 34
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Q.

Did you have much discomfort while you were
wearing the cast?

A.

Very much.

Q.

Was it pain still?

A.

Pain, yes, pain.

·Q.
A.

Describe how it felt; wearing the cast?
Well, it was real heavy, huh, huh, as far as

my ankle and leg,

y~u

know, it kind of felt numb

most of the time but sometimes it'd pain
some.
Q.

Did your leg ever itch?

A. ·Oh yeah.
Q.

Itched all the time.

How well were you able to get around with the
hip cast and crutches?

A •. Not very well.

Q.

Did you spend a lot of time on your feet,
walking?

A.

No, very little.

Q.

Were you still wearing a cast when you went to
one crutch?

A.

Yes, up to my knee.

Q.

How were you able to get around with the one

crutch and the smaller cast?

A.. Well, wasn't too much difference from one or
two.
Q.

Were you taking any medication during this
period of time?

A.

No.

-· . 35
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Q.

Did the Doctor prescribe any for you?

A.

Yes.

Q.

D~

A.

No, I don't.

Q.

Why didn't you take the medication?

A.

I just don't like to take it.

Q.

Was it a pain killer?

A.

Yeah, it was pain pills, it was something

you remember what it was?

for pain.
Q.

Why didn't you what to take it?·

A.

Anything like that is hard on my stomach.

I have a

ne~vous

-

stomach, a bad stomach.. Any

kind of medication is hard on my stomach.
Q.

Y~u

entered the hospital on February and you

went through four casts, what was the total
length of time you were in a

A.

Close to five months.

Q.

Were you able to work any

at

cast?~:

all during that

period of time?

A.

No.

Q.

Were you under
doctor's orders not ·to work?
·•···

A.

Yes.

Q.

When did you first go back to work?

A.

I believe it was in July.

I started working

a little, part-time,

Q.

O.K. .

A.

No.

Q.

How long after you had gotten out of the cast?

Were you

weari~g

a cast?

3G
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A.

Well, a week or so.

Q.

How much pain were you feeling at the time you
got out of the cast for the last time?

A.

Quite a bit of pain.

Q.

Could you put weight on. your foot?

A.

Yes.

Q.

Were you still wearing crutches at this point

A little, very little.

of time?
A.

No.

Q.

Did you ever use them again?

A. ·No •

.Q.

Mr. Sayers, you've covered the fall and the,
you know, the medical treatment you went through
after the fall.

Let's get back to MacGill

Village and where you live· out there.

Are there

any sidewalks out in MacGill Village?
A.

Np.

Q.

How do people living there usually get when
they visit their neighbors go from place· to
place to visit.

A.

Through the yards.

Q.

Are there any paths in the .yards?

A.

Y~ah,

Q.

How were these paths made?

A.

Just were people had walked and worn the grass

there's some paths.

down.

Q.

O.K.

Had you been from October to February

before you fell during the winter months there?
-10-
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Had you done any walking visiting your neighbors?
A.

Oh, yeah.

Q.

Had you gone through the yards?

A.

Not this particular yard.

Q.

Which neighbor had you visited?

A.

I

Q.

Was there a pathway where you were walking

hadn~t

been up to the Davis', no.

that night?
A.

Y~ah,

there's a small path, right there next

to the house.
Q.

What direction did it take?

A.

It just run along side the houses.between
three houses?

Q.

How close was it to the houses there in the
Village?

A.

Four or five feet.

Q.

Four or five feet from the actual dwelling
places?

A.

Yes.

Q.

Was this the path you took . . .

BY .MR. SMITH:
I object, his leading again, Your Honor.

He's·

been doing that for some time.

BY THE COURT:
Sustained.

BY MR. PHILLIPS:
Q.

How did you get to Mr .. Davis' that night?

A.

I walked through the yard.
-11-
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Q.

Was it on a path?

BY MR. SMITH:
Your Honor, again, I object, he's leading.
BY THE COURT:

He's asked him five times and he's got.to
answer him five times.
BY MR. SMITH:

With respect, I think. it's leading, Your Honor,
and I object to it.
BY Am. PHILLIPS:

He described that there was a worn out path there,
Your Honor, and I· asked him if: he walked on it.
BY THE COURT:

I overrule the objection.
BY MR. PHILLIPS:
Q.

Did you walk on that path?

A.

Y~s,

Q.

The day after you fell, did you go back and

I walked on the path.

look at the place you fell?
A.

No, I was in the hospital.

BY MR. STONE:
Y~ur

Honor, he is obviously leading and we object .

to his leading the witness again.
BY THE COURT:
Mr. Phillips, try your best not to suggest to the
witness.
BY MR. NUCKOLS:
Your

~onor,

may I speak to that?
-12-
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BY THE COURT:

Yes.
BY MR. NUCKOLS :

Mr. Campbell referred to it repeatedly that this
gentleman didn't know what he fell into and went
back the next day and saw it, and, and, therefore.

BY MR. STONE:
I restate my objections so Mr. Nuckols will
understand it.

My objection was that he's leading,

he said "Did you go back the next day and look at the
pathway?"

That's leading.

And the Judge sustained

it, as I understand it.

BY THE COURT:
Just restate your question.

BY MR. PHILLIPS:

Q.

Did you ever go back to look at where you fell?

A.

After·:I got ·out of the hospital.

Q•

Describe to 'the Court and the Jury what you
saw?

A.

I saw where the gas line had been put ;n.

They

had put some dirt but it had sank down,. I would
say, four to six inches.
Q.

How wide?

A.

I would say eight or nine inches wide.

Q.

How long a

p~riod

of time was this after you

first fell?
A.

About •

close to a. month.

Q.

Did you ever see the ditch again?
-13-
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it agian?

A.

Uh - no.

BY MR. NUCKOLS:
May I

app~oach

the bench?

BY MR. PHILLIPS: ··: .
Q.

Allright, Mr. Sayers, I have here, you've seen
before, a statement of medical expenses that
shows were you were in the hospital eleven days,
and the x-rays you had and the doctor bills you
had.

The upper portion here, is this a

correct statement of your medical expenses?

A.

Yes, that looks about right.

Q.

You stated the fall occurred on the 9th day of

I

•

February which you stated was a Sunday?

A.

Yes sir.

Q.

O.K.

A.

Along the last of December, I guess.

Q.

Where were you working at the time?

A.

Jim Dandy's(?) Body Shop.

Q.

You didn't work during January?

A.

Oh yeah.

Q.

Did you work the week before?

A.

Yeah.

Q.

What day of the week did you get paid on?

A.

On Friday.

Q.

So that would be two days before you fell?

A.

Yes.

Q.

And what date would that have been?

When did you receive you last paycheck?

. .
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A.

Well, I got· paid on Friday, before I fell on
Sunday.

Q.

From your previous testimony you said you went
back to work about five months later?

A.

Yes.

Q.

O.K.

Now, a check of your work records would

show that you received your first check the first
week of July.

Would that be correct?

A.

Yes, I believe that was

Q.

I have here, just look at this, I have showed this

to you before.

~ight-

So the 7th of February would have

been the last day you worked as you ·testified_.
Is this divided down, the next Friday would have
been 14th of February, and seven days each.

Is

there seven days difference in each of those dates?
A. · Yes.

BY MR. STONE:
We stipulate that.

BY MR. PHILLIPS:
Q.

Is this a correct statement of the time you
were out of work, and the loss of wages?

BY MR. STONE:
We stipulate the whole statement.

BY MR. PHILLIPS:
Q.

The total amount is what, Mr. Sayers?

Wages

and medicals?
A.

·What, this?

Q.

Yes, sir.
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A.

Uh, $5,327.33.

Q.

When you first started back to work, explain
to the Court what the effect your injury had
upon your work?

A.

I just worked part-time.

Started maybe three

or four hours a day and the longer I would stay

on it it would start hurting and ache and I
would take off and then go back a few hours the
next day.
· Q..

What kind of work did you do?

A.

Body and·fender work.

Q.

Did this, did your ankle or pain effect the way

you did your work?

A.

Yes.

Q.

Describe it to us?

A.

Well, there was a lot of stooping down and
squatting down and I couldn't do it ·because
of my ankle.

Q.

How did you manage?

A.

I just took care of it and kept me something to
kneel down on when I had to work down low and
then I worked standing up I would keep my
weight off it.

Q.

When you went back to.work full time, how did
you feel at that time?

A.

Well, it still bothered me.

I had to still

use something under my knee.

Kneel down a

lot.

It still bothered me.
-16-
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Q.

What hours during the day did you work.

Full

time?
A.

Full-time, 8 to 5, I guess.

Q.

What periods of the day did your ankle start
bothering you?

A.

It'd start bothering me in about five to. six
hours.

Q.

After you

A.

Full-time, yes.

Q.

When you would get off from

starti~g

working?

work~

what would be

the first thing you would do after you got
home?

A.

I wouid go home, soak it, you know, pull my
shoes off, soak it, set down a hour or two.

Q.

Describe the pain you felt at that time?

A.

Well, it was just tired and kind of throbbing.
Wasn't to much pain, just throbbing.

Q.

More of a throbbing pain?

A.

Uh-huh.

Q.

Did you feel any sharp pain?

A.

No.

Q.

After you

b~gan

work the first week of July,

did you ever have to
A.

r~turn

Ye:s, went back one time.

to the hospital?

Had a pin in the right

side of my ankle and it got infected.

I went

back and stayed overnight and Dr. Mackler taken
the pin out.

Q.

Describe what Dr. Mackler did to you?
-17-
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A. ·well, they kept me overnight.
practically all night.

Nurses stayed

Next morning, they put

me through the same procedure as though they
were going to operate, but he didn't have to
cut.or anything.

It was infected and he just

pulled it. right out.
Q.

Were you put to sleep?

A.

No.

Q.

Do you know why he didn't have to cut the ankle?

A.

The pin, you could see it, it got infected, I
guess it come out a little bit.

Q.· So you could see it?

It was out?

A.

Yes.

Q.

How did the infection affect you?

A.

It just started hurting and kind of swelled up
and you could see the infection and he took it
·out and it got allright.

Q.

How

lo~g

did it stay swollen after he took it

out?
A.

It went right down.

Q.

Did you have to do anything special for it?

A.

Just soak it.

Q.

How often did you soak it?

A.

Twice a day.

Q.

For how long a period of time?

A.

I did it for about a week.

Q.

When did you return to work, after you had the
pin removed?
-lR-
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A.

After I had the pin removed, I went right back
to work.

Q.

Did you ever have any more swelling?

A.

No.

Q.

Besides your work, did your ankle affect any of
your_other activities outside of work?

A.

Yes, I played a lot of softball and I can't play
that anymore·.

I can't run, still can't run.

to bowl a lot and I haven't tried that yet.

Use
I

don't know if I could bowl now or not.

Q.· What kind of softball did you play?
A.

Regular softball.

Q.

For a league, or just -?

A.

No.

Q.

Had your ankle ever bothered you before the
accident?

A.

No.

Q.

Had you ever injured it?

A.

No.

Q.

How does it feel today?

A.

Well, it's a whole lot better than I thought it
would ever be.

St~ll

bothers me some;

It gets

tired and kindly stiff of a morning.

Q.

How

lo~g

does it take before the stiffness goes

away?
A.

30 minutes to an hour.

Q.

Are there any particular periods of time that it
bothers you worse than others?
-19-
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A.

Bad weather.

Q.

What kind of weather?

A.

Damp, cold weather.

Q.

How does it affect your walk?

A.

When I first start walking on it in the morning,
it's kindly stiff but it graqually limbers up and
I

don't limp quite as bad and after it starts

getting real tired, why I limp a little.

Q.

Would you walk in front of the.Jury here?

A.

Yes.

Q.

How does it feel after the stiffness is· gone?

A.

Well, it feels good.

It don't hurt or pain·or

anything like that ..

·Q.
A.

How does it affect the flexibility of your foot?
It's a little stiff.

It bothers me walking up

a steep grade more than on level ground.

Q.· Is there any difference between the amount of
turn you can get with that ankle than with your·
right ankle?
A.

Oh, yeah.

Q.

Describe how much difference there is?

A.

Not to awful much, there is some difference.

-

.

Q. ·After being out of work for approximately 20
weeks as you testified and a good bit of medical
bills, how did this affect you financially, Mr.
Sayers.
A.

It affected me quite a bit·.

Q.

What kind of affect?
-20-
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A.

Well, I couldn't pay everybody.

And some of

them . . .
BY MR. STONE:

Your Honor, please, the Plaintiff is entitled to
show his financial loss and I object to any testimony
about any financial problems other than what the
actual loss was.
BY THE COURT: ·

What was the question?
BY lrffi • NUCKOLS :

Maybe we ought to be heard., Your Honor, on it.
BY THE COURT:

Allright.

Members of the Jury would you retire

for a moment,

please.

Now, what kind of financial

problems were you talking about?
BY MR. NUCKOLS:

He is going to testify about adverse effect on his
credit because several people got judgments; he
didn't have money to pay his

bil~s

and so forth.

It effected, huh, it's embarassing.to him.
affected his credit:
thi~gs

He said he

It

cou~dn't·buy

because these bills which were outstan4ing.

People would check with the Retail Credit and·he
couldn't get any credit.

And he also had some

judgments that went down against him during that
time because he didn't have any income.
BY MR. STONE:
Y~ur Honor, please, I think all he is entitled to·.

48

show is actual monetary damages, he's entitled to
show inconvenience resulting from the injury itself,
that is, inconvenience associated with discomfort
from the injury, but to go into ancillary matters like
judgments that may have gone down against him

wn~ch

gives us the right, of course, to ask him whether
he didn't have some judgments before the accident,
is taking

~he

attention of the Jury away from the

issues in the case, and I submit that it's not
proper evidence.
BY MR. PHILLIPS:
I think that type of embarassment resulting

directly from the injury would be the part of
mental anquish that he suffered from direct result
of the limp.
BY THE COURT:
Does either side have any authority?
BY MR. STONE:
I don't have any with me, I never imagined it
would come up.
BY THE COURT:
Well, it's up.
BY MR. NUCKOLS:
Well, I think we bad it the Motion for Judgment.
I'm not sure.
BY MR. STONE:
Well, it's so remote, Judge, you could have figured •
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BY THE COURT:

Well, I'm inclined to agree with you, Mr. Stone,
but I want to know what the law is.
feeling about it.

I have a

If we could find some

authority.
BY Am. PHILLIPS:

We apparently have no authority on it either way,
Your Honor.
BY THE COURT:

You say you didn't plead it in your • • •
BY MR. NUCKOLS:
No sir, it's not - I've seem to have lost the .

BY THE COURT:
Wasn't covered in Depositions or any other discovery?
BY MR. NUCKOLS:
No sir.·
BY

MR. STONE:
No sir.

BY THE COURT:
Well, I'll exclude this.·
BY MR. NUCKOLS·:

Well, when they get back you Gentlemen may
cross examine.
BY MR. SMITH:

Q.

How long have you lived· in MacGill Village?

A.

For 22 years.

Q.

So, this happened in 1975 and you had lived
there for 19 to 20 years at the time it
-23-

50

occurred.

Is that correct?

A.

Yes.

Q.

Did you live in the same house that entire
time?

A.

Yes sir.

Q.

For tbe benefit of the Jury, would you come up
here please and your counsel so we can make this
a little more clear to them.
sir,

a~d

I show you this,

ask you if it is a reasonable accurate

representation of where you live in relationship
to where these. . .

BY THE COURT: ·
Excuse me for the interruption, come on up here so
you can see this.

BY·MR. SMITH:
I was going to pass it around, sir.

Q.

Is· this.an accurate represe.ntation of where you·
live in relationship when the events occurred?

A.

Yes sir.

Q.

There is a marking here on Number 81.
you have given

you~

I believe

address as 81 Floyd Lane.

Is that correct, sir?
A.

Yes.

Q.

That's where you live?

A.

Yes sir.

Q.

I believe that .you were going to see Mr. Davis.
Is that correct, sir?

A.

51.

Yes sir.
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Q.

Mr. Davis lived here?

A.

Yes sir.

Q.

O.K.

A.

Yeah.

Q.

Where did Mabel Linkous live?

A.

She lives right here.

Q.

91?

A.·

Yes.

Q.

There's a line here that says "gas service line."

Now, that would have been, I suppose, 93?

Is that where this gas line is put in?
A.

Yes sir.

Q.

Is there a driveway to rour ho1se?

A.

Yes sir.

Parking place,· a in'· t h.o driveway, just

a place to park.

Q.

Is ·there an entrance from Floyd Lane- a·cut
in the curb or a way to go from Floyd Lane to
your house?

A.

There is no curbs.

Q.

Isn't it true, sir, there are some gravel driveways?

A.

Yes, gravel, uh-huh, gravel driveways.

There is just, huh .

Q. · That allow you to come off of Floyd.Lane and
park in the vicinity of each of your residences.
These are obviously duplexes.

Each number

represents a separate residence.

A.

Yes sir.

Is that correct?

There's a driveway between each apart-

ment.

Q.

A Driveway here - here - here - here - and so
forth.

Is that correct?
-25-
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A.

Q.

No sir, I

.nk this is a wide one that takes

care of t

.1

One

one here - one here - and one here.

here~

of these apartments.

Is that corrects, sir?

A.

Right.

Q.

And you knew· of these driveways?

A.

Yes sir.

Q.

There were street

l~ghts

here, I believe you

said?

A.

Yes sir.

Q.

In this vicinity?

A.

·Right here on Pepper's Ferry Road.

Q.

At the corner of Pepper's Ferry and Floyd?

A.

Yes.

Q.

And then there was a street light down here.
Is that correct sir?

A.

Yes sir.

Q.

Had you lived in this particular house for
twenty years?

A.

Yes sir.

Q.

Had you been working in the same area for
twenty years?

A.

Yes sir.

Q.

You have gone out Floyd Lane every day to go to
work for twenty years and came back every night?

A.

Yes sir.

Q.

Now, explain to the Jury, if you would sir,
how you went this night?
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A.

I went right out close to these houses - just
like this.

Q.

Did you say there was a small path?

A.

Yes sir.

Q.

Could you see the path?

A.

Yes sir, I could - you could see it in the
daytime.

Q.

Could you see it .at night?

A.

Yes sir, slightly, yes.

It~s

just a place where

the grass is kind of worn down.

Q.

But you saw the path there?

A.

Well, I don't recollect whether I could see it
that night or not.

Q.

So you don't know whether you took the path
or not?.

A.

Y~ah,

I was close to the path.

Q.

But you don't kDow if you took it or not?

A.

You could feel it - walking.

Q.

You came down here and stayed

~lose

to the

houses and went over to the Davis' residence.
Is that correct?
A.

Yes:.·

Q.

Which is in the same duplex but one unit over
from Mrs. Linkous'.

Is that correct?

A.

Yes.

Q.

As you came back, you fell in something?

Is

that correct?

A.
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Yes.
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Q.

I would like to introduce this as a Defendant's
H & F Exhibit I.

BY MR. SMITH:
And I believe, before I hand it to the Jury, I want
to make one thing clear.

This is the residence he

visited - the unnumbered house on this map but in
actuality was 93.

With everybody's permission,·

I'm going to put that in so that the Jury will know
what it is.

Q.

How light was it that night, Mr. Sayers?

A.

It was dark.

Q.

·Pitch black dark?

A.

Y~ah,

Q.

7:00 o'clock in February, was it cold?

A.

Yes.

Q.

How had the weather been?

A.

I would say, it was around 30 degrees.

Q.

That January and February had been particularly

da..rk,

rough

as far as weather was concerned.

had snow and rain

an~

We

just .

A.

Yes sir, there was still some snow in

Q.

Was there snow in your yard?

A.

No sir.

Q.

Was there snow between your residence, Number

~laces.

81 there, and Mr. Davis' residence, Number 93.

sir.

A.

No

Q.

Could you see snow in any of the

A.

No sir.

yards~

The-only snow was was where people.
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shoveled it up on their driveways.

Q.

You could see piles of it?

A.

Yes sir.

Q.

Either drift or shoveled or whatever but it
was clear from the walk?

A.

Yes sir.

Q.

Did you have to go over any snow to get over
to any of the driveways. • •

A.

No sir.

Q.

And you took this narrow path, that you were
pretty close to it but you weren't sure if you
were on it or not.

Is that what you're saying?

A.

Y~s.sir,

I was in the path •.

I know that.

Q.

I'm not trying to argue with.you or anything else,
Mr. Sayers, I just want the Jury to understand
what was going on 'that night.

I believe you

testified that you couldn't see the path.

Could

you feel it, is that· it?

A.

Y~ah,

Q.

Could you feel the path?

A.

Yes sir.

you could barely see the path.

You could tell when you got over in the

grass.

Q.

Was it that dark, that you had to go by feel?

A.

No sir.

Q.

I'm a little confused, sir.

You said "pitch

black" and you've said street lights.

Could you

see anything in front of you?
A.

56·

Oh yeah.
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Q.

So you could see this path a little bit?

A.

You could see reflections from the street
lights.

Q.

Did anybody between you and the Davis' have
any house lights on?

A.

They had some in the houses, yes.

No porch

lights on.
Q.

Did Mrs .. Linkous have

A.

I don't remember.

Q.

She may have, she may not have.

A.

If she did have, it wasn't in the front part._

any··l~ghts"on?·

It was in the back part.

Q.

You went all.the way over to the Davis' because,
I

believe, it was Mrs. Davis' nephew that was

killed in the accident.

Is that correct?

A.

Yes.

Q.

And, Mrs. Davis was your first cousin?

A.

Yes.

Q.

As was the mother of this child?

A.

Yes sir.

Q.

And you went over to see how they were doing?

A.

Yes sir.

Q.

You had been to the funeral that afternoon?

A.

Yes sir.

Q.

And you found no one there?

A.

Right.

Q.

And then you came back and that's when you
.slipped?

5?

A.

Yes.

Q.

I believe, and let me see if I got this straight,

you weren't exactly sure what you slipped in
until you looked at the ditch later.

Is that

correct?

A.

No sir, I could see the ditch.

Q.

You could see the ditch?

A.

I mean I could - when I was down, my leg my foot was down in the ditch, and I knew it was
in the ditch. ·

Q.

But you didn't see the ditch before hand?

A.

Not before, no.

Q.

Did you know there was a ditch there?

A.

I knew they were puttin' the gas line in.

Q.

When did they put this gas line in, Mr. Sayers?

A.

I think it was about

Q.

Several months prior?

A.

Yes sir.

Q.

Did you see it after the gas line was finished?
Did you see

Mrs~

Septe~ber

or October.

Linkous' front yard?

A.

No.

Q.

Did you go by there?

A.

Went by there everyday.

Q.

Everyday.

But you didn't see the ditch or the

line at any time from October until February?

A.

No sir.

Q.

Did you even look?

A.

No.
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Q.

In other words, sir, you.knew that there had
been some digging done between Floyd Lane up
to Mrs. Linkous' house?

A.

Yes sir.

Q.

And you did not look to see what was there?

A.

No.

Q.

And you had looked to see what was there five
months later when you went across it in the dark?
Is that correct?

·A.
Q.

Is that basically correct, sir?

I didn't understand.
You still hadn't looked between October when
something was done, the gas line was put in
up at Mrs. Linkous' house and the time you
·crossed the gas line you still didn't know
what was there?

A.

No, sir •

Q.

Even though there was nothing - when you

..

went through that night you had no lantern with
you?
A.

No sir.

Q.

You had no artificial light at all?

A.

No.sir.

Q.

You couldn't see?

A.

Very

Q.

And you didn't know what was in front of you?

A.

I didn't know, no.

little.

Q. ·But you did know that something

A.

If they had been big objects, I could have seen
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it but as far as

somethi~g

in the ground, I

couldn'.t see it.

Q.

But you could see the path?

A.

Barely.

BY MR. SMITH:
I believe that is all I have, sir.

BY MR. MCCARTHY:

Q.

Mr. Sayers, I believe you said you were jogging
when· you went from your house across in front of
these three or four houses to the Davis
residence?

A.

Y~s

Q.

What did.you see in the Linkous yard on the

sir, kind of trotting along.

way up?

A.

What did I see?

Q.

Uh-huh.

A.

Nothing.

Q.

Were you looking?

A.

Yes sir, I was watching were I was going.

Q.

You testified on

depositions
before, now let me
...

ask you that ·question again.

Were you looking

as you jogged up through there?

A.

Were I was looking, sure.
I was

I was watching where

goi~g.

Q.

And you didn't see anything on the way up?

A.

No sir.

Q.

And it was dark?

A.

Yes sir.
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Q.

You would have seen a large object?

A.

Yes sir.

Q.

And yet you were jogging?

A.

Yes sir.

Q.

And when you turned around, you jogged back?

A.

Yes sir.

Going out, I didn't run out, I walked

out there, well, I walked fast.

When I turned

around and started back to the house, I was
kindly trotting along - jogging.

Q.

Well, when you testified on Deposition, you
testified "I was just running out through the
yard."

BY MR. NUCKOLS:
Read the rest of it.
BY MR. MCCARTHY:

Just running out through the yard.

Well, not

exactly running but trotting along.

Q.

Kind of trotting?

A.

Yes sir.

Q.

Do you remember saying anthing?

A.

No sir.

Q.

You have gone down Floyd Lane quite often?

A.

Yes sir.

Q.

How many times a day do you go·down Floyd Lane?

A.

Usually three or four times a day'· or twice a day.

Q.

Was there any depression in Floyd Lane where the
gas line crossed?

A.

No sir, it went under the street.
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Q.

No depression?

A.

No sir.

Q.

Did you go down Floyd Lane when they were putting
this in?

A.

Yes sir.

Q.

Did you observe them building it?

A.

Yes sir.

Q.

Saw where it was?

A.

Yes sir.

Q.

Now. would you step down.

The driveways are

located between each of these dwellin.gs.

Is

this correct?

A.

Yes sir.

Q.

Is there·a driveway coming in to the front of
the Davis house, I take this is the front of
the

A.

.. .

They don't go all the way to the front of the
house.

Just from Floyd Lane down to the house.

Q. . They come up to the house?
sir.

A.

Y~s.

Q.

Is there a driveway up there?

A.

Yes sir ..

Q.

And there's a driveway down here?

A.

Yes sir.

Q.

You say there were piles of snow were people
had been shovelling?

A.

Yes sir.

Q. ·Why didn't you go up Floyd Lane?
-35-
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A;

We all just walked through the yards.
no sidewalks.

There's

It's dangerous walking in the

streets.

Q.

So this dark night you jogged up through the
yards?

A.

I always do.

Me and everybody else that lives

out there.
BY MR. STONE:
Y~ur

Q.

Honor, I· have a couple of quest·ions.

I'm still not exactly sure of the size of the
Will you tell me first what the width

ditch.

of it was?

A.

The width was

e~g~t

or nine inches.

Somewhere

along there.

Q.

Would it have been about like that (Indicating
a book.)

A.

A little wider.

Q.

A little

A.

Yes sir.

Q.

How deep was it?

A.

I would say from four to seven inches. ·

Q.

About that deep?

A.

Yes sir, something like that.

Q.

And about this wide?

A.

Maybe a little wider.

Q.

Did you own a flashlight?

A.

I don't know if I did at the time or not.

Q.

Do you

w~der

O\m

than this?

one now?
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A.

Yes sir.

Q.

You could have gotten a flashligh_t somewhere
couldn't you?

A.

If I had a wanted it, yeah.

Q.

And if you had had a flashlight and shining it

in front of where you

~ere

walxing, could you

have seen this ditch this size?
A.

Yes sir.

Q.

No problem?

A.

No sir, that's .•right.

Q.

If you we_re walking around in daylight, you
could have seen it?

A.

Yes sir.

Q.

The reason you didn't see it was because it was
dark?

A.

Right.

Q.

It was too dark to see this ditch.

And the

ditch could have easily been seen if you had had
a flashlight?
A.

Yes sir.

Q.

What is the distance between the ditch arid the
nearest street light?

A.

The distance?

Q.

Yes.

A.

Huh, roughly, I would say - about, I say 40 50 yards.

Q.

About 120 to 150 feet?

A.

Yes sir.
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Q.

And they did not light this area up on the
ground itself?

A.

No sir.

Q.

I

believe that you testified just a minute ago

that you could have seen a big object like a
wheelbarrow but any object on the ground - low
on the ground - you could not have seen?

A.

Right.

Q.

Because it was too dark?

A.

Right.

Q.

And you said that you used this path because
you all just always did it.

When was the last

time you used this path?

A.

Well, it had been a while since I had been
thro~gh

Q.

the front.

You used the one out back, I believe, to go to
the store?

A.

Yes.

Q.

Could it have been as much as a year?

A.

I would say it had been six or eight months.

Q.

So you didn't really know what the pathways
were like?

A.·

No.

Q.

You could have walked out the driveway, down to
the shoulder of Floyd Lane, and up to Davis'
driveway.

A..

I could have .

. -38-

BY MR. SMITH:
One last question.
Q.

Did you take any pictures : or anyone on your
behalf take any pictures·of the ditch?

A.

No sir, not as I know of.

BY MR. PHILLIPS:
Q.

When you walked down that same path six to
eight months

bef~re,

Mr. Sayers, what was its

condition at that time?

A.

It was just about the same as it was - as it
is now other than the ditch.

Q.

Was the total pathway even or uneven?

A.

Well, it's uneven.

It's not a path all the

way but·inthisparticular

pl~ce

there is a little

path.
Q.

Were there any depressions in the path when you
had walked on··.it six to eight months before?

A.

No.

Q.

You said you drove by there·at least twice a day
going to work and coming back, did you ever have
any reason to look over in Mrs. Linkous's yard
and if so, what was in".it?

A.

No.

BY THE COURT:

Allright, you may step down.

-39-
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DAVID WEBSTER QUESENBERRY, being duly sworn, deposed
as ·follows:
DIRECT EXAMINATION:
BY MR • NUCKOLS :

Q.

What's your full name sir?

A.

David Webster Quesenberry.

Q.

Where do you live?

A.

Pulaski.

Q.

How long have you lived in Pulaski?

A.

All my life, 31 years.

Q.

What sort of work do you do?

A.

I work at Jefferson Mills.

Q.

How long have you been there?

A.

Little over a month.

Q.

Are you acquainted with Mr. Mathew Sayers?

A.

Yes sir.

Q.

How long have you know him?

A.

About 20 years.

Q.

Since you were a small boy?

A.

Yes sir. I grew up with his son.

Q.

You grew up with his son.

A.

·Several, numerous times.

Q.

When did you first come·aware that he had received

"''.

You visited his home?

and injury in 1975.
A.

I took my wife to work on Monday morning.
off that day.

I was

Were I was working at then we were
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off a week and on a week.

This

w~ek

I was off.

So I stopped by there and when I saw Mrs. Sayers
she seemed upset and I asked her what was wrong. _
And she said.
OBJECTION BY MR. SMITH:
Anything Mrs. :Sayers says, Judge.
BY MR. NUCKOLS:
Don't say what she told you.
Q.

What did you find?

A.

What I saw?

Q.

Yes.

A.

He crawled out of the bedroom into the livingroom
and he foot and ankle was swollen real big.

I

told them that I thought it look like it was
broken.

I help get him into a chair.

This was

around 7:30 and I went to the drug store to get
him a pair of crutches.
Then I took

h~

Brought them back to him.

out to the Emergency Room at the

Pulaski Hospital.
Q.

You took him out there?

A.

Yes sir.

Q.

Did you have an occasion on that day to go to where
it has been alledged that he had a fall?

A.

Yes sir.

Q.

Tell the members of the Jury what you observed
there?

A.

Look like a long trench or a ditch.
30 feet long.

From the road out.

That was about
It was about
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5 to 6 inches deep.

Seven inches wide in some

places.

Q.

And this was all the way from the street to the
house?

A.

Yes sir.

Q.

How was the sides, was it just straight down or
sloped down, or what?

A.

I don't recall.

Q.

Did you do any measurements?

A.

No sir.

Q.

To the reference of when this line was put.in
in October of 1974 which was dug three and a
half months before you were there.

Had you been

to Linkous's house between the middle of October
and the day that you had been there and found him
injured?
A.

Mr. Sayers' s ':louse? .

Q.

Yes.

A.

Yes, several times.

Q.

Were had you driven from to get to his house?

A.

Off of Peppers Ferry Road.

A whole lot of times.

Q.· The times that you drove along there did you
observe this ditch like area that you described
to us?
A.

No sir, I never seen it before.

Q.

Were you aware that they had put a line in there?
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A.

No sir.

Q.

Have you lived at McGill Village?

A.

Yes sir.

Q.

How do people go from one house to another out
at McGill Village?

A. ·They go through other people's yards.

The road

is really dangerous because heavy traffic and
sometimes it pretty fast.

Everybody walks through

each others yards.
Q.

Going any place?

A.

Yes, going to the store and visiting other neighbors.

Q.

Are there any sidewalks out there?

A.

No sir.

Q.

Are there sidewalk from the

stree~

to the front

doors of people's houses?
A.

No sir.

Q.

Some reference to some parking areas?

A.

Yes sir.

Q.

This has been put into evidence.
Sayer's
was.

This being Mr.

house and this being were the gas line

Are you familiar to were the streetlights

are there?
1\.

Yes sir.

Q.

Were are they located?

A.

One at each corner.

One at Peppers Ferry Road

coming into Floyd Lane.

Q.

On this corner here?
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A.

Yes sir, Right here. And it faces over Peppers
Ferry Road.

It's hanging over Peppers Ferry Road.

Q.

Over Peppers Ferry Road?

A.

Over Peppers Ferry Road, yes sir.

Q.

Not on Floyd Lane?

A.

N'o sir.

Q.

Where this line is.

you say the light is here

and the pole is behind it?
A.

The light hangs out over Peppers Ferry Road.

so·

really the pole is behind the light.

Q.

Where is the other light?

Some testimony says

it •·s down on the other end?

A..

Yes sir.

Q.

Are there any trees along there?

A.

Yes sir, quite a few.

Q.

Between where this light is and where the gas line

Down the stretch here.

was?
A.

Yes sir.

Q.

Quite a few trees?

A.

Yes sir.

Q.

That's all.

Thank you.
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CROSS EXAMINATION OF DAVID WEBSTER QUESENBERRY
BY MR. SMITH:
Q.

Was the area that you·describe to has the line
was it pretty obvious?

A.

Yes sir.

Q.

There has been some testimony that the indentation
was about this wide (showing 5-7 inches with hands)

A.

7 to 8 inches

Q.

About this deep?

A.

Yes sir.

Q.

This was going up to the Linkous home?

A.

Yes sir.·

Q.

You didn't have any problems seeing it?

A.

Not the day that I went out there to look at it.

Q.

Do these parking areas go to the shoulder of the

wide~·

road?
A.

Yes sir.

Q·.

In essence a wide driveway where people could park?

A.

Yes sir.

Q.

Does the parking area go all the way to the front
door there?

A.

No sir.

Q.

That's all I have.
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BY MR.

CA~WBELL:

Q.

Mr. Quesenberry, when was it that you went out
and looked in Mrs. Linkous' yard?

A.

The morning I went out to see Mr. and Mrs. Sayers.

Q.

The day after the fall?

A.

Yes sir.

Q.

Was there any grass over this indentation?

A.

Full of dirt.

Q.

You are acquainted with the paths that goes up
through those yards?

A.

There is paths; a lot of people walk through there.

Q.

Is the grass worn down where those paths go?

A.

Yes sir.

Q.

Would you say that this line were the gas line
gone was. . you could see that more easily than
you could the path?

A.

Yes sir.

Q.

Alright, that's.all.

Thank you.
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BY MR. STONE:
Q.

Mr. Quesenberry, you described where the lights
are, I assume you are making the point that the
streetlights do not furnish much light?

A.

Not inbetween- like I say . .

Q.

Where the ditch line was you wouldn't get much
light from the streetlights?

A.

No sir.

Q.

So if you are walking through there you would
at night have'to depend upon the streetlights?

A.

Yes· sir.

Q.

Alright, thank you.
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RE-DIRECT EXAMINATION
BY

l\ffi •

NUCKOLS :

Q.

You said that there were several paths through
the yards there.

I believe that you testified

that the ditch was more obvious.

You went up

there specifically to look for the ditch, didn't
you?

A.

Yes sir.

Q.

You haven't walked through there during the night
time, have you?

A.

No sir.

Q.

The path go perpendicular, it goes across that
ditch does it not?

OBJECTION BY MR. SMITH:
Your Honor, we are getting too many questions.
is getting a little too much.

The Jury

We object to that.

He

just keeps leading and putting words in his own
witness's mouth.

THE COURT:
Sustained.

BY MR. NUCKOLS:
Q.

How does the path cross the ditch?

A.

Across.

Q.

Would you come up here and show the Jury?

A.

The path was real (let the record show that:
he shows a line parallel to the houses 81 through 91
shown on this map and parallel to Floyd Lane.)
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The path is real close. I would say about five
or six feet from the side of the house.
Q.

And it came along this way?

A.

Yes sir.

Q.

Do you all want to ask him any more?

BY MR. CAMPBELL:
Just one question.
Q.

I understand it that you went to Mr. Sayers.'-s.
house quite frequently.

You were not there

when they were putting in the gas line?
A.

No sir, I never noticed it.

Q.

O.K.

Thank you.

AND FURTHER THIS DEPONENT SAYETH NOT.
THE WITNESS MAY STEP DOWN.
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GEORGE THOMAS

FA~mR,

being duly sworn, deposed

as follows:
DIRECT EXAMINATION
BY MR. NUCKOLS:

Q.

What is you name, please?

A.

George Thomas Farmer.

Q.

Where do you live?

A.

1605 Lee Highway.

Q.

That's in Pulaski?

A.

In Pulaski.

Q.

Are you presently employed?

A.

Retired.

Q.

In 1975, where were you employed?

A.

McGill Village.

Q.

In 75, were you there also?

A. ·Yes sir.

Q.

What was your position with McGill Village?

A.

Manager of the buildings.

Q.

Who did you report too?

A.

Mr. Ginsberg.

Q.

He's the owner of the property?

A.

Yes sir.

Q.

Where does he live?

A.

Chicago, Illinois.

Q.

Does Mr. Ginsberg come in very often?

A.

Not to often.

Q.

Were you employed there the 20th day of September, 1974?

Sometimes I don't see him for a year.
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A.

Yes , I was .

Q.

I hand you a document, did you sign that document?

A.

Yes, I did.

Q.

What is it?

A.

A request made by the gas company to install this
line.

I guess you would.call it an easement from

the Village.

Q.

Did you sign this?

A.

Yes sir.

Q.

On behalf of the McGill Village?

A.

Yes sir.

Q.

In this you req·uested the Natural Gas Company to
put a line into Mrs. Linkous' property, is that
right?

A.

Yes sir.

Q.

And did they in fact put a line into the property?

A.

Yes sir.

Q. ·Did you observe them doing it?
A.

I didn't see them at the time that they put it in
but I knew it happened.

Q.

Where is your office in relation to where this
line was put in?

. A.

Q.

Directly across Floyd Lane.
We would like to offer this as Exhibit 2 (Sawyers)
Where exactly is your office in relation to Mrs.
Linkous' house?
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A.

She lives at 91 and the office is alittle bit this
way.

Not directly in front of her but across the

street.
Q.

Is there anything inbetween . . . Where is the
front door of the office?

A.

Facing the street.

Q.

Faces Floyd Lane?

A.

RightJ

Q.

Is there anything between the front door and Mrs.
Linkous' house in way of trees or obstacles?

A.

Mailboxes and trees both.

Q.

How often did you go to the office after this
line was put in?

A.

Ever day.

Q.

Five days a week?

A.

Yes sir.

Q.

How did you drive there?

A.

I drove in front of the office and park.

Q.

You came off of Peppers Ferry Road and came along
in front of Mrs. Linkous's house and parked in
front of the office?

A.

Yes sir.

Q.

From the time the line was put until this accident,
had you observed this depression in the yard?

A.

Not particular.

I knew the line was there but

I hadn't examined it.
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Q.

Were you aware there was any depression?

A.

No sir.

Q.

When did you become .aware that there might be
a problem as far as that line goes?

A.

Mrs. Linkous was on crutches having broken her
ankle and she told me that that ditch . . .

OBJECTION BY MR. CAMPBELL:
We object to what Mrs. Linkous told to him.

BY THE COURT:
I'll sustain the objection as to anything she
told him.

BY MR. NUCKOLS:
Q.

Did you receive any complaint about the ditch?

A.

Yes sir.

Q.

Did you at that time, proceed to examine it?

A.

Yes sir.

Q.

What did you find when you got there?

A.

I found that it had sunk down, I would say four
to five inches at least, due to rain and settlement.

Q.

How much of an area?

Was it from the street all

the way to the house or just part of the way or
what?

A.

All the way.

Q.

How wide was it?

A.

Seven or eight inches maybe wider, I didn't measure
it.
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Q.

When you observed this, what did you do?

A.

Called the gas company, Pulaski office first,
and they told me it was handled by Radford.

So

I called Radford and explain to them that it had

settled and should be filled up. They said they
would take care of it.

Q.

rhey advised you that they would take care of it?

A.

Yes sir .

.Q.

Did they take care of it as a result of your call?

A.

No sir, they didn't.

Went on for about·week and

a half to ten days and I called again.
me the same thing.

They told

Said we'll take care of it.

Q.

Did they take care of·it after the second call?

A.

No sir.

Q.

On those occasions did Colonial Natural Gas

advise

you to do anything concerning it?

A.

No sir.

Q.

Did they ask you to put any markers up?

A.

No sir.

Q.

Did they ask you to notify the tenants out there?

A.

No sir.

Q.

Did you, in fact, notify any tenants?

A.

No sir.

Q.

When did you become aware of Mr.Sayers's problem?

A.

Shortly thereafter, I don't know how long.
I would say after he had fallen.

Q.

And you knew where it was?
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A.

Yes sir.

Q.

Mr~

Quesenbery described the lights out there.

Do you recall where the lights were located?

A.

Well, there is one light out on Peppers Ferry Road
but it hangs over Peppers Ferry Road.
The light itself is more or less behind the pole.
The other light is on the other end of the block.
It hangs over Floyd Lane but there is alot of trees
between there and this ditch.

Big trees.

So

there couldn't have been much light there.

Q.

Did you notify Mr.

A.

No sir.

Q.

Was he in the office at any time during this

Ginsbe~g

about this?

period of time?
A.

No sir.

Q.

Are there any sidewalks at all in this development?

A.

Nq sir.

Q.

How do_people usually move. about the property out
there, to visit the neighbor or go to the store?

A.

They usually go from one building to another.
side the building.

Q.

Along

Through the yards.

People usually walk through the yard?

A.. Yes sir.
Q.

How long were you working out there?

A.

About two and a half years.

Q.

Was this true during the entire.time you have worked?
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A.

Yes sir.

BY MR. NUCKOLS:
Your Honor, there is a question which I am going to
want to ask him and I believe it should be discussed
with the Court before I do because these gentlemen
probably will have some objections, and I want to
give a good reason for it.

IN CHAMBERS:
ARGUMENT BY MR. NUCKOLS:
Your Honor, in answer to interrogatories, Colonial
Natural Gas made this, gave this answer; "That Charles
Turman Jones ... " well first off, the only record of
any

co~plaint

was a telephone call in the first week

of February from Mr. Kline the manager of Magill Village.

Charles and Turman Jones went and inspected

the ditch, and they found that no additional dirt was
needed, and that it was almost completely grassed over
and all that was necessary was to dress up where the
service line had been installed.

I

wanted to ask

this witness if, in fact, did they ever come back
again and put any filling in this line.

I know that

normally, to repair something which is alledged to be
damaged, is not admissable, but since they say there
was none done, and there wasn't

any necessary, I want

to have this witness to testify otherwise.
THE COURT:
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Well, these interrogatories, does that apply to before
or after the accident?
MR . CAMPBELL :
After the accident, Your Honor.
MR. CAMPBELL:
That's right.

But it was after the accident ••. the

question was ... and it's question five "did you inspect
·:

the ditch after
Sayers?

th~

accident involving Matthew J.

If so, on what date, what was the condition •.. "

and so forth ..
MR • NUCKOLS :

But, the

fir~t

question was, number four "were any com-

plaints made to you about the condition of said ditch
after construction of said line?

If so, when were the

complaints made, and what was your response to them?"
Now, they' re saying ....

MR. SMITH
What was the answer to that?
MR • NUCKOLS :

The only record of any complaint was the telephone
call, first week in February,· to Mr. Palmer.

Charles

Lewis and Mr. Jones went and inspected the ditch and found
no additional dirt .was necessary, and it was almost completely grassed over, and all that was necessary was to
dress up the service line that had been installed.
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MR. STONE:
I don't care.
MR. CAMPBELL:
I don't really get the point of his question, Your Honor.

THE COURT:
I'm not sure that I do.

Generally,

it'~

the rule that

what they did after the accident is irrelevant.
is the point you'rs trying to make,·Low are

~ou

So what
going

to get around that-rule?
MR. NUCKOLS:
Well, I can bring this_ gentleman back on ... they're going
to have these men testify.

And I assume that they're here,

Mr. Lewis and Mr. Jones; and that they went out.there
and inspected this, and I wasn them, and I can show that,
and that they'll testify that what· they said here.
THE

COURT:
And when did they say they went there?

MR. CAMPBELL:
It was after Mr. Sayers had fallen.
MR. NUCKOLS:
Well, it doesn't say.
MR . CAMPBELL :
Well, I think the evidence should be there.
MR • -NUCKOLS :

They said that ... I asked them when, and they don't say
when, and they don't say what day that they went there
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went there to inspect it.
THE COURT:
You're anticipating, then, that certain questions
will be asked of the defense witness ... that certain
answers will be given, and you want to contradict
the testimony in advance.
MR. NUCKOLS:
Well
THE COURT:
I think you better not do that.
MR. NUCKOLS:
Allright, sir.
EVIDENCE RESUMES
BY MR. NUCKOLS:
Q.

Mr. Farmer, after you received this complaint and
went over and looked at the area, what was the condition of the line area you described as far as
grass was concerned, was there any grass in it?

A.

I didn't see any grass?

Q.

Had it been resodded at all?

A.

No, sir.

Q.

And it was just clear dirt?

A.

All dirt.

Q.

All dirt.

I think I marked something in depositions

I wanted to ask you ... ·
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CROSS EXAMINATION
BY MR. SMITH:
Q.

The ditch was, as you call it, reasonably
obvious, is that correct?

A.

Yes, sir.

Q.

Is there a path, in the description of a path,
parallel to Floyd Avenue and the house lines?
Is there a path in there?

A.

I'd say there is.

You could tell where people

had walked through there by grass being mashed
down.

I don't know if it's. completely worn off.

Q.

The indentation is more obvious than the path?

A.

Oh, yeah.

Q.

Do you remember when the gas company came back
·in September, first of October?

A.

Refill it?

Q.

It was in fine shape then, wasn't it?

A.

After they filled it?

Q.

~ight,

Yes, sir.

after when they installed the fill, there

was no indentation, it was in good .shape?

A.

As far as I know it was filled up with loose dirt.

Q.

But there was nothing wrong with it?

A.

No, not until we had a lot of rain.

Q.

O.K. but that was some four months·after ... or
several months after.

A.

Yes, sir.

Q.

Did you ever contact anyone from H & F Construction
Company?
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A.

Not construction company, I havn't handled that
stuff.

Q.

That's all I have.

BY MR. CAMPBELL:

Q.

Mr. Farmer, I want to make sure that I understood
you correctly in answering a question of Mr. Nuckols.
Did you see the construction people putting the gas
line in?

A.

No, sir.

Q.

You did not.

You don't know how long it took them

or what they did?

You know whether or not they

bored under Floyd Lane?.
A.

They bored under it, yes, sir.

Q.

How do you know that?

A.

Because there wasn't any ditch there, any indication where they'd cut across it.

Q.

So Floyd Lane had no. obstruction in it at all·.

A.

None at all.

Q.

Allright, now, I understood you to say that you
were not aware of any depression·until Mr. Sayers
fell, did I misunderstand you?

A.

Yes you did, because I was notified and went over
to inspect it, before that, see.

Q.

When, when do you recall?

A.

No, I don't recall the dates but it was before
the ... Mr. Sayers' accident, and that's when· I called
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the gas company.
Q.

Allright. Now did it occur to you, when you saw it
and knowing that people walked up and down, that
you should do anything to warn them?

A.

No, sir, I thought that was the gas company's
responsibility, and I expect them to fill it up
any day.

Q.

It was Magill Village's property though, wasn't
it?

A.

Yes, sir.

Q. - Now, when you went o.ver and looked at it,. and you

don't recall exactly when that was do you?
A.

No, sir.

Q. . But you could see it plainly •.• it was open and
obvious, and anybody looking could have seen it.

A.

Yes, sir.

Q.

I think that's all, thanks.

BY MR .. STONE:

Q.

Mr. Farmer, you wouldn't have, couldn't have
relied.on the streetlights to_light the area at
night I believe you said.

A.

No, sir.

Q.

So on a dark night a man would_ just sort of
guess his way along, wouldn't he.

A.

That's exactly right.

89

Q.

I believe that's all.

BY MR. SMITH:

Q.

Just one last thing ... you said, sir, that the
first notice you had of anything was from this
Mrs. Linkous, when was that in relationship to
when Mr. Sayers was hurt in the way of time.
Would that be two or three days, somewhere in
there?

A.

No, that was two or three weeks I would say.

Q.

Couldn't it have been a little less than that
I think you said that,· •.. I think it was a little

less, I think you said maybe a week.
A.

Well •.•

BY MR. NUCKOLS:
Your Honor ..•
MR. SMITH:

I'm asking him that now,.If you want to make an objection
make it.
BY MR. NUCKOLS:
·Allright, I'm going to object ·if·he.says that he testified
earlier otherwise, I want him to quote it.
THE

COURT: .
He asked him a question, .now let· him answer it.

THE WITNESS :
A.

It wouldn't be too far back, but it gave me time
to call the gas companv at least twice or three
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times.
Q.

Now, Mr. Sayers fell around the ninth of February
it could have been around the first of February,
give or take two or three days?

A.

A little bit earlier than that, somewhere in there.

Q.

The last week in January. Thank you sir.

BY MR. NUCKOLS:

Q.

This open area was obvious to you when you walked
· across the street and walked over there looking for
it is that correct?

A.

Yes sir.

Q.

Was it obvious to you driving along the road going
from there?

A.

No sir, I never noticed it driving by.

Q.

And you drove by twice a .. day?

A.

Yes sir.

Q.

Alright, that's all.

BY MR • CAMPBELL:
Q.

You didn't look for it though did you Mr. Farmer?

A.

No sir.

Q.

You weren't paying any attention where you?

A.

No I wasn't paying any attention.

BY MR . STONE :
Q.

It wouldn't have been obvious to you if.you were
walking on a pitch black night would it?

A.

I don't understand the qu.estion.
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Q.

The evidence has been that it was pitch dark .
that night?

A.

Yes sir.

Q.

And the lighting out there it wouldn't have been
obvious to you if you had been walking under those
circumstances?

A.

No, I don't think he could have seen it.

Q.

Couldn't have seen it.

A.

No sir .

. Q.

O.K.

Thank you.

--
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