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MR. JUSTICE WHITE, dissenting.
Today, by holding that Massachusetts may not prohibit
corporat~

expenditures or contributions made in connection with

referenda, the Court not only invalidates a statute which has
been on the books in one form or another for many years, but also
casts considerable doubt upon the constitutionality of legislation passed by some 31 states restricting corporate political ac-

1/

tivity, -

as well as upon the Federal Corrupt Practices Act,

2 U.S.C. § 44l(b)

o

If the Court was able to reach its conclusion

by deciding that the interests furthered by the Massachusetts
statute were not sufficiently important to justify the burden it
places upon First Amendment rights, such a decision would have been
understandable in light of the Court's prior decisions according
First Amendment freedoms a preferred status.

This is not, hmvever,

-

a case which can be decided by such a mode of analysis; for the
state regulatory interests in terms of which the alleged curtailment of First Amendment rights accomplished by the statute must be
evaluated are themselves derived from the First Amendment.

The
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question

osed by this case, as approached by the

whether the State has struck the best possible balance,

the

i.~.,

one which it would have chosen, between competing First Amendment
interests.

Although in my view the choice made by the State would
I )

'J

survive even the most exacting scrutiny, perhaps a rational argument might be made to the contrary.

What is inexplicable, is for

the Court to substitute its judgment as to the proper balance for
that of Massachusetts where the State has passed legislation
reasonably designed to maximize First Amendment interests in the
context of the political arena where the expertise of legislators
is at its peak and that/Qf judges is at its very lowest.

2/

More-

over, the result reached today in critical respects marks a drastic
departure from the Court's prior decisions which have protected

~

against governmental infringement the very First Amendment interests
which the Court now deems inadequate to justify the Massachusetts
statute.
I

There is now little doubt that corporate communications
come within the scope of the First Amendment.

This, however, is

merely the starting point of analysis, because an examination of
the First Amendment values corporate expression furthers and the
threat to the functioning of a free society it is capable of posing
reveals that it is not fungible with communications emanating from
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e~ ression

is ng t.

Indeed, what some

considered to be the
the use of communi-

function

cation as a means of self-expression, self ··realization and self-.
~
fulfillment, is not at all furthered by corporate speech.
-rt
is clear that the communications of profit-making corporations \
are not "an integral part of the development of ideas, of

4/

exploration and of the affirmation of self."-

menta ~?

They do not

represent a manifestation of individual freedom or choice.

Un-

doubtedly, as this Court has recognized, see NAACP v. Buttons,
371 U.S. 415 (1963), there are some membership corporations formed
for the express purpose of advancing certain ideological causes
shared by all their members.

Under such circumstances, associa-

tion in a corporate form may be viewed as merely a means of
achieving effective self-expression.

But this is hardly the case

with corporations operated for the purpose of making profits.
Shareholders in such entities do not share a common set of political
or social views, and they certainly do not invest their money for
the purpose of advancing political or social causes.

In fact, as

discussed infra, the government has a strong interest in assuring
that investment decisions are not predicated upon agreement or
disagreement with the activities of corporations in the political
arena.
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united by a desire to make money, for the value of their
investment to increase.

Since even communications which have

no purpose other than that of enriching the communicator have
some First Amendment protection, activities such as advertising
and other communications integrally related to the operation of
the corporation's business may be viewed as a means of furthering

5/

the desires of individual shareholders.-

This unanimity of

purpose breaks down, however, when corporations make expenditures
or undertake activities designed to influence the opinion or

__ --

votes of the general public on political and social issues.

_______.

Al-

though it is arguable that corporations make such expenditures
because their managers believe that it is in the corporations'
economic interest to do so, there is no basis whatsoever for
concluding that these views are expressive of the heterogenous
beliefs of their shareholders whose convictions on many political
issues are undoubtedly shaped by considerations other than a desire
to endorse any electoral or

ideologic~!

cause which would tend to

maximize the value of a particular corporate investment.

Thus

when a profit-making corporation contributes to a political
candidate this does not further the self-expression or self------~_/------'-----fulfillment of its shareholders in the way that expenditures from
'-------.,.
6I
them as indivieuals would. -
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The self-expression of the communicator is not the
only value encompassed by the First Amendment.

One of its

functions, often referred to as the right to hear or receive
information, is to maximize the interchange of ideas.

Any

communication of ideas, and consequently any expenditure of
funds which makes the communication of ideas possible, it can
be argued, furthers the purposes of the First Amendment.

This

proposition does not establish, however, that the right of the
general public to receive communications financed by means of
corporate expenditures is of the same dimension as that to hear
other forms of expressiono

In the first place, as discussed

supra, corporate expenditures designed to further political causes
lack the connection with individual self-expression which is one

------------

-------------------------~

of the principal justifications ·for the constitutional protection
of speech provided by the First Amendment.

Ideas which are not a

product of individual choice are entitled to less First Amendment
protection.

Secondly, the restriction of corporate speech con-

cerned with political matters impinges much less severely upon the
availability of ideas to t he general public than do restrictions
upon individual speech.

Even the complete curtailment of corporate

communications concerning political or ideological questions not

'--'-------------------------------4
integral to day-to-day business
functions would leave every individual, including corporate shareholders, employees, and customers,
free to communicate their thoughts.

Moreover, it is unlikely that
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any significant communication would be lost by such a prohibition.
These individuals would remain perfectly free to communicate any
ideas which could be conveyed by means of the corporate form.
'
Indeed, such individuals could even
form associations for the very

purpose of promoting · political or ideological causes.

II

I recognize that there may be certain communications
undertaken by corporations which could not be restricted without
impinging seriously upon the right to receive information.

In the

absence of advertising and similar promotional activities, for
example, the ability of consumers to obtain information relating to
products manufactured by corporations would be significantly impeded.

There is also a need for employees, customers, and share-

holders of corporations to be able to receive communications about
matters relating to the functioning of corporations.

Such communi-

cations are clearly desired by all investors and may well be viewed
as an associational form of self-expression.
C.I.O., 335 U.S. 106, 122 (1948).

See United States v.

Moreover, it is unlikely that

such information would be disseminated by sources other than
corporations.
a certain

It is for such reasons that the Court has extended

d~7ree

this kind. -

of First Amendment protection to activities of

None of these considerations, however, are implicated

by a prohibition upon corporate expenditures relating to the elec·
t 1on

·
IIquest1ons
·
o f can d.1 d ates or re f eren da concern1ng
o f genera 1

public concern such as the desirability of adopting a personal
income tax.

No. 76-1172
- 7 The governmental interest in regulating corporate
political comnrunications, especially those relating to electoral

~----------~------------matters,
also raises considerations significantly different than
__..
those governing tr.e regulation of individual speech.
Corporations are artificial entities created by law for
the purpose of furthering certain economic goals.

In order to

facilitate the achievement of such ends, special rules relating to
such matters as limited liability, perpetual life, and the accumulation, distribution, and taxation of assets are normally applied
to them.

States have provided corporations with such attributes in

order to increase their economic viability and thus strengthen the
economy generally.

It has long been recognized, however, that the

special status of corporations has placed them in a position to
control vast amounts of economic power which may, if not regulated,

\

~·

dominate not only the

eco~omy

but also the ver1 heart of our
Although Buckley v. Valeo,

424 U.S. 1 (1976), provides &upport for the position that the desire
to equalize the financial resources available to candidates does not
justify the limitation upon the expression of support w·hich a restriction upon individual contributions entails,

9/

the interest of

Massachusetts and the many other states which have restricted corporate political activity is quite different.

It is not one of

equalizing the resources of opposing candidates or opposing positions
but rather in preventing institutions which have been permitted to
amass wealth as a result of special

'""'*"

=-,

~

advantag~,

extended by the

No. 76-1172
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State for certain economic purposes from using that wealth to
acquire an unfair advantage in the political process.
~

The State

"-"',......~,...,

need nq! £ermit its own creation to consume it.

Massachusetts

could permissibly conclude that not to impose limits upon the
political activities of corporations would have placed it in a
position of departing from neutrality and indirectly assisting the
propagation of corporate views because of the advantages its laws
give to the corporate acquisition of funds to finance such activities.

Such expenditures may be viewed as seriously

threat~ning

the role of the First Amendment as a guarantor of a free marketP ! a ~eas.

....__

Ordinarily, the expenditure of funds to promote

political causes may be assumed to bear some relation to the
fervency with which they are heldo

Corporate political expression,

however, is not only divorced from the convictions of individual
corporate shareholders, but also, because of the ease with which
corporations are permitted to accumulate capital, bears no relation
to the conviction with which the ideas expressed are held by the
10/
corrununicatoro
The Court's opinion appears to recognize at least the
possibility that fear of corporate domination of the electoral
process would justify restrictions upon corporate expenditures and
contributions in connection with referenda but brushes this interest
aside by asserting that "there has been no showing that the relative
voice of corporations has been overwhelming or even significant in
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~

influencing referenda in Massachusetts," ante, at 21, and by

suggesting that the statute in issue gives an unfair advantage
'

to those who hold views in opposition to those which would

•

otherwise be fina1ced by corporations.

Ante, at 18.

It fails

even to allude to the fact, however, that Massachusetts' most
recent experience with unrestrained corporate expenditures in
connection with ballot questions establishes precisely the
contrary.

In 1972, a proposed amendment to the Massachusetts

Constitution which would have au.t horized the imposition of a
graduated income tax on both individuals and corporations was put
to the voterso

The Committee for Jobs and Government Economy, an

organized political committee, raised and expended approximately

$120,000 to oppose the proposed amendment, the bulk of it raised
~

through large corporate contributions.

~pellan~orporations

Three of the present ap-

each contributed $3,000
to this committee •
....

In contrast, the Coalition for Tax Reform, Inc., the only political
committee organized to support the 1972 amendment, was able to
raise and expend only approximately $7,000.
~

;~record, 48-84.

Appo to J.S. at 41,

Perhaps these figures reflect the Court's view of

~ the appropriate role which corporations should play in the

Massachusetts electoral process, but it nowhere explains why it is
entitled to

its judgment for that of Massachusetts and
11/
other states,-- as well as the United States, which have acted
su~stitute

.

I

t

to correct or prevent similar domination of the electoral P.rocess
by corporate wealtho

~ Z::,~oDV!
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- 10 This nation has for many years reqognized the need for

I

measures designed to prevent corporate
dqmination
of the political
*'e
.

p~ocess.

The Corrupt Practices Act, fir J t enacted in 1907, has
-... :::::..
I
consistently barred corporate contributions in connection with
federal elections.

I

This Court has repeatedly recognized that one

of the principal purposes of this

prohib~tion

is "to avoid the

deleterious influences on federal electi~ns resulting from the use
of money by those who exercise control over large aggregations of
capital."

United States v. Auto Workers, 352 U.S. 567, 585 (1957) .

See Pipefitters Local No o 562 v. United States, 407

u.s.

385, 415-

16 (1972); United States v. C.IoO., 335 U.So 106, 113 (1948).

Al-

though this Court has never · adjudicated the constitutionality of
the Act, there is no suggestion in its cases construing it, cited
supra, that this purpose is in any sense illegitimate or deserving
of other than the utmost respect; indeed,, the thrust of its opinions
until today, has been to the contrary.

See Auto Workers, supra,

r---

1

352 U.S. at 585; Pipefitters Local No. 562, supra, 407 U.S. at
415-416.
II

There is an additional overridinj interest related to the
-

I

prevention of corporate domination which is substantially advanced

by Massachusetts' restrictions upon

co~orate

contributions:

assuring that shareholders are not compelled to support and fi12/
nancially further beliefs with which they disagree. -This is

1 I
l

No. 76-1172
- 11 not only a policy which a state may adopt consistent \vith the
First Amendment but one which protects freedoms that this Court
has held to be guaranteed by the First Amendment.

In Board of

Education v. Barnette, 319 U.S. 624 (1943), the Court struck down
a West Virginia statute which compelled children enrolled in

I

public school to salute the flag and pledge allegiance to it on

-------

the ground that the First Amendment prohibits public authorities
from requiring an individual to express support for or agreement
with a Cquse with which he disagrees or concerning which he prefers
to remain silent.

Subsequent cases have applied this principle to

prohibit organizations to which individuals are compelled to be long
as a condition of employment from using compulsory dues to support
candidates, political parties, or other forms of political e xpression with which members disagree or do not wish to support.

Machinists

~67

In

U.S. 740 (1961), the Court was presented

with allegations that a union shop authorized by the Railroad Labor
· Act, 45 U.S.C. § 152, Elventh, had used the union treasury to which
all employees were compelled to contribute "to finance the campaigns
of candidates for federal and state offices whom [the petitioners]
opposed, and to promote the propagation of political and economic
doctrines, concepts and ideologies with which [they] disagreed."

367 U.S. at 744o

The Court recognized that compelling contributions

for such purposes presented constitutional "questions of the utmost
gravity" and consequently construed the Act to prohibit the use of

No. 76-1172
- 12 compulsory union dues for political purposes.

749-750.

Last Term,

i~v.

367 U.S. at

Detroit Board of Education,

431 U.S. 209 (1977), we confronted these constitutional
questions and held that the State may not, even indirectly,
require an individual to contribute to the support of an
ideological cause he may oppose as a condition of employment.
At issue were political expenditures made by a public employees
union.

Michigan law provided that unions and local government

employers might agree to an agency shop arrangement pursuant to
which every employee -- even those not union members -- must pay
to the union, as a condition of employment, union dues or a
service fee equivalent in amount to union dues.

The legislation

itself was not coercive; it did not command that local governments
employ only those workers who were willing to pay union dues but
left it to a bargaining representative democratically elected by
a majority of the employees, to enter or not enter into such a
contractual arrangement through collective bargainingo

In addi-

t·ion, of course, no one was compelled to work at a job covered by
an agency shop arrangemento

Nevertheless, the Court ruled that

under such circumstances the use of funds contributed by dissenting
employees for political purposes impermissibly infringed their
First Amendment right to adhere to their own beliefs and to refuse
to defer to or support the beliefs of others.

No. 76-1172
- 13 Presumably, unlike the situations presented by Street
and Abood, the use of funds invested by shareholders with
opposing views by

Massa~husetts

corporations in connection with

referenda or elections would not constitute state action and,
consequently, not violate the First Amendment.

Until now, how-

ever, the States. have . always been free to adopt measures designed
to further rights protected by the Constitution even when not
compelled to do so.

It could hardly be plausibly contended that

just because Massachusetts' regulation of corporations is less
extensive than Michigan's regulation of labor-management relations,
Massachusetts may not constitutionally prohibit the very evil which
Michigan may not constitutionally permit.
what the Court today holds.

Yet this is precisely

Although the Court places great stress

upon the alleged infringement of the right to receive information
produced by Massachusetts' ban on corporate expenditures which,
for the reasons stated supra, I believe to be misconceived, it fails
to explain why such an interest was not sufficient to compel a dif-

'?

ferent weighing of

endment interests and, consequently, a

different result i

After all, even contributions for po-

li~ es

coer

labor unions would, under the Court's

-

analysis increase unions' ability to disseminate their views and,
consequently, increase the amount of information available to the
general public.

No. 76-1172
- 14 The Court assumes that the interest in preventing
the use of corporate resources in furtherance of views with
which some shareholders may disagree is a compelling one, but
concludes that the Massachusetts statute is nevertheless invalid because the State has fafled to adopt the least restrictive
means for achieving this end.

Ante, at 24-25.

It proposes that

the aggrieved shareholder assert his interest in preventing the
expenditure of funds for causes he finds unconscionable through
the channels provided by "corporate democracy" and purports to be
mystified as to 'why the dissenting shareholder's wishes are entitled to such greater solicitude in this context than in many
others where equally important corporate decisions are made by
management or by a predetermined percentage of the shareholders."
Ante, at 25 n. 32.

It should be obvious that the "less restric-

tive" means upon the adequacy of which the majority is willing to
predicate a constitutional adjudication is no more able to sat i sfy
the State's interest than a ruling in Street
aggrieved employees to the remedies provided

an~aving
by~ocracy

would have satisfied the demands of the First Amendment.

int~t which ~ State

The

wishes to protect here is identical to

\ that which the Court has previously held to be protected by the
First Amendment:

the right to adhere to one's own beliefs and to

refuse to support the dissemination of the views of others, regardless of how large a majority they may compose.

In most contexts

of course, the interests of the dissenting shareholder have little,

No. 76-1172
- 15 if any, First Amendment significance.

By purchasing interests

in corporations shareholders accept the fact that corporations
- are going to make decisions concerning matters such as advertising integrally related to their busine>s operations according
to the procedures set forth in their charters and bylaws.
wise, corporations could not functiono
are directly implicated,

Other-

First Amendment concerns
h , ses to use
a corporatiot ?

II

II

its privileged status to finan e ideological crusades
shareholders might not wish to
ed no explanation whatsoever by

ich some

Once aga· , we are provid~ why the State's

interest is of less constitutional weight than that of corporations
to participate financially in the electoral process and as to why
the balance between two First Amendment interests should be struck

13/

by
be distinguished on the ground that the Court
there

constitutionally prohibit expenditures by unions f or

the election of political candidates or

for ~ogi~~

so

long as they are financed from assessments paid by employees who
are not coerced into doing so against their will.

In the first

place, the Court did not purport to hold that all political or
ideological expenditures not constitutionally prohibited were
constitutionally protected.

A state might well conclude that the

most and perhaps, in its view, the only effective way of preventing
unions or corporations from using funds contributed by differing
members or shareholders to support political candidates or

No. 76-1172
- 16 ideological causes is to absolutely ban such expenditures.
Secondly, unlike the remedies available to the Court in Street
and Abood which required unions to refund the exacted funds in
the proportion that. union political exper.ditures with which a
member disagreed bore to total union expenditures, no such
alternative is readily available which would enable a corporate
'-

~-----

shareholder to maintain his investment in a corporation without
supporting its electoral or

other ~litical

ventur;;Jother than

prohibiting corporations from participating in such activities.
There is no apparent way of segregating one shareholder's owner ship interest in a corporation from another's.

It would be no

answer to respond that the dissenting shareholder is free to sell
his investment in the corporation.

The employees in Street and

Abood were also free to seek other jobs where they would not be

---------------------------compelled to finance
causes with which they disagreed, but we
held in Abood that First Amendment rights could not be so burdene d.
Clearly the State has a strong interest in assuring . that its citizens are not forced to choose between supporting the propagation of
views with which they disagree and passing up investment opportunities.
Finally, even if corporations developed an effective
mechanism for rebating to shareholders that portion of their
investment used to finance political activities with which they
disagreed, a State may still choose to restrict corporate political
activity on the grounds that many investors would be deterred from

No. 76-1172
- 17 investing in corporations because of a wish not to associate
with corporations propagating certain views.

The State has

an interest not only in enabling individuals to exercise freedom
of conscience without penalty but also in eliminating the danger
that investment decisions would be significantly influenced by
the ideological views of corporations.

While the latter concern

may not be of the same constitutional magnitude as the former, it
is far from trivial.

Corporations, as previously noted, are

created by the State as a means of maximizing the public welfare.
One of their functions is to determine, by their success in obtaining funds, the uses to which society's resources are to be put.
A State may legitimately conclude that corporations would not serve
as economically efficient vehicles for such decisions if the investment preferences of the public were significantly affected by
their ideological or political activities.

~--------------~------~

~

It has long been

recognized that such pursuits are not the proper business of cor porations.

The common law was generally interpreted as prohibiting

14/

corporate political participationo -

--

Indeed, the Securities and

Exchange Commission's rules permit corporations to refuse to submit

---

for shareholder vote any proposal which concerns a general

economic ~

political, racial, religious, or social cause that is not significantly related to the business of the corporation or is not within

15/

its control. -

No. 76-1172
- 18 The necessity of prohibiting corporate political
expenditures in order to prevent the use of corporate funds
for purposes with which shareholders may disagree is not a
unique perception of Massachusetts.

This Court has repeatedly

recognized that one of the purposes of the Corrupt Practices
:::::::,.

-

Act was to prevent the-tlse of corporate or union funds for
p olitical purposes without the consent of the shareholders or

union members and to protect minority interests from domination
by corporate or union leadership.

16/

Although the Court has

never, as noted supra, adjudicated the constitutionality of the
,

Act, it has consistently treated this objective with deference.
•r

Indeed, in United States v. C.I.O., 335 U.S. 106 (1948), the Court
construed a previous version of the Corrupt Practices Act so as to
conform its prohibitions to those activities to which the Court
believed union members or shareholders might object.

After

noting that if the statute "were construed to prohibit the publication, by corporations and unions in the regular course of
conducting their affairs, of periodicals advising their members,
stockholders or customers of danger or advantage to their interests
from the adoption of measures, or the election to office of men
espousing such measures, the gravest doubt would arise in our minds
as to its constitutionality," id. at 121, the Court held that the
statute did not prohibit such in-house publications.

It was per-

suaded that the purposes of the Act would not be impeded by such an

No. 76-1172
- 19 interpretation, because it "is unduly stretching language to
say that the members or stockholders are unwilling participants
in such normal organizational activities, including the advocacy
thereby of governmental policies affecting their interests, and
the support thereby of candidates thought to be favorable to
their interests."

Ido at 123.
I

--

I

In my view, the interests in protecting a system of

freedom _Q f expression"'set forth supra are sufficient to justify

--

__,

.

any incremental curtailment in the volume of expression which the
Massachusetts statute might produce.

I would hold that apart

-

from corporate activities, such as those discussed in Part I, supra,
and exempted from regulation in C.I.O., which are integrally related
to corporate

busi~ess

o~ ns,

a state may prohibit corpo:fte

expenditures for political or ideological purposes.

There can be

no doubt that corporate expenditures in connection with referenda
concerning the advisability of a personal income tax fall clearly
into the category of corporate activities which may be barred.

The

electoral process, of course, is . the essence of our democracy.

It

is an arena in which the public interest in preventing corporate
domination and the coerced support by shareholders of causes with
which they disagree is at its strongest and any claim that corporate
expenditures are integral to the economic functioning of the cor17/
poration is at its weakest.
I would affirm the judgment of the Supreme Judicial Court
for the Commonwealth of Massachusetts.
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Library of Congress, Analysis of Federal and
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Some 18 of these states

prohibit or limit corporate contributions in respect to ballot
questions.
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319
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624 (1943).
Emerson 5.
See United States Vo C.I.O., 335 U.S. 106, 122-123
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6/

This distinguishes the regulation of

co~por a te

spe ech

from the limitations upon individual political campaign expenditures invalided in Buckley v. Valeo, 424 UoS. 1 (1976).

The

Court there struck down the limitations upon individual expenditures because they impermissibly restricted the right of
individuals to speak their minds and make their views known.
at 15, 48, 52.

Id.

At the same time, however, the Court sustained
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Fn. page 2
fn. 6 continued/
limitations upon political contributions on the ground that
such provisions entail a much lesser restriction upon the
individual's ability to engage in free communication than
expenditure restrictions.

Id. at 20-23.

In the case of

corporate political activities, we are not at all concerned
with the self-expression of the communicator.

7/

This is in contrast to the limitations upon

individual campaign expenditures in Buckley

Vo .

Valeo, supra,

which the Court viewed as heavily burdening the exchange of
ideas between individuals and the forming of associations for
that purposeo

Id. at 19-20, 47-48.

8/
In addition, newspapers and other forms of literature
obviously do not lose their First Amendment protection simply
because they are produced or distributed by corporations.

It is,

b of course, impermissible to restrict any communication, corporate
v

I

or otherwise, because of displeasure with its content.

We need

not decide whether newspapers have a First Amendment right to
operate in a corporate form.

It may be that for a State which

generally permits businesses to operate as corporations to prohibit those engaged in the dissemination of information and opinion
from taking advantage of the corporate form would constitute a
departure from neutrality prohibited by the Free Press guarantee
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fn. 8 continued/
of the First Amendment.

SeeP. Stewart, "Or of the Press,"

26 Hastings L.J. 6 (1975); R. Bezanson, The New Free Press
Guarantee, 63 Va. L. Rev. 731 (1977).

There can be no doubt,

however, that the First Amendment does not immunize media
corporations any more than other types of corporations from

____

::...,;;;;
restrictions upon .......electoral
contributions and expenditures.
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9/

Buckley

Vo

Valeo, supra, 424 U.S. at 48-49, 54,

56-57.
10/
Congress long ago recognized that the ability to
communicate ideas without cost could create an unfair political
advantage.

See 54 Cong. Re c. 2039 (1917); Association of the

Bar of the City of New York, Conflicts of Interest and Fe deral
Service 54-55 (1960) (franking privilege denied by Congress to
part-time employees ("dollar-a-year men") of the Bureau of
Education).
11/
California had the same experience in conne ction
with a 1976 referendum measure which would have required
legislative approval of nuclear generating plant sites.
203 corporations contributed approximately $2,530,000 in
opposition to the amendment, which was defeated.

Supporters

of the measure collected all together only approximately
$1,600,000.

Campaign Contribution and Spending Report--June 8,

1976 Primary Election, 289-298.

Later in the same year a similar
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fn. 11 continued/
initiative measure was placed on the ballot in Montana.
Corporations contributed approximately $144,000 in opposition
to the measure, while its supporters were able to collect only
$451.

This measure was also defeated.

Brief of the State of

Montana, Amicus Curiae, 10.

12/
This, of course, is an interest that was not present
in Buckley v. Valeo, supra, and would not justify limitations
upon the activities of associations, corporate or otherwise,
formed for the express purpose of advancing a political or social
cause.

13/

The Court asserts that Massachusetts' interest in

protecting dissenting shareholders is "belied" by its failure to
prohibit corporate activity with respect to the passage or defeat
of legislation or to include business trusts, real estate investment trusts, and labor unions in its prohibition upon electoral
expenditures.

Ante, at pp. 24...;25.

It strongly implies that what

it views as "under-inclusiveness" weakens the consideration to
which the interest asserted by Massachusetts is entitled to by this
Court.

Such a conclusion, however, is without justification.

No

basis whatsoever is offered by the Court for rejecting the conclusion reached by the court below in dismissing aJ:!-pellants' equal
protection challenge that the State Legislature could permissibly

No. 76-1172
Fn. page 5
fn. 13 continued/
conclude on the basis of experience, which this Court lacks,
that other forms of association do not present problems of the
same type or the same dimension.

359 N.E.2d 1262, 1275 (1977).

Indeed, the Court declines to consider appellants' equal protection challenge.

Ante, at 7 n. 7.

14/
See Note, Corporate Political Affairs Programs,
70 Colum. L. Rev. 821, 852-853 (1961), and cases therein cited.
15/
See Rule 14a-8(c)(2) of the Securities and Exchange
Commission, 17 CFR § 240.14a8(c)(2); SEC v. Medical Committee
for Human Rights, 404 U.S. 403 (1972).
16/
See Pipefitters Local Union No. 562 v. United States,
407 U.S. 385, 413-414 (1972); United States v. Auto Workers,
353 U.S. 567, 582 (1957); United States v . C.I.O., 335 U.S. 106,
113, 115 (1948)o
17/
The exemption provided by the Massachusetts statute
for contributions and expenditures in connection with any
referendum question "materially affecting any of the property,
business or assets of the corporation" affords any First Amendment
protection to which corporate electoral COJ:Qmunications may be entitled. See Massachusetts General Laws c. 55 § 8.
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CHAMBERS OF

.JUSTICE POTTER STEWART

March 7, 1978

Re:

No. 76-1172 - First National Bank
of Boston v. Bellotti

Dear Lewis,
I am glad to join your opinion for
the Court in this case.
Sincerely yours,

(I

(!

I' .) '

/
Mr. Justice Powell
Copies to the Conference
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CHAMBER S OF

.JUSTICE WM . .J. BRENNAN, .JR.

March 8, 1978

Re: No. 76-1172 - First Nat'l Bank v. Bellotti
Dear Byron:
Please join me in the dissenting opinion you have prepared in
the above.
Sincerely,
WJB, Jr.

Mr. Justice White
cc: The Conference

'

.,

•.

..
~u:prttttt
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

March 8, 1978

Re:

76-1172 - First National Bank of Boston
v. Bellotti

Dear Lewis:
There are two reasons why I will not be able to
join Part IIIC of your opinion.
First, you rely on
the statement in Mosley that government has no power
to impose any regulat1on on expression because of its
subject matter or content without addressing the
cases discussed in my opinion in Young v. American
Mini Theatres, 427 U.S. 50, at 65-70.
Second, you
imply that a state may suppress speech "in an attempt
to give one side of a debatable . . . question an
advantage in expressing its views to the people [if]
the suppression is necessitated by governmental
interests of the highest order."
(Page 18.)
I will write briefly concurring in the judgment.
Respectfully,

JL
Mr. Justice Powell
Copies to the Conference
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CHAMBERS OF"

March 10, 1978

JUSTICE THURGOOD MARSHALL

I

R e: No. 7 6-1172, First National Bank of Boston, et al
v. Francis X. Bellotti, Etc., et al.

Dear Byron:
Please join me in your dissent.
Sincerely,
... I

J!(

T. M.
Mr. Justice White
cc: The Conference

10, 1978

Uncommitted Brothers,
I have made some changes and added two or three
footnotes in response to Byron's dissent.
Monday.

But I will not have these for circulation
t

Sincerely,

Chief Justice
Mr. Justice Blackmun
Mr. Justice Rehnquist
Mr. Justice Stevens

,~
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CHAMBERS OF"

March 10, 1978

.JUSTICE THURGOOD MARSHALL

/

Re: No. 76-1172, First National Bank of Boston, et al
v. Francis X. Bellotti, Etc., et a1.

Dear Byron:
Please join me in your dissent.
Sincerely,

. l)l{
T. M.
Mr. Justice White
cc: The Conference
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

March

Re:

76...-1172 "' F:trs·t
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1978

N~tional

v •.

Dear Lewis;
Would you consider a revision
along these lines?

•
Mr.

~ust:tce

rowell
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decisions seemingly based exclusively on the individual's right
to express himself acknowledge that the expression may con·
tribute to society's edification. U'inters v. New York, 333
U.S. 507, 5!0 (1948) .
Nor do our recent commercial speech cases lend support to
appellee's business interest theory. They illustrate that the
First Amendment goes beyond protection of the press and
the self-expression of individuals to prohibit government from
limiting the stock of information from which members of the
public may draw. A commercial advertisement is constitutionally protected not so much · because it pertains to the
seller's business as because it furthers the societal interest in
the "free flow of commercial information." Virginia State Bd.
of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425
U. S. 748, 764 (1976); see Limnark Associates, supra, at 95. 17

c
We thus find no support in the First or Fourteenth Amendments, or in the decisions of this Court. for the proposition that
speech that otherwise would be within the protection of the
First Amendment loses that protection simply because its
source is a corporation that cannot prove a material effect on
It is somewhat. ironic that appellE'e ~E'l:'k s to reconcile the:>e decisions
with the ''materially affecting " concept by noting that the commercial
BpE'aker would "have a direct financial intere.,.i in the speech," Brief for
Appellee 19, and n. 12. Until recently, the ''f>u rely commercial" nature
of an advertisement was thought to undem1ine and even negate its entitlement to the sanctuary of the First Amendment. Valentine v. Chresten~
&en, 316 U. S. 52 (1942) ; see Bigelow v. Virginia, 421 U. S. 809, 822
(1975); Virginia Pharmacy, supra. Appellee would invert the debate by
giving con8titutional significance to a corporation's "hawking of wares"
while approving criminal s~ nctions for a bank's expression of opinion on a
tax law of general public interPSt.
In emphasizin11; the societal interest and the fact that this Court's decirsions have not turned on the effect upon the speaker's lmoines::; interests,
we do not say that such interests may not be relevant or important in a
d.ifferen~ context.
11

the identitv of the interests that
snokesmen mav re T !Sent in public
debate over controversial issues.

16-1112-0l>J'NION
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its business or property. The 11 materially affecting" require~
ment is not an identification of the boundaries of corporate
speech etched by the Constitution itself. Rather, it amounts
to an impermissible legislative prohibition of speech based on
Section 8 permits a corporation to communicate to the pub~
lie its views on certain referendum subjects-those materially
affecting its business-but not others. It also singles out one
kind of ballot question-individual ta..'<ation-as a subject
about which corporations may never make their ideas public.
The legislature has drawn the line between permissible and
impermissible speech a,ccording to its content: whether there
is a sufficient nexus, as defined by the legislature, between the
issue presented to the voters and the business interests of the
_speaker. 18
What was said in Police Dept. of Chicago v. Mosley, 408
U.S. 92 (1972), is equally applicable here:

J t~.."'Uii<J ,_.)_ \.._ describes per ·
~· ~~m~a~tmte~r1.ft·~·~·~B~ut~,~~~~~~~~~~~~~e&-

..Se•

n Even u;;suming that the rationale behind the materially affect ing
requirement itself were unobjedionablr, the limitation in § " would have
an impermissibly restrain ing effrct on proterted speech. :Much valuable
informati<.:n which a corporation might be able to provide would remain
unpublished because corporate mnnagrment would not, be willing to risk
the substantial criminal pmaltie-;-prr;;onnl a:; well as corpora te--provided
for in § 8. N ew York Times Co. v. Sullivan, a76 U.S., at 2i9; Smith v.
California, 361 U. S. 147, 151 (Hl59); Speiser v. Randall, 357 U. S. 513,
526 (1958). As the facts in this rase illust rat e, management could neverbe sure whether a court would disagree with it s judgment as to the effect
upon the corporation's bu.·inr:os of a particular referendum i:;sue. In
addition, the burdm and expense of litigatmg the issu('--t':;pecially when
what must be established is a romplex and amorphous economic relnt ionship-would unduly impingr on the rxerci:;e of the constitutional right..
"[T]he free disscmin:ttion of idens [might] be the losrr." Smith v ..
{la'lifornia, supra; se€' Freedman v. Maryland. 380 U.S. 51,59--£0 (19.65). ~

76-1172
Note:

Insert following quote on pp. 17~18 of pr~nted
draft.

" 1\ecessarily, then, under the Equal Protection Clause,
not to mention the First Amendment itself, government
may not grant the t:se of a forum to people whose views
it finds acceptable, but deny use to those wishing to
express less favored or more controversial views. And
it may not select which issues ure worth discussing or
debating in public facilities. There is an "equality of
:::tatus in the field of ideas," 4 and government must
afford all points of view an equal opportunity to be
heard. Once a forum is opened up to assembly or speaking by some groups, government may not prohibit others
from assembling or speaking on the basis of what they
intend to say. Selective exclusions from a public forum
may not be based on content alone, and may not be
justifird by reference to content alone. II _..,.....,..l'd." at ~6,

76-1172-0PINION
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.,

I

~ In the reaim of protected speech, the legislature is cousti. tutionally disqualified from dictating the subjects about which
persons may speak and the speakers who may address a public
If a legislature may direct business corporations to
issue.
"stick to business," it also may limit other corporationsreligious, charitable, or civic-to their · respective "business"
when addressing the public. Especially where as here the
'..,unJ
legislature suppress speec -.jn an attempt to giv one side
· of a debatable public question an advant!:lge in expressing its
views to the peopJe, 10 the .Fircst. Amendment is:c::zJ~l'~s=l!!d~!'~~~~=-.)
---:---....,~.M~~ojjollo•lio·~ is necessitated by governmenta mterests c
unless the
the highest order.,...,· we next consider the interests advanced
s tate demonstrates that
in this case.
IV
its action
The constitutionality of § 8's prohibition of the "exposition
of ideas" by corporations tums on whether it can survive the
"exacting scrutiny applicable to limitations on core First

.

1" Cf. City of }f adison v. Wisconsin Employment Relations Cornrn'n,
429 U.S. 167, 175-176 (1976).
Our oh.;t>rvation about the apparrnt pnrpo~e of the l\Ia,:;, :,('hu~etts ugi::;lature is not. an rndor::;ement of the legi,;lature':; factual a>-smnptwns about
the views of corporation.~. We know of no documentation of the apparent
view of the :\Ia.;~achu:;etl::; Legi~latur<• that corporations are likr ly to ~hare
a monolithic view on an issue surh ao-: the adoption of ,, graduated personal
income tax. Corporation", like individt.al.:; or group:<, are not homogeneous.
They range from great multinational Pnterpri ~es wbo:;e stock IR publicly
held and traued to mrr.linm-:;ize publir rompanies and to those that are
clo;;t>ly hPld and rontrollrcl by an indiYidu:li or f::nnily. It i:- arguable tiJat
small or medinm-,;i?.(' corporatious mi::rht. W<'lcome impoo<ition of a g::adna tecl
ppr:;onal inromr tax that mil!ht shift a grcatrr 8ha re of the tax burdrn
on wealthy individn:1.b. See Brief for :New England Council a:; arnictl3
curiae 23-24.

.j~tmt
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CHAMBERS OF

THE CHIEF JUSTICE
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March 11, 1978

Dear Lewis:
Re:

76-1172

First National Bank of Boston v. Bellotti

I will join you and am considering adding a word to
underscore the narrowness of the holding. Like the old lady who
said she couldn•t tell what she thought about a subject
until she'd heard what she had to say, I will re-evaluate
the situation after thiswriting is in print. I do not
want corrupt practices statutes to be placed under a shadow.
You have covered this, but it needs to stand out. Knowing
my aversion to needless concurring opinions, do not be
surprised if I do not publish mine.
Regards,

Mr. Justice Powell
cc:

The Conference

~U}tttttU ~ourl

qf tJrt ~~ ~htttg
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CHAMBERS OP

JUSTICE HARRY A . BLACKMUN

March 13, 1978

Re:

No. 76-1172 -

First National Bank of Boston
v. Bellotti

Dear Lewis:
I am 90% certain that I shall be with you in this very difficult case, but I shall withhold my vote until the new draft promised
by your note of March 10 comes around.
As is the situation with any reference to ••compelling state
interest, 11 I am always bothered and hesitant about our use of the
phrase 11 least restrictive alternative•• or something similar thereto.
It is so easy, after legi ation has been enacted, and a challenge has
come all the way here, to think of something less restrictive. A
reference of this kind appears twice in your draft of March 6, namely,
in the first line on page 21 and at the end of the first paragraph on
page 24. I would feel much better if on page 21 the phrase 11 or in the
least restrictive manner 11 could be omitted, and if the last sentence
of the first paragraph on page 24 could also go out. I doubt if either
adds anything to the opinion. I must concede, however, that Byron
works on this a bit.
Sincerely,

Mr. Justice Powell

QiltUrl ~f tlrt '~llnitt~ ~htttS'
JJ.-lthtghttt, ~. QI. 2.0?'!$

;iupt"tutt

C HAMBE R S O F

JUS T ICE JOHN PAUL STE V E NS

March 13, 1978

Re:

76-1172 - First National Bank of Boston
v. Bellotti

Dear Lewis:
Please join me.
Respectfully,

Mr. Justice Powell
Copies to the Conference
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CHAMBERS OF

JUSTICE HARRY A . BLACKMUN

March 14, 1978

Re:

No. 76-1172 -

/

First National Bank of Boston
v. Bellotti

Dear Lewis:
Please join me in your recirculation of March 13.
The two minor changes we discussed by telephone to be made
on pages 21 and 25 satisfy my concerns.
Sincerely,

(t

\...,..!---"

Mr. Justice Powell

cc:

The Conference

\
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Mr.
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L--Mr. Just ice Powell
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Mr. Justice Stevens
From: Mr. Justice White
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and MR. JusTICE MARSHALL join, dissenting.
The Massachusetts statute challenged here forbids the use
of corpora.t e funds to publish views about referenda· issues
having no material effect on the business, property or assets of
the corporation. The legislative judgment that the personal
inco:m~ tax ~ssue, which is the subject of the referendurp out ~ ~
of whiCh th1s case arose. has no such effect was sustain~d by
the Supreme Judicial Court of Massachusetts and ~ not over- ~ ~
turned bu his Court today. Hence, the issue is wfietfier a ~ ~.L/ .I
t t n
prevent corporate management from using the
~
ate treasury to propagate views havin ~ no connection ~ L/~ .1.
!£_th~~ business. The Court commendably enough
~,7"- ·- -~
squarelY faces the "isSue but unfortunately errs in deciding it.
The Court invalidates the Massachusetts statute and polds
ha.t the First Amendment guarantees corporate management
h~ right to use not only their personal funds, but those of the
oo'woration , to circulate fact and opinion irrelevant to the
~iness placed in their charge and necessarily representing
their own personal or collective views about political and social
uestions. I do not suggest for a moment tha£ the P1rst
Amen ment requires a State to forbid such use of corporate
funds, but I do strongly disagree that the First Amend 1 t
forbids state interference with managerial decision
•
kind,
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By holding that Massachusetts may not prohibit corporat6"
expenditures or contributions made in connectibn with referenda involving issues having no material connection with
the corporate business, the Court not only invalidates a statute
which has been on the books in one form or another for many·
years, but also casts considerable doubt upon the constitutionality of legislation passed by some 31 States restricting
corporate political activity/ as well as upon the Federal Cor"
rupt Practices Act, 2 U. S. C. § 441 (b). The Court's
fundamenta.l error is its fa.ilure to realize that the state·
regulatory interests in terms of which the alleged curtailment
of First Amendment rights accomplished by the statute must
be evaluated are themselves derived from the First Amend:..
ment. The question posed by this case, as approached by the
Court, is whether the State has struck the best possible balance;
i. e., the one which it would have chosen, between competing·
First Amendment interests. Although in my view the choice'
made by the State would ·survive, even the most exading scru-·
tiny, perhaps a rational ·argument might be made to the con-·
trary . . What is inexplicable, is for the Court to substitute ita
judgment 88 to the proper balance for that of Massachusetts· ~tfJ' ·
where the State has passed legislation reasonably designed to· -;,
lA,./
f!Jrther Fir~ Amendment interests in the cont".:ext of the politi- ~
J arena where tfie expertise of legislators is at ita peak and' ~ 4
..J J _
2
that of judges is at its ·very lowest. Moreover, the result· ~' ~ ... 1'-0
reached today in critical respects marks a dr~LStic departure~
from the Court's prior decisions which h~we prot~:Cted against ,.
governmental infringement the very First Amendment interests which the Court now deems inadequate tp justify the·
Massachusetts statute.
1 Library of Congre<fJ, Analysis of Federal and Sta.te Ca-111paign Finance
Laws ( 1977). Some 18 of these States prohibit or limit corporate con-·
tributions in respect to l:iallot questions. Appellants' Reply Brief 9-11,
n. 6.
2 See generally Leventtial, Courts and Political Thickets, 77 Colum. L ..
Rev •. 345 (1977)\•.

~···"""''1 ~
Nlf!tC1' A- c If, C../()

~ ~
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I
There is now little doubt that corporate communications
come within the scope of the First Amendment. This, however, is merely the starting point of analysis, because an
examination of the First Amendment values corporate expression furthers and the threat to the functioning of & free society
it is capable of posing reveals that it is not fungible with communications emanating from individuals and is subject to
restrictions which individual expression is not. Indeed, what
some have considered to be the principal function of the First
Amendment, the use of communication as a means of selfexpression, self-realization and self-fulfillment, is not at all
furthered by corporate ·speech. 3 It is clear that t~e communi- ]
~
cations of E ofitmakin& corwrations are not "an integral part
of the development of ideas, of mental exploration and of the
affirmation of self." 4 They do not represent a manifestation
of individual freedom or choice. Undoubtedly, as this Court
has recognized, see NAACP v. Buttons, 371 U. S. 415 (1963),
there are some corporation ~ formed for the express purpose of
advanCll;g certain ideological cau!?,es shared by all. their members, or, as in the case of the press, otdisseminating information and ideas. Under such circumstances, assopiation in a
corporate form ma.y be viewed as merely a means of achieving
effective self-expression. But this is hardly the case generally
with corporations operated for the purpose of m~ing· ~~ts.
Jj a.~•~ 7
Shareholders in such entities qo not share a com~on -~f R.
P9li · al or s cial views, and they certainly have not invested "
their mone or t e purpose of advancing political or social
c,~p ses or in an enterprise engaged in the 'Busmess of disseminating new·s and opinion1• +n fact. as discussed infra, the
government has a strong interest in assuring that investment
a See T. Emerson, Toward a General Theory of the First Amendment
4-7 (1963); Board of Education v. Bqrn_ctte, 319 U. S. 624 (1943).
4

Emer~on5,

"-._

~ ~~ ~

?
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decisions are not predicated upon agreement or disagreement
with the activities of corporations in the political arena.
Of course, it may be assumed that corporate jnvesto~ are
united by a desire to make llloney,'- for. the v~lue of their
investment to increase. Since · even communica-tions which
have no purpose other than tha.t of enriching the communicator have some First Amendment protection, activities such
as advertising and other communications integrally related to
the operation of the corporation's business may be viewed as a
means of furthering the' desires of individual shareholders. 5
This .!:!Panimity of vumi>se breaks down, however, whenoorporations make expenditures or Ul'l.dertf}ke activities d~signed
to influence the opinion or votes of the general ptiblic on
1 political and social issues _that have no material connection
\with or effect upon their business. property or assets. Although
it is arguable that corporations make such expenditures·
because their managers believe that it is in the corporations~
economic interest to do so. there is no basis wha.tsoever for·
concluding that these views are expressive of the heterogeneous
beliefs of their shareholders whose convictions on many political issues are undoubtedly shaped by considerations other than
a desire to endorse any electoral or ideological cause which
would tend to increase the value of a particular corporate·
investment. This is particularly true where, as in this case,
whatever the oelief of the corporate managers may be, they
have not b~en able to. demo.nstrate that the issue ~nvolved has
any matenal connectiOn with the corporate · busmess. Thus·
when a prontmaking corporation contributes to a political
candidate this does not further the self-expression or selffulfillment of its shareholders in the way that expenditures:
from them as individuals would. 0

I

See United States v. C/0, 335 U. S. 106, 122-123 (1948) .
This; distinguishes-the regulation of corporate speech from the Jimita- ·
' tions · '1tpon individual political campaign expenditures invalided in·.
(J'f.l!:k£eu v. Valeo, 42.4 U.S. 1 (1976) . The Court there struck down th~
5

6
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The self-expression of the communicator is not the only
value encompassed by the First Amendment. One of ita
functions, often referred to as the right to hear or receive
information, is to protect the interchange of ideas. Any communication of ideas, and consequently any · expenditure of
funds which makes the communication of ideas possible, it
can be -argued, furthers the purposes of the First Amendment.
This proposition does not estf:l,blish, however, that the right
of the general public to receive communications financed by
means of corporate expenditures is of the same dimension as
that to hear other forms of expression. In the first place, as
discussed supra, corporate expenditures designed to further
eolit~al causes lack the connection with individual setl'expresslon Wliich is one of the principal justifications for the
constitutional protection of speech provided by the First
Amendment. Ideas which are not a product of individual
choice are entitled to less First Amendment protection. Secondly, the restriction of corporate speech concerned with
pQijtical matters impinges much less severely upon the availability o1 ideas to'"the general public than do restrictions upon
individual speech.. Even the complete curtailm
porate ·communications concerning political o ideo! c
questions not integral to day-to-day business fu ctions<-Would
~ndividuals, including corporate sh11reholder emplo
,
and customers, free to communicate their thoughts. More. over, it is unlikely that any significant communication would
be lost by such a prohibition. These individuals would remain
perfectly free to communicate any ideas which could be conlimitations upon individual expenditures because they impermissibly
restricted the right of individuals to speak their minds and ma.ke their
views known . /d., at 15, 48, 52. At the same time,· ho~ever, the Court
sustained limitations upon political contributions on the ground that . such
provisions entail a. much lesser restriction upon the individuaJ's ability
to engage in free communica.tion than expenditure restrictions. /d., at
'20-23. In the case of corporate· political activities, we are not at all
•con~rned with the self-expr~ion of the communicator.

76-1172-DISSENT
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veyed by means of the corporate form. Indeed , such individ ..
uals coqld even form _associatjons for the very purpose of promoting politi~ or ideological causes. 7
I recog; ize "that tli";re - may bt ' certain communications
undertaken by corporations which could not be restricted
w~thout impinging seriously upon the right to receive information. In the absence of advertising and similar promotional activities, for example, the ability of · consumers to
obtain information relating to products manufactured by corporations would be significantly impeded. There is also a
need for employees, customers, and shareholders of corporations to be able to receive communications about matters relating to the functioning of corporations. Such communications
are clearly desired by all investors and may well be viewed
as an associationa1 form of self-expression. See United
States v. CfO, ·335 U. S. 106, 122 (1948). Moreover, it is
unlikely that such information would be disseminated by
sources other than corporations. It is for such reasons thJtt the
Court has extended a certain degree of First Amendment protection to activities of this kind.8 None of these considera7 This is in contrast to the limita tions upon individual campaign expenditures in Buckley v. Valeo, supra, which the Court. viewed as heavily burdening the exchange of ideas Jx>t.ween individt1als and t he forming of associations for that purpose. /d ., a.t 19- 20, 47-48.
8 In addition , newspa pers and other forms of literature obviously do not
lose their First Amendment. protection simply because they are produced
or distributed by corporations. It is, of course, impermissible to restrict
any communica.t.ion , corpora.te or otherwise, because of displeasure with ita
content. I need' not decide whet her newspapers have a First Amendment right to operate in a corporate form . It ma.y be that for a State
which generally permits b11sinesees to operat e as corporations to prohibit
those engaged in the dissemination of information and opinion from taking
advantage of the corporate form would constitute a departure from neutrality prohibited by tl1e Free Press guarantee of the First Amendment.
SeeP. Stewart, "Or of the Press," 26 Hastings L. J. 6 (1975) ; R. Bezan~on, · The New Free PresS Guarantee, 63 Va. L. Rev . 731 (1977) . There~ ~ nOl doubt, howevN·, that the First Amendment does not i~uni~e~

l
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tions, however, are implicated by a prohibition upon corporate 1
expenditures relating to referenda concerning questions of
general public concern having no connection with the corporate.
business a.ffairs.
It bears emphasis here that the Massachusetts statute .
forbids the expenditure of corporate funds in connection with
referenda but in no way forbids the board of directors of a
corporation from formulating and making public what it reL?resents as the views of the corporation even though tiie subject
addressed liaS"i'io materiai clfect whatsoever on the business of ·
the corporation. These views could be publicized at the individual expense of the officers, directors, stockholders or anyone
else interested in circulating the corporate view on matters
irrelevant to its business.
·
The governmental interest in regulating corpora,te political·
communications, especially those relating to electoral matters,
also raises considerations which differ significantly from those
governing the regulation of individual speech. Corporations
are artificial entities created by law for the purpose of further•
ing certain economic goals. In order to facilitate the achi€vement of such ends, special rules rela.ting to such matters as
limited liability, perpetual life, and the accumulation, distribution, and taxation of assets are normally applied to them.
States have provided corporations with such attributes in order
to increase their economic viability and thus strengthen the
economy generally. It has long been recognized, however,
that the special status of corporations has placed them in a
position to control vast amounts of economic power which
may, if not regu1ated. dominate not only the economy but also
the very heart of our democracy, the electorai process.
Although Buckley v. Valeo, 424 U.S. 1 (1976), provides support for the position tha.t the desire to equalize the fina.ncial'
resources avail~tble to candidates does notjustify the limit~ttion
media corpora.tions any more than other types of corporations from rest ric-,
'i~S.> \l(lQn e~t~l' COIJ\tri:butions ~nd ex~ncJ.itw~.

.
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upon the expression of support which a restriction upon individual contributions entails.n the interest of Massachusetts and·
the many other States which have restricted corporate political
activity is quite different. It is not one of equalizing the·
resources of opposing candidates or opposing positions but
rather of preventing institutions which have been permitted to
~mass wealth as a result of special advantages exteHded by the•
State for certain economic purposes from using that wealth to·
aQgujre an unfair advai!!_age in the political process especially
where, as here, the issue i1Jvolved has no material connection
(
with the business of the corporation. The State need not
permit its own creation to consume it. Massachusetts could
permissibly conclude that not to impose limits upon the
political activities of corporations would have placed it in a
position of departing from neutra.lity and indirectly assisting ·
the propagation of corporate views because of the advantages
its laws give to the corporate acquisition of funds to finance
such activities. Such expenditures may be viewed as serio~Jy
threatening the role of the First Amendment as a guarantor of
a free markcli)Tace- o1'"" Ideas. -c5rdinarilY:"' the expenditure of
funds to promote political causes may be assumed to bear some
relation to the fervency with which they are held. Corporate·
political expression, however, is not only divorced from the
convictions of individual corpoTate shareholders, but also,
because of the ease with which corporations are permitted to
accumulate capital, bears no relation to the conviction with
which the ideas expressed are held by the communicator. 10
The Court's opinion appears to recognize at least the possi_. domination
.-......... of the electoral
"'.._.
bility that fear of corporate
process

.

______

Buckley v. Valeo, supra, 424 U. S., a.t 48-49, 54, 5&-57.
Congress long ago recognized tha't fhe ability to communicate ideas
without cost could create nn unfair political advantage. See 54 Cong.
Rec. 2039 (1'917); Associatian of tl1e Bar of the City of New York, Conflicts of Interel!t and Federal Service 54-55 (1960) (franking privileg~
denied· by Cong~S: to part-time employees ("dollar-a-year men") of th~
'Bureau' of Education)1••
0

1o

~
ri-o /,~a.~.-¥~
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would justify restrictions upon corporate expenditures and
contributions in connection with referenda but brushes this
interest aside by asserting that "there has been no showing
that the relative voice of corporations has been overwhelming
or even significant in influencing referenda in Massachusetts,"
ante, at 22, and by suggesting that the statute in issue represents a.n attempt to give an unfair advantage to those who hold
[
views in opposition to positions which would otherwise be
financed by corporations. Ante, at 18. It fails even to allude
to the fact, however, that Massachusetts' ~ost recent ex e_e~i
en..£_e wit~stf!ined CO!J?orate expenditures in connection
with 6aTIOt questiOns establish es preCisely the contrary. In
1972, ·a proposed amendment to the Massachusetts Constitution which would have authorized the imposition of a
graduated income tax on both individuals and corporations
was put to the voters. .T he Committee for Jobs and Government Economy, an organized political committee, raised and
expended approximately $120.000 to oppose the proposed
amendment, the bulk of it raised through large corporate
contributions. Three of the present appellant corporations
each contributed $3.000 to this committee. In contrast. the
Coalition for Ta.x Reform, Inc., the only political committee
organized to support the 1974 amendment. was able to raise
and expend only approximately $7.000. App. to J. S.. at 41,
record, 48-84. Perhaps these figures reflect the Court's view
of the appropriate role which corporations should play in the
Massachusetts electoral process, but it nowhere explains why
it is entitled to substitute its judgment for that of Massachusetts and other States, 11 as well as the United St~tes, which
11 California. had the same experience in connection with a. 197fi refer-·
enduro measure which would ha.ve required legislative a.pprova.I of nuclear·
·generating plant sites. 203 corporations · cont.ributed a.ppn>ximately
· '$2,530,000 in opposition to the amendment., which was defeated. Sup-·
porters of the measure collected all together only approximately $1,600,000.
'Campaign Cont~ibution und Spending Report-Jtme 8, 1976 Prima.ry

I
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have acted to correct or prevent similar domination of the
e~<:r~ess by corporate wealth.
_,..,.
~Tfi'i'SNatfon has for many years reco~nized the need for·
meas«res designed Jo prevent cor orate domination of the
po~~~~s~. The Corrt.Jpt Practices ct, rst enacted
in
, has Qonsistently batted corporate contributions in con~
nection 'fith federal elections. This Court has repeatedly
recognized that one of the principal purposes of this prohibi~
tion. is. "to avoid the deleterio'flS influences on federal el~tions
.resulting from the use of mon~y by those who exercise control
over large aggregations of Cl}pital." United States v. Auto
Workers, 352 U. S. 567, 585 (1957). ·See Pipefitters Local
No. 562 v. United States, 407 U. S. 3&5, 415-416 (1972);
United State~ v: ClO,. 335 U.S. 106, 11~ (19~8). Although
this Court has never adjudicated the coqst~tutionality of the
Act, there is no suggestion ~n its cases construing it, cited
supra, thltt this purpose is in any sense illegitimate or deserv·
ing of other than the utmost respect; indeed, the thrust of its
opinions, until today, has been to the cohtrary. See Auto.
Workers, supra, 352 U. S., at 585; Pipefitters Local No. 562,
S'Upra, 407 U. S., at 415-416.
II

..

interest related to· the
~~~~~--~
~~
prevention of c r
o mation which is substantially
advanced by Massachusetts' restrictions upon corporate contributions: assuring that shareholders are not compelled to support and financially further beliefs with which they disagree 12
Election, 289-298. Later in the same year a similar initiative measure
was placed on the baJlot in Montana. Corporations contributed approxi·
mately $144,000 in opposition to the measure, while its supporters were
able to collect ooly $451. This measure was also defea.ted. Brief of the
·State of Montana., A11-'!icus Citriae 10.
12 This; of course, is an interest that was not present in Btwkley v. Valeo,.
~upra, and wo1J.ld. not ~u~tify lill\it~tt.~ons upon the activities of a.ssocia.tions~

11

where, as is the case her , the issue involved does not materially
affect the 6usmess. property or other affairs of the corporation.
The State has not interfered with the prerogatives of corporate
management to communicate about matters that have materi
impact.... on the business af!.airs entrusted to t em, owever
much in(:hv~oCTffiol'trers 'may disagree on economic or
i<!eological grounds. Nor has the State forbidden management
from formulating a11d circulating its vi~·s at its own expense
or at the expense of others, even where the subject at issue is
irrelevant to corporate business affairs. But Massachusetts
has chosen to forbid corporate managem~nt from spending
c9rporate funds in referenda elections absent some demonstrable effect of the issue on the economic life of the company.
In short, corporate management may not use corpora.te rqonies
to promote what does not further the corporat~ affairs, but in
the last analysis are thEI~urel y personal views ,of the management, individually or as a group.
This is not only a policy which a State may adopt consistent
with the First Amendment but one which protects freedoms
that this Court has held to be guaranteed by the First Amendment. In Board of Education v. Barnette, 319 U. S. 624
(1943), the Court struck down a West Virginia statute which
compelled children enrolled in public school to salute the flag
and pledge allegiance to it on the ground that the First
Amendment prohibits public authorities from requiring an
individual to express support for or agreement with a cause
with which he disagrees or concerning which he prefers to
remain silent. Subsequent cases have applied this principle
to prohibit organizations to which individuals are compelled
to belong as a condition of employment from using conipulsory
dues to support candidates, political parties, or other forms
of politieal expression which which members disagree or do
not wish to support. In Machinists v. Street, 367 U. S. 740

-

r.orpora.te or otherwise, formed for the expres,<; pmpose of advancing . a
·-political or !!.Qei:.'\1 cat®.

I
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(1961) , the Court was preseqted with allegations that a union
shop authorized by the Railroad Labor Act, 45 U. S. C. § 152,
Eleventh , had used the union treasury to which all employees
were compelled to contribute "to finance the campaigns of
candidates for federal and state offices whom [the petitioners]
opposed, and to promote the propagation of political and
economic doctrines, concepts and ideologies with which [they]
disagreed." 367 U. S. , at 744. The Court recognized that
compelling contributions for such purposes presented constitutional 11 questions of the utmost gravity" and consequently
construed the Act to prohibit the use of compulsory union
dues for political purposes. 367 U. S., at 749-750. Last
Term, in Abood v. Detroit Board of Education, 431 U. S. 200
( 1977) , w~nfronted these cqnstitutional questiol)s and
held that the State may not, even .i11directly, require an
individual to contribute to the support of an ideological
cause he may oppose as a condition of employment. At
issue were politicaf expenditures made by a public employees
union. M'ichigan law provided that unions and local government employers might agree to an agency-shop arrangement pursuant to which every employee-even those not
union members-must pay to the union, as a condition of
employment, union dues or a service fee equivalent in &mount
to union dues. The legislation itself was not coercive; it diq
not command that local governments employ only those work;ers who were willing to pay union dues but left it to !:).
bargaining representa,t ive democratically elected by a majority
of the employef'!S to enter or not enter into such a contractual
aiTangement through collective bargaining. In addition, of
eourse, no one was compelled· to work at a job covered by
an agency-shop arrangement. Nevertheless, the Court ruled
th~tt under such circumstances the use of funds contributed by
dissenting employees for political purposes impermissibly
in(ringed their First Amendment right to adhere to their own
'bellefs. fl.Ud tQ refuse tQ defer t.o or suppqrt the beliefs of others-
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Presumably, unlike the situations presented by Street and
Abood, the use of funds in,vested by ~reholders with oppos·
ing views by Massachusetts corporation~ in connection with
r; ferend a or e~ections would not constitute state action and,
consequently, not violate the Fir~t Amendment. Until n.ow,
however, theI States have always been free to adopt measures
designed to further rights protected by the Constitution even
when not compelled to do so. It couldI hardly
be plausibly
,
contended that just because Massachusetts' regulation of
corporations is less extensive than Michigan's regulation of
labor-m~tnagement relations, Massachusetts may not constit4tionally prohibit the very evil which Michigan may not consti1
tutionally permit. Yet this is precisely what the Court today
holds. Although the Court places great stress upon the
alleged infringement of the right t.o receive information pro·
dq.ced by MflSSachusetts' ba.n on corporate expenditures
which, for the reasons stated supra, I believe to be misconeeived, it fails to explllin why such an interest was not sufficient to compel a different weighing of First Amendment interests and, consequently, a different re~ult in Abood. After all,
even contribution~ ft>r political causes coerced by labor unions
would, under the Coq.rt's analysis, increase unions' ability to
disseminate their views and, consequently, increase the amount
of information available to the general public.
The Court assumes that the interest in preventing the use
of corporate resources in furtherance of views ~hich are
irrelevant to the corporate business and with which some
. shareholders may disagree is a compelling one, but concludes
tha.t the Massachusetts statute is nevertheless invaliq because
the State has failed to adopt the means best suited, in its
opinion, for achieving this end. Ante, at 26-~8. It proposes
that th~ aggrieved shareholder assert his interest in preventing·
the expenditure of funds for nonbusiness causes he finds
·unconscionable through the channels provided by "corporat~

76-1172-DISSENT
14

FIRST NATIONAL BANK OF BOSTON v. BELLOTTI

democracy" and rurports to be _T;rstified as to "why the
dissenting shareholder's wishes are entitled to such greater
solicitude in this context than in many others where equally
important corporate decisions are made by management or by
a predetermined percentage of the shareholders." Ante, at
26 n. 33. It should be obvious that the alternative means
upon the adequacy of which the majority is willing to predicate
a constitutional a~judication is no more able to satisfy the
State's interest than a ruling in Street and Abood leaving
aggrieved employees to the remedies provided by uqion democracy would have satisfied the demands of the First Amendment.
The interest which the State wishes to protect here is identical
to that which the Court has previously held to be protected by
the First Amendment: theJight to ad!!._ere to one's own beliefs
and
re use to support theClTssemin tion
e e nal mer
po~l views of others, regardless of how large a ~ajority
they may compose. ffi most contexts, of course, the mterests
of the dissenting shareholder have little, if any First Amendment significance. By purchasing interests in corporations
shareholders accept the fact that corporations are going to
make decisions concerning matters such as advertising integrally related to their business operations according to the
procedures set forth in their charters and bylaws. Otherwise,
corporations could not function. First Amendment concerns
of .stockholders are directly implicated, however, when a
corporation chooses to use its privileged status to finance
ideolo~ical crusades which are unconnected with the corporate
business or proper ty and which some shareholders might not
wish to support. Once again. we are provided no explanation
whatsoever by the Court as to why the Sta.t e's interest is of less
constitutional weight than that of corporations to participate
financially in the electoral process and as to why the balance
between two First Amendment interests should be struck by
lthis Court. Moreover, the Court offers no reason whatsoever·

l
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for constitutionally imposing its choice of means to achieve a
legitimate goal and invalidating those chosen by the State. 13
Abood cannot be distinguished, as the present Court at-

13 The Court's additional suggestion that thr aggrieved :;hareholder bring·
an uUra vires action to challenge corporate n•ferenda disbun;ements, ante,
at 27, is untenable in light of its holding precluding .Massachu~rtts from
defining the powers of corporation~ active within its borders so as to
exclude the expenditures of fund:; in connection with referend<L campaigns
not material to their business functions.
The Court also asserts that Mal:isachu~Pth;' intprest in protecting dissenting shareholders is "beliPd" by it;; failurr to prohibit. corporate activity
with respect to the passage or dPt:eat, of legislation or to include busine&~
trusts, real estate investment trusts, and labor union:,: in its prohibition
1upon electoral expenditures. Ante. at 25-26. It :,:trongl~· implie:; that
what it views as "under-inclusiveness" weaken~ thr coni:iideration to which
the interest asserted by Massachusetts is entitled by this Court. Such a
conclusion, however, i;; without justification. No basis whatsoever is
offered by the Court for rejecting the conclu;;ion reachrd by the court
below in dismissing appellants' equal protection challenge tha.t. the State
\Legislature could permissibly find on tlw basil:i of experience, which this
Court lacks, that othrr nctivitics and forms of association do not present.
problems of the same type or the samr dimen~ion. 359 N. E. 2cl 1262,
1275 ( 1977). Indeed, the Court. declines to consider appellants' equal
protection challenge. Ante, at 7 n. 7.
The Court's further claim that " ft]ll(' fact that a particular kind of
ballot question has been singled out for special treatment undermines the
likelihood of a genuine state interest in protecting shareholders ... [and]
suggests instead t.hat the legi~latnre may have been concerned with silencing
eorporations on a particular subject," ante. nt 25-26, ignores the fact that,
as earlier acknowlrdgrd by the majority, ante, at 3 n. 3, the statutory
provisi'o n stating that the personal income tax doe:; not materially affect
the busin('SS of corporation~ was enacted in response to prior judi'cial
decisions construing the "materially affrrting"· requirement as not prohibit,
ing corporate expenditures in connection with incomr tax referenda. To
find evidence of hostility toward corporat.ions on the basis of a decision of
a legislature to clarify its intrnt followinl!: judicial rulings interpreting the
scope of a statute i;; to rlevatr corporation;;; to a lrvel of deference which
has not been seen at Iea«t- :;inrr thr day:; whrn substantive due process was·
regularly used to invalidate regulat.or~· legii:ilation thought to unfairly·
impinge upon establisJ1ed economic interests.
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\ tempts to do, ante, at 27 n. 33, on the ground that the Court
there did not co~sti~utio~ally prohibit expenditures by union11
for the election of politica1 candidates or for ideological causes
so long as they are financed from a.ssessments paid by
n'o t coerced in'to doing so against their will,
'employees w~o
In the first J?lace, the Court did not purport to hold that a1l
political or ideOlogical expenditures not constitutionally prohibited were constitutionally protected. A State might well
conclude that the most and perhaps, in its view, the only
effective way of preventing unions or corporations from using
funds contributed by differing members or shareholders to
support political ca.uses having no connection with the business
\ of the organization is to absolutely ban such expenditures.
Secondly, unlike the remedies available to the Court in Street
and Abood which required unions to refund the exacted funds
in the proportion that union political expenditures with which
a member disagreed bore to total union expenditures, no such
alternative is readily available which would enabl~ a corporate
shareholder to maintain his investment in a corporation without supporting its electoral or political ventures other than
prohibiting corporations from participating in such activities.
There is no apparent way of segregating one shareholder's
ownership interest in a corporation from another's. It is no
answer to respond, as the Court does, that the dissenting
"shareholder is free to withdraw his investment at ru1y time
and for any reason." Ibid. The employees in Street and
Abood were also free to seek other jobs where they would not.
be compelled to finance causes with which they disagreed, but
we held in Abood that First Amendment rights could not be
so burdened. Clearly the State has a strong interest in assuring that its citizens are not forced to choose between supporting the propagation of views with whicl! they disagree and
passing up investment opportunities.
Finally, even if corporations developed an effective mechanism for rebating to shareholders that portion of their investment used to finance political activities with which they dis-

are
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agreed, a State may still choose to restrict corporate political
activity
irrelevant to business functions on the grounds that
l many investors
would be deterred from investing in corporations because of a wish not to associate with corporations
propagating certian views. The State has an interest not only
in enabling individuals to exercise freedom of conscience without penalty but also in eliminating the danger that investment
decisions would be significantly influenced by the ideological
views of corporations. While the latter concern may not be of
the same constitutional magnitude as the former, it is far from
trivial. Corporations. as previously noted, are created by the
State as a means of furthering the public welfare. One of
their functions is to determine, by their success in obtaining
funds, the uses to which society's resources are to be put. A
State may legitimately conclude that corporations would not
serve as economically efficient vehicles for such decisions if the (
investment preferences of the public were significantly affected
by their i eolo · al or political activities. It has long been
recognized t
sue pu m s are not the proper business of
corporations. The common law was generally interpreted aS'
prohibiting corporate political participation. 14 Indeed, the·
Securities and Exchange Commission's rules permit corporations to refuse to submit for shareholder vote any proposal
which concerns a general economic, political, racial, religious,
or social cause that is not significantly related to the business
of the corporation or is not within its controJ.l 5
The necessity of prohibiting corporate political expenditures:
in order to P.revent the use of cor,go~te fun 9.!' for pur2 oses·
wit_h whi~~,rs ma~~ree is not a unique perception of MaSsacmusettS. 'his ourt has repeatedly recognized
that one of the purposes of the Corrupt Practices Act was t,o.

1

14

See Note, Corporate PoJitical Affairs Programs, 70 Colum. L. Rev ..

'821, 852-853 (1961), and cases therein cited.
15 See RuJe 14a-8 (c) (2) of t.he Securities and Exchange Commission,.

17 CFR § 240.14a-S (c) (2) ; SE.C v. Medical Committee for Human Rights.,
~4.

lJ. s. 403

(197,2.) ,
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prevent the use of corporate or union funds for political purposes without the consent of the shareholders or union members and to protect .minority interests from domination by corporate or union leadership. 16 Although the Court has never,
as ~oted supra, ~djudicnted the constitutiona]ity of the Act, it
has consistently trea.ted this objective with deference. Indeed,
in United States v. CIO, 335 U. S. i06 ( l948). the Court construed a.previous version of the Corrupt Practices Act so as to
conform its prohibitions to those activities to •which the Court
believed union m~mbers or shareholders might·' object. After
noting that if the statute "were construed to prohibit the publication, by corporations and unions in the regular course of
conducting their affairs, of periodicals advising their members,
stockholders or customers of danger or lldvantage to their
interests from · the Rdoption of measures, or the election to
office of men espousing such measures, the gravest doubt
would arise in our minds as to its constitutionality," id., at
121, tpe Court held that the statute did not prohibit such
in-house publications. It was persuaded that the purposes of
the Act would not be impeded by such an interpretation,
because it "is unduly stretching language to say that the members or stockholders are unwilling particip~nts in such normal
organizational activities, including the ll4vocacy thereby of
governmental policies affecting their interests, &nd the support thereby of candidates· thought to be favorable to their
interests." Ia., at 123'.
The Court today purports not to foreclose the possibility
that the Corrupt Practices Act and state statutes which prohibit corporate expenditures only in the context of elections to
public office may survive constitutional scrutiny because of the
interest in preventing the corruption of elected representatives
through the creation of politica1 debts. Ante, at 21 n. 24. It
~ See Pipefitte1·s Local Union No . 562 v. United States, 407 U. S. 385,
413-414 (1972) ; United States v. Auto. Workers, 353 U. S. 567, 58Z.
(1957,) ; United .YStates v. C/0, 335 U .. S. 1061 1131 115 , 0948).
1
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does not choose to explain or even suggest, however, why the
state interests which it so cursorily dismisses are less worthy
than the interest in preventing corruption or the appearance
of it. More importantly, the analytical fra.mework employed
by the Court clearly raises great doubt about the Corrupt
Practices Act. The question in the present case, as viewed by
the Court, "is whether the corporate identity of the speaker
deprives this proposed speech of what otherwise would be its
clear entitlement to protection," ante, at 11 , which it answers
in the negative. But the Court has previously held in
Buckley v. V aleo, supra, 'that the interest in preventing corruption is insufficient to justify restrictions upon individual
expenditures relative to candidates for political office. If the
corporate identity of the speaker makes no difference, all the
Court has done is to reserve the formal interment of the
Corrupt Practices Act and similar state statutes for another
day. As I understand the view that has now become part of
First Amendment jurisprudence, the use bf corporate funds,
even for causes irrelevant to the corporation's business, may be
no more limited than those of individuals. Hence, corpora.t e
contributions to and expenditures on behalf of political candidates may be no more limited than those of individuals.
Individual contributions under federalla.w a.re limited but not
entirely forbidden, and under Buckley v. Valeo, expenditures
may not constitutionally be limited at all. Most state corrupt
practices acts, like the federal Act, forbid any contributions or
expenditures by corporations to or for a political candida.te.
In my view, the ipterests in grotecting a syste111 of freedom
of expse~. set forth supra, are 7ufficiept .to justify a~
i~mental curtailment in the volume of expression which
the Massachusetts statute might produce. I would hold that
apart from corporate activities, such as those discussed in
Part I, supra, and exempted from regulation in C/0, whicp
are integrally related to corporate business operations, a State
may prQh~bit cQrpQtaw e~penditures. for ~cal~,;: ideo~al

7
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purposes. There can be no doubt

th~t

corporate expenditures

in. connection with referenda concerning the advisability of a
pers~!"nco~ iitll'clearly into the category of corporate
activities which may be barred. The electoral process, of
course, is the essence of our democracy. It is an arena in
which the public interest in preventing corporate domination
and the ~rem,! BUJW>ft· Q.y shareholders- of ~ses wrth" ; hich
they clisagree is at its strongest and any claim that corporate
expenditures are integral to th~ economic functioning of the
corportaion is at its weakest. 17
I would affirm the judgment of the Supreme Judicial Court
for the Commonwealth of Massachusetts.

The exemptiOn J')l'<tvided' by the Massachusetts statute for contributions and expenditures in connection with any referendum question "materially affecting any of the property, business or assets of the corporation"'
affords any First A~dment. protection to whlch corpora.t e electoral com-·
IJl.llnipq.t.i~s. IJW.).I ~ e.JttiJUed, S~ Ma~chu~etts General Laws ch. 55 § 8 .. ,
17

<!&ffite of tbe ~olititor ~eneral
Mla~bington, ll.~.

20530

May 2, 1978
Henry Putzel, jr.
Reporter of Decisions
Supreme Court of the United States
Washington, D.C.
20543
Re: First National Bank of Boston v. Bellotti,
No. 76-1172, decided April 26, 1978
Dear Mr. Putzel:
The United States was not a party in this case, and it
did not appear as amicus curiae.
One statement made in the
opinion of the Court may affect the interests of the United
States in pending litigation, however.*/ Because I believe that
the statement in question may be based-on a mistake of fact,
I request that you bring the statement and this letter to
the attention of the Court.
Note 14 at page 12 of the opinion of the Court states that
decisions have afforded corporations the protection of
constitutional guarantees other than the First Amendment.
The
footnote cites: "~, United States v. M~rtin Linen Su_pply Co.,
430 U.S. 564 (1977) (Fifth Arilendment double jeopardy)". Although
the decision in Martin Linen sustained a double jeopardy contention
advanced by two corporations, the Court's opinion did not
discuss the corporate status of the defendants or address
the extent to which the Double Jeopardy Clause applies to
corporations.
Indeed, the United States and the corporations
both had stated to the Court that such an issu& was not presented.
Both the petition for a writ of certiorari (Pet. 9 n. 8)
and the brief for the United States (Br. 13 n. 6) pointed out that
although the defendants were corporations, the Unite6 States
was not presenting any question concerning the application of
the Double Jeopardy Clause to corporations because the issue had
not been raised in the court of appeals.
This amounted to an
~uendo concession that the corporations were entitled to the
same protection that the Double Jeopardy Clause gives to natural
persons.
At oral argument the attorney for the United States

*/
Questions concerning the application of the Double Jeopardy
Clause to corporations are pending in United States v. Hospital
Monteflores, Inc., C.A. 1, No. 77-1377, argued February 13,
1978. We have-apprised the First Circuit of both this Court's
decision and this request.
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again stated that the case did not require consideration
of the extent to which the Double Jeopardy Clause applies
to corporations (Tr. of oral argument 7). The attorney
for the corporations stated (id. at 38-39):
Now, the Government counsel has said frankly that the
question of whether or not corporations, and the only
parties bAfore this Court are corporations, are entitled
to the protection of the Double Jeopardy Clause is a
question yet to be determined by this Court * * *. He
frankly said that this is a determination that need not
be made by this Court in this case, but that is a position,
in all candor, that the Government takes both in its brief
for petition of cert and also in its main brief in this
Court.
In light of the representations that were made to the Court
about the questions presented for decision in Martin Lin e n, and in
light of the fact that the Court's opinion did not discuss in an y
way the application of the Double Jeopardy Clause to corporations
I do not believe that the case should be cited for the
proposition that the Double Jeopardy Clause applies to corporations~
Cf. Webster_ v. Fall, 266 u.s. 507, 511.
Because it is possible that the lower federal
courts may feel bound by the Supreme Court's description
(albeit in dictum) of Martin Linen, the Court may conclude th a t
is is appropriate simply to delete the citation. The deletion
would not affect the sense of the footnote in any way, and it
would not affect any of the arguments made there.
Thank you for your consideration in this matter.
appreciate it if you could inform me of the Court's
response to this letter.

Sincerely,

~t~"--~tt 7'~- tt-l~- -L.~

Wade H. McCree, Jr.
Solicitor General

I would

j)n:puntt (!}curl of flrt~~ ~hdtg

Jfaslyhtghm.16. Q}. 21lbt'l-~
CHAMB E RS OF

JUSTICE POTTER STEWART

May 5, 1978

Memorandum to: The Chief Justice
Mr. Justice Powell
You will be interested in the enclosed
copy of the lead editorial in this morning's
Wall Street Journal, if you have not already
seen it.
/)s,
I

•'

•/
P. S.
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CHAMBERS OF"

FILE COPY

JUSTICE LEWIS F. POWELL, JR.

May 17, 1978

PLEASE REWRN
TO F\LE

No. 76-1172 First National Bank v. Bellotti

MEMORANDUM TO THE CONFERENCE:
The enclosed letter from the Solicitor General
suggests that we consider deleting the citation of Martin
Linen, n. 14, p. 12, because the question whether
corporations are entitled to double jeopardy protection
was not argued in that case.
My own inclination is to leave the citation, as
it is completely accurate. There was no individual
defendant in the case. Thus, the Court's decision
afforded double jeopardy protection to a corporation.
To be sure, the precedential force of Martin
Linen on this point may be weakened by the fact that the
question was not put in issue. See Webster v. Fall, 266
u.s. 507, 511; also circulations in Monell. This can be
argued in an appropriate case if a party so desires.
Unless there are different views, I will advise
Mr. Putzel to retain the citation and to inform the
Solicitor General.

L.F.P., Jr.
ss

,juprtutt Qfonrl d tlft ~b ,jfattg

'JJM!p:nghttt. ~. (!}.

2!lgtJl.~

CHAMBERS OF

JUSTICE POTTER STEWART

May 17, 1978

Re: 76-1172, First Nat'l Bank v. Bellotti
Dear Lewis,
I would be inclined to delete the Martin
Linen citation, for the reasons expressed by the
Solicitor General. I thought I had remembered a footnote in Martin Linen explicitly leaving open the applicability of the Double Jeopardy Clause to corporations,
but my recollection was apparently faulty. In any
event, I do remember that the Government in Martin
Linen made only an arguendo concession, as detailed
in the Solicitor General's letter.
Sincerely yours,

Mr. Justice Powell
Copies to the Conference

~tm.t

<!fouri "'f tift ~ttitt~ .ifattg

Jhudtittglon. ~. <!f. 2ll.;t>J.'
CHAMBERS OF

May 17, 1978

JUSTICE HARRY A . BLACKMUN

Re: No. 76-1172 - First National Bank v. Bellotti
Dear Lewis:
My recollection is the same as Potter's. Therefore,
I, too, would be inclined to delete the citation to Martin Linen.

Sincerely,

Mr. Justice Powell

cc:

The Conference

May 17,

MEMORANDUM TO THE CONFERENCE:
The enclosed letter from the Solicitor General
suggests that we consider deleting the citation of Martin
Linen, n. 14, p. 12, because the question whether - -- - corporations are entitled to double jeopardy protection
was not argued in that case.
My own inclination is to leave the citation,
it is completely accurate. There was no individual
defendant in the case. Thus, the Court's decision
afforded double jeopardy protection to a corporation.
To be sure, the precedential force of Martin
Linen on this point may be weakened by the fact-that the
question was not put in issue. See Webster v. Fall, 266
u.s. 507, 511; also circulations in Mcneil: ~his-can be
argued in an appropriate case if a party so desires.
Unless there are different vie~s, I will advi~e
Mr. Putzel to retain the citation and to inform ·the
·
Solicitor General.

,,,

.
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C HAMBERS OF

JUSTICE JOHN PAUL STEVENS

May 18, 1978

Re:

76-1172 - First National Bank v. Bellotti

Dear Lewis:
My recollection is the same as Potter's and
Harry's, but I am nevertheless in favor of retaining
the citation to Martin Linen because I think it does
add something to your op1nion.
Respectfully,

f!
Mr. Justice Powell
Copies to the Conference

nb/ss

5/22/78
MEMORANDUM

TO:

Mr. Justice Powell

FROM:

Nancy Bregstein

DATE:

May 22, 1978

Bellotti-Martin Linen Citation
At your request, I have reviewed the briefs and
transcript of argument in Martin Linen in light of the SG's
request, in his letter of May 2, that the Court omit the
citation in Bellotti to the Court's decision in Martin
Linen.
request.

In my view, there is no justification for the SG's
Indeed, the letter of request is quite an

incomplete presentation of the matter.

The proposition

that a corporation is protected by the double jeopardy
clause has never been questioned by this Court, although it
could have been ruled upon in several cases; it has been
accepted by lower courts; and until Frank Easterbrook took
over all the double jeopardy cases at the SG's office, it
apparently was accepted by the United States government.
The SG's letter is an effort to make it easier for the
government to argue, in the pending CAl case,

th~t

corporations should not have double jeopardy protection,
despite the substantial authority to the contrary.
The SG's letter is right that the government
failed to raise the issue below in Martin Linen and
therefore conceded in this Court that for purposes of that
case, it was foreclosed from contending that corporations
are not protected by the double jeopardy clause.

But the

2.
SG's statement of what was said at oral argument is hardly
a full disclosure.
Note that the quotation of the remarks of counsel
for Martin Linen contains an omission.

Earlier in the

argument, Easterbrook had reminded the Court of the
government's concession (in its cert petition and its brief
on the merits} of the corporation's standing to assert
rights under the double jeopardy clause.

In doing so,

however, Easterbrook put in a plug for a pending cert petn
filed by the SG, seeking review of a decision of CA2
explicitly holding that corporations are protected by the
double jeopardy clause.

Easterbrook said:

"[Before coming to the merits], I would like to
discuss two issues thai are lurking in the
background of this case but that we think the
Court need not address. The first of these issues
is whether the Double Jeopardy Clause applies to
corporations. Both respondents are corporations,
and unless the Double Jeopardy Clause applies to
them in a way that creates principles of finality
more stringent than those of _res judicata,., there
could be no bar to a second trial here.
"I will not discuss that issue here, however,
because it was not raised by the parties in the
court of appeals, and the court of. appeals did not
discuss it. The issue is squarely presented,
however, in United States v. Security_National
Bank, in which a petition for a writ of certiorari
is pending. The United States believes that the
Court should address that issue in Sec~~~Bank,
but that it is not necessary to do so in this
case."
Tr. of Oral Arg. 7.

3.

The omission in the.quotation of opposing
counsel's statement in the SG's letter is a reference to
the Security National Bank case.

Counsel's statement, with

the portion omitted by the SG in brackets, was:
"Now, the Government counsel has said frankly
that the question of whether or not corporations,
and the only parties before this Court are
corporations, are entitled to the protection of
the Double Jeopardy Clause is a question yet to be
determined by this Court [, and it will be
determined on appeal, if the Court takes it, from
the Security National Bank case out of the Second
Circuit.]
Counsel appears merely to be stating Easterbrook's position
that the question did not have to be determined in this
case but could be determined in the Security National Bank
case.

Because the question was not at issue, counsel in

Martin Linen did not have to know whether the question had
been determined before by this Court, and in any event, his
statement at oral arg~ment is not dispositive of what the
law is.

l/ .
The lawyers who did know about the precedent in

the area were the ones who litigated Security Na tional
Bank.£/

(I am attaching a copy of theCA's opinion.)

1. Yet counsel for Martin Linen went on to state that he
agreed wholeheartedly with the Second Circuit's holding in
Security Nation a l Bank and with its reasoning that "what
Mr. Ju s tice Blac k s aid a bout the rights and the public
policy as to individuals applies as well to corporations."
Counsel then quoted from the Security National Bank
opinion. Tr. of Oral Arg. _39.

2. In omitting a releva nt portion of counsel's stat eme nt,
it seems probable that the SG simply did not want to rem ind
us of Gf ~urite ~f t t go f l
In th a t c;: a se (not c1te d by
tne Co
111
e .0 1 , e
held eXJ?llCltl)[ that
corpor a tions have dou bl e j e opardy r1ghts, aiscussed th e
precedents of this and lower courts, and cert was deni e d.

BRgk.

4.

In holding that the double jeopardy clause protects
corporations, the CA relied in part on its own analysis, in
part on the unanimous precedents in the lower courts (see
cases cited in the Security National Bank opinion at 3a and
the response filed in this Court,

at 8 n. *) , and

in part on Fong Foo v. United States, 369 U.S. 141.

In the

companion case to Fong Foo one of the defendants was a
corporation, and this Court explicitly mentioned that
fact.

The SG argued to the Court in its Security National

Bank cert petn that Fong Foo did not actually decide the
question, and that the lower courts were mistaken in
unanimously thinking it had.

Yet the response in Security

National Bank made clear that the corporate petr in Fong
Foo had argued explicitly that it should not be deprived of
its double jeopardy protection because it was a
corporation.

Brief for Petitioner in Standard Coil Prods.

Co. v. United States, O.T. 1961, No. 65, at 52 n. *; see
the response in Security National Bank;

at 6-7.

In Fong Foo and its companion case, the government
did not contest the proposition that corporations are
protected by the double jeopardy clause.
Security National Bank, at 7.

See response in

This was not a concession

arguendo, as in Martin Linen; rather, it was a tacit
acceptance of the threshold proposition that the corporate
defendant could assert a right not to be placed twice in
jeopardy.

I would tend to agree with the following

5.

analysis, contained in the Security National Bank response,
at 7:
"While we would not suggest that the
government's decision to concede an issue before
this Court forecloses that issue against the
government forever, neither are we aware of any
principle of constitutional adjudication which
mechanically restricts the re a ch of a particular
holding of this Court to those issues which the
government, or any other litigant, in its
discretion chooses to actively contest. When, as
in Fong Foo, the disputed issue has been pres e nt e d
and briefed by the petitioner, conceded by the
respondent, and necessarily decided as a predicate
to a holding on the merits, the only logical vi e w
is that the issue has been decided."
Indeed, it is questionable whether a point of law
can be conceded by a party.
Valley Ry. Co., 243

u.s.

See Swift & Co. v. Hocking

281, 289 (1917).

As long as th e

question is not foreclosed because of the failure to raise
it below (as was the case in.Martin Linen) ,2/ the Court's
holding in Fong Foo that the corporate defendant could not
be retried necessarily contained as part of its holding the
proposition that corporations are protected by the clause.
As resp said in Security National Ba nk, the fact that th e
holding was not expressly articulated may detract somewhat
from its precedential weight, but it cannot be denied that
it was an essenti a l part of the Court's holding.
Mr. Justice Jackson has stated this
jurisprudential point quite forecefully in - coincidentally
3. I as s ume that the Unit e d States, in Fong Fo~, could
have cont e sted in t h is Court the application o f th e dou ble
jeopa rdx cl a us e to cor porat i on s ~~ e n if ~he po hn~ . h~~eR~ t
Qeen ra1 s ed be low , be ca us e l t W6 ULd naV~ D~en a
rg
1n s uppo r t of th e judgment below.

6.

- another case involving the constitutional rights of a
corporation.

The case was Wheeling Steel Corp. v. Glander,

337 U.S. 562 (1949).

There a corporation asserted rights

under the equal protection clause of the Fourteenth
Amendment, and the decision was in the corporation's
favor.

Justice Jackson wrote the opinion for the Court and

did not mention the question whether corporations have
rights under the Fourteenth Amendment.

Justice Douglas,

joined by Justice Black, dissented on the ground that
corporations are not "persons" under the Fourteenth
Amendment, and that previous decisions to the contrary had
not been considered opinions.

Justice Jackson then wrote a

separate opinion, in addition to the majority opinion on
the merits, in which he explained why he had not found it
necessary to consider explicitly whether the corporate
party could assert rights under the equal protection
clause.

He said, in part (337 U.S., at 574-575)

supplied):
By MR.

Ju sTICE JACKSON.

The writer of the Court's opin ion deems it necess&ry
to complete the record by pointing out why, in writing
by assignment for the Court, he assumed without disctission th at the protections of the Fourteenth Amendment are avuiluble to a corporation. It was not questioned by the Stale in this case, nor was it considered
by the courts below. It has consistently been helcl by
this Court that the Fourteenth Amendment assures corporations equal protection of the la\YS, at least since
188G, Santa Clara Cmmty v. Southern Pacific R. Co., 118
U. S. 304, 30G, and that it entitles them to clue process
of law , at le:-tst since 1880, Minneapolis & St. L. R. Co. v.
Beckwith, 120 U. S. 26, 28.

(emphasis

7.

It is true that this proposition was once challenged by
one Justice. Connecticut General Co. v. Johnson, 303
U.S. 77, 83 (dissenting opinion). But the challenge did
not commend itself, even to such consistent liberals as
Mr. Justice Brandeis and Mr. Justice Stone, and I had
supposed it was no longer pressed. See the same Justice's
separate opinion in International Shoe Co. v. H' ashington,
326 U. S. 310, 322, making no mention of this issue.
Without pretending to a complete analysis, I find that
in at least two cases during this current term the same
question was appropriate for consideration, as here. In
Railway Express Agency v. New York, 336 U. S. 106, a
corporation claimed to be deprived of both due process
and equal protection of the law, and in Ott v. j\fississippi
Barge Line, 336 U. S. 169, a corporation claimed to be
denied due process of law. At prior terms, in many
cases the question was also inherent, for corporations
made similar claims under the Fourteenth Amendment.
Sec, e. g., Illinois Central R. Co. v. Minnesota, 309 U. S.
157; Lincoln Life Insurance Co. v. Read, 325 U.S. 673;
Queenside Hills Co. v. Saxl, 328 U. S. 80. Although
the author of the present dissent was the writer of each
of the cited Court's opinions, it was not intimated therein
that there was even doubt whether the corporations had
standing to raise the questions or were entitled to protection of the Amendment. Instead, in each case the
author, as I have done in this case, proceeded to discuss
~nd dispose of the corporation's_wrumtions on Jh.t;:.i,r
.merits, a quitt} improp~.LJ2[o..cc.dur..c., _L§ho.uld thln.l<..•...if.
the coworatior~ had no~ding to raiscJhJLC.o.ru.t.it.l.l.ll2.!2al que:;_tions. Indeed, if the corporation had no such ·right, it is difficult to see how this Court \vould have
jurisdiction to consider the case at all.

8.

Conclusion
Whatever may have been intended, the SG's letter
conveys the impression that the issue of corporate rights
under the double jeopardy clause is a novel issue on which
this Court has not ruled.
impression.

This, I think, is an erroneous

It is true that the Court has not issued an

explicitly considered holding on the point.

But it has

assumed that corporations have such rights in several
decisions, and it has so held - even if implicitly - in
Fong Foo.
Whatever the correct jurisprudential
interpretation of Fong Foo, lower courts have consistently
viewed it as a holding that corporations have double
jeopardy rights.

The SG's attempt to convince the Second

Circuit to the contrary in Security National Bank failed,
and this Court denied cert.

The SG now is trying to

convince the First Circuit (in the pending case cited in
the letter}, and is attempting to enlist this Court's aid
by having us delete the cite to Martin Linen.
I think it would be appropriate for the Court to
add a cite to Fong Foo in addition to the Martin Linen
cite.

In Fong Foo the corporate double jeopardy question

was raised and was necessary to the Court's holding.
N.B.
P.S. I have attached Dave Martin's
National Bank, in which he remarked
unreasonable to think that Fong Foo
all lower courts have considered it

pool memo in Security
that "[i]t is not
settled the issue, and
settled."

.Su:prttttt <qttUrt

o-f tlrc ~nifcb .§tattg

~asfringtcn. ~· <q. z.agm.~
CHAMBERS OF

JUSTICE LEWIS F. POWELL, JR.

May 22, 1978

76-1172 First National Bank v.Bellotti

MEMORANDUM TO THE CONFERENCE:
Following our brief discussion at the last
Conference of the SG's request that we omit the citation to
Martin Linen, I requested Nancy Bregstein to look into the
question more thoroughly.
I now enclose her memorandum of May 22, together
with the two attachments thereto. One is a copy of the
opinion of CA2 in United States v. §ecur i ty National _Ban~,
No. 76-1077, in which we denied cert on March 25, 1977.
The second attachment is a copy of the cert pool memo in
Security National Bank, written by David Martin who clerked
for me last Term.
I find Nancy'~ memorandum convincing, putting the
SG's request in a light which in my view justifies its
rejection out of hand. I think it fair to say that until
recently the government, in effect, has conceded that F~
Foo v. United States, 369 U.S. 141, established that
corporations are entitled to double jeopardy protection.

Z.1y present disposition is to retain the ~_ar t.Lt:! __
Linen citation and add Pong Foo v. United States.

L.F.P., Jr.
ss

<!fmtriltf tlr.t ~ .§btt.tg
'.Jil'zurltittg~ ~. <!f. 2ll~~~
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CHAMBERS OF

.JUSTICE .JOHN PAUL STEVENS

May 23, 1978

Re:

76-1172 - First National Bank v. Bellotti

Dear Lewis:
As I indicated at the Conference, I quite strongly
agree with your view that you should retain the Martin
Linen citation.
If you decide to add additional c1tations, I would propose American Tobacco v. United States,
328 u.s. 781, 787-788.
~~

ResptJtfully,

;'t
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CHAMBERS OF

JUSTICE JOHN PAUL STEVENS

May 23, 1978

Re:

76-1172 - First National Bank v. Bellotti

Dear Lewis:
As I indicated at the Conference, I quite strongly
agree with your view that you should retain the Martin
Linen citation.
If you decide to add additional Cltations, I would propose American Tobacco v. United States,
328 u.s. 781, 787-788.

Mr. Justice Powell
Copies to the Conference

.iltJTftm:t <ltltnrl o-f tlrt ,-m±t~ .ihdts
JfuJrittghm. ~. <!J. 2ll&l~~
CHAMBERS OF

JUSTICE POTTER STEWART

May 24, 1978
No. 76-1172, First Nat'l Bank v. Bellotti
Dear Lewis,
I am still inclined to the view that it would be a good
idea to delete the citation to Martin Linen from this opinion.
My reasons, in brief, are as follows-:(1) I do not think that it has ever been explicitly decided here that a corporation is protected by the constitutional
guarantee against double jeopardy. Although certiorari was
denied in the Security National case from the Second Circuit,
three members of the Court did vote to grant the petition, indicating that at least that many thought that, despite Fong Foo,
the issue remained sufficiently open to warrant decision by this
Court. Moreover, I am convinced that the Martin Linen decision did not decide the matter, having in mind the arguendo
reservations referred to in the memorandum you sent us.
(2) If the basic question has not been explicitly decided here, then surely there is nothing malevolent in the effort
of the Solicitor General (even if it is l\1r. Easterbrook who is
doing it) to preserve the issue for litigation in the First Circuit
and to try to create an inter-circuit conflict.
(3) I think the Bellotti opinion, which is all that we
are concerned with now, would not in any way be weakened by
the deletion of the citation.

- 2-

Having said all this, I am quite content to leave the
ultimate decision to the considered judgment of the author of
the Bellotti opinion.
Sincerely yours,

0 ~.
\.

/

Mr. Justice Powell

Copies to the Conference

.§u:prtuu <!tlltt.rt ttf tlt't 'J!Utitta ~taftg
'IJagltinghm, ~.
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2!1,?'!~

CHAMBERS OF

May 24, 1978

JUSTICE THURGOOD MARSHALL

Re:

No. 76-1172 .., First National Bank v. Bellotti

Dear Lewis:
We

released.
we do.

are, of course, dealing with an opinion already
I think we should be extrerrely careful in what

It is one thing to correct a clear cut error or to
refuse to change the opinion. It is another step to add
additional citations.
Sincerely,

fi!A·
T.M.

Mr. Justice Powell

cc:

The Conference

PRELH1INARY J:!JEI10RANDlTr1
List 1, Sheet 4
June 8, 1978 Conf.
No. 76-1172
FIRST NATIONAL BANK
OF BOSTON

PETITION FOR REHEARING
APPEAL from Mass. SJC

v.
BELLOTTI

Timely

Stat.e /Civil

Massachusetts requests rehearing with respect to two aspects
of the Court's opinion in this case.
First, it claims that the judgment of the Court invalidates all
of § 8 of of M.G.L. ch. 55, whereas the only issue on appeal was the
validity of restrictions on refer e ndum spending.

As the opinion now

stands, we are told, all restrictions in § 8 have been voided--includins
limitations on contributions to campaigns for elected office.

Thi s

-2'(

neglects, however, the express language on pp. 21-22 of the opinion,
as well as n. 26, which seem
open.

o rather clearly

such questions

Moreover, the petn for rehearing points out that Mass. law

would treat the invalid portions of

§

8 as being severable;

since the

opinion expressly only reaches the referendum question, I would assume
that Mass. courts would not regard the entire statute as invalidated.
Furthermore, we are informed by the petn that the Mass. Legislature
is in the process of reenacting

§

8 without the offensive asp cts--

-------------------

which should set the stage for another court fight on the issues left
open.
Second, the State is upset by the language on 22-23 of the
~

opinion which reads:
"According to appellee, corporations are wealthy and powerful
and their views may drown out other points of view.
If appellee ' s
arguments were supported by record or legislative findings that
corporate advocacy threatened imminently to undermine d emocratic
processes, thereby denigrating rather than serving First Amendment interests, these arguments would merit our consideration.
But there has been no showing that the relative voice of
of corporations has been . overwhelming or even significant
in influencing referenda in Massachusetts, or that there has been
any threat to the con fidence of the citizenry in government."
Petr complains that "[i]f the record is incomplete, under the
circumstances of this case the hppellee should be allowed to
supplement it."

Furthermore, petr s.J.ys that " [ t] hroughouJc the

proceedings, the Appellee objected to the procedural posture of
the case, arguing that 'the factual record before the Court fails to
provide an adequate basis for a decision of constitutional dimension'
and urging the Court to permit evidentiary proceedings."
There are several problems with this argument.

First, petr

entered into a stipulated statement of facts; if it thought there
was was some ne ed for evidentiary hearings, it should have sought them

.•

-3(

below.

previous
Second, when petr refers to its/request for an evidentiary

hearing, it is being somewhat misleading.
the inadequate factual record referred to

Petr's complaint about

appellan~alleged

to prove the factual basis for its constitutional claims.

failure

Third,

the portion of the Court's opinion referred to by petr was an
alternate holding.

All things considered, I don't see much merit

in this contention.
There is no response.

5-31-78

I

Jay

~
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SUPPLEMENTAL MEMORANDUM
TO:

Mr. Justice Powell

FROM:
RE:

June 1, 1978

Nancy

Petn for rehearing in Bellotti

There are 2 points in the rehearing petn that might
require some action on our part.

First, appellee contends

that the Court's judgment invalidates all of

§

8, even though

-

appellants challenged only that portion dealing with referendum
questions and not candidate elections.

The pool memo correctly

notes that the opinion explicitly distinguishes referenda from

--------------

candidate elections; that n. 26 mentions that appellants do
not challenge the latter; that Mass. law would x allow
severance of the invalid from the valid portions of the statute;

2.
and that the Mass. legislature already is busy reenacting
its~

statute.

(The rehearing petn says that if the new bill

is passed, this aspect of the rehearing petn will be withdrawn.)
Appellee's contention therefore is not well-taken.

On the

other hand, appellee is correct that the judgment portion of
the opinion (Part V) says that § 8 is invalidated.

~

If it is

still possible, I think we should amend that sentence before
it goes into the U.S. Reports.

(And, if xke possible, the
~

mandate should be corrected.)

I would propose the amendment

set out on p. 29 of the attached copy of the slip opinion.
Second--and this point is

n~noted

in the pool memo--

the rehearing petn points out that our n. 28 is not entirely
accurate. We said: "The dissenting opinion makes no
~
'
reference to the fact that amounts of money expended
independently of organized committees need not be reported
under Massachusetts law, and therefore remain unknown."
The xekeaXRg rehearing petn says that corporate independent
expenditures must be reported.

This point does not detract

from the force of what we said; in fact, it makes our point
stronger, because it means that the totals we have of corporate
spending

~

complete, while the amounts spent by individuals

and unincorporated entities are unknown.

Since the point is

not all that important, there's no great harm; but in the
interests of accuracy, I would x propose the amendment set out
on p. 23, n. 28, of the ataached slip opinion.

The change

will fit,aRxxkexiaxx and so there should not be any pxixiRgx
printing problems.

No. 76-1172

First National Bank of Boston v.
,,

I

1. Appellee's petition for rehearing ls
Conference list for June 8.
It makes one point with respect to the opinion
that I would like to correct. Appellee points out that
Part V (p. 29) can be read as invalidating S 8 in its
entirety, even though appellants challenged only that
portion dealing with referendum questions and not those
pertaining to candidate elections. See Slip Op., p. 29.
Although appellee is correct as to the concluding
statement, the opinion explicitly distinguishes referenda
from candidate elections. Note 26 points out that
appellants "do not challenge the constitutionality of Jaws
, prohibiting or limiting corporate contributions to
political candidates or committees, or other· means of
influencing candidate elections." Moreover, Massachusetts
law would allow severence ·of the invalid from the valid
portions of the statute.
Nevertheless, the next to the last sentence in
the opinion in Part V (p. 29) should be amended to read
follows:
"Because that portion of S 8 challenged by
prohibits protected speech in a manner
unjustifed by a compelling state interest, it
must be invalidated." (The underscored words are
those to be added.)
~ellants

I suppose we could simply have the Reporter
advise appellee that this sentence will be amended to
conform to the substance of the opinion.
2. While on the subject of Bellotti, I return to
the SG's request that the reference to Martin LineQ be

deleted from n. 14. For the reasons set forth in my
memorandum of 5/22/78, I plan to leave this reference
the note. I will not, however, add a reference to
Fong Foo v. United States, 369 u.s. 141, which supports as the lower courts have held - the statement in n. 14.
In short, absent a different view by the Conference, I
will stand by the opinion as written - nei.ther omitting
Martin Linen nor adding Fong Foo.
I would suggest to Mr. Putzel that he
the Solicitor General.

June 8, 1978
Court ................... .

Voted on .................. , 19 .. .

Argued .................. . , 19 .. .

Assigned .................. , 19 .. .

Submitted ................ , 19 . . .

Announced ................ , 19 . . .

No.76-1172

FIRST NAT'L. BANK OF BOSTON
vs.

BELLOTTI

Petition for rehearing.

~~ '-o ~
HOLD

FOR

CERT.
G

0

Burger, Ch. J .......... .
Brennan, J ........................... .
Stewart, J ........................... .
White, J ............................ .
Marshall, J .......................... .
Blackmun, J ......................... .
Powell, J ........................... .
Rehnquist, J ........... .
Stevens, J ........................... .

JURISDICTIONAL
STATEMEN'l'
N

POST

DIS

AFF

M~ c ~_IZ
-...0--.

REV

AFF

G

....... .)L.~ ·~

~

T VOTING

-/r... . . . . . .

June 15, 1978
Court ................... .

Voted on .................. , 19 .. .

Argued ................... , 19 .. .

Assigned .................. , 19 .. .

Submitted ................ , 19 . . .

Announced ................ , 19 .. .

No. 76-1172

FIRST NATIONAL BANK OF BOSTON
vs.

BELLOTTI

Petition for rehearing.

Relisted for Mr. Justice Powell.

HOLD

JURISDICTIONAL
STATEMENT

CERT.

FOR

G

N

D

POST

DIS

AFF

MERITS
REV

AFF

MOTION
G

ABSEN'l'

NO'l' VOTING

D

Burger, Ch. J .......... .
Brennan, J ........................... .
Stewart, J ........................... .
White, J ............................ .
Marshall, J .......................... .
Blackmun, J ......................... .
Powell, J ........................... .
Rehnquist, J ........... .
Stevens, J ........................... .
•

•

•

•

•

•

•

•

•

•

0

••••••••••••

•••••

0

0

•

•••

0

••••

0

••••••••••••••••••••••••••

0

••••••••

••••••••••

~tntt

<!fll1trl Gf tlrt ~t~ ;§tatt.e

-a~ftington. ~. (!f. 2ll&f~~

fJLE COPY

CHAMIIEI'IS 01'"
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PLEASE RETURN
June 19, 1978

TO FILE

No. 76-1172 First National Bank v. Bellotti

MEMORANDUM TO THE CONFERENCE:
In accordance with discussion at our Conference
on June 8, I have drafted a letter to be sent to the
Attorney General of Massachusetts by Mr. Putzel. This
should clarify the confusion occasioned by the penultimate
sentence of the opinion.
I enclose a copy of the proposed letter (which
have shown to Mr. Putzel), and he will send it out when
the Order List reflects our denial of the Petition for
Rehearing, unless there is objection ••

L.F.P., Jr.
ss

I

-.

First National Bank v. Bellotti

MEMORANDUM TO THE CONFERENCE:

I

In accordance with discussion at our Conference
on June 8, I have drafted a letter to be sent to the
Attorney General of Massachusetts by Mr. Putzel. This
should clarify the confusion occasioned by the penultimate
sentence of the opinion.

I enclose a copy of the proposed letter (which
have shown to Mr. PutzeJ), and he will send it out when
the Order List reflects our denial of the Petition for
Rehearing, unless there is objection ••

.

'

6/19/78

Francis X. Bellotti
Attorney GeneraJ, Commonwealth of Massachusetts
One Ashburton Place
Boston, Massachusetts 02108
Dear Mr. Bellotti:
Your petition for rehearing raised a question as
to the scope of the Court's judgment in this case.
Although the Court's opinion makes clear that appellants'
challenge and the Court's holding were limited to the
context of referenda or ballot questions, and not candidate
elections, the Court agrees that the penultimate sentence
of the opinion is confusing !n that its language embraces §
8 in its entirety.
The Court therefore has authorized a change in
that sentence so that it will read as follows:
"Because that portjon of S 8 challenged by
appellants prohibits protected speech in a manner
unjustified by a compelling state interest, it
must be invalidated."
The opinion in the official reports will reflect this
change.
We appreciate your calling this inadvertence to
the Court's attention.
Sincerely,

Francis H. Fox, Esquire
Bingham, Dana & Gould
100 Federal Street
Boston, Massachusetts 02110

,,

··~.·~
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CHAMBERS OF

JUSTICE POTTER STEWART

June 21, 1978

Dear Lewis,
The letter drafted for Mr. Putzel to send seems
fine to me.
Sincerely yours,
Mr o Justice Powell
Copies to the Conference

/
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C HAMBERS OF

/

JUSTICE JOHN PAUL STEVENS

June 21, 1978

Re:

76-1172 - First National Bank v. Bellotti

Dear Lewis:
Your draft of a letter for Mr. Putzel also
seems fine to me.
Respectfully,

Mr. Justice Powell
Copies to the Conference

TO:

Mr. Justice Powell

FROM:
RE:

Nancy

June 28, 1978

Letter to SG about Martin¢ Linen citation in Bellotti

Mr. Putzel called this morning to give us the gist of
what he intends to write to the SG about the Court's disposition
of the Martin Linen cite.
the following lines:

He intends to say something along

He brought the SG's letter to the Court's

attention, and the Court has advised him that the citation is
to remain in the opinion.
Is this all right, or does it suggest too strongly that
the Court affirmatively wanted to retain the Martin Linen
citation?

Might it be better ai simply to say xax that the

Martin Linen cite is going to remain, but thanks (from Mr.
Putzel) for bringing this to the Court's attention?
there is little difference; is Mr. Putzel's proposed
phraseology sa okay with you?

I suppose

LFP/lab

6/29/78
"'

Mr. Solicitor General:
Thank you for your: letter of
'

was brought '·to the attention of the
was authorized to advise that no change in
was thought to be necessary.
With best wishes.

·~·

,.

r.

Re:

Bellotti

If you think my draft letter is satisfactory, ,
it up to Mr. Putzel and say that I think

,~

,.

r.
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June 29, 1978

Honorable Wade H. McCree, Jr.
Solicitor General
Department of Justice
Washington, D.C.
20530
Dear Mr. Solicitor General:
Re:

First National Bank of
No. 76-1172, decided A

Thank you for your letter of May 2,
Your letter was brought to the attention of the
Court, and I have been authorized to advise that no
change in the citations was thought to be necessary.
With best wishes,

Sincerely/) ~;}

(

IJt~Nt~o !.Vi-~ "~

Henry Putzel, jr.
Reporter of Decisions

