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Pennhurst
The purpose of

this memo is to reexamine -

as

well as refresh my recollection of - my opinion last Term
that

the CJ declined

to

join.

What

follows

outline of the opinion in its fifth draft.

is a rough

I will follow

the present structure.
I

Part

I

reviews

satisfactorily

the

history

of

this prolonged litigation.
Important to our decision here, is the fact that
CA3 -

the decision before us - held that the Pennsylvania

statute supported its prior judgment, and therefore it was
unnecessary
rejected
federal

to

the
court

controversy.

reach

the

argument
from
It

federal

that

the

considering

also

rejected

law

issues.

11th Amendment
this
the

pendent
abstention

CA3

then

barred
state

a

law

argument

based on comity.

II

Petitioners
reversal,

presented

three

grounds

for

including the argument that the 11th Amendemnt

2.

prohibited the DC from ordering state officials to conform
their conduct to state law.
I

did

not

challenge to the

reach

the

comity

issue

appointment of masters

or

the

to oversee

the

Chisholm,

is

state officials.

A

The

11th

Amendment,

overruling

vi tally significant because of its affirmation that the
fundamental

principle

of

sovereign

immunity

grant of judicial authority in Article III.

limits

the

Thus, in Hans

v. Louisiana the Court held - despite the limited language
of

the

Amendment

entertain a
state.

suit

that
brought

a
by a

federal

court

could

not

citizen against his own

The judicial power of the United States does not

reach that far.

The quote from Ex parte State of New York

(p. 7, 8 of my opinion) is particularly strong.
I

see no reason to revise this

subsection A.

But the significance of the history of the 11th Amendment
and the Court's broad interpretation of it in Hans well
could

be

jurisdiction).

reemphasized

in

Part

III-B

(pendent

3•

B

This subsection recognizes

that a question may

arise as to "whether a particular suit in fact is a
against

a

state".

general

rule

against

state

is

Although
that

the

officials

substantial party

in

there

11th
when

are

Amendment
the

interest"

close

state

cases

"bars
is

s~it

a

the

the
suit

real,

(see cases cited p.

10).

There are two principal exceptions to the rule that the
11th

Amendment

action.
Ex

a

state

against

federal

court

The first, and more important, is that created by

parte

Young

Attorney
enforce

protects

in

General
a

of

state

Amendment.

which

federal

Minnesota

statute

The Court

a

that

held

court

enjoined

from

bringing

alleged

violated

that where

the

suit
the

to
14th

the state act

is

alleged to be violative of the federal Constitution, the
Amendment does not prohibit

issuance of a federal court

injunction.
In Edelman v. Jordan, we held in a suit against
state officials

that

"a federal

court's

remedial power,

consistent with the 11th Amendment, is necessarily limited
to

prospective

injunctive

relief".

It

is

important

to

remember that Edelman was a federal court suit in which it
was

alleged

that

the

state

officials

were

violating

a

4.

federal statute

(portion of the Social Security Act, aid

to the aged, blind, etc.).

I add here that on p. 12 of my

opinion this distinction should be made a little clearer.
A

second

exception

to

the

11th

Amendment

sovereign immunity is found where it is alleged that the
state

official

has

acted

ultra

vires.

discusses this only in n. 12, p. 11.
be put

in the text.

My

opinion

Possibly this should

This footnote cites Larson for

the

first time.

III
Up

from

the

history of the case, outlines the relevant principles.

In

this

Part

to

III

this

the

point

opinion

my

opinion,

addresses

arguments advanced by respondents.
under Edelman the suit
the

courts

relief;

and

below
( i i)

two

principal

They contend

(i) that

is not against the state because

ordered
that

the

apart

only

the state

prospective

-"
injunctive

law claim properly was

considered because of pendent jurisdiction.

5.

A

The Edelman argument
Respondents argue that Edelman allows a fedetal
court

to enjoin

violations of

permits prospective relief
law.
the

state

law exactly as

against violation of

it

federal

My opinion states that this argument misconstrues
basis

of

the

reiterated

in

Edelman.

necessary
rights

doctrine

established

Young

has

in

been

Young

and

accepted

as

to permit federal courts to vindicate federal

as

the

distinction

supreme

between

law

of

the

prospective

and

land.

The

Edelman

retroactive

relief

with respect to federal law is consistent with Ex parte
Young.

But

Amendment

Edelman,
immunity

at
of

same
the

time,
states

preserved
with

the

11th

respect

to

retroactive relief even where a federal statute had been
violated.

This

was

an

important

recognition

of

the

continuing vitality of the Amendment.
Moreover,
interests

(federal

the
v.

need
state)

to
is

reconcile
wholly

competing

absent

when

a

plaintiff alleges that a state official has violated only
state law.

In such a case, the entire justification for

the doctrine of Young and Edelman simply does not exist.
In the case before us, there is no question of vindicating

6.

the supremacy of federal law.
sovereignty
District

can

Court

be

Yet the intrusion on state

extensive

orders

in

as

indeed
this

case

the

federal

demonstrate

so

dramatically.
Note
John

to myself:

Stevens'

contrary

I

remain

views)

that

convinced
the

(despite

reasoning

and

conclusion in subpart III-A (p. 13-16) are principled and
sound.

It

may

be,

however,

that

some

revision

particularly on pp. 14, 15 - would be helpful.

My views

in light of John's argument, probably can be stated more
clearly.

B (Pendent Jurisdiction)
In

rejecting

the

11th Amendment

argument,

CA3

relied primarily - not on the 11th Amendment cases, but on
pendent

jurisdiction cases.

This required me to address

"
the relationship between pendent jurisdiciton and the l~lth

Amendment.
As early as Osborn, and particularly reiterated
in Gibbs

(1966), this Court has held that a federal court

may resolve a case solely on the basis of a pendent state
law claim (see Siler), and that a court usually should do
so to avoid a federal constitutional question.

Ashwander

7.

(Brandeis).
federal

Thus,

apart

from

an

11th Amendment

court may exercise pendent

state law claim.

bar

a

jurisdiction over

a

Because of the line of cases approving

this pendent jurisdiction, John Stevens' dissent contends
that CA3's decision was correct and that my opinion would
overrule many if not most of these pendent jurisdiction
cases.
The short answer - and one that may not be made
as clearly as possible in my opinion - is that not one of
the cases relied upon by CA3 and Justice Stevens addressed
specifically the Eleventh Amendment question presented in
this case.

Some of the cases may have assumed sub silento

that the Amendment does not apply to pendent claims.
is

illustrated by the Green v.

Lousville R.

Co.

This
(1917)

cases in which plaintiff railroads sued state officials,
alleging

tax

assessments were excessive

under

the 14th
J

Amendment.

The

Court

reiterated

that

Ex

parte

"

Young

authorizes federal court jurisdiction whenever a federal
constitutional violation is alleged,

and held that once

this jurisdiction exists the federal court may determine
"all questions involved in the case, including those of
state law, irrespective of the disposition of the federal
question" or whether it was necessary to decide it at all.

8.

The Green cases
once

jurisdiction

federal

question,

can be viewed as implying that

is

established

no

further

on

the

basis

11th Amendment

of

any

inquiry

is

necessary with respect to other claims raised in the case.
But there was no such holding.
Now that the

jurisdictional

issue

is squarely

presented, we should consider it as an undecided question.
Hagans

v.

Lavine.

My

opinion

would

hold

that

Green

"cannot be reconciled with" the principles established in
our

11th

Amendment

decisions"

none

of

which

has

been

addressed and rejected in the pendent jurisdiction cases.
Subsequent to Green, the basic principle was reiterated:
"the

11th

Amendment

is

an

explicit

judicial power of the United States".
290

u.s.,

at 25.

limitation

on

\

the

Missouri v. Fiske,

A federal court's power over a pendent

claim necessarily derives from Article III, see Aldinger
v.

Howard,

427 U.S.

1,

9,

and the 11th Amendment i5 "a

separate and independent limitation on all exercises of
Article

III

power.

If

"we

were

to

hold

otherwise,

a

federal court could award damages against a state on the

)

basis

\

of

a

pendent claim,

a

result

that

could

not

be

squared with Edelman where even with respect to federal

9.

claims

we

held

that

the

Amendment

barred

an

award

of

retroactive relief on the basis of a pendent claim.

c
Respondents argue

(and the CJ has expressed a

similar concern) that application of the 11th Amendment to
pendent state law claims will have a disruptive effect on
litigation against state officials.
the

considerations

of

pendent jurisdiction.
has

expressed

avoiding

judicial

Reliance is placed on
economy

that

underlie

Also they argue, and again the CJ

tentative

agreement,

constitutional

that

decisions

the

policy of

favors

federal

jurisdiction.
My answer

is that

these policy considerations

may not override constitutional limitations.
Although this should be a controlling answer, we
should try to strengthen this subpart C.

"
Perhaps some- of

the material added to the footnotes in response to John
Stevens' opinion (see n. 23 and 24, p. 24} properly could
be incorporated into the text.

Also, take a look at my

personal letter to the CJ, and particularly the memo or
addendum
understand

attached
it)

thereto.

could

lead

His
to

tentative

less

view

"judicial

(as

I

economy"

10.

rather

than

more.

I

must

remember,

however,

that

the

Chief's draft has not been circulated to the Conference.
I

have

not

thought

this

through,

but

perhaps

we

can

anticipate his concern by pointing out how little judicial
economy is being served in this very litigation.

In the

end, if the principles underlying the 11th Amendment are
made

clear,

the

policy

reasons

supporting

pendent

jurisdiction hardly should have the weight of those that
underlie

the

principles

of

federalism

and

the

11th

Amendment.

IV
This deals with the county official issue, and
probably needs no revision.
L.F.P., Jr.
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81-2101 Pennhurst v. Halderman
TO:
FROM:

The Chief Justice
LFP, Jr.
This refers to our exchange of views last Term

about

this

case.

I

appreciate

your

suggesting

a

reargument, and saying to me privately that you would keep
an open mind when we reconsider the case in October.
Before I get too deeply committed to preparation
for our September Conference and the October arguments, I
have reviewed with some care the writing in Pennhurst, and
particularly
your

the personal exchanges between you and me:

preliminary draft of

a possible concurring opinion

(sent with your note of June 23), and my letter to you and
accompanying

memo

of

June

2 5.

I

think

it

may

be

as

2.

helpful as it has been to me to refresh my recollection
and thinking about this important case.
The
rest,

I hope,

purpose

of

this

memorandum

1),

accept

to

set

at

your concern that my opinion for the Court

disregarded established precedents.
n.

is

In your draft (p. 1,

you suggested that my opinion did not appear to
the

"continuing validity of Ashwander

(Brandeis,

J., concurring), Osborn Bank, and United Mine Workers v.
Gibbs.

I

think

a

rereading

of

my

opinion

will

make

perfectly clear that it does accept - and contains nothing
to

weaken

the

Ashwander

principle

of

avoiding

constitutional questions when appropriate, or the doctrine
of pendent jurisdiction enunciated in Osborn and Gibbs.
Both Gibbs
respective

doctrines

and Ashwander
apply

only

make
when

plain
the

that
court

the
has

3.

jurisdiction

over

considerations

of

the

nonfederal

"judicial

economy,

claim.

The

convenience,

and

fairness" that govern the exercise of pendent jurisdiction
are looked to only after the jurisdictional prerequisities
of a substantial federal question and a "common nucleus of
operative fact" are met.

u.s.

See Gibbs, 383

at 725.

In Ashwander, Justice Brandeis was explicit that
the

rules

developed

set
by

out

this

there
Court

were
"for

prudential

in

its own governance

cases confessedly within its jurisdiction."
346.

My

clear

that

officials
under

draft

suits
for

state

federal

opinion
for

official

does

nothing

injunctive
actions

claimed

This

question

was

in the

297 U.S., at

more

relief

law are not within the

courts.

character,

than

to make

against
to

be

state

wrongful

jurisdiction of
not

addressed

the
in

4.

Osborn,

where

the

state

actions

were

alleged

to

be

unconstitutional and the Ashwander doctrine would continue
to have their full operation in all other cases, such as
those

involving

claims

not

against

state

officials

or

claims that the actions of a state official re ultra vires
or contrary to federal law. 1
Nor can it fairly be said that my opinion would
"overrule"

Siler,

decided

in

1908.

I

have

now had an

opportunity to consider with some care the entire history

1 My proposed opinion cannot be said to be
contrary even to the spirit of Gibbs. That opinion noted
that
"[n]eedless decisions of state
law should be
avoided," and quoted Chief Judge Magruder's view that
"' [f]ederal courts should not be overeager to hold on to
the
determination
of
issues
that
might
be
more
appropriately
left
to
settlement
in
state
court
litigation.'" 383 u.s., at 726 & n. 15 (quoting Strachman
v. Palmer, 177 F.2d 427, 431 (CAl 1949) (Magruder, J.,
concurring)). Hagans v. Lavine, 415 u.s. 528, 545 (1974),
which involved pendent jurisdiction over another federal
claim, distinguished Gibbs on this ground. Accord Romero
v. International Term. Operating Co., 358 u.s. 354, 380381 (1959) (pendent jurisdiction over maritime claim).

5.

of Siler.

I

believe

before Larson,

I

can

no member

of

state

as

fact

that even

this Court ever

explicitly

linked Siler with the 11th Amendment.

a

The plain fact is

that this Court has not "long relied" on Siler as an 11th
Amendment case, but rather only as a pendent jurisdiction
case.

The reason for

this is understandable.

Amendment was not raised
the

Court.

Commission,
state

The

suit

The 11th

in the briefs nor addressed by

was

against

the

state

Railroad

and came clearly within the doctrine that a

official

acting

ultra

invoke sovereign immunity.

vires

his

authority cannot

The Commission has promulgated

maximum tariffs for railroads in the state under a state
empowering it to fix reasonable rates.

Siler examiner the

statute, and Judge Peckham - writing for the Court - said
that the state Commission's action was

6.

"Founded upon a total misconstruction of the
statute and an assumption on the part of the
Commission of a right and power to do that which
the statute itself gave it no authority whatever
to do." 213 u.s., at 195-196.
Judge Peckham also observed that the Commission
lacked

"jurisdiction"
Siler

to

rates.

Thus,

against

state officials

prescribe

bars

from
for

a

general

federal

actions.

tariff of

court only

suits

In

Siler

a

word,

found that the action of the Commission ultra vires,
exception
opinion

from

the

expressly

11th

Amendment

reaffirms.

See

that
p.

11,

my

an

Pennhurst

n.

12.

If,

Chief, you wish this to be expressed more clearly I will
certainly do so if the case is reassigned to me to write.
Much the same can be said about the two Green
decisions
suggest

that
for

me

you

thought

appropriate

might

be

language

overruled.
to

(Joe:

support

this

statement.)

(I dicontinued this memo at ths point.
to reconsider what I send to the Chief).

I want

~ 09/28/83
CONFIDENTIAL

DRAFT

MEMORANDUM

RE:

I

TH_E CHIEF

c-

81-2101 Pennhurst v. Halderman

You have told me that you are re-examining this case from
scratch.

J

E.

While I trust that you will include in your review the

views I set forth in my opinion of last Term, I write now briefly
to reemphasize the main points.

First, I believe(f.he basic ques-

I'

tion presented by this case--whether a suit against state offi- r
cials to enforce state law is barred by the Eleventh Amendment-remains an open one.
/ issue.

This Court has never squarely decided the

Second, permitting such suits would be squarely contrary \

' to this Court's recent Eleventh Amendment and sovereign immunity
cases and would leave the Amendment with essentially no present
force.

Third, pendent jurisdiction does not provide the

juris-~

"

diction that the Eleventh Amendment explicitly takes away.
1.

I~a~e caLefully reexamined

The question is still open.

~Zeas)s thatl JPS sa~s supPprt al owing 'suits ag inst state
ficials to enforce state law.

There are three reasons why

~

~

not think any of them \can be regarded

\ I

s controlling.

•--ft1~

First,

none of them squarely holds that a suit against a state official
for prospective relief under state law is not barred by the Eleventh Amendment.

Second, the theory on which these cases rely was

definitively rejected in Larson v.

Domestic

&

Foreign Commerce

-

page 2.

Corp., 337

u.s.

682 (1949).

Third, probably for these two rea-

sons, none of these cases has been thought to have any force as
Eleventh Amendment doctrine for over thirty years.
The cases JPS cites divide into two categories: those that
discuss the Eleventh Amendment question for which they are now
~

cited, and those that do not.
11

v

Wh~e I d~u

c

JPS's reading of

those cases that discuss the Eleventh Amendment issue, 1 the im~
•
.
JA,.
portant point is that ali of them are di~tinguishable from the

present case, and the pronouncements JPS quotes are broad dicta.
These cases, with one exception, appear to fall into one or the
other of the two recognized except ions to the rule that suits
against state officials are suits against states: the plaintiffs
in these cases alleged either acts by state officials completely
ultra vires their authority 2 or actions contrary to the federal

lThe language of these cases must be understood in
terms of the pleading rules of the day. See, e.g., Scully v.
Bird, 209 u.s. 481, 485-486 (1908). The reason these actions
were not to be dismissed "at the threshold" for lack of
jurisdiction, see JPS dissent at 12, is that such a dismissal
looked only to the allegations of the complaint. If the
complaint alleged an individual tortious action unconnected to
the officer's authority, the court presumptively had jurisdiction
of the cause unless the state officer could show that his actions
were within his authority. The cases nevertheless maintained the
essential distinction between suits alleging wrongful
administration of a statute, which were barred, and those
alleging individual torts, which were presumptively ultra vires.
See, e.g., Hopkins v. Clemson Agricultural College, 221 U.S. 636,
647 (1911) (there was jurisdiction because the action did not
allege a wrong "committed in the prosecution of any governmental
function," since the College "was not acting in any governmental
capacity"); Cunningham v. Macon & B• • Co., 109 u . . 446, 452
(1883) (when officer is sued in tort, "he is not sued as, or
because he is, the officer of the government, but as an
individual"); id., at 453 (a suit alleging wrongful exercise of
- - Footnote continued on next page.
Footnote(s) 2 will appear on following pages.

-

page 3.

Constitution. 3

The exception is Johnson v.

Lankford, 245 u.s.

541 (1918), but that was a suit against a state official for mon-

ey damages, which would be barred today by Edelman v. Jordan, 415
u.s. 651 (1974).
Other cases did allow a suit to be brought against state official for prospective relief under state law, even though the
allegations did not fall into one of the well-recognized exceptions, but none of these so much as mentions the Eleventh Amendment in connection with the state-law claims. 4

These cases ap-

governmental discretion is barred).
2

E.g., Siler v. Louisville & N. R•• , 213 u •• 175, 195-196
(Commission is not "clothed w1th jurisdiction" to set
general rates, to do so was "an assumption ••• of a right and
power to do that which the statute itself gives it no authority
whatever to do"); Scully, 209 u.s., at 481 (1908) (semble)
(complaint, on which Court solely relied, alleged that state
official's acts were "entirely unauthorized by the State of
Michigan" and that in committing the acts, he was "acting as a
private citizen of the State," Record at 11). It also appears
that the Court in Scully adhered to the now-discarded theory that
a suit is against a state for jurisdictional purposes only if the
state is a named party. Id., at 485-486.
(1908)

3

E.g., Hopkins v. Clemson Agricultural College, 221 u.s.
(question presented was whether a municipal
corporation could claim the state's sovereign immunity in a
proceeding alleging that it had "damage[d] or take[n] property
without due process of law"); Reagan v. Farmers' Loan & Trust
Co., 154 u.s. 362, 390-391, 396, 399, 410 (1894) (challenges to
railroad rates were on constitutional grounds; also, the state
had waived immunity); Poindexter v. Greenhow, 114 u.s. 279, 288
(1885) (challenge was that law unconstitutionally impaired
obligation of contract). See also Cunningham v. Macon &
Brunswick R. Co., 109 u.s. 446 (1883) (suit held to be against
state, so that jurisdiction was lacking).
636, 642 (1911)

4 see Lee v. Bickell, 292 u.s. 415 (1934); Glenn v. Field
Packing
290 u.s. 177 (1933) (per curiam); Davis v. Wallace,
257 u.s. 478 (1922); Greene v. Louisville & Interurban R•• Co.,
244 u.s. 499 (1917); Louisville & Nashville R.R. Co. v. Greene,

co:;

Footnote continued on next page.

page 4.

pear to have relied on the doctrine of pendent jurisdiction to
establish jurisdiction over the state law claims, not considering
whether

that doctrine might have a different scope applied to

suits against the state.

When old decisions do not appear to

have given full consideration to a constitutional question later
found to be important, we have not hesitated to depart from them.
See Edelman v. Jordan, 415
inter alia,

Shapiro v.

u.s.

651, 670-671 (1974)

Thompson,

394 U.S.

618

(overruling,

(1969), on this

ground) • 5

244 u.s. 522 (1917); Illinois C. R.R. v. Greene, 244 u.s. 555
(1917). See also Siler (Eleventh Amendment question neither
briefed nor adressed).
5Moreover, all of the cases in this latter class would no
longer be possible today. They were all actions to enjoin the
collection of state taxes, and, if brought today, would
presumably be barred by the subsequently enacted Tax Injunction
Act of 1937, 28 u.s.c. §1341: "The district courts shall not
enjoin, suspend, or restrain the assessment, levy or collection
of any tax under State law where a plain, speedy and efficient
remedy may be had in the courts of such State."
The "plain,
speedy and efficient" standard has been held to be considerably
more stringent than the equity standard under which the adequacy
of state law remedies was evaluated in prior cases. Rosewell v.
LaSalle Nat'l Bank, 450 u.s. 503, 526 (1981) ("Indeed, Congress,
among other things, legislated to solve an existing problem by
cutting back federal equity jurisdiction." (emphasis in
original)). More important, the prior equity standard did not
take into account injunctive remedies available under state law,
as the Act requires the federal courts to do. Id., at 534 & n.7
(Stevens, J., dissenting). Prior to 1937, state statutes
commonly provided for enjoining a tax if it was invalid, id., at
523 (quoting H.R. Rep. No. 1503, 75th Cong., 1st Sess. 2 (1937)),
and state courts in any case entertained bills to enjoin
collection of taxes or compel refunds where the remedies at law
would require a multiplicity of suits or were otherwise
inadequate, see, e.g., Stratton v. St. Louis s.w. Ry., 284 u.s.
530, 532 (1932) (citing state cases). It is thus highly probable
that all of these cases would today be sent back to the state
courts for decision.

page 5.

r

all of the cases cited by JPS are distinguish-

In addition,

/ able in that they could not possibl,

have contemplated the kind

of extraordinary relief, with its consequent expenditure of state
funds and ongoing administration of a state institution, ordered
in the present case.
ative

action

treasury,

that

Because they generally did not seek affirmwould

they were

require

further

expenditures

from

the

state

J

removed from the state's essential

interests. /
Even if these early cases were not distinguishable or had not
been overruled on their facts,

the theory of sovereign immunity

on which they rely has been definitively rejected by this Court
in a closely related context.

The theory is that a state offi-

cial who acts contrary to state law is acting without authority,
and

therefore

is being sued

dissent at 13-19.

in his private capacity.

See JPS

Faced with an identical claim in the case of a

federal officer acting contrary to federal law,
jected this theory in Larson.

this Court re-

Recognizing "the conflict in doc-

,
trine," the Court ruled that a government officer's action may be :
regarded as so illegal as to override sovereign immunity "only if
it

is not within the officer's statutory powers or,

if within

those powers, only if the powers or their exercise in the partieular

case,

are

claim of error
not sufficient."

constitutionally

void."

in the exercise of

Id.,

at

[the officer's]

701-702.

"A

power is

...

Id., at 690.

Although Larson involved the federal government's sovereign
immunity, and not the states', our cases have recognized no distinction between the two doctrines.

See, e.g., Florida Dept. of

page 6.

State v.
(1982)

Treasure Salvors,

Inc.,

50 U.S.L.W.

5056,

5060 n.21

("' [I]t cannot be doubted tha\ the question whether a par-

ticular suit is one against the State, within the meaning of the
Constitution, must depend upon the same principles that determine
whether a particular suit is one against the United States.'")
(quoting Tindal v.
case,

Wesley,

167 U.S.

204,

213

(1897)).

In any

there is no reason to think that the state courts would

have less protection in federal court than does the federal government.
opposite.

Principles of federalism would,

in fact, suggest the

Moreover, the two-part analysis of Larson was invoked

just last Term in an in rem suit against the State of Florida.
Treasure Salvors.
The contract nature of the claim in Larson also does not distinguish that case.

Again, one would think that the far more

intrusive extraordinary relief granted by the court below in this
case would be more likely to be barred by sovereign immunity than
the specific performance on a contract that was sought in Larson.
The distinction has in any case been rejected.
Bowdoin, 369

u.s.

See Malone v. ;

643, 648 (1962); Georgia Railroad & Banking Co.

v • Redwine , 3 4 2 U• S • 2 9 9 , 3 0 5-3 0 6 (19 5 2 ) •
Finally,

and most

important,

none of these cases has been

relied upon in an Eleventh Amendment context for at least a generation.

These are long dead cases that have not previously been

attributed the importance that JPS gives to them.
cited most often.

Siler has been

But until JPS's proposed dissent of last Term,

no member of the Court had ever explicitly linked Siler with the
Eleventh Amendment

in

a

published opinion.

Since 1949,

when

,

page 7.

Larson was decided, no case citing Siler has raised any Eleventh
Amendment questions.

The few that are against state officials do

not raise any state law claims.

Siler has come to be cited only

for the Ashwander doctrine of avoiding constitutional questions,
or for the Osborn-Gibbs rule allowing decision of all questions
in a case. 6

Similarly, none of the other cases cited by JPS has

been cited since 1949 for the proposition he says they support.?
None of these cases, moreover, has been mentioned in any of the
Eleventh Amendment cases decided since 1949.

See, e.g., Florida

Dept. of State v. Treasure Salvors, Inc., 50 u.S.L.W. 5056 (U ••
1982);

Fitzpatrick v.

Bitzer,

427 u.s.

445

(1976); Edelman v.

6 see, e.g., Wolston v. Reader's Digest Assn., Inc., 443
u.s. 157, 160 n.2 (1979) ("[T]he general principle [is] that
dispositive issues of statutory and local law are to be treated
before reaching constitutional issues. E.g., ... Siler .... ");
Hutchinson v. Proxmire, 443 U.S. 111, 122 (1979) (Burger, C.
("Our practice is to avoid reaching constitutional questions if a
dispositive nonconstitutional ground is available. See, e.g.,
Siler .... "); Hagans v. Lavine, 415 u.s. 528, 546 (1974) ("the
state issues should be decided first and because these claims
were dispositive, federal questions need not be reached" (citing
Siler)); Zschernig v. Miller, 389 u.s. 429, 444 (1968) (Harlan,
J., concurring) (quoting Ashwander's cite to Siler); Textile
Workers Union v. Lincoln Mills, 353 u.s. 448, 483 (1957)
(Frankfurter, J., dissenting) (In pendent jurisdiction cases,
"federal courts may pass on state grounds for recovery that are
joined to a federal ground." See ••• Siler •••• ).
7E.g., Lankford (never cited); Hopkins (never cited);
Greene (cited once for proposition that court will decide pendent
state law claims to avoid constitutional question); Scully (never
cited); Reagan (cited for proposition that unconstitutional
action is not action of state); Poindexter (same); Glenn (cited
only for proposition that Court should avoid resting decision on
state law since interpretation might be supplanted by state court
decision); Lee v. Bickell (only cited in cases in which the
pendent claim was a federal rather than a state one) ; Davis
(same).

page 8.

Jordan, 415

u.s.

651 (1974); Employees v. Missouri Public Health

& Welfare Dept., 411
In sum,

u.s.

279 (1973).

this Court has never

squarely held,

in an opinion

that considers the Eleventh Amendment, that that provision permi ts

the

kind of

suits

that would

courts under my opinion.

be barred from the federal

More important, a contrary result would

contradict our more recent sovereign immunity cases, either overruling without explanation the cases that hold federal and state
sovereign
holding

immunity

of

Salvors.

Larson

to

be

and

identical,

undermining

or

overruling

the

analysis

the
of

square

Treasure

By contrast, if the result I urge questions any cases,

they are far older and of little present vitality.
/\

2.

Sovereign immunity bars suits to enforce state law.

JPS's main line of attack is that a suit alleging that state officials

have violated the law--either federal or state--is not

bar red by the Eleventh Amendment.

As indicated, ·~~ this

approach was considered and rejected by Larson.

The Court there

,
cogently noted that this theory "confuses the doctrine of sover- :
eign immunity with the requirement that a plaintiff state a cause
337

u.s.,

In addition,

such

of action."

Eleventh Amendment

at 692-693.
a

209

u.s.

would

jurisprudence,

Amendment of any force.
te Young,

rule

123

be

contrary

and would

to our

recent

ultimately sap the

The primary conflict is over how Ex par(1908),

is explained.

JPS 's theory is

that a state officer acting illegally is stripped of his authority.

This approach is far broader than the explanation offered

by our recent cases.

The orthodox explanation for that case was

page 9.

summed up in Edelman v. Jordan, 415

u.s.

651, 664

(1974): "This

holding has permitted the Civil War Amendments to the Constitution to serve as a sword,

rather than merely as a shield,

those whom they were designed to protect."
limitation

of

the

Eleventh

for

The theory is that a

Amendment--allowing

suits

that are

plainly against the state--was necessary to ensure that federal
law was vindicated.

See

c.

Sovereign Immunity 142-143
of theoretical niceties.

Jacobs,
(1972).

The Eleventh Amendment and
This is not merely a matter

Under JPS 's proposed holding in this

case, the Eleventh Amendment would, on the face of things, continue to bar two kinds of actions

(other than suits naming the

state as a party): diversity actions against state officials, and
suits for damages against state officials.
JPS's

opinion,

however,

principled support.
thority

when he

neither

of

Under the theory of

these prohibitions has

any

If a state officer is stripped of his au-

acts

illegally

in

an

injunctive

suit brought

under pendent jurisdiction, there is no reason he is not stripped
of his authority in actions seeking damages or in diversity
tions.

ac- ~

Presumably neither of these prohibitions would be very

long-lived,

therefore,

and

the

Eleventh

Amendment

would have been read out of the Constitution.

effectively

This may be the

motivating force behind JPS's view, see dissent at 22-23, but I
do not think an amendment specifically passed by the states to
correct this Court's prior interpretation can be treated so cavalierly.
3.

Pendent

jurisdiction does

not

supply

that is excluded by the Eleventh Amendment.

the

jurisdiction

Although CA3 in this

_,

page 10.

case acknowledged or

assumed

that the state-law claim standing

would be barred by the Eleventh Amendment, it found that the doctrine of pendent

jurisdiction supplies the federal courts with

I~ 1his

power to decide such claims.
cally and practically unsound.

theory is theoreti-

Pendent jurisdiction, essentially

a doctrine of expediency and efficiency, should not be allowed to

IA"~I

override the explicit constitutional command ef the states 'bha t

-

.A

~

~hey

Art.

be immune.
I I I

~.y

~

•

Pendent jurisdictidn i

1-

I. ..,.

language conferring power to hear all

By any standard of construction,

rf

~

•

,.-;,.

A
•

.I-'{

"cases" arising
Gibbs, 383

thi~

u.s.,

general language

~, 4...
, ~ ~./.1 / ,
should give way to the far more specific language~ explicitly ex-

the

~-4./ ~?~'1i

/

derived from the general

under federal law and between diverse parties.
at 725.

,I

judicial

power

LJ,

cluding

from

suits

prosecuted

against

the

states.

Any contrary ruling would as surely, though indirectly,

obliterate the Eleventh Amendment as would allowing these suits
under the Amendment itself.
Such a reading may well result in more federal claims being
brought

in

claims.

That

state

court,

or,

less

likely,

in

is not uncommon in this area.

bifurcation

of

Under Edelman,

a

suit for money damages against state officials must be brought in
state court.

Under

the abstention doctrine,

unclear

state law are commonly referred to the state courts
sulting

in far greater waste and uncertainty than

been brought

there

in

the

first

place).

Moreover,

issues of
(often re-

if they had
it

is not

clear to me that allowing federal intrusion into state governance
does not have pitfalls of its own.
319

u.s.

315, 327-332

(1943)

See Burford v. Sun Oil Co.,

(recounting confusion and conflict

1

page 11.

sown in East Texas oil fields by federal court rulings on state
law, resulting in special sessions of the legislature, a declaration of martial law, and constantly shifting administrative policy).

In addition, the considerations of "judicial economy, con-

venience, and fairness" that govern the exercise of pendent jurisdiction, Gibbs, 383 U.S. at 725, will themselves sow wasteful
/M. L t·f-""f -;-./1' ~'
-~ )-t--f'} ......( ,4~,/~-) ~1 1
litigation avoided by a clear
e-&4;- of- wher:-e a claim must be

'\

hr_ought.

\

J Bu '

~he red b~

regardless,

the considerations of efficiency f,..IJi l

the doctrine of pendent

jurisdiction have ..-not bee )

t hought sufficient to justify subverting an expl1cit limitatio
imposed by the Constitution.

See Edelman (pendent jurisdictio

did not override Eleventh Amendment ban on suits for money dam
ges); cf. Aldinger v. Howard, 427

u.s.

1, 14-15 (1976)

(judicial

economy does not override jurisdictional bar on pendent parties).

'

believe an honest reading of the Eleventh Amendment requires

that any suits that are in effect suits against the state be narrowly and compellingly justified.

~ fficiency

The requirements of judicial

are neither narrow nor compelling.

; "

lfp/ss 09/28/83
Larson v. Domestic and Foreign COtf?•, 337

u.s. 682 (1949)

The purporse of this memo is to abstract Larson
for my personal use.

The opinion in it was written by Chief

Justice Vinson and joined by Black, Douglas, Murphy and
Reed.

~

Rutledge concurred in the result, and Frankfurter

~h
~

.Yh·

dissented.
This was a private suit against a federal officer
(Administrator of War Assets), alleging tortious violation
of a contract, and praying violation for iniunctive relief.

The question was whether such relief was barred by sovereign
immunity.

This, in turn, presented the question whether the

suit in effect was a suit "against the sovereign".

This was

recognized as being jurisdictional.
The Court recognized two types of cases in which
it is clear that suits against an officer are not viewed as
suits against the sovereign.

First, if the officer's action

is ultra vires, and second, where the "statute or order"
conferring power upon the officer to act in the sovereign's
name is claimed to be unconstitutional.

(p. 690)

In both

of these situations the officer would be acting beyond or
contrary to his lawful authority.
The Court recognized that there had been a "conflict in doctrine" in prior decisions that must be "resolved".

(p. 701)

The Court then held:

"The action of an officer of the sovereign
can be reqarded as so 'illegal' as to permit

2.

a suit for specific relief against the officer as an individual only if it is not within
the officer's statutory powers or, if within
those powers, only if the powers, or their
exercise in the particular case, are constitutionally void."

Despite the clumsy language of the above "holding", when
read in context it says - in substance - that where the officer acts within the scope of this authority, and under
valid statutory authority, his actions are those of the sovereign and immunity exists.

The opinion makes clear that

the rule applies both to state and federal governments.
In the final paragraph the opinion noted:
"It is argued that the principle of sovereign
immunity is an archaic hangover not consonant
with modern morality, and that it should
therefore be limited whenever possible.
There may be substance in such a viewpoint as
applied to suits for damages. The Congress
has increasingly permitted such suits to be
maintained. • • But the reasoning is not
applicable to suits for specific relief.
For, it is one thing to provide a method by
which a citizen may be compensated for a
wrong done to him by the government. It is a
far different matter to permit a court to
exercise its compulsory powers to restrain
the government from acting, or to compel it
to act. There are the strongest reasons of
public policy for the rule that such relief
cannot be had against the sovereign." (o.
703, 704)

L.F.P., Jr.

ss

;

,.

lfp/ss 09/28/83
Larson v. Domestic and Foreign Corp., 33 1 U.S. 682 (1949)
The purporse of this memo is to abstract Larson
for my personal use.

The opinion in it was written by Chief

Justice Vinson and joined by Black, Douglas, Murphy and
Reed.

Rutledge concurred in the result, and Frankfurter

dissented.
This was a private suit against a federal officer
(Administrator of War Assets), alleging tortious violation
of a contract, and praying violation for injunctive relief.
The question was whether such relief was barred by sovereign
immunity.

This, in turn, presented the question whether the

suit in effect was a suit "against the sovereign".

This was

recognized as being jurisdictional.
The Court recognized two types of cases in which
it is clear that suits against an officer are not viewed as
suits against the sovereign.

First, if the officer's action

is ultra vires, and second, where the "statute or order"
conferring power upon the officer to act in the sovereign's
name is claimed to be unconstitutional.

(p. 690)

In both

of these situations the officer would be acting beyond or
contrary to his lawful authority.
The Court recognized that there had been a "conflict in doctrine" in prior decisions that must be "resolved".

(p. 701)

The Court then held:

"The action of an officer of the sovereign
can be regarded as so 'illegal' as to permit

2

0

a suit for specific relief against the officer as an individual only if it is not within
the officer's statutory powers or, if within
those powers, only if the powers, or their
exercise in the particular case, are consti~
tu1:_Lonally void. II
~~: I I a~ ..._uv
.
~~~J....-q~

a.;t::.p"

..

P-1~~iA...~ ~,,

~.
Despite the clumsy language of the above "holding", when

read in context it says - in substance - that where the officer acts within the scope of this authority, and under

-

valid statutory authority, his actions are those of the sovereign and immunity exists.

The opinion makes clear that

the rule applies both to state and federal governments.
In the final paragraph the opinion noted:
"It is argued that the principle of sovereign
immunity is an archaic hangover not consonant
with modern morality, and that it should
therefore be limited whenever possible.
There may be substance in such a viewpoint as
applied to suits for damages. ~ The Congress
has increasingly permitted such suits to be
maintained. . . But the reasoning is not
applicable to suits for specific relief.
For, it is one thing to provide a method by
which a citizen may be compensated for a
wrong done to him by the government. It is a
far different matter to permit a court to
exercise its compulsory powers to restrain
the government from acting, or to compel it
to act. There are the strongest reasons of
p~blit ~ca for the rule that such relief
canno b
a against the sovereign." (p.
703, 704)

L.F.P., Jr.

(

. ·I
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services are discriminatory and unlawful.
[21] As the Court heretofore found,
Lloyd v. Regional Transportation Authori- these plaintiffs did suffer serious injury
ty, 548 F.2d 1277 (7th Cir. 1977); Barnes v. during their residence at Pennhurst. HowConverse College, 436 F.Supp. 635 (D.S.C., ever, there was no evidence introduced at
filed July 12, 1977); Gurmankin v. Costan- trial that any one of the above named dezo, 411 F.Supp. 982 (E.D.Pa.1976) aff'd, 556 fendant.S was, in any way, personally inF.2d 184 (3d Cir. 1977); 42 Fed.Reg. 22687 . volved with the physical abuses inflicted
(1977); cf. Lau v. Nichols, 414 U.S. 563, 94 upon these residents. To the contrary, the
S.Ct. 786, 39 L.Ed.2d 1 (1974). On the basis evidence shows that the defen
;d'"in'" '
of this record, we find that the rights of the the utmos $2
"
retarded at Pennhurst under Section 504 of ,kno~ nor reasonabfJ: should fia~"'"'ii'OWil
the Rehabilitation Act of 1973 have been . th.!!:., the actions wh~~ took, or ?ailea
and are being violated.
. to t~e, within the s~re of their official
· .. resgonsibihlies we~'ein an• way viofa.Gve of
V. Liability of the Individual Defendants the ffglttS of tlie r:ei:ar e res1 en
at
Penn hurst F;r t:hemostp~rt,'t!le ~dence
Plaintiffs Terri Lee Halderman, Larry sho?e'd that those affiliated with the adTaylor, Kenny Taylor, Robert Sobetsky, ministration of Pennhurst were dedicated
Theresa Sobetsky, Nancy Beth Bowman, and sincere in their efforts to habilitate the
George Sorotos, and Linda Taub 60 are re- retarded who came within the sphere of
tarded individuals who resided at Penn- their supervision. They apparently took evhurst. They seek monet~ry" damages for ery means available to them to reduce the
injuries received while at the institution incidents of abuse and injury, but were
1
from the folloJing defendants: Frank S. constantly faced with staff shortages. In
Beal (Secretary of the Pennsylvania De- addition, as we nave already f0'7md, the
partment of Public W!)[are); Stanley Mey- administration at Pennhurst was saddled
ers (Deputy Secretary for Mental Retarda- with an institution which by its very ~e
tion, Pennsylvania Department of Public prMuced an atmosphere conducive to injuWelfare); Helen Wohlgemuth {former Sec- ry. The Court, therefore, finds that the
retary of the Pennsylvania Department ~f defendants have met their tntrden of conPublic Welfare); Aldo Colautti (Executive vin Ci ng us by a preponderance of the eviDeputy Secretary, Pennsylvania' Depart- aencel.ha'tl:hey=-al'e"enlitleLJ"lne g:ood ~
·
ment of Public Welfare); Wilbur Hobbs fai1h immun j.ly from damages afi or<k'd tQ_
(Deputy Secretary for Southeastern Region, SUCh om cfals in COnnection With the injurieS
I
Pennsylvania Department of Public Wel- still'ered....by the named plaintif!s. O'Connor
fare); Russell Rice, Jr. · (Commissioner of v. Donaldson, 422 U.S. 563, 576- 77, 95 S.Ct.
Mental Retardation for Southeastern Re- 2486, 45 L.Ed.2d 396 (1975); Wood v.
gion, Pennsylvania Department of Public Strickland, 420 U.S. 308, 95 S.Ct. 992, 43
Welfare); C. Duane Youngberg (Superin- L.Ed.2d 214 (1975); Thompson v. Burke, 556
tendent of Pennhurst); Robert Smilovitz F.2d 231, 239-40 (3d Cir. 1977); Skehan v.
(former Assistant Superintendent of Penn- Board of Trustees of Bloomsburg State Colsylvania); Joseph Foster (Assistant •Super- lege, 538 F.2d 53, 59- 62 (3d Cir. 1976). We \
intendent of Pennhurst); Margaret Green find that the individual defendants are ded(employee at Pennhurst); Betty Uphold (a icated professionals in the field of retardasupervisor on Unit 9 at Pennhurst); Alice tion who were given very little with which
Barton (a supervisor on Unit 7 at Penn- to accomplish the habilitation of the retardhurst); P. E. (Pauline) Klick (charge aid on ed at Pennhurst.
Unit 7 at P~nnhurst); Dr. Parocca (a forAccordingly, we find that there is no
mer Pennhurst physician) and Helen Fran- basis for awarding monetary damages in
cis (Director of Nursing at Pennhurst).
this case.

d

60.

Mr. Taub testified that neither he nor his

spite the allegation in the complaint to the

92
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sonably be seen as an invasion of the powers of Congress. Before relief can be given
in such a suit, one branch, the executive,
must seek it, while a second branch, the
judiciary, must agree that it is authorized
by the law promulgated by a third branch.
If the judiciary has, in an individual case,
misconstrued the law, Congress can, constitutional pronouncements aside, change the
rule for the future. If Congress wishes to
withhold from the ex ecutive branch the civil remedies available under the Federal
Rules of Civil Procedure, it can by specific
legislation say so. Thus, we find unconvincing the separation of powers argument
invoked by the Solomon court to reject executive branch enforcement of federallaw. 8
[1] In this case, however, we need not
decide whether absent the Halderman action the United States could indepe~d~~tfy
have sued. The suit was already pending.
Moreover, in its constitutional dimensions
the suit was expressly authorized by 42
U.S.C. § 1983. We holq that the initial
plaintiffs have standing to enforce federal
statutory claims as well. See p. 95 infra.
Thus Congress has made the decision that
someone could seek the injunctive relief i~ .
question. Intervention presented no dan- ·
ger that the federal executive would be
initiating a lawsuit that Congress somehow
never intended. Intervention was sought
pursuant to Rule 24, Fed.R.Civ.P. 24, and
there was ample justification for permitting
it. Under Rule 24(bX2), a district court
may allow intervention when an applicant's
claim or defense and the main action have
common questions of law or fact. Rule
24(b) makes specific provision for intervention by governmental agencies interested in
statutes, regulations, or agreements relied '
upon by the parties in the action. Here, as
noted below, there is extensive federal legislation directed toward the well-being of
the mentally retarded. Several executive
branch agencies, especially the Department
of Health, Education and Welfare (HEW),
have important responsibilities under that
8.

See Gibbons, The Interdependence of Legitimacy: An Introduction to the Meaning of Separation of Powers, 5 Seton Hall L.Rev. 435

C/j ;3

Mental Hea·
Act. 1• The B
ble for eval1
individuals ar
habilitative s
In additio:
tions like Pe;
. smaller and \
to as Comr
(CLAs). Th•
ognition of 1
for the habi:
der normali1
sons are tn
nonretarded
treatment i:
learning pro
potential in
social, educ:.·
tiona! skills.
trial court f, ,
likely to S\ ,
which are c.•
the normal ,.
lated institt.1
the retarde<'
ed growth, a
referred to .
imposition ur
dation. Su
also de term i
erate than
Perhaps for
been the cu
ment of P t
dents from
dential fac i
services,_b)
In the five
sons aIread
former Pen
The dist r
environ me n

legislation. Large amounts of federal
funds flow to Pennsylvania from the federal government, and the United States is
vitally interested in the enforcement of the
conditions on which those grants are made.
One su<;h condition is compliance with governing federal law. Had the United States
sought to do so, it could have brought suit
to enforce the conditions attached to its
grants.• Clearly, then, the .district court did
not abuse its discretion in permitting intervention under Rule 24.
III.

FACTUAL FifDINGS

Neither the Commonwealth nor the
County defendants take serious issue with
the court's findings of fact respecting the
abominable conditions to which Pennhurst
residents have been subjected. They do
contend, however, that despite those findings there was no legal basis for the grant
of any injunctive relief, and, alternatively,
that the scope of the relief ordered was
broader than was warranted by the facts or
the law.
At the time of trial Pennhurst housed
1230 mentally retarded individuals, some of

whom also suffered from physical disabilities. The residents are not mentally ill,
have broken no laws, and are not a danger
to others, although, in severe cases, some
are unable to care for themselves. Mental
retardation is an impairment in learning
capacity and adaptive behavior, and is not
treatable, like mental illness, by means of
drugs or psychotherapy. While the mentally retarded do suffer educational difficulties, the level of their functioning can be
improved by individualized training.

.-

Residents come to Pennhurst either because of a commitment order from a state
court, or by a "voluntary" admission initiated by a parent or guardian. In either case,
the admission is arranged through Base
Service Units, operated by the County defendants pursuant to the Pennsylvania
9.

10. Pa.Stat.
1969), sta t
(d) .
authorit i
ment [o
followin
tion sen

See United States v. Solomon, 563 F.2d at
1129 (Butzner, J ., concurring), and cases cited.

•

(1974).
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Mental Health and Mental Retardation
Act. 10 The Base Service Units are responsihle for evaluating the needs of retarded
individuals and determining the appropriate
habilitative services.
In addition to large residential institu~ ,
tions like Pennhurst, Pennsylvania operates
smaller and less isolated programs referred ,
to as Community Living Arrangements
(CLAs). The latter programs reflect a recognition of the principles of normalization·
for the habilitation of the retarded. 11 ·un.: '
der normalization principles, retarded persons are treated as much as possible like
nonretarded persons. The purpose of such
treatment is remediation of the delayed
learning process so as to develop maximum
potential in self-help, language, personal,
social, educational, vocational, and recreationa! skills. These remediation efforts, the
trial court found, are in general, much more
likely to succeed in smaller living units
which are closer to and more reflective of
the normal society. In large separate isolated institutions like Pennhurst, however,
the retarded generally suffer apathy, stunted growth, and even regression in the skills
referred to. The effective result is the
imposition or facilitation of increased retardation. Such large institutions, the court
also determined, are more expensive to operate than community based alternatives.
Perhaps for those and other reasons, it had
been the current intention of the Department of Public Welfare to transfer residents from Pennhurst to community residential facilities, supported by specialized
services., by some time in the early 1980's.
In the five county area, 530 retarded persons already live in CLAs, inclucling 186
former Pennhurst residents.
The district court also found that the
environment at Pennhurst is not merely
10. Pa.Stat.Ann. tit. 50 § 430l(d)(9) (Purdon
1969), states in relevant part:
(d) .
. it shall be the duty of local
authorities in cooperation with the depart·
ment [of Public Welfare] to insure that the
following mental health and mental retardation services are available:

•

•

•

•

•

•

inconsistent with normalization principles,
but is actually hazardous to residents. Because of the inadequacies in programming
attributable to staff shortages, residents
were found to have lost skills already
learned. Organized programs of appropriate education and training were found to be
inadequate or unavailable. Evaluations of
resident progress do not meet minimum
professioJlal standards, and record keeping
is inadequate.
Moreover, the Pennhurst environment
was found to be unsanitary. There is often
urine and excrement on the ward floors.
Infectious diseases are common. Obnoxious
odors and excessive noise permeate the institution. Most toilet areas do not have
towels, soap or toilet paper. Injuries to
residents by other residents or through selfabuse are common. Serious injuries inflicted by staff members, including sexual assaults, have occurred. Physical restraints,
which may be physically harmful and which
have caused injuries and at least one death,
are resorted to more frequently than appropriate because of shortages of staff. Dangerous psychotropic drugs are used for purposes of behavior control and staff convenience, rather than for legitimate treatment needs. Such drug misuse produces
lethargy, hypersensitivity to sunlight, inability to maintain gait, and other disabilities. Seclusion in solitary confinement has
been used to punish aggressive behavior
which might not have occurred if a proper
regimen of training were available. Diet
control is not possible because residents
dine in large group eating areas without
adequate staff supervision.
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The federal government is a substantial
partner in the Commonwealth's and Counties' provision of services generally available, although not always provided, to the
(9) Unified procedures for intake for all
county services and a central place providing
referral services and information .
11. For a description of the normalization principle in the care of the mentally retarded, see B.
Nirje, The Normalization Principle, Changing
Patterns in Reside ntial Services for the Mentally Retarded, President's Committee on Mental
Retardation, 231 (Rev.ed. l976).
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mentally retarded. The Commonwealth do not understand the available alternatives
Department of Welfare receives federal to institutionalization, or are physically ungrants under both the Developmentally Dis- able to express an interest in leaving, or
abled Assistance and Bill of Rights Act, 42 have no adequate alternative living arU.S.C. §§ 6001--£081 (1976), and the Educa- rangement. Thus the notion of voluntarition for All Handicapped Children Act of ness in admission and retention was found
1975, 20 U.S.C. §§ 1401-1461 (1976). The to be illusory.
Commonwealth, in turn, makes funds available to the Counties for purposes of devel- IV. PREFERRED LEGAL BASES FOR
oping and maintaining their CLAs. Thus it
. . RELIEF
is clear that there are county based pro- ,., , ,·....
grams open and available to the mentally
Appella~ts, as we noted abo~e, do not
retarded which receive federal financial as- quarrel Wlth the facts; they dispute only
sistance. The trial court found that the the legal significance of those facts. They
Counties have made an insufficient effort reject both the court's conclusion that the
to provide community based services to the mentally retarded have a legal right to
retarded. 12 The population of Pennhurst treatment or habilitation and its conclusion
has thus remained high, effectively preclud- that treatment or habilitation must be proing the residents from taking :i{<'J.vantage vided in the least restrictive environment.
not only of federally funded programs ex- Moreover, even assuming that these rights
pressly intended for the care of the retard- exist, appellants challenge the court's ined, but also of various other federally fund- junctive order as overbroad. We consider
ed facilities such as education and transpor- in turn each of these objections.
tation.
The district court's determination that
appellees have a right to treatment was
predicated upon constitutional, federal, and
state statutory grounds. The federal courts
have long been directed to decide whether
causes of action can be supported on statutory grounds before they adjudicate constitutional law issues.ts

staff determines that there is no place for
him in the community, or that he is not
ready for community living, a petition for
involuntary commitment is made. The
court found, moreover, that many residents
12. The trial court found that because the Commonwealth has chosen to pay all of Pennhurst's costs not fed e rally funded, while requiring the Counties to pay 10% of the cost of
some community based services, the Counties
have a financial incentive to send retarded residents to Pennhurst rather than attempting habilitation within the community. 446 F.Supp. at
1312. See Record, Vol. 30, at 12, 23 (testimony
of Ms. E. A. Ballard). The County defendants

Moreover, while federal courts can interpret federal legislation definitively, subject
only to Supreme Court review, their interpretation of a state statute arguably supporting the judgment might be rejected by
the state's courts. The preferred order,
therefore, is to turn first to the federal
statutory issues. Thereafter, we will consider state statutory grounds for the trial
court's decision.
urge that the finding that they have such a
financial incentive is clearly erroneous. We
need not resolve that question, since the basis
on which we decide the legal issues is not
dependent upon the motive of the Counties.

V. Tl
H.

A.
[2]
appelh
the D
and Bi
Stat.
§§ 600

The tr
defend
statuti.
plied t
the st-2
·prov.id·
to tre<:

14. Th
ment'
chan!
tarda
"trea·
tatior
ing a1
reach
F.Sur
Neve:
and c
to th<
the rr., ·
ed, tr
word:

r>·

15. § C
right!
C01
. spect ::
ment:·

,.

(i

ha' ·
ice ~

(~'

tior.
ties
vel<
shn1
res:

(3

bot r
fun .
oth ,
de'

(A

and
nee

(B

13. See Hagans v. Lavine, 415 U.S. 528, 543, 94
S .Ct. 1372, 39 L.Ed .2d 577 (1974); Siler v.
Louisville & Nashville RR Co., 213 U .S. 175,
193, 29 S .Ct. 451, 53 LEd. 753 (1909).
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No. 256
A SUPPLEMENT
SB 1304
To the act of November 25, 1969 (P.L.310), e ntitled "An act providing for the
capital budget for the fiscal year 1969-1970," itemizing public improveme nt
projects to be acquired or constructed by the General Sta te Authority, toge ther
with their estimated financial costs.

The General Assembly of the Commonwealth of Pennsylvania hereby
enacts as follows:
Section 1. Short Title.-This act shall be known and may be cited as
the "Capital Budget Act for Fiscal Year 1969-1970, Public Improvement
Project Itemization Supplement-General State Authority."
Section 2. Itemization and Authorization of Projects.-Additional
capital projects in the category of public improvement projects to be
acquired or constructed by the General State Authority, its successors or
assigns, and to be financed by the incurring of debt, are hereby itemized,
together v.ith their respective estimated financial costs and the total
additi onal amount authorized for public improvement projects, as follows:
A.

Total Project Authorization ............................................. ~ $442,047,860
I. Department of Agriculture .. ......................................... ......... 883,000
(1) Regional Office: District No. 6 ............................ ................ 401,000
(Base Construction Cost $321,000)
(2) Regional Office: District No. 3 ............................................ 482,000
(Land Acquisition $450,000)
II. Department of Commerce .............. .................................... 17,661,573
(1) Cover for Delaware Avenue: Penn's Landing, Philadelphia ....... ................ .... ............... ............................ .......... ...... 4,036,573
(Base ·construction Cost $3,000,000)
(2) Additional Funds for GSA 650-1, "Philadelphia Civic
Center ................................. ............................................... 1,875,000
(Base Construction Cost $1,500,000)
(3) Additional Funds for GSA 1201-1, Convention-Exposition Center, City of Pittsburgh .................................... 11,750,000
(Base Construction Cost $9,378,000)
III. Department of Forests and Waters ..........................:..... 32,279,050
(1) Flood Protection Project: Blakely Borough............. ........... 978,000
(Base Construction Cost $782,000)
(2) Flood Protection Project: Glenside Area ........... ................. 773,000
(Base Construction Cost $618,000)
(3) Flood Protection Project: Philipsburg Area ...................... 795,000
(Base Construction Cost $636,000)
(4) Inflatable Dam: Pine Creek.............................. .................... 278,000
(Base Construction Cost $222,000)
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(1 0) Renovation of Electrical Distribution System-Phase III:
Laurelton State School and Hospital ............................ 1,583,000
(Base Construction Cost $1,266,000)
(11) Renovation of Utilities: Pennhurst State School and
Hospital .................................................... .......................... 2,678,000
(Base Construction Cost $2,142,000)
(12) Renovation of Patient Building-F emale l: Pennhurst
State School and Hospital ....... ......................................... 2,300,000
(Base Construction Cost $1,840,000)
(13) Renovation of Patient Building-Female 2: Pennhurst
State School and Hospital ................................. .. ............ . 2,300,000
(Base Construction Cost $1,840,000)
(14) Additional Funds for GSA 551-14, Patient Building for
Hyperactive Children, Air Conditioning: Pennhurst
State School and Hospital................................................ 387,500
(Base Construction Cost $310,000)
(15) New Boiler Plant: Polk State School and Hospital ...... .. 3,868,000
(Base Construction Cost $3,094,000)
(16) Additional Funds for GSA 518-l, Altoona Geriatric
Center ............................... ......... .......... .......................... .... 2,620,345
(Base Construction Cost $2,097 ,000)
(17) Additional Funds for GSA 534-5, Main Hospital Building
and Renovate Maternity Wing: Hazle ton State
General Hospital... ........ ..................................................... 1,468,800
(Base Construction Cost $1,175,000)
(18) Renovations to Boiler Plant: Scranton State General
Hospital .... ................................ .. .. .. .................. ................ .. 250,000
(Base Construction Cost $200,000)
(19) Philadelphia Diagnostic and Rehabilitation Center ...... 2,649,800
(Ba$e· Cqn struction Cost $2,000,000)
(Land Acquisition $140,000)
(20) Construction of Annex to Philadelphia State Hospital for
Resident Treatment Addiction Center for Rehabilitation of Alcoholics and Narcotics Patients: St. Lukes
and Chiidren's Medical Center, Philadelphia .............. 5,625,000
(Base Construction Cost $4,500,000)
(21) For planning, design and construction of mental
retardation service units; and, acquisition of
property, total population survey and social system
analysis as required to provide definitive treatment
and normalizing accommodations for mentally
retarded residents of Bucks, Chester, D elaware,
Montgomery and Philadelphia Counties and to be
located in the same counties. The units are to
provide accommodations for approximately 900
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patients to reduce Lhe population at Pennhurst State
School and Hospital to a maximum of 1,000. This
capital investment to provide logical dispersal and
reorientation into the community for Pennhurst
residents and alternatives to institutionalization for
the Pennhurst waiting list population and other
mentally retarded citizens of the area who require
such treatment and accommodations. This program
is to be completed as expeditiously as possible so that
the first units may be occupied not later than two
years from the effective date of this act.. ............... ... 21,079,000
(Base Construction Cost, Acquisition, Survey and
Analysis $16,863,000)
·
XI. D epartment of Reve nue ........ ....... .... .. ... .......... ..... .. ............. 562,500
(1) Driver Examination Point: Cumberland County .............. 285,000
(Base Construction Cost $210,000)
(Land Acquisition $21 ,000)
(2) Driver Examination Point: Columbia County .... ~ .. ........... 277,500
(Base Construction Cost $210,000)
(Land Acquisition $14,000)
XII. Pennsylvania State Police ................................................ 12,591 ,700
(1) Substation and Driver Examination Point: Bucks County
752,000
(Base Construction Cost $581,000)
(Land Acquisition $24,000)
(2) Troop Headquarters: D auphin County .................. ... .. ...... . 2,125,000
(Base Construction Cost $1,700,000)
(3) Substation: Delaware County.. ................................. .... ......... 433,200
(Base Construction Cost $326,000)
(Land Acquisition $24,000)
(4) Substation: Montgomery County ...................... ................. ... 4.46,000
(Base Construction Cost $336,000)
- (Land Acquisition $24,000)
(5) Substation: Venango County ........................ ........................ 168,750
(Base Construction Cost $135,000)
(6) State Police Crime Laboratory, Wyoming Barracks:
Luzerne County ............................. ........... ........... ............. 243,750
·
,
(Base Construction Cost $195,000)
(7)' Regimental Headquarters: Dauphin County .................... 8,423,000
(Base Construction Cost $6,711,000)
(Land Acquisition $32,000)
XIII. Department of Transportation.. ...................................... .. 900,000
(1) Emergency Equipment and Maintenance Building,
Olmsted State Airport ........................... ... .. .... .................. 900,000
(Base Construction Cost $720,000)
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