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Introduction
The Joint Venture's opposition to UOSA's Motion for Costs does not assist this

';

~::;

as
:fe.

REPLY MEMORANDUM IN SUPPORT OF
UOSA'S APPLICATION FOR COSTS

;I

Court in the det~tion of the issues before it. Instead of addressing the clear cut issues

I

of (1) entitlement under the statute pled and (2) amount of costs reasonably incurred by

~

Cft

UOSA in defending the claims, the Joint Venture reargues numerous issues previously

2
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decided by this Court, engages in typical name calling and raises a variety of issues that are

;:)

not germane and can only confuse and confound the issues.
UOSA"s Motion is based upon §11-56.2, Va. Code Ann. 1 In order to determine
whether UOSA"s Motion is well taken, the Court must resolve only the following
questions:

1 At the time these

lawsuits were filed the Virginia Public Procurement Act (''the Act")
was codified at§ 11-35 et. seq. The Act was re-codified as Title 2.2, Ch. 43 in 2001.
These cases are proceeding under the Act as in effect at the time the Contract was awarded
and the cases were filed.
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1. Is the Joint Venture a "contractor" and UOSA a "public body" as defined in
the statute? [Yes.]

2. Did the Joint Venture make a claim against UOSAfor "costs or damages due to
the alleged delaying ofthe contractor in the performance ofits work" under
Contract 54? [Yes.]
3. What is the Joint Venture's total delay claim? [UOSA was defending against a
delay claim of 4,728 days, and a delay damage claim of$63,494,497.00.]
4. What portion ofthe Joint Venture's delay claim was determined to have no
basis in law or fact? [$58,324,497.00]

5. What is the percentage ofthe Joint Venture's total claim for delay determined to
have no basis in law or fact? [81.4%]
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7. Applying the percentage determined to have no basis in law to the costs
incurred by UOSA, what is the amount ofcosts UOSA is entitled to recover?
[$2,962,715.13]
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6. What are the "costs incurred by" UOSA "in investigating, analyzing,
negotiating, litigating and arbitrating the claim?" [$3,639,699.18]
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The statute at issue, §11-56.2, provides in its entirety:

N
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A contractor making a claim against a public body for costs or damages due to the
alleged delaying of the contractor in the performance of its work under any public
construction contract shall be liable to the public body and shall pay it for a
percentage of all costs incurred by the public body in investigating, analyzing,
negotiating, litigating and arbitrating the claim, which percentage shall be equal to
the percentage of the contractor's total delay claim that is determined through
litigation or arbitration to be false or to have no basis in law or in fact.
The first issue for the Court to consider is whether UOSA is entitled to recover under this
statute. This is a matter of law for the Court to determine based upon the Court record. In
addressing this issue, the Court need rely only upon the plain wording of the statute.
Indeed, the Supreme Court of Virginia has opined that the Act is a "unique" statutory
scheme designed to balance many competing interests and should be construed in
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accordance with its express terms. See W.M. Schlosser Co. v. Board ofSupervisors of.

Fairfax County, 245 Va. 451,428 S.E.2d 919 (1993).
Question 1. Is the Joint Venture a "contractor" and UOSA a "public body" as
defined in the statute?

Yes. Although the Joint Venture argues that UOSA is a "quasi public entity" in its
Opposition at page 2, the Joint Venture correctly pled in each of the consolidated suits that
·uosA is a public body .governed by the Act.2 UOSA is a public body as defined by the
Act in §11-3 7. It is an "authority ... created by law ... to perform some governmental
duty, and empowered by law to undertake the activities described in [the Act]." As
correctly pled by the Joint Venture, UOSA is an authority created pursuant to the Virginia
Waste and Water Authorities Act, §15.2-5100, et seq., to perform the governmental
function of providing waste water treatment for the Counties of Fairfax and Prince William
and the Cities of Manassas and Manassas Park. While the Act does not define
"contractor," it does provide that a "public contract means an agreement between a public
body and a nongoverrunental source." The Joint Venture is a "nongovernmental source"
and correctly pled that it is a "contractor" for purposes of the Act.3
Question 2. Did the Joint Venture make a claim against UOSA for "costs or
damages due to the alleged delaying of the contractor in the performance of its work"
under Contract 54?

Yes. The Joint Venture presented two alternative claims for costs or damages due
to the "alleged delaying of the contractor in the performance of its work." The Joint
2

See paragraphS of Law No. 188471, paragraph 2 of Law No. 190260, paragraph 6 of
Law No. 190274, paragraph 6 of Law 190310, paragraph 2 of Law No. 193766, and
paragraph 2 of Law No. 193890.
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Venture asserted classic delay damage claims for owner caused delay in Law 188471,.
Count ll; Law 190260, 'if, 61-67; Law 190274, Count ll;.and both the original and
amended Motion for Judgment in Law 193766,, 14 ("In this manner, UOSA has delayed
the completion of the Project") and Count II. The Joint Venture sought damages for
alleged material breach by UOSA commencing with Law 193766, which is a claim for
costs or damages due to alleged owner caused delay wrapped up in a different blanket.
With regard to U1e classic delay damages claims, that approach remained in the case
until UOSA's Demurrer to the Joint Venture's challenge to the validity of the contractual
limitation on delay damages was sustained a second time on December 28, 2001. Thus,
from the first of the Consolidated Cases which was filed on May 26, 2000 to December 28,
2001, UOSA was required to defend a classic claim for delay damages allegedly caused by

the owner which the Court determined to have no basis in law by sustaining the Demurrer.
At that time, the Joint Venture was claiming $12,000,000.00 in delay damages, all of
which was dismissed with prejudice. UOSA therefore is entitled to recovery of all its costs
of defense through that date.

§

With regard to whether the material breach damages are costs or damages within
the contemplation of§ 11-56.2, the Court need only recognize what is being claimed
through the material breach remedy. The purpose of delay damages is to compensate the
contractor for the costs of extended performance in addition to the contract price. In its
claim for damages based on material breach, the Joint Venture has at all times described its
damage claim as having the same result as a delay damage claim- compensation for costs

3

See paragraphs 1 and 6 of Law No. 188471, paragraphs I and 4 of Law No. 190260,
paragraphs 1 and 7 of Law No. 190274, paragraphs 1 and 7 of Law 190310, paragraphs 1
and 4 of Law No. 193766, and paragraphs 1 and 4 of Law No. 193890.
4
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of extended performance. "[F]rom the very beginning, the Joint Venture's calculation of
material breach damages is based on the actual costs incurred in performing the work, less ·
amounts paid." (Joint Venture Memo, p. 6) Stated differently, the Joint Venture is
seeking to recover all costs incurred, which includes costs of extended performance
beyond the contract price or delay damages.
The Court already ~as addressed the issue of whether the material breach damages
sought are delay damages in ruling on the Motion in Limine. The basic theory of the Joint
Venture's claim of material breach is that UOSA caused delays, then wrongfully failed to
grant time extensions, resulting in withholding of liquidated damages based on a
substantial completion date which should have been extended; the failure to pay in the
form of withheld liquidated damages is the alleged material breach. This asserted material
breach is the springboard for the delay damages claim. As argued at the time of the
Motion in Limine, the stipulation in the Plea in Bar Order that "Law 193 766 contains no
claim for unspecified delays or manipulation of schedule" meant that the claim for material
breach arising from owner caused delay was not part of these cases. The Court agreed in
its ruling on May 23, 2002 which was previously quoted in UOSA's opening
Memorandwn in Support (p. 4). The Court thus already has detennined that the material
breach claim is a claim for "costs or damages due to the alleged delaying of the contractor
in the performance of its work." The Joint Venture, however, seeks to reargue the same
issues in this Motion.
The Joint Venture most clearly articulated its claims in these Consolidated Cases in
its Corrected Memorandum in Opposition to UOSA's Motion in Limine to Preclude
Various Types of Evidence. Perhaps, because this was the fli'St series of Motions heard by
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the Court after the case was reassigned from Judge Roush, the Joint Venture went to gr.eat
lengths to explain the nature of the cases in a preliminary statement:
Throughout the course of performance on Subproject A; UOSA issued
changes to the work in the form of Work Orders. The performance of these Work
Orders substantially delayed the completion of Subproject A. Additionally, UOSA
has taken other actions that delayed completion of Subproject A. In all relevant
cases, the Joint Venture requested that UOSA extend the original Substantial
Completion date for Subproject A. In most instances, UOSA either refused to grant
any additional time or offered an insufficient amount of additional time.
The Joint Venture's evidence is that UOSA's actions, or other events for
which the Contractor is not responsible, delayed the Substantial Completion of
Subproject A by 81 5 calendar days....
It has long been the law in Virginia that an owner cannot take delay
damages from a contractor for a delay that the owner caused....
The Joint Venture's evidence is even stronger. It will show that UOSA not
only took liquated damages from the Joint Venture for delay that was not the fault
of the Contractor, but that at the time of the taking, UOSA knew it was responsible
for a portion of that delay....
A fundamental element of the Joint Venture's case is that UOSA was
responsible for delays in the Substantial Completion of Subproject A by requiring
changed work. UOSA took actions to unilaterally modify the project schedule
designed to allow UOSA to avoid responsibility for its delays. UOSA then used
this manipulated schedule to take additional liquidated damages from the
Contractor. The Joint Venture will also show other ways UOSA improperly failed
to pay it monies that were owed. These actions were a material breach.
Exhibit 14, attached hereto, at pages 3, 4, and 5. (Emphasis added.)
As noted, the classic delay damages claims remained in the case until December
28,2001, when that theory was deemed to have no basis in law. Thereafter, all efforts
were shifted to the material breach delay damage theory. Indeed, a review of the Motions
for Judgment filed by the Joint Venture discloses that the majority of its claims relate to
alleged owner caused delays. Only a few of the appeals are claims for additional
compensation unrelated to delay.4 In addition to the specifically itemized days claimed in
the pleadings for allegedly owner caused delay, there are numerous references to general
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delays. This is particularly true for Law No. 193766. Contrary to the Joint Venture's
assertion in its Memorandum at page 23 that "nowhere in the Amended Motion for
Declaratory Judgment did the Joint Venture seek any damages or costs. for delay," the
Amended Motion for Judgment sets forth all of the alleged misconduct ofUOSA in the
fonn of wrongful failure to grant time extensions and wrongful withholding of liquidated
damages, and then states in paragraph 14, "In this manner, UOSA has delayed the
completion of the Proje.ct." The ad damnum for Count I then incorporates "all the above
reasons," which includes paragraph 14, and seeks a declaration of material breach and
recovery of the unspecified damages.
Because the Motions for Judgment did not specify a dollar amount related to the
appeals and breaches alleged, UOSA filed an Interrogatory requesting the damages and
their calculation claimed by the Joint Venture. There were numerous hearings in which
the Joint Venture set forth its fundamental reason why the information was not
forthcoming - the damages were based on a delay analysis that was not yet completed. In
other words, directly contrary to its present assertion that the material breach damages are
not a claim for costs or damages for allegedly owner caused delay, the Joint Venture
argued to this Court many times that its damages were based on delay and that it had to
await completion of its expert's delay analysis before it could provide its material breach
damages calculation.
The function of the delay costs- and Ms. Hostetler is in error when
she tries to categorize this figure as acceleration damages. It has never
been claimed to be solely acceleration damages, neither in any of the
complaints, nor in the interrogatory answers.
In fact, in both the complaint and the interrogatory answers,
4

See the Claim by Claim chart attached as Exhibit 5 to UOSA's Memorandum in Support
of Motion for Costs and the Interrogatories filed by the Joint Venture attached as Exhibit 1
to that Memorandum.
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it is acceleration, it is extended performance.. We have been on this
job much much longer than we anticipated through what we believe
are breaches by the owner, disruption, and those types of claims which
are a product of the expert determination of the amount of delay
interruption you have incurred.
Now your question to me bas got to be, well, Mr. Luccini, don't
you know the amount of delay disruption that you incurred? And the
answer is yes and no.
In order to determine what the actual impact of an individual
delay or disruption is, you have to perfonn an analysis.
This contract says two things.
We are only entitled to extended delay that was actually incurred.
That is not an unfair position to take. If you are not delayed, you shouldn't
get an extended perfonnance.
However, to determine that fact, what you have to do is have a
schedule which is properly updated, properly statused, and properly
includes all of the work items that have been included before.
That obligation, Judge Roush, was an owner-assumed obligation.
They were paying Warner Construction Consultants in 1991, fully four
years before we ever came to the job site. And that was its obligation on
behalf of the owner.
Not one time-- not one month during the course of this job- did
we ever have such a schedule that we could use to detennine accurately the
amount of an individual event, the amount of delay an individual
event would cost - cause.
The owner in fact recognized this because there was a variety of
approaches that were attempted during the course of the job to arrive at job
extensions.
Accordingly, what we have to do is now look back at this job
on what is called an as-built analysis, an as-buHt approach, and try to
determine what actually happened.
That will tell us what the delay is.
If I could help Your Honor a little bit with this because some of these issues
can be unfamiliar. When you talk about a critical path through a job, you
may have a variety of delays that occur on a project, some of which actually
will extend the performance on a job and some will not.
This job was a -- this is a project which has approximately seventy
different structures, some large, some small, over six square miles.
So a delay on one piece of it over here may or may not impact the
job. You just don't know unless you have this proper schedule which we
did not have.
So we had to take all of these delays and work through an asbuilt analysis to come up with the result. We have experts that are
working on that as we speak.
Now the-THE COURT: What is a reasonable timetable for them to
conclude this?
8
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MR. LUCCINI: To be honest with you, Your Honor, they are
working as hard as they can, and our expert report is due, I think, in June,
and we are desperately trying to meet that deadline.
This is an analysis which comes out of our expert and lthink our reports
are due the middle part of June, and we are working desperately to meet that
date.
That will tell us where the delay was, how mueh the delay was,
and from that, we can quantify the dollars. It will also tell us what the
disruption is,
and part of that is quantifying the dollars.

·Exhibit 15, attached hereto, Transcript ofhearing 3/30/01 at pages 13-16, 19. The same
argument was used in May, in June and again in December of2001:

i

I said but I've got to complete my analysis which is the delay analysis.

~

That's what this whole thing is based on, is the delay analysis.

N

z

i

Transcript, December 28, 2001 at 30, Exhibit 4.
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Throughout the course of this litigation, the Joint Venture has taken the position

. that its damages are the result of delay caused by UOSA.

It represented this fact to the

~e.

Court on numerous occasions in order to obtain favorable rulings. With the exception of

§

the $800,919.00 in additional compensation claimed by the Joint Venture, the

~

overwhelming issue in this case has been which party is responsible for the 2 year delay in

w

t:

~

the completion of Subproject A. The Joint Venture's fundamental claim, however they
choose to wrap the package, was for "costs or damages due to the alleged delaying of the
contractor in the perfonnance of its work" for which recovery is specifically pennitted by
the statute.
Question 3.

What is the Joint Venture's total delay claim?

In determining the Joint Venture's total delay claim, the Court must look beyond
the Motions for Judgment because those pleadings do not quantify the claim; rather, they
ask for damages in an unspecified amount which the Court previously has determin~d ~

9
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stipulated out of the case. The pleadings do, however, allege the number of additional
days the Joint Venture was claiming for the performance of its work. That number, 4,728,
and the breakdown by claim, is shown on the chart attached as Exhibit 5. to UOSA's initial
memorandum. In discovery, after numerous requests, the Joint Venture finally quantified
the damages that related to its claims. That discovery disclosed that the Joint Venture was
claiming $63,494,497.00 plus an additional $800,919.00 which was unrelated to delay but
tied to additional compepsation for specific claims. See Exhibit 1 attached to UOSA's
initial Memorandum. Thus, the Joint Venture's total delay claim is either 4,728 days or
$63,494,497.00.
Question 4. What portion of the Joint Venture's delay claim was determined to
have no basis in law or fact?

$58,324,497.00. Clearly, the classic delay damages claim finally dismissed with
prejudice on December 28, 2001 by sustaining UOSA's Demurrer was "determined" to
have no basis in law. It is equally obvious that the claims in which the Joint Venture
sought additional time because of alleged UOSA caused delay which were dismissed with
prejudice by the Plea in Bar Order were determined to have no basis in law or fact. "A
plea in bar is one to the substantial merits of the case, and, as its name imports, purports to
bar the rights of the plaintiff to recover at all ...." 14B M.J. Pleading §45. The real
question before the Court is whether or not there has been a "detennination" as to the
material breach damages claim.
The Joint Venture's focus on the effect of a nonsuit is entirely misplaced, as that is
not the udetermination" upon which UOSA relies. UOSA relies upon a "determination"
made prior to entry of the nonsuit, which makes the Joint Venture's primary authority,
Sheets v. Castle, 263 Va. 497,559 S.E.2d 616 (2002), inapplicable to the issue at hand.

10
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The issue presented for decision on the Motion in Limine Regarding Damages was
whether or not the claim for material breach damages had been stipulated by the Joint
Venture as not part of the Consolidated Cases. The Court in ruling on the Motion in
Limine Regarding Damages "detennined" that material breach damages had been
stipulated by the Joint Venture as not being a part of the Consolidated Cases. The Court
thus "determined" that as a matter of law there was no basis to seek these damages in the
Consolidated Cases because such damages were not part of these cases. As a matter of
law, for the reasons argued extensively in the briefs supporting UOSA's Motion in Limine

i

Regarding Damages, relief not included in the case can not be recovered.

N

~

~

>
x
;

The simple fact that UOSA was forced to continue investigation and defense of a
claim which the Joint Venture vehemently refused to acknowledge it had stipulated out of

~

•8

. >-~

~c;

the case is not addressed by the Joint Venture in its Opposition. Instead, the Joint Venture

~8
:r:e.

concentrates its efforts on rearguing the "determination" on the stipulation, asserting that

~

the Court was wrong in it its "determination." The Joint Venture goes so far as to

w

ss

characterize the argument adopted by the Court as "frivolous" and UOSA's reliance upon
the argument adopted by the Court to constitute "duplicity." (Opposition Memo, p. 17)
Reliance on a ruling by the Court being "frivolous" and characterized as duplicitous is an
unusual approach but clearly indicates the absence of any substantive new argument.
What constitutes a "determination" has been addressed in Virginia. The court in
Board ofSupervisors v. Appalachian Power Co., 216 Va. 93, 103,215 S.E. 2d 918,925
( 1975) stated:
Among the defmitions of the word 'determine' found in Webster's Third
New International Dictionary 616 (1966), are 'to fix conclusively or
authoritatively ... to settle a question or controversy about ... to come to a
decision concerning as the result of the investigation or reasoning ... to
settle or decide by choice of alternatives or possibilities ... '
·
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Simply stated, a "determination" is nothing more than a decision by the court, and this
Court made a decision, a "detennination," in ruling on the Motion in Limine Regarding
Damages that material breach damages were not a part of the Consolidated Cases.

In construing statutes, the Court should always rely on the "plain, obvious and
rational meaning of a statute" rather than "any curious, narrow or strained construction."

Vollin v. Arlington Co. Electoral Board., 216 Va 674,679,222 S.E.2d 793,797 (1976);
Accord, Turner v. Commonwealth, 226 Va 456, 459, 309 S.E.2d 337, 338 (1983).
Legislative intent is to be gathered from words used in the statute unless a literal

~

interpretation would lead to a manifest absurdity. London Bros. v. National Exchange

:s
l:

i
s:

Bank., 121 Va 460,93 S.E. 699 (1917).

x

~

~~

Rather than focus on construing that portion of the Act at issue in the context of the

~-8

c;

~

• ~m

public policy intended to be served by the Act, the Joint Venture baldly states at page 13

5;

~t UOSA must meet the requirements of a frivolous

:~c;

lei
e

pleading statute. There is a

B

considerable difference behind the policies underlying the Act and those underlying

~

Virginia Code § 8.01-271.1, which permits a Court in its discretion to impose sanctions for

t!!
~

pleadings filed in bad faith. The Act is designed to protect the public and its public bodies
from being coerced into compromising claims filed by contractors inflated well beyond
their realistic amount so as to accomplish that result The Act also protects the public and
its public bodies from unnecessary expenditure of funds defending inflated claims. § 8.01271.1 permits the Court to control its docket by sanctioning attorneys who file frivolous
pleadings. The purpose of§ 8.01-271.1 is to punish and the purpose of the Act is to
prevent unnecessary expenditure of public funds.

12
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Further, if the purpose of both were the same and the standard for applying each
were the same, what purpose would be served by the Act which is not already served by §
8.01-271.1? If the sanction for filing and pursuing a frivolous claim already existed, why
would the legislature have adopted another statute aimed at the prevention of frivolous
claims? It must be presumed that the legislature intended to accomplish something not
already addressed by existing litigation. Cape Henry Towers, Inc. v. National Gypsum

Co., 229 Va. 596, 331 S.;E.2d 476 (1985); Williams v. Commonwealth, 190 Va. 280, 56
S.E.2d 537 (1949); Smith v. Liberty Nursing Home, Inc., 31 Va. App. 281, 522 S.E.2d 890

s

(2000); Baker v. Commonwealth, 28 Va. App. 306,504 S.E.2d 394, affirmed258 Va. 1,

N
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516 S.E2d 219 (1998).

I

Because of these different purposes and vastly different language, there is no

II

support for the Joint Venture's proposition that the statute requires the heavy burden borne
by a party seeking sanctions under§ 8.01-271.1. To so construe that Act would frustrate

:::t!::.

w
w

~
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the purpose of not requiring taxpayers to pay for the defense of artificially inflated delay

c

M
(JJ

claims of contractors.

!
w

t:

The significance of the policy behind §11-56.2 is emphasized by the actions of the

:::l

en

Joint Venture in this case. By the time the Joint Venture provided its long awaited delay
analysis on January 2, 2002, the Joint Venture attempted to assess against UOSA through
its expert only 815 days of delay. The Joint Venture had claimed, however, a total of
4,728 days in the suits it filed. Following the Court's ruling on the Motions in Limine,
only 517 days of claimed delay remained in issue. Had UOSA been compelled to avoid
the costs of defense and compromise at what might have been considered a nominal! 0%
of the total delay claimed, 473 days at $10,000.00 per day, such a "compromise" would
have approached UOSA' s maximum liability in the case.
13
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The total damages claimed in the consolidated cases by the Joint Venture was
$64,295,416.00, of which of$63,494,497.00 related to UOSA's alleged delay.
Immediately prior to the Joint Venture's nonsuit, only 517 days of delay at $10,000.00 per
day remained in the case. 5 Thus $58,324,497 of the delay claim was "determined" to have

no basis in law and that is the measuring stick for UOSA's reimbmsement.
Question S. What is the pereentage of the JV's total elaim for delay determined to
have no basis in law or in faet?

e
N
N

~

z

a
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81.4%. This amount is arrived at by dividing the total delay claim of

I'
j'

$63,494,497.00 by the amount of the delay claim remaining at the time of the nonsuit

I

I

($5,170,000.00).6
In its opposition, the Joint Venture reargues that it is entitled to discovery and a

~

!1:!5
~:f

jury trial on UOSA's application for costs. As the Court already has ruled, discovery is not

~-8
~
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necessary or appropriate. The Joint Venture is fully familiar with the issues it caused
UOSA to defend. The Joint Venture has been provided itemized billings from counsel,

I

UOSA and the experts stating what was done when and at what rate. The Joint Venture

-

has not in its Memorandum submitted any grounds for an argument that any of these

:I

billings or rates are not reasonable in time, amount or necessity. The Joint Venture has not

§

~

en

articulated to the Court how it would be prejudiced by the denial of discovery on the
pending issue other than to say it wants it.
With regard to the jury trial, the Joint Venture elected not to proceed before a jury
by submitting its voluntary non-suit. At that point, the detennination of reasonable
5 The Joint Venture

does not challenge that this is the maximum delay claim recoverable in
the case at the time of the nonsuit. In addition, the Joint Venture had compensation claims
of approximately $16,000 remaining.
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attorneys' fees became the equivalent of a post-trial detennination subject to the discre~on
of the Court rather than an independent issue to be tried separately. The Joint Venture
should not be at all surprised by the Motion, because UOSA pled, as a response to each of
the consolidated cases, a request for fees and costs:
... and to award it the attorneys' fees and costs incWTed in defense of this
action pursuant to §11-56.2, Va Code Ann. and General Condition 91.L of
the Contract Documents.
Although UOSA initially asserted a counterclaim for such fees and costs, it was not
necessary to do so as the Joint Venture asserts. The language of the statute makes it clear
that when a claim is made by a contractor and successfully defended in whole or in part,
the public body is entitled to recover its proportionate costs of defense as to that claim.
The statute clearly contemplates resolution of the costs of defense issue in the same
proceeding as the "detennination" is made on the claim for damages caused by alleged
delay of the owner in the performance of its work.
At the conclusion of the Plea in Bar and again at the pretrial, UOSA reminded the
Court and the Joint Venture that it was reserving for a later hearing its entitlement to costs
~
~

and fees. At no time did the Joint Venture object to this reservation or suggest that the cost

~

issue was not properly before the Court in this action. The Court has exercised its
discretion properly in determining how it would proceed in consideration of the motion for
costs. The Joint Venture has shown no abuse of that discretion.

m.

Amount of "costs incurred" by UOSA.

Question 7. What are the "costs incurred by" UOSA "in investigating, analyzing,
negotiating, litigating and arbitrating the claim?"

6

The total damage claim was $64,295,416.00. Of that amount, the compensation claims of
$800,919.00 not coupled with any delay claim comprised only 1% of the total amount
claimed.
15
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$3,639,699.18. The statute mandates that a "contractor shall be liable" for a
percentage of "all costs incurred by the public body in investigating, analyzing,
negotiating, litigating and arbitrating the claim." This is not a matter of discretion, but a
matter of right to the public body.

1.

"Costs" include attorney's fees

The Joint Venture's primary argument is that "costs" under the Act are equivalent
·to taxable costs allowed by statute. To construe the Act in this fashion would eHminate the

words "investigating, analyzing, negotiating" entirely from the statute. The Joint Venture
~

points to a number of statutes in which specific reference is made to "attorneys' fees" and

N

~

~
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then argues that the omission of attorneys' fees from §11-56.2 is fatal to UOSA's request.
However, and significantly, the Joint Venture points to no statute which describes
recoverable costs in such broad and all encompassing terms as "all costs incurred by the

:n~cb

j~~

public body in investigating, analyzing, negotiating, litigating and arbitrating the claim."

:»::z:e
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How is a public body to investigate, analyze, negotiate, litigate and arbitrate without using
counsel? The public body is not a person, it can appear only through its representatives,

~

-

and only those representatives licensed to practice law can appear on its behalf in
litigation. The public body incurs those "costs" not only by the time applied by its own
employees but also by the fees it has to pay to its counsel associated with defense of the
claim. By using such all encompassing descriptions of the activities for which the public
body is entitled to reimbmsement, the legislature made clear its intent that not only
attorneys' fees, but all other fees and costs involved in the process are reimbursable.
Describing the compensable activities as "investigating, analyzing, negotiating,
litigating and arbitratingn in a context which clearly contemplates the involvement of
counsel must be understood to include attorneys' fees as a necessary component of
16
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·.
recoverable "costs". In an analogous context, Virginia Code § 20-99, sets forth how suits
for divorce are to be instituted and conducted in Virgini~ There is no specific reference to
recovery of attorneys fees, but § 20-99.5 provides that "costs may be awarded to either
party as equity and justice require." The Virginia Court of Appeals has held that this
general allowance of costs in a litigation context provides the authority for the trial court to
exercise its discretion to award attorneys fees as part of the costs. D 'Auria v. D 'Auria, 1
·va. App, 455,461 (1986); Brunelle v. Brunelle, Record No. 0254-99-1, 1995, Va. App.
Lexis 49 (Va. Ct App. 1-17-95XCopy attached hereto as Exhibit 16) The provisions of
§11-56.2 protecting public bodies from the unnecessary expenditure of public funds in
defending claims with no basis in law or fact should be applied similarly.
Such an approach is consistent with established rules of statutory construction. A
statute should be construed so as to promote, rather than defeat, the purpose of the
enactment Dowdy v. Franklin, 203 Va. 7, 10, 121 S.E.2d 817, 819 (1961). This rule of
construction is particularly applicable where the statute has as its purpose providing to one
a remedy so as to deter misconduct on the part of another, sometimes called
the 400 year old "mischief rule" of statutory construction. Every statute should be
read so as to promote the ability of the enacbnent to remedy the mischief at which
it is directed. Remedial statues are to be construed liberally, so as to suppress the
mischief and advance the remedy in accordance with the legislature's intended
purpose. All other rules of construction are subservient to that intent
Rector and Visitors ofthe University of Virginia v. Harris, 239 Va. 119, 124,387 S.E.2d

772,776 (1990).
The obvious intended purpose of§ 11-56.2 is to deter contractors from asserting
unrealistic delay claims in hopes of squeezing settlement money out of the public body and
to protect the public body from the pressure to compromise such claims in order to avoid
the needless expenditure of public funds. To prevent this "mischief," the all encompassing
17
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language of"all costs" incWTed in "inveStigating, analyzing, negotiating, litigating and.

I
I

arbitrating the claim" necessarily must be interpreted to include attorneys' fees for carrying·
out those activities.
The same arguments are applicable to the inclusion of expert fees within the
recoverable coSts contemplated by §11-56.2 and need not be repeated.

l.

Expert witness testimony is not necessary

The Joint Venture also argues that absent an expert witness to opine on the
reasonableness of the costs, no costs may be awarded. This is simply not true. UOSA
does not need an expert to prove its fees are reasonable. Tazewell Oil v. United Virginia
Bank 243 Va. 94, 112, 413 S.E.2d 611, 621 (1992); Mullins v. Richlands, 241 Va. 447,

449,403 S.E. 2d 334, 335 (1991). In Tazewell, the Supreme Court held that "expert
testimony was not necessary because of the affidavits and detailed time records"7 produced
by the Claimant. Like the fee claimants in Tazewell, UOSA bas produced affidavits and
detailed time records which are sufficient to establish a prima facie case of reasonable
attorney's fees. Jd See also Seyfarth Shaw v. Lake Fairfax, 253 Va. 93, 97, 480 S.E.2d
~

a

471,473 (1997) (relying on Tazewell and Mullins, the Supreme Court again held that
expert testimony was not necessary where the law firm proffered that an attorney at
Seyfarth Shaw would testify as to the nature, complexity, and value of the legal services,
and that the services were necessary and appropriate). UOSA has produced volumes of its
detailed billing records and affidavits which address which reflect the nature, complexity
and value of the services rendered as well as the necessity of the services.

7

In Tazewell, the Plaintiff submitted about 300 pages of time records detailing the .
activities for which the fees were sought.
18
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The Joint Venture cites Mullins· as support for the proposition that UOSA's failure
to designate an expert to testify as to the reasonablel\ess ofUOSA's fees is fatal to
UOSA's application for costs. The Joint Venture's argument on this issue misses the point
made by the Supreme Court in Mullins and its progeny. In Mullins, the Supreme Court
found that the attorney's fees awarded were not reasonable because there was nothing in
the record8 to support an award of fees in the blanket amount of 10% of the principal
amount owed. 241 Va. at 449,403 S.E.2d at 335 (holding that "in determining a

~I!

s

ll

rot

N

the effort expended, the nature of the services rendered, and other attending
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circumstances"). Mullins and Tazewell make it clear that expert testimony is not necessary
to establish a prima facie case of reasonable attorney's fees. However, Mullins and its

a.
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reasonable fee, the fact finder should consider such circumstances as the time consumed,

-~cfl
~~:;

progeny are not even implicated unless the 'reasonableness' of fees incurred is at issue.

~~a

Seyfarth, 253 Va. at 96,480 S.E.2d at 473; Tazewell, 243 Va. at 111,413 S.E.2d at 621;

~~

Mullins, 241 Va. at 449,403 S.E.2dfat 335. Nowhere in its 37 page Memorandum does
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the Joint Venture attempt to argue that UOSA's fees are not reasonable9, because it cannot.
~
...

w
!:::

The Joint Venture's failure to confront UOSA on the reasonableness of the fees it requests

~

8

In issuing its decision, the Supreme Court in Mullins stated that "after considering the
provisions in the notes and the agreed facts, the trial court awarded the Bank an attorney's
fee of 10% of the principal amount due on each note, for a total fee of$40,567.95." There
is no mention anywhere in the opinion that the Court or Mullins had the opportunity to
review the attorney's billing statements.
9

The Joint Venture merely argues that UOSA should have 'mitigated its damages'. The
Joint Venture does not argue that either the hourly rates or the hours spent by UOSA on
this matter are excessive or unreasonable. The remainder of the Joint Venture's
Memorandum is devoted to the argument that UOSA costs were not incurred in defense of
a delay claim.
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in its Application for Costs concedes the fact that the costs incurred by UOSA are
reasonable.
3.

A duty to mitigate did not arise

The Joint Venture's argument that UOSA failed to mitigate its damages by
defending a claim the Joint Venture continued to insist was in the case is a curious
argument at best. Throughout the past two years, UOSA has had to defend against a
constantly moving target On December 28, 2001, this Court sustained UOSA's Demurrer
to the Amended Motion for Judgment upholding the 'no damage for delay' provision of

the Contract Prior to the Court's ruling on the Demurrer to the Amended Motion for
Judgment, a central theme in the Joint Venture's case was that it was entitled to receive not
only extensions of time as damages for alleged owner-caused delays, but also actual hard
dollars as additional compensation for delays allegedly caused by UOSA.
Four days later, after having stipulated in September that material breach damages
were not part of the case, the Joint Venture submitted its expert delay analysis and total
cost analysis for a material breach claim. In the sixty days 10 that followed this January 2,
2002 disclosure, UOSA scrambled to prepare for trial. The UOSA team worked at a
frenetic pace responding to the expert analyses submitted by the Joint Venture (some of
which were supplemented multiple times), taking and defending approximately thirty
depositions in the month of February alone, preparing the massive trial exhibits, and
preparing Motions in Limine.
UOSA was aware that the material breach damages had been stipulated out of the
case in September, and had to determine how to approach that issue when the claim

10

Discovery closed on March 2, 2002.
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resurfaced in January. It was recognized that the stipulation would not prevent the Joint
Venture from raising the same claim in subsequent litigation, and its action in continuing ·
to assert the claim after it had been stipulated out of the case made it clear that the material
breach claim would be pursued. However, a ruling that the Joint Venture was barred from
proceeding with a claim for material breach as a result of having affinned the contract by
continuing to work would be dispositive of the issue. UOSA thus elected to file a Motion
· to Strike Material Breach on this dispositive ground. That motion was not successful and
the next step of the motion in limine had to be pursued.
A motion in limine is the proper and appropriate mechanism to exclude the
presentation of evidence on a claim that is no longer part of the case. As noted by Judge
Klein in Park v. Robinson, "motions in limine have long served a salutary purpose in the
litigation process." 46 Va. Cir. 266 (1998), 1998 WL 972288; citing Harward v.
- Commonwealth, 5 Va. App. 468,474,364 S.E.2d 511,514 (1988) (motions in limine

"serve worthwhile functions of narrowing issues, preventing trial delay, avoiding expense,
and promoting judicial efficiency"); Guernsey, Virginia Evidence,' 2-10 (1992). As stated
simply in Black's Law Dictionary, "the purpose of such motion is to avoid injection into
trial of matters which are irrelevant." (6th Ed. 1990). UOSA's effort to prevent the Joint

Venture from introducing evidence of a claim that it had previously stipulated out of the
case was reasonable and timely.

21
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UOSA 's Motion in Limine Regarding Damages was drafted and ready to be filed
when the Joint Venture requested a second continuance. 11 The continuance of this case
and the resulting extended briefing schedule was not requested nor caused by UOSA.
Absent the second continuance, UOSA's Motion in Limine to exclude the Joint Venture's
material breach claim would have been filed with the Court on March I, 2002. Given the
fact that it took almost 18 months for the Joint Venture to articulate its damages to UOSA
and the steps taken after fmally receiving that information on January 2, 2002, the Joint
Venture's argument that UOSA "sat idly by" in taking two months to file its Motion is
simply without basis in reality.

IV.

Conclusion
UOSA incurred $3,639,699.18 in defending the Joint Venture's delay claims. The

Court detennined that 81.4% of the Joint Venture's delay claim had no basis in law or fact
in these consolidated cases. Accordingly, UOSA requests $2,962,715.13 as statutory costs
pursuant to Virginia Code § 11-56.2.
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BY:

Robert K. Richardson, its counsel

Robert K. Richardson - VSB # 13464
Dexter S. Odin- VSB #5121
Sally Ann Hostetler - VSB #22456
Jane A. Allen- VSB #45140
11

The hearing at which the Joint Venture requested a second continuance was the same
day on which the Motions in Limine initially were due. After granting the continuance,
Judge Roush ordered the parties not to file their Motions in Limine until the Court was
able to set a new trial date and establish an extended briefing schedule. That filing date
was delayed further than initially anticipated due to the reassignment of the cases to Judge
Finch, who ultimately set the filing date, briefing schedule and argument date.
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S. Miles Dumville, Esq.
Reed, Smith Hazel & Thomas, LLP
Riverfront Plaza - West Tower
Suite 1700,901 E. Byrd Street
Richmond, Virginia 23219-4069
Counsel for Plaintiff

(via First Class Mail)
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VIRGINIA:

1N THE CIRCUIT COURT OFFAlRFAX COUNTY
BLAKE CONSTRUCTION CO., INCJ
POOLE & KENT, a jo~t venture,

)

PiamtiB:

>

)

)

)

v.

)
)

188471,190260,190274,
190310,193766,193890

UPPER OCCOQU~ SEWAGE AUTHORITY,

)

(Consolidated Actions)

~~

)

Defendant.

Lavv~os.

-

)

THE JOINT VENTURE'S CORRECfED MEMORANDUM IN OPPOSmON TO
UOSA'S MOTION IN LIMINE TO PRECLUDE VARIOUS TYPES OF EVIDENCE

Blake Construction Co., Inc./Poole & Kent, a joint venture, by counsel, files this
memorandum in opposition to UOSA's Motion In Limine Precluding Evidence: (1) on claims no
longer before the Court; (2) on industry practices; (3) regarding prior hearings between the
parties; (4) on damages identified after the close of discovery; (S) on delays identified after the
close of discovery; and (6) regarding lack of prejudice in complying with contract requirements.
·Preliminary Statement
The plaintiff is a joint venture between Blake Construction Co., Inc. and The Poole &
Kent Corporation ("Joint Venture" or "Contractor''). The Joint Venture is the general contractor
under a prime contract for an expansion of the Regional Water Reclamation Plant in Centreville,
Virginia, increasing the treatment capacity of the plant from 35 million gallons per day to 54
million gallons per day ("Contract 54"). The Owner-defendant is the Upper Occoquan Sewage
Authority ("UOSAn), a quasi-public entity.
The work within Contract 54 was divided into three subprojects- A, B and P - each with
its own completion date and liquidated damages provision.. Subproject A was to be substantially
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completed within 850 calendar days from the Notice to Proceed given on Januao/ 30, 1997..
Final completion was required within 90 days of Substantial C~mpletion. At that point, UOSA
could issue the notice to proceed on Subproject B.
Th~ balance of the construction not designated as part of Subprojects A orB was in

SubprojectP. The' work in Subproject P began along with Subproject A with the original notice__
to proceed.
All the work on Con:tract 54 was to be completed within 1,460 days of the original notice
to proceed. Each of these time obligations was to be extended for delays that were not the
responsibility of the Contractor. As of this date, the work on the project is still ongoing.
This Consolidated Action principally involves claims arising out of the completion of
1

Subproject A. The initial date for Substantial Completion of Subproject A was May 30, 1999.
That date was determined by adding the contractually allowed time of 850 days to the
January 30, 1997 notice to proceed. Throughout the course ofperfonnance on Subproject A,
UOSA issued changes to the work in the fonn of Work Orders. The perfonnance of the~; Work
2

Orders substantially delayed the completion of Subproject A. Additionally, UOSA has taken
other actions that delayed completion of Subproject A. In all relevant cases, the Joint Venture
requested that UOSA extend the original Substantial Completion date for Subproject A. In most.

1

The Virginia Public Procurement Act, Virginia Code§ 11-69, requires that UOSA finally
decide the Contractor's various time extension or additional compensation requests within a
certain period of time as set forth in the Contract The Act further requires the Joint Venture to
file a lawsuit appealing any such decision within six months thereafter. As a consequence, the
Joint Venture was required to bring a series of lawsuits appealing such final decisions, several of
which have been consolidated for trial. As of October 1, 2001, the Virginia Public Procurement
Act was r~-enacted as Virginia Code § 2.2-4300, et seq. For purposes of continuity, the parties
have contmued to refer to the Act by the numbering applicable when these suits were filed.
2

Almost 400 Work Orders have been issued to date for the entire proje~l

2
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instances, UOSA either refUsed to grant any additional time or offered an insufficient amount of
additional time.
The Joint Venture's evidence is that UOSA's actions, or other events for which the
Contractor is not responsible, delayed the Substantial Completion of Subproject A by 815
calendar days. UOSA granted 29 days of time extension for the impact of adverse weather in
1997, but over the next almost four years granted only 94 days of additional time to substantially
complete Subproject A, or ~til, September 29, 1999. UOSA finally recognized all of
Subproject A as Substantially Complete as of September 20, 2_001. .
In February 2000, UOSA began taking liquidated damages from the Joint Venture at the
rate of$10,000 per day, retroactive to September 28, 1999. the September 28 date iricluded
only those time extensions UOSA gave the Contractor as of February 2000, but not the full
number of days to which the Joint Venture is entitled. After February 2000, and until UOSA
acknowledged Subproject A to be Substantially Complete on September 20, 2001, UOSA gave
only one additional day of time extension to the Contractor- for September 11,2001- and
continued to assess liquidated damages at the $10,000 per day rate. As of September 20,2001,
UOSA had taken over $7 million in liquidated damages from the Joint Venture for its work in
Subproject A alone.
It has long been the law in Virginia that an owner cannot take delay damages from a
contractor for a delay that the owner has caused. Atlantic & Danville Ry. Co. v. Delaware

3
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Constr. Co., 98 Va. 503, 37 S.E.l3 (1900). In fact, in a recent case involving UOSA and .
contractual provisions virtually identical to those involved in the case at bar, Judge Vieregg of
this Court held that, even though the contractor failed to give contractually-required notice of a
claim for a time extension, the contractor was nevertheless entitled to defend against the
imposition of liquidated damages by putting on evidence at trial that project delays were the
re~ponsibility ofUOSA. Thus, UOSA's motion for.summary judgment based on the contractor's

failure to give notice and ratifying UOSA's taking ofli(_luidated damages was denied. Exhibit 1,
Pizzagalli Constr. Co. v. Upper Occoquan Sewage Auth., (Fairfax Co. Law No. 176350),
Aug. 10, 1999 Letter Opinion Denying UOSA's Motion for Summary Judgment (Vieregg, J.).
The Joint Venture's evidence is even stronger. It will show that UOSA not only took
liquidated damages from the Joint Venture for delay that was not the fault of the Contractor, but
that at the time of the taking, UOSA knew it was responsible for a portion of that delay. UOSA
took liquidated damages, nonetheless, and withheld information regarding its responsibility for
the delays from the Contractor under the guise of"attomey7"client privilege." The Joint
Venture's evidence will also be that UOSA took affirmative action to unilaterally modify the
Project Schedule to specifically avoid giving the Contractor extensions of time and ostensibly

3

In Atlantic & Danville, the court stated:

The above provision of the contract [disallowing the contractor's
claims for delay unless the delay was excessive and agreed to by the
engineer] could not have been intended and cannot be construed to
cover a case of delay that resulted from the fault of the railway
company. It cannot take advantage of its own wrong. So much in
response to the general claim of damages for delay.
Atlantic & Danville Ry. Co.. 98 Va. at 506-07, 37 S.E. at 14.
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pennitting it to take liquidated damages. (See discussion infra.. at pages 8 and 9, regarding
Building DD/2.)
As part of the discovery process in this case, the Joint Venture learned in early 2001 that,

almost one year earlier, UOSA had been told by its own scheduling consultant, Warner
Construction Consultants ("Warner"), that the Joint Venture was entitled to at least 48 additional
days of time extensions for UOSA-caused delays. UOSA knew of this fact prior to its initial
taking of liquidated damages from the Contractor. Nevertheless, UOSA refused to grant that
additional48 days of time, and instead took at least $480,000 in liquidated damages from the
4

Joint Venture ·for delays for which UOSA was responsible. At the time the Joint Venture
learned this fact, it filed suit against UOSA for material breach of contract. This is only one of a
number of acts which, alone or together, amount ~o a material breach of contract The Joint
Venture did not leave the project, but instead asked in Count I of Law No. 193766 in this
Consolidated Action for a declaratory judgment that UOSA has materially breached the
Contract, that the Joint Venture is entitled to terminate the contract, that the Joint Venture is
excused ftom further perfonnance, and that the Joint Venture is entitled to restitution damages.
A fundamental element of the Joint Venture's case is that UOSA was responsible for
delays in the Substantial Completion of Subproject A by requiring changed work. UOSA to.Qk_
actions to unilaterally modify the project schedule designed to allow UOSA to avoid
responsibility for its delays. UOSA then used this manipulated schedule to take additional
liquidated damages from the Contractor. The Joint Venture will also show other ways UOSA
improperly failed to pay it monies that were owed. These actions were a material breach.
4

The Joint Venture will present evidence at trial establishing that UOSA is not entitled to
collect liquidated damages for any of the 815-day delay.

s
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In early August 2001, UOSA filed an. extensive Plea in Bar. UOSA represented to the
Court at that time that all but a handful of the Contractor's claims for extensions of time or
money were bme9 or waived by the failure to timely file certain notices and/or Time Impact
Analyses required by the Contract, o~ by the statute of limitations contained in_the Public
Procurement Act. See Va. Code § 11-69(0). The Court presided over a two-week jury trial on
this Plea in Bar in September of2001. At the conclusion of that tri~, the jury found that
vi~ally every one of the critical time extension requests which were the subjec~ of the Plea in

Bar were neither waived nor barred. Each of those claims survived. Those claims -and others
not part of the Plea in Bar- will be tried on the merits in the June 2002 proceeding.
.

.

. For the June 17 trial, one element for~ejury's conside~on in the Joint Venture's
material breach action is whether UOSA acted in bad faith.· The facts detailed herein will
support that portion of the claim. Additionally, the Joint Venture's evidence of bad faith will be
that after UOSA lost the Plea~ Bar in September 2001, it retaliated against the Joint Venture in

the work place. As explained in more detail hereinafter, that retaliation took the form of refusing
to issue unilateral change orders granting time, as required by the Contract, whenever the Joint
Venture attempted to reserve its rights to claim additional time or costs for UOSA's delay.
UOSA's approach immediately after the Plea in Bar was an about-face from the manner in which
it had administered the Contract for three years. UOSA's new approach denied the Contractor
any extension of time even for acknowledged UOSA-caused delay. UOSA has also refused to
pay the Joint Venture for the costs incurred to perform work changed by UOSA. Based on its
refusal to grant those legitimate time ext~nsions, UOSA then took liquidated damages of $10,000
per day for delays even though it directed the changes. This will be further evidence ofUOSA'~
bad faith, a consideration in detennining material breach.

6
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Proc~ural Posture and. APPlicable Evidentiarv Principles

These consolidated cases present two distinctive types of actions for resolution. First,
pursuant to applicable provisions of the Virginia Public Procurement Act, the Joint Venture bas
appealed to this Court decisions rendered by UOSA regarding a number of discrete claims for
additional compensation or additional contract time, made by the Joint Venture during the course

-

of the Project (collectively the "Appealsj. Separate and apart from the Appeals, in Count I of ~w No.

193766, the Joint Venture bas filed a declaratory judgment action asserting a common

law claim against UOSA for material breach of contract (the "Material Breach Action").
Although factually related in many respects, the Appeals and the Material Breach Action are two
distinctive forms of action and n~arily involve different issues.
In the Appeals, the issue is the Joint Venture's right to a time extension ~r extra

compensation. In order to show entitlem~t to a time extension, the Joint Venture must show
that the project work was delayed by factors for which UOSA was responsible or for which
neither party was responsible (such as adverse weather). To obtain extra compensation, the
Joint Venture must show that it was required to perform work outside the scope of the contract
The factors to be shown to establish a material breach are different and are set forth in
United States ex rei. Vinrinia Beach Mechanical Services. Inc. v. SAMCO Constr. Co., 39 F.
Supp.2d 661, 670 (E.D. Va. 1999), a case cited by UOSA.
In making this detennination, courts assess the totality of the

circumstances, including: 1) the extent to which a party's breach
deprived the injured party of the benefit it reasonably expected;
2) the extent of the contract that the breaching party did perform;
3) the likelihood that the breaching party will cure its failure to
perfonn, including any reasonable assurances of performance it did
or did not give; and 4) the extent to which the behavior of the party
failing to perform comported with standards of good faith and fair
dealing.

7
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Id. at 670 (citations omitted). See also AI?C Fairwavs Com. v. Johnmark Constr.. Inc., 231 Va.
312, 315-16,343 S.E.2d 90,92 (1986) (owner's repeated acts of picking at inconsequential
construction items for purposes of delaying payments to a contractor~ constituted a material
breach of contract).
Given the difference in the issues, evidence that otheJ.Wise might not be admissible if the·
Appeals proceedings were separately tried is nevertheless admissible in the Material Breach
Action. This is because it is a "cardinal rule of evidence that eYidence relevant and material for
one purpose is not rendered inadmissible for that pmpose by the fact that it is inadmissible for
some other purpose." Rosenberg v. Mason. 157 Va. 215,236, 160 S.E. 190, 197 (1931). More
recently, the Virginia Court of Appeals observed:
[I]t is a time-honored principle of evidence law that, in general, if
evidence is admissible for any purpose, it is admissible.... Absent
extreme prejudice, a party should not be precluded from offering

probative evidence on a material issue merely because the
evidence would be inadmissible if offered for some other purpose.
Hanson v. Commonwealth, 14 Va. App. 173, 183,416 S.E. 2d 14,20 (1992) (quoting Charles
Friend, The Law of Evidence in Virginia § 225 (3d ed. 1988)). Thus, evidence that is relevant
for purposes of establishing any of the material breach factors identified in Virginia Beach
Mechanical is admissible, regardless of whether it would be admissible in the Appeals
proceedings. ~osenberg, 157 Va. at 236, 160 S.E. at 197; Hanson. 14 ~a. App. at 183,416
S.E.2d at 20.
The gravamen of the Material Breach Action is that UOSA repeatedly and intentionally
devised ways to improperly impose liquidated damages and to otheiWise avoid paying the Joint

8
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Venture for work performed. The Joint yenture is entitled to introduce any and all evidence
that is relevant to this allegation, despite UOSA's strenuous efforts to keep this evidence from
the jury.
Evidence Associated With Claims Dismissed Or Non-Suited In the Plea in Bar Proceedings.

An example of the UOSA conduct that was designed to maximize the amount of
liquidated damages it could take from the Joint Venture involved the structure known as
~uilding DD/2.

This building, which was originally included in the Subproject A portion of the
6

Project, began to. settle for reasons that were not the responsibility of the Joint Venture. As a
result, the building had to be demolished and rebuilt, which would have resulted in a UOSAcaused delay in the completion of Subproject A. The Joint Venture will present evidence that,
upon recognition of this problem, UOSA moved this work from Subproject A to the Subproject P
portion of the Project for no practical reason other than to remove an impediment to its
imposition of liquidated damages against the Joint Venture. UOSA expressly recognized the
effect of deleting DD/2 from Subproject~ which were "LDs for Owner," and ~en intentionally
timed the move to just before DD/2 went on to "the critical path." <See Exhibit 2, two entries
7

from diaries kept by UOSA's engineer, Tim Gallagher.) This conduct-the improper
imposition of liquidated damages as a means to avoid paying the Contractor- clearly supports.a

s

These various material breaches by UOSA are discussed in greater·detail in The Joint
Venture's Opposition To UOSA's Motion In Limine Regarding Damages (uOpposition to MIL
on Damages"), filed concurrently with this Memorandwn.
6

UOSA concluded that the building settled because of improper testing of the compacted
·
fill by UOSA 's inspecting agency.
7

Court.

In cenain Exhibits, the Joint Venture has circled the relevant statements to assist the

9
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material breach claim. SAMCO. 39 F. Supp. 2d at 670; ADC Fairwavs. 231 Va. at315-16, 343
S.E.2d at 92.

It i.s true that the Joint Venture, in the Appeals portion of this case, presented a claim for
an extension of time in connection with the movement of building DD/2 from Subproject A to
Subproject p, identified as WO 88/127. That appeal claim was dismissed because the jury in the
Plea in Bar trial found that the contractual notice for a time extension was not timely given by
the Joint Venture.8 The fact that the Joint Venture is not able to proceed with its appeal for an
extension of time does not, however, preclude the Joint Venture from introducing evidence
regarding UOSA's conduct in moving Building DD/2 from one project to another in order to
prevent the Joint Venture frOm receiving a time extension, and thus attempt to justify the
imposition of liquidated damages. That conduct, which was separate and apart from UOSA' s
conduct in denying a time extension, is relevant with regard to whether UOSA has acted in bad
faith, one of the factors to be considered in the Material Breach Action. Consequently, UOSA's
Motion to exclude all evidence on this subject must be denied. Rosenberg, 157 Va. at 236, 160

S.E. at 197; Hanson. 14 Va. App. at 183, 416 S.E.2d at 20.

9

UOSA also incorrectly states in its memorandum that the Joint Venture non-suited or
stipulated away a claim for "unspecified damages for material breach in Law No. 193766." _

8

Separate from the WO 88/127 claim are claims identified as WO 88 and WO 127. WO
88 addresses the demolition of Building DD/2 and WO 127 the reconstruction of the building.
These separate claims survived the Plea in Bar trial and are still before the Court.
9

With regard to the monetary damages on appeal claims that were dismissed in the Plea in
Bar pro~eedings, the J_oint Venture pro~er:d those damag~ n~bers solely for purposes of
preserving the record m the event the dlSnussal of those chums 1s later reversed, and will not
attempt to present any evidence on those damages during the June trial. Likewise the Joint
Venture will not present damages evidence on appeal items that were non-suited ~d refiled in
actions that are not a part of the Consolidated Actions.

10
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UOSA Memorandum, pp. 3-4. This stat~ent is not supported by the record and is based on a
convoluted ar81:UDent presented in UOSA 's memorandum in support of its separate Motion In
Limine Regarding Damages. UOSA 's argument in this regard is more fully addressed in the
Opposition to Mll.. on Damages.
Claims in Lawsuits Nos. 198726 and 200078
UOSA formally acknowledged that Subproject A was "substantially complete" as of
s.eptember 20, 2001, which is almost two years past the adjusted contract date established by
contractual Change Orders issued by UOSA. Both parties have identified scheduling experts
who will testify regarding responsibility for the delay in achieving substantial completio~ The
Joint Venture's expert is Evans Barba UOSA has identified Anthony Warner as its expert.
The expert·reports ofboth Mr. Barba and Mr. Warner analyzed the delays by dividing
the approximately two. year period of delay into segments. One of those segments is the period
from February 27 to September 20,2001. UOSA's expert, Warner, concedes that, at a
minimum, UOSA was "concurrently responsible" for 70 days of delay in completing the work
during this time frame. Wamer states in his report that the 70 days of delay attributable to
UOSA relates to elevator work in Building G. Mr. Barba also reported that the elevator work in
Building G delayed substantial completion. In addition, Mr. Barba states in his report that
UOSA·responsible work related to building code requirements for fire doors and ingress/egress
in Building G caused additio~ delay during this period.

Despite the fact that its own expert has concluded that UOSA was "concurrently
responsiblen for 70 days of delay during the period from February 27 to September 20, 2001,
UOSA nevertheless imposed liquidated damages against the Joint Venture for this entire time
period. It is the Joint Venture~s contention that UOSA's imposition of liquidated damages for a

11
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period of delay for which it was, at a minimum, concurrently responsible, is. a material breach of
contract. Thus, evidence regarding factors which caused delay during the period ofFebniary 27
to September 20, 2001, is admissible in the Material Breach Action.
UOSA, of course, does not want the jury to know about the concession made by its own
expert and seeks to have this evidence excluded on the grounds that it relates to the Joint
Venture's separate claims for extensions of time that are a part of Law No. 200078. However, as- noted previously, since the evidence is admissible for the purpose of establishing a material
breach, it cannot be excluded simply because it might have been inadmissible for another
purpose,~ to support the Joint Venture's separate claims for time extensions. Rosenberg, 157

Va. at 236, 160 S.E. at 197; Hanson. 14 Va. App. at 183,416 S.E.2d at 20.
Evidence Related to Claims Previously Litigated.
UOSA totally misrepresents th~ nature of the proceedings in At Law No. 192771.

10

The

issues tried in Law No. 192771 were whether the Joint Ve~ture was entitled to recover the costs
of venting explosion blast panels from the roofs of fertilizer storage silos through the r~of of the
buildings in which they were housed and the cost of that work. These issues involv~d
exclusively the monetary claim known as Claim 259. The only costs presented to the jury were
the costs associated with C~aim 259. The j~ award was exactly the same as the requested
Claim 259 costs. (See Final Judgment Order and Joint Venture Trial Exhibit 12A, attached~
Exhibits 3 and 4, respectively.)
Work Orders 231 and 254 were mentioned, but certainly not "fully litigated" such that
they are now res judicata barred. Documents relating to Work Order 231 were admitted into

12 .
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evidence in part to establish the notice of claim for Claim 259, and in part to establish that the
work relating to Claim 259 was the result of a design error by CH2MHill. Documents reiating to .
Work Order 254 were admitted into evidence as further proof of the design error committed by

CH2MHill.
Furthermore, Work Orders. 231 and 254 are separate items of work with separate costs.
(See Exhibit 5, Work Order 231 and Work Order254.) The proof to be presented in June
relating to the cost of performing Work Order 231 is different from the proof relating to the cost
ofperfonning Work Order 254, both of which are different from the proof relating to the costs of
Claim 259 presented at the trial in Law No. 192771.

11

More~ver, in Law No. 192711, the Joint

Venture's entitlement to the extra compensation was vigorously contested, and the Joint Venture
had to present evidence of its entitlement to be ~imbursed for the costs related to Claim 259.
This evidence has nothing to do with the Joint yenture'~ entitlement to be paid for the Work
Orders.
The allegations in Law No. 192771 substantiate the Joint Venture's position. The
·gravamen of Law No.

1~2771

is contained in paragraphs 10-15. (See Exhibit 9 to UOSA's

Motion in Limine Precluding Evidence.) Work Order 231 was simply not meniioned therein nor
was it attached as an exhibit thereto. Work Order 254 was mentioned~ but only to refute
10

This is the correct case number for the Berlie trial held in December 2001, not Law No.
190274 as UOSA incorrectly alleges. UOSA's Memorandum in Support of Motion in Limine
Precluding Evidence, at p. 5.
11

Moreover, the distinction between the work relating to Claim 259, Work Order 231 and
Work Order 254 was made by UOSA. UOSA specified the deductive work for Work Order 254.
UOSA issued Work Order 231 and set forth what work was to be included therein. It was UOSA
who identified the work for which it would not pay, resulting in Claim 259. After segregating
the items of work· into the different and distinct work orders and the resulting claim, UOSA
should not now be heard to assert that this is all one issue th~t had to be tried together.

13
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UOSA 's position that the translucent panels were "not specific to the silos.". Rather, Work Order
254 stated that the "translucent panels were originally configured to act as explosion relief for
the Product Storage Silos" and that the design for the explosion relief syStem had "been changed
{j.e., explosion blast panels and ducting for venting through the roof have both been added)." In
other words, Work Order 254 substantiated the Jomt Venture's Claim 259, but the Joint Venture
did not seek recovery relating to Work Order 254 in Law No. 192771.
This argument is yet another in a long list of attempts by UOSA to avoid its clear
obligations. Rather than ·fairly compensate the Joint Venture for the work that was done,
pursuant to UOSA's direction (or 'in the case of Work Order 254, deleted); UOSA continues its
pattern of avoidance and obfuscation. In the June trial, the proof that will be presented relates to
the costs associated with perfonning Work Order 231 and the reasonable deduction for deleting
the work referenced in Work Order 254. Neither ofthes~ CQSts was litigated in Law No. 192771.
The Joint Venture should not be denied the opportunity to recover them at the June trial.
Evidence Regarding lndustrv Practice. Custom and Usage.
1. UOSA 's Motion is Premature.

UOSA' s attempt to preclude the introduction of any and all evidence of industry practice,
custom and usage is premature. Evidence of practice, custo~ and usage is for jury detennination
under proper instruction from the Court. See Arlda Lumber & Mfg. Co.' v. West Virginia Titcl;r
Co.• 146 Va. 641, 132 S.E. 840 (1926). Such evidence is proper if a contract is ambiguous or
silent. See City of Richmond v. Bany, 109 Va 274, 63 S.E. 1074 (1909).
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Given the extent"of the contract do~uments, the complexity of the issues, and the
potential for ambiguity to arise, or the possibility that the Contract fails to address a particular
issue, such that it would be proper to permit the introduction of evidence of industry practice,
usage and custom, precluding such evidence at this stage would not be appropriate. UOSA does
not even forecast any particular testimony that it claims would be inadmissible nor iden~fy any
specific contract provision that might be called into question. As such, UOSA is ~g the
~ourt

to rule in a vacuum and preclude the admission of any and all testimony regarding custom

and usage without even knowing the context in which such testimony might be offered. The
Court will not be able to make rulings regarding custom and usage until such time as the record
is developed at trial, and UOSA's motion should be denied as prematme.
2. UOSA and the Joint Venture Need Not be in the Same Industry
to Admit Evidence of Industry Practice. Usage and Custom.
UOSA 's assertion that any evidence of practice, usage and custom is barred because the
parties are not in the same industry is without merit. In ~ plaintiff was a contractor who
contracted with the City to construct a sewer from brick. The dispute in that case revolved
around the ~anner of payment for the brick used. Specifically, the court held that evidence of
local custom and usage was proper in determining whether ~e contractor in the case was to be
paid for his brick by measuring the size o~ the brick con~truction, qr by simple bric~ count. T.QPVa. at 284, 63 S.E. at 1078. Clearly, the City was not in the brick-laying business, but the
evidence was nonetheless proper.
In that case, the court references the City's engineer as the individual who had disallowed

payment. The issue of whether or not the entities were in the same industry was not present in
the opinion, but it is cle~ from the opinion that the City was charged with knowing the local
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custom and usage in the trade because it c~ntracts in the trade. The City also had a professional
engineer who knew or should have known the ind~ practice.
The same unassailable analysis is true in the present case. UOSA has a construction
division, it has a national engineering finn as an agent, it has a scheduling consultant, it has an
Executive Director who is a career engineer, it has corporate counsel who practices in
construction law, and it has prior experience in construction through repeated expansion of its
plant and other facilities. UOSA cannot support its attempt to preclude evidence of industry ·
custom and usage by feigning ign~rance in the construction industry.
3.. Intemretation of Contract Tenns is a Proper Subject on ~ich ~ Expert May Ooine.
It is proper to allow evidence on the interpretation of certain contract tenns if the
meaning of the terms is different than used in the ordinary sense. The Virginia Supreme Court
has held that:

There are cases where usage is admissible to show the meaning of
words which are used in a sense different from their ordinary
meaning. This occurs where, by some usage of trade, words have
acquired a peculiar meaning distinct from the popular meaning of
the same words, or where the context evidently shows that they
must be understood in some other special and peculiar sense.
Walker v. Gateway Milling Co., 121 Va. 217, 219, 92 S.E. 826, 827-28 (1917) (quoting Elliott

on Contracts,§ 1_723). UOSA mistakenly argues ~t the Joint Venture intends to place an e>e~
on the witness stand to opine as to the "legal" interpretation of contract terms. That is incorrect
Any such expert, of course, would opine only as to the interpretation of contract terms as they
are used in the relevant industry. Thus, if the contract or any other agreement between the
panies is either ambiguous or silent, or contains words used in other than their ordinary meaning,
the Joint Venture should be pennined to put on evidence of practice, usage and custom within
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the actual or constructive knowledge of the parties at th~ time of contracting. Any effort to
preclude that evidence at this time is premature.
Evidence Regarding Prior Litieation Between The Parties.
UOSA asks the Coun to prohibit the intrOduction of evidence regarding prior litigation
between the parties. Indeed, UOSA seeks to preclude any mention of that litigation. UOSA
offers no rationale for this request other than postulating that such evidence might confuse the
jury. A review ofUOSA's conduct relative to the prior litigation will reveal UOSA's true
0

•

•

•

motive for seeking to exclude this evidence and will show why UOSA 's motion must be de~ed

in this regard.
The Joint Venture substantially prevailed in the Plea in Bar trial. Subsequentlr, UOSA
retaliated by inventing an additional, new basis for improperly refusing to pay monies due the
Joint Venture and wrongfully taking liquidated damages for known UOSA-ca~ed delays. Not
surprisingly, UOSA does not want the jury to be made aware of this conduct
On this project, it has frequently been the case th_at when UOSA issued a work order for
additional or changed work, the parties would agree on the dollar amount to be paid for the work,
but would be unable to agree on the amount of additional contract time, if any, to be awarded to
the Joint Venture. In such instances pric:»r to the Plea in Bar: trial, a standard practice~ which was
in accordance with contract requirements, was followed. UOSA. would first issue a proposed
bilateral change order setting forth the agreed amount of monetary compensation and UOSA' s
position on the amount of time to be granted, and ask the Joint Venture to sign it. If the Joint
Venture disagreed with the time component of the proposed bilateral change order, it would sign
the Change Order but mark through any language waiving its right to seek additional time or
delay damages, and expressly reserve those rights. Upon receiving the Joi~t Venture's

17

003641

..

·-

reservation of rights, UOSA would then issue a unilateral change order, ~hich amended the
contraCt to include the agreed upon monetary compensation and the additional time that UOSA
aclmowledged was due to the Contractor. The dispute over any additional time sought by the
Joint Venture was relegated to the appeals·process. In this way, the Joint Venture was able to be
paid the undisputed compensation owed to it and received at least that additional time that
UOSA conceded was due.
Subsequent to the Plea in Bar trial, UOSA abandoned this practice and began to p~nalize
the Joint Venture whene~er it. tried to reserve itS right to seek additional time or time-related
compensation. For example, with regard to Work Order 310, UOSA issued a proposed bilateral
change order that increased the contract time by 26 days (which was also agreeable to the Joint
Venture). Simultaneously, UOSA amended the ~roject sched~le to add the additional 26 days.
The Joint Venture signed the bilateral change order, only reserving its right to seek
additional time-related compensation in the event the Court's ruling on the no-damages-for:-delay
provision of the contract is reversed on appeal. Instead of issuing a unilateral change order
incorporating the undisputed time amount, as it had consistently done for three years prior to the
Plea in Bar trial, UOSA refused to make any change in the contract, thereby withholding monies
it knew were owed to the Joint Venture· an~ more egregiously, backed the 26 days out of the
schedule and imposed $260,000 liquidated damages for 26 days of time extension it h~
conceded were due to the Joint Venture. UOSA has also refused to pay for any of the additional
costs of this extra work. <See Exhibit 6, Joint Venture letter daied November 2, 2001.) James
Bannwan, UOSA' s Executive Director, admitted in his deposition that UOSA took this action
because the Joint Venture had taken the position in the Plea in Bar trial that Change.Orders were
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"final decisions" for purposes of appeal, a position with which the jury in th~t trial obviously

agreed. (See Exhibit 7, Bannwart Deposition Transcript, page 86, line 13-page 93, line 21.)
Again, the issue ofUOSA's good faith is central to the Material Breach Action. UOSA
obviously recognizes the impact evidence of this and other r~taliatory conduct will have on the
jury's resolution of this issue and desperately wants to avoid the consequences of its ow.n actions.
The C?urt cannot relieve UOSA of those consequences and its motion must be denied.
The Joint Venture's Evidence Reearding Its Damages.
UOSA moves in limine .to preclude the Joint Venture from introducing cenain evidence
.

.

of its damages because UOSA claims that this evidence was disclosed to UOSA after the close of
discovery. UOSA's argument, however, ignores key facts, including its own conduct, and
disregards the basic nature of this case. Accordingly~ the motion must be denied.
The basic damage claim by the Joint Venture in the Material Breach Action is the costs
incurred in performing the work, plus a percentage of General and Administrative costs
("G&A") less progress payments made. In suppon of its Motion to limit these damages, UOSA
conveniently ignores perhaps the most salient fact affecting the Joint Venture's damages
calculation- that this is an ongoing project Thus, by definition, the Joint Venture's damages
will change daily. Ea~h day additional costs are incurrec:I. Each day,.another $10,000 in
liquidated damages are assessed. Yet, UOSA argues that the damages became fixed and
immutable on January 2, 2002. This assertion is wholly incorrect The damages calculation will
continue to change, right up to, and through, trial. As events unfold, the Joint Venture will
continually be in a better position to giye a fuller and more definitive calculation of its damages.
The Joint Venture is entitled to present the complete picture to the jury.
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Second, UOSA completely ignores the damages infoqnation that the Joint Venture has
.consistently provided to UOSA throughout this litigation. UOSA fails to mention that last June,
for example, the Joint Venture spent four full pages supplementing its interrogatory answer to
UOSA itemizing its damages. At that time, the Joint Venture explained that ifUOSA were
found to have materially breached the contract, ''the Joint Venture is entitled to its re3:5onable

'

costs incurred in prosecuting the work plus the Joint Venture's profit and overhead less that
which has already been paid." As of May 31,2001, that figure stood at some $27,959,626 not
including profit, corporate G&A expenses and interest. These are exactly the damages that ~e
Joint Vennire continues to claim, i.e. direct costs incurred, plus a reasonable percentage of G&A
expenses, less progress payments made. However, as stated above, because the project is
ongoing, the costs are accruing daily and the dollar calculation constantly changes over time.
By December 31, 2001, per the Joint Venture's further supplement of January 2, 2002,
the material breach figure stood at just over $56 millio~ which included G&A expenses of$12
million. Most recently, in its supplement of March 12,2002, the Joint Venture's material breach
figure was $63,258,497, which updated the costs, G&A expenses and payments through
February 2002. Because the Joint Venture has continued to check and refine its calculatio~ the
March 12 supplement reduced the G&A amount for by over $1 million.
As a result, it is abundantly clear that instead of"continually explor[ing] and rely[ing] on
new grounds for recovery after the close of discovery" as UOSA asserts, UOSA's Memorandum
in Support of Motion in Limine Precluding Evidence at 17, what the Joint Venture is actually

doing is continually refming their calculations and making them as current and accurate as
_possible, a task which one· would prestime UOSA would appreciate, especially when it results in
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smaller claims as in the case of G&A expenses. Stated another way, UOSA. simply is not
prejudiced by the Joint Venture's continual refmement of its dam~ges figures.
UOSA is quick to categorize the Joint Venture,s conduct as "egregious" and expresses all
modes of indignation over the damage discovery.

12

In doing so, UOSA attempts· to reargue its

motion regarding the Joint Venture's accounting experts with a different request for relief. The
substance of this motion was resolved by agreement when UOSA was given leave to take the
experts' depositions and d~lay designation of its own experts' analysis. ~ UOSA should not be
1

allowed to obtain the benefit of this agreement and still.pursue the crux of their motion.
Furthennore, UOSA fails to acknowledge that discovery did not end on March 4. UOSA
continued to review Joint Venture documents, not just financial documents, well after March 4.
In addition, UOSA has continued to produce numerous documents that it failed to produce by

March 4. The tying-up of loose ends after March 4 was a mutual endeavor. Yet, UOSA
conveniently neglects to mention this fact in its motion.
The March 12 supplement also included approximately $6 million in subcontractor
obligations. This reflects what the Joint Venture may owe subcontracto~ if the jury and the
Court determine that UOSA's material breach tenninates the prime contract, which in turn would
end the subcontracts. The Joint Venture concedes that no subcontractor has made such a claim
yet. This amount was added out of an abundance of caution to prevent UOSA from subsequently
asserting a res judicata bar as to these costs, should a claim be made, because the subcontractor
12

. In this regard one is hard-pressed not to think of the police captain in "Casablanca,"
Lou1s Renault, who is '•shocked, shocked" to find that gambling is occurring and then proceeds
to close down the bar and collect his winnings.
13

This deadline was extended twice by the agreement of counsel for the Joint Venture.
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obligations had _not been pursued in this trial. With. that understanding, the Joint Venture will
agree to remove that ~lement of damages from the present trial without prejudice to _reassert it in
the future, if appropriate.
Barba's SuPPlemental Information was Merely a Refinement of his Opinions.
UOSA is fundamentally incorrect in its repres~tation to the Court that Mr. Barba was
m~g substantial changes in his analysis on March 22. A CompareRite version of Mr. Barba's-

original delay chart attached to his report, and ·as modifi~d, is attached as Exhibit 8. This exhibit
shows the delay period in.Time Frames I and IT changed by two days {June 21 to June 23, 1998)
and the total days of delay in Time Frame I changes from 89 to 90.· In the summary portion of
the exhibit, the total Owner-caused delay has not changed; the Joint Venture-responsible delay
has increased by one day, from seven to eight; and the excusable days of delay increased from
566 to 581. The total days of delay are unchanged.
The o~ly textual changes in his 53-page report, other than recording the changed dates
and number totals above, are reflected on the three pages attached as Exhibit 9. These changes
are simply a refinement of Mr. Barba's findings and opinions.
Finally, UOSA has not claimed it has been prejudiced in any way. As of the filing of this
brief, neither Mr. Barba's nor Mr. Warner's deposition has been taken. The most recent delay in
taking Mr. Barba's deposition arose out ofUOSA's request for_his electronic as-built databas;with any changes that were reflected in these refinements. UOSA was told that those
modifications were not in electronic fonn and his analysis was not based on that document
However, Mr. Barba's office would likely have that infonnation in that format at a future date. 14

14

.

There is no duty to prepare a document for the other side. The electronic "update" of Mr.
Barba's as-built was not necessary for his opinions. UOSA was told that Mr. Barba's office was
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Nevertheless, Mr. Barba· was fully prepared at that time to testify on his opinions. UOSA was
given the option of taking Mr. Barba's deposition then or waiting until the electronic version of
the as-built database was completed. (See Exhibit 10, March 26, 2002 letter from Mr. Luchini to
Ms. Hostetler.) UOSA elected to wait until Mr. Barba's office completed the updating of the
database.
There is no prohibition on an ~xpert modifying/refining his op"inions ~r concluSions if
there
is a valid reason. to do so. Mr. Barba could only testify, and would only testify, to that
.
which he believed correct. If those certain findings or opinions vary from his initial rept?rt, th~y
must be disclosed. These minor refinements were done on March 22, 2002, almost three months
before trial, and before taking either Mr. Barba's or Mr. Warner's deposition.
These modifications were not only properly made, but required to be made. UOSA 's
motion should be denied.
Technical Failure to Comply with Submittal Requirements is Not a Waiver of a Claim.
UOSA misleadingly identifies its argument as one dealing with ucontract Submittal
Deadlines'' (MIL, p. 20). However, it is clear from the text that UOSA now asks the Court to
extend its ruling on the "tim~liness" of the notice requirement to the substance of the submittals
provided by the Contractor. UOSA argues that failure to comply with "~ubmittal requirements"
is a waiver of a claim for a time. extension or other relief. The Contract does not support
UOSA's position.
Section 1.11 of Specification 131 0 deals with Time Impact Analysis. For example,
~

1.1l.A. states:

· nevertheless updating that electronic document and UOSA could defer his deposition until that
was done. The electronic "update" was delivered to counsel for UOSA on April 5, 2002.
·
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Each su~h Time Impact ~alysis shall include a network analysis
demonstrating how the Contractor proposes to incorporate the
performance of the changed Work into the Project Schedule: Each
such Time Impact Analysis shall demonstrate the expected time
impact of the performance of the changed work as of the date upon
which the change was ordered or otherwise initiated, reflect the
status of the work at that point in time and provide the duration
compilation for all affected ac~vities.
It became apparent at the UOSA Rule 4:S(b){6) deposition that UOSA intend~ to argue __
that the Joint Venture "waived" its time extension requests by failure to strictly comply with
every word in this provision. An example is Work Order 12; Beam Revisions in Building U. In
a chart prepared by UOSA for its Rule 4:5 deposition, UOSA stated:
The Contractor did not use the approved Project Schedule of
record in its preparation of the TIA; the Project Schedule used by
the Contractor contained revisions to Building lJ2 that were not
approved by the Owner. Thus the Contractor waived its claim per
01310, 1.1l.D. ·
(See Exhibit 11, excerpt from UOSA chart provided for UOSA Rule 4:5 deposition.)
Assuming the accuracy of this comment to Work Order 12, UOSA asks the Court to find
- that the Joint Venture waived a time extension request arising out of Building U because the
"schedule used had some unaccepted revisions to Building U2, an entirely different structure.
Neither the Contract, logic nor the law permits such a result
Not surprisingly, UOSA did not refer the Court in its brief to any specific provision 01=iie
Contract. There is no Contract provision that says that the failure to file or submit a notice or a
Time Impact Ana1ysis in the specific manner or fonn required, is itself a waiver of the time
request.
The deposition designee's reference to specification 1310, § l.ll.D; does not support its
position.

Sub-sec~ion

l.ll.D does not bar a time extension request when the Time Impact
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Analysis- although timely filed- is not p~cis~ly in the. form set forth in the .Contract. That
provision only says:
Failure to file a Time Impact Analysis as required by this
Section shall be an absolute waiver of any claim for an
extension of time.
The very language of the Section operates to waive a claim only if the Time Impact Analysis is
not filed as ~equired. This deals with the time within which to file. Subsection 1.11. A. of that
provision says, "Each·Time Impact Ana~ysis related to a Change shall be submitted as follows:
...2. For a Unilateral Change Order or Work Order, within seven (7) days after the date of
written Notice by the Owner to proceed with the Changed Work." Clearly§ 1.11.0 applies to
the timeliness of the filing. If there is any ambiguity, then the clause must be construed againSt
the drafter, UOSA. See Donnelly v. Donatelli & Klein. Inc.. 258 Va 171, 519 S.E.2d 133
(1999).
If in fact this provision were to be used as the basis for waiving a contractor's claim, it
must be clear and without any room for misunderstanding. The Virginia Supreme Court
addressed this principle when considering an alleged contractual waiver of a mechanic's lien.
See ·vNB Mortgage Com. v. Lone Star Indus.. Inc., 215 Va. 366, 371,209 S.E.2d 909,.913·14
( 1974) ("In a contract where particular provisions are inserted for the benefit of one of the
parties, and those provisions are ambiguous, they are to be construed most strongly against the
favored party. The rule is particularly applicable where the ambiguous provision is alleged to
constitute a waiver of a right to file a lien.... ") (citation omitted)~ The burden rests on the party
relying on a waiver to prove the essentials of such waiver by clear, precise and unequivocal
evidence. The evidence must not leave the matter to mere inference ~r conjecture, but must be
certain in every. particular. See Utica Mut. Ins. Co. v. Nat'l Indem. Co., 210 Va. 769, 173 S.E.2d
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855 (1970). Section 1.1 I.D does not meet .that criteria. That provision does not clearly advise
the Contractor that a failure to "prepare" its Time Impact Analysis in the precise form set forth
by the Contract will be a waiver of its claim.

uosA c~rtainly may choose to argue to the jury that the Joint Venture's timely-filed
notices and/or Time Impact Analyses, which fully advised UOSA of the issues,-nevertheless are
deficient in some technical form, and in fact prejudiced UOSA in its analysis of these claims.
UOSA is not, however, entitled to a pretrial ruling that any failure, no matter how small or non-

prejudicial, is an absolute waiver of the claim. Welding. Inc. v. Bland Co':'nty Serv. Auth., 26~
Va. 218,227-29,541 S.E.2d 909,914-15 (2001) (sufficiency of notices under Virginia Public

Procurement Act and construction contract are issues that must be resolved on the merits at trial);
see also Home Ins. Co. v. Cohen, 61 Va. 312, 319 (1871) (regarding notice of claim under an
insurance policy, "all that can be required in such a case is (as in any other contract) a reasonable

and substantial compliance with the conditions of the policy"); Akers v. James T. Barnes of
Washington. D.C., Inc., 227 Va. 367, 371, 315 S.E.2d 199, 201 (1984) ("[s]ubstantial
compliance with ~eference to contracts, means that although the conditions ofthe.contract have
been dev_iatedfrom in trifling particulars. not materially detracting from the benefit the other
parry would derive from a l~teral performance, he has received substantially the benefit he

expected ...." (internal quotation marks and citation omitted) (emphasis in original). The Joint
Venture should not be prohibited from arguing that failure to comply with technical notice
requirements did not prejudice UOSA. This portion of the motion should also be denied.
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CONCLUSION

For the reasons set forth above, the Joint Venture respectfully requests that the Court
deny UOSA's motion in limine regarding certain types of evidence.

BLAK:a CONSTRUCTION CO., INCJ
POOLE & KENT, a joint venture,
By Counsel
REED SMITH LLP

S. Miles Dwnville (VSB # 15748)
River Plaza- West Tower
Suite 1700, 901 East Byrd Street
Richmond, Virginia 23219-4069
(804) 344-3410 (office)
(804) 344-3410 (facsimile)

Counsel for Plaintiff
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IN THE CIRCUIT COURT OF FAIRFAX COUNTY

3

- - - - - - - - - - - - - - - - -X

4

BLAXE coNSTRUCTION co. ,

5
6

7
8
9

... ..

VIRGINIA
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me. ,

:
:

versus

LAW NO. 187365

UPPER OCC9QUAN SEWAGE AUTHORITY, :
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CONSOLIDATED CASES-(LAW NO. 188471
(LAW NO. 190260
(LAW NO. 1902·74
{LAW NO. 190318
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10

Fairfax, Virginia

11

Friday, March 30, 2001

12

The above-entitled matter came on to be heard before

13

the Honorable JANE MARUM ROUSH, a Judge in and for the

14

Circuit Court of·Fairfax County, in Courtroom 5-B,

15

Fairfax County Judicial Center, 4110 Chain Bridge Road,

16

Fairfax, Virginia 22030, beginning at approximately

17

o'clock a.m.

1~:30

18
19
20
21
22
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23
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P R 0 C E E D I NG S

1

2

(The court

3
4

was

swo~.)

MR. RICHARDSON:

Your Honor, if I could

hand up the agreed order on the

5

6

rep~rter

THE COURT:

You are usually on the

plaintiff's side of the court.

7

MR.

8

THE COURT:

Tharik you.

9

MR. ZUPAN:

Your Honor, while you are

10

RICHARDSON:

accepting orders.
COURT:

11

THE

12

MR. ZUPAN:

13

Yes.
We have an agreed order, a

protective ·order, in this case.

14

15

Thank you, Your Honor.

THE ·coURT:

All right.

Were you told that

I was assigned to the August case? :

16

MR. LUCCINI:

Your Honor, that is what I

17

understood.

18

and she indicated that the records in the court did not

19

reflect that, but that is· what we had understood.

I talked to your clerk earlier in the week,

20

THE COURT:

21

This is what happened.

22

Somebody came to me a few weeks ago and

23

Okay.

said that you were discussing two cases coming up.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030

00 3 55 6 (703)
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One

1

is set in August, one is set in September.

2

September is over fifteen days, and because of the court

3

holidays and various judicial conferences; it could

4

actually be a whole month long trial, and would you

5

handle it.· I said, sure, but send me the' files.

.6

I want· to $ee the file·s.

The one in

I want to send a

7

stern letter to the attorneys.

8

standard letter that I will

9

to a case. which basically says just because you have a

10

Judge assigned now, it doesn't ·mean· that the rules and

11

procedures don't apply.

12

You know, I have a

sen~

you when I get assigned

And anyhow, I never got the files, and I

13

asked and asked and asked, and on Monday I nicely stomped

14

my foot and my nice law clerk got me the files, but she

15

said I hadn't been assigned to it.

16

the computer doesn't reflect it.

I thought I had, but

17

But you were told that by the court?

18

MR. LUCC!NI:

19

THE COURT:

20

Now this is my problem.

21

problem, but the

22

middle of my vacation.

23

~ugust

Yes, ma'am, we were.·.
Okay.

September is no

one frankly is kind of in the

MR. LUCCINI:

Your Honor, from our

Anita B. Glover & Associates, Ltd.
10521 West"Drive
~airfax, Virginia 22030
003 0 57 (703) 591-3004

·.

5

1

perspective

2

THE COURT:

3

MR. LUCCINI:

Are we -Well, from our perspective,

4

that is what we call the NLP case, and if I could, to

5

help you a"little bit on that, what we have today and

6

sort of divide these cases up --

7

THE COURT:

8

· MR. LUCCINI:

9

What you will see in the

motion to compel is a whole variety of at law numbers.

10

THE COURT:

11

MR. LUCCINI:

12

Urn-hum.

Right .
The very first one is the

NLP case.

13

THE COURT:

14

MR. LUCCINI:

Urn-hum.
That one is not consolidated

15

with the others, but we.had agreed among counsel to try

16

and minimize the complexity of

17

file a discovery in one, it would be used in the others.

18
19

th~s

case, that if you

So that is the way the motion and the
interrogatories were filed.

20

But the NLP case is a separate case.

21

THE COURT:

22

MR. LUCCINI:

23

Correct.
It does involve a lot of

complex issues as we go to trial in September.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
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6

It is one subcontractor with one client.

1

·2.

Frankly, that is like the tail wagging the
THE COURT:

3

4

dog~

Well, what is.the

ti~e

estimate for that case?
MR. ZUPAN:

We estimated four days, Your

7

THE COURT:

Okay.

8

And I guess what I am

5

6

9

Honor.

how committed are

you to August for that?

10

Do you have .the experts lined up or --

11

MR. LUCCINI:

12

straightforward case.

13

easily be moved.

Well, that is a relatively

I mean that one frankly could

14

THE COURT:

Four days with a jury?

15

MR. ZUPAN:

There is another party and

16

another counsel involved in that case.

17

today.

18

MS. HOSTETLER:

19

MR. LUCCINI:

20

He

i~

not present

He is not present today.
He is not present, so I

would say it isn't going to make a difference.

21

THE COURT:

I would like to move it from

22

August.

I mean I will come back from the beach to try

23

this case, but I am not going to be happy about it, all

Anita B. Glover & Associates, Ltd.

10521 West Drive

Fairfax, Virginia 22030
(703) 591-3004
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7

1

right.

"2
3

Why don't you call -- get everybody
together, call my law clerk, Ann Potter, next week with

6
7

If you need to try it before this other
case in September

8

9

MR. RICHARDSON:

The order·doesn't make

any difference for that one.

10

THE COURT:

11

We will find an agreeable date.

12

MR. RICHARDSON:

13

THE COURT:

14

All right .

That is fine ..

All right, let's go ahead and.

move that from August.

15

All right, now I feel much better.

16

Now we have a motion to compel the

17

interrogatories as to damages.

18

MS. HOSTETLER:

19

THE COURT:

Yes, Your Honor.

It is kind of an interesting

20

issue here.

And I want the case to move along, and I

21

want you to be able to go to trial, but it seems that

22

is ongoing.

23

limitations.

You are caught with the statute of
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1

The.plaintiffs have filed·a suit.now.

2

I am.kind of up in the air about what should be done.

3.

am looking forward to hearing .what
you suggest .
.
MS. HOSTETLER:

4

telling Your Honor that there are now a total of eight

6

cases -THE COURT:

8

MS. HOSTETLER:

9

I

Let me perhaps start by

5

7

So

Urn- hum.

haven't all been consolidated.

-- even though they
And maybe if we run

10

let me just tell you exactly what we are asking for today

11

and maybe I can run through what has been alleged in

12

these claims and you will understand hopefully at that

13

point what our dilemma is.

14

What we are

es~entially as~ing

is for them

15

to itemize the dollars that they are alleging under their

16

acceleration claim and the days that they are entitled to

17

an additional time extension.

18

And we asked that back in November.

19

They asked for an extension of time to

20
21

respond, and in December, they filed a response.
And since that time, we have been asking

22

for some additional information because the claims -- and

23

we will go through the ad damnum -- it depends on how you
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1

count it, but it is at least $12

2

The first lawsuit, as
-~or

3

188471

4

is for $185,000, no days.

5

painting contractor issue.

6

~i~lipn by
Mr~

now.

Luccini said,

excuse me, 187365 is.the NLP suit.

And that

It is one .Particular issue, a

The next lawsuit 188471, they claim 277

7

days, and they have·a claim for acceleration, disruption,

8

extended performance, for $10 million.

9

quantified anywhere.in that suit, and it is not

10
ll

It is not

quantified in the answers to interrogatories.
Now these are costs that the contractor

12

would have incurred essentially for having to accelerate

1~

the portion of the job that he has accelerated to date.

14

It has not been quantified.

15

The next lawsuit 190260, the ad damnum is

16

in an amount to be determined at trial.

l 7

even an attempt to put a dollar amount on that ..

18

It only itemizes in the course of

19
20
21
22
23

There is.not

t~e

pleading $51, 000 and several hundred .·days.
The next ·lawsuit 190274 has two counts.
One has several hundred dollars with $108,000.
And Count Two, this is in August of last
year where the contractors come back and said, now their
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1'

acceleration and disruption and extended performan·ce they

2

now know

isn~t

just $10 million, it is $12 million.
So they have on two separate occasions

3

have reaffirmed that it is $10 million without ·

4

~hey

5

telling us how they got there, but it is going to be an

6

additional $2

m~llion.

And then the last suit that is here before

7

8

the Court this morning, lawsuit 190310, is for ten days

9

and only makes reference to a remission of a liquidated

10

damages of $100,000.
And our position is this is a case in

11

12

which the contractor is required to submit a claim to

13

UOSA, and if UOSA denies it, then they have got this six

14

months in which they can bring the claim before this

. 15
16

Court .
But in order to submit the claim to OOSA,

17

they have got to det.ermine what it is and how they were

18

damaged at that time.

19·

20
21

So that is a portion of the claim.

In addition, in this lawsuit, they have
got these acceleration claims.
Now presumably what we would find during

22

discovery is that we would see, say, some manpower

23

records that would say, we contemplated this job costing
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1

us this much in time and effort and expertise, and as a-

2

result of·the owner's allegedly improper actions, we have

3

now had to spend up to this date the following amount.
I can tell you after spending months on a

4
5

construction trailer out in Centreville, there are no

6

such files that we have been given from the joint

7

venture.

8

itemize this.

9
10

11
12

So all the more reason why they should have to

When you -THE COURT:

because you spent at

least one or two weeks recently with me in trial
MS. HOSTETLER:

Your Honor, that is very

13

trUe, and it was·a relief from spending time in the

14

construction trailer.

15

And I can tell you that prior to the time

16

that I was in here a month ago, all of UOSA's and our

17

schedulers' and our engineers' documents were being

18

turned over to the other side.

19

So this is a simple matter that in good

20

faith, they have filed a claim for which·they have

21

cognizable damages of $12 million, and they have

22

reaffirmed ·that .

.23

And· it is a simple matter that we are
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1

entitled to know how do they get to that $12 million.

2

And I think that is fundamental·to our
thro~

3

system of justice, that. they cannot just

a number

4

out and then come back and say, well, we really don't

5

know.

It is not a discovery issue.

6

We are talking about their out-of-pocket

7

expenses in which they were damaged, and we want to know

8

what it is.

9
10

If it is an amount per diem, we are
entitled to know that.
Right now, we know nothing, and all we are

11

12

asking for is that they either be limited to what they

13

have in their answers to interrogatories -- and that is

14

the claim -- in which case I don't have to go back out to

15

that trailer and keep searching for documents related to

16

acceleration and delay, or else they be compelled to

17

provide us with the detail of their damage calculation.

18

~~d

we would ask for that within two weeks.

19

THE COURT:

All right.

20

MR. LUCCINI:

21

I appreciate that the Court appreciates

Thank you, Judge.

22

the difficulty of the situation we are put in by the

23

statute.
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THE COURT:

1

2

MR. LUCCINI:

I want to address precisely

why we -THE COURT:

5

6

you must have a fish or

cut bait.

7

MR. LUCCINI:

8

This is an issue of expert testimony.

9
10

You

know, why don't you --

3

4

Well, I am of two minds.

Absolutely.

Absolutely.
I

will tell the Court exactly why.
Our responses to date are about as

11

thorough as they can be.

And I don't know if Your Honor

12

has had the pleasure of reading through our interrogatory

13

answers, but if you would notice in here

14

THE COURT:

15

MR. LUCCINI:

To a point, I did, yes.
we have detailed during

16

the course of the job each work order, what is called a

17

CCIR change or claim for which we are entitled to time,

18

the days we are entitled to, and where there are hard

19

costs, the hard costs that we are entitled to that are in

20

dispute with this Court.

21

The function of the delay

22

Hostetler is in error when she tries to categorize this

23

figure as acceleration damages.

cost~

-- and Ms.

It has never been
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1

2

claimed to be solely acceleration damages, neither in any
·of the complaints, nor in the interrogatory answers.

3

·In fact, in both·the complaint and the

4

interrogatory answers, it is acceleration, it is extended

5

performance.

6

than we anticipated through what we believe are breaches

7

We have been on . this job much much longer

·by the owner, disruption, and those .types of claims

whi~h

8

are a product of the expert ·determination of the amount

9

of delay interruption you have incurred.

10

Now your question to me

11

well, Mr. Luccini, don't you know the amount of delay

12

disruption that you incurred?

13

no.

14

h~s

got to be,

And the answer is yes and

In order to determine what the actual

15

impact of an individual delay or disruption is, you have

16

to perform an analysis.

17

This contract says two things.

18

We are only entitled to extended delay

19

that was actually incurred.

20

position to take.

21

get an extended

That is not an unfair

If you are not delayed, you shouldn't

performa~ce.

22

However, to determine that fact, what you

23

have to do is have a schedule which is properly updated,
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1

properly statused, and properly includes all of the work

2

items that have been i:ncluded before..

3

That obligation, Judge Roush, was an

4

owner-assumed obligation.

5

Construction Consultants in 1991, fully four years before

6

we ever came to the job site.

7

obligation on behalf of the owner.

8

They were paying Warner

And that was its·

Not one time -- not one mon;h auring the

9

c;ourse of this j.ob -- did we ever have such a schedule

10

that we could use to determine accurately the amount of

11

an individual event, the amount of delay an individual

12

event would cost -- cause.

13

The owner in fact recognized this because

14

there was a variety of approaches that were attempted

15

during the course of the job to arrive at job extensions.

16

Accordingly, what we have to do is now

17

look back at this job on what is called an as-built

18

analysis, an· as-built approach, and try to determine what

19

actually happened.

20

That will tell us what the delay is ..

21

If I could help Your Honor a little bit

22

with this because some of these issues can be unfamil.iar.

23

When you talk about a· critical path through a· job, you
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16

l

may have a variety of delays that occur on a project,

2

some of which actually will extend the performance on a

3

job and some will not.
This job was a -- this is a project which

·4

5

has approximately seventy different structures, some

6

large, some small, over six square miles.
So a delay on one piece of it over here

7
8

may or may not impact the job.

9

unless you have this proper schedule which we did not

10

You just don't know

have.
So we had to take all of these delays and

11

12

work through an as-built analysis to come up with the

13

result.

14

speak.

We have experts that are working on that as we

15

Now the --

16

THE COURT:

17
18

What is a reasonable timetable

for them to conclude this?
MR. LUCCINI:

To be honest with you, Your

19

Honor, they are working as hard as they can, and our

20

expert report is due; I think, in June, and we are

21

desperately trying to meet that deadline.

22
23

It is an extremely difficult process.
is made more difficult by this.

UOSA claims,.well, we

Anita B. Glover & Associates, Ltd.
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1

don't know what is going on.

2

claiming.
Well, that is not a very fair nor accurate

3

4

·we don·'t. know what you are

statement.

5

As I pointed out to the Court, UOSA has

6

hired their own expert who has been on the job for almost

7

ten years.

8

THE COURT:

9

MR. LUCCINI:

10

In fact,

Warner.
Warner.

Ju~ge,

we got Warner's contract.

11

They have had a full-time on-·si te representative from the

12

day we walked onto the job.

13

By their own task that 'they are required -

14

to perform, they have got to report all our activities

15

every day, what we do, where we do, the number of people

16

we have, the equipment we use.

17

doing for the owner.

18

That is what they are

The owner has this.

We haven't got it

19

from the owners.

20

this is somehow a privileged document.

21

address that at some point in the future.

22
23

They have refused to produce saying
We will have to

-Had we had that, our effort would be a
whole lot easier.

We don't have that.

Anita B. Glover & Associates, Ltd.
10521 West Drive
0 0 3 6 10-rfax, Virginia 220~0
(703) 591-3004

18

·warner

l

just .to give you an idea, Your

2

Honor, of what the scope of Warner's involvement has

3

been, for the cours~ of Warner's on-the-Job performance,

4

they are being paid $1.7 million.

5

They prepare for the owner an evaluation

6

on each time impact analysis that the contractor has

7

.submitted over the course ·of

8

knows

9

trying to find out and we are desperately the ones who

10

exact~y

thes~

what is going on.

years.

We are

This owner

~esperately

have been hurt by the conduct of this owner.
Your Honor, I will just give you another

ll

12

-- another sense of what is going on and why we are in

13

the position that we are in.
OOSA knows exactly what they are doing and

14

15

what they want to do.

16

Warner did an analysis for the owner and

17

said, we think this contractor is due an extra sum of

18

time.

19
20

I think this was in our pleadings.
Now we have found out what that sum of

time is, and it is fifty some odd days.

21

UOSA says, well, I am just not going to do

22

that.

And instead of granting the contractor the extra

23

time that their own consultant says we are entitled to,
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1

not only do they not grant the time which would entitle

2

the contractor to

3

went to the flip side and said, well, you didn't finish

4

on this earlier date,. so I am additionally taking from

5

6

addit~onal

compensation, but then they

·you, contractor, liquidated damages at the tune of
$10 ,. 000 a day.

7

So over a year and one-half ago, they took

8

$500,000 from the contractor, put in their pocket, and we

9

have not seen it since.

10
11

Shortly thereafter is when the first of
the lawsuits was filed.
We are trying to find out what -- that

12
13

which they know oh so well with Warner who has been on

14

the job

15

not been given in discovery yet -- I

16

shortly.

a~d

has

~is

own as-built analysis which we have
~ant

to address that

¥our Honor asked the question when.

17

This is an analysis which comes out of our

18

expert and I think our reports are due the middle part of

19

June, and we are working desperately to meet that date.

20

That will tell us where the delay was, how

21

much the delay was, and from that, we can quantify the

22

dollars.

23

and part of that is quantifying the dollars ..

It will also tell us what the disruption is,
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THE COURT:

1
2

interrogatories simultaneous with deposing your experts?
MR.

3

4

·5

Do you want to answer these

I mean I think it is a

LUCC~~I:

product of our expert reports.

I mean otherwise, Judge,

I am guessing.
THE COURT:

6

Are you proposing that the

7

experts render.their reports and you have additional time

8

after that to answer. the interrogatories?

9

MR. LUCCINI:

Well, yes, I think what it

10

would be, Judge, is part of our answer.

I mean I would

11

attach it to the report.

12

what we know the delay is, and we know the causes of it.-

I mean her.e it is..

This is

13

See, right now -- and, Your Honor, if you ..

14

·add all of the days up that we have in our answer, I mean

15

it is way in. excess of the time we were on the job, ·so

16

that doesn't make sense.

17

delays.

18

What you have is concurrent

Well not all of those delays in fact

19

resulted in an extension of the job.

20

look at them with the current schedule that the owner was

21

maintaining during the job and say, well, it was this

22

delay, and it was X days long.

23

Unfortunately

And you just

~an't

ideally you would be able
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l

to do it, but unfortunately on this project, you could

2

not.

3

job on a day-by-day basis, extremely time consuming and

4

costly to determine what it is.

So we have to do this analysis looking back at the

THE COURT:

5

·M~.

6

I understand your position.

Hostetler?

MS. HOSTETLER:

7

The f i.rst thing that I

8

would like to address is the issue that Mr. Luccini

9

raises about the schedule.

10

The contract requires the contractor to

11

submit a schedule, and it did take them eighteen·months

~2

until there was an agreed schedule, and that is, as Your

13

Honor will see throughout the many ·hearings in the trial,

14

one of .the issues in this case·.
THE COURT:

15

16

Since this is my first brush

with this case

17

MS. HOSTETLER:

18

THE COURT:

Yes.
I mean the files finally

19

got to me this week.

So I am sure

20

familiar with the facility by the time of the trial.

I

will be intimately

21

MS. HOSTETLER: · We may even get a tour.

22

But it is incomprehensible that we have a

23

contractor who fails to submit a schedule, then files
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1

suit within the acceptable

2

for $12 million, and comes in and says, but, Your Honor,

3

we don't know what that $12 million is worth.

perio~

of time and files suit

They cannot -- and the reason why is·

4

5

because

6

work.

w~

didn't submit the schedule.

Therefore, we

d~n'

We didn't do our

t know.

7

Please tell us, owner, how much money.

8

Well, Your Honor, we are

9

telli~g

do not believe they are entitled to a penny.

them.

We

We do not

10

believe that they are entitled to an additional day, and

11

that is why we are -- we know that the liquidated damages

12

set forth in the contract, and we. are assessing that --

13

we don't.know what any costs may arise from ·that because

14

that is the nature of liquidated damages.

15

But it is first and foremost, they cannot

16

come in here and try to suggest that somehow the owner

17

has the information from which their work is derived.

18

They were required to do a manpower loaded

19

schedule· that would have told them, if we are going to do

20

these tasks, its is going to take us X number of people

21

over X amount of time.

22
23

And if they had done that, then they could
turn around and say, well, we had to do more,. and the
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1

delta· is our damages.

2
3

They don't have that information." They
haven't provided it to us.
But, Your Honor, somehow they filed a

4

5

lawsuit -- ·several lawsuits -- with at least $12 million

6

in damages .

7

8
9

If Mr. Luccini is right that it is the
subject of expert

te~timony

THE COURT:

--

Well, I can understand that

10

I mean there is Rure Eleven and you are supposed to be

11

doing your investigation

12

I can understand what the six-month statute of

13

limitations, unless you agree to some kind of t_olling

14

agreement, or you want to enter into some kind of tolling

15

agreement now, that they might have to file suit with

16

their best reasonable obviously up side of what they

17

think their damages are and then

18

befor~

MS. HOSTETLER:

you file a lawsuit, but

d~tail

them later on.

But then we are entitled

19

to know how they got to that $10 million or $12 million,

20

and all they have shown us is about $675,000.

21

there is no attempt to get it into the millions.

I mean

22

And there had to be a good-faith basis

23

THE COURT:

Oh, I am sure they.are
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l

attempting" to get it into "the millions.
MS. HOSTETLER:

2
3

yet in these answers.

4

basis.

Well, we haven't seen it

They had to have a good-faith

And keep in mind, Mr. Luccini is

5

t~lking·

6

about -- we are talking about two things.

7

both costs and -- so we are talking about the dollars,

8

the costs, and time.

9

of-pocket expenses were for their acceleration costs or

10

We are talking

They ought to know what their out-

t·hat portion of it.
That is not to be

ll

a~ything

to do with an

12

expert, anything to do with what the owner did or did not

13

do.

14

should be entitled to that information.

That is information

~hat

they ought to have.

And we

To suggest that we are going to wait until

15

16

June to find out -- Your Honor, I. sat here this morning

17

.and coUnted up, there is over eighty separate work

18

orders, CCIRs, each one of which could be a separate

19

lawsuit.
·And if all of these cases end up gett;ng

20

21

consolidated, I submit, and we all have to try all of

22

those, it is going to be a.lot longer than even four

23

weeks.
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~

2

But for us to wait Until June to know
which of those
THE COURT:

3

4

Who asked for a ju.ry in this

case is what I want to.know?

5

MR. RICHARDSON:

6

THE COURT:

Plaintiffs, Your Honor.

The plaintiffs want the jury?
.

.

7

Are you going to hold a jury's interest for four weeks of

8

the trial?
MR. LUCCINI:

9

10

Judge, we talk about what

_they do with the stuff out there, make these lit.tle

11

pellets.

They are just going to be overwhelmed.

12

confident· of it.

13

THE COURT:

14

MS. HOSTETLER:

I am

Okay. . All right.
But the simple matter is,

15

Your Honor, we cannot wait on these eighty separate

16

cla~ms

17

expert, we have -- we don't have any additional time to

18

g~t

19

are talking about

20

cost, or it is -- it is claim 67 that is causing the

21

delay.

until June where we then have thirty days for our

out additional discovery to find out, okay, now you
it is work order 41 that caused you

22

We can•·t wait that long:

23

And I submit that if they have it
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1 ·

they should .have it -- we are entitled to it now, or if

2·

the only issue is the schedule,

3

these costs aside and limit them to the costs that they

4

have set

·5

for~h

let's leave all of

t~en

already, and then let them.come forward

with their.schedule.

6

I am not sure if that is going to make any

7

sense either, but it seems to me that there are two

8

separate issues there, and we need that information.

9

A final

comm~nt

in

~erms

of somehow that

10

the owner is withholding information.

11

with that statement, Your Honor.

12

the attorneys for the contractor the evolving time impact

13

analysis.

14

was before the trial that I had with Your·Honor last

15

month.

16
17

18

I am not happy

I personally handed to

I. can't tell you the date of it, but I know it

I personally handed that to them.
All of the Warner documents were turned

over and provided to the contractor months ago.
There may be a couple of issues that may

19

be raised that we need to address.

20

suggestion until they filed the. response that the reason

21

they could not answer were somehow due to needing some

22

additional discovery.

23

There has been no

That is a new claim.

In all of my discussions with counsel over

..
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1

the last couple of months, at no time did they say, we

2

can't

3

And I submit that they can't do that now .. · We need the

4

information in order to -defend ourselves.

·5

wai~ing

we are

for this

info~ation

from you.

June is simply

too late.

6

THE COURT:

7

I

8

I think under the circumstances that

9

un~erstand_your

position.

answering these interrogatories simultaneousLY with the

10

p~oduction

11

what I am going ·to order.

12

All right .

of the expert report is reasonable and that is

I grant the motion to compel, that the

13

interrogatories should be answered in accordance with the

14

schedule already established for the expert's opinion.

15
16

All right, would you submit an order
before you leave today?

17

MS. HOSTETLER:

18

MR. RICHARDSON:

Yes.
Your Honor, one follow on

19

to that, if they are going to do it with their expert·

20

designation, could we have sixty days rather than·thirty

21

days to do our responsive expert designation which would

22

run it up to thirty days prior to trial, but if we are

23

seeing it for the first time then, we are going to need

Anita B. Glover & Associates, Ltd.
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1

that much time to sort it all out.
THE COURT:

2

I hate to horse t~ade with

3

you, but why don't we make

4

will give you fifteen days where you can still have some

5

~iscovery."before t;:~e

i~

forty-five days, and that

discovery cutoff; all right?

6

MR.. RICHARDSON:

Thank you.

7

MS. HOSTETLER: .Thank you, Your Honor.

8

THE COURT:

9

And·let's try to settle this case.

All right.

10

MS. HOSTETLER:

11

MR. ZUPAN:

I

knew that was coming.

Your Honor, in the first case

12

with ·you, we handed up an order allowing us to file and

13

amend this motion for judgment.

14

THE COVRT:

Urn- hum.

15

MR. ZUPAN:

I have this here.

Would you

16

like me to give that to you or submit it to the Clerk's

17

office?

18

THE

COURT:

You can give it to me and that

19

will be fine.

We will just stamp it in and stamp it in

20

as being filed in open court.

All right?

21

That was the -- what is the case?

22

MR. ZUPAN:

192771.

23

THE.COURT:

Okay.

Anita B. Glover & Associates, Ltd.
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1

All right, well thank you very much.

2

Just call Ms. Potter next week on the

3

August case, and we will start on a Monday and just try

4

to get it done in one week.

5
0

6

MS . HOSTETLER:
0

7
8
9

MR. LUCCINI:
THE COURT:

Thank you, Your Honor.
Thank you.

.okay,

tha~

you.

(Whereupon, at approximately 10:55 o'clock a.m., the
hearing in this matter was con·cluded.)

10
11·
12
13
14

15
16
17
18
19
20

21

22
23
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1

CERTIFICATE OF COQRT REPORTER

2

I, JOAN P. MILLER, a. Certified Verbatim

3

Court Reporter,

4

of the foregoing hearing by Stenomask and reduced the

do'hereb~

certify that I took the notes

·5

same to typewriting; that the foregoing is a true record

6

of said hearing to the best of my knowledge and ability;

7

that I am neither related to nor employed by any attorney

8

or counsel employed by the parties thereto; nor

9

financially or otherwise interested in the action.

.
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MEMORANDUM OPINION
ELDER

.\

I.
SPOUSAL SUPPORT AWARD
. We affirm the 1ria1 court's decision to award spousal
_suppon to wife in the amount of S 300 per month. "In
~g spousal support, a trial court bas broad discretion
which should not be interfered with by an aj,pellate coun
unless it is clear that some injustice has been done."
Papuchis v. Papuchis, 2 Ya. App. 130, 1J3, 341 S.E.2d
829, 8J1 (1986). Nevertheless, Code § 20-107.1
co!DJD8nds that, m order to exercise its discretion, the
trial coun shall consider the specific factors contained in
§ 20-107.1; failure to do so is revemble error. Ray v.
Ray. 4 Ya. App. 509, 514, J58 S.E.2d 754, 757 (1987);
see also Dodge v. Dodg~. 2 Ya. App. 2J8, 246, J4J
S.E.2d J63. J67 (1 986). The record .reveals the
commissioner considered the factors enumerated in Code
§ 20-107.I before determining wife's spOusal suppon
award, and the trial court adopted the commissioner's
findings after considering them. Because we cannot say
there was an abuse of discretion., we refuse to disturb the

trial court's spousal support award.

... "

n.

.•

T .

ATTORNEY'S FEES

BY JUDGE

LAARY G. ·

2
~

. Husband and wife appeal varioUs aspects of the trial
court's equitable distnbution and support awal\\s.
Husband contends: ( 1) the uia1 court failed to consider
all of the factors enumerated in Code § 20-107 in
determining the amount of spousal suppon husband was
ordered to pay; (2) the trial court erred in awarding wife
attorneys. f~; and (3) the trial coun erred in failing to
award husband a ponion of the marital share of wife's
retirement. Both panies appeal wife's monetaJy award of
S 5,000. We affum the ttial court on all issues.

~e al~o affmn the trial court's award of attorneys
fees m favor of wife. "An award of attomeys fees is a
matter submitted-to the trial court's sound discretion and
is reviewable on appeal only for an abuse of discretion."

Graves v. Graves, 4 Ya. App. J26. 333, 357 S.E.2d 554.
20558 (1987)(citation omitted); see Code §
99(5)(stating in divorce cases, "costs may be awarded to
~er p~ as equity and justice may ~· "). "The
~ JS upon the party appealing to point out the error
~ the,decree and to show how and why it is wrong."
;u~ :v. Ktzufiia~•. 7 Ya.1-pp. 488, 499, 375 S.E.2d
4. J80 .(1988)(CJtation oDUttcd). The commissioner's

./EXHIBIT
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fmdings, which were adopted by the trial court, were
based _on a ·consideration of the. circumstances and
equities of the entire case, including the income and
assets of the parties available to defray their expenses.
Furthermore, there is evidence that wife paid for the
commissioners hearing and was never reimbursed for the
expenses associated with her payment. Because the
award is reasonable under the circumstances, we cannot
say the trial court abused its discretion. Gamer v..Gamer,
. 16 V.a. A.pp. 335, 346, 429 S.E.2d 618, 626 (1993).

m
WIFE'S RETIREMENT BENEFITS
.

.

Third, we hold the trial court did not err in failing to
award husband a share of wife's retirement benefits.
Under Code § 20.107.3(0}, the trial court "may direct
payment of a percentage of the marital share of any
pension •.. or retirement benefits." Like a monetary
award, retirement benefit awards must be based upon
consideration of the factors set forth in Code § . 20.
107.3(E). See Banagan v. Banagan. 17 Ya. A.pp. 321,
326, 437 S.E.2d 229, 232 (1993). In ordering husband to
pay a share of his retirement benefits to wife, the record
shows the trial court considered the rights and equities of
each party in the marital property and the factors listed in
Code § 20-1 07.3(E). In making his recommendation, the
commissioner acknowledged the existence of wife's
pension, considered that factor in the context of Code §
20-107.3, and chose not to award a portion of that
pension to husband
IV.

MONETARY AWARD
Lastly, we hold the trial court did not abuse its
discretion in ordering husband to pay wife a S 5,000
monetary award.
Under our statutory equitable distribution schem~,
the trial court, "based upon the equities and the rights
and interests of each pany in the marital property," is
empowered to "grant a monetary award, payable either as ·

•

Page2

a lump sum or over a period of dine in fixed amounts, to ·
either party," upon· decreeing a divorce.
Brinlcley v. Brinkley, 5 Ya. A.pp. 132, 135, J61 S.E.2d
139, 140 (1987)(citing Code§ 20-·I07.3(D)}. When the
trial coun orders a monetary award, it must be based on ·
all of the factors enumerated in Code § 20-107.3(E).
Robinette v. Robinette, 4 Va. A.pp. 123. 130, 354 S.E.2d
808, 811 (1987). There is adequate evidence in the
record to establish the commissioner and trial coun took
these factors into consideration.

Wife asserts husband was enjoined from disposing
of any of the marital assets· after the time of the
separation and thus, the marital assets should ,have been
the same as of the separation date and the he8ring date.
Husband asserts that an improper valuation date was
used by_ the trial court. We view this as a question of
· .waste or dissipation, not as a valuation date issue.
Implicit in the· trial court's ruling is that it did not
accept husband's use of these fimds to 5Upp9lt an adult
child to be legitimate. See ClemeniS v. Clements, 10 Va.
A.pp. 580, 397 S.E.2d 257 (1990)(holding that a party in
possession must be able to prove that marital funds were
used for living expenses or other legitimate pmposes).
Consequently, we hold that the evidence supports the
trial court's fmdings as to value.
~

"Unless it appears from the . record that the trial
judge bas not considered or has misapplied one of the
sEatutory mandates, this Coun will not reverse on
appeal." Ellington v. Ellington, 8 Ya. App. 48, 56, 378
S.E.2d 626, 630 (1989). Furthermore, there is no
presumption that there will be an equal division of
propeny. See lAmbert v. Lambet:t. 6 Ya. A.pp. 94, 106,
367 S.E.2d 184, 191 (1988). There is evidence in the
record that husband used these marital assets to suppon
an adult son and his wife.
Accordingly, we affum the decision of the 1ria1
~un.

\

Affirmed
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VIRGIN lA:
IN THE CIRCUIT COURT FOR FAIRFAX COVl.frY' ·- -::-·; ~- .,
:'' ~:. ...t,' ·;_:.)·:.! ...:.·:·,; ... .
"~:::.n }• ,_. ;" ... u1; •JL· ..... .

)

BLAKE CONSTRUCTION CO., INC./
POOLE & KENT, a joint venture,
Plaintiff,

v.
UPPER OCCOQUAN SEWAGE AUTHORITY,

)
)
)
)
)
)
)

)

rAIRFAX. VA

At Law Nos. 188471, 190260,
190274, 190310, 193766 and 193890
(Consolidated Cases)

)
)

__________________________________)
Defendant.

THE JOINT VENTURE'S SURREBUTTAL MEMORANDUM IN OPPOSITION
TO UOSA'S MOTION FOR ATTORNEY'S FEES AND COSTS
Plaintiff Blake Construction Co., Inc./Poole & Kent, a joint venture, (the 11Joint Venture"
or "Contractor"), files this surrebutal memorandum in further opposition to the motion seeking
attorney's fees and costs filed by the Upper Occoquan Sewage Authority ("UOSA") in the above
actions (coll~tively the "<ionsolidated Cases").
INTRODUCTION
As a party responding to a motion, the Joint Venture would not nonnally file an

additional memorandum with the Court. However, UOSA has chosen to file a Reply
Memorandum ("Reply Mem.") --which is not ordinarily pennitted --in which it makes
significant misstatements about the record in this case. The Joint Venture cannot sit by and let
such misstatements go unchallenged. Tellingly, UOSA does not cite the Court to any portion of
the record in this case in support of the incorrect assertions it makes. The Court must be mindful
that where the existing record does not bear out UOSA 's statements, its contentions are matters
of proof on which UOSA has the burden.

..

UOSA's Motion for Costs fails at every level. UOSA fails to identify a single
determination that any of the Joint Venture's claims are without a basis in law or in fact
Furthermore, UOSA's tortured attempt to equate the Joint Venture's declaratory judgment action
for UOSA's material breach of contract, with a claim for n9amages due to the alleged delaying of
the contractor in the performance of its work, .. as referenced in§ 11.56.2 of the Virginia Code.
cannot withstand even a cursory analysis.
Undeterred by the factual and procedural record of the case and the law governing its
motion for costs, UOSA demands that the Court award it $2.9 million in attorneys' and expert
witness' fees. Its demand is based on the following:
I) In September 2001, the Joint Venture stipulated that material
breach damages were not a part of the Consolidated cases;
2) The material breach damages identified in the January 2, 2002 Supplemental
Interrogatory Answer had no basis in law or in fact; and
3) UOSA was forced to spend millions of dollars to defend this baseless claim.'
The truth knows no more distant cousin than UOSA's recently-assumed position.
The one material'~act" on which UOSA relies-- that in September 2001 the Joint
Venture stipulated that there were no material breach damages in its claim for material breach -is the one fact which exposes its duplicity in this motion. At no time during the eight months of
activity, from September 2001 until UOSA filed its motion in limine, did UOSA raise with the
Court or the Joint Venture that material breach damages had been stipulated out of the case.
UOSA did not raise this fact" in any motion, brief, praecipe, oral argument, conference,
11

The Joint Venture disputes each of these assertions.
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deposition, discovery or objection to discovery, letter, phone call, fax or voice mail after
September 2001.
In short, UOSA never uttered so much as one word of objection when the Joint Venture

offered testimony and discovery on its material breach damages during that eight~month period.
Counsel exchanged literally hundreds of letters and e-mails during this period. UOSA failed to
mention the stipulation.1 UOSA's stipulation argument was a desperate invention foisted upon
the Court and shared with the Joint Venture for the first time in its motion in limine filed on in
April2002.

In fact, every single action UOSA did take in that intervening eight-month period was
unwaveringly consistent with the belief that the material breach claim and corresponding
damages were still part of the case, and had a significant basis in law and fact. For example,
UOSA moved to strike the material breach damages without raising the stipulation, and UOSA
hired an accounting expert at great expense, it claims, to try to undermine the material breach
damages. UOSA spent five days deposing the Joint Venture's fact and expert witnesses about its
damages. UOSA filed several motions (all of which were denied) seeking to compel more ~d
I

"

additional fmancial information in an effort to challenge the material breach damages. UOSA
never mentioned that, despite this effort, it truly believed the material breach damages had been
stipulated out of the case months before.
UOSA's post-September 2001 conduct can only be interpreted in one of only two ways:
1)

Commencing in September 2001, UOSA knowingly and willfully ignored
the impact of the stipulation, choosing to incur millions of dollars in

UOSA's most recent invention is that material breach damages are a contractual claim for
damages for delay, and that as of December, those "delay damageu claims were out on demurrer.
Of course, why would they be out on demurrer, if they had already been stipulated out of the case,
as contended by UOSA?

-3-
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unnecessary fees and costs defending a damage claim it lmew did not
exist, and at the same time pennitting the Joint Venture to expend money
to advance a claim UOSA would later reveal did not exist; or
2)

UOSA believed that the material breach damages were well-grounded in
law and fact and therefore its expenditure of attorneys' fees and expert
witness fees in defense of the material breach action were merited~ and
only in the spring of 2002 concocted the argument that these damages
were stipulated away months before.

Either way, UOSA cannot recover those fees. If the material breach damages were not part of
the Consolidated Cases after September 2001, UOSA lmew that fact and affirmatively did
nothing about it. Any costs an expenses thereafter expended in defense of such a claim are
unreasonable as a matter of law. There would be no legitimate reason for UOSA to have
incurred over $2.1 million in attorneys' and expert witness' fees. Obviously, there would be no
justification to shift those fees to the Joint Venture.
IfUOSA believed the material breach damages claim remained after September 2001 -

as the Joint Venture believed- the parties' stipulation in September 2001 could not have meant
what UOSA later argued. Either way, UOSA loses.
ARGUMENT
I.

APPLYING UOSA'S DEFINITION, NO "DELAY" CLAIMS HAVE BEEN
"DETERMINED."
UOSA must agree, and does in its brief, that in order to be "determined" a question must

be finally settled. According to UOSA's definition, the word "determined," as used in the statute,
means "to fix conclusively or authoritatively, ... to settle a question or controversy about ...
to come to a decision concerning as the result of the investigation or reasoning.... " Reply
Mem. at 11 (citing Board ofSupers. v. Appalachian Power Co., 216 Va. 93, 103,215 S.E.2d
918. 925 ( 1975)) (emphasis added). It is after that moment of candor that UOSA's logic goes

-4-
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awry. Perhaps UOSA overlooked its own authorities, or it likely would not have inserted a
definition of determination that is dispositive of its claim for fees.
Not a single Joint Venture claim has been detennined to be without a basis in fact or law.
UOSA cannot and does not argue to the contrary. See Reply Mem. at II (arguing simply that the
damages for material breach were only "detennined" not to be a part of the case, not that the
underlying claim was detennined - conclusively and finally decided - as intended by the
statute). Applying UOSA's version of "detennination" reinforces Judge Rousch's ruling that
"this is a classic use of a declaratory judgment action," and is also a "detennination" that the
material breach claim was entirely proper. UOSA has no problem making the argument that a
non-final, informal finding by this Court on an evidentiary matter is a "detennination."
UOSA knows that nothing about the material breach portion of this action has been

"fi~[ ed] conclusively or authoritatively," nor has UOSA ever even suggested that any final
determination has been made on that question. What has been "conclusively settled" or resolved
in the material breach action? Nothing.
If ariything, the m:-terial breach component was "terminated," and not resolved, decided
or "detennined." See Sheets v. Castle, 263 Va. 407,559 S.E.2d 616 (2002) {a case whose
holding UOSA makes no attempt to distinguish). A nonsuit resolves nothing as between the
parties to litigation, it simply tenninates the case. A without prejudice nonsuit of a count does
not resolve the claim factually or legally, because there can be no determination without a final,
authoritative, conclusive resolution of the issues. Furthermore, even the plea in bar claims that
were dismissed were only found to have been waived, and were never "determined" on their

A more recent version of Webster's defines "determination" in tenns that are even more
damning to UOSA: "a judicial decision settling or ending a controversy." Webster's New
Collegiate Dictionary (9th ed. 1990).
·
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merits. As the order itself expressly states, the findings do not amount to "a ruling on the merits
of any of the Joint Venture's claims," they stemmed from a simple finding that the claims were
procedurally time barred. A finding of waiver is entirely unlike a detennination that the claim
was without basis in law or fact.• Applying the definition as articulated by UOSA, the Court has
not determined whether the Joint Venture's material breach claim will succeed or fail, and was
never asked to detennine any "delay claim" asserted by the Joint Venture.
UOSA's description of what Court actions constitute "detenninations" is perhaps the best
illustration of the fact that no claims have been detennined to be without basis in law or fact. In
its opening brief, UOSA unequivocally argued that the September "stipulation" amounted to a
"determination" that material breach damages were no longer in the case. The stipulation was
agreed to by counsel, and had nothing to do with a decision by the Court on those damages.
Now, UOSA reverses field, arguing that the "real" detennination did not occur until far later, on
December 28, 2001, when the Court confinned its demurrer ruling upholding the Contract's no
damage for delay clause. UOSA cannot coherently argue what event in this litigation it contends

a

constituted "detenninatit>n."
Despite over 23 pages of discussion, UOSA still can point to nothing about the material
breach claim that has been resolved. It never contends that the Joint Venture could not refile the
material breach count tomorrow. It never argues that there is anything final or conclusive about

UOSA steers well clear of even mentioning the Bvrd v. Bvrd case cited more than once
by the Joint Venture in its opposition brief for the proposition that, in order to lack a "basis in
fact or law" a claim must be found to have been "frivolous." Likewise, it never explains why it
never asserted in the eight months after September that the material breach claim was eliminated
from the case. Despite having a second opportunity to do so, UOSA points to no pleading or
order remotely suggesting that any claim was without a basis in fact or law - pointing only to the
fact that the claims were dismissed without prejudice, so they "must" have had no basis from the
start. It has come nowhere close to showing any detennination that the claims were "frivolous"
or sanctionable, as evidenced by its refusal to invoke§ 8.01-271.1 as a basis fqr recovery.
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the Joint Venture's nonsuit. It does not insist that the dismissal pursuant to the stipulation was
made with prejudice. Nor does it contend that any of the innumerable factual findings or legal
rulings in the Consolidated Cases dispose of any portion of the material breach action. Nor does
it claim that any aspect of the material breach claim will, even in UOSA's mind, be barred by the
principles of res judicata or collateral estoppel from subsequent re-litigation. It simply argues
that an abortive ruling, for which no order was ever entered and which no written memorial even
exists, on a purely evidentiary matter qualifies as a "resolution" of something, though it has yet
to explain what. It further qualifies its "detennination" definition by warning that the material
breach action was decided "only" as it relates to the Consolidated Cases.. See Reply Mem. at 11.
Adding the qualifier, as UOSA must, completely nullifies the term "detennine." Contending on
the one hand that something has been "determined in this case," but can be revisited in another is
a non sequiter. Either it has been determined or it has not. Putting a qualifier on the definition of
determine is the same as saying it has not been. Adding the additional condition strips away
every shred of finality inherent in the word "determine." It is the equivalent of arguing that a
claim has been "fully and 'finally released," but in the next breath saying "unless and until I
decide to bring it at a later time." This kind of sophistry cannot stand.
UOSA modifies its own crystal-clear definition to contend that a "detennination" is an
unfinal, oral ruling with no preclusive effect that can be revisited at any subsequent time. See
Reply Mem. at 11. Rather than concede that no determination has been made, UOSA redefines
the term. Most would consider an argument of semantics about the meaning of a straightforward
term such as "determine" to be the equivalent of arguing that that white is the same as black. as
long as you tum off the light.

-7-
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ll.

BY DEFINITION THE JOINT VENTURE HAS ASSERTED NO CLAIM UNDER
THE CONTRACT FOR DAMAGES FOR DELAY IN THE MATERIAL BREACH
ACTION.
The Joint Venture has not asserted in the material breach action any claim for "costs or

damages due to the alleged delaying of the contractor in the perfonnance of its work."s In its
quest to prevail at any cost, UOSA has attempted to craft an absurdly broad definition of
"damages for loss or damages due to delay in the perfonnance of the work" to include all the
damages that the Joint Venture sought for material breach. UOSA defined "delay damages" in
its Contract, and specifically excluded the Contractor's requests for time extension and appeal of
UOSA's denial of time extension from that definition.
A.

The Contract Defined "Delay Damages."

UOSA defined what it considered to be "delay damages" within the Contract 54
\

Agreement. The only place in the Contract which uses the term "delay damages" is Article 91L
of the General Conditions.
The Contractor can seek time extensions pursuant to the provisions of Section 9l.A-K
and Project Specification ~ 1310. See Exhibit 3 to Joint Venture's Mem. in Opposition. Time
extensions not properly granted by UOSA resulted in UOSA wrongfully taking liquidated
damages from the Contractor. The return of that money wrongfully taken is not a claim of
"delay damages." UOSA's Contract admits as much. UOSA clearly distinguished "delay

Contrary to UOSA's representations, Count II in Law 188471 and 190274 were dismissed
without prejudice long ago. Exhibit 1. There cannot have been any determination on the merits
of the issues in those claims. See Sheets, supra. Moreover, claims for acceleration and
disruption in Count II are not claims for delay damages. The other references are not specific
claims for delay damages, and Count II of Law 193766 makes no reference whatsoever to any
such claims for delay damages.
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damages" from a contractor's request for a time extension or an appeal ofUOSA's denial of a
time extension, choosing to explicitly define the tenn. Article 91 L says:
Notwithstanding the foregoing [Article 91K, a no-damages-fordelay clause], the Contractor shall be entitled to additional
compensation for the actual direct costs proximately and
foreseeably resulting from unreasonable delay ... if the Contractor
asserts such a claim for additional compensation for unreasonable
delay, the Contractor shall be liable to the Owner and shall pay the
Owner for a percentage of all costs incWTed by the Owner in
investigating, analyzing, negotiating, and litigating the claim,
including but not limited to attorneys' fees, which percentage shall
be equal to the percentage of the Contractor's total delay claim
which is detennined through litigation to be false or to have no
basis in law or in fact.
(Emphasis added.)
Thus, pursuant to the UOSA Contract, in order for a claim to be a "delay damages claim,"
the ~ontractor must be seeking additional compensation for the unreasonable delay. UOSA
admits that obvious fact, acknowledging "[t]he purpose of delay damages is to compensate the
Contractor for the costs of extended performance in addition to the contract price." UOSA's
Rebuttal Mem. at p. 4. The Joint Venture sought no additional compensation in asking for the
'

~

return of monies UOSA deducted from its pay applications for liquidated damages.
Moreover, the Joint Venture has never sought delay damages in the Declaratory
Judgment actions that include the material breach action. Contrary to UOSA's statement (Reply
Mem. at 4), the Court's ruling on the Joint Venture's demurrer in December 2001 was not a
ruling on a claim for delay damages. In its original Motion for Declaratory Judgment, the Joint
Venture sought a declaratory judgment that the contractual scheme employed by UOSA to "deny
the Contractor any damages for delay~~ violated the Virginia Public Procurement Act and
Virginia Public Policy. See

'if, 24-36 therein. Specifically1 the Joint Venture sought a

declaration that Articles 91K and L of Contract's General Conditions, which prohibit the

.·

Contractor from making any "claim for damages of any sort for delay in the in the perfonn~ce
of the Contract for any reason ... ," is void and unenforceable. ld. at, 33. After issuing its
letter opinion of July 11,2001, the Court entered an Order on July 27,2001, sustaining UOSA's
Demurrer to that part of the Motion for Judgment and Declaratory Judgment seeking a
declaratory judgment that, inter alia, Articles 91K and L was void and unenforceable. The Joint
Venture was given leave to amend. Subsequently, the Joint Venture filed an Amended Motion
for Judgment and Declaratory Judgment in At Law No. 193766 (filed August 17, 2001 ), and
again alleged that the "no damages for delay" provision was void and unenforceable. Amended
Motion for Judgment and Declaratory Judgment at rJ 19-20. The Joint Venture did not assert a
claim for delay damages in either pleading, but simply requested a declaration that UOSA's
contractual scheme denying entitlement to such claims was void. Had the Court ruled
differently, such a "delay damages" claim could have been asserted. On December 28,2001,
Defendant's Demurrer to Plaintiffs attack on the ''no damages for delay provision of91K and L
11

was again sustained. See Reply Mem. at 4, 20..
Nowhere in any ot"the motions for judgment has the Joint Venture claimed $12 million in
delay damages which was dismissed with prejudice. Not surprisingly, UOSA did not attach any
order, transcript, or anything else in support of such a fundamentally inaccurate statement as
made on page four of its memorandum.
B.

Material Breach Damages Are Not "Delay Damages.

11

Between the Court's two Orders precluding the Joint Venture from asserting a claim for
"damages for delay," the Plea in Bar trial was held. It was during that two-week trial in
September 2001 that the Joint Venture made certain stipulations which, eight months later and
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for the first time, UOSA argued that this amounted to a stipulation away of the Joint VentUre's
claim for material breach damages.

6

The Joint Venture's damages for material breach were clearly defined as those to which a
party would be entitled for restitution. Those damages claimed by the Joint Venture necessarily
include monies previously expended, but not paid, such as retainage (the 5% held back on every
dollar eamed);7 liquidated damages withheld ($7,200,000 on Subproject A alone); unpaid
monthly payment applications; unbilled work; and unpaid work orders (these exceeded $1
million). None of these restitution damages are "additional compensation" for unreasonable
delay. These monies are those earned while performing the Contract, but not paid. It is
absolutely misleading to claim that the entirety of the Joint Venture's claim are "costs or damages
due to the alleged delaying of the Contractor in the perfonnance of the work" when UOSA
knows that could never be the case. 8 UOSA begrudgingly acknowledges that the Joint Venture's
claim cannot exclusively be what UOSA calls "extended perfonnance costs." UOSA's Rebuttal
Mem. at p. 5. Nevertheless, UOSA has made no attempt to apportion out the costs to defend
6

In its haste to convince this Court that $63,494,497.00 of the Joint Venture's total claim
were delay damages (Reply Mem. at 14), UOSA makes puzzling assertions such as "a central
theme in the Joint Venture's case was that it was entitled to receive ... extensions of time as
damages for alleged owner-caused delavs .... " How an extension of time is in any respect
"damages for delay" is simply unexplained.
Likewise, even under UOSA's theory of how the Joint Venture allegedly seeks "delay
damages" via its claim for material breach damages, UOSA concedes, as it must, that only an
undefined portion of the material breach damages sought could possibly fit under the rubric of
"delay damages." (Reply Mem. at 5 C'the Joint Venture is seeking to recover all costs incurred,
which includes costs of extended perfonnance ...."))This means that, even under UOSA's
theory, only part of the Joint Venture's claimed material breach damages could be construed as
"delay damages." UOSA, the party with the burden of proof: utterly fails to carry its burden of
showing what portion of the material breach damages are for "extended performance."
On a $200 million project, that amount would be $1 0,000,000.

8

UOSA makes no effort to carve out these damages in its fee claim.
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what it contends is that portion of the claim. It simply asks the Court to accept that all of the
Joint Venture's claim is for "delay damages" - a knowingly inaccurate statement - and that all
of its costs incurred were expended in defending that ''delay damages claim.''
The balance of the Joint Venture's damages for material breach are those costs which
were reasonably incurred to perform the work. Those costs do not arise from a claim that UOSA
breached the Contract by delaying the Contractor in the performance of its work. Despite
UOSA's constant repetition of that mantra, UOSA's defective drawings or its demand for
additional work which extends the project time is not a material breach of Contract.
Material breach arises from altogether different conduct. In this case, UOSA's material
breach arose from its wrongful failure to properly RJY the Joint Venture and other actions.
Material breach arising from a failure to pay can arise in several scenarios. If one party
has materially breached, the other party has a variety of possible responses. At one extreme, the
public body could have simply stopped paying the Contractor altogether. In that event, the
Contractor could declare the Contract materially breached, leave the project, and sue for material
breach damages. Those d\mages may very well include restitution-type damages and all the
components that the Joint Venture sought in this case. These are not "delay damages."
The public body could refuse to pay the Contractor millions of dollars that it had earned,
claiming the Contractor delayed performance, but knowing that it - the public body -- was the
cause of the delay. The Contractor might in that case declare the Contract materially breached,
leave the project, and sue for damages. Those damages may very well include restitution-type
damages, and include all the components of damages that the Joint Venture sought in this case.
These would not be "delay damages."
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Alternatively, the Contractor might not want to take the risk of declaring a material
breach and leaving the project. Rather, the Contractor on those facts can ask the Court for a
declaratory judgment that the Owner's actions were a material breach, and that as a consequence
the Contractor is entitled to leave the project and receive its restitution-type damages. These are
not "delay damages." This was the Joint Venture•s approach, and one expressly recognized as a
correct approach by Judge Roush. Moreover, there has never been a detennination of the "merits
of the declaratory judgment action.
C.

The Court•s Ruling On The Demurrer Did Not Dismiss A Delay Claim.

On page four of its Memorandum, and elsewhere, UOSA states that in December 2001,
the Court sustained a demurrer that dismissed a delay claim of$12 million. This is incorrect for
two reasons. First, the demurrer dealt with a portion of the declaratory judgment asking the
Court to declare a specific provision of the General Conditions, section 91 L, void as against
public policy. There was no "delay claim.. involved at all. In fact, UOSA never filed a demurrer
to the $12 million claim it apparently refers to, as is evidenced by its response to the suit in
question. See UOSA Grotl'nds of Defense in At Law 190274.
Second, the $12 million claim that UOSA apparently refers to was non-suited without
prejudice in September 2001. See Exhibit 2. Thus, the Order sustaining a demurrer in
.

-

····t'J..i~,;-

December had nothing to do with a cause of action non-suited Without pre}uciice mont!Js earlier.
D.

UOSA Concedes that the Joint Venture's Material Breach Damages Are Not
Delay Damages.

On page five of its memorandum, commenting on the material breach damages claimed
by the Joint Venture, UOSA states: "Stated different)~. the Joint Venture is seeking to recover
all costs incurred, which includes costs of extended perfonnance beyond the contract price or
delay damages... Reply Mem. at 5 (emphasis added). Stated conversely, cos~· which are not for
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extended perfonnance are not delay damages. As noted above, of the total sought as material
breach damages, only a very small portion is arguably "costs of extended perfonnance," yet
UOSA makes ( 1) no attempt to delineate between the costs for simply doing the work, late or
not, and "costs for extended perfonnance," and (2) makes no attempt to allocate its claimed fees
between one type of costs versus the other. This in and of itself is fatal to UOSA's costs claim.
E.

Seeking A Time Extension For Delay Is Different From Seeking Extended Costs
Of Performance For The Same Delay.

Quoting passages from hearings out of context, UOSA claims the Joint Venture has
always asserted a delay damages claim in this litigatiop. The written discovery responses in this
case amply spell out the damages the Joint Venture is seeking and not seeking. UOSA continues
to misrepresent to the Court that it was not until January 2, 2002, that it was told what the
damages sought were and how they were calculated. In actual fact, UOSA was told in June 2001
'

that the Joint Venture was seeking material breach damages and how they were calculated. That
same calculation was provided on January 2, with updated numbers based on additional
construction costs incurred between the time of the two responses. UOSA was also expressly
I

~

told in January 2002, and before, that the Joint Venture would not seek delay damages unless and
until it received a favorable ruling on its challenge to the no-damage-for-delay provision in
General Conditions section 91K and L.
UOSA also ignores the fact that, in order to prove entitlement to time extensions denied
by UOSA and to then recover liquidated damages withheld by UOSA on a per diem basis, it was
9

necessary for the Joint Venture's expert to perfonn an as-built delay analysis. That is, in order
to show that UOSA wrongfully withheld liquidated damages. and the amount11 the Joint Venture
9

UOSA's own scheduling expert, Warner, found it necessary to conduct the same type of
analysis in order to attempt to rebut the analysis done by the Joint Venture's e~pert.
-14-
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needed to present evidence of the causes of delay to the critical path and the number of days of
time extension to which it is entitled (which can then be used to calculate the amount of
liquidated damages wrongfully withheld). As was amply demonstrated in the plea in bar trial,
the schedule used on the project could not legitimately be used for that purpose because of its
many flaws, which the Joint Venture repeatedly told UOSA about. Although the parties' dispute
who was responsible for the inadequacies of the project schedule as an analytic tool, the
scheduling experts for both. parties were unwilling to rely on it to support their anticipated trial
testimony and both performed the time consuming as-built analysis.

10

And as demonstrated in

the Joint Venture's Opposition, seeking a time extension and release of liquidated damages does
not equate to a delay damages claim.
F.

The Joint Venture Has Not Asserted A Delay Claim For 4,728 Davs.

Early in this case, UOSA represented to Judge Roush that the Joint Venture was making a
claim for a 4, 728-day delay claim. This myth was debunked at the plea in bar trial. Now that
Judge Roush is not hearing the case, this misrepresentation has surfaced again.
The various time ettension claims appealed by the Joint Venture were for discrete events
on the project. These events do not occur consecutively. Instead, because of the nature of this
multi-structure project, there is an overlap in time so that several events can be occurring during
the same time frame. In the terminology of the industry, this involves "concurrent delays." To
illustrate, events 1, 2, 3 and 4 can all occur over the same three-month period, each event causing
an independent delay. The total delay is not, however, twelve months (four events times three
months); rather the total delay is three months because the four delaying events were concurrent.

10

In a few instances, Mr. Warner purports to use portions of the project schedule, but only
.
after it has been "adjusted" to allegedly make it accurate.
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UOSA, however, adds all the separate "events" embodied in the Joint Venture's time extension
claims as though the numbers ran consecutively.
The fact remains that UOSA cannot point to a single document or one piece of testimony
in which any representative of the Joint Venture has stated that the Joint Venture is claiming a
time extension or delay equaling a total of 4,728 days. On this subject, UOSA needs to either
"put up or shut up."

III.

UOSA ADMITS IT FAILED TO MITIGATE ITS DAMAGES AS A MATTER OF
LAW.
A.

UOSA Had No Need to Defend any Material Breach Damages - What it Calls a
Delay Claim- After September 2001.

lfUOSA is to be believed, that it knew all along that any damages for material breach
were stipulated away in September 2001, it could not reasonably have spent any money to
defend or investigate material breach after that time. Nevertheless, UOSA presents the Court
with a bill for attorneys', experts', and UOSA internal fees totaling over $2.1 million iust since
that time. UOSA admits it failed to promptly reveal its interpretation of the stipulation to the
Court or the .Joint Ventur~offering only the excuse that it was "scrambling" for the eight-month
period in which it remained silent. Reply Mem. at 20. Its desperate "scrambling" cost it another
$2 million, and, shockingly, it seeks to shift the blame for its own inattentiveness to the Joint
Venture. It provides no citation to any authority that suggests "scrambling" excuses one from its
duty to mitigate its damages.

11

11

It strains credulity to accept UOSA's argument that it simply "didn't have time" to raise
the issue. At the very least. when it put material breach at issue in January 2002, it could have
inserted a three-sentence fall back argument. under a second Roman numeral, that the material
breach claim ought to be dismissed without prejudice on account of the stipulation. At most, that
argument would have taken about 30 minutes to draft, and alleviated over $1 million worth of
"scrambling" thereafter.
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In this regard, the Joint Venture takes strong exception to UOSA's statement that tlie Joint
Venture called a ruling of this Court "frivolous." Reply Mem. at 11. What the Joint Venture
indicated is frivolous and duplicitous is UOSA's assertion of a claim for over $2 million in fees
and costs based on a stipulation about which UOSA said absolutely nothing during the entire
seventh-month period it was running up a $2 million tab that it now asks the Joint Venture to
pay. Any litigant who unnecessarily runs up a fee and cost bill when the litigation could have
reasonably been ended much earlier, forfeits the claim for the fees and costs incurred. See Vocca
v. Playboy Hotel of Chicago, Inc., 686 F.2d 605 (7th Cir. 1982) (plaintiffs fee request denied

inter alia because plaintiffs rejection of early settlement offer not significantly different from
settlement ultimately accepted, unnecessarily continued litigation).
What is utterly implausible about UOSA's position is that, after the September 20, 2001
"stipulation," straight through until the Motion in Limine of April-May 2002, UOSA uttered not
one word in any pleading, motion, brief, reply, response, correspondence, deposition, oral
argument, hearing, or any other communication of any sort that the Joint Venture had "stipulated
•

away" its claim for materill breach damages.

12

"•·" •·

..

-."

.
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There is not .a paragraph~·: sentence, word,

footnote, or even a hint uttered in some seven months, including during its "abundance of
caution" Motion to Strike Material Breach Damages about the impact of this "stipulation."
Either UOSA "sat" on this overwhelmingly significant issue all of those months, unnecessarily
piling up costs and attorneys' fees in its utterly wasteful "scramble to prepare for trial" (Reply

12

UOSA has actually never been clear about its "stipulation" theory. In its Reply
Memorandum, as it has asserted elsewhere, UOSA states that material breach damages were
~part of the case. See Reply Mem. at 11 (arguing that material breach damages could not be
recovered because they "had been stipulated by the Joint Venture as not part of the Consolidated
Cases"). Obviously, if such damages were~ part of the Consolidated Cases, then any costs
incurred by UOSA associated with such damages were absolutely unnecess~.
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Mem. 20), Q! UOSA belatedly developed this argument, including the 11th hour claim that"
material breach damages are delay damages in order to support its $3 million application for
costs. Under either scenario, UOSA cannot recover any costs incurred after September 20, 2001
(under UOSA's theory) when the material breach damages were ostensibly "stipulated away."
B.

Costs Do Not Include Attorneys' Fees and Expert's Fees.

UOSA crows that "significantly, the Joint Venture points to no statute which describes
recoverable costs in such broad and all encompassing tenns as 'all costs incurred by the public
body in investigating, analyzing, negotiating, litigating and arbitrating the claim."' Reply Mem.
at 16 (emphasis supplied). Wrong. Unfortunately for UOSA, nearly identical broadly-worded
statutes in the Commonwealth itemize costs that are recoverable, and specifically include
attorneys' fees. These include, among many others: Va. Code§ 15.2-3213 (11 the court ... shall
direct the payment of the entire costs of the proceedings ... including reimbursement of the
county of costs incurred by it in defending the suit, including such reasonable attorneys' fees,
engineering fees, witness fees and other costs as such could shall determine and allow"); § 15.23215 (virtually the same);~ 24.2-803(H) ("actual costs of defending ... including, but not
limited to, attorneys' fees, expert witnesses' fees, and such costs as would be taxable in an action
at law"); § 59.1-517(C) ("reasonable expenses incurred by the state or local agency in
investigating and preparing the case, and attorneys' fees"). UOSA itself recognized this omission
in the statute by adding the phrase "attorneys' fees" in its own contractual provision, which is
otherwise identical to § 11-56.2. See Opp. at 27 n.l6. It has been clear even to UOSA - at least
prior to this motion - that the statute does not equate "attorneys' fees" and costs.
Moreover, contrary to UOSA's suggestion, Virginia case law supports a strict reading of
the statute, limiting it to the words it contains. Opp. at 27-28. UOSA points to two cases,
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D'Auria v. D'Auri~t 1 Va. App. 455 (1986), and Brunelle v. Brunelle. 1995 Va. App. LEXIS 49
(Jan. 17, 1995), that, according to UOSA, stand for the proposition that there is some authority
that statutory allowance of costs can include an award of attorneys' fees. Unfortunately, UOSA
fabricates the meaning of both cases. Instead of addressing the issue, whether "costs" includes
"attorneys' fees," both decisions implicitly assume the answer but do not actually address the
issue. Indeed, the D'Auria case affinned the trial court's ruling not to award attorneys' fees. 1
Va. App. at 461. Thus, neither case aids UOSA's cause.
As to the "mischief rule" that UOSA relies on from Rectors v. Harris, 239 Va. 119, 124,
387 S.E.2d 772, 775 (1990), the only relevance that rule has to the present issue actually supports
the Joint Venture. UOSA goes to great lengths to argue, at bottom, that§ 11-56.2 is really only a
"prevailing party" statute that does not create a "heavy burden" for them. See Reply Mem. at 1014. 'UOSA, however, obviously does not believe its own words, or it would have no occasion to

rely on the "mischief rule.'' It is axiomatic that a "prevailing party" statute only seeks to
recompense the "winner" {whether plaintiff or defendant) with its attorneys' fees. Such a statute
requires no showing that tfre "losing" party engaged in "misconduct." A frivolous pleading
statute, on the other hand, which is what§ 11-56.2 amounts to, does indeed intend to "deter
misconduct." Thus, in relying on the 11 mischiefrule," UOSA concedes that which it argued
against three pages previously - that § 11-56.2 does require a showing akin to a sanctions or
frivolous pleading statute.
Accordingly, for the reasons provided in the Opposition,§ 11-56.2 does not contemplate
the award of "costs'' to include attorneys' fees and expert's fees under the present circumstances.
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IV.

THE JOINT VENTIJRE DOES CHALLENGE THE REASONABLENESS OF UOSA'S
COSTS AND THEIR LACK OF EVIEDENTIARY SUPPORT.
A.

UOSA's Evidentiary Support of its Fee Claim Is lnadeouate~

In its Opposition, the Joint Venture pointed out that the vast majority of the time entries
ofUOSA's lawyers and consultants, and those for UOSA's own employees consisted of cryptic,
non-informative descriptions such as "Review Documents," "Prepare Case," etc. Any fees and
costs supported only by de~criptions of this nature are per se unreasonable. The Courts are
uniform in rejecting fee applications based on entries of this type because they do not
satisfactorily prove that the time was spent on work for which recovery may be awarded.
In H.J .. Inc. v. Flygt Com., 925 F.2d 257 (8th Cir. 1991), the court approved the trial
court's reduction of attorneys fees claimed because of the imprecise descriptions of the work
performed. The court noted:
'

Incomplete or imprecise billing records preclude any meaningful
review by the district court of the fee application for "excessive,
redundant, or otherwise unnecessary" hours and may make it
impossible to attribute a particular attorney's specific time to a
distinct issue or claim. Hensley v. EckerharL 461 U.S. at 434,437
& n. 12. fftre counsel's billing records included numerous entries
such as "legal research" or "trial prep." or "met w/ client." Some
entries were so vague that the district court could not detennine
with certainty whether they were related to this litigation, much
less the claims upon which H.J. ultimately prevailed.
Id. at 260; see also United Slate. Tile & Composition v. G & M Roofing, 732 F.2d 495, 502, n.2
(6th Cir. 1984) ("The documentation offered in support of the hours charged must be of

sufficient detail and probative value to enable the court to detennine with a high degree of
certainty that such hours were actually and reasonably expended in the prosecution of the
litigation."); Smart

S~iR.

Inc. '. Zoning Comm'n, 9 F. Supp.2d 143. 152-5 3 (D. Conn. 1998)

(fees are unreasonable when insufficient descriptions that do not reveal the topic of the work are

provided).

-20-

.-

The vast majority ofUOSA's time entries are of exactly of the same type as those in H.J.,
Inc., for which the court disallowed fees. The vague, imprecise entries submitted by UOSA's
attorneys, experts, and staff do not allow the coun to assess what the work was done for, whether
the time spent was reasonable, to which claims and issues the work related, or even if the work
was for these cases. Fees based on such entries are per se unreasonable and must be disallowed.
Furthennore, UOSA's failure to allocate its costs to eliminate costs for work on nondamages issues makes its claimed costs unreasonable as a matter of law. Assuming, arguendo,
that material.breach damages were stipulated as not being involved in the declaratory judgment
action, that did not eliminate the Joint Venture's pursuit of the separate declaration that UOSA
had materially breached the contract. As Winborne v. Doyle, teaches, in a declaratory judgment
action, a party is entitled to obtain a declaration that a breach has occurred and to then, in a
subseauent suit, seek damages for the breach declared in the prior declaratory judgment action.
Thus, even ifUOSA's contention regarding the stipulation is correct, the only part of the
declaratory judgment that UOSA can claim it was not required to defend was the damages
aspect. The· question of tHe occurrence of a material breach was still in the action and unaffected
by the stipulation. But UOSA has done nothing to allocate its costs between defending against
the occurrence of the material breach (still in the case) and the separate element of damages
(allegedly not in the case). This failure to allocate defeats UOSA's claim as a matter of law.
B.

UOSA's Evidence in Support of its Fees Is Inadmissible. In any Event.

While the Supreme Court in both Seyfarth, Shaw. Fairweather & Geraldson v. Lake
fairfax Seven Limited Partnership, 253 Va. 93,480 S.E.2d 471 (1997), and Tazewell Oil Co .•
Inc. v. United Virginia Bank/Crestar Bank, 243 Va. 94,413 S.E.2d 611 (1992), did hold that
expert testimony was not necessary to establish the reasonableness of attorneys' fees in an
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attorneys' fees application, neither court so held in circumstances similar to the circumstances
present here. In Seyfarth, the court did not even consider the efficacy of affidavits or billing
records-- the mode ofproofUOSA has proffered presently. Rather, the plaintiff in that case
proffered that it would have proven its case, inter alia, with testimony from an attorney and other
testimony concerning "the time and effort that its attorneys expended on the defendants' behalf,
and whether the fees incurred were fees ordinarily charged in similar types of legal
representation." 253 Va. at 97,480 S.E.2d at 473. So in the absence ofUOSA putting on live
testimony, Seyfarth is of absolutely no value to UOSA.
Similarly in Tazewell, the court reasoned that expert testimony w.as not required ''because
of the affidavits [of its attorneys on the subjects of the accuracy of the time billed and
reasonableness of the hourly rates charged] and detailed time records." 243 Va. at 112, 413
S.E:2d at 621. What is left unexplained and was presumably not an issue in Tazewell, however,
is the admissibility of the attorney affidavits, which is a substantial problem for UOSA in the
present case. In this case, UOSA attempts to use Ms. Hostetler's affidavit as expert testimony.
See Watkiss & Campbell t. Foa & Son, 808 P.2d 1061, 1065 (Utah 1991) (improper for party's
counsel to submit an affidavit opining on the unreasonableness of the opposition's attorneys' fees
billings "in the context of an expert witness" and remain as counsel in the case). However,
because neither she nor any of the other present affiants were designated as expert witnesses
concerning attorneys' fees, none of their affidavits are admissible. See Opp. at 33. They are also
hearsay, another dispositive issue not raised in Tazewell. As a result, the application remains
unsubstantiated and must be denied.
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CONCLUSION

In order to recover the $2.9 million that it claims, UOSA has to prove all of its
allegations. Statements of its counsel in legal briefs are not proof, particularly when those briefs
fail to point to any part of the record to support crucial assertions. For all the reasons stated,
UOSA's costs claim must be denied.
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By Counsel
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l

reasonableness of the fees incurred.

2

to determine which kinds of costs are recoverable, which

3

kinds of fees are recoverable, and then it's a question

4

of simply the reasonableness of how much.

(

s

The Court, as it typically does, is in a

6

position to make that determination post-judgment/post-

7

termination of the rest of the proceeding.
THE COURT:

8

•

••

The Court's going

Listen, for purposes of

9

toaay's hearing, the Court is taking the position that

10

we're going to make a ruling on the entitlement of the

ll

attorney fees pursuant to the statute, and secondly, how

12

much, and I'm not going to ·- I'm going to deny the

13

request for a jury.

14

All right.

lS

MR. R.ICHARDSON:

Your Honor, we want t:o

aa we can but it

16

try to keep chis as short and

17

does require the setting of somewhat of a background so

18

we'll know where we are and how we got here.

sim~le

19

As Your Honor is aware, we're dealing with

20

something called "Contract 54, •• which ia the expansion of

21

the Upper Occoquan Sewage Authority wastewater treatment

22

plant.

23

required as

The expansion to 54 million gallons per day was

a result

of anticipated

ADita B.
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1

j urisdic:tions' population growth.

The original contract

2

had an intended or stated required

comp~etion

3

substantial completion time of l,460 days for the

4

5

•

•

.

entirety

Q.~

the

p,r~ject~.

That's an

_eve~ f~ur

date or

year£!.-

As the case developed and the consalidated

6

cases all came together as we were gecting ready for

7

trial, the eumulative delay claims presented -- and this

a

doesn't include in excess of J,OOO days which have been

9

claimed in eases not included in the consolidated cases

10

-- the cumulative number of days included in those cases,

11

the consolidated cases, is 4,728 days.

12

from a cumulative

13

stand~oint

If you look at it

only. that's 13 years.

If you add the intended contract time to

14

the cumulative delay claims asserted by the Joint

15

Venture, we're talking, without considering the

l.6

additional six or seven years that are jncluded in the

17

cases not before the Court, 17 years to build a project

18

that was supposed to take four years.

19

Now, it's understandable why the Joint

20

Venture, in its memoranda, has tried to run away from

21

that cumulative total, the excessive number of olaims

22

they've presented, because we're talking about a statute

23

that's intended to discourage filing excessive,
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1

artificiallY.-inflated claims.
The Joint Venture has gone so far in their

2

3

memoranda ae to tell UOSA co "put up or shut up" on the

4

4,728-day total.

5

cumulative days claimed are taken straight from the Joint

6

venture' s pleadings.

?

create them out of thin air.

8

consolidated cases, adaea up the number of days they've

9

claimea, and that's 4,728.

We didn' t

We ciidn' t. make them up.

We simply went to the

what is made by the

11

That's what we

12

pleadings.

13

prior to trial, there had not been a single amendment to

1.4

those pleadings.

15

point -- even though they had filed an expert designation

16

saying that the delay was only 815 days, they

17

amended the pleadings to reduce what they were claiming.

ha~e

to defend

As of the Notice of

The

Nonsu1t less than a month

pleadings, as they stood at that

We took the deposition of

18

•

The

A party's ease is made by its pleadings.

10

•

We're going to "put up."

~he

n~ver

corporate

~9

designee -- multiple corporate designees -- but Mr.

20

Farooqi testified as the corporate designee on certain

21

specific issues.

22

11

23

identifies particular claims yielding 815 days of delay.

I asked Mr. Farooqi in his deposition,

Ycu have an expert designation or expert report which

Anita B.
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1

Am I correct that the Joint Venture is noe going to

2

attempt to aeeert delay beyond those established by the

3

expe:t?"

4

not commit that there was only the delay designated by

5

the expert.

Mr. Farooqi would not agree to that.

Considering the track record of this case,

6

•

7

as difficult and elusive as

B

specifica~ion

9

taking Mr. Farooqi's deposition testimony into aceount,

i~

has been to get a

of what actually wae being claimed, and

10

UOSA and the Court had no choice but to consider what was

11

pled as what was being defended.

12

what was being defended, without amendment, was 4,728

13

days, and that is UOSA putting it up.

What was being pled a=d

Now, it's understandable.

14

The facts are

lS

ugly for the Joint Venture, but the Joint Venture's

16

caught squarely in the dilemma of its own making.

1?

pled it.

18

They never amended it.

They

That's their problem.

Now, the Joint Venture was· 815 days late

19

in achieving the substantial completion of Subprojecc A.

20

That's all we're ealking about at this point -- the

21

Subproject A portion of the job.

22
23

•

Ke would

When they filed their expert designation
in January of 'this year, the expert of that 815 days
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l
2

a~knowledged

· only

722

that UOSA already had granted 93 days, so

days were in dispute through their.expert as of

3

January 2002.

4

rest of it, their expert was only supporting a maximum of

5

722 days.

The expert report goes on and the expert

6

•

1

identifies different windows in the report.

a

nine windows in his report of specified groups of delay

g

occurrences.

There were

The last one after February 200l is based

10

on claima which are not part of the consolidated cases.

11

They were pled in later cases whieh were not

12

consolidated.

That was 205 days.
So from what we're talking about -- whioh

13
14

the only delay their own expert could support was 517

15

days in the consolidated cases.

16

that any of that Sl7 was appropriate or logitimate or

17

excusable, but that was the best they could do with their

18

own evidence: 517 days.

19

their own expert could only justify l l percent of what

20

they were asking for.

We certainly don'e agree

Of the total 4,728 days claimed,

Now, the unmistakable legislative purpose

21

•

Although they were continuing to plead the

22

of

23

proceeding,

~J.- SEL 1,

which is the statute unc:le:r which

is

\ole'

re

to protect the government from being
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1

presented with artificially-inflated claims and having to

2

unnecessarily incur costs to defend claims that shouldn't

3

be there when they're talking about delays.
From the summary I've just presented, it's

4

s

clear that's exactly

G

Venture has artificially inflated delay claims just to

7

get the number big enough to try to encourage a

a

settlement favorable to them.

9

to avoid that.

The Joint

The purpose of ll-56.2 is

11

find out what it was that really was being claimed.

12

was when discovery was initiated.

13

various

l4

kept saying, awell, it's not really a cumulative delay

15

claim.

16

c;llaiming less than that."

17

~ommunications.

The Joint Venture, in

appearances before the Court,

There's a lot of concurrency in there.

How much?

That

We're

We were not told -- despite

18

numerous motions to compel and rulings saying that we're

1.9

supposed to be told, we were not told how much their

20

expert was going to support until January of this year.

21

And as I noced, the pleadings never were amended to

22

reduce the cumulative amount of the claim.

23

•

we have here.

UOSA started in November of 2000 trying to

10

•

~hat

We went into the Plea in Bar in September.
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l

At that point, we were facing the 4,728 days and damages

2

specified either as $12 million or an unspecified amount

3

on different counts.
Whether under the notice provisions of the

4

5

PUblic Procurement Act cr the notice requirements of the

6

contract, a condition precedent to the validity of any

7

claim for time or money under the Procurement Act is

8

written notice at the time of the occurrence, and that

9

was one of the fundamental purposes of the Plea in Bar

10

•

to address that notice issue.
UOSA introduced its evidence at the Plea

ll

12

in Bar to establish that there had been no notice of any .

13

kina given of a delay damage claim, whether it was for

14

the $10 million, the $12

15

amount, but there had been no notice given.

or the unspecified

The Joint Venture intrcauced no evidence

16

•

mi~licn,

They knew they had a problem.

17

of notice.

lB

if the ease ~ent forward on the evidence presented, their:

19

delay damage claim was going to be dismissed with

20

prejudice.

They knew that

21

What did they do to avoid dismissal with

22

prejudice, knowing that they couldn't make the claim on

23

~he

simple issue of notice?

They stipulated that they

Aniea B. Glover & Associates, Ltd.
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1

really weren't claiming those unspecified de~ay damages.

2

To avoid having.the claim dismissed with prejudice, they

3

stipulated that it wasn't part of the case.
After stipulating that it was not part of

4

•

5

the case and after nonsuiting two counts for·apecific

6

amounts of money in two different case·s .... I think it's

7

1884 71 and Law 190274.

8

two and stipulated that the unspecified delay damages

9

were not being pursued, what did they do?

Exaccly what

10

the statute saya they're not supposed to do:

ll

ccnt~nued

12

a large delay claim for the purpose of trying to force a

13

favorable settlemene.

,lEi

I do stand corrected from one thing we

said in our

~emorandum.

That was, that the

~elay

damage

counts in 188471 and 190274 remained in the case until

~7

Oecember 2001.

18

~ar.

19

claim they generally were presenting.

20

th~y

to assert the claims; they continued to lay oue

14
15

•

Afeer they had nonsuited those

They did nonsuit those at the Plea in

They did not, however, take out the delay damage

If you look at Law 193766, paragraph 20

2l

sets forth a litany of actions on the part of UOSA which

22

are alleged to have delayed the Contractor and alleges

23

specifically that these are unreasonable UOSA-responsible

~ita
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delays which caused the woint Venture damage.

l

Paragraph 20 is ineluded in Count I.

2

3

Coune I states nthese all constitute material breach" for

4

whatever amount of damages they were claiming.

s

very material breach, unspecified delay damage claim they

6

had stipulated they were not pursuing in September was

7

still in the oase.

e
9
... . .

•
....

We go forward on the demurrer in December.

The demurrer is sustained a second time, taking the

10

challenge to the

l.l

case.

11

no damage for delayn clause out of the

They're done twice .
~our

12

days later -- maybe five days,

13

depending on how you

14

answers to interrogatories.

15

they had stipulated weren't in the case in order to avoid

16

dismissal with prejudice in Sepcember all of a sudden are

17

back in their answers to interrogatories to the tune of

18

$56 million in January.

coun~

the days -- they filed their
The material breaoh damages

UOSA had to defend those claims.

Now, having stipulated that the material

19

•

So the

20

breach, unspecified delay damages were out of the case

21

and then continuing to pursue them is patently a false

22

claim.

23

no basis in law or fact or is false.

The language of the statute is a claim that has

Pursuing a claim

Anita B. Glover & Associates, Ltd.
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1

which is not part of the case cannot be considered

2

anything but false.
The Joint Venture is now arguing that UOSA:

3

•

4

is nat entitled to recover the cost of .defending that

5

false claim because we should have made sure beforehand,

6

before incurring the expenses of defense. that they knew

7

they weren't supposed to pursue it.

8

guy who's charged with burglary and he says, nwell, if

9

the homeownex had been more diligent and stopped me

10

before I went through the door, I wouldn't have committed:

ll

the crime. 11

12
13

I've heard that was the

THE COURT:

defense.

l4

15

MR. RICHARDSON:

And I think t:.he results

of that argument are sort of self-evident.

16

I also

it to sort of like fighting ·

c~mpare

17

a forest fire.

1.8

have the blaze under control, it pops up out of the

19

ground someplace else.

20

and it shoots up out of the ground and they have to start :

21

all over.

22
23

•

It's sort of like a

Every time the firefighters think they

It'e burning through the roots

Now, what the Joint Venture wants to do,
they won't let it die.

AD1ta B.
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1

We're supposed to go home and let the fire burn.
We had to continue defending the ease,

2

3

however it was they decided from week to week to present

4

jt.

5

displayed throughout the case to net accept the rulings

6

of the court, to not abide by their own stipulations,

7

which have unnecessarily exacerbated the costs that have

a

been incurred.

It's this propensity that the Joint Venture has

As I stated, continuing to pursue a claim

g

•

10

speeified to not be part of the case in order to avoid

11

its dismissal with prejudice cannot be considered

12

anythin~

13

these proceedings.

14

doesn't happen again.

15

but a false claim.

UOSA asks for a ruling in

We want to make sure that this

Now, part of what brings us to some of the

16

arguments they raise, yoc' 11 recall that when we came in .

17

to argue on the motion in limine or the entry of the

18

order on the motion in limine, the Joint Venture objected

19

to the entry of an order, saying that their nonsuit made

20

the order unnecessary.

i
I

21

•

We knew then that the reason the Joint

22

Venture did not want to have an order entered on the

23

motion in limine was so that they could do exactly what
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1

they're now doing.

2

never made a determination because no order was entered.
What we're asking the Court

3

do is cut

that avenue of discussicn·off for future proceedings,

s

whatever they might be; enter an order stating, one,

6

there has been a determination by che Court ehat the

i

claim for delay damages beyond the $5,170,000 in disputed!

s

liquidated damages has no basis in law or fact.

Two, an order stating that there is a

10

determination that the claim for delay damages beyond the

ll

$5,170,000 in disputed liquidated damages is a false

12

c:laim.

Three: we need to do a little bit of

13
14

correction on our arithmetic.

15

out numbers on a calculator, it's always a scary

16

proposition.

When I sit down and break

We were looking at the 81.4 percent we had

17

18

stated to be the percentage of collectioa and it just

19

didn't seem to be the right numl:Jer,. but tbat.'s the way I

20

21

•

~o

4

9

•

And that is, to argue that the Court

·kept coming up with it.

We

realized yescerday how I was

doing it wrong.

22

I was looking at the total $63 million

23

claim, the $5.million left, and the $58 million taken

& Associates, Ltd.
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i

.;

I was using the $5 million as the numerator of the!

1

away.

2

fraction.

3

percent and I was reading that as the 81.4 percent.

4

correct number, if you use the $58 million removed from

5

the case as the numerator and the $63 million of the

G

total claim, is 91.8 percent.

•

ii

When you look at it correctlY.., it was 8 • l

The

Ii
i
!

What we are asking to include in the order

7

•

I

a

is thac 91.8 percent of the delay damage claim submitted

9

by the Joint Venture not only has no basis in fact or law

10

and not only is false, but that is the amount UOSA is

11

entitled to recover: 91.8 percent of its costs in

12

investigating, analyzing, negotiating, and liquidating

1~

the claims.

Applying that to the costs we've

14

And Ms.

15

presented, that comes out to $3,341,243.85.

16

Hostetler is going to go through those

17

present a little summary that will clarify the numbers,

18

but that's what we' re asking for and that·' s the reason

19

we're asking for it and the reascn we think we're

20

entitled

numb~rs

again and

eo it.

21

THE COURT:

22

Mr. Oumville.

23

MR. OUMVILLE:

Thank you, Mr. Richardson.

Thank you, Judge •
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premature.

3

and talk here.

4

today that-the reason for the

5

argued about was that it wae designed to avoid a

6

dismissal of the material breach claim pursuant to the
Plea in Bar.

•

of the rationale

There is a statement that we've heard
stipula~ion

which is being

Thera's one basic problem with that

8

premises, Judge: When you lock at the Plea in Bar, the

9

material breach claim wasn't challenged.

There's no

10

mention in that Plea in Bar of material breach.

ll

So if the plea itself -- and Mr.

12

Riehardson stands and eays the parties are bound by the

13

pleadings chat they present.

14

raise the challenge to maeerial breach.

15

challenge to other things, lots of other things, but

:!.6

11

17

don't think.

His own pleading dceen't
It raises a

material breach" are words you won't find

~.n

there,. I

Basically, Your Honor, we don't think that

18

~

Let me just go to the

h~art

2

,

•

Your Honor, UOSA'a motion is simply

l

19

this motion should even go forward.

The first place you

20

have to start is the statute under which the motion

21

arises.

22

damages due to the alleged delaying of the Contractor,

23

the public body is entitled to receive a percentage of

It says when you present a claim for costs or

Anita B.
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1

their fees and costs based on that portion of that claim

a

that is found to be without basis in

3

false.
So let's look at whether there's been any

5

determination that any of the dollars thae are allegedly

6

delay damages dollars -- and of course, we dispute that

7

either the liquidated damages which we seek to have paid

a

to us or the material breach damages are delay damages

g

claims -·and

I~ll

discuss that

late~,

but let's look at

the numbers.

The amount of liquidated damages that the

ll

12

Joint Venture

13

consolidaeed cases was $7.2 million.

14

material breach or restitution damages that were sought,

15

that number was $63 million.

l6

sou~ht

before che nonsuit

Now, let's look

~t

i~

these

As far as the

what determination has

17

been made that the Joint Venture is not entitled tc a

18

single dollar of either of those amounts.· First let me

1.9

address the liquidated damages.

20

•

or in fact or

4

10

•

la~

Liquidated damages are $7.2 million.

21

way to show that you're entitled to get that back or

22

receive it in the first place is to show that you're

23

entitled to a time extension of ?20 days.
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Now,

l

has Mr. Richardson told you

He says, the Joint Venture had alive, through

2

today?

3

their expert, a claim for 122 days.

4

further.

s

thac we're seeking over 4,000 days.

In fact, they go

They make what we think is an absurd contention

Now, that is not the case; it never has

6

•

wha~

7

been the case.

That whole presentation was debunked

8

during the Plea in Bar trial

9

resurfaced before a different judge.

bu~

apparently now has
It ignores the

10

whole wide problem -- There were two problems here that

11

lead to this, the evidence is going to show.
Number one: these claims are generated

12
13

based on a project schedule that the contract required

14

you to use.

15

trial, from the beginning, was useless for that purpose.

lG

Nevertheless, the only way the Joint Venture can preserve

~7

its rights is to follow the contractual procedure and use

18

the schedule that the evidence is going to show would

l9

never generate a satisfactory result.

20

generate these numbers.

21

The sohedule, as we saw in the Plea in Bar

It's going to

Secondly, their argument ignores the fact

i·
!
j

22

that you don't stack these days one on the other.

23

are separate events that oeeur, many of them occurring at iI

These 1
I

..;

•

I
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1

the same time so that you might have three or four

2

delaying events occurring during the same time period.

3

You aon't stack those events up and say during the three-

4

month period that occurred, there were four events, and

5

you multiply three times four to get 12.

6

same three months.

i

during that period.

10

•

ll

I

5,000 days, when you analyze it, it falls flat on its

I

face,

I
II

But setting that aside, the point being

12
13

days are being claimed or you use the version that we say

l4

is correct, we're entitled to at least 722 days.

15

single dollar of liquidated damages ie covered by that

16

still-alive claim.

17

are not entitled to any one of those days.

lS

no determination as a consequence that

19

to receive every dollar of that

20

liquidated damages.

21

•

It just happens to be multiple events

So that whole presentation about 4,000 and

8

9

It's all the

There's been no

Every

determinatic~·th~t

we

There's been

we~re

$7-2 ~llion

not entitled

dollars in

I
i

I

Second point, Your Honor.

There has been

22

no determination that the Joint Venture is not entitled

23

to recover even a single dollar of the material breach
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In faet ,. the only finding reduced to an order

l

damages .

2

in this case regarding the validity of ·that.claim was

3

made by Judge Roush in February when she fcund that the

4

material breach damages claim which they sought to strike

5

was, to use her words, a classic use of a declaratory

6

judgment action.

7
B

Now, that's a finding that's been made and
reduced to an order.

9

•

Now, I guess essentially Mr. Richardson is

lO

asking you to somehow, after a nonsuit hae occurred,

l1

reverse and overrule that order that's already been

12

entered.
And frankly, Your Honor, I don't know how

13

14

you enter orders on matters that have been nonsuited as

15

Mr. Richardson is asking you to do today.

16

you can

17

eo you indicates exactly that.

co

~ite j

i1

19

terminated.

20

other than what they -- at least under their argument,

21

they're at tempting to do today.

22

-- I don't think they can do that~

23

•

I

that, .and I think the Sheets case that we

Once there's a nonsuit, the litigation is I

18

..:

I don't think

The Court can take no further action in it
And I' 11 speak to later j·

But in any event, there's been no

1
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l

determination that there was no basis in law or in fact,

2

or that even they can prevail on any,of the claims for

3

either liquidated damages or material breach damages.

4

There has been no order prior to the nonsuit that either

5

dismissed any of those claims, with or without prejudice.!

6

In fact, Your Honor said specifically in ruling -- a

7

ruling which you subeequently said was moot -- that the

e

Joint Venture was entitled to bring the material breach

9

claim.
Your

10

•

1

I
I

it's pretty clear under the

I

11

law of Virginia that in order fer there to be a

12

determination of any cause of action, there has to be an·.I

13

order by the Court either granting the relief requested

l4

15

::nd::i::· f:::h::e::::rn~::::r~ ::::t:::o:: :::i::e::

lEi

the relief requested.

17

not a determination and Sheets makes that perfectly

18

clear.

19

•

Hone~.

I
I

A dismissal

with~ut

prejudice is

In fact, Sheets involved specifically a

20

claim for attorney's fees post-nonsuit, and the Supreme

21

Court said in chat case, as it said over and over, there

22

is no prevailing party in a nonsuit situation.

23

no basis to award attorney's fees or anything else.

~here's
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I

Your Hon~, you have tc look at what the

l

I

1·

I

2

posture of the case is at this point in this litigation.

I

3

Effectively, all UOSA has done is put off Judgment Day.

1

4

It hasn't eliminated a single dollar of damages, and

1

5

that's what the statute's about.

G

damages due to delay, not requests for extensions of time

7

which are unaccompanied by any requests for dollars.

8

effect, all UOSA has done in chis

Ii

It says costs or

In

is gotten a

~ase

1

I

I
(
I

I

9

10

•

continuance of the trial date.

million in getting a continuance of the trial date.
Your Honor, I would submit to you that

l.l

1.2

UOSA hasn't even done as well as the plaintiff who sues

13

for large dollars and ends up getting nominal damages of

14

$1 because they haven't even succeeded in knocking one

15

dollar out of the Joint Venture's claims.

16

analogous exactly to that situation.

u.s. supreme

18

including those from the

19

in particular

20

Bobby, at SOG U.S. 103, decided in 1992.

21

I think it's

And you look at a number of cases,

17

•

Yet, they want $2.9

tha~'s

Court.

of interest called the Farrar vs.

In that case, the plaintiff sued under one

22

of the civil rights statutes, whieh, of course, provides

23

for attorney's fees if you're the prevailing party; but

AD~~a

a. Glover &
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I

j
1

~he plaintiff, after years· of litigation, finally

2

received $1 in nominal damages.
And the

J

plaintiff recovers only nominal damages because of his

I

5

failure to prove an essential element of his claim for

I

6

monetary relief •.• the only reasonable fee is usually no

I

7

fee at all.

9

I

11

I

And Justice O'Connor, in her op1n1on in
the case -- and what I just read to you was from 506 U.S.

10

llS -- Justic:e o•ccib"ilor·!·saY,s
where there is a pyrrhic
..
.

ll

victory for a party, there is no rationale for even

12

considering the seven factors that are talked about in

13

UOSA's brief because the party hasn't accomplished

14

anything.

lS

say. "That party's not entitled to any attorney's fees."

~;~: :',,:;.

j

!I

~....:

You look at the result and you automatically

Now, another case of interest thet

l.6

•

supreme Court says, "When a

4

8

•

u.s.

I
I
I

~t?~ds

17

for the same proposition is Sheppard vs. Riverview

18

Nursing Center, a Fourth Circuit case at

19

l9~6.

20

it was a situation where a party sued under a statute,

I

21

got $1 in nominal damages, and the court said there's no

j

22

reason to award attorney's fees in that situation.

,

23

Judge Wilkinson quotes the trial judge's opinion, which Ij

~232,

decided in

Chief Judge ·wilkinson gave the opinion and, again,
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think is applicable, and here's what the trial judge had
to say on that point.
He said, .11 0n my office wall, there hangs·

al
I

nineteenth century English print entitled The Lawsuit.

j

onel
I

showing two farmers fighting over a stationary cow

pulling her by the horns and the other by the tail

I

This case

while a bewigged barrister happily milks her.

certainly demonstrates nothing much has changed.

The

plaineiff and the defendant are right where they searted,j

I

while the lawyers' pails hold all the milk. "

I

I

As far as the statue of thie caee is

concerned, that's exactly where UOSA stands.
haven't moved the cow one inch.
Joint Venture are still alive.

1

They

All the claims of the

They are being re-brough4

and every single dollar is still in play.

There's simply no

!

dete~~nation

been made

and nothing here that's been determined under this

statute that says any one of those dollars haa no basis
in law or in fact, and it's false.

The statute doesn't

limit itself to say, well, in any particular caee.

It

says there's a claim once it's finally adjudicated, and
there has been no final adjudication.

II

I!
I

I

I

Second, Your Honor,. there's not going to
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l

be any evidence that these damages that are being sought

2

are delay damages in the sense of the word that the

~

statute uses.

4

-damages.

i

i

I!

Certainly liquidated damages are not delay

UOSA says in ita own brief that delay damages

S

are dollars claimed for

6

the project .

~he

cost of an extended period on

Liquidated damages represent dollars that

7

That is, the Contractor does the work1

8

are never paid.

9

which they don't dispute.

It puts the bricks and the

i

•

lp

mortar in the project and then doesn't get paid for it

li

because the Owner is claiming,

12

for liquidated damages."

1~

lf
!

1?

11

I can withhold your money

And it's nc different than if UOSA takes

the position, wListen, under this contract, we can

withhold 5 percent of your earned money to put in our

I

l~

employee pension fund.

l"rl ; f that's contractually

11

wrong, it's wrong, whether you call it liquidated damages1
or money going in a pension fund or whatever you wanted
to call it, but it's not dollars cr damages or costs for

delay.
21
I

The same, Your Honer, applies to the
material breach damages.

23

•

i

OOSA is not going to dispute

and can't dispute thae those dollars represent actual

!
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1

costs thae were required to be expended to build the

2

buildings on this project.

If they want to argue that some portion of

3
4

the material breach damages are costs representing some

5

time factor, they are the plaintiff; they are the party

6

with the burden of proof.

7

is in order to create this fraction that they're trying

a

to create using the statute.

9

•

As far has what the evidence is going to

lO

show, Your Honor -- and the record already shows that if

11

there's any inclination to pursue this claim, at least

12

every penny they claim after the su9posed stipulation in

13

September is not recoverable because they ve done nothing

l4

to mitigate those damages.

1

Clearly there's no reason, if they truly

lS
16

believed that material breach

17

September and stayed out of the case until they get an

lS

interrogatory answer the first of January--

19

reason, if they

20

monies and expending time on a material breach claim

21

between September and January.

22

23

•

They've got to prove what that

~elieveo

w~s

out of the case as of

there~s

no

that, for them to be claiming

And they say in their brief, on page 20
this was their reply memorandum.

~ta

It says,

11

UOSA was
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aware that the

2

stipulated out of the case in September and had to

3

determine how to approach that issue when the claim

4

resurfaced in January."

breach damages had been

Your Honor, their own records that they've

s

•

ma~erial

l

6

submitted -- and presumably they will submit when

7

evidence is taken -- are going to show that during that

8

three-month period, when they allegedly didn't think

g

material breach

~as

in there

and remember, they

~-

10

couldn't be defending against anything they claim was

11

dismissed in the September case or eliminated by a

12

stipulation.

13

$168,000 in attorney's fees alone for those three months

l4

when they claim "we didn't know this delay damages claim

l5

was even in here,n

l.G

l7
18

But you look at their claim: they•ve got

The consultants, during that same time
period, racked up over $200,000.

So what are they doing, spending almost

19

$400,000 during a three-month period when they represent

20

to the Court they thought delay damages, as they want to

21

character them, weren't even in the case?

22

Then, after that, when tney allegedly find
I

23

•

that they're back in by virtue of an interrogatory

j

.!
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l

answer, they file something on the order of 20 motions to

2

co~e~.

3

every Friday on some motion they filed regarding this

4

material breach claim.

5

pleadings, not once in oral argument, not in a

6

not in a phone conversation, not in any form, did they

7

say, "We don't know why we're doing this because it was

8

all stipulated out in September."

9

•

Not once in one of those
let~er,

But then they filed a motion saying chey

10

want -- Look at the title of their motion: "Motion to

ll

Strike Material Breach Damages. 11

And they don't mention

12

I
in that motion one word about a stipula~ion in September j

13

that supposedly removed those very damages from the case.,

14

And what's the excuse for that?

11

0h, we

15

were too busy" is the one they proffer in their papers.

l6

They were too busy to write two or three

17

this lengthy motion that they filed or in any of the

19

other 20 or so that they filed on what obviously ie a

19

very significant poinc?

20

•

You know, we're here in the court virtually

parag~arn5

It's one of two things, Judge.

Either

they're not mitigating, they took no

22

avoid the problem, or they knew all along there was a

23

basis in law and fact because they knew it was never

steps to
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1

stipulated cut.

2

There's no third alternative.

And the question has got to be, if they

3

4

truly believed the stipulation in the Plea in Bar trial,

s

when they never raised material breach in the Plea in

6

Bar, somehow,

7

~hey

8

they decided not to raise it until after they've run that

9

bill up?

removed it from the case, are

Your Honor, as far as the submission of

l.l

any affidavits, we obviously objeot to that.

12

pure hearsay.

13

trial if any of these witnesses who haven't been

14

designated to provide expert testimony on the subject of

15

these bills, offer any opinions about reasonableness or

16

anything else.

17

They're

And we further object and will object in

We think further, Your Honor, when che

18

evidence comes in, it 1 s going to show as a matter of law

19

the fees are unreasonable.

·20

•

neve~heless,

atill entitled to recover the $2.1 million because

10

•

It'e got to be one or the ether.

They have included fees, we

believe, that have nothing to do with material breach

21

damages or any other damages.

They're simply dealing

22

with other issues in the case.

23

partnering those as a part of their claim.

Nevertheless, they are
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When you look at their evidence, to the

1

extent they're going to rely

3

they are, by .and large, a compilation of page after page

4

of vague, nondeseriptive

5

11

6

of what it relates to.

7

documents," what kind of document?

8

memorandum that was spent eight hours on?

records,

such as "prepare case";

No indication

If it's eight hours for

11

review

Was it a two-page

The Court cannot assume reasonableness.

10

Cases are legion saying the party seeking these fees has

11

the obligation to keep their billing records in such a

12

manner that the Court can look at them and determine what

13

the work was for and whether it was reasonable.

14

you' re going to use entries such as ·• review documents,

15

"prepare caee,

lG

indication of what: i.ssues

17

are multiple issues in the case, the Court is not going

lS

to guess or dig through those papers and try to cull out

19

the wheat from the chafe.

20

•

ent~ies

review documents"; "meet with someone."

9

•

upon.t~eir_written

2

11

And if
n

"prepare for trial," without any
you''!"~ l.ookin~

at when there

Your Honor, finally, I think one thing

21

that is probably dispositive of this whole thing, when

22

UOSA responded to these suits, it filed counterclaims in

23

the case -- and if I could hand them up to Your Honor.

I

II
I
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l

THE COURT:

2

Mlt .. CTJMVILLE:

I would just point out

3

these are pleadings of record that I'm going to give to

4

you.
COURT:

Thank you, Mr. Dumville.

5

TilE

6

MR. DUMVILLE:

7

When you leek at chese pleadings, this

Yes,

sir.

a

eounterclaim -- and it talks on the first page about who

9

UOSA is and Contract 54, and you turn over to the second

and in paragraph s, General Condition 91 cf the

10

page

ll

contraot documents provides that an extension of time

12

shall be the sole remedy under the contract for any delay

13

caused by any reason or occurrence; and further, it

14

provides for the recovery of the costs and attorney's

15

fees by UOSA pursuant to the provisions of Section ll-

16

5 6 • 2, Vj.rginia Code, Annntated, in the event a claim for

17

delay damages is asserted by the Joint Venture.

18

"To the extent any portioa of the claim

19

asserted herein by the Joint Venture seeks damages for

lO

delay, the provisions of General condition 91 and

11~

21

56.2, Virginia Code, Annotated, are applicable."

That's

22

what paragraph 5 says.

23

•

Sure.

And in the prayer far relief: "Wherefore,

I
1

~~a
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1

in consideration of the foregoing Upper occoquan Sewage

2

Authority, by counsel, moves this court to make an award
of attorney's fees and costs as provided by General

4

Condition 91 and Section ll-5&.2, Virginia Code,

5

Annotated, to the extent the claims asserted herein by

6

the Joint Venture include damages for delay. 11
Now, they made that as an affirmative

7

•

•

8

elaim in the counterclaim, and these, according to the

9

certificates of service •• They may not have those on

10

there but they were filed early in the litigation.

ll

here shows 26 December, 2000 .

12

One

These counterclaims stayed in play until

13

September 28, 2001, when UOSA nonsuited the

l4

counterclaims.

15

copy of the nonsuit order.

And if I could approach and give you a

lEi

THE COURT:

17

MR. !lUMVILLE:

Okay.
And, Your Honor, they

l8

asserted these claims as a counterclaim and then they

19

nonsuited them.

20

that allows a party to file a counterclaim, nonsuit it,

21

and then bring that counterelaim baek aa a motion,

22

because if you can do that, then I think we can file a

23

motion asking·to bring back our material breach case or

And I know of no procedure in Virginia

Anita B. Glover &
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l

any·other claim that somebody nonsuited along the way.
They say in their brief, in passing, that,

2

3

noh.

Well, we raised it in our Answer."
Well, Your Honor, asking for an

4

5

affirmative relief in an Answer is the same thing as

6

asserting

7

in a oounterclaim and then they nonsuited it, and now

a

they're trying to bring baek a nonsuiced action without

9

even re-filing it.

a

counterclaim.

It further points out, Your Honor, that

10

•

ll

they truly believed when they filed that -- and I assume

12

in good faith -- that this was a new cause of action

l3

under the statute, and

14

statute provides for a liability that never existed under

15

the common law.

I

think that's right, because the

And it's more than just attorney's fees.

16

17

Ie's very clear from what they•re seeking here they want

18

expert fees.

19

manner of damages.

20

party-at-the-end-of-the-case statute.

21

•

But here they spelled it out

They want in-house staff-time fees, all
So it' e beyond just a prevailing-

They filed it as a cause of action.

22

nonsuited it.

23

certainly

~e

If the counterclaim had stayed in,

would've been entitled, number one, to

Anita B. Glover & Associates- Ltd.
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1

discovery, which we requested but were not able to have,

2

and number two, clearly we would be entitled to.have a

3

jury trial.

But I think the bottom line is. Your

4

•

5

Honor, with all the difficult·issues ·tha.t are going to be

6

involved in this proceeding -- and Your Honor is

7

proceeding under a statute that's never been interpreted

8

by any court that we

9

Honor haa to even wrestle with these issues because they

10

made the claim; they nonsuited it; there's no way in the

ll

world that they ean now bring it back in the posture that

12

they're trying to.

And fer that reason, Your Honor, and the

13
14

reasons I've already atated, I move that their motion be

15

denied

16

leave the courtroom.

su~~arily

right now and

17

Thank you.

18

THE COURT:

19
20

21

••

could find -- there's no reason Your

tha~

Okay.

we be allowed to

The Coux-t' s going to

defer any ruling on that matter.
Good morning, Your Honor.

MS • .ALLEN:

We'd like to call Sally Hostetler.

22

THE COURT:

23

MR. LUCHINI:

All right.

Your Honor, before

..

~~~a

B.

G1ove~
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1

proceeding with Ms. Hostetler, if I might interpose an

2

objection that if Ms. Hostetler is going to give any

3

opinion testimony regarding the reasonableness of

~

attorney's fees in any fashion, we object as she's not

5

been designated as an expert witness in this case.
THE COURT:

6

7

I'm not sure what she's going

to testify.

8

Do you want to respond to that?

9

MS. ALLEN:

Yes, Your Honor.

The Joint Venture concedes actually in its

10
ll

surrebuttal motion that expert testimony is simply not

12

necessary to establish reasonableness of attorney's fees.

13

They set forth that, and it's pursuant to Seyfarth.

14

We've argued that extensively-in both ou:r- initial motion

15

and our reply.

16

require that expert testimony be established for the

17

purpose of establishing reasonableness of attorney's

18

fees.

MR. LUCHINI :

19
20

21

And the Supreme Court simply does not

Your Honor, i:!: I might --

respond.
I think nowhere do we concede that expert
necessar~

22

testimony is not

to establish reasonableness of

23

attorney's fees and we object to Ms. Hostetler's

Anita B. G1over & Associates, Ltd.
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1

testimony as an expert witness.
THE COURT:

2

Okay.

3

that objection at this time.

4

Whereupon,

I'm going to overrule

SALLY ANN HOSTETLER,. ESQ.,

5

6

the witness herein, having been called as a witness by

7

counsel for Defendant Upper Occoquan Sewage Authority and

8

having been first duly sworn by the Clerk of Court, was

9

examined and testified as follows:

10

DIRECT EXAMINATION

11

BY MS. ALLEN:

12

13

Q

Could you please state your name and

address.
A

Sally Hostetler, and I live at 3123 German

16

Q

And where are you employed, Ms. ·Hostetler?

17

A

I'm a shareholder at the law firm of Odin,

14

15

18
19
20

Lane.

Feldman & Pittleman.
Q

Have you read and reviewed the statements

made in your affidavit and the exhibits attached thereto?

have.

21

A

I

22

Q

And do you have your affidavit there in

23

front of you?

Anita B. Glover & Associates, Ltd.
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It should be in the first binder, Volume

1
2

1.

4

And yes, I do have it in front of me.

5

Okay.

Q

Are there any changes or errors

6

your affidavit or the exhibits attached

7

affidavit?
A

8

9

~o

i~

that

On page 2 of my affidavit, in

Yes.

pa:::-agraph 10, there's a statement, "All OF&P lawye:::-s

10

working for UOSA had his or her =ates capped at $170 per

11

hour through Ap::-il of 2000," and that should be "June of

12

2000:

13

hourly increase effective July 1, 2000.

14

should be "June.

15

11

Q

because ycc see the next

Okay.

&~d

17

fo=~h

18

testified in that affidavit?

20

-refe=s to the
So the "April"

other than that

if

I

sent~ncP.

11

16

19

clarifica~ion,

we:::-e to ask you today on each of those issues set
in your affidavit, would you respond as you have

A

Yes, I would.
MS. ALLEN:

Your Honor, at this time, I

21

would like to move in the affidavit of Sally Ann

22

Hostetler and the

23

)

I believe it's Exhibit 9 to Volume 1 of 2.

A

3

e~~ibits

thereto.

MR. LUCHINI:

Objection, Your Honor.

Anita B. Glover & Associates, Ltd.
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It contains opinion testimony of a witness

l

hearsay.

2

that's not been designated as an expert.

3

THE COURT:

Objection overruled.

{The document referred

~o

was

5

marked for identification as

6

Defendant Exhibit No. 9 and

7

received in evidence.)

8
9

(Resuming)

BY t-!S . ALLEN :
Q

Ms. Hostetler, I want to ask you about the
maintai~ed

by Odin, Feldman &

10

bills produced and

ll

Pittleman, and specifically I want to discuss the

12

substance of those bills.

13

the bills, when you use the language ''review

14

documentation," what that language :::-efe::-s to.

15

A

16

Cnuld you please

descr~be

in

"Review documentation" is a code
~~.

LUCHINI:

Excuse me, Your Honor.

I

17

would interpose an objection here.

18

what Ms. Hostetler does when she puts it in the bill, or

19

some other

20

question.
THE

21
22
23

wi~ness?

!s she talking about

Because it was unclear from che .

COURT~

Ms. Allen, do you want to

respond?
MS. ALLEN:

An~ta

Certainly.

B. Glover & Associates, Ltd.
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1

The foundation is set forth in her

2

affidavit, which sets forth that she is the billing

3

atto~ney;

~

billing them, and that she re-reviewed them prior to

5

submitting this application for costs.

that she reviewed these documents prior to

So the

6

fo~,dation

is laid in that the

7

nreview documentation" refers to her time entries as well

8

as .anv
time entries !or "review documentation"
. other
.

9

contained in those bills.

10

Well. that wasn't what I

LUC~INI:

MR.

ll

understood the question to be.

12

generally what that entry means.

13

what Ms. Hostetler put on her entry, but as to the other

14

witnesses, there's no foundation.
COURT:

Th~

16

3Y MS. ALLEN:

18

Q

(Resuming}

Ms. Hostetler, are you in fact the billing

attorney for Odin Feldman's bills to UOSA?

19

A

Yes, 1 am.

20

Q

Okay.

21

month?

22

A

23

I have no objection to

Okay.

15

17

I thought she was asking

I

And do you review the bills every

review them for accuracy and

reasonableness, and make any adjustments that are needed

Anita B. Glover & Associates, Ltd .
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l

before they are submitted to UOSA.

2

3

Q

And do you have personal knowledge of

wha~

the items contained in those bills refer to?

4

A

Yes, I do.

A."'ld if I have quest ions'·

5

before it's billed out I will follow through with an

6

attorney to see i f

7

information contained on the report is accurate and if

a

it's

or the biller, to see if

th~

rea~onable.

Q

And have you in fact done that in this

A

I have.

"'

"
..........

13

A

I have.

14

Q

All right.

9

10
11

, ..,

case?

'lo(

~--::..._ ................. ~-;_._ __
..........
.~
"'-"'""-' ... ..:..~-....,.-..,:,,

~,d

..........
........... ,-1
_ .....

·J-...·-··

--··""
_,_.J;

could you please describe

15

in that. context what the te:rm "review documentation"

16

refers to.

17

A

Yes.

~'~Review

LUC~INI:

18

MR.

19

TEE COURT:

20

documentation 11
Sam~

Okay.

--

objection, Your Honor.

Do you want to just

make that an ongoing objection?

21

MR. LUCHINI:

22

THE COURT:

23

MR. LUCHINI:

Yes, sir.
Okay.

And just for the record, the

. ,.. ,. ... -

Anita B. Glover & Aseociates, Ltd .
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1

objection is, if she's testifying as to what she means

2

when she records the entry, that's fine.

3

~estifying

4

entry, I object.

If she's

to what others mean when they record the

respond to

THE COURT:

Do you want to

7

MS. ALLEN:

Yes, Your

8

The shopbook rule allows someone who

5
6

9

that?
Hone~.

maintains the records to come in and testify as

~o

that

10

and that's an exception to the hearsay rule.

11

testified that she's the billing attorney.

12

matter of necessity -- and

13

consider, and the Supreme Court has considered, the fact

14

that you don't need to have each and every person come in

15

a~d

16

practical result is that Ms. Hostetler is qualified and

17

has the personal

lB

information.

testify if

~,owledge

THE COURT:
20

23

would result.

And the

to testify to this

Objection overruled.

Go

ahead.

BY MS.

21
22

And out of a

fact, the Court will

~n

inconvenie~ce

She's

Q

ALL~:

(Resuming)

And if you could please now answer the

question with regard to what "review documentation ..

Anita

~.

Glove= & Associates, Ltd.
, nc..,.,

•·"--~

j4297- NN\

.......·.

DIRECT EX.-\l\11NATION OF: SALLY HOSTETLE

,

so

l

2

refers to.
A

"Review documentation 11 was used by the

3

contract attorneys, the paralegals, as well as the

4

attorneys -- those feu= of us in this courtroom -- who

5

worked on this case.

6

The bulk of that "review documentation"

7

relates to the discovery

We essentially

a

empfoyed. two contract attorneys, Chris Doerr and Lac=en

9

Camilli, whose time was passed through onto these

p~oceas.

~ills,

10

and r was the person who designated the "review

ll

documentation 11 was how it would show up on these bills.

12

What they essentially did was spend approximately

13

months in =eviewing and analyzing the

14

submitted by.the Joint Venture.

15

When

UOS~

te~

docurne~taticn

asked certain

i~terrogato~:es

to

16

delineate the specific claims -- the notice claims; the

17

delay claiws of the Joint Venture

19

response was to say,

19

documentation" -- and that's all the documentation of·

20

each of the joint venturers --

21

through all that documentation to find the claims ar.d the

22

files that are relevant to these particular proceedings.

23

~~we' ~e

the Joint Ventu=e's

going to give· you all of our

11

and you have to go

So we had to gear-up;

hi~e

outside people

Anita B. Glover & Associates.
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l

co go through that discovery process.

2

I think there was about ten months -- I

3

know there was ten months that several attorneys and·

4

contract attorneys and paralegals spent

5

Hill trailer going through all of -- First of all, we

6

went through Blake's documents, and then we had to go

7

through Poole & Kent's documents; then we had to go

a

through Blake's home office documents, and then we had to

9

go through Poole & Kent's home office documents, for

li~erally

at the

10

which, for the first several months, chere was never any

11

key given towards the correlation of all chose, if it

12

makes any sense.

13

In other words, there might be -- For ·

14

example, Work Order 188 might be at issue in the case.

15

Blake might call that File 231.

16

it File 1792.

17

maintain those records in the same effort.

18

Poole &

Ke~t

might call

The home office might or might not

So the "review documentation" was the·

19 .

massive discovery effort that UOSA undertook,. through its

20

counse.l, to collect all of that info:::-mation, det.ermine

21

and analyze it, and index, and put it in some sort of

22

fashion that it could then be used by the more senior

23

attorneys working on the case.

Anita B. Glover & Associates, Ltd.
10521 West Drive
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l

You. referred to the home offices of both

Q

2

of the venturers.

3

attorneys review the documentation produced by the home

4

offices?

5

Where did these attorneys and

They actually physically went

A

~o

cont~acc

the Blake

6

home offices in Washington, D.C., and the Poole&· Kent

7

home office is in Baltimore.

B

attorneys and staff would make the determination to. copy

9

documentation.

And then those contract

All of that was then copied -- actually,

10

we would get a copy and the Joint Venture would get two

11

copies of everything -- and then we would bring it back

12

to

13

of analysis of trying to organize it in acme fashion so

14

that it made sense.

lS

Od~n,

Feldman & Pittleman and then engage in some sort

Q

What was the format of these documents in

16.

the sense of were they all paper documents?

17

other formats in which information was produced by the

18

Joint Venture?

19

A

Were there

We reviewed and copied approximately a

20

million paper documents -- a million pages, sireple pages

21

-- which were then put into binders.

22
23

And in addition, there was a lot of

electronic data.

There are approximately a hundred CDs

Anita B. Glover &
~0521

Asaocia~es,
We~t Dr~vo

\4297- QQ\

Ltd.

DIH.ECT EXAMINATION OF: SALLY HOSTETLEI

..
53

1

that had electronic data that was turned over to us.

2

There were numerous disks of schedules.

3

of

4

Poole & Kent, Blake's heme office, and Poole & Kent's

5

home office, we got information.

6

electron~c

Q

data turned over to us.

There was a lot
Both from Blake,

And did the attorneys and the staff at

7

Odin, Feldman & Pittleman undertake any efforts -- any

8

unique efforts or e!forts other than simply flipping the

9

pages of documents to review this electronic information?

10

A

Yes.

We actually had to engage an outside

11

company by the name of FIOS to assist us in being able to

12

read and understand the information.

13

the information for ·us

1~

the lawyers to go through

,-=»

go through and analyze it and determine whether any of it

l6

was of importance and could be useful in the case.

i~

They actually ?Ut

a format that then
a~d

permit~ed

the contract attorneys to

And that's just on our =eview of the

17

~oint

18

Venture's documents.

19

was reviewing UOSA's documents; CH2M Hill's documents;

20

Wa=ner's documents.

21

both sides.

22
23

At the same time, the Joint Venture

So it was a reciprocal process on

So at the same time that we were reviewing

theirs, they were reviewing ours.

And obviously in

Anita B. Glover & Associates, Ltd.
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1

reviewing UOSA's documencs, we had to engage in some

2

extensive privilege-related exercises, particularly with

3

respect to UOSA's e-mails.

4

Q

You referred to tempo=ary assistance.

5

Odin Feldman pass along the costs of hiring temporary

6

assistance to UOSA?

7

A

We did with some.

Did

I mentioned Chris Doerr

B

and Lauren Camilli, who were contract attorrieys thac we

9

hired specifically to do this and billed them out.
fi~

engaged some contract data

10

In addition co that, the

11

encry-type

12

th=ough to UOSA, pe= se, because included in

13

hourly rate ought t:o be not only the attorney'·s · wo=k but,

14

as well, it ought to be

perso~-~el.

We did not pass that cost di=ectly

so~e

someo~e·s

administ=ative work as well.

So that wasn't a direct pass-through,

15
16

although it effectively was passed through by actually

17

the billing rates.

18

19
20

Q

Jl..nd is that value reflect.e"d in EYJlibit B

· to your affidavit?
A

Yes.

I think it's a little over $80,000.

21

My copy does not have an Exhibit B.

22

MS. ALLEN:

23

Does the Court's copy have

Exhibit B attached to Ms. Hostetler's affidavit?

Anita B. Glover & Associates, Ltd.
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1

happy to pass it up if not.

MS. HOSTETLER:

2

3

For some reason, this does

not.

4

THE COURT:

Where is the affidavit?

5

MS. ALLEN:

Should be attached as Exhibit

6

B at the very end of the exhibits a:tached to Ms.

7

Hostetler's affidavit.

8

not:.
MS. HOSTETLER!

9

MS. ALLEN:

10
11

I'll be happy to pass it up if

Which is

EY-~ib~t

8 to t.he

cost

application.

12

MR. LUCHINI:

13

MS. ALLEN:

14

MR. LUCHINI:

15

It's Exhibit 8.

Can we see it first?
I'm sor::y.

Your

HC:-10!:",

we object.

We've never seen this be=ore.

16

MS. ALLEN:

It was identified as

It was

17

with the affidavit.

18

forwarding it -- However, UOSA simply is not claiming

19

compensation for these costs.

20

that these were costs actually incur=ed by Odin, Feldman

2~

& Pittleman which were not passed th=ough to UOSA.

22
23

If there was an omission in

MR. LUCHINI:
Your Honor?

We're simply reflecting

Then what's the relevance,

We're going through a lot of exercise· for no

Anita B. Glover & Associates, Ltd.
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l

real relevance whatsoever.

MS. ALLEN:

2

3

The relevance is certainly

reasonableness, Your Honor.

4

THE COURT:

I'm going to overrule it.

5

MS. ALLEN:

Thank you.

6

And does the Court have a copy?

7

I '"11 be

happy to pass it up.

a

THE COURT:

We can't seem to put our hands

10

MS. ALLEN:

9, rather.

11

Exhibit 9.

I apologize.

12

BY MS. ALLEN:

9

13

on it.

Q

(Resuming)

And you mentioned that, in fact, you did

14

pass through the rates of Lauren Camilli and Christopher

15

Doer~.

16

rather, charge UOSA for their services?

What rate did you charge -- or did Odin Feldman,

17

A

$60 per hour for each of those attorneys.

18

Q

And they a:-e licensed att.o"rneys in the

19

state of Virginia?

20

A

Yes.

21

Q

Let's move next to the redaction issue.

22

Did you personally redact the bills

23

to UOSA's cost application?

An~ta

whic~

were attached

B. Glover & Associates, Ltd.
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I did.

l

2

And how much of the total

Q

amo~,t

that UOSA

3

is claiming here in its cost application, percentagewise,.

4

did you redact?

5

There are two portions to the redaction.

A

6

The portion that has been redacted, for which we are

7

s~ill

8

~he

9

There are also redactions that I removed that were not

10

. total. amount of Odin, Feldman & Pittleman's. fees.

related to the delay claims in these consolidated cases.

ll

12

claiming compensation, is less than 5 percent of

In

Q

category of items would those

reductions fall into?

o~her

13

w~at

The =edactions -- and that's where the

A

1~

black lines show he=e that go all the way across.

15

e:<ample, if there was an answer done in one of the later-

16

filed cases, then I would have taken that entire dollar

17

a~ount

18

Eerlie case which we tried in December oi the NLP case,

19

those are the non-consolidated cases, and I just went

20

back and ensured that all of those

21

bill before we calculated the totals.

22
23

Q
ve~

out.

For

Or if it was a matter that related to the

~ere

removed from the

So for example, if you could turn co the

first bill, which is -- the first page of that bill,

An~ta

B. Glover & Associates, Ltd.
10521 West Drive
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1

which is dated July 24, 2000, and those first redactions,

2

are those redactions for claims not related to these

3

consolidated cases?

4

A

5

issue.

6

If it was something that was related to

Q

7

these consolidated cases, what was the criteria which you

8

used to redact?

9

The only thing that I

A

~edacted

is if the

10

actual text of the work would show some sort of legal

11

strategy of the !irm.

12

redactions are in the very last bill, which showed our

13

legal scrategy as we were getting ready to go to trial.

14

Almost -- Probably half of those

You've mentioned that you pulled

Q
we~e

15

out that

16

Does that also include the Berlie trial?

17

18

•

Or something that was unrelated to a delay

A

thi~gs

not related to these consolidated cases.

Both. the Berlie and NLP cases, which were

not consolidated.

19

Q

Okay.

20

A

A."'ld I also pulled out anything that

21

related specifically to claims administ=ation.

22

separate nurnbe= to track that.

23

there was anything in here that could have been construed

But to the extent that

Anita B. G1over &
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1

to be just claims

2

well.

3
4

0

admin~stration,

I pulled it out as

How did you deal with the cost claim that

has been set forth in these consolidated cases?

5

A

Well, in looking at the statute, I made a

6

determination of really the numerator and the

7

denominator.
For the denominator,

8

9

starti~g
~otal

which, according to the statute, is the

delay

10

claim, I took that figure from -- I believe it's

11

2, which were the

12

t~e

13

of their claim.

14

Joint Venture's Supplemental Responses to

15

!~terrogatories

16

damages.

ans~ers

Joint Venture where
~,d

to

th~y

inter~ogatories

EY-~ibit

p=ovided by

delineated the total anount

I went to page -- These are the
Defe~da~t's

No. 1 and 4, where they.se: forth their

And I went to page 6 of

17

~hat,

with

document and

18

that lists the

19

paragraph, it also talks about them claiming another

20

$169,000 for Blake bond costs and $67,000 for gross

2,1

receipts tax.

22

the total delay claim of $63 million --

23

to~al

of $63,258,497.

tha~

And in the next

So I added that together to come up with

MR. LUCHINI:

An~~a

Your Hone=, I'm going to

B. Glover & Associates, Ltd.
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1

interpose an objection to the extent Ms. Hostetler is

2

testifying what is a delay claim.

3

which she has any basis to make that statement.
T~~

4

5

COURT:

That is not a matter

Do you want to respond to the

objection?

MS. ALLEN:

6

Your Honor, Ms.

Hostetle~'s

7

testifying as to how she personally calculated the amount

B

that we're

clai~~ng

in our cost application.

THE COURT:

9

10

Overruled.

MS. HOSTETLER:

So ! added Lhat up and

11

came up with -- as the denominator, is $63,494,497 that

12

was designated as the total delay

13

the statute.

clai~

for purposes of

For the numerator, then -- because ! had

14

15

to compare the total delay claim to the claims that were

16

determined to be false or determined net to have any

17

basis in law or fact, which would be my

18

nume~a~or.

So for that, I went to the total delay
t~e no~suit.

19

claim that was remaining at Lhe time of

20

that would also be represented by the answers to

21

interrogato=ies put forth by the Joint Venture.
~~d

22
23

report

~hich

And

I think that is in Mr. Evans Ba=ba's

was attached to their answers to

A.~i~a

B. Glover & Associates, Ltd.
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1

interrogatories that are found as Exhibit 1.

2

report is attached as Exhibit 8 and it was revised over

3

time.
MS. ALLEN:

Mr. Barba's

Your Honor, at this time,. I'd

a, which are --

5

like to move in Exhibits 1, 2, and

6

8 are the presentation of Mr. Evans Ba=ba's report, as

7

attached to the pleading filed by the Joint· Venture,

8

EY~~bit ~

9

by the Joint Venture.

~~d

is the supplemental discovery responses filed

M=. Luchini.

10

THE COURT:

11

You said 1, 2, and 87

12

MS. ALLEN:

13

MR. LUCHINI:

14

1 and

1, 2, and 6.

Yea, You=

Ho~or.

Excuse me, Your Honor,

j~st

to make su=e.

15

THE COURT:

16

MR. LUCHINI:

1/

,..,.. .....

18

MR. LUCHINI:

J.r1!:.

Su::e.

No objection, Judge.

Okay.

COURT:

I'm sorry, Your Honor.

19

could, I do object to Exhibit

20

it clear.

No, I don't

We receive them.

--

objec~.

I'm sorry.

If I

Now I've got

l, 2, and 8.

2.1

(The documents referred to were

22

marked for identification as

23

Defendant Exhibit Nos. 1, 2, and

Anita B. Glover & Assoc~ates, Ltd.
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a,

l.

BY MS. ALLEN:

2

3

4

and received in evidence.)
(Resuming)

Could you please describe where you got

Q

the numbers to calculate the numerator.

5

Okay.

A

So if you look at Exhibit B, really

6

the last two pages of Exhibit 8 summarize M::-. Barba's

7

opinion regarding delay in this case.

8

pag~

9

additional 722 calendar days of time extension."

10

So it was 722 daya.that Mr. Barba

And on the·last

it .says, ''The Joint Venture should be g::-anted an

But if you look back at the page before,

11

testified to.

12

page 52 of Exhibit 8, that shows that time f::-ame No. 9

13

begins in February 27, '01, and runs th::-ough September

14

20,

15

Building G,

16

claims after that February 27,

17

'01, and refers
11

to "Delays Re.

Co~plet.io:1

of Work i:1

In these consolidated cases, there are no
'01.

So pursuant to the ruling that the Court

18

made on the motions in limine that the later-filed cases

~9

were not going to be heard, I then deducted what

20

Barba determined to be 205 days of delay from his total

21

days of delay of 722, to arrive at a total delay claim of

22

517 days that, at the time of the nonsuit, had the case

23

gone forward, would have been the maximum the Joint

~-
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1

Venture could have prevailed upon.

2

day of damages, that's $5,170,000.

3

Q

And at $10,000 per

Is this time frame that you're referring

4

to -- February 27th, '01, through September 20th, '01 --

5

to the left of that, is that what has been referred to

6

throughout this case as ••window 9"?

7

A

Actually, there's one more step I need to·

8
9

Yes.

do to calc;ulate that numerator.

·r took the total delay

10

claim of the $63,494,497, subtracted out the remaining

ll

claim of $5,170,000, and that came to $58,324,497 of

12

delay claim that, by my calculation, was false or

13

determined .to have no basis in law or fact.

14

million figure became the numerator.

15

Q

I

So that $58

have a summary of the process that you

16

just went through.

17

that sheet there, Ms. Hostetler, which has been ma=ked as

18

Exhibit 17, accurately reflect the proces·s that you

19

walked the Court through?

20

A

Does that calculation reflected on

It does.

ju~t

And then it actually calculates

2f

the ratio of the $50,324,497, divided by $63,494,497, at

22

91. 8 percent.

23

MS. ALLEN:

I'd like to move the admission

Anita B. Glover & Associates, Ltd.
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l

of Exhibit 17 at this time.
MR. DUMVILLE:

Object, Your Honor.

This

3

has not been presented in any of the affidavits or in the

4

documentation before and is simply a summary.

5

testimony speaks for itself.

The

THE CQURT:

Do you want to respond·to the

8

MS. ALLEN:

Certainly, Your Honor.

9

We're happy for that to be a demonstrative

6

7

objection?

However, I think Ms. Hostetle='s testimony

10

exhibit.

11

today certainly has tracked that information to the T.

!.2

13

for that purpose.

Go ahead.

14

(The document referred to was

15

ma=ked for identification as

16

Defendant Exhibit No. 17 and

17

received in evidence.)

18
19

EY MS.

Q

~.LLEN:

All right.

(Resuming) .

The total percentage that you
pe~cent.

20

reach at the bottom of your calculation is 91.8

21

Could you please explain to the Court why that number is

22

different than what's presented in the

23

A

Yes.

cos~

application.

The cost application -- What I did

Anita B. Glover & Associates, Ltd.
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1

was take the $5,170,000 and divide it by the tocal claim

2

of $63,494,000, and that comes up with .00814, which I

3

looked at· and said that's 81.4 percent.

4

wrong.

5

6
7
8

It's just wrong.

Okay.

Q

11

It's really the reciprocal.

So again, what is the correct

percentage that should be applied?
It's 91.8 percent, which means the 8.14

A

percent,

~hich

9
10

It was just

was ·what was left in the case.
I had a bad math day.
How long have you been an attorney, Ms.

Q
Hoste~ler?

12

A

.>.lmost 20 years.

13

Q

How many years have you been practicing in

14

the Northern Vi=ginia area?

15

A

Almost 20 years.

16

Q

Okay.

17

Have you provided commercial

litigation services throughout that time?'

18

A

I have.

19

Q

And are you

~~owledgeable

about

~ates

20

charged by other attorneys in the region when providing

21

comparable

ser~ices?

am.

22

A

I

23

Q

Okay.

Based upon your knowledge of the

Anita B. G1over & Associates, Ltd.
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1

legal industry, are the charges Odin, Feldman & Pittleman

2

billed to and received from UOSA in this case reasonable

3

for the effort required?

4

A

They are.
MR. LUCHINI:

5

Objection, Your Honor.

6

Asking for an opinion.

7

designated as an expert co testify in this case.
TEE COURT:

8

9

This witness has not been

All right.

Ms. Allen, do you

want to respond to the objection?

10

~~.

11

For the same reasons that we argued

ALLEN:

Yes, Your Honor.

12

earli~-:-,

13

testimony is not required.

14

this court -- the Fairfax court rules --

15

carrying on this proceeding at the close of the trial and

16

that is how we're proceeding here today.

citing Seyia=-t'h ..

COURT:

1'=3-Z~well:

18

BY MS. ALLEN:

20

~X?~~'=

~~ticipate

Objection overruled.

Th~

Q

Mullins,

Furthermore, the rules of

17

19

~nd

{Resuming) .

And did UOSA pay all bills accounted for

in this cost: application?

21

A

Yes, they have.

22

Q

If you can go back to the Plea in Bar very

23

brie!:ly, did you participate in the Plea in Bar7
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did.

1

A

I

2

Q

Okay.

And at the Plea in Bar, did UOSA

3

raise a challenge to the claims of manipulation of

4

schedule set forth by the Joint Venture?
MR. LUCHINI:

5

I'm going to object to that,

6

Your Honor.

I'm going to object to that.

The record

7

speaks for itself, and the record will be very clear·

8

exa~tly

what they raised and what they didn't.
MS. ALLEN:

9

Your Honor, during opening

10

argument, Mr. Dumville got up here and argued before the

11

Court that UOSA did not raise the issues of manipulation

12

of schedule and

13

set forth at the Plea in Bar.

14

to present testimony to the contrary.

unspec~fied

MR. LUCHINI:

16

We're certainly entitled

Mr. Luchini.

COURT:

15

damages in their challenges

What Mr. Dumville said--

17

and very clearly -- is there was no raising at the Plea

18

in Bar about material breach, and that was what Mr.

19

Dumville said.

20

that was not raised in the Plea in Bar.

2l

state that.

And the record will be very clear

The record will

Objection sustained.

22

THE COURT:

23

BY MS. ALLEN:

{Resuming}
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1

Q

Okay.

When you were answering my question

2

earlier about the reasonableness of fees and whether or

3

not UOSA's fees -- or, rather, Odin Feldman's fees

4

charged to and paid by UOSA in this case were reasonable,

5

I just want to clarify you= answer for the record in case

6

it was not heard over the objection.

7

A

8

reasonable.

9

Q

The answer is "yes, .. I do believe they are

Is that based upon your experience as a

10

commercial litigator in the Northe=n Virginia area for

11

over 20 ye·ars?

12

A

Yes.

And based upon rates that Odin,

13

Feldman & Pittleman charges to other clients.

14

than -- significantly less than what we charge to other

15

clients.

16

17
18

19
20

MS. ALLEN:

It's less

No further questions at this

time, You:::- Honor.
THE COURT:

This might be a good time for

us to take a ten-minute recess.
(Ms. Hostetler stood aside._)

2~

(A brief recess was taken.)

22

THE COURT:

23

MR. LUCHINI:

Go ahead.
Thank you, Judge.
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1

I cannot tell .you that.

A
eff~rt,

as obviously

att~rneys

There was a ten•

2

month

from your firm were

3

also in the trailer doing the comparable work on the

4

other side.

5

Q

Now, Ms. Hostetler, I assume it's correct

6

because it's been said a couple times.that UOSA's

7

position is that when it walked out of the Plea in Bar in

8

September of '01, that it knew material breach damages

9

had been stipulated out of the case.

10

A

That's true.

11

Q

Okay.

12

P

And that essentially that claim was

gone for material breach.

13

A

It kept reappearing.

14

Q

As of September of '01?

~

!

A

15
16

That's true.

All those unspecified

~

damages relating to material breach were gone.

17

Q

~

And is it correct, Ms. Hostetler, that,

18

thereafter, until the motion in limine was filed with

19

regard to damages, there was never a pleading submitted

20

by your firm to the Court identifying that position?

21

A

Identifying to the c.ourt --

22

Q

That material breach damages had been

23

~

stipulated out of the case.
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1

It was a fact.

A

It had been stipulated

2

out.

It was brought back by virtue of the amended

3

pleading, which was dismissed -- or the demurrer was

4

sustained, and then it was brought back again in January

5

with those material breach damages.

6

Q

Ms. Hostetler, please answer my question.

7

A

I do not know what --

8

Q

At any time after September and the Plea

9

in Bar, prior to filing the motion in limine regarding

10

damages, did Odin, Feldman & Pittleman, in any pleading

11

filed with the Court, tell the Court that in its opinion,

12

material breach damages had been stipulated out of the

13

case as of September '01?

14

A

~

Prior to the motion in limine, we did not

15

file with the Court anything that said: "We not only

16

think material breach is out of the case; we think the

17

claims that were dismissed at the Plea in Bar are out of

18

the case; we think the claims that were tried in Berlie

19

are not a part of this case; and we think the claims that

~

~
~

20

the Court refused to consolidate on December 28 were out

21

of the case."
Prior to that motion in limine, no, we did

22
23

not say it was stipulated out of the case, and I'm not

10521 WestDrive
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1

sure what the motion would be for that.

2

all those other claims that were not part of the case

3

that the Joint Venture continued to pursue ...

4

Q

But just like

So the answer is, from the end of

5

September of 2001, until filing the motion in limine

6

regarding material breach damages in or about April of

.7

2002, Odin, Feldman & Pittleman said nothing to the Court

8

to tell the Court that it believed those damages had been

9

stipulated out seven months before.

10

A

Our motions in limine, you•11 recall, were

11

due to be filed on March 1 and we were prepared to file

12

the motion in limine that we filed later.

13

to be filed on March 1, and that was the day that we

14

showed up to court and we heard that we needed the

15

continuance because of your surgery.
So it would have been filed that day, on

16

17

It was going

March 1.

18

Q

You didn•t file it, did you?

19

A

No, we did not.

The Court instructed that

20

the motions were to be

21

motions would be filed in accordance with a set-up

22

scheduled.

23

Q

Now, at any time, through any

--- -· 10521 West Drive
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~
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1

communication with counsel from September, the end of the

2

Plea in Bar, until filing the motion in limine regarding

3

damages, did you state in any written correspondence

4

that, in fact, UOSA's opinion and Odin Feldman's opinion

5

was that material breach damages had been stipulated out

6

of the case as of September?
A

7

They were.

I mean, I don't know -- You're

8

asking me did I write letters saying, "Why are you

9

continuing to pursue these· claims which are out of the

10

case?

11

because things weren't in the case.

12

letter in which we said, nLook, you guys stipulated it

13

out of the case.

14

make us defend against it?"

15

letter.

16

Q

You never said that?

17

A

I'm not aware of such a letter.

18

Q

Okay.

19

11

I know several times in depositions we objected
I'm not aware of a

Why are you continuing to pursue it and
I'm not aware of such a

Did you ever say that orally to

counsel from the end of the Plea in Bar until --

20

A

I didn't.

21

Q

-- filing the motion in limine regarding

22

damages in or about April of 2002?

23

10521 WcstDrive
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1

material breach was not in this case.

2

said or not said, there wasn't a vehicle -- I don't know

3

if I said very specifically, "Mr. Luchini, material

4

breach is not in this case."

s

stipulated it out of the case.

6

you that that wasn't a part of the case.

7

Q

Whether that was.

It was that.

You

It wasn't for me to tell

Ms. Hostetler, at any time when you filed

8

motions to compel before this Court seeking financial

9

documentation regarding material breach claim in January,

10

February, and March of 2002, did you tell the Court, in

11

writing or orally, that, in fact, we were asking for

12

discovery of a claim that, in fact, was stipulated out of

13

the case months before?

14

A

As long as you were persevering on that

15

claim, I had to defend against it.

16

choice.

17

Q

I'm not asking whether you had a choice or

18

not, Ms. Hostetler.

19

fact

20

A

21

ahead.

22

Q

23

I didn't have a

Did you ever tell the Court that, in

Did I ever tell the -- I apologize.

Go

-- "these damages have been stipulated out

of the case months before and we don't know why we're

10521 West Drive
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1

even having to bring this motion?

2

11

I don't know that those were the words I

A

3

used.

4

the case.

5

back, and bringing it back was false and we had to defend

6

against that.

7

To be perfectly honest, it was stipulated out of

Q

That is the fact.

You continued to bring it

Ms. Hostetler, it's correct, is it not,

8

that in filing the motions to compel with the Court

9

regarding the financial documentation supporting the

10

Joint Ventures claim for material breach UOSA and Odin

11

Feldman never once told the Court that, in fact, in their

12

opinion, these damages had been stipulated out months

13

before?

14

15

A

Actually, that's not true, the way you've

characterized it.

16

Q

Okay.

17

A

You say "in filing for motions to compel

18

on material breach."

19

damages for material breach.

20

interrogatories that we filed

21

Q

We never filed a motion to compel
You'll see the answers to

Let me rephrase it again so we're very

22

clear.

23

financial documents supporting the damages for material

10521 WestDrivc
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1

breach, did you ever once tell the Court these damages

2

were stipulated out of the case months before?
A

3

In filing the motion

Initially we filed

4

motions to compel to determine what the damages were.

~

5

And at the time, if I understand your question, we were

~

6

just trying to find out what the damages and the delay

7

were.

8

February of '02.

9

those damages were based, whatever they would be, were

Those were finally answered in January, amended in .
The financial documentation upon which

10

not provided to us and we did have to move to compel for

11

those.

12
13

Now, did we sit back and say we're not
going to get that information because --

14

Q

No, ma'am.

My question is really simple.

15

A

-- we don't think it's in the case?

16

Q

Very simple.

When you filed motions to

17

compel in January, February, and March of this year,

18

seeking additional documentation related to the Joint

19

Venture's material breach damages claim, did you ever

20

tell the Court "these damages have been stipulated out of

21

the case months before"?

22

A

23

compel.

10521 West Drive
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1

witnesses or, in the alternative, that we would be

2

entitled to the information upon which those experts were

3

relying upon so that we could analyze our case.

4
5

so·technically we were trying to exclude
those witnesses.

6

Q

Did you ever -- Whatever you want to call

7

it, Ms. Hostetler -- and the record will speak for itself

8

-- from January, through filing the motion in limine

9

regarding the damages on material breach, did you ever

10

tell the Court, orally in argument or in the pleadings

11

filed, that these damages had been stipulated out months

12

before?

13

14

A

I do know we raised it in depositions.

~

I

do not recollect if it was quoted that way to the judge.

15

Q

What deposition do you say you raised it

16

in when you said

17

breach damages had been stipulated out of the case?

18

A

11

at the deposition," that material

I know there were a number of times in

19

depositions where you were raising issues that came up in

20

the Plea in Bar that we objected to because it was

21

disposed of in the Plea in Bar.

22

just material breach, but you were raising those issues

23

and we objected.

10521 West Drive
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1

object?

2

Q

Ms. Hostetler, what deposition did you or!
!

3

anyone in your firm state that material breach damages

4

had been stipulated out of this case months before?

5

A

There were 50 depositions.

6

Q

Any one.

7

A

I

I don't --

Any one.

don't recollect any deposition with any:
do know in those so:

8

precision other than the fact that

9

depositions we were objecting to things that were

10

I

dismissed in the case in the Plea in Bar.

11

Q

What deposition did you object to any

12

information regarding material breach damages where you

13

said at the deposition "this has been stipulated out of

14

the case months before"?

15

16

A

know.

I can't answer that question.

I don't

I assume you know your case.
Q

17

18

You don't know of any such deposition, do

you, Ms. Hostetler?

19

A

I don't know.

I just told you I don't

20

know that I can sit here -- I do know we raised those

21

issues.

22

Q

23

~

I don't know any precise words.
Now, Ms. Hostetler, if UOSA believed that

material breach damages had been stipulated out of the

~--.
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1

-- Strike that.

2

Well, as of September of '01 ...

3

4

A

Actually, the order was entered in

October.
Q

5

6

Did the Joint Venture believe that

October.

But as of the end of the Plea in

Bar trial

7

A

End of October.

8

Q

-- it is UOSA's position and your position

9

that you knew that the material breach claim had been

10

dismissed; that it -- strike that -- material breach

11

damages were no longer an issue in the case?

12
13

A

~

That was our position, but it was clearly

not yours.

14

Q

15

strike that.

Now, you wouldn't be doing any -- Well,

Ms. Hostetler, did you participate in the

16

~

17

filing of the motion to strike material breach damages in

18

or about January of 2002, that was ultimately heard by

19

Judge Roush?

20

A

21

was limited.

22

Q

23

filed?

10521 West Drive
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1

A

Absolutely.

2

Q

Okay.

3

And you•re the billing attorney on

this case, right?

4

A

Absolutely.

5

Q

Now, in that

6

A

I believe I was in court as well.

7

Q

r•m sorry?

8

A

I believe I was in court when it was

9

heard, too.

10

Q

~

~

At the time that that motion was filed,

11

did UOSA tell Judge Roush that this claim really was not

12

part of the case; these damages had been stipulated out

13

some four months before?

14

A

No.

We were in hopes that we could

15

address the substance so that this recurring material

16

breach claim would not reappear in this case or in a

17

subsequent case, so we were trying to address it on the

18

substance.

19

Q

Ms. Hostetler, since, in UOSA's and Odin

20

Feldman's opinion, material breach damages were no longer

21

in this case, what were you seeking to strike?

22

23

-·

A

had filed
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At the time you filed the motion to strike ~

1

2

these damages, you were asking the Court to strike

3

something that you believe was not part of the case.

4

Weren't you in fact asking the Court for an advisory

5

opinion?
A

6

-7

Absolutely not.

There are many times as a

litigator that what I believe is in the case and what the,

8

other side believes is in the case are two very different

9

things.

And I may have my view and hope I prevail upon

10

it and I have to advise my client how to best analyze

11

what that case is, but to the extent the other side is

12

persevering on differing claims, I can't just sit idly by

13

and say to UOSA, "Listen, it's not in the case, and the

14

fact that they're engaged in 50 depositions and they've

15

got these expensive experts that are going to come

16

forward and testify as to material breach, just ignore

17

it."

18

~

~

I couldn't in good conscious advise my

19

client to do that, so I have to defend against what you

20

have said is in the case.

21

Q

Well, speaking of good conscience, Ms.

22

Hostetler, why didn't UOSA, at that time, tell the Court

23

that it believed these damages in fact were no longer
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1

part of the case?

2

A

As I told you, on January 2nd -- within a

3

couple of weeks after January 2nd, we filed the motion to

~

4

strike the material breach, hoping that we cou1d get rid

~

5

of it once and for all; not just in these cases but once

6

and for all.

7

weeks thereafter, we were prepared to file the motion in

8

limine because I'm not aware of any other vehicle by

9

which I could get that before the Court.

We were unsuccessful on that.

Within two

I mean, we contemplated what -- It's not a

10
11

motion for summary judgment.

It's not a, "Gee, Your

12

Honor, remind everybody what everybody ruled on. "

13

not sure what that vehicle would be, to be perfectly

14

candid, except for a motion in limine.

I 'm

F.

'

15
16

Ms. Hostetler, my question is, why did you '

Q

not include it?

At least a footnote.

17

A

I told you why.

18

Q

Two sentences.

19

Tell the Court, "Judge, we

think this is out of the case."

20

A

And I told you why.

We were hoping to get

21

rid of material breach once and for all substantively in

22

these cases as opposed to the position that you seem to

23

be arguing now -- that you can stipulate it out of the
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1

case and then refile it and refile it and tell everybody

2

you're going to refile it.

3

substantively, once and for all.

4

5

Q

A

10

I

think the motion in limine was the

appropriate method to do it.

8

9

And you're saying there's no vehicle

really to tell the Court that this was out of the case?

6

7

We wanted to get rid of it

Q

There's no way to protect against these

depositions that are being taken that really have no
relevance to the case because damages are out?

11

A

Mr. Luchini, you•re a much smarter guy

12

than I am and maybe you could've come up with a way.

13

we discussed it and we decided that this was going the

14

way to proceed with the motion in limine.

15

16

Q

~

Did you ever hear, Ms. Hostetler, of a

protective order?
Excuse me?

17
18

19

But

A

I have heard of protective orders.

Q

Was there any discussion on filing a

Yes,

sir.

20

21

motion for protective order?

22

to respond and answer a claim which has been stipulated

23

out months before?"
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1

filing for a protective order?

3

but, you know, you had -No, ma'am.

Q

4

5

Not just on the material breach claim,

A

2

I'm just asking on the

material breach claim.
I am.

A

6

I'm answering you.

It went beyond

7

material breach because you were arguing a lot of things

8

that had gone out in the Plea in Bar.

9

A

to

P

The DD2 issue from

that went out on the Plea in Bar, a lot of those

10

issues continued to stay in the case and you argued

11

continued to stay in the case.

12

No.

13

Q

Did we?

Did you ever discuss internally, "Why

don't we file a motion for a protective order with regard

15

to

16

are in the case when we know that they're out?"

the~e

A

material breach damages that they keep claiming

I don't know if we discussed that vehicle.

18

We had a lot of discussions about material breach not

19

being part of this case.

20

Q

So among the four attorneys that are

21

involved in this case for the last couple years and how

22

many other folks behind the scenes, no one ever suggested

23

filing a motion for a protective order because the Joint

10521 West Drive
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1

Venture is pursuing claims for material breach damages

2

which had been stipulated out of the case?

3

A

Ever?

Mr. Luchini, that's not what I said.

I

4

said we had a lot of discussions of how best to protect

5

UOSA's interests, how best we should proceed with the

6

fact that you were continuing to assert things that were

7

no longer part of the case, and what would be the best

8

strategic move for UOSA.

9

discussions.

We had a lot of those

And I'm not going to go into --

10

Q

My question is --

11

A

I'm not going to go into the details of

12

those discussions, but we decided this was the best and

13

the most appropriate method and methodology to use.

14

Q

Was there ever any discussion about filing

15

a protective order to bar the Joint Venture from pursuing

16

material breach damages because they had been stipulated

17

out of the case months before?

18

A

So because you stipulated

19

Q

Do you understand the question?

20

A

Because you stipulated out the case months

21

before and, yet, you continued to proceed to do it, were

22

there other avenues that we could have addressed?

We

No, ma'am, that's not my question.

My

23
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1

question is really straightforward and very simple.

2

there ever any discussion among all these attorneys

3

involved in this case about seeking a protective order

4

against the Joint Venture from pursuing material breach

5

damages that had been stipulated out of the case months

6

before?

7

A

We discussed a lot of options.

I don't

8

recollect if that was one specific one, but we did

9

discuss it a lot -- as to we were defending against a

10

.

claim that we did not believe was in --

11

12

Was

Q

You have no recollection of anyone

mentioning the word "protective order"?
As I said,

don't know.

13

A

14

a lot.

15

to limit cases for trial.

16

proceeding outside of our pleadings.

17

Q

I

We discussed it

The motion in limine was the appropriate method
We weren't the ones that were

Ms. Hostetler, let me ask you another

18

question, if I might, regarding the opposition brief

19

signed by UOSA and filed on June 20.

20

page 4 of that brief -- If I might approach the witness,

21

Judge?

22

THE COURT:

23

MR. LUCHINI:
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{AFTERNOON SESSION)

1

( 2:06 p.m.)

2

3

THE COURT:

All right.

Are we ready?

4

MS. ALLEN:

Yes, Your Honor.

~

5

THE COURT:

Go ahead.

~

6

MS. ALLEN:

UOSA would like to call Dennis

!

7

Allen, please.

8

Whereupon,

9

DENNIS L. ALLEN,

10

the witness herein, having been called as a witness by

11

counsel for Defendant Upper Occoquan Sewage Authority and

12

having been first duly sworn by the Clerk of Court, was

13

examined and testified as follows:

14

DIRECT EXAMINATION

15

BY MS. ALLEN:

16
17

Could you please state your name and

Q

address.

18

My name is Dennis Lawrence Allen.

A

My

19

address is 2100 M Street, Northwest, Washington, D.C.

20

20036

--

business address.

21

Q

And your home address.

22

A

Home address is 33 East 2nd Street,

23

i

Frederick,
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1

Q

And where are you employed?

2

A

I'm employed with KPMG, LLP, in

3

Washington, D.C.

4

Q

And what is your position at KPMG?

5

A

I

6

Q

Have you read and reviewed the statements

7

am a director in the forensic practice.

made in your affidavit and the exhibits attached thereto?

8

A

Yes,

9

Q

And is your affidavit in front of you, set

10

I

have.

forth Exhibit No. 12?

11

A

Yes, ma'am.

12

Q

And are those the exhibits that you

13

reviewed when you initially signed that affidavit,

14

attached to that as Exhibit 12-A?

15

A

Yes, ma'am.

16

Q

Are there any changes or errors in your

17

affidavit or the exhibits attached to that affidavit?

18

A

Not to my knowledge.

19

Q

If I were to ask you about each of the

20

issues addressed in that affidavit here today, would your

21

answer be as set forth in the affidavit?

22
23

A

~

Yes, it would.
MS. ALLEN:

Your Honor, I would move the
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1

MR. ZUPAN:

Same objection, Your Honor ..

2

THE COURT:

Overruled.

3

MR. ALLEN:

Yes.

Go ahead.

For this type of firm,

4

this type of project that we were asked to do, and the

5

complexity of the task, the rates and the total charges.

6

would be reasonable.
BY MS. ALLEN:

7

8

9

Q

(Resuming)

And that's based upon your experience in

the construction accounting industry?

10

A

Yes, ma•am.

11

MS. ALLEN:

12

No further questions of the witness.

13

THE COURT:

Mr. Zupan.

14

MR. ZUPAN:

Thank you.

15

Good afternoon, Mr. Allen.

16

MR. ALLEN:

Good afternoon.

17

MR. ZUPAN:

Michael Zupan, for the Joint

18

Venture.
CROSS-EXAMINATION

19

BY MR. ZUPAN:

20

21
22

Thank you.

Q

Mr. Allen, you were hired in January of

this year to be an expert witness in this case?

23
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1

year.

2

And the retainer letter was signed by Mr.

Q

3

Richardson and Mr. Bannwart on the 18th of February, if I

4

saw that right.

5

A

I believe that's correct.

6

Q

When did you actually -- When I use the.

7

word "you," I'm referring to KPMG.

8

actually begin work?

When did KPMG

9

A

In approximately mid January of this year. ·

10

Q

So you began work before the retainer

11

agreement was signed?

12

A

~

We had an agreement, an understanding, and ~

13

had a form of the agreement that we were working on some

14

language to.

15

did not happen until February 18th.

16

17

Q

But in terms of the final signatures, that

When you began your engagement, were you

given documents to review?

18

A

Yes, sir.

19

Q

If you would look at Volume 1 of the

20

exhibits, the first exhibit.

21

Exhibit No. 1, please.

22

Is that a document entitled "The Joint

23

Venture's Further Supplemental Responses to Defendant's
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1

First Set of Interrogatories"?

2

A

Yes, sir.

3

Q

Is this one of the documents that you were

4

given to review upon accepting the engagement in mid

5

January?
A

6
7

Yes, sir, I believe this to be the

document.

8

Q

9

engagement?

10

A

And what was the purpose of your

The purpose of our engagement was to

11

analyze the costs, particularly as noted -- they don't

12

have page numbers -- in this exhibit, about two-thirds of

13

the way through: the first schedule that shows costs

14

incurred, amounts paid, several items after that.
MR. ZUPAN:

May I approach the bench, Your

17

THE COURT:

Sure.

18

MR. ZUPAN:

This is page 9 (Indicating) .

15
16

19

Honor?
Go ahead.

Is that the page?

20

MR. ALLEN:

Yes, sir.

21

MR. ZUPAN:

Just confirming

22

MR. ALLEN:

Yes, sir.

23

-·

Sorry.

My copy

doesn't have the page numbers on it, but it's page 9,
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1
2

The page 11 calculations are subsumed into

A

the calculations on page 9.

3

And the costs that are on page 9 are not

Q

4

the same.

5

page 11, are they?

6
7

They're not identical to the costs that are on

The costs on page 9 -- Well, certainly

A

they're not identical.

8

Q

Thank you.

9

A

One has more than the other in it.

10

Q

And the costs on page 9 include a

11

significant amount of actual costs incurred to perform

12

the work that was necessary at Contract 54.

13

correct?

14

15

Is that

They include costs incurred as shown on

A

the schedule.

16

Q

And those are hard-dollar costs for the

17

work that was done out there?

18

and mortar and cement and labor and materials and

19

equipment.

20

they?

21
22

~

A

Those are costs for bricks

Those are what those costs entail, aren't

The top line is that, including field

overhead, and then it gets into the home office costs.

23
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1

At that time, did anybody at Odin Feldman tell you that . . :

2

you were working on a damage claim that wasn't part of

3

the case?
A

4

5

I don't recall a discussion of that

nature.

6

Q

Now, in looking at your issues of costs --

7

This would be Exhibit 12.

8

affidavit.

9
10

It's right after your

After your engagement letter, there's a
section called "Exhibit B."

Have you found that?

11

A

Yes, sir.

12

Q

And the first page is some kind of

13

compilation of the fees charged.

14

A

It's just a table of the invoices, yes.

15

Q

And then the next several pages are the

16

bills that were sent to UOSA.

17

A

Yes, sir.

18

Q

You can•t tell from these bills what work

19

anybody did on any issues in the case, can you?

20

A

I cannot tell from these bills.

Yes, sir.

21

Q

So then we have to go two pages back, a

22

chart-type document, and these are the explanations of

23

these charges.
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A

1

No, I did not.
MS. ALLEN:

Okay.

4

THE COURT:

May Mr. Allen be excused?

5

Sir, you are free to go.

6

MR. ALLEN:

2
3

Your Honor.

Thank you.

MS. HOSTETLER:

8

10

Thank you.

(Mr. Allen was excused.)

7

9

No further questions,

I would call Mr. Gunn,

please.
Whereupon,

11

GEORGE A. GUNN,

12

the witness herein, having been called as a witness by

13

counsel for Defendant Upper Occoquan Sewage Authority and

14

having been first duly sworn by the Clerk of Court, was

15

examined and testified as follows:

16

DIRECT EXAMINATION

17

BY MS. HOSTETLER:

18

19

Good afternoon.

Q

Would you please tell us

your name, sir.

20

A

My name is George Gunn.

21

Q

And where do you live, sir?

22

A

I live at 11242 Harbor

23

-·

~curt,

in Reston,

Virginia.

--·
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1

Q

And you are employed with CH2M Hill?

2

A

Yes.

3

Q

And what is your position?

4

A

I'm Vice President, CH2M Hill, and also

5

Construction Services Manager for CH2M Hill on the UOSA

6

program.

7

A

There are two books in front of you.

8

Would you turn in the second volume to Exhibit 11, Tab

9

11.

10
11

That is a copy of your affidavit and
attached exhibits, is it, sir?

12

A

Yes, it is.

13

Q

Have you read and reviewed the statements

14

made in your affidavit and the exhibits that are attached

15

to it?

16

A

Yes.

17

Q

And are there any changes or errors in

18

your affidavit or the exhibits attached to that

19

affidavit?

20

A

No.

21

Q

If I were to ask you today about each of

22

the issues in your affidavit, would your answer be the

23

same as set forth in that affidavit?
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1

A

That's correct.

2

Q

Beginning in November -- And so that would

~

3

include the period from September of 2001 through January

~

4

2002.

Correct?

It would have been ...

5

A

It starts in November of 2000.

6

Q

Yeah.

So included in that period is the

7

time frame between September 2001 and January 2000.

8

That's included in the time frame.

9

A

Yes.

10

Q

During that time frame in late September,

11

early October 2000, did anyone from Odin Feldman tell you

12

that the material breach damage claim was out of the case

13

and you didn't need to be doing any more work on it?

14

A

No.

15

Q

During the period between January 1, 2002,

16

and the middle of May 2002, did anybody at Odin Feldman

17

tell you that the material breach damage claim was out of

18

the case and you didn't need to work on it anymore?

19

A

No.

20

Q

My records reflect that you have about

21

$34,000 of time billed between late September/early

22

October 2001, and January 2002.

23

Feldman tell you that work was not necessary and you

'· •·.

~

i
~

Did anybody from Odin
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1

Whereupon,
PETER ANTHONY WARNER,

2

3

the witness herein, having been called as a witness by

4

counsel for Defendant Upper Occoquan Sewage Authority and

5

having been first duly sworn by the Clerk of Court, was

6

examined and testified as follows:
DIRECT EXAMINATION

7

BY MS. HOSTETLER:

8
9

Q

Would you please tell us your name, sir.

10

A

Full name is Peter Anthony Warner.

11

Q

And where do you reside, sir?

12

A

14519 Pettit Way, Potomac, Maryland.

13

Q

And you are the president of Warner

14

Construction Consultants, Inc.?

15

A

I

16

Q

Okay.

17

~

am.
And would you turn to Exhibit 10 in

the second binder, which should be right in front of you.

18

A

I have it.

19

Q

That contains your affidavit and time

20

records.

Have you read and reviewed the statements made

21

in your affidavit and the exhibits attached thereto?

22

A

I have.

23

Q

And are there any changes or errors in
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1

results were from that trial.

Cor1

2

A

I was, yes.

3

Q

Were you told, when you were advised of

4

the results of the Plea in Bar trial, that as a result of

5

that proceeding, material breach damages were no longer

6

in the case?

7

A

I don't recall that, no.

8

Q

Nobody told you that you needed to stop

9
10

working because material breach damages had been removed
from the case, did they?

11

12

A

No one asked us to stop work at that point

in time.

13

Q

Now, your bills, if you'd care to look

14

through them, include work during the period of October

15

through December of 2001.

Is that correct?

16

A

The dates again?

17

Q

October through December of 2001.

18

A

Yes, there would be bills here for that

19

period.

20

Q

Were you doing any work during that time

21

frame to address claims made in the so-called material

22

breach count of the suits?

23

10521 West Drive
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1
2

THE COURT:
may step down.

All right.

Mr. Bannwart, you

Thank you.

(Mr. Bannwart was excused.)

3
4

MS. HOSTETLER:

We rest, Your Honor.

5

additional· evidence, although we will have some

6

additional argument.

7

THE COURT:

8

MR. DUMVILLE:

9
10

Okay.

No

Mr. Dumville.

Your Honor, I have a motion

to strike the claims of UOSA in this matter on several
grounds.

11

First of all, I repeat: there has been no

12

evidence presented of any determination of any dollar

13

amount of so-called delay damages claims that has been

14

determined to have been brought either falsely or without

15

any basis in fact or law.

16

there's nothing in the record by evidence or otherwise

17

that shows a single dollar of any claim has been

18

eliminated.

19

As I said in my opening,

There's, further, no evidence, Your Honor,

20

that any of the damages claimed are damages for delay,

21

which is what the statute relates to.

22

damages for delay, the statute simply doesn't apply.

23

Absent a claim for

Thirdly, Your Honor, I think it's become
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1

very apparent from the testimony you've just heard that

2

there's been a total failure to allocate out of these

3

bills work related to the alleged delay claim, the

4

material breach claim or any claim in the consolidated

5

cases, versus non-delay damages claims.

6

You can start with Mr. Bannwart and go

7

backwards.

His testimony is that there was no method

8

that he knew of that he could track what different

9

employees were doing; no assurance that work for NLP or

10

Berlie were deleted; no assurance that there's any

11

objective way the Court can look at these bills and take

12

out work done on other lawsuits.

13

In essence, we're heard terms, "Well,

14

there was very little work,

15

nature which aren't objective.

16

What's very little work to somebody may be a lot of work

17

to someone else.

18

objective guidance through these records as to what work

19

is related to what claim and what issue, the Court is

20

simply not in a position to award anything.

21

11

or other terms of that
They're subjective.

And if you can't give the Court

And we've cited in our brief, particularly

22

the surrebuttal brief that unfortunately you didn't have

23

a chance to review yet, cases that simply indicate that.
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1

That when you have these cryptic entries with no attempt

2

to show what the work was done for in a case or in

3

litigation where there are multiple issues, the Court

4

simply can't award those fees.

5

The Court can take judicial notice that

6

there are other cases pending in this Court besides the

7

consolidated cases.

8

work included in these records of some unknown quantity

9

related to those cases, and they simply want the Court to

And the witnesses admit that there's

10

guess what relates to which claim in which case.

Even

11

within the consolidated cases it's conceded that there

12

are significant amounts of claim that have nothing to do

13

with delay by anyone's definition.

14

The so-called hard costs which are simply

15

the costs of bricks and mortar, you heard Mr. Allen, the

16

accounting expert, conceded that and said he couldn't, in

17

his bill, tell you what work was done on those claims

18

versus anything concerning delay or delay damages.

19

Mr. Warner is in the same category.

He

20

could not segregate out work done on the consolidated

21

cases versus any of the other cases.

22

they all, in his mind, had a component of delay, much

23

less delay damages, and he couldn't tell you -- He said

He conceded that
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1

he'd have to go back and research it somehow.

2

maybe he could read the entries and tell you what they

3

were, but he never did tell you what they were.

4

asking the Court, again, to guess what relates to what.

5

The Court can't do it.

6

He said

And he's

I've already commented on the testimony of

7

Mr. Allen and he said he couldn't do the allocation.

8

Gunn's testimony was to the same effect.

9

break the work out as to what work was done for what

Mr.

He couldn't

10

issues or what lawsuits.

11

couldn't tell you, and you can't tell from the records.

12

He had no idea.

And he

The attorney records are in the same

13

category, Your Honor.

14

very little work 11 or "we only filed answers."

15

You can't tell from the records, the way they are when

16

they say "review documentation,

17

reviewed for.

18

Ms. Hostetler said, "Well, we did

11

Who knows?

what they were being

Were they being reviewed for hard-dollar

19

claims?

Were they being reviewed for delay claims that

20

didn't ask for money?

21

claims that allegedly asked for money?

22

tell and the Court can't speculate or arrive at some

23

guesstimate based on a non-objective standard of,

Were they being reviewed for delay
You simply can't
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1

little work," or "not a whole lot," or terminology to

2

that effect.

3

Your Honor, beyond that, under the Sheets

4

case, where you have a nonsuit without any determination

5

of any prevailing party one way or the other, you simply

6

can't make a determination that some claim does or does

7

not have a basis in law or in fact.

8

show that under the statute.

9

They're the plaintiff in this case.

10

made any effort to make that shown.

11

It's their burden to

They're the moving party.
They simply haven't

We also, Your Honor, would say that, with

12

all due respect to your rulings, that the evidence

13

presented in the form of testimony by experts not

14

designated as experts for that purpose should be

15

stricken.

16

ordinary course of business.

17

in many cases there's either no back-up or the back-up

18

doesn't tell you anything.

19
20

23

They're compilations, and

So for all those reasons, we move to
strike the case.

21

22

These records are not records kept in the

THE COURT:

All right.

Thank you, Mr.

Dumville.
Do you wish to respond to the motion to
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1

strike, Mr. Odin?

2

MR.. ODIN:

3

Your Honor, briefly, and in the order in

4

5

Yes, Your Honor.

which they were argued.
First of all, with respect to the argument

6

that there has been no determination that the claim is

7

false or that the claims had no basis in law or fact, it

8

seems that the argument is that the Court had to make a

9

ruling or enter an order that the claims were false or

10
11

that the claims were without basis in law or fact.
What the Court has done is precisely what

12

one would expect in the course of litigation.

13

it ruled on certain things, and, ipso facto, there are

14

things which follow from that.

15

That is,

And more specifically, the Court ruled

16

that, indeed, there was a stipulation and that the

17

stipulation removed claims from the case, and those

18

claims were not a part of the nonsuit.

19

determined beforehand.

20

That was

And it is certainly -- From that ruling

21

and from the fact that there was a stipulation, one can

22

conclude that asserting that claim in this case where

23

these monies were incurred was a false claim.

It could
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1

have no basis in law or fact because it was not a part of

2

the case itself.

3

respect to those claims obviously were a waste of

4

taxpayers' money, and that's precisely why we have a

5

statute such as this.

And every dollar that was spent with

For a contractor to come into court and

6
7

argue after the Court has ruled this claim is dismissed,

8

a Plea in Bar is entered, it is out of this case

9

further assert that claim in the case could have no basis

10

to

in law or fact, and that follows from the ruling itself.

11

And in most cases the courts -- If you

12

look at the statute, the statute does not say

13

finding of the court" or "upon the order of the court,

14

that the claim is false, but it says that

15

determined through litigation --

16

arbitration."

17

through.

18

litigation itself, and is there a determination through

19

that litigation that the claim is false?

20

11

11

11

11

11

upon a
11

if it is

through litigation or

Not even in a court.

But "if determined

Through 11 means we look, if you will, at the

And, indeed, there has been the

21

determination that Judge Roush entered a demurrer and the

22

claims in that demurrer were, indeed, dismissed; and yet,

23

the Joint Venture asserted claims based on those
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1

dismissed claims.

Plea in Bar is entered and those

2

claims were resurrected.

3

into and those claims were resurrected.

The stipulation was entered

4

Now, we come in and say, "Well, you can't

5

separate the damages from the cases that are still -- or

6

that were not consolidated.

7

assured, there's no reason for that separation because

8

not only did they incorporate and continue to assert the

9

claims that were stipulated out of the case, the claims

But, Your Honor, rest

10

that were dismissed on the Plea in Bar and those

11

dismissed upon demurrer, but they asserted that those

12

claims that were not consolidated were nonetheless

13

grounds for their material breach claim.

14

The argument and assertion, clear as a

15

bell in the record of this case throughout, is this: that

16

every claim we asserted was the basis, if you will, for

17

our material breach claim.

18

And what, in essence, they have said and

19

the deposition shows so clearly and the argument in court

20

shows so clearly, is that our claim is based on delay.

21

And the argument before the Court today is, "Wait a

22

minute.

23

understand, we were asking for bricks and mortar and

We were not asserting delay claims.

You
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1

digging in the dirt and those things, not delay claims."

2

But the statute answers it.

3

say that UOSA is entitled to delay claims.

4

is, UOSA is entitled to everything claimed due to delay.

5

So if they·were claiming bricks and mortar, et cetera,

6

that's part of their claim.

7

the claim.

8

9

It doesn't
What it says

That's the big category --

What did they claim?

"We claim that

because UOSA delayed us, because UOSA did not give us an

10

extension, because UOSA delayed us --

11

they said it several times in the paragraph

12

us, we're entitled to get not delay damages but

13

everything we spent on this case, " and that' s the claim,

14

and the claim was the full $60-some-million.

15

11

delayed us"
delayed

No effort -- you have just been told -- to

16

separate

17

were not consolidated.

18

spent on those cases were not consolidated.

19

11

to separate out, if you will, the claims that
That is to say, the time that was

But those cases -- though not

20

consolidated, those claims were consolidated and had to

21

be addressed because they were claiming -- all of those

22

wrongs that they claimed are wrongs were, in fact, the

23

basis for the material breach claim.

So we had to go
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1

into those cases in any event and we had to examine them

2

regardless of whether they had been filed as separate

3

claims.

4

With respect to the Sheets case and this

5

business about a nonsuit, you can't get attorney fees,

6

obviously one cannot get attorney fees upon a nonsuit.

7

Clear, very clear.

8
9

Nobody disputes that.

But may a court -- where a statute says
that a court shall, upon a determination through

10

litigation that the claims that had been presented to it

11

are false or that have no basis in law or fact -- can in

12

fact address those claims on a nonsuit, because -- There

13

are two reasons the answer is "yes. 11

14

were made and the Court -- those cases that were

15

stipulated out of the case, those that were subject to a

16

demurrer and dismissed upon demurrer, and those that were

17

eliminated on the Plea in Bar were decided cases.

18

Those decisions

Final decisions as to those claims were

19

rendered before the nonsuit.

And the statute says,.

20

therefore, you look through the course of litigation

21

not a trial, not a particular hearing, but through the

22

course of litigation -- and you, Court, must award

23

attorney fees for false claims.
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1

So for them to argue the Court doesn't

2

have the power to do it when the statute says a court

3

shall do it is, indeed, an unmeritorious argument at

4

best.

5

But I would go one step further and say

6

that even on a nonsuit, if there are matters that need to

7

be addressed, then surely if they are within the breast

8

of the Court, there is no decision that says a court

9

cannot act as the Court has decided to act and is now

10

acting.

11

Thank you, Your Honor.

12

THE COURT:

13

I'll give you the last word,

Mr. Dumville.

14

MR. DUMVILLE:

15

One item I forgot to mention, and

Thank you, Your Honor.

16

certainly Mr. Odin can respond to it.

17

grounds for striking the evidence certainly as to any of

18

this amount that's claimed after September.

19

An additional

I think it's been shown amply there was no

20

mitigation of the alleged damages whatsoever.

It's been

21

well pointed out that a motion could have been filed; a

22

protective order could've been sought.

23

was done, apparently because of a litigation strategy

But none of that
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1

that was adopted, again, on the assumption that it was

2

truly believed that material breach damages were out,

3

although at least all the witnesses who testified said

4

"nobody told me that.

5

11

Your Honor, we're not required to pay a

6

bill because they adopted a particular litigation

7

strategy.

8

regarding the tenant who sued the landlord because a

9

holdover tenant was in the premises when the new tenant

The case we cited to you in our brief

10

came in, the Court said,

11

to file an unlawful detainer action and that would've

12

gotten rid of the problem.

13

when you had the simple step available to you of going to

14

court and taking care of the problem. n

15

11

All you had to do, Tenant, was

You can't charge the landlord

UOSA's in no different position than the

16

tenant was in that case.

17

court.

18

detainer action to solve their problem which they

19

allegedly had.

20

In fact, they're already in

They don't have to file a lawsuit of an unlawful

So certainly mitigation is something that

21

they didn't engage in; they should've engaged in and

22

didn't.

23

Let me address several of the points Mr.
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1

Odin made.

2

Again, we've heard that delay damages

3

claims were dismissed pursuant to a demurrer.

I think I

4

heard Mr. Richardson stand up and say in the opening that

5

he had to correct their papers on that fact, and in fact,

6

the demurrer did not dismiss any delay damages, with

7

prejudice or otherwise.

8

And I think if you look at the record, I

9

don't think the Court has to choose between whether Mr.

10

Richardson's right or Mr. Odin's right or Ms. Hostetler

11

is right.

12

pleadings, and the order, and make that determination.

13

But Mr. Richardson is right and Mr. Odin is not correct.

You can just go look at the demurrer, the

14

With regard to evidence being used to

15

support one claim that could also support another claim,

16

whether in or out of the case, Your Honor ruled on that

17

motion in limine.

18

permissible to use evidence that could be used for more.

19

than one purpose.

20

inappropriate,

21

11

You'll recall you said it was

So for Mr. Odin to say, "Well, that's

is incorrect.
With regard to what was or was not

22

dismissed during the Plea in Bar trial, Your Honor can

23

again, if you're inclined to, go back and look at the
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1

record.

2

contrary, you will find that what was dismissed in the

3

Plea in Bar insofar as related to time was simply claims

4

for extensions of time.

5

the record·of this case had any request for dollars.

6

was solely for extensions of time.

7

If you do, and there's been no evidence to the

None of those claims that are in
It

And you heard Mr. Warner's testimony.

8

Their experts say that a contractor certainly can submit

9

claims for time extensions that have no dollar component

10

to them; so-called excusable but uncompensable-type·

11

claims.

12

So if Your Honor's inclined, you can go

13

back and look, but you've neither heard evidence nor

14

argument that anything dismissed in the Plea in Bar had

15

any delay damages dollars attached to it.

16

Finally, Your Honor, with regard to the

17

allocation, Mr. Odin argued that work done on other cases

18

somehow could still be pulled into the consolidated

19

cases.

20

lots of things in the consolidated cases, including the

21

material breach damages, that were hard-dollar costs that

22

had nothing to do with time or delay or anything else.

23

And he didn't address the problem they've got with these

He didn't address the point about there being
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l

witnesses saying they spent time on the hard-dollar

2

claims but they can't tell you what that time was.

3

And the same for these attorney records.

4

"Review documentation. n

5

you reviev related to hard-dollar claims versus

6

time-related claims?"

7

tell from the records.

8
9

"Well, what documentation did

They didn't tell you and you can't

The rule in Virginia is if the plaintiff
comes in and there are some claims for which they can

10

recover and some they can't, but they're lumped together

11

and they give no basis to the Court to distinguish one

12

from the other, then the whole claim fails.

13

the case you have here.

And that's

14

So again, we ask our motion be sustained.

15

THE COURT:

16

Mr. Odin, did you want to

respond to the mitigation argument?

17

MR. ODIN:

18

Your Honor, as I understand the rules of.

Just very briefly.

19

Virginia, once a court determines that there had been

20

damages, then the Court has great liberty in determining

21

what those damages are, and that certainly applies here.

22
23

Insofar as mitigation of damages, it seems
to me that a statute by the legislature comes in.
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1

remedial statute and it says,

2

happening in our courts, and if you do it, this is what

3

you are going to pay for doing it.

4

11

We don' t want this

11

And now they're coming into court and

5

saying, "No, no, no.

6

before the Court.

7

advance.

8

stop us from going behind that stipulation and continuing

9

to make these claims every time we showed up.

10

We knew we made a stipulation

We stood up.

We looked at it.

We wrote it out in

We knew it.

But you didn't

11

The testimony was at depositions, time

11

after time we would say, "That's not part of this claim. "

12

"Well, we think it is.

13

We think it is."

We addressed it substantively.

Why were

14

we addressing it first substantively and, secondly,

15

coming in specifically?

16

could have gotten it dismissed substantively, there could

17

be no re-filing, and that ruling would have taken care of

18

these other cases where they have asserted material

19

breach.

20

First of all, obviously if we

So we tried to get rid of it on the

21

substance of it.

We come back a few days later and say,

22

"They can't do this.

23

Court has ruled that, indeed, they had stipulated and

They've got to stop this."
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1

they should have never been making these claims.

2

Mr. Odin isn't wrong and Mr. Richardson

3

isn't right.

4

right when we say to this Court that all one needs to do

5

is look at the demurrer and, indeed, the Plea in Bar, and

6

one will see that delay claims were in fact involved and

7

were in fact dismissed, and it's just that simple.

8

Thank you very much.

9

THE COURT:

10

Mr. Richardson is right and Mr. Odin is

All right.

Thank you, Mr.

Odin.

11

MR. DUMVILLE:

Your Honor, just to quickly

12

respond on mitigation, I believe the accurate testimony

13

of Ms. Hostetler was she couldn't tell you any particular

14

deposition in which there was anything brought up about

15

the stipulation.

16

filings here, you can, I think, pretty well bet that if

17

they had the deposition transcript that said anything

18

like that, it would've been put before Your Honor, and .it

19

hasn't been.

20

If they had that evidence, with all the

Those deposition transcripts are the best

21

evidence of what was said and wasn't said, not an

22

attorney's recollection when they're not specific about

23

when it happened or where it happened.
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1

PROCEEDINGS

2

(Whereupon, the court reporter was

3

previously duly sworn by the Clerk of Court; all

4

witnesses then present were excluded from the courtroom.)

5

THE COURT:

6

Okay.

Good morning.

We had adjourned yesterday, late

7

afternoon, and I had taken the motions to strike under

8

adv~seme~t.

Where are we this morning?

9

10

MR. DUMVILLE:

they've rested and it's our turn.

11

THE COURT:

:!.2

~-

13

Okay.
Y::~=

THE COURT:

17

THE COURT:

Yes, sir.

Is anybody here in the

courtroom going to be a witness?

19

21

•::e' =.

the witnesses.
MR. DUMVILLE:

2o

... ~ ....

--~---- I

And there's still a rule on

16

18

u~

Mr. Mark Kost as a witness.

14

15

Your Honor, I believe

MR. DUMVILLE:

No, sir.

Whereupon,
MARK J. KOST t

22

the witness herein, having been called as a witness by

23

counsel for the plaintiff and having been first duly
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l

sworn by the Clerk of Court, was examined and testified

2

as follows:

3

DIRECT EXAMINATION

4

BY MR. DUMVILLE:

5

Q

Good morning, Mr. Kost.

6

A

Good morning.

7

Q

Would you state your full name, please.

8

A

Mark John Kost.

9

Q

And what is your residence address?

10

A

I reside at 9314 Argent Court, Fairfax

11

Station, Virginia.

12

Q

What is your present employment?

13

A

My current employment is with Blake

14

Construction, holding the title of Assistant Vice

15

President.

16

17

Q

How long have you been with Blake

Construction?

18

A

I am in my twenty-second year.

19

Q

And how long have you been employed in the

20

construction industry?

21

A

Twenty-one years.

22

Q

What academic degrees do you hold?

23

A

I am a graduate of Penn State University,
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1

with a degree in architectural engineering.

2

Q

3

Contract 54?

You are working at the UOSA site on

4

A

Yes, I am.

5

Q

And how long have you been working at the

6

site on that contract?

7

A

Since January of 1997.

8

Q

Have you been there basically since the

9

inception of the work starting?

10

A

I have.

11

Q

What are your primary duties in connection

12
13
14
15

with Contract 54 on behalf of the Joint Venture?
A

I am the Senior Project Manager for the

Joint Venture and the man in charge at the site.
Q

When there were delays on this project,

1€

were there specified procedures for obtaining extensions

17

of the contractual completion dates?

18

A

Yes, there were.

19

Q

What was your involvement in implementing

20
21

those procedures on behalf of the Joint Venture?
A

I organized the staffing of the

22

individuals that would be performing the analyses, and

23

reviewed and approved the submission of those analyses.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
(703) 591-3004

(DIRECT EXAMINATION OF: MARKKOS'Ij

273

1

What were the types of documentation that

Q

2

were submitted to UOSA for purposes of requesting time

3

extensions?

4

A

Well, whenever a change was issued, we

5

would develop a mini-schedule for that particular change.

6

We call that a fragnet.

7

into the project schedule update, and based on that

8

ana~ysis~

9

the proper people.

10

11

we would submit that time impact analysis to

Q

What was the purpose of the time impact

analysis?

12

13

And we would insert that fragnet

A

To establish if there was any change in

Contract Time.

14

Q

In submitting these time impact analyses

15

requesting extensions of time, did you ever include in

16

any of those requests a request for compensation based on

17

the time?

18

A

MR. DUMVILLE:

19

20
21
22
23

No, I haven't.
That's all I have.

Thank

you.
THE COURT:

Mr. Odin, would you like to

ask Mr. Kost anything?
MR. ODIN:

Your Honor, I don't believe I
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1

have any questions.

THE COURT:

2

3

MR. ODIN:

But I'm sure you appreciate

that, Your Honor.
MR. RICHARDSON:

6

7

You're at a loss for words.

I've never seen this happen.

4

5

Thank you.

Can I get a transcript of

that?

8

THE COURT:

9

MR. DUMVILLE:

10

THE COURT:

May Mr. Kost be excused?
Yes.

Mr. Kost, thank you for your

11

time this morning.

12

free to remain in the courtroom, too.

13

like.

14
15

You are free to go.

You're certainly
Whatever you'd

(Mr. Kost was excused.)
MR. DUMVILLE:

Your Honor, we'd like to

16

also offer in evidence two documents or pleadings signed

17

by counsel for UOSA.

18

signed, with an affidavit by Mr. Bannwart·, and these are

19

both Defendant's designation of experts for the

20

consolidated cases.

21

that they be moved into evidence.

22

23

Both of them, it appears, have been

I'd like to hand those up and ask

MS. HOSTETLER:

Your Honor, I don't know

that the pleadings have to be admitted into evidence.
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1

They are a matter of the court record.
MR. DUMVILLE:

2

These are discovery

3

responses, so I'm not sure they're already in.

4

like to offer
THE COURT:

5

6

But we'd

I'd like to receive them just

because it's easier to keep track of all of them.
MR. DUMVILLE:

7

Thank you, Your Honor.

8

(The documents referred to were

9

marked for identification as

10

Plaintiff Exhibits Nos. 1 and 2,

11

and received in evidence.)
MR. DUMVILLE:

12

Your Honor, we also have

13

some cross-designations from the deposition of Mr. Zafar

14

Farooqi, which was taken on March 7, 2002.

15

yesterday, submitted designations, and these are our

16

counter-designations.

17

for the record.

18

that transcript.

2o
21

22
23

I'd just like to indicate those

I know Your Honor already has a copy of

THE COURT:

19

UOSA counsel,

I do.

I've got it

righ~

here.

Thank you.
MR. DUMVILLE:

The first one would be page

26, line 14, through page 27, line 18.
THE COURT:

Okay.
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MR. DUMVILLE:

1

The next is page 97, line

2

20, through page 99, line 19.

3

page 115, line 7, through page 116, line 2.
THE COURT:

4

And the next and last is

So that's page 26, line 14,

5

through P?ge 27, line 18; page 97, line 20, through page

6

99, line 19; page 115, line 7, through page 116, line 2.

7

MR. DUMVILLE:

8

THE COURT:

9

MR. DUMVILLE:

That's correct, Your Honor.

Okay.
Thank you.

MS. HOSTETLER:

10

Your Honor, we would

11

object to that counter-designation.

12

under the rule, the counter-designation is to make sure

13

that the portions of the deposition that UOSA is asking

14

the Court to consider are complete and accurately

15

describe the testimony, and if there's something around

16

that that we omitted, then obviously there would be the

17

opportunity to counter-designate.

18

With this

11

As the Court knows,

counter-designa.tion, 11 the Joint

19

Venture is introducing new material on different subject

20

matter for a witness that is available and present to

21

testify.

22

to use their own deposition in lieu of testimony in this

23

case.

There is no rule that permits the Joint Venture
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1

sides have submitted two briefs, and if that's not enough

2

briefing at this point, there never will be.
THE COURT:

3

I think it's adequate.

4

clerk is saying it's plenty.

5

MR. DUMVILLE:

6

My law

Your Honor, very briefly,

before closing argument.

7

Again I would renew our motion to strike

8

UOSA's evidence, again on the grounds there's no evidence

9

that there's been a determination within the meaning of

10

the statute.

11

a nonsuit.

12

The Sheets case controls where there's been

There's no evidence at this point that

13

there are any damages for delay.

14

allocate the fees between the so-called or alleged delay

15

damages and non-delay damages, as well as two suits that

16

aren't even a part of this case.

17

It's a failure to

There has been a showing as a matter of

18

law that there's been a failure to mitigate substantially

19

since the alleged stipulation in September.

20

is on the plaintiff to show that something was filed that

21

was false and had no basis in fact and law, and they

22

haven't done that.

23

The burden

And finally, Your Honor, the fees
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1

presented are unreasonable per se because the

2

documentation and the evidence given to support them does

3

not give the Court any degree of certainty that what's

4

being claimed is either reasonable or even work done for

5

the cases ·in question.

6

So on that basis, we move to strike the

7

moving party's evidence.

8

MR. ODIN:

9
10

Your Honor, may I adopt our

previous argument in response to the renewed motion to
strike.

11

The only other thing I would say, Your

12

Honor, I think it's rather critical to make a distinction

13

here between a cause of action and a claim.

14

only one cause of action involved here but, nonetheless,

15

there can be multiple claims.

16

what was asserted in this case was a claim.

17

There may be

And in fact, Your Honor,

Now, if they file another suit, it is

18

another claim.

19

asserted in this case -- the claims, if you will -- were,

20

in fact, baseless insofar as this case is concerned.

21

But nonetheless, the claim that was

There has been no determination, but the

22

Court makes that determination.

23

statute, it says

11

And as I read the

determined through litigation,

n
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1

through litigation, there has been, in fact, established

2

the facts necessary for the Court to say, in essence,

3

that from the litigation, it was determined that the

4

claims were false, and that continued assertion after a

5

stipulation is a false claim and it is, in fact, baseless

6

in law and fact.

7

continue to assert a claim which has been dismissed under

8

a Plea in Bar is, in fact, a false claim.

9

fact, without basis in law or fact.

10

It should have never been done.

To

It is, in

Now, we're talking about the claim that

11

was asserted.

12

asserting another claim, and there the statute comes into

13

play again.

14

then, of course, attorney fees and costs should be

15

incurred there.

16

If they file another suit, they are

If that new claim proves to be baseless,

With respect to the reasonableness of the

17

bills, Your Honor, the statute says, in essence, in fact,

18

that what is to be awarded is the cost incurred by the

19

client.

20

evidence, for instance, that the fees that were charged

21

by the accountant were less than acceptable, but the fact

22

is, the client, UOSA, the public body, in fact, incurred

23

those bills.

It is a fact that one could conclude from the

They paid those bills.
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And it's not unlike a negligence case when

1
2

a tort-feasor goes into court and says,

3

was negligent.

4

pay for the injuries caused by the doctor. "

5

law -- perhaps throughout the United States, but

6

certainly in Virginia -- is nonsense.

7

party and the party seeks treatment and is injured by the

8

treatment, the tort-feasor is nonetheless liable because

9

they, in essence, put into play the chain of events.

11

Well, the doctor

Therefore, I should not be called upon to
I think the

If you injured the

10

Well, here, if a bill slipped through UOSA

11

that it paid, that it could have questioned, nonetheless,

12

that bill would have never been incurred had the false

13

claims -- the groundless claims -- not in the first place

14

been asserted.

15

But in any event, given the rules with

16

respect to the fact that an entire bill is not thrown out

17

on sheer speculation -- Their argument in some instances

18

is, "Well, we can't prove that the bill is false.

19

if they can't prove that the bill is false, there's no

20

presumption that the bill is false.

21

11

But

In fact, the perception is that public

22

bodies -- whatever a public body does, their decisions

23

are presumed to be correct.

And certainly there's no
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1

presumption that when a party pays a bill, that they get

2

up in the morning and say, "I think I will pay an

3

unreasonable bill, " because obviously they can't know

4

what they will recover for.

5
6

So it seems to me the argument's
groundless.

Thank you.

7

MR. DUMVILLE:

Your Honor, if it's

8

agreeable -- I mean, I can respond now, but I don't want

9

to do it twice.

10

I'll just respond at that point if that's all right.

11
12

If we're going to do closing argument,

THE COURT:

I'm going to take the motion

under advisement, like I indicated before.

13

Do you want to go into argument?

14

Mr. Richardson, go ahead.

15

MR. RICHARDSON:

Your Honor, this is a

16

somewhat unusual proceeding, so we're going to keep it

17

unusual.

18

our reply memorandum seven basic questions.

19

argue three-and-a-half of those, Ms. Hostetler is going

20

to argue three-and-a-half of those.

21

closing argument, but we won't overlap too much on the

22

issues we address.

23

I am going to argue -- We have identified in

THE COURT:

I'm going. to

So it'll be a split

Sure.
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1

MR. RICHARDSON:

Despite everything that

2

we went through on the presentation of evidence

3

yesterday, there really is no need to confuse the issue

4

that is being presented to the Court.

5

UOSA's position is very straightforward.

6

At the time of the motion in limine, this Court made a

7

determination that the material breach claim had been

8

stipulated out of the case at the time of the entry of

9

the Plea in Bar order.

That determination is very clear

10

and there wasn't any question about it.

11

specifically on it.

12

You ruled

Our position is that if the material

13

breach claim was stipulated as not being part of the

14

case, any ongoing attempt to pursue a claim which had

15

been stipulated not to be part of the case is, under the

16

statute, not only false, but has no basis in law or fact,

17

because a party can only pursue those claims which are in

18

its pleadings, and they've stipulated as not part of

19

their case.

20

Since the day Your Honor made that

21

determination, the Joint Venture has been trying to

22

figure out how to avoid the effect of that determination.

23

The first step in that effort was to object to the entry
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1

of an order.

2

You'll recall that when we came in on the

3

motion

entry of the nonsuit, we also had motion for

4

entry of an order on the motion in limine.

5

decision the Court made at that time was, "Well, if

6

there's going to be a nonsuit, it seems like the rulings

7

on the motion in limine are moot, so I don't need to

8

enter an order."

9

Honor may recall.

And the

We were concerned at that time, as Your
"Your Honor, we would like to have the

10

order entered because we think these issues are going to

11

come up again.

12

11

We knew the Joint Venture was going to

13

bring them up again.

14

every opportunity they've had throughout the case.

15

Honor decided instead to just go ahead and have the order

16

of nonsuit ready, and here we are, a repeat performance

17

on the issues that were argued in the motion in limine.

18

They've brought them up again at
Your

I would fully expect, if they ever do

f~le

19

the case again, we're going to argue the motion in limine

20

again.

21

stipulation at least a third time, if not more.

22

already have a couple of other suits pending.

23

indicated they're going to re-file.

We are going to be arguing the effect of that
We
They've
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1

Whether they do or not is not relevant to

2

the issues today, other than the fact that it would give

3

some finality if the Court would make a very clear

4

statement in the order it enters that there was a

5

determination as to that material breach stipulation.

6

A case more clearly within the evil toward

7

which 1156.2 is addressed really -- I can't imagine one.

8

The statutory purpose, as we have set forth in our

9

previous argument and in the papers we have filed with

10

the Court, is to protect public bodies from being

11

required to defend artificially-inflated claims submitted

12

by contractors in anticipation that either the Government

13

won't want to spend the money to defend it and will

14

settle them, or to force the Government to spend money

15

that it shouldn't have to spend.

16

purpose of the statute.

17

That is the remedial

We have here a contractor who filed

18

cumulative claims for delay totaling 13 years.

They

19

never amended the pleading to reduce that.

20

month before trial.

21

cumulative delay of 13 years.

22

a proposed expert analysis which reduced the portion of

23

justifiable delay even by their own expert, within that

We were one

They still had pleadings claiming
They ultimately presented
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1

4, 728 days, to 517 days.

2

Eleven percent of what they had asserted

3

was all their own expert could find any basis for.

4

don't agree that the expert was right even at that, but

5

best-case·scenario for the Joint Venture at that point

6

was only 11 percent of what it had claimed as delay could

7

be justified by their own evidence.

8
9

We

Not only did the Contractor in this
instance artificially inflate its claim, one of the clear

10

purposes that the statute was enacted to prevent, but

ll

faced with dismissal of the case, the material breach

12

damage claim, for lack of notice -- and you'll recall

13

that the notice requirement is both statutory and

14

contractual, and the evidence presented at the Plea in

15

Bar was there had been no notice of a claim for

16

unspecified damages for delay.
Whatever it was called, whether it was

17
18

delay damages, material breach damages, there had been.no

19

notice of any delay damage claim of an unspecified

20

amount.

21

today.

22

substantive question they asked:

23

claim for delay damages? 11

Mr. Kost acknowledged that when he testified
They put Mr. Kost on the stand.
11

The one

Did you ever make a

"No. "
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1

So they've already established that not

2

only could they not have met -- they were not prepared to

3

meet the notice requirement in September, they've

4

admitted now they never could because they didn't give

5

notice of· any delay damage claim.

6

So after stipulating by necessity to avoid

7

the motion to strike in September that the claim for

8

unspecified damages due to Owner-caused delay -- whether

9

you call them material breach or delay damages -- is out

10

of the case, they came right back and re-asserted it.

11

They asserted it in two forms.

12

a delay damage claim in Law No. 193766, and they were

13

calling that

14

as a general "material breach 11 claim, both of which were

15

for unspecified damages.

11

It was being asserted as

material breach, 11 and it was being asserted

16

When they were ordered by Judge Roush on

17

December 28th to file their discovery responses telling

18

us what it was they were claiming by January 2nd or

19

were going to be barred from making any claim, they

20

finally gave us the answer, and that answer was, "Here's

21

the material breach claim we had stipulated we weren't

22

going to pursue."

23

That statute is intended to prevent a
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1

public body from having to incur those kinds of expenses.

2

UOSA had no choice at that point but to proceed with

3

defense of the claim.

4

brings us before the Court.

5

which UOSA'contends that it was required to defend a

6

claim which this Court has determined was stipulated out

7

of the case.

8

law or fact .

9

That is the circumstance which
That is the background upon

That was a false claim.

It had no basis in

The Joint Venture went to great lengths to

10

confuse the issue, but that's really what's before the

11

Court: was the determination that material breach damages

12

were stipulated out of the case in September a

13

determination in this litigation that the claim was false

14

has to be false; it's not in the case -- has no basis

15

in law or fact; has to have no basis in law or fact

16

because it's not in the case.

17

Now, in order to determine entitlement

18

under the statute, we have identified the seven

19

that arise under the statute, and it's just taking the

20

language of the statute and running through what the

21

various elements are.

questio~s

22

The first one that has to be addressed

23

and whether there is entitlement to recover under the
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1

statute is really a question of law.

2

interpretation of the language of the statute.

3

It's an

The first one, the statute says it has to

4

be a claim against a public body by a contractor.

5

an easy one.

6

pleadings acknowledge that UOSA is a public body, subject

7

to the requirements of the Public Procurement Act.

8

identify themselves as the Contractor.

9

really arguing about.

10
11

That one's not really contested.

That's

Their own

They

That one nobody's

We're within the first step of the

Act.
The second one -- and that's the one that

12

we have spent a lot of time talking about -- is whether

13

the Joint Venture is making a claim for costs or damages

14

due to the alleged delaying of the Contractor in the

15

performance of this work.

16
17

Now, they presented it two different ways
The answer to that certainly is "yes."

They presented

First, they presented a

del~y

18

it in two different ways.

19

damage claim in Law 188471, and Count II of Law 190274,

20

and in paragraphs 14 and 20 of the Amended Motion for

21

Judgment in 193766.

22

first $10 billion, then $12 million.

23

they made it just an unspecified amount, but it was still

They set in the first two cases
In the third case,
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1

a lengthy recitation of Owner-caused delays which was the

2

basis of the claim.
Now, we do accept the Joint Venture's

3

4

correction.

As I indicated in opening statement, we

5

missed a step in the procedural process.

6

had been a nonsuit of Count II of the delay damage claims

7

in the first two cases.

8

delay damage claim.

9

has virtually a full page of actions on the part of UOSA

We forgot there

But they did not abandon the

If you look at 193766, paragraph 20

10

which are alleged to have caused delay to the project.

11

That is alleged delay in the performance of the contract.

12

Ms. Hostetler read that portion of the paragraph in her

13

testimony.

14

They go on to say that such unreasonable

15

UOSA-responsible delays have caused the Contractor to

16

incur substantial additional expenses and costs.

17

next paragraph, paragraph 21, says all of those actions

18

constitute a material breach.

19

damnum in that count incorporating the allegations of

20

delay and say those are a material breach.

21

The

Then they go to the ad

So they were claiming the same damages

22

they had been claiming under Count II of 188471 and

23

190274.

They just called them material breach instead of
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1

delay damages, but it was the same thing, based on the

2

same actions.

3

That stayed with the case until we got rid

4

of that count with the demurrer December 28th, 2001.

5

Whether the material breach damages are costs within the

6

contemplation of 1156.2 I think is really where the Joint

7

Venture is focusing its argument.

8
9

You need to recognize what the purpose of
delay damages is.

The purpose of delay damages is to

10

compensate the Contractor for the costs of extended

11

performance.

12

have what they're entitled to for the extended

13

performance caused by the delay.

14

They've got the contract price; then they

The Joint Venture has identified its

15

damages in this case in their material breach theory.

16

We've quoted in our brief:

17

Joint Venture's calculation of material breach damages is

18

based on the actual costs incurred in performing the

19

work, less amounts paid. 11

20

11

From the very beginning, the

The total cost of performance, less the

21

amount paid, is what they're asking for.

That includes

22

everything.

That includes whatever their alleged delay

23

damages are.

That includes what they have called the
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1

hard costs that are not delay costs.

2

all in one big lump, which they say, "This is our

3

material breach claim.

4

to go through and figure out what portion of that big

5

ball of material breach damages is attributable to delay

6

because it's not all delay damages," and that's where

7

they're wrong.

11

They have put that

Then they say, "UOSA, you have

8

The status of the case at the time the

9

Court made its determination that material breach had

10

been stipulated out was that they were claiming a great

11

big ball of material breach damages in the amount of $63-

12

plus million; unspecified; unsegregated.

13

lump.

That was the

"Here are our damages for material breach."

14

They were continuing to express their

15

intent to disregard the prior rulings of the Court at the

16

Plea in Bar, the prior stipulation, and the prior ruling

17

on the demurrer.

18

And you'll recall that one of the

topic~

19

of discussion at the motion in limine was, "We've already

20

addressed all these things.

21

the case.

22

are not even part of these pleadings.

23

other cases, other suits that were filed after this."

Some of this stuff is out of

Some of their claim is based on claims which
They're part of
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We requested in the motion in limine a

1
2

determination that, "yes, this case is limited to what's

3

pled within this case," and Your Honor agreed.

4

already been addressed.

5

So that's

But what we were forced to defend was

6

everything they had ever claimed on this job, whether it

7

was in this case or not; whether it was in the

8

consolidated cases or not; whether it had ever been

9

included within any case or not; or whether it had ever

10

been identified, because they wanted everything.

Every

11

penny that they had put into the job they wanted back.

12

Now, how do they get there?

13

of the statute is a contractor making a claim for damages

14

"due to the alleged delaying of the contract in the

15

performance of its work."

16

The significant portion of that, the controlling portion

17

of that language is "due to alleged delay."

18

amount claimed is due to alleged delay, it is recoveraple

19

under the statute.

20

The language

That's the test for recovery.

If the

We have given in our brief a lengthy

21

quotation of a few things that have been presented by the

22

Joint Venture.

23

round of briefs that were filed after the case was

One, Your Honor may recall in the first
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1

transferred from Judge Roush to you in an attempt to give

2

you some background, the Joint Venture went to great

3

lengths to explain what they thought the case was all

4

about.

5

that they go on at length explaining why it is a delay

6

case and why all of the things UOSA did to delay the job

7

constitute a material breach.

8
9

And if you look in our memorandum, you will see

Significantly, they say that the delay
costs are for extended performance.

Then they talk about

10

how important it is to have a delay analysis in

11

responding to Judge Roush's question about

12

going to be able to tell UOSA what your damages are,

13

response was, ''That's what this whole thing is based on

14

-- the delay analysis. n

15

11

when are you
the

n

So they really can't run away from their

16

own prior statements that their entire damage claim is

17

based on delay because they said all along that they

18

could not tell us what their damages were until they

19

done their delay analysis.

20

analysis, it doesn't have anything to do with delay; it's

21

not due to delay.

22

analysis, they've acknowledged it was due to delay.

23

makes perfect sense, the way they have structured their

h~d

If they didn't need a delay

Since they had to have the delay
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1

claim.

2

Now, we have been characterized as -- I

3

believe the language -- a strained argument to get to the

4

point of "this is all delay damages.

5

the logic,· sort of walk backwards.

6

11

Let' s walk through

Their claim for damages, $63-plus million,

7

is said to be based on a material breach theory.

8

fundamental concept of that fundamental breach theory,

9

according to them, is that UOSA, by withholding

The

10

liquidated damages, wrongfully failed to pay them, and

11

that constitutes material breach.

12

How did UOSA wrongfully fail to pay them?

13

Liquidated damages were withheld because they did not

14

complete_within the required time.

15

liquidated damages was justified, there was no material

16

breach.

17

If the withholding of

How do you determine if the withholding of

18

liquidated damages was justified?

19

backwards is they say,

20

time extensions.

21

extensions, you wouldn't have been able to assert

22

liquidated damages because the contract time would have

23

been extended.

11

Well, the next

Because UOSA wrongfully denied

And had UOSA granted those time

11
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1

Why were time extensions supposedly

2

proper, or why should time extensions have been granted?

3

"Because UOSA delayed the Contractor in its performance

4

and refused to admit it."

5

But for the alleged delay, there would be

6

no material breach claim because there would be no basis

7

for material breach.

8

would not have been an extended-performance basis in

9

order to qualify for the extension of liquidated damages

10

But for the alleged delay, there

and get you to the non-payment issue.

11

The entire material breach claim rises

12

from and is directly due to alleged delay in performance,

13

by their own way of setting forth the damages.

14

UOSA was defending -- however they described the

15

particular dollar amount, however they put the different

16

pieces in to get to the $63 million, that's what UOSA was

17

defending.

18

million was due to alleged delay in performance.

Thus,

Every penny that was being claimed in the $63

19

So it makes no difference whether it's, as

20

they call it, bricks and mortar; money they were entitled

21

to be paid but weren't paid -- or however they they want

22

to characterize it.

23

their lump, and we were not required to segregate in our

They didn't segregate it.

That is
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1

cost itemization what portions of our fees and costs were

2

incurred for this little bit of the case and that little

3

bit of the case.

4

defend the big lump of the material breach damages.

5

Now, getting to the amount of those,

All of our costs were incurred to

6

there's one clarification that needs to be made.

7

Joint Venture contends that even if we are right, the

8

liquidated damage amount that remained in dispute

9

following the motion in limine was 722 days or $7.2

10

The

million as opposed to the $5,170,000 we assert.
Your Honor will recall that at the motion

11
12

in limine, the ruling was claims included within cases

13

filed after are not going to be part of this case.

14

last 205 days of their delay analysis -- Ms. Hostetler

15

went through that in her testimony; it was unrefuted.

16

The last 205 days was based on claims which were included

17

within later-filed cases.

18

had is 517 days if they had gotten every day they

19

for, and that's $5,170,000.

20

dispute following the motion in limine.

The

So the best the Joint Venture
aske~

So that's what remained in

The Joint Venture has done its best to

21

22

confuse and confound, but that's what we're talking

23

about.

The material breach damages of $63 million are
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l

due to alleged delay in performance.

2

UOSA is claiming was spent in defense of that claim.

3

That claim was false, had no basis in law or fact because

4

it had been stipulated out of the case, and UOSA is

5

entitled to recover 91.8 percent, which is the

6

calculation of $58 million versus $63 million, of its

7

costs expended.

8
9

Every penny that

Now, we've also had some discussion about
"what is a determination? 11

10

previously.

ll

to the motion to strike.

12

We've addressed it

Mr. Odin touched on that in his opposition

The Joint Venture keeps arguing a nonsuit

13

is not a determination, so there's never been a

14

determination in the case.

15

nonsuit completely misses the point of what we're talking

16

about.

17

The argument addressing the

UOSA does not contend that the nonsuit was

18

any sort of determination.

It may well have been a

19

recognition of the Court having made a determination, but

20

the determination was this Court's ruling on the motion

21

in limine; this Court's determination that the material

22

breach portion of the case had been stipulated as not

23

being part of the case.

That happened prior to the entry
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1

of the nonsuit.

That led to the nonsuit.

2

the nonsuit that was the determination.

3

Court's ruling on the motion in limine.

It was the

If you look at the language of the

4

5

statute, i·t does not say "adjudication. 11

6

"final order."

7

through litigation."

8

litigation.

9

after the case is over.

10

But it was not

It does not say

It uses a very specific word: "determined
That can happen at any stage of the

It can happen during a case.

It can happen

It can happen after a nonsuit

has been entered.

11

The Court looks back and sees through this

12

litigation what has been determined.

13

the litigation the Court has determined through that

14

litigation that the claim either is false or has no basis

15

in law or fact, or both, or all three, then the

16

Government is entitled to recover its costs.

17

If at any point in

If the Legislature had intended the
~o

18

requirement of a final order as a condition precedent

19

the recovery of costs, it would have said so.

20

"Determined through litigation" is very carefully chosen

21

language to address the very situation we have here: a

22

determination that is made prior to entry of a final

23

order.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
(703) 591-3004

301

It's a remedial statute as we've argued

1

2

previously.

Its purpose is to protect public bodies --

3

to protect public bodies from the very circumstance we

4

have where the costs have been expended and then there's,

5

"Whoops.

6

recover the costs under the Joint Venture's theory.

7

The Court, through the ruling on the

Let' s get out of here,

11

and there' s no way to

8

motion in limine, has determined through litigation the

9

material breach was not a part of the case.

As we've

10

stated repeatedly, continued pursuit of a claim not in

11

the case cannot have any basis in fact and it must be

12

considered to be false.

13

Now, the Joint Venture recognizing that

14

"we've got to do what we can to get away from that

15

determination on the motion in limine,

16

brief, characterized the ruling as "frivolous, " and then

17

clarified.

18

"frivolous. 11

19

final, informal finding on an evidentiary matter 11 or an

20

"abortive ruling. n

21

11

initially, in

They didn't really mean to call it
What they meant to call it was a "non-

Now, I don't use the word much, so I

22

looked it up, and as near as I can determine, the

23

simplistic meaning of

11

aborted" is "meaningless."
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1

If the Joint Venture thought the ruling on

2

the motion in limine was meaningless, why did it prompt

3

them to nonsuit their case?

4

meaning.

5

meaningful-ruling.

6

breach damages were not in the case.

7

That ruling had great

It was not an abortive ruling.

It was a

The Court determined that material

I used the "forest fire" analogy in the

8

opening statement and I'll return to that.

Every time

9

there has been a ruling of some sort affecting the Joint

10

Venture's right to proceed, whether it be the Plea in Bar

11

on the claims that were dismissed, the Plea in Bar on the

12

stipulation, the demurrer, then we come back in on the

13

motion in limine, the Joint Venture has sort of gone and

14

popped up out of the ground someplace else, asserting the

15

same claim, with the same amount of damages, under a

16

different umbrella.

17

What we're asking for is that we not have

18

to argue the effect of the stipulation a third time.

19

We're asking for an order by the Court clarifying that

20

and using the language you used in the transcript from

21

the ruling on the motion in limine -- since the material

22

breach is the only element of the unspecified damages

23

pled based on manipulation of schedule and unspecified
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1

damages based on manipulation of schedule, were

2

stipulated out of the case, material breach was

3

stipulated by the Joint Venture not to be a part of the

4

case as of the entry of the Plea in Bar order on October

5

24, 2001 ..

6

That's what the Court needs to do as an

7

order to be entered, which is what we had proffered back

8

when we came in to argue to try to get the order entered

9

previously.

That puts an end to it.

Then we don't have

10

to come back and argue a third time what happened with

11

the stipulation.

12

order and it won't be re-argued.

13

but it shouldn't be.

14

The Court has then spoken through its
It might be re-argued

What happens if we do come back?

How does

15

that affect UOSA's right to recover the costs incurred in

16

this case?

17

litigation is totally irrelevant to the award of costs in

18

this litigation, in this suit.

What might or might not happen in subsequent

19

Under the Joint Venture's theory, the only

20

thing a contractor needs to do to avoid the imposition of

21

statutory costs in this circumstance where there has been

22

a determination without a final adjudication, is say,

23

"We're going to bring that case again,

11

and you take it
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1

up at a later time.

2

nothing for the 30 days from entry of that final order,

3

when we can't come back in within the pending case, and

4

say,

5

that case is over and we haven't re-filed.

6

going to.

n

Have a final order entered, do

Ah ha, we don' t have to pay those costs because
But we're

We're going to file it sometime."
We don't get into that speculation, and

7

8

the Legislature made it clear that we don't get into that

9

speculation because the Legislature said "when it is

10

determined through litigation that the claim is false or

11

has no basis in law or fact.

12

which the Legislature is referring, not that litigation

13

re-filed.

14

That is different litigation.

15

determination in this litigation that there is no merit

16

to the claim, and in this litigation UOSA is entitled to

17

recover its costs.

11

It is that litigation to

That litigation re-filed is another case.

18

There has been a

Now, I've addressed in some respects

th~

19

public policy.

20

about the -- it should be the "frivolous 11 standard as

21

opposed to a

22

standard they want to argue.

23

one is, if the claim is false, it's frivolous, so we meet

11

The argument has been presented in brief

reasonablenessn standard or whatever other
The simple answer to that
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1

the standard even if it applies.

2

But secondly, it doesn't apply because the

3

Legislature would not have needed to make a separate

4

statute to allow the recovery of costs if it was a

5

"frivolou&" standard because that's already available

6

under 8.01-271.1.

7

something different because the Legislature has to be

8

understood to have meant something beyond what already

9

existed in legislation.

10

1156.2 has to be interpreted to mean

And for purposes of the record and when

11

Your Honor has the opportunity to start reading through

12

the briefs, you'll discover a fairly significant typo in

13

the reply memo we filed.

14

reply memorandum, just before the citation of Cape Henry

15

Towers we refer to "existing litigation," and that should

16

be "existing legislation."

17

correction, which I just happened to notice as I was

18

reading through this.

If you look at page 13 of our

So we would like to make that

The heavy burden of a "frivolous"

19

20

standard, which we've met anyway if the claim is false

21

but the heavy burden for no basis in law or fact of a

22

11

23

frivolous" standard would really subvert the public

policy of 1156.2.
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1

The last issue I want to address -- and

2

then I'll turn it over to Ms. Hostetler to address the

3

cost aspects and the

4

duty to mitigate and the contention that by not raising

5

the material breach issue at some other time, UOSA had

6

failed to mitigate its damages.

11

reasonableness 11 question -- is the

I'm not sure how many times we had to

7

8

raise it.

At the Plea in Bar, we established there had

9

been no notice.

They agreed and nonsuited it.

We had a

10

demurrer, where we had the unspecified damages for

11

material breach thrown out under Law 193766, paragraph

12

20.

13

Four days later we're hit with it again.
Now, at some point we would like to get a

14

determinative, dispositive ruling from the Court.

15

was the purpose of filing the motion to strike the

16

material breach damages.

17

the consolidated cases, but that would be a ruling --

18

because one of the grounds we're asserting was that by .

19

electing to continue performance of the contract, the

20

Joint Venture had affirmed the contract and waived its

21

right to assert material breach.

22

forever, so we wouldn't have to re-argue it every time

23

they try to surface it.

That

That would apply not only to

That gets rid of it
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1

After that was unsuccessful, we came back

2

with the motion in limine, which is the next most

3

sensible way of proceeding when the Court set the

4

schedule to file those motions.

5

were due. ·

6

We filed it when they

Now, there may be other procedural tactics

7

to that could have been followed.

We may or may not have

8

been successful.

9

Venture have to be told "that's not in the case,

But how many times does the Joint
11

even

10

though you agree it's not in the case?

11

when the Joint Venture is going to get the message.

12

Joint Venture can get the message now.

13

We have no idea
The

I've already indicated one provision of

14

the order we would like to have the Court enter, and that

15

has to do with the determination that the language of

16

"material breach 11 had been stipulated out and that is a

17

determination.

18

We also would like the Court to enter an.

19

order stating that there has been a determination through

20

litigation that the claim for delay damages beyond the

21

$5,170,000 in disputed liquidated damages has no basis in

22

law or fact and is false; that 91.8 percent of the claim

23

for costs or damages due to the alleged delaying of the
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1

Contractor in the performance of its work having been

2

determined to be false, for it to have no basis in law or

3

fact, UOSA is entitled to recover 91.8 percent of its

4

costs in defending that false claim which had no basis in

5

law or fact.

6

Finally, Ms. Hostetler will go through

7

what the costs are to which that 91.8 percent should be

8

applied.

9

That's what we're asking the Court to do.

10

That's the purpose of this proceeding.

We think it is

11

more than justified on the record before the Court.

12

THE COURT:

13

Ms. Hostetler.

14

MS. HOSTETLER:

15

Mr. Richardson addressed several of the

Thank you, Mr. Richardson.

Good morning, Your Honor.

16

issues that were set forth in our reply memorandum which

17

we believe the Court is required to look at in analyzing

18

UOSA's motion for costs.

19

the factual -- not the legal issues Mr. Richardson

20

addressed, but the factual issues, starting with Question

21

3

22

claim? 11

23

claim of 4,728 days and a delay damage claim of

I

which is,

11

I'd like to begin by addressing

What is the Joint Venture's total delay

We submit UOSA was defending against a delay
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1

$63,494,497.

2

Factually, where do we get that

3

information?

4

Joint Venture's delay claims come from their pleadings.

5

Exhibit 5 to our motion sets forth the specific claims

6

pled in the Motion for Judgment in the consolidated

7

cases, and that totals 4,728 days pled.

8

are not itemized in terms of dollars, and we're entitled

9

to recover costs due to those delays.

10

From the evidence before the Court.

The

But those delays

So in further discovery filed by the Joint

11

Venture -- and I specifically refer the Court to Exhibit

12

1, 2, and 8, that were introduced and received -- the

13

Joint Venture specifically identified the amount of its

14

claims due to delay.

15

Exhibit 1 is the Joint Venture's Further

16

Supplemental Responses to Defendant's First Set of

17

Interrogatories filed on January 2nd, 2002.

18

pleading identifies the Joint Venture's damages and

19

delays which had been the subject of UOSA's several

20

motions to compel.

That

21

Response to interrogatory No. 4, at page

22

9, states, "UOSA has delayed the substantial completion

23

of Subproject A through the issuance of numerous work
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1

orders, through the manipulation of the approved budget

2

schedule, through the imposition of restraints on the

3

reinstruction of sludge in the Digester 8/1 which were

4

not in accordance with the contract, and through other

5

actions, defects, and delays.

6

those delays, which delays were actually on a critical

7

path of Subproject A and to what extent, are set forth in

8

the supplemental response to interrogatory No. 1."

The specifics for each of

That's all part of the Exhibit 1.

9

And

10

that reference is made to the report of Mr. Evans Barba,

11

which is attached to that interrogatory.

12

a separate exhibit before the Court.

13

And that report, as amended, shows 722 days of

14

uncompensated delay, not the 4,728 days originally pled.

15

We have made it

That is Exhibit 8.

The interrogatory continues to itemize

16

damages claimed and on page 10 specifically sets forth

17

$800,919 as costs for extra work, and clearly those are

18

not costs claimed for delay but for additional work which

19

the Joint Venture claims UOSA has not paid it.

20

course, as Your Honor knows as a result of those motions

21

in limine, that became a $16,000 claim for costs.

22

remaining dollars set forth on Exhibit 1 relate to the

23

delay claims.

And of
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1

Exhibit 2 is a supplement.

The Joint

2

Venture didn't live with those numbers.

3

them.

4

regarding its delays in damages.

5

and 4, on·page 6, the claim for material breach is listed

6

at $63,258,497, plus $169- for bond costs and $67,000 for

7

taxes.

So it's a supplement from the Joint Venture

8
9

They increased

Interrogatories No. 1

That brings us to the total delay claim
and that was Exhibit 17, which is the demonstrative

10

exhibit I used in my testimony

11

claim of $63,494,497.

12

where the statute is requiring the Court to calculate a

13

percent, that is the denominator of the calculation.

which is a total delay

So for purposes of the statute,

14

Mr. Richardson addressed the substantive

15

issues of Question 4, which is, "What is the portion of

16

the Joint Venture's delay claim determined to be false in

17

this case? n

18

is the $58, 324, 497; and again, you can get to that by

19

looking at Exhibit 17, which was the demonstrative

20

exhibit that referenced or that put into writing my

21

testimony.

22
23

But from a mathematical point of view, that
_

So the total damages claim was the $63
million that I just mentioned, of which there were only
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1

517 days of delay at $10,000 per day remaining in the

2

case.

3

Joint Venture could have recovered, that remained in the

4

case, from the total delay claim, and that gives you the

5

net, which· is $58,324,497.

6

was false; had no basis in this lawsuit whatsoever.

So you have to subtract that $5,170,000 that the

That is the delay claim that

And get to the 722 and the 205.

7

Mr.

8

Richardson explained the logic behind it, but what you

9

need to do is look at Exhibit 8.

And if you go to the

10

last two pages of Exhibit 8, you will see in Time Frame 9

11

that there were 205 days claimed.

12

in this case that those 205 days did not relate to any

13

claim for delay filed in this case.

14

to a claim for delay filed in a later case.

It has been unrefuted

Instead, it related

15

So the fifth question then becomes, "What

16

is the percentage of the Joint Venture's total claim for

17

delay determined to be false or to have no basis in law

18

and fact?"

19

calculation of dividing the $58 million into the $63

20

million, and it's a percent calculation of 91.8 percent.

21

So that is what we're asking for.

22
23

And it's a simple matter of the mathematical

The second part of the test under the
statute then -- and this is Question 6 and 7 in our
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1

motion -- "What are the costs incurred by UOSA in

2

investigating, analyzing, negotiating, litigating, and

3

arbitrating the claim?" and we submit the total costs

4

incurred by UOSA was $3,637,386.18.

5

The Court will recall from page 6 of our

6

initial motion we had a cost breakdown that listed the

7

legal fees; the costs; the expert fees for Hill, Warner,

8

KPMG, and UOSA.

9

adduced, I went back last night and, based upon the

As a result of the evidence that was

10

evidence the Court has accepted, I subtracted out the

11

three -- actually, the three entries that Mr. Luchini

12

asked me about on cross-examination, whether or not they

13

were relating to the NLP or the Berlie case -- the

14

January 6th, '02 date for Mr. Odin; the January 7th, '02

15

time entry for Mr. Odin; and the 12/8/01 time entry for

16

Ms. Allen -- which came to a total of $2,000,313.

17
18

So I've subtracted -- Excuse me.
Those were busy days.
COURT:

Slip of the tongue?

19

THE

20

What's a couple zeros?

21

MS. HOSTETLER:

22
23

$2,000.

Mr. Odin carries a lot of

weight.
-- $2,313 that I subtracted out, and as a
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1

result, that reduces the total amount of the legal fees

2

we've claimed for $1,456,545.31.

3

Court, for its purposes, rerun the Excel spreadsheet that

4

was on page 6 with that new number in it.

And I have for the

5

I'll give counsel a copy.

6

THE COURT:

7

MS. HOSTETLER:

8

on that page that changed was the legal fees.

9

a question about it, let's not argue about it.

10

Okay.
Again, so the only number
If there's
We pulled

it out.

11

So in determining the dollar amount -- and

12

again, the dollar amount is the $3.6-, to which we would

13

then apply the 91.8 percent -- we start with the primary

14

rule of statutory construction that if a statute is

15

clear, there is no need to resort to rules of

16

construction.

17

Here the statute is very clear about what

18

the public body shall recover.

19

public body shall recover all costs incurred by the

20

public body 11

21

investigating, analyzing, negotiating, litigating, and

22

arbitrating the claim. "

23

--

The statute states, "A

but it doesn't stop there --

11

in

The first thing we note is it refers to
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all costs. "

Not just some costs; not taxable costs .

1

11

2

There is no limitation on the phrase

11

all costs. 11

And not only are there not limitations,

3

4

but the General Assembly goes on to define the types of

5

activities· that would be included in all costs that are

6

recoverable, and those are the "analyzing, negotiating,

7

litigating, arbitrating, and investigating. n

8

cannot separate "costs 11 from "all" or separate

9

from the language describing what those costs are.

10

Thus, you
11

costs"

In the briefs, the Joint Venture has taken

11

the position that this means, number one, no attorneys'

12

fees.

13

don't tell you what it might mean, Your Honor.

14

tell you essentially everything UOSA has claimed is not

15

appropriate, except for what would be construed as

16

taxable costs by the Court, and we know that's not the

17

case.

18

costs to the prevailing party.

19

Number two, it means no expert witness fees.

They

They just

We know there is a statute that permits taxable

There is no need for the General Assembly

20

to enact this rather extensive, broad language to give

21

UOSA or a public body that very same right.

22

statutory construction.

23

about what it means.

We go to

It's clear; it's not ambiguous
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l

In order to investigate, it requires the

2

assistance of not only UOSA; it requires the assistance

3

of their engineer, CH2M Hill.

4

requires, by the Joint Venture's own words, the delay

5

analysis by an expert scheduler.

6

Warner and his company.

7

In order to analyze, it

That would be Tony

Throughout these proceedings, the Joint

8

Venture has taken the position that it could not advise

9

UOSA of the magnitude of the damages and the delays until

10

after a delay analysis could be completed, and that that

ll

delay analysis required expert assistance.

12

We cited in our briefs to Mr. Luchini's

13

argument on March 30th, 2000, which was attached as

14

Exhibit 15 to our reply, where the Joint Venture says,

15

"What we have to do now is to look back to see what the

16

delay is on this job, and that requires our expert.

17

Luchini says, "So we had to take all these delays, work

18

through an as-built analysis, and come up with the

19

result, and we have experts working on that as we speak. 11

20

11

Mr.

So even the Joint Venture acknowledges

21

that in investigating, analyzing, negotiating,

22

litigating, and arbitrating this claim, it required

23

and it was mandated in this particular case for UOSA to
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1

understand that claim -- that they needed expert

2

assistance.

3

Significantly, the Joint Venture does not

4

argue that the meaning, as plainly read, is not clear,

5

nor does

6

alternative reading as to what that language means.

7

Instead, it ignores the plain meaning and essentially

8

says, "Well, 'costs' can never mean 'attorneys' fees.'

9

Period.

~t

argue there's an alternative ruling or

Matter of law.

10

Costs can't be attorneys' fees."

What that would mean, it would have to

11

read five of those words out of the statute.

12

is familiar with statutory construction.

13

read that out of the statute.

14

General Assembly have meant?

The Court

You just can't

What else could the

I've given you the costs of what the

15

16

actual breakdown on page -- the revised costs from page 6

17

of our memo.

18

in analyzing these claims, because the statute talks

19

about "these claims."

20

is left for a subsequent suit.

21

And again, these are costs incurred by UOSA

What happens in a subsequent suit

Now, the statute does not talk about

22

"reasonableness," but it's understandable that we've been

23

discussing in terms of what "reasonableness" is.
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1

statute protects a public body from all costs incurred.

2

It doesn't say they need to be reasonable.

3

know there is a lot of law out there on the

4

reasonableness of attorney's fees.

5

But we do

Even if the Court were to read in the

6

requirement of

7

are the costs incurred,

8

incurred the $3.6 million in costs.

9

the seven-part test set forth in the authorities as to

11

reasonableness 11 as opposed to just "these
11

UOSA has still shown that it
And even if you use

10

how you determine reasonableness of attorney's fees, we

11

simply meet that.

12

The Joint Venture doesn't challenge

13

11

reasonableness," Your Honor.

You never heard any

14

evidence from anybody saying those aren't reasonable

15

legal fees; those aren't reasonable delay damage fees.

16

What you heard instead was a challenge to the records

17

relating to the "review documentation.

18

Venture said, "Well, we don't know exactly which of the

19

million pages of documents you reviewed on this

20

particular day, and because we don't know, well, it can't

21

be recovered. "

11

The Joint

22

At no time do they come before this Court

23

and say, "That million dollars that law firm is claiming
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1

is simply unreasonable, Judge. "

2

that claim.

3

to that effect.

At no time do they make

There is not a whit of evidence before you

4

The primary challenge to the costs really

5

fall in that seventh category of those seven categories,

6

which is, "Are the services necessary and appropriate?"

7

There are three challenges: "It was not necessary to

8

defend against claims no longer in the case"; Challenge

9

2: "Well, you failed to mitigate your damages"; and

10

Challenge 3: "You did not allocate with mathematical

11

precision what related to each and every one of these

12

claims. 11

And I 'd like to address each one of those .

13

First is the argument that it was not

14

necessary to defend against a material breach claim

15

because it wasn't in the case anymore.

16

look no farther than the Joint Venture's conduct

17

throughout the motions in limine and the memorandum filed

18

by the Joint Venture in opposition to the Court and to

19

this cost application to see the effort UOSA had to

20

defend against.

21

taken as being final.

22

re-assert, re-argue, and re-characterize.

23

Nothing is ever over.

This Court has to

No ruling is ever

The Joint Venture continues to

After the motions in limine, the Court got
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1

a motion to clarify what that motion in limine -- and it

2

was effectively a motion to re-argue what the Court ruled

3

on the motion in limine.
Then, in response to a motion to quash

4

5

discovery; there was a re-argument of the Court's ruling

6

that no discovery was going to be permitted on either

7

side and a re-argument of whether or not there was a jury

8

trial.

9

In the two responses filed to the motion

10

for costs, the Joint Venture has continued to re-argue,

11

essentially.

12

breach really was part of the case.

13

before the Court and said material breach was really part

14

of the case.

15

should have gotten discovery.

16

whether or not they were entitled to a jury.

They've continued to re-argue that material
They've stood here

They continued to re-argue, well, they
They continued to re-argue

The effort in this case is that nothing

17

18

was ever resolved unless the Joint Venture won it, unless

19

it went in their favor, and the truth of the matter is,

20

that the Joint Venture has simply ignored the rulings of

21

this Court.

22
23

Mr. Richardson addressed the issue that
the unspecified damages were stipulated out to avoid the
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1

motion to strike.

2

been heard and decided by the Court, the very first level

3

of what the Court was required to decide under the

4

Procurement Act -- which is,

5

would have been decided and at no point would we have

6

gotten into the merits of the argument.

7

It doesn't matter.

11

Had that issue

was there a notice?"

But instead, by side-stepping it and

8

bringing it back, it forced UOSA to defend on the merits

9

of an argument it never should have defended on and, I

10

submit, Your Honor, the merits of an argument that it

11

will not defend against in a subsequent lawsuit because

12

that will be a different claim.

13

cannot be this claim.

14

It's not this claim.

It

And I submit, Your Honor, rather than

15

taking my word for it in argument or Mr. Richardson's

16

word for it in argument as to what the basis of the claim

17

is, I suggest the Court look at Exhibit 10 to our motion

18

and read it.

19

determination whether, in fact, UOSA is mischaracterizing

20

the Joint Venture's position that this is a delay claim,

21

a delay claim that resulted in a material breach; it's a

22

delay claim for which the damages are identified by

23

material breach damages.

Read it for yourself and make the
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1

Clearly UOSA had to defend against the

2

claim because the Joint Venture brought it back.

3

necessary and it was required.

4

remember that even up to the motion in limine the Joint

5

Venture was saying, "No, no, no.

6

Material breach is in this case,

7

against that.

8
9

It was

And Your Honor will

They're in there.
11

so UOSA had to defend

The second reason for why these costs are
not recoverable is that UOSA failed to mitigate the

10

damages, and Mr. Richardson addressed that, so I will be

11

very, very brief on that -- only to say that the question

12

put to me -- question/argument between Mr. Luchini and I

13

on our legal theories of this case -- was,

14

didn't you file a protective order?

15

us from doing this wrong, bad thing?"

Well, why

Why didn't you stop

And the question becomes

16

11

the real issue

17

is, how many orders does it take?

Why was the Plea in

18

Bar and stipulation not followed?

Why wasn't that

19

enough?

20

That ' s two .

21

Why was the ruling on the demurrer not enough?

Why was the final order in Berlie not

22

enough to keep the Joint Venture from bringing Berlie

23

back in this case?

Why wasn't the order in which Judge

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
(703) 591-3004

323

1

Roush refused to consolidate the later-filed cases enough

2

to keep the Joint Venture from still litigating the

3

later-filed cases in this case?

4

need?

5

How many orders do they

And why is it UOSA's fault for the Joint

6

Venture continuing to assert a false claim?

7

claim because it's not in this case, and they conceded it

8

never was in this case because of that stipulation.

9

is it UOSA's fault that the Joint Venture continued to

10
11

It's a false

Why

assert the false claim?
And despite this conduct, the Joint

12

Venture has the audacity to stand before this Court and

13

suggest that UOSA -- more specifically, this law firm,

14

and myself on the witness stand -- has not been

15

straightforward with the Court.

16

outrageous argument, Your Honor, and we ask that Your

17

Honor give it the attention it deserves and set it aside.

18

It's an absolutely

The third part of the challenge as to why

19

these are not costs under the statute goes to this

20

allocation issue.

21

Now, the Joint Venture asserts that there

22

are certain things that should have been allocated out of

23

the various detailed billing records that the Court has
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1

received through these various witnesses, and let's talk

2

about each one of these.
Let's start with Berlie.

3

The evidence is

4

the timekeepers were instructed to identify which entries

5

dealt with Berlie.

6

those were eliminated, and we did that because it seemed

7

to be the fair and most conservative way in presenting

8

our cost application.

9

And the uncontradicted evidence was

But as a practical matter, Your Honor, the

10

Joint Venture continued to assert Work Order 231 and 254

11

in this case.

12

their material breach claim, other than perhaps the

13

actual days in court, all of that effort by UOSA should

14

have stayed in, but we took it out in order to be as fair

15

and as conservative as possible.

16

stayed in.

17

So arguably, because of the nature of

But it could have

The next thing are the NLP costs, and

18

again the same issue.

There is no evidence before the

19

Court except those were excluded.

20

question by counsel saying,

21

There is no contrary evidence for this Court to look to

22

other than that both the Berlie and the NLP costs.were

23

excluded.

11

At best, you have a

Well, how do we know that? 11

And again, I explained how, for the specific
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1

issues that were challenged, we took those out.

2

was no evidence to the contrary.

3

speculation as to what else or what was not included.

4

There

It was merely sheer

Then we get to the later-filed cases, and

5

again the unrefuted testimony is that was excluded from

6

the billing records.

7

And, Your Honor, that is consistent with

8

the Joint Venture's representation to the Court last

9

Friday in their motion to nonsuit the later-filed cases

10

in which, at paragraph 18, they state, "UOSA will not be

11

prejudiced by the nonsuits requested.

12

an Answer, UOSA has taken no action with respect to Law

13

No. 200078 or 203373.

14

acknowledges that those later-filed cases are not part of

15

these detailed time records.

16

11

Other than filing

So even the Joint Venture

But, again, we have to keep in mind that

17

had we not been so conservative, we could have claimed

18

all of those, because on December 28th, when Judge Roush

19

refused to consolidate those cases and said you're not

20

going to hear those, the Joint Venture ignored that and

21

three days later filed their damage and delay analysis,

22

including four specific claims -- the Building G claims,

23

that Window 9 -- that were in those later-filed cases.
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1

So UOSA, in this case, had to defend against those false

2

claims because they never should have been in this case.

3

The final argument were the hard costs or

4

compensation claims of $800,000, which was then reduced

5

to

6

those were not allocated.

7

with those claims.

8

significant work done on those.

$16,00~,

9

and the evidence was, on the legal side, that
Mr. Warner had nothing to do

The testimony was there was no

In our brief, what we've said was you

10

could add that $800,000 into the denominator to account

11

for that.

12

recovery from 91.8 to 90.7, if the Court wanted to be

13

absolutely fair.

14

It would then reduce the percentage of

But what is perplexing to me, and has been

15

since we got these figures in January, is how these

16

so-called compensation claims are really in addition to

17

the material breach claim.

18

If we look at Exhibit 1, which is the

19

Joint Venture's analysis of their material breach claim,

20

the damages associated from that, it says these are all

21

the costs incurred by the Joint Venture minus what

22

they've been paid.

23

Well, if those are all the costs incurred
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1

by the Joint Venture, that has to include that $800,000.

2

So I submit that the calculation that we have put forth

3

is accurate and is fair; so the services were necessary

4

and appropriate to defend against the effort mounted by

5

the Joint Venture and its legal team.

6

But again, the Joint Venture is insisting

7

to this Court that mathematical precision is required,

8

and the Court is very familiar with the settled law that

9

damages not be determined with mathematical precision or

10

mathematical certainty.

11

I refer the Court to Taylor vs. Flair

12

Property Associates where the Court said, "Damages need

13

not be established with mathematical certainty.

14

a plaintiff is required only to furnish evidence of

15

sufficient facts to permit the trier of fact to make an

16

intelligent and probable estimate of the damages

17

sustained."

18

Rather,

If you look at Model Jury Instruction

19

9.010, which, had the Joint Venture been successful in

20

prevailing upon the Court to have a jury, probably would

21

have been the instruction given to the jury -- that

22

instruction says a plaintiff is not required to prove the

23

exact amount to his damages, but he must show sufficient
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1

facts and circumstances to permit you to make a

2

reasonable estimate of this item.
When you review that body of law that

3
4

damages are not required to be proven with mathematical

5

certainty, ·in light of the statute under the Public

6

Procurement Act, I submit that it is consistent.

7

recovery under the Public Procurement Act is for all

8

costs by the public body in defending against claims of

9

delay, delay to the performance of the work.

The

Requiring

10

the absolute precision would defeat the very purpose of

11

that rule.

12

And, indeed, the statute contemplates an

13

estimate because the statute contemplates a percentage

14

It doesn't contemplate.

15

percentage is a calculation not predicated on absolute

16

certainty but it is the best estimate of the harm that

17

was caused to the public body for having to defend

18

against the unwarranted, the false claim, because in this

19

case there can be no argument that they had the right to

20

proceed on that material breach claim.

21

It says a percentage -- and a

We set forth each of the items of the UOSA

22

costs.

The only real challenge to those was the

23

allocation.

Warner costs: there was really no challenge
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1

to that on reasonableness or that it related to delay.

2

Remember, Mr. Warner was engaged to perform a delay

3

analysis.

4

to the investigation and analysis of a claim for delay.

By it's very nature, all of his work related

5

The CH2M Hill costs of $67,585.02: again,

6

no challenge to the reasonableness, and there really

7

wasn't any challenge to the allocation because on the

8

face of those records there was an allocation.

9

is a very conservative claim.

That also

Mr. Gunn testified that

10

they maintained in a separate billing code their records

11

relating to the investigation of the claims.

12

have been included but it was excluded to make this a

13

very conservative estimate or a very conservative figure

14

for the Court.
And I would say one thing.

15

That could

The question

16

about Mr. Gunn's affidavit being signed: I do have a

17

"Filed"-stamp copy.

18

Thursday.

19

a "Filed"-stamp copy of that if the Court would like that

20

"Filed"-stamp copy.

I believe I said it was filed on

It was actually filed on Friday, and I do have

21

THE COURT:

22

MS. HOSTETLER:

23

Sure.
That brings us to KPMG,

and that's really the only place where, by question,
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1

there was some question as to whether or not those rates

2

were reasonable, although there's no contrary evidence.

3

Again, UOSA was in the position of having

4

to defend this material breach claim.

5

testified that he was not retained and didn't get started

6

working on this until mid-January.

7

until January 2nd, that material breach had been gone --

8

again -- from the case.

9

have a 30-day window in order to respond to a $63 million

10
11

Mr. Allen

Well, that's because

So he gets employed and has to

claim.
So that was a massive undertaking.

It

12

ultimately got stretched out, you know, to 45 days

13

because we did get some additional time; and then,

14

because of the failure to provide the financial documents

15

upon which the Joint Venture's experts relied, it got

16

stretched out even further.

17

But we went to one of the big accounting

18

firms where there might be a higher price tag associated

19

with that solely for the purpose of knowing that in 30

20

days you had to have a lot of bodies to throw and try to

21

figure out what this $63 million claim was.

22

cost that was actually incurred and necessarily incurred

23

by the Joint Venture bringing back arguing this false

This is a
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1

claim, and it was a claim that UOSA paid and had to pay

2

for no other reason than the assertion of the false

3

material breach claim in this case.
When we apply the percentage of 91.8 to

4
5

the costs·that we've asserted, it comes to a total of

6

$3,339,120.51, and we would ask for that.

7

And I would submit to Your Honor if these

8

costs are not recoverable in this proceeding pursuant to

9

this statute, then that statute has no meaning.

If, in

10

fact, a contractor can, to avoid having a ruling on a

11

particular legal issue, step aside, stipulate it out,

12

step back in and require a public body to defend against

13

it nonetheless, if that is not a false claim under this

14

statute, then the statute has no meaning and there are no

15

such false claims.
And I submit the General Assembly indeed

16

17

intended it to correct some mischief, and the mischief

18

was a contractor over-asserting delay claims for the

19

effort of trying to get a higher settlement out of a

20

public body.

21

is if Your Honor imposes as costs required by the statute

22
23

The only way that mischief can be corrected

·the $3,339,120.51.
Thank you.
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1

THE COURT:

2

Listen, the Court's going to take a ten-

Thank you, Ms. Hostetler.

3

minute recess and then we'll entertain argument of the

4

Joint Venture.

5

(A brief recess was taken.)

6

THE COURT:

7

8

9

All right.

Mr. Dumville, go

.ahead.
MR. DUMVILLE:

Counsel for UOSA says that

it's the Joint Venture who wants to bring the stipulation

10

up over and over and over.

11

for the last hour-plus hearing them bring the stipulation

12

up over and over and over, and when that happens, I've

13

got to respond to it.

14

Well, Your Honor, I sat there

And, Judge, I think people's actions

15

always speak louder than their words.

Here is a

16

situation where suddenly this stipulation is something

17

that the world revolves around.

18

thing that's ever happened in this case if you can

19

believe UOSA's counsel.

20

of 2001 to May or April of 2002, it wasn't significant

21

enough for them to even bring it up to this Court in any

22

way, shape, or form; to write us a letter about it; to

23

bring it up in a phone conversation.

It's the most important

But for a period from September
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1

There's some allegation or statement

2

vague statement by Ms. Hostetler that it was brought up

3

in some deposition.

4

people for as long as we have now, if there's anything to

5

that effect in some deposition transcript, I'll guarantee

6

you they would have brought it here before you, and they

7

haven't.

8
9

Judge, having litigated with these

Your Honor, I'm sorry, maybe I come from a
different school of thought, but when I want an order to

10

say something meaningful and critical and

11

straightforward, I put the words in the order.

12

Now, they knew -- and I'm getting sick and

13

tired of hearing this: "We didn't know until January of

14

2002 what material breach was all about and what those

15

damages were. "

16

Judge, when we had the hearing before

17

Judge Roush in February, we gave her an interrogatory

18

answer from way back in June of 2001, which specified

19

exactly what material breach damages were and how they

20

were calculated, and that's in the record.

21

into the record for Judge Roush.

22

different judge and suddenly that same statement is made

23

again.

It was read

But now we've got a
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1

Judge, I'm getting tired of this playing,

2

"Okay.

Judge Roush isn't here anymore, so let's bring up

3

things -- 11

4

THE COURT:

5

MR. DUMVILLE:

6

She's temporarily absent.
Right -- "that were heard

and disposed of . n

7

Now, we are accused of ignoring what's in

8

the record.

9

itself.

Judge, the record is going to speak for

We are told again this morning that the reason

10

for this stipulation was that the Plea in Bar challenged

11

material breach.

12

and you can look at it, and I defy anyone to find the

13

words "material breach" or anything relating to that

14

count in that Plea in Bar.

15

filed in this case dealing with material breach.

16

it's represented to the Court that the demurrer somehow

17

challenged it as well.

18

The Plea in Bar is right in the record

Or anything in any demurrer
Yet,

Now, Judge, if material breach was going.

19

to be stipulated out of this case, these folks are not

20

unfamiliar with the English language.

21

are masters in the art of crafting language.

22

thought there was any stipulation in the course of the

23

two weeks that that trial was heard that said,

If anything, they
If they

11

We
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1

stipulate the material breach damages out of this case,"

2

it's a real simple thing to say.

3

order and make it crystal clear, and that's what any

4

person dealing upright with someone would do if that's

5

what they thought.

You can put it in that

Now, it wasn't like this order just

6

7

suddenly popped out of thin air and everybody said,

8

It's an order.

9

hearing because, as in most things in this case, after a

Let's sign it. 11

11

0h.

There was a lengthy

10

two-week trial, there was a lot of disagreement about

11

what this order needed to say.

12

hearing before Judge Roush regarding what the terms of

13

the order were going to be.

There was a lengthy

Now, if you think material breach is out

14
15

of it, it's real simple to say.

I could bring my 14-

16

year-old son in here and say,

17

that something called 'material breach' is not in this

18

case.

19

it.

r~son,

write out the concept

It's been stipulated out," and I think he could do

20

But when you have an argument before Judge

21

Roush over the terms of the order and that simple wording

22

doesn't get in the order, but, instead, you've got to

23

rely upon the language they rely upon -- and with all due
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1

respect to Your Honor's ruling, this is a case where they

2

are accusing us of making a false claim because of this

3

stipulation -- false claim -- and I'm sorry, you can't

4

have itg both ways.

5

not bring it up for a period of more than half a year,

6

and then suddenly say, "Oh.

7

false claim."

8
9

You can't rely upon that language,

That language made this a

If they thought the order should say
11

material breach is no longer in the case, it's been

10

stipulated out," or it never was, why didn't they argue

11

it to Judge Roush and have it included in the order?

12

didn't Judge Roush put it in the order herself if she

13

thought that had occurred?

14

Why

And certainly when the issue of material

15

breach damages comes back on a motion to strike -- filed;

16

briefed; argued -- before Judge Roush in February, if she

17

thought her order that she entered after a two-week trial

18

had gotten rid of material breach damages, even if they.

19

didn't choose to raise it because of their litigation

20

strategy -- apparently

21

she, sui sponte, say, "But wait, folks.

22

was a really important thing that was stipulated during

23

the Plea in Bar trial and it was in the order.

so they say now -- why didn't
Remember, that

Why are
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1

we here?"

2
3

Judge, you know, somebody's not being
straight-up here.

I'm sorry.

Now, this argument is made, well, once

4

5

again we're hearing 4,000 days claimed.

There is not one

6

document, one scrap of testimony, anything else in this

7

record.

8

whole myth was debunked.

9

Honor -- unfortunately, not having sat through that --

There was a two-week Plea in Bar trial when that
And I guess the only way Your

10

can determine what really happened in the Plea in Bar

11

trial is to go back and read the entire transcript, which

12

is in the Court's file.

13
14

15

Once again they say, •• It' s all a delay
claim.

Material breach is solely based on delay. "
Well, how did they get there?

If you

16

listen to what Mr. Richardson said, you can't start with

17

that proposition from anything that's pled in the case.

18

You've got to take layer after layer, step after step, to

19

get from Point A to Point Z.

20

We pointed out in brief after brief --

21

it's in the pleading itself -- that material breach is

22

not because of delay; it's because of not being paid.

23

And there are lots of reasons beyond liquidated damages
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1

that they used for not paying, and I'm going to recite

2

them briefly again.

3

We weren't paid because we wouldn't submit a new

4

schedule.

5

start-up, .we weren't paid when we reserved our rights.

6

They said, "Oh.

7

rights, we' re not going to pay you.

8

for work they directed us to perform.

9

Contractor's means and methods when they rescheduled work

They know it and it's in the record.

It has nothing to do with delay.

Regarding

Well, if you're going to reserve your
11

They're not paying
They took over the

10

as they saw fit, and on and on.

11

Judge.

12

revisiting, I've got to revisit it because they keep

13

wanting to say it's all about delay.

14

You look at the wording of the stipulation they rely

15

upon, again, with the language, it said -- without saying

16

anything about material breach, it said, "Unspecified

17

damages and unspecified manipulation are not in the case

18

except as set forth in the pleading" or

19

set forth in the pleading."

20

It's on the record,

And at the risk of being accused once again of

That's not true.

11

as that claim .is

Well, that whole count sets it forth as

21

well as incorporates the same concepts from the other

22

counts in the other suits.

23

could never mean what they say.

So the stipulation itself
But enough of that.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
(703) 591-3004

339

1

Your Honor is asked to make findings and

2

rulings now, again, because suddenly the stipulation that

3

wasn't worth talking about for seven months is the end-

4

all and be-all of this case; findings that say you can't

5

even bring

6

is found to be false.

~his

claim anymore or some specific part of it

7

Well, back when they were inviting Your

8

Honor to rule on the issue in the first place, here is

9

what Mr. Richardson had to say on page 63 of the motion

10

in limine:

11

material breach claim had been dismissed with prejudice.

12

We're not asking the Court to dismiss that claim with

13

prejudice.

14

material breach claim to raise, they can refile it or

15

file it as a separate suit; file it as a new suit.

16

They've got material breach on some other theories and

17

some of the other -- some of the more-recently filed

18

suits.

19

the Joint Venture's position or assertion of a material

20

breach by holding them to their stipulation that it's not

21

a part of this case.

22

not part of this case.

23

else."

11

We' re not saying, never have argued, that the

If the Joint Venture thinks they have a valid

Include it in those.

There is no prejudice to

That is all the argument is.
They can bring it somewhere
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1

Now, we're accused of changing position

2

and flip-flopping.

3

Richardson somewhere around a month ago as compared to

4

his position today isn't a flip-flop, then I guess I

5

don't know what one is.

6

Well, if that language stated by Mr.

Your Honor ruled, in responding to that

7

request, as Mr. Richardson had flatly stated when you

8

clarified what you had ruled on on the motion in limine

9

in this respect, this ruling does not preclude the Joint

10

Venture from filing a separate case" -- and the court

11

reporter had it down as "a certain material breach

12

claim. 11

13

assert a material breach claim" -- yet, now they, in

14

essence, want to come back after having invited the Court

15

to rule that way and say, "Oh, no.

16

I think what Your Honor really said was

11

to

Change your ruling. n

And they say, well, they want to re-argue

17

points; they want to bring up things like the jury again,

18

and this and that.

19

Virginia as far as taking any appeals of anything in any

20

case, if you don't restate your positions, then you run

21

the risk that somebody is going to waive it.

22

ask for a jury and we don't remind the Court when the

23

trial starts that we want a jury again, if we hadn't done

Judge, I think it's pretty clear in.

So if we
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1

that, I guarantee you if there's any appeal in this case

2

the first thing we would've heard other of the gate was,

3

"Oh.

They never raised it when they should have.

11

Same thing with filing responses to

4

5

interrogatory answers.

We learned very early on that if

6

you fail to say something, that if you don't include it

7

in the answer, then the immediate response from my

8

friends is, "Oh.

9

It's not in there because you never said it."

You waived it.

That's out of the case.
That's

10

why, when you see these interrogatory answers, we say,

11

for instance, "We're not claiming delay damages here but

12

we've got to preserve the record and make sure it's there

13

because we don't want to hear down the road, 'Oh.

14

didn't mention it.

15

You

It's not there.' ••

Now, Judge, let's visit with the concept

16

of determination because the statute clearly says there's

17

got to be a determination.

18

a claim for damages for delay is false or has no basis in

19

law or in fact.

It has to be determined that

20

I don't know, again, why it's difficult to

21

understand or you can argue otherwise as to what the word

22

"determine" means in this context.

23

got to be something that puts an end to the controversy

A

determination has
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1

once and for all and doesn't simply allow it to be

2

continued, re-filed, or whatever.

3

final decision.

4

It's got to be put to

The statute doesn't say that if a

5

contractor·files a lawsuit asking for delay damages and

6

it's dismissed without any final determination of the

7

Contractor's claims, that automatically the Contractor is

8

liable for the defense costs.

9

determined the claim, on its merits, was false.

10

It says it has to be

And I agree that words in statutes must be

11

given their commonly-understood meaning.

12

a definition of "determination," you can go -- I think

13

you don't have to go any further than what Webster's

14

Dictionary says.

15

Dictionary, a 1990 version.

16

important: 1990.

17

"a judicial decision settling or ending a controversy."

18

And if you want

And this is Webster's New Collegiate
I think that date's

It defines "determination" as follows:

Now, coincidentally, that's the 1990 New.

19

Webster's Collegiate dictionary and we cite it in our

20

brief, Your Honor: "a judicial decision settling or

21

ending a controversy. "

22
23

Now, this particular statute was enacted
in 1991, the same timeframe as that Webster's dictionary
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1

definition, and I think the General Assembly well

2

understood the common meaning of the term

3

Webster's sets it forth and they adopted this

4

legislation.

5

11

determined" as

Judge, more importantly, by their own

6

testimony and by Mr. Odin's argument yesterday, they know

7

that that's the correct definition of a final

8

"determination. n

9

when Mr. Odin argued, this was positive -- and this is

10

I think I'm accurately paraphrasing what Ms. Hostetler

11

said when she was challenged as to why they brought a

12

motion to strike material breach damages in January and

13

argued it in February, and said nothing about this

14

stipulation about which the world now revolves.

15

Both in Ms. Hostetler's testimony and

And she said, nwe filed our motion to

16

strike material breach to be rid of the material breach

17

claim once and for all, in this suit or in any other

18

suit."

19

determination that it had no basis in law.

They wanted a final determination.

20

They wanted. a

Now, I believe either Ms. Hostetler or Mr.

21

Odin said,

22

procedural ruling, when we filed that motion."

23

say to the Court the General Assembly, in using the word

11

We wanted a substantive ruling, not a
I would
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11

1

"determined,

2

decision on the merits, a determination, not what UOSA

3

concedes in testimony and in argument would have been or

4

is a procedural decision.

5

just as they use it, was contemplating a

Now, they asked for that final

6

determination.

7

and she denied it.

8

perfectly appropriate.

9

declaratory judgment."

10

They asked Judge Roush to give it to them
She said, "No, this action is
It's a classic use of a

So not having gotten the determination

11

that they wanted Judge Roush to give, what happens?

12

their own admission and by what they state, they say,

13

"Well, at least get it out of this case. "

14

Richardson, in the language I quoted in his argument from

15

the motion in limine said, "At least it should be out of

16

this case, but they can re-file it and bring it in

17

another case."

18

By

Just as Mr.

And when you take that position, Judge,

.

19

you have conceded there's been no determination under the

20

statute.

21

determination; they admit they didn't get it.

22

something that they also say was a procedural ruling,

23

they would like this Court to say, "Oh.

They admit they asked for a final
But now

It's really a
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1

final determination. n

That's simply what's being asked

2

here.

3

into a final determination.

4

that construction under any stretch.

They want to turn a dismissal without prejudice

5

The statute doesn't admit

And I think the testimony of Mr. Warner,

6

the delay damages expert, was telling.

7

I cross-examined him was he going to discard any of his

8

work product or put it in an ended file, and he said

9

"no. 11

10

He was asked when

And I believe his exact words: "This is an active

matter. 11

11

Now, their own expert knows there's been

12

no final determination.

He doesn't think it's final.

13

considers it an active matter, and it is an active

14

matter.

15

they've said in this court is no final determination.

There's been no final determination.

16

He

What

Now, regarding whether there's a claim for

17

damages in this ratio and calculation, UOSA's claim is

18

and I believe it was Ms. Hostetler's testimony -- that

19

nevery request for a time extension was a claim for delay

20

damages,

21

they filed as well.

11

and I think that's said in one of the brief's

22
23

Mr. Warner, however, their expert on

delay, said,

11

No.

It's understood in the industry that
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1

contractors all the time ask for time extensions that

2

have no compensation connected with them. 11

3

testified that as to the time extension claims, there was

4

no component that had damages associated with it.

5

Mr. Kost

So all of this talk about, "Well, they

6

sought X-number of days,

7

Bar transcript you find isn't the case, not a single one

8

of those appeals dealt with a request for compensation.

9

And the documentation, again, is in the Plea in Bar

11

which when you read the Plea in

10

record, Your Honor.

You don't have to take my word for

11

it.

12

and time extension requests are right there.

13

submitted with our brief examples of several of those,

14

clearly indicating there's no request in there for

15

compensation.

All the claims they challenged as far as the T!As

16

We

Now, the next assertion is made again by

17

Ms. Hostetler on the stand yesterday and in her argument

18

today that all the material breach damages are delay

19

damages.

20

they want half-a-million dollars for -- got on the stand

21

and was asked by Mr. Zupan,

22

$63 million that's discussed, include the costs of work,

23

building materials, the labor, all of those things," Mr.

Yet, when their own expert, Mr. Allen -- whom

11

Don't those dollars, this
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1

Allen said, "Oh, yes.

Yes, that's correct.

That's

2

correct. 11

3

regarding delay is, I believe he used the word

4

in the total number, but clearly the dollars that are

5

there -- and the vast majority in the discovery shows it

6

-- is simply for the hard dollars that went into

7

construction.

8

to fight over what restitution damages are on it, but as

9

the cases show and were cited to Your Honor when this was

10

argued back in the motion in limine, restitution includes

11

your hard-dollar costs, and that's really what's there.

12

To the extent even Mr.

13

delay component or delay dollar component to that number,

14

he never put a price tag on it, but it's clearly not $63

15

million or anywhere near that.

He said some part of the interrogatory answer
11

Subsumed"

And again, you know, we continually have

~len

said that there was any

16

Now, they've got the burden to show and

17

segregate what portion of any claim in this case was a

18

"delay damages claim."

19

all delay.

20

been no attempt to segregate that out.

21

Their own expert says it's not

It's all these hard costs in there.

There's

Furthermore, they had the burden to show

22

what part of all these expenditures they're seeking

23

recovery for was related to that component that,
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1

arguably, at least under their argument, is delay

2

damages, and they haven't segregated that out either.

3

They want the costs to investigate the hard dollars

4

included, but no indication, no way for the Court to

5

figure out·what time was spent investigating the hard

6

dollars versus what was spent on what they argue are

7

delay damages.

8

And UOSA's defined in its own brief what

9

it thinks delay damages are and it's on page 5 of their

10

reply brief.

They state as follows:

11

the Joint Venture is seeking to recover all costs

12

incurred, which includes costs of extended performance

13

beyond the contract price or delay damages."

11

Stated differently I

14

So where is the identification of what

15

portion of the material breach damages or damages for

16

cost of extended performance beyond the contract price?

17

There's been nothing shown to you.

18

Again, Your Honor, the liquidated damages

19

are clearly not costs for extended time on the project.

20

They're dollars earned by the Joint Venture, again, for

21

bricks and mortar and simply not paid.

22
23

And they want to talk about, "Oh.

Well,

you said you had to hire an expert witness in order to
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1

perform the delay analysis. "

2

going to show that the delay is not your responsibility

3

and that the liquidated damages are wrongfully withheld,

4

you've got to have an expert to do that.

5

Well, sure.

If you're

And it was amply shown during the Plea in

6

Bar trial, and as is evidenced by Mr. Warner's own

7

testimony, neither one of these experts is willing to go

8

back and rely on the project schedule, because when you

9

read the transcript of the Plea in Bar trial, you see all

10

the evidence that that schedule, because of the way it

11

was administered, couldn't possibly give you an accurate

12

picture of what the effective delays were.

13

And the Plea in Bar evidence also shows

14

that UOSA was told that over and over.

But what do you

15

do when you're dealing with folks who, as they've said

16

today, don't have to be reasonable because, according to

17

them, the General Assembly has said they don't have to be

18

reasonable?

19

allows them to be not reasonable.

They are blessed with some mantra that

20

But what do you do when you deal with

21

someone who takes the attitude, "We don't have to be

22

reasonable," even though you tell them, "Your schedule is

23

flawed and it's not going to give us the right result,
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l

and it's going to generate these funny days"?

2

heck are still going to file all these things and follow

3

the contract procedure, because if we don't, we know

4

doggone well you're going to try to take our legitimate

5

claims away from us.

6

when they filed the Plea in Bar: "Oh.

7

filing by one day.

8

OVer and over, by people who say, "We don't have to be

9

reasonable," they have demonstrated that they truly

10

We sure as

And that is exactly what happened
You missed this

Therefore, your claim is barred."

believe it.

11

So if you want to preserve your rights in

12

dealing with someone in this scenario, you sure as heck

13

have got to say it all and keep it out there or,

14

otherwise, you're going to be told, "Well, you've waived

15

it.

You forgot to say it.

16

You never filed it.

11

Judge, when it gets to "failure to

17

mitigate,n I'm sorry, the rationale for that is

18

incredible.

19

revolves as of today and over the last few weeks wasn't

20

something, according to what was said on the stand, that

21

anyone in this legal team of lawyers could figure out a

22

way to bring it to the attention of the Court.

23

The stipulation about which the world

Ms. Hostetler's testimony was,

11

We had
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1

many conferences" -- I think she said -- "and couldn't

2

come up with a way to bring this to the attention of the

3

Court that they're still pressing this claim that was

4

stipulated out.n

5

Ms. Hostetler says, "I've got 20 years'

6

experience as an attorney. 11

7

and Mr. Odin have at least that much.

8

figure out any way to bring this important stipulation to

9

the Court's attention to put a screeching halt to all

10

I dare say Mr. Richardson
They couldn't

this activity?

11

They apparently had forgotten Rule 4:1(c)

12

of the Rules of the Virginia Supreme Court which says,

13

"Upon motion by a party" -- and I'll paraphrase and skip

14

the irrelevant part -- "Upon motion by a party . . . for

15

good cause shown, the court in which the action is

16

pending . . . may make any order which justice requires

17

to protect a party . . . from annoyance, embarrassment,

18

oppression, or undue burden or expense, including one or

19

more of the following . . . that the discovery not be had

20

. that certain matters not be inquired into, or that

21

the scope of the discovery be limited to certain

22

matters."

23

But apparently the legal team had
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1

forgotten about that not-unusual-method for bringing this

2

earth-shattering stipulation to the attention of the

3

Court.

4

There's another provision in the Rules

5

that someone might have thought of: the summary judgment

6

provision: " . . . either party may make a motion for

7

summary judgment at any time after the parties are at

8

issue.

9

any, made at a pretrial conference, the admissions, if

If it appears from the pleadings, the orders, if

10

any, in the proceedings, or, upon sustaining a motion to

11

strike . . . that the moving party is entitled to

12

judgment, the court shall enter judgment in his favor.

13

11

I think an order containing a stipulation

14

is a pleading, Your Honor.

15

certainly an admission.

16

bring that up during a seven-month period.

17

According to them, it's

But, incredibly, nobody could

They did, however, think of something

18

called a "motion to strike material breach damages,

19

this is where I think the story gets really incredible.

20

No dispute.

21

that "we knew at the time we made that motion that

22

material breach damages were not in the case, but we

23

wanted a determination.

11

and

Straight-faced, it's been said to this Court

We wanted a substantive ruling
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that got rid of it.

2

strategic decision not to tell the Court about that, not

3

to tell the Court that we were seeking a ruling on

4

something not in the case, because what we were going to

5

do if we 1ost that substantive motion, then we'd turn

6

around and we'd tell the Court, 'Oh.

7

damages we were asking you to strike weren't really in

8

the case anyway. '

9

So we decided

We made a

1

11

By the way, the

n

Judge, the words

11

fast and loose" come to

10

mind here.

11

think I said yesterday, what they're asking for is us,

12

the Joint Venture, up to pay for their failed litigation

13

strategy.

14

Basically, when it comes to mitigation, as I

There's no excuse for it.
In fact, I wonder if this litigation

15

strategy was discussed with Mr. Bannwart, who's been

16

presented with all these bills and apparently paid them.

17

I wonder if he has in his mind,

18

this go on when they're now telling me that a stipulation

19

that was done back in September of 2001 could have

20

removed all this expense from my budget?"

11

Why did my attorneys let

21

Well, if he was told it could've been done

22

and he joined in the decision not to raise it and let the

23

costs run up, they've got to accept the consequences of
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1

that decision.

2

And to say

11

we kept pressing it; we kept

3

pressing it,

4

that stipulation -- understand, it is English language

5

and our interpretation was it had nothing to do with

6

material breach, and they choose not to say, "Oh, we have

7

a different interpretation," and let the matter continue

8

on, shame on me once, but not twice.

9

11

well, when I read the little language of

Judge, I'm going to comment briefly -- and

10

I've made the point in the motion to strike on the

11

evidentiary matters and the "reasonablenessn issue -- you

12

have been presented with records, some of which, starting

13

with UOSA records, don't even tell you what the people

14

who charged the hours did.

15

names and dollar amounts by them, and the only way to

16

clarify that is they bring in Mr. Bannwart to vouch that

17

the work was all done for issues relating to delay

18

damages.

All they've got are people's

19

But Mr. Bannwart said, "I really don't

20

have any personal knowledge of what was put in or put

21

out.

22

thing in those records to tell you what the work was;

23

what it was for; what it relates to.

That was done by someone else."

There's not a
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1

The records of CH2M Hill: Mr. Gunn

2

admitted on cross-examination that the entries include

3

work having nothing to do with any delay damages claim.

4

He also admitted, "I didn't segregate them out, as far as

5

I know, and I don' t know how it would be done.

6

look at those entries, they don't provide a clue to you

7

as to what the work was for.

8
9

When you

Mr. Allen of KPMG, he confirmed to the
Court he looked at both hard costs and purported delay

10

damages.

11

that was performed.

12

t•

He couldn't segregate out the non-delay work

Now, it's one thing, Your Honor, to say a

13

jury or a fact-finder can make a reasonable estimate;

14

it's another thing to say, "Here is a bunch of numbers

15

and we can tell you that some portion of it is not

16

recoverable in this case, but we can't tell you what

17

"give you any approximation of what that number is."

18

how does any fact-finder make a reasonable approximation

19

based on that testimony?

20
21
22
23

So

Mr. Warner, by his testimony, said he was
addressing time extensions, matters in other cases.
Now, the unrefuted testimony of Mr. Kost

is the time extension claims did not have any dollar
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1

component to them.

2

out work done on time extension requests versus anything

3

that's purportedly a delay damages claim.

4

Mr. Warner did nothing to segregate

Now, you look at the records presented by

5

the law firm, which are filled with non-informative

6

entries:

11

7

n prepare

case. ''

8
9

review documentation 11 ;

"met with client 11 ;

And Ms. Hostetler agrees on
cross-examination.

She says,

11

You can't really tell from

10

these entries what this work was for.

11

to have to do is take my word for it.

12

said.

13

"You've got to rely upon my knowledge of what was done."

14

We didn't put Ms. Hostetler's credibility at issue; she

15

did, just because she says, "You've got to take my word

16

for it.

17

11

What you're going
11

That's what she

You've got to rely upon my memory of the events. 11

11

Your Honor, it's distasteful for me to

18

comment on any person's credibility, much less a

19

lawyer's, but maybe it points out the reason that we have

20

a rule to exclude witnesses, because yesterday, after Ms.

21

Hostetler left the courtroom, Mr. Richardson stood in his

22

opening argument and says,

11

23

correction to the record.

We said in our brief that the

Your Honor, I need to make a
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1

demurrer in December dismissed a $12 million delay

2

damages claim with prejudice, and that's incorrect.

3

11

Judge, just to make sure -- it's already

4

in the record but I know that the record is huge and you

5

don't want·to have to necessarily dig through everything,

6

but here is the December 28th demurrer order entered by

7

Judge Roush.

8

THE COURT:

Thank you.

9

MR. DUMVILLE:

And just to prove my

10

colleague Mr. Richardson was right, if you read the

11

order, there's not one mention in here of any dismissal

12

with prejudice of any $12 million delay damages claim,

13

not even a mention of $12 million or a delay damages

14

claim.

15

a demurrer seeking a declaratory judgment; that the term

16

11

17

as they defined it, was not something that was prohibited

18

by the statute.

19

It's simply exactly what we told you: a ruling on

unreasonable delay 11 was not something that they -- well,

Well, the ink is not dry, figuratively, on

20

the statement that Mr. Richardson stood here and made to

21

you when Ms. Hostetler comes into the courtroom and

22

swears up and down that that December 28 order dismissed

23

with prejudice a $12 million claim.
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1

So we didn't put the credibility issue

2

there, but Your Honor has to judge that credibility for

3

what it's worth.
Your Honor, the Court is not required to

4

5

rely upon Ms. Hostetler's memory of what the timekeepers

6

were doing or not doing.

7

cited in our -- several examples are cited in our brief

8

where the courts say,

9

submitting any claim for attorney's fees or other fees of

11

Cases are legion and they're

If you' re going to contemplate

10

this nature, you need to keep your time records in a way

11

that the Court can look at those records and tell what

12

you

13

determine if you have been, number one, reasonable in the

14

time spent, and number two, if what you've spent the time

15

on was even an issue that you're entitled to recover

16

for.

17

di~,

what issues it was on, so the Court can

n

Now, they knew a long time ago they were

18

going to be making this claim that they're trying to

19

present today because they filed a counterclaim asking

20

for this relief back at the beginning of the litigation,

21

and I gave Your Honor copies of those counterclaims filed

22

at the beginning of the litigation in which they pled the

23

action under the statute.

Yet, they chose thereafter to
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1

keep their records in the manner they kept them.

2
3

I think Ms. Hostetler's testimony was,
11

0h.

We wanted to be very careful to make sure it was

4

going to be clear as to what everything was related to."

5

This is not something where they've come in and said,

6

rroh.

7

better job of keeping these records but, you know, we

8

didn't really realize we were going to be making this

9

kind of a claim until very recently, and we apologize."

Your Honor, you know, we really wish we had done a

No, they knew from Day One that they were

10

11

going to be making this claim and they elected to keep

12

the records in the way they did, and their consultants

13

and their client did the same.

14

And the cases say this court doesn't have

15

to go and try to figure out from these kind of entries

16

what was done, whether it was done for the issues that

17

fall within the fee-shifting statute or falls outside of

18

it.

19

it's unreasonable for a party to come into court and ask

20

for fees based on that kind of record-keeping.

21

unreasonable per se.

22

itself, as busy as courts are these days, to go back and

23

fathom through and try to dig out from all the chaff what

And the cases, as far as reasonableness, further say

It's

The Court doesn't have to task
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1

little wheat there is.

2

The Court is not required and a party

3

cannot ask a court to assume or presume that just because

4

I say it was reasonable, it, in fact, was reasonable, and

5

that's whab the court cases say.

6

But, of course, they stood here before you

7

and said,

8

reasonable because the statute says we can recover

9

whatever costs we incur, whether they're reasonable or

11

Your Honor, we don't really have to be

10

not reasonable 11

11

time I represent a public body because I'm going to make

12

sure I go to the best restaurants and stay in the best

13

hotels, because I realize now I don't have to be

14

reasonable when I'm in that situation.

15

--

which I will remember, Judge, the next

Judge, further, back to this counterclaim,

16

this statute clearly is not a typical

17

or fee-shifting statute.

18

of burden of proof.

19

say you get your attorney's fees or you get your expert's

20

fees.

11

prevailing party 11

It requires much more in terms

It also does far more than simply .

In fact, it doesn't even say that.

21
22

says

23

really are and we pointed out that the General Assembly,

11

costs,

It

rr

and we briefed the issue of what costs
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1

in a number of occasions, when they want to include

2

attorney's fees and expert's fees, they come right out

3

and say it.

4

those statutes.

5

your time.to recite something you'll be reading anyway.

And when you read the brief, you'll see

6

I'm not going to stand here and take

UOSA made the counterclaim; they nonsuited

7

it; now they want to bring it back in this forum.

8

Mr. Richardson says, "Oh.

9

we don't bring it back now, we'll lose our chance because

10

And

But we've got to, because if

this case has been nonsuited and it will be over."

11

It's an independent cause of action.

They

12

recognized it was an independent cause of action or they

13

wouldn't have filed a counterclaim.

14

they've got a meritorious claim under that statute, they

15

can bring it as a counterclaim; they can bring it as a

16

new suit; whatever.

17

If they think

And I'm not going to come in down the road

18

if they want to do that -- unlike Your Honor was told

19

back a month ago the other party can re-file the claim,

20

but then come back a month later and say, "Oh.

21

can't do that.

We want a ruling that you can't do it."
Judge, you don't need to address all these

22
23

We really

complexities.

The ruling that that nonsuit ended this
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1

claim for this litigation is sufficient to dispose of

2

this matter very shortly and very correctly.

3

Your Honor, we raise other points in our

4

brief and I'll rely upon the brief for those in closing.

5

This is not a case where there's any justification,

6

either on the language of the statute, on the posture of

7

the case, or anything that's proceeded in this case, to

8

award these folks $3 million in damages.

9

grievous under the circumstances for the Court to do

10

It would be

that, and I request that this motion be denied.

11

Thank you, sir.

12

THE COURT:

13

I'll give you the last word, Mr.

14
15

Thank you, Mr. Dumville.

Richardson.
MR. RICHARDSON:

Sometimes it would be

16

nice to have an immediate transcript so we could address

17

some of these points.

18

I don't recall ever having said at any

19

time in the last two days anything inconsistent with my

20

position that the Joint Venture could re-file the case

21

and that there was no prejudice by the Court's

22

determination that the material breach issue have been

23

removed from the case by the stipulation.

Anita B. Glover & Associates, Ltd.
10521 West Drive
Fairfax, Virginia 22030
{703) 591-3004

363

l

If they think they've got a case, they can

2

re-file it.

3

this Court has made a determination that material breach

4

was stipulated out of the case.

5

back and argue at least a fourth time, if not a fifth or

6

sixth, what the effect of that stipulation was.

7

The point I have made consistently is that

I do not want to come

We want to be able to use that ruling,

8

whatever effect it has, and we submit that it will have a

9

very significant effect on subsequent litigation.

They

10

can file anything they want to, but they are stuck with

11

the determination this Court has made that they

12

stipulated that claim out of the case back in September.

13

And that is the position I have taken

14

consistently.

15

Court, if that's flip-flopping, well, it's their problem

16

because it's their pleading, and it's their action on

17

what they did when they stipulated it out.

18

If that's playing fast and loose with the

Now, I think that one of the simplest

19

answers to this challenge about the

20

question -- we're talking about $58 million as the result

21

of the material breach damages being tossed out of the

22

case.

23

the 91 percent, but the $3 million in total costs, which

11

reasonableness 11

The $3 million in total costs -- not even applying
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1

is attorneys' fees and all the experts' fees and all the

2

pass-throughs to UOSA fees, that's six percent of what

3

we've accomplished for the client.
If we had this case on a contingent fee,

4

5

we'd be asking for a whole lot more than that, and the

6

Court I don't think would have a problem with determining

7

the reasonableness of a contingent fee at 10, 15, 20

8

percent.

9

charged for defending these cases.

10

We're asking for the reasonable amount that was

And there has been -- despite all the

11

accusations about what we did that was so shifty, I don't

12

think they have gone as far as accusing us of having

13

billed time for other clients to the UOSA account.

14

only question is, how do we show that everything that was

15

billed was for defense of the delay claims?

16

We've been through that.

The

If it was for

17

defense of a claim being asserted by the Joint Venture,

18

it was for the defense of a material breach claim,

19

because they put everything into that pot; whether it was

20

a claim that was pled in the consolidated cases, a claim

21

that was pled that was dismissed; whether it was a claim

22

that was pled in the later-filed cases, or whether it's a

23

claim they simply talked about and haven't told us about
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1

yet.

2

Every step that was taken to defend those

3

cases was defending the material breach claim, so whether

4

there can be an allocation or not doesn't make a whole

5

lot of difference.

6

But let's look at those cases.

Where is

7

the Virginia authority cited to the Court for this

8

requirement that the time records have to be such that

9

you can make a clear determination simply from looking at

10

the time records without considering the evidence

11

presented by the party?

12

They cite the Sixth Circuit and the Eighth

13

Circuit.

14

Seyfarth, which sets forth the test, and it can be

15

satisfied by the testimony of the attorney that clarifies

16

what work was done, and that's what we have done.

17

Hostetler testified extensively about the process that

18

was used on a monthly basis to review the time that was

19

entered.

20

We cite the Virginia Supreme Court, in

Ms.

Direction was given to each of the

21

timekeepers to indicate on what case they were working.

22

We erred on the side of conservatism.

23

it had something to do with some of the other cases, we

If it looked like
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1

took it out, even though we are entitled to claim it.

2

The evidence is sufficient as presented on that issue to

3

resolve the question.
As I said, it's not UOSA which wants to

4

5

bring the stipulation up over and over.

What we want to

6

bring up is the effect of the stipulation.

7

has ruled what the effect is.

8

been presented on brief; most of the argument's been

9

presented in closing.

This Court

Most of the argument's

If you look back at the transcript

10

from the motion in limine and the briefs in the motion in

11

limine, been there/done that.

12

The mitigation question: I stood right

13

here -- I think we were in this courtroom.

Might've been

14

a different one.

15

in front of Your Honor and addressed the mitigation

16

question and "why didn't we include the effect of the

17

motion in limine and the motion to strike the liquidated

18

damages when we argued the motion in limine last month?".

19

Nothing new.

But I stood in front of the podium and

The Court has already ruled.
Now, let's look at the language of the

20

21

stipulation.

The suggestion is because the words

22

"material breach" were not used in that stipulation, we

23

must not have meant that.

We have a very illusive target
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1

on what we're trying to defend.

2

order was entered, we had had discovery outstanding for

3

11 months, trying to find out what are the damages we're

4

defending.

As

of October, when that

We didn't know yet.
So what the language of the order says

5

6

and this is the stipulation they made, an order they

7

signed -- "The parties stipulate that the Amended Motion

8

for Judgment and Declaratory Judgment filed in Law 193766

9

contains no claim for unspecified delays or manipulation

10

of schedule other than as may be included in any specific

11

claim itemized therein."

12

Law No. 193766, paragraph 20, sets forth a

13

litany of delays.

14

a result of it and that is a material breach, and then

15

you get to the ad damnum and it's an unspecified claim.

16

They also had their previous claim for delay damages in a

17

specified amount which they had nonsuited.

It says that they suffered damages as

They had answers to interrogatories

18

19

yeah.

20

filed in June exactly what the claim was.

21

those answers to interrogatories.

Oh,.

They told us in the answers to interrogatories
Let's look at

22

Back in June -- "We're tired of having to

23

respond to this allegation that UOSA didn't know what we
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1

were claiming. 11

The answer was, they told us that they

2

were going to be claiming reasonable costs incurred in

3

performing the work, plus profit and overhead that has

4

already been paid.
Their total costs were given to us as of

5

6

that time, but that does not include profit; does not

7

include home office overhead, nor does it include

8

corporate GNA expenses, nor does it include interest.

9

11

As of the date of trial, we' 11 tell you all that. ••
We were told that they were claiming the

10
11

difference between what they had spent and what they had

12

been paid.

13

told that the number they were giving us for what they

14

had spent didn't include the substantial portion of their

15

costs.

We weren't told what it was.

We were also

And that is the answer that's supposed to

16
17

have told us what their claim is, and that answer was

18

only $20 million; and by the time they gave us any

19

information, they're up to $63 million.
We were told that the 4,728 cumulative

20

21

days of delay was debunked in the Plea in Bar but we're

22

not told how.

23

was used in opening statement.

The word "debunked 11 was used in brief.
It was used in closing
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1

statement.

There has been not one person who explained

2

the debunking.

No witness was presented as the debunker.

3

The issue that was presented -- We've also

4

been told that at the Plea in Bar it was established that

5

the scheduie was flawed so that they couldn't go forward

6

with their time analysis.

7

wouldn't expect the Court to read the entirety of that

8

two-week trial.

9

It certainly is not stimulating reading.
THE COURT:

10

If you go back -- I really

I wasn't going to do that.

MR.. RICHARDSON:

But you've been told a

11

lot over the last few days and in brief that at the Plea

12

in Bar trial it was established that the schedule was

13

flawed.

14

Venture presented Mr. Barba to testify that the schedule

15

was so fouled up by UOSA that it couldn't be used for a

16

delay analysis; therefore, it was impossible for them to

17

do time impact analyses in a timely manner.

18

presented Mr. Mottram on behalf of Warner Consulting to.

19

testify to the exact opposite.

20

What was done at the Plea in Bar, the Joint

We argued jury instructions.

And UOSA

We moved to

21

strike initially on the

22

renewed that at the time of jury instructions.

23

Roush struck the "impossibility 11 argument and wouldn't

11

impossibility 11 argument.

We

Judge
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1

instruct the jury on it because she took it out of the

2

case.

3

So what was established at the Plea in Bar

4

hearing was that there was a determination on the

5

"impossibility" question, not that the schedule was

6

flawed.

7

The language of the statute of what is a

8

determination or what it means to be determined through

9

litigation, argued that extensively previously.

Mr.

10

Dumville says that what they mean by "determination" is a

11

final judgment; what they mean by "determination" is a

12

final adjudication; what they mean by "determination" is

13

a determination on the merits; what they mean is a final

14

determination, a decision on the merits.
That's not in the statute.

15

"Determined

16

from litigation" is the language of the statute, and this

17

Court has determined through litigation that a claim was

18

being pursued which was not in the case.
Delay damages.

19

I went through the logic

20

of how but for delays, no material breach claim would

21

exist.

22
23

Reliance is placed on Mr. Warner's
testimony that a time extension does not necessarily
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1

involve a delay.

If we were talking about a

2

traditional/classic delay damage claim, that might be

3

relevant.

4

way.

But the problem is, they haven't put it that

When they nonsuited the

5

6

traditional/classic delay damage claim from two of the

7

earlier suits, they came back with this material breach

8

theory that gave them substantially more money.

9

They've acknowledged that their claim for

10

material breach includes a whole lot more than simply

11

what their cost of extended performance was.

12

up with an idea to give them a better chance at a bigger

13

pot, and everything they put into that pot was due to

14

alleged delay in performance.

15

They came

Ms. Hostetler's credibility was put in

16

issue, and put at issue apparently by saying that she was

17

inconsistent with what I said in opening statement on

18

correcting the impact of the December 28th demurrer

19

ruling.

20

Your Honor may recall that that was done

21

by Mr. Luchini reading to Ms. Hostetler a portion of the

22

memorandum which I had corrected in oral argument without

23

telling her that that was corrected in opening statement,
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1

and asking her if that was a document that she had

2

signed.

She said "yes. "
She testified only to the extent of

3

4

whatever the demurrer said.

5

"Whatever the record shows, it shows," and the record at

6

that point showed that we had made a mistake in our

7

pleading.

8

it.

If that puts her credibility in issue, so be

9
10

And she repeatedly said,

She also testified to the extensive review
of the billings.

11

The rest of what was raised in argument is

12

simply re-arguing what was already resolved at the motion

13

in limine.

14

both orally and in the memorandum that we filed.

15

Honor has had the opportunity to review those memoranda

16

and that transcript.

17

necessary to do that again because that would be a waste

18

of the Court's resources, but if necessary, we do adopt

19

that argument.

20

certainly think so -- and would anticipate you would rule

21

similarly on the same issues and the same arguments.

22
23

We would adopt the arguments we made there,
Your

We hope you don't think it

You ruled correctly at the time -- we

I had stated what I think would be
appropriate language to include in the order addressing
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1

the false claim, the claim with no basis in fact, the

2

appropriate determination, and the award of costs.

3

won't repeat all that language.

4

transcript and Your Honor is going to get a copy of that

5

transcript~

I

It's already in the

6

We would ask the costs be awarded based on

7

the 91.8 percent of defense, the full amount of the costs

8

that have been presented in the demonstrative exhibit

9

showing you how that was calculated, and that that be the

10

award of the Court.

11

THE COURT:

12

MR. DUMVILLE:

13

Judge, can we go ahead and

establish the date to -THE COURT:

14

15

Thank you, Mr. Richardson.

Yeah, I'd like to do that.

Sure.
MR. DUMVILLE:

16

As far as I'm concerned, if

17

the Court wants to do it on the 12th, that's certainly

18

fine.

19

12th of July.
You know, since Your Honor is simply

20

announcing your ruling, I don't know that we need the

21

phalanx of five or six lawyers on each side.

22

like it's going to be on the record anyway.

23

THE COURT:

It seems

I think I would prefer the
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1

PROCEEDINGS

2

(Whereupon, the court reporter was first

3

duly sworn by the Court.)

4

THE COURT:

All right.

The Court is

5

prepared to rule on this, so I'm just going to rule from

6

the bench.

7

This matter comes before the Court on

8

Defendant Upper Occoquan Sewage Authority's application

9

for costs pursuant to Virginia Code 11-56.2, currently

10

codified as Virginia Code 2.2-4335.

11

take up the Joint Venture's motion to strike the

12

evidence.

13

The Court will first

The Court finds that UOSA has not

14

presented sufficient evidence to show that there has been

15

a determination within the meaning of the statute or to

16

show that the delay claims had no basis in law or fact.

17

Therefore, the Court will grant or sustain the Joint

18

Venture's motion to strike the evidence on this basis.

19

Consequently, the issues raised in UOSA's

20

application for costs are rendered moot.

21

All right.

22

MR. DUMVILLE:

23

Thank you.
Thank you very much, Your

Honor.
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1
2
3

THE COURT:

Do you want to just submit the

order to me one day next week?
MR. DUMVILLE:

That's all right.
I'll be happy to take a

4

blank one and maybe we can just go ahead and do it today

5

if that's .okay, Your Honor.

6

Thank you very much.

7

MS . HOSTETLER:

8

MR. RICHARDSON:

9

(Whereupon, at 10:12 a.m., the hearing in

10

Thank you, Your Honor.
Thank you, Your Honor.

the above-entitled matter was concluded.)

11
12
13

14
15
16

17
18
19

20
21
22
23
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
BLAKE CONSTRUCTION CO., INC./
POOLE & KENT, a joint venture,

)
)

JV APPELLANT 3 6

}

Plaintiff,

"

)
)

v.

)
)

UPPER OCCOQUAN SEWAGE AU1HORITY,

)
)

Defendant

~

Law~.l884il, 190~0

'190274, 190310~193766:193890
Consolidated Cases

)
ORDER

This matter came to be heard upon Defendant Upper Occoquan Sewage Authority's
("UOSA") Application for Costs Pursuant to Virginia Code Section 11-56.2, currently codified
as Virginia Code § 2.2-4335; and
Upon consideration of the Application for Costs, the supporting and opposing
memoranda, the evidence presented at the hearing held on June 24 and 25, 2002, the Motion to
Strike the Evidence made by Plaintiff Blake Construction Co., Inc./Poole & Kent, a Joint
Venture ("Joint Venture"), and the oral argument of counsel, the Court finds that UOSA has not
presented sufficient evidence to show that there has been a detennination within the meaning of
the statute or to show that the delay claims had no basis in law or fact.
It is therefore ORDERED that the Joint Venture's motion to strike the evidence be and

I

I

'

hereby is GRANTED. Consequently, the issues raised in UOSA's Application for Costs are
rendered moot. Accordingly, the Application is DENIED.

J.

~'

"

r ..
•I ···'V
J.._

All matters pending in these Consolidated Cases having now been resolved, the Clerk is
directed to place these cases among the ended causes of the Court.

.......

.

~.

-~

·.)

fRXUII.oD23"9.DOC.
Mt 25. 2002 l:22 PM

THIS IS A FINAL ORDER.

~ay of July, 2002.

ENTERED this ;'

c,i
.
·
.
.
/ <{ fercp _ft~ tt;
1

Gaylord L. Finch, Jr.
Judge, Circuit Court for Fairfax County

WE ASK FOR THIS:

S. Miles Dumville- VSB #15748
REED SMITH LLP
Riverfront Plaza- West Tower
901 E. Byrd Street, Suite 1700
Richmond, Virginia 23219-4069
(804) 344-3400 (office)
(804) 344-3410 (facsimile)
Counsel for Blake Construction Co., Inc./
Poole & Kent, a Joint Venture

2

SEEN AND OBJECTED TO FOR THE REASONS STATED IN BRIEF
AND IN ORAL ARGUMENT:

ODIN, FELDMAN & PIITLEMAN, P.C.
"

BY:---6Z~~~/6~~::z~~.z...:.--
Robert K. Richardson, Esq.- VSB #13464
Sally Ann Hostetler, Esq.- VSB #22456
9302 Lee Highway, Suite 1100
Fairfax, Virginia 22031-1215
(703) 218-2100 (office)
(703) 218-2160 (facsimile)

Counsel for the Upper Occoquan Sewage Authority

Date:
•
Original retained In the office of
the Clerk of the Circuit Court of
Fairfax County. Virginia
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ASSIGNMENTS OF ERROR BY Al
BLAKE CONSTRUCTION CO., INC./POOLE & Kr..r~ 1, A JUINT V t:NTURE
1.

The trial court erred in sustaining UOSA's demurrer to Count I of the Joint

Venture's Amended Motion for Judgment and Declaratory Judgment, because the public policy
of Virginia established in Va. Code§ 2.2-4335 cannot be abrogated by a contractual definition
that eliminates a contractor's right to receive compensation for the most common fonns of
unreasonable delays enco\Ultered on public construction projects.
2.

With regard to the Joint Venture's claim that UOSA improperly reduced the

Contract price by issuance ofUnilateral Change Order 100, General Condition 104 does not
require that the Joint Venture give a Notice of Claim w~ work is deducted from the scope of
the Contract and the Contract price is reduced, and the trial court thus erred as a matter of law
when it dismissed the Joint Venture's claim regarding WO 248/UCO 100, on the grounds that
the Joint Venture failed to give a timely Notice of Claim.
3.

Even if General Condition 104 was applicable, the trial court erred in dismissing

the Joint Venture's claim regarding the WO 248/UCO 100 issue because the jury's speci~
verdict finding was irrelevant to the defense raised by UOSA in its Plea in Bar and there was no
other finding by the jury that supports dismissal of the claim.

224J.CO.I

.·

ASSIGNMENTS OF ERROR

1.

The trial court ·erred in denying UOSA's application for costs on the basis there had not
been a "detennination" and that the Joint Venture's delay claims had no basis in law or
fact when the costs of defense resulted from (1) the Joint Venture continuing to pursue a
claim for delay damages after stipulating in an order of the court that such damages were
not part of the case and (2) delay claims which were dismissed following a plea in bar for
patently failing to comply with the Notice provisions required by the Contract and the
Act

2.

The trial court erred in denying UOSA's Motion to Strike (and its subsequent Motion for
Judgment Notwithstanding the Verdict) as to those claims designated as Work Orders 12,
30, 41, 64, 70, 71, 76, 106, 152, Claim 18 and PCO 115, because the evidence ~stablished
that the judicial appeals of such claims were filed by the Joint Venture more than six
months after UOSA's written decisions denying the claims.

3.

The trial court !=rred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Work Order 88 because there was no evidence that the Joint Venture timely
submitted a time impact analysis as expressly mandated by the Contract.

4.

The trial court erred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Work Order 127 because there was no evidence that the Joint Venture
timely submitted a time impact analysis as expressly mandated by the Contract.

5.

The trial court erred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Work Order 106 because there was no evidence that the Joint Venture
timely submitted a time impact analysis as expressly mandated by the Contract.

6.

The trial court erred in denying UOSA's Motion to Strike (and its subsequent Motion for
Judgment Notwithstanding the Verdict) as to Work Orders 113 and 175 because the Joint
Venture expressly waived any claim regarding these work orders by signing an agreed
change order addressing the work in question.

7.

The trial court erred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Work Order 193 because there was no evidence that the Joint Venture
timely submitted a time impact analysis as expressly mandated by the Contract.

8.

The trial court erred in denying UOSA 's Motion to Strike (and its subsequent Motion for
Judgment Notwithstanding the Verdict) as to Work Order 39 because the Joint Venture
did not file its appeal of UOSA' s decision on the claim within six months as mandated by
the Act.

9.

The trial court erred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Claim 240 because there was no evidence that the Joint Venture submitted a
timely notice of claim as expressly mandated by the Act and the Contract.

10.

The trial court erred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Work Order 252 because there was no evidence that the Joint Venture
timely submitted a time impact analysis as expressly mandated by the Contract

11.

The trial court erred in denying UOSA's Motion for Judgment Notwithstanding the
Verdict as to Claim 280 because there was no evidence that the Joint Venture submitted a
timely notice .of claim as expressly mandated by the Act and the Contract.
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