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HURST5 SALLY-POW
81-2101 Pennhurst v. Halderman

Possible Questions of Mr. Gilhool
Your brief states the question in this case as
"whether Siler should be overruled • • • " Was the Eleventh
Amendment addressed in Siler? Was it argued by counsel?
When was the last time Siler was cited as an Eleventh
Amendment? Has it ever been so cited?
Siler is cited for pendent jurisdiction, and also
for the Ashwander doctrine of avoiding constitutional issues.
Possible Questions for Mr. Ferleger
1. Your brief (p. 35) argues that where state
officials act in "violation of state" law, Eleventh Amendment immunity is no bar.
Do you say the officials here acted beyond the
scope of their authority? Did either the DC or CA3 so hold?
Was it well settled in Pennsylvania prior to your
court's decision in In re Schmidt (1981) that Pennhurst had
been operating for decades in volation of state law.
In Larson (p. 690) the Court said:
"A claim of error by an officer in exercise
of his authority is not enough" to come within the ultra vires exception to the Eleventh
Amendment.
The Larson Court said:
"The action of an officer of a sovereign can
be regarded as so 'illegal' as to permit a
suit • . . only if it is not within the officer's statutory powers or - if within those
powers - only if the statute is unconstitutional." (p. 701).
2. Defendants here at the Department of Public
Welfare of the state and its officers, past and present.
Also named are various local officials. In your view, is
the suit against the Commonwealth of Pennsylvania?

2.

3. Your brief states that:
"This case is a classic example of action falling within Ex parte Young." (Brief
2la). It involved an alleged federal constitutional
violation.
There is also an ultra vires exception to the
Eleventh Amendment when officers act beyond the scope of
their authority.
Did not Larson in 1949 make this clear?
case since Larson ingored this distinction?
It was reaffirm in Treasure Salvors.
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MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
Ultra vires argument in No. 82-2101 Pennhurst v. Halderman

,....,..,
In light of the _, argument in this case, it is possible that
~

the Chief or Justice Stevens will claim that the state and county
officials were acting ultra vires their authority in committing
the wrongs found by the District Court.

If the state officials

were acting entirely outside their authority, accepted Eleventh
Amendment

principles

would

dictate

that

the

suit here

is not

against the state and the Amendment would not apply.

This memo-

randum summarizes the arguments against such a view.

In sum, I

do not think the ultra vires exception would apply here without J
stretching it to include virtually any violation of state law.
1.

The District Court found that the defendants were acting

"within the sphere of their official responsibilities."
denied

the plaintiffs'

request for money damages,

The DC

holding that

the officials had qualified immunity (presumably under §1983).
[T]he evidence shows that the defendants acted in the
utmost good faith and they did not know nor reasonably
should have known that the actions which they took, or
failed to take, within the sphere of their official
responsibilities were in any way violative of the
rights of the retarded residents at Pennhurst.

V

446 F. Supp., at 1324 (Dec. 1977 judgment on merits) (emphasis
.~
c~~
pi!;
added).
See also 612 F.2d, at 94 (n ~ ng that DC found "state

f~ ' action"

~~m~e

~~~

"across the board").

This finding was not appealed.

It

argued that a finding of state action under §1983 does not

mean

there

Amendment.

is

state

tion

This

the

Treasure Salvors,

for

the

purposes

of

the

Eleventh

"well-recognized irony" referred to in
Ct., at 3315.

That irony, however, re-

fers to a finding that the state official is not the state under
Ex parte Young.

Since it is the rights guaranteed by the Four-

teenth Amendment that Young seeks to vindicate,
utterly necessary.

that result

is

The ultra vires exception is not justified by

reference to the Fourteenth Amendment but rather by the common
sense notion that an official on a frolic cannot claim immunity.
There is no reason a finding of state action under that Amendment
should not suffice to negate a suggestion of ultra vires.
2.

The argument that defendants actions were ultra vires was

not raised below.

Neither CA3 nor

the DC discussed the ultra

·LA- ~e::.~ ,

vires doctrine directly,

even though CA3 's opinions dealt with

other reasons why the suit was not barred by the Eleventh Amendment.

See 673 F. 2d,

jurisdiction supplies

at 656-659

(on remand from S. Ct., pendent

jurisdiction)~

612 F.2d, at 109

appeal, this suit is not barred by Edelman).

The

~J./~ that each of the defendants
~ law." Second Amended Complaint 119.
~~ fendants, the complaint points out
/'

"acted under
Also,

law

for

physical

It does as-

color

of

state

in describing the de-

Id.

111123-40.

plaint alleges three state law causes of action.
common

The

with respect to each of them

their responsibilities under state law.

the

in the

~~---

complaint did not allege ultra vires action.

complaint does not mention the Eleventh Amendment.

~~
~/

brie ~

-----~

?

court of appeals do not make the argument.
3.

Resp's

(original

injuries

to

the

The com-

One is under

plaintiffs,

id.

mean

there

Amendment.

is

state

This

i

tion
the

for

the

purposes

of

the

Eleventh

"well-recognized irony" referred to in

Treasure Salvors, 102 S. Ct., at 3315.

That irony, however, re-

fers to a finding that the state official is not the state under
Ex parte Young.

Since it is the rights guaranteed by the Four-

teenth Amendment that Young seeks to vindicate,
utterly necessary.

that result

is

The ultra vires exception is not justified by

reference to the Fourteenth Amendment but rather by the common
sense notion that an official on a frolic cannot claim immunity.
There is no reason a finding of state action under that Amendment
should not suffice to negate a suggestion of ultra vires.
2.

The argument that defendants actions were ultra vires was

not raj
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D15 R. £GA~r.>

c

17-/ti

~ IJ GG ;;_ srs W !VI

1}rC

PoiNT

(f/J).

f/t I te A

CA J ~

D~I/V/0./V

alt with

A IZG(/ /1-16/V T

y 112. G.:f.

jurisdi

!<.A /SGO B£(.;0 ~ avr :t
11 ,u t.r-I t..A .r ,Jt- rJt..G.
ro ar -rH13 'A '3
I witt. mr /IG""Ar/V
N 1G1-rr 1lJ coN F ;ll./'1 '(}It1 ·

appeal,

'11){)AY

other r

Wit(

ment.

3.

The

NOt

Atv0 t£-.r yov k/V'dW

h Amendpendent
original } : ,.

__

fs in
_.,_

complaint did not allege ultra vires act:J.On.

complaint does not mention the Eleventh Amendment.

~}./ ~ that each of the defendants
~ law." Second Amended Complaint ,[9.
,....

"acted under
Also,

~~

fendants,

~~
~/

their responsibilities under state law.

the \

The

It does as-

color

of

state

in describing the de-

the complaint points out with respect to each of them
Id.

,[,[23-40.

plaint alleges three state law causes of action.
the

he ultra

common

law

for

physical

injuries

to

the

The com-

One is under

plaintiffs,

id.

~~162-164;

tion.
ment

that may arguably be an allegation of ultra vires ac-

The other two are clearly based on the failure to implesome broad,

reason of
treatment),

statutory command devolving

their office.
168

Id.

,1,1153

on defendants

by

(denied statutory right

to

(failure to implement community living plans).

If any action in violation of state law is not ultra vires,

it

would seem that the failure to take a complex, affirmative, official action would be.

It is like the failure to comply with the

terms of a contract with the state in Larson; the duty only exists because of the officer's official position.

See also point

5 infra.
4.
A

The 1970 statute does not limit the defendants' authority

1/)

J-~ so as to make all their actions ultra vires.

>~

At argument, resp

and Justice Stevens suggested that Act No. 256 of the 1970 Pennsylvania General Assembly took from defendants the power to run
Pennhurst.

That statute

---

(attached,

relevant pages are pp.

788) does not order that Pennhurst be

--.....

institutionalization

clo~ed,

787-

as resp suggested,

~

few cases in which
is the only practical possibility,

as CA3
;

ultimately ordered,

612 F.2d,

at 113-115.

Rather,

,.

the statute

only requires that the population of Pennhurst be reduced by 900
to a total of 1000, beginning in 1972.

Thus, even if this stat-

ute can be read as removing from defendants the authority to run
a mental institution of more than 1000 patients, it does not make
their actions in running a smaller institution ultra vires.
complaint and the lower courts' orders,

however,

The

extend to the

running of Pennhurst generally and appear to be designed to re-

'.

duce the population of that institution to far below 1000.

The

orders make clear that compliance with Act No. 256 was only part
of the relief ordered.

They also order complex relief based on

the asserted right to treatment in the least restrictive environment.

Thus, Act No. 256 does not support all of the relief or-

dered against the state officials here. ,~--

._;17_ ·~-.J~~ ~-" ~.
t~~\ (~t~~l -y

5.

In re

Schmidt ~ also

77<
~

31

does not limit the scope of the defen- ~

dants' authority so as to make their actions ultra vires.
tice Stevens also suggested that the Pennsylvania s.ct.'s

Jus-

place plaintiffs in any other than the least restrictive

t9. ~

.4__,£~

environ-~~:·

There does not seem to be any suggestion that the statute

on which Schmidt

is based

is explicit enough to make contrary

actions by the defendants ultra vires.

To the contrary, while

that statute contained a statement of policy stating that "the
least

restrictions consistent with adequate

employed,"

treatment shall be

it commanded only that the state assure "the avail-

ability and equitable provision of adequate ••• mental retardation services" and that it assign each state facility "such duties

for

the

care

shall prescribe."
1981).

of

the mentally disabled,

as

50 P.S. §§ 7102, 4201(1), 4201(4)

the

secretary ·

(Supp. 1980-

This is the classic language of discretion, with guide-

lines on its exercise, and does not suggest a limitation on scope
of authority.

This

is quite different

from Treasure Salvors,

where the statute limited its grant of authority to hold property
to things

found on state land.

Here the limitations on state

authority were only that the care be "adequate."

~

be.

deci-~

sion in In re Schmidt might deprive defendants of authority

ment.

~
~-

T'

Justice Stevens's may argue, however, that In re Schmidt construed the statute so as to limit the discretion provided.

That

case did suggest that the state and county must exercise its discretion so as to provide the least restriction cons is tent with
adequate treatment.

But its comments were pure dicta aimed at

rebutting a suggestion made by the county during the litigation
that it only had to provide interim care and not local community
residences.

The

holding

of

the case was

that since Schmidt's

need for institutionalization was unquestioned, the state had the
responsibility to provide it.

More important,

I do not think a

duty to provide least restrictive treatment may be said to take
authority from the state to place part of its mentally retarded
population in institutions.
patients

could

only

be

Schmidt clearly envisioned that some

cared

for

in

institutions.

Thus,

the

state and county officials have the authority to determine whether

to

use

institutions,

treatment method

(e.g., horne care).

claim," Treasure Salvors,
use

community

institutions

to house

s.

102
the

facilities,

or

some

other

They thus have "a colorable

Ct., at 3321, that they could

residents of Pennhurst.

A view

that the state officials' decision was beyond the scope of their·
authority would mean that ultra vires would mean virtually the
same

thing

as

"contrary

to

law."

At

bottom,

the

command

in

Schmidt to use least restrictive treatment is not nearly as specific or ministerial as the command in Justice Stevens's hypothetical to close Pennhurst or the command in Treasure Salvors
~~----------------~

-

not to claim articles not found on state land.

You asked what mention Justice Stevens's dissent made of the
ultra vires doctrine.

The answer is, almost none.

The dissent

plainly rests on the proposition that "a plaintiff [can] bring a
suit under state law against a state official even if he did not
allege that the defendant had acted ultra vires," dissent at 18.
The dissent therefore does not argue that the state officials'
actions

in this case were ultra vires.

It does cite Treasure

-----~

Salvors, but only to quote language discussing the theory of the
ultra vires doctrine in support of the dissent's position that
any violation of state law strips the state actor of authority,
dissent at 19 n.l9.

~

The dissent does not acknowledge that the

quotes are taken out of context.
You also asked about last Term's oral argument.

It appears

that Mr. Ferleger for resps did open with the argument that the
defendants here were acting ultra vires, based on the state statutes and Schmidt.

Tr. at 23-26.

Their brief here mentions the

point, but defines ultra vires to include any dereliction of duty
or action contrary to state law,
Stevens relies on.

Br.

citng the early cases Justice

for Resps at 33-35.

not consistent with Treasure Salvors or Larson.

This definition is

~ [7.,$

. .
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MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
Ultra vires argument in No. 82-2101 Pennhurst v. Halderman

o"'~

In light of theY argument in this case,

it is possible that

1\

the Chief or Justice Stevens will claim that the state and county
officials were acting ultra vires their authority in committing
the wrongs found by the District Court.

If the state officials

were acting entirely outside their authority, accepted Eleventh
Amendment

principles

would

dictate

that

the

suit here

is not

against the state and the Amendment would not apply.

This memo-

randum summarizes the arguments against such a view.

In sum, I

do not think the ultra vires exception would apply here without
stretching it to include virtually any violation of state law.
1.

The District Court found that the defendants were acting

"within the sphere of their official responsibilities."
denied the plaintiffs'

request for money damages,

The DC

holding that

the officials had qualified immunity {presumably under §1983}.
[T]he evidence shows that the defendants acted in the
utmost good faith and they did not know nor reasonably
should have known that the actions which they took, or
failed to take, within the sphere of their official
responsibilities were in any way violative of the
rights of the retarded residents at Pennhurst.
446 F.

Supp.,

added}.

Sef!

at 1324
o..l so

{Dec.

612.. r.~J.

1

action" "across the board"}.

1977 judgment on merits}

o.. t

~~~

{emphasis

(,.ot ing that DC found "state

This finding was not appealed.

It

may be argued that a finding of state action under §1983 does not

page 2.

mean

there

Amendment.

is

state

This

action

is the

for

the

purposes

of

the

Eleventh

"well-recognized irony" referred to in

Treasure Salvors, 102 S. Ct., at 3315.

That irony, however, re-

fers to a finding that the state official is not the state under
Ex parte Young.

Since it is the rights guaranteed by the Four-

teenth Amendment that Young seeks to vindicate,
utterly necessary.

that result

is

The ultra vires exception is not justified by

reference to the Fourteenth Amendment but rather by the common
sense notion that an official on a frolic cannot claim immunity.
There is no reason a finding of state action under that Amendment
should not suffice to negate a suggestion of ultra vires.
2.

The argument that defendants actions were ultra vires was

not raised below.

Neither CA3 nor

vires doctrine directly,

the DC discussed the ultra

even though CA3 's opinions dealt with

other reasons why the suit was not barred by the Eleventh Amendment.

See 673 F. 2d,

at 656-659

(on remand from S. Ct., pendent

jurisdiction supplies jurisdiction); 612 F.2d, at 109

.Resp's br~f

appeal, this suit is not barred by Edelman) •

_pearL of appeals de Rot make tbe argYmeRt.
3.

jn

The complaint did not allege ultra vires action.

sert that each of

the defendants

law." Second Amended Complaint ,19.
fendants,

t~

~

complaint does not mention the Eleventh Amendment.
"acted under
Also,

The

It does as-

color of

state

in describing the de-

the complaint points out with respect to each of them

their responsibilities under state law.

Id.

,1,123-40.

plaint alleges three state law causes of action.
the

(original

common

law

for

physical

injuries

to

the

The com-

One is under

plaintiffs,

id.

page 3.

~~162-164:

tion.
ment

that may arguably be an allegation of ultra vires ac-

The other two are clearly based on the failure to implesome

reason of
treatment),

broad,
their
168

statutory command devolving on defendants by
office.

Id.

(failure to

1111153

(denied statutory right

to

implement community living plans).

If any action in violation of state law is not ultra vires,

it

would seem that the failure to take a complex, affirmative, official action would be.

It is like the failure to comply with the

terms of a contract with the state in Larson: the duty only exists because of the officer's official position.

See also point

5 infra.
4.

The 1970 statute does not limit the defendants' authority

so as to make all their actions ultra vires.

At argument, resp

and Justice Stevens suggested that Act No. 256 of the 1970 Pennsylvania General Assembly took from defendants the power to run
Pennhurst.

That statute

(attached,

relevant pages are pp.

787-

788) does not order that Pennhurst be closed, as resp suggested,
or even that Pennhurst only be used for those few cases in
institutionalization
ultimately ordered,

is the only practical possibility,
612 F.2d,

at 113-115.

Rather,

which ~'

as CA3

the statute

only requires that the population of Pennhurst be reduced by 900
to a total of 1000, beginning in 1972.

Thus, even if this stat-

ute can be read as removing from defendants the authority to run
a mental institution of more than 1000 patients, it does not make
their actions in running a smaller institution ultra vires.
complaint and the lower courts' orders, however,

The

extend to the

running of Pennhurst generally and appear to be designed to re-

page 4.

duce the population of that institution to far below 1000.

The

orders make clear that compliance with Act No. 256 was only part
of the relief ordered.

They also order complex relief based on

the asserted right to treatment in the least restrictive environment.

Thus, Act No. 256 does not support all of the relief or-

dered against the state officials here.
5.

In re Schmidt also does not limit the scope of the defen-

dants' authority so as to make their actions ultra vires.

Jus-

tice Stevens also suggested that the Pennsylvania S.Ct.'s decision in In re Schmidt might deprive defendants of authority to
place plaintiffs in any other than the least restrictive environment.

There does not seem to be any suggestion that the statute

on which Schmidt

is based

is explicit enough to make contrary

actions by the defendants ultra vires.

To the contrary, while

that statute contained a statement of policy stating that "the
least

restrictions consistent with adequate

employed,"

treatment shall be

it commanded only that the state assure "the avail-

ability and equitable provision of adequate •.• mental retarda- : '
tion services" and that it assign each state facility "such duties

for

the

care of

shall prescribe."
1981).

the mentally disabled,

as

50 P.S. §§ 7102, 4201(1), 4201(4)

the

secretary

(Supp. 1980-

This is the classic language of discretion, with guide-

lines on its exercise, and does not suggest a limitation on scope
of

authority.

This

is quite

different

from Treasure Salvors,

where the statute limited its grant of authority to hold property
to things

found on state land.

Here

the

limitations on state

authority were only that the care be "adequate."

page 5.

Justice Stevens's may argue, however, that In re Schmidt construed the statute so as to limit the discretion provided.

That

case did suggest that the state and county must exercise its discretion so as to provide the least restriction consistent with
adequate treatment.

But its comments were pure dicta aimed at

rebutting a suggestion made by the county during the litigation
that it only had to provide interim care and not local community
residences.

The

holding

of the case was

that since Schmidt's

need for institutionalization was unquestioned, the state had the
responsibility to provide it.

More important,

I do not think a

duty to provide least restrictive treatment may be said to take
authority from the state to place part of its mentally retarded
population in institutions.
patients

could

only

be

Schmidt clearly envisioned that some

cared

for

in

institutions.

Thus,

the

state and county officials have the authority to determine whether

to

use

institutions,

treatment method

(e.g., home care).

claim," Treasure Salvors,
use

community

institutions

102 S.

to house the

facilities,

or

some

other

They thus have "a colorable

Ct.,

at 3321, that they could

residents of Pennhurst.

A view

that the state officials' decision was beyond the scope of their
authority would mean that ultra vires would mean virtually the
same

thing

as

"contrary

to

law."

At

bottom,

the

command

in

Schmidt to use least restrictive treatment is not nearly as specific or ministerial as the command in Justice Stevens's hypothetical to close Pennhurst or the command in Treasure Salvors
not to claim articles not found on state land.

page 6.

You asked what mention Justice Stevens's dissent made of the
ultra vires doctrine.

The answer is, almost none.

The dissent

plainly rests on the proposition that "a plaintiff [can] bring a
suit under state law against a state official even if he did not
allege that the defendant had acted ultra vires," dissent at 18.
The dissent therefore does not argue that the state officials'
actions

in this case were ultra vires.

It does cite Treasure

Salvors, but only to quote language discussing the theory of the
ultra vires doctrine in support of the dissent's position that
any violation of state law strips the state actor of authority,
dissent at 19 n.l9.

The dissent does not acknowledge that the

quotes are taken out of context.
You also asked about last Term's oral argument.
that Mr.

It appears

Ferleger for resps did open with the argument that the

defendants here were acting ultra vires, based on the state statutes and Schmidt.

Tr.

at 23-26.

Their brief here mentions the

point, but defines ultra vires to include any dereliction of duty
or action contrary to state law,
Stevens relies on.

Br.

citng the early cases Justice ; "

for Resps at 33-3 5.

not consistent with Treasure Salvors or Larson.

This definition is
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MEMORANDUM TO THE CONFERSNCE:
We debated this case again yesterday, and last
Term John and I circulated numerous drafts of our respective
views •

.

'

,,,.,

I must say that in light of this extraordinary
degree of past consideration, and the vote yesterday to reverse, I thought we had reached the opinion writing stage.
I therefore am reluctant to begin ~swa~ping" memos again,
but I agree that enlightenment - however belated - always
is welcome.
I therefore will circu~ate a brief response to
John. With the Conference scheduled tomorrow, it may be a
day or two before I get to this. If the case is assigned to
me, I will then proceed, in accord with our customary practice, to prepare a Court opinion generally along the lines
; '
of the analysis relied on last Term {subject, of course, to
consideration of suggestions the Chief indicated he will
make).
.. ._. , :-
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October 6, 1983

Re:

81-2101 - Pennhurst State School and

Hospital v. Halderman
Dear Chief:
A brief restatement of the point I tried to
develop orally at Conference may be helpful to you in
your consideration of this case.
The Larson opinion teaches us that the actions of
a state official can be considered "ultra vires" for
sovereign immunity purposes in two different types of
situations:
(1) when the official is engaged in
conduct that the sovereign has not authorized, and (2)
when he has engaged in conduct that the sovereign has
forbidden. That doctrine is inescapable. The common
law of agency teaches that a principal cannot author~e
~ agent to violate the law.
When an agent does so,
as Pennhurst officials did here, he is liable for his
own conduct under the common law--his illegal actions
are ultra vires.
Both types of ultra vires conduct are plainly
identified in this paragraph from the Larson opinion:
"There may be, of course, suits for specific
relief against officers of the sovereign which are
not suits against the sovereign. If the officer
purports to act as an individual and not as an
official, a suit directed against that action is
not a suit against the sovereign. If the War
Assets Administrator had completed a sale of his
personal home, he presumably could be enjoined
from later conveying it to a third person. On a
similar theory, where the officer's powers are
limited by statute, his actions beyond those
limitations are considered individual and not
sovere1gn act1ons. The off1cer 1s not doing the

-
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business which the sovereign has empowered him to
do or he is doing it in a way which the sovereign
has forbidden. His actions are ultra vires his
authority and therefore may be made the object of
specific relief. It is important to note that in
such cases the relief can be granted, without
impleading the sovereign, only because of the
officer's lack of delegated power. A claim of
~rror in the exercise of that power 1s therefore
not sufficient, And, since the jurisdiction of
the court to hear the case may depend, as we have
recently recognized, upon the decision which it
ultimately reaches on the merits, it is necessary
that the plaintiff set out in his complaint the
statutory limitation on which he relies." 337
u.s., at 689-690 (emphasis supplied).
The many cases considering the question whether an
action against an official should be treated as an
action against his sovereign can be grouped in two
broad categories, corresponding roughly to the
distinction between proprietary and governmental
~ nctions.
In cases like Larson, Malone v. Bowdoin,
and-Treasure Salvors in which the merits claim involved
a dispute over title to property or contractual rights,
the ultra vires issue can be resolved by applying
normal principles of agency law. But in cases in which
the validity of a state regulatory program is at issue,
the ultra vires question should be answered by asking
whether the officials' conduct is forbidden by state
law. Cases such as Siler, Greene and Pennhurst fit
f' ,.,.Lr-(..:
into this category. If the conduct is forbidden, there
I~ ~~
is no Eleventh Amendment or sovereign immunity bar •
.tl · c
·sr1"'t.h.M This Court has specifically so held over and over
1~
~
again. Since the agent who violates the law acts ultra
<;kiJ ("\ r
vires, he is not entitled to immunity. Here, the
L,...,
plaintiffs pleaded a specific statutory limitation on
0
~. ~ .~~vvt,;~ the authority of the officials running Pennhurst.
~. ;;_ 1fl" fdv
State law prohibited the officials from doing what they
r~·
did. Under Larson and many, many other cases, that
means the officials are not entitled to the sovereign's
immunity.

1

w1 ':U

If there were merit in Lewis' novel view, it is
indeed remarkable that in the entire history of our

-3-

Nation prior to 1983, it never occurred to anyone else
that a federal court may never order a state official
to obey state law.
Although I am reluctant to burden you with
additional reading material, in a few days I shall
circulate a memorandum that incorporates the results of
some of our research this summer. I earnestly submit
that the number of cases that will be repudiated by the
adoption of Lewis' position is a matter that should be
carefully weighed before taking this plunge.
Respectfully,

I

The Chief Justice
Copies to the Conference
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October 6, 1983

Re:

81-2101 - Pennhurst State School and

Hospital v. Halderman
Dear Chief:
A brief restatement of the point I tried to
develop orally at Conference may be helpful to you in
your consideration of this case.
The Larson opinion teaches us that the actions of
a state official can be considered "ultra vires" for
sovereign immunity purposes in two different types of
situations:
(1) when the official is engaged in
conduct that the sovereign has not authorized, and (2)
when he has engaged tn conduct that the sovereign has
forbidden. That doctrine is inescapable. The common
law of agency teaches that a principal cannot authorize
its agent to violate the law. When an agent does so,
as Pennhurst officials did here, he is liable for his
own conduct under the common law--his illegal actions
are ultra vires.
Both types of ultra vires conduct are plainly
identified in this paragraph from the Larson opinion:
"There may be, of course, suits for specific
relief against officers of the sovereign which are
not suits against the sovereign. If the officer
purports to act as an individual and not as an
official, a suit directed against that action is
not a suit against the sovereign. If the War
Assets Administrator had completed a sale of his
personal home, he presumably could be enjoined
from later conveying it to a third person. On a
similar theory, where the officer's powers are
limited by statute, his actions beyond those
limitations are considered individual and not
sovere1gn act1ons. The officer is not doing the

business which the sovereign has empowered him to
do or he is doing it in a way which the sovereign
has forbidden. His actions are ultra vires his
authority and therefore may be made the object of
specific relief. It is important to note that in
such cases the relief can be granted, without
impleading the sovereign, only because of the
officer's lack of delegated power. A claim of
error in the exercise of that power is therefore
not sufficient. And, since the jurisdiction of
the court to hear the case may depend, as we have
recently recognized, upon the decision which it
ultimately reaches on the merits, it is necessary
that the plaintiff set out in his complaint the
statutory limitation on which he relies." 337
U.S., at 689-690 (emphasis supplied).
The many cases considering the question whether an
action against an official should be treated as an
action against his sovereign can be grouped in two
broad categories, corresponding roughly to the
distinction between proprietary and governmental
functions. In cases like Larson, Malone v. Bowdoin,
and Treasure Salvors in which the merits claim involved
a dispute over title to property or contractual rights,
the ultra vires issue can be resolved by applying
normal principles of agency law. But in cases in which
the validity of a state regulatory program is at issue,
the ultra vires question should be answered by asking
whether the officials' conduct is forbidden by state
law. Cases such as Siler, Greene and Pennhurst fit
into this category. If the conduct is forbidden, there
is no Eleventh Amendment or sovereign immunity bar.
This Court has specifically so held over and over
again. Since the agent who violates the law acts ultra
vires, he is not entitled to immunity. Here, the
plaintiffs pleaded a specific statutory limitation on
the authority of the officials running Pennhurst.
State law prohibited the officials from doing what they
did. Under Larson and many, many other cases, that
means the officials are not entitled to the sovereign's
immunity.
If there were merit in Lewis' novel view, it is
indeed remarkable that in the entire history of our
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Nation prior to 1983, it never occurred to anyone else
that a federal court may never order a state official
to obey state law.
Although I am reluctant to burden you with
additional reading material, in a few days I shall
circulate a memorandum that incorporates the results of
some of our research this summer. I earnestly submit
that the number of cases that will be repudiated by the
adoption of Lewis' position is a matter that should be
carefully weighed before taking this plunge.
Respectfully,

I

The Chief Justice
Copies to the Conference
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We debated this cas~ again yesterday, and last
Term John ' and T circulated numerous drafts , of our respective
views.
,,
t rou~t say that in light of this extraordinary
'
degree of past consideration, and the vote yesterday to reverse, I thought we had reached th~ opinion writing stage. ·"
r therefore am reluctant to begin · "swa.oping" memos again,
but I agree that enlightenment - however belated - always
is welcome.
'
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I therefore will circulate a brief response to
John. With the Conference scheduled tomorrow, it may be a
day or two before I get to this. If the case is assigned to
me, I will then proceed, in accord with our customary practice, to prepare a Court opinion generally along the lines
of the analysis relied on last Term (subject, of course, to
consideration of suggestions the Chief indicated he will
make).

.,

t.,

ii.·l

..

