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CHAMBERS OF

JUSTICE WILLIAM H . REHNQUIST

October 18, 1983

Re:

No. 81-2101

Pennhurst v. Halderman

Dear Lewis:
After receiving your letter of October 17th, I re-read
John's memorandum of October 14th in this case. I think his
propensity to "chase rabbits" has never been more manifest;
he has now devoted twenty-six printed pages to argue against
the conclusion in a single footnote (fn 12, page 11) of your
circulating fourth draft last June. While John's
circulation may cause concern among the law clerks, I see no
reason at all why you should not be able to respond to it to
the satisfaction of all those who voted with you at
Conference •
. I think the fundamental thesis which you enunciate in
your opinion is absolutely sound as a matter of logic and
principle. As you developed it in your fourth draft of last
spring, pages 14-18, we begin with the proposition that (1)
the holding in Ex parte Young, 209 U.S. 123 (1908) was
necessitated by the need to reconcile the provisions of the
Eleventh and the Fourteenth Amendments. If a suit against a
state official charging that he was acting under a state
statute which violated the Fourteenth Amendment could not be
brought in federal court, there would be no possible use of ,
the Civil War Amendments as "swords" rather than "shields" '
in the federal courts. The Court therefore developed the
fiction that a state official who was acting in violation of
the federal Constitution was acting "ultra vires."
(2) But
there is no need for a similar "ultra vires" fiction where
the claimed need is for federal courts to decide state law
issues in the face of an Eleventh Amendment claim; sure~
the state courts may be expected to give authoritative
exposition of state law claims, and, unlike the situation in
Ex parte Young, there is no countervailing need for federal
courts to do so.

- 2 Had it not been for the op1n1on in Treasure Salvors two
Terms ago, I think you could have stopped with this in your
opinion of last Term. The proposition which I have
summarized in the proceeding paragraph does not require any
"ultra vires" exception to it to be perfecf!Y log!cal anCt
sound: where one of the clai~ 1s that a state official has
violated state law, there is no need under any circumstances
whatever for a federal court to decide the case in the face
of a claim of immunity under the Eleventh Amendment. I ha.ve
a strong suspicion that you could obtain five votes for that
proposition, if you were agreeable to it, in this case. I
realize that it means overruling cases such as Siler and
Green, but I think we all knew that going into the case last
Term.
Perhaps feeling compelled by the two op1n1ons in
Treasure Salvors, you went on to say in your opinion last
Term (footnote 12, page 11) that there was an "ultra vires"
exception to Eleventh Amendment immunity based on Larson v.
Domestic and Foreign Commerce Corp., 337 U.S. 682, 702
(1949). You went on to say that it didn't apply in this
case, observing "Even if petitioner officials violated state
law in carrying out some of their official duties, they
unquestionably acted under colorable state authority in
operating Pennhurst and the state's system of care for the
mentally retarded. In short, these officials were not
acting ultra vires, but rather were 'exercising the powers
delegated to [them] by the sovereign.'"
I think the "ultra vires" doctrine has been mischievous
in the Eleventh Amendment area, where it really is not even
necessary; it has also been mischievous in the area of
sovereign immunity, but there it appears to be a necessary
tool of analysis. If you feel you must maintain an "ultra
vires" exception to the Eleventh Amendment immunity to
pendent jurisdiction in a case such as this, I would simply ,
state the exception extremely narrowly, as you have in
·
footnote 12. You may get 52 pages of response from John,
rather than merely the 26 of his recent memorandum, but this
is only testimony to the Sargasso Sea potential of the
"ultra vires" doctrine. I think you could justify narrowing
it considerably, as I think you did in footnote 12, by
observing that the line of cases from United .States v. Lee,
106 U.S. 196, to Maio e v. Bowdine, 367 U.S. 643 (1962)~nd
perhaps all the way to Treasure Salvors) was an extremely
tortured one, as was recognized in both Larson, supra, and
Ma ~he Frankfurter dissent in Larson sa1d that the
Court was overruling a number of the cases on which John

1

-

3 -

relied in his memorandum, and I think you could simply
expand footnote 12 to contain these observations and a
statement that from now on the exception will be the narrow
one presently stated in your footnote 12. Larson and Malone
can be treated as together marking a watershed in "ultra
vires" doctrine which renders analysis of the nice point of
earlier cases unnecessary.
In short, stay with the high ground. Leave the stamp
album approach to John.
Sincerely,

Justice Powell

jen 10/19/83
MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
No. 81-2101 Pennhurst v. Halderman

I apologize for troubling you with more paper, but I continue
to doubt whether it is wise for the opinion in this case to endorse the ultra vires doctrine, as the revised draft opinion now
does.

Justice Rehnquist's suggestion that the doctrine be elimi-

nated

is attractive.

specifically
justify.

to

At the least,

reinforce

a

it does seem inappropriate

concept

This memorandum fleshes

that we

find

difficult

out the approach

I

to

suggested

yesterday.
As I said, it is hard to find any rationale for the doctrine
under

the

logic of

the Pennhurst opinion.

As

the opinion now

stands, it calls the use of ultra vires doctrine in Young a "fiction," and declines to extend it to the logical extreme to which
Justice Stevens takes it.
is

that

an

action

against the state,
ment,

if

the

Under the opinion, the "general rule"

against
and

relief

a

state

officer

is

in

effect

one

therefore barred by the Eleventh Amend-

sought

would

operate

against

the

latter.

This alone would seem to be a sufficient test of whether a suit
is "against one of the United States" within the meaning of the
Amendment.

The ultra vires doctrine looks to the quite different

question of whether the officer was acting with valid authority.
But

if

the

relief

would

run

against

the

state,

state have the the benefit of its immunity?

shouldn't

the

More important, it

is virtually impossible to draw either a clear or a principled
line

between

actions

that

are

merely

contrary

to

state

law--

"

page 2.

including abuse of discretion--and actions that are "completely"
outside the officer's authority and so ultra vires.

This will be

the focus of much Eleventh Amendment litigation in the years to
come.
Eliminating the ultra vires doctrine would, however, require
extensive damage to the Court's precedents.

It is not the early

cases that Justice Stevens relies on that are of concern--like
Young, nearly all of them are in fact cases alleging violations
of

the Constitution.

They invoke ultra vires language for

the

same reason that Young did, and it is a fiction we reject in the
opinion.

Those

that

do not

fall

into

this category are--with

perhaps two exceptions--cases alleging torts, not statutory violations, and Larson specifically overruled them.
cult
joined

is

distinguishing
the majority) .

Treasure
Moreover,

Salvors
the

have to be altered if not discarded.

(in

analysis

What is diffiwhich

the

Chief

in Larson

would

(Justice Rehnquist says the

doctrine "appears to be a necessary tool of analysis" in the area
) of sovereign immunity but not in the area of the Eleventh Amend)

ment, but I cannot see what he means.

I

· have been treated the same.

The two areas historically

While federalism may in some cases

make a difference, it is hard to see how the ultra vires doctrine
should apply in one case and not the other.)

I therefore doubt

that the Chief would join an outright rejection of the doctrine.
-Thankfully, there is no need or warrant in the present opinion to eliminate the doctrine.

It might, however, be questioned.

Justice Stevens' dissent may serve us in this regard.
the following course:

I suggest

,

page 3.

(1)

Initially, the opinion should make as little mention as

possible of the ultra vires doctrine.
one

of

their

primary

should be answered.

arguments

in

Since respondents do cast
terms

of

the

doctrine,

it

~:

Respondents suggest that petitioners' action was
ultra vires their authority, and therefore should not
be considered to be action against the state for purposes of the Eleventh Amendment.
But petitioners' actions in running this mental health institution were
plainly not beyond their authority, since state statutes gave them broad discretion to provide "adequate"
mental health services, Pa. Stat. Ann., Tit. 50,
§4201 (1) (Purdon 19
) • See, e.g., Larson v. Domestic
& Foreign Commerce Corp., 337 U. S. 682, 689-690 (1949)
(a "claim of error in the exercise of [delegated] power" cannot be the basis for suit).
(2) When Justice Stevens recirculates his broad argument that
the ultra vires doctrine bars all action contrary to state law,
your opinion could

take advantage of the fact that such a view

both is the logical extreme of the ultra vires doctrine and would
virtually eliminate sovereign immunity.

For example:

The dissent argues that any action that is arguably
contrary to a state statute is in fact ultra vires the
actor's official authority and not immune. The breadth
of this proposition is startling.
As the Court in
Larson noted, "It confuses the doctrine of sovereign
immunity with the requirement that a plaintiff state a
cause of action."
Id., at 692-693.
The first answer
to it is that the view was conclusively rejected by the
Court in Larson • . . .
While the dissent's view thus can draw no legitimate support from Larson, it is true that its broad
interpretation of the ultra vires doctrine does little
more than take the accepted rationale of that doctrine
to its logical extreme. The theory of that doctrine is
that a state official is stripped of his authority when
he acts outside the explicit bounds of his authority.
Justice Stevens' theory is that the actor is stripped
of his authority when he acts contrary to any arguable
statutory limitation on his discretion. While the dissent's result may be logical, in that it is difficult
to draw principled lines short of that end, that view
would virtually eliminate the constitutional doctrine

page 4.

of sovereign immunity.
It is a result from which the
Court in Larson wisely recoiled. We do so again today.
At bottom, the problem may be that the ultra vires doctrine is based fundamentally on the theory advanced in
Ex parte Young that, as we note below, is open to serious question after Edelman v. Jordan.
See infra page
For present purposes, we hold only that to the extent the doctrine is consistent with the analysis of
this opinion, it is a very narrow doctrine that will
allow suit only when the state officer is acting "without any authority whatever." Florida Dept. of State v.
Treasure Salvors, 458 u. S.
,
(1982) (opinion of
STEVENS, J.); accord id., at--- (WHITE, J., concurring
in judgment in part and dissenting in part) (test is
whether there is no "colorable basis for the exercise
of authority by state officials").
The cases the dissent relies on are not to the contrary •...

(3) Show the above to the Chief to see if he would think this
would go too far.
I do not see any costs in this approach.

Our reason for ex-

panding the ultra vires section of the opinion was the fear that
the Chief was concerned about our overruling many cases in this
area.

Merely questioning the doctrine overrules no cases, and it

is consistent with the the theory of the opinion as a whole.
his worries persist, we can resort to the original tack.

If

jen 10/18/83
MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
Pennhurst v. Halderman

Here is the revised version of the opinion in this case.

In

brief, the changes are as follows:
' Page 9 - Stylistic change.
Pages 11-12 - Some of the discussion of ultra vires moved
into text and the rationale for this exception suggested.
I have
also indicated that the theory of Young has been abandoned.
Page 14 n.l4 - We should not hold that jurisdiction will be
proper on remand.
Page 15 - Clarification.
Note that as far as I can recall
this will be the first majority opinion to call the theory of
Young a "fiction."
You used the term in dissent in Cory v.
White, 4 57 u. S. 8 5, 9 6 ( 19 8 2) •
Page 15 n. 15 - Responses to prior dissent deleted.
this is now on pp. 11-12.

Much of

Page 20 - Changes intended to make point more forcefully.
Page 20 n.l7 - Response to prior dissent deleted.
Page 21 A - Last few sentences of p.
think this placement is more logical.

22 moved to here.

I

Page 21 B - I have expanded this argument.
Page 22 -Moved top. 21, rider "A."
Pages 23-24 - Changes add the policy considerations contrary
to those resps advance~ Stylistic editing, also. Note 21 is in
rider. Notes 23 & 24 ~ere responses to the prior dissent.
I did not find any English case law that seemed appropriate
to insert at this stage.

,•f
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RIDER PP. 11-12

The Court has recognized two necessary exceptions to
this

general

apply

rule.

First,

sovereign

irnrnuni ty

does

not

in a suit against an official who allegedly acted

entirely

outside

Domestic

&

(1949) . 1 ~

his

Foreign
This

authority.

Commerce

ultra

vires

See,

Corp.,

e.g.,

337

exception

U.
is

common sense notion that an official on a

Larson

v.

682,

702

on

the

S.
based

frolic cannot

claim immunity, even when he acts for the benefit of the
state.
\,/

See

id.,

at

689

(ultra

vires

actions

Ol
purely personal sale of official's horne).
"(

are

like

The exception

is thus quite limited, governing only those situations in

1

~hile Larson involved the federal government's
sovereign immunity, and not the states', this Court's
cases recognize no distinction between the two doctrines.
See,
e.g., Florida Department of State v. Treasure
Salvors, Inc., 458 u. s. __, __, n. 21 (1982) (opinion
of STEVENS' J.)
(II I rI] t
cannot be doubted that the
question whether a particular suit is one against the
State, within the meaning of the Constitution, must depend
upon
the
same
principles
that determine whether
a
particular suit is one against the United States.'")
(quoting Tindal v. Wesley, 167 u. s. 204, 213 (1897)).

No. 81-2101 Pennhurst v. Halderman

which

a

government

authority.

See,

officer

e.g.,

of STEVENS, J.)

acts

Florida

Treasure Salvors, Inc., 458

2.

u. s.

without

any

official

of

State · v.

Department

__, - - (1982)

(opinion

(test is whether the official's conduct is

undertaken "without any authority whatever"):

id., at

(WHITE, J., concurring in judgment in part and dissenting
in part)
for

(test

is whether

there was no "colorable basis

the exercise of authority by state officials").

As

the Larson Court explained, "It is important to note that
in

such

impleading

cases

the

relief

the sovereign,

lack of delegated power.

can

be

granted,

only because of

without

the officer's

A claim of error in the exercise

of that power is therefore not sufficient."

337

u. s.,

at

689-690. 13
,.
exception clearly is
inapplicable
in this
case.
Pennsylvania statutes plainly provided the state
officers discretionary authority in operating Pennhurst
and the State's system of care for the mentally retarded.
See, e.g., Pa. Stat. Ann., Tit. 50, §4201(1), (4) (Purdon
19
) (state has duty to assure "adequate mental health
and mental retardation services for all" and shall assign
to state facilities "such duties for the care of the
mentally disabled, as the secretary shall prescribe"): cf.
§7102 (it is state policy to employ "least restrictions
consistent with adequate treatment").
The complaint
alleged only errors in the exercise of that authority.
Respondents suggest that the ultra vires exception is
Footnote continued on next page.
13 This
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The second well established exception to the general

in fact substantially broader than the quoted language
from Larson suggests, and includes wrongful administration
of state laws or official action in dereliction of state
law duties.
See Brief for Respondents at 33-35.
They
rely largely on language in several old cases, e.g.,
Poindexter v. Greenhow, 114 u. S. 270,
287
(1884);
Cunningham v. Macon & Brunswick R. Co., 109 u. s. 446, 452
(1883), to the effect that a state officer sued in tort
must show that his state authority was sufficient in law
to protect him.
We note first that respondent reads the language of
these cases too broadly.
It is largely dicta because the
federal courts had jurisdiction over nearly all these
cases under the well accepted exception to sovereign
immunity for unconstitutional conduct.
See infra at 1213. Moreover, although there are isolated exceptions, the
language cited generally refers to torts by individual
officers, which were considered presumptively ultra vires,
specifically distinguishing the case of errors in carrying
out discretionary duties placed on a government officer by
statute.
See, e.g., Cunningham, supra, at 453 (noting
that suit is barred where the statutory duty involves any
"element of discretion to be exercised by the officer");
Hopkins v. Clemson Agricultural College, 221 U. S. 6 36,
647 (1911) (College "was not acting in any governmental
capacity"); see also, e.g., Wells v. Roper, 246 u. S. 335-,
337-338 (1918) (" [T]he case does not fall into any of the
exceptions to the rule that the United States many not be
sued without its consent
It cannot successfully be
... denied that the duty of the Postmaster General ..• was
executive in character, not ministerial, and required an
exercise of official discretion."); Louisiana v. Jumel,
107 u. S. 711, 727-728 (1883) (court has no jurisdiction
"to supervise the conduct of all persons charged with any
official duty in respect to the levy, collection, and
disbursement of the tax in question" in order to ensure
that bonds were paid).
The short answer to respondents' contention, however,
is that it has been decisively repudiated by this Court's
Footnote continued on next page.
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bar

on

actions

against

state

officers

4.

is

that

a

suit

recent cases. In Larson, this Court squarely rejected the
proposition
that
state
officials
can
be
sued
for
constitutional actions within the scope of their delegated
authority.
As
noted
in text,
the Court expressly
reaffirmed that the ultra vires doctrine applies only to
actions completely beyond the officers' authority, not to
errors in exercising discretion.
See also id., at 695
("[W)e have heretofore rejected the argument that official
action is invalid if based on an incorrect decision as to
law or fact, if the officer making the decision was
empowered to do so.
Adams v. Nagle, 303 u. S. 532, 542
(1938). ");
Florida Department of
State v.
Treasure
Salvors, Inc., 458 u. s. __, ____ (1982) (opinion of
STEVENS, J.) (invoking Larson ultra vires analysis).
To
read Larson any other way twists its language and ignores
its fundamental thrust.
That the cases cited by respondents have lost any
vitality they may have had is shown by their recent
history.
Since 1949, many of them have not been cited by
this Court at all, e.g., Johnson v. Lankford, 245 u. S.
541 (1918); Scully v. Bird, 209 u. s. 481 (1908); Hopkins,
supra, and none has been cited for the proposition that
wrongful exercise of delegated authority can be ultra
vires.
We note further that an expansion of the ultra vires
doctrine would be unsound in principle.
As the Court . i~
Larson noted, "It
[would]
confus[e]
the doctrine ' of
sovereign immunity with the requirement that a plaintiff
state a cause of action." Id., at 692-693. In this case,
for example, the statutes under which petitioners acted
charged them with the broad duty to assure "adequate"
mental health services.
Pa. Stat. Ann., Tit. 50 §4101(1)
(Purdon 19 ) • They were also instructed to construct new
mental health facilities and to reduce the size of
Pennhurst to 1000.
1970 Pa. Laws No. 256.
To say that,
in
failing
to
provide
individualized,
presumptively
community-based
treatment
for
all
the
residents
of
Pennhurst
and
those
people
on
the
waiting
list,
petitioners were acting ultra vires their authority is to
Footnote continued on next page.
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((II

challenging

the

actions

not

is

constitutionality
one

against

of

the

u.

holding in Ex parte Young, 209

a

state

State.

official's

This

S. 123

was

the

(1908), in which

a federal court enjoined the Attorney General of the State
of Michigan from bringing suit to enforce a state statute
that

allegedly

Court held

violated

that

the

the

Fourteenth

This

Amendment.

Eleventh Amendment did not prohibit

issuance of this injunction.

The theory of the case was

that an unconstitutional enactment is "void" and therefore
does

not

"impart

responsibility
Id.,

States."
authorize

the

official or

to

to

[the

the

supreme

at

160.

action,

the

officer]

any

authority

Since

the

officer

was

immunity
of

State

representative character and

the

rule

permitting

suits

United

could

"stripped
[was]

to the consequences of his official conduct."
While

the

from

of

not
his

subjected

Ibid.

alleging

,.
conduct

contrary to "the supreme authority of the United States"
has survived, the theory of Young has not been provided an

deprive sovereign immunity of any substantive meaning
whatsoever.
Respondents
simply
disagreed
with
petitioners' interpretation of what "adequate" meant and
sought to have the federal court exercise the discretion
vested in state officials.

expansive interpretation.

u.

Thus, in Edelman v. Jordan, 415

S. 651 {1974), the Court held that a plaintiff suing a

state

official

and

alleging

a

violation

of

federal

law

could recover only prospective injunctive relief and not
the award of damages.

Under the theory of Young, such a

suit would not be one against the State since the federallaw

allegation

would

official authority.

strip

the

state

officer

of

his

Nevertheless, retroactive relief was

barred by the Eleventh Amendment.l 4

14.The theory of Young is the same as that sometimes
advanced for the proposition that an illegal act is per se
ultra vires: since a principal cannot validly authorize
illegal action, the state official alone will be held
responsible and the act will be treated as unauthorized.
The Court in Larson firmly rejected this notion:
"It has been said, in a very special sense,
that, as a matter of agency law, a principal may
never lawfully authorize the commission of a
,.
tort by his agent.
But that statement, in its
usual context, is only a way of saying that an
agent's liability for torts committed by him
cannot be avoided by pleading the direction or
authorization of his principal.
The agent is
himself liable whether or not he has been
authorized or even directed to commit the tort.
This,
of
course,
does
not mean
that
the
principal is not liable nor that the tortious
action may not be regarded as the action of the
principal." Larson, supra, at 694.
(

No. 81-2101 Pennhurst v. Halderman

The opinion in Larson noted that a similar argument had
been
advanced
in
an
effort
to
avoid
corporate
responsibility: since a corporation is not authorized to
act illegally, it cannot confer valid power to do so and
illegal actions of corporate agents are therefore beyond
their power.
The argument was "decisively rejected."
Id., at 694 & n. 16.

8.
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RIDER P. 15

But we declined to extend the fiction of Young to permit
retroactive

relief,

for

to

do

so

would

effectively

eliminate the constitutional immunity of the States.
at

665

(retroactive

relief

would

"'fall

afoul

!d.,

of

the

Eleventh Amendment if that basic constitutional provision
is

to

be

conceived

of

as

having

any

present

force'")

(quoting Rothstein v. Wyman, 467 F. 2d 226, 237 (CA2 1972)
(McGowan,
U.
the

s.

J.,

sitting by designation), cert. denied,

921 (1973)).

411

The opinion in Edelman recognized that

difference between

injunctions and money damages

is

not "that between day and night," because the former may
often have a greater impact on state treasuries than the
latter.

Id., at 667.

Implicit in the holding of Edelman
~

was the view that retroactive relief is of less importa~ce
in

ensuring

injunctions.

the

vindication

Thus,

of

federal

law

than

are

Edelman was an accommodation between

No. 81-2101 Pennhurst v. Halderman

9.

the interest defined in Young in ensuring the enforcement
of the Civil War Amendments and the interest articulated
in the Eleventh Amendment in maintaining the immunity of
the States.

No. 81-2101 Pennhurst v. Halderman
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Y'J/..

RIDER P. 20

In none of these cases, however, did the Court so much · as
mention

the

state-law
assumed

Eleventh

claim.

that once

federal-law

claim,

Amendment

Rather,

the

in

connection

Court

appears

with
to

have

jurisdiction was established over
the

doctrine

of

pendent

the

jurisdiction

would establish power to hear the state-law claims.

A..

the

..

Court \ d-i"d not address , whether that doctrine migh}

The

!1.. t

have 1\ a

different scope when applied to suits against the State.
This is illustrated by Greene ••••

,; ,
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RIDER "A" P. 21
These
question

cases

thus

before

did

not

"[W]hen

us.

directly

questions

confront

of

the

jurisdiction

have been passed on in prior decisions sub silentio, this
Court has never considered itself bound when a subsequent
case finally brings

the jurisdictional issue before us."
/'(

Hagans v.

Lavine,

S.

415 U.

528,

533,

n.

1

( 19 7 4) : ?' we

5

therefore view the question as an open one.
As noted, the implicit view of , th

these cases seems

to have been that once jurisdiction is established on the
basis

'"'

of

aRy

Amendment

federal

inquiry

is

question,
necessary

no
with

further

Eleventh

respect

to

other

claims raised in the case.

RIDER "B" P. 21 [!/,
Pendent

jurisdiction

expediency

and

is

a

judge-made

efficiency derived

from

doctrine

of

the general Art.

III language conferring power to hear all "cases" arising
under federal law or between diverse parties.

l'f Jt( Footnote

20.]

18"

is

the

same

as

the

See United

current

footnote

No. 81-2101 Pennhurst v. Halderman

Mine Workers v. Gibbs,

383 U. S.

12.

715, 725

(1966) .

Under

ordinary rules of construction, this general language must
give way to the far more specific command of the Eleventh
Amendment,

which

explicitly

excludes

power suits prosecuted against States.

from

the

judicial

The history of the

adoption and development of the Amendment, see supra, at
6-9, confirms that it is an independent limitation on all
exercises of Art.

III power:

"the entire

judicial power

granted by the Constitution does not embrace authority to
entertain suit brought by private parties against a State
without consent given," Ex parte State of New York No. 1,
256

u. s.

490, 497 (1921).
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RIDER P. 23

m<

It

may

be

that

applying

the

Eleventh

Amendment · to

pendent claims results in federal claims being brought in
state

court,

or

in bifurcation of claims.

uncommon in this area.
suit

for

That

is

not

Under Edelman v. Jordan, supra, a

money damages against

state officials,

whether

based on federal or state law, must be brought in state
court.

Challenges

under 42

u.s.c.

to the validity of state tax systems

§1983 also must be brought in state court.

Fair Assessment in Real Estate Assn. v. McNary, 454 U. S.
100 (1981).

Under the abstention doctrine, unclear issues

of state law commonly are

split off and referred to the

state courts.
Moreover,
based on

allowing

state

claims

against

law to be brought

in

state

the

federal courts

pol <'er "'

does

not

necessarily

convenience and

foster

fairness

the

officials
, ,

"judicial

econo~y,

to litigants," Gibbs, supra,

at

~

726,

that

'J--o--,v

i
-~

•

-supposed
'

t<D

uh derlie pendent

jurisdiction.

I

Firs-t, when a f~deral decision on state law is obtained,

c l''il.

the federal court's construction~ is n~ce sarily uncertain
and ephemeral.

Particularly in cases of ongoing oversight

of a state pr6gram such as this one
t_::d unfairness can result.

waste, inconvenience,

See, e.g., Burford v. Sun Oil
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Co.,

319

u. s.

315,

327

(1943)

14.

("Delay, misunderstanding

of local law, and needless conflict with the state

poli~y,

are the inevitable product of this double [i.e., federal/ state]

system of review") • / But in many cases, waste and

delay may occur long before any federal decision of state
law

is obtained.

For

example,

cons ide rat ions of comity

have been said to have special force when relief is sought
on state-law grounds.
Hamill,

288

U.

s.

52,

See Gibbs, supra, at 726: Hawks v.
61

(1933)

("Reluctance

there has

been to use the process of federal courts in restraint of
state

officials

though

the

rights

asserted

by

the

complainants be strictly federal in origin. There must be
reluctance even greater when the rights are strictly local
.•.• ")

(citations omitted).

As

a

result,

dismissals on

the basis of comity can be expected to be common in such
suits,

causing

unusual

uncertainty,

waste,

and

~

"dll

delay.

~' Petitioners in this case, for example, contend that
the policy considerations advanced by respondents are
outweighed by considerations of comity, arguing that the
Court of Appeals "has authorized a severe intrusion on the
right of state officials to run their own programs, basing
that intrusion on nothing more than its view of state
law."
Brief
for
Petitioners 9.
In
light of our
disposition of this case, we need not balance these
competing considerations.
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I Another

15.

source of delay in such cases is abstention, which

may be called for when state law is unclear.
v.

Bullitt,

377

u.

S.

360,

378-379

See

(1964)

Bagg~tt

{"abstention

operates to require piecemeal adjudication in many courts,
thereby delaying

ultimate adjud i.cation on the merits for

an undue length of time")
Regardless
however,
such

the

of

{citations omitted). 1

these

answer

to

considerations

of

countervailing
respondents'
policy

can

policy

concerns,

assertions
not

is

that

override

the

constitutional limitation on the authority of the federal
judiciary

to

adjudicate

Missouri v. Fiske,
convenience

open

290

suits

u.

no

against

a

State.

See

S, at 25-26 {"Considerations of
avenue

of

escape

from

the

[Amendment's] restriction") . ~;L That a litigant's choice of
forum is reduced "has long been understood to be a part of
the

tension

inherent

in

our

system

of

-

Employees v. Missouri Public Health & Welfare Dept.,

u.

s.

279,

298

{1973)

{MARSHALL,

J.,

,

federalis~."

concurring

result) .

~~ [Footnote 22 is the same as current footnote 22.]

411
in

jen 10/19/83
MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
No. 81-2101 Pennhurst v. Halderman

I apologize for troubling you with more paper, but I continue
to doubt whether it is wise for the opinion in this case to endorse the ultra vires doctrine, as the revised draft opinion now
does.

Justice Rehnquist's suggestion that the doctrine be elimi-

nated

is attractive.

specifically
justify.

to

At the least,

reinforce

it does seem inappropriate

a concept

This memorandum fleshes

that we

find

difficult

out the approach

I

to

suggested

yesterday.
As I said, it is hard to find any rationale for the doctrine
under

the

logic of

the Pennhurst opinion.

As

the opinion now

stands, it calls the use of ultra vires doctrine in Young a "fiction," and declines to extend it to the logical extreme to which
Justice Stevens takes it.
is

that

an

action

against the state,
ment,

if

the

Under the opinion, the "general rule"

against

a

state

officer

is

in

effect

one

and therefore barred by the Eleventh Amend- -;

relief

sought

would

operate

against

the

latter.

This alone would seem to be a sufficient test of whether a suit
is "against one of the United States" within the meaning of the
Amendment.

The ultra vires doctrine looks to the quite different

question of whether the officer was acting with valid authority.
But

if

the

relief

would

run

against

the

state,

state have the the benefit of its immunity?

shouldn't

the

More important, it

is virtually impossible to draw either a clear or a principled
line

between

actions

that

are

merely

contrary

to

state

law--

~

page 2.

including abuse of discretion--and actions that are "completely"
outside the officer's authority and so ultra vires.

This will be

the focus of much Eleventh Amendment litigation in the years to
come.
Eliminating the ultra vires doctrine would, however, require
extensive damage to the Court's precedents.

It is not the early

cases that Justice Stevens relies on that are of concern--like
Young, nearly all of them are in fact cases alleging violations
of

the Constitution.

They invoke ultra vires language for

the

same reason that Young did, and it is a fiction we reject in the
opinion.

Those

that

do not

fall

into this category are--with

perhaps two exceptions--cases alleging torts, not statutory violations, and Larson specifically overruled them.
cult

is

joined

distinguishing
the

majority).

Treasure
Moreover,

Salvors
the

have to be altered if not discarded.

(in

analysis

What is diffiwhich
in

the

Chief

Larson would

(Justice Rehnquist says the

doctrine "appears to be a necessary tool of analysis" in the area
of sovereign immunity but not in the area of the Eleventh Amend- ; ;
ment, but I cannot see what he means.
have been treated the same.

The two areas historically

While federalism may in some cases

make a difference, it is hard to see how the ultra vires doctrine
should apply in one case and not the other.)

I therefore doubt

that the Chief would join an outright rejection of the doctrine.
Thankfully, there is no need or warrant in the present opinion to eliminate the doctrine.

It might, however, be questioned.

Justice Stevens' dissent may serve us in this regard.
the following course:

I suggest

page 3.

(1)

Initially,

the opinion should make as little mention as

possible of the ultra vires doctrine.
one

of

their

primary

should be answered.

arguments

in

Since respondents do cast
terms

of

the

doctrine,

it

E.g.:

Respondents suggest that petitioners' action was
ultra vires their authority, and therefore should not
be considered to be action against the state for purposes of the Eleventh Amendment.
But petitioners' actions in running this mental health institution were
plainly not beyond their authority, since state statutes gave them broad discretion to provide "adequate"
mental health services, Pa. Stat. Ann., Tit. 50,
§4201(1) (Purdon 19
) • See, e.g., Larson v. Domestic
& Foreign Commerce Corp., 337 u. S. 682, 689-690 (1949)
(a "claim of error in the exercise of rdelegated] power" cannot be the basis for suit).
(2) When Justice Stevens recirculates his broad argument that
the ultra vires doctrine bars all action contrary to state law,
your opinion could

take advantage of the fact that such a view

both is the logical extreme of the ultra vires doctrine and would
virtually eliminate sovereign immunity.

For example:

The dissent argues that any action that is arguably
contrary to a state statute is in fact ultra vires the
actor's official authority and not immune. The breadth
of this proposition is startling.
As the Court in
Larson noted, "It confuses the doctrine of sovereign
immunity with the requirement that a plaintiff state a
cause of action."
Id., at 692-693.
The first answer
to it is that the view was conclusively rejected by the
Court in Larson. • ••
While the dissent's view thus can draw no legitimate support from Larson, it is true that its broad
interpretation of the ultra vires doctrine does little
more than take the accepted rationale of that doctrine
to its logical extreme. The theory of that doctrine is
that a state official is stripped of his authority when
he acts outside the explicit bounds of his authority.
Justice Stevens' theory is that the actor is stripped
of his authority when he acts contrary to any arguable
statutory limitation on his discretion. While the dissent's result may be logical, in that it is difficult
to draw principled lines short of that end, that view
would virtually eliminate the constitutional doctrine

,

page 4.

of sovereign immunity.
It is a result from which the
Court in Larson wisely recoiled. We do so again today.
At bottom, the problem may be that the ultra vires doctrine is based fundamentally on the theory advanced in
Ex parte Young that, as we note below, is open to serious question after Edelman v. Jordan.
For present purposes, we hold only that to the extent the doctrine is consistent with the analysis of
this opinion, it is a very narrow doctrine that will
allow suit only when the state officer is acting "without any authority whatever." Florida Dept. of State v.
Treasure Salvors, 458 u. s.
,
(1982) (opinion of
STEVENS, J.); accord id., a t - - (WHITE, J., concurring
in judgment in part and dissenting in part) (test is
whether there is no "colorable basis for the exercise
of authority by state officials").
The cases the dissent relies on are not to the contrary ....
(3) Show the above to the Chief to see if he would think this
would go too far.
I do not see any costs in this approach.

Our reason for ex-

panding the ultra vires section of the opinion was the fear that
the Chief was concerned about our overruling many cases in this
area.

Merely questioning the doctrine overrules no cases, and it

is consistent with the the theory of the opinion as a whole.
his worries persist, we can resort to the original tack.

If
,

J uf\J
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MEMORANDUM TO JUSTICE POWELL
From:
Re:

Ot..AFr

' o /zo

Joe
No. 81-2101 Pennhurst v. Halderman

Here is a second revised draft of the opinion in this case.
; ,. tl..(. f';,.~t-1.- ,,.;.. ;11',

The new changes are marked

in blue.

+J.tA..r

(Changes,., you have already

seen are marked in red.)
Page 10 n.ll
of resps' ultra
approval of the
that we question

- This is an expanded version of the discussion
vires argument.
I have tried to show as little
doctrine as possible without tipping our hand
it.

Page 11-12 - The discussion of the ultra vires doctrine has
been dele ted. Ft)~t.,. .f,,p..H! /'-( ·t~ t-1.. t {;r>+ .-e..vt~(<M (.,..t,,.< h Ye. ,..,H t4- ..., ...J..vrA"' ce r-l,q_ ..... 34' "'"'1"
""ril'h"l{

6-r

1-~t ..,)tw.. ,;...-eJ do c.+v;""') !,._. .._b. I.UA-. ~ .

Page 19 - I have not changed your revision of these two sentences.
I also agree that former footnote 16 can go.
Page 20 B - I have divided the first sentence of your revision into two sentences.
Page 21 A

This merely implements your comments in the mar-

gin.
Page 21 B - The cite to Hagans is new, per your suggestion.
Page 23 - I have put all the countervailing policy considerations into a footnote (n. 17).
The first point about federal , "
intrusion, while valid, is not so strong or convincing as to mer-·
it the attention that placement in text produces.
I have edited
your changes here slightly.
The other considerations have been
condensed into a single sentence at the end of the note.
Former
footnote 21 re comity has been deleted.
Attached
sion.

for

reference are

the

riders

from the first

revi-

,.

/,.,
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MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
David's revisions of the opinion in Pennhurst v. Halderman

David has made a number of editorial suggestions.
important change

is

intended to bring

the opinion's

Edelman closer to the actual language of that case.

The most
reading of

We have dis-

cussed the changes and here is what we have come up with:

~age

4 n.

3 -

The contempt order was not against Pennsylva-

nia.

~age 11 - The relief in Edelman was not money damages, but an
equitable injunction for retroactive monetary relief.
This
change actually makes the argument in the opinion stronger.
Pages 14-15 - The opinion in Edelman does not really bear
this paragraph's reading of it.
It does not say that injunctions
may have a greater impact than money damages on state treasuries-in fact a footnote specifically rebuts the dissent's statement
to that effect--and it does not necessarily suggest that retroactive relief is of less importance in ensuring the vindication of
federal rights than is prospective relief.
What the opinion in
Edelman actually argues is that monetary relief is generally more
of an intrusion on state sovereignty than prospective relief.
What the Edelman opinion safely can be cited for is the proposition that the Court drew a balance between the need to vindicate federal law and the state's immunity.
It was not that the
federal interest was any less but that the state interest in im- ~
munity was generally greater.
David thought that the paragraph
in the last Term's draft--altered to eliminate the suggestion
that retroactive relief is unnecessary to enforce federal law-adequately stated that Edelman involved an accommodation of the
various interests involved.
I agree that the original language,
with a new first sentence, will be satisfactory.
Therefore, we
recommend the indicated rider.

~ Page 18 - David thought that this argument added nothing to
the very strong surrounding arguments, and that the maxim of construction cited here does ot apply well to the two constitutional provisions in question.
I agree that his rewrite is an im7ment.
Pages 19-20 - Same change as on page 11.
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JUSTICE JOHN PAUL STEVENS

October 17, 1983

Re:

81-2101 - Pennhurst State School &
Hospital v. Halderman

Dear Lewis:
You and I may have different recollections of the
conference discussion of this case following the
reargument. It was my understanding that the final
assignment of the majority opinion was contingent upon
the circulation of a memorandum by the Chief Justice
setting forth a more narrow analysis of the case than
was contained in any of the dra~ts that circulated last
spring. Had it not been for that understanding, I
would have followed the customary procedure of waiting
for the author of the majority to circulate the first
draft.
I am disappointed that you did not find my
memorandum convincing, but I continue to hope that the
doctrine of stare decisis will have some influence on
one or more of the adherents to your ground-breaking
position.

Justice Powell
Copies to the Conference
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.JUSTICE .JOHN PAUL STEVENS

October 27, 1983

Re:

81-2101 - Pennhurst State School and

Hospital v. Halderman
Dear Lewis:
Instead of simply writing the customary letter
indicating that I will be circulating a dissent in due
course, I think it may be constructive if I promptly
make three observations about the opinion you
circulated this morning.
In my letter of October 6, 1983, addressed to the
Chief Justice, I quoted the paragraph from Larson that
makes it clear that the conduct of a state agent may be
ultra vires either because it exceeds the limits of his
authority or because he has acted in a way that has
been prohibited by the sovereign. I note that in your
footnote 11 on page 11 of the opinion you circulated
today, you quote the portion of Larson that refers to
the first type of ultra vires conduct but you ignore
the second. It is, of course, the second type that is
relevant here.
In my memorandum circulated on October 14, 1983, I
rather laboriously explained that Ex parte Young was
merely an application of the long-settled doctrine that
an illegal act of a state official is not protected by
the doctrine of sovereign immunity.
(This same point
is made much more succinctly by the Solicitor General
at page 23 of his brief.) I note that your circulation
omits the quotation from Ex parte Young that appeared
on page 12 of your draft of June 22, 1983: in that
quotation the Court had used this sentence to explain
the basis of its decision:
"It is simply an illegal act upon the part of a
state official in attempting by the use of the

-2-

name of the State to enforce a legislative
enactment which is void because unconstitutional."
The Solicitor General correctly perceived the
importance of that sentence when he wrote at p. 23 of
his brief that"··· this Court has no power to create
any exception to a constitutional bar to federal court
jurisdiction •••• Ex parte Young rests instead on
recognition that the Eleventh Amendment simply does not
apply to suits seeking to restrain illegal acts by
state officials--whether those acts are illegal because
they violate the Constitution, as in Young, or federal
or state law."
Although your letter of October 17, 1983, led me
to expect a response to my general argument, I gather
that you have instead decided to stand on your earlier
draft. In all events, I will elaborate on these
comments as soon as I can get back into the case.
Respectfully,

1vL
'I

Justice Powell
Copies to the Conference

.

