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MEMORANDUM TO JUSTICE POWELL
From:
Re:

Joe
Justice Stevens' latest changes to his dissent in Pennhurst

I think that your opinion requires very little modification
in the light of the third draft of the dissent.

The opinion al-

ready contains answers to much that the dissent now says.
follows

What

is a brief explanation of the suggested changes I have

made in the attached copy of the opinion, followed by an explanation of why in my view other changes in the dissent do not need
responses.
LFP OPINION:
There are purely technical changes on ~ 15, 16, 18-24, and
27. As to the change on page 15, note tha~PS no longer claims
the Court "overrules" 28 cases.
(This change was one of the unmarked ones.)
Later, however, he has left in language that some
cases are "overruled." See p. 41, n. ~ may be an oversight.
(..5 rk(.J.,·rs'_:])
page 11 fn--I think "which" is correct here.
17 fn--I found some additional governmental sources.
18 fn--JPS' s discussion of South Carolina v. Wesley on p.
25, n. 33 of his dissent is an erroneous, but not utterly impossible, reading of the case.
This is to clarify our view of the
case.
~,

19 n. 19-~JPS no longer mentions Noble v. Union River Logso this cite must be moved.
19 n. 20--The parenthetical to Larson needed strengthening.

-----

21 fn--The new sentence is to respond to one new place where
JPS goes too far.
~
25--In the footnote on page 21 of the dissent (which begins
on p. 20), JPS now explicitly rejects the federalism basis of the
Eleventh Amendment.
Thus, I have added this cite. My only concern is that the cite may actually weaken the foregoing statement
by-rmplying that JPS only rejects federalism in one small place.
Actually, his entire approach does so.

page 2.

27 fn--One of JPS's unmarked changes deleted his assertion
that the briefs discussed the Eleventh Amendment in connection
with the state-law claims. Compare p. 12, n.l4 in the 1st and 3d
drafts of the dissent. I have rewritten and condensed this footnote to take account of this change.
JPS DISSENT-j page 5 n. 4--This is mere rhetoric and adds nothing new.
Our
~ affirmative support is Larson and Edelman, which are already discussed in your opinion.

~

7 n. ?--Answered on p. 21 of your opinion.

8 fn--The language of Clemson may "deal with" more than unconstitutional conduct, but the holding does not. We l)a~
e already said this on p. 20 of your opinion. ~- tt)t2_~ •t
.
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10 fn--As to Martin, once again the language supports JPS;m, c.
q
' g:1
1
the holding does not. "M<
'T"oott-utt :.:...1.w .
JPS makes a v~r:t_ ~og_p~i!lt about the cases seeking damages
rJ
against the indiV17fiiat- -of:f1cer.
He says an award of damages
'Q... ,
against state officials has the same coercive effect as injunc~ .
tive relief against them. We claim that individual damage ac~
·
tions are not touched by our holding. See LFP op. at 19, n. 20.
~
I think the only answer is that injunctive relief interferes to a
'
greater extent with state sovereignty because it commands affirm"
ative official action--i.e., the relief is more clearly against
~
the State. This answer-rs-already hinted at in note 20 of your
~
op1n1on in discussing Belknap (injunctive relief "run[s) more
\\"'
directly against the State"} • It is not a terribly strong an~
swer, so I think we should not make it any more explicit.
As for JPS's discussion of O'Connor, I do not understand what
he is getting at, and I presume no one else will either.

'i

13--This simply summarizes JPS's view of the cases; our answer is on pp. 20 et seq.
~.A<..~~ ._&Mo.~
13-14--This paragraph is based on a mischaracter ization of
our discussion of the DC's good faith findings. We use them not
~
for their technical, legal content, but simply to illustrate how
far JPS's view has strayed from reality. A footnote to this ef~~
feet might be added to page 16 or 17 of your opinion, but I am
r.~
inclined to think it's not worth it. The point of the discussion
'.~ is clear enough as it is, and a footnote would only emphasize
~~ JPS's rather collateral point.
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21 fn--This
thesis.
~.,.
.
22 f n-- Th 1s

~~

addition broadly attacks the m~jori~~ :s _ge ~e; ~l~'- --~
~ -x. z 1
.e.a.-bt- ~ ~~. a f a1r,
.
b u t t r1v1a
. . 1 , cr1't'1c1sm.
.
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24 fn--Discussed re p. 10 above.
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25 fn--I think

thi~~lain

misreading of

page 3.

~-

~opinion,cut the point is not..\"orth arguing over.

z
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33 fn-- e answer to JPS' s point that Larson cited these
cases with approval and only overruled Goltra, is that the Court
in Malone v. Bowdoin said that these other cases were also rejected. This answer is already in your opinion in two places, p.
20, n. 20, and p. 23, n. 25.

Having read through nearly all of JPS's dissent again, I am
It is now forty-one pages long!
'·

\

'

' RIDER p. 27, n. 27--

The case was argued in the same way.

The Eleventh Amendment

argument in the briefs is confined to the federal constitutional
claims.

See, e.g., Brief for Louisville & N. R. Co., Louisville

& N. R. Co. v. Greene 15-38 (jurisdiction over federal claims);

id., at 38-39 (pendent jurisdiction over state claims).

Indeed,

the State's brief somewhat curiously closes with a concession
that the federal courts had jurisdiction.

Brief for State Board

and Officers, Louisville & N. R. Co. v. Greene 139; see Reply
Brief,

Louisvill~

concession).

l

& N. R. Co. v. Greene 2 (pointing out

Thus, while the State's position on the Court's

jurisdiction over the federal claims is somewhat unclear, the
State never argued that there might not be jurisdiction over the
local-law claims if the Court found jurisdiction over the federal
questions in the case.

' RIDER p. 19, n. 20--
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ASimilarly, the Court in Larson specifically distinguished between
cases seeking money damages against the individual officer in
tort, and those seeking injunctive relief against the officer in
his official capacity.

It held that the latter sought relief

against the sovereign, while the former might not.

337

u.s.,

at

687-688, and nn. 7, 8. [:Thus, the dissent's view that damages
against the individual officer and injunctive relief run equally
against the State, post, at 10, n. 10, reaches a question that we
need not and do not

decide~

' RIDER p. 17, new footnote (to be numbered 17)--

The dissent appears to be confused about our argument here.
See~,

at 13-14.

It is of course true, as the dissent says,

that the finding below that petitioners acted in good faith and
therefore were immune from damages does not affect whether an
injunction might be issued against them by a court possessed of
jurisdiction.

The point is that the courts below did not have

jurisdiction because the relief ordered so plainly ran against
the State.

No one questions that the petitioners in operating

Pennhurst were acting in their official capacity.

Nor can it be

questioned that the judgments under review commanded action that
could be taken by petitioners only in their official capacity-and, of course, only if the State provided the necessary funding.
It is evident that the dissent would vest in federal courts
authority, acting solely under state law, to ignore the
sovereignty of the States that the Eleventh Amendment was adopted
to protect.

Article III confers no jurisdiction on this Court to
A~IL"'c.t. -e..ll\t-

strip an explicit(Articlj of the Constitution of its substantive
meaning.
Contrary to the dissent's view, see post, at 21, n. 27, an
injunction based on federal law stands on very different footing,
particularly in light of the Civil War Amendments.

As we have

explained, in such cases this Court is vested with the
constitutional duty to vindicate "the supreme authority of the
United States," Young, 209

u.s.,

at 160.

There is no

corresponding mandate to enforce state law.

?
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MEMORANDUM
DATE:

TO:

Joe

FROM:

Lewis F. Powell, Jr.

Jan. 13, 1984

Pennhurst
The changes you suggest in our opinion, in response to the third draft of JPS's dissent, look fine to me.
I have made a couple of minor language changes.
The textual additions made by JPS on p. 13-14, as
you suggest, merits some response.

He states that we "con-

fuse two distinct concepts", and that "good faith immunity
from damages liability is irrelevant to the availability of
injunctive relief".

(p. 14)

opinion, that "confuses •

.

It is the dissent, not our

. distinct

concepts".

I suppose it is true that whether the officials
acted in "good faith" is immaterial, so long as they acted
within the scope of their authority.

They most certainly

did in this case, as there is no charge that they acted in
individual capacities.

They were operating, as we have

said, a major state institution even if operating it badly
for the reasons we stated.

And the injunctive relief at

issue is not against the individuals: it is against the
state itself.

Relief - whether damages or injunctive -

against the individuals would accomplish nothing.

Thus, in

the end, JPS's additional language on p. 12-13 makes sense
only in the absence of the Eleventh Amendment.

As we have

said, JPS would read the Eleventh Amendment out of the Con-

2.

stitution whenever it could be argued - with or without reason - that state officials had failed to do their duty correctly in the performance of their official responsibilities.
Although we have said all of this, I do think it
would be well to reply specifically to the new language on
p. 13-14 in a footnote.

Perhaps the note could say that

this argument by the dissent emphasizes its basic - though
often unarticulated - theme that the Eleventh Amendment already is moribund and we should give it the coup-de-grace.
We could conclude by emphasizing that nothing in Article III
confers on us authority to strip an explicit Article of the
Constitution of its substantive meaning.

Indeed, our sworn

duty is to "obey and sustain the Constitution of the United
States".

(Joe, I don't think this is precisely the oath but

I have it).

As you suggest, note 27 (p. 20-21) does attack our ; ,
general thesis, and on its face it is at least a strong debating point.
it.

Also, some of JPS's cases probably support

Yet, the only way that Young itself can be reconciled
,s

4L

,

with the Eleventh Amendment only because a state cannot authorize its officers to violate the "supreme authority of
the United States".

It may be true that the impact of a

Young injunction for the violation of the federal Constitution can be as severe on the state as that of an injunction
based on a violation of state law, but Article III confers

3.

jurisdiction on federal courts to enforce federal law.
There is no corresponding authority to enforce state law in
the face of the Eleventh Amendment.

This is a jurisdiction-

al case.

John relies a good deal on English law.

I have

not paid a great deal of attention to this as I think it
basically irrelevant.

I do note his point - see n. 21, for

example - that English law permitted suits against the
King's officers because the King himself was immune.

We

agree that if state officials commit torts, for example,
they may be sued pesonally.

we have said this somewhere.

At 11:00 p.m. in the evening (with interruptions from the
Chief and others about the Hutchins capital case) , I have
not checked to see what we did say about personal suits.
I do not understand your reference to footnote 24
that is a "string cite" of 19th Century cases.

* * *
Although this memo is longer than it would be if I
were not a bit tired, I am not suggesting substantial additions.

It does seem to me that we do have a couple of op-

portunities to make rather telling answers to arguments that
have a good deal of superficial merit.

L.F.P., Jr.
ss

..

jen 01/13/84
MEMORANDUM TO JUSTICE POWELL
From:

Joe

Re:

2d draft of our response to JPS's 3d draft in Pennhurst
( o. il« clul)

With regard to your memorandum of January
1.

1~:

I have added a single footnote on page 17 of your opinion

that is meant to respond both to the textual addition on pp. 1314 of the dissent and to the additions to JPS's note 27
21).

With respect to the answer to pp. 13-14,

(pp. 20-

I am not sure I

have fully understood what you were getting at in your comments.
See what you think.

Also,

I have purposefully avoided the word

"moribund" since we use it again on page 23.

Finally, from what

I can tell, the oath that you took in taking this job is codified
at 28

u.s.c.

tution.
With

§453.

I have quoted its only mention of the Consti-

Is there another oath that I did not find?
regard

to

the

answer

to

note

27,

I

have

tracked your language with one important exception.

essentially
I am reluc-

tant to speak of the precise mechanics of how it is that a Young
injunction does not violate the Eleventh Amendment.

As you say,

Young was justified on the theory that a State cannot authorize
its

officers

States."

to

violate

the

"supreme

authority

of

the

United

But we have taken great pains to show that this theory-

-that if a State cannot (or did not) authorize something then the
individual officer is acting on his own and is not protected by
the

State's

immunity--is

no

longer

called the theory a "fiction."
ing

whether

sovereign

immunity

viable.

In

fact

we

have

The only real question in decidapplies

is

whether

the

relief

page 2.

sought runs against the State.

Young

is an except ion to that

general rule, based on the Civil War Amendments and overriding
necessity.

Therefore,

I

have

not

mentioned

the

authority-

stripping theory of Young.
2.

As you say, we have not foreclosed suits (for money dam-

ages)

against state officials who commit torts.

opinion (p. 19)

Note 20 of our

reserves the question of whether such suits are

barred by sovereign immunity.

Whether such suits will be permit-

ted after Pennhurst will depend on whether the relief is deemed
to run against the State.

JPS argues that damages against the

individual officer have the same effect on the State as an injunction against that officer· (notes 10

&

32)

~

In fact, this may

be so, but it is a question your opinion can leave for another
day.

Note 20 does so.

I have added a rider to make note 20 more

explicit, and to take the opportunity to rebut one of JPS's new
arguments.
3.

On page 13 of

the dissent,

you asked whether CA3 had

held, as JPS says, that petitioners had "no discretion whatsoever
to disregard their duties."

I take JPS' s comment as merely a

rhetorical way of saying that CA3 found petitioners not to have
complied with their state-law duties under In re Schmidt.

I can-

not think of any snappy reply.
4.

I have rewritten the last sentence of the rider on page

27 of your opinion to make it clearer (I hope).
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PENNHURST STATE SCHOOL & HOSPITAL v. HALDERMANc1stiee O' Connor
Fr::u.n : Jus t ice ·Brennan

No. 81-2101

Circulated,~

JIAIN

Reo1rou1a.ted:: _ _ _ _ _ _~ ,,

JUSTICE BRENNAN, dissenting.

I fully agree with JUSTICE STEVENS' dissent.

Nevertheless,

I write separately to explain that in view of my continued belief
that the Eleventh Amendment "bars federal court suits against
States only by citizens of other States," Yeomans v. Kentucky,
423 U.S. 983,984 (1975)

(BRENNAN, J., dissenting), I would hold

that petitioners are not entitled to invoke the protections of
that Amendment in this federal court suit by citizens of
Pennsylvania.

See Employees v. Missouri Public Health & Welfare

Dept. , 411 U.S. 279, 298

( 1973)

(BRENNAN, J. , dissenting) •

In my

view, Hans v. Louisiana, 134 U.S. 1 (1890), upon which the Court
today relies, ante, at 7, recognized that the Eleventh Amendment,
by its terms, erects a limited constitutional barrier prohibiting
suits against States by citizens of another State1 the decision,
however, "accords to nonconsenting States only a
nonconstitutional immunity from suit by its own citizens."
Employees v. Missouri Public Health & Welfare Dept., supra, at
313

(BRENNAN, J., dissenting)

3 1984

(emphasis added).

To the extent

that such nonconstitutional sovereign immunity may apply to
petitioners, I agree with JUSTICE STEVENS that since petitioners'
conduct was prohibited by state
immunity do not extend to them.

l~w,

the protections of sovereign

To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
t.J.astlce Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor
From:

Justice Brennan
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1st DRAFT
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SUPREME COURT OF mE UNITED STATES
No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL, ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[January-, 1984]

JUSTICE BRENNAN, dissenting.
I fully agree with JUSTICE STEVENS' dissent. Nevertheless, I write separately to explain that in view of my continued belief that the Eleventh Amendment "bars federal court
suits against States only by citizens of other States," Yeomans v. Kentucky, 423 U. S. 983, 984 (1975) (BRENNAN, J.,
dissenting), I would hold that petitioners are not entitled to
invoke the protections of that Amendment in this federal
court suit by citizens of Pennsylvania. See Employees v.
Missouri Public Health & Welfare Dept., 411 U. S. 279, 298
(1973) (BRENNAN, J., dissenting). In my view, Hans v.
Louisiana, 134 U. S. 1 (1890), upon which the Court today
relies, ante, at 7, recognized that the Eleventh Amendment,
by its terms, erects a limited constitutional barrier prohibiting suits against States by citizens of another State; the decision, however, "accords to nonconsenting States only a nonconstitutional immunity from suit by its own citizens."
Employees v. Missouri Public Health & Welfare Dept.,
supra, at 313 (BRENNAN, J., dissenting) (emphasis added).
To the extent that such nonconstitutional sovereign immunity may apply to petitioners, I agree with JUSTICE STEVENS
that since petitioners' conduct was prohibited by state law,
the protections of sovereign immunity do not extend to them.

To: The Chief Justice
Justice White
Justice Marshall
Justice Blackmun
-.histice Powell
Justice Rehnquist
Justice Stevens
Justice O'Connor
From:

Justice Brennan

Circulated: _ _ _ _ _ _ _ _ __
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES
No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL, ET AL.,
PETITIONERS v. TERRI LEE HALDERMAN ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[January-, 1984]

JUSTICE BRENNAN, dissenting.
I fully agree with JUSTICE STEVENS' dissent. N evertheless, I write separately to explain that in view of my continued belief that the Eleventh Amendment "bars federal court
suits against States only by citizens of other States," Yeomans v. Kentucky, 423 U. S. 983, 984 (1975) (BRENNAN, J.,
dissenting), I would hold that petitioners are not entitled to
invoke the protections of that Amendment in this federal
court suit by citizens of Pennsylvania. See Employees v.
Missouri Public Health & Welfare Dept., 411 U. S. 279, 298
(1973) (BRENNAN, J., dissenting); Edelman v. Jordan, 415
U. S. 651, 697 (1974) (BRENNAN, J., dissenting). In my
view, Hans v. Louisiana, 134 U. S. 1 (1890), upon which the
Court today relies, ante, at 7, recognized that the Eleventh
Amendment, by its terms, erects a limited constitutional barrier prohibiting suits against States by citizens of another
State; the decision, however, "accords to nonconsenting
States only a nonconstitutional immunity from suit by its
own citizens." Employees v. Missouri Public Health & Welfare Dept., supra, at 313 (BRENNAN, J., dissenting) (emphasis
e .
r scholarly discussions supporting this view,
s e Gibbons, T e Eleventh Amendment and State Sovereign
munit :
Reinterpretation, 83 Colum. L. Rev. 1889,
18
94 (1983); Field, The Eleventh Amendment and
Other Sovereign Immunity Doctrines: Part One, 126 U. Pa.
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Justice White
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Justice Rehnquist
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U. S. 651, 697 (1974) (BRENNAN, J., dissenting). In my
view, Hans v. Louisiana, 134 U. S. 1 (1890), upon which the
Court today relies, ante, at 7, recognized that the Eleventh
Amendment, by its terms, erects a limited constitutional barrier prohibiting suits against States by citizens of another
State; the decision, however, "accords to nonconsenting
States only a nonconstitutional immunity from suit by its
own citizens." Employees v. Missouri Public Health & Welfare Dept., supra, at 313 (BRENNAN, J., dissenting) (emphasis
e .
r scholarly discussions supporting this view,
s e Gibbons, T e Eleventh Amendment and State Sovereign
munit ·
Reinterpretation, 83 Colum. L. Rev. 1889,
18
94 (1983); Field, The Eleventh Amendment and
Other Sovereign Immunity Doctrines: Part One, 126 U. Pa.

. ....

81-2101-DISSENT
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PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

L. Rev. 515, 538-540 and n. 88 (1978). To the extent that
such nonconstitutional sovereign immunity may apply to petitioners, I agree with JUSTICE STEVENS that since petitioners' conduct was prohibited by state law, the protections of
sovereign immunity do not extend to them.
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SUPREME COURT OF THE UNITED STATES
Syllabus

PENNHURST STATE SCHOOL AND HOSPITAL ET AL.
v. HALDERMAN ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT
No. 81-2101.

Argued February 22, 1983-Reargued October 3, 1983Decided January - - , 1984

Respondent Halderman, a resident of petitioner Pennhurst State School
and Hospital, a Pennsylvania institution for the care of the mentally retarded, brought a class action in Federal District Court against
Pennhurst and various state and county officials (also petitioners). It
was alleged that conditions at Pennhurst violated various federal constitutional and statutory rights of the class members as well as their
rights under the Pennsylvania Mental Health and Mental Retardation
Act of 1966 (MH/MR Act). Ultimately, the District Court awarded injunctive relief based in part on the MH/MR Act, which was held to provide a right to adequate habilitation. The Court of Appeals affirmed,
holding that the MH/MR Act required the State to adopt the "least restrictive environment" approach for the care of the mentally retarded,
and rejecting petitioners' argument that the Eleventh Amendment
barred a federal court from considering this pendent state-law claim.
The court reasoned that since that Amendment did not bar a federal
court from granting prospective injunctive relief against state officials on
the basis of federal claims, citing Ex parte Young, 209 U. S. 123, the
same result obtained with respect to a pendent state-law claim.
H eld: The Eleventh Amendment prohibited the District Court from ordering state officials to conform their conduct to state law. Pp. 6-33.
(a) The principle of sovereign immunity is a constitutional limitation
on the federal judicial power established in Art. III of the Constitution.
The Eleventh Amendment bars a suit against state officials when the
State is the real, substantial party in interest, regardless of whether the
suit seeks damages or injunctive relief. The Court in E x parte Young,
supra, recognized an important exception to this general rule: a suit
I

II

PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN
Syllabus
challenging the federal constitutionality of a state official's action is not
one against the State. Pp. 6-12.
(b) In Edelman v. Jordan, 415 U. S. 651, this Court recognized that
the need to promote the supremacy of federal law that is the basis of
Young must be accommodated to the constitutional immunity of the
States. Thus, the Court declined to extend the Young doctrine to encompass retroactive relief, for to do so would effectively eliminate the
States' constitutional immunity. Edelman's distinction between prospective and retroactive relief fulfilled Young's underlying purpose of
vindicating the supreme authority of federal law while at the same time
preserving to an important degree the States' constitutional immunity.
But this need to reconcile competing interests is wholly absent when a
plaintiff alleges that a state offical has violated state law. In such a case
the entire basis for the doctrine of Young and Edelman disappears. A
federal court's grant of relief against state officials on the basis of state
law, whether prospective or retroactive, does not vindicate the supreme
authority of federal law. When a federal court instructs state officials
on how to conform their conduct to state law, this conflicts directly with
the principles of federalism that underlie the Eleventh Amendment.
Pp. 12-15. J I
vs'
.
(c) The.Ms~ view is that an allegation that official conduct is contrary to a state st~lute would suffice to override the State's protection
from injunctive relief under the Eleventh Amendment because such conduct is ultra vires the official's authority. This view rests on fiction, is
wrong on the law, and would emasculate the Eleventh Amendment. At
least insofar as injunctive relief is sought, an error of law by state officers acting in their official capacity will not suffice to override the sovereign immunity of the State where the relief effectively is against it.
Larson v. Domestic & Foreign Commerce Corp., 337 U. S. 682. Under
the-dissent's view, the ultra vires doctrine, a narrow and questionable
exception, would swallow the general rule that a suit is against the State
if the relief will run against it. Pp. 1~2A.
(d) The principle that a claim that state officials violated state law in
carrying out their official responsibilities is a claim against the State that
is protected by the Eleventh Amendment applies as well to state-law
claims brought into federal court under pendent jurisdiction. Pp. 2fi-30.
(e) While it may be that applying the Eleventh Amendment to pendent state-law claims results in federal claims being brought in state
court or in bifurcation of claims, such considerations of policy cannot
override the constitutional limitation on the authority of the federal judiciary to adjudicate suits against a State. Pp. 30..:.3!.
(f) The judgment below cannot be sustained on tfie basis of the statelaw obligation of petitioner county officials, since any relief granted

PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

III

Syllabus

1.

against these officials on the basis of the MH/MR Act would be partial
and incomplete at best. Such an ineffective enforcement of state law
would not appear to serve the purposes of efficiency, convenience, and
fairness that must inform the exercise of pendent jurisdiction. Pp.

3j-33.
673' F. 2d 647, reversed and remanded.
POWELL, J., delivered the opinion of the Court, in which BURGER, C. J.,
and WHITE, REHNQUIST, and O'CONNOR, JJ., joined. STEVENS, J., filed
a dissenting opinion, in which BRENNAN, MARSHALL, ana BLACKMUN, JJ.,
joined.
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On Injunctive Relief March 17, 1978.
Class action was brought on behalf of
former and present retarded residents at
large institution operated by CommonThe District
wealth of Pennsylvania.
Court, Raymond J. Broderick, J., held that:
(1) retarded residents had constitutional
right to minimally adequate habilitation, to
be free from harm, and to nondiscriminatory habilitation; (2) constitutional rights of
retarded residents had been violated because of the inadequate rehabilitation afforded by large, isolated institution; (3)
retarded residents had statutory rights both
under federal and Pennsylvania statutes to
minimally adequate and nondiscriminatory
habilitation, and (4) while named plaintiffs
had shown that they had suffered serious
InJUnes, defendant administrators had
borne burden of showing that they were
entitled to good-faith immunity from damage claims.
Order entered for defendants and a
hearing scheduled for purpose of determining appropriate relief.
L Constitutional Law <~~=255(5)
Where it is claimed that the constitutional rights of retarded at institution have

Since only justifiable purpose for commitment of the retarded is habilitation, if
habilitation is not provided the nature of
commitment bears no reasonable relation to
its purpose and individual's due process
rights have been violated. U.S.C.A.Const.
Amends. 8, 14.
4. Mental Health <~~=51
Commitment of retarded can withstand
constitutional scrutiny only when it is coupled with minimally adequate habilitation.
U.S.C.A.Const. Amends. 8, 14.
Health <~~=51
·'Wneri state involuntarily commits retarded persons, it must provide them with
such habilitation as will afford them a reasonable opportunity to acquire and maintain those life skills necessary to cope as
effect,iyely as their capacities permit. U.S.
C.A.Const. Amends. 8, 14.

5.

Mei:~tal

6. Mental Health <~~=51
Evidence in class action on behalf of
former and present retarded residents confined at Commonwealth run institution
showed that retarded residents of institution had not received and were not receiving minimally adequate habilitation and
that minimally adequate habilitation could
not be provided in such large institution
which did not provide atmosphere conducive
to normalization but rather provided con-

HALDERMAN v. PENNHURST STATE SCHOOL & HOSPITAL
Cite as 446 F.Supp. 1295 (1977)

Terri Lee HALDERMAN, a retarded citizen, by her mother and guardian, Winifred Halderman, et al., Plaintiffs,
Pennsylvania Association for Retarded
Citizens et al., on behalf of themselves
and all others similarly situated, Plaintiffs-Intervenors,
United States of America,
Plain tiff-Intervenor,
v.

PENNHURST STATE SCHOOL &
HOSPITAL et al., Defendants.
Civ. A. No. 74-1345.
United States District Court,
E. D. Pennsylvania.
Dec. 23, 1977.
On Injunctive Relief March 17, 1978.
Class action was brought on behalf of
former and present retarded residents at
large institution operated by Commonwealth of Pennsylvania. The District
Court, Raymond J. Broderick, J., held that:
(1) retarded residents had constitutional
right to minimally adequate habilitation, to
be free from harm, and to nondiscriminatory habilitation; (2) constitutional rights of
retarded residents had been violated because of the inadequate rehabilitation afforded by large, isolated institution; (3)
retarded residents had statutory rights ooth
under federal and Pennsylvania statutes to
minimally adequate and nondiscriminatory
habilitation, and (4) while named plaintiffs
had shown that they had suffered serious
InJunes, defendant administrators had
borne burden of showing that they were
entitled to good-faith immunity from damage claims.
Order entered for defendants and a
hearing scheduled for purpose of determining appropriate relief.
1. Constitutional Law <3=255(5)
Where it is claimed that the constitutional rights of retarded at institution have
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been violated because of inadequate treatment, it does not suffice to show that conditions have been upgraded at institution,
that the situation will continue to improve,
and that even more treatments would be
forthcoming i( it were not for restrictions
imposed by legislature; it is court's duty to
assure that every resident of institution receives at least minimally adequate care and
treatment consonant with full and true
meaning of due process clause.
2. Mental Health <3=36
Only permissible justifications for committing me ntally ill are danger to individual, danger to others, and need for treatment.
. ,·,
3. Constitutionaf"Law
®=255(5)
.
.
Since only justifiable purpose for commitment of the retarded is habilitation, if
habilitation is not provided the nature of
commitment bears no reasonable relation to
its purpose and individual's due process
rights have been violated. U.S.C.A.Const.
Amends. 8, 14.
4. Mental Health ®=51
Commitment of retarded can withstand
constitutional scrutiny only when it is coupled with minimally adequate habilitation.
U.S.C.A .Const. Amends. 8, 14.
Mei:~tal

Health ®=51
·'Wlie ri state involuntarily commits retarded persons, it must provide them with
such habilitation as will afford them a reasonable opportunity to acquire and maintain those life skills necessary to cope as
effect,i,vely as their capacities permit. U.S.
C.A.Const. Amends. 8, 14.
5.

6. Mental Health ®=51
Evidence in class action on behalf of
former and present retarded residents confined at Commonwealth run institution
showed that retarded residents of institution had not received and were not receiving minimally adequate habilitation and
that minimally adequate habilitation could
not be provided in such large institution
which did not provide atmosphere conducive
to normalization but rather provided con-
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A final hearing was held on January 16,
1978, at which time the parties informed
the Court that they did not intend to introduce any additional evidence. All the parties agreed that the record in this case
contained all the evidence necessary for the
Court to formulate its Order.
Accordingly, we shall this date enter an
Order of judgment in favor of the plaintiffs
and against the defendants, and shall mandate the appropriate injunctive relief necessary to remedy the constitutional and statutory violations which the Court in its Opinion of December 23, 1977 found are being
suffered by the retarded residents at Pennhurst.
· : · -·· ~
ORDER
AND NOW, this 17th day of March, 1978,
pursuant to findings of fact and conclusions
of Jaw made by the Court in an Opinion
filed December 23, 1977, it is hereby ORDERED that judgv~~nt is entered in favor
of the plaintiffs and against the defendants,
and injunctive relief is ORDERED as follows:
1. Commonwealth and county defendants, their successors, and their officers,
agents, servants, employees, attorneys and
all persons in active concert or participation
with them are permanently enjoined to provide suitable coinm\1nity living arrangements for the retarded residents of Pennhurst, and those retarded persons on its
waiting list, together with such community
services as are necessary to provide them
with minimally adequate habilitation until
such time as the retarded individual is no
longer in need of such living arrangement
and/or community service.
2. Commonwealth and county defendants, as aforesaid, are permanently enjoined
to develop and to provide a written individualized program plan, formulated in accordance with professional standards (Opinion,
page 25; Roos N.T. 1- 115, 1- 116, Hare N.T.
8- 168) to each member of plaintiff class, to
provide to each an individualized habilitation program, to provide annual periodic
review thereof and the opportunity to each
member of plaintiff class and to his or her
next friend to be heard thereon.

3. Commonwealth and county defendants, as aforesaid, are permanently enjoined
to provide all necessary and proper monitoring mechanisms to assure that community
living arrangements and other community
services of the necessary quantity and quality are provided and maintained.
4. Commonwealth and county defendants, as aforesaid, are permanently enjoined
to implement with dispatch Act 256 of the
1970 Pennsylvania General Assembly, the
specific schedule to be set by further Order
pf this Court upon recommendation of the
Master as set forth in paragraph 6(a) below.
5. The Court, on the basis of nine weeks'
testimony in this case and the submissions
of all parties, finds that the implementation
of this Order will be impossible without the
appointment of a Special Master, and,
therefore, pursuant to Rule 53, Fed.R.
Civ.P., and in the exercise of the Court's
equitable powers, the Court shall appoint a
Special Master with the power and duty to
plan, organize, direct, supervise and monitor the implementation of this and any further Orders of the Court. Commonwealth
and county defendants, their successors, officers, agents, servants, employees, attorneys and all persons in active concert or
participation with them shall provide the
Master with access to all premises, records,
documents and personnel and residents and
with every other cooperation and service
necessary to the discharge of the Master's
duties and shall make available to the ~as
ter all professional and other resodrces of
the Department of Public Welfare, the
Pennhurst State School and Hospital, the
County Offices of Mental Retardation and
the Base Service Units as may be necessary
to execute this Court's Orders.
6. The Special .M aster shall prepare and
present to this Court for its approval and
Order a Plan of Implementation which shall
include the following:
(a) A plan specifying the quantity and
type of community living arrangements
and other community services necessary
for the habilitation of all plaintiffs in the
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least separate, most integrated, least restrictive community setting, taking into
account the existing community services
in the five county area and including, by
county, specification of the residential,
program and staffing patterns necessary,
the delineation of responsibility for their
creation and maintenance, their funding
and a specified time frame for their provision.
(b) A report specifying resources,' 'procedures, and a schedule for individual
evaluations and the formulation of individual exit and community program plans
required for the habilitation of .~ach
member of plaintiff class ang ~~r, i}?t!ir
periodic review.
·
(c) A plan for the recruitment, hiring
and training of a sufficient number of
qualified community staff to be detailed
to each Base Service Unit to manage the
preparation of individual exit and community program plans for each member
of plaintiff class and ,upon completion of
such plans to assist in the execution of
the responsibility to create, develop,
maintain, and monitor the community living arrangements and other services required.
(d) A plan for the creation, development and maintenance of mechanisms to
monitor a system of community services
to assure that community' living arrangements and other community services of
the necessary quality and quantity are
continuously provided to retarded persons
in the least separate, most integrated,
least restrictive community setting,
which plan shall include but shall not be
limited to the provision of friend-advocates to assist in the protection of the
rights of each member of plaintiff class.
(e) A plan to provide retarded people,
members of the class, with continuing
information concerning the effect and the
implementation of the Court's decision,
concerning the plans to provide all necessary community living arrangements and
other community services to them and
any other general or specific information
regarding the conditions necessary to
habilitation of retarded persons and to
provide for consultation with them.

* Deleted by order of CA3.

(f) A plan to provide parents and family of the members of the class with continuing information concerning the effect
and the implementation of the Court's
decision, concerning the plans to provide
all necessary community living arrangements and other community services to
their relative and any other general or
specific information regarding the conditions necessary to habilitation of retarded
persons and to provide for consultation
with them.

7. Within not more than sixty (60) days
after appointment, the Master shall file
with this Court the reports required at
paragraphs 6(a) and (b) above and 11 below.
A hearing will then be scheduled by the
Court within fifteen (15) days from the date
of their filing. Following the adoption of
any plan by Order of the Court, it shall be
implemented forthwith.
8. The Master shall engage such staff of
his or her own as he or she finds necessary,
subject to the approval of the Court. The
Master and his or her staff shall be compensated by commonwealth defendants at a
rate to be set by the Court; the expenses of
the mastership shall be borne by the commonwealth defendants. The Master shall
promptly submit to the Court a form of
Order with respect to these matters.

-* .

County defendants, as aforesaid, a
hereby
joined from recommending
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any way c nselling that any indi · ual be
committed to
nhurst, and f m petitioning for the comm1 ent of y individual to
Pennhurst, and from
any application for
mis · n to Pennhurst,
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enjoined f
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ending or in any way counselling that a
idual be committed to Pennhurst nd
of any
advancfor admis-

er enjoined
from pro ding a residence and/ habilitation
Pennhurst to any retarde
erson
is not as of this date a reside
11. The Special Maste;:, 'as · ~~foresaid,
shall prepare and present to the Court for
its Order a plan for the interim operation of
Pennhurst pending its prompt replacement
by community living arrangements and other community services. The plan shall address, but need not be limited to, the matters referenced··lh paragraphs 12- 19 below,
any other condition at Pennhurst which
threatens the· life, safety or well-being of
any Pennhurst resident, and measures to
assure that the interim operation of Pennhurst, including all activities therein, contributes to the prompt provision of services
in the community. necessary to the habilitation of each Penn}(urst resident.
' .t

'

12. Commonwealth defendants are hereby mandated to take every precaution to
prevent the physical or psychological abuse,
neglect or mistreatment of any Pennhurst
resident. Each and every alleged incident
of abuse, neglect or mistreatment shall be
promptly investigated. The manner and
mechanisms of such investigations shall be
developed and established by the plan referenced in paragraph 11.
13. Commonwealth defendants are hereby enjoined to exert the maximum effort in
enforcing the following Department of
Public Welfare regulations on the "Use of
Restraints in Treating Patients/Residents"
and "Personnel Rules and Institutional Policy on Acts of Abuse Against Patients/Residents" (promulgated in 7 Pennsylvania Bulletin 3199 (October 29, 1977)) which include
inter alia the following requirements:

a. That mechanical restraints controlling involuntary movement or lack of
muscular control due to organic conditions be employed only as part of an
individual program plan, upon a finding
of the program team trained in the use of
such restraints, and only when necessary
to 1) prevent injury to self or others, or 2)
promote normative body positioning and
physical functioning.
b. That restraints shall be used to
control acute or episodic, aggressive behavior only when a resident is acting in
such a manner as to be a clear and
present danger to self or others and only
when less restrictive measures and techniques have been proven to be less effective.
c. That mechanical restraints may be
used only upon the order of a qualified
mental retardation professional for a period not to exceed two hours; that the
resident must be checked every fifteen
minutes and must be examined by a physician before the initial order is renewed.
d. That chemical restraints may be
administered only upon the order of a
physician.
e. That seclusion (practice of placing a
resident alone in a locked room) is prohibited in all cases except where it is apparent that there e>;ists a clear and present
danger to the resident, other residents or
staff and all other less restrictive methods have failed or have been deemed inappropriate. (Title XIX- ICF- MR 249.13 and State Agency Letter No. ,..77- 30
issued December 14, 1977.)
'
f. That individual program plans shall
require and document that all possible
attempts be made at preventing assaultive behavior by positive, constructive intervention.
g. That acts of abuse by employees
directed at residents are absolutely prohibited and are cause for disciplinary action including dismissal.
h. That an abusive act is any action
which may cause or causes physical or
emotional harm or injury and includes
any willful action which violates the regulations on use of restraints.
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14. Commonwealth defendants are hereby enjoined from:
(a) Administering excessive or unnecessary medications to class members;
(b) Using medication as punishment,
for the convenience of the staff, as a
substitute for programming, or in quantities that interfere with a Pennhurst resident's functioning;
(c) Failing to ensure that only appropriately trained staff are allowed to administer drugs to residents;
(d) Failing to provide training programs to staff who administer drugs to
residents. The nature of such training
programs, and the qualifications to be
required of staff members who adminis- ,
ter drugs to residents shall be established
in the plan;
(e) Administering drugs to residents on
a p, r, n. basis. Written policies and
procedures governing the safe administration and handling of medications shall
be established pursuant to guidelines developed in the plan;
(f) Failing to monitor and to provide
for at least monthly reviews by a physician of each resident's medications.
15, Commonwealth defendants are enjoined from failing to provide a program of
medical and health related services for residents which provides accessibility, quality
and continuity of care for physical illness or
injury, The plan of implementation shall
develop and establish detailed standards for
the provision of adequate medical and
health related services to residents,
16, Commonwealth defendants are hereby enjoined from failing to provide individualized adaptive wheelchairs to each physically handicapped resident who needs them,
Each and every individual resident shall be
immediately evaluated to ascertain the need
for such equipment.

17, Commonwealth defendants are hereby enjoined from feeding any resident in
the supine position or in any position less
than the maximum upright position consistent with their capabilities and handi caps.

18. Commonwealth defendants are hereby enjoined from denying any resident programmed activities as punishment.

19. Commonwealth defendants are enjoined to take every precaution to keep
every Pennhurst building currently housing
residents clean, odorless and insect-free at
all times.
20, All bulletins, memoranda, directives
of official policy issued by the defendants in
connection with the implementation of this
Court's Order, shall, upon issuance, be sent
to counsel for each of the plaintiffs.
21. Jurisdiction is retained by this Court
until further Order.

. .,,-,.

In re THC FINANCIAL CORP., a
Hawaii Corpol'ation, Debtor.
In re The HAWAII CORPORATION, a
Hawaii Corporation, Debtor.
Nos. 76-0493 and 76-0512.
United States District Court,
D. Hawaii.
Dec. 27, 1977.
Corporations, debtors under Chapter X
of Bankruptcy Act, moved to reject alleged
executo~y contracts for indemnity of officers and directors or for alternative rl!lieL
The District Court, Pence, J., held that: (1)
trustee was not entitled to reject as executory an agreement requiring corporation,
debtor under Chapter X of Bankruptcy Act,
to indemnify its officers and directors for
suits brought against them in their corporate capacities, where officers and directors
had already served in such capacities, they
had performed their side of agreement and
nothing remained save corporation's obligation to indemnify, even though there were
various ministerial tasks attendant upon
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Restrict Federal Suits

- _-~ -. . .. By Fred Barbaah
· ', ~ : : -~.,.S&arrwrttM
'l'be Supreme Court ruled y!steray lhat auita apinst •tate officials
f~ . violation&, of atate .laM-as oppoeed to violations of federal law or
. 'the U.S. Constitution---annat be
brought in the nation's federal

volved around an iitterpretation of

Official Violations the 11th Amendment to the Conati. tution, which immunizes the atates
from certain private suits in federal
Of State Law Barred courts
to protect state sovereignty.
1
'1t il difficult to thin'k 9f a greater
From U.S. Courts · - ·intnllion
on ,tate sovereignty than

when a federal court instructs atate
tution when they might have been officials on how to conform their
The 5-to-4 decision, a \'idory for able to decide them on narrower conduct to state law," Powell wrote
atates in their battle ~gainst expan- · state grounds. He ~ the ma- yesterday. •such a result conflicts
'live federal court rullngs affecting jority of making "a voya,ge into the directly with the principles of fed · their operat~ laid ·a f~eral ap- aea of undisciplined lawmaking."
eralism that underlie the 11th
Powell, in turn, laid Stevens' dis- Amendment."
peala 'COUrt exceeded its. authority
The gro1.1ps challenging Pennhurst
wben it invoked Pennsylvania law to eent •rest.'! on fiCtion, is wrong on the
·order far-reaching reforms at Penn- law, ·· and, most important, would had argued that the federal courts
.Jwrat State School and H<l8pital, an emaaculate" constitutional guaran- are free to consider state-law claims
• when they are mixed with allega ·
iPatitl!tion for the mentally retarded. tees of state sovereignty.
. · Suita alleging official violations of
Yesterday's case stemmed from a tions under federal law. Powell re· «ate law, Justice Lewia F. Powell Jr. long-running controwrsy about the jected that argument, acknowledging
wnK.e for the majority, can be enter- .tleatment of retarded persons at that ttys might mean that separete
Pennhurat. Patients there, the Penn- suits-one in federal court and one
&ained only in state courts.
The ruling may preeent an obsta- aylvania Aaaociation for Retarded in state court-might be brought.
While that might be inefficient or
de to future :'Public interest" auita Citizens and federal officiala sued in
bued on atate laws but brought in 1974, alleging physical abuse, unnec- inconvenient, he said, "such considfederal court& where judges aome- essary adminiltering of drugs by erations ·of policy cannot override
times are eeen u more liberal. But ataff members and generally inad- · the c:onatitutional limitation on the
lawyers interviewed yesterday ·aug- equate cooditiona for treating the federal judiciary to adjudicate suits
. rested that it was a limited obatacle·, handicapped.
against a state."
l Iince most auch complaint.'! involve
A U.S. District Court ordered the
Stevens said the ruling will create
removal and relocation of the resi- •duplicative litigation and the un ·
1 alleged violation& of federitl law or
the Conatitution.
dents, aaying that Pennhurat vio- necessary decision of federal consti ·
The ruling is nonetheless pf con- lated the federal Developmentally tutional questions." In addition, he
:aiderible significance for Pennsylva- Disabled Aaiistance and Bill of laid, it hanna state authority. StateS:
ala officials, who have been fighting Rights Act and the Pennsylvania through legislation, may c.ure defects
the cue for years, and for organiza- Mental Health and Mental Retar- found in their laws by federal courts.
tions preaaing major institutional dation Act.
They cannot alter federal law.
"Leaving violations of state law
In a 1981 decision the Supreme
cbancea there.
It was also aignificant in the view Court laid the federal law was too unredressed and enauring that the
of the four dissenters, led by Justice ·vague to justify auch an expensive decisions of federal courts may never
John Paul Stevens, wbo accused the remedy. The 3rd U.S. Circuit Court be reexamined by the states hardly
majority in an UllUIIually heated . of Appeals aubeequently upheld the c:omporta with the respect for states
atatement of disregarding ~ previ- aame reforms at Pennhurat, this u aovereign entities commanded by
oua Supreme Court decilions to iasue time baaing its' decision solely on the 11th Amendment," Stevens said.
an t<unprecedented" ruling. ·
Pennsylvania law. The Supreme
Justices William J. Brennan Jr.,
Stevens laid that by precluding Court held the caee over from ita last Thurgood Marshall and Harry A.
Blackmun joined Stevens' dissent.
deciaions based on state laws the term.
ruling will force ·federal courts to
The cue, Pennhu.rst State School Brennan also wrote a separate statetum to federal law eel the Consti- and Hospital v. Halderman , re- ment.
~.
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Supreme Court Limits Federal Judges' Jurisdiction
Spedali.O lba New Yen T"-

WASHINGTON, Jan. 23 - The Supreme Court, in a bitterly disputed~~
4 ded.aioo, today set a significant new
limit on lbe jurisdiction of the Federal
cowu to bear suits againat state officia.la and ageocies.
Tbe Court overturned a decision by a
Federal appeals court in Pennsylvania,
which bad ordered officials of that
state to correct·cooditioos at the Pennhunt State Scbool and H06pital. The inatit\Uioo bas been the subject of litigatioo for a decade. including two other
Supreme Court decisioos in the last
three yean.
ln an opinion by .o\BSOciate Justice
Lewia F . Powell Jr., the Court ruled
today that tbe Federal courts were
barred by tbe Constitution from ordering state officials to comply with state
law. Tbe appeals court bad baaed its
ordel" on a Peonaylvania meotal-bealth
law, because a 1981 Supreme Court
decision bad eliminated tbe principle
questloo of Federal law from tbe case.
' llepttdi•t• at l..eut 2.8 eaae.•
In tbe past, tmder a series of Supreme Court decisioos dating to early
this century, Federal courts bad routinely decided questions of state law
that were intertwined with Federal
~in a case before them.
, ' Tbe decision today bad the effect of
severely limiting, if not explicitly overruling, a number of the Supreme
Court's precedents on Federal court
jurisdiction. The dissenting opinion, by
Associate Justice Jobn Paul Stevens,

said the ruling "repudiates at least 28
cases," an allegation the majority
opinion disputed.
Although the Court is often divided
and~~ decisions are hardly extraordinary, the tones of the majority and
dissenting opinions today were unusually angry. The case was argued twice,
last February and again in October,
and was ~dently the focus of a pro.
longed contest between the conservative and liberal factions on the Court.
Justice Powell, in his majority opinion, said Justice Stevens's dissenting
opinion "rests on fiction," "is wrong on
the law" and "is out of touch with reality."
Soverelpty of Sta*
Justice Stevens called the ruling a
"voyage into the sea of undisciplined
lawmaking."
Tbe doctrine at the source of the dispute was state sovereignty as embodied in the 11th Amendment. The
amendment protects states from suits
by tbei.r citizens in Federal court.
In recent years, the Court has given
new life to the onC&-Obscure amendment. The Court ruled in 1974 that the
amendment barred Federal courts
from ordering retroactive damage
awards to be paid out of state treasuries.
The decision today expanded the
boundaries of the states' immunities
three ways. First, the Court ruled injunctions against state officials, as well
as damage awards, are barred it based
on state law.
Offlelala Had Beeo Llable
Second, the Court substantially expanded the category of state officials
who, as individuals, may enjoy the 11th
Amendment immunity the Constitu~on
gives to the states.
Past Supreme Court decisions had
held state officials lost their 11th
Amendment imm\lD;itY and ~t be

.

-~.

sued in Federal court if they ha(l acted
Nonetheless, the decision is ~ to
"without any authority whatever" or if unsettle the assumption the Federal
they bad acted in their nominal4tuthor- courts are available aa forums for the
ity but in ·violation of state law. The entire range of litigation involving the
theory waa that an unautllorized or lll&- conduct of state officials.
gal act by a state official waa not eotiEvidence of bow the expansive view
Ued to share the state's i~Jununity .
of the majority waa a surprise wasp~
The decision today restored im- vided by a brief filed in the case by the
munity in the secood category, for Civil Rights Division of the Justice Deviolations of state laws. "It is difficult partment, which in the Reagan Adminto think of a greater intrusion on state istration is not known as an adv~te of
sovereignty," Justice Powell said, expansive Federal jurisdiction. The
"tban when a Federal court inlltructs brief told the Court that the Federal a~
state officials on bow to conform their peals court should be upheld and that
cooduct to state law.
the 11th Amendment arguments by the
"Such a result conflicts directiy with state were without merit.
the principles of federalism that UDderJustice Powell's opinion waa joined
lie the 11th Amendment."
by Chief Justice Warren E. Burger and
Associate Justices Byron R. White,
lle8ldlata Movbt& Out
William H. Rebnquist and Sandra Day
The third way in which today's deci,. O'Connor.
sion expands the ~es waa in
Associate Justices William J. Brenlimiting a Federal court's Fedtradi- nan Jr., Thurgood Marshall and Harry
tional resolution of questions of state A. Blaclunun joined Justice Stevens's
law intenningled with federal ~ues disaeot.
in a particular suit, or pendent jurisdiction. Past Supreme Court decisions
have instructed Federal courts to d&cide cases on the narrowest basis possible ar1f1 to decide statutory issues before reaching constitutional questions.
The case today, Pennhurst v. Halderman, No. 81-2101, involved a highly
technical area of constitutional law,
and its full implications may not become clear for some time.
It may have the least impact, ironically, on the Pennhurst litigation.
Pennsylvania has moved nearly half
the 1,~ residents of the institution into I I
small, community-based homes and
announced late last year that it planned
to close Pennhurst by the end of 1986.
1
The decision does not limit the jurisdiction of the Federal courts to hear
suits against states and their officials
based on the Constitution, such as a d&segregation case based on the equalprotection clause of the 14th Amendment.
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Suprem·e Court Limits Federal Judges' Jurisdiction
Special 11> Tile New York T~

WASHINGTON, Jan. 23- The Supreme eoun, in a bitterly disputed >to• dedaim, today set a significant new
limit oo tbe jwildictioo of the Federal
courta to bear auitl apiDit atate offidala aod qenciea.
Tbe Coun overturned a decision by a
F~ appeals court in Pennsylvania,
which bad ordered officials of that
state to correct.amditiooa at the Pennbunt State Scbool and H06pital. Tbe inatitutioo baa been the subject of litigatioo for a decade, including two other
Supreme Coun deciaioos in the last
tbreeyean.
In an opinion by ABsociate Justice
Lewil F. Powell Jr., the Court ruled
today that the Federal courts were
barred by the Cooatitution from orderill8 1tate officials to comply with state
law. Tbe appeals court bad based its
order oo a Peonaylvania meota.l-bealth
law, because a 1981 Supreme Court
decisioo bad eliminated the principle
queatioo of Federal law from the case.
•..,........ at Leut 28 eaa.·
In the past, Wlder a series of Supreme Coun deci.siooa dating to early
this century, Federal couns bad routinely decided questiooa of state law
that were intertwined with Federal
iuUea in a case before them.
'' Tbe decision today had the effect of
severely limiting, it not explicitly overruling, a number of the Supreme
Court's precedents on Federal court
jurisdiction. Tbe dissenting opinion, by
Associate Justice Jobn Paul Stevens,

said the ruling "repudiates at least 28 sued in Federal court if they ha(l acted

Nonetheless, the decision is botQ!d to

cases," an allegation the majority "without any authority whatever" or if unsettle the assumption the Federal
opinion disputed.
they had acted in their oomiQal author- courts are available as forums for the
Although the Court is often divided ity but in ·violation of state law. The entire range of litigation involving the
and>~ decisiooa are hardly extraor- theory was that an unautllorize4 or W&dinary, the tones of the majority and gal act by a state official was not entidissenting opinions today were unusu- tied to share the SU.lte's i.Qlmunlty.
The decision today · re.nored imally angry. The case was argued twice,
last February and again in October, munity in the secood category, for
and was evjdently the focus of a pro. violations of state laW11. "It ia difficult
longed contest between the conserva- to think of a greater intrulion on state
sovereignty," Justice Powell said,
tive and liberal factions on the Court.
Justice Powell, in his majority opin- "than when a Federal court inatructs
ion, said Justice Stevens's dissenting state officials on how to ~onn their
opinioo "rests on fiction," "is wrong on conduct 1() state law.
"Such a result confiicts directly with
the law" and "is out of touch with reali-

conduct of state officials.
Evidence of bow the expansive view
of the majority was a surprise was provided by a brief filed in the case by the
Civil Rights Division of the Justice J>e.
partmeiit, which in the Reagan Administration is not !mown as an adv~te of
. expansive Federal jurisdiction. The
brief told the Court that the Federal appeals court should be upheld and that
the 11th Amendment arguments by the
state were without merit.
the principles of federalism tlijlt underJustice Powell's opinion was joined
ty."
by Chief Justice Warren E. Burger and
lie the 11th Amendment."
Soverei&Dty of Sta'JleMica.au Movta& Out
Associate Justices BYTOil R. White,
Justice Stevens called the ruling a
,_d way m
· which •""'-y'
,......,. William H. Rebnquilt and Sandra Day
The ...
"voyage into the sea of undisciplined
.....
........ s.......,.
O'Connor
lawmaking.''
sion expands the boundaries was in
Associ · J
·
w·ru J B
The doctrine at the source of the dis- ~ting a F~eral court_'s Fedtradi- nan Jr., ~urs~C:an:~':nd H~
pute was state sovereignty as em- uo~ resol_u tion of quesuons of_state A. Blackmun joined Justice Stevens's
bodied in the 11th Amendment. The law mtermingled with federal lSSuea dissent
·
amendment protects states from suits in a particular suit, or pendenJ jurisdic..
by thei.r citizens in Federal court .
tion. Past Supreme Court decisions
In recent years, the Court has given have instructed Federal courts to d&new life to the once-obscure amend- cide cases on the narrowest basis possiment. The Court ruled in 1974 that the ble aDf1 to decide statutory issues beamendment barred Federal courts fore reaching constitutional questions.
Tbe case today, Pennhurst v. Halderfrom ordering retroactive damage
awards to be paid out of state treas- man, No. 81-2101, involved a highly
technical area of constitutional law,
uries.
The decision today expanded the and its full implications may not beboundaries of the states' immunities com~:: clear for some time.
It may have the least impact, ironithree ways. First, the Court ruled injunctions against state officials, as well cally, on the Pennhurst litigation.
as damage awards, are barred if based Pennsylvania has moved nearly half
the 1,~ residents of the institution into
on state law.
small, community-based homes and
Officlala Had Been Uable
announced late last year that it planned
Second, the Court substantially ex- to close Pennhurst by the end of 1986.
panded the category of state officials
The decision does not limit the juris- 1
who, as individuals, may enjoy the 11th diction of the Federal courts to bear
Amendment immunity the Constitution suits against states and their officials
gives to the states.
based on the Constitution, such as a dePast Supreme Court decisions had ~gregation case based on the equalheld state officials lost their 11th protection clause of the 14th AmendAmendment imm~ty and mi~t be ment.
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January 25 , 1984

MEMORANDUM TO THE CONFBRF.NCE
81-2363 Pennhurst State Sc hool & Rosottal v . Halderman

·<
I

~

~his is the only case h~ld for 81-2101 PPnnhurst State
School & nosoital v . Halderman . •rh~ heln casF! concerns the
D1strict Court's or1er holding thP state d~fenaant~ in contempt and ordering them to pay fines of $10,000 per cay fnr
failinq to nay the expnnnes of the MasterA . ThA court tater
purger1 the contempt and u~Pd the finer-; to pay the> ?.!asters .
CA3 held that the c:i vi l contempt order wa. ~ lnterlocutory and
could only be reviewe(l on appeal from a clcni l of a motion
under Ped . R. ~iv. P • .::iO (b) for rel i.~f from thP o . er . The
defendants had not made such a motion .
~he procedural ruling below will not be affected by the
Court 1 s cHsoosition of 81-21.01. 'T'hc> contempt or.,er Has not
haser1 on f'tate law . See also Jlut t o v. Finney, tt37 u.s . 678,
6(\0-691 (1978) ('~l. ev<mth Ame ndment does not bar contempt
orders ancillary to valid in 1uncttonA) . There appears to be
no conflict on CA3's procedural ruJing.
I recommend D'CNIAT. .

L . F .P., Jr .

Supreme Court of the United States
Memorandum

--------- ------------------ - -------- - ----- --·

19 - - ---- - - -

rre~~t?~

~-k-1 c:t ~

4_

~h..J-o~
1-v----~ ~.

~~-~

~

--

~;;&;f

/)~ t- uv /,).61-

~~~
~ ~ ,4,- A..c.(;_
l:k. ~~ ry "9-- p ~ .

~ c-__;. ~.c.-~..__~
~~<4e~~~JL ~ /7~

81-2101 Pennhurst State School and Hos. v. Halderman
LFP for the Court
1st draft 4/14/83
2nd draft 4/28/83
3rd draft 6/20/83
4th draft 6/22/83
Joined by BRW, WHR, SOC
JPS dissent
Atex draft 6/17/83
1st printed draft 6/20/83
2nd draft 6/21/83
Joined by WJB, TM
WJB dissent
Typed draft 6/22/83
1st printed draft 6/22/83
HAB awaiting dissent
Copy to Mr. Lind 6/20/83
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CHAMBERS OF

January 12, 1984

JUSTICE HARRY A . BLACKMUN

Re:

/

No. 81-2101 - Pennhurst State School and Hospital
v. Halderman

Dear John:
Please join me in your dissent.
Sincerely,

Justice Stevens
cc: The Conference

'.,,

lfp/ss 01/13/84
MEMORANDUM
TO:

Joe

DA'T'E:

FROM:

Lewis P. Powell, Jr.

,Jan.

Pennhurst
The changes you suggest in our opinion, in response to the third draft of JPS's dissent, look fine to me.
I have made a couple of minor language changes.
The textual additions made by JPS on p. 13-14, as
you suggest, merits some response.

Re states that we "con-

fuse two distinct concepts", and th a t "good faith immunity
from damages liability is irrelevant to the availability of
iniunctive relief".

(p. 14)

opinion, that "confuses •

It is the disqent, not our

. . distinct

concepts".

I suppose it i.s true that whether the officials
acted in "good
fait'11" -is immaterial, so long as they acted
.
within the scope of their authority.

~hev

most certainly

did in this case, as there is no charge that they acted in
individual capacities.

Thev were operating, as we have

said, a major state institution even if opern.ti..ng i.t badly
for the reasons we stated.

And the injunctive relief at

issuP is not against the individuals, it is against the
state itself.

Relief -whether damages or injunctive -

agai.nst the individuals woulrJ accomplish nothing.

Thus, in

the end, JPS's additional language on p. 12-13 makes sense
only ln the absence of the Eleventh Amendment.

As we have

said, JPS would read the Eleventh Amendment out of the Con-

2.

stitution whenever it could be argued - with or. without reason - that state officials had failed to do their duty correctly in the performance of their officia l responsibil-

Although we have said all of this, I do think it •
would be well to reply
p. 13-14 in a footnote.

~peciftcally

to the neq language on

Perhaps the note could sav that

this argument by the dissent emphasizes its basic - though
often unarticulated - theme that the Eleventh Amendment already is moribund and we should give tt the coup-de-grace.
We could conclude bv emphasizinq that nothtnq in Article TII
confers on us authority to strip an explicit Article of the
Constitution of its substantive meaninq.

Indeed, our sworn

duty is to "obev and sustain the Constitution of the United
States".

(Joe, I don't think this is precisely the oath but

I have it).
,,

'I

As you suggest, note 27 (p. 20-21) does attack our
general thesis, and on its face it is at least a strong dPbating point.
it.

Also, some of JPS's cases orobably support

Yet, the only way that Young itself can be reconciled

with the Eleventh Amendment only because a state cannot authorize its officers to violate the "supreme authority of
the United States".

It may be true that the iml?act of a

Young injunction for the violation of the federal Constitution can be as severe on the state as that of an injunction
based on a violation of state law, but Article III confers

.. ,, .
_..

>

~

'

3.

jurisdiction on federal courts to enforce federal law.
There is no corresponding authority to enforce state law in
the face of the Eleventh .Amendment.

This i.s a jurisoiction-

al case.

John relies a good deal on Enqlish law.

t have

not paid a great deal of attention to this as I think it
basically irrelevant.

I

~o

note his point - see n. 21, for

example - that English law permitted suits against the
King's officers because the Kinq himself was

i~mune.

We

agree that if state officials commit torts, for example,
they may be sued pesonally.

We have said this somewhere.

At 11:00 p.m. in the evening (with interruptions from the
Chief and others about the Hutchins capital case), I have
not chPcked to see what we did say about personal suits.
I do not understand your reference to footnote 24
~

tha ~

is a "string cite" of 19th Century cases.

* * *
Although this memo is longer than it would be if I
were not a bit tired, I am not suggesting substantial additions.

It does seem to me that we do have 'a couple of op-

portunities to make rather telling answers to arguments that
have a good deal of superficial merit.

L.F.P., Jr.

ss

lfp/ss 01/23/84
e1-2101 Pennhurst State School & Hospital et al. v.

Halderman, et al.
-1-c;...-YL--

This case is here on writ of certiorari to the Court of
Appeals for the Third Circuit. _/

~nhurst

74

t.rj-

~

~ ~c:::::L. ~
~- ~ ~ ..

is a Pennsylvania institution; ior the care of

the mentally retarded.

A class consisting primarily of res-

idents~sued Pennhurst -

agencies;fand~ficials

along with the state and county
who

r~n

it.

The suit was brought in federal court.

It alleged that

conditions and treatment in Pennhurst;lv iolated rights under
the federal Constitution,j certain federal statutes, and a
Pennsylvania statute.
The District Court granted the requested relief.
ordered that Pennhurst be

tt

closed~and the residents moved to

smaller living arrangements.

The court appointed a special

.

master to oversee implemeptation of its order .
The Court of Appeal affirmed most of the District
Court's judgment, j basing its holding on a federal statute.
In 1981, this Court reversed that judgment.
the federal statute relied

upon~ id

We held that

not create any substan-

tive rights.
)

··,

On remana, the Court of Appeals reaffirmed its earlier
judgment, relying this time solely on state law.

The court

rejected the argument advanced by Pennhurst;fana the s~ate
a

that the Eleventh Amendment of _ the
\~~--~~..

federal

Constitution~barred tne relie ~ ordered.

-~

74-~

~ relied

on this Court's pendent jurisdiction cases.
We now reverse.

The Eleventh Amendment, embodying the

principle of sovereign immunity, /prohibits federal courts
;~

A...-r.a..a..-

from ordering state officials~and~gencies~to comply with
state law.

Under that Amendment, a State generally cannot

be sued in federal courtsJ ' ithout its consent.
The fact
state's

~

that~ ~

suit Re6e was nominally against the

officers ~agencies~ s

not determinative.

The

entire relief that was ordered~ran only against the Commonwealth of Pennsylvania.
The doctrine of pendent jurisdiction, upon which the
Third Circuit relied,;4 s a judicially created doctrine of
efficiency and prudence.

It cannot override the constitu-

tiona! principle of sovereign immunity.

&81-2101 Pennhurst v. Halderman (Joe)#
LFP for the Court 10/7/83
1st draft 10/27/83
2nd draft 1/4/84
3rd draft 1/17/84
4th draft 1/20/84
Joined by WHR 10/28/83
soc 11/18/83
WEB 11/17/83
BRW 11/11/83
JPS dissenting
1st draft 12/7/83
2nd draft 12/8/83
3rd draft 1/12/84
4th draft 1/20/84
Joined by WJB 12/20/83
Joined by TM 12/21/83
Joined by HAB 1/12/84
WJB dissenting
Typed draft 1/13/84
1st printed draft 1/16/84
2nd printed draft 1/18/84

