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JUSTICE STEVENS, dissenting.
The question whether a federal court may award injunctive
relief against state officials on the basis of state law has been
answered by this Court many times in the past. The affirmative answer to that question is supported by sound reasons of judicial administration, by the doctrines of stare decisis and law of the case, and by a correct understanding of the
doctrine of sovereign immunity. A negative answer will
place additional burdens on the judiciary and on the victims
of unlawful conduct by state officials. It will also require unnecessary determinations of constitutional questions, a result
inimical to sound principles of judicial restraint. I therefore
respectfully dissent.
I

In one of the most respected opinions ever written by a
Member of this Court, Justice Brandeis wrote:
"The Court developed, for its own governance in the
cases confessedly within its jurisdiction, a series of rules
under which it has avoided passing upon a large part of
all the constitutional questions pressed upon it for decision. They are:
"The Court will not pass upon a constitutional question
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although properly presented by the record, if there is
also present some other ground upon which the case may
be disposed of. This rule has found most varied application. Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the
other a question of statutory construction or general law,
the Court will decide only the latter. Siler v. Louisville
& Nashville R. Co., 213 U. S. 175, 191." Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 346-347
(1936) (Brandeis, J., concurring).
The Siler case, cited with approval by Justice Brandeis in
Ashwander, was remarkably similar to the case the Court decides today.
A privately owned railroad corporation
brought suit against the members of the railroad commission
of Kentucky to enjoin the enforcement of a rate schedule promulgated by the Commission. The federal circuit court
found that the schedule violated the plaintiff's federal constitutional rights and granted relief. This Court affirmed,
but it refused to decide the constitutional question because
injunctive relief against the state officials was adequately
supported on the basis of state law. The Court explained:
"The Federal questions, as to the invalidity of the
state statute because, as alleged, it was in violation of
the Federal Constitution, gave the Circuit Court jurisdiction, and, having properly obtained it, that court had
the right to decide all the questions in the case, even
though it decided the Federal questions adversely to the
party raising them, or even if it omitted to decide them
at all, but decided the case on local or state questions
only.
"Where a case in this court can be decided without reference to questions arising under the Federal Constitution, that course is usually pursued and is not departed
from without important reasons. In this -case we think
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it much better to decide it with regard to the question of
a local nature, involving the construction of the state
statute and the authority therein given to the commission to make the order in question, rather than to unnecessarily decide the various constitutional questions appearing in the record." Siler v. Louisville & Nashville
R.R. Co., 213 U. S. 175, 191, 193 (1909). 1
The Siler principle has been repeatedly applied in cases involving state as well as local officials. On numerous occasions, when a suit against state officials has presented both
federal constitutional questions and issues of state law, the
Court has upheld injunctive relief on state law grounds.
See, e. g., Greene v. Louisville & Interurban R.R. Co., 244
U. S. 499, 508, 512--514 (1917) (state board of valuation and
assessment; state attorney general); Louisville & Nashville
R.R. Co. v. Greene, 244 U. S. 522, 527 (1917) (same); Davis
In Siler the Court decided the case on state-law grounds, even though
it acknowledged that, "[i]n this case we are without the benefit of a construction of the statute by the highest state court of Kentucky, and we
must proceed in the absence of state adjudication upon the subject." 213
U. S., at 194.
Justice Peckham's opinion in Siler rested on a long line of cases, dating
back to Chief Justice Marshall's decision in Osborn v. Bank of the United
States, 9 Cranch 738, 822 (1824), holding that a federal court has jurisdiction over all the issues-state as well as federal-presented by a case that
properly falls within its jurisdiction. Nor was Siler breaking new ground
in avoiding a federal constitutional question by deciding on state law
grounds. In Santa Clara County v. Southern Pacific Railroad Co., 118
U. S. 394, 410-411 (1886), the Court noted the importance of the federal
constitutional questions. Even though these had been treated as dispositive by the lower court, and though they were the "main-almost the
only-questions discussed by counsel," id., at 395, the Court stated,
"These questions belong to a class which this court should not decide, unless their determination is essential to the disposal of the case in which
they arise." It then determined that the challenged tax assessments were
not authorized by state law and affirmed the judgment solely on that
ground.
1
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v. Wallace, 257 U. S. 478, 482-485 (1922) (state tax commissioner, state treasurer, state auditor, state attorney general,
and secretary of state); Glenn v. Field Packing Co., 290
U. S. 177, 178 (1933) (state tax commissioners); Lee v.
Bickell, 292 U. S. 415, 425 (1934) (state comptroller). In the
Greene cases, the Court considered and necessarily rejected
the contention that the Eleventh Amendment bars such relief; state officials had argued at length that the actions were
suits against the State and had endeavored to distinguish Ex
parte Young. 2 In addition, the Court has routinely applied
the Siler rule in cases upholding injunctive relief on the basis
of state law against municipal officials, 3 and it has repeatedly
' See Brief for Appellants, Greene v. Louisville and Interurban Railroad Co., 244 U. S. 499, at 27-45; Brief for State Board and Officers, Louisville & Nashville Railroad Co. v. Greene, 244 U. S. 522, at 74-101. See
also Reply Brief of Illinois Central Railroad Co. , Illinois Central Railroad
Co. v. Greene, 244 U. S. 555, at 38-39 (companion case). The Court in
Greene noted that the highest court of Kentucky had held that "discrimination such as that complained of" was not in accord with the constitution and
laws of the state. Although there was no redress in state courts, the
Court stated, "This, while admitting the wrong, merely denies judicial relief, and is not binding upon the federal courts." 244 U.S., at 512-513;
see id., at 514.
3
See, e. g., Lincoln Gas & Electric Light Co. v. City of Lincoln, 250
U. S. 256, 268-269 (1919) (modifying judgment to note specifically that the
District Court had relied on state constitutional grounds rather than federal grounds to enjoin enforcement of occupation tax); Bohler v. Callaway,
267 U. S. 479, 489 (1925) (affirming injunction based on state constitutional
grounds, barring county tax receiver from levying execution of assessments); Risty v. Chicago, Rock Island & Pacific Railway Co., 270 U. S.
378 (1926) (in diversity actions, affirming injunction on state law grounds
barring county officials from assessing costs for drainage system, and citing Greeene with approval); Cincinnati v. Vester, 281 U. S. 439, 448-449
(1930) (affirming injunction on state statutory grounds preventing municipality from appropriating certain parcels of real property); Hillsborough v.
Cromwell, 326 U. S. 620, 629 (1946) (affirming injunction, on state statutory grounds, barring assessment of a tax by county tax collector). Such
suits, of course, do not implicate the Eleventh Amendment. Lincoln
County v. Luning, 133 U. S. 529 (1890).
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reaffirmed the general principle in cases in which the plaintiffs were not held to be entitled to the relief they sought. 4
In Hagans v. Lavine, 415 U. S. 528, 546 (1974), JUSTICE
WHITE, writing for the Court, quoted from the Siler opinion
and noted that the "Court has characteristically dealt first
with possibly dispositive state law claims pendent to federal
constitutional claims." He added:
"Numerous decisions of this Court have stated the
general proposition endorsed in Siler-that a federal
court properly vested with jurisdiction may pass on the
state or local law question without deciding the federal
constitutional issues-and have then proceeded to dispose of the case solely on the nonfederal ground. See,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629-630
(1946); Waggoner Estate v. Wichita County, 273 U. S.
113, 116-119 (1927); Chicago G.W.R. Co, v. Kendall, 266
U. S. 94 (1924); United Gas Co. v. Railroad Comm'n,
278 U. S. 300, 308 (1929); Risty v. Chicago, R.I. & P.R.
Co., 270 U. S. 378, 387 (1926). These and other cases
illustrate in practice the wisdom of the federal policy of
avoiding constitutional adjudication where not absolutely
'Most recently, in a unanimous per curiam opinion a year ago, we held
that it was an abuse of discretion for the Court of Appeals to decline to
resolve a pendent state-law claim which might have afforded relief against
a school district, thus avoiding a decision on federal constitutional grounds.
Schmidt v. Oakland Unified School Dist.,- U. S. Q"une 21, 1982)
(citing Hagans v. Lavine, discussed in text infra). See also Louisville &
Nashville Railroad Co. v. Garrett, 231 U. S. 298, 303-304 (1913); Ohio Tax
Cases, 232 U. S. 576, 586--587 (1914); Chicago Great Western Railway Co .
v. Kendall, 266 U. S. 94, 97-98 (1924); Waggoner Estate v. Wichita
County, 273 U. S. 113, 116 (1927); United Gas Co. v. Railroad Commission of Kentucky, 278 U. S. 300, 307 (1929); Railroad Comm'n of California v. Pacific Gas & Electric Co., 302 U. S. 388, 391 (1938).
Numerous other cases have cited Siler as an accurate statement of the
law regarding pendent jurisdiction. See, e. g., Hurn v. Oursler, 289
U. S. 238, 243-245 (1933); Florida Lime Growers v. Jacobsen, 362 U. S.
73, 81, n. 7 (1960); Aldinger v. Howard, 427 U. S. 1, 7 (1976).
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essential to disposition of a case."
n. 12.

415 U. S., at 547

Not only does the Siler rule have an impressive historical
pedigree. It is strongly supported by the interest in avoiding duplicative litigation as well as the interest in avoiding
the unnecessary decision of federal constitutional questions.
Cf. H.L. v. Matheson, 450 U. S. 398, 407 (1981) (citing Justice Brandeis' opinion in Ashwander); Hutchinson v. Proxmire, 443 U. S. 111, 122 (1979) (citing the Court's opinion in
Siler). In addition, it enhances the decisionmaking autonomy of the States. Unlike the majority's position, which requires a decision on federal constitutional grounds that no
State authority can undo, the Siler rule directs the federal
court to turn first to state law, which the State is free to modify or repeal. Indeed, in some of the cases following Siler,
this Court has r~quired that the decree include a provision
expressly authorizing its reopening in the event that a state
court later decided the question of state law differently.
Glenn v. Field Packing Co., 290 U.S. 177, 178-179 (1933);
Wald Transfer & Storage Co. v. Smyth, 290 U. S. 602 (1933);
Lee v. Bickell, 292 U. S. 415, 426 (1934). By leaving the policy determinations underlying injunctive relief in the hands of
the State, the Court of Appeals' approach gives appropriate
deference to established state policies. See 673 F. 2d, at
658.
Ironically, the premise underlying the Siler principle-that
a federal court with jurisdiction over federal questions in a
lawsuit also has jurisdiction over pendent state law issues,
even if the defendant is a state official-was most recently
recognized by this Court in this very case. The District
Court relied on three sources of law to support its holding
that respondents have a right to treatment in the least restrictive environment: a federal statute, a Pennsylvania statute, and the Federal Constitution. See 446 F. Supp. 1295
(ED Pa. 1977). The Court of Appeals, sitting en bane, af-

I

I

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

7

firmed on both state and federal statutory grounds, and
therefore found it unnecessary to review the District Court's
holding that the federal constitutional rights of the Pennhurst
residents had been violated. See 612 F. 2d 84 (CA3 1979).
When we reviewed the case in 1981, we rejected the federal
statutory basis for the Court of Appeals' decision. We did
not accept respondent's contention that the state law grounds
provided an adequate basis for affirmance of the judgment,
because we were concerned that the Court of Appeals' analysis of the state law question might have been influenced by its
erroneous reading of the federal statute. Concluding that it
was "unclear whether state law provides an independent and
adequate ground which can support the court's remedial
order," 451 U. S. 1, 31 (1981), we "remand[ed] the state-law
issue for reconsideration in light of our decision here." Ibid.
We appended a footnote explaining why we declined to consider the effect of the Pennsylvania Supreme Court's then recent decision, In re Schmidt, 494 Pa. 86, 429 A. 2d 631 (1981).
In that footnote, we again expressly stated that the· Court of
Appeals could "consider the state law issues in light of the
Pennsylvania Supreme Court's recent decision." 451 U. S.,
at 31, n. 24.
The possibility that Siler was no longer good law, or that
the Eleventh Amendment might provide a basis for refusing
to decide the state law issues, apparently did not occur to any
Member of this Court. Thus, Siler was still good law in
1981.
II
The fair and efficient administration of the law is served by
respecting settled rules and by carrying out orders entered in
the course of litigation. Neither the doctrine of stare decisis, nor the doctrine of the law of the case, rigidly forecloses
the re-examination of old rules or outstanding orders. The
doctrines, do, however, establish strong presumptions. A
proponent of change must come forward with strong reasons
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to disregard what has already been decided-reasons that
are strong enough to overcome the interests in certainty and
stability which underlie so much of the framework of our law.
In this case, the parties have litigated for almost a decade on
the assumption that the rule of the Siler case was sound law.
The state law issue was fully briefed by both sides on the
merits when the case first came before the Court. See Brief
for Petitioners 9, 39-43; Brief for Respondents Terri Lee
Halderman, et al. 23-34; Brief for the United States 37-38;
Reply Brief for Petitioners 17. Only afterthe case had been
fully tried, affirmed by the Court of Appeals sitting en bane,
reviewed for the first time in this Court, and remanded to the
Court of Appeals, did petitioners advance the argument that
the Court finds persuasive today. In rejecting this contention, the Court of Appeals quoted at length from this Court's
opinion remanding for reconsideration of the state law issue,
673 F. 2d, at 649-651. It is tolerably clear that the only reason the Eleventh Amendment argument was not advanced at
an earlier stage of the case is that nobody thought of it before. Yet the Court accepts the State's contention at this
late stage, requiring the plaintiffs to start all over again in a
state court if they wish to rely on state law, and requiring the
Court of Appeals to decide a serious federal constitutional
question which could be avoided if plaintiffs obtain relief on
the basis of state law.
Today the Court rejects settled doctrine, repudiates the
powerful interests supporting the Siler rule, and disserves
the interest in bringing protracted litigation to a conclusion-.
an interest that is particularly strong in a case in which the
mistreatment of a relatively helpless segment of the community is graphically described by undisputed findings of fact.
The countervailing reason must presumably be strong indeed. In the view of the majority, that reason is the doctrine of "sovereign immunity." The essence of the Court's
analysis is encapsulated in this statement:
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"The constitutional principle of sovereign immunity, embodied in the Eleventh Amendment, demands that
claims against state officials on the basis of state law be
resolved in state courts." Ante, at 21.
The Court's explanation of the doctrine that issues such a
powerful command is inadequate. I shall therefore comment
on it, giving special attention to its historical and logical relationship with the Siler rule repudiated today by the Court.

III
In Chisholm v. Georgia, 2 Dall. 419 (1793), the Court was
required to decide whether the doctrine of sovereign immunity deprived a federal court of jurisdiction in an action in assumpsit brought against the State of Georgia by a citizen of
South Carolina serving as the executor of the estate of a British creditor. In a decision that was unpopular with state
governments which were either unable or unwilling to pay
their just debts when due, the Court held that Georgia was
amenable to suit. The analysis of the doctrine of sovereign
immunity in the opinion of Chief Justice Jay is ill,).lminating:
"It will be sufficient to observe briefly, that the sovereignties in Europe, and particularly in England, exist on
feudal principles. That system considers the Prince as
the sovereign, and the peopie as his subjects; it regards
his person as the object of allegiance, and excludes the
idea of his being on an equal footing with a subject, either in a Court of Justice or elsewhere. That system
contemplates him as being the fountain of honor and authority; and from his grace and grant derives all franchises, immunities and privileges; it is easy to perceive
that such a sovereign could not be amenable to a Court of
Justice, or subjected to judicial control and actual constraint. It was of necessity, therefore, that suability
became incompatible with such sovereignty. Besides,
the Prince having all the Executive powers, the judg-
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ment of the Courts would, in fact, be only monitory, not
mandatory to him, and a capacity to be advised, is a different thing from a capacity to be sued. The same feudal ideas run through all their jurisprudence, and constantly remind us of the distinction between the Prince
and the subject. No such ideas obtain here; at the
Revolution, the sovereignty devolved on the people .... " ld., at 471 (emphasis in original).
It is familiar history that it took only five years for the sovereign States, many of which were heavily in debt even
though the new central government had relieved them of
most of their revolutionary war obligations, to overrule the \
Chisholm case by ratifying the Eleventh Amendment to the
Constitution. The text of that amendment has two noteworthy features: it encompasses only suits by citizens of other
States and foreign nations, and it refers only to suits against
States. 5 At the outset, this Court applied the amendment
literally. Chief Justice Marshall wrote that the amendment
would not apply to an action commenced by a citizen of Virginia against the Commonwealth of Virginia. Cohens v. Virginia, 6 Wheat. 264, 412 (1821). He also asserted that its
force was, "of necessity, limited to those suits in which a
State is a party on the record." Osborn v. Bank of the
United States, 9 Wheat. 738, 857 (1824).
Before the end of the 19th century, however, the reach of
the Eleventh Amendment had been expanded along both dimensions. The first of these textual limitations upon the \
scope of the states' sovereign immunity from suit in federal
courts was swept aside in Hans v. Louisiana, 134 U. S. 1
(1890). Hans was a suit against the State of Louisiana,
brought by a citizen of Louisiana seeking to recover interest
•"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State. " U. S. Const. Arndt. XL
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on the State's bonds. 6 Disagreeing with the majority's analysis in Chisholm, the Court explained that some of the arguments made during the process of ratifying the Constitution
had become a part of the judicial scheme created by the Constitution. 7 Thus, in the Court's view, the Eleventh Amendment merely exemplified the broader and more ancient doctrine of sovereign immunity, 8 and the Constitution bars a
suit in federal court brought by a citizen against his own
State. 9
Second, the Court did not long adhere to Chief Justice
Marshall's test that a State must be a party of record for the
suit to be barred by sovereign immunity. It held in a num6

The Court's opinion expressly distinguished cases in which a State
might have unconstitutionally invaded the enjoyment of other rights:
"Whilst the State cannot be compelled by suit to perform its contracts, any
attempt on its part to violate property or rights acquired under its contracts, may be judicially resisted; and any law impairing the obligation of
contracts under which such property or rights are held is void and powerless to affect their enjoyment." 134 U. S., at 20-21.
7
Hans did not specify the precise constitutional basis for this conclusion. Some years later, in Monaco v. Mississippi, the Court recognized
this problem:
"Manifestly, we cannot rest with a mere literal application of the words of
§ 2 of Article III, or assume that the letter of the Eleventh Amendment
exhausts the restrictions upon suits against non-consenting States. Behind
the words of the constitutional provisions are postulates which limit and
control." 292 U. S. 313, 322-323 (1934).
8
The discussion of the doctrine of sovereign immunity in the Hans opinion made no attempt to explain its virtues. It relied instead on the antiquity of the rule and the notion that a contrary point of view is simply unthinkable. 134 U. S., at 21.
• In support of its conclusion, the Court noted that Congress had merely
given the federal courts jurisdiction that was "concurrent with the courts
of the several States," and suggested that it would be anomalous to permit
a citizen to sue in federal court when the state courts were closed to him.
!d., at 18. Of course, that argument cuts the other way today, since, as
petitioners acknowledge, respondents' claim for relief under state law
could be brought in state court. Brief for Petitioners 32.
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ber of cases that a suit against a state official was in essence a
suit against the State within the Eleventh Amendment's prohibition. Unlike suits against States, suits against state officials in their own names were not dismissed at the threshold,
Poindexter v. Greenhaw, 114 U. S. 270, 288 (1885); Illinois
Central R. Co. v. Adams, 180 U. S. 28, 37-38 (1901), but the
Court considered the nature of the relief sought in order to
determine whether the State was the "real party in interest."
Cunningham v. Macon & Brunswick R.R. Co., 109 U. S.
446, 456-457 (1883); In re Ayers, 123 U. S. 443, 487-492
(1887). If the plaintiff sought relief that required direct payment of money out of the State's treasury to fulfill the State's
financial obligations, or otherwise directly interfered with
the State's finances, then the suit was treated as an action
against the State, barred by sovereign immunity. 10
But the Court preserved a selective approach to extending
the doctrine of sovereign immunity. It was settled doctrine
that the Eleventh Amendment did not protect unconstitutional conduct by state officials acting in their official capacity. Poindexter v. Greenhaw, supra, at 288; Pennoyer v.
McConnaughy, 140 U. S. 1, 10-12 (1891); Smyth v. Ames,
169 U. S. 466, 518-519 (1898). 11 As the Court wrote,
"The other class is where a suit is brought against defendants who, claiming to act as officers of the State, and
10
See, e. g., Governor of Georgia v. Madrazo, 1 Pet. 110, 123-124 (1828);
Louisiana v. Jumel, 107 U. S. 711 (1882); Hagood v. Southern, 117 U. S.
52 (1886); Christian v. Atlantic & N. C. R. Co., 133 U. S. 233, 243-246
(1890); North Carolina v. Temple, 134 U. S. 22, 30 (1890); Louisiana v.
Steele, 134 U. S. 230, 232 (1890); McGahey v. Virginia, 135 U. S. 662, 684
(1890); Smith v. Reeves, 178 U. S. 436 (1900).
11
See also Board of Liquidation v. McComb, 92 U. S. 531, 541 (1875);
Allen v. Baltimore & Ohio R. Co., 114 U. S. 311, 315-316 (1885); In re Tyler, 149 U. S. 164, 190-191 (1893); Reagan v. Farmers' Loan & Trust Co.,
154 U. S. 362, 388-391 (1894); Scott v. Donald, 165 U. S. 58, 67-70 (1897);
Prout v. Starr, 188 U. S. 537 (1903); McNeill v. Southern Ry. Co., 202
u. s. 543, 559 (1906).

I
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under the color of an unconstitutional statute, commit
acts of wrong and injury to the rights and property of the
plaintiff acquired under a contract with the State. Such
suit, whether brought to recover money or property in
the hands of such defendants, unlawfully taken by them
in behalf of the State, or for compensation in damages,
or, in a proper case where the remedy at law, is inadequate, for an injunction to prevent such wrong and injury, ... is not, within the meaning of the Eleventh
Amendment, an action against the State." 140 U. S., at
10.
The Court reasoned that the absence of valid authority left
the official as a private actor, stripped of his representative
capacity. 12 This was not merely an ad hoc accommodation
between federal and state interests, see ante, at 14, 15, but
an application of the Court's established framework of Eleventh Amendment analysis. In short, the decision upholding
injunctive relief in Ex parte Young, 209 U. S. 123 (1908),
which today's majority treats as a limited exception to the
sweeping generality of the Eleventh Amendment, in fact
merely restated a well-settled rule. 13
12
"That, it is true, is a legislative act of the government of Virginia, but
it is not a law of the State of Virginia. The State has passed no such law,
for it cannot; and what it cannot do, it certainly, in contemplation of law,
has not done. The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made it the duty of the defendant to receive the coupons tendered in
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and therefore a wrong. He stands,
then, stripped of his official character; and, confessiong a personal violation
of the plaintiff's rights for which he must personally answer, he is without
defence." Poindexter v. Greenhaw, supra, 114 U. S., at 288.
13
As the Court observes, it is familiar learning that there is a tension in
Ex parte Young because the scope of the Eleventh Amendment was held to
be narrower than the scope of the Fourteenth. But the two amendments
differ both in language and purpose with regard to defining action by the
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Another line of cases-highly relevant to today's decision-also shows that barring suits against state officials was
. as much the exception as the rule. State officials and other
agents of the State were not protected by the federal doctrine of sovereign immunity from tort actions under state
law. In a diversity case, federal courts had power to decide
such cases and to award injunctive and monetary relief
against individuals who claimed to have acted as state officials, unless they proved that the challenged conduct had in
fact been authorized by law.
This rule was expressly reaffirmed in a case decided by this
Court in the same Term as Ex parte Young and published in
the same volume of the United States Reports. The appellant in Scully v. Bird, 209 U. S. 481 (1908), brought a diversity suit seeking injunctive relief against the dairy and food
commissioner of the State of Michigan, on the ground that
"under cover of his office" he had maliciously engaged in a
course of conduct designed to ruin plaintiff's business in the
State. The circuit court dismissed the complaint on Eleventh Amendment grounds. On appeal, the plaintiff contended that the Eleventh Amendment "does not apply where
a suit is brought against defendants who, claiming to act as
officers of the State, and under color of a statute which is
valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
State. It is clear, at all events, that the limitations on the Eleventh
Amendment in Ex parte Young simply followed the principles established
by the Court in cases that did not involve the Fourteenth Amendment.
The Court stated:
"The answer to all this is the same as made in every case where an official claims to be acting under the authority of the State. The act to be
enforced is alleged to be unconstitutional, and if it be so, the use of the
name of the State to enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one which does not
affect the State in its sovereign or governmental capacity." 209 U. S., at
159-160.
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to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." I d., at 481. 14 This court agreed. It
noted that the complaint alleged action "in dereliction of duties enjoined by the statutes of the State," and concluded that
it was "manifest from this summary of the allegations of the
bill that this is not a suit against the State." Id., at 490.
It was firmly established by 1908 that tortious acts by state
officials under color of office were not protected by the Eleventh Amendment. Cunningham v. Macon & Brunswick R.
Co., supra, 109 U. S., at 452; Poindexter v. Greenhaw, 114
U. S., at 287; Reagan v. Farmers' Loan & Trust, 154 U. S.
362, 390-391 (1894). 15 A few years later, the Court explained
the relationship of these tort cases to the doctrine of sovereign immunity in Hopkins v. Clemson Agricultural College,
221 u. s. 636 (1911):
"immunity from suit is a high attribute of sovereignty-a
prerogative of the State itself-which cannot be availed
of by public agents when sued for their own torts. The
"Your orators further represent that all the acts and doings of the said
Arthur C. Bird, as above specified, in relation to the prohibition of the sale
of your orators' said syrups in the State of Michigan are entirely unauthorized by the statutes of the State of Michigan, and the said Arthur C.
Bird, in committing said acts above complained of, was and is acting as a
private citizen of the State of Michigan, but under cover of his said office of
Dairy and Food Commissioner. .. ." Record 11.
16
The Court explained that the individual officer sued in tort
"is not sued as, or because he is, the officer of the government, but as an
individual, and the court is not ousted of jurisdiction because he asserts jurisdiction as such officer. To make out his defense he must show that his
authority was sufficient in law to protect him." Cunningham, 109 U. S.,
at 452; quoted in Poindexter v. Greenhow, 114 U. S., at 287.
Cf. Rolston v. Missouri Fund Comm'rs, 120 U. S. 390, 411 (1887) (federal
court may enjoin fund commissioners of state from selling property subject
to liens in favor of private party bringing suit; "the suit is to get a state
officer to do what a statute requires of him. The litigation is with the officer, not the state.")
14
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Eleventh Amendment was not intended to afford them
freedom from liability in any case where, under color of
their office, they have injured one of the State's citizens.
To grant them such immunity would be to create a privileged class free from liability for wrongs inflicted or injuries threatened .... Besides, neither a State nor an individual can confer upon an agent authority to commit a
tort so as to excuse the perpetrator. In such cases the
law of agency has no application-the wrongdoer is
treated as a principal and individually liable for the damages inflicted and subject to injunction against the commission of acts causing irreparable injury." 16
This principle was repeatedly applied in federal courts in
cases contemporary with Young and Siler. 17 In Johnson v.
16

The Court also stated:
"Corporate agents or individual officers of the State stand in no better position than officers of the General Government, and as to them it has often
been held that: 'The exemption of the United States from judicial process
does not protect their officers and agents, civil or military, in time of peace,
from being personally liable to an action of tort by a private person, whose
rights of property they have wrongfully invaded or injured, even by authority of the United States.' Belknap v. Schild, 161 U. S. 10, 18." 221
U. S., at 645.
The importance of state law authority for the actions of state officials
also appears, by implication, in cases barring suits against individual officials as suits against the State. In such cases the Court frequently noted,
as one relevant factor, that the relief sought would be unauthorized by
state law and would therefore adversely affect the State itself. E . g.,
Louisiana v. Jumel, supra, 107 U. S., at 721; Hagood v. Southern, supra,
114 U. S., at 68. In contrast, in cases of official actions that were never
authorized by state law, a federal court's remedy would not run contrary to
state policy.
17
Some of this Court's general language in Larson v. Domestic & Foreign Commerce Corp., 337 U. S. 682, 691-702 (1949), is inconsistent with
the approach taken in the cases cited in text. But Larson is readily distinguishable. Not only was it a suit against the federal War Assets Administrator rather than against a state official. It also involved a claim to a par-
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Lankford, 245 U. S. 541 (1918), the Court reversed the dismissal of an action against the Bank Commissioner of Oklahoma and his surety to recover damages for the loss of the
plaintiff's bank deposit, alleged to have been caused by the
Commissioner's failure to safeguard the business and assets
of the bank in negligent or willful disregard of his duties
under state law. The Court explained that the action was
not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involving the State in delinquency,
indeed, may injure the State by delinquency as well as
some resident of the State, and be amenable to both."
Id., at 545. 18
ticular, identified object of property, whose retention by the official was
"unlawful" only in the sense that the plaintiff claimed title, id., at 692.
Such a claim is quite different from a suit for injunctive relief against enforcement of a general policy or practice, which the state supreme court
has held to be inconsistent with "the state's responsibility" which the state
"will not be allowed to ignore." In re Schmidt, 429 A. 2d 631, 637 (Pa.
1981). To the extent that Larson suggests that sovereign immunity bars
all suits based on action within the scope of official authority, it is not necessary or appropriate to read it back retroactively into the Eleventh
Amendment, given the clarity of our precedents in the Eleventh Amendment area.
18
In Lankford v. Platte Iron Works Co., 235 U. S. 461, 471, 476 (1915),
the Court assumed that the Eleventh Amendment would not bar a suit "to
compel submission by the officers of the State to the laws of the State,
accomplishing at once the policy of the law and its specific purpose," but
rejected the appellees' interpretation of the state statute. See also Old
Colony Trust Co. v. Seattle , 271 U. S. 426, 431 (1926) (reaffirming general
principle of Clemson in suit against city and county officials); cf. Worcester
County Trust Co. v. Riley, 302 U. S. 292, 297 (1937) ("generally suits to
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It was clear that, notwithstanding the Eleventh Amendment, a plaintiff could bring a suit under state law against a
state official even if he did not allege that the defendant had
acted ultra vires-that is, completely beyond the scope of official authority. A suit alleging that the official had acted
within his authority but in a manner contrary to state law
was not barred for a simple reason. The Eleventh Amendment bars suits against States; it does not bar suits against
state officials for action not authorized by the State's own
laws. If one accepts the holding of Ex parte Young, as the
majority apparently does, this principle follows a fortiori.
Ex parte Young concludes that unconstitutional action by
state officials is not action by the State even if it purports to
be authorized by state law, because the federal Constitution
strikes down the state-law shield. 209 U. S., at 159. In the
tort cases, if the plaintiff proves his case, there is by definition no state-law defense. 19 These precedents make clear beyond peradventure that the Court is historically wrong when
it says that, because "the Young doctrine rests on the need to
promote the vindication of federal rights," injunctive relief
may not be awarded against state officials "where unnecrestrain action of state officials can, consistently with the constitutional
prohibition, be prosecuted only when the action sought to be restrained is
without the authority of state law or contravenes the statutes or Constitution of the United States"; Cory v. White, - - U. S. - - , - - (1982)
(stating that Worcester established that the "Eleventh Amendment bars
suits against state officers unless they are alleged to be acting contrary to
federal law or against the authority of state law").
19
"If conduct of a state officer taken pursuant to an unconstitutional
state statute is deemed to be unauthorized and may be challenged in federal court, conduct undertaken without any authority whatever is also not
entitled to Eleventh Amendment immunity." Florida Department of
State v. Treasure Salvors, Inc., 50 U.S.L.W. 5056, 5063 Q"uly 1, 1982) (plurality opinion). "Larson established that where the officer's actions are
limited by statute, actions beyond those limitations are to be considered
individual and not sovereign actions." ld., at 5068 (WHITE, J.,
dissenting).

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

19

essary to promote the supremacy of federal law." Ante, at
14, 15.
These two lines of cases-upholding actions against state
officials for conduct violating the Federal Constitution, and
actions against state officials for conduct unauthorized by
state law-demonstrate that the Siler rule was fully harmonious with established Eleventh Amendment principles. The
jurisdiction of the federal court in Siler was established by a
federal claim similar to the one asserted in Ex parte Young;
the pendent state-law claim was not barred by the Eleventh
Amendment under the rationale of the tort cases. 20 The federal court therefore had jurisdiction to resolve the case and
grant injunctive relief on either federal or state grounds,
without encountering any barrier imposed by the Eleventh
Amendment. Moreover, decision on state grounds in Siler
served the powerful interest in avoiding unnecessary decision
of federal constitutional questions.
Thus the Court's rejection of Siler not only runs counter to
the salutary principle of judicial restraint in constitutional adjudication; it is also completely unsupported by this Court's
Eleventh Amendment decisions. The majority acknowledges that the defendant state officials are properly joined as
20
As petitioners recognize, the same Eleventh Amendment principles
apply to diversity cases and to pendent state-law claims. Brief for Petitioners 21. This Court's identical treatment of the Eleventh Amendment
issues in a trio of companion cases, only one of them within the federal diversity jurisdiction but each of them presenting pendent state-law claims,
makes this point clear. Greene v. Louisville & Interurban R. Co., 244
U. S. 499, 506-508 (1917); Louisville & Nashville R. Co. v. Greene, 244
U. S. 522, 528 (1917); Illinois Central R. Co. v. Greene, 244 U. S. 555, 559
(1917). Thus it is highly improbable that the Court's assertion of federal
jurisdiction over pendent state-law claims in Siler and Greene inadvertently ignored Eleventh Amendment problems, as the majority suggests.
Ante, at 17-19. The Court had repeatedly rejected the contention that
state-law claims against state officials were suits against the State itself.
Today's decision necessarily rejects those prior holdings.

81-2101-DISSENT
20

PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

parties to the lawsuit, and that the District Court has ample
power to grant injunctive relief against them, but somewhere
in the recesses of the Eleventh Amendment it finds a limitation on the source of law on which the District Court may
rely. To reach this conclusion it cavalierly overrules anumber of earlier cases and rejects a rule that has been repeatedly approved by this Court. This sort of freehand rewriting of constitutional text is simply too much for me to accept.
In passing the majority also casts doubt on another apparently well-settled line of cases-those which make clear that
counties and other political subdivisions of States are not protected by the Eleventh Amendment. The defendants in this
case include various county commissioners, county mental retardation administrators, and other officials of five Pennsylvania counties surrounding Pennhurst. The Court casually
suggests, "Given that the actions of the county commissioners and mental health administrators are dependent on funding from the State, it may be that relief granted against these
county officials, when exercising their functions under the
MH/MR Act, effectively runs against the State." Ante, at
21-22, n. 22. This dictum is flatly inconsistent with settled
law. Even if injunctive relief against officials of the State
itself would require additional expenditures from the state
treasury, we have consistently held that it does not violate
the Eleventh Amendment. As we wrote in Edelman v. Jordan, 415 U. S. 651, 667-668 (1974), "the fiscal consequences
to state treasuries in these cases were the necessary result of
compliance with decrees which by their terms were prospective in nature. . . . Such an ancillary effect on the state treasury is a permissible and often an inevitable consequence of
the principle announced in Ex parte Young, supra." See
also Milliken v. Bradley, 433 U. S. 267, 288--290 (1977).
This principle applies a fortiori to suits against county officials, who serve a governmental body that is not itself immune from suit.
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IV
The Court's willingness to cast off the constraints of
precedent and principle seems to stem from two sources: an
unstated concern about the ability of federal judges to dect£fe
issues of state law, and a belief that the doctrine of sovereign
immunity establishes such a strong imperative that-it nwst
be extended into areas where it has not previo).lsly held sway.
I find both of these grounds of decision to be' indefensible)
Ever since the enactment of the Rules of Decision Apt in
1789, Congress has assumed that federal c~rts are fulfy capable of understanding and applying the law of t e States in
which they sit. They apply such law routinely in diversity
cases. The federal bench is served by former members of
the state bar who have achieved eminence in the practice of
their profession before assuming federal office. Indeed, in
this case, the en bane court which decided the state law issues included several such members of the bar of Pennsylvania bar. Federal judges should not have their ability to decide an entire case undermined by an arbitrary rule that
deprives them of power to determine state law questions
when relief is sought against state officials. 21
The arbitrary rule announced today also results from an
exalted notion of the doctrine of sovereign immunity. If one
day this Court were to undertake a complete reexamination
of Eleventh Amendment doctrine, I might well subscribe to a
literal interpretation of the amendment such as the view espoused by Chief Justice Marshall, see pp. - - supra, or by
JUSTICE BRENNAN in his dissenting opinion in Employees v.
Missouri Public Health Department, 411 U. S. 279, 298
21
We have recently rejected any suggestion that state judges are not
fully competent to resolve issues of federal law. See, e. g., Stone v. Powell, 428 U. S. 465, 493-494, n. 35 (1976). It is equally true, however, that
federal judges are fully capable of deciding all issues that arise in litigation
over which they have jurisdiction.
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(1973). But, assuming that stare decisis requires adherence
to Hans v. Louisiana and other 19th century cases that
broadened the reach of sovereign immunity, see supra, 22 the
underlying nature of the doctrine counsels strongly against
detaching any new areas of judicial activity from the purview
of federal courts. 23
As Justice Frankfurter wrote in his dissent in Great Northern Life Ins. Co. v. Read, 322 U. S. 47, 59 (1944):
"Whether this immunity is an absolute survival of the
monarchial privilege, or is a manifestation merely of
power, or rests on abstract logical grounds, see Kawananakoa v. Polyblank, 205 U. S. 349, it undoubtedly runs
22
If the sovereign immunity doctrine were confined to collection cases
like Chisholm and Hans, it could be applied in an evenhanded manner that
produces no unanticipated injustice. A rule that makes clear that "the obligations of a State rest upon its honor and good faith, and cannot be made
the subject of judicial cognizance unless the State consents to be sued"
gives lenders and suppliers fair warning of the added risks involved in doing business with a sovereign State.
23
In Nevada v. Hall, 440 U. S. 410 (1979), we squarely rejected the notion that the Constitution contains some unwritten guarantee that protects
a State from being sued without its consent in the courts of another sovereign. Referring to the prevailing opinion in Chisholm v. Georgia, supra,
we wrote:
"Mr. Chief Justice Jay described sovereignty as the 'right to govern';
that kind of right would necessarily encompass the right to determine what
suits may be brought in the sovereign's own courts. Thus, Mr. Justice
Holmes explained sovereign immunity as based 'on the logical and practical
ground that there can be no legal right as against the authority that makes
the law on which the right depends.'
"This explanation adequately supports the conclusion that no sovereign
may be sued in its own courts without its consent, but it affords no support
for a claim of immunity in another sovereign's courts." 440 U. S., at
415-416.
Similar reasoning applies to the Court's decision today to invent a new
principle of sovereign immunity that is totally unsupported by the text of
the Constitution or by any of our prior decisions.
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counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts reflect
a strong legislative momentum in their tendency to extend the legal responsibility of Government and to confirm Maitland's belief, expressed nearly fifty years ago
that, 'it is a wholesome sight to see "the Crown" sued
and answering for its torts.' 3 Maitland, Collected Papers, 263."
I respectfully dissent.
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Justice White
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Justice Blackmun
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JUSTICE STEVENS, dissenting.
The question whether a federal court may award injunctive
relief against state officials on the basis of state law has been
answered by this Court many times in the past. The affirmative answer to that question is supported by sound reasons of judicial administration, by the doctrines of stare decisis and law of the case, and by a correct understanding of the
doctrine of sovereign immunity. A negative answer will
place additional burdens on the judiciary and on the victims
of unlawful conduct by state officials. It will also require unnecessary determinations of constitutional questions, a result
inimical to sound principles of judicial restraint. I therefore
respectfully dissent.
I
In one of the most respected opinions ever written by a
Member of this Court, Justice Brandeis wrote:
"The Court developed, for its own governance in the
cases confessedly within its jurisdiction, a series of rules
under which it has avoided passing upon a large part of
all the constitutional questions pressed upon it for decision. They are:
"The Court will not pass upon a constitutional question

.•
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although properly presented by the record, if there is
also present some other ground upon which the case may
be disposed of. This rule has found most varied application. Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the
other a question of statutory construction or general law,
the Court will decide only the latter. Siler v. Louisville
& Nashville R. Co., 213 U. S. 175, 191." Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 346-347
(1936) (Brandeis, J., concurring).
The Siler case, cited with approval by Justice Brandeis in
Ashwander, was remarkably similar to the case the Court decides today.
A privately owned railroad corporation
brought suit against the members of the railroad commission
of Kentucky to enjoin the enforcement of a rate schedule promulgated by the Commission. The federal circuit court
found that the schedule violated the plaintiff's federal constitutional rights and granted relief. This Court affirmed,
but it refused to decide the constitutional question because
injunctive relief against the state officials was adequately
supported on the basis of state law. The Court explained:
"The Federal questions, as to the invalidity of the
state statute because, as alleged, it was in violation of
the Federal Constitution, gave the Circuit Court jurisdiction, and, having properly obtained it, that court had
the right to decide all the questions in the case, even
though it decided the Federal questions adversely to the
party raising them, or even if it omitted to decide them
at all, but decided the case on local or state questions
only.
"Where a case in this court can be decided without reference to questions arising under the Federal Constitution, that course is usually pursued and is not departed
from without important reasons. In this case we think
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it much better to decide it with regard to the question of
a local nature, involving the construction of the state
statute and the authority therein given to the commission to make the order in question, rather than to unnecessarily decide the various constitutional questions appearing in the record." Siler v. Louisville & Nashville
R.R. Co., 213 U.S. 175, 191, 193 (1909).'
The Siler principle has been repeatedly applied in cases involving state as well as local officials. On numerous occasions, when a suit against state officials has presented both
federal constitutional questions and issues of state law, the
Court has upheld injunctive relief on state law grounds.
See, e. g., Greene v. Louisville & Interurban R.R. Co., 244
U. S. 499, 508, 512-514 (1917) (state board of valuation and
assessment; state attorney general); Louisville & Nashville
R.R. Co. v. Greene, 244 U. S. 522, 527 (1917) (same); Davis
' In Siler the Court decided the case on state-law grounds, even though
it acknowledged that, "[i]n this case we are without the benefit of a construction of the statute by the highest state court of Kentucky, and we
must proceed in the absence of state adjudication upon the subject." 213
U. S., at 194.
Justice Peckham's opinion in Siler rested on a long line of cases, dating
back to Chief Justice Marshall's decision in Osborn v. Bank of the United
States, 9 Cranch 738, 822 (1824), holding that a federal court has jurisdiction over all the issues-state as well as federal-presented by a case that
properly falls within its jurisdiction. Nor was Siler breaking new ground
in avoiding a federal constitutional question by deciding on state law
grounds. In Santa Clara County v. Southern Pacific Railroad Co., 118
U. S. 394, 410-411 (1886), the Court noted the importance of the federal
constitutional questions. Even though these had been treated as dispositive by the lower court, and though they were the "main-almost the
only-questions discussed by counsel," id., at 395, the Court stated,
"These questions belong to a class which this court should not decide, unless their determination is essential to the disposal of the case in which
they arise." It then determined that the challenged tax assessments were
not authorized by state law and affirmed the judgment solely on that
ground.
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v. Wallace, 257 U. S. 478, 482-485 (1922) (state tax commissioner, state treasurer, state auditor, state attorney general,
and secretary of state); Glenn v. Field Packing Co., 290
U. S. 177, 178 (1933) (state tax commissioners); Lee v.
Bickell, 292 U. S. 415, 425 (1934) (state comptroller). In the
Greene cases, the Court considered and necessarily rejected
the contention that the Eleventh Amendment bars such relief; state officials had argued at length that the actions were
suits against the State and had endeavored to distinguish Ex
parte Young. 2 In addition, the Court has routinely applied
the Siler rule in cases upholding injunctive relief on the basis
of state law against municipal officials, 3 and it has repeatedly
2
See Brief for Appellants, Greene v. Louisville and Interurban Railroad Co., 244 U. S. 499, at 27-45; Brief for State Board and Officers, Louisville & Nashville Railroad Co . v. Greene, 244 U. S. 522, at 74-101. See
also Reply Brief of Illinois Central Railroad Co., Illinois Central Railroad
Co. v. Greene, 244 U. S. 555, at 38--39 (companion case). The Court in
Greene noted that the highest court of Kentucky had held that "discrimination such as that complained of" was not in accord with the constitution and
laws of the state. Although there was no redress in state courts, the
Court stated, "This, while admitting the wrong, merely denies judicial relief, and is not binding upon the federal courts." 244 U. S., at 512-513;
see id., at 514.
3
See, e. g., Lincoln Gas & Electric Light Co. v. City of Lincoln, 250
U. S. 256, 268-269 (1919) (modifying judgment to note specifically that the
District Court had relied on state constitutional grounds rather than federal grounds to enjoin enforcement of occupation tax); Bohler v. Callaway,
267 U. S. 479, 489 (1925) (affirming injunction based on state constitutional
grounds, barring county tax receiver from levying execution of assessments); R isty v. Chicago, Rock Island & Pacific Railway Co., 270 U. S.
378 (1926) (in diversity actions, affirming injunction on state law grounds
barring county officials from assessing costs for drainage system, and citing Greeene with approval); Cincinnati v. Vester, 281 U. S. 439, 448-449
(1930) (affirming injunction on state statutory grounds preventing municipality from appropriating certain parcels of real property); Hillsborough v.
Cromwell, 326 U. S. 620, 629 (1946) (affirming injunction, on state statutory grounds, barring assessment of a tax by county tax collector). Such
suits, of course, do not implicate the Eleventh Amendment. Lincoln
County v. Luning, 133 U. S. 529 (1890) .

.•
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reaffirmed the general principle in cases in which the plaintiffs were not held to be entitled to the relief they sought. 4
In Hagans v. Lavine, 415 U. S. 528, 546 (1974), JUSTICE
WHITE, writing for the Court, quoted from the Siler opinion
and noted that the "Court has characteristically dealt first
with possibly dispositive state law claims pendent to federal
constitutional claims." He added:
"Numerous decisions of this Court have stated the
general proposition endorsed in Siler-that a federal
court properly vested with jurisdiction may pass on the
state or local law question without deciding the federal
constitutional issues-and have then proceeded to dispose of the case solely on the nonfederal ground. See,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629-630
(1946); Waggoner Estate v. Wichita County, 273 U. S.
113, 116-119 (1927); Chicago G.W.R. Co. v. Kendall, 266
U. S. 94 (1924); United Gas Co. v. Railroad Comm'n,
278 U. S. 300, 308 (1929); Risty v. Chicago, R.I. & P.R.
Co., 270 U. S. 378, 387 (1926). These and other cases
illustrate in practice the wisdom of the federal policy of
avoiding constitutional adjudication where not absolutely
• Most recently, in a unanimous per curiam opinion a year ago, we held
that it was an abuse of discretion for the Court of Appeals to decline to
resolve a pendent state-law claim which might have afforded relief against
a school district, thus avoiding a decision on federal constitutional grounds.
Schmidt v. Oakland Unified School Dist., U. S. Q"une 21, 1982)
(citing Hagans v. Lavine, discussed in text infra). See also Louisville &
Nashville Railroad Co. v. Garrett, 231 U. S. 298, 303-304 (1913); Ohio Tax
Cases, 232 U. S. 576, 586-587 (1914); Chicago Great Western Railway Co.
v. Kendall, 266 U. S. 94, 97-98 (1924); Waggoner Estate v. Wichita
County, 273 U. S. 113, 116 (1927); United Gas Co. v. Railroad Commission of Kentucky, 278 U. S. 300, 307 (1929); Railroad Comm'n of California v. Pacific Gas & Electric Co., 302 U. S. 388, 391 (1938).
Numerous other cases have cited Siler as an accurate statement of the
law regarding pendent jurisdiction. See, e. g., Hurn v. Oursler, 289
U. S. 238, 243-245 (1933); Florida Lime Growers v. Jacobsen, 362 U. S.
73, 81, n. 7 (1960); Aldinger v. Howard, 427 U. S. 1, 7 (1976).
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essential to disposition of a case."
n. 12.

415 U. S., at 547

Not only does the Siler rule have an impressive historical
pedigree. It is strongly supported by the interest in avoiding duplicative litigation as well as the interest in avoiding
the unnecessary decision of federal constitutional questions.
Cf. H.L. v. Matheson, 450 U. S. 398, 407 (1981) (citing Justice Brandeis' opinion in Ashwander); Hutchinson v. Proxmire, 443 U. S. 111, 122 (1979) (citing the Court's opinion in
Siler). In addition, it enhances the decisionmaking autonomy of the States. Unlike the majority's position, which requires a decision on federal constitutional grounds that no
State authority can undo, the Siler rule directs the federal
court to turn first to state law, which the State is free to modify or repeal. Indeed, in some of the cases following Siler,
this Court has required that the decree include a provision
expressly authorizing its reopening in the event that a state
court later decided the question of state law differently.
Glenn v. Field Packing Co., 290 U. S. 177, 178-179 (1933);
Wald Transfer & Storage Co. v. Smyth, 290 U. S. 602 (1933);
Lee v. Bickell, 292 U. S. 415, 426 (1934). By leaving the policy determinations underlying injunctive relief in the hands of
the State, the Court of Appeals' approach gives appropriate
deference to established state policies. See 673 F. 2d, at
658.
Ironically, the premise underlying the Siler principle-that
a federal court with jurisdiction over federal questions in a
lawsuit also has jurisdiction over pendent state ·law issues,
even if the defendant is a state official-was most recently
recognized by this Court in this very case. The District
Court relied on three sources of law to support its holding
that respondents have a right to treatment in the least restrictive environment: a federal statute, a Pennsylvania statute, and the Federal Constitution. See 446 F. Supp. 1295
(ED Pa. 1977). The Court of Appeals, sitting en bane, af-

.-
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firmed on both state and federal statutory grounds, and
therefore found it unnecessary to review the District Court's
holding that the federal constitutional rights of the Pennhurst
residents had been violated. See 612 F. 2d 84 (CA3 1979).
When we reviewed the case in 1981, we rejected the federal
statutory basis for the Court of Appeals' decision. We did
not accept respondent's contention that the state law grounds
provided an adequate basis for affirmance of the judgment,
because we were concerned that the Court of Appeals' analysis of the state law question might have been influenced by its
erroneous reading of the federal statute. Concluding that it
was "unclear whether state law provides an independent and
adequate ground which can support the court's remedial
order," 451 U. S. 1, 31 (1981), we "remand[ed] the state-law
issue for reconsideration in light of our decision here." Ibid.
We appended a footnote explaining why we declined to consider the effect of the Pennsylvania Supreme Court's then recent decision, In re Schmidt, 494 Pa. 86, 429 A. 2d 631 (1981).
In that footnote, we again expressly stated that the Court of
Appeals could "consider the state law issues in light of the
Pennsylvania Supreme Court's recent decision." 451 U. S.,
at 31, n. 24.
The possibility that Siler was no longer good law, or that
the Eleventh Amendment might provide a basis for refusing
to decide the state law issues, apparently did not occur to any
Member of this Court. Thus, Siler was still good law in
1981.
II
The fair and efficient administration of the law is served by
respecting settled rules and by carrying out orders entered in
the course of litigation. Neither the doctrine of stare decisis, nor the doctrine of the law of the case, rigidly forecloses
the re-examination of old rules or outstanding orders. The
doctrines, do, however, establish strong presumptions. A
proponent of change must come forward with strong reasons

.•
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to disregard what has already been decided-reasons that
are strong enough to overcome the interests in certainty and
stability which underlie so much of the framework of our law.
In this case, the parties have litigated for almost a decade on
the assumption that the rule of the Siler case was sound law.
The state law issue was fully briefed by both sides on the
merits when the case first came before the Court. See Brief
for Petitioners 9, 39-43; Brief for Respondents Terri Lee
Halderman, et al. 23-34; Brief for the United States 37-38;
Reply Brief for Petitioners 17. Only after the case had been
fully tried, affirmed by the Court of Appeals sitting en bane,
reviewed for the first time in this Court, and remanded to the
Court of Appeals, did petitioners advance the argument that
the Court finds persuasive today. In rejecting this contention, the Court of Appeals quoted at length from this Court's
opinion remanding for reconsideration of the state law issue,
673 F. 2d, at 649-651. It is tolerably clear that the only reason the Eleventh Amendment argument was not advanced at
an earlier stage of the case is that nobody thought of it before. Yet the Court accepts the State's contention at this
late stage, requiring the plaintiffs to start all over again in a
state court if they wish to rely on state law, and requiring the
Court of Appeals to decide a serious federal constitutional
question which could be avoided if plaintiffs obtain relief on
the basis of state law.
Today the Court rejects settled doctrine, repudiates the
powerful interests supporting the Siler rule, and disserves
the interest in bringing protracted litigation to a conclusionan interest that is particularly strong in a case in which the
mistreatment of a relatively helpless segment of the community is graphically described by undisputed findings of fact.
The countervailing reason must presumably be strong indeed. In the view of the majority, that reason is the doctrine of "sovereign immunity." The essence of the Court's
analysis is encapsulated in this statement:
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"The constitutional principle of sovereign immunity, embodied in the Eleventh Amendment, demands that
claims against state officials on the basis of state law be
resolved in state courts." Ante, at 21.
The Court's explanation of the doctrine that issues such a
powerful command is inadequate. I shall therefore comment
on it, giving special attention to its historical and logical relationship with the Siler rule repudiated today by the Court.
\

III
In Chisholm v. Georgia, 2 Dall. 419 (1793), the Court was
required to decide whether the doctrine of sovereign immunity deprived a federal court of jurisdiction in an action in assumpsit brought against the State of Georgia by a citizen of
South Carolina serving as the executor of the estate of a British creditor. In a decision that was unpopular with state
governments which were either unable or unwilling to pay
their just debts when due, the Court held that Georgia was
amenable to suit. The analysis of the doctrine of sovereign
immunity in the opinion of Chief Justice Jay is illuminating:
"It will be sufficient to observe briefly, that the sovereignties in Europe, and particularly in England, exist on
feudal principles. That system considers the Prince as
the sovereign, and the people as his subjects; it regards
his person as the object of allegiance, and excludes the
idea of his being on an equal footing with a subject, either in a Court of Justice or elsewhere. That system
contemplates him as being the fountain of honor and authority; and from his grace and grant derives all franchises, immunities and privileges; it is easy to perceive
that such a sovereign could not be amenable to a Court of
Justice, or subjected to judicial control and actual constraint. It was of necessity, therefore, that suability
became incompatible with such sovereignty. Besides,
the Prince having all the Executive powers, the judg-

81-2101-DISSENT
10

PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

ment of the Courts would, in fact, be only monitory, not
mandatory to him, and a capacity to be advised, is a different thing from a capacity to be sued. The same feudal ideas run through all their jurisprudence, and constantly remind us of the distinction between the Prince
and the subject. No such ideas obtain here; at the
Revolution, the sovereignty devolved on the people .... " /d., at 471 (emphasis in original) .

...
It is familiar history that it took only five years for the sovereign States, many of which were heavily in debt even
though the new central government had relieved them of
most of their revolutionary war obligations, to overrule the
Chisholm case by ratifying the Eleventh Amendment to the
Constitution. The text of that amendment has two noteworthy features: it encompasses only suits by citizens of other
States and foreign nations, and it refers only to suits against
States. 5 At the outset, this Court applied the amendment
literally. Chief Justice Marshall wrote that the amendment
would not apply to an action commenced by a citizen of Virginia against the Commonwealth of Virginia. Cohens v. Virginia, 6 Wheat. 264, 412 (1821). He also asserted that its
force was, "of necessity, limited to those suits in which a
State is a party on the record." Osborn v. Bank of the
United States, 9 Wheat. 738, 857 (1824).
Before the end of the 19th century, however, the reach of
the Eleventh Amendment had been expanded along both dimensions. The first of these textual limitations upon the
scope of the states' sovereign immunity from suit in federal
courts was swept aside in Hans v. Louisiana, 134 U. S. 1
(1890). Hans was a suit against the State of Louisiana,
brought by a citizen of Louisiana seeking to recover interest
• "The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State." U. S. Canst. Arndt. XI.
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on the State's bonds. 6 Disagreeing with the majority's analysis in Chisholm, the Court explained that some of the arguments made during the process of ratifying the Constitution
had become a part of the judicial scheme created by the Constitution. 7 Thus, in the Court's view, the Eleventh Amendment merely exemplified the broader and more ancient doctrine of sovereign immunity, 8 and the Constitution bars a
suit in federal court brought by a citizen against his own
State. 9
Second, the Court did not long adhere to Chief Justice
Marshall's test that a State must be a party of record for the
suit to be barred by sovereign immunity. It held in a num6
The Court's opinion. expressly distinguished cases in which a State
might have unconstitutionally invaded the enjoyment of other rights:
''Whilst the State cannot be compelled by suit to perform its contracts, any
attempt on its part to violate property or rights acquired under its contracts, may be judicially resisted; and any law impairing the obligation of
contracts under which such property or rights are held is void and powerless to affect their enjoyment." 134 U. S., at 20-21.
7
Hans did not specify the precise constitutional basis for this conclusion. Some years later, in Monaco v. Mississippi , the Court recognized
this problem:
"Manifestly, we cannot rest with a mere literal application of the words of
§ 2 of Article III, or assume that the letter of the Eleventh Amendment
exhausts the restrictions upon suits against non-consenting States. Behind
the words of the constitutional provisions are postulates which limit and
control." 292 U. S. 313, 322--323 (1934).
8
The discussion of the doctrine of sovereign immunity in the Hans opinion made no attempt to explain its virtues. It relied instead on the antiquity of the rule and the notion that a contrary point of view is simply unthinkable. 134 U. S. , at 21.
9
In support of its conclusion, the Court noted that Congress had merely
given the federal courts jurisdiction that was "concurrent with the courts
of the several States," and suggested that it would be anomalous to permit
a citizen to sue in federal court when the state courts were closed to him.
!d. , at 18. Of course, that argument cuts the other way today, since, as
petitioners acknowledge, respondents' claim for relief under state law
could be brought in state court. Brief for Petitioners 32.

.-
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ber of cases that a suit against a state official was in essence a
suit against the State within the Eleventh Amendment's prohibition. Unlike suits against States, suits against state officials in their own names were not dismissed at the threshold,
Poindexter v. Greenhaw, 114 U. S. 270, 288 (1885); Illinois
Central R. Co. v. Adams, 180 U. S. 28, 37-38 (1901), but the
Court considered the nature of the relief sought in order to
determine whether the State was the "real party in interest."
Cunningham v. Macon & Brunswick R.R. Co., 109 U. S.
446, 456-457 (1883); In re Ayers, 123 U. S. 443, 487-492
(1887). If the plaintiff sought relief that required direct payment of money out of the State's treasury to fulfill the State's
financial obligations, or otherwise directly interfered with
the State's finances, then the suit was treated as an action
against the State, barred by sovereign immunity. 10
But the Court preserved a selective approach to extending
the doctrine of sovereign immunity. It was settled doctrine
that the Eleventh Amendment did not protect unconstitutional conduct by state officials acting in their official capacity. Poindexter v. Greenhaw, supra, at 288; Pennoyer v.
McConnaughy, 140 U. S. 1, 10-12 (1891); Smyth v. Ames,
169 U. S. 466, 51~19 (1898). 11 As the Court wrote,
"The other class is where a suit is brought against defendants who, claiming to act as officers of the State, and
0
' See, e. g., Governor of Georgia v. Madrazo, 1 Pet. 110, 123-124 (1828);
Louisiana v. Jumel, 107 U. S. 711 (1882); Hagood v. Southern, 117 U. S.
52 (1886); Christian v. Atlantic & N . C. R . Co., 133 U. S. 233, 243-246
(1890); North Carolina v. Temple, 134 U. S. 22, 30 (1890); Louisiana v.
Steele, 134 U. S. 230, 232 (1890); McGahey v. Virginia, 135 U. S. 662, 684
(1890); Smith v. Reeves, 178 U. S. 436 (1900).
"See also Board of Liquidation v. McComb , 92 U. S. 531, 541 (1875);
Allen v. Baltimore & Ohio R. Co., 114 U. S. 311, 315-316 (1885); In re Tyler, 149 U. S. 164, 190-191 (1893); Reagan v. Farmers' Loan & Trust Co.,
154 U. S. 362, 388-391 (1894); Scott v. Donald, 165 U. S. 58, 67-70 (1897);
Prout v. Starr, 188 U.S. 537 (1903); McNeill v. Southern Ry. Co., 202
u. s. 543, 559 (1906).
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under the color of an unconstitutional statute, commit
acts of wrong and injury to the rights and property of the
plaintiff acquired under a contract with the State. Such
suit, whether brought to recover money or property in
the hands of such defendants, unlawfully taken by them
in behalf of the State, or for compensation in damages,
or, in a proper case where the remedy at law, is inadequate, for an injunction to prevent such wrong and injury, ... is not, within the meaning of the Eleventh
Amendment, an action against the State." 140 U. S., at
10.
The Court reasoned that the absence of valid authority left
the official as a private actor, stripped of his representative
capacity. 12 This was not merely an ad hoc accommodation
between federal and state interests, see ante, at 14, 15, but
an application of the Court's established framework of Eleventh Amendment analysis. In short, the decision upholding
injunctive relief in Ex parte Young, 209 U. S. 123 (1908),
which today's majority treats as a limited exception to the
sweeping generality of the Eleventh Amendment, in fact
merely restated a well-settled rule. 13
"That, it is true, is a legislative act of the government of Virginia, but
it is not a law of the State of Virginia. The State has passed no such law,
for it cannot; and what it cannot do, it certainly, in contemplation of law,
has not done. The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made it the duty of the defendant to receive the coupons tendered in
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and therefore a wrong. He stands,
then, stripped of his official character; and, confessiong a personal violation
of the plaintiff's rights for which he must personally answer, he is without
defence." Poindexter v. Greenhaw, supra, 114 U. S., at 288.
13
As the Court observes, it is familiar learning that there is a tension in
Ex parte Young because the scope of the Eleventh Amendment was held to
be narrower than the scope of the Fourteenth. But the two amendments
differ both in language and purpose with regard to defining action by the
12
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"

81-2101-DISSENT
14

PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

Another line of cases-highly relevant to today's decision-also shows that barring suits against state officials was
as much the exception as the rule. State officials and other
agents of the State were not protected by the federal doctrine of sovereign immunity from tort actions under state
law. In a diversity case, federal courts had power to decide
such cases and to award injunctive and monetary relief
against individuals who claimed to have acted as state officials, unless they proved that the challenged conduct had in
fact been authorized by law.
This rule was expressly reaffirmed in a case decided by this
Court in the same Term as Ex parte Young and published in
the same volume of the United States Reports. The appellant in Scully v. Bird, 209 U. S. 481 (1908), brought a diversity suit seeking injunctive relief against the dairy and food
commissioner of the State of Michigan, on the ground that
"under cover of his office" he had maliciously engaged in a
course of conduct designed to ruin plaintiff's business in the
State. The circuit court dismissed the complaint on Eleventh Amendment grounds. On appeal, the plaintiff contended that the Eleventh Amendment "does not apply where
a suit is brought against defendants who, claiming to act as
officers of the State, and under color of a statute which is
valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
State. It is clear, at all events, that the limitations on the Eleventh
Amendment in Ex parte Young simply followed the principles established
by the Court in cases that did not involve the Fourteenth Amendment.
The Court stated:
"The answer to all this is the same as made in every case where an official claims to be acting under the authority of the State. The act to be
enforced is alleged to be unconstitutional, and if it be so, the use of the
name of the State to enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one which does not
affect the State in its sovereign or governmental capacity. " 209 U. S., at
159-160.
.
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to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." I d., at 481. 14 This court agreed. It
noted that the complaint alleged action "in dereliction of duties enjoined by the statutes of the State," and concluded that
it was "manifest from this summary of the allegations of the
bill that this is not a suit against the State." Id., at 490.
It was firmly established by 1908 that tortious acts by state
officials under color of office were not protected by the Eleventh Amendment. Cunningham v. Macon & Bruns'Wick R.
Co., supra, 109 U. S., at 452; Poindexter v. Greenhow, 114
U. S., at 287; Reagan v. Farmers' Loan & Trust, 154 U. S.
362, 390-391 (1894). 15 A few years later, the Court explained
the relationship of these tort cases to the doctrine of sovereign immunity in Hopkins v. Clemson Agricultural College,
221 u. s. 636 (1911):
"immunity from suit is a high attribute of sovereignty-a
prerogative of the State itself-which cannot be availed
of by public agents when sued for their own torts. The
"Your orators further represent that all the acts and doings of the said
Arthur C. Bird, as above specified, in relation to the prohibition of the sale
of your orators' said syrups in the State of Michigan are entirely unauthorized by the statutes of the State of Michigan, and the said Arthur C.
Bird, in committing said acts above complained of, was and is acting as a
private citizen of the State of Michigan, but under cover of his said office of
Dairy and Food Commissioner.... " Record 11.
16
The Court explained that the individual officer sued in tort
"is not sued as, or because he is, the officer of the government, but as an
individual, and the court is not ousted of jurisdiction because he asserts jurisdiction as such officer. To make out his defense he must show that his
authority was sufficient in law to protect him." Cunningham, 109 U. S.,
at 452; quoted in Poindexter v. Greenhow, 114 U. S., at 287.
Cf. Rolston v. Missouri Fund Comm'rs, 120 U. S. 390, 411 (1887) (federal
court may enjoin fund commissioners of state from selling property subject
to liens in favor of private party bringing suit; "the suit is to get a state
officer to do what a statute requires of him. The litigation is with the officer, not the state.")
14
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Eleventh Amendment was not intended to afford them
freedom from liability in any case where, under color of
their office, they have injured one of the State's citizens.
To grant them such immunity would be to create a privileged class free from liability for wrongs inflicted or injuries threatened .... Besides, neither a State nor an individual can confer upon an agent authority to commit a
tort so as to excuse the perpetrator. In such cases the
law of agency has no application-the wrongdoer is
treated as a principal and individually liable for the damages inflicted and subject to injunction against the commission of acts causing irreparable injury." 16
This principle was repeatedly applied in federal courts in
cases contemporary with Young and Siler. 17 In Johnson v.
The Court also stated:
"Corporate agents or individual officers of the State stand in no better position than officers of the General Government, and as to them it has often
been held that: 'The exemption of the United States from judicial process
does not protect their officers and agents, civil or military, in time of peace,
from being personally liable to an action of tort by a private person, whose
rights of property they have wrongfully invaded or injured, even by authority of the United States.' Belknap v. Schild, 161 U. S. 10, 18.'' 221
U. S., at 645.
The importance of state law authority for the actions of state officials
also appears, by implication, in cases barring suits against individual officials as suits against the State. In such cases the Court frequently noted,
as one relevant factor, that the relief sought would be unauthorized by
state law and would therefore adversely affect the State itself. E. g.,
Louisiana v. Jumel, supra, 107 U. S., at 721; Hagood v. Southern, supra,
114 U. S., at 68. In contrast, in cases of official actions that were never
authorized by state law, a federal court's remedy would not run contrary to
state policy.
7
1 The majority sweepingly asserts that the "'line of cases' central to the
dissent's argument since has been repudiated by this Court.'' Ante, at 16,
n. 15. In support of this conclusion, the majority relies almost entirely on
broad language in Larson v. Domestic & Foreign Commerce Corp., 337
U. S. 682, 691-702 (1949). Not only did that language go well beyond
16
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Lankford, 245 U. S. 541 (1918), the Court reversed the dismissal of an action against the Bank Commissioner of Oklahoma and his surety to recover damages for the loss of the
plaintiff's bank deposit, alleged to have been caused by the
what was necessary to decide the case, but it also apparently did not command the full agreement of five members of the Court. Larson was a suit
against the federal War Assets Administrator, asserting that, because the
plaintiff had a contract right to certain surplus coal, the Administrator
could not lawfully sell the same coal to others. According to the plaintiff,
title to the coal had passed to it at the time the contract was made; the
Administrator was "illegally" holding specific property to which the plaintiff had title and could be sued as an individual. I d., at 684--685, 692. In
short, Larson was nothing more than a simple contract dispute regarding
the sale of surplus government property. The Court held that the suit
was barred by the sovereign immunity of the federal government. Justice
Douglas, whose vote was necessary to give the Court's opinion a majority,
wrote separately to make clear the narrow basis for his concurrence:
"I think that the principles announced by the Court are the ones which
should govern the selling of government property. Less strict applications of those principles would cause intolerable interference with public
administration. To make the right to sue the officer turn on whether by
the law of sales title had passed to the buyer would clog this governmental
function with intolerable burdens. So I have joined the Court's opinion."
Id., at 705.
Justice Rutledge concurred in the result; Justice Jackson dissented; and
Justice Frankfurter wrote a lengthy dissenting opinion, in which Justice
Burton joined.
Today the majority extends Larson to a situation governed by entirely
different concerns. The Pennhurst suit is not a private party's contractbased claim to possession of identifiable tangible property, whose retention
by the official is allegedly "unlawful" only in the sense that the plaintiff asserts title. Rather, the respondents have sought injunctive relief against
enforcement of general policies and practices in a state institution for mentally retarded children, policies that the state supreme court has held to be
inconsistent with statutory requirements. In re Schmidt, 429 A. 2d 631,
634, 637 (Pa. 1981). To the extent that Larson suggests that sovereign
immunity bars all suits based on actions that state officials claim to be
within the scope of official authority, it is not necessary or appropriate to
read that rule into the Eleventh Amendment. Indeed, the plurality opinion last Term in Florida Department of State v. Treasure Salvors, Inc ., 50
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Commissioner's failure to safeguard the business and assets
of the bank in negligent or willful disregard of his duties
under state law. The Court explained that the action was
not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involving the State in delinquency,
indeed, may injure the State by delinquency as well as
some resident of the State,· and be amenable to both."
I d., at 545. 18
It was clear that; notwithstanding the Eleventh Amend-

ment, a plaintiff could bring a suit under state law against a
state official even if he did not allege that the defendant had
acted ultra vires-that is, completely beyond the scope of ofU. S.L.W. 5056 (July 1, 1982), expressly rejected a claim by defendant '
state officials that, within the meaning of Larson, they had authority to
refuse to surrender possession of the property at issue.
18
In Lankford v. Platte Iron Works Co., 235 U. S. 461, 471, 476 (1915),
the Court assumed that the Eleventh Amendment would not bar a suit "to
compel submission by the officers of the State to the laws of the State,
accomplishing at once the policy of the law and its specific purpose," but
rejected the appellees' interpretation of the state statute. See also Old
Colony Trust Co. v. Seattle, 271 U. S. 426, 431 (1926) (reaffirming general
principle of Clemson in suit against city and county officials); cf. Worcester
County Trust Co. v. Riley, 302 U. S. 292, 297 (1937) ("generally suits to
restrain action of state officials can, consistently with the constitutional
prohibition, be prosecuted only when the action sought to be restrained is
without the authority of state law or contravenes the statutes or Constitution of the United States"; Cory v. White, - - U. S. - - , - - (1982)
(stating that Worcester established that the "Eleventh Amendment bars
suits against state officers unless they are alleged to be acting contrary to
federal law or against the authority of state law") .

.
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ficial authority. A suit alleging that the official had acted
within his authority but in a manner contrary to state law
was not barred for a simple reason. The Eleventh Amendment bars suits against States; it does not bar suits against
state officials for action not authorized by the State's own
laws. If one accepts the holding of Ex parte Young, as the
majority apparently does, this principle follows a fortiori.
Ex parte Young concludes that unconstitutional action by
state officials is not action by the State even if it purports to
be authorized by state law, because the federal Constitution
strikes down the state-law shield. 209 U. S., at 159. In the
tort cases, if the plaintiff proves his case, there is by definition no state-law defense. 19 These precedents make clear beyond peradventure that the Court is historically wrong when
it says that, because "the Young doctrine rests on the need to
promote the vindication of federal rights," injunctive relief
may not be awarded against state officials "where unnecessary to promote the supremacy of federal law." Ante, at
14, 15.
.
These two lines of cases-upholding actions against state
officials for conduct violating the Federal Constitution, and
actions against state officials for conduct unauthorized by
state law-demonstrate that the Siler rule was fully harmonious with established Eleventh Amendment principles. The
jurisdiction of the federal court in Siler was established by a
federal claim similar to the one asserted in Ex parte Young;
the pendent state-law claim was not barred by the Eleventh
"If conduct of a state officer taken pursuant to an unconstitutional
state statute is deemed to be unauthorized and may be challenged in federal court, conduct undertaken without any authority whatever is also not
entitled to Eleventh Amendment immunity." Florida Department of
State v. Treasure Salvors, Inc ., 50 U.S.L.W. 5056, 5063 Q"uly 1, 1982) (plurality opinion). "Larson established that where the officer's actions are
limited by statute, actions beyond those limitations are to be considered
individual and not sovereign actions." Id., at 5068 (WHITE, J.,
dissenting) .
19

-
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Amendment under the rationale of the tort cases. 20 The federal court therefore had jurisdiction to resolve the case and
grant injunctive relief on either federal or state grounds,
without encountering any barrier imposed by the Eleventh
Amendment. Moreover, decision on state grounds in Siler
served the powerful interest in avoiding unnecessary decision
of federal constitutional questions.
Thus the Court's rejection of Siler not only runs counter to
the salutary principle of judicial restraint in constitutional adjudication; it is also completely unsupported by this Court's
Eleventh Amendment decisions. The majority acknowledges that the defendant state officials are properly joined as
parties to the lawsuit, and that the District Court has ample
power to grant injunctive relief against them, but somewhere
in the recesses of the Eleventh Amendment it finds a limitation on the source of law on which the District Court may
rely. To reach this conclusion it cavalierly overrules anumber of earlier cases and rejects a rule that has been repeatedly approved by this Court. This sort of freehand rewriting of constitutional text is simply too much for me to accept.
In passing the majority also casts doubt on another appar- ·
ently well-settled line of cases-those which make clear that
As petitioners recognize, the same Eleventh Amendment principles
apply to diversity cases and to pendent state-law clait'ns. Brief for Petitioners 21, Tr. of Oral Arg. iHi. This Court's identical treatment of the
Eleventh Amendment issues in a trio of companion cases, only one of them
within the federal diversity jurisdiction but each of them presenting pendent state-law claims, makes this point clear. Greene v. Louisville & Interurban R . Co., 244 U. S. 499, 506-508 (1917); Louisville & Nashville R.
Co. v. Greene, 244 U. S. 522, 528 (1917); Illinois Central R. Co. v. Greene,
244 U. S. 555, 559 (1917). Thus it is highly improbable that the Court's
assertion of federal jurisdiction over pendent state-law claims in Siler and
Greene inadvertently ignored Eleventh Amendment problems, as the majority suggests. Ante, at 17-19. The Court had repeatedly rejected the
contention that state-law claims against state officials were suits against
the State itself. Today's decision necessarily rejects those prior holdings .
20
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counties and other political subdivisions of States are not protected by the Eleventh Amendment. The defendants in this
case include various county commissioners, county mental retardation administrators, and other officials of five Pennsylvania counties surrounding Pennhurst. The Court casually
suggests, "Given that the actions of the county commissioners and mental health administrators are dependent on funding from the State, it may be that relief granted against these
county officials, when exercising their functions under the
MH/MR Act, effectively runs against the State." Ante, at
21-22, n. 22. This dictum is flatly inconsistent with settled
law. Even if injunctive relief against officials of the State
itself would require additional expenditures from the state
treasury, we have consistently held that it does not violate
the Eleventh Amendment. As we wrote in Edelman v. Jordan, 415 U. S. 651, 667-668 (1974), "the fiscal consequences
to state treasuries in these cases were the necessary result of
compliance with decrees which by their terms were prospective in nature .... Such an ancillary effect on the state treasury is a permissible and often an inevitable consequence of
the principle announced in Ex parte Young, supra." See
also Milliken v. Bradley, 433 U. S. 267, 288-290 (1977).
This principle applies a fortiori to suits against county officials, who serve a governmental body that is not itself immune from suit. \
IV
The Court's willingness to cast off the constraints of
precedent and principle seems to stem from two sources: an
unstated concern about the ability of federal judges to decide
issues of state law, and a belief that the doctrine of sovereign
immunity establishes such a strong imperative that it must
be extended into areas where it has not previously held sway.
I find both of these grounds of decision to be indefensible.
Ever since the enactment of the Rules of Decision Act in
1789, Congress has assumed that federal courts are fully ca-
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pable of understanding and applying the law of the States in
which they sit. They apply such law routinely in diversity
cases. The federal bench is served by former members of
the state bar who have achieved eminence in the practice of
their profession before assuming federal office. Indeed, in
this case, the en bane court which decided the state law issues included several such members of the bar of Pennsylvania bar. Federal judges should not have their ability to decide an entire case undermined by an arbitrary rule that
deprives them of power to determine state law questions
when relief is sought against state officials. 21
The arbitrary rule announced today also results from an
exalted notion of the doctrine of sovereign immunity. If one
day this Court were to undertake a complete reexamination
of Eleventh Amendment doctrine, I might well subscribe to a
literal interpretation of the amendment such as the view espoused by Chief Justice Marshall, see pp. - - supra, or by
JUSTICE BRENNAN in his dissenting opinion in Employees v.
Missouri Public Health Department, 411 U. S. 279, 298
(1973). But, assuming that stare decisis requires adherence
to Hans v. Louisiana and other 19th century cases that
broadened the reach of sovereign immunity, see supra, 22 the
underlying nature of the doctrine counsels strongly against
detaching any new areas of judicial activity from the purview
21

We have recently rejected any suggestion that state judges are not
fully competent to resolve issues of federal law. See, e. g., Stone v. Powell, 428 U. S. 465, 493--494, n. 35 (1976). It is equally true, however, that
federal judges are fully capable of deciding all issues that arise in litigation
over which they have jurisdiction.
22
If the sovereign immunity doctrine were confined to collection cases
like Chisholm and Hans, it could be applied in an evenhanded manner that
produces no unanticipated injustice. A rule that makes clear that "the obligations of a State rest upon its honor and good faith, and cannot be made
the subject of judicial cognizance unless the State consents to be sued"
gives lenders and suppliers fair warning of the added risks involved in doing business with a sovereign State.
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of federal courts. 23
As Justice Frankfurter wrote in his dissent in Great Northern Life Ins. Co. v. Read, 322 U. S. 47, 59 (1944):
"Whether this immunity is an absolute survival of the
monarchial privilege, or is a manifestation merely of
power, or rests on abstract logical grounds, see Kawananakoa v. Polyblank, 205 U. S. 349, it undoubtedly runs
counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts reflect
a strong legislative momentum in their tendency to extend the legal responsibility of Government and to confirm Maitland's belief, expressed nearly fifty years ago
that, 'it is a wholesome sight to see "the Crown" sued
and answering for its torts.' 3 Maitland, Collected Papers, 263."
I respectfully dissent.
23
In Nevada v. Hall, 440 U. S. 410 (1979), we squarely rejected the notion that the Constitution contains some unwritten guarantee that protects
a State from being sued without its consent in the courts of another sovereign. Referring to the prevailing opinion in Chisholm v. Georgia, supra,
we wrote:
"Mr. Chief Justice Jay described sovereignty as the 'right to govern';
that kind of right would necessarily encompass the right to determine what
suits may be brought in the sovereign's own courts. Thus, Mr. Justice
Holmes explained sovereign immunity as based 'on the logical and practical
ground that there can be no legal right as against the authority that makes
the law on which the right depends.'
"This explanation adequately supports the conclusion that no sovereign
may be sued in its own courts without its consent, but it affords no support
for a claim of immunity in another sovereign's courts.'' 440 U. S., at
415-416.
Similar reasoning applies to the Court's decision today to invent a new
principle of sovereign immunity, barring injunctive relief against state official's on pendent state-law claims, that is totally unsupported by the text of
the Constitution or by any of our prior decisio~s .
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MEMORANDUM OF JUSTICE STEVENS.
At stake in this litigation is a claim asserted on behalf of a
class of mentally retarded persons that their entitlement to
treatment in an appropriate environment is being denied
them by petitioners, the state and county officials responsible
for the administration of Pennhurst State School and Hospital. Respondents' entitlement is assertedly supported by
both federal and state law. After years of controversy it has
become clear that Pennsylvania law guarantees respondents
the remedy they seek. 1 The principal question presented to
us is whether a federal court may order state officials to comply with state law. Petitioners submit that the Eleventh
Amendment deprives a federal court of jurisdiction to award
injunctive relief against state officials on the basis of state
law. This submission is novel, is foreclosed by repeated de..s
cisions of this Court and represents a most unwise departure
from sound principles of judicial administration. It is sup' In the questions raised in their petition for certiorari, petitioners do not
ask this Court to reexamine the Court of Appeals' conclusion that respondents are clearly entitled to relief under state law. Nor would it be appropriate for this Court to reexamine the unanimous conclusion of the en bane
Court of Appeals on a question of state law. See e. g., Bishop v. Wood,
426

u. s. 341, 345-346 (1976).
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ported by nothing more than an inaccurate understanding of
the doctrine of sovereign immunity.
The District Court found that petitioners have been operating the Pennhurst facility in a way that is forbidden by
state law, by federal statute and by the Federal Constitution.
In its most recent opinion, the Court of Appeals for the Third
Circuit, sitting en bane, unanimously concluded that state
law provided a clear and adequate basis for upholding the
District Court and that it was not necessary to address the
federal questions decided by that court. That action conformed precisely to the directive issued by this Court when
the case was here before. 2 Petitioners urge this Court to
make an unprecedented about-face, and to hold that the
Eleventh Amendment prohibited the Court of Appeals from
ordering petitioners to desist from conduct that violates state
law.
Petitioners' position is utterly without precedential support. Neither the Eleventh Amendment nor the doctrine of
sovereign immunity 3 has ever been interpreted to deprive a
2
In 1981 we held that the Court of Appeals had incorrectly relied on a
federal statute enacted in 1975 as a basis for affirming the District Court's
injunction. Pennsylvania State School & Hospital v. Halderman, 451
U. S. 1. We remanded the case to the Court of Appeals to consider
whether the Pennsylvania Mental Health and Mental Retardation Act of
1966 provided "an independent and adequate ground which can support the
court's remedial order." !d., 31. It was after that remand that petitioners raised the Eleventh Amendment question that is now before us.
Therefore, if petitioners' Eleventh Amendment argument is meritorious,
error was committed not only by the Court of Appeals, but by this Court in
1981 when we ordered the Court of Appeals to consider respondents' state
law claims. For in asserting jurisdiction over the claims, the Court of Appeals was doing no more than complying with the specific mandate of this
Court.
3
At least with respect to cases brought against state officials by citizens
of the same state, which do not fall within the literal terms of the Eleventh
Amendment, the Amendment is merely a codification of the ancient doctrine of sovereign immunity. Monaco v. Mississippi , 292 U. S. 313,
322--323 (1934). See Hans v. Louisiana, 134 U. S. 1, 15-18 (1890); Ex
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court of jurisdiction to grant relief against government officials who are engaged in conduct that is forbidden by their
sovereign. On the contrary, this Court has repeatedly and
consistently exercised the power to enjoin state officials from
violating state law. Before .reviewing those cases, however,
it will be helpful to examine the origins of the doctrine of sovereign immunity.
I

The doctrine of sovereign immunity developed in England,
where it was thought that the king could not be sued. However, common law courts, in applying the doctrine, traditionally distinguished between the king and his agents, on the
theory that the king would never authorize unlawful conduct,
and that therefore the unlawful acts of the king's officers
ought not be treated as acts of the sovereign. See 1 W.
Blackstone, Commentaries on the Laws of England *244 (J.
Andrews ed. 1909). As early as the fifteenth century,
Holdsworth writes, servants of the king were held liable for
their unlawful acts. See Ill W. Holdsworth, A History of
English Law 388 (1903). During the seventeenth century,
as the struggle to establish the supremacy of the constitution
over the monarch was waged, this rule of law was used extensively to curb the king's authority. The king's officers
"could do wrong, and if they committed wrongs, · ·hether
in the course of their employment or not, they could be
made legally liable. The command or instruction of the
king could not protect them. If the king really had
given such commands or instructions, he must have been
deceived." VI id., at 101.
In one famous case, it was held that although process would
not issue against the sovereign himself, it could issue against
his officers. "For the warrant of no man, not even of the
parte New York, 256 U. S. 490, 497 (1921); Fitzpatrick v. Bitzer, 427 U. S.
445, 456 (1976); Quern v. Jordan, 440 U. S. 332, 341 (1979). Petitioners
concede as much. See Brief for Petitioners at 12 n. 10.
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King himself, can excuse the doing of an illegal act." Sands
v. Child, 83 Eng. Rep. 725, 726 (K.B. 1693). By the eighteenth century, this rule of law was unquestioned. See X
W. Holdsworth, supra, at 650~52. And in the 19th Century this view was taken by the court to be so well-settled as
to not require the citation of authority, see Feather v. The
Queen, 122 Eng. Rep. 1191, 1205-1206 (K.B. 1865). 4
It was only natural, then, that this Court, in applying the
principles of sovereign immunity, recognized the distinction
between a suit against a state and one against its officer. 5
For example, while the Court did inquire as to whether a suit
was "in essence" against the sovereign, it soon became settled law that the Eleventh Amendment did not bar suits
against state officials in their official capacities challenging
unconstitutional conduct. See Poindexter v. Greenhaw, 114
U. S. 270, 288 (1885); Pennoyer v. McConnaughy, 140 U. S.
1, 10-12 (1891); Smyth v. Ames, 169 U. S. 466, 518-519
(1898). 6 This rule was reconciled with sovereign immunity
'The rationale for this principle was compelling. Courts did not wish to
confront the king's immunity from suit directly, nevertheless they found
the threat to liberty posed by permitting the sovereign's abuses to go unremedied to be intolerable. Since in reality the king could act only
through his officers, the rule which permitted suits against those officers
formally preserved the sovereign's immunity while operating as one of the
means by which courts establisJ..ed the supremacy of the law over the monarch. See X W. Holdsworth, ,upra, at 262-268.
5
Commentators have noted the influence of these English doctrines on
the American conception of sovereign immunity. See Jaffe, Suits Against
Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 19--29
(1963); Note, Express Waiver of Eleventh Amendment Immunity, 17 Ga.
L. Rev. 513, 517-518 (1983); Note, Developments in the Law-Remedies
Against the United States and its Officials, 70 Harv. L. Rev. 827, 831-833
(1957). In fact, in Belknap v. Schild, 161 U. S. 10 (1896), the Court, in
holding that officers of the United States were liable for injuries caused by
their unlawful conduct even if they did so acting pursuant to official duties,
cited the passage from Feather v. The Queen. See 161 U. S., at 18.
6
See also Board of Liquidation v. McComb, 92 U. S. 531, 541 (1875);
Allen v. Baltimore & 0. R. Co., 114 U. S. 311, 315--316 (1885); Haygood v.
Southern, 117 U.S. 52, 70 (1886); In re Ayers, 123 U.S. 443, 506--507
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principles by use of the traditional rule that an action against
an agent of the sovereign who had acted unlawfully was not
considered to be against the sovereign.
"[W]here a suit is brought against defendants who,
claiming to act as officers of the State, and under the
color of an unconstitutional statute, commit acts of
wrong and injury to the rights and property of the plaintiff acquired under a contract with the State. Such suit,
whether brought to recover money or property in the
hands of such defendants, unlawfully taken by them in
behalf of the State, or for compensation in damages, or,
in a proper case where the remedy at law, is inadequate,
for an injunction to prevent such wrong and injury, ...
is not, within the meaning of the Eleventh Amendment,
an action against the State."
Pennoyer v.
McConnaughy, 140 U. S., at 10.
The Court was able to distinguish between the sovereign
and its officials by reasoning that when an official acts pursuant to an unconstitutional statute, the absence of valid authority leaves the official ultra vires his authority, and thus a
private actor stripped of his status as a representative of the
sovereign. 7 In Ex parte Young, 209 U. S. 123 (1908), the
Court was merely restating a settled principle when it wrote:
(1887); In re Tyler, 149 U. S. 164, 190-191 (1893); Reagan v. Farmers'
Loan & Trust Co., 154 U. S. 362, 388--391 (1894); Scott v. Donald, 165
U. S. 58, 67-70 (1897); Prout v. Starr, 188 U. S. 537 (1903); Gunter v. Atlantic C.L. R . Co., 200 U. S. 273, 283-284 (1906); McNeill v. Southern R.
Co., 202 U. S. 543, 559 (1906). Cf. United States v. Lee, 106 U. S. 196,
219-222 (1883) (sovereign immunity of the United States not a defense
against suit charging officers of the United States with unconstitutional
conduct).
' "That, it is true, is a legislative act of the government of Virginia, but it
is not a law of the State of Virginia. The State has passed no such law, for
it cannot; and what it cannot do, it certainly, in contemplation of law, has
not done. The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made it the duty of the defendant to receive the coupons tendered in
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"The Act to be enforced is alleged to be unconstitutional, and if it be so, the use of the name of the State to
enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one
which does not affect the State in its sovereign or governmental capacity. It is simply an illegal act upon the
part of a state official in attempting by the use of the
name of the State to enforce a legislative enactment
which is void because unconstititional. If the act which
the state Attorney General seeks to enforce be a violation of the Federal Constitution, the officer in proceeding under such enactment comes into conflict with the
superior authority of that Constitution, and he is in that
case stripped of his official or representative character
and is subjected in his person to the consequences of his
individual conduct." ld., at 159-160. 8
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and the tax, thereafter taken, to be
without warrant of law, and therefore a wrong. He stands, then, stripped
of his official character; and, confessing a personal violation of the plaintiff's
rights for which he must personally answer, he is without defence."
Poindexter v. Greenhaw, 114 U. S., at 288.
8
See generally Orth, The Interpretation of the Eleventh Amendment,
1798-1908: A Case Study of Judicial Power, 1983 U. Ill. L. Rev. 423. The
Court has adhered to this formulation to the present day. See Goltra v.
Weeks, 271 U. S. 536, 544-545 (1926); Sterling v. Constantin, 287 U. S.
378, 393 (1932); Georgia R. Co. v. Redwine, 342 U. S. 299 (1952); Scheuer
v. Rhodes, 416 U. S. 232, 237 (1974); Ray v. Atlantic Richfield Co., 435
U. S. 151, 156 n. 6 (1978); Florida Dept. of State v. Treasure Salvors, Inc.,
- - U. S. - - , - - (1982) (opinion of STEVENS, J.); id., at-- (WHITE,
J., concurring in the judgment in part and dissenting in part). It is familiar learning that there is a tension in Ex parte Young because the scope of
state action for purposes of the Eleventh Amendment was held to be narrower than the scope of state action for purposes of the Fourteenth. See,
e. g., Home Tel. & Tel. Co. v. City of Los Angeles, 227 U. S. 278 (1913).
But the two amendments differ in both language and purpose with regard
to defining action by the State. The limitations on the Eleventh Amendment in Ex parte Young were compelled by the traditional sovereign immunity principles applied in cases such as Poindexter v. Greenhaw and

.-
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Petitioners argue that the holding of Ex parte Young is
limited to the situation in which relief is provided on the basis
of federal law, and that it rests entirely on the need to protect the supremacy of federal law. That position overlooks
the foundation of the rule of Young as well Pennoyer v.
McConnaughy and Young's other predecessors. Young distinguished between the state and its attorney general because the latter, in violating the Constitution, had engaged in
conduct the sovereign could not authorize. The pivotal consideration was not that the conduct violated federal law,
since nothing in the jurisprudence of the Eleventh Amendment permits a suit against a sovereign merely because federal law is at issue. 9 Rather, the pivotal consideration was
Pennoyer v. McConnaughy which did not concern the Fourteenth
Amendment.
9
As the Solicitor General correctly notes in his amicus curiae brief,
"this Court has no power to create any exception to a constitutional bar to
federal court jurisdiction. See Edelman v. Jordan, 415 U. S. 651,
66~69 (1974); Hans v. Louisiana, 134 U. S. 1, 11 (1890).
Ex Parte
Young rests instead on recognition that the Eleventh Amendment simply
does not apply to suits seeking to restrain illegal acts by state officialswhether those acts are illegal because they violate the Constitution, as in
Young, or federal or state law." Brief for the United States at 23.
Indeed, acceptance of petitioners' contention that Young exists simply to
ensure the supremacy of federal law would mean that a number of our prior
cases, which held that the Eleventh Amendment may bar an action for injunctive relief even where the State has violated the federal Constitution,
see, e. g., Alabama v. Pugh, 438 U. S. 781 (1978) (per curiam), were incorrectly decided. Petitioners have no satisfactory explanation for Pugh,
which held that even as to a federal constitutional claim, a suit may not be
brought directly against a state even where it may be brought against its
officials. On petitioners' view, there is no basis for distinguishing between
the state and its officials-as to both there is a need to vindicate the supremacy of federal law through the issuance of injunctive relief, and unless
the officials are acting completely outside of their authority, they must be
treated as is the state. However, Pugh can be explained simply by reference to Young's use of the ultra vires doctrine with respect to unconstitutional conduct by state officers-such conduct is not conduct by the sovereign because it could not be authorized by the sovereign, hence the officers

81-2101-MEMORANDUM
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that it was not conduct of the sovereign that was at issue. 10
This rule, that unlawful acts of an officer should not be attributed to the sovereign, has deep roots in the history of sovereign immunity, and makes Young reconcilable with the principles of sovereign immunity found in the Eleventh
Amendment, rather than merely an ad hoc accomodation between federal and state interests. This rule plainly applies
to conduct of state officers in violation of state law. Where
state officials violate state law, they have engaged in conduct
the sovereign has not and could not authorize, and hence they
fall squarely within the ultra vires doctrine of Young and its
predecessors. 11
The Young line of cases quite plainly indicates that conduct
is not attributable to the sovereign when it has not or could
are not entitled to the sovereign's immunity. A suit directly against the
state cannot succeed because the ultra vires doctrine is unavailable without
a state officer to which it can be applied. Pugh makes it clear that Young
rests not on a need to vindicate federal law, but on the traditional distinction between the sovereign and its agents.
In fact, petitioners' position that the existence of a need to vindicate federallaw in itself removes the bar of the Eleventh Amendment, without reference to the question whether the suit is in essence against the sovereign,
is substantially the same as the position advocated by JUSTICE BRENNAN
in Employees v. Missouri Public Health Dept., 411 U. S. 279, 315--322
(1973) (dissenting opinion). Whatever the merits of that position as an
original matter, it is not now the law.
10
The distinction between the sovereign and its agents not only explains
why the rationale of Ex Parte Young and its predecessors is consistent
with previously established sovereign immunity doctrine, but also explains
the critical difference between actions for injunctive relief and actions for
damages recognized in Edelman v. Jordan, 415 U. S. 651 (1973). There,
since the damages remedy would have required payment by the state, it
could not be said that the action ran only against the agents of the state.
Therefore, while the agents' unlawful conduct was considered ultra vires
and hence could be enjoined, a remedy which did run against the sovereign
and not merely its agent could not fit within the ultra vires doctrine and
hence was impermissible.
11
See Note, The Sovereign Immunity of the States: The Doctrine and
Some of its Recent Developments, 40 Minn. L. Rev. 234, 244-245 (1956).
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not have been authorized by it. That being the case, the
doctrine of Young applies with equal force to any conduct not
authorized by the sovereign, be it conduct prohibited by state
or federal law. 12 The Court has considered it of little significance whether the state officer has violated federal or state
law. For example, the Court held that a suit challenging an
unconstitutional attempt by the Virginia legislature to disavow a state contract was not barred by the Eleventh
Amendment, reasoning that,
"inasmuch as, by the Constitution of the United States,
which is also the supreme law of Virginia, that contract,
when made, became thereby unchangeable, irrepealable
by the State, the subsequent act of January 26, 1882, and
all other like acts, which deny the obligation of that contract and forbid its performance, are not the acts of the
State of Virginia. The true and real Commonwealth
which contracted the obligation is incapable in law of do12
In fact, the Court rejected the argument that the Eleventh Amendment permits injunctive relief only on the basis of federal law on two occasions only two Terms ago. In Florida Dept. of State v. Treasure Salvors,
Inc.,-- U. S. - - (1982), four justices concluded that a suit for possession of property in hands of state officials was not barred by the Eleventh
Amendment inasmuch as the state did not have even a colorable claim to
the property under state law. See id., at-- (opinion of STEVENS, J.).
Four additional justices accepted the proposition that if the state officers'
conduct had been unauthorized by state law the Ele¥enth Amendment
would not bar the action, and limited their disagreement to the question
whether the conduct had in fact been authorized by state law. See id., at
--(WHITE, J., concurring in the judgment in part and dissenting in part)
("[W]here the officer's actions are limited by statute, actions beyond those
limitations are to be considered individual and not sovereign actions.").
During the same Term, in Cory v. White, 457 U. S. 85 (1982), the Court
was careful to distinguish its prior cases holding actions for injunctive relief
barred by the Eleventh Amendment where the officers have acted within
their authority from cases where the plaintiff "alleg[ed] a violation of either
federal or state law," id., at 91 and concluded that the "Eleventh Amendment bars suits against state officers unless they are alleged to be acting
contrary to federal law or against the authority of state law." (emphasis
supplied) Ibid.
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ing anything in derogation of it. Whatever having that
effect, if operative, has been attempted or done, is the
work of its government acting without authority, in violation of its fundamental law, and must be looked upon,
in all courts of justice, as if it were not and never had
been. . . . The State of Virginia has done none of these
things with which this defence charges her. The defendant in error is not her officer, her agent, or her representative, in the matter complained of, for he has
acted not only without her authority, but contrary to her
express commands." Poindexter v. Greenhaw, 114
U. S. 270, 293 (1885) (emphasis supplied).
It is clear that the Court in Poindexter attached no significance to the fact that Virginia had been accused of violating
federal and not its own law. To the contrary, the Court
treated the Federal Constitution as part of Virginia's law,
and concluded that the challenged action was not that of Virginia precisely because it violated Virginia's law. Petitioners' position turns the Young doctrine on its head-sovereign
immunity did not bar actions challenging unconstitutional
conduct by state officers since the Federal Constitution was
also to be considered part of the state's law-and since the
state could not and would not authorize a violation of its own
law, the officers' conduct was considered individual and not
sovereign. No doubt the Courts that produced Poindexter
and Young would be shocked to discover that conduct authorized by state law but prohibited by federal law is not considered conduct attributable to the State for sovereign immunity purposes, but conduct prohibited by state law is
considered conduct attributable to the very state which prohibited that conduct. Indeed, in Tindal v. Wesley, 167 U. S.
204 (1896), the Court specifically found that it was impossible
to distinguish between a suit challenging unconstitutional
conduct of state officers and a suit challenging any other type
of unlawful behavior-neither is a suit against the State for
purposes of the Eleventh Amendment.

.-
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It follows that the basis for the Young rule is present when
the officer sued has violated the law of the sovereign; in all
such cases the conduct is of a type that would not be permitted by the sovereign and hence is not attributable to the sovereign under traditional sovereign immunity principles. 13
Conduct by an official that is contrary to the sovereign's law
is not conduct of the sovereign. 14 In such a case, the sover8

The earliest cases in which this Court rejected sovereign immunity defenses raised by officers of the sovereign accused of unlawful conduct did
not involve charges of unconstitutional conduct, but rather simple trespass
actions. In rejecting the defense, the Court simply noted that although
the officers were acting pursuant to their duties, they were engaged in unlawful conduct which therefore could not be the conduct of the sovereign.
See Little v. Barreme, 2 Cranch 169 (1804); Wise v. Withers, 3 Cranch 331
(1806); Mitchell v. Harmony, 13 How. 115, 137 (1851); Bates v. Clark, 95
U. S. 204, 209 (1877). In the landmark case of Osborn v. Bank of the
United States, 9 Wheat. 738 (1824), the Court took it as beyond argument
that if a state officer unlawfully seized property in an attempt to collect
taxes he believed to be owed the state, the Eleventh Amendment would
not bar a simple trespass action against the officer. This conclusion followed inevitably from the traditional refusal to apply sovereign immunity
to illegal acts of governmental officials.
"While in England personification of sovereignty in the person of the King
may have been possible, attempts to adopt this reasoning in the United
States resulted in the postulation of the abstract State as sovereign.
Since the ideal State could only act by law, whatever the State did must be
lawful. On this ground a distinction was drawn between the State and its
officers, and since the State could not commit an illegal act, any such act
was imputed to government officers. It logically followed that a suit
against state officers was not necessarily a suit against the State." Note,
The Sovereign Immunity of the States: The Doctrine and Some of its Recent Developments, 40 Minn. L. Rev. 234, 244-245 (1956) (footnotes
omitted).
"Conversely, in cases barring suits against individual officers as suits
against the state, the Court has also acknowledged the importance of state
law authority for the challenged conduct of the officer. In such cases the
Court has frequently noted that the relief sought would be unauthorized by
state law and would therefore adversely affect the state itself. See, e. g.,
Louisiana v. Jumel, 107 U. S. 711, 721 (1882); Hagood v. Southern, 117
U. S. 52, 68 (1886). In contrast, in cases of official actions contrary to
'

.-
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eign's interest lies with those who seek to enforce its laws,
rather than those who have violated them.
"[P]ublic officials may become tort-feasors by exceeding
the limits of their authority. And where they unlawfully seize or hold a citizen's realty or chattel, recoverable by appropriate action at law or in equity [the] dominant interest of the sovereign is then on the side of the
victim who may bring his possessory action to reclaim
that which is wrongfully withheld." Land v. Dollar,
330 u.s. 731, 738 (1947). 15
That the doctrine of sovereign immunity does not protect
conduct which has been prohibited by the sovereign is clearly
demonstrated by the case on which petitioners chiefly rely,
Larson v. Domestic & Foreign Commerce Corp., 337 U. S.
682 (1949). The Larson opinion teaches that the actions of
state officials are not attributable to the state-are ultra vires-in two different types of situations: (1) when the official
is engaged in conduct that the sovereign has not authorized,
and (2) when he has engaged in conduct that the sovereign
has forbidden. A sovereign, like any other principal, cannot
authorize its agent to violate the law. When an agent does
so, his actions are considered ultra vires and he is liable for
his own conduct under the law of agency. Both types of
ultra vires conduct are clearly identified in Larson.
"There may be, of course, suits for specific relief
against officers of the sovereign which are not suits
against the sovereign. If the officers purports to act as
an individual and not as an official, a suit directed against
that action is not a suit against the sovereign. If the
War Assets Administrator had completed a sale of his
state law, a federal court's remedy would not adversely affect any state
policy.
5
' While Land v. Dollar is a case dealing with the sovereign immunity of
the federal government, it is pertinent to the Eleventh Amendment, which
after all for present purposes is no more than an embodiment of sovereiegn
immunity principles.

.
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own personal home, he presumably could be enjoined
from later conveying it to a third person. On a similar
theory, where the officer's powers are limited by statute,
his actions beyond those limitations are considered individual and not sovereign actions. The officer is not doing the business which the sovereign has empowered him
to do or he is doing it in a way that the sovereign has
forbidden. His actions are ultra vires his authority and
therefore may be made the object of specific relief. It is
important to note that in such cases the relief can be
granted, without impleading the sovereign, only because
of the officer's lack of delegated power. A claim of error
in the exercise of that power is therefore not sufficient.
And since the jurisdiction of the court to hear the case
may depend, as we have recently recognized, upon the
decision which it ultimately reaches on the merits, it is
necessary that the plaintiff set out in his complaint the
statutory limitation on which he relies." 337 U. S., at
68~690 (emphasis supplied). 16
Following the two-track analysis of Larson, the cases considering the question whether the state official is entitled to
the sovereign's immunity can be grouped into two categories.
In cases like Larson, Malone v. Bowdoin, 369 U. S. 643
(1962), and Florida Dept. of State v. Treasure Salvors, Inc.,
- - U. S. - - (1982), which usually involve the state functioning in its proprietary capacity, the ultra vires issue can
be resolved solely be reference to the law of agency. Since
there is no specific limitation on the powers of the officers
other than the general limitations on their authority, the only
question that need be asked is whether they have acted completely beyond their authority. But when the state has
placed specific limitations on the manner in which state offi6

Larson thus clearly indicates that the immunity determination depends
of the merits of the plaintiff's claim. The same analysis is employed by
Young-the plaintiff can overcome the official's immunity only by succeeding on the merits of its claim of unconstitutional conduct.
'
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cials may perform their duties, as it often does in regulatory
or other administrative contexts, the ultra vires inquiry also
involves the question whether the officials acted in a way that
state law forbids. If so, then Larson indicates that their
conduct is not protected by sovereign immunity.
In this case, respondents pleaded a specific statutory limitation on the way in which petitioners were entitled to run
Pennhurst. The District Court and the Court of Appeals
have both found that petitioners operated Pennhurst in a way
that the sovereign has forbidden. Specifically, both courts
concluded that petitioners placed residents in Pennhurst
without any consideration at all of the limitations on institutional confinement that are found in state law, and that they
failed to create community living programs that are mandated by state law. Under the second track of the Larson
analysis, petitioners were acting ultra vires because they
were acting in a way that the sovereign, by statute, had
forbidden. 17
17
In Larson, the Administrator of the War Assets Administration was in
possession of coal that the plaintiff claimed the Administrator was contractually obligated to deliver to it. Instead of seeking damages for breach of
contract in the Court of Claims, the plaintiff sought an injunction in the
district court. The Court held that the Administrator had acted properly
in refusing to deliver the coal and instead insisting that the plaintiff seek its
remedy in the Court of Claims.
"There was, it is true, an allegation that the Administrator was acting
"illegally," and that the refusal to deliver was "unauthorized." But these
allegations were not based and did not purport to be based upon any lack of
delegated power. Nor could they be, since the Administrator was empowered by the sovereign to administer a general sales program encompassing
the negotiation of contracts, the shipment of goods and the receipt of payment. A normal concomitant of such powers, as a matter of general
agency law, is the power to refuse delivery when, in the agent's view, delivery is not called for under a contract and the power to sell goods which
the agent believes are still his principal's to sell." 337 U. S., at 691-62
(footnotes omitted).
Thus, the Administrator had acted properly. He was doing what any
agent would do-holding on to property he believed was his principal's and
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Petitioners readily concede, both in their brief and at oral
argument, that the Eleventh Amendment does not bar a suit
against state officers who have acted ultra vires. Yet they
totally ignore the fact that the cases, and most especially
Larson, set out a two-step analysis for ultra vires conduct conduct that is completely beyond the scope of the officer's
authority, or conduct that the sovereign has forbidden. Petitioners' omission of the second step is understandable, since
their conduct in this case clearly falls into the category of conduct the sovereign has specifically forbidden by statute. Accordingly, acceptance of petitioners' position would require a
radical repudiation of Larson and the analysis of the ultra vires doctrine which it contains.
II

This Court has previously had occasion not only to consider
insisting that the claimant sue the principal if it wanted the property. He
was merely exercising the "normal" duties of a sales agent. Congress envisioned that he do exactly that; the remedy it had provided required the
claimant to sue for damages in the Court of Claims rather than obtaining
the property directly from the Administrator, and no one had questioned
the constitutional sufficiency of that alternate remedy. See McCord,
Fault Without Liability: Immunity of Federal Employees, 1966 U. Ill. L.F.
849, 862-867. Malone v. Bowdoin, 369 U. S. 643 (1962) can be explained
similarly. These cases hold that Congress had empowered the governmental official to make incorrect as well as correct decisions, at least pending the aggrieved party's remedy for incorrect ones in the Claims Court
under the Tucker Act, 28 U. S. C. §§ 1491-1507 (1976 ed. and Supp. V
1981 and West Supp. 1983). See Byse, Proposed Reforms in Federal
"Nonstatutory" Judicial Review: Sovereign Immunity, Indispensible Parties, Mandamus, 75 Harv. L. Rev. 1479, 1490-1491 (1962); Jaffe , The Right
to Judicial Review I, 71 Harv. L. Rev. 401, 436-437 (1958). Where the
official acts as the sovereign intends, he is entitled to the sovereign's immunity under the principles discussed above. Where that is not the case,
Larson permits injunctive relief. In this case, the holding of the Court of
Appeals on the merits of respondents' state law claims indicates that petitioners were not exercising the "normal" duties that the sovereign had envisioned for them, unlike the Administrator in Larson. Instead, petitioners were running Pennhurst "in a way which the sovereign has forbidden."
337 U. S., at 689.
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the general mode of analysis for petitioners' sovereign immunity claim, but it also has considered and rejected the precise
argument that the Eleventh Amendment bars suits against
state officers alleging violations of state law.
For example, state officials and other agents of the State
have not been protected by the Eleventh Amendment from
tort actions under state law even when they have not acted
completely outside of their authority. By 1908 it was firmly
established that tortious acts by state officials under color of
office were not protected by the Eleventh Amendment. See
Cunningham v. Macon & Brunswick R. Co., 109 U. S. 446,
452 (1883); Poindexter v. Greenhaw, 114 U. S., at 287; Reagan v. Farmers' Loan & Trust, 154 U. S. 362, 390-391
(1894). 18 Cf. Stanley v. Schwalby, 147 U. S. 508, 518--19
(1893) (same rule adopted for sovereign immunity of the
United States); Belknap v. Schild, 161 U. S. 10, 18 (1896)
(same). 19 In Hopkins v. Clemson Agricultural College, 221
18

The Court explained that the state officer sued in tort
"is not sued as, or because he is, the officer of the government, but as an
individual, and the court is not ousted of jurisdiction because he asserts jurisdiction as such officer. To make out his defense he must show that his
authority was sufficient in law to protect him." Cunningham, 109 U. S.,
at 452, quoted in Poindexter, 114 U. S., at 287.
19
See also Philadelphia Co. v. Stimson, 223 U. S. 605, 619-620 (1912)
(officers of the United States may be enjoined where they wrongfully interfere with property rights); Butz v. Economou, 438 U. S. 478, 489-490
(1978) (officers of the United States were liable for their torts unless the
torts are authorized by federal law). Justice Holmes had occasion to state
that sovereign immunity does not generally extend to the acts of an officer
of the sovereign. "In general the United States cannot be sued for a tort,
but its immunity does not extent to those that acted in its name." Sloan
Shipyards v. U.S. Fleet Corp., 258 U. S. 549, 568 (1922). He characterized petitioner's argument in that case-that sovereign immunity should
extend to the unlawful acts of agents of the United States acting within the
scope of their authority-as "a very dangerous departure from one of the
first principles of our system of law. The sovereign properly so called is
superior to suit for reasons that often have been explained. But the general rule is that any person within the jurisdiction is always amenable to
the law.... An instrumentality of government he might be and for the

.-

,.

81-2101-MEMORANDUM
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

17

U. S. 636 (1911), the Court explained the relationship of
these cases to the doctrine of sovereign immunity, making it
clear that the rationale employed in Ex parte Young applied
to actions under state tort law.
"[I]mmunity from suit is a high attribute of sovereignty-a prerogative of the State itself-which cannot
be availed of by public agents when sued for their own
torts. The Eleventh Amendment was not intended to
afford them freedom from liability in any case where,
under color of their office, they have injured one of the
State's citizens. To grant them such immunity would be
to create a privileged class free from liability for wrongs
inflicted or injuries threatened . . .. Besides, neither a
State nor an individual can confer upon an agent authority to commit a tort so as to excuse the perpetitionerator. In such cases the law of agency has no application-the wrongdoer is treated as a principal and
individually liable for the damages inflicted and subject
to injunction against the commission of acts causing irreparable injury." I d., at 642-643. 20
The principles contained in these cases were not confined
to actions under state tort law. They were also applied to
greatest ends, but the agent, because he is agent, does not cease to be answerable for his acts." !d., at 566-567. See also Brady v. Roosevelt S.S.
Co., 317 U. S. 575 (1943) (following Sloan).
20
The Court also stated,
"Corporate agents or individual officers of the State stand in no better
position than officers of the General Government, and as to them it has
often been held that: 'The exemption of the United States from judicial
process does not protect their officers and agents, civil or military, in time
of peace, from being personally liable to an action of tort by a private person, whose rights of property they have wrongfully invaded, or injured,
even by authority of the United States.' Belknap v. Shild, 161 U. S. 10,
18.'' 221 U. S., at 645 (emphasis supplied).
See also Old Colony Trust Co. v. Seattle, 271 U. S. 426, 431 (1926) (reaffirming the rationale of Clemson in an action against city and county
officials).

·.
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claims that state officers had violated state statutes. In
Johnson v. Lankford, 245 U. S. 541 (1918), the Court reversed the dismissal of an action against the bank commissioner of Oklahoma and his surety to recover damages for the
loss of plaintiff's bank deposit, allegedly caused by the commissioner's failure to safeguard the business and assets of the
bank in negligent or willful disregard of his duties under applicable state statutes. The Court explained that the action
was not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involving the State in delinquency,
indeed, may injure the State by delinquency as well as
some resident of the State, and be amenable to both."
Id., at 545.
Similarly, in Rolston v. Missouri Fund Commissioners,
120 U. S. 391 (1887), the Court rejected the argument that a
suit to enjoin a state officer to comply with state law violated
the Eleventh Amendment. The Court wrote, "Here the suit
is to get a state officer to do what a statute 'requires of him.
The litigation is with the officer, not the state." Id., at 411. 21
Significantly, this rule was expressly reaffirmed in a case
decided by this Court in the same Term as Ex parte Young
21
In Atchison &c. Ry. Co. v. O'Connor, 223 U. S. 280 (1912), the Court
held that a suit against state officers seeking recovery of taxes paid under
duress was not against the State since a state statute required the recovery of wrongfully paid taxes. See id., at 287. In Lankford v. Platte Iron
Works Co., 235 U.S. 461, 471, 476 (1915), the Court assumed that the
Eleventh Amendment would not bar a suit "to compel submission by the
officers of the State to the laws of the State, accomplishing at once the policy of the law and its specific purpose," but rejected the appellees' construction of the state statute.

.-
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and published in the same volume of the United States Reports. The appellant in Scully v. Bird, 209 U. S. 481 (1908),
brought a diversity suit seeking injunctive relief against the
dairy and food commissioner of the State of Michigan, on the
ground that "under cover of his office" he had maliciously engaged in a course of conduct designed to ruin plaintiff's business in the State. The circuit court dismissed the complaint
on Eleventh Amendment grounds. On appeal, the plaintiff
contended that the Eleventh Amendment "does not apply
where a suit is brought against defendants who, claiming to
act as officers of the State, and under color of a statute which
is valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." /d., 418. This Court agreed. It noted
that the complaint alleged action "in dereliction of duties enjoined by the statutes of the State," and concluded that it was
"manifest from this summary of the allegations of the bill that
this is not a suit against the State." I d., at 490. 22
Finally, in Greene v. Louisville & Interurban R. Co., 244
U. S. 499 (1917), and its companion cases, Louisville & Nashville R. ·Co. v. Greene, 244 U.S. 522 (1917); Illinois Central
R. Co. v. Greene, 244 U. S. 555 (1917), the plaintiffs challenged the conduct of state officials under both federal and
state law. The Court, citing, inter alia, Young and
Clemson, held that the Eleventh Amendment did not bar injunctive relief on the basis of state law, noting that the plain22

Cases construing the sovereign immunity of the federal government
also hold, consistently with the Larson analysis, that conduct by federal
officers forbidden by statute is not shielded by sovereign immunity even
though the officer is not acting completely beyond his authority. See Noble v. Union River Logging R. Co., 147 U. S. 165 (1893); Waite v. Macy,
246 U. S. 606 (1918); Payne v. Central Pac. Ry. Co., 255 U. S. 228 (1921);
Santa Fe Pac. R.R. Co. v. Fall, 259 U. S. 197 (1922); Work v. Louisiana,
269 U. S. 250 (1925); Ickes v. Fox, 300 U. S. 82 (1937); Land v. Dollar, 330
u. s. 731 (1947).
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tiffs' f~deral claim was sufficiently substantial to justify the
exercise of pendent jurisdiction over plaintiffs' state law
claims, 23 and that since violations of federal and state law had
been alleged, it was appropriate for the federal court to issue
injunctive relief on the basis of state law without reaching the
federal claims, despite the strictures of the Eleventh Amendment. In short, the Greene Court approved of precisely the
methodology employed by the Court of Appeals in this case.
The results in these cases-most of which were contemporaries of Young 24-were inevitable, given the foundation of
The Court cited Siler v. Louisville & Nashville R. Co., 213 U. S. 175
(1917), in support of this proposition. See 244 U. S., at 508. In that case
the Court held that where a case is brought alleging violations of federal
law and pendent state law claims, a federal court should first consider the
state law claims and, if they prove meritorious, should issue relief solely
under state law in order to avoid deciding a federal constitutional question.
The Court of Appeals here did no more than apply the time-honored Siler
principle. Petitioners' position requires us to repudiate that principle as
inconsistent with the Eleventh Amendment.
24
In a rather desperate attempt to explain these cases, amici suggest
that the Court simply did not realize that it was deciding questions of state
law, since in the era before Erie R. Co. v. Tompkins, 304 U. S. 64 (1938)
and United Mine Workers v. Gibbs, 383 U. S. 715 (1966), it was not clear
that diversity cases or pendent claims were governed by state rather than
federal law. That suggestion is refuted by the cases discussed above in
which it was held that relief could issue against state officers who had violated state statutes. Even under the construction of the Rules of Decision
Act, currently 28 U. S. C. § 1652, adopted in Swift v. Tyson, 16 Pet. 1
(1842), and repudiated in Erie , federal courts were bound to apply state
statutes. See, e. g., Swift, 16 Pet., at 18-19; Black & White Taxicab &
Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U. S. 518,
529-531 (1928). Thus, in these cases the Court was indisputably issuing
relief under state law. The Court was quite explicit about the state law
basis for the relief it granted in Greene, to use just one example, explicitly
declining to reach the federal questions in the case. It stated that federal
jurisdiction "extends, to the determination of all questions involved in the
case, including questions of state law, irrespective of the disposition that
may be made of the federal question, or whether it be found necessary to
decide it at all." 244 U. S., at 508. It then granted plaintiffs relief under
state law, and concluded by declining to decide any question of federal law.
23
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Young. A suit alleging that the official had acted within his
authority but in a manner contrary to state statutes was not
barred because the Eleventh Amendment prohibits suits
against States; it does not bar suits against state officials for
actions not permitted by the state under its own law. The
sovereign could not and would not authorize its officers to violate its own law; hence an action against a state officer seeking redress for conduct not permitted by state law is a suit
against the officer, not the sovereign. If one accepts Ex
parte Young, this principle follows a fortiori. 25 Young concludes that unconstitutional action by state officials is not action by the State even if it purports to be authorized by state
law, because the federal Constitution strikes down the state
law shield. In the tort cases, if the plaintiff proves his case,
there is by definition no state-law defense to shield the defendant. The cases involving state statutory challenges to
official action rest upon the same principle. The sovereign
has forbidden the conduct at issue, so it hardly can provide a
shield against liability. These precedents make clear that
there is no foundation for the contention that petitioners ad"It is obvious, however, in view of the result reached upon the questions of
state law, just discussed, that the disposition of the cases would not be affected by whatever result we might reach upon the federal question ... .
Therefore, we find it unnecessary to express any opinion upon the question
raised under the Fourteenth Amendment." !d., at 519.
25
"If conduct of a state officer taken pursuant to an unconstitutional state
statute is deemed to be unauthorized and may be challenged in federal
court, conduct undertaken without any authority whatever is also not entitled to Eleventh Amendment immunity." Florida Dep't of State v. Treasure Salvors, Inc.,-- U. S. - - , - - (1982) (opinion of STEVENS, J.).
This point appeared in our cases long before Treasure Salvors. It dates to
at least Tindal v. Wesley, 167 U. S. 204 (1897) , in which the plaintiff alleged that state officials were tortiously holding his property. "If a suit
against officers of a State to enjoin them from enforcing an unconstitutional
statute ... be not one against the State, it is impossible to see how a suit
against the same indivduals to recover the possession of property belonging to the plaintiff and illegally held by the defendants can be deemed a suit
against the State." !d., at 222.
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vance in this case-that Ex parte Young authorizes injunctive relief against state officials only on the basis of federal
law.
These cases demonstrate that the Court's disposition of
this case in 1981-ordering the Court of Appeals to consider
respondents' state law claims-was fully harmonious with established Eleventh Amendment principles. The jurisdiction
of the federal court was established by a federal claim; 26 the
Court of Appeals therefore had jurisdiction to resolve the
case and to grant injunctive relief on either federal or state
grounds, without encountering any barrier imposed by the
Eleventh Amendment.
In this case, state officials were properly joined as defendants. The undisputed findings of the District Court, and the
legal conclusions of the en bane Court of Appeals, together
indicate that petitioners had woefully failed to run Pennhurst
as state law required. They had failed even to een begin to
set up the sort of individualized treatment plans and community living programs mandated by state law. In short, they
had acted in a way that the sovereign had forbidden. The
proper Eleventh Amendment analysis is therefore straightforward-an agent is not entitled to its sovereign's immunity
when he acts in a way that has been statutorily forbidden by
the sovereign. Pennsylvania did not, and indeed under the
law of agency could not, authorize the unlawful conduct of petitioners. Very simply, when an agent violates the soverThere can be no doubt that respondents' federal claims were sufficiently substantial to justify federal jurisdiction in this case. In another
case brought by a resident of Pennhurst, we held that the Due Process
Clause requires, at a minimum, that petitioners provide the residents with
reasonable care and safety. See Youngberg v. Romeo, 457 U. S. 307, 324
(1982). The uncontested findings of the District Court in this case establish that Pennhurst was neither safe nor providing reasonable care to its
residents. Therefore, respondents' federal claims not only were sufficiently substantial to support the exercise of federal jurisdiction in this
case, but would almost certainly have justified the issuance of at least some
injunctive relief had a state law basis for the relief been unavailable.
26
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eign's law, his violation is not properly attributable to the
sovereign; the violation is individual, and not entitled to the
sovereign's immunity. That principle has been consistently
endorsed by our cases, and indeed appears as far back as the
fifteenth century. Since the sovereign could and would
never authorize conduct it has statutorily prohibited, an
agent is not entitled to the sovereign's immunity when called
to account for such conduct. That principle remains as true
today as it was in the earliest case to formulating the sovereign immunity doctrine.
III
It is essential that the Court understand that acceptance of
petitioners' position would require the Court to repudiate virtually all of its precedents in this area of the law. I have already demonstrated that petitioners' position requires rejection of Young and its predecessors-which held that state
officers' unconstitutional actions were ultra vires precisely
because state law incorporated the federal Constitution and
hence stripped the officers of authority to violate the Constitution. But more than the analytical scheme of Young is
at stake-petitioners' position requires the wholesale overruling of cases. In the following cases the Court permitted
relief to issue against state officers on the basis of state law
over an explicit Eleventh Amendment defense: Rolston v.
Missouri Fund Commissioners, 120 U. 8. 391 (1887); South
Carolina v. Wesley, 155 U. 8. 542 (1895); Tindal v. Wesley,
167 U. 8. 204 (1897); Scully v. Bird, 209 U. 8. 481 (1908);
Hopkins v. Clemson College, 221 U. 8. 636 (1911); Atchison
&c. Ry. Co. v. O'Connor, 223 U. 8. 280 (1912); Johnson v.
Lankford, 245 U. 8. 541 (1918); Martin v. Lankford, 245
U. 8. 547 (1918); Greene v. Louisville & Interurban R. Co.,
244 U. 8. 499 (1917); Louisville & Nashville R. Co. v.
Greene, 244 U. 8. 522 (1917); Illinois Central R. Co. v.
Greene, 244 U. 8. 555 (1917). 27
27

As the Solicitor General notes, the courts of appeals have repeatedly
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Since petitioners' position applies also to federal sovereign
immunity (indeed the principal case on which they rely,
Larson, is a federal sovereign immunity case), the following
additional cases which refused to apply sovereign immunity
to suits against federal officers acting within the scope of
their authority because the plaintiff had alleged that the officers had engaged in unlawful conduct conduct would also be
overruled: Little v. Barreme, 2 Cranch 169 (1804); Wise v.
Withers, 3 Cranch 331 (1806); Mitchell v. Harmony, 13 How.
115 (1851); Bates v. Clark, 95 U. S. 204 (1877); Noble v.
Union River Logging R. Co., 147 U. S. 165 (1893); Belknap
v. Schild, 161 U. S. 10 (1896); Sloan Shipyards v. U. S. Fleet
Corp., 258 U. S. 549 (1922); Santa Fe Pac. R. Co. v. Fall,
259 U. S. 197 (1922); Philadelphia Co. v. Stimson, 223 U. S.
605 (1912); Land v. Dollar, 330 U. S. 731, 738 (1947).
Larson itself cites most of these cases with approval, and disapproves of none of them. In fact, petitioners' position results in the repudiation of the two-track analysis of Larson,
since in Larson the Court stated that conduct which has been
specifically prohibited by statute is not protected by sovereign immunity even if it is performed within the scope of the
official's duties.
Petitioners' position also results in the overruling of Siler
v. Louisville & Nashville R. Co., 213 U. S. 175 (1909), and
its progeny, including Louisville & Nashville R. Co. v. Garrett, 231 U. S. 298 (1913); Davis v. Wallace, 257 U. S. 478
(1922); Chicago Great Western R. Co. v. Kendall, 266 U. S.
94 (1924); United Gas Co. v. Railroad Commission, 278
U. S. 300 (1919); Glenn v. Field Packing Co., 290 U. S. 177
(1933); Lee v. Bickell, 292 U. S. 415 (1934); Railroad Commission of California v. Pacific Gas & Electric Co., 302
u. s. 388 (1938).
followed these precedents. See, e. g., Mobil Oil Corp. v. Kelley, 493 F.
2d 784 (5th Cir.), cert. denied, 419 U. S. 1022 (1974); New England Patriots Football club, Inc. v. University of Colorado, 592 F. 2d 1196,
1201-1202 (1st Cir. 1979). See Brief for the United States, p. 23.
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Finally, petitioner's position repudiates the law of this very
case. For if accepted, it would determine that this Court
had no power to act as it did in 1981 when it ordered the
Court of Appeals to consider and decide the state law issues
in this case.
It is significant to note that many of the decisions petitioners would have us overrule were written by some of the
greatest advocates of federalism in this Court's history. It
is odd, to say the least, that they somehow overlooked the
"fundamental" principle of Eleventh Amendment jurisprudence that petitioners claim exists. For that matter, it is
odd that this Court could have overlooked such a fundamental principle when it remanded the case for consideration
of the state law issues in 1981. 28
Not only is this wholesale disregard of precedent unprincipled; it will actually distort the processes of orderly adjudication not only in this case, but also in all future cases in which
both state and federal claims are presented to a federal court.
Contrary to the wise and settled practice of addressing state
law statutory issues in order to avoid the unnecessary adjudication of federal constitutional questions-a practice that
would end with the overruling of Siler-the course on which
28
The unanimous rejection of the argument that the Eleventh Amendment bars claims based on state officers' violations of federal statutesin
Ray v. Atlantic Richfield Co., 435 U. S. 151, 156 n. 6 (1978) is entirely
consistent with my analysis of our cases. But under petitioners' view, it
represented a rather dramatic extension of Ex parte Young to encompass
federal statutory claims as well as constitutional claims. Ray demonstrates that cannot be maintained that Young and the other cases of this
Court permit injunctive relief only where the constitutionality of state officers' conduct is at issue. If that were so Ray would be wrongly decidedan argument that a state officer has violated a federal statute does not constitute a challenge to the constitutionality of the officer's conduct. Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 612-615 (1979); Swift
& Co. v. Wickham, 382 U. S. 111 (1965). In my view, the Eleventh
Amendment claim in Ray deserved no more than the cursory footnote it
received, since the state officials had engaged in conduct forbidden by
statute.
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petitioners would have the Court embark will mandate the
decision of constitutional issues in cases of this kind.
In the final analysis, however, petitioners' position simply
overlooks the two-track analysis of Larson. Larson, like so
many cases before it, teaches that conduct is not attributable
to the sovereign when that conduct has been forbidden by
statute. This, Larson instructs, is a form of ultra vires conduct entirely separate from conduct that is completely beyond the agent's authority. From the fifteenth century
English common law to Larson and beyond, courts have
never held that prohibited conduct can be shielded by sovereign immunity. That rule makes good sense-since a principal cannot authorize unlawful conduct, such conduct is of necessity ultra vires. There is no reason to abandon such a
well-settled and sensible rule.

To: The Chief Justice
Justice Brennan
Justice White
Justice Marshall
Justice Blackmun
Justice Powell
Justice Rehnquist
Justice O'Connor
From:

Justice Stevens
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JUSTICE STEVENS, dissenting.
This case has illuminated the character of an institution.
The record demonstrates that the Pennhurst State School
and Hospital has been operated in blatant disregard of state
law. In 1977, after three years of litigation, the District
Court entered detailed findings of fact that abundantly support that conclusion. In 1981, after four more years of litigation, this Court ordered the United States Court of Appeals
for the Third Circuit to decide whether the law of Pennsylva- ~
nia provides an independent and adequate ground which can
)
support the District Court's remedial order. The Court of
Appeals, sitting en bane, unanimously concluded that it did.
The Court does not disagree with that conclusion. Rather,
it reverses the Court of Appeals because it did precisely what
this Court ordered it to do; the only error committed by the
Court of Appeals was its faithful obedience to this Court's
command.
This remarkable result is the product of an equally remarkable misapplication of the ancient doctrine of sovereign immunity. In a completely unprecedented holding, today the
Court concludes that Pennsylvania's sovereign immunity prevents a federal court from enjoining the conduct that Pennsylvania itself has prohibited. No rational t iew of the sovereign immunity of the States supports this result. To the
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contrary, the question whether a federal court may award injunctive relief on the basis of state law has been answered affirmatively by this Court many times in the past. Yet the
Court blithely overrules at least 29 cases, spanning well over
a century of this Court's jurisprudence, proclaiming that federal courts have no power to enforce the will of the States by
enjoining conduct because it violates state law. This new
pronouncement will require the federal courts to decide federal constitutional questions despite the availability of statelaw grounds for decision, a result inimical to sound principles
of judicial restraint. Nothing in the Eleventh Amendment,
the conception of state sovereignty it embodies, or the history of this institution, requires or justifies such a perverse
result. I therefore respectfully dissent.
I
It is worth noting exactly what conduct of petitioners the
Court attributes to the State of Pennsylvania in order to find
it protected by the Eleventh Amendment, as well as the procedural posture of this case. As noted in our prior opinion,
451 U. S. 1 (1981), and by the majority today, ante, at 2, the
District Court's findings were undisputed: "Conditions at
Pennhurst are not only dangerous, with the residents often
physically abused or drugged by staff members, but also inadequate for the 'habilitation' of the retarded. The court
found that the physical, intellectual, and emotional skills of
some residents have deteriorated at Pennhurst." 451 U. S.,
at 7 (footnote omitted). The court concluded that Pennhurst
was actually hazardous to its residents. 1 Organized pro'There was often urine and excrement on the walls. Infectious diseases
were common and minimally adequate health care was unavailable. Residents of Pennhurst were inadequately supervised, and as a consequence
were often injured by other residents or as a result of self-abuse. Assaults
on residents by staff members, including sexual assaults, were frequent.
Physical restraints were employed in lieu of adequate staffing, often causing injury to residents , and on one occasion leading to a death. Dangerous
psychotropic drugs were indiscriminately used for purposes of behavior
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grams of training or education were inadequate or entirely
unavailable, and programs of treatment or training were not
developed for residents. When they visited Pennhurst,
shocked parents of residents would find their children
bruised, drugged and unattended. These conditions often
led to a deterioration in the condition of the residents after
being placed in Pennhurst. Terri Lee Halderman, for example, was learning to talk when she entered Pennhurst; after
residing there she lost her verbal skills.
At every stage of
this litigation, petitioners have conceded that Pennhurst fails
to provide even minimally adequate habilitation for its residents. See 612 F. 2d 84, 92-94 (3d Cir. 1979) (en bane); 446
F. Supp. 1295, 1304 (E.D. Pa. 1977).
The District Court held that these conditions violated each
resident's rights under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment, § 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended by 92 Stat. 2987,
29 U. S. C. § 794 (1976 ed., Supp. V), and the Pennsylvania
Mental Health and Mental Retardation Act of 1966, Pa. Stat.
Ann. tit. 50, §§ 4101-4704 (Purdon 1969 & Supp. 1982)
("MH/MR Act"). The en bane Court of Appeals for the
Third Circuit affirmed most of the District Court's judgment,
but it grounded its decision solely on the "bill of rights" provision in the Developmentally Disabled Assistance and Bill of
Rights Act, 42 U. S. C. § 6010 (1976 ed. & Supp. V). The
court did not consider the constitutional issues or § 504 of the
Rehabilitation Act. While it affirmed the District Court's
holding that the MH/MR Act provides a right to adequate
habilitation, see id., at 100-103, the court did not decide
whether that state right justified all of the relief granted by
the District Court.
control and staff convenience. Staff supervision during meals was minimal, and residents often stole food from each other-leaving some without
enough to eat. The unsafe conditions led to aggressive behavior on the
part of residents which was punished by solitary confinement.

.-
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Petitioners sought review by this Court, asserting that the
Court of Appeals had erred in its construction of both federal
and state statutes. This Court granted certiorari and reversed, 451 U. S. 1 (1981), holding that 42 U. S. C. § 6010
created no substantive rights. We did not accept respondents' state-law contention, because there was a possibility
that the Court of Appeals' analysis of the state statute had
been influenced by its erroneous reading of federal law.
Concluding that it was "unclear whether state law provides
an independent and adequate ground which can support the
court's remedial order," 451 U. S., at 31, we "remand[ed] the
state-law issue for reconsideration in light of our decision
here." Ibid. In a footnote we declined to consider the effect of the Pennsylvania Supreme Court's then recent decision, In re Schmidt, 494 Pa. 86, 429 A. 2d 631 (1981), on the
state-law issues in the case, expressly stating that on remand
the Court of Appeals could "consider the state law issues in
light of the Pennsylvania Supreme Court's recent decision."
451 U. S., at 31 n. 24.
On remand, 673 F. 2d 647 (3d Cir. 1982) (en bane), the
Court of Appeals, noting that this Court had remanded for
reconsideration of the state-law issue, examined the impact
of Schmidt. 2 According to the Court of Appeals, which was
~~S-.P.oint, the State Supreme Court had "spoken definitively" on the duties of the State under the MH/MR
Act, holding that the State was required to provide care to
the mentally retarded in the "least restrictive environment."
I d., at 651. Since the MH/MR Act fully justified the relief
issued in the Court of Appeals' prior judgment, the court re2
In the questions raised in their petition for certiorari, petitioners do not
ask this Court to reexamine the Court of Appeals' conclusion that respondents are clearly entitled to relief under state law. Nor would it be appropriate for this Court to reexamine the unanimous conclusion of the en bane
Court of Appeals on a question of state Jaw. See, e. g., Bishop v. Wood,

426

u. s. 341, 345-346 (1976).
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instated its prior judgment on the basis of petitioner's violation of state law. 3
Thus, the District Court found that petitioners have been
operating the Pennhurst facility in a way that is forbidden by
state law, by federal statute and by the Federal Constitution.
The en bane Court of Appeals for the Third Circuit unanimously concluded that state law provided a clear and adequate basis for upholding the District Court and that it was
not necessary to address the federal questions decided by
that court. That action conformed precisely to the directive
issued by this Court when the case was here before. Petitioners urge this Court to make an unprecedented about-face,
and to hold that the Eleventh Amendment prohibited the
Court of Appeals from doing what this Court ordered it to do
when we instructed it to decide whether respondents were
entitled to relief under state law. Of course, if petitioners
are correct, then error was committed not by the Court of
Appeals, which after all merely obeyed the instruction of this
Court, but rather by this Court in 1981 when we ordered the
Court of Appeals to consider the state-law issues in the case.
Petitioners' position is utterly without support. The Eleventh Amendment and the doctrine of sovereign immunity it
embodies have never been interpreted to deprive a court of
jurisdiction to grant relief against government officials who
are engaged in conduct that is forbidden by their sovereign.
On the contrary, this Court has repeatedly and consistently
exercised the power to enjoin state officials from violating
state law.
II
The majority proceeds as if this Court has not had previous
occasion to consider Eleventh Amendment argument made
by petitioners, and contends that Ex parte Young, 209 U. S.
123 (1908) has no application to a suit seeking injunctive relief
The court therefore found it unnecessary to decide if respondents were
also entitled to relief under the federal statutory and constitutional provisions which had been raised in the District Court.
3
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on the basis of state law. That is simply not the case. The
Court rejected the argument that the Eleventh Amendment
~eflftitls- injunctive relief on the basis of state law twice only
two Terms ago. In Florida Dept. of State v. Treasure
Salvors, Inc., 458 U. S. 670 (1982), four Justices concluded
that a suit for possession of property in the hands of state officials was not barred by the Eleventh Amendment inasmuch
as the State did not have even a colorable claim to the property under state law. See id., at 69(H397 (opinion of STEVENS, J., joined by BURGER, C. J., MARSHALL, and BLACKMUN, JJ.). Four additional Justices accepted the proposition
that if the state officers' conduct had been in violation of a
state statute, the Eleventh Amendment would not bar the
action. Id., at 714 (WHITE, J., concurring in the judgment
in part and dissenting in part, joined by POWELL, REHNQUIST, and O'CONNOR, JJ.). 4
And in just one short paragraph in Cory v. White, 457 U. S. 85 (1982), the Court thrice
restated the settled rule that the Eleventh Amendment does
not bar suits against state officers when they are "alleged to
be acting against federal or state law." 5 These are only the
two most recent in an extraordinarily long line of cases.
• "Larson established that where the officer's actions are limited by statute, actions beyond those limitations are to be considered individual and
not sovereign actions." Id., at 714.
5
"Neither did Edelman deal with a suit naming a state officer as defendant, but not alleging a violation of either federal or state law. Thus, there
was no occasion in the opinion to cite or discuss the unanimous opinion in
Worcester that the Eleventh Amendment bars suits against state officers
unless they are alleged to be acting contrary to federal law or against the
authority of state law. Edelman did not hold that suits against state officers who are not alleged to be acting against federal or state law are per-

missible under the Eleventh Amendment if only prospective relief is
sought." Id., at. 91 (emphasis supplied).
See also Worcester County Co. v. Riley, 302 U. S. 292, 297 (1937) (citations
omitted) ("[G]enerally suits to restrain action of state officials can, consistently with the constitutional prohibition, be prosecuted only when the action sought to be restrained is without the authority of state law or contravenes the statutes or Constitution of the United States. The Eleventh

- --h

5'"'1:(J...'v )A's~

"
'>v1~J ~vim
VIY"t4- .illt C /(;J.u,_. Avt.}-

~-l!vt 1 f NJJ(_ lMN
i IIvj ~vUe...- ~ fJ ~tw-'~'

i/1

Iad.. v1 H~wi l-v..rllfl-. 1/1,.
"""Jt~W"-r
t-4 .•u fvzt Vl V\U ~
u.uyJ-?~, ~/11...

vto r..lvl w.. j

V>..AJ..H._

!'V\.U'IA.Sir~
pvi'v..c.-1~

vv/

.

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

7

B

~s-, ~

1908, it was firmly established that conduct of
state officials under color of office considered tortious under
state law are not protected by the Eleventh Amendment.
See Reagan v. Farmers' Loan & Trust, 154 U.S. 362,
390--391 (1894); Poindexter v. Greenhow, 114 U. S. 270, 287
(1885); Cunningham v. Macon & Brunswick R. Co., 109
U. S. 446, 452 (1883). 6 Cf. Belknap v. Schild, 161 U. S. 10,
18 (1896) (same rule adopted for sovereign immunity of the
United States); Stanley v. Schwalby, 147 U. S. 508, 518-19
(1893) (same). 7 In Hopkins v. Clemson Agricultural ColAmendment, which denies to the citizen the right to resort to a federal
court to compel or restrain state action, does not preclude suit against a
wrongdoer merely because he asserts that his acts are within an official authority which the state does not confer."). In Worcester the Court held a
suit barred by the Eleventh Amendment only after stating: "Hence, it cannot be said that the threatened action of respondents involves any breach
of state law or of the laws or Constitution of the United States." Id.j at
299.
6
The Court explained that the state officer sued in tort
"is not sued as, or because he is, the officer of the government, but as an
individual, and the court is not ousted of jurisdiction because he asserts jurisdiction as such officer. To make out his defense he must show that his
authority was sufficient in law to protect him." Cunningham, 109 U. S.,
at 452, quoted in Poindexter, 114 U. S., at 287.
7
See also Butz v. Economou, 438 U. S. 478, 489-490 (1978) (officers of
the United States are liable for their torts unless the torts are authorized
by federal law); Philadelphia Co. v. Stimson, 223 U. S. 605, 619-Q20 (1912)
(officers of the United States may be enjoined where they wrongfully interfere with property rights). Justice Holmes had occasion to state that sovereign immunity does not generally extend to the acts of an officer of the
sovereign. "In general the United States cannot be sued for a tort, but its
immunity does not extend to those that acted in its name." Sloan Shipyards v. U. S . Fleet Corp., 258 U. S. 549, 568 (1922). He characterized
petitioner's argument in that case-that sovereign immunity should extend
to the unlawful acts of agents of the United States acting within the scope
of their authority-as "a very dangerous departure from one of the first
principles of our system of law. The sovereign properly so called is superior to suit for reasons that often have been explained. But the general
rule is that any person within the jurisdiction is always amenable to the
law. . . . An instrumentality of government he might be and for the

(
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lege, 221 U. S. 636 (1911), the Court explained the relation-

ship of these cases to the doctrine of sovereign immunity.
"[I]mmunity from suit is a high attribute of sovereignty-a prerogative of the State itself-which cannot
be availed of by public agents when sued for their own
torts. The Eleventh Amendment was not intended to
afford them freedom from liability in any case where,
under color of their office, they have injured one of the
State's citizens. To grant them such immunity would be
to create a privileged class free from liability for wrongs
inflicted or injuries threatened . . . . Besides, neither a
State nor an individual can confer upon an agent authority to commit a tort so as to excuse the perpetrator. In
such cases the law of agency has no application-the
wrongdoer is treated as a principal and individually liable for the damages inflicted and subject to injunction
against the commission of acts causing irreparable injury." Id., at 642-643. 8
The principles that were decisive in these cases are not
confined to actions under state tort law. They also apply to
claims that state officers have violated state statutes. In
Johnson v. Lankford, 245 U. S. 541 (1918), the Court regreatest ends, but the agent, because he is agent, does not 'cease to be answerable for his acts." !d., at 566-567. See also Brady v. Roosevelt S.S.
Co., 317 U. S. 575 (1943) (following Sloan).
8
The Court also stated,
"Corporate agents or individual officers of the State stand in no better
position than officers of the General Government, and as to them it has
often been held that: 'The exemption of the United States from judicial
process does not protect their officers and agents, civil or military, in time
of peace, from being personally liable to an action of tort by a private person, whose rights of property they have wrongfully invaded, or injured,
even by authority of the United States.' Belknap v. Shild, 161 U. S. 10,
18.'' 221 U. S. , at 645 (emphasis supplied).
See also Old Colony Trust Co. v. Seattle, 271 U. S. 426, 431 (1926) (reaffirming the rationale of Clemson in an action against city and county
officials).
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versed the dismissal of an action against the bank commissioner of Oklahoma and his surety to recover damages for the
loss of plaintiff's bank deposit, allegedly caused by the commissioner's failure to safeguard the business and assets of the
bank in negligent or willful disregard of his duties under applicable state statutes. The Court explained that. the action
was not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involving the State in delinquency,
indeed, may injure the State by delinquency as well as
some resident of the State, and be amenable to both."
!d., at 545.
Similarly, in Rolston v. Missouri Fund Commissioners,
120 U. S. 391 (1887), the Court rejected the argument that a
suit to enjoin a state officer to comply with state law violated
the Eleventh Amendment. The Court wrote, "Here the suit
is to get a state officer to do what a statute requires of him.
The litigation is with th,e officer, not the state." !d., at 411. 9
9
In R eagan v. Farme:rs' Loan & Trust Co., 154 U.S. 362 (1894), the
Court held that the Eleventh Amendment does not bar a suit alleging that
a state officer has wrongfully administered a state statute. The Court
awarded injunctive relief against state officers on the basis of both state
and federal law. In Atchison &c. Ry. Co. v. O'Connor, 223 U. S. 280
(1912) , the Court held that a suit against state officers seeking recovery of
taxes paid under duress was not against the State since a state statute required the recovery of wrongfully paid taxes. See id., at 287. In
Lankford v. Platte Iron Works Co. , 235 U. S. 461 (1915), the Court assumed that the Eleventh Amendment would not bar a suit "to compel submission by the officers of the State to the laws of the State, accomplishing
at once the policy of the law and its specific purpose," id., at 471, but rejected the appellees' construction of the state statute. See also Parish v.
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Significantly, this rule was expressly reaffirmed in a case
decided by this Court in the same Term as Ex parte Young
and published in the same volume of the United States Reports. The appellant in Scully v. Bird, 209 U. S. 481 (1908),
brought a diversity suit seeking injunctive relief against the
dairy and food commissioner of the State of Michigan, on the
ground that "under cover.of his office" he had maliciously engaged in a course of conduct designed to ruin plaintiff's business in the State. The circuit court dismissed the complaint
on Eleventh Amendment grounds. On appeal, the plaintiff
contended that the Eleventh Amendment "does not apply
where a suit is brought against defendants who, claiming to
act as officers of the State, and under color of a statute which
is valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." Id., 418. This Court agreed. It noted
that the complaint alleged action "in dereliction of duties enjoined by the statutes of the State," and concluded that it was
"manifest from this summary of the allegations of the bill that
this is not a suit against the State." I d., at 490. 10
Finally, in Greene v. Louisville & Interurban R. Co., 244
U. S. 499 (1917), and its companion cases, Louisville & Nash, ville R. Co. v. Greene, 244 U. S. 522 (1917); Illinois Central
R. Co. v. Greene, 244 U. S. 555 (1917), the plaintiffs challenged the conduct of state officials under both federal and
State Banking Board, 235 U. S. 498 (1915); American Water Co. v.
Lankford, 235 U. S. 496 (1915).
1
°Cases construing the sovereign immunity of the federal government
also hold that conduct by federal officers forbidden by statute is not
shielded by sovereign immunity even though the officer is not acting completely beyond his authority. See Land v. Dollar, 330 U. S. 731 (1947);
Ickes v. Fox, 300 U. S. 82 (1937); Work v. Louisiana, 269 U. S. 250 (1925);
Santa Fe Pac. R.R. Co. v. Fall, 259 U. S. 197 (1922); Payne v. Central
Pac. Ry. Co., 255 U. S. 228 (1921); Waite v. Macy, 246 U. S. 606 (1918);
Noble v. Union River Logging R. Co., 147 U. S. 165 (1893).
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state law. The Court, citing, inter alia, Young and
Clemson, held that the Eleventh Amendment did not bar injunctive relief on the basis of state law, noting that the plaintiffs' federal claim was sufficiently substantial to justify the
exercise of pendent jurisdiction over plaintiffs' state law
claims, 11 and that since violations of federal and state law had
been alleged, it was appropriate for the federal court to issue
injunctive relief on the basis of state law without reaching the
federal claims, despite the strictures of the Eleventh Amendment. In short, the Greene Court approved of precisely the
methodology employed by the Court of Appeals in this case. 12
The majority manages to avoid addressing almost all of
these cases, perhaps because it has no explanation for them. 13 ~--The Court cited Siler v. Louisville & Nashville R. Co., 213 U.S. 175
(1917), which will be discussed in part IV, infra, in support of this
proposition.
12
The unanimous rejection of the argument that the Eleventh Amendment bars claims based on state officers' violations of federal statutes in
Ray v. Atlantic Richfield Co. , 435 U. S. 151, 156 n. 6 (1978) is entirely
consistent with my analysis of our cases. But under the majority's view, it
represented a rather dramatic extension of Ex parte Young to encompass
federal statutory claims as well as constitutional claims. Ray demonstrates that it cannot be maintained that Young and the other cases of this
Court permit injunctive relief only when the constitutionality of state officers' conduct is at issue. If that were so Ray would be wrongly decidedan argument that a state officer has violated a federal statute does not constitute a challenge to the constitutionality of the officer's conduct. Chapman v. Houston Welfare Rights Org., 441 U. S. 600, 612-615 (1979); Swift
& Co. v. Wickham, 382 U. S. 111 (1965). In my view, the Eleventh
Amendment claim in Ray deserved no more than the cursory footnote it
received, since the state officials had engaged in conduct forbidden by statute. If the Court were willing to adhere to settled rules of law today, the
Eleventh Amendment claim could be rejected just as summarily.
13
In a rather desperate attempt to explain these cases, amici suggest
that the Court simply did not realize that it was deciding questions of state
law, since in the era before Erie R . Co. v. Tompkins, 304 U. S. 64 (1938)
and United Mine Workers v. Gibbs, 383 U. S. 715 (1966), it was not clear
that diversity cases or pendent claims were governed by state rather than
federal law. That suggestion is refuted by the cases discussed above in
11
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None of these cases contain only "implicit" or sub silentio
holdings; all of them explicitly consider and reject the claim
that the Eleventh Amendment prohibits federal courts from
issuing injunctive relief based on state law. There is therefore no basis for the majority's assertion that the issue presented by this case is an open one, ante, at 17. 14 To the extent it does deal with these precedents, the majority merely
suggests that they assumed that federal courts could hear
state-law claims that are pendant to federal claims, failing to
which it was held that relief could issue against state officers who had violated state statutes. Even under the construction of the Rules of Decision
Act, 28 U. S. C. § 1652, adopted in Swift v. Tyson, 16 Pet. 1 (1842), and
repudiated in Erie, federal courts were bound to apply state statutes.
See, e. g., Black & White Taxicab & Transfer Co. v. Brown & Yellow
Taxicab & Transfer Co., 276 U. S. 518, 529--531 (1928); Swift, 16 Pet., at
18-19. Thus, in these cases the Court was indisputably issuing relief
under state law. The Court was explicit about the state-law basis for the
reliefit granted in Greene, to use just one example. It stated that federal
jurisdiction "extends, to the determination of all questions involved in the
case, including questions of state law, irrespective of the disposition that
may be made of the federal question, or whether it be found necessary to
decide it at all." 244 U. S., at 508. It then granted plaintiffs relief under
state law~ and concluded by declining to decide any question of federal law.
"It is obvious, however, in view of the result reached upon the questions of
state law, just discussed, that the disposition of the cases would not be affected by whatever result we might reach upon the federal question ... .
Therefore, we find it unnecessary to express any opinion upon the question
raised under the Fourteenth Amendment." Id., at 519.
14
The majority incredibly claims that Greene contains only an implicit
holding on the Eleventh Amendment question the Court decides today.
In plain words, the Greene Court held that the Eleventh Amendment did
not bar consideration of the pendant state-law claims advanced in that
case. It must be left to others to explain how the majority can possibly
read this as an implicit or sub silentio holding; I cannot. Not only did the
Court expressly reject the Eleventh Amendment claim, but it did so after
extensive briefing on this precise issue. See Brief for Appellants, Greene
v. Louisville and Interurban Railroad Co. 27-45; Brief for State Board
and Officers, Louisville & Nashville Railroad Co. v. Greene 74-101. See
also Reply Brief of Illinois Central Railroad Co., Illinois Central Railroad
Co. v. Greene 38-39.
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recognize that the Eleventh Amendment is a limitation on
the entire judicial power, including the power to here pendant claims. Ante, at 17-19. This is simply incorrect. In
many of the foregoing cases the state-law claims were not
based on pendant jurisdiction; hence, the Court's decisions
could not have been based on any theory about pendant jurisdiction.15 More significantly, today's majority opinion reveals a distressing lack of knowledge about the doctrine of
sovereign immunity and the basis for the rule of Ex parte
Young.
III
On its face, the Eleventh Amendment applies only to suits
against a State brought by citizens of other States and foreign nations. 16 This textual limitation upon the scope of the
states' immunity from suit in federal court was set aside in
Hans v. Louisiana, 134 U. S. 1 (1890). Hans was a suit
against the State of Louisiana, brought by a citizen of Louisiana seeking to recover interest on the state's bonds. The ·
Court stated that some of the arguments favoring sovereign
immunity for the States made during the process of th;.;;.e-.._ _
Amendment's ratification ~eem
of
the judicial scheme created by the Constitution. As a result,
the Court concluded that the Constitution prohibited a suit
by a citizen against his or her own state. When called upon
to elaborate in Monaco v. Mississippi, 292 U. S. 313 (1934),
the Court explained that the Eleventh Amendment did more
than simply prohibit suits brought by citizens of one State
against another State. Rather, it exemplified the broader
and more ancient doctrine of sovereign immunity, which opFor example, in Johnson v. Lankford and Scully v. Bird federal jurisdiction was established over the state-law claims by diversity of citizenship; they were not pendant to federal claims.
16
"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State." U. S. Const. amend. XL
15
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erates to bar a suit brought by a citizen against his own State
without its consent. 17
The Court has subsequently adhered to this interpretation
of the Eleventh Amendment. For example, in Quern v. Jordan, 440 U. S. 332 (1979), the Court referred to the Eleventh
Amendment as incorporating "the traditional sovereign immunity of the States." !d., at 341. Similarly, in Fitzpatrick
v. Bitzer, 427 U. S. 445 (1976), the Court referred to "the
Eleventh Amendment, and the principle of sovereign immunity it embodies .... " ld., at 456. See also Nevada v.
Hall, 440 U. S. 410, 438-441 (1979) (REHNQUIST, J., dissenting).18 Thus, under our cases it is the doctrine of sovereign
immunity, rather than the text of the Amendment itself,
"Manifestly, we cannot rest with a mere literal application of the words
of § 2 or Article III, or assume that the letter of the Eleventh Amendment
exhausts the restriction upon suits against non-consenting states. Behind
the words of the constitutional provisions are postulates which limit and
control. There is the essential postulate that the controversies, as contemplated, shall be found to be of a justiciable character. There is also the
postulate that States of the Union, still possessing attributes of sovereignty, shall be immune from suits, without their consent, save where
there has been 'a surrender of this immunity in the plan of the convention.'" Monaco v. Mississippi. 292 U. S. 313, 322-323 (1934) (footnote
omitted).
See also Ex Parte New York, 256 U. S. 490, 497 (1921); Hans v. Louisiana, 134 U. S. 1, 15-18 (1890). Most commentators have understood this
Court's Eleventh Amendment cases as taking the position that the Constitution incorporates the common law doctrine of sovereign immunity.
See, e. g., Baker, Federalism and the Eleventh Amendment, 48 U. Col. L.
Rev. 139, 153-158 (1977); Field, The Eleventh Amendment and Other Sovereign Immunity Doctrines: Part One, 126 U. Pa. L. Rev. 515, 538--546
(1978); Thornton, The Eleventh Amendment: An Endangered Species, 55
Ind. L. J. 293, 305-310 (1980); Tribe, Intergovernmental Immunities in
Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism, 89 Harv. L. Rev. 682, 684-Q88 (1976); Comment, Private Suits Against States in the Federal Courts, 33 U. Chi. L.
Rev. 331, 334-336 (1966).
18
Petitioners themselves treat the Eleventh Amendment as equivalent to
the doctrine of sovereign immunity. See Brief for Petitioners 12 n. 10.
17
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which is critical to the analysis of any Eleventh Amendment
problem. 19
The doctrine of sovereign immunity developed in England,
where it was thought that the king could not be sued. However, common law courts, in applying the doctrine, traditionally distinguished between the king and his agents, on the
theory that the king would never authorize unlawful conduct,
and that therefore the unlawful acts of the king's officers
ought not be treated as acts of the sovereign. See 1 W.
Blackstone, Commentaries on the Laws of England *244 (J.
Andrews ed. 1909). As early as the fifteenth century,
Holdsworth writes, servants of the king were held liable for
their unlawful acts. See III W. Holdsworth, A History of
English Law 388 (1903). During the seventeenth century,
this rule of law was used extensively to curb the king's authority. The king's officers
"could do wrong, and if they committed wrongs, whether
in the Gourse of their employment or not, they could be
made legally liable. The command or instruction of the
king could not protect them. If the king really had
given such commands or instructions, he must have been
deceived." VI id., at 101.
In one famous case, it was held that although process would
not issue against the sovereign himself, it could issue against
his officers. "For the warrant of no man, not even of the
King himself, can excuse the doing of an illegal act." Sands
v. Child, 83 Eng. Rep. 725, 726 (K.B. 1693). 20 By the eighOf course, if the Court were to apply the text of the Amendment, it
would not bar an action against Pennsylvania by one of its own citizens.
See n. 16, supra.
:oo The rationale for this principle was compelling. Courts did not wish to
confront the king's immunity from suit directly; nevertheless they found
the threat to liberty posed by permitting the sovereign's abuses to go unremedied to be intolerable. Since in reality the king could act only
through his officers, the rule which permitted suits against those officers
formally preserved the sovereign's immunity while operating as one of the
19
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teenth century, this rule of law was unquestioned. See X
W. Holdsworth, supra, at 650-652. And in the 19th Century this view was taken by the court to be so well-settled as
to not require the citation of authority, see Feather v. The
Queen, 122 Eng. Rep. 1191, 120fr-1206 (K.B. 1865). 21
It was only natural, then, that this Court, in applying the
principles of sovereign immunity, recognized the distinction
between a suit against a State and one against its officer. 22
For example, while the Court did inquire as to whether a suit
was "in essence" against the sovereign, it soon became settled law that the Eleventh Amendment did not bar suits
against state officials in their official capacities challenging
unconstitutional conduct. See Smyth v. Ames, 169 U. S.
466, 518-519 (1898); Pennoyer v. McConnaughy, 140 U. S. 1,
10-12 (1891); Poindexter v. Greenhaw, 114 U. S. 270, 288
(1885). 23 This rule was reconciled with sovereign immunity
means by which courts curbed the abuses of the monarch. See X W.
Holdsworth, supra, at 262-268.
21
Commentators have noted the influence of these English doctrines on
the American conception of sovereign immunity. See Jaffe, Suits Against
Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 1~29
(1963); Note, Express Waiver of Eleventh Amendment Immunity, 17 Ga.
L. Rev. 513, 517--518 (1983); Note, Developments in the Law-Remedies
Against the United States and its Officials, 70 Harv. L. Rev. 827, 831-833
(1957). In fact, in Blflknap v. Schild, 161 U. S. 10 (1896), the Court, in
holding that officers of the United States were liable for injuries caused by
their unlawful conduct even if they did so acting pursuant to official duties,
cited the passage from Feather v. The Queen. See 161 U. S., at 18.
22
Chief Justice Marshall, writing for the Court, recognized this distinction in the very first case to reach the Court concerning the application of
the Eleventh Amendment to the conduct of a state official, Osborn v. Bank
of the United States, 9 Wheat. 738 (1824).
23
See also McNeill v. Southern R. Co., 202 U. S. 543, 559 (1906); Gunter
v. Atlantic C.L. R. Co., 200 U. S. 273, 283-284 (1906); Prout v. Starr, 188
U. S. 537 (1903); Scott v. Donald, 165 U. S. 58, 67-70 (1897); Reagan v.
Farmers' Loan & Trust Co., 154 U. S. 362, 388--391 (1894); In re Tyler, 149
U. S. 164, 190-191 (1893); In re Ayers, 123 U. S. 443, 506--507 (1887);
Haygood v. Southern, 117 U. S. 52, 70 (1886); Allen v. Baltimore & O.R.
Co., 114 U. S. 311, 315-316 (1885); Board of Liquidation v. McComb, 92
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principles by use of the traditional rule that an action against
an agent of the sovereign who had acted unlawfully was not
considered to be against the sovereign. When an official
acts pursuant to an unconstitutional statute, the Court rea() / ~ VI·~ ~lA
soned, the absence of valid authority leaves the official ultra ""'.Ah
~
vires his authority, and thus a private actor stripped of his ~·
status as a representative of the sovereign. 24 In Ex parte /~/ r-L.. J-oc,tY' 'VlL,
Young, 209 U. S. 123 (1908), the Court was merely restating
a settled principle when it wrote:

S

"The Act to be enforced is alleged to be unconstitutional, and if it be so, the use of the name of the State to
enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one
which does not affect the State in its sovereign or governmental capacity. It is simply an illegal act upon the
part of a state official in attempting by the use of the
name of the State to enforce a legislative enactment
which is void because unconstititional. If the act which
the state Attorney General seeks to enforce be a violation of the Federal Constitution, the officer in proceeding under such enactment comes into conflict with the
superior authority of that Constitution, and he is in that
U. S. 531, 541 (1875). Cf. United States v. Lee, 106 U. S. 196, 219-222
(1883) (sovereign immunity of the United States not a defense against suit
charging officers of the United States with unconstitutional conduct).
24
"That, it is true, is a legislative act of the government of Virginia, but it
is not a law of the State of Virginia. The State has passed no such law, for
it cannot; and what it cannot do, it certainly, in contemplation of law, has
not done. The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made it the duty of the defendant to receive the coupons tendered in
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and the tax, thereafter taken, to be
without warrant of law, and therefore a wrong. He stands, then, stripped
of his official character; and, confessing a personal violation of the plaintiff's
rights for which he must personally answer, he is without defence."
Poindexter v. Greenhaw, 114 U. S., at 288.
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case stripped of his official or representative character
and is subjected in his person to the consequences of his
individual conduct." I d., at 159--160. 25
The majority states that the holding of Ex parte Young is
limited to cases in which relief is provided on the basis of federallaw, and that it rests entirely on the need to protect the
supremacy of federal law. That position overlooks the foundation of the rule of Young as well Pennoyer v.
McConnaughy and Young's other predecessors.
The Young Court distinguished between the State and its
attorney general because the latter, in violating the Constitution, had engaged in conduct the sovereign could not authorize. The pivotal consideration was not that the conduct violated federal law, since nothing in the jurisprudence of the
Eleventh Amendment permits a suit against a sovereign
vl r ~ f~ 'J
merely because federal law is at issue. 26 Indeed, at least
since Hans v. Louisiana, 134 U. S. 1 (1890), the law has been £:;:::' ..,
1,..-,~-«.I fl,t
k~·~
settled that the Eleventh Amendment applies even though
"' " 1 \
~
lfW
the State is accused of violating the Federal Constitution.
;.._ ~!c. u( /'Itt-., ~;- ,J
In Hans the Court held that the Eleventh Amendment apllf'~ .,v""}t d.;fo.. VU7'"'f '.if'11'"' ~vv ~
plies to all cases within the jurisdiction of the federal courts
including those brought to require compliance with federal

A

·u

25
See generally Orth, The Interpretation of the Eleventh Amendment,
1798-1908: A Case Study of Judicial Power, 1983 U. Ill. L. Rev. 423. The
Court has adhered to this formulation to the present day. See Florida
Dept. of State v. Treasure Salvors, Inc., 458 U. S. 670, 684-690 (1982)
(opinion of STEVENS, J.); id., at 714-715 (WHITE, J., concurring in the
judgment in part and dissenting in part); Ray v. Atlantic Richfield Co.,
435 U. S. 151, 156 n. 6 (1978); Scheuer v. Rhodes, 416 U. S. 232, 237 (1,974);
Georgia R. Co. v. Redwine, 342 U. S. 299 (1952); Sterling v. Constantin,
287 u. s. 378, 393 (1932).
26
As the Solicitor General correctly notes in his brief, "this Court has no
power to create any exception to a constitutional bar to federal court jurisdiction. Ex parte Young rests instead on recognition that the Eleventh
Amendment simply does not apply to suits seeking to restrain illegal acts
by state officials-whether those acts are illegal because they violate the
Constitution, as in Young, or federal or state law." Brief for the United
States 23 (citations omitted).
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law, and bars any suit where the State is the proper defendant under sovereign immunity principles. A long line of
cases has endorsed that proposition, holding that irrespective
of the need to vindicate federal law a suit is barred by the
Eleventh Amendment if the State is the proper defendant. 27
It was clear until today that "the State [is not] divested of its
immunity 'on the mere ground that the case is one arising
under the Constitution or laws of the United States."'
Parden v. Terminal R. Co., 377 U. S. 184, 186 (1964) (quoting Hans, 134 U. S., at 10).
The pivotal consideration in Young was that it was not conduct of the sovereign that was at issue. 28 The rule that unlawful acts of an officer should not be attributed to the sovereign has deep roots in the history of sovereign immunity and
makes Young reconcilable with the principles of sovereign
immunity found in the Eleventh Amendment, 29 rather than
27

See Quern v. Jordan, 440 U.S. 332, 345 n. 17 (1979); Alabama v.
Pugh, 438 U. S. 781 (1978) (per curiam); Edelman v. Jordan, 415 U. S.
651, 668--669 (1974); Employees v. Missouri Public Health Dept., 411 U. S.
279, 280 n. 1 (1973); Smith v. Reeves, 178 U. S. 436, 444--449 (1900); Fitts v.
McGhee, 172 U. S. 516 (1899); In re Ayers, 123 U. S. 443 (1887); Hagood v.
Southern, 117 U. S. 52 (1886); Louisiana v. Jumel, 107 U. S. 711 (1882).
See generally C. Jacobs, The Eleventh Amendment and Sovereign Immunity 88-91, 109-110 (1972).
28
The distinction between the sovereign and its agents not only explains
why the rationale of Ex parte Young and its predecessors is consistent with
established sovereign immunity doctrine, but it also explains the critical
difference between actions for injunctive relief and actions for damages
recognized in Edelman v. Jordan, 415 U. S. 651 (1973). Since the damages remedy sought in that case would have required payment by the
State, it could not be said that the action ran only against the agents of the
State. Therefore, while the agents' unlawful conduct was considered
ultra vires and hence could be enjoined, a remedy which did run against
the sovereign and not merely its agent could not fit within the ultra vires
doctrine and hence was impermissible. If damages are not sought from
the State and the relief will run only against the state official, damages are
a permissible remedy under the Eleventh Amendment. See Scheuer v.
Rhodes, 416 U. S. 232, 237-238 (1974).
29
"While in England personification of sovereignty in the person of the
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merely an unprincipled accommodation between federal and
state interests that ignores the principles contained in the __.-/ h 1/{
Eleventh Amendment.
This rule plainly applies to conduct of state officers in violation of state law. Young states that the significance of the
charge of unconstitutional conduct is that it renders the state
official's conduct "simply an illegal act," and hence the officer
is not entitled to the sovereign's immunity. Since a state officer's conduct in violation of state law is certainly no less illegal than his violation of federal law, in either case the official,
by committing an illegal act, is "stripped of his official or representative character." For example, one of Young's predecessors held that a suit challenging an unconstitutional attempt by the Virginia legislature to disavow a state contract
was not barred by the Eleventh Amendment, reasoning that,
"inasmuch as, by the Constitution of the United States,
which is also the supreme law ofVirginia, that contract,
when made, became thereby unchangeable, irrepealable
' the State, the subsequent act of January 26, 1882, and
by
all other like acts, which deny the obligation of that contract and forbid its performance, are not the acts of the
State of Virginia. The true and real Commonwealth
which contracted the obligation is incapable in law of doing anything in derogation of it. Whatever having that
effect, if operative, has been attempted or done, is the
work of its government acting without authority, in violation of its fundamental law, and must be looked upon,
King may have been possible, attempts to adopt this reasoning in the
United States resulted in the postulation of the abstract State as sovereign. Since the ideal State could only act by law, whatever the State did
must be lawful. On this ground a distinction was drawn between the State
and its officers, and since the State could not commit an illegal act, any
such act was imputed to government officers. It logically followed that a
suit against state officers was not necessarily a suit against the State."
Note, The Sovereign Immunity of the States: The Doctrine and Some of its
Recent Developments, 40 Minn. L. Rev. 234, 244-245 (1956) (footnotes
omitted).
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in all courts of justice, as if it were not and never had
been. . . . The State of Virginia has done none of these
things with which this defence charges her. The defendant in error is not her officer, her agent, or her representative, in the matter complained of, for he has
acted not only without her authority, but contrary to her
express commands." Poindexter v. Greenhaw, 114
U. S. 270, 293 (1885) (emphasis supplied). 30
It is clear that the Court in Poindexter attached no significance to the fact that Virginia had been accused of violating
federal and not its own law. 31 To the contrary, the Court
treated the Federal Constitution as part of Virginia's law, Y/
and concluded that the challenged action was not that of Virginia precisely because it violated Virginia's law. The majority's position turns the Young doctrine on its head-sovereign immunity did not bar actions challenging
unconstitutional conduct by state officers since the Federal
Constitution was also to be considered part of the State's
law-and since the State could not and would not authorize a \
violation of its own law, the officers' conduct was considered )
individual and not sovereign. No doubt the Courts that produced Poindexter and Young would be shocked to discover
See also Barney v. City of New York, 193 U. S. 430, 439-441 (1904).
This approach began long before Poindexter. , The earliest cases in
which this Court rejected sovereign immunity defenses raised by officers
of the sovereign accused of unlawful conduct did not involve charges of unconstitutional conduct, but rather simple trespass actions. In rejecting
the defense, the Court simply noted that although the officers were acting
pursuant to their duties, they were engaged in unlawful conduct which
therefore could not be the conduct of the sovereign. See Bates v. Clark,
95 U. S. 204, 209 (1877); Mitchell v. Harmony, 13 How. 115, 137 (1851);
Wise v. Withers, 3 Cranch 331 (1806); Little v. Barreme, 2 Cranch 169
(1804). In the landmark case of Osborn v. Bank of the United States, 9
Wheat. 738 (1824), the Court took it as beyond argument that if a state
officer unlawfully seized property in an attempt to collect taxes he believed
to be owed the state, the Eleventh Amendment would not bar a simple
trespass action against the officer.
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that conduct authorized by state law but prohibited by federal law is not considered conduct attributable to the State
for sovereign immunity purposes, but conduct prohibited by
state law is considered conduct attributable to the very State
which prohibited that conduct. Indeed, in Tindal v. Wesley,
167 U. S. 204 (1896), the Court specifically found that it was
impossible to distinguish between a suit challenging unconstitutional conduct of state officers and a suit challenging any
other type of unlawful behavior:
"If a suit against officers of a State to enjoin them from
enforcing an unconstitutional statute . . . be not one
against the State, it is impossible to see how a suit
against the individuals to recover the possession of property belonging to the plaintiff and illegally held by the
defendants can be deemed a suit against the State."
Id., at 222. 32
These cases are based on the simple idea that an illegal act
strips the official of his state-law shield, thereby depriving
the official of the sovereign's immunity.
It follows that the basis for the Young rule is present when
the officer sued has violated the law of the sovereign; in all
such cases the conduct is of a type that would not be permitted by the sovereign and hence is not attributable to the sovereign under traditional sovereign immunity principles. In
such a case, the sovereign's interest lies with those who seek
to enforce its laws, rather than those who have violated
them.
"[P]ublic officials may become tort-feasors by exceeding
the limits of their authority. And where they unlawfully seize or hold a citizen's realty or chattel, recover32

See also Florida Dept. of State v. Treasure Salvors, Inc., 458 U. S.
670, 697 (1982) (opinion of STEVENS, J.) ("If conduct of a state officer taken
pursuant to an unconstitutional state statute is deemed to be unauthorized
and may be challenged in federal court, conduct undertaken without any
authority whatever is also not entitled to Eleventh Amendment
immunity.").
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able by appropriate action at law or in equity [the] dominant interest of the sovereign is then on the side of the
victim who may bring his possessory action to reclaim
that 'Chich is wrongfully withheld." Land v. Dollar,
330

u. s. 731, 738 (1947).

33

The majority's position that the Eleventh Amendment does
not permit federal courts to enjoin conduct that the sovereign
State itself seeks to prohibit thus is inconsistent with both
the doctrine of sovereign immunity and the underlying respect for the integrity of State policy which the Eleventh
Amendment protects. The issuance of injunctive relief
which enforces state laws and policies, if anything, enhances
federal courts' respect for the sovereign Jferogatives of the
States. 34 The majority's approach, which requires federal
courts to ignore questions of state law and to rest their decisions on federal bases, will create more rather than less friction between the States and the federal judiciary.
Moreover, the majority's rule has nothing to do with the
basic reason the Eleventh Amendment was added to the Constitution. There is general agreement that the Amendment
was passed because the States were fearful that federal
courts would force them to pay their Revolutionary War
While Land v. Dollar is a case dealing with the sovereign immunity of
the federal government, it is pertinent to the Eleventh Amendment, which
after all for present purposes is no more than an embodiment of sovereiegn
immunity principles.
34
For example, in cases barring suits against individual officers as suits
against the state, the Court has also acknowledged the importance of statelaw authority for the challenged conduct of the officer. In such cases the
Court has frequently noted that the relief sought would be unauthorized by
state law and would therefore adversely affect the state itself. See, e. g.,
Hagood v. Southern, 117 U. S. 52, 68 (1886); Louisiana v. Jumel, 107
U. S. 711, 721 (1882). In contrast, in cases of official actions contrary to
state law, a federal court's remedy would not adversely affect any state
policy.
83
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debts, leading to their financial ruin. 36 Entertaining a suit
for injunctive relief based on state law implicates none of the
concerns of the Framers. Since only injunctive relief is
sought there is no threat to the state treasury of the type
that concerned the Framers, see Milliken v. Bradley, 433
U. S. 267, 288-290 (1977); Edelman v. Jordan, 415 U. S.
651, 667-668 (1974); and if the State wishes to avoid the federal injunction, it can easily do so simply by changing its law.
The possibility of States left helpless in the face of disruptive
federal decrees which led to the passage of the Eleventh
Amendment simply is not presented by this case. Indeed,
the Framers no doubt would have preferred federal courts to
base their decisions on state law, which the State is then free
to reexamine, rather than forcing courts to decide cases on
federal grounds, leaving the litigation beyond state control.
In light of the preceding, it should come as no surprise that
there is absolutely no authority for the majority's position
that the rule of Young is inapplicable to violations of state
law. The only cases the majority cites, ante, at 14-15, for
the proposition that Young is limited to the vindication of federal law do not consider the question of whether Young permits injunctive relief on the basis of state law-in each of the
cases the question was neither presented, briefed, argued
nor decided. 36 It is curious, to say the least, that the majority disapproves of reliance on cases in which the issue we face
See, e. g., Petty v. Tennessee-MissouriBr'idg e Comm'n, 359 U. S. 275,
276 n. 1 (1959); Missouri v. Fiske, 290 U. S. 18, 27 (1933); Cohens v. Virginia, 6 Wheat. 264, 406-407 (1821).
96
The majority cites Quern v. Jordan, 440 U. S. 332 (1979); Scheuer v.
Rhodes, 416 U. S. 232 (1974); Edelman v. Jordan, 415 U. S. 651 (1974);
Georgia R. & Banking Co. v. Redwine, 342 U. S. 299 (1952). In each of
these cases, the only question presented or decided was whether monetary
relief could be obtained against state officials on the basis of federal law,
except for Redwine, where the Court decided that a suit to enjoin collection
of a state tax on the basis of federal law was not barred by the Eleventh
Amendment. In none of these cases was any question concerning the
availability of injunctive relief under state law considered even in dicta.
36
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today was decided sub silentio, see ante, at 17, yet it is willing to rely on cases in which the issue was not decided at all.
In fact, not only is there no precedent for the majority's position, but, as I have demonstrated in part II, supra, there is
an avalanche of precedent squarely to the contrary. 37
That the doctrine of sovereign immunity does not protect
conduct which has been prohibited by the sovereign is clearly
demonstrated by the case on which petitioners chiefly rely,
Larson v. Domestic & Foreign Commerce Corp., 337 U. S.
682 (1949). The Larson opinion teaches that the actions of
state officials are not attributable to the state-are ultra vires-in two different types of situations: (1) when the official
is engaged in conduct that the sovereign has not authorized,
and (2) when he has engaged in conduct that the sovereign
has forbidden. A sovereign, like any other principal, cannot
authorize its agent to violate the law. When an agent does
so, his actions are considered ultra vires and he is liable for
-n In addition to overruling the cases discussed in part II, supra, the majority's view that Young exists simply to ensure the supremacy of federal
law requires that a number of our prior cases, which held that the Eleventh
Amendment may bar an action for injunctive relief even where the State
has violated the Federal Constitution, see, e. g., Alabama v. Pugh, 438
U. S. 781 (1978) (per curiam), were incorrectly decided. The Court can
have no satisfactory explanation for Pugh, which held that even as to a federal constitutional claim, a suit may not be brought directly against a state
even where it may be brought against its officials. On the majority's view,
there is no basis for distinguishing between the state and its officials-as to
both there is a need to vindicate the supremacy of federal law through the
issuance of injunctive relief, and unless the officials are acting completely
outside of their authority, they must be treated as is the state. However,
Pugh can be explained simply by reference to Young's use of the ultra vires doctrine with respect to unconstitutional conduct by state officerssuch conduct is not conduct by the sovereign because it could not be authorized by the sovereign, hence the officers are not entitled to the sovereign's immunity. A suit directly against the state cannot succeed because
the ultra vires doctrine is unavailable without a state officer to which it can
be applied. Pugh makes it clear that Young rests not on a need to vindicate federal law, but on the traditional distinction between the sovereign
and its agents.
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his own conduct under the law of agency. Both types of
ultra vires conduct are clearly identified in Larson.
"There may be, of course, suits for specific relief
against officers of the sovereign which are not suits
against the sovereign. If the officers purports to act as
an individual and not as an official, a suit directed against
that action is not a suit against the sovereign. If the
War Assets Administrator had completed a sale of his
own personal home, he presumably could be enjoined
from later conveying it to a third person. On a similar
theory, where the officer's powers are limited by statute,
his actions beyond those limitations are considered individual and not sovereign actions. The officer is not doing the business which the sovereign has empowered him
to do or he is doing it in a way that the sovereign has
forbidden. His actions are ultra vires his authority and
therefore may be made the object of specific relief. It is
important to note that in such cases the relief can be
granted, without impleading the sovereign, only because
of the officer's lack of delegated power. A claim of error
in the exercise of that power is therefore not sufficient.
And, since the jurisdiction of the court to hear the case
may depend, as we have recently recognized, upon the
decision which it ultimately reaches on the merits, it is
necessary that the plaintiff set out in his complaint the
statutory limitation on which he relies." I d., at 689-690
(emphasis supplied).
Larson thus clearly indicates that the immunity determination depends upon the the merits of the plaintiff's claim. The
same approach is employed by Young-the plaintiff can overcome the state official's immunity only by succeeding on the
merits of its claim of unconstitutional conduct.
Following the two-track analysis of Larson, the cases considering the question whether the state official is entitled to
the sovereign's immunity can be grouped into two categories.
In cases like Larson, Malone v. Bowdoin, 369 U. S. 643
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(1962), and Florida Dept. of State v. Treasure Salvors, Inc.,
458 U. S. 670 (1982), which usually involve the state functioning in its proprietary capacity, the ultra vires issue can be resolved solely by reference to the law of agency. Since there
is no specific limitation on the powers of the officers other
than the general limitations on their authority, the only question that need be asked is whether they have acted completely beyond their authority. But when the State has
placed specific limitations on the manner in which state officials may perform their duties, as it often does in regulatory
or other administrative contexts as were considered in Scully
v. Bird and Johnson v. Lankford, the ultra vires inquiry also
involves the question whether the officials acted in a way that
state law forbids. No sovereign would authorize its officials
to violate its own law, and if the official does so, then Larson
indicates that his conduct is ultra vires and not protected by
sovereign immunity.
Larson confirms that the Court's disposition of this case in
1981-ordering the Court of Appeals to consider respondents' state law claims-was fully harmonious with established
sovereign immunity principles. The jurisdiction of the federal court was established by a federal claim; 38 the Court of
Appeals therefore had jurisdiction to resolve the case and to
grant injunctive relief on either federal or state grounds.
Respondents pleaded a specific statutory limitation on the
,;::-------

-

There can be no doubt that respondents' federal claims were sufficiently substantial to justify federal jurisdiction in this case. In another
case brought by a resident of Pennhurst, we held that the Due Process
Clause of the Fourteenth Amendment requires, at a minimum, that petitioners provide the residents with reasonable care and safety. See
Youngberg v. Romeo, 457 U. S. 307, 324 (1982). The uncontested findings
of the District Court in this case establish that Pennhurst was neither safe
nor providing reasonable care to its residents. Therefore, respondents'
federal claims not only were sufficiently substantial to support the exercise
of federal jurisdiction in this case, but would almost certainly have justified
the issuance of at least some injunctive relief had a state-law basis for the
relief been unavailable.
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way in which petitioners were entitled to run Pennhurst.
The District Court and the Court of Appeals have both found
that petitioners operated Pennhurst in a way that the sovereign has forbidden. Specifically, both courts concluded that
petitioners placed residents in Pennhurst without any consideration at all of the limitations on institutional confinement
that are found in state law, and that they failed to create
community living programs that are mandated by state law.
In short, there can be no dispute that petitioners ran
Pennhurst in a way that the sovereign had forbidden.
Under the second track of the Larson analysis, petitionero
were acting ultra vires because they were acting in a way
that the sovereign, by statute, had forbidden. 39
39
In Larson, the Administrator of the War Assets Administration was in
possession of coal that the plaintiff claimed the Administrator was contractually obligated to deliver to it. Instead of seeking damages for breach of
contract in the Court of Clai~s, the plaintiff sought an injunction in the
district court. The Court held that the Administrator had acted properly
in refusing to deliver the coal and instead insisting that the plaintiff seek its
remedy in the Court of Claims.
"There was, it is true, an allegation that the Administrator was acting
'illegally,' and that the refusal to deliver was 'unauthorized.' But these
allegations were not based and did not purport to be based upon any lack of
delegated power. Nor could they be, since the Administrator was empowered by the sovereign to administer a general sales program encompassing
the negotiation of contracts, the shipment of goods and the receipt of payment. A normal concomitant of such powers, as a matter of general
agency law, is the power to refuse delivery when, in the agent's view, delivery is not called for under a contract and the power to sell goods which
the agent believes are still his principal's to sell." 337 U. S. at 691-62
(footnotes omitted).
Thus, the Administrator had acted properly. He was doing what any
agent would do-holding on to property he believed was his principal's and
insisting that the claimant sue the principal if it wanted the property. He
was merely exercising the "normal" duties of a sales agent. Congress envisioned that he do exactly that; the remedy it had provided required the
claimant to sue for damages in the Court of Claims rather than obtaining
the property directly from the Administrator, and no one had questioned
the constitutional sufficiency of that alternate remedy. See McCord,
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Petitioners readily concede, both in their brief and at oral
argument, that the Eleventh Amendment does not bar a suit
against state officers who have acted ultra vires. The majority makes a similar concession, ante, at 10 n. 11. Yet both
ignore the fact that the cases, and most especially Larson,
set out a two-step analysis for ultra vires conduct -conduct
that is completely beyond the scope of the officer's authority,
or conduct that the sovereign has forbidden. In fact, the
majority goes so far as to quote the passage from Larson indicating that a state official acts ultra vires when he completely lacks power delegated from the state, ibid. That selective quotation ignores sentences immediately preceding
and following the quoted passage stating in terms that where
an official violates a statutory prohibition, he acts ultra vires
and is not protected by sovereign immunity. This omission
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Fault Without Liability: Immunity of Federal Employees, 1966 U. Ill. L.F.
849, 862--867. "Since the plaintiff had not made an affinnative allegation
of any relevant statutory limitation upon the Administrator's powers, and
had made no claim that the Administrator's action amounted to an unconstitutional taking, the Court ruled that the suit must fail as an effort to
enjoin the United States." Malone v. Bowdoin, 369 U. S. 643, 647 (1962).
Malone can be explained similarly. These cases hold that Congress had
empowered the governmental official to make necessary decisions about
whether to hold onto property the official believes it the government's, at
least pending the aggrieved party's remedy for incorrect ones in the Claims
Court under the Tucker Act, 28 U. S. C. §§ 1491-1507 (1976 ed. and
Supp. V 1981 and West Supp. 1983). See Byse, Proposed Reforms in Federal "Nonstatutory" Judicial Review: Sovereign Immunity, lndispensible
Parties, Mandamus, 75 Harv. L. Rev. 1479, 1490-1491 (1962); Jaffe, The
Right to Judicial Review I, 71 Harv. L. Rev. 401, 436-437 (1958). Thus,
where the official acts as the sovereign intends, he is entitled to the sovereign's immunity under the principles discussed above. Where that is not
the case, Larson permits injunctive relief. In this case, respondents did
~mitation on petitioners' powers, and the holding of the
plead
Court o .npe:O's on the merits of respondents' state law claims indicates
that petitioners were not exercising the "normal" duties that the sovereign
had envisioned for them, unlike the Administrator in Larson. Instead,
petitioners were running Pennhurst "in a way which the sovereign has forbidden." 337 U. S., at 689.
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is understandable, since petitioners' conduct in this case
clearly falls into the category of conduct the sovereign has
specifically forbidden by statute. Petitioners were told bj
Pennsylvania how to run Pennhurst, and there is no dispute
that they disobeyed their instructions. Yet without explanation, the Court repudiates the two-track analysis of
Larson and holds that sovereign immunity extends to conduct the sovereign has statutorily prohibited. 40
In sum, a century and a half of this Court's Eleventh
Amendment jurisprudence has established the following. A
suit alleging that the official had acted within his authority
but in a manner contrary to state statutes was not barred because the Eleventh Amendment prohibits suits against
States; it does not bar suits against state officials for actions
not permitted by the State under its own law. The sovereign could not and would not authorize its officers to violate
its own law; hence an action against a state officer seeking
redress for conduct not permitted by state law is a suit
against the officer, not the sovereign. Ex parte Young concluded in as explicit a fashion as possible that unconstitutional action by state officials is not action by the State even
if it purports to be authorized by state law, because the federal Constitution strikes down the state law shield. In the
tort cases, ifthe plaintiff proves his case, there is by definition no state-law defense to shield the defendant. Similarly,
when the state officer violates a state statute, the sovereign
has by definition erected no shield against liability. These
precedents make clear that there is no foundation for the contention that the majority embraces-that Ex parte Young authorizes injunctive relief against state officials only on the
basis of federal law. To the contrary, Young is as clear as a
The majority also repudiates JUSTICE WHITE's recent statement in
Treasure Salvors: "where the officer's actions are limited by statute, actions beyond those limitations are to be considered individual and not sovereign actions." 458 U. S., at 714. Four Members of today's majority
subscribed to that statement only two Terms ago.
40
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bell: the Eleventh Amendment does not apply where there is
no state-law shield. That simple principle should control this
case.
IV
The majority's decision in this case is especially bizarre in
that it overrules a long line of cases in order to reach a result
that is utterly at odds with the usual practices of this Court.
In one of the most respected opinions ever written by a Member of this Court, Justice Brandeis wrote:
"The Court [has] developed, for its own governance in
the cases confessedly within its jurisdiction, a series of
rules under which it has avoided passing upon a large
part of all the constitutional questions pressed upon it for
decision. They are:
The Court will not pass upon a constitutional question
although properly presented by the record, if there is
also present some other ground upon which the case may
be disposed of. This rule has found most varied application. Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the
other a question of statutory construction or general law,
the Court will decide only the latter. Siler v. Louisville
& Nashville R. Co., 213 U. S. 175, 191." Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 346-347
(1936) (Brandeis, J., concurring).
The Siler case, cited with approval by Justice Brandeis in
Ashwander, employed a remarkably similar approach to that
used by the Court of Appeals in this case. A privately
owned railroad corporation brought suit against the members
of the railroad commission of Kentucky to enjoin the enforcement of a rate schedule promulgated by the commission.
The federal circuit court found that the schedule violated the
plaintiff's federal constitutional rights and granted relief.
This Court affirmed, but it refused to decide the constitutional question because injunctive relief against the state offi-
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cials was adequately supported by state law. The Court
held that the plaintiff's claim that the schedule violated the
Federal Constitution was sufficient to justify the assertion of
federal jurisdiction over the case, but then declined to reach
the federal question, deciding the case on the basis of state
law instead:
"Where a case in this court can be decided without reference to questions arising under the Federal Constitution, that course is usually pursued and is not departed
from without important reasons. In this case we think
it much better to decide it with regard to the question of
a local nature, involving the construction of the state
statute and the authority therein given to the commission to make the order in question, rather than to unnecessarily decide the various constitutional questions appearing in the record." Siler v. Louisville & Nashville
R.R. Co., 213 U. S. 175, 193 (1909). 41
The Siler principle has been applied on numerous occasions; when a suit against state officials has presented both
federal constitutional questions and issues of state law, the
Court has upheld injunctive relief on state law grounds.
See, e. g., Lee v. Bickell, 292 U. S. 415, 425 (1934); Glenn v.
Field Packing Co., 290 U. S. 177, 178 (1933); Davis v. Wallace, 257 U. S. 478, 482-485 (1922); Louisville & Nashville
R.R. Co. v. Greene, 244 U. S. 522, 527 (1917); Greene v. Louisville & Interurban R.R. Co., 244 U. S. 499, 508, 512-514
(1917). 42
"In Siler the Court decided the case on state-law grounds, even though
it acknowledged that "(i]n this case we are without the benefit of a construction of the statute by the highest state court of Kentucky, and we
must proceed in the absence of state adjudication upon the subject." I d.,
at 194.
42
Justice Peckham's opinion in Siler rested on a long line of cases, dating
back to Chief Justice Marshall's decision in Osborn v. Bank of the United
States, 9 Wheat. 738, 822 (1824) , holding that a federal court has jurisdiction over all the issues-state as well as federal-presented by a case that
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In Hagans v. Lavine, 415 U. S. 528 (1974), the Court
quoted from the Siler opinion and noted that the "Court has
characteristically dealt first with possibly dispositive state
law claims pendent to federal constitutional claims." I d., at
546. It added:
"Numerous decisions of this Court have stated the
general proposition endorsed in Siler-that a federal
court properly vested with jurisdiction may pass on the
state or local law question without deciding the federal
constitutional issues-and have then proceeded to disproperly falls within its jurisdiction. Nor was Siler breaking new ground
in avoiding a federal constitutional question by deciding on state law
grounds. In Santa Clara County v. Southern Pacific Railroad Co., 118
U. S. 394 (1886), the Court noted the importance of the federal constitutional questions. Even though these had been treated as dispositive by
the lower court, and though they were the "main-almost the only-questions discussed by counsel," id., at 395, the Court stated, "These questions
belong to a class which this court should not decide, unless their determination is essential to the disposal of the case in which they arise." I d., at
410. It then determined that the challenged tax assessments were not authorized by state law and affirmed the judgment solely on that ground. In
addition, the Court has routinely applied the Siler rule in cases upholding
injunctive relief on the basis of state law against municipal officials, see,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629 (1946); Cincinnati v.
Vester, 281 U. S. 439, 448-449 (1930); Risty v. Chicago, Rock Island & Pacific Railway Co., 270 U. S. 378 (1926); Bohler v. Callaway , 267 U. S. 479,
489 (1925); Lincoln Gas & Electric Light Co. v. City of Lincoln, 250 U. S.
256, 268-269 (1919); and in cases in which the plaintiffs were not held to be
entitled to the relief they sought, see Schmidt v. Oakland Unified School
Dist., 457 U. S. 594 (1982) (per curiam); Railroad Comm'n of California v.
Pacific Gas & Electric Co., 302 U. S. 388, 391 (1938); United Gas Co. v.
Railroad Commission of Kentucky, 278 U. S. 300, 307 (1929); Waggoner
Estate v. Wichita County, 273 U. S. 113, 116 (1927); Chicago Great Western Railway Co. v. Kendall, 266 U. S. 94, 97-98 (1924); Ohio Tax Cases,
232 U. S. 576, 586-587 (1914); Louisville & Nashville Railroad Co. v. Garrett, 231 U. S. 298, 303-304 (1913). Numerous other cases decided by this
Court have cited Siler as an accurate statement of the law regarding pendent jurisdiction. See, e. g., Aldinger v. Howard, 427 U. S. 1, 7 (1976);
Florida Lime Growers v. Jacobsen, 362 U. S. 73, 81, n. 7 (1960); Hurn v.
Oursler, 289 U. S. 238, 243--245 (1933).
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pose of the case solely on the nonfederal ground. See,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629-630
(1946); Waggoner Estate v. Wichita County, 273 U. S.
113, 116-119 (1927); Chicago G.W.R. Co. v. Kendall, 266
U. S. 94 (1924); United Gas Co. v. Railroad Comm'n,
278 U. S. 300, 308 (1929); Risty v. Chicago, R. I. &
P.R. Co., 270 U. S. 378, 387 (1926). These and other
cases illustrate in practice the wisdom of the federal policy of avoiding constitutional adjudication where not absolutely essential to disposition of a case." 415 U. S., at
547 n. 12.
In fact, in this very case we applied the Siler rule by remanding the case to the Court of Appeals with explicit instructions
to consider whether respondents were entitled to relief under
state law.
Not only does the Siler rule have an impressive historical
pedigree, but it is also strongly supported by the interest in
avoiding duplicative litigation and the unnecessary decision
of federal constitutional questions.
"The policy's ultimate foundations ... lie in all that
goes to make up the unique place and character, in our
scheme, of judicial review of governmental action for
constitutionality. They are found in the delicacy of that
function, particularly in view of possible consequences
for others stemming also from constitutional roots; the
comparative finality of those consequences; the consideration due to the judgment of other repositories of constitutional power concerning the scope of their authority;
the necessity, if government is to function constitutionally, for each to keep within its power, including the
courts; the inherent limitations of the judicial process,
arising especially from its largely negative character and
limited resources of enforcement; withal in the paramount importance of constitutional adjudication in our
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system." Rescue Army v. Municipal Court, 331 U. S.
549, 571 (1947). 43

In addition, application of the Siler rule enhances the decisionmaking autonomy of the States. Siler directs the federal
court to turn first to state law, which the State is free to modify or repeal. 44 By leaving the policy determinations underlying injunctive relief in the hands of the State, the Court of
Appeals' approach gives appropriate deference to established
state policies.
In contrast, the rule the majority creates today serves
none of the interests of the State. The majority prevents
federal courts from implementing State policies through equitable enforcement of State law. Instead, federal courts
are required to resolve cases on federal grounds that no State
authority can undo. Leaving violations of state law unredressed and ensuring that the decisions of federal courts may
never be reexamined by the States hardly comports with the
respect for States as sovereign entities commanded by the
Eleventh Amendment.

v

One basic fact underlies this case: far from immunizing petitioners' conduct, the State of Pennsylvania prohibited it.
Respondents do not complain about the conduct of the State
of Pennsylvania-it is Pennsylvania's commands which they
seek to enforce. Respondents seek only to have Pennhurst
run the way Pennsylvania envisioned that it be run. Until
today, the Court understood that the Eleventh Amendment
Cf. H.L . v. Matheson, 450 U. S. 398, 407 (1981) (citing Justice Brandeis' opinion in Ashwander); Hutchinson v. Proxmire, 443 U. S. 111, 122
(1979) (citing the Court's opinion in Siler).
44
In some of the cases following Siler, this Court has required that the
decree include a provision expressly authorizing its reopening in the event
that a state court later decided the question of state law differently. See
Lee v. Bickell, 292 U. S. 415, 426 (1934); Wald Transfer & Storage Co. v.
Smyth, 290 U. S. 602 (1933); Glenn v. Field Packing Co., 290 U. S. 177,
178-179 (1933).
43
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does not shield the conduct of state officers which has been
sanctioned by their sovereign.
Throughout its history this Court has derived strength
from institutional self-discipline. Adherence to settled doctrine is presumptively the correct course. 45 Departures are,
of course, occasionally required by changes in the fabric of
our society. 46 When a court, rather than a legislature, initi.. "I agree with what the Court stated only days ago, that 'the doctrine of
stare decisis, while perhaps never entirely persuasive on a constitutional
question, is a doctrine that demands respect in a society governed by the
rule of law.' City of Akron v. Akron Center for Reproductive Health,
Inc., - - U. S. - -, - - (1983). While the doctrine of stare decisis does
not absolutely bind the Court to its prior opinions, a decent regard for the
orderly administration of justice requires that directly controlling cases
either be followed or candidly overruled.'' Solem v. Helm, - - U. S.
- - , - - (1983) (BURGER, C. J., dissenting) (footnote omitted).
This statement was joined by four members of today's majority. The
fifth was the author of the opinion of the Court in City of Akron.
46
This is an especially odd context in which to repudiate settled law in
that if anything changes in our social fabric favor limitation rather than expansion of sovereign immunity. The concept that the sovereign can do no
wrong and that citizens should be remediless in the face of its abuses is
more a relic of medieval thought than anything else.
"Whether this immunity is an absolute survival of the monarchial privilege,
or is a manifestation merely of power, or rests on abstract logical grounds,
it undoubtedly runs counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts reflect a strong legislative
momentum in their tendency to extend the legal responsibility of Government and to confirm Maitland's belief, expressed nearly fifty years ago
that, 'it is a wholesome sight to see "the Crown" sued and answering for its
torts.'" Great Northern Life Ins. Co. v. Read, 322 U. S. 47, 59 (1944)
(Frankfurter, J., dissenting) (citation omitted).
In the even older decision of Poindexter v. Greenhaw, 114 U. S. 270
(1884) , the Court, after observing that "the distinction between the government of a State and the State itself is important, and should be observed," id., at 290, wrote:
"This distinction is essential to the idea of constitutional government.
To deny it or blot it out obliterates the line of demarcation that separates
constitutional government from absolutism, free self-government based on
the sovereignty of the people from that despotism, whether of the one or
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ates such a departure, it has a special obligation to explain
and to justify the new course on which it has embarked. Today, however, the Court casts aside, ignores, or misapplies
well settled respected doctrine that plainly commands affirmance of the Court of Appeals-the doctrine of the law of the
case, 47 the doctrine of stare decisis (the Court overrules at
least 29 cases), 48 the doctrine of sovereign immunity, 49 the
the many, which enables the agent of the State to declare and decree that
he is the State; to say 'L'Etat c'est moi.' Of what avail are written constitutions whose bills of right for the security of individual liberty are written, too often, with the blood of martyrs shed upon the battle-field and the
scaffold, if their limitations and restraints upon power may be overpassed
with impunity by the very agencies created and appointed to guard, defend, and enforce them; and that, too, with the sacred authority oflaw, not
only compelling obedience, but entitled to respect? And how else can
these principles of individual liberty and right be maintained, if, when violated, the judicial tribunals are forbidden to visit penalties upon individual
offenders, who are the instruments of wrong, whenver they interpose the
shield of the State? The doctrine is not to be tolerated. The whole frame
and scheme of the political institutions of this country, State and Federal,
protest against it. Their continued existence is not compatible with it. It
is the doctrine of absolutism, pure, simple, and naked ... .'' ld., at 291.
47
The heart of today's holding is that this Court had no power to act as it
did in 1981 when it ordered the Court of Appeals to consider and decide the
state law issues in this very case.
48
In the following cases the Court permitted injunctive relief to issue
against state officers on the basis of state law after explicitly rejecting
their Eleventh Amendment defense: Rolston v. Missouri Fund Commissioners, 120 U. S. 391 (1887); South Carolina v. Wesley, 155 U. S. 542
(1895); Tindal v. Wesley, 167 U. S. 204 (1897); Scully v. Bird, 209 U. S.
481 (1908); Hopkins v. Clemson College, 221 U. S. 636 (1911); Atchison &c.
Ry. Co. v. O'Connor, 223 U. S. 280 (1912); Johnson v. Lankford, 245 U. S.
541 (1918); Martin v. Lankford, 245 U. S. 547 (1918); Greene v. Louisville
& Interurban R. Co., 244 U. S. 499 (1917); Louisville & Nashville R. Co.
v. Greene, 244 U.S. 522 (1917); Illinois Central R. Co. v. Greene, 244
U. S. 555 (1917). All are overruled.
Since petitioners' position applies also to federal sovereign immunity (indeed the principal case on which they rely, Larson, is a federal sovereign
immunity case), the following additional cases which refused to apply sovereign immunity to suits against federal officers acting within the scope of
their authority because the plaintiff had alleged that the officers had en-
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doctrine of pendent jurisdiction, 50 the doctrine of judicial restraint-all without an adequate explanation of the reasons
for its action. No sound reason justifies the further prolongation of this litigation or this Court's voyage into the sea
of undisciplined lawmaking.
As I said at the outset, this case has illuminated the character of an institution.
I respectfully dissent.

gaged in unlawful ,<:f.,nduct conduct would also be overruled: Little v.
Barreme, 2 Crancq.~p804); Wise v. Withers, 3 Cranch 331 (1806); Mitchell v. Harmony, 13 How. 115 (1851);'-Bates v. Clark, 95 U. S. 204 (1877);
Noble v. Union River Logging R. Co., 147 U. S. 165 (1893); Belknap v.
Schild, 161 U. S. 10 (1896); tSloan Shipyards v. U. S. Fleet Corp., 258
U. S. 549 (1922);'Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197 (1922);'-Philadelphia Co. v. Stimson, 223 U. S. 605 (1912);VLand v. Dollar, 330 U. S.
731, 738 (1947). Larson itself cites most of these cases with approval, and
disapproves of none of them. All are overruled today. In fact, today the
Court repudiates the two-track analysis of Larson, since in Larson the
Court stated that conduct which has been specifically prohibited by statute
is not protected by sovereign immunity even if it is performed within the
scope of the official's duties, yet today the Court holds that even if an officer violates a statute, his conduct is protected by sovereign immunity.
The Court also overrules the cases cited in note 50, infra.
49
From the fifteenth century English common law to Larson and beyond,
courts have never held that prohibited conduct can be shielded by sovereign immunity. That rule makes good sense-since a principal cannot authorize unlawful conduct, such conduct is of necessity ultra vires. There is
no reason to abandon such a well settled and sensible rule.
50
The majority also overrules Siler v. Louisville & Nashville R. Co., 213
U.S. 175 (1909), and its progeny, including Louisville & Nashville R. Co.
v. Garrett, 231 U. S. 298 (1913); Davis v. Wallace, 257 U. S. 478 (1922);
Chicago Great Western R. Co. v. Kendall, 266 U. S. 94 (1924); United Gas
Co. v. Railroad Commission, 278 U. S. 300 (1919); Glenn v. Field Packing
Co., 290 U. S. 177 (1933); Lee v. Bickell, 292 U. S. 415 (1934); Railroad
Commission of California v. Pacific Gas & Electric Co., 302 U. S. 388
(1938).
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JUSTICE STEVENS, dissenting.
This case has illuminated the character of an institutio:ir. f ~ _,d~ L~ "1 I z_
The record demonstrates that the Pennhurst State School
· - _,. ~ and Hospital has been operated in blatant disregard of state ' '~ . L~ ~ ~ ~ ~ : ~
law. In 1977, after three years of iftigation, the District ~ ,___.._._........,.
Court entered detailed findings of fact that abundantly sup-~ ~ i J ~
44
port that conclusion. In 1981, after four more years oflitiga~V'
tion, this Court ordered the United States Court of Appeals ~4.. ; -'/ ~
for the Third Circuit to decide whether the law of Pennsylvania provides an independent and adequate ground which can
support the District Court's remedial order. The Court of
Appeals, sitting en bane, unanimously concluded that it did.
The Court does not disagree with that conclusion. Rather,
it reverses the Court of Appeals because it did precisely what
this Court ordered it to do; the only error committed by the
Court of Appeals was its faithful obedience to this Court's
command.
This remarkable result is the product of an equally remarkable misapplication of the ancient doctrine of sovereign immunity. In a completely unpre ~e~ed holding, today the
Court concludes that Pennsylvama's sovereign immunity prevents a federal court from enjoining the conduct that Pennsylvania itself has prohibited. No rational view of the sovereign immunity of the States supports this result. To the
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contrary, the question whether a federal court may award injunctive relief on the basis of state law has been answered affirmatively by this Court many times in the past. Yet the
Court blithely overrules at leas~es, spanning well over
a century of this Court's jurisprudence, proclaiming that federal courts have no power to enforce the will of the States by
enjoining conduct because it violates state law. This new
pronouncement will require the federal courts to decide federal constitutional questions despite the availability of statelaw grounds for decision, a result inimical to sound principles
of judicial restraint. Nothing in the Eleventh Amendment,
the conception of state sovereignty it embodies, or the history of this institution, requires or justifies such a perverse
result. I therefore respectfully dissent.
I

. It is worth noting exactly what conduct of petitioners the
Court attributes to the State of Pennsylvania in order to find
it protected by the Eleventh Amendment, as well as the procedural posture of this case. As noted in our prior opinion,
451 U. S. 1 (1981), and by the majority today, ante, at 2, the
District Court's findings were undisputed: "Conditions at
Pennhurst are not only dangerous, with the residents often
physically abused or drugged by staff members, but also inadequate for the 'habilitation' of the retarded. The court
found that the physical, intellectual, and emotional skills of
some residents have deteriorated at Pennhurst." 451 U. S.,
at 7 (footnote omitted). The court concluded that Pennhurst
was actually hazardous to its residents. 1 Organized pro' There was often urine and excrement on the walls. Infectious diseases
were common and minimally adequate health care was unavailable. Residents of Pennhurst were inadequately supervised, and as a consequence
were often injured by other residents or as a result of self-abuse. Assaults
on residents by staff members, including sexual assaults, were frequent.
Physical restraints were employed in lieu of adequate staffing, often causing injury to residents, and on one occasion leading to a death. Dangerous
psychotropic drugs were indiscriminately used for purposes of behavior
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grams of training or education were inadequate or entirely
unavailable, and programs of treatment or training were not
developed for residents. When they visited Pennhurst,
shocked parents of residents would find their children
bruised, drugged and unattended. These conditions often
led to a deterioration in the condition of the residents after
being placed in Pennhurst. Terri Lee Halderman, for example, was learning to talk when she entered Pennhurst; after
residing there she lost her verbal skills.
At every stage of
this litigation, petitioners have conceded that Pennhurst fails
to provide even minimally adequate habilitation for its residents. See 612 F. 2d 84, 92-94 (3d Cir. 1979) (en bane); 446
F. Supp. 1295, 1304 (E.D. Pa. 1977).
The District Court held that these conditions violated each
resident's rights under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment, § 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended by 92 Stat. 2987,
29 U. S. C. § 794 (1976 ed., Supp. V), and the Pennsylvania
Mental Health and Mental Retardation Act of 1966, Pa. Stat.
Ann. tit. 50, §§ 4101-4704 (Purdon 1969 & Supp. 1982)
("MH/MR Act"). The en bane Court of Appeals for the
Third Circuit affirmed most of the District Court's judgment,
but it grounded its decision solely on the "bill of rights" provision in the Developmentally Disabled Assistance and Bill of
Rights Act, 42 U. S. C. § 6010 (1976 ed. & Supp. V). The
court did not consider the constitutional issues or § 504 of the
Rehabilitation Act. While it affirmed the District Court's
holding that the MH/MR Act provides a right to adequate
habilitation, the court did not decide whether that state right
justified all of the relief granted by the District Court.
Petitioners sought review by this Court, asserting that the
Court of Appeals had erred in its construction of both federal
control and staff convenience. Staff supervision during meals was minimal, and residents often stole food from each other-leaving some without
enough to eat. The unsafe conditions led to aggressive behavior on the
part of residents which was punished by solitary confinement.
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and state statutes. This Court granted certiorari and reversed, 451 U. S. 1 (1981), holding that 42 U. S. C. § 6010
created no substantive rights. We did not accept respondents' state-law contention, because there was a possibility
that the Court of Appeals' analysis of the state statute had
been influenced by its erroneous reading of federal law.
Concluding that it was "unclear whether state law provides
an independent and adequate ground which can support the
court's remedial order," 451 U. S., at 31, we "remand[ed] the
state-law issue for reconsideration in light of our decision
here."~_2bid. In a footnote we declined to consider the effect ~t~= Pennsylvania Supreme Court's then recent decision, In re Schmidt, 494 Pa. 86, 429 A. 2d 631 (1981), on the
state-law issues in the case, expressly stating that on remand
the Court of Appeals could "consider the state law issues in
light of the Pennsylvania Supreme Court's recent decision."
451 U. S., at 31 n. 24.
On remand, 673 F. 2d 647 (3d Cir. 1982) (en bane), the
Court of Appeals, noting that this Court had remanded for
reconsideration of the state-law issue, examined the impact
of Schmidt. 2 According to the Court of Appeals, which was
unanimous on this point, the State Supreme Court had "spoken definitively'' on the duties of the State under the MH/MR
Act, holding that the State was required to provide care to
the mentally retarded in the "least restrictive environment."
Id., at 651. Since the MH/MR Act fully justified the relief
issued in the Court of Appeals' prior judgment, the court reinstated its prior judgment on the basis of petitioner's violation of state law. 3
2
In the questions raised in their petition for certiorari, petitioners do not
ask this Court to reexamine the Court of Appeals' conclusion that respondents are clearly entitled to relief under state law. Nor would it be appropriate for this Court to reexamine the unanimous conclusion of the en bane
Court of Appeals on a question of state law. See, e. g., Bishop v. Wood,

426

u. s. 341, 345-346 (1976).

The court therefore found it unnecessary to decide if respondents were
also entitled to relief under the federal statutory and constitutional provisions which had been raised in the District Court.
3

,
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Thus, the District Court found that petitioners have been
operating the Pennhurst facility in a way that is forbidden by
state law, by federal statute and by the Federal Constitution.
The en bane Court of Appeals for the Third Circuit unanimously concluded that state law provided a clear and adequate basis for upholding the District Court and that it was
not necessary to address the federal questions decided by
that court. That action conformed precisely to the directive
issued by this Court when the case was here before. Petitioners urge this Court to make an unprecedented about-face,
and to hold that the Eleventh Amendment prohibited the
Court of Appeals from doing what this Court ordered it to do
when we instructed it to decide whether respondents were
entitled to relief under state law. Of course, if petitioners
are correct, then error was committed not by the Court of
Appeals, which after all merely obeyed the instruction of this
Court, but rather by this Court in 1981 when we ordered the
Court of Appeals to consider the state-law issues in the case.
Petitioners' position is E_tterly without support. The Eleventh Amendment and the doctrine of sovereign immunity it
embodies have never been interpreted to deprive a court of
jurisdiction to grant relief against government officials who
are engaged in conduct that is forbidden by their sovereign.
On the contrary, this Court has repeated! and consistently
exercised the power to enJom state officials om violating
s~ aw.
---.

II

The majority proceeds as if this Court has not had previous
occasion to consider Eleventh Amendment argument made
by petitioners, and contends that Ex parte Young, 209 U. S.
123 (1908) has no application to a suit seeking injunctive relief
on the basis of state law. That is simply not the case. The
Court rejected the argument that the Eleventh Amendment
precludes injunctive relief on the basis of state law twice only
two Terms ago. In Florida Dept. of State v. Treasure
Salvors, Inc., 458 U. S. 670 (1982), four Justices concluded
that a suit for possession of property in the hands of state of-
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ficials was not barred by the Eleventh Amendment inasmuch
as the State did not have even a colorable claim to the property under state law. See id., at 69~97 (opinion of STEVENS, J., joined by BURGER, C. J., MARSHALL, and BLACK- ~
MUN, JJ.). Four additional Justices accepted the proposition
that if the state officers' conduct had been in violation of a
state statute, the Eleventh Amendment would not bar the
action. Id., at 714 (WHITE, J., concurring in the judgment
in part and dissenting in part, joined by POWELL, REHNQUIST, and O'CONNOR, JJ.). 4
And in just one short paragraph in Cory v. White, 457 U. S. 85 (1982), the Court thrice
~restated the
settled rule that the Eleventh Amendment does
not bar suits against state officers when they are "alleged to
be acting against federal or state law." 5 These are only the
two most recent in an extraordinarily long line of cases.
• "Larson established that where the officer's actions are limited by statute, actions beyond those limitations are to be considered individual and
not sovereign actions." Ibid.
5
"Neither did Edelman deal with a suit naming a state officer as defendant, but not alleging a violation of either federal or state law. Thus, there
was no occasion in the opinion to cite or discuss the unanimous opinion in
Worcester that the Eleventh Amendment bars suits against state officers
unless they are alleged to be acting contrary to federal law or against the
authority of state law. Edelman did not hold that suits against state officers who are not alleged to be acting against federal or state law are per-

missible under the Eleventh Amendment if only prospective relief is
sought." 457 U. S., at 91 (emphasis supplied).
See also Worcester County Co. v. Riley, 302 U. S. 292, 297 (1937) (citations
omitted) ("[G]enerally suits to restrain action of state officials can, consistently with the constitutional prohibition, be prosecuted only when the action sought to be restrained is without the authority of state law or contravenes the statutes or Constitution of the United States. The Eleventh
Amendment, which denies to the citizen the right to resort to a federal
court to compel or restrain state action, does not preclude suit against a
wrongdoer merely because he asserts that his acts are within an official authority which the state does not confer."). In Worcester the Court held a
suit barred by the Eleventh Amendment only after stating: "Hence, it cannot be said that the threatened action of respondents involves any breach
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By 1908, it was firmly established t
cials under color of office considered tortious under state law
are not protected by the Eleventh
endment. See Reagan v. Farmers' Loan & Trust, 154 U. S. 362, 390-391
(1894); Poindexter v. Greenhaw, 114 U. S. 270, 287 (1885);
Cunningham v. Macon & Bruns'Wick R. Co., 109 U. S. 446,
452 (1883). 6 Cf. Belknap v. Schild, 161 U. S. 10, 18 (1896)
(same rule adopted for sovereign immunity of the United
States); Stanley v. Schwalby, 147 U. S. 508, 518-19 (1893)
(same). 7 In Hopkins v. Clemson Agricultural College, 221
U. S. 636 (1911), the Court explained the relationship of
these cases to the doctrine of sovereign immunity.
of state law or of the laws or Constitution of the United States." ld., at
299.
6
The Court explained that the state officer sued i tort
"is not sued as, or because he is, the officer of the go
ment, but as an
individual, and the court is not ousted of jurisdiction because he asserts JUrisdiction as such officer. To make out his defense he must show that his
authority was sufficient in law to protect him." Cunningham, 109 U. S.,
at 452, quoted in Poindexter, 114 U. S., at 287.
7
See also Butz v. Economou, 438 U.S. 478-, 489-490 (1978) (officers of
the United States are liable for their torts unless the torts are authorized
by federal law); Philadelphia Co. v. Stimson, 223 U. S. 605, 61~20 (1912)
(officers of the United States may be enjoined where they wrongfully interfere with property rights). Justice Holmes had occasion to state that sovereign immunity does not generally extend to the acts of an officer of the
sovereign. "In general the United States cannot be sued for a tort, but its
immunity does not extend to those that acted in its name." Sloan Shipyards v. U.S. Fleet Corp., 258 U.S. 549, 568 (1922). He characterized
petitioner's argument in that case-that sovereign immunity should extend
to the unlawful acts of agents of the United States acting within the scope
of their authority-as "a very dangerous departure from one of the first
principles of our system of law. The sovereign properly so called is superior to suit for reasons that often have been explained. But the general
rule is that any person within the jurisdiction is always amenable to the
law. . . . An instrumentality of government he might be and for the
greatest ends, but the agent, because he is3~nt, does not cease to be answerable for his acts." !d., at 560-567. See also Brady v. Roosevelt S.S.
Co., 317 U. S. 575 (1943) (following Sloan).

1 _. _ ~

~

1-

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

8

"[I]mmunity from suit is a high attribute of sovereignty-a prerogative of the State itself-which cannot
be availed of by public agents when s~d fo; their OWl
torts. The Eleventh Amendment was not mtended to
affOrd them freedom from liability in any case where,
under color of their office, they have injured one of the
State's citizens. To grant them such immunity would be
to create a privileged class free from liability for wrongs
inflicted or injuries threatened . . . . Besides, neither a
State nor an individual can confer upon an agent authority to commit a tort so as to excuse the perpetrator. In
such cases the law of agency has no application-the
wrongdoer is treated as a principal and individua~ble for the damages inflicted and subject to 'i!rJunctwn
" against the commission of acts causing irreparable injury." ld., at 642-643. 8
The principles that were decisive in these cases are not
confined to actions under state tort law. They also apply to
claims that state officers have violated state statutes. In
Johnson v. Lankford, 245 U. S. 541 (1918), the Court reversed the dismissal of an action against the bank commissioner of Oklahoma and his surety to recover damages for the
loss of plaintiff's bank deposit, allegedly caused by the commissioner's failure to safe ard the business and assets of the
bank in neg!igent or willful disregard of his duties under ap8

The Court also stated,
"Corporate agents or individual officers of the State stand in no better
position than officers of the General Government, and as to them it has
often been held that: 'The exemption of the United States from judicial
process does not protect their officers and agents, civil or military, in time
of peace, from being ersonally liable to an action of tort by a private person, whose rights of prope y t ey ave wrongfully in aded, or injured,
even by authority of the United States.' Belknap v. Shild, 161 U. S. 10,
18.'' 221 U. S., at 645 (emphasis supplied).
See also Old Colony Trust Co. v. Seattle, 271 U. S. 426, 431 (1926) (reaffirming the rationale of Clemson in an action against city and county
officials).

~ ~
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plicable state statutes. The Court explained that the action
was not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involvingThe State in delmquency,
in ee , may InJure e tate by delinquency as well as
some resident of the State, and be amenable to both."
ld., at 545.
Similarly, in Rolston v. Missouri Fund Commissioners,
120 U. S. 391 (1887), the Court rejected the argument that a
suit to enjoin a state officer to comply with state law violated
the Eleventh Amendment. The Court wrote, "Here the suit
is to get a state officer to do what a statute requires of him.
The litigation is with the officer, not the state." !d. ; at 411. 9
Significantly, this rule was expressly reaffirmed in a case
decided by this Court in the same Term as Ex parte Young
and published in the same volume of the United States Reports. The appellant in Scully v. Bird, 209 U. S. 481 (1908),
9
In Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362 (1894), the
Court held that the Eleventh Amendment does not bar a suit alleging that
a state officer has wrongfully administered a state statute. The Court
~warded injunctive relief against state officers on the basis of both state
and federal law. In Atchison &c. Ry. Co. v. O'Connor, 223 U. S. 280
(1912), the Court held that a suit against state officers seeking recovery of
taxes paid under duress was not against the State since a state statute required the recovery of wrongfully paid taxes. See id., at 287. In
Lankford v. Platte Iron Works Co ., 235 U. S. 461 (1915), the Court assumed that the Eleventh Amendment would not bar a suit "to compel submission by the officers of the State to the laws of the State, accomplishing
at once the policy of the law and its specific purpose," id. , at 471, but rejected the appellees' construction of the state statute. See also Parish v.
State Banking Board, 235 U. S. 498 (1915); American Water Co. v.
Lankford, 235 U. S. 496 (1915).
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brought a diversity suit seeking injunctive relief against the
dairy and food commissioner of the State of Michigan, on the
ground that "under cover of his office" he had maliciously engaged in a course of conduct designed to ruin plaintiff's business in the State. The circuit court dismissed the complaint
on Eleventh Amendment grounds. On appeal, the plaintiff
contended that the Eleventh Amendment "does not apply
where a suit is brought against defendants who, claiming to
act as officers of the State, and under color of a statute which
is valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." Id., at 418. This Court agreed. It
noted that the complaint alleged action "in dereliction of duties enjoined by the statutes of the State," and concluded that
it was "manifest from this summary of the allegations of the
bill that this is not a suit against the State." I d., at 490. 10
Finally, in Greene v. Louisville & Interurban R. Co., 244
U. S. 499 (191~d its companion cases, Louisville & Nashville R. Co. v. Greene, 244 U. S. 522 (1917); Illinois Central
R. Co. v. Greene, 244 U. S. 555 (1917), the plaintiffs challenged the conduct of state officials under both federal and
state law. The Court, citing, inter alia, Young and
Clemson, held that the Eleventh Amendment did not bar injunctive relief on the basis of state law, noting that the plaintiffs' federal claim was sufficiently substantial to justify the
exercise of pendent jurisdiction over plaintiffs' state-law

°Cases construing the sovereign immunity of the Federal Government
also hold that conduct by federal officers forbidden by statute is not
shielded by sovereign immunity even though the officer is not acting completely beyond his authority. See Land v. Dollar, 330 U. S. 731 (1947);
Ickes v. Fox, 300 U. S. 82 (1937); Work v. Louisiana, 269 U. S. 250 (1925);
Santa Fe Pac. R.R. Co. v. Fall , 259 U. S. 197 (1922); Payne v. Central
Pac. Ry. Co., 255 U.S. 228 (1921); Waite v. Macy, 246 U.S. 606 (1918);
Noble v. Union River Logging R. Co., 147 U. S. 165 (1893).
1
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claims, 11 and that since violations of federal and state law had
been alleged, it was appropriate for the federal court to issue
injunctive relief on the basis of state law without reaching the
federal claims, despite the strictures of the Eleventh Amendment. In short, the Greene Court approved of precisely the
methodology employed by the Court of Appeals in this case. 12
The majority manages to avoid addressing almost all of J
these cases, perhaps because it has no explanation for them. 13
"The Court cited Siler v. Louisville & Nashville R. Co., 213 U.S. 175
(1917), which will be discussed in part IV, infra, in support of this
proposition.
12
The unanimous rejection of the argument that the Eleventh Amendment bars claims based on state officers' violations of federal statutes in
Ray v. Atlantic Richfield Co., 435 U. S. 151, 156 n. 6 (1978) is entirely
consistent with my analysis of our cases. But under the majority's view, it
represented a rather dramatic extension of Ex parte Young to encompass
federal statutory claims as well as constitutional claims. Ray demonstrates that it cannot be maintained that Young and the other cases of this
Court permit injunctive relief only when the constitutionality of state officers' conduct is at issue. If that were so Ray would be wrongly decidedan argument that a state officer has violated a federal statute does not constitute a challenge to the constitutionality of the officer's conduct. Chapman v. Houston Welfare Rights Org., 441 U. S. 600, 612-615 (1979); Swift
& Co. v. Wickham, 382 U. S. 111 (1965). In my view, the Eleventh
Amendment claim in Ray deserved no more than the cursory footnote it
received, since the state officials had engaged in conduct forbidden by statute. If the Court were willing to adhere to settled rules of law today, the
Eleventh Amendment claim could be rejected just as summQ il@
13
In a r her des erate attempt to explain these cases, amici suggest
that the Court simp y 1 not rea 1ze t a 1 was ec1 mg questions of state
law, since in the era before Erie R. Co. v. Tompkins, 304 U. S. 64 (1938)
and United Mine Workers v. Gibbs, 383 U. S. 715 (1966), it was not clear
that diversity cases or pendent claims were governed by state rather than
federal law. That suggestion is refuted by the cases discussed above in
which it was held that re'lief could issue against state officers who had violated state statutes. Even under the construction of the Rules of Decision
Act, 28 U. S. C. § 1652, adopted in Swift v. Tyson, 16 Pet. 1 (1842), and
repudiated in Erie, federal courts were bound to apply state statutes.
See, e. g., Black & White Taxicab & Transfer Co. v. Brown & Yellow
Taxicab & Transfer Co., 276 U. S. 518, 529-531 (1928); Swift, 16 Pet., at
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None of these cases ontain only- "imp~icit" or sub silentio
ho~ them exp 'city consider an reject t e c aim
tnatthe Imeventh Amendment prohibits federal couFEs From
iss'Umg injunctive relief based on state law. There istherefore no basis for the majority's assertion that the issue presented by this case is an open one, ante, at 17. 14 To the extent it does deal with these precedents, the majority merely
suggests that they assumed that federal courts could hear
state-law claims that are pendant to federal claims, failing to
recognize that the Eleventh Amendment is a limitation on
the entire judicial power, including the power to hear pendant claims. Ante, at 17-19. This is simply incorrect. In
many of the foregoing cases the state-law claims were not
based on pendant jurisdiction; hence, the Court's decisions
18-19. Thus, in these cases the Court was indisputably issuing relief
under state law. The Court was explicit about the state-law basis for the
relief it granted in Greene, to use just one example. It stated that federal
jurisdiction "extends, to the determination of all questions involved in the
case, including questions of state law, irrespective of the disposition that
may be made of the federal question, or whether it be found necessary to
decide it at all." 244 U. S., at 508. It then granted plaintiffs relief under
state law, and concluded by declining to decide any question of federal law.
"It is obvious, however, in view of the result reached upon the questions of
state law, just discussed, that the disposition of the cases would not be affected by whatever result we might reach upon the federal question . . . .
Therefore, we find it unnecessary to express any opinion upon the question
raised under the Fourteenth Amendment." Id., at 519.
14
The majority incredibly claims that Green;. contains only an implicit
holding on the Eleventh A'men?finent question the Court decides today.
In plain words, the Greene Court held that the Eleventh Amendment did
not bar consideration of the pendant state-law claims advanced in that
case. It must be left to others to explain how the majority can possibly
read this as an implicit or sub silentio holding; I cannot. Not only did the
Court expressly reject the Eleventh Amendment claim, but it did so after
extensive briefing on this precise issue. See Brief for Appellants, Greene
v. Louisville and Interurban Railroad Co. 27-45; Brief for State Board
and Officers, Louisville & Nashville Railroad Co. v. Greene 74-101. See
also Reply Brief of Illinois Central Railroad Co., Illinois Central Railroad
Co. v. Greene 38--39.
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could not have been based on any theory about pendant jurisdiction.15 More significantly, today's majority opinion reveals a distressinffi lack of knowledge about the doctrine of
sovereign immuni y ana t'lie 6asi s for the rule of Ex parte
Young.
III
On its face, the Eleventh Amendment applies only to suits
against a State brought by citizens of other States and foreign nations. 16 This textual limitation upon the scope of the
states' immunity from suit in federal court was set aside in
Hans v. Louisiana, 134 U. S. 1 (1890). Hans was a suit
against the State of Louisiana, brought by a citizen of Louisiana seeking to recover interest on the state's bonds. The
Court stated that some of the arguments favoring sovereign
immunity for the States made during the process of the .J--"
Amendment's ratification -¥at;ifieati~ had become a part of
the judicial scheme created by the Constitution. As a result,
the Court concluded that the Constitution prohibited a suit
by a citizen against his or her own state. When called upon
to elaborate in Monaco v. Mississippi, 292 U. S. 313 (1934),
the Court explained that the Eleventh Amendment did more
than simply prohibit suits brought by citizens of one State
against another State. Rather, it exemplified the broader
and more ancient doctrine of sovereign immunity, which operates to bar a suit brought by a citizen against his own State
without its consent. 17
16
For example, in Johnson v. Lankford and Scully v. Bird federal jurisdiction was established over the state-law claims by diversity of citizenship; they were not pendant to federal claims.
16
"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State." U. S. Const. amend. XI.
17
"Manifestly, we cannot rest with a mere literal application of the words
of§ 2 or Article III, or assume that the letter of the Eleventh Amendment
exhausts the restriction upon suits against non-consenting states. Behind
the words of the constitutional provisions are postulates which limit and
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The Court has subsequently adhered to this interpretation
of the Eleventh Amendment. For example, in Quern v. Jordan, 440 U. S. 332 (1979), the Court referred to the Eleventh
Amendment as incorporating "the traditional sovereign immunity of the States." I d., at 341. Similarly, in Fitzpatrick
v. Bitzer, 427 U. S. 445 (1976), the Court referred to "the
Eleventh Amendment, and the principle of sovereign immunity it embodies . . . ." I d., at 456. See also Nevada v.
Hall, 440 U. S. 410, 438-441 (1979) (REHNQUIST, J., dissenting). 18 Thus, under our cases it is the doctrine of sovereign
immunity, rather than the_text o:[ the AmendmenC it'self,
wh'icliis critical t o ffiearutlySisOi' any Elevemfi :Amendiiient
problem. 19
The doctrine of sovereign immunity developed in England,
where it was thoug'liftflat the king could not 6e sued. Howcontrol. There is the essential postulate that the controversies, as contemplated, shall be found to be of a justiciable character. There is also the
postulate that States of the Union, still possessing attributes of sovereignty, shall be immune from suits, without their consent, save where
there has been 'a surrender of this immunity in the plan of the convention."' ld., at 322-323 (footnote omitted).
See also Ex Parte New York, 256 U. S. 490, 497 (1921); Hans v. Louisiana, 134 U. S. 1, 1&-18 (1890). Most commentators have understood this
Court's Eleventh Amendment cases as taking the position that the Constitution incorporates the common law doctrine of sovereign immunity.
See, e. g., Baker, Federalism and the Eleventh Amendment, 48 U. Col. L.
Rev. 139, 153-158 (1977); Field, The Eleventh Amendment and Other Sovereign Immunity Doctrines: Part One, 126 U. Pa. L. Rev. 515, 53~6
(1978); Thornton, The Eleventh Amendment: An Endangered Species, 55
Ind. L. J. 293, 30&-310 (1980); Tribe, Intergovernmental Immunities in
Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism, 89 Harv. L. Rev. 682, 684-688 (1976); Comment, Private Suits Against States in the Federal Courts, 33 U. Chi. L.
Rev. 331, 334-336 (1966).
18
Petitioners themselves treat the Eleventh Amendment as equivalent to
the doctrine of sovereign immunity. See Brief for Petitioners 12 n. 10.
19
Of course, if the Court were to apply the text of the Amendment, it
would not bar an action against Pennsylvania by one of its own citizens.
See n. 16, supra.
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ever, common law courts, in applying the doctrine, traditionally distinguished between the king and his a ents, on the
theory that t e 'ng would never authoriZe unlawful conduct,
and that therefore the unlawful acts of the king's officers
ought not to be treated as acts of the sovereign. See 1 W.
Blackstone, Commentaries on the Laws of England *244 (J.
Andrews ed. 1909). As early as the fifteenth century,
Holdsworth writes, servants of the king were held liable for
their unlawful acts. See I
o dswo , A is ory of
English Law 388 (1903). During the seventeenth century,
this rule of law was used extensively to curb the king's authority. The king's officers
"could do wrong, and if they committed wrongs, whether
iri tfie cours; of their employment or not, they could be
made legally liable. The command or instruction of the
king could not protect them. If the king really had
given such commands or instructions, he must have been
deceived." VI id., at 101.
In one famous case, it was held that although process would
not issue against the sovereign himself, it could issue against
his officers. "For the warrant of no man, not even of the
King himself, can excuse the doing of an illegal act." Sands
v. Child, 83 Eng. Rep. 725, 726 (K.B. 1693). 20 By the eighteenth century, this rule of law was unquestioned. See X
W. Holdsworth, supra, at 650-652. And in the nineteenthCentury this view was taken by the court to be so well-set20

The rationale for this principle was compelling. Courts did not wish to
confront the king's immunity from suit directly; nevertheless they found
the threat to liberty posed by permitting the sovereign's abuses to go unremedied to be intolerable. Since in reality the king could act only
through his officers, the rule which permitted suits against those officers
formally preserved the sovereign's immunity while operating as one of the
means by which courts curbed the abuses of the monarch. See X W.
Holdsworth, supra, at 262-268.
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tled as to not require the citation of authority, see Feather v.
The Queen, 122 Eng. Rep. 1191, 120&-1206 (K.B. 1865). 21
It was only natural, then, that this Court, in applying the
principles of sovereign immunity, recognized the distinction
between a suit a ainst a State and one a ainst its officer. 22
For example, while the Court did inquire as to whether a suit
was "in essence" against the sovereign, it soon became settled law that the Eleventh Amendment did not bar suits
against state officials in their official capacities challenging
unconstitutional conduct. See Smyth v. Ames, 169 U. S.
466, 518--519 (1898); Pennoyer v. McConnaughy, 140 U. S. 1,
10-12 (1891); Poindexter v. Greenhaw, 114 U. S. 270, 288
(1885). 23 This rule was reconciled with sovereign immunity
principles by use of the traditional rule that an action against
an agent of the sovereign who had acted unlawfully was not
Commentators have noted the influence of these English doctrines on
the American conception of sovereign immunity. See Jaffe, Suits Against
Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 1~29
(1963); Note, Express Waiver of Eleventh Amendment Immunity, 17 Ga.
L. Rev. 513, 517-518 (1983); Note, Developments in the Law-Remedies
Against the United States and its Officials, 70 Harv. L. Rev. 827, 831-833
(1957). In fact, in Belknap v. Schild, 161 U. S. 10 (1896), the Court, in
holding that officers of the United States were liable for injuries caused by
their unlawful conduct even if they did so acting pursuant to official duties,
cited the passage from Feather v. The Queen. See 161 U. S., at 18.
22
Chief Justice Marshall, writing for the Court, recognized this distinction in the very first case to reach the Court concerning the application of
the Eleventh Amendment to the conduct of a state official, Osborn v. Bank
of the United States, 9 Wheat. 738 (1824).
23
See also McNeill v. Southern R. Co., 202 U. S. 543, 559 (1906); Gunter
v. Atlantic C.L. R. Co., 200 U.S. 273, 28~284 (1906); Prout v. Starr, 188
U. S. 537 (1903); Scott v. Donald, 165 U. S. 58, 67-70 (1897); Reagan v.
Farmers' Loan & Trust Co., 154 U. S. 362, 388-391 (1894); In re Tyler, 149
U. S. 164, 190-191 (1893); In re Ayers, 123 U. S. 443, 506-507 (1887);
Haygood v. Southern, 117 U. S. 52, 70 (1886); Allen v. Baltimore & O.R.
Co., 114 U. S. 311, 315-316 (1885); Board of Liquidation v. McComb, 92
U. S. 531, 541 (1875). Cf. United States v. Lee, 106 U. S. 196, 21~222
(1883) (sovereign immunity of the United States not a defense against suit
charging officers of the United States with unconstitutional conduct).
21
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considered to be against the sovereign. When an official
acts pursuant to an unconstitutional statute, the Court reasoned, the absence of valid authority leaves the official ultra
vires his authority, and thus a private actor stripped of his
status as a representative of the sovereign. 24 In., Ex parte
Y.QUdf;, 209 U. S. 123 (1908), the Court was merely restatfng
a sett ed principle when it wrote:
"The Act to be enforced is alleged to be unconstitutional, and if it be so, the use of the name of the State to
enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one
which does not affect the State in its sovereign or governmental capacity. It is simply an illegal act uport the
part of a state official in attempting by the use of the
name of the State to enforce a legislative enactment
which is void because unconstititional. If the act which
the state Attorney General seeks to enforce be a violation of the Federal Constitution, the officer in proceeding under such enactment comes into conflict with the
" superior authority of that Constitution, and he is in that
case stripped of his official or representative character
and is subjected in his person to the consequences of his
individual conduct." !d., at 159--160. 25
'I
24
"That, it is_ true, is a legislative act of the government of Virginia, but it
is not a law of the State of Virginia. The State has passed no such law, for
it cannot; and what it cannot do, it certainly, in contemplation of law, has
not done . The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made jt the duty of the defendant to receive the coupons tendered in
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and the tax, thereafter taken, to be
without warrant oflaw, and therefore a wrong. He stands, then, stripped
of his official character; and , c2nfessinK a personal violation of the prainrnrs
rigHt§ ioF wh1clt lie must personal y answer, fie is without defence."
Poindexter v. Greenhaw, 114 U. S., at 288.
25
See generally Orth, The Interpretation of the Eleventh Amendment,
1798-1908: A Case Study of Judicial Power, 1983 U. Ill. L. Rev. 423. The
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The majority states that the holding of Ex parte Young is
limited to cases in which relief is provided on the basis of federallaw, and that it rests entirely on the need to protect the
supremacy of federal law. That position overlooks the foundation of the rule of Young as well Pennoyer v.
McConnaughy and Young's other predecessors.
The Young Court distinguished between the State and its
~~
attorney general because the latter, in violating the Constitution, had engaged in conduct the sovereign could not author- ~~
ize. The pivotal consideration was not that the conduct viou..s-&-=~
lated federal law, since nothing in the jurisprudence of the
Eleventh Amendment permits a suit against a sovereign
merely because federal law is at issue. 26 Indeed, at least
~r
since Hans v. Louisiana, 134 U. S. 1 (1890), the law has been
settled that the Eleventh Amendment applies even though
the State is accused of violating the Federal Constitution.
In Hans the Court held that the Eleventh Amendment applies to all cases within the jurisdiction of the federal courts
including those brought to require compliance with federal
law, and bars any suit where the State is the proper defendant under sovereign immunity principles. A long line of
cases has endorsed that proposition, holding that irrespective
of the need to vindicate federal law a suit is barred by the

u
-

Court has adhered to this formulation to the present day. See Florida
Dept. of State v. Treasure Salvors, Inc., 458 U. S. 670, 684-690 (1982)
(opinion of STEVENS, J.); id., at 714-715 (WHITE, J., concurring in the
judgment in part and dissenting in part); Ray v. Atlantic Richfield Co .,
435 U. S. 151, 156 n. 6 (1978); Scheuer v. Rhodes, 416 U. S. 232, 237 (1974);
Georgia R. Co. v. Redwine, 342 U. S. 299 (1952); Sterling v. Constantin,
287 u. s. 378, 393 (1932).
26
As the Solicitor General correctly notes in his brief, "this Court has no
power to create any exception to a constitutional bar to federal court jurisdiction. Ex parte Young rests instead on recognition that the Eleventh
Amendment simply does not apply to suits seeking to restrain illegal acts
by state officials-whether those acts are illegal because they violate the
Constitution, as in Young, or federal or state law." Brief for the United
States 23 (citations omitted).
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Eleventh Amendment if the State is the proper defendant. -n
It was clear until today that "the State [is not] divested of its
immunity 'on the mere ground that the case is one arising
under the Constitution or laws of the United States.'"
Parden v. Terminal R. Co., 377 U. S. 184, 186 (1964) (quoting Hans, 134 U. S., at 10).
The pivotal consideration in Young was that it was not conduct of the sovere1
at was at Issue. 28
e ru e t at unlaw!iilac s o an officer should not be attributed to the sovereign has deep roots in the history of sovereign immunity and
makes Young reconcilable with the principles of sovereign
immunity found in the Eleventh Amendment, 29 rather than
Lf

See Quern v. Jordan, 440 U.S. 332, 345 n. 17 (1979); Alabama v.
Pugh, 438 U. S. 781 (1978) (per curiam); Edelman v. Jordan, 415 U. S.
651, 668--Q69 (1974); Employees v. Missouri Public Health Dept., 411 U. S.
279, 280 n. 1 (1973); Smith v. Reeves, 178 U. S. 436, 444--449 (1900); Fitts v.
McGhee, 172 U. S. 516 (1899); In re Ayers, 123 U. S. 443 (1887); Hagood v.
Southern, 117 U. S. 52 (1886); Louisiana v. Jumel, 107 U. S. 711 (1882).
See generally C. Jacobs, The Eleventh Amendment and Sovereign Immunity 88-::z.9!J1cJl.JI.iZ:.UU-+1-i:LU.,/..--- - - - - - - - - 28 The distinction between the soverei
and its a ents ot only explains
why the rationale of Ex parte Young and its predecessors IS consistent with
established sovereign immunity doctrine, but it also explains the critical
difference between actions for injunctive relief and actions for damag_es
recognized in Edelman v. Jordan, 415 U. S. 651 (1973). Since the damages remedy sought in that case would have required payment by the
State, it could not be said that the action ran only against the agents of the
State. Therefore, while the agents' unlawful conduct was considered
ultra vires and hence could be enjoined, a remedy which did run against
the sovereign and not merely its agent could not fit within the ultra vires
doctrine and hence was impermissible. If damages are not sought from
the State and the relief will run only against the state official, damages are
a permissible remedy under the Eleventh Amendment. See Scheuer v.
Rhodes, 416 U. S. 232, 237-238 (1974).
29
"While in England personification of sovereignty in the person of the
King may have been possible, attempts to adopt this reasoning in the
United States resulted in the postulation of the abstract State as sovereign. Since the ideal State could only act by law, whatever the State did
must be lawful. On this ground a distinction was drawn between the State
and its officers, and since the State could not commit an illegal act, any
27
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merely an unprincipled accommodation between federal and
state interests that ignores the principles contained in the
Eleventh Amendment.
This rule plainly applies to conduct of state officers in violation of state law. Young states that the significance of the
charge of unconstitutional conduct is that it renders the state
official's conduct "simply an illegal act," and hence the officer
is not entitled to the sovereign's immunity. Since a state officer's conduct in violation of state law is certainly no less illegal than his violation of federal law, in either case the official,
by committing an illegal act, is "stripped of his official or representative character." For example, one of Young's predecessors held that a suit challenging an unconstitutional attempt by the Virginia legislature to disavow a state contract
was not barred by the Eleventh Amendment, reasoning that
"inasmuch as, by the Constitution of the United States,
which is also the supreme law of Virginia, that contract,
when made, became thereby unchangeable, irrepealable
by the State, the subsequent act of January 26, 1882, and
all other like acts, which deny the obligation of that contract and forbid its performance, are not the acts of the
State of Virginia. The true and real Commonwealth
which contracted the obligation is incapable in law of doing anything in derogation of it. Whatever having that
effect, if operative, has been attempted or done, is the
work of its government acting without authority, in violation of its fundamental law, and must be looked upon,
in all courts of justice, as if it were not and never had
been. . . . The State of Virginia has done none of these
things with which this defence charges her. The defendant in error is not her officer, her agent, or her repsuch act was imputed to government officers. It logically followed that a
suit against state officers was not necessarily a suit against the State."
Note, The Sovereign Immunity of the States: The Doctrine and Some of its
Recent Developments, 40 Minn. L. Rev. 234, 244-245 (1956) (footnotes
omitted).
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resentative, in the matter complained of, for he has
acted not only without her authority, but contrary to her
express commands." Poindexter v. Greenhaw, 114
U. S. 270, 293 (1885) (emphasis supplied). 30
It is clear that the Court in Poindexter attached no signifi-

cance to the fact that Virginia had been accused of violating
federal and not its own law. 31 To the contrary, the Court
treated the Federal Constitution as part of Virginia's law,
and concluded that the challenged action was not that of Virginia precisely because it violated Virginia's law. The majority's position turns the Young doctrine on its head-sovereign immunity did not bar actions challenging
unconstitutional conduct by state officers since the Federal
Constitution was also to be considered part of the State's
law-and since the State could not and would not authorize a
violation of its own law, the officers' conduct was considered
individual and not sovereign. No doubt the Courts that produced Poindexter and Young would be shocked to discover
that conduct authorized by state law but prohibited by federal law is not considered conduct attributable to the State
for sovereign immunity purposes, but conduct prohibited by
state law is considered conduct attributable to the very State
See also Barney v. City of New York, 193 U. S. 430, 439--441 (1904).
This approach began long before Poindexter. The earliest cases in
which this Court rejected sovereign immunity defenses raised by officers
of the sovereign accused of unlawful conduct did not involve charges of unconstitutional conduct, but rather simple trespass actions. In rejecting
the defense, the Court simply noted that although the officers were acting
pursuant to their duties, they were engaged in unlawful conduct which
therefore could not be the conduct of the sovereign. See Bates v. Clark,
95 U. S. 204, 209 (1877); Mitchell v. Harmony, 13 How. 115, 137 (1851);
Wise v. Withers, 3 Cranch 331 (1806); Little v. Barreme, 2 Cranch 169
(1804). In the landmark case of Osborn v. Bank of the United States, 9
Wheat. 738 (1824), the Court took it as beyond argument that if a state
officer unlawfully seized property in an attempt to collect taxes he believed
to be owed the state, the Eleventh Amendment would not bar a simple
trespass action against the officer.
30

31
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which prohibited that conduct. Indeed, in Tindal v. Wesley,
167 U. S. 204 (1896), the Court specifically found that it was
impossible to distinguish between a suit challenging unconstitutional conduct of state officers and a suit challenging any
other type of unlawful behavior:
"If a suit against officers of a State to enjoin them from
enforcing an unconstitutional statute . . . be not one
against the State, it is impossible to see how a suit
against the individuals to recover the possession of property belonging to the plaintiff and illegally held by the
defendants can be deemed a suit against the State."
!d., at 222. 32
These cases are based on the simple idea that an illegal act
strips tbe official of his state-law shi~ld, thereby depriving
theonfcial oitlie sovereign's immunity.
It follows that the basis for the Young rule is present when
the officer sued has violated the law of the sovereign; in all
such cases the conduct is of a type that would not be permitted by the sovereign and hence is not attributable to the sovereign under traditional sovereign immunity principles. In
such a case, the sovereign's interest lies with those who seek
to enforce its laws, rather than those who have violated
them.
"[P]ublic officials may become tort-feasors by exceeding
the limits of their authority. And where they unlawfully seize or hold a citizen's realty or chattel, recoverable by appropriate action at law or in equity [the] dominant interest of the sovereign is then on the side of the
victim who may bring his possessory action to reclaim
32
See also Florida Dept. of State v. Treasure Salvors, Inc ., 458 U. S.
670, 697 (1982) (opinion of STEVENS, J.) ("If conduct of a state officer taken
pursuant to an unconstitutional state statute is deemed to be unauthorized
and may be challenged in federal court, conduct undertaken without any
authority whatever is also not entitled to Eleventh Amendment
immunity.").
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that which is wrongfully withheld."
330

u. s. 731, 738 (1947).

23

Land v. Dollar,

33

The majority's position that the Eleventh Amendment does
not permit federaRourts to enjoin conduct that the sovereign
State itself seeks to prohibit thus is-inconsistent with both
the doctrine of sovere · immunity and _the undertxing respec or t e inte~it of S
olicy which the Eleventh
Amen ment pro ects. The issuance of injunctive relief
which enforces state laws and policies, if anp hing, enhances
federal courts' respect for the sovereign pe rogatives of the
States. 34 The majority's approach, which requires federal
courts to ignore questions of state law and to rest their decisions on federal bases, will create more rather than less friction between the States and the federal judiciary.
Moreover, the majority's rule has nothing to do with the
basic reason the Eleventh Amendment was added to the Constitution. There is general agreement that the Amendment
was passed because the States were fearful that federal
courts would force them to pay their Revolutionary War
debts, leading to their financial ruin. 35 Entertaining a suit
for injunctive relief based on state law implicates none of the
concerns of the Framers. Since only injunctive relief is
33
While Land v. Dollar is a case dealing with the sovereign immunity of
the Federal Government, it is pertinent to the Eleventh Amendment,
which after all for present purposes is no more than an embodiment of
sovereiegn immunity principles.
34
For example, in cases barring suits against individual officers as suits
against the state, the Court has also acknowledged the importance of statelaw authority for the challenged conduct of the officer. In such cases the
Court has frequently noted that the relief sought would be unauthorized by
state law and would therefore adversely affect the state itself. See, e. g.,
Hagood v. Southern, 117 U. S. 52, 68 (1886); Louisiana v. Jumel, 107
U. S. 711, 721 (1882). In contrast, in cases of official actions contrary to
state law, a federal court's remedy would not adversely affect any state
policy.
36
See, e. g., Petty v. Tennessee-Missouri Bridge Comm'n , 359 U.S. 275,
276 n. 1 (1959); Missouri v. Fiske, 290 U. S. 18, 27 (1933); Cohens v. Virginia, 6 Wheat. 264, 406-407 (1821).
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sought there is no threat to the state treasury of the type
that concerned the Framers, see Milliken v. Bradley, 433
U. S. 267, 288-290 (1977); Edelman v. Jordan, 415 U. S.
651, 667-668 (1974); and if the State wishes to avoid the federal injunction, it can easily do so simply by changing its law.
The possibility of States left helpless in the face of disruptive
federal decrees which led to the passage of the Eleventh
Amendment simply is not presented by this case. Indeed,
the Framers no doubt would have preferred federal courts to
base their decisions on state law, which the State is then free
to reexamine, rather than forcing courts to decide cases on
federal grounds, leaving the litigation beyond state control.
In light of the preceding, it should come as no surprise that
there is absolutely no authority for the majority's position
that the rule of Young is mapphcable to vfolafions o ..state
law.
e on y cases t e maJori y cites, an e, at 14-15, for
tlleProposition that Young is limited to the vindication of federallaw do not consider the question whether Young permits
injunctive relief on the basis of state law-in each of the cases
the question was neither presented, briefed, argued nor decided. 36 It is curious, to say the least, that the majority disapproves of reliance on cases in which the issue we face today
was decided sub silentio, see ante, at 17, yet it is willing to
rely on cases in which the issue was not decided at all. In
fact, not only is there no precedent for the majority's position, but, as I have demonstrated in part II, supra, there is
an avalanche of precedent squarely to the contrary. 37
The majority cites Quem v. Jordan, 440 U. S. 332 (1979); Scheuer v.
Rhodes, 416 U. S. 232 (1974); Edelman v. Jordan, 415 U. S. 651 (1974);
Georgia R. & Banking Co. v. Redwine, 342 U. S. 299 (1952). In each of
these cases, the only question presented or decided was whether monetary
relief could be obtained against state officials on the basis of f ederal law,
except for Redwine, where the Court decided that a suit to enjoin collection
of a state tax on the basis of federal law was not barred by the Eleventh
Amendment. In none of these cases was any question concerning the
availability of injunctive relief under state law considered even in dicta.
37
In addition to overruling the cases discussed in part II, supra, the majority's view that Yaung exists s1mply to ensure the supremacy of federal
36
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That the doctrine of sovereign immunity does not protect )
conduct which has been prohibited by the sovereign is clearly
demonstrated by the case on which petitioners chiefly rely,
Larso?! v. Domestic & Foreign Commerce Corp., 337 U. S.
682 (1949). The Larson opinion teaches that the actions of
state officials are not attributable to the state-are ultra vires-in two different types of situations: (1) when the official
is engaged in conduct that the sovereign has not authorized,
and (2) when he has engaged in conduct that the sovereign
has forbidden. A sovereign, like any other principal, cannot
authorize its agent to violate the law. When an agent does
so, his actions are considered ultra vires and he is liable for
his own conduct under the law of agency. Both types of
ultra vires conduct are clearly identified in Larson.
"There may be, of course, suits for specific relief
against officers of the sovereign which are not suits
against the sovereign. If the officers purports to___....
act as
an individual and not as an official, a suit directed against
that action is not a suit against the sovereign. If the
law indicates that a number of our prior cases, which held that the Eleventh Amendment may bar an action for injunctive relief even where the
State has violated the Federal Constitution, see, e. g., Alabama v. Pugh,
438 U. S. 781 (1978) (per curiam), were incorrectly decided. The Court
can have no satisfactory explanation for Pugh, which held that even as to a
federal constitutional claim, a suit may not be brought directly against a
state even where it may be brought against its officials. On the majority's
view, there is no basis for distinguishing between the state and its officials-as to both there is a need to vindicate the supremacy of federal law
through the issuance of injunctive relief, and unless the officials are acting
completely outside of their authority, they must be treated as is the state.
However, Pugh can be explained simply by reference to Young's use of the
ultra vires doctrine with respect to unconstitutional conduct by state officers-such conduct is not conduct by the sovereign because it could not be
authorized by the sovereign, hence the officers are not entitled to the sovereign's immunity. A suit directly against the state cannot succeed because the ultra vires doctrine is unavailable without a state officer to which
it can be applied. Pugh makes it clear that Young rests not on a need to)(
vindicate federal law, but on the traditional distinction between the sovereign and its agents.

J
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War Assets Administrator had completed a sale of his
own personal home, he presumably could be enjoined
from later conveying it to a third person. On a similar
theory, where the officer's powers are limited by statute, )
his actions beyond those limitations are considered individual and not sovereign actions. The officer is not dot:.df-1~ ~
ing the business which the sovereign has empowered him
to do or he is doing it in a way that the sovereign has
....,...;~
forbidden. His actions are ultra vires his authority and
•I~
therefore may be made the object of specific relief. It is
important to note that in such cases the relief can be
granted, without impleading the sovereign, qnly b~e
of the officer's lack of delegated power. A claim of error
in e exercise of that power IS therefore not sufficient.
Ari , smce the Juris iction o e cou to ear e case
may depend, as we have recently recognized, upon the
decision which it ultimately reaches on the merits, it is
necessary that the plaintiff set out in his complaint the
statutory limitation on which he relies." I d., at 689-690
(emphasis supplied).

Larson thus clearly indicates that the immunity determination depends upon the the merits of the plaintiff's claim. The
same approach is employed by Young-the plaintiff can overcome the state official's immunity only by succeeding on the
merits of its claim of unconstitutional conduct.
Following the two-track anal is of Larson, the cases considerin
e ques 10n w ether the state official is entftled to
the sovereign's immunity can be grouped into two categories.
In cases like Larson, Malone v. !5owdotn, 36'9U. S. ~ 643
(1962), and Florida Dept. of State v. Treasure Salvors, Inc.,
458 U. S. 670 (1982), which usually involve the state functioning in its proprietary capacity, th
· i sue can be resolved solely by reference to th law of agenc
Since there
is no specifiCiiiiutatwn on the powers of the officers other
than the general limitations on their authority, the only question that need be asked is whether they have acted com-

~
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pletely beyond their authority. But ~hen the State !).as
placed specific limitations on the mann~.r Tn w1iich stat> officialsmaY perform their duties, as it often does in regulatory
or Otner administrative contexts as were considered in Scully
v. Bird and Johnson v. Lankford, the ultra vires inqui!x_ also ~~
involves~ion wh~ther the o~Iars actea m a way that
~~
stateraW forbids. No sovereign would authorize its officials
to violate its own law, and if the official does so, then Larson ~~
indicates that his conduct is ultra vires and not protected by dAD~
~
sovereign immunity.
Larson confirms that the Court's disposition of this case in ~~~
1981-ordering the Court of Appeals to consider respondents' state law claims-was fully harmonious with established
sovereign immunity principles. The jurisdiction of the federal court was established by a federal claim; 38 the Court of
Appeals therefore had jurisdiction to resolve .the case and to
grant injunctive relief on either federal or state grounds.
Respondents pleaded a specific statutory limitation on the
way in which petitioners were entitled to run Pennhurst.
The District Court and the Court of A eals have both found
that pe 1tioners operate ennhurst in a wa that h overeign as orbidden.
pecifically, both courts concluded that
petitioners placed residents in Pennhurst without any consideration at all of the limitations on institutional confinement
that are found in state law, and that they failed to create

--

-

There can be no doubt that respondents' federal claims were suffi- ~ ~
ciently substantial to justify federal jurisdiction in this case. In another ~ ~ . /1
case brought by a resident of Pennhurst, we held that the Due Process L-.~- ~
Clause of the Fourteenth Amendment requires, at a minimum, that peti- /) v , ~
tioners provide the residents with reasonable care and safety. See
Youngberg v. Romeo, 457 U. S. 307, 324 (1982). The uncontested findings
c::::: ~ j
of the District Court in this case establish that Pennhurst was neither safe
nor providing reasonable care to its residents. Therefore, respondents'
federal claims not only were sufficiently substantial to support the exercise
of federal jurisdiction in this case, but would almost certainly have justified
the issuance of at least some injunctive relief had a state-law basis for the
relief been unavailable.
88
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community living programs that are mandated by state law.
In short, there can be no dispute th~t ftetitioner~ ran
Pennhjlrst in a wav _that'" tbe soyereign ad forbidden.
Uii"der the se~ond t;ack of the Larson analysis, petitioners
were acting ultra vires because they were acting in a way
that the sovereign, by statute, had forbidden. 39
In Larson, the Administrator of the War Assets Administration was in
possession of coal that the plaintiff claimed the Administrator was contractually obligated to deliver to it. Instead of seeking damages for breach of
contract in the Court of Claims, the plaintiff sought an injunction in the
district court. The Court held that the Administrator had acted properly
in refusing to deliver the coal and instead insisting that the plaintiff seek its
remedy in the Court of Claims.
"There was, it is true, an allegation that the Administrator was acting
'illegally,' and that the refusal to deliver was 'unauthorized.' But these
allegations were not based and did not purport to be based upon any lack of
delegated power. Nor could they be, since the Administrator was empowered by the sovereign to administer a general sales program encompassing
the negotiation of contracts, the shipment of goods and the receipt of payment. A normal concomitant of such powers, as a matter of general
agency law, is the power to refuse delivery when, in the agent's view, delivery is not called for under a contract and the power to sell goods which
the agent believes are still his principal's to sell.'' 337 U. S. at 691-62
(footnotes omitted).
Thus, the Administrator had acted properly. He was doing what any
agent would do-holding on to property he believed was his principal's and
insisting that the claimant sue the principal if it wanted the property. He
was merely exercising the "normal" duties of a sales agent. Congress envisioned that he do exactly that; the remedy it had provided required the
claimant to sue for damages in the Court of Claims rather than obtaining
the property directly from the Administrator, and no one had questioned
the constitutional sufficiency of that alternate remedy. See McCord,
Fault Without Liability: Immunity of Federal Employees, 1966 U. Ill. L.F.
849, 862-867. "Since the plaintiff had not made an affirmative allegation
of any relevant statutory limitation upon the Administrator's powers, and
had made no claim that the Administrator's action amounted to an unconstitutional taking, the Court ruled that the suit must fail as an effort to
enjoin the United States.'' Malone v. Bowdoin, 369 U. S. 643, 647 (1962).
Malone can be explained similarly. These cases hold that Congress had
empowered the governmental official to make necessary decisions about
whether to hold onto property the official believes it the government's, at
39
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Petitioners readily concede, both in their brief and at oral
argument, that the Eleventh Amendment does not bar a suit
against state officers who have acted ultra vires. The majority makes a similar concession, ante, at 10 n. 11. Yet both
ignore the fact that the cases, and most especially Larson,
set out a two-step analysis for ultra vires conduct -conduct
that is completely beyond the scope of the officer's authority,
or conducftffii'ttfie ; overeign"lias tor bid'aen:= In fact, the
majo 1 y goes so far as to quote the passage from Larson indicating that a state official acts ultra vires when he completely lacks power delegated from the state, ibid. That selective quotation ignores sentences immediately preceding
and following the quoted passage stating in terms that where
an official violates a statutory prohibition, he acts ultra vires
and is not protected by sovereign immunity. This omission
is understandable, since petitioners' conduct in this case
clearly falls into the category of conduct the sovereign has
specifically forbidden by statute. Petitioners were told by
Pennsylvania how to run Pennhurst, and there is no dispute
that they disobeyed their instructions. Yet without explanation, the Court repudiates the two-track analysis of
least pending the aggrieved party's remedy for incorrect ones in the Claims
Court under the Tucker Act, 28 U. S. C. §§ 1491-1507 (1976 ed. and
Supp. V 1981 and West Supp. 1983). See Byse, Proposed Reforms in Federal "Nonstatutory" Judicial Review: Sovereign Immunity, Indispensible
Parties, Mandamus, 75 Harv. L. Rev. 1479, 1490-1491 (1962); Jaffe, The
Right to Judicial Review I, 71 Harv. L. Rev. 401, 436-437 (1958). Thus,
where the official acts as the sovereign intends, he is entitled to the sovereign's immunity under the principles discussed above. Where that is not
the case, Larson permits injunctive relief. In this case, respondents did
plead a specific limitation on petitioners' powers, and the holding of the
Court of Appeals on the merits of respondents' state law claims indicates
that petitioners were not exercising the "normal" duties that the sovereign
had envisioned for them, unlike the Administrator in Larson. Instead,
petitioners were running Pennhurst "in a way which the sovereign has forbidden. " 337 U. S., at 689.
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Larson and holds that sovereign immunity extends to conduct the sovereign has statutorily prohibited. 40
In sum, a century and a half of this Court's Eleventh
the following. A ,
Amendment jurisprudence has establish~d
1
suit alleging that the official had acted within his authority '"
(..

IV
The majority's decision in this case is especially bizarre in
that it overrules a long line of cases in order roreac'rt' a result
~

40
The majority also repudiates JuSTICE WHITE's recent statement in
Treasure Salvors: "where the officer's actions are limited by statute, actions beyond those limitations are to be considered individual and not sovereign actions." 458 U. S., at 714. Four Members of today's majority
subscribed to that statement only two Terms ago.
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that is utterly at odds with the usual practices of this Court.
In one of the most respected opinions ever written by a Member of this Court, Justice Brandeis wrote:
'"' Court [has] developed, for its own governance in
"The
the cases confessedly within its jurisdiction, a series of
rules under which it has avoided passing upon a large
part of all the constitutional questions pressed upon it for
decision. They are:
The Court will not pass upon a constitutional question
although properly presented by the record, if there is
also present some other ground upon which the case may
be disposed of. This rule has found most varied application. Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the
other a question of statutory construction or general law,
the Court will decide only the latter. Siler v. Louisville
& Nashville R. Co., 213 U. S. 175, 191." Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 346--347
(1936) (Brandeis, J., concurring).
The Siler case, cited with approval by Justice Brandeis in
Ashwa?iaer;-employed a rem'<lrkably similar approach to that
used by the Court of Appeals in this case. A privately
owned railroad corporation brought suit against the members
of the railroad commission of Kentucky to enjoin the enforcement of a rate schedule promulgated by the commission.
The federal circuit court found that the schedule violated the
plaintiff's federal constitutional rights and granted relief.
This Court affirmed, but it refused to decide the constitutional question because injunctive relief against the state officials was adequately supported by state law. The Court
held that the plaintiff's claim that the schedule violated the
Federal Constitution was sufficient to justify the assertion of
federal jurisdiction over the case, but then declined to reach
the federal question, deciding the case on the basis of state
law instead:
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"Where a case in this court can be decided without reference to questions arising under the Federal Constitution, that course is usually pursued and is not departed
from without important reasons. In this case we think
it much better to decide it with regard to the question of
a local nature, involving the construction of the state
statute and the authority therein given to the commission to make the order in question, rather than to unnecessarily decide the various constitutional questions appearing in the record." Siler v. Louisville & Nashville
R.R. Co., 213 U. S. 175, 193 (1909). 41
The Siler principle has been applied on numerous occasions; when a suit against state officials has presented both
federal constitutional questions and issues of state law, the
Court has upheld injunctive relief on state law grounds.
See, e. g., Lee v. Bickell, 292 U. S. 415, 425 (1934); Glenn v.
Field Packing Co., 290 U. S. 177, 178 (1933); Davis v. Wallace, 257 U. S. 478, 482-485 (1922); Louisville & Nashville
R.R. Co. v. Greene, 244 U. S. 522, 527 (1917); Greene v. Louisville & Interurban R.R. Co., 244 U. S. 499, 508, 512-514
(1917). 42
41
ln Siler the Court decided the case on state-law grounds, even though
it acknowledged that "[i]n this case we are without the benefit of a construction of the statute by the highest state court of Kentucky, and we
must proceed in the absence of state adjudication upon the subject." I d.,
at 194.
42
Justice Peckham's opinion in Siler rested on a long line of cases, dating
back to Chief Justice Marshall's decision in Osborn v. Bank of the United
States, 9 Wheat. 738, 822 (1824), holding that a federal court has jurisdiction over all the issues-state as well as federal-presented by a case that
properly falls within its jurisdiction. Nor was Siler breaking new ground
in avoiding a federal constitutional question by deciding on state law
grounds. In Santa Clara County v. Southern Pacific Railroad Co., 118
U. S. 394 (1886), the Court noted the importance of the federal constitutional questions. Even though these had been treated as dispositive by
the lower court, and though they were the "main-almost the only-questions discussed by counsel," id., at 395, the Court stated, "These questions
belong to a class which this court should not decide, unless their determina-
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In Hagans v. Lavine, 415 U. S. 528 (1974), the Court
quoted from the Siler opinion and noted that the "Court has
characteristically dealt first with possibly dispositive state
law claims pendent to federal constitutional claims." I d., at
546. · It added:
"Numerous decisions of this Court have stated the
general proposition endorsed in Siler-that a federal
court properly vested with jurisdictioh may pass on the
state or local law question without deciding the federal
constitutional issues-and have then proceeded to dispose of the case solely on the nonfederal ground. See,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629-630
(1946); Waggoner Estate v. Wichita County, 273 U. S.
113, 116-119 (1927); Chicago G. W.R. Co. v. Kendall, 266
U. S. 94 (1924); United Gas Co. v. Railroad Comm'n,
278 U. S. 300, 308 (1929); Risty v. Chicago, R. I. &
P.R. Co., 270 U. S. 378, 387 (1926). These and other
tion is essential to the disposal of the case in which they arise." I d., at
410. It then determined that the challenged tax assessments were not authorized by state law and affirmed the judgment solely on that ground. In
addition, the Court has routinely applied the Siler rule in cases upholding
injunctive relief on the basis of state law against municipal officials, see,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629 (1946); Cincinnati v.
Vester, 281 U. S. 439, 448-449 (1930); Risty v. Chicago, Rock Island & Pacific Railway Co., 270 U. S. 378 (1926); Bohler v. Callaway, 267 U. S. 479,
489 (1925); Lincoln Gas & Electric Light Co. v. City of Lincoln, 250 U. S.
256, 268-269 (1919); and in cases in which the plaintiffs were not held to be
entitled to the relief they sought, see Schmidt v. Oakland Unified School
Dist., 457 U. S. 594 (1982) (per curiam); Railroad Comm'n of California v.
Pacific Gas & Electric Co., 302 U.S. 388, 391 (1938); United Gas Co. v.
Railroad Commission of Kentucky, 278 U. S. 300, 307 (1929); Waggoner
Estate v. Wichita County, 273 U. S. 113, 116 (1927); Chicago Great Western Railway Co. v. Kendall, 266 U. S. 94, 97-98 (1924); Ohio Tax Cases ,
232 U. S. 576, 586-587 (1914); Louisville & Nashville Railroad Co. v. Garrett, 231 U. S. 298, 303-304 (1913). Numerous other cases decided by this
Court have cited Siler as an accurate statement of the law regarding pendent jurisdiction. See, e. g., Aldinger v. Howard , 427 U. S. 1, 7 (1976);
Florida Lime Growers v. Jacobsen, 362 U. S. 73, 81, n. 7 (1960); Hurn v.
Oursler, 289 U. S. 238, 24S-245 (1933).
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cases illustrate in practice the wisdom of the federal policy of avoiding constitutional adjudication where not absolutely essential to disposition of a case." 415 U. S., at
547 n. 12.
In fact, in this very case we applied the Siler rule by remanding the case to the Court of Appeals with explicit instructions
to consider whether respondents were entitled to relief under
state law.
Not only does the Siler rule have an impressive historical
pedigree, but it is also strongly supported by the interest in
avoiding duplicative litigation and the unnecessary decision
of federal constitutional questions.
"The policy's ultimate foundations ... lie in all that
goes to make up the unique place and character, in our
scheme, of judicial review of governmental action for
constitutionality. They are found in the delicacy of that
function, particularly in view of possible consequences
for others stemming also from constitutional roots; the
comparative finality of those consequences; the consideration due to the judgment of other repositories of constitutional power concerning the scope of their authority;
the necessity, if government is to function constitutionally, for each to keep within its power, including the
courts; the inherent limitations of the judicial process,
arising especially from its largely negative character and
limited resources of enforcement; withal in the paramount importance of constitutional adjudication in our
system." Rescue Army v. Municipal Court, 331 U. S.
549, 571 (1947). 43
In addition, application of the Siler rule enhances the decisionmaking autonomy of the States. Siler directs the federal
court to turn first to state law, which the State is free to mod43
Cf. H.L. v. Matheson, 450 U. S. 398, 407 (1981) (citing Justice Brandeis' opinion in Ashwander); Hutchinson v. Proxmire, 443 U. S. 111, 122
(1979) (citing the Court's opinion in Siler).
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ify or repeal. 44

By leaving the policy determinations underlying injunctive relief in the hands of the State, the Court of
Appeals' approach gives appropriate deference to established
state policies.
In contrast, the rule the majority creates today serves
none of the interests of the State. The majority prevents
federal courts from implementing State policies through equitable enforcement of State law. Instead, federal courts
are required to resolve cases on federal grounds that no State
authority can undo. Leaving violations of state law unredressed and ensuring that the decisions of federal courts may
never be reexamined by the States hardly comports with the
respect for States as sovereign entities commanded by the
Eleventh Amendment.

v

One basic fact underlies this case: far from immunizing petitioners' conduct, the
e of Pennsylvania prohibited it.
Respondents do not complain about t e conduct of the State
of Pennsylvania-it is Pennsylvania's commands which they
seek to enforce. Respondents seek only to have Pennhurst
run the way Pennsylvania envisioned that it be run. Until
today, the Court understood that the Eleventh Amendment
does not shield the conduct of state officers which has been
sanctioned by their sovereign.
Throughout its history this Court has derived strength
from institutional self-discipline. Adh~rence to settled doctrine is presumptively the correct course. 45 Departures are,
44

In some of the cases following Siler, this Court has required that the
decree include a provision expressly authorizing its reopening in the event
that a state court later decided the question of state law differently. See
Lee v. Bickell, 292 U. S. 415, 426 (1934); Wald Transfer & Storage Co. v.
Smyth, 290 U. S. 602 (1933); Glenn v. Field Packing Co., 290 U. S. 177,
178-179 (1933).
40
"I agree with what the Court stated only days ago, that 'the doctrine of
stare decisis, while perhaps never entirely persuasive on a constitutional
question, is a doctrine that demands respect in a society governed by the
rule of law.' City of Akron v. Akron Center for Reproductive Health,
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of course, occasionally required by changes in the fabric of
our society. 46 When a court, rather than a legislature, initiates such a departure, it has a special obligation to explain
Inc.,-- U. S. - - , - - (1983). While the doctrine of stare decisis does
not absolutely bind the Court to its prior opinions, a decent regard for the
orderly administration of justice requires that directly controlling cases
either be followed or candidly overruled." Solem v. Helm, - - U. S.
- - , - - (1983) (BURGER, C. J., dissenting) (footnote omitted).
This statement was joined by four members of today's majority. The
·
fifth was the author of the opinion of the Court in City of Akron.
46
This is an especially odd context in which to repudiate settled law in
that if anything changes in our social fabric favor limitation rather than expansion of sovereign immunity. The concept that the sovereign can do no
wrong and that citizens should be remediless in the face of its abuses is
more a relic of medieval thought than anything else.
"Whether this immunity is an absolute survival of the monarchial privilege,
or is a manifestation merely of power, or rests on abstract logical grounds,
it undoubtedly runs counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts reflect a strong legislative
momentum in their tendency to extend the legal responsibility of Government and to confirm Maitland's belief, expressed nearly fifty years ago
that, 'it is a wholesome sight to see "the Crown" sued and answering for its
torts.'" Great Northern Life Ins. Co. v. Read, 322 U.S. 47, 59 (1944)
(Frankfurter, J ., dissenting) (citation omitted).
In the even older decision of Poindexter v. Greenhaw, 114 U. S. 270
(1884), the Court, after observing that "the distinction between the government of a State and the State itself is important, and should be observed," id., at 290, wrote:
"This distinction is essential to the idea of constitutional government.
To deny it or blot it out obliterates the line of demarcation that separates
constitutional government from absolutism, free self-government based on
the sovereignty of the people from that despotism, whether of the one or
the many, which enables the agent of the State to declare and decree that
he is the State; to say 'L'Etat c'est moi.' Of what avail are written constitutions whose bills of right for the security of individual liberty are written, too often, with the blood of martyrs shed upon the battle-field and the
scaffold, if their limitations and restraints upon power may be overpassed
with impunity by the very agencies created and appointed to guard, defend, and enforce them; and that, too, with the sacred authority of law, not
only compelling obedience, but entitled to respect? And how else can
these principles of individual liberty and right be maintained, if, when vio-
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and to justify the new course on which it has embarked. Today, however, the Court casts aside, ignores, or misa
well settled respected doctrme a p am y comman s_a
ance of t~Ctrtnt 51' Appeals the d6<!thne of the law of the
ca~crrme o stare decisis (the Court overrules at
least 29 cases), 48 the doctrine of sovereign immuni~he

-

lated, the judicial tribunals are forbidden to visit penalties upon individual
offenders, who are the instruments of wrong, whenver they interpose the
shield of the State? The doctrine is not to be tolerated. The whole frame
and scheme of the political institutions of this country, State and Federal,
protest against it. Their continued existence is not compatible with it. It
is the doctrine of absolutism, pure, simple, and naked .... " Id., at 291.
47
The heart of today's holding is that this Court had no power to act as it
did in 1981 when it ordered the Court of Appeals to consider and decide the
state law issues in this very case.
48
In the following cases the Court permitted injunctive relief to issue
against state officers on the basis of state law after explicitly rejecting
their Eleventh Amendment defense: Rolston v. Missouri Fund Commissioners, 120 U. S. 391 (1887); South Carolina v. Wesley, 155 U. S. 542
(1895); Tindal v. Wesley, 167 U. S. 204 (1897); Scully v. Bird, 209 U. S.
481 (1908); Hopkins v. Clemson College, 221 U. S. 636 (1911); Atchison &c.
Ry. Co. v. O'Connor, 223 U. S. 280 (1912); Johnson v. Lankford, 245 U. S.
541 (1918); Martin v. Lankford, 245 U. S. 547 (1918); Greene v. Louisville
& Interurban R. Co., 244 U. S. 499 (1917); Louisville & Nashville R. Co.
v. Greene, 244 U. S. 522 (1917); Illinois Central R. Co. v. Greene, 244
U. S. 555 (1917). All are overruled.
Since petitioners' position applies also to federal sovereign immunity (indeed the principal case on which they rely, Larson, is a federal sovereign
immunity case), the following additional cases which refused to apply sovereign immunity to suits against federal officers acting within the scope of
their authority because the plaintiff had alleged that the officers had engaged in unlawful conduct conduct would also be overruled: Little v.
Barreme, 2 Cranch 169 (1804); Wise v. Withers, 3 Cranch 331 (1806); Mitchell v. Harmony, 13 How. 115 (1851); Bates v. Clark, 95 U. S. 204 (1877);
Noble v. Union River Logging R. Co., 147 U. S. 165 (1893); Belknap v.
Schild, 161 U. S. 10 (1896); Sloan Shipyards v. U.S. Fleet Corp., 258
U. S. 549 (1922); Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197 (1922); Philadelphia Co. v. Stimson, 223 U. S. 605 (1912); Land v. Dollar, 330 U. S.
731, 738 (1947). Larson itself cites most of these cases with approval, and
disapproves of none of them. All are overruled today. In fact, today the
Court repudiates the two-track analysis of Larson, since in Larson the
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doctrine of pendent jurisdiction, 50 the doctrine of judicial restraint-all without an adequate explanation of the reasons
for its action. No sound reason justifies the further prolongation of this litigation or this Court's voyage into the sea
of undisciplined lawmaking.
As t said at the et~ise~ t his case has illuminated the character of an institution.
I respectfully dissent.

Court stated that conduct which has been specifically prohibited by statute
is not protected by sovereign immunity even if it is performed within the
scope of the official's duties, yet today the Court holds that even if an officer violates a statute, his conduct is protected by sovereign immunity.
The Court also overrules the cases cited in note. 50, infra.
49
From the fifteenth century English common law to Larson and beyond,
courts have never held that prohibited conduct can be shielded by sovereign immunity. That rule makes good sense-since a principal cannot authorize unlawful conduct, such conduct is of necessity ultra vires. There is
no reason to abandon such a well settled and sensible rule.
50
The majority also overrules Siler v. Louisville & Nashville R. Co., 213
U. S. 175 (1909), and its progeny, including Louisville & Nashville R. Co.
v. Garrett, 231 U. S. 298 (1913); Davis v. Wallace, 257 U. S. 478 (1922);
Chicago Great Western R . Co. v. Kendall, 266 U. S. 94 (1924); United Gas
Co. v. Railroad Commission, 278 U. S. 300 (1919); Glenn v. Field Packing
Co., 290 U. S. 177 (1933); Lee v. Bickell, 292 U. S. 415 (1934); Railroad
Commission of California v. Pacific Gas & Electric Co., 302 U.S. 388
(1938).
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JUSTICE STEVENS, with whom JUSTICE BRENNAN and
JUSTICE MARsHALL join, dissenting.
This case has illuminated the character of an institution.
The record demonstrates that the Pennhurst State School
and Hospital has been operated in violation of state law. In
1977, after three years of litigation, the District Court entered detailed findings of fact that abundantly support that
conclusion. In 1981, after four more years of litigation, this
Court ordered the United States Court of Appeals for the
Third Circuit to decide whether the law of Pennsylvania provides an independent and adequate ground which can support
the District Court's remedial order. The Court of Appeals,
sitting en bane, unanimously concluded that it did. This
Court does not disagree with that conclusion. Rather, it reverses the Court of Appeals because it did precisely what this
Court ordered it to do; the only error committed by the Court
of Appeals was its faithful obedience to this Court's
command.
This remarkable result is the product of an equally remarkable misapplication of the ancient doctrine of sovereign immunity. In a completely unprecedented holding, today the
Court concludes that Pennsylvania's sovereign immunity prevents a federal court from enjoining the conduct that Pennsylvania itself has prohibited. No rational view of the sover-
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eign immunity of the States supports this result. To the
contrary, the question whether a federal court may award injunctive relief on the basis of state law has been answered affirmatively by this Court many times in the past. Yet the
Court repudiates at least 28 cases, spanning well over a century of this Court's jurisprudence, proclaiming that federal
courts have no power to enforce the will of the States by enjoining conduct because it violates state law. This new pronouncement will require the federal courts to decide federal
constitutional questions despite the availability of state-law
grounds for decision, a result inimical to sound principles of
judicial restraint. Nothing in the Eleventh Amendment, the
conception of state sovereignty it embodies, or the history of
this institution, requires or justifies such a perverse result.
I

The conduct of petitioners that the Court attributes to the
State of Pennsylvania in order to find it protected by the
Eleventh Amendment is described in detail in the District
Court's findings. As noted in our prior opinion, 451 U. S. 1
(1981), and by the majority today, ante, at 2, those findings
were undisputed: "Conditions at Pennhurst are not only dangerous, with the residents often physically abused or
drugged by staff members, but also inadequate for the
'habilitation' of the retarded. The court found that the physical, intellectual, and emotional skills of some residents have
deteriorated at Pennhurst." 451 U. S., at 7 (footnote omitted). The court concluded that Pennhurst was actually hazardous to its residents. 1 Organized programs of training or
' Infectious diseases were common and minimally adequate health care
was unavailable. Residents of Pennhurst were inadequately supervised,
and as a consequence were often injured by other residents or as a result of
self-abuse. Assaults on residents by staff members, including sexual assaults, were frequent. Physical restraints were employed in lieu of adequate staffing, often causing injury to residents, and on one occasion leading to a death. Dangerous psychotropic drugs were indiscriminately used
for purposes of behavior control and staff convenience. Staff supervision
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education were inadequate or entirely unavailable, and programs of treatment or training were not developed for residents. When they visited Pennhurst, shocked parents of
residents would find their children bruised, drugged and unattended. These conditions often led to a deterioration in
the condition of the residents after being placed in
Pennhurst. Terri Lee Halderman, for example, was learning to talk when she entered Pennhurst; after residing there
she lost her verbal skills. At every stage of this litigation,
petitioners have conceded that Pennhurst fails to provide
even minimally adequate habilitation for its residents. See
612 F. 2d 84, 92-94 (3d Cir. 1979) (en bane); 446 F. Supp.
1295, 1304 (E. D. Pa. 1977).
The District Court held that these conditions violated each
resident's rights under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment, § 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended by 92 Stat. 2987,
29 U. S. C. § 794 (1976 ed., Supp. V), and the Pennsylvania
Mental Health and Mental Retardation Act of 1966, Pa. Stat.
Ann. tit. 50, §§ 4101-4704 (Purdon 1969 and Supp. 1982)
("MH/MR Act"). The en bane Court of Appeals for the
Third Circuit affirmed most of the District Court's judgment,
but it grounded its decision solely on the "bill of rights" provision in the Developmentally Disabled Assistance and Bill of
Rights Act, 42 U. S. C. § 6010 (1976 ed. and Supp. V). The
court did not consider the constitutional issues or § 504 of the
Rehabilitation Act. While it affirmed the District Court's
holding that the MH/MR Act provides a right to adequate
habilitation, the court did not decide whether that state right
justified all of the relief granted by the District Court.
Petitioners sought review by this Court, asserting that the
Court of Appeals had erred in its construction of both federal
during meals was minimal, and residents often stole food from each otherleaving some without enough to eat. The unsafe conditions led to aggressive behavior on the part of residents which was punished by solitary confinement. There was often urine and excrement on the walls.
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and state statutes. This Court granted certiorari and reversed, 451 U. S. 1 (1981), holding that 42 U. S. C. §6010
created no substantive rights. We did not accept respondents' state-law contention, because there was a possibility
that the Court of Appeals' analysis of the state statute had
been influenced by its erroneous reading of federal law.
Concluding that it was ''unclear whether state law provides
an independent and adequate ground which can support the
court's remedial order," 451 U. S., at 31, we "remand[ed] the
state-law issue for reconsideration in light of our decision
here." Ibid. In a footnote we declined to consider the effect of the Pennsylvania Supreme Court's then recent decision, In re Schmidt, 494 Pa. 86, 429 A. 2d 631 (1981), on the
state-law issues in the case, expressly stating that on remand
the Court of Appeals could "consider the state law issues in
light of the Pennsylvania Supreme Court's recent decision."
451 U. S., at 31, n. 24.
On remand, 673 F. 2d 647 (3d Cir. 1982) (en bane), the
Court of Appeals, noting that this Court had remanded for
reconsideration of the state-law issue, examined the impact
of Schmidt. 2 According to the Court of Appeals, which was
unanimous on this point, the State Supreme Court had "spoken definitively'' on the duties of the State under the MH/MR
Act, holding that the State was required to provide care to
the mentally retarded in the "least restrictive environment."
I d., at 651. Since the MH/MR Act fully justified the relief
issued in the Court of Appeals' prior judgment, the court reinstated its prior judgment on the basis of petitioner's violation of state law. 3
1
In the questions raised in their petition for certiorari, petitioners do not
ask this Court to reexamine the Court of Appeals' conclusion that respondents are clearly entitled to relief under state law. Nor would it be appropriate for this Court to reexamine the unanimous conclusion of the en bane
Court of Appeals on a question of state law. See, e. g., Bishop v. Wood,

426

u. s. 341, 345-346 (1976).

• The court therefore found it unnecessary to decide if respondents were
also entitled to relief under the federal statutory and constitutional provisions which had been raised in the District Court.
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Thus, the District Court found that petitioners have been
operating the Pennhurst facility in a way that is forbidden by
state law, by federal statute and by the Federal Constitution.
The en bane Court of Appeals for the Third Circuit unanimously concluded that state law provided a clear and adequate basis for upholding the District Court and that it was
not necessary to address the federal questions decided by
that court. That action confonned precisely to the directive
issued by this Court when the case was here before. Petitioners urge this Court to make an unprecedented about-face,
and to hold that the Eleventh Amendment prohibited the
Court of Appeals from doing what this Court ordered it to do
when we instructed it to decide whether respondents were
entitled to relief under state law. Of course, if petitioners
are correct, then error was committed not by the Court of
Appeals, which after all merely obeyed the instruction of this
Court, but rather by this Court in 1981 when we ordered the
Court of Appeals to consider the state-law issues in the case.
Petitioners' position is utterly without support. The Eleventh Amendment and the doctrine of sovereign immunity it
embodies have never been interpreted to deprive a court of
jurisdiction to grant relief against government officials who
are engaged in conduct that is forbidden by their sovereign.
On the contrary, this Court has repeatedly and consistently
exercised the power to enjoin state officials from violating
state law.4
II
The majority proceeds as if this Court has not had previous
occasion to consider Eleventh Amendment argument made
by petitioners, and contends that Ex parte Young, 209 U. S.
123 (1908) has no application to a suit seeking injunctive relief
on the basis of state law. That is simply not the case. The
Court rejected the argument that the Eleventh Amendment

•

Although the Court struggles mightily to distinguish some of the cases
that foreclose its holding today, see ante, at 15-25, this vain effort merely
brings into stark relief the total absence of any affirmative support for its
holding.

I

'
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precludes injunctive relief on the basis of state law twice only
two Terms ago. In Florida Dept. of State v. Treasure
Salvors, Inc., 458 U. S. 670 (1982), four Justices concluded
that a suit for possession of property in the hands of state officials was not barred by the Eleventh Amendment inasmuch
as the State did not have even a colorable claim to the property under state law. See id., at 696-697 (opinion of STEVENS, J., joined by BURGER, C. J., MARSHALL, and BLACKMUN, JJ.). Four additional Justices accepted the proposition
that if the state officers' conduct had been in violation of a
state statute, the Eleventh Amendment would not bar the
action. ld., at 714 (WHITE, J., concurring in the judgment
in part and dissenting in part, joined by POWELL, REHNQUIST, and O'CONNOR, JJ.). 5
And in just one short paragraph in Cory v. White, 457 U. S. 85 (1982), the Court thrice
restated the settled rule that the Eleventh Amendment does
not bar suits against state officers when they are "alleged to
be acting against federal or state law.'' 6 These are only the
two most recent in an extraordinarily long line of cases.
& "Larson established that where the officer's actions are limited by statute, actions beyond those limitations are to be considered individual and
not sovereign actions." Ibid.
• "Neither did Edelman deal with a suit naming a state officer as defendant, but not alleging a violation of either federal or state law. Thus, there
was no occasion in the opinion to cite or discuss the unanimous opinion in
Worcester that the Eleventh Amendment bars suits against state officers
unless they are alleged to be acting contrary to federal law or against the
authority of state law. Edelman did not hold that suits against state officers who are not alleged to be acting against federal or state law are
permissible under the Eleventh Amendment if only prospective relief is
sought." 457 U. S., at 91 (emphasis supplied).
See also Worcester County Co. v. Riley, 302 U. S. 292, 297 (1937) (citations omitted) ("[G]enerally suits to restrain action of state officials can,
consistently with the constitutional prohibition, be prosecuted only when
the action sought to be restrained is without the authority of state law or
contravenes the statutes or Constitution of the United States. The Eleventh Amendment, which denies to the citizen the right to resort to a federal court to compel or restrain state action, does not preclude suit against

-' "
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By 1908, it was firmly established that conduct of state officials under color of office that is tortious as a matter of state
law"not protected by the Eleventh Amendment. See Reagan v. Farmers' Loan & Trust, 154 U. S. 362, 390-391
(1894); Poindexter v. Greenhow, 114 U. S. 270, 287 (1885);
Cunningham v. Macon & Brunswick R. Co., 109 U. S. 446,
452 (1883). 7 Cf. Belknap v. Schild, 161 U. S. 10, 18 (1896)
(same rule adopted for sovereign immunity of the United
States); Stanley v. Schwalby, 147 U. S. 508, 518-519 (1893)
(same). 8 In Hopkins v. Clemson Agricultural College, 221
a wrongdoer merely because he asserts that his acts are within an official
authority which the state does not confer."). In Worcester the Court held
a suit barred by the Eleventh Amendment only after stating: "Hence, it
cannot be said that the threatened action of respondents involves any
breach of state law or of the laws or Constitution of the United States."
Id. , at 299.
7
The Court explained that the state officer sued in tort "is not sued as,
or because he is, the officer of the government, but as an individual, and
the court is not ousted of jurisdiction because he asserts jurisdiction as
such officer. To make out his defense he must show that his authority was
sufficient in law to protect him." Cunningham, 109 U. S., at 452, quoted
in Poindexter, 114 U. S., at 287. Today's majority notes that these cases
involve nondiscretionary duties of governmental officers, ante, at 18-19,
but overlooks the reason for this characterizatio!l-{)fficers have no discretion to commit a tort. The same is true of the Court's treatment of the
federal sovereign immunity cases I discuss below.
'See also Butz v. Ecorwmou , 438 U. S. 478, 489--490 (1978) (officers of
the United States are liable for their torts unless the torts are authorized
by federal law); Philadelphia Co. v. Stimson, 223 U. S. 605, 619-620 (1912)
(officers of the United States may be enjoined where they wrongfully interfere with property rights). Justice Holmes had occasion to state that sovereign immunity does not generally extend to the acts of an officer of the
sovereign. "In general the United States cannot be sued for a tort, but its
immunity does not extend to those that acted in its name." Sloan Shipyards v. U. S. Fleet Corp ., 258 U. S. 549, 568 (1922). He characterized
petitioner's argument in that case-that sovereign immunity should extend
to the unlawful acts of agents of the United States acting within the scope
of their authority-as "a very dangerous departure from one of the first
principles of our system of law. The sovereign properly so called is superior to suit for reasons that often have been explained. But the general

I
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U. S. 636 (1911), the Court explained the relationship of
these cases to the doctrine of sovereign immunity.
"[l]mmunity from suit is a high attribute of sovereignty-a prerogative of the State itself-which cannot
be availed of by public agents when sued for their own
torts. The Eleventh Amendment was not intended to
afford them freedom from liability in any case where,
under color of their office, they have injured one of the
State's citizens. To grant them such immunity would be
to create a privileged class free from liability for wrongs
inflicted or injuries threatened . . . . Besides, neither a
State nor an individual can confer upon an agent authority to commit a tort so as to excuse the perpetrator. In
such cases the law of agency has no application-the
wrongdoer is treated as a principal and individually liable for the damages inflicted and subject to injunction
against the commission of acts causing irreparable injury." Id., at 642-643. 9
rule is that any person within the jurisdiction is always amenable to the
law. . . . An instrumentality of government he might be and for the
greatest ends, but the agent, because he is agent, does not cease to be
answerable for his acts." ld., at 566-567. See also Brady v. Roosevelt
S .S. Co., 317 U.S. 575 (1943) (following Sloan).
• The Court also stated,
"Corporate agents or individual officers of the State stand in no better
position than officers of the General Government, and as to them it has
often been held that: 'The exemption of the United States from judicial
process does not protect their officers and agents, civil or military, in time
of peace, from being personally liable to an action of tort by a private person, whose rights of property they have wrongfully invaded, or injured,
even by authority of the United States.' Belknap v. Shild, 161 U. S. 10,
18.'' 221 U. S., at 645 (emphasis supplied). The language I have quoted
in the text makes it clear that the Court is incorrect to suggest ante, at 18,
n. 18, that Clemson dealt only with unconstitutional conduct and not with
conduct in violation of state tort law. See also Old Colony Trust Co. v.
Seattle, 271 U. S. 426, 431 (1926) (reaffirming the rationale of Clemson in
an action against city and county officials).

I

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

9

The principles that were decisive in these cases are not
confined to actions under state tort law. They also apply to
claims that state officers have violated state statutes. In
Johnson v. Lankford, 245 U.S. 541 (1918), the Court reversed the dismissal of an action against the bank commissioner of Oklahoma and his surety to recover damages for the
loss of plaintiff's bank deposit, allegedly caused by the commissioner's failure to safeguard the business and assets of the
bank in negligent or willful disregard of his duties under applicable state statutes. The Court explained that the action
was not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involving the State in delinquency,
indeed, may injure the State by delinquency as well as
some resident of the State, and be amenable to both."
ld., at 545.
Similarly, in Rolston v. Missouri Fund Commissioners,
120 U. S. 390 (1887), the Court rejected the argument that a
suit to enjoin a state officer to comply with state law violated
the Eleventh Amendment. The Court wrote, "Here the suit
is to get a state officer to do what a statute requires of him.
The litigation is with the officer, not the state." I d., at 411. 10
In Reagan v. Farmers' Loan & Trust Co., 154 U.S. 362 (1894), the
Court held that the Eleventh Amendment does not bar a suit alleging that
a state officer has wrongfully administered a state statute. The Court
awarded injunctive relief against state officers on the basis of both state
and federal law. In Atchison &c. R. Co. v. O'Connor, 223 U. S. 280
(1912), the Court held that a suit against state officers seeking recovery of
taxes paid under duress was not against the State since a state statute required the recovery of wrongfully paid taxes. See id., at 287. In
Lankford v. Platte Iron Works Co., 235 U. S. 461 (1915), the Court as'

0
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Significantly, this rule was expressly reaffirmed in a case
decided by this Court in the same Term as Ex parte Young
and published in the same volume of the United States Resumed that the Eleventh Amendment would not bar a suit "to compel submission by the officers of the State to the laws of the State, accomplishing
at once the policy of the law and its specific purpose," id., at 471, but rejected the appellees' construction of the state statute. See also Parish
v. State Banking Board, 235 U. S. 498 (1915); American Water Co. v.
Lankford, 235 U. S. 496 (1915). In Martin v. Lankford, 245 U. S. 547
(1918), the Court stated that the case was not barred by the Eleventh
Amendment since the claim ''is based, as we have seen, not in exertion
of the state law but in violation of it. The reasoning of [Johnson v.
Lankfcm[J is therefore applicable and the conclusion must be the same, that
is, the action is not one against the State, and the District Court erred in
dismissing it for want of jurisdiction on that ground." I d., at 551. While
~)A<N- V"'
it is true, as the Court points out ante, at 18, n. 18, that the Martin Court
Mttd'\>- ,.... Lh
went on to hold that there was no federal diversity jurisdiction over the
case, it cannot be denied that the majority today repudiates the reasoning
of Martin. As for the Court's treatment of Johnson v. Lankford and
O'Connor, ante, at 18, n. 18, it is true that Johnson sought only damages,
but the holding of that case, that the action was not barred by the Constitution since it alleged conduct in violation of state law, is utterly at odds with
the Court's decision 'tOday. Surely the Court cannot mean to rely on a distinction between damages and injunctive relief, for it states: "A federal
court's grant of relief against state officers on the basis of state law,
whether prospective or retroactive, does not vindicate the supreme authority of federal law. . . . We conclude that Young and Edelman are inapplicable in a suit gainst state officials on the basis of state law." Ante, at 15.
Awarding damages for a violation of state law by state officers acting
within their authority is inconsistent with the majority's position that only
a need to vindicate federal law justifies the lifting of the Eleventh AmendI" ;
ment bar. If an order to pay damages for wrongful conduct against a state
I
officer is not against the State for purposes of the Eleventh Amendment, )
/
Yc ""
an additional order in the form of an injunction telling the officer not to do / 1 .
~ .}
it again is no more against the State. It cannot be doubted that today's
\,v
••
decision overrules Johnson. Finally, as for O'Connor, while it involved an
i ~ ,rJ:'
allegation of unconstitutional action, that allegation was insufficient to lift
Jl)
the bar of the Eleventh Amendment because the complaint sought retroact.,
tive relief. It was the fact that relief was authorized by state law that
•
defeated the Eleventh Amendment claim in O'Connor. See 223 U. S., at
287.

-
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ports. The appellant in Scully v. Bird, 209 U. S. 481 (1908),
brought a diversity suit seeking injunctive relief against the
dairy and food commissioner of the State of Michigan, on the
ground that ''under cover of his office" he had maliciously engaged in a course of conduct designed to ruin plaintiff's business in the State. The circuit court dismissed the complaint
on Eleventh Amendment grounds. On appeal, the plaintiff
contended that the Eleventh Amendment "does not apply
where a suit is brought against defendants who, claiming to
act as officers of the State, and under color of a statute which
is valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." Id., at 418. This Court agreed. It
noted that the complaint alleged action "in dereliction of duties enjoined by the statutes of the State," and concluded that
it was "manifest from this summary of the allegations of the
bill that this is not a suit against the State." Id., at 490. 11
Finally, in Greene v. Louisville & Interurban R . Co., 244
U. S. 499 (1917), and its companion cases, Louisville & Nashville R. Co. v. Greene, 244 U. S. 522 (1917); Illinois Central
R. Co. v. Greene, 244 U. S. 555 (1917), the plaintiffs challenged the conduct of state officials under both federal and
state law. The Court, citing, inter alia, Young and Clemson, held that the Eleventh Amendment did not bar injunctive relief on the basis of state law, noting that the plaintiffs'
federal claim was sufficiently substantial to justify the exer11
Cases construing the sovereign immunity of the Federal Government
also hold that conduct by federal officers forbidden by statute is not
shielded by sovereign immunity even though the officer is not acting completely beyond his authority. See Land v. Dollar, 330 U. S. 731 (1947);
Ickes v. Fox, 300 U. S. 82 (1937); Work v. Louisiana, 269 U. S. 250 (1925);
Santa Fe Pac. R . Co. v. Fall , 259 U. S. 197 (1922); Payne v. Central Pac.
R . Co., 255 U. S. 228 (1921); Waite v. Macy, 246 U. S. 606 (1918).
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cise of pendent jurisdiction over plaintiffs' state-law claims, 12
and that since violations of federal and state law had been alleged, it w~ appropriate for the federal court to issue injunctive relief on the basis of state law without reaching the federal claims, despite the strictures of the Eleventh
Amendment. In short, the Greene Court approved of precisely the methodology employed by the Court of Appeals in
this case. 18
None of these cases contain only "implicit" or sub silentio
holdings; all of them explicitly consider and reject the claim
that the Eleventh Amendment prohibits federal courts from
issuing injunctive relief based on state law. There is therefore no basis for the majority's assertion that the issue presented by this case is an open one, ante, at 28. ••

.

aThe Court cited Siler v. Louisville & Nashville R. Co., 213 U.S. 175
(1917), which will be discussed in Part IV, infra, in support of this
proposition.
11
The unanimous rejection of the argument that the Eleventh Amendment bars claims based on state officers' violations of federal statutes in
Ray v. Atlantic Richfield Co., 435 U. S. 151, 156 n. 6 (1978) is entirely
consistent with my analysis of our cases. But under the majority's view, it
represented a rather dramatic extension of Ex parte Young to encompass
federal statutory claims as well as constitutional claims. Ray demonstrates that it cannot be maintained that Young and the other cases of this
Court permit injunctive relief only when the constitutionality of state officers' conduct is at issue. If that were so Ray would be wrongly decidedan argument that a state officer has violated a federal statute does not constitute a challenge to the constitutionality of the officer's conduct. Chapman v. Houstcn Welfare Rights Org., 441 U. S. 600, 612-615 (1979); Swift
& Co. v. Wickham, 382 U. S. 111 (1965). In my view, the Eleventh
Amendment claim in Ray deserved no more than the cursory footnote it
received, since the state officials had engaged in conduct forbidden by statute. If the Court were willing to adhere to settled rules oflaw today, the
Eleventh Amendment claim could be rejected just as summarily.
•• The majority incredibly claims that Greene contains only an implicit
holding on the Eleventh Amendment question the Court decides today.
In plain words, the Greene Court held that the Eleventh Amendment did
not bar consideration of the pendant state-law claims advanced in that
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The Court tries to explain away these cases by arguing
that the applicable state statutes gave petitioners such
"broad discretion" over Pennhurst that their actions were not
ultra vires, ante, at 19. The Court, however, does not dispute the Court of Appeals' conclusion that these state statutes gave petitioners no discretion whatsoever to disregard
their duties with respect to institutionalization of the retarded as they did. Petitioners acted outside of their lawful
discretion every bit as much as did the government officials
in the cases I have discussed, which hold that when an official
commits an act prohibited by law, he acts beyond his authority and is not protected by sovereign immunity. 15 After all,
it is only common sense to conclude that States do not authorize their officers to violate their legal duties.
The Court also relies heavily on the fact that the District
Court found petitioners immune from damages liability because they "acted in the utmost good faith . . . within the
sphere of their official responsibilities," ante, at 16 (emphasis
case. The Court then considered and sustained those claims on their
merits.
"Contrary to the Court's treatment of them, the cases discussed above
rely on the doctrine embraced in the quotation from Clemson I have set
out-officials have no discretion to violate the law. The same is true of the
federal sovereign immunity cases. See, e. g., Land v. Dollar, 330 U. S.
731, 736 (1947) (''the assertion by officers of the Government of their authority to act did not foreclose judicial inquiry into the lawfulness of their
action [and] a determination of whether their 'authority is rightfully assumed is the exercise of jurisdiction, and must lead to the decision of the
merits of the question. " '); Payne v. Central P. R. Co., 255 U. S. 228, 236
(1928) ("But of course [the Secretary's statutory authority] does not clothe
him with any discretion to eillarge or curtail the rights of the grantee, nor
to substitute his judgment for the will of Congress as manifested in the
granting act"); Waite v. Macy, 246 U. S. 606, 610 (1918) ("The Secretary
and the board must keep within the statute . . . and we see no reason why
the restriction should not be enforced by injunction ... "); Philadelphia
Co. v. Stimson, 223 U. S. 605, 620 (1912) ("And in the case of an injury
threatened by his illegal action, the officer cannot claim immunity from injunction process").
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in original) (quoting 446 F. Supp., at 1324). This confuses
two distinct concepts. An official can act in good faith and
therefore be immune from damages liability despite the fact
that he has done that which the law prohibits, a point recognized as recently as Harlow v. Fitzgerald, 457 U. S. 800
(1982). Nevertheless, good faith immunity from damage liability is irrelevant to the availability of injunctive relief.
See Wood v. Strickland, 420 U. S. 308, 314-315, n. 6 (1975).
The state officials acted in nothing less than good faith and
within the sphere of their official responsibilities in asserting
Florida's claim to the treasure in Treasure Salvors; the same
can be said for the bank commissioner's actions in safeguarding bank deposits challenged in Johnson v. Lankford, the
fund commissioner's decision to sell property mortgaged to
the State challenged in Rolston, and the state food and dairy
commissioner's decision to prosecute the appellant for violating the state food impurity act challenged in Scully, to give
just a few examples. Yet in each of these cases the state officers' conduct was enjoined. Greene makes this point perfectly clear. There state officers did nothing more than
carry out responsibilities clearly assigned to them by a statute. Their conduct was neverthless enjoined because this
Court held that their conduct violated the state constitution,
despite the fact that their reliance on a statute made it perfectly clear that their conduct was not only in good faith but
reasonable. See Michigan v. DeFillippo, 443 U. S. 31
(1979). Until today the rule has been simple: conduct that
exceeds the scope of an official's lawful discretion is not conduct the sovereign has authorized and hence is subject to injunction. 16 Whether that conduct also gives rise to damage
liability is an entirely separate question.
11
In a rather desperate attempt to explain these cases, amici suggest
that the Court simply did not realize that it was deciding questions of state
law, since in the era before Erie R. Co. v. Tompkins, 304 U. S. 64 (1938)
and United Mine Workers v. Gibbs, 383 U. S. 715 (1966), it was not clear
that diversity cases or pendent claims were governed by state rather than
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III
On its face, the Eleventh Amendment applies only to suits
against a State brought by citizens of other States and foreign nations. 17 This textual limitation upon the scope of the
states' immunity from suit in federal court was set aside in
Hans v. Louisiana, 134 U. S. 1 (1890). Hans was a suit
against the State of Louisiana, brought by a citizen of Louisiana seeking to recover interest on the state's bonds. The
Court stated that some of the arguments favoring sovereign
immunity for the States made during the process of the
Amendment's ratification .Mifteation had become a part of
the judicial scheme created by the Constitution. As a result,
the Court concluded that the Constitution prohibited a suit
by a citizen against his or her own state. When called upon
to elaborate in Monaco v. Mississippi, 292 U. S. 313 (1934),
federal law. That suggestion is refuted by the cases discussed above in
which it was held that relief could issue against state officers who had violated state statutes. Even under the construction of the Rules. of Decision
Act, 28 U. S.C. § 1652, adopted in Swift v. Tyson, 16 Pet. 1 (1842), and
repudiated in Erie, federal courts were bound to apply state statutes.
See, e. g., Black & White Taxicab & Transfer Co. v. Braum & Yellow
Taxicab & Transfer Co., 276 U. S. 518, 529--531 (1928); Swift, 16 Pet., at
1~19.
Thus, in these cases the Court was indisputably issuing relief
under state law. The Court was explicit about the state-law basis for the
relief it granted in Greene, to use just one example. It stated that federal
jurisdiction "extends, to the detennination of all questions involved in the
case, including questions of state law, irrespective of the disposition that
may be made of the federal question, or whether it be found necessary to
decide it at all." 244 U. S., at 508. It then granted plaintiffs relief under
state law, and concluded by declining to decide any question of federal law.
"It is obvious, however, in view of the result reached upon the questions of
state law, just discussed, that the disposition of the cases would not be affected by whatever result we might reach upon the federal question . . . .
Therefore, we find it unnecessary to express any opinion upon the question
raised under the Fourteenth Amendment." Id., at 519.
17
"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State." U. S. Const. amend. XI.
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the Court explained that the Eleventh Amendment did more
than simply prohibit suits brought by citizens of one State
against another State. Rather, it exemplified the broader
and more ancient doctrine of sovereign immunity, which operates to bar a suit brought by a citizen against his own State
without its consent. 18
The Court has subsequently adhered to this interpretation
of the Eleventh Amendment. For example, in Quem v. Jordan, 440 U. S. 332 (1979), the Court referred to the Eleventh
Amendment as incorporating "the traditional sovereign immunity of the States." I d., at 341. Similarly, in Fitzpatrick
v. Bitzer, 427 U. S. 445 (1976), the Court referred to "the
Eleventh Amendment, and the principle of sovereign immunity it embodies . . . . " I d., at 456. See also Nevada v.
Hall, 440 U. S. 410, 438-441 (1979) (REHNQUIST, J., dissent11
"Manifestly, we cannot rest with a mere literal application of the words
of § 2 or Article III, or assume that the letter of the Eleventh Amendment
exhausts the restriction upon suits against non-consenting states. Behind
the words of the constitutional provisions are postull~tes which limit and
control. There is the essential postulate that the controversies, as contemplated, shall be found to be of a justiciable character. There is also the
postulate that States of the Union, still possessing attributes of sovereignty, shall be immune from suits, without their consent, save where
there has been 'a surrender of this immunity in the plan of the convention."' Id., at 322-323 (footnote omitted).
See also Ex parte New York, 256 U. S. 490, 497 (1921); Hans v. Louisiana,
134 U. S. 1, 15-18 (1890). Most commentators have understood this
Court's Eleventh Amendment cases as taking the position that the Constitution incorporates the common law doctrine of sovereign immunity.
See, e. g., Baker, Federalism and the Eleventh Amendment, 48 U. Col. L.
Rev. 139, 1~158 (1977); Field, The Eleventh Amendment and Other Sovereign Immunity Doctrines: Part One, 126 U. Pa. L. Rev. 515, 538-546
(1978); Thornton, The Eleventh Amendment: An Endangered Species, 55
Ind. L. J. 293, 305-810 (1980); Tribe, Intergovernmental Immunities in
Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism, 89 Harv. L. Rev. 682, 684-688 (1976); Comment, Private Suits Against States in the Federal Courts, 33 U. Chi. L.
Rev. 331, 334--336 (1966).
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ing). 19 Thus, under our cases it is the doctrine of sovereign
immunity, rather than the text of the Amendment itself,
which is critical to the analysis of any Eleventh Amendment
problem. 20
The doctrine of sovereign immunity developed in England,
where it was thought that the king could not be sued. However, common law courts, in applying the doctrine, traditionally distinguished between the king and his agents, on the
theory that the king would never authorize unlawful conduct,
and that therefore the unlawful acts of the king's officers
ought not to be treated as acts of the sovereign. See 1 W.
Blackstone, Commentaries on the Laws of England *244 (J.
Andrews ed. 1909). As early as the fifteenth century,
Holdsworth writes, servants of the king were held liable for
t~eir unlawful acts. See III W. Holdsworth, A History of
English Law 388 (1903). During the seventeenth century,
this rule of law was used extensively to curb the king's authority. The king's officers
"could do wrong, and if they committed wrongs, whether
in the course of their employment or not, they could be
made legally liable. The command or instruction of the
king could not protect them. If the king really had
given such commands or instructions, he must have been
deceived." VI id., at 101.
In one famous case, it was held that although process would
not issue against the sovereign himself, it could issue against
his officers. "For the warrant of no man, not even of the
King himself, can excuse the doing of an illegal act." Sands
1
'

Petitioners themselves treat the Eleventh Amendment as equivalent to
the doctrine of sovereign immunity. See Brief for Petitioners 12 n. 10.
., Of course, if the Court were to apply the text of the Amendment, it
would not bar an action against Pennsylvania by one of its own citizens.
See n. 17, supra.
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v. Child, 83 Eng. Rep. 725, 726 (K.B. 1693). 21 By the eighteenth century, this rule of law was unquestioned. See X
W. Holdsworth, supra, at 650-652. And in the nineteenth
Century this view was taken by the court to be so well-settled as to not require the citation of authority, see Feather v.
The Queen, 122 Eng. Rep. 1191, 1205-1206 (K.B. 1865). 22
It was only natural, then, that this Court, in applying the
principles of sovereign immunity, recognized the distinction
between a suit against a State and one against its officer. 23
For example, while the Court did inquire as to whether a suit
was ''in essence" against the sovereign, it soon became settled law that the Eleventh Amendment did not bar suits
against state officials in their official capacities challenging
unconstitutional conduct. See Smyth v. Ames, 169 U. S.
466, 518-519 (1898); Pennoyer v. McConnaughy, 140 U. S. 1,
10-12 (1891); Poindexter v. Greenhaw, 114 U. S. 270, 288
The rationale for this principle was compelling. Courts did not wish to
confront the king's immunity from suit directly; nevertheless they found
the threat to liberty posed by permitting the sovereign's abuses to go- unremedied to be intolerable. Since in reality the king could act only
through his officers, the rule which permitted suits against those officers
fonnally preserved the sovereign's immunity while operating as one of the
means by which courts curbed the abuses of the monarch. See X W.
Holdsworth, supra, at 262-268.
11
Commentators have noted the influence of these English doctrines on
the American conception of sovereign immunity. See Jaffe, Suits Against
Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 19-29
(1963); Note, Express Waiver of Eleventh Amendment Immunity, 17 Ga.
L. Rev. 513, 517-518 (1983); Note, Developments in the Law-Remedies
Against the United States and its Officials, 70 Harv. L. Rev. 827, 831-833
(1957). In fact, in Belknap v. Schild, 161 U. S. 10 (1896), the Court, in
holding that officers of the United States were liable for injuries caused by
their unlawful conduct even if they did so acting pursuant to official duties,
cited the passage from Feather v. The Queen. See 161 U. S., at 18.
11
Chief Justice Marshall, writing for the Court, recognized this distinction in the very first case to reach the Court concerning the application of
the Eleventh Amendment to the conduct of a state official, Osborn v. Bank
of the United States, 9 Wheat. 738 (1824).
11
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(1885). u This rule was reconciled with sovereign immunity
principles by use of the traditional rule that an action against
an agent of the sovereign who had acted unlawfully was not
COnSidered to be against the SOVereign. When an official
acts pursuant to an unconstitutional statute, the Court reasoned, the absence of valid authority leaves the official ultra
vires his authority, and thus a private actor stripped of his
status as a representative of the sovereign. 25 In Ex parte
Young, 209 U. S. 123 (1908), the Court was merely restating
a settled principle when it wrote:
"The Act to be enforced is alleged to be unconstitutional, and if it be so, the use of the name of the State to
enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one
which does not affect the State in its sovereign or governmental capacity. It is simply an illegal act upon the
part of a state official in attempting by the use of the
"'See also McNeill v. Southern R. Co., 202 U. S. 543, 559 (1906); Gunter
v. Atlantic C. L. R. Co., 200 U. S. 273, ~284 (1906); Prout v. Starr, 188
U. S. 537 (1903); Scott v. Donald, 165 U. S. 58, 67-70 (1897); Reagan v.
Farmers' Loan & Trust Co., 154 U. S. 362, 388--391 (1894); In re Tyler, 149
U. S. 164, 190-191 (1893); In re Ayers, 123 U. S. 443, 506-507 (1887);
Haygood v. Southern, 117 U. S. 52, 70 (1886); Allen v. Baltimore & 0. R.
Co., 114 U. S. 311, 315-316 (1885); Board of Liquidation v. McCamb, 92
U. S. 531, 541 (1875). Cf. United States v. Lee, 106 U. S. 196, 219-222
(1883) (sovereign immunity of the United States not a defense against suit
charging officers of the United States with unconstitutional conduct).
• "That, it is true, is a legislative act of the government of Virginia, but it
is not a law of the State of Virginia. The State has passed no such law, for
it cannot; and what it cannot do, it certainly, in contemplation of law, has
not done. The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made it the duty of the defendant to receive the coupons tendered in
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and therefore a wrong. He stands,
then, stripped of his official character; and, confessing a personal violation
of the plaintiff's rights for which he must personally answer, he is without
defence." Poindexter v. Greenlww, 114 U. S., at 288.
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name of the State to enforce a legislative enactment
which is void because unconstititional. If the act which
the state Attorney General seeks to enforce be a violation of the Federal Constitution, the officer in proceeding under such enactment comes into conflict with the
superior authority of that Constitution, and he is in that
case stripped of his official or representative character
and is subjected in his person to the consequences of his
individual conduct." Id., at 159-160. 28
The majority states that the holding of Ex parte Young is
limited to cases in which relief is provided on the basis of federallaw, and that it rests entirely on the need to protect the
supremacy of federal law. That position overlooks the foundation of the rule of Young as well Pennoyer v. McConnaughy and Young's other predecessors.
The Young Court distinguished between the State and its
attorney general because the latter, in violating the Constitution, had engaged in conduct the sovereign could not authorize. The pivotal consideration was not that the conduct violated federal law, since nothing in the jurisprudence of the
Eleventh Amendment permits a suit against a sovereign
merely because federal law is at issue. 27 Indeed, at least
• See generally Orth, The Interpretation of the Eleventh Amendment,
1798-1908: A Case Study of Judicial Power, 1983 U. Ill. L. Rev. 423. The
Court has adhered to this formulation to the present day. See Florida
Dept. of State v. Treasure Salvors, Inc., 458 U. S. 670, 684-690 (1982)
(opinion of STEVENS, J.); id., at 714-715 (WHITE, J., concurring in the
judgment in part and dissenting in part); Ray v. Atlantic Rich,Mld Co.,
435 U. S. 151, 156 n. 6 (1978); Scheuerv. Rhodes, 416 U. S. 232,237 (1974);
Georgia R. Co. v. Redwine, 342 U. S. 299 (1952); Sterling v. Constantin,
287 u. s. 378, 393 (1932).
"'As the Solicitor General correctly notes in his brief, ''this Court has no
power to create any exception to a constitutional bar to federal court jurisdiction. Ex parte Young rests instead on recognition that the Eleventh
Amendment simply does not apply to suits seeking to restrain illegal acts
by state officials-whether those acts are illegal because they violate the
Constitution, as in Young, or federal or state law." Brief for the United
States 23 (citations omitted). The majority criticizes this approach as

.-
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since Hans v. Louisiana, 134 U. S. 1 (1890), the law has been
settled that the Eleventh Amendment applies even though
the State is accused of violating the Federal Constitution.
In Hans the Court held that the Eleventh Amendment applies to all cases within the jurisdiction of the federal courts
including those brought to require compliance with federal
law, and bars any suit where the State is the proper defendant under sovereign immunity principles. A long line of
cases has endorsed that proposition, holding that irrespective
of the need to vindicate federal law a suit is barred by the
Eleventh Amendment if the State is the proper defendant. 28
It was clear until today that ''the State [is not] divested of its
immunity 'on the mere ground that the case is one arising
under the Constitution or laws of the United States."'
Parden v. Terminal R. Co., 377 U. S. 184, 186 (1964) (quoting Hans, 134 U. S., at 10).
The pivotal consideration in Young was that it was not conduct of the sovereign that was at issue. 29 The rule that unbeing "out of touch with reality'' because it ignores the practical impact of
an injunction on the State though directed at its officers. Ante, at 1~17.
Yet that criticism cannot account for Young, since an injunction has the
same effect on the State whether it is based on federal or state law. Indeed, the majority recognizes that injunctions approved by Young "have
an obvious impact on the State itself," ante, at 13. In the final analysis the
distinction between the State and its officers, realistic or not, is one finnly
embedded in the doctrine of sovereign immunity. It is that doctrine and ]
not any theory of federal supremacy which the Framers placed in the Eleventh Amendment and which this Court therefore has a duty to respect.
•see Quem v. Jordan, 440 U.S. 332, 345 n. 17 (1979); Alabama v.
Pugh, 438 U. S. 781 (1978) (per curiam); Edelman v. Jordan, 415 U. S.
651, 668--669 (1974); Employees v. Missouri Public Health Dept., 411 U. S.
279, 280 n. 1 (1973); Smith v. Reeves, 178 U. S. 436, 444-449 (1900); Fitts v.
McGhee, 172 U. S. 516 (1899); In re Ayers, 123 U. S. 443 (1887); Hagood v.
Southern, 117 U. S. 52 (1886); Louisiana v. Jumel, 107 U. S. 711 (1882).
See generally C. Jacobs, The Eleventh Amendment and Sovereign Immunity BS-91, 109-110 (1972).
• The distinction between the sovereign and its agents not only explains
why the rationale of Ex parte Young and its predecessors is consistent with
established sovereign immunity doctrine, but it also explains the critical

~
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lawful acts of an officer should not be attributed to the sovereign has deep roots in the history of sovereign immunity and
makes Young reconcilable with the principles of sovereign
immunity found in the Eleventh Amendment, 30 rather than
merely an unprincipled accommodation between federal and
state interests that ignores the principles contained in the
Eleventh Amendment.
This rule plainly applies t1> conduct of state officers in violation of state law. Young states that the significance of the
charge of unconstitutional conduct is that it renders the state
official's conduct "simply an illegal act," and hence the officer
is not entitled to the sovereign's immunity. Since a state officer's conduct in violation of state law is certainly no less illegal than his violation of federal law, in either case the official,
by committing an illegal act, is "stripped of his official or rep-

I

difference between actions for injunctive relief and actions for damages
recognized in Edelman v. Jardan, 415 U. S. 651 (1973). Since the damages remedy sought in that case would have required payment by the
State, it could not be said that the action ran only against the agents of the
State. Therefore, while the agents' unlawful conduct was considered
ultra vires and hence could be enjoined, a remedy which did run against
the sovereign and not merely its agent could not fit within the ultra vires
doctrine and hence was impermissible. If damages are not sought from
the State and the relief will run only against the state official, damages are
a permissible remedy under the Eleventh Amendment. See Scheuer v.
Rhodes, 416 U. S. 232, 237-238 (1974).
80
"While in England personification of sovereignty in the person of the
King may have been possible, attempts to adopt this reasoning in the
United States resulted in the postulation of the abstract State as sovereign. Since the ideal State could only act by law, whatever the State did
must be lawful. On this ground a distinction was drawn ~tween the State
and its officers, and since the State could not commit an illegal act, any
such act was imputed to government officers. It logically followed that a
suit against state officers was not necessarily a suit against the State."
Note, The Sovereign Immunity of the States: The Doctrine and Some of its
Recent Developments, 40 Minn. L. Rev. 234, 244-245 (1956) (footnotes
omitted). Curiously, the majority appears to acknowledge that it has created a sovereign immunity broader than had ever been enjoyed by the king
of England. Ante, at 22, n. 24.
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resentative character." For example, one of Young's predecessors held that a suit challenging an unconstitutional attempt by the Virginia legislature to disavow a state contract
was not barred by the Eleventh Amendment, reasoning that
''inasmuch as, by the Constitution of the United States,
whick is also the supreme law ofVirginia, that contract,
when made, became thereby unchangeable, irrepealable
by the State, the subsequent act of January 26, 1882, and
all other like acts, which deny the obligation of that contract and forbid its performance, are not the acts of the
State of Virginia. The true and real Commonwealth
which contracted the obligation is incapable in law of doing anything in derogation of it. Whatever having that
effect, if operative, has been attempted or done, is the
work of its government acting without authority, in violation of its fundamental law, and must be looked upon,
in all courts of justice, as if it were not and never had
been. . . . The State of Virginia has done none of these
things with which this defence charges her. The defendant in error is not her officer, her agent, or her representative, in the matter complained of, for he has
acted not only without her authority, but contrary to her
express commands." Poindexter v. Greenkow, 114
U. S. 270, 293 (1885) (emphasis supplied). 31
It is clear that the Court in Poindexter attached no significance to the fact that Virginia had been accused of violating
federal and not its own law. 32 To the contrary, the Court
See also Barney v. City of New York, 193 U. S. 430, 439-441 (1904).
• This approach began long before Poin.dezter. The earliest cases in
which this Court rejected sovereign immunity defenses raised by officers
of the sovereign accused of unlawful conduct did not involve charges of unconstitutional conduct, but rather simple trespass actions. In rejecting
the defense, the Court simply noted that although the officers were acting
pursuant to their duties, they were engaged in unlawful conduct which
therefore could not be the conduct of the sovereign. See Bates v. Clark,
95 U. S. 204, 209 (1877); Mitchell v. Harmony, 13 How. 115, 137 (1851);
11
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treated the Federal Constitution as part of Virginia's law,
and concluded that the challenged action was not that of Virginia precisely because it violated Virginia's law. The majority's position turns the Young doctrine on its head-sovereign immunity did not bar actions challenging unconstitutional conduct by state officers since the Federal Constitution
was also to be considered part of the State's law-and since
the State could not and would not authorize a violation of
its own law, the officers' conduct was considered individual
and not sovereign. No doubt the Courts that produced
Poindexter and Young would be shocked to discover that conduct authorized by state law but prohibited by federal law is
not considered conduct attributable to the State for sovereign
immunity purposes, but conduct prohibited by state law is
considered conduct attributable to the very State which prohibited that conduct. Indeed, in Tindal v. Wesley, 167 U. S.
204 (1896), the Court specifically found that it was impossible
to distinguish between a suit challenging unconstitutional
conduct of state officers and a suit challenging any other type
of unlawful behavior:
"If a suit against officers of a State to enjoin them from

enforcing an unconstitutional statute . . . be not one
against the State, it is impossible to see how a suit
against the individuals to recover the possession of property belonging to the plaintiff and illegally held by the

10

,

Wise v. Withers, 3 Cranch 331 (1806); Little v. Barreme, 2 Cranch 169
(1804). In the landmark case of Osborn v. Bank of the United States, 9
Wheat. 738 (1824), the Court took it as beyond argument that if a state
officer unlawfully seized property in an attempt to collect taxes he believed
to be owed the state, the Eleventh Amendment would not bar a simple
trespass action against the officer. The majority strangely takes comfort
in the fact that the former cases allowed damages actions against federal
officers. Ante, at 19, n. 20. The allowance of a damage remedy is no
more consistent with the Court's approach than the allowance of an injunction, seen.~, supra.
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defendants can be deemed a suit against the State."
ld., at 222. 88
These cases are based on the simple idea that an illegal act
strips the official of his state-law shield, thereby depriving
the official of the sovereign's immunity.
It follows that the basis for the Young rule is present when
the officer sued has violated the law of the sovereign; in all
such cases the conduct is of a type that would not be permitted by the sovereign and hence is not attributable to the sovereign under traditional sovereign immunity principles. In
such a case, the sovereign's interest lies with those who seek
to enforce its laws, rather than those who have violated
them.
"[P]ublic officials may become tort-feasors by exceeding
the limits of their authority. And where they unlawfully seize or hold a citizen's realty or chattel, recoverable by appropriate action at law or in equity [the] dominant interest of the sovereign is then on the side of the
victim who may bring his possessory action to reclaim
that which is wrongfully withheld." Land v. Dollar,
330

u. s. 731, 738 (1947).

34

•To the same effect as Tindal is South Carolina v. Wesley, 155 U. S.
542 (1895). The ~ority argues that the case notes that South Carolina
was not a party to the proceeding and suggests the ruling was "purely procedural," ante, at 18, n. 18, but that misses the whole purpose of the ''procedural" point made in the opinion-Eleventh Amendment immunity may
only be claimed by the State; it does not extend to state officers accused of
violating state law. See also Florida Dept. of State v. Treasure Salvors,
Inc., 458 U. S. 670, 697 (1982) (opinion of STEVENS, J.) ("If conduct of a
state officer taken pursuant to an unconstitutional state statute is deemed
to be unauthorized and may be challenged in federal court, conduct undertaken without any authority whatever is also not entitled to Eleventh
Amendment immunity'').
14
While Land v. Dollar is a case dealing with the sovereign immunity
of the Federal Government, it is pertinent to the Eleventh Amendment,
which after all for present purposes is no more than an embodiment of sovereign immunity principles.
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The majority's position that the Eleventh Amendment does
not pennit federal courts to enjoin conduct that the sovereign
State itself seeks to prohibit thus is inconsistent with both
the doctrine of sovereign immunity and the underlying respect for the integrity of State policy which the Eleventh
Amendment protects. The issuance of injunctive relief
which enforces state laws and policies, if anything, enhances
federal courts' respect for the sovereign prerogatives of the
States. 86 The majority's approach, which requires federal
courts to ignore questions of state law and to rest their decisions on federal bases, will create more rather than less friction between the States and the federal judiciary.
Moreover, the majority's rule has nothing to do with the
basic reason the Eleventh Amendment was added to the Constitution. There is general agreement that the Amendment
was passed because the States ·were fearful that federal
courts would force them to pay their Revolutionary War
debts, leading to their financial ruin. 36 Entertaining a suit
for injunctive relief based on state law implicates none of the
concerns of the Framers. Since only injunctive relief is
sought there is no threat to the state treasury of the type
that concerned the Framers, see Milliken v. Bradley, 433
U. S. 267, 288-290 (1977); Etklman v. Jordan, 415 U. S.
651, 667-668 (1974); and if the State wishes to avoid the federal injunction, it can easily do so simply by changing its law.
• For example, in cases barring suits against individual officers as suits
against the state, the Court has also acknowledged the importance of statelaw authority for the challenged conduct of the officer. In such cases the
Court has frequently noted that the relief sought would be unauthorized by
state law and would therefore adversely affect the state itself. See, e. g.,
Hagood v. Southern, 117 U.S. 52, 68 (1886); Louisiana v. Jumel, 107
U. S. 711, 721 (1882). In contrast, in cases of official actions contrary to
state law, a federal court's remedy would not adversely affect any state
policy.
• See, e. g., Petty v. Tenneuee-Miasouri Bridge Comm'n, 359 U. S. 275,
276 n. 1 (1959); Miasouri v. Fiake, 290 U. S. 18, 27 (1933); Cohens v. Virginia, 6 Wheat. 264, 406-407 (1821).

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

27

The possibility of States left helpless in the face of disruptive
federal decrees which led to the passage of the Eleventh
Amendment simply is not presented by this case. Indeed,
the Framers no doubt would have preferred federal courts to
base their decisions on state law, which the State is then free
to reexamine, rather than forcing courts to decide cases on
federal grounds, leaving the litigation beyond state control.
In light of the preceding, it should come as no surprise that
there is absolutely no authority for the majority's position
that the rule of Y ourzg is inapplicable to violations of state
law. The only cases the majority cites, ante, at 14-15, for
the proposition that Yourzg is limited to the vindication of federallaw do not consider the question whether Yourzg permits
injunctive relief on the basis of state law-in each of the cases
the question was neither presented, briefed, argued nor decided. 37 · It is curious, to say the least, that the majority dis;
approves of reliance on cases in which the issue we face today
was decided sub silentio, see ante, at 27, yet it is willing to
rely on cases in which the issue was not decided at all. In
fact, not only is there no precedent for the majority's position, but, as I have demonstrated in Part II, supra, there is
an avalanche of precedent squarely to the contrary. 38
The majority cites Quem v. Jordan, 440 U. S. 332 (1979); Scheuer v.
Rhodes, 416 U. S. 232 (1974); Edelman v. Jordan, 415 U. S. 651 (1974);
Georgia R. & Banking Co. v. Redwine, 342 U. S. 299 (1952). In each of
these cases, the only question presented or decided was whether monetary
relief could be obtained against state officials on the basis of federal law,
except for Redwine, where the Court decided that a suit to enjoin collection
of a state tax on the basis of federal law was not barred by the Eleventh
Amendment. In none of these cases was any question concerning the
availability of injunctive relief under state law considered even in dicta.
• In addition to overruling the cases discussed in part II, supra, the majority's view that Young exists simply to ensure the supremacy of federal
law indicates that a number of our prior cases, which held that the Eleventh Amendment may bar an action for injunctive relief even where the
State has violated the Federal Constitution, see, e. g., Alabama v. Pugh,
438 U. S. 781 (1978) (per curiam), were incorrectly decided. The Court
can have no satisfactory explanation for Pugh, which held that even as to a
11
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That the doctrine of sovereign immunity does not protect
conduct which has been prohibited by the sovereign is clearly
demonstrated by the case on which petitioners chiefly rely,
Larson v. Domestic & Foreign Commerce Corp., 337 U.S.
682 (1949). The Larson opinion teaches that the actions of
state officials are not attributable to the state-are ultra
vires-in two different types of situations: (1) when the official is engaged in conduct that the sovereign has not authorized, and (2) when he has engaged in conduct that the sovereign has forbidden. A sovereign, like any other principal,
cannot authorize its agent to violate the law. When an agent
does so, his actions are considered ultra vires and he is liable
for his own conduct under the law of agency. Both types of
ultra vires conduct are clearly identified in Larson.
"There may be, of course, suits for specific relief
against officers of the sovereign which are not suits
against the sovereign. If the officer purports to act as
an individual and not as an official, a suit directed against
that action is not a suit against the sovereign. If the
War Assets Administrator had completed a sale of his
own personal home, he presumably could be enjoined
from later conveying it to a third person. On a similar
federal constitutional claim, a suit may not be brought directly against a
state even where it may be brought against its officials. On the majority's
view, there is no basis for distinguishing between the state and its officials-as to both there is a need to vindicate the supremacy of federal law
through the issuance of injunctive relief, and unless the officials are acting
completely outside of their authority, they must be treated as is the state.
However, Pugh can be explained simply by reference to Young's use of the
ultra vires doctrine with respect to unconstitutional conduct by state officers-such conduct is not conduct by the sovereign because it could not be
authorized by the sovereign, hence the officers are not entitled to the sovereign's immunity. A suit directly against the state cannot succeed because the ultra vires doctrine is unavailable without a state officer to which
it can be applied. Pugh makes it clear that Young rests not on a need to
vindicate federal law, but on the traditional distinction between the sovereign and its agents.
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theory, where the officer's powers are limited by statute,
his actions beyond those limitations are considered individual and not sovereign actions. The officer is not doing the business which the sovereign has empowered him
to do or he is doir19 it in a way that the sovereign has
forbidden. His actions are ultra vires his authority and
therefore may be made the object of specific relief. It is
important to note that in such cases the relief can be
granted, without impleading the sovereign, only because
of the officer's lack of delegated power. A claim of error
in the exercise of that power is therefore not sufficient.
And, since the jurisdiction of the court to hear the case
may depend, as we have recently recognized, upon the
decision which it ultimately reaches on the merits, it is
necessary that the plaintiff set out in his complaint the
statutory limitation on which he relies." ld., at 689-690
(emphasis supplied).

Larson thus clearly indicates that the immunity determination depends upon the the merits of the plaintiff's claim. The
same approach is employed by Y our19-the plaintiff can overcome the state official's immunity only by succeeding on the
merits of its claim of unconstitutional conduct.
Following the two-track analysis of Larson, the cases considering the question whether the state official is entitled to
the sovereign's immunity can be grouped into two categories.
In cases like Larson, Malone v. Bowdoin, 369 U. S. 643
(1962), and Florida Dept. of State v. Treasure Salvors, Inc .,
458 U. S. 670 (1982), which usually involve the state functioning in its proprietary capacity, the ultra vires issue can be resolved solely by reference to the law of agency. Since there
is no specific limitation on the powers of the officers other
than the general limitations on their authority, the only question that need be asked is whether they have acted completely beyond their authority. But when the State has
placed specific limitations on the manner in which state officials may perform their duties, as it often does in regulatory

'
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or other administrative contexts as were considered in Scully
v. Bird and Johnson v. Lankford, the ultra vires inquiry also
involves the question whether the officials acted in a way that
state law forbids. No sovereign would authorize its officials
to violate its own law, and if the official does so, then Larson
indicates that his conduct is ultra vires and not protected by
sovereign immunity.
Larson confirms that the Court's disposition of this case in
1981-ordering the Court of Appeals to consider respondents' state law claims-was fully hannonious with established
sovereign immunity principles. The jurisdiction of the federal court was established by a federal claim; 39 the Court of
Appeals therefore had jurisdiction to resolve the case and to
grant injunctive relief on either federal or state grounds.
Respondents pleaded a specific statutory limitation on the
way in which petitioners were entitled to run Pennhurst.
The District Court and the Court of Appeals have both found
that petitioners operated Pennhurst in a way that the sovereign has forbidden. Specifically, both courts concluded that
petitioners placed residents in Pennhurst without any consideration at all of the limitations on institutional confinement that are found in state law, and that they failed to create community living programs that are mandated by state
law. In short, there can be no dispute that petitioners
• There can be no doubt that respondents' federal claims were sufficiently substantial to justify federal jurisdiction in this case. In another
case brought by a resident of Pennhurst, we held that the Due Process
Clause of the Fourteenth Amendment requires, at a minimum, that petitioners provide the residents with reasonable care and safety. See
Youngberg v. Romeo, 457 U. S. 307, 324 (1982). The uncontested findings
of the District Court in this case establish that Pennhurst was neither safe
nor providing reasonable care to its residents. Therefore, respondents'
federal claims not only were sufficiently substantial to support the exercise
of federal jurisdiction in this case, but would almost certainly have justified
the issuance of at least some injunctive relief had a state-law basis for the
relief been unavailable.

.-
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ran Pennhurst in a way that the sovereign had forbidden.
Under the second track of the Larson analysis, petitioners
were acting ultra vires because they were acting in a way
that the sovereign, by statute, had forbidden. 40
• In LaTBon, the Administrator of the War Assets Administration was in
possession of coal that the plaintiff claimed the Administrator was contractually obligated to deliver to it. Instead of seeking damages for breach of
contract in the Court of Claims, the plaintiff sought an injunction in the
district court. The Court held that the Administrator had acted properly
in refusing to deliver the coal and instead insisting that the plaintiff seek its
remedy in the Court of Claims.
"There was, it is true, an allegation that the Administrator was acting
'illegally,' and that the refusal to deliver was 'unauthorized.' But these
allegations were not based and did not purport to be based upon any lack of
delegated power. Nor could they be, since the Administrator was empowered by the sovereign to administer a general sales program encompassing
the negotiation of contracts, the shipment of goods and the receipt of payment. A normal concomitant of such powers, as a matter of general
agency law, is the power to refuse delivery when, in the agent's view, delivery is not called for under a contract and the power to sell goods which
the agent believes are still his principal's to sell." 337 U. S. at 691-62
(footnotes omitted).
Thus, the Administrator had acted properly. He was doing what any
agent would d()-holding on to property he believed was his principal's and
insisting that the claimant sue the principal if it wanted the property. He
was merely exercising the "normal" duties of a sales agent. Congress envisioned that he do exactly that; the remedy it had provided required the
claimant to sue for damages in the Court of Claims rather than obtaining
the property directly from the Administrator, and no one had questioned
the constitutional sufficiency of that alternate remedy. See McCord,
Fault Without Liability: Immunity of Federal Employees, 1966 U. Ill.
L. F. 849, 862-867. "Since the plaintiff had not made an affirmative allegation of any relevant statutory limitation upon the Administrator's powers, and had made no claim that the Administrator's action amounted to an
unconstitutional taking, the Court ruled that the suit must fail as an effort
to enjoin the United States.'' Malone v. Bowdoin, 369 U. S. 643, 647
(1962). Malone can be explained similarly. These cases hold that Congress had empowered the governmental official to make necessary decisions about whether to hold onto property the official believes is the government's, at least pending the aggrieved party's remedy in the Claims
Court under the Tucker Act, 28 U. S. C. §§ 1491-1507 (1976 ed. and

..
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Petitioners readily concede, both in their brief and at oral
argument, that the Eleventh Amendment does not bar a suit
against state officers who have acted ultra vires. The majority makes a similar concession, ante, at 10, n. 11. Yet
both ignore the fact that the cases, and most especially
Larson, set out a two-step analysis for ultra vires conduct conduct that is completely beyond the scope of the officer's
authority, or conduct that the sovereign has forbidden. In
fact, the majority goes so far as to quote the passage from
Larson indicating that a state official acts ultra vires when he
completely lacks power delegated from the state, ante, at 11,
n. 11. That quotation ignores sentences immediately preceding and following the quoted passage stating in terms that
where an official violates a statutory prohibition, he acts
ultra vires and is not protected by sovereign immunity.
This omission is understandable, since petitioners' conduct in
this case clearly falls into the category of conduct the sovereign has specifically forbidden by statute. Petitioners were
told by Pennsylvania how to run Pennhurst, and there is no
dispute that they disobeyed their instructions. Yet without
explanation, the Court repudiates the two-track analysis of
Larson and holds that sovereign immunity extends to conduct the sovereign has statutorily prohibited. 41 Thus, con, Supp. V 1981 and West Supp. 1983). See Byse, Proposed Refonns in Federal "Nonstatutory" Judicial Review: Sovereign Immwiity, lndispensible
Parties, Mandamus, 75 Harv. L. Rev. 1479, 1490-1491 (1962); Jaffe, The
Right to Judicial Review I, 71 Harv. L. Rev. 401, 436-437 (1958). Thus,
where the official acts as the sovereign intends, he is entitled to the sovereign's immunity under the principles discussed above. Where that is not
the case, Larson permits injunctive relief. In this case, respondents did
plead a specific limitation on petitioners' powers, and the holding of the
Court of Appeals on the merits of respondents' state law claims indicates
that petitioners were not exercising the ''normal" duties that the sovereign
had envisioned for them, unlike the Administrator in Larson. Instead,
petitioners were running Pennhurst "in a way which the sovereign has forbidden." 337 U. S., at 689.
•• The majority also repudiates JUSTICE WHITE's recent statement in
TreaBUre Salvors: "where the officer's actions are limited by statute, ac-
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trary to the Court's assertion, Larson is in conflict with the
result reached today. 42
In sum, a century and a half of this Court's Eleventh
Amendment jurisprudence has established the following. A
suit alleging that the official had acted within his authority
but in a manner contrary to state statutes was not barred because the Eleventh Amendment prohibits suits against
States; it does not bar suits against state officials for actions
not permitted by the State under its own law. The sovereign could not and would not authorize its officers to violate
its own law; hence an action against a state officer seeking
redress for conduct not permitted by state law is a suit
against the officer, not the sovereign. Ex parte Young concluded in as explicit a fashion as possible that unconstitutional action by state officials is not action by the State even
if it purports to be authorized by state law, because the federal Constitution strikes down the state law shield. In the
tort cases, if the plaintiff proves his case, there is by definition no state-law defense to shield the defendant. Similarly,
when the state officer violates a state statute, the sovereign
has by definition erected no shield against liability. These
precedents make clear that there is no foundation for the contention that the majority embraces-that Ex parte Young authorizes injunctive relief against state officials only on the
tions beyond those limitations are to be considered individual and not sovereign actions." 458 U. S., at 714. Four Members of today's majority
subscribed to that statement only two Terms ago.
41
Indeed, the majority senses as much, by admitting that it cannot reconcile the ultra vires doctrine endorsed by Larson with its approach. See
ante, at 22-23, n. 24. The majority is also incorrect in suggesting that
Larson overruled most if not all of the cases contrary to its position. In
fact, Larson cited most of those cases with approval, including Clemson,
Tindal v. Wesley, Poindexter v. Greenlww and Land v. Dollar; the Larson
opinion stated that it was overruling only a single case, Goltra v. Weeks,
271 U. S. 536 (1926). See 337 U. S., at 698-702. Larson simply did not
wreak the kind of havoc on this Court's precedents that the majority does
today.
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basis of federal law. To the contrary, Young is as clear as a
bell: the Eleventh Amendment does not apply where there is
no state-law shield. That simple principle should control this
case.
IV
The majority's decision in this case is especially unwise m
that it overrules a long line of cases in order to reach a result
that is at odds with the usual practices of this Court. In one
of the most respected opinions ever written by a Member of
this Court, Justice Brandeis wrote:
"The Court [has] developed, for its own governance in
the cases confessedly within its jurisdiction, a series of
rules under which it has avoided passing upon a large
part of all the constitutional questions pressed upon it for
decision. They are:
The Court will not pass upon a constitutional question
although properly presented by the record, if there is
also present some other ground upon which the case may
be disposed of. This rule has found most varied application. Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the
other a question of statutory construction or general law,
the Court will decide only the latter. Siler v. Louisville
& Nashville R. Co., 213 U. S. 175, 191." Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 346-347
(1936) (Brandeis, J., concurring).
The Siler case, cited with approval by Justice Brandeis in
Ashwander, employed a remarkably similar approach to that
used by the Court of Appeals in this case. A privately
owned railroad corporation brought suit against the members
of the railroad commission of Kentucky to enjoin the enforcement of a rate schedule promulgated by the commission.
The federal circuit court found that the schedule violated the
plaintiff's federal constitutional rights and granted relief.
This Court affirmed, but it refused to decide the constitu-

'
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tional question because injunctive relief against the state officials was adequately supported by state law. The Court
held that the plaintiff's claim that the schedule violated the
Federal Constitution was sufficient to justify the assertion of
federal jurisdiction over the case, but then declined to reach
the federal question, deciding the case on the basis of state
law instead:
"Where a case in this court can be decided without reference to questions arising under the Federal Constitution, that course is usually pursued and is not departed
from without important reasons. In this case we think
it much better to decide it with regard to the question of
a local nature, involving the construction of the state
statute and the authority therein given to the commission to make the order in question, rather than to unnecessarily decide the various constitutional questions appearing in the record." Siler v. Louisville & Nashville
R. Co., 213 U. S. 175, 193 (1909). 43
The Siler principle has been applied on numerous occasions; when a suit against state officials has presented both
federal constitutional questions and issues of state law, the
Court has upheld injunctive relief on state law grounds.
See, e. g., Lee v. Bickell, 292 U. S. 415, 425 (1934); Glenn v.
Field Packing Co., 290 U. S. 177, 178 (1933); Davis v. Wallace, 257 U. S. 478, 482-485 (1922); Louisville & Nashville R.
Co. v. Greene, 244 U. S. 522, 527 (1917); Greene v. Louisville
& Interurban R. Co., 244 U. S. 499, 508, 512-514 (1917)."
• In Siler the Court decided the case on state-law grounds, even though
it acknowledged that "[i]n this case we are without the benefit of a construction of the statute by the highest state court of Kentucky, and we
must proceed in the absence of state adjudication upon the subject." !d.,
at 194.
.. Justice Peckham's opinion in Siler rested on a long line of cases, dating
back to Chief Justice Marshall's decision in Oabcmt v. Bank of the United
States, 9 Wheat. 738, 822 (1824), holding that a federal court has jurisdiction over all the issues-state as well as federal-presented by a case that

•
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In Hagans v. Lavine, 415 U. S. 528 (1974), the Court
quoted from the Siler opinion and noted that the "Court has
characteristically dealt first with possibly dispositive state
law claims pendent to federal constitutional claims." I d., at
546. It added:
"Numerous decisions of this Court have stated the
general proposition endorsed in Siler-that a federal
court properly vested with jurisdiction may pass on the
state or local law question without deciding the federal
constitutional issues-and have then proceeded to disproperly falls within its jurisdiction. Nor was Siler breaking new ground
in avoiding a federal constitutional question by deciding on state law
grounds. In Santa Clara County v. Southern Pacific R. Co., 118 U. S.
394 (1886), the Court noted the importance of the federal constitutional
questions. Even though these had been treated as dispositive by the
lower court, and though they were the "main-almost the only-questions
discussed by counsel," id., at 395, the Court stated, "These questions belong to a class which this court should not decide, unless their determination is essential to the disposal of the case in which they arise." I d., at
410. It then detennined that the challenged tax assessments were not authorized by state law and affirmed the judgment solely on that ground. In
addition, the Court has routinely applied the Siler rule in cases upholding
injunctive relief on the basis of state law against municipal officials, see,
e. g., HillBIKrrou!Jh v. Cromwell, 326 U. S. 620, 629 (1946); Cincinnati v.
Vuter, 281 U. S. 439, 448-449 (1930); Ri8ty v. Chicago, Rock Island & Pacific R. Co., 270 U. S. 378 (1926); Bohler v. Callaway, 267 U. S. 479, 489
(1925); Lincoln Gas & Electric Light Co. v. City of Lincoln, 250 U. S. 256,
268-269 (1919); and in cases in which the plaintiffs were not held to be entitled to the relief they sought, see Schmidt v. Oakland Unified Sclwol
Di8t., 457 U. S. 594 (1982) (per curiam); Railroad Comm'n of California v.
Pacific Gas & Electric Co., 302 U. S. 388, 391 (1938); United Gas Co. v.
Railroad Commi8sion of Kentucky, 278 U.S. 300, 307 (1929); Waggoner
Estate v. Wichita County, 273 U. S. 113, 116 (1927); Chicago Great Western R . Co. v. Kendall, 266 U. S. 94, 97-98 (1924); Ohio Tax Cases, 232
U. S. 576, 586-587 (1914); Loui8ville & Nashville R. Co. v. Garrett, 231
U. S. 298, 303-304 (1913). Numerous other cases decided by this Court
have cited Siler as an accurate statement of the law regarding pendent jurisdiction. See, e. g., Aldinger v. Howard, 427 U.S. 1, 7 (1976); Florida
Lime Growers v. Jacobsen, 362 U. S. 73, 81, n. 7 (1960); Hurn v. Oursler,
289 u. s. 238, 243-245 (1933).

..
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pose of the case solely on the nonfederal ground. See,
e. g., HillsbCJrO'IA1Jh v. Cromwell, 326 U. S. 620, 629--630
(1946); Waggoner Estate v. Wichita County, 273 U. S.
113, 116-119 (1927); Chicago G. W. R. Co. v. Kendall,
266 U. S. 94 (1924); United Gas Co. v. Railroad
Comm'n, 278 U. S. 300, 308 (1929); Risty v. Chicago,
R.I. & P.R. Co., 270 U. S. 378,387 (1926). These and
other cases illustrate in practice the wisdom of the federal policy of avoiding constitutional adjudication where
not absolutely essential to disposition of a case." 415
U. S., at 547, n. 12.
In fact, in this very case we applied the Siler rule by remanding the case to the Court of Appeals with explicit instructions
to consider whether respondents were entitled to relief under
state law.
Not only does the Siler rule have an impressive historical
pedigree, but it is also strongly supported by the interest in
avoiding duplicative litigation and the unnecessary decision
of federal constitutional questions.
"The policy's ultimate foundations . . . lie in all that
goes to make up the unique place and character, in our
scheme, of judicial review of governmental action for
constitutionality. They are found in the delicacy of that
function, particularly in view of possible consequences
for others stemming also from constitutional roots; the
comparative finality of those consequences; the consideration due to the judgment of other repositories of constitutional power concerning the scope of their authority;
the necessity, if government is to function constitutionally, for each to keep within its power, including the
courts; the inherent limitations of the judicial process,
arising especially from its largely negative character and
limited resources of enforcement; withal in the paramount importance of constitutional adjudication in our
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system." Rescue Army v. Municipal Court, 331 U. S.
549, 571 (1947). 46

In addition, application of the Siler rule enhances the decisionmaking autonomy of the States. Siler directs the federal
court to turn first to state law, which the State is free to modify or repeal. 41 By leaving the policy determinations underlying injunctive relief in the hands of the State, the Court of
Appeals' approach gives appropriate deference to established
state policies.
In contrast, the rule the majority creates today serves
none of the interests of the State. The majority prevents
federal courts from implementing State policies through equitable enforcement of State law. Instead, federal courts
are required to resolve cases on federal grourids that no State
authority can undo. Leaving violations of state law unredressed and ensuring that the decisions of federal courts may
never be reexamined by the States hardly comports with the
respect for States as sovereign entities commanded by the
Eleventh Amendment.

v

One basic fact underlies this case: far from immunizing petitioners' conduct, the State of Pennsylvania prohibited it.
Respondents do not complain about the conduct of the State
of Pennsylvania-it is Pennsylvania's commands which they
seek to enforce. Respondents seek only to have Pennhurst
run the way Pennsylvania envisioned that it be run. Until
today, the Court understood that the Eleventh Amendment
41

Cf. H. L. v. Matheson, 450 U. S. 398, 407 (1981) (citing Justice Brandeis' opinion in Ashwander); Hutchinson v. Proxmire, 443 U.S. 111, 122
(1979) (citing the Court's opinion in Siler).
41
In some of the cases following Siler, this Court has required that the
decree include a provision expressly authorizing its reopening in the event
that a state court later decided the question of state law differently. See
Lee v. Bickell, 292 U. S. 415, 426 (1934); Wald Transfer & Storage Co. v.
Smyth, 290 U. S. 602 (1933); Glenn v. Field Packing Co., 290 U. S. 177,
17~179 (1933).
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does not shield the conduct of state officers which has been
sanctioned by their sovereign.
Throughout its history this Court has derived strength
from institutional self-discipline. Adherence to settled doctrine is presumptively the correct course. ' 7 Departures are,
of course, occasionally required by changes in the fabric of
our society.ca When a court, rather than a legislature, initi""I agree with what the Court stated only days ago, that 'the doctrine of

stare tUciai8, while perhaps never entirely persuasive on a constitutional
question, is a doctrine that demands respect in a society governed by the
rule of law.' City of Akron v. Akron Center for Reproductive Health,
Inc., - - U. S. - - , - - (1983). While the doctrine of stare decisiB does
not absolutely bind the Court to its prior opinions, a decent regard for the
orderly administration of justice requires that directly controlling cases
either be followed or candidly overruled.'' Solem v. Helm, - - U. S.
- , - (1983) (BURGER, C. J., dissenting) (footnote omitted).
This statement was joined by four members of today's majority. The
fifth was the author of the opinion of the Court in City of Akron.
• This is an especially odd context in which to repudiate settled law in
that if anything changes in our social fabric favor limitation rather than expansion of sovereign immunity. The concept that the sovereign can do no
wrong and that citizens should be remediless in the face of its abuses is
more a relic of medieval thought than anything else.
"Whether this immunity is an absolute survival of the monarchial privilege,
or is a manifestation merely of power, or rests on abstract logical grounds,
it undoubtedly runs counter to modem democratic notions of the moral
responsibility of the State. Accordingly, courts reflect a strong legislative
momentum in their tendency to extend the legal responsibility of Government and to confirm Maitland's belief, expressed nearly fifty years ago
that, 'it is a wholesome sight to see ''the Crown" sued and answering for its
torts.'" Great Northern Life Ins. Co. v. Read, 322 U. S. 47, 59 (1944)
(Frankfurter, J., dissenting) (citation omitted).
In the even older decision of Poinde:neT v. Greenlww, 114 U. S. 270
(1884), the Court, after observing that "the distinction between the government of a State and the State itself is important, and should be observed," id., at 290, wrote:
"This distinction is essential to the idea of constitutional government.
To deny it or blot it out obliterates the line of demarcation that separates
constitutional government from absolutism, free self-government based on
the sovereignty of the people from that despotism, whether of the one or

..
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ates such a departure, it has a special obligation to explain
and to justify the new course on which it has embarked. Today, however, the Court casts aside 1well settled respected
doctrine that plainly commands affirmance of the Court of
Appeals-the doctrine of the law of the case," the doctrine of
stare decisis (the Court repudiates at least 28 cases), 60 the
the many, which enables the agent of the State to declare and decree that
he is the State; to say 'L'Etat c'est moi.' Of what avail are written constitutions whose bills of right for the security of individual liberty are written, too often, with the blood of martyrs shed upon the battle-field and the
scafl'old, if their limitations and restraints upon power may be overpassed
with impunity by the very agencies created and appointed to guard, defend, and enforce them; and that, too, with the sacred authority oflaw, not
only compelling obedience, but entitled to respect? And how else can
these principles of individual liberty and right be maintained, if, when violated, the judicial tribunals are forbidden to visit penalties upon individual
offenders, who are the instruments of wrong, whenver they interpose the
shield of the State? The doctrine is not to be tolerated. The whole frame
and scheme of the political institutions of this country, State and Federal,
protest against it. Their continued existence is not compatible with it. It
is the doctrine of absolutism, pure, simple, and naked .... " /d., at 291.
See also Chisholm v. Geqrgia, 2 Dall. 419, 469-479 (1793) (opinion of Jay,

c. J.).

•The heart oftoday's holding is that this Court had no power to act as it
did in 1981 when it ordered the Court of Appeals to consider and decide the
state law issues in this very case.
10
In the following cases the Court held injunctive relief may issue against
state officers on the basis of state law after explicitly rejecting their Eleventh Amendment defense: Rolston v. Missouri Fund Commissioners, 120
U. S. 391 (1887); South Carolina v. Wesley, 155 U. S. 542 (1895); Tindal v.
Wesley, 167 U. S. 204 (1897); Scully v. Bird, 209 U. S. 481 (1908); Hopkins
v. Clemson College, 221 U. S. 636 (1911); Atchison &c. R. Co. v. O'Connor, 223 U. S. 280 (1912); Johnson v. Lankford, 245 U. S. 541 (1918); Martin v. Lankford, 245 U. S. 547 (1918); (}rune v. Loui8ville & Interurban
R. Co., 244 U. S. 499 (1917); Loui8ville & Nashville R. Co. v. Greene, 244
U. S. 522 (1917); Illinois Central R. Co. v. Greene, 244 U. S. 555 (1917).
Since petitioners' position applies also to federal sovereign immunity (indeed the principal case on which they rely, Larson, is a federal sovereign
immunity case), the following additional cases which refused to apply sovereign immunity to suits against federal officers acting within the scope of
their authority because the plaintiff had alleged that the officers had en-
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doctrine of sovereign immunity, 51 the doctrine of pendant jurisdiction, 62 and the doctrine of judicial restraint. No sound
reason justifies the further prolongation of this litigation or
this Court's voyage into the sea of undisciplined lawmaking.
As I said at the outset, this case has illuminated the character of an institution.
I respectfully dissent.

)

gaged in unlawful conduct are rej~ hittle v. Barreme, 2 Cranch 169
(1804); Wise v. Withera, 3 Cranch 331 (1806); Mitchell v. Harrrwny, 13
How. 115 (1851); Bates v. Clark, 95 U. S. 204 (1877); Belk114p v. Schild,
161 U. S. 10 (1896); Sloan Shipyards v. U.S. Fleet Corp., 258 U. S. 549
(1922); Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197 (1922); Philadelphia
Co. v. Stim~~on, 223 U.S. 605 (1912); Land v. Dollar, 330 U. S. 731, 738
(1947). Larson itself cites most of these cases with approval, and disapproves of none of them. All are overruled today. In fact, today the
Court repudiates the two-track analysis of Larson, since in Larson the
Court stated that conduct which has been specifically prohibited by statute
is not protected by sovereign immunity even if it is performed within the
scope of the official's duties, yet today the Court holds that even if an officer violates a statute, his conduct is protected by sovereign immunity.
The Court also overrules the cases cited in n. 5;@, infra. If some of these
cases have been rarely cited, see ante, at 23-24, n. 26, this is because
until today the law was thought to be well-settled on this point.
1
' From the fifteenth century English common law to Larson and beyond,
courts have never held that prohibited conduct can be shielded by sovereign immunity. That rule makes good sense-since a principal cannot authorize unlawful conduct, such conduct is of necessity ultra vires. There is
no reason to abandon such a well settled and sensible rule.
11
The majority also overrules Siler v. Louisville & Nashville R. Co., 213
U. S. 175 (1909), and its progeny, including Louisville & Nashville R. Co.
v. Garrett, 231 U. S. 298 (1913); Davis v. Wallace, 257 U. S. 478 (1922);
Chicago Great Western R. Co. v. Kendall, 266 U. S. 94 (1924); United Gas
Co. v. Railroad Commission, 278 U. S. 300 (1919); Glenn v. Field Packing
Co., 290 U. S. 177 (1933); Lee v. Bickell, 292 U. S. 415 (1934); Railroad
Commission of California v. Pacific Gas & Electric Co., 302 U. S. 388
(1938).
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SUPREME COURT OF THE UNITED STATES
No. 81-2101

PENNHURST STATE SCHOOL AND HOSPITAL
ET AL., PETITIONERS v. TERRI LEE
HALDERMAN ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT
[January-, 1984]

JUSTICE STEVENS, with whom JUSTICE BRENNAN, JusTICE MARSHALL, and JUSTICE BLACKMUN join, dissenting.
This case has illuminated the character of an institution.
The record demonstrates that the Pennhurst State School
and Hospital has been operated in violation of state law. In
1977, after three years of litigation, the District Court entered detailed findings of fact that abundantly support that
conclusion. In 1981, after four more years of litigation, this
Court ordered the United States Court of Appeals for the
Third Circuit to decide whether the law of Pennsylvania provides an independent and adequate ground which can support
the District Court's remedial order. The Court of Appeals,
sitting en bane, unanimously concluded that it did. This
Court does not disagree with that conclusion. Rather, it reverses the Court of Appeals because it did precisely what this
Court ordered it to do; the only error committed by the Court
of Appeals was its faithful obedience to this Court's
command.
This remarkable result is the product of an equally remarkable misapplication of the ancient doctrine of. sovereign immunity. In a completely unprecedented holding, today the
Court concludes that Pennsylvania's sovereign immunity prevents a federal court from enjoining the conduct that Pennsylvania itself has prohibited. No rational view of the sover-
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eign immunity of the States supports this result. To the
contrary, the question whether a federal court may award injunctive relief on the basis of state law has been answered affirmatively by this Court many times in the past. Yet the
Court repudiates at least 28 cases, spanning well over a century of this Court's jurisprudence, proclaiming instead that
federal courts have no power to enforce the will of the States
by enjoining conduct because it violates state law. This new
pronouncement will require the federal courts to decide federal constitutional questions despite the availability of statelaw grounds for decision, a result inimical to sound principles
of judicial restraint. Nothing in the Eleventh Amendment,
the conception of state sovereignty it embodies, or the history of this institution, requires or justifies such a perverse
result.
I

The conduct of petitioners that the Court attributes to the
State of Pennsylvania in order t.o find it protected by the
Eleventh Amendment is described in detail in the District
Court's findings. As noted in our prior opinion, 451 U. S. 1
(1981), and by the majority today, ante, at 2, those findings
were undisputed: "Conditions at Pennhurst are not only dangerous, with the residents often physically abused or
drugged by staff members, but also inadequate for the
'habilitation' of the retarded. The court found that the physical, intellectual, and emotional skills of some residents have
deteriorated at Pennhurst." 451 U. S., at 7 (footnote omitted). The court concluded that Pennhurst was actually hazardous to its residents. 1 Organized programs of training or
1
Infectious diseases were common and minimally adequate health care
was unavailable. Residents of Pennhurst were inadequately supervised,
and as a consequence were often injured by other residents or as a result of
self-abuse. Assaults on residents by staff members, including sexual assaults, were frequent. Physical restraints were employed in lieu of adequate staffing, often causing injury to residents, and on one occasion leading to a death. Dangerous psychotropic drugs were indiscriminately used
for purposes of behavior control and staff convenience. Staff supervision
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education were inadequate or entirely unavailable, and programs of treatment or training were not developed for residents. When they visited Pennhurst, shocked parents of
residents would find their children bruised, drugged and unattended. These conditions often led to a deterioration in
the condition of the residents after being placed in
Pennhurst. Terri Lee Halderman, for example, was learning to talk when she entered Pennhurst; after residing there
she lost her verbal skills. At every stage of this litigation,
petitioners have conceded that Pennhurst fails to provide
even minimally adequate habilitation for its residents. See
612 F. 2d 84, 92-94 (3d Cir. 1979) (en bane); 446 F. Supp.
1295, 1304 (E. D. Pa. 1977).
The District Court held that these conditions violated each
resident's rights under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment, § 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended by 92 Stat. 2987,
29 U. S., C. § 794 (1976 ed., Supp. V), and the Pennsylvania
Mental Health and Mental Retardation Act of 1966, Pa. Stat.
Ann. tit. 50, §§ 4101-4704 (Purdon 1969 and Supp. 1982)
("MH/MR Act"). The en bane Court of Appeals for the
Third Circuit affirmed most of the District Court's judgment,
but it grounded its decision solely on the "bill of rights" provision in the Developmentally Disabled Assistance and Bill of
Rights Act, 42 U. S. C. § 6010 (1976 ed. and Supp. V). The
court did not consider the constitutional issues or § 504 of the
Rehabilitation Act. While it affirmed the District Court's
holding that the MH/MR Act provides a right to adequate
habilitation, the court did not decide whether that state right
justified all of the relief granted by the District Court.
Petitioners sought review by this Court, asserting that the
Court of Appeals had erred in its construction of both federal
during meals was minimal, and residents often stole food from each otherleaving some without enough to eat. The unsafe conditions led to aggressive behavior on the part of residents which was punished by solitary confinement. There was often urine and excrement on the walls.
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and state statutes. This Court granted certiorari and reversed, 451 U. S. 1 (1981), holding that 42 U. S. C. § 6010
created no substantive rights. We did not accept respondents' state-law contention, because there was a possibility
that the Court of Appeals' analysis of the state statute had
been influenced by its erroneous reading of federal law.
Concluding that it was "unclear whether state law provides
an independent and adequate ground which can support the
court's remedial order," 451 U. S., at 31, we "remand[ed] the
state-law issue for reconsideration in light of our decision
here." Ibid. In a footnote we declined to consider the effect of the Pennsylvania Supreme Court's then recent decision, In re Schmidt, 494 Pa. 86, 429 A. 2d 631 (1981), on the
state-law issues in the case, expressly stating that on remand
the Court of Appeals could "consider the state law issues in
light of the Pennsylvania Supreme Court's recent decision."
451 U. S., at 31, n. 24.
On remand, 673 F. 2d 647 (3d Cir. 1982) (en bane), the
Court of Appeals, noting that this Court had remanded for
reconsideration of the state-law issue, examined the impact
of Schmidt. 2 According to the Court of Appeals, which was
unanimous on this point, the State Supreme Court had "spoken definitively" on the duties of the State under the MH/MR
Act, holding that the State was required to provide care to
the mentally retarded in the "least restrictive environment."
I d., at 651. Since the MH/MR Act fully justified the relief
issued in the Court of Appeals' prior judgment, the .court reinstated its prior judgment on the basis of petitioner's violation of state law. 3
In the questions raised in their petition for certiorari, petitioners do not
ask this Court to reexamine the Court of Appeals' conclusion that respondents are clearly entitled to relief under state law. Nor would it be appropriate for this Court to reexamine the unanimous conclusion of the en bane
Court of Appeals on a question of state law. See, e. g., Bishop v. Wood,
2

426

u. s. 341, 345-346 (1976).

The court therefore found it unnecessary to decide if respondents were
also entitled to relief under the federal statutory and constitutional provisions which had been raised in the District Court.
8

.-
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Thus, the District Court found that petitioners have been
operating the Pennhurst facility in a way that is forbidden by
state law, by federal statute and by the Federal Constitution.
The en bane Court of Appeals for the Third Circuit unanimously concluded that state law provided a clear and adequate basis for upholding the District Court and that it was
not necessary to address the federal questions decided by
that court. That action conformed precisely to the directive
issued by this Court when the case was here before. Petitioners urge this Court to make an unprecedented about-face,
and to hold that the Eleventh Amendment prohibited the
Court of Appeals from doing what this Court ordered it to do
when we instructed it to decide whether respondents were
entitled to relief under state law. Of course, if petitioners
are correct, then error was committed not by the Court of
Appeals, which after all merely obeyed the instruction of this.
Court, but rather by this Court in 1981 when we ordered the
Court of Appeals to consider the state-law issues in the case.
Petitioners' position is utterly without support. The Eleventh Amendment and the doctrine of sovereign immunity it
embodies have never been interpreted to deprive a court of
jurisdiction to grant relief against government officials who
are engaged in conduct that is forbidden by their sovereign.
On the contrary, this Court has repeatedly and consistently
exercised the power to enjoin state officials from violating
state law. 4
II
The majority proceeds as if this Court has not had previous
occasion to consider Eleventh Amendment argument made
by petitioners, and contends that Ex parte Young, 209 U. S.
123 (1908) has no application to a suit seeking injunctive relief
on the basis of state law. That is simply not the case. The
Court rejected the argument that the Eleventh Amendment
• Although the Court struggles mightily to distinguish some of the cases
that foreclose its holding today, see ante, at 15-25, this vain effort merely
brings into stark relief the total absence of any affirmative support for its
holding.
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precludes injunctive relief on the basis of state law twice only
two Tenns ago. In Florida Dept. of State v. Treasure
Salvors, Inc., 458 U. S. 670 (1982), four Justices concluded
that a suit for possession of property in the hands of state officials was not barred by the Eleventh Amendment inasmuch
as the State did not have even a colorable claim to the property under state law. See id., at 696-697 (opinion of STEVENS, J., joined by BURGER, C. J., MARSHALL, and BLACKMUN, JJ.). Four additional Justices accepted the proposition
that if the state officers' conduct had been in violation of a
state statute, the Eleventh Amendment would not bar the
action. Id., at 714 (WHITE, J., concurring in the judgment
in part and dissenting in part, joined by POWELL, REHNQUIST, and O'CONNOR, JJ.). 5
And in just one short paragraph in Cory v. White, 457 U. S. 85 (1982), the Court thrice
restated the settled rule that the Eleventh Amendment does
not bar suits against state officers when they are "alleged to
be acting against federal or state law." 6 These are only the
two most recent in an extraordinarily long line of cases.
"Larson established that where the officer's actions are limited by statute, actions beyond those limitations are to be considered individual and
not sovereign actions." Ibid.
6
"Neither did Edelman deal with a suit naming a state officer as defendant, but not alleging a violation of either federal or state law. Thus, there
was no occasion in the opinion to cite or discuss the unanimous opinion in
Worcester that the Eleventh Amendment bars suits against state officers
'lfnless they are alleged to be acting contrary to federal law or against the
authority of state law. Edelman did not hold that suits against state officers who are not alleged to be acting against federal or state law are
permissible under the Eleventh Amendment if only prospective relief is
sought." 457 U. S., at 91 (emphasis supplied).
See also Worcester County Co. v. Riley, 302 U. S. 292, 297 (1937) (citations omitted) ("[G]enerally suits to restrain action of state officials can,
consistently with the constitutional prohibition, be prosecuted only when
the action sought to be restrained is without the authority of state law or
contravenes the statutes or Constitution of the United States. The Eleventh Amendment, which denies to the citizen the right to resort to a federal court to compel or restrain state action, does not preclude suit against
5
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By 1908, it was firmly established that conduct of state officials under color of office that is tortious as a matter of state
law is not protected by the Eleventh Amendment. See Reagan v. Farmers' Loan & Trust, 154 U. S. 362, 390-391
(1894); Poindexter v. Greenhow, 114 U. S. 270, 287 (1885);
Cunningham v. Macon & Brunswick R. Co., 109 U. S. 446,
452 (1883). 7 Cf. Belknap v. Schild, 161 U. S. 10, 18 (1896)
(same rule adopted for sovereign immunity of the United
States); Stanley v. Schwalby, 147 U. S. 508, 518-519 (1893)
(same). 8 In Hopkins v. Clemson Agricultural College, 221
a wrongdoer merely because he asserts that his acts are within an official
authority which the state does not confer."). In Worcester the Court held
a suit barred by the Eleventh Amendment only after stating: "Hence, it
cannot be said that the threatened action of respondents involves any
breach of state law or of the laws or Constitution of the United States."
Id., at 299. •
7
The Court explained that the state officer sued in tort "is not sued as,
or because he is, the officer of the government, but as an individual, and
the court is not ousted of jurisdiction because he asserts jurisdiction as
such officer. To make out his defense he must show that his authority was
sufficient in law to protect him." Cunningham, 109 U. S., at 452, quoted
in Poindexter, 114 U. S., at 287. Today's majority notes that these cases
involve nondiscretionary duties of governmental officers, ante, at 18-19,
but overlooks the reason for this characterization-{)fficers have no discretion to commit a tort. The same is true of the Court's treatment of the
federal sovereign immunity cases I discuss below.
8
See also Butz v. Economou, 438 U.S. 478, 489-490 (1978) (officers of
the United States are liable for their torts unless the torts are authorized
by federal law); Philadelphia Co. v. Stimson, 223 U. S. 605, 619-620 (1912)
(officers of the United States may be enjoined where they wrongfully interfere with property rights). Justice Holmes had occasion to state that sovereign immunity does not generally extend to the acts of an officer of the
sovereign. "In general the United States cannot be sued for a tort, but its
immunity does not extend to those that acted in its name." Sloan Shipyards v. U.S. Fleet Corp., 258 U. S. 549, 568 (1922). He characterized
petitioner's argument in that case-that sovereign immunity should extend
to the unlawful acts of agents of the United States acting within the scope
of their authority-as "a very dangerous departure from one of the first
principles of our system of law. The sovereign properly so called is superior to suit for reasons that often have been explained. But the general
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U. S. 636 (1911), the Court explained the relationship of
these cases to the doctrine of sovereign immunity.
"[l]mmunity from suit is a high attribute of sovereignty-a prerogative of the State itself-which cannot
be availed of by public agents when sued for their own
torts. The Eleventh Amendment was not intended to
afford them freedom from liability in any case where,
under color of their office, they have injured one of the
State's citizens. To grant them such immunity would be
to create a privileged class free from liability for wrongs
inflicted or injuries threatened . . . . Besides, neither a
State nor an individual can confer upon an agent authority to commit a tort so as to excuse the perpetrator. In
such cases the law of agency has no application-the
wrongdoer is treated as a principal and individually liable for the damages inflicted and subject to injunction
against the commission of acts causing irreparable injury." !d., at 642-643. 9
rule is that any person within· the jurisdiction is always amenable to the
law. . . . An instrumentality of government he might be and for the
greatest ends, but the agent, because he is agent, does not cease to be
answerable for his acts." Id., at 566-567. See also Brady v. Roosevelt
S.S. Co., 317 U.S. 575 (1943) (following Sloan).
9
The Court also stated,
"Corporate agents or individual officers of the State stand in no better
position than officers of the General Government, and as to them it has
often been held that: 'The exemption of the United States from judicial
process does not protect their officers and agents, civil or military, in time
of peace, from being personally liable to an action of tort by a private person, whose rights of property they have wrongfully invaded, or injured,
even by authority of the United States.' Belknap v. Shild, 161 U. S. 10,
18.'' 221 U. S., at 645 (emphasis supplied). The language I have quoted
in the text makes it clear that the Court is incorrect to suggest ante, at
18-19, n. 19, that Clemson dealt only with unconstitutional conduct and
not with conduct in violation of state tort law. See also Old Colony Trust
Co. v. Seattle, 271 U. S. 426, 431 (1926) (reaffirming the rationale of
Clemson in an action against city and county officials).
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The principles that were decisive in these cases are not
confined to actions under state tort law. They also apply to
claims that state officers have violated state statutes. In
Johnson v. Lankford, 245 U. S. 541 (1918), the Court reversed the dismissal of an action against the bank commissioner of Oklahoma and his surety to recover damages for the
loss of plaintiff's bank deposit, allegedly caused by the commissioner's failure to safeguard the business and assets of the
bank in negligent or willful disregard of his duties under applicable state statutes. The Court explained that the action
was not one against the State.
"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him with
it and makes the redress sought against him a claim
against the State and therefore prohibited by the Eleventh Amendment. Surely an officer of a State may be
delinquent without involving the State in delinquency,
indeed, may injure the State by delinquency as well as
some resident of the State, and be amenable to both."
ld., at 545.
Similarly, in Rolston v. Missouri Fund Commissioners,
120 U. S. 390 (1887), the Court rejected the argument that a
suit to enjoin a state officer to comply with state law violated
the Eleventh Amendment. The Court wrote, "Here the suit
is to get a state officer to do what a statute requires of him.
The litigation is with the officer, not the state." I d., at 411. 10
10
In Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362 (1894) , the
Court held that the Eleventh Amendment does not bar a suit alleging that
a state officer has wrongfully administered a state statute. The Court
awarded injunctive relief against state officers on the basis of both state
and federal law. In Atchison &c. R . Co. v. O'Connor, 223 U. S. 280
(1912), the Court held that a suit against state officers seeking recovery of
taxes paid under duress was not against the State since a state statute required the recovery of wrongfully paid taxes. See id., at 287. In
Lankford v. Platte Iron Works Co., 235 U. S. 461 (1915), the Court as-
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Significantly, this rule was expressly reaffirmed in a case
decided by this Court in the same Term as Ex parte Young
and published in the same volume of the United States Resumed that the Eleventh Amendment would not bar a suit "to·compel submission by the officers of the State to the laws of the State, accomplishing
at once the policy of the law and its specific purpose," id., at 471, but rejected the appellees' construction of the state statute. See also Parish
v. State Banking Board, 235 U. S. 498 (1915); American Water Co. v.
Lankford, 235 U. S. 496 (1915). In Martin v. Lankford, 245 U. S. 547
(1918), the Court stated that the case was not barred by the Eleventh
Amendment since the claim "is based, as we have seen, not in exertion
of the state law but in violation of it. The reasoning of [Johnson v.
Lankford] is therefore applicable and the conclusion must be the same, that
is, the action is not one against the State, and the District Court erred in
dismissing it for want of jurisdiction on that ground." I d., at 551. While
it is true, as the Court points out ante, at 18, n. 19, that the Martin Court
went on to hold that there was no federal diversity jurisdiction over the
case, it cannot be denied that the majority today repudiates the reasoning
of Martin. As for the Court's treatment of Johnson v. Lankford and
O'Connor, ante, at 18-19, n. 19, it is true that Johnson sought only damages, but the holding of that case, that the action was not barred by the
Constitution since it alleged conduct in violation of state law, is utterly at
odds with the Court's decision today. Surely the Court cannot mean to
rely on a distinction between damages and injunctive relief, for it states:
"A federal court's grant of relief against state officers on the basis of state
law, whether prospective or retroactive, does not vindicate the supreme
authority of federal law. . . . We conclude that Young and Edelman are
inapplicable in a suit gainst state officials on the basis of state law." Ante,
at 15. Awarding damages for a violation of state law by state officers acting within their authority is inconsistent with the majority's position that
only a need to vindicate federal law justifies the lifting of the Eleventh
Amendment bar. If an order to pay damages for wrongful conduct against
a state officer is not against the State for purposes of the Eleventh Amendment, an additional order in the form of an injunction telling the officer not
to do it again is no more against the State. It cannot be doubted that today's decision overrules Johnson. Finally, as for O'Connor, while it involved an allegation of unconstitutional action, that allegation was insufficient to lift the bar of the Eleventh Amendment because the complaint
sought retroactive relief. It was the fact that relief was authorized by
state law that defeated the Eleventh Amendment claim in O'Connor. See
223 U. S., at 287.

.-
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ports. The appellant in Scully v. Bird, 209 U. S. 481 (1908),
brought a diversity suit seeking injunctive relief against the
dairy and food commissioner of the State of Michigan, on the
ground that "under cover of his office" he had maliciously engaged in a course of conduct designed to ruin plaintiff's business in the State. The circuit court dismissed the complaint
on Eleventh Amendment grounds. On appeal, the plaintiff
contended that the Eleventh Amendment "does not apply
where a suit is brought against defendants who, claiming to
act as officers of the State, and under color of a statute which
is valid and constitutional, but wrongfully administered by
them, commit, or threaten to commit, acts of wrong or injury
to the rights and property of the plaintiff, or make such administration of the statute an illegal burden and exaction
upon the plaintiff." Id., at 418. This Court agreed. It
noted that the complaint alleged action "in dereliction of duties enjoined ~y the statutes of the State," and concluded that
it was "manifest from this summary of the allegations of the
bill that this is not a suit against the State." I d., at 490. 11
Finally, in Greene v. Louisville & Interurban R. Co., 244
U. S. 499 (1917), and its companion cases, Louisville & Nashville R. Co. v. Greene, 244 U. S. 522 (1917); Illinois Central
R. Co. v. Greene, 244 U. S. 555 (1917), the plaintiffs challenged the conduct of state officials under both federal and
state law. The Court, citing, inter alia, Young and Clemson, held that the Eleventh Amendment did not bar injunctive relief on the basis of state law, noting that the plaintiffs'
federal claim was sufficiently substantial to justify the exer11

Cases construing the sovereign immunity of the Federal Government
also hold that conduct by federal officers forbidden by statute is not
shielded by sovereign immunity even though the officer is not acting completely beyond his authority. See Land v. Dollar, 330 U. S. 731 (1947);
Ickes v. Fox, 300 U. S. 82 (1937); Work v. Louisiana, 269 U. S. 250 (1925);
Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197 (1922); Payne v. Central Pac.
R. Co., 255 U.S. 228 (1921); Waite v. Macy, 246 U.S. 606 (1918).

.-
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cise of pendent jurisdiction over plaintiffs' state-law claims, 12
and that since violations of federal and state law had been alleged, it was appropriate for the federal court to issue injunctive relief on the basis of state law without reaching the federal claims, despite the strictures of the Eleventh
Amendment. In short, the Greene Court approved of precisely the methodology employed by the Court of Appeals in
this case. 13
None of these cases contain only "implicit" or sub silentio
holdings; all of them explicitly consider and reject the claim
that the Eleventh Amendment prohibits federal courts from
issuing injunctive relief based on state law. There is therefore no basis for the majority's assertion that the issue presented by this case is an open one, ante, at 28. 14
12
The Court cited Siler v. Louisville & Nashville R. Co., 213 U. S. 175
(1917), which will be discussed in Part IV, infra, in support of this
proposition.
13
The unanimous rejection of the argument that the Eleventh Amendment bars claims based on state officers' violations of federal statutes in
Ray v. Atlantic Richfield Co., 435 U. S. 151, 156 n. 6 (1978) is entirely
consistent with my analysis of our cases. But under the majority's view, it
represented a rather dramatic extension of Ex parte Young to encompass
federal statutory claims as well as constitutional claims. Ray demonstrates that it cannot be maintained that Young and the other cases of this
Court permit injunctive relief only when the constitutionality of state officers' conduct is at issue. If that were so Ray would be wrongly decidedan argument that a state officer has violated a federal statute does not constitute a challenge to the constitutionality of the officer's conduct. Chapman v. Houston Welfare Rights Org., 441 U. S. 600, 61~15 (1979); Swift
& Co. v. Wickham, 382 U. S. 111 (1965). In my view, the Eleventh
Amendment claim in Ray deserved no more than the cursory footnote it
received, since the state officials had engaged in conduct forbidden by statute. If the Court were willing to adhere to settled rules of law today, the
Eleventh Amendment claim could be rejected just as summarily.
14
The majority incredibly claims that Greene contains only an implicit
holding on the Eleventh Amendment question the Court decides today.
Ante, at 26-28. In plain words, the Greene Court held that the Eleventh
Amendment did not bar consideration of the pendant state-law claims ad-
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The Court tries to explain away these cases by arguing
that the applicable state statutes gave petitioners such
"broad discretion" over Pennhurst that their actions were not
ultra vires, ante, at 19-20. The Court, however, does not
dispute the Court of Appeals' conclusion that these state statutes gave petitioners no discretion whatsoever to disregard
their duties with respect to institutionalization of the retarded as they did. Petitioners acted outside of their lawful
discretion every bit as much as did the government officials
in the cases I have discussed, which hold that when an official
commits an act prohibited by law, he acts beyond his authority and is not protected by sovereign immunity. 15 After all,
it is only common sense to conclude that States do not authorize their officers to violate their legal duties.
The Court also relies heavily on the fact that the District
Court found petitioners immune from damages liability because they "acted in the utmost good faith . . . within the
sphere of their official responsibilities," ante, at 16 (emphasis
vanced in that case. The Court then considered and sustained those
claims on their merits.
5
' Contrary to the Court's treatment of them, the cases discussed above
rely on the doctrine embraced in the quotation from Clemson I have set
out-officials have no discretion to violate the law. The same is true of the
federal sovereign immunity cases. See, e. g., Land v. Dollar, 330 U. S.
731, 736 (1947) ("the assertion by officers of the Government of their authority to act did not foreclose judicial inquiry into the lawfulness of their
action [and] a determination of whether their 'authority is rightfully assumed is the exercise of jurisdiction, and must lead to the decision of the
merits of the question."'); Payne v. Central P. R . Co., 255 U. S. 228, 236
(1928) ("But of course [the Secretary's statutory authority] does not clothe
him with any discretion to enlarge or curtail the rights of the grantee, nor
to substitute his judgment for the will of Congress as manifested in the
granting act"); Waite v. Macy, 246 U. S. 606, 610 (1918) ("The Secretary
and the board must keep within the statute ... and we see no reason why
the restriction should not be enforced by injunction ... "); Philadelphia
Co. v. Stimson, 223 U. S. 605, 620 (1912) ("And in the case of an injury
threatened by his illegal action, the officer cannot claim immunity from injunction process").
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in original) (quoting 446 F. Supp., at 1324). This confuses
two distinct concepts. An official can act in good faith and
therefore be immune from damages liability despite the fact
that he has done that which the law prohibits, a point recognized as recently as Harlow v. Fitzgerald, 457 U. S. 800
(1982). Nevertheless, good faith immunity from damage liability is irrelevant to the availability of injunctive relief.
See Wood v. Strickland, 420 U. S. 308, 314-315, n. 6 (1975).
The state officials acted in nothing less than good faith and
within the sphere of their official responsibilities in asserting
Florida's claim to the treasure in Treasure Salvors; the same
can be said for the bank commissioner's actions in safeguarding bank deposits challenged in Johnson v. Lankford, the
fund commissioner's decision to sell property mortgaged to
the State challenged in Rolston, and the state food and dairy
commissioner's decision to prosecute the appellant for violating the state food impurity act challenged in Scully, to give
just a few examples. Yet in each of these cases the state officers' conduct was enjoined. Greene makes this point perfectly clear. There state officers did nothing more than
carry out responsibilities clearly assigned to them by a statute. Their conduct was neverthless enjoined because this
Court held that their conduct violated the state constitution,
despite the fact that their reliance on a statute made it perfectly clear that their conduct was not only in good faith but
reasonable. See Michigan v. DeFillippo, 443 U. S. 31
(1979). Until today the rule has been simple: conduct that
exceeds the scope of an official's lawful discretion is not conduct the sovereign has authorized and hence is subject to injunction. 16 Whether that conduct also gives rise to damage
liability is an entirely separate question.
In a rather desperate attempt to explain these cases, amici suggest
that the Court simply did not realize that it was deciding questions of state
law, since in the era before Erie R. Co. v. Tompkins, 304 U. S. 64 (1938)
and United Mine Workers v. Gibbs, 383 U. S. 715 (1966), it was not clear
that diversity cases or pendent claims were governed by state rather than
16
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III
On its face, the Eleventh Amendment applies only to suits
against a State brought by citizens of other States and foreign nations. 17 This textual limitation upon the scope of the
states' immunity from suit in federal court was set aside in
Hans v. Louisiana, 134 U. S. 1 (1890). Hans was a suit
against the State of Louisiana, brought by a citizen of Louisiana seeking to recover interest on the state's bonds. The
Court stated that some of the arguments favoring sovereign
immunity for the States made during the process of the
Amendment's ratification ratification had become a part of
the judicial scheme created by the Constitution. As a result,
the Court concluded that the Constitution prohibited a suit
by a citizen against his or her own state. When called upon
to elaborate in Monaco v. Mississippi, 292 U. S. 313 (1934),
federal law. That suggestion is refuted by the cases discussed above in
which it was held that relief could issue against state officers who had violated state statutes. Even under the construction of the Rules of Decision
Act, 28 U. S. C. § 1652, adopted in Swift v. Tyson, 16 Pet. 1 (1842), and
repudiated in Erie, federal courts were bound to apply state statutes.
See, e. g., Black & White Taxicab & Transfer Co . v. Brown & Yellow
Taxicab & Transfer Co., 276 U. S. 518, 529-531 (1928); Swift, 16 Pet., at
18-19. Thus, in these cases the Court was indisputably issuing relief
under state law. The Court was explicit about the state-law basis for the
relief it granted in Greene, to use just one example. It stated that federal
jurisdiction "extends, to the determination of all questions involved in the
case, including questions of state law, irrespective of the disposition that
may be made of the federal question, or whether it be found necessary to
decide it at all." 244 U. S., at 508. It then granted plaintiffs relief under
state law, and concluded by declining to decide any question of federal law.
"It is obvious, however, in view of the result reached upon the questions of
state law, just discussed, that the disposition of the cases would not be affected by whatever result we might reach upon the federal question . . . .
Therefore, we find it unnecessary to express any opinion upon the question
raised under the Fourteenth Amendment." Id., at 519.
17
"The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State." U. S. Const. amend. XI.
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the Court explained that the Eleventh Amendment did more
than simply prohibit suits brought by citizens of one State
against another State. Rather, it exemplified the broader
and more ancient doctrine of sovereign immunity, which operates to bar a suit brought by a citizen against his own State
without its consent. 18
The Court has subsequently adhered to this interpretation
of the Eleventh Amendment. For example, in Quern v. J ordan, 440 U. S. 332 (1979), the Court referred to the Eleventh
Amendment as incorporating "the traditional sovereign immunity of the States." I d., at 341. Similarly, in Fitzpatrick
v. Bitzer, 427 U. S. 445 (1976), the Court referred to "the
Eleventh Amendment, and the principle of sovereign immunity it embodies . . . ." I d., at 456. See also Nevada v.
Hall, 440 U. S. 410, 438-441 (1979) (REHNQUIST, J., dissenting). 19 Thus, under our cases it is the doctrine of sovereign
"Manifestly, we cannot rest with a mere literal application of the words
of§ 2 or Article III, or assume that the letter of the Eleventh Amendment
exhausts the restriction upon suits against non-consenting states. Behind
the words of the constitutional provisions are postulates which limit and
control. There is the esS'ential postulate that the controversies, as contemplated, shall be found to be of a justiciable character. There is also the
postulate that States of the Union, still possessing attributes of sovereignty, shall be immune from suits, without their consent, save where
there has been 'a surrender of this immunity in the plan of the convention.'" I d., at 322-323 (footnote omitted). See also Ex parte New York,
256 U. S. 490, 497 (1921); Hans v. Louisiana, 134 U. S. 1, 15-18 (1890).
Most commentators have understood this Court's Eleventh Amendment
cases as taking the position that the Constitution incorporates the common
law doctrine of sovereign immunity. See, e. g., Baker, Federalism and
the Eleventh Amendment, 48 U. Col. L. Rev. 139, 153-158 (1977); Field,
The Eleventh Amendment and Other Sovereign Immunity Doctrines: Part
One, 126 U. Pa. L. Rev. 515, 538-546 (1978); Thornton, The Eleventh
Amendment: An Endangered Species, 55 Ind. L. J. 293, 305-310 (1980);
Tribe, Intergovernmental Immunities in Litigation, Taxation, and Regulation: Separation of Powers Issues in Controversies About Federalism, 89
Harv. L. Rev. 682, 684-688 (1976); Comment, Private Suits Against States
in the Federal Courts, 33 U. Chi. L. Rev. 331, 334-336 (1966).
19
Petitioners themselves treat the Eleventh Amendment as equivalent to
18
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immunity, rather than the text of the Amendment itself,
which is critical to the analysis of any Eleventh Amendment
problem. 20
The doctrine of sovereign immunity developed in England,
where it was thought that the king could not be sued. However, common law courts, in applying the doctrine, traditionally distinguished between the king and his agents, on the
theory that the king would never authorize unlawful conduct,
and that therefore the unlawful acts of the king's officers
ought not to be treated as acts of the sovereign. See 1 W.
Blackstone, Commentaries on the Laws of England *244 (J.
Andrews ed. 1909). As early as the fifteenth century,
Holdsworth writes, servants of the king were held liable for
their unlawful acts. See III W. Holdsworth, A History of
English Law 388 (1903). During the seventeenth century,
this rule of law was used extensively to curb the king's authority . . The king's officers
"could do wrong, and if they committed wrongs, whether
in the course of their employment or not, they could be
made legally liable. The command or instruction of the
king could not protect them. If the king really had
given such commands or instructions, he must have been
deceived." VI id., at 101.
In one famous case, it was held that although process would
not issue against the sovereign himself, it could issue against
his officers. "For the warrant of no man, not even of the
King himself, can excuse the doing of an illegal act." Sands
v. Child, 83 Eng. Rep. 725, 726 (K.B. 1693). 21 By the eighthe doctrine of sovereign immunity. See Brief for Petitioners 12 n. 10.
The Court appears to agree. Ante, at 7.
20
Of course, if the Court were to apply the text of the Amendment, it
would not bar an action against Pennsylvania by one of its own citizens.
See n. 17, supra.
21
The rationale for this principle was compelling. Courts did not wish to
confront the king's immunity from suit directly; nevertheless they found
the threat to liberty posed by permitting the sovereign's abuses to go un-
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teenth century, this rule of law was unquestioned. See X
W. Holdsworth, supra, at 650-652. And in the nineteenth
Century this view was taken by the court to be so well-settled as to not require the citation of authority, see Feather v.
The Queen, 122 Eng. Rep. 1191, 1205-1206 (K.B. 1865). 22
It was only natural, then, that this Court, in applying the
principles of sovereign immunity, recognized the distinction
between a suit against a State and one against its officer. 23
For example, while the Court did inquire as to whether a suit
was "in essence" against the sovereign, it soon became settled law that the Eleventh Amendment did not bar suits
against state officials in their official capacities challenging
unconstitutional conduct. See Smyth v. Ames, 169 U. S.
466, 518--519 (1898); Pennoyer v. McConnaughy, 140 U. S. 1,
10-12 (1891); Poindexter v. Greenhaw, 114 U. S. 270, 288
(1885). 24 This rule was reconciled with sovereign immunity
remedied to be intolerable. Since. in reality the king could act only
through his officers, the rule which permitted suits against those officers
formally preserved the sovereign's immunity while operating as one of the
means by which courts curbed the abuses of the monarch. See X W.
Holdsworth, supra, at 262-268.
22
Commentators have noted the influence of these English doctrines on
the American conception of sovereign immunity. See Jaffe, Suits Against
Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 19-29
(1963); Note, Express Waiver of Eleventh Amendment Immunity, 17 Ga.
L. Rev. 513, 517-518 (1983); Note, Developments in the Law-Remedies
Against the United States and its Officials, 70 Harv. L. Rev. 827, 831-833
(1957). In fact, in Belknap v. Schild, 161 U. S. 10 (1896), the Court, in
holding that officers of the United States were liable for injuries caused by
their unlawful conduct even if they did so acting pursuant to official duties,
cited the passage from Feather v. The Queen. See 161 U. S., at 18.
23
Chief Justice Marshall, writing for the Court, recognized this distinction in the very first case to reach the Court concerning the application of
the Eleventh Amendment to the conduct of a state official, Osborn v. Bank
of the United States, 9 Wheat. 738 (1824).
24
See also McNeill v. Southern R. Co., 202 U. S. 543, 559 (1906); Gunter
v. Atlantic C. L. R. Co ., 200 U. S. 273, 283-284 (1906); Prout v. Starr, 188
U. S. 537 (1903); Scott v. Donald, 165 U. S. 58, 67-70 (1897); Reagan v.
Farmers' Loan & Trust Co ., 154 U. S. 362, 388-391 (1894); In re Tyler, 149
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principles by use of the traditional rule that an action against
an agent of the sovereign who had acted unlawfully was not
considered to be against the sovereign. When an official
acts pursuant to an unconstitutional statute, the Court reasoned, the absence of valid authority leaves the official ultra
vires his authority, and thus a private actor stripped of his
status as a representative of the sovereign. 25 In Ex parte
Young, 209 U. S. 123 (1908), the Court was merely restating
a settled principle when it wrote:
"The Act to be enforced is alleged to be unconstitutional, and if it be so, the use of the name of the State to
enforce an unconstitutional act to the injury of complainants is a proceeding without the authority of and one
which does not affect the State in its sovereign or governmental capacity. It is simply an illegal act upon the
part of a state official in attempting by the use of the
name of the State to enforce a legislative enactment
which is void because unconstititional. If the act which
the state Attorney General seeks to enforce be a violation of the Federal Constitution, the officer in proceeding under such enactment comes into conflict with the
U. S. 164, 190-191 (1893); In re Ayers, 123 U. S. 443, 506-507 (1887);
Haygood v. Southern, 117 U. S. 52, 70 (1886); Allen v. Baltimore & 0. R.
Co., 114 U. S. 311, 31fh316 (1885); Board of Liquidation v. McComb, 92
U. S. 531, 541 (1875). Cf. United States v. Lee, 106 U. S. 196, 219--222
(1883) (sovereign immunity of the United States not a defense against suit
charging officers of the United States with unconstitutional conduct).
26
"That, it is true, is a legislative act of the government of Virginia, but it
is not a law of the State of Virginia. The State has passed no such law, for
it cannot; and what it cannot do, it certainly, in contemplation of law, has
not done. The Constitution of the United States, and its own contract,
both irrepealable by any act on its part, are the law of Virginia; and that
law made it the duty of the defendant to receive the coupons tendered in
payment of taxes, and declared every step to enforce the tax, thereafter
taken, to be without warrant of law, and therefore a wrong. He stands,
then, stripped of his official character; and, confessing a personal violation
of the plaintiff's rights for which he must personally answer, he is without
defence." Poindexter v. Greenhaw, 114 U. S., at 288.
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superior authority of that Constitution, and he is in that
case stripped of his official or representative character
and is subjected in his person to the consequences of his
individual conduct." !d., at 159-160. 26
The majority states that the holding of Ex parte Young is
limited to cases in which relief is provided on the basis of federal law, and that it rests entirely on the need to protect the
supremacy of federal law. That position overlooks the foundation of the rule of Young as well Pennoyer v. McConnaughy and Young's other predecessors.
The Young Court distinguished between the State and its
attorney general because the latter, in violating the Constitution, had engaged in conduct the sovereign could not authorize. The pivotal consideration was not that the conduct violated federal law, since nothing in the jurisprudence of the
Eleventh Amendment permits a suit against a sovereign
merely because federal law is at issue. -n Indeed, at least
since Hans v. Louisiana, 134 U. S. 1 (1890), the law has been
settled that the Eleventh Amendment applies even though
the State is accused of violating the Federal Constitution.
26
See generally Orth, The Interpretation of the Eleventh Amendment,
1798-1908: A Case Study of Judicial Power, 1983 U. Ill. L. Rev. 423. The
Court has adhered to this formulation to the present day. See Florida
Dept. of State v. Treasure Salvors, Inc., 458 U. S. 670, 684-690 (1982)
(opinion of STEVENS, J.); id., at 714-715 (WHITE, J., concurring in the
judgment in part and dissenting in part); Ray v. Atlantic Richfield Co.,
435 U. S. 151, 156 n. 6 (1978); Scheuer v. Rhodes, 416 U. S. 232, 237 (1974);
Georgia R . Co. v. Redwine, 342 U. S. 299 (1952); Sterling v. Constantin,
287 U. S. 378, 393 (1932). Of course, the fragment from Young quoted by
the Court, ante, at 18, n. 17, does not convey the same meaning when considered in the context of the paragraph quoted above.
27
As the Solicitor General correctly notes in his brief, "this Court has no
power to create any exception to a constitutional bar to federal court jurisdiction. Ex parte Young rests instead on recognition that the Eleventh
Amendment simply does not apply to suits seeking to restrain illegal acts
by state officials-whether those acts are illegal because they violate the
Constitution, as in Young, or federal or state law." Brief for the United
States 23 (citations omitted).
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In Hans the Court held that the Eleventh Amendment applies to all cases within the jurisdiction of the federal courts
including those brought to require compliance with federal
law, and bars any suit where the State is the proper defendant under sovereign immunity principles. A long line of
cases has endorsed that proposition, holding that irrespective
of the need to vindicate federal law a suit is barred by the
Eleventh Amendment if the State is the proper defendant. 28
It was clear until today that "the State [is not] divested of its
immunity 'on the mere ground that the case is one arising
under the Constitution or laws of the United States.'"
Parden v. Terminal R. Co., 377 U. S. 184, 186 (1964) (quoting Hans, 134 U. S., at 10).
The pivotal consideration in Young was that it was not conduct of the sovereign that was at issue. 29 The rule that unlawful acts of an officer should not be attributed to the sovereign has deep roots in the history of sovereign immunity and
See Quern v. Jordan, 440 U. S. 332, 345 n. 17 (1979); Alabama v.
· Pugh, 438 U. S. 781 (1978) (per curiam); Edelman v. Jordan, 415 U. S.
651, 668--$69 (1974); Employees v. Missouri Public Health Dept., 411 U. S.
279, 280 n. 1 (1973); Smith v. Reeves, 178 U. S. 436, 444-449 (1900); Fitts v.
McGhee, 172 U.S. 516 (1899); InreAyers, 123 U.S. 443 (1887); Hagood v.
Southern, 117 U. S. 52 (1886); Louisiana v. Jumel, 107 U. S. 711 (1882).
See generally C. Jacobs, The Eleventh Amendment and Sovereign Immunity 88-91, 109-110 (1972).
28
The distinction between the sovereign and its agents not only explains
why the rationale of Ex parte Young and its predecessors is consistent with
established sovereign immunity doctrine, but it also explains the critical
difference between actions for injunctive relief and actions for damages
recognized in Edelman v. Jordan, 415 U. S. 651 (1973). Since the damages remedy sought in that case would have required payment by the
State; it could not be said that the action ran only against the agents of the
State. Therefore, while the agents' unlawful conduct was considered
ultra vires and hence could be enjoined, a remedy which did run against
the sovereign and not merely its agent could not fit within the ultra vires
doctrine and hence was impermissible. If damages are not sought from
the State and the relief will run only against the state official, damages are
a permissible remedy under the Eleventh Amendment. See Scheuer v.
Rhodes, 416 U. S. 232, 237-238 (1974).
28
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makes Young reconcilable with the principles of sovereign
immunity found in the Eleventh Amendment, 30 rather than
merely an unprincipled accommodation between federal and
state interests that ignores the principles contained in the
Eleventh Amendment.
This rule plainly applies to conduct of state officers in violation of state law. Young states that the significance of the
charge of unconstitutional conduct is that it renders the state
official's conduct "simply an illegal act," and hence the officer
is not entitled to the sovereign's immunity. Since a state officer's conduct in violation of state law is certainly no less illegal than his violation of federal law, in either case the official,
by committing an illegal act, is "stripped of his official or representative character." For example, one of Young's predecessors held that a suit challenging an unconstitutional attempt by the Virginia legislature to disavow a state contract
was not barred by the Eleventh Amendment, reasoning that
"inasmuch as, by the Constitution of the United States,
which is also the supreme law of Virginia, that contract,
when made, became thereby unchangeable, irrepealable
by the State, the subsequent act of January 26, 1882, and
all other like acts, which deny the 9bligation of that contract and forbid its performance, are not the acts of the
State of Virginia. The true and real Commonwealth
30

"While in England personification of sovereignty in the person of the
King may have been possible, attempts to adopt this reasoning in the
United States resulted in the postulation of the abstract State as sovereign. Since the ideal State could only act by law, whatever the State did
must be lawful. On this ground a distinction was drawn between the State
and its officers, and since the State could not commit an illegal act, any
such act was imputed to government officers. It logically followed that a
suit against state officers was not necessarily a suit against the State."
Note, The Sovereign Immunity of the States: The Doctrine and Some of its
Recent Developments, 40 Minn. L. Rev. 234, 244-245 (1956) (footnotes
omitted). Curiously, the majority appears to acknowledge that it has created a sovereign immunity broader than had ever been enjoyed by the king
of England. Ante, at 23, n. 25.
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which contracted the obligation is incapable in law of doing anything in derogation of it. Whatever having that
effect, if operative, has been attempted or done, is the
work of its government acting without authority, in violation of its fundamental law, and must be looked upon,
in all courts of justice, as if it were not and never had
been. . . . The State of Virginia has done none of these
things with which this defence charges her. The defendant in error is not her officer, her agent, or her representative, in the matter complained of, for he has
acted not only without her authority, but contrary to her
express commands." Poindexter v. Greenhaw, 114
U. S. 270, 293 (1885) (emphasis supplied). 31
It is clear that the Court in Poindexter attached no significance to the fact that Virginia had been accused of violating
federal and not its own law. 32 To the contrary, the Court
treated the Federal Constitution as part of Virginia's law,
and concluded that the challenged action was not that of Virginia precisely because it violated Virginia's law. The rnaSee also Barney v. City of New York, 193 U. S. 430, 439-441 (1904).
This approach began long before Poindexter. The earliest cases in
which this Court rejected sovereign immunity defenses raised by officers
of the sovereign accused of unlawful conduct did not involve charges of unconstitutional conduct, but rather simple trespass actions. In rejecting
the defense, the Court simply noted that although the officers were acting
pursuant to their duties, they were engaged in unlawful conduct which
therefore could not be the conduct of the sovereign. See Bates v. Clark,
95 U. S. 204, 209 (1877); Mitchell v. Harmony, 13 How. 115, 137 (1851);
Wise v. Withers, 3 Cranch 331 (1806); Little v. Barreme, 2 Cranch 169
(1804). In the landmark case of Osborn v. Bank of the United States, 9
Wheat. 738 (1824), the Court took it as beyond argument that if a state
officer unlawfully seized property in an attempt to collect taxes he believed
to be owed the state, the Eleventh Amendment would not bar a simple
trespass action against the officer. The majority strangely takes comfort
in the fact that the former cases allowed damages actions against federal
officers. Ante, at 20, n. 21. The allowance of a damage remedy is no
more consistent with the Court's approach than the allowance of an injunction, see n. 10, supra.
31

32
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jority's position turns the Young doctrine on its head-sovereign immunity did not bar actions challenging unconstitutional conduct by state officers since the Federal Constitution
was also to be considered part of the State's law-and since
the State could not and would not authorize a violation of
its own law, the officers' conduct was considered individual
and not sovereign. No doubt the Courts that produced
Poindexter and Young would be shocked to discover that conduct authorized by state law but prohibited by federal law is
not considered conduct attributable to the State for sovereign
immunity purposes, but conduct prohibited by state law is
considered conduct attributable to the very State which prohibited that conduct. Indeed, in Tindal v. Wesley, 167 U. S.
204 (1896), the Court specifically found that it was impossible
to distinguish between a suit challenging unconstitutional
conduct of state officers and a suit challenging any other type
of unlawful behavior:
"If a suit against officers of a State to enjoin them from
enforcing an unconstitutional statute . . . be not one
against the State, it is impossible to ·see how a suit
against the individuals to recover the possession of property belonging to the plaintiff and illegally held by the
defendants can be deemed a suit against the State."
Id., at 222. 33
33
To the same effect as Tindal is South Carolina v. Wesley, 155 U. S.
542 (1895). The majority argues that the case notes that South Carolina
was not a party to the proceeding and suggests the ruling was "purely procedural," ante, at 18, n. 19, but that misses the whole purpose of the "procedural" point made in the opinion-Eleventh Amendment immunity may
only be claimed by the State; it does not extend to state officers accused of
violating state law. See also Florida Dept. of State v. Treasure Salvors,
Inc., 458 U. S. 670, 697 (1982) (opinion of STEVENS, J.) ("If conduct of a
state officer taken pursuant to an unconstitutional state statute is deemed
to be unauthorized and may be challenged in federal court, conduct undertaken without any authority whatever is also not entitled to Eleventh
Amendment immunity.").
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These cases are based on the simple idea that an illegal act
strips the official of his state-law shield, thereby depriving
the official of the sovereign's immunity. The majority criticizes this approach as being "out of touch with reality" because it ignores the practical impact of an injunction on the
State though directed at its officers. Ante, at 1&-17. Yet
that criticism cannot account for Young, since an injunction
has the same effect on the State whether it is based on federal or state law. Indeed, the majority recognizes that injunctions approved by Young "have an obvious impact on the
State itself," ante, at 13. In the final analysis the distinction
between the State and its officers, realistic or not, is one
firmly embedded in the doctrine of sovereign immunity. It
is that doctrine and not any theory of federal supremacy
which the Framers placed in the Eleventh Amendment and
which this Court therefore has a duty to respect.
It follows that the basis for the Young rule is present when
the officer sued has violated the law of the sovereign; in all
such cases the conduct is of a type that would not be permitted by the sovereign and hence is not attributable to the sovereign under traditional sovereign immunity principles. In
such a case, the sovereign's interest lies with those who seek
to enforce its laws, rather than those who have violated
them.
"[P]ublic officials may become tort-feasors by exceeding
the limits of their authority. And where they unlawfully seize or hold a citizen's realty or chattel, recoverable by appropriate action at law or in equity [the] dominant interest of the sovereign is then on the side of the
victim who may bring his possessory action to reclaim
that which is wrongfully withheld." Land v. Dollar,
330 u. s. 731, 738 (1947). 34
While Land v. Dollar is a case dealing with the sovereign immunity
of the Federal Government, it is pertinent to the Eleventh Amendment,
which after all for present purposes is no more than an embodiment of sovereign immunity principles.
34
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The majority's position that the Eleventh Amendment does
not permit federal courts to enjoin conduct that the sovereign
State itself seeks to prohibit thus is inconsistent with both
the doctrine of sovereign immunity and the underlying respect for the integrity of State policy which the Eleventh
Amendment protects. The issuance of injunctive relief
which enforces state laws and policies, if anything, enhances
federal courts' respect for the sovereign prerogatives of the
States. 35 The majority's approach, which requires federal
courts to ignore questions of state law and to rest their decisions on federal bases, will create more rather than less friction between the States and the federal judiciary.
Moreover, the majority's rule has nothing to do with the
basic reason the Eleventh Amendment was added to the Constitution. There is general agreement that the Amendment
was passed because the States were fearful that federal
courts would force them to pay their Revolutionary War
debts, leading to their financial ruin. 36 Entertaining a suit
for injunctive relief based on state law implicates none of the
concerns of the Framers. Since only injunctive relief is
sought there is no threat to the state treasury of the type
that concerned the Framers, see Milliken v. Bradley, 433
U.S. 267, 2~290 (1977); Edelman v. Jordan, 415 U.S.
651, 667-668 (1974); and if the State wishes to avoid the federal injunction, it can easily do so simply by changing its law.
86
For example, in cases barring suits against individual officers as suits
against the state, the Court has also acknowledged the importance of statelaw authority for the challenged conduct of the officer. In such cases the
Court has frequently noted that the relief sought would be unauthorized by
state law and would therefore adversely affect the state itself. See, e. g.,
Hagood v. Southern, 117 U. S. 52, 68 (1886); Louisiana v. Jumel, 107
U. S. 711, 721 (1882). In contrast, in cases of official actions contrary to
state law, a federal court's remedy would not adversely affect any state
policy.
86
See, e. g., Petty v. Tennessee-Missouri Bridge Comm'n, 359 U. S. 275,
276 n. 1 (1959); Missouri v. Fiske, 290 U. S. 18, 27 (1933); Cohens v. Virginia, 6 Wheat. 264, 406-407 (1821).
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The possibility of States left helpless in the face of disruptive
federal decrees which led to the passage of the Eleventh
Amendment simply is not presented by this case. Indeed,
the Framers no doubt would have preferred federal courts to
base their decisions on state law, which the State is then free
to reexamine, rather than forcing courts to decide cases on
federal grounds, leaving the litigation beyond state control.
In light of the preceding, it should come as no surprise that
there is absolutely no authority for the majority's position
that the rule of Young is inapplicable to violations of state
law. The only cases the majority cites, ante, at 14-15, for
the proposition that Young is limited to the vindication of federallaw do not consider the question whether Young permits
injunctive relief on the basis of state law-in each of the cases
the question was neither presented, briefed, argued nor decided. 37 It is curious, to say the least, that the majority disapproves of reliance on cases in which the issue we face today
was decided sub silentio, see ante, at 28, yet it is willing to
rely on -cases in which the issue was not decided at all. In
fact, not only is there no precedent for the majority's position, but, as I have demonstrated in Part II, supra, there is
an avalanche of precedent squarely to the contrary. 38
37
The majority cites Quern v. Jordan, 440 U. S. 332 (1979); Scheuer v.
Rhodes, 416 U. S. 232 (1974); Edelman v. Jordan, 415 U. S. 651 (1974);
Georgia R. & Banking Co. v. Redwine, 342 U. S. 299 (1952). In each of
these cases, the only question presented or decided was whether monetary
relief could be obtained against state officials on the basis of federal law,
except for Redwine, where the Court decided that a suit to enjoin collection
of a state tax on the basis of federal law was not barred by the Eleventh
Amendment. In none of these cases was any question concerning the
availability of injunctive relief under state law considered even in dicta.
38
In addition to overruling,the cases discussed in part II, supra, the majority's view that Young exists simply to ensure the supremacy of federal
law indicates that a number of our prior cases, which held that the Eleventh Amendment may bar an action for injunctive relief even where the
State has violated the Federal Constitution, see, e. g., Alabama v. Pugh,
438 U. S. 781 (1978) (per curiam), were incorrectly decided. The Court
can have no satisfactory explanation for Pugh, which held that even as to a
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That the doctrine of sovereign immunity does not protect
conduct which has been prohibited by the sovereign is clearly
demonstrated by the case on which petitioners chiefly rely,
Larson v. Domestic & Foreign Commerce Corp., 337 U. S.
682 (1949). The Larson opinion teaches that the actions of
state officials are not attributable to the state-are ultra
vires-in two different types of situations: (1) when the official is engaged in conduct that the sovereign has not authorized, and (2) when he has engaged in conduct that the sovereign has forbidden. A sovereign, like any other principal,
cannot authorize its agent to violate the law. When an agent
does so, his actions are considered ultra vires and he is liable
for his own conduct under the law of agency. Both types of
ultra vires conduct are clearly identified in Larson.
"There may be, of course, suits for specific relief
against · officers of the sovereign which are not suits
against the sovereign. If the officer purports to act as
an individual and not as an official, a suit directed against
that action is not a suit against the sovereign. If the
War Assets Administrator had completed a sale of his
own personal home, he presumably could be enjoined
from later conveying it to a third person. On a similar
federal constitutional claim, a suit may not be brought directly against a
state even where it may be brought against its officials. On the majority's
view, there is no basis for distinguishing between the state and its officials-as to both there is a need to vindicate the supremacy of federal law
through the issuance of injunctive relief, and unless the officials are acting
completely outside of their authority, they must be treated as is the state.
However, Pugh can be explained simply by reference to Young's use of the
ultra vires doctrine with respect to unconstitutional conduct by state officers-such conduct is not conduct by the sovereign because it could not be
authorized by the sovereign, hence the officers are not entitled to the sovereign's immunity. A suit directly against the state cannot succeed because the ultra vires doctrine is unavailable without a state officer to which
it can be applied. Pugh makes it clear that Young rests not on a need to
vindicate federal law, but on the traditional distinction between the sovereign and its agents.
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theory, where the officer's powers are limited by statute,
his actions beyond those limitations are considered individual and not sovereign actions. The officer is not doing the business which the sovereign has empowered him
to do or he is doing it in a way that the sovereign has
forbidden. His actions are ultra vires his authority and
therefore may be made the object of specific relief. It is
important to note that in such cases the relief can be
granted, without impleading the sovereign, only because
of the officer's lack of delegated power. A claim of error
in the exercise of that power is therefore not sufficient.
And, since the jurisdiction of the court to hear the case
may depend, as we have recently recognized, upon the
decision which it ultimately reaches on the merits, it is
necessary that the plaintiff set out in his complaint the
statutory limitation on which he relies." I d., at 689-690
(emphasis supplied).

Larson thus clearly indicates that the immunity determina- ·
tion depends upon the the merits of the plaintiff's claim. The
same approach is employed by Young-the plaintiff can overcome the state official's immunity only by succeeding on the
merits of its claim of unconstitutional conduct.
Following the two-track analysis of Larson, the cases considering the question whether the state official is entitled to
the sovereign's immunity can be grouped into two categories.
In cases like Larson, Malone v. Bowdoin, 369 U. S. 643
(1962), and Florida Dept. of State v. Treasure Salvors, Inc.,
458 U. S. 670 (1982), which usually involve the state functioning in its proprietary capacity, the ultra vires issue can be resolved solely by reference to the law of agency. Since there
is no specific limitation on the powers of the officers other
than the general limitations on their authority, the only question that need be asked is whether they have acted completely beyond their authority. But when the State has
placed specific limitations on the manner in whiCh state officials may perform their duties, as it often does in regulatory
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or other administrative contexts as were considered in Scully
v. Bird and Johnson v. Lankford, the ultra vires inquiry also
involves the question whether the officials acted in a way that
state law forbids. No sovereign would authorize its officials
to violate its own law, and if the official does so, then Larson
indicates that his conduct is ultra vires and not protected by
sovereign immunity.
Larson confirms that the Court's disposition of this case in
1981-ordering the Court of Appeals to consider respondents' state law claims-was fully harmonious with established
sovereign immunity principles. The jurisdiction of the federal court was established by a federal claim; 39 the Court of
Appeals therefore had jurisdiction to resolve the case and to
grant injunctive relief on either federal or state grounds.
Respondents pleaded a specific statutory limitation on the
way in which petitioners were entitled to run Pennhurst.
The District Court and the Court of ~ppeals have both found
that petitioners operated Pennhurst in a way that the sovereign has forbidden. Specifically, both courts concluded that
petitioners placed residents in Pennhurst without any consideration at all of the limitations on institutional confinement that are found in state law, and that they failed to create community living programs that are mandated by state
law. In short, there can be no dispute that petitioners
There can be no doubt that respondents' federal claims were sufficiently substantial to justify federal jurisdiction in this case. In another
case brought by a resident of Pennhurst, we held that the Due Process
Clause of the Fourteenth Amendment requires, at a minimum, that petitioners provide the residents with reasonable care and safety. See
Youngberg v. Romeo, 457 U. S. 307, 324 (1982). The uncontested findings
of the District Court in this case establish that Pennhurst was neither safe
nor providing reasonable care to its residents. Therefore, respondents'
federal claims not only were sufficiently substantial to support the exercise
of federal jurisdiction in this case, but would almost certainly have justified
the issuance of at least some injunctive relief had a state-law basis for the
relief been unavailable.
39
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ran Pennhurst in a way that the sovereign had forbidden.
Under the second track of the Larson analysis, petitioners
were acting ultra vires because they were acting in a way
that the sovereign, by statute, had forbidden. 40
In Larson, the Administrator of the War Assets Administration was in
possession of coal that the plaintiff claimed the Administrator was contractually obligated to deliver to it. Instead of seeking damages for breach of
contract in the Court of Claims, the plaintiff sought an injunction in the
district court. The Court held that the Administrator had acted properly
in refusing to deliver the coal and instead insisting that the plaintiff seek its
remedy in the Court of Claims.
"There was, it is true, an allegation that the Administrator was acting
'illegally,' and that the refusal to deliver was 'unauthorized.' But these
allegations were not based and did not purport to be based upon any lack of
delegated power. Nor could they be, since the Administrator was empowered by the sovereign to administer a general sales program encompassing
the negotiation of contracts, the shipment of goods and the receipt of payment. A normal concomitant of such powers, as a matter of general
agency law, is the power to refuse delivery when, in the agent's view, delivery is not ~ailed for under a contract and the power to sell goods which
the agent believes are still his principal's to sell.'' 337 U. S. at 691-62
(footnotes omitted).
Thus, the Administrator had acted properly. He was doing what any
agent would d~holding on to property he believed was his principal's and
insisting that the claimant sue the principal if it wanted the property. He
was merely exercising the "normal" duties of a sales agent. Congress envisioned that he do exactly that; the remedy it had provided required the
claimant to sue for damages in the Court of Claims rather than obtaining
the property directly from the Administrator, and no one had questioned
the constitutional sufficiency of that alternate remedy. See McCord,
Fault Without Liability: Immunity of Federal Employees, 1966 U. Ill.
L. F . 849, 862-867. "Since the plaintiff had not made an affirmative allegation of any relevant statutory limitation upon the Administrator's powers, and had made no claim that the Administrator's action amounted to an
unconstitutional taking, the Court ruled that the suit must fail as an effort
to enjoin the United States.'' Malone v. Bowdoin, 369 U. S. 643, 647
(1962). Malone can be explained similarly. These cases hold that Congress had empowered the governmental official to make necessary decisions about whether to hold onto property the official believes is the government's, at least pending the aggrieved party's remedy in the Claims
Court under the Tucker Act, 28 U. S. C. §§ 1491-1507 (1976 ed. and
40
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Petitioners readily concede, both in their brief and at oral
argument, that the Eleventh Amendment does not bar a suit
against state officers who have acted ultra vires. The majority makes a similar concession, ante, at 10, n. 11. Yet
both ignore the fact that the cases, and most especially
Larson, set out a two-step analysis for ultra vires conductconduct that is completely beyond the scope of the officer's
authority, or conduct that the sovereign has forbidden. In
fact, the majority goes so far as to quote the passage from
Larson indicating that a state official acts ultra vires when he
completely lacks power delegated from the state, ante, at
10-11, n. 11. That quotation ignores sentences immediately
preceding and following the quoted passage stating in terms
that where an official violates a statutory prohibition, he acts
ultra vires and is not protected by sovereign immunity.
This omission is understandable, since petitioners' conduct in
this case clearly falls into the category of conduct the sovereign has specifically forbidden by statute. Petitioners were
told by Pennsylvania how to run Pennhurst, and there is no
dispute that they disobeyed their instructions. Yet without
explanation, the Court repudiates the two-track analysis of
Larson and holds that sovereign immunity extends to conduct the sovereign has statutorily prohibited. 41 Thus, conSupp. V 1981 and West Supp. 1983). See Byse, Proposed Reforms in Federal "Nonstatutory" Judicial Review: Sovereign Immunity, Indispensible
Parties, Mandamus, 75 Harv. L. Rev. 1479, 1490-1491 (1962); Jaffe, The
Right to Judicial Review I, 71 Harv. L. Rev. 401, 43&-437 (1958).. Thus,
where the official acts as the sovereign intends, he is entitled to the sovereign's immunity under the principles discussed above. Where that is not
the case, Larson permits injunctive relief. In this case, respondents did
plead a specific limitation on petitioners' powers, and the holding of the
Court of Appeals on the merits of respondents' state law claims indicates
that petitioners were not exercising the "normal" duties that the sovereign
had envisioned for them, unlike the Administrator in Larson. Instead,
petitioners were running Pennhurst "in a way which the sovereign has forbidden." 337 U. S., at 689.
41
The majority also repudiates JUSTICE WHITE's recent statement in
Treasure Salvors: "where the officer's actions are limited by statute, ac-
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trary to the Court's assertion, Larson is in conflict with the
result reached today. 42
In sum, a century and a half of this Court's Eleventh
Amendment jurisprudence has established the following. A
suit alleging that the official had acted within his authority
but in a manner contrary to state statutes was not barred because the Eleventh Amendment prohibits suits against
States; it does not bar suits against state officials for actions
not permitted by the State under its own law. The sovereign could not and would not authorize its officers to violate
its own law; hence an action against a state officer seeking
redress for conduct not permitted by state law is a suit
against the officer, not the sovereign. Ex parte Young concluded in as explicit a fashion as possible that unconstitutional action by state officials is not action by the State even
if it purports to be authorized by state law, because the federal Const#ution strikes down the state law shield. In the
tort cases, if the plaintiff proves his case, there is by definition no state-law defense to shield the defendant. Similarly,
when the state officer violates a state statute, the sovereign
has by definition erected no shield against liability. These
precedents make clear that there is no foundation for the contention that the majority embraces-that Ex parte Young authorizes injunctive relief against state officials only on the
basis of federal law. To the contrary, Young is as clear as a
tions beyond those limitations are to be considered individual and not sovereign actions." 458 U. S., at 714. Four Members of today's majority
subscribed to that statement only two Terms ago.
42
Indeed, the majority senses as much, by admitting that it cannot reconcile the ultra vires doctrine endorsed by Larson with its approach. See
ante, at 23, n. 25. The majority is also incorrect in suggesting that Larson
overruled most if not all of the cases contrary to its position. In fact,
Larson cited most of those cases with approval, including Clemson, Tindal
v. Wesley, Poindexter v. Greenhaw and Land v. Dollar; the Larson opinion
stated that it was overruling only a single case, Goltra v. Weeks, 271 U. S.
536 (1926). See 337 U. S., at 698-702. Larson simply did not wreak the
kind of havoc on this Court's precedents that the majority does today.
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bell: the Eleventh Amendment does not apply where there is
no state-law shield. That simple principle should control this
case.
IV
The majority's decision in this case is especially unwise in
that it overrules a long line of cases in order to reach a result
that is at odds with the usual practices of this Court. In one
of the most respected opinions ever written by a Member of
this Court, Justice Brandeis wrote:
"The Court [has] developed, for its own governance in
the cases confessedly within its jurisdiction, a series of
rules under which it has avoided passing upon a large
part of all the constitutional questions pressed upon it for
decision. They are:
The Court will not pass upon a constitutional question
although properly presented by the record, if there is
also present some other ground upon which the case may
be disposed of. This rule has found most varied application. Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the
other a question of statutory construction or general law,
the Court will decide only the latter. Siler v. Louisville
& Nashville R. Co., 213 U. S. 175, 191." Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 346-347
(1936) (Brandeis, J., concurring).
The Siler case, cited with approval by Justice Brandeis in
Ashwander, employed a remarkably similar approach to that
used by the Court of Appeals in this case. A privately
owned railroad corporation brought suit against the members
of the railroad commission of Kentucky to enjoin the enforcement of a rate schedule promulgated by the commission.
The federal circuit court found that the schedule violated the
plaintiff's federal constitutional rights and granted relief.
This Court affirmed, but it refused to decide the constitutional question because injunctive relief against the state offi-

.-

"

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

35

cials was adequately supported by state law. The Court
held that the plaintiff's claim that the schedule violated the
Federal Constitution was sufficient to justify the assertion of
federal jurisdiction over the case, but then declined to reach
the federal question, deciding the case on the basis of state
law instead:
"Where a case in this court can be decided without reference to questions arising under the Federal Constitution, that course is usually pursued and is not departed
from without important reasons. In this case we think
it much better to decide it with regard to the question of
a local nature, involving the construction of the state
statute and the authority therein given to the commission to make the order in question, rather than to unnecessarily decide the various constitutional questions appearing in the record." Siler v. Louisville & Nashville
R. Co., 213 U.S. 175, 193 (1909). 43
The Siler principle has been applied on numerous occasions; when a suit against state officials has presented both
federal constitutional questions and issues of state law, the
Court has upheld injunctive relief on state law grounds.
See, e. g., Lee v. Bickell, 292 U. S. 415, 425 (1934); Glenn v.
Field Packing Co., 290 U, S. 177, 178 (1933); Davis v. Wallace, 257 U. S. 478, 482-485 (1922); Louisville & Nashville R.
Co. v. Greene, 244 U. S. 522, 527 (1917); Greene v. Louisville
& Interurban R. Co., 244 U. S. 499, 508, 512-514 (1917). 44
In Siler the Court decided the case on state-law grounds, even though
it acknowledged that "[i]n this case we are without the benefit of a construction of the statute by the highest state court of Kentucky, and we
must proceed in the absence of state adjudication upon the subject." Id.,
at 194.
44
Justice Peckham's opinion in Siler rested on a long line of cases, dating
back to Chief Justice Marshall's decision in Osborn v. Bank of the United
States, 9 Wheat. 738, 822 (1824), holding that a federal court has jurisdiction over all the issues-state as well as federal-presented by a case that
properly falls within its jurisdiction. Nor was Siler breaking new ground
in avoiding a federal constitutional question by deciding on state law
43
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In Hagans v. Lavine, 415 U. S. 528 (1974), the Court
quoted from the Siler opinion and noted that the "Court has
characteristically dealt first with possibly dispositive state
law claims pendent to federal constitutional claims." Id., at
546. It added:
"Numerous decisions of this Court have stated the
general proposition endorsed in Siler-that a federal
court properly vested with jurisdiction may pass on the
state or local law question without deciding the federal
constitutional issues-and have then proceeded to dispose of the case solely on the nonfederal ground. See,
grounds. In Santa Clara County v. Southern Pacific R. Co., 118 U. S.
394 (1886), the Court noted the importance of the federal constitutional
questions. Even though these had been treated as dispositive by the
lower court, and though they were the "main-almost the only-questions
discussed by counsel," id., at 395, the Court stated, "These questions belong to a class which this court should not decide, unless their deterrillnation is essential to the disposal of the case in which they arise.''. Id., at
410. It then determined that the challenged tax assessments were not authorized by state law and affirmed the judgment solely on that ground. In
addition, the Court has routinely applied the Siler rule in cases upholding
injunctive relief on the basis of state law against municipal officials, see,
e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629 (1946); Cincinnati v.
Vester, 281 U. S. 439, 448-449 (1930); Risty v. Chicago, Rock Island & Pacific R. Co., 270 U.S. 378 (1926); Bohler v. Callaway, 267 U.S. 479, 489
(1925); Lincoln Gas & Electric Light Co. v. City of Lincoln, 250 U. S. 256,
268-269 (1919); and in cases in which the plaintiffs were not held to be entitled to the relief they sought, see Schmidt v. Oakland Unified School
Dist., 457 U. S. 594 (1982) (per curiam); Railroad Comm'n of California v.
Pacific Gas & Electric Co., 302 U. S. 388, 391 (1938); United Gas Co. v.
Railroad Commission of Kentucky, 278 U. S. 300, 307 (1929); Waggoner
Estate v. Wichita County , 273 U. S. 113, 116 (1927); Chicago Great Western R. Co. v. Kendall, 266 U. S. 94, 97-98 (1924); Ohio Tax Cases, 232
U. S. 576, 586-587 (1914); Louisville & Nashville R. Co. v. Garrett, 231
U. S. 298, 303-304 (1913). Numerous other cases decided by this Court
have cited Siler as an accurate statement of the law regarding pendent jurisdiction. See, e. g., Aldinger v. Howard, 427 U. S. 1, 7 (1976); Florida
Lime Growers v. Jacobsen, 362 U. S. 73, 81, n. 7 (1960); Hurn v. Oursler,
289 u. s. 238, 243-245 (1933).

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

37

e. g., Hillsborough v. Cromwell, 326 U. S. 620, 629-630
(1946); Waggoner Estate v. Wichita County, 273 U. S.
113, 116-119 (1927); Chicago G. W. R. Co. v. Kendall,
266 U. S. 94 (1924); United Gas Co. v. Railroad
Comm'n, 278 U. S. 300, 308 (1929); Risty v. Chicago,
R. I. & P.R. Co., 270 U. S. 378, 387 (1926). These and
other cases illustrate in practice the wisdom of the federal policy of avoiding constitutional adjudication where
not absolutely essential to disposition of a case." 415
U. 8., at 547, n. 12.
In fact, in this very case we applied the Siler rule by remanding the case to the Court of Appeals with explicit instructions
to consider whether respondents were entitled to relief under
state law.
Not only does the Siler rule have an impressive historical
pedigree, but it is also strongly supported by the interest in
avoiding duplicative litigation and the unnecessary decision
of federal constitutional questions.
"The policy's ultimate foundations ... lie in all that
goes to make up the unique place and character, in our
scheme, of judicial review of governmental action for
constitutionality. They are found in the delicacy of that
function, particularly in view of possible consequences
for others stemming also from constitutional roots; the
comparative finality of those consequences; the consideration due to the judgment of other repositories of constitutional power concerning the scope of their authority;
the necessity, if government is to function constitutionally, for each to keep within its power, including the
courts; the inherent limitations of the judicial process,
arising especially from its largely negative character and
limited resources of enforcement; withal in the paramount importance of constitutional adjudication in our
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system." Rescue Army v. Municipal Court, 331 U. S.
549, 571 (1947). 45

In addition, application of the Siler rule enhances the decisionmaking autonomy of the States. Siler directs the federal
court to turn first to state law, which the State is free to modify or repeal. 46 By leaving the policy determinations underlying injunctive relief in the hands of the State, the Court of
Appeals' approach gives appropriate deference to established
state policies.
In contrast, the rule the majority creates today serves
none of the interests of the State. The majority prevents
federal courts from implementing State policies through equitable enforcement of State law. Instead, federal courts
are required to resolve cases on federal grounds that no State
authority can undo. Leaving violations of state law unredressed and ensuring that the decisions of federal courts may
never be reexamined by the States hardly comports with the
respect for States as sovereign entities commanded by the
Eleventh Amendment.

v

One basic fact underlies this case: far from immunizing petitioners' conduct, the State of Pennsylvania prohibited it.
Respondents do not complain about the conduct of the State
of Pennsylvania-it is Pennsylvania's commands which they
seek to enforce. Respondents seek only to have Pennhurst
run the way Pennsylvania envisioned that it be run. Until
today, the Court understood that the Eleventh Amendment
Cf. H. L . v. Matheson, 450 U. S. 398, 407 (1981) (citing Justice Brandeis' opinion in Ashwander); Hutchinson v. Proxmire, 443 U. S. 111, 122
(1979) (citing the Court's opinion in Siler).
46
In some of the cases following Siler, this Court has required that the
decree include a provision expressly authorizing its reopening in the event
that a state court later decided the question of state law differently. See
Lee v. Bickell, 292 U. S. 415, 426 (1934); Wald Transfer & Storage Co . v.
Smyth, 290 U.S. 602 (1933); Glenn v. Field Packing Co., 290 U.S. 177,
178-179 (1933).
46
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does not shield the conduct of state officers which has been
prohibited by their sovereign.
Throughout its history this Court has derived strength
from institutional self-discipline. Adherence to settled doctrine is presumptively the correct course. 47 Departures are,
of course, occasionally required by changes in the fabric of
our society. 48 When a court, rather than a legislature, initi7
• "I agree with what the Court stated only days ago, that 'the doctrine of
stare decisis, while perhaps never entirely persuasive on a constitutional
question, is a doctrine that demands respect in a society governed by the
rule of law.' City of Akron v. Akron Center for Reproductive Health,
Inc.,-- U. S. - - , - - (1983). While the doctrine of stare decisis does
not absolutely bind the Court to its prior opinions, a decent regard for the
orderly administration of justice requires that directly controlling cases
either be followed or candidly overruled.'' Solem v. Helm, - - U. S.
- - , - - (1983) (BURGER, C. J., dissenting) (footnote omitted).
This statement was joined by four members of today's majority. The
fifth was the author of the opinion of the Court in City of Akron.
48
This is 'an especiaily odd context in which to repudiate settled law in
that if anything changes in our social fabric favor limitation rather than expansion of sovereign immunity. The concept that the sovereign can do no
wrong and that citizens should be remediless in the face of its abuses is
more a relic of medieval thought than anything else.
"Whether this immunity is an absolute survival of the monarchial privilege,
or is a manifestation merely of power, or rests on abstract logical grounds,
it undoubtedly runs counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts reflect a strong legislative
momentum in their tendency to extend the legal responsibility of Government and to confirm Maitland's belief, expressed nearly fifty years ago
that, 'it is a wholesome sight to see "the Crown" sued and answering for its
torts.'" Great Northern Life Ins. Co. v. Read, 322 U. S. 47, 59 (1944)
(Frankfurter, J., dissenting) (citation omitted).
In the even older decision of Poindexter v. Greenhow, 114 U. S. 270
(1884), the Court, after observing that "the distinction between the government of a State and the State itself is important, and should be observed," id., at 290, wrote:
"This distinction is essential to the idea of constitutional government.
To deny it or blot it out obliterates the line of demarcation that separates
constitutional government from absolutism, free self-government based on
the sovereignty of the people from that despotism, whether of the one or
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ates such a departure, it has a special obligation to explain
and to justify the new course on which it has embarked. Today, however, the Court casts aside well settled respected
doctrine that plainly commands affirmance of the Court of
Appeals-the doctrine of the law of the case, 49 the doctrine of
stare decisis (the Court repudiates at least 28 cases), 50 the
the many, which enables the agent of the State to declare and decree that
he is the State; to say 'L'Etat c'est moi.' Of what avail are written constitutions whose bills of right for the security of individual liberty are written, too often, with the blood of martyrs shed upon the battle-field and the
scaffold, if their limitations and restraints upon power may be overpassed
with impunity by the very agencies created and appointed to guard, defend, and enforce them; and that, too, with the sacred authority oflaw, not
only compelling obedience, but entitled to respect? And how else can
these principles of individual liberty and right be maintained, if, when violated, the judicial tribunals are forbidden to visit penalties upon individual
offenders, who are the instruments of wrong, whenver they interpose the
shield of the State? The doctrine is not to be tolerated. The whole frame
and scheme of the political institutions of this country, State and Federal,
protest against it. Their continued existence is not compatible with it. It
is the doctrine of absolutism, pure, simple, and naked .. · .. " !d., at 291.
See also Gibbons, The Eleventh Amendment and State Sovereign Immunity: A Reinterpretation, 83 Colum. L. Rev. 1889 (1983) . .
49
The heart of today's holding is that this Court had no power to act as it
did in 1981 when it ordered the Court of Appeals to consider and decide the
state law issues in this very case.
60
In the following cases the Court held injunctive relief may issue against
state officers on the basis of state law after explicitly rejecting their Eleventh Amendment defense: Rolston v. Missouri Fund Commissioners, 120
U. S. 391 (1887); South Carolina v. Wesley, 155 U. S. 542 (1895); Tindal v.
Wesley, 167 U. S. 204 (1897); Scully v. Bird, 209 U. S. 481 (1908); Hopkins
v. Clemson College, 221 U. S. 636 (1911); Atchison &c. R. Co. v. O'Connor, 223 U. S. 280 (1912); Johnson v. Lankford, 245 U. S. 541 (1918); Martin v. Lankford, 245 U. S. 547 (1918); Greene v. Louisville & Interurban
R. Co., 244 U. S. 499 (1917); Louisville & Nashville R. Co. v. Greene, 244
U.S. 522 (1917); Illinois Central R. Co. v. Greene, 244 U.S. 555 (1917).
Since petitioners' position applies also to federal sovereign immunity (indeed the principal case on which they rely, Larson, is a federal sovereign
immunity case), the following additional cases which refused to apply sovereign immunity to suits against federal officers acting within the scope of
their authority because the plaintiff had alleged that the officers had en-

81-2101-DISSENT
PENNHURST STATE SCHOOL & HOSP. v. HALDERMAN

41

doctrine of sovereign immunity, 51 the doctrine of pendant jurisdiction, 52 and the doctrine of judicial restraint. No sound
reason justifies the further prolongation of this litigation or
this Court's voyage into the sea of undisciplined lawmaking.
As I said at the outset, this case has illuminated the character of an institution.
I respectfully dissent.

gaged in unlawful conduct are rejected: Little v. Barreme, 2 Cranch 169
(1804); Wise v. Withers, 3 Cranch 331 (1806); Mitchell v. Harmony, 13
How. 115 (1851); Bates v. Clark, 95 U. S. 204 (1877); Belknap v. Schild,
161 U. S. 10 (1896); Sloan Shipyards v. U.S. Fleet Corp., 258 U. S. 549
(1922); Santa Fe Pac. R. Co. v. Fall, 259 U. S. 197 (1922); Philadelphia
Co. v. Stimson, 223 U. S. 605 (1912); Land v. Dollar, 330 U. S. 731, 738
(1947). Larson itself cites most of these cases with approval, and disapproves of none of them. All are overruled today. In fact, today the
Court repudiates the two-track analysis of Larson, since in Larson the
Court stated that conduct which has been specifically prohibited by statute
is not protected by sovereign immunity even if it is performed within the
scope of the official's duties~ yet today the Court holds that even if an officer violates a statute, his conduct is protected by sovereign immunity.
The Court also overrules the cases cited in n. 52, infra. If some of these
cases have been rarely cited, see ante, at 24, n. 27, this is because until
today the law was thought to be well-settled on this point.
51
From the fifteenth century English common law to Larson and beyond,
courts have never held that prohibited conduct can be shielded by sovereign immunity. That rule makes good sense-since a principal cannot authorize unlawful conduct, such conduct is of necessity ultra vires. There is
no reason to abandon such a well settled and sensible rule.
52
The majority also overrules Siler v. Louisville & Nashville R. Co., 213
U. S. 175 (1909), and its progeny, including Louisville & Nashville R. Co.
v. Garrett, 231 U. S. 298 (1913); Davis v. Wallace, 257 U. S. 478 (1922);
Chicago Great Western R. Co. v. Kendall, 266 U. S. 94 (1924); United Gas
Co. v. Railroad Commission, 278 U. S. 300 (1919); Glenn v. Field Packing
Co., 290 U. S. 177 (1933); Lee v. Bickell, 292 U. S. 415 (1934); Railroad
Commission of California v. Pacific Gas & Electric Co., 302 U. S. 388
(1938).
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answered by this Court many times in the past. The affirmative
answer to that question is supported by sound reasons of judicial
administration, by the doctrines of stare decisis and law of the
case, and by a correct understanding of the doctrine of sovereign
immunity.

A negative answer will place additional burdens on the

judiciary and on the victims of unlawful conduct by state
officials.

It will also require unn e cessary determinations of

constitutional questions, a result inimical to sound principles
of judicial restraint.

I. ~

I therefore respectfully dissent.
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In one of the most respected opinions ever written by a
Member of this Court, Justice Brandeis wrote:

"The Court developed, for its own governance in
the cases confessedly within its jurisdiction, a series
of rules under which it has avoided passing upon a
large part of all the constitutional questions pressed
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- 2 upon it for decision.

They are:

*

*

*

"The Court will not pass upon a constitutional
question although properly presented by the record, if
there is also present -some other ground upon which the
case may be disposed of. This rule has found most
varied application. Thus, if a case can be decided on
either of two grounds, one involving a constitutional
question, the other a question of statutory
construction or general law, the Court will ~cide only
the latter.
Siler v. Louisville & NashvilleR. Co.,
213 U.S. 175, 191." Ashwander v. Tennessee Valley
Authority, 297 U.S. 288, 346-347 (1936) (Brandeis, J.,
concurring).

The ( siler

c~ cited

Ashwande ~-- ~~_?____r-e-markably
today.

with approval by Justice

Bra~deis

in

similar to the case the Court decides

A privately owned railroad corporation brought suit

against the members of the railroad commission of Kentucky to
enjoin the enforc e ment of a rate schedule promulgated by the
Commission.

The federal circuit court found that the schedule

violated the plaintiff's federal constitutional rights and
granted relief.

This Court affirmed, but it refused to

~ecide

the constitutional question because injunctive relief against

x~e

state officials was adequately supported on the basis of state
law.

The Court explained:

"The Federal questions, as to the invalidity of
the state statute because, as alleged, it was in
viola ~ the Federal Constitution, gave the Circuit
Court jurisdiction, and, having properly obtained it,
that court had the right to decide all the questions in
the case, even though it ec1 e
e edera questions
adversely to the party raising them, or even if it
omitted to decide them at all, but decided the case on
local or state questions only.

*

*

*
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"Where a case in this court can be decided without
reference to questions arising under the Federal
Constitution, that course is usually pursued and is not
departed from without important reasons.
In this case
we think it much better to decide it with regard to the
question of a local nature, involving the construction
of the state _statute and the authority therein given to
the commission to make the order in question, rather
_,h
than to unnecessarily decide the various constitutional
/~~""""'
questions appearing in the record." Siler v.
~ _.} Louisville & Nashville R.R. Co., 213 U.S. 175, 191, 193
,),

tt ./
tL

~_v/

~~

A

(~ ~)

The Siler principle has been repeatedly applied in cases
state as well as local officials.

On numerous

occasions, when a suit against state officials has presented both

pvr-~ederal
~

.

~-

~~volving
~

•

constitutional questions and issues of state law, the

Court has upheld injunctive relief on state law grounds.

See,

1
In Siler the Court decided the case on state-law grounds,
even though it acknowledged that, "fi)n this case we are without
the benefit of a construction of the statute by the highest state
court of Kentucky, and we must proceed in the absence of state
adjudication upon the subject." 213 u.s., at 194.
Justice Peckham's opinibn in Siler rested on a long line of
cases, dating back to Chief Justice Marshall's decision ·in Osborn
v. Bank of the United States, 9 Cranch 738, 822 (1824), holdi~g '
that a federal court has jurisdiction over all the issues--state
as well as federal--presented by a case that properly falls
within its jurisdiction. Nor was Siler breaking new ground in
avoiding a federal constitutional question by deciding on state
law grounds.
In Santa Clara County v. Southern Pacific Railroad
Co., 118 u.s. 394, 410-411 (1886), the Court noted the importance
of the federal constitutional questions. Even though these had
been treated as dispositive by the lower court, and though they
were the "main--almost the only--questions discussed by counsel,"
id., at 395, the Court stated, "These questions belong to a class
which this court should not decide, unless their determination is
essential to the disposal of the case in which they arise." It
then determined that the challenged tax assessments were not
authorized by state law and affirmed the judgment solely on that
ground.
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- 4 e.g., Greene v. Louisville & Interurban R.R. Co., 244 U.S. 499,
508, 512-514 (1917)

(state board of valuation and assessment;

state attorney general); Louisville & Nashville R.R. Co. v.
Greene, 244 u.s. 522, 527 (1917)
u.s. 478, 482-485 (1922)

(same); Davis v. Wallace, 257

(state tax commissioner, state

treasurer, state auditor, state attorney general, and secretary
of state); Glenn v. Field Packing Co., 290 u.s. 177, 178 (1933)
(state tax commissioners); Lee v. Bickell, 292 u.s. 415, 425
(1934)

(state comptroller).---In

the~,:~the

considered and necessarily rejected the

Court

ention that the

Eleventh Amendment bars such relief; state officials had argued
at length that the actions were suits against the State and had
.
.
. h Ex parte Young. 2
en d eavore d t o d 1st1ngu1s

In addition, the

Court has routinely applied the Siler rule in cases upholding
injunctive relief on the basis of state law against municipal
officials, 3 and it has repeatedly reaffirmed the general

2

see Brief for Appellants, Greene v. Louisville and
; '
Interurban Railroad Co., 244 u.s. 499, at 27-45; Brief for State
Board and Officers, Louisville & Nashville Railroad Co. v.
Greene, 244 U.S. 522, at 74-101. See also Reply Brief of
Illinois Central Railroad Co., Illinois Central Railroad Co. v.
Greene, 244 U.S. 555, at 38-39 (companion case). The Court in
Greene noted that the highest court of Kentucky had held that
"discrimination such as that complained of" was not in accord
with the constitution and laws of the state. Although there was
no redress in state courts, the Court stated, "This, while
admitting the wrong, merely denies judicial relief, and is not
bindinq upon the federal courts." 244 U.S., at 512-513; see id.,
at 514.
3 see, e.g., Lincoln Gas & Electric Light Co. v. City of
Lincoln, 250 U.S. 256, 268-269 (1919) (modifying judgment to note
specifically that the District Court had relied on state
constitutional grounds rather than federal grounds to enjoin
Footnote continued on next page.
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principle in cases in which the plaintiffs were not held to be
entitled to the relief they sought. 4

In Hagans v. Lavine, 415 U.S. 528, 546 (1974), JUSTICE
WHITE, writing for the Court, quoted from the Siler opinion and
noted that the "Court has characteristically dealt first with
possibly dispositive state law claims pendent to federal

enforcement of occupation tax); Bohler v. Callaway, 267 u.s. 479,
489 (1925) (affirming injunction based on state constitutional
grounds, barring county tax receiver from levying execution of
assessments); Risty v. Chicago, Rock Island & Pacific Railway
Co . , 2 7 0 U . S . 3 7 8 ( 19 2 6 ) ( in d i v e r s i t y act ions , a f f i r min g
injunction on state law grounds barring county officials from
assessing costs for drainage system, and citing Greeene with
approval); Cincinnati v. Vester, 281 U.S. 439, 448-449 (1930)
(affirming injunction on state statutory grounds preventing
municipality from appropriating certain parcels of real
property); Hillsborough v. Cromwell, 326 U.S. 620, 629 (1946)
(affirming injunction, on state statutory grounds, barring
assessment of a tax by county tax collector). Such suits, of
course, do not implicate the Eleventh Amendment. Lincoln County
v. Luning, 133 U.S. 529 (1890).
4Most recently, in a unanimous per curiam opinion a year
ago, we held that it was an abuse of discretion for the Court o~
Appeals to decline to resolve a pendent state-law claim which ;
might have afforded relief against a school district, thus
avoiding a decision on federal constitutional grounds.
Schmidt
v. Oakland Unified School Dist.,
U.S.
(June 21, 1982)
(citing Ha gans v. Lavine, discuss~in text infra).
See also
Louisville & Nashville Railroad Co. v. Garrett, 231 U.S. 298,
303-304 (1913); Ohio Tax Cases, 232 U.S. 576, 586-587 (1914);
Chicago Great Western Railway Co. v. Kendall, 266 U.S. 94, 97-98
(1924); Waggoner Estate v. Wichita County, 273 U.S. 113, 116
(1927); United Gas Co. v. Railroad Commission of Kentucky, 278
u.s. 300, 307 (1929); Railroad Comm'n of California v. Pacific
Gas & Electric Co., 302 u.s. 388, 391 (1938).

I

Numerous other cases have cited Siler as an accurate statement
of the law regarding pendent jurisdiction. See, e.g.~ Hurn v.
Oursler, 289 U.S. 238, 243-245 (1933); Florida Lime Growers v.
Jacobsen, 362 U.S. 73, 81, n. 7 (1960); Aldinger v. Howard, 427
u.s. 1, 7 (1976)
0
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He added:

"Numerous decisions of this Court have stated the
general proposition endorsed in Siler--that a federal
court properly vested -with jurisdiction may pass on the
state or local law question without deciding the
federal constitutional issues--and have then proceeded
to dispose of the case solely on the nonfederal ground.
See, e.g., Hillsborough v. Cromwell, 326 U.S. 620, 629630 (1946); Waggoner Estate v. Wichita County, 273 u.s.
113, 116-119 (1927); Chicaqo G.W.R. Co. v. Kendall, 266
u.s. 94 (1924); United Gas Co. v. Ra1lroad Comm'n, 278
U.S. 300, 308 (1929); Risty v. Chicago, R.I. & P.R.
Co., 270 U.S. 378~ 387 (1926). These and other cases
illustrate in practice the wisdom of the federal policy
of avoiding constitutional adjudication where not
absolutely essential to disposition of a case." 415
u.s., at 547 n. 12.
Not only does the Siler rule have an impressive historical
pedigree.

It is strongly supported by the interest in avoiding

duplicative litigation as well as the interest in avoiding the
unnecessary decision of federal constitutional questions.

H.L. v. Matheson, 450 U.S. 398, 407 (1981)

Cf.

(citing Justice

u.s.

Brandeis' opinion in Ashwander); Hutchinson v. Proxmire,·- 443

111, 122 (1979).

In addition, it enhances the decisionmaking : "

autonomy of the States.

Unlike the majority's position, which

requires a decision on federal constitutional grounds that no
State authority can undo, the Siler rule directs the federal
court to turn first to state law, which the State is free to
modify or repeal.

Indeed, in some of the cases following Siler,

this Court has required that the decree include a provision
expressly authorizing its reopening in the event that a state
court later decided the question of state law differently.
v. Field Packing Co., 290

u.s.

Glenn

177, 178-179 (1933); Wald Transfer

..
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- 7 & Storage Co. v. Smyth, 290
U.S.

415~

426 (1934).

u.s.

602 (1933); Lee v. Bickell, 292

By leaving the policy determinations

underlying injunctive relief in the hands of the State, the Court
of Appeals' approach gives -appropriate deference to established
state policies.

Ironically, the premise underlying the Siler principle--that
------------------~

lawsuit ___.-I
also has jurisdiction over pendent state law issues, even

---

...-----..__

if the defendant is a state official--was most recently

--------

recognized by this Court in this very case.
~

.t

relied on three sources of law to support its holding that

~ ~ spondents
~

The District Court

have a right to treatment in the least restrictive

environment: a federal statute, a Pennsylvania statute, and the
Federal Constitution.

See 446 F. Supp. 1295 (ED Pa 1977).

The

u rt of Appeals, sitting en bane, affirmed on both state and
federal statutory grounds, and therefore found it unnecessary to
review the District Court's holding that the federal
constitutional rights of the Pennhurst residents had been
violated.

See 612 F.2d 84 (CA3 1979).

When we reviewed the case

in 1981, we rej e cted the federal statutory basis for the Court o f
Appeals' decision.

We did not accept respondent's contention
'

that the state law grounds provided an adequate basis for
affirmance of the judgment, because we were concerned that the
Court of Appeals' analysis of the state law question might have
been influenced by its erroneous reading of the federal statute.
Concluding that it was "unclear whether state law provides an

No. 81-2101
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independent and adequate ground which can support the court's
remedial order," 451

u.s.

1, 31 (1981}, we "remand red] the state-

law issue for reconsideration in light of our decision here."
Ibid.

We appended a footnote explaining why we declined to

consider the effect of the Pennsylvania Supreme Court's then
recent decision, In re Schmidt, 494 Pa. 86, 429 A.2d 631 (1981}.
In that footnote, we again expressly stated that the Court of
Appeals could "consider the state law issues in light of the
Pennsylvania Supreme Court's recent decision."

451 U.S., at 31,

n. 24.

The possibility that Siler was no longer good law, or that
the Eleventh Amendment might provide a basis for refusing to
decide the state law issues, apparently did not occur to any
Member of this Court.

Siler was still good law in 1981.

-------------------------II

The fair and efficient administration of the law is served
by respecting settled rules and by carrying out orders entered in
the course of litigation.

Neither the doctrine of stare decisis,

nor the doctrine of the law of the case, rigidly forecloses the
re-examination of old rules or outstanding orders.

The

doctrines, do, however, establish strong presumptions.

A

proponent of change must come forward with strong reasons to
disregard what has already been decided--reasons that are strong
enough to overcome the interests in certainty and stability which

No. 81-2101
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In this case, the parties have litigated for almost a decade
the assumption that the -rule of the Siler case was sound law.
The state law issue was fully briefed by both sides on the merits

'---·---

when the case first came before the Court.

See Brief for

Petitioners 9, 39-43; Brief for Respondents Terri Lee Halderman,
et al. 23-34; Brief for the United States 37-38; Reply Brief for
Petitioners 17.

Only after the case had been fully tried,

affirmed by the Court of Appeals sitting en bane, reviewed for
the first time in this Court, and remanded to the Court of
Appeals, did petitioners advance the argument that the Court
finds persuasive today.

In rejecting this contention, the Court

of Appeals quoted at length from this Court's opinion remanding
for reconsideration of the state law issue, 673 F.2d, at 649-651.
it is tolerably clear that the only reason the Eleventh Amendment

l

argument was not advanced at an earlier stage of the
nobody thought of it before.

cas~

Yet the Court accepts the

is that

State~s ~

contention at this late stage, requiring the plaintiffs to start
all over again in a state court if they wish to rely on state
law, and requiring the Court of Appeals to decide a serious
federal constitutional question which could be avoided if
plaintiffs obtain relief on the basis of state law.

Today the Court rejects settled doctrine, repudiates the
-----~____,

powerful interests supporting the Siler rule, and disserves the

--~
interest in bringing protracted litigation to a conclusion--an

No. 81-2101
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mistreatment of a relatively helpless segment of the community is
graphically described by undisputed findings of fact.

The

countervailing reason must -presumably be strong indeed.

In the

view of the majority, that reason is the doctrine of "sovereign
immunity."

The essence of the Court's anal~sis is encapsulated

in this statement:

"The constitutional principle of sovereign immunity,
embodied in the Eleventh Amendment, demands that claims
against state officials on the basis of state law be
resolved in state courts." Ante, at 21.

The Court's explanation of the doctrine that issues such a
powerful command is inadequate.

I shall therefore comment on it,

I

giving special attention to its historical and logical
relationship with the Siler rule repudiated today by the Court.

III

In Chisholm v. Georgia, 2 Dall. 419 (1793), the Court was
required to decide whether the doctrine of sovereign immunity
deprived a federal court of jurisdiction in an action in
assumpsit brought against the State of Georgia by a citizen of
South Carolina serving as the executor of the estate of a British
creditor.

In a decision that was unpopular with state

governments which were either unable or unwilling to pay their
just debts when due, the Court held that Georgia was amenable to
suit.

The analysis of the doctrine of sovereign immunity in the

No. 81-2101
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opinion of Chief Justice Jay is illuminating:

"It will be sufficient to observe briefly, that
the sovereignties in Europe, and particularly in
England, exist on feudal principles. That system
considers the Prince as the sovereign, - and the people
as his subjects: it regards his person as the object of
allegiance, and excludes the idea of his being on an
equal footing with a subject, either in a Court of
Justice or elsewhere. That system contemplates him as
being the fountain of honor and authority: and from his
grace and grant derives all franchises, immunities and
privileges: it is easy to perceive that such a
sovereign could not be amenable to a Court of Justice,
or subjected to judicial control and actual constraint.
It was of necessity, therefore, that suability became
incompatible with such sovereignty. Besides, the
Prince having all the Executive powers, the judgment of
the Courts would, in fact, be only monitory, not
mandatory to him, and a capacity to be advised, is a
different thing from a capacity to be sued. The same
feudal ideas run through all their jurisprudence, and
constantly remind us of the distinction between the
Prince and the subject. No such ideas obtain here: at
the Revolution, the sovereignty devolved on the people
" Id., at 471 (emphasis in original}.
It is familiar history that it took only five years for the
sovereign States, many of which were heavily in debt even though
the new central government had relieved them of their
revolutionary war obligations, to overrule the Chisholm case by
ratifying the Eleventh Amendment to the Constitution.
of that amendment has two noteworthy features:

The text

it encompasses

only suits by citizens of other States and foreign nations, and
it refers only to suits against States. 5

At the outset, this

5

"The Judicial power of the United States shall not
be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United
Footnote continued on next page.
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Chief Justice Marshall

wrote that the amendment would not apply to an action commenced
by a citizen of Virginia against the Commonwealth of Virginia.
Cohens v. Virginia, 6 Wheat. 264, 412 (1821).

He also asserted

that its force was, "of necessity, limited to those suits in
which a State is a party on the record."

Osborn v. Bank of the

United States, 9 Wheat. 738, 857 (1824}.

Before the end of the 19th century, however, the reach of
the Eleventh Amendment had been expanded along both dimensions.
The first of these textual limitations upon the scope of
constitutionally-mandated sovereign immunity was swept aside in
Hans v. Louisiana, 134

u.s.

1 (1890).

Hans was a suit against

the State of Louisiana, brought by a citizen of Louisiana seeking
to recover interest on the State's bonds. 6

Disagreeing with the

majority's analysis in Chisholm, the Court explained that some of

States by Citizens of another State, or by Citizens or
Subjects of any Foreign State." U.S. Const. Arndt. XI.
6 The Court's opinion expressly distinguished cases in which
a State might have unconstitutionally invaded the enjoyment of
other rights:
"Whilst the State cannot be compelled by suit to
perform its contracts, any attempt on its part to
violate property or rights acquired under its
contracts, may be judicially resisted; and any law
impairing the obligation of contracts under which such
property or rights are held is void and powerless to
affect their enjoyment." 134 U.S., at 20-21.
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- 13 the arguments made during the process of ratifying the
Constitution had become a part of the Constitution itself. 7
Thus, in the Court's view, the Eleventh Amendment merely
exemplified the broader and more ancient doctrine of sovereign
immunity, 8

and the Constitution bars a suit in federal court

brought by a citizen against his own State. 9

Second, the Court did not long adhere to Chief Justice
Marshall's test that a State must be a party of record for the
suit to be barred by sovereign immunity.

It held in a number of

cases that a suit against a state official was in essence a suit

7 Hans did not specify the precise constitutional basis for
this conclusion. Some years later, in Monaco v. Mississippi, the
Court recognized this problem:
"Manifestly, we cannot rest with a mere literal
application of the words of § 2 of Article III, or
assume that the letter of the Eleventh Amendment
exhausts the restrictions upon suits against nonconsenting States. Behind the words of the
constitutional provisions are postulates which limit
and control." 292 U.S. 313, 322-323 (1934).

~

"

8 The discussion of the doctrine of sovereign immunity in the
Hans opinion made no attempt to explain its virtues.
It relied
instead on the antiquity of the rule and the notion that a
contrary point of view is simply unthinkable. 134 u.s., at 21.
9 In support of its conclusion, the Court noted that Congress
had merely given the federal courts jurisdiction that was
"concurrent with the courts of the several States," and suggested
that it would be anomalous to permit a citizen to sue in federal
court when the state courts were closed to him.
Id., at 18. Of
course, that argument cuts the other way today, since, as
petitioners acnowledge, respondents' claim for relief under state
law could be brought in state court. Brief for Petitioners 32.

.
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Unlike suits against States, suits against state officials in
their own names were not dismissed at the threshold, Poindexter
v. Greenhow, 114 u.s. 270, - 288 (1885): Illinois Central R. Co. v.
Adams, 180 u.s. 28, 37-38 (1901), but the Court considered the
nature of the relief sought in order to determine whether the
State was the "real party in interest."

Cunningham v. Macon &

Brunswick R.R. Co., 109 U.S. 446, 456-457 (1883): In re Ayers,
123 U.S. 443, 487-492 (1887).

If the plaintiff sought relief

that required direct payment of money out of the State's treasury
to fulfill the State's financial obligations, or otherwise
directly interfered with the State's finances, then the suit was
treated as an action against the State, barred by sovereign
immunity. 10

But the Court preserved a selective approach to extending
the doctrine of _sovereign immunity.

It was settled doctrine that
~

the Eleventh Amendment did not protect unconstitutional
---------~.__....-....._

-----

by state officials acting in their official capacity.

"'

condu~t

,..

Poindexter

v. Greenhow, supra, at 288; Pennoyer v. McConnaughy, 140 U.S. 1,
10-12 (1891): Smyth v. Ames, 169 U.S. 466, 518-519 (1898) . 11

As

10 see, e.g., Governor of Georgia v. Madrazo, 1 Pet. 110, 123124 (1828): Louisiana v. Jumel, 107 U.S. 711 (1882): Hagood v.
Southern, 117 U.S. 52 (1886): North Carolina v. Temple, 134 u.s.
2 2 , 3 0 ( 18 9 0 ) ; Lou i s ian a v • S tee 1 e , 13 4 U . S • 2 3 0 , 2 3 2 ( 18 9 0 ) :
Smith v. Reeves, 178 u.s. 436 (1900).
11 see also Board of Liquidation v. McComb, 92 u.s. 531, 541
(1875); Allen v. Baltimore & Ohio R. Co., 114 U.S. 311, 315-316
Footnote continued on next page.
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the Court wrote,

"The other class is where a suit is brought against
defendants who, claiming to act as officers. of the
State, and under the color of an unconstitutional
statute, commit acts of wrong and injury to the rights
and property of the plaintiff acquired under a contra6t
with the State. Such suit, whether brought to recover
money or property in the hands of such defendants,
unlawfully taken by them in behalf of the State, or for
compensation in damages, or, in a proper case where the
remedy at law, is inadequate, for an injunction to
prevent such wrong and injury, ••• is not, within the
meaning of the Eleventh Amendment, an action against
the State." 140 U.S., at 10.

The Court reasoned that the absence of valid authority left the
official as a private actor, stripped of his representative
capacity. 12

This was not merely an ad hoc accommodation between

(1885); In re Tyler, 149 U.S. 164, 190-191 (1893); Reagan v.
Farmers' Loan & Trust Co., 154 u.s. 362, 388-391 (1894); Scott v.
Don a 1 a , 16 5 u • s • 5 8 , 6 7- 7 0 ( 18 9 7 ) ; Prout v • s tar r , 18 8 u . s . 5 3 7
(1903); McNeill v. Southern Ry. Co., 202 U.S. 543, 559 (1906}.
12

"That, it is true, is a legislative act of the
government of Virginia, but it is not a law of the
State of Virginia. The State has passed no such law,
for it cannot; and what it cannot do, it certainly, in
cont e mplation of law, has not done. The Constitution
of the United States, and its own contract, both
irr e pealable by any act on its part, are the law of
Virginia; and that law made it the duty of the
defendant to receive the coupons tendered in payment of
taxes, and declared every step to enforce the tax,
thereafter taken, to be without warrant of law, and
therefore a wrong. He stands, then, stripped of his
official character; and, confessiong a personal
violation of the plaintiff's rights for which he must
personally answer, he is without defence." Poindexter
v. Greenhaw, supra, 114 U.S., at 288.

" "

No. 81-2101

'

- 16 federal and state interests, see ante, at 14, 15, but an
application of the Court's established framework of Eleventh
Amendment

~ ysis.

In short, the decision upholding injunctive

relief in Ex parte Young, 209 U.S. 123 (1908}, which today's
~ajority

treats as a limited exception to the sweeping generality

of the Eleventh Amendment, in fact merely restated a well-settled
rule. 13

Another line of cases--highly relevant to today's decision-also shows that barring suits against state officials was as much
the exception as the rule.

State officials and other agents of

the State were not protected by the federal doctrine of sovereign
immunity from tort
...__- actions under state law.

In a diversity case,

federal courts had power to decide such cases and to award
injunctive and monetary relief against individuals who claimed to

13

As the Court observes, it is familiar learning that . there
is a tension in Ex parte· Young because the scope of the Eleventh
Amendment was held to be narrower than the scope of the
; /
Fourteenth. But the two amendments differ both in language and
purpose with regard to defining action by the State.
It is
clear, at all events, that the limitations on the Eleventh
Amendment in Ex parte Young simply followed the principles
established by the Court in cases that did not involve the
Fourteenth Amendment.
The Court stated:
"The answer to all this is the same as made in every
case where an official claims to be acting under the
authority of the State.
The act to be enforced is
alleged to be unconstitutional, and if it be so, the
use of the name of the State to enforce an
unconstitutional act to the injury of complainants is a
proceeding without the authority of and one which does
not affect the State in its sovereign or governmental
capacity." 209 U.S., at 159-160.

;
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challenged conduct had in fact been authorized by law.

This rule was expressly reaffirmed in

~

case decided by this

Court in the same Term as Ex parte Young and published in the
same volume of the United States Reports.

The appellant in

Scully v. Bird, 209 U.S. 481 (1908), brought a diversity suit
seeking injunctive relief against the dairy and food commissioner
of the State of Michigan, on the ground that "under cover of his
office" he had maliciously engaged in a course of conduct
designed to ruin plaintiff's business in the State.

The circuit

court dismissed the complaint on Eleventh Amendment grounds.

On

appeal, the plaintiff contended that the Eleventh Amendment "does
not apply where a suit is brought against defendants who,
claiming to act as officers of the State, and under color of a
statute which is valid and constitutional, but wrongfully
administered by them, commit, or threaten to commit, act? of
wrong or injury to the rights and property of the plaintiff, qr /
make such administration of the statute an illegal burden and
exaction upon the plaintiff."

Id. at 481. 14

This court agreed.

14
"Your orators further represent that all the acts
and doing sof the said Arthur c. Bird, as above
specified, in relation to the prohibition of the sale
of your orators' said syrups in the State of Michigan
are entirely unauthorized by the statutes of the State
of Michigan, and the said Arthur C. Bird, in committing
said acts above complained of, was and is acting as a
private citizen of the State of Michigan, but under
Footnote continued on next page.
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duties enjoined by the statutes of the State," and concluded that
it was "manifest from this summary .of the allegations of the bill
that this is not a suit against the State."

Id., at 490.

It was firmly established by 1908 that -· tortious acts by
state officials under color of office were not protected by the
Eleventh Amendment.

Cunningham v. Macon & Brunswick R. Co.,

supra, 109 U.S., at 452; Poindexter v. Greenhaw, 114 U.S., at

287; Reagan v. Farmers' Loan & Trust, 154
(1894). 15

u.s.

362, 390-391

A few years later, the Court explained the

relationship of these tort cases to the doctrine of sovereign
immunity in Hopkins v. Clemson Agricultural College, 221 U.S. 636

(1911):

"immunity from suit is a high attribute of sovereignty-a prerogative of the State itself--which cannot be
availed of by public agents when sued for their own
cover of his said office of Dairy and Food
Commissioner ..•• " Record 11.

15 The Court explained that the individual officer sued in
tort
"is not sued as, or because he is, the officer of the
government, but as an individual, and the court is not
ousted of jurisdiction because he asserts jurisdiction
as such officer. To make out his defense he must show
that his authority was sufficient in law to protect
him." Cunningham, 109 u.s., at 452; quoted in
Poindexter v. Greenhaw, 114 u.s., at 287.

No. 81-2101
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afford them freedom from liability in any case where,
under color of their office, they have injured one of
the State's citizens. To grant them such immunity would
be to create a privileged class free from liability for
wrongs inflicted or injuries threatened •••. Besides,
neither a State nor an individual can confer upon an
agent authority to commit a tort so as to excuse the
perpetrator.
In such cases the law of agency has no
application--the wrongdoer is treated as a principal
and individually liable for the damages inflicted and
subject to injunction againsl the commission of acts
6
causing irreparable injury."

This principle was repeatedly applied in federal courts in
cases contemporary with Young and Siler. 17

In Johnson v.

16 The Court also stated:
"Corporate agents or individual officers of the State
stand in no better position than officers of the
General Government, and as to them it has often been
held that:
'The exemption of the United States from
judicial process does not protect their officers and
agents, civil or military, in time of peace, from being
personally liable to an action of tort by a private
person, whose rights of property they have wrongfully
invaded or injured, even by authority of the United
States.' Belknap v. Schild, 161 u.s. 10, 18." 22r
u.s., at 645.

The importance of state law authority for the actions of state
officials also appears, by implication, in cases barring suits
against individual officials as suits against the State. In such
cases the Court frequently noted, as one relevant factor, that
the relief sought would be unauthorized by state law and would
therefore adversely affect the State itself. E.g., Louisiana v.
Jumel, supra, 107 U.S., at 721; Hagood v. Southern, supra, 114
u.s., at 68. In contrast, in cases of official actions that were
never authorized by state law, a federal court's remedy would not
run contrary to state policy.

17 some of · this Court's general language in Larson v. Domestic
& Foreign Commerce Corp., 337 U.S. 682, 691-702 (1949), is
inconsistent with the approach taken in the cases cited in text.
Footnote continued on next page.
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u.s.

541 (1918), the Court reversed the dismissal

of an action against the Bank Commissioner of Oklahoma and his
surety to recover damages for the loss of the plaintiff's bank
deposit, alleged

~o ~ave

been caused by the Commissioner's

failure to safeguard the business and

asset~

of the bank ih

negligent or willful disregard of his duties under state law.
The Court explained that the action was not one against the
State.

"To answer it otherwise would be to assert, we think,
that whatever an officer does, even in contravention of
the laws of the State, is state action, identifies him
with it and makes the redress sought against him a
claim against the State and therefore prohibited by the
Eleventh Amendment. Surely an officer of a State may
be delinquent without involving the State in
delinquency, indeed, may injure the State by
delinquency as well as some resident of the State, and
be amenable to both." Id., at 545. 8
But Larson is readily distinguishable. Not only was it a suit
against the federal War Assets Administrator rather than against
a state official.
It also involved a claim to a particular,
identified object of property, whose retention by the official
was "unlawful" only in the sense that the plaintiff claimed
~ ,
title, id., at 692. Such a claim is quite different from a suit
for injunctive relief against enforcement of a general policy or
practice, which the state supreme court has held to be
inconsistent with "the state's responsibility" which the state
"will not be allowed to ignore." In re Schmidt, 429 A. 2d 631,
637 (Pa. 1981). To the extent that Larson suggests that
sovereign immunity bars all suits based on action within the
scope of official authority, it is not necessary or appropriate
to read it back retroactively into the Eleventh Amendment, given
the clarity of our precedents in the Eleventh Amendment area.
18 In Lankford v. Platte Iron Works Co., 235 U.S. 461, 471,
476 (1915), the Court assumed that the Eleventh Amendment would
not bar a suit "to compel submission by the officers of the State
to the laws of the State, accomplishing at once the policy of the
law and its specific purpose," but rejected the appellees'
interpretation of the state statute. See also Old Colony Trust
Footnote continued on next page.
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plaintiff could bring a suit under state law against a state
official even if he did not allege that the defendant had acted
ultra vires--that is,

l

authority.

comp~etely

beyond the scope of official

A suit alleging that the official had acted within

his authority but in a manner contrary to state law was not
barred for a simple reason.

The Eleventh Amendment bars suits

against States; it does not bar suits against state officials for
action not authorized by the State's own laws.

If one accepts

the holding of Ex parte Young, as the majority apparently does,
this principle follows a fortiori.

Ex parte Young concludes that

unconstitutional action by state officials is not action by the
State even if it purports to be authorized by state law, because
the federal Constitution strikes down the state-law shield.
U.S., at 159.

In

the ~~

209

if the plaintiff proves his

case, there is by definition no state-law defense. 19

~hese

Co. v. Se attle, 271 u.s. 426, 431 (1926} (reaffirming general J ,
principle of Clemson in suit against city and county officials};
cf. Worcester County Trust Co. v. Riley, 302 U.S. 292, 297 (1937}
("generally suits to restrain action of state officials can,
consistently with the constitutional prohibition, be prosecuted
only when the action sought to be restrained is without the
authority of state law or contravenes the statutes or
Constitution of the United States"}; Cory v. White, _ _ U.S. _ _ ,
__ (1982} (stating that Worcester established that the "Eleventh
Amendme nt bars suits against state officers unless they are
alleged to be acting contrary to federal law or against the
authority of state law"}.
19
.
"If conduct of a state officer taken pursuant to an
unconstitutional state statute is deemed to be unauthorized and
may be challenged in federal court, conduct undertaken without
any authority whatever is also not entitled to Eleventh Amendment
immunity." Florida Department of State v. Treasure Salvors,
Footnote continued on next page.

.,
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historically wrong when it says that, because "the Young doctrine
rests on the need to promote the vindication of federal rights,"
injunctive relief may not be awarded against state officials
"where unnecessary to promote the supremacy 9f federal law."
Ante, at 14, 15.

-------------

These two lines of cases--upholding actions against state
officials for conduct violating the

F~ Constitutio~,

and

actions against state officials for conduct unauthorized by state
law--demonstrate that the Siler rule was fully harmonious with
Eleventh Amendment principles.

The jurisdiction of

the federal court in Siler was established by a federal claim
similar to the one asserted in Ex parte Young; the pendent statelaw claim was not barred by the Eleventh Amendment under the
rationale of the tort cases. 20

The federal court therefore had

Inc., 50 U.S.L.W. 5056, 5063 (July 1, 1982)
"Larson established that where the officer's
by statute, actions beyond those limitations
individual and not sovereign actions." Id.,
dissenting).
2 OA

(plurality opinioi)') ~
actions are limited
are to be considered
at 5068 (WHITE, J.,

.
.
.:3
t
s pe t 1. t 1oners
recogn1ze,
t h e same E 1 event h Amenumen
principles apply to diversity cases and to pendent state-law
claims. Brief for Petitioners 21. This Court's identical
treatment of the Eleventh Amendment issues in a trio of companion
cases, only one of them within the federal diversity jurisdiction
but each of them presenting pendent state-law claims, makes this
point clear. Greene v. Louisville & Interurban R. Co., 244 U.S.
499, 506-508 (1917); Louisville & Nashville R. Co. v. Greene, 244
U.S. 522, 528 (1917); Ill1n01S Central R. Co. v. Greene, 244 U.S.
555, 559 (1917). Thus it is highly improbable that the Court's
assertion of federal jurisdiction over pendent state-law claims
in Siler and Greene inadvertently ignored Eleventh Amendment
Footnote continued on next page.
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jurisdiction to resolve the case and grant injunctive relief on
either federal or state grounds, without encountering any barrier
imposed by the Eleventh Amendment • . Moreover, decision on state
grounds in Siler served the powerful interest in avoiding
unnecessary decision of federal constitutional questions.

Thus the Court's rejection of Siler not only runs counter to
the salutary principle of judicial restraint in constitutional
adjudication; it is also completely unsupported by this Court's
Eleventh Amendment decisions.

The majority acknowledges that the

defendant state officials are properly joined as parties to the
lawsuit, and that the District Court has ample power to grant
injunctive relief against them, but somewhere in the recesses of
the Eleventh Amendment it finds a limitation on the source of law
on which the District Court may rely.

To reach this conclusion

it cavalierly overrules a number of earlier cases and rejects a
rule that has been repeatedly approved by this Court.

This sort

of freehand rewriting of constitutional text is simply too much ,
'
for me to accept.

In p as sing the majority also casts doubt on another
apparently well-settled line of cases--those which make clear
that counties and other political subdivisions of States are not

problems, as the majority suggests. Ante, at 17-19. The Court
had repe atedly rejected the contention that state-law claims
against state officials were suits against the State itself.
Today's decision necessarily rejects those prior holdings.
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The defendants in this case

include various county commissioners, county mental retardation
administrators, and other officials of five Pennsylvania counties
surrounding Pennhurst.

Th~

Court casually suggests, "Given that

the actions of the county commissioners and mental health -·
administrators are dependent on funding from the State, it may be
that relief granted against these county officials, when
exercising their functions under the MH/MR Act, effectively runs
against the State."

Ante, at 21-22, n. 22.

flatly inconsistent with settled law.

This dictum is

Even if injunctive relief

against officials of the State itself would require additional
expenditures from the state treasury, we have consistently held
that it does not violate the Eleventh Amendment.

As we wrote in

Edelman v. Jordan, 415 U.S. 651, 667-668 (1974), "the fiscal
consequences to state treasuries in these cases were the
necessary result of compliance with decrees which by their terms
were prospective in nature.

Such an ancillary effect on the

state treasury is a permissible and often an inevitable
consequence of the principle announced in Ex parte Young, supra."
See also Milliken v. Bradley, 433

u.s.

267, 288-290 (1977).

This

principle applies a fortiori to suits against county officials,
who serve a governmental body that is not itself immune from
suit.

IV

The Court's willingness to cast off the

-

constraint ~ f

- 25 p~~~t __:n~~~

seems to stem from two sources:

an

unstated concern about the ability of feoeral judges to decide
issues of state law, ana a belief
immunity establishes such

~

~hat

the doctrine of sovereign

stron9 imperative that it must be

extended into areas where it has not previou_sly held sway. - I
find both of these grounds of decision to be indefensible.

Ever since the enactment of the Rules of Decision Act in
1789, Congress has assumed that federal courts are fully capable
of understanding ana applying the law of the States in which they
sit.

They apply such law routinely in diversity cases.

The

federal bench is served by former members of the state bar who
have achieved eminence in the practice of their profession before
assuming

feaer~l

office.

Indeed, in this case, the en bane court

which decided the state law issues included several such members
of the bar of Pennsylvania bar.

Federal judges should not have

their ability to decide an entire case undermined by an arbitrary
rule that deprives them of power to determine state law questions
when relief is sought against state officials. 21

The arbitrary rule announced today also results from an
exalted notion of the doctrine of sovereign immunity.

If one day

21 we have recently rejected any suggestion that state judges
are not fully competent to resolve issues of federal law. See,
~.,Stone v. Powell, 428 U.S. 465, 493-494, n. 35 (1976).
It
is equally truei however, that federal judges are fully capable
of deciding all issues that arise in litigation over which they
have jurisdiction.
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immunity establishes such

~

strong

imperativ~

that it must be

extended into areas where it has not previou_sly held sway. ·

I

-

find both of these grounds of decision to be indefensible.

Ever since the enactment of the Rules of Decision Act in
1789, Congress has assumed that federal courts are fully capable
of understanding and applying the law of the States in which they
sit.

They apply such law routinely in diversity cases.

The

federal bench is served by former members of the state bar who
have achieved eminence in the practice of their profession before
assuming

feder~l

office.

Indeed, in this case, the en bane court

which decided the state law issues included several such members
of the bar of Pennsylvania bar.

Federal judges should not have

their ability to decide an entire case undermined by an arbitrary
.

rule that deprives them of power to determine state law questions
when relief is sought against state officials. 21

The arbitrary rule announced today also results from an
exalted notion of the doctrine of sovereign immunity.

If one day

21 we have recently rejected any suggestion that state judges
are not fully competent to resolve issues of federal law.
See,
~.,Stone v. Powell, 428 u.s. 465, 493-494, n. 35 (1976).
It
is equally truei however, that federal judges are fully capable
of deciding all issues that arise in litigation over which they
have jurisdiction.

,
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this Court were to undertake a complete reexamination of Eleventh
Amendment doctrine, I might well subscribe to a literal
interpretation of the amendment such as the view espoused by
Chief Justice Marshall, see pp. ___ supra, _or by JUSTICE

BRENNA~

in his dissenting opinion in Employees v. Missouri Public Health
Department, 411 U.S. 279, 298 (1973).

But, assuming that stare

decisis requires adherence to Hans v. Louisiana and other 19th
century cases that broadened the reach of sovereign immunity, see
supra, 22 the underlying nature of the doctrine counsels strongly
against detaching any new areas of judicial activity from the
purview of federal courts. 23

22 rf the sovereign immunity doctrine were confined to
collection cases like Chisholm and Hans, it could be applied in
an evenhanded manner that produces no unanticipated injustice. A
rule that makes clear that "the obligations of a State rest upon
its honor and good faith, and cannot be made the subject of
judicial cognizance unless the State consents to be sued" gives
lenders and suppliers fair warning of the added risks involved in
doing business with a sovereign State.
23 rn Nevada v. Hall, 440 u.s. 410 (1979), we squarely,
rejected the notion that the Constitution contains some unwritten
guarantee that protects a State from being sued without its
consent in the courts of another sovereign. Referring to the
prevailing opinion in Chisholm v. Georgia, supra, we wrote:
"Mr. Chief Justice Jay described sovereignty as
the 'right to govern'; that kind of right would
necessarily encompass the right to determine what suits
may be brought in the sovereign's own courts. Thus,
Mr. Justice Holmes explained sovereign immunity as
based 'on the logical and practical ground that there
can be no legal right as against the authority that
makes the law on which the right depends.'
"This explanation adequately supports the
conclusion that no sovereign may be sued in its own
courts without its consent, but it affords no support
for a claim of immunity in another sovereign's courts."
Footnote continued on next page.

'·'

'

-

.
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Northern Life Ins. Co. v. Read, 322

u.s.

47, 59 (1944):

"Whether this immunity is an absolute survival of the
monarchial privilege, or is a manifestation merely of
power, or rests on abstract . logical grqunds, see
Kawananakoa v. Polyblank, 205 u.s. 349, it undoubtedly
runs counter to modern democratic notions of the moral
responsibility of the State. Accordingly, courts
reflect a strong legislative momentum in their tendency
to extend the legal responsibility of Government and to
confirm Maitland's belief, expressed nearly fifty years
ago that, 'it is a wholesome sight to see "the Crown"
sued and answering for its torts.'
3 Maitland,
Collected Papers, 263."

I respectfully dissent.

•

440

u.s.,

at 415-416.

Similar reasoning applies to the Court's decision today to invent
a new principle of sovereign immunity that is totally unsupported
by the text of the Constitution or by any of our prior decisions.

