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"' 
"' 

V I R G I N I A : 

IN THE CIRCUIT COURT OF THE COUNTY OF 

HERBERT LEE LYONS, 

Complainant 

v 

F.fLEo 

APR 3 o 7982 

JAMES E. HGOFNAGLE 
Cleric Of :!la Cl~!~it Court 

•t fiilirfax C11:;r.!y V• 
FAIRFAX ' "' 

vs. IN CHANCERY NO. 

MARGARET VERITY FLOWER LYONS, 

Defendant 

BILL OF COMPLAINT 

1. Your Complainant has been an actual bona fide 

N 
N resident and domiciliary of the Commonwealth of Virginia, 
~ 
z 
~ specifically Fairfax County, for a period of more than six 
> 

( 6) 

~months immediatel¥_preceding the institution of this suit. The 
Cl 
z 
<t 
>< 
l1J 
...J 
<t 

~ 
.... 

whereabouts of the Defendant are unknown. 

2. Both the Complainant and the Defendant are members 

~ of the caucasian race and over the age of eighteen (18) years; 
z 
a: 

~neither is a member of the Armed Forces of the United States. 
< 
z 
0 .... 
> 
l1J 
a. 

3. The Complainant and the Defendant were married on 

~September 13, 1972, in Arlington County, Virginia. 
z 
0 
Cl 
a: 
0 
(!) 

4. There was one (1) child born of this marriage, to-

wit: HERBERT GAVIN LYONS, whose whereabouts are unknown to the 

Complainant at this time. 

5. The . Complainant and the Defendant last cohabited 

as husband and wife in the County of Fairfax, Virginia. 

6. On April 13, 1982, the Defendant wilfully deserted 

and abandoned your Complainant, without just cause or excuse, 

1 



2 

and the parties have lived separate and apart without any 

interruption since that date. 

7. There is no hope or possibility of a reconciliation I 

I in this marriage. 

IN CONSIDERATION WHEREOF, and as the Complainant is 

without remedy, save in a Court of equity where all such matters 

alone are properly cognizable , Complainant prays: 

1. That he be awarded a decree of divorce a mensa et 

thoro from the Defendant on the ground of wilful desertion and 

abandonment from April 13, 1982, with leave to apply for a merger 

of the same into a divorce a vinculo matrimonii at the expiration 

of the statutory period. 

2. That he be awarded the complete care, custody , 

~and control of the infant child of the parties hereto. 
"" N 
N 

< 3. That he be awarded such further and general relief 
z 
~ I 
~ as the nature of his case may require, and which to this Honorable 

~ Court may seem meet, proper and just. 
z 
< x 
111 
.J 
< 
;: 
s Counsel 
... 
" > 
"' z 
a: 
0 ... ... 
" z 
0 
r­
>-
111 
a. 
0.: 
z 
0 
c 
a: 
0 
(.!) 

Virginia 22313-0294 
Complainant 

-

LYONS 



AFFIDAVIT AND MOTION FOR AN ORDER OF PUBLICATION 

COMMONWEALTH OF VIRGINIA 

M City of Alexandria 
M 

"' "' 

to-wit: 

< This day personally appeared pefore me, the undersigned 
z 
CJ 

~ Notary Public, in and for the Commonwealth aforesaid, 
~ 
~ LYONS, the Complainant in a divorce action pending in 
z 

HERBERT LEE .

1 the Circuit 
< 
>< 
1'J 
.J 
< 

~ 

Court of Fairfax County, Virginia, and made oath before me that 

MARGARET VERITY FLOWER LYONS, who is the Defendant in the said 

> 
~ divorce action, is to the best of his knowledge and belief a 
0: 
0 

S non-resident of the Commonwealth of Virginia, and/or 
z 
0 

E That due 6iligen~e has been used by and in behalf of th 
D.. 

a.: 
z Complainant to ascertain in what County or Corporation the said 
0 
c 
a: 
o Defendant is, without effect, and/or 
CJ 

II 

That the last known address of the said Defendant was 

the marital home, to-wit: 1101 Gladstone Place, Alexandria, 

Virginia 22308. 

Sworn and subscribed to before me this ,Z_t, ~day of 
April, 19 8 2. 

My Commission e xpires: 

I 
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AFFIDAVIT REQUIRED BY §20-132 
OF THE 1950 CODE OF VIRGINIA, AS AMENDED 

.., COMMONWEALTH OF VIRGINIA 
~ to-wit: 
~ City of Alexandria, 
z 
~ THIS DAY personally appeared before me, the undersigned 
> 
.i. 
~Notary Public in qnd for the jurisdiction aforesaid, HERBERT LEE 
0 
z 
< 
~LYONS, who, being duly sworn, did depose and say the following: 
..J 
< 
~ A. The present address of the child referred to in 
... 
< 
~these pleadings has been withheld from the Defendant and he 
z 
IC 
0 
~therefore cannot state it; the child lived at 1101 Gladstme Place, 
< 
z 
~Alexandria, Virginia 22308, before he was removed to an undisclos d 
lJJ 
D.. 

~ location by the Defendant . 
'Z 
0 

~ 1. He has not participated as a party, witness, or in 
0 
Cl 

any other capacity, in any other litigation concerning 

the custody of the same child in the Commonwealth of 

Virginia or any other state. 

2. He has no information of any custody proceeding 

concerning the children in a Court of the Commonwealth 

of Virginia or any other state. 

3 . He knows o f no person not a party to the 

proceedings who has phy sical custody of the child or 

I 

I 
I 

claims to have custody or visitation rights . h I wit respecti 

I 
I to the child inasmuch as he has no idea where the 

II child is . 

B. He agrees to comply with §20-132 (B) of the 1950 

Code of Virginia, as amended. 

C. He agrees to comply with §20-132 (C) of the 1950 

Code of Virginia, as amended. 



AND FURTHER THIS AFFIANT SAYETH NOT. 

M Subscribed and sworn to before me this 
N 

N April, 1982 . 
< 
z 
Cl 
Ct: 

> 
< 
Ct: 
c 
z 
< x 
Ill 
~ My Corrunission expires: 
~ :s 
... 
< 
> ... 
z 
a: 
0 s 
z 
0 
t-
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REQUEST 

FOR SERVICE ABROAD OF JUDICIAL OR EXTRAJUDICIAL DOCUMENTS 

DEMAN DE 
I 

AUX FINS DE SIGNIFICATION OU DE NOTIFICATION A L'ETRANGER 

D'UN ACTE JUDIC!AIRE OU EXTRAJUDICIAIRE 

Convention on the service abroad of judicial and extrajudicial documents in civil or 
commercial matters, signed at The Hague, November 15, 1965. 

Convention relative a la signification et a la noiification a l'etranger des acres judiciaires OU extrajudiciaires en matier'e civile 
OU commerciale, signee a La Haye, le 15 Novembre 1965. 

ldeniity and address of the applicant 
!dentire et adresse du requhanr 

Address of receiving authority 
Adresse de l'autorite destinataire 

M. Wayne Huggins 
Shariff of Fairfax Colli~ty 
Courthouse · 

The Senior Master of the Supreme 

4000 Chain Bridge Road 
Fairfax, Virginia 22030 
U. S. A. 

Court (Queen's Bench Division} 
Royal Courts of Justice 
Strand 
London WC2A 2LL 
England 

The undersigned applicant has the honour to transmit-in duplicate-the documents listed below and, in conformity with article 5 of the 
abO\·e-mentioned Convention, requests prompt service of one copy thereof on the addressee, i.e., 

(identity and address) 

LR requ~rant soussigne a /'honneur de faire parvenir-en double exemplaire-a l'autorire destinataire /es documents ci-dessous enumhes, 
.en la prianr conformeme~.a ~"Enicle 5 ck la.C,gnvt!mion pr,4.ci,ree . . d_'en fai_te_re"!!llre san; ffUird.;,m ex'l..'"R.,laire_,Eu destipat'!j..re, savoir: 

(idenri:e er adresse) F1.a.._garet V:....r.J. r:.y I! J.Ower' .LYOuS, .L .J ~ ~rOc:iO.:."U.a-S.i.1 ...... a.:r.e, 
Freeland, Oxford _ 

~ (a) in accordance t-ith the provisions of sub-paragraph (a) of the first paragraph of article 5 of the Convention.• 

a) selon /es jormes legates (article 5. alinea premier, /e11re a). 

0 (b) in accordance with the following particular method (sub-paragraph (b) of the first paragraph of article 5)•: 

b) selon la jorme particuliere suivanre (article 5. a/inea premier, le/Ire b) : 

0 ( c) by delivery to the addressee, if he accepts it voluntarily (second paragraph of article 5)*. 
c) le cas ecManr. par remise simple (article 5, alinea 2). 

The authority is requested to return or to have returned to the applicant a copy of the documents-and Of the a!1nexes*-with a certifica!e 
as provided on the reverse side. 

Ce11e autorire est priee de renvoyer ou de faire renvoyer au requeranr un exemplaire de /'acre-et de ses annexes -avec l'allestarion 
figuranr au verso. 

List of documents 
En~mharion des pieces 

Bill of Complaint 
Surnnons (Subpoena in Chancery) 

•Otltlt if inappropriate . 
Ra.rn It's menuom inu11lrl . 

6 

Done at 
Faira Fairf&x, >Tirginia 

Signature and/ or stamp. 

Si~nar~acheJ. i ) 
0. alll-~J '1 ' --

, the 
. le May 2 8 , J 9 8 2 

,-.... 

FOii,";! J-AA-116 
County v.n.14 



CERTIFICATE 
ATTESTATION 

~-undersigned authority has the honour to certify, in conformity with article 6 of the Convention, 

L'autorire sou.ssignee a /'honneur d 'a11esrer conformemenr a /'arricle 6 de ladire Convenrion, 

- 1) that the dor.ument has been served • 

I . que la demande a he execuree 

Ii!ITIED 

-le (dare) -------"-~""'-"'-'~~L-\4",_'1___,1~-'#~=v~YA~Wi ...... ~_/.-t/'tf'-"-'j',i''-'------------· 1.....,11 ...... N__..._30...__]..,982,.,... 
)

-the (date) -p; d' 

-at (place, street, number) D ~/ / ttz_. 
-lz (localire, rue numhoJ I() f /o/71n:v/mattJ"L AD~<. 7"M:~&iz«, {J.YdR?? 

-in one of the following methods authorised by article 5-

-dans une des formes suivanres prevues a /'arricle 5: 

0 (a) in accordance with the provisions of sub-paragraph (a) of the first paragraph of article S of the Convention•. 

a) selon /es formes !/gales (arricle 5, alin.!a premier, le11re a). 

b) selon la forme parriculiere suivanre : 

D (c) o accepted it voluntarily,• 

The documents referred to in the request have been delivered to: 

Les documents menrionnes dans la demande onr etl remis a: 

!AMES E HOQFNlGJ E 
.-!<irk of the Circuit Oolllt 

al iUriu: Co.-y. '!i. 

-(identity and description of person) .m~ , / .,,.-6; _ 5 / :::/:, 
-(idenrire et qualite de la personne) __ _."='7'-<-"""'~-L;...le.UYCL..;..._.t' _ __,1"-&7¥'-""""'""''7""~-'---7-+-""-::!/I'""" ~"""'~'---';::/""""¥/,""'£17?9-"-';...:;;.------------

-relationshipJo.tbe addJessee.(family1.business.or other):,_ . , .. _ ; ··, , _.,; ,-. ~ 0 
-liens de p~r~~i'e. de sub~;din~ti~n· ou -a~t;es. av~c- le desrinataire de /'acte: __ ... ribz.,."".""'-.""'"'--'Ha.._"""".._'-. ~~"'""--.,...------------

2~1t9f-ffl.e--<:ktf'ttfl'H!fl~Ht5--fMl>f41ee-!Hi~~,-l!~~>&l=Hl'141:ie.-~kMlllAe-JIMOl~·~· ..... ------------------:::::,,..r 
2. que la demande n'a pas ete execuree, en raison des fails suivants : 

In conformity with the second paragra 
detailed in the attached statemen • 

the expenses 

a/inea 2. de ladite Convention, le requerant est prie de donr le derail 

Annexes 

Annexes 

Do~s returned: 

Pie~eyFenvoyees: ! 
/~7724~ 

In appropriate cases. documents establishing the service: 

Le cas echeanr. /es documents justificatifr de /'execution: 

•Otltlf ir in•pproprhalt . 
Ru_1 er It'.\ men1111nt in 11 11/Fj 

/ 

f. 
~-

Done at ./ , the 
Fair a _ __.??<.......,. o/Y7?'--<<..U<;.6..L"P"77 _____ . le -~/~'--~£~· -~~':<~--

Signature and / or stamp. 
Sif?nawre ct/ ou cachet. 

.I 

2 7 



SU1' RY OF THE DOCUMENT TO BE sEAD 
ELEMENTS ESSENTIELS DE L'ACTE 

' ' 

Convention on the service ~broad of judicial and extrajudicial documents in civil or commercial 
matters, signed at The Hague, November 15, 1965. 

Convention relative a la signification et a la notification a /'/rranger des acres judiciaries et exrrajudiciares 
en matiere civile OU commerciale, signee a La Haye, le 15 Novembre 1965. 

(article 5, fourth paragraph) 

(arricle 5. alinla 4) 

Name and address of the requesting authority: 
Nam et adresse de f'autoritl requeranre: Circuit Court of Fairfax County, Virginia, by 

M. Wayne Huggins, Sheriff of Pierfax .County 

Particulars of the parties•: 
Jdenrill des parries: Herbert Lee Lyons, Plaintiff, versus Margaret Verity 

Flower Lyons, Defendant 

JUDICIAL DOCUMENP• 

ACTE JUD/CIA/RE 

Nature and purpose of the document: 

.Varure er objer de /'acre: Complaint and Subpoena in Chancery in a divorce action 
instituted by Herbert Lee Lyons against Marqaret Verity 
Flower Lyons 

Nature and purpose of the proceedings and, where appropriate, the amount in dispute: 
Nature el objer de /'ins1ance , le cas lch!anr. le montant du litige: Proceedings for absolute divorce and 

care, custody and control of the minor Herbert Gavin Lyons 

Dateandplaceforenteringappearance••: Within twenty-one (21) days af~er the ~ervice of 
Date el lieu de la comparulion: -----1t~hl7€e~aa:-tt;'lt~a:-Ec~hl'lee~di-€dtE0'71Cet:U11fffi~CeF.Ilk-'lt;;.,s6'-1,-. -i:a~_t::--.-tt;,-lh~ee-..i;_ C;.±~,EO~r~ .. k~. 'c..:s;._~Q)..:fHf~i~c~e1----­

e f the Circuit Court of Fairf'3£X Qo.~~ty ,_ Courthous;;e, 
4000 Cilain B'ridge Road, Fq~~~ax, _ _va. 22030, ·U.S._A. Court which has given judgment .. : 

.luridicrion qui a rendu la dlcision: --=-=~.,---.---..----------------------------------
Not applicable 

Date of judgmeni .. : 

Dare de la decision: __ ....;N:.:...:o;....t::_..:a""p~p.......::l:..:1=.· .=c..:a:::b..:..::l:..:e=----------"----_;__--"'-''-'--'--'=----------------
Time limits stated in the document .. : 

lndica1io11 des delias figuranr dans /'acre: --------------------------------------

Nature and purpose of the document: 

EXTRAJUDICIAL DOCUMENT** 

ACTE EXTRA JUDICIAi RE 

Not applicable 
.Varurr et uhjet de /'one:-------------------------------------------

Time limits stated in the document••: 

Indication de.1 delia.<.figurant dan.< /'ane: --------------------------------------

• Ir •ppropri•lt. idrn1ity and addrns of lhr prrson intrrntrd in rh 1ransmission of thr dc>< umrnl. 

.\'",/ I ti fto·11. 1ifr'l'lllf1 : ~ · / 4 , / r•"W 1k /O flr'r.\11"111' J1///r1•\\t!I' iJ Jo lrOnH'1i.\ ,\ifln i/t' J'uclt' . 

•• Drlrtr if inappro priatr. 
Hu11 ·r lei ll/( ' lfl/ •1 11 1 111111,f, ., J 

8 
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ANSWER 
< > 
i 
~ COMES NOW the Defendant, MARGARET VERITY FLOWER 
~ 
z 
fl LYONS, by counsel, and for her Answer to the Bill of Complainant 
< 

~ filed herein, says: 
Ul 
a. 
~ 
0 
'T" 

f: 1. That the Defendant admits the allegation of Paragraph 1 of 

( 
>- said Bill of Complaint, but denies that her whereabouts are unknown as 
f-
f-
~ she has been served with said Bill of Complaint. 
Cl 

" u 
c: 
i;. 

0 

:: 
2. That the Defendant admits the allegations of Paragraph 2 

J of said Bill of Complaint • 

I' ! 3. That the Defendant admits that the parties w~re married in 

: Arlington County, Virginia, but denies that the date of the marriage was 
' i 

i 
September 13, 1972, as alleged in Paragraph 3 of said Bill of Complaint, 

and asserts that the parties were married on September 13, 1971. _... 

4. That the Defendant admits the allegation of Paragraph 4 

referring to the birth and name of the minor child, but denies that his 

'' whereabouts are unknown. 

5. That the Defendant admits the allegations contained in 

Paragraph 5 of said Bill of Complaint. 

II 6 • That the Defendant denies she willfully deserted and abandoned 

II lhe Complaint, without just cause or excuse, as alleged in Paragraph 6 
I 

of said Bill of Complaint, but admits that they have lived separate and 

apart without any interruption since April 13, 1982. 

7. That the Defendant admits the allegations contained in 

Paragraph 7 of said Bill of Complaint. 

WHEREFORE, having duly answered, Defendant prays that 

said Bill of Complaint be dismissed. 9 



< > 
i 
0 ;... 
0 z 
J 

CROSS-BILL 

AND NOW for further Answer and by way of Cross-Bill of 

~ Complaint asking for. affirmative relief. the said MARGARET VERITY 
i 
~ FLOWER LYONS, respectfully represents unto the Court as follows: 
a. 
~ 
0 
:t 
1- 1. That your Cross-Complainant and the Cross-Defendant 

~were lawfully married on the 13th day of September, 1971, in Arlington 
1-w 
CJ County. Virginia. . 
VI 
l:J 
u 
ii: 
l:. 
0 

~ 
<! 
...: 

!I 
i: 
! 
,, 

2. That there was one child born of the aforesaid marriage. 

namely, Herbert Gavin Lyons (born July 24, 1975). 

3. That both parties hereto are members of the Caucasian 

;i race. over the age of eighteen years and neither is a member of the ,, 
'1 

:I Armed Forces of the United States. (! 

'i 

i 
·I 

·: 

4. That your Cross-Complaint is a non-resident of the State 

of Virginia. presently residing in England. 

5. That the Cross-Defendant is a bona fide resident of and 

domiciled in Fairfax County. Virginia and has resided and has been 

domiciled in the State of Virginia for more than s'ix months immediately 

preceding the institution of this suit. 

ii 
11 6 ii • 

!I v . .. I' irgrn1a. 

That the parties hereto last cohabitied in Fairfax County. 

I 
7. That for a long period of time the Cross-Defendant has 

treated your Cross-Complainant in a cruel and abusive manner, 

endangering her health and safety; that said Cross-Defendant has 

repeatedly humiliated, embarrassed and verbally abused your Cross-

Complainant; that by his acts and conduct the Cross-Defendant has 
10' 



inflicted such indignities upon the Cross-Complainant as to cause her 

great bodily pain and mental anquish; that by reason of all of said treat-

ment at the hands of the Cross-Defendant, your Cross-Complainant 
<: 

~ was compelled to leave the marital home and seek a home elsewhere 
0 
f-
~ than under the roof of the Cross-Defendant. 
J 
a: 
< 
i 
0 
Ul 
a. 

8. That Cross-Defendant for a number of years past, has 

~been and remains a habitual user of alcohol. By his words and acts, 
-r 

i= he has attempted by devious means to alienate the child, Herbert Gavin 
" > 
~ Lyons, from his mother, has interferred with your Cross-Complainant's 
l:! 
G 
;n efforts at communicating, participating in and maintaining a viable 
u 
~ relationship with said child, thereby causing him to be confused. Cross-
' 

S Defendant has shown he is unable to control and direct the child; that in 

.; his home the influences likely to be exerted upon the child are not condu­

cive to his best interest, growt? and development. 

9. That the Cross-Defendant is not a fit and proper person to 

have the custody of said minor child in that he is emotionally unstable; 

; that your Cross-Complainant is the better parent and the one in whose 

.· custody the welfare of the minor child will be best promoted. 

WHEREFORE, your Cross-Complainant prays: 

1. That she be granted a divorce~ mensa ~ thoro from the 

Cross-Defendant with leave granted to your Cross-Complainant to merge 

Ii the same into a decree of divorce a vinculo matrimonii at the expiration 
I - ---- ------
1 

j of one year from the date of the desertion aforesaid. 
,, 
II 

2. That the care and custody of Gavin Herbert Lyons, the 

minor child of the parties, be awarded to your Cross-Complainant, both 

pendente lite and permanently. 

11 



12 

11 

jl 3. That the Cross-Defendant, HERBERT LEE LYONS, be 

.,! 1

1 

required to pay to your Cross-Complainant a sufficient and reasonable 

. sum of money for the her maintenance and support and the maintenance 

II and support of said minor child, both pendente lite and permanently. 

<. 4. That the Cross-Defendant, HERBERT LEE LYONS, be 
> 
i 
~required to pay to your Cross-Complainant a sufficient sum of money 
a 
z 
~to enable her to prosecute this suit , including court costs and legal fees. 
< . -
i 
0 
~ 5. That she may have such other and further relief as the 
~ 
0 
f= Court may deem proper. ,... 

By Counsel 

Virginia 22209 

CERTIFICATE 

I HEREBY CERTIFY that a true copy of the foregoing Answer 
and Cross-Bill was mailed, postage prepaid, this 24th day of June, 
1982, to Gordon Peyton, Counsel for Complainant/Cross-Defendant, 

P. o. Box 294, Alexandria. Virgini~. :~r-029 ({ / 
! .7). / ' I .·. / l1A'ldNtJ 7~ 
\ _ YA. THOMPSON 

\ -. - \ ' \· t ( __ .... \ \ . 



ANSWER TO CROSS-BILL 

COMES NOW the Complainant, HERBERT LEE LYONS, by 
I 

(") 

~Counsel, and for Answer to the Cross-Bill of Complaint filed 
i 

herei~ 
<{ 

z . . 
(; against him, 
0:: 

respectfully represents unto this Honorable Court 
> 
~ the following: 
0:: 
Q 

z 
<{ 
x 
1'J 
..J 

1. 

~ (1), (2), (3), 
j 

He admits the allegations contained in Paragraphs 

(5) and (6) of the said Cross-Bill. 

I 
I 

I 
I 
! 
I 
I 
I 

I­
< 
f;j 
z 

2. He denies the allegations contained in Paragraph c 4) I 
~ of the Cross-Bill and states affirmatively that the Defendant is 
~ 

.ga .resident alien 1awfully admitted to the United States for 
>-
1'J 

~ permanent residence who is presently sojourning in the United c.. 
·z 
g Kingdom. 
0:: 
0 
~ 

3. He denies each and every allegation contained in 

Paragraph (7) of the Cross-Bill, demands strict proof thereof, 

and states affirm~tively that, prior to the time the Defendant 

wilfully deserted and abandoned the Complainant without any just 

cause or excuse, the Complainant was continuously subjected to 

such cruel and abusive treatment by his wife that he would have 

been justified in leaving the marital home himself for the sake 

his own health, safety, and welfare. 

4. He denies each and every allegation contained in 

I 

I 
of[ 

I 
I 
I 
; 

Paragraph (8) of the Cross-Bill, demands strict proof thereof, andi 
! 

states affirmatively that it is she, the Defendant, who has been 
11 

guilty of interfering with and effectively preventing the 

natural and ordinary ~ornmunication which exists between father 

and son by taking the child out of this country by stealth. This 

unilateral action by the Defendant is the cause of any confusion 

13 



which may exist in the mind of the child and not any words spoken 

or acts done by the Complainant. 

5. He denies each and every allegation contained in 

Paragraph (9) of the Cross-Bill and states affirmatively that the 

Defendant is not a fit and proper person to have custody of the '1 

g child in that she is emotionally unstable and manifestly irrespon-
1 

N II 

~ sible as is shown by her having abducted the child by stealth and 
I l!) 

a: . 
> removed him from his homeland and from the elementary school in 
.i. 

~which 
c( 
x 
Lil 
..J 
c( 

3: 
.'.l prays 
!( 
>-

he was regularly enrolled in Fairfax County. 

IN CONSIDERATION WHEREOF, Complainant respectfully 

that the Cross-Bill of Complaint filed herein against him be 

~ dismissed and that all relief thereunder be denied; that this a: 
0 

::: 
; Honorable Court assess attorneys' fees and costs in an amount 
0 .... 
~ sufficient to reimburse the Complainant for the expenses he has 
D. 

a: 

I 
I 
I 
i 

z incurred to obtain access. to his son 
0 

I and effect his return to the 1 

c 

I 
I 

a: 
g United States; that the Court strike the Defendant's Answer because 

14 

she has not complied with §20-132 of the 1950 Code of Virginia, as J 

amended; and that he have such further and general relief which 

this Honorable Court may deem meet, proper, and just. 

Gordon P. Peyton 
Post Office Box 294 

HERBERT LEE LYONS 
.----~·-y Counsel 

Alexandria, Virginia 22313-0294 
Counsel for Complainant 

Bruno A. Ristau 
Kaplan, Russin & Vecchi 
1218 Sixteenth Street, N. W. 
Washington, D. C. 20036 
202/ 638-0060 
Of Counsel 

I 
I 
' I 
I 



II 
N 0 T I C E 

(Tl TO: ID.RGARET VERITY FLOWER LYONS 
c/o Betty A. Thompson 

Attorney at Law 
(Tl 
N 
N 

~ 
z 
(!) 
a: 
> 
~ 
a: 
0 
z 
< x 
l/.J 

1800 North Kent Street, #1001 
Arlington, Virginia 22209 

PLEASE TAKE NOTICE that on the 23rd day of July, 1982, 

~at 10:00 A.M., or as soon thereafter as Counsel may be heard, 

~ 
~ I shall appear before one of the Judges of the Fairfax Circuit 
> 
"' ~ Court and move the Court for the entry of an Order compelling 
I:: 
< 
z the Defendant to return the child of theparties to the United 
0 .... 
>-
~States, and specifically to the jurisdiction of this Court 
a: 
Z forthwith and that I shall further move the Court for the entry 
0 
a: 
0 
e> of a Decree of Reference in this cause so that the matter of the 

divorce may be heard on its merits. 

YOU WILL PLEASE GOVERN YOURSELF ACCORDINGLY. 

ordon P. Peyton 
Post Office Box 294 

HERBERT LEE LYONS 
By Counsel 

Alexandria, Virginia 22313-0294 
Counsel for Complainant 

Bruno A. Ristau 
Kaplan, Russin & Vecchi 
1218 Sixteenth Street, N. W. 
Washington, D. C. 20036 
Of Counsel 

r-.. 

I 
·1 
i 
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"' "' 

MOTION FOR ORDER ALLOWING TELEPHONE ACCESS 

COMES NOW the Complainant, HERBERT LEE LYONS, by 

"' Counsel, and respectfully moves this Honorable Court for entry 
~ 
z 
(; 
a: of an Order 'permitting him telephone access to his son pending 
> 
~ his return to the United States, and in support thereof respect­
c 
z 
~ fully represents unto this Honorable Court the following: 
kl 
.J 
< 
~ 1. The Defendant has permitted the Complainant to 
j 
... 
~ speak to his son for a total of twenty-nine (29) minutes during 
z 
a: 
0 ... 
~ 

the month of July, to-wit: six (6) minutes on July 10, four (4) 
z 
0 
I­
>­
kl 
D. 

minutes of July is, five (5) minutes on July 18, nine (9) minutei 

~ on July 24 and five (5) minutes on July 28. I 

~ 2. The Defendant has advised the Complainant that he I 
will be permitted no further telephone conversations with his 

16 

son . 

3. Inasmuch as the Defendant took the son to England 

without the knowledge and consent of the Complainant, and in 

view of the distance involved , it is only fair that he should 

have some form of "visitation" with his only child . 

IN CONSID~RATION WHEREOF, Complainant pray s that this 

Court enter an Order directing the Defendant to allow the 

Complainant telephonic access to his son during waking hours for 

a period of at least thirty (30)min~tes per week. 

HERBERT LEE LYONS 
By Counsel 

~&~_ 
Gordon P. Peyton 
Counsel for Complainant 



CERTIFICATE OF SERVICE 
I 

(') 

I, Gordon P. Peyton, do hereby certify that I have this I 
~(] day of August, 1982, mailed a true copy of the foregoing 

Mttton for Order Allowing Telephone Access to Miss Betty A. 
Thompson, Attorney at Law, 1800 Kent Street, Suite 1001, Arlingto1

1

, 

Virginia 22209, Counsel for Defendant. 

! /-~~ 
0:: 
a 
z 
< x 
llJ 
.J 
< 
"" 

. i 
I 

17 



RESPONSE TO MOTION FOR VISITATION 

COMES NOW the Defendant, MARGARET VERITY FLOWER 

LYONS, by counsel, and moves this Honorable Court for entry of an 

--: 
> Order refusing to hear Complainant's Motion for telephone visitation 
i 
0 

G with a minor child on the ground that the High Court of Justice, Family 
z 
J 
er 
~ Division, Oxford District Registry, has jurisdiction over the issues of 

R custody (and visitation) and that said issues are pending before said 
0. 
~ 
0 .,.. Court; and tht the Circuit Court of Fairfax County has not entered 
i= 
q: any order finding that this Court should not give full faith and credit 
>-r 
t to the orders of the English courts and should take jurisdiction of the 
t:; 
'II 

:; issues of custody (and visitation). 

" '• / ] 7/72 ;i 

/ ;;k,,~Jr NANM. JO~/ 
i: Counsel for coZainant 

1800 North KertYStreet 
Suite 1001 
Arlington, Virginia 22209 

CERTIFICATE 

I HEREBY CERTIFY that a true copy of the foregoing 
Response to l\!Iotion for Vi,tation was mailed, postage prepaid, this 
61(.p day of Cb;fa.v5 , 1982, to Gordon P. Peyton, Esquire, 
P.O. Box 294, Ale andria, Virginia 22313. · . 

.5 

/·/7 017 , } ~ 
/ / / , / / 

/ / ~ ./ / v ,erze. (fCZ</ 
I NAN' JVI. JOSE P-H:::-' / --

{__, .- -

18 
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PARTIAL TRANSCRIPT 

1 

'J .AM"' ROOFNAGLE 
VIRGINIA: ; . 

erk oi the Circuil Court 

~ . 
at taid:a.x k<!un1Y~ Y&. 

IN THE CIRCUIT COURT OF FAIRFAX 

- - x 

HERBERT LEE LYONS, 

Complainant, 

vs. In Chancery No. 76188 

MARGARET VERITY FLOWER LYONS, . ·T . 
' r . 

' 
-'t'~·i; DECl 
; :.: .; \ 3 1982 Defendant. 

~LE~ Lq:,. :_.: -. · · : · 
- - - - - - - - - - - x . ··· ~:.~- ;_~:-.:i!-~ ,-:,, : ;_ \r:~:·:.. , ... ~ . · _·;:, -..f 

Fairfax, Virginia 

Monday, August 30, 1982 

The proceedings commenced at 10:00 a.m. 

BEFORE: 

THE HONORABLE BURCH MILLSAP. 

APPEARANCES: 

BRUNO A. RISTAU, Esq., Kaplan, Russin 
& Vecchi, 1218 Sixteenth Street, 
Northwest, Washington, D.C. 20036, 

and 
GORDON P. PEYTON, Esq., 117 North 

Fairfax Street, Alexandria, 
Virginia 22314-3293, counsel 
for the complainant. 

NAN M. JOSEPH, Esq., 1800 Kent Street, 
Suite 1001, Arlington, Virginia 
22209, counsel for the defendant. 

PLATT ,r... DA'\VSON 
REGISTERED PROFESSIO:-."AL REPORTERS 

241-8752 
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3 

1 P R 0 C E E D I N G S 

2 (Whereupon, the Court Reporter was sworn.) 

3 * * * * * * * * * * * * * * * * * * * * * * * * * * 

4 THE COURT: In reaching a decision attempting to 

5. interpret the order from the Court of Appeals in England as 

6 it relates to the requirements of the Oehl case, the Court 

7 does not have much problem with reference to the Court of 

8 England with reference to one and two of the requirements 

9· of the Oehl case. 

10 I think the child and the mother being in England, 

11 the English Court would have jurisdiction under their 

12 Guardianship For Minors Act. On the other side of the coin, 

13 this Court also has jurisdiction. The father is a resident 

14 of Fairfax County, Commonwealth of Virginia. The mother has 

15 submitted to the jurisdiction of this Court, so this Court 

16 also would have jurisdiction to make a decision in the case. 

17 The only remaining issue for the Court to 

18 determine is under the Oehl case if there is sufficient 

19 order and decision in England that this Court has to give 

20 full faith and credit and comity to. In trying to decipher 

21 what happened in England, that would be binding upon the 

22 parties, could be only the decision of the Court of Appeals. 

23 There was, in effect, a vacation of the lower 

20 ~: 
~ 

PLATT &. DA,VSON 
REGISTERED PROFESSIO~AL REPORTERS 

241-S'T52 
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1 court ruling in England where the lower court directed the 

2 mother to return the child to this country. When it 

3 vacated that order and reversed the lower court, it saw fit 

4 to then in turn enter its order. The Court can only assume 

5 its order is based on the transcript that was submitted on 

6 appeal. 

7 Item Three of the order from the Court of Appeals 

8 directs that the child shall remain in the interim care and 

9 
control of t~e plaintiff until further order of the Court. 

10 Now, when· the Court gives that direction, that is equivalent 

11 to, the Court would assume, a pendente lite decree in this 

12 court where they make a decree that the child shall remain 

13 in the care and control of one parent until further order. 

14 Once they make that decision, the Court would 

15 conclude that that satisfies Item Three of the Oehl case. 

16 It is a Court of Appeals decision and a direction that the 

17 child remain in the interim care and control of the plaintiff. 

18 Once it makes that determination, the Court would have to 

19 conclude that the Court of Appeals would not have made that 

20 determination without giving consideration that it would be 

21 in the best interest of the child to remain until further 

22 order of the Court under the care and control of the 

23 plaintiff, the mother. 

PLATT &. DA 'VSON 21 
REGISTERED PROFESSIONAL REPORTERS 
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1 So having concluded that all three items of the 

2 Oehl case have been complied with, the Court would have to 

3 deny the request for an affirmative ruling from this Court 

4 directing the mother to return the child to the jurisdiction 

5 of this Court. 

6 The only other outstanding matter would be the 

7 request by the father for an order of the Court to direct 

8 telephonic communications . Since this Court does have 

9 jurisdiction of the parties, the same as the English Courts, 

10 the Court cannot see any reason why this Court cannot rule, 

11 and also review the Appeals Court decision, that the father 

12 should have reasonable access to the child. 

13 Reasonable access to the child and in interpretation 

14 of the order, which is not ambiguous, would mean telephonic 

15 communication with the child. And the Court would so rule. 

16 The Court would deny the affirmative relief directing the 

17 mother to return the child to this jurisdiction; but also 

18 in interpretation of the order, reasonable access with the 

19 child would mean that the father could have telephonic 

20 communication with the child. 

21 Now , since this is an interpretation of the 

22 jurisdiction and the procedural and substantive law applied 

23 by the English Court and the interpretation of the order of 

22 PLATT .so DA,VSON 
REGISTERED PROFESSIO~AL REPORTERS 

241-8752 
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1 the English Court, I believe that this would have sufficient 

2 finality that the father can exercise his immediate right 

3 of appeal for a consideration by the Supreme Court. As 

4 counsel ably argued, time is of the essence. The longer 

5 the child stays in England, the further he gets away from 

6 the father and the community of which he was uprooted. So 

7 the Court would ask that counsel forthwith submit a decree 

8 to be entered by this Court. 

9 MR. RISTAU: Your Honor, may I respectfully ask 

lO for one brief clarification of Your Honor's order? 

11 THE COURT: Sure. 

12 MR. RISTAU: Would Your Honor be amenable to an 

13 application at a future date to have the child returned 

14 for the trial of the custody matter, or does Your Honor's 

15 order right now foreclose the return of the child at any 

16 time? 

17 THE COURT: At this time the Court has concluded 

18 that the question of custo~y or guardianship lies in the 

19 English Court. The Court, in making that conclusion, could 

20 not require the return of the child; but at the same time, 

21 on a rehearing on the lower court level in England, since 

22 the father prevailed originally, then it may be a useless 

23 act to continue this ·further with reference to proceedings 

23 
REGISTERED PROFESSIO:SAL REPORTERS 
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here until such time as the lower court in England has taken 

up a review or reconsideration of the original petition. 

The lower court may again conclude the best 

interest of the child would be to return to this country. 

From the facts and conclusions reached by the trial judge, 

I cannot see how the trial judge would do an about face; 

although in reading the decision of the Appeal Court, it 

seems to be a reversal not as to the conclusions reached 

by the trial judge or the application of the law by the 

trial judge but because of the inconsistencies of the trial 

judge in reaching that opinion. 

I think once it goes back down there, ultimately 

it probably will make a decision that the child should be 

returned to this country for a final determination. If 

that is ultimately the decision of the trial judge and 

being affirmed by the Appeals Court, then this Court would 

take jurisdiction at that time. 

MR. RISTAU: Thank you. 

THE COU~T: Anything else? 

MS. JOSEPH: Your Honor, I would ask for one 

other piece of clarification. You indicated that you would 

enter an order requiring telephonic visitation. Could you 

be very specific in terms of how much or what times? I 

® . ' ' PLATT . ..._ DA "\\7SON 
REGl!"'iTERED PROFESSIONAL REPORTERS 

241-ST52 

7 



8 

1 suspect that may be something that we should get a ruling 

2 on rather than have to try to work it out. 

3 THE COURT: The Court cannot rule now without 

4 any evidence whatsoever. I don't know if the mother is 

5 employed or not employed, the hour differential between 

6 here and England. Calls would have to be made at a reasonable 

7 hour for the child, a seven-year-old child, in the evening 

8 because of school during the day or on Saturdays and Sundays. 

9 Now, I think that counsel would be better advised 

10 to try to reach some agreeable time that the father might 

11 place the call and giving consideration that a seven-year-

12 old child has a time that he may go to bed at night. The 

13 call is to be received at reasonable hours in England to 

14 talk with the child. 

15 MS. JOSEPH: Thank you. 

16 MR. RISTAU: The only thing we would ask for, 

17 Your Honor, if it is material, is access to the child 

18 twice a week for up to 20 minutes during waking hours of 

19 the child. 

20 THE COURT: That is not unreasonable. 

21 MS. JOSEPH: Okay. 

22 THE COURT: As far as the Court is concerned; the 

23 father may exercise those rights twice a week, 20 minutes per 

PLATT &. DA "\\"SON 25 
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1 call. 
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MR. RISTAU: During waking hours of the child. 

THE COURT: Yes, without interference of the mother. 

MR. RISTAU: Thank you, Your Honor. 

MS. JOSEPH: Thank you, Your Honor. 

(Whereupon, at 11:45 a . m., the proceedings 

in the above-entitled matter were concluded.) 

PLATT .... DA ,,~soN 

REGISTERED PROFE8SIO~AL REPORTERS 
241-87'52 



_ , ORDER 

THIS CAUSE came on to be heard upon the Motion of the 

Complainant/Cross-Defendant for entry of an Order compelling the 

Defendant/Cross-Complainant to return the child of the parties to 

the jurisdiction of this Court and upon the Motion of the 

Complainant/Cross-Defendant for entry of an Order permitting him 

telephone access to the minor child of the parties; upon the 

pleadings filed herein; upon the argument of counsel heard on 

July 23, 1982; upon the Memoranda of Law submitted by each party; 

upon the record of the proceedings instituted in England filed 

with the Court; and, ·upon further argument of counsel heard on 

August 30, 1982. 

IT APPEARING TO THE COURT that the issue of whether an Order 

should be entered requiring the return of the minor child, 

Herbert Gavin Lyons, to the jurisdiction of this Court has been 

litigated by the parties in England and that an Order was entered 

on July 6, 1982 by the Supreme Court of Judicature, Court of 

Appeal that (1) discharged an Order issued on June 28, 1982, by 

the High Court of Justice, Family Division, which required the 

return of the child to the United states; and (2) Ordered that 

the "child Herbert Gavin Lyons do remain in the interim care and 

control of the Plaintiff Margaret Verity Lyons until further 

order with reasonable access to the Defendant Herbert Le.e Lyons;" 

and (3) that there be a fresh hearing of the swmnons; and 

IT FURTHER APPEARING TO THE COURT that the Order of the 

English Court of Appeal meets the three-pronged test established 

by the Virginia Supreme Court in the Oehl case, specifically, 

27 



that the English Court had jurisdiction over the parties and the 

subject matter; that the procedural and substantive law applied 

by the English Court was reasonably comparable to that of 

Virginia; and, that in awarding interim care and custody of the 

minor child to Margaret Lyons the English Court would not have 

made such an Order without considering that it was in the best 

interests of the child to remain, until further Order of the 

Court, under the care and control of the Plaintiff, the mother; 

and 

IT FURTHER APPEARING TO THE COURT that this Court has to 

give full faith and credit and comity to the English Order ; and 

IT FURTHER APPEARING TO THE COURT that this Court also has 

jurisdiction of the parties since the Complainant/Cross-Defendant 

is a resident of Fairfax County and the Defendant/Cross-

Complainant has submitted to the jurisdiction of this Court, and 

this Court can review and interpret the decision of the English 

Court of Appeal regarding access to the child; it is therefore 

ADJUDGED, ORDERED AND DECREED that this Court will grant 

comity to the Order of July 6 , 1982, entered by the Supreme Court 

of Judicature, Court of Appeal, England and, as the question of ""' 
___ / 

custody lies in the English Court, this Court will deny the 

Motion of the Complainant/Cross-Defendant for an affirmative 

ruling directing the return of 'the minor child to this 

jurisdiction; and, it is further 

ADJUDGED, ORDERED, AND DECREED that this Court orders that 

the Complainant/Cross - Defendant shall be entitled to telephone 

visitation with the minor child, Herbert Gavin Lyons, twice each 

week during waking hours~ for periods of up to twenty (20) 

minutes each. 

28 



AND THIS CAUSE IS CONTINUED. 

ENTERED this ~day of September, 1982 

~~~::J 
, . 
Counsel for Complainant/Cross-Defendant 
P.O. Box 294 
Alexandria, Virginia 22313-0294 

~?2~ 
BRUNO A. RISTAU 
Of Counsel for Complainant/Cross-Defendant 
1218 16th Street, N.W. 
Washington, D.C. 20036 

Counsel for 
1800 North 
Suite 1001 
Arlington, Virginia 22209 

29 



30 

< 
z 
Cl 
a: 
> 
.i. 

NOTICE OF APPEAL 

~ COMES NOW the Complainant, HERBERT LEE LYONS, by 
z 
< x 
~counsel, and pursuant to Rule 5:6 of the Supreme Court Rules 
~ 

3: 
Shereby notes his appeal from the final Order of this Honorable 
... 
"' 
~Court entered in favor of the Defendant on September 23, 1982. 
a: 
0 ... 
~A transcript of testimony will be hereafter filed. 
z 
0 .... 
r 
w 
Cl. 

c: 
z 
0 
0 
a: 
0 
Cl 

II 

Gordon P. Peyto 
117 North Fairf Street 
Alexandria, Virginia 22313-0294 
Counsel for Complainant 

Bruno A. Ristau 
KAPLAN, RUSSIN & VECCHI 
1218 Sixteenth Street, N.W. 
Washington, D. C. 20036 
Of counsel 

HERBERT LEE LYONS 
By counsel 

CERTIFICATE OF SERVICE 

I, Gordon P. Peyton, do hereby certify that I have this 
sixteenth day of October, 1982, mailed a true copy of the fore­
going Notice of Appeal, by First Class Mail with postage prepaid, 
to Miss Betty A. Thompson, Attorney at Law, l~ North Kent Street 
#1001, Arlington, Virginia 22209, counsel~~~efen 

/ . ,. 

/ , 



DECREE OF DIVORCE A MENSA ET THORO 

THIS CAUSE came on this day to be heard upon the Bill 

of Complaint, accompanied by the Affidavit required by §20-132 of 

: the 1950 Code of Virginia, as amended; upon proper service of 
N 
N 
~ 

z 
~ 
~ 

> 
~ 

process of the same upon the Defendant; upon the Answer and Cross-

Bill of Complaint then filed by the Defendant; upon the Answer to 

~ Cross-Bill then filed by the Complainant; 
z 

upon the Decree of 
~ 
x w 
~ 
~ 

~ 
> 

Reference entered herein by the Honorable Burch Mil~sap on July 

23, 1982, wherein Stephen L. Best, Esquire, a Commissioner in 

~Chancery of this Court, was directed to take the testimony of the 
~ 
0 

Sparties and their witnesses and to make a report of his findings 
z 
0 
~ 

~ and recommendations w~th reference to the truth of the 
~ 

~ 
zallegations contained in said pleadings filed herein; upon proper 
0 
0 
~ . 
gNo~~ce for the taking of said depositions, the Complainant having 

appeared at the hearing held on October 7, 1982 in person 

accompanied by his attorney of record; the Defendant having 

appeared by Counsel; upon the Report of the Commissioner in 

Chancery filed on October 19, 1982, no exceptions having been 

taken thereto; and upon proper Notice ~o the Defendant for the 

presentation of this Decree. 

UPON CONSIDERATION WHEREOF, the Court finds from the 

evidence, duly corroborated, that the Complainant is an actual 

bona fide resident and domiciliary of the Commonwealth of 

Virginia and that he had been such for a period of more than six 

11(6) months immediately preceding the commencement of this suit; 

that tpe parties hereto were married on September 13, 1971, in Arlington 

County, Virginia; that the parties hereto last cohabited as husband and 

wife in the County of Fairfax; that the Defendant willfully deserted and 

abandoned the Complainant, without any just cause or excuse, on April 13, 

31 
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1982, with the intention of remaining away permanently; and that the parties 

hereto have lived separate and apart, without any interruption and without 

any cohabitation, since that date . 

It further appearing to the Court that one child was born of 

the marriage, to-wit, Herbert Gavin Lyons, born July 24 , 1975, whose custody 

is in dispute; that both parties to this suit are over the age of eighteen 

years and that neither is a member of the Armed Forces of the United States; 

and that the Complainant is entitled to the relief pr ayed for. It is 

therefore 

ADJUDGED, ORDERED and DECREED that the Complainant, HERBERT LEE 

LYONS, be, and he hereby is, awarded a divorce 2 mensa et thoro from the 

Defendant, MARGARET VERITY FLOWER LYONS, on the ground of willful desertion 

and abandonment from April 13 , 1982, with the privil ege of applying for a 

merger of the same into a divorce a vinculo matrimonii at the expiration of 

the statutory period. It is further 

ADJUDGED, ORDERED and DECREED that the prayers for a divorce 

a mensa ~ thoro and for spousal support contained in the Defendant ' s Cross-

Bill of Complaint filed herein be, and the same are, dismissed with prejudice 

inasmuch as the Defendant willfully deserted and abandoned the Complainant 

without any just cause or excuse; but it is further Ordered that the Cross-

Complainant's prayer for counsel fees and costs be, and the same hereby is 

reserved for determination by this Court at the time of the entry of a Final 

Decree herein. 

THIS IS NOT A FINAL DECREE OF DIVORCE, A..ND DOES NOT PERMIT 

EITHER OF THE PARTIES HERETO TO MARRY ANOTHER, BUT THIS 

CAUSE IS RETAINED ON THE DOCKET FOR SUCH FURTHER PROCEEDINGS 

HEREIN AS MAY BE PROVIDED BY LAW. ~ 

ENTERED this 3-..l..d day of ~;ev@111ile-r, 1982. 



~ 

~Counsel for Complainant 
N 
N 
~ 

II 
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ORDER TO SHOW CAUSE 

THIS CAUSE came on to be heard on December 3, 1982, 

: upon the Petition of the Complainant, HERBERT LEE LYONS, for a 
z 
~ Rule to Show Cause against the Defendant, MARGARET VERITY FLOWER 
> 
: LYONS to appear before this Court and show cause, if any she can, 
0 
z S why she should not be held in contempt of this Court for her 
~ 

< 
~ failure to comply with the Order of this Court entered 
5 
~ 
< 
~ September 23, 1982, providing for telephonic access to the 
2 
~ 
0 
~ 
~ 
< 

Complainunt with his son, Herbert Gavin Lyons. 

The undersigned Circuit Court Judge received the 

\ 

~ Petition and accompanying Affidavit and directed George J. 
z 
0 
0 
~ 
0 
~ 

Shapiro, who was appearing for Counsel of Re cord in this case 

because of a conflict with the Virginia Supreme Court ' s docket, 

to prepare this Order, but first to confer with Betty A. 

Thompson, Counsel of Record for the Defendant so as to obtain a 

convenient date for both sides. 

And it appearing to the Court from the representations 

of Counsel for the Complainant that he did i ndeed confer with 

the said Betty A. Thompson, and did obtain an agreed date of 

January 21, 1983 for a hearing on this matter, and Counsel for 

the Complainant having been asked by the sa i d Betty A. Thompson 

to represent to this Court that she objects to the entry of this 

Order, and the Court being of the opinion that the entry of this 

Order is proper, it is therefore 

ADJUDGED, ORDERED and DECREED that MARGARET VERITY 

FLOWER LYONS be, and she hereby is, ordered to appear before the 

bar of this Court on January 21st, 1983 at 1 0:00 A.M. to show 
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cause, if any she can, why she should not be held in contempt of 

this Court for her faiiure to abide by the Order hereinabove 

referred to. It is further 

ADJUDGED, ORDERED and DECREED that a certified copy of 

this Order be mailed by the Clerk of this Court forthwith to 

Betty A. ' Thompson, Counsel for Defendant. 

AND THIS CAUSE IS CONTINUED. 

ENTERED this 8th day of December, 1982. 

/s/ Richard J. Jamborsky 
Richard J. Jamborsky 
Circuit Court Judge 

[ I ASK FOR l"THIS: 
"' 

~ ~r~s'. 
~ Gordon P:Pe~ 
0 
~ Counsel for Complainant 
(.!) 

II (OBJECTION OF BETTY A. THOMPSON NOTED IN BODY OF ORDER) . 
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ADJUDICATION OF CONTEMPT 

THIS CAUSE came on this 21st day of January, 1983, 

• pursuant to the Order to Show Cause previously entered herein 
"' N 
0 
.;, 
I') 
N 
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directing the Defendant to appear before the Bar of this Court 

on this date to show cause, if any she can, why she should not 

be held in contempt of this Court for her failure to abide by the 

previous Order hereof with respect to telephone visitation. 

And the Court having heard the testimony of the 

~ Complainant, who appeared in person accompanied by his attorney 
.... 
< 
~ of record, Gordon P. Pey ton, and having considered the argument 
z 
a: 
0 .... .... 
< 

z 
0 .... 
> 
"' a. 

of Counsel for the Defendant as well, it is therefore 

ADJUDGED, ORDERED and DECREED that the Defendant 

a.: MARGARET VERITY FLOWER LYONS be, and she hereby is, found in 
z 
0 
c contempt of this Court for her failure to abide by its Orders. 

ENTERED this ,ti 1':-a.ay 

~,· ·<= ~ ·· -Gordon P. Peyton 
Counsel for Complainant 

of January, 1983. 

AcounBel .. f _c;>J;, Defendant 
l....,U1 [ .t l:...J l £: 

]AM,t;S E. H00FNAGL.f., CLERK 

By~· .............. C.~., __ gt.~1 ,/l/L 

D 
.............. :::/. ... . 

epu erk 



ASSIGNMENTS OF ERROR 

1. The Circuit Court erred in declining to exercise 

jurisdiction in a custody dispute involving a minor whose home 

state is Virginia, and who has been abducted by the mother from 

his home state and taken to a foreign country. 

2. The Circuit Court erred in deferring to the jurisdiction 

of the courts in England to hear the custody dispute in the 

future. 

3. The Circuit Court erred in misapplying and misconstruing 

this Court's decision in Oehl v. Oehl, 272 Va. 618, 272 S.E.2d 

441 (1980). 

37 
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<:>:) ;_ ,.:·~c:::"-:;.\ l~1 {;~2i~(-? .. ((::\~~ 
.l f . ,,>. ,,,.. 'f,J, :L •, 1-. .•. ; •• :t 1 .. :. Ii ' \ 

.) . ,:~.:) ?· s\ 2b~:k~:th:~~·i:~;h 
~~ /\(_'t: ;95? ;_·; . ' .-- ·:;· -
··~ ~ ~::.. .. ",..., '.~i Origin<11ina Summons (V\.'arclship/GuCJrdionship) 
_: ... , . .. ,,.:: ......... . ... 

:i ' ;.=:-~ ~.._, r ,. ; , . 

- . ·_--: ~.:;..::,' 
~.,,_..,..,.,,,.,.~ &.· .... 

IN THE HIGH COURT OF JUSTICE 

F/~MILY DIVISION 

Dic.fbrLQ Pr~n-s-i-J:>e+,;Dist~ict Registry (1) · (1) Cvii.;J~c1~ 
n.nd/o: \! '~ : c:: c ;:is 

'9)" · IN THE MATIER of . 

No. of 
Matter I {P 2. L IS ( 

NOT FOR SERVICE OUT 
. · · OF .IUf!ISDICTIOi~ 

.: . . . -. . . .· . 
\#•, •••. •• ••• • • . ,•. . ....... . .. . 

: . ... 

. ) ~ ~JJ~ ~~t'.Cr C/M10 '---~01~ 

. f\ .· .. •·:' ....... · ... : . 
Y . ..... ; .. . . . , . . . 

\ . . . · . . :. ·· .· .. . 

I v . 

·- . • 

. • . . . . ~ I 

_ . . ~~ o.. Minor 
(2) tr riccc:.;:~ry 

~ i delete <is 
(2) And in the rnatter of Section 41 of the Supreme Court Act 1981 

{' 

· ·: "ppropriiltc. 

.· ' 
> (f) c: c. (~ .. _ - ,.2 

'-..: E. .S '' ".J . .c: 
.c: 

t: ........... 
·- ,_ 0 

0-o 0 :c (') z -'~ 
::E-Og 

.. C;) c: (\) 
tC:~fi 
::> 'O •.:; -
o== o.­uv.: t> C> ucn c 
- . c 

. 0 >-£CJ~ 
- c _.c :::> o.r.l '-U "E 0 o ,, > u 
Cl>~()(.> c .s ,,,:S ~ 
o o.£ . -;: 
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.!!? C> -0 CJ > 
.... E 5.= ~ 
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- c.~:.:= ~ 
t-Ec.:~= 
O·- u.o ::J o 
2 >-·~ c..::, 

.0 0 t.> ·­._"O ..... c:~ 
·- .. · z (.lg t.> ~· 

~.c;~, .. Co 
.· r- er, c .. ~ -rr:·c.: 0 -~ ~ 

O:JE"'­
r1..o. ·c.:i E CJ 

~ c.i ::iaE 
-.$:. f/'~ .!;..!:!2 

(~) Oc!ctc .as 
cippropr!.:itc. . 

38 

. {'-) And in the; n1atter of the Guardianship of tv1inors Acts 

1971 and 1 973 · · · 
.... .. -- ~·: . ~" .: ~--~.: .;' .. ~· > ,, .. :._. · .. ·-~;- ·< ~.-·: ... : ~~·;:'.: .: ! .. 

Betv\leen 
··. -

... 
. . . .. . n....n 1/7,c, ~ p r-~ i / .. c r::> , __,.. \ , 

'· . ·. . _Fii'- t l''TC t:... I . \ \J, 1..... ~ l """\ l-_ ~D f0CS Plaintiff 

and .. 
~ 

.: ~.~~;~:_:~-FS-oc-r [,..,££_ . kYOO'S Defendant 

To 

of 

1~0c-r .· "'-.££. ~ '-( OA.::;'f::, 

. · '_ ·~~tot· - C\L--<"'TDSCDUc 

<. AJ_t:JK fTi0 De' t-4 
PJ...y""tcf 

-·-
. V_t el; 1JJ1 Pi . ~~?v()S-

. '!' .. . • . - : - - . . 

" ... 
.· · .·, ... . · .. ~ . .. . 

.. 

.· -

·.:. . 

Let the Defendant , within ;f;=.'.(. days after service of this Surnmcns oi1 · 
h , . counting the day of service, return the accom.pCJnyir.g 
/\cknovvlcdgmc1:1t of Service to (3

} [thc1°rirrcipul-Regi~Fj"-G>~~he-
F;m~il>LO.ivisicn] [the · . O~r..:orc:r::J District Rcgis:r~' of 
the Hioh Court]. 



.· 8y 1hi~; Summons, V·.'hich is issu~cl on the C1pplication ?f the Pl~inti!f. 
' 

([1!\/2Cl i.:; · ((~·/~ \/ (F-.1t \.-{ l-..._L-i C::Y~ . 

of (Cl-\ c;r~c·(\0 IV\ r\--/2-S\-[ G---.31\1~ 
,, 
,, 

the . Plaintiff cluim (s) Dgninst the Defendnnt (~._Q 

fa-v-00ct4 eRtU: ~frYlc[L_y: -

L · --C thA.-r -rrtt ~ r't-t \c:J 

lt0~~ ac. -n'h~ 
rl\J0JZ 8-E.. tv'-l1'\-0£ A 
'rt-vi~~'-I04-f5 i__E.. CoCR:..r 

-C'--{-+Ai--c -rtiL. cA-e.L ~·~O COl~1<:_0L- DVC . z_. . 
. (\-f£ h\toc:/c · /:2:::>.~· c.01v\.tt11.\.-r<t:D <o -r·rt.(' . 

. . . . . '-.....: .PN·1i t...::>r tr~=f . . . . . . . . . . 

. ~. ('\-h.af( {\--f-c_ COSL"'& Otc. --Crt-E._. t4P1°l-_tCrJct0\) 
hA1L\"'-\ ~CSE. PCD .. ll OuD 1COe, 

. (4) On a wardship 
application st<tte 
the present 
whereabouts of 
the minor(s) or 
that the Plaintifi is 

. unaware of the 
whereabouts of 

·· · the minor(s) . 

· (5) On a wardship 
appvcation siate. 
if possible. the: 
date of birth of 

: ; . . :: · · . . .. . 
. ·. :. 

(
4

} The present whereabouts of the minor are 

( c¢ rscoA-C)lv\.~ '(--\-- l-ll-rc£ 
~c...J£1~. 8-'>~ 0.10. 

. ~:-. 
. • . ... "'.. . . . · . . 

• • • • 7 

... ·· : · · 

each minor, 
A certified copy of {6 } 
the birth certificate 

·-- ~·"""'"--· ....__. ---------
. .. . • . 

. • (or entry in the 
Adop:cd Children 
Register) must be 

· lodged in the 
registry on issuing 
the Summons or 
before or at the 
first hearing, or 
directions must be 
obtained at the 
first hearing as to 
the manner of 
proof of birth. 

If the Defendant .does n.ot acknowledge service, such judgment may 

be given or order made against or in relation to __ h;1'\-\ as the Court 

may think just and expedient. . . . 

., 

Dated the J~ day of . i1-P1<.\L 

39 



(6) On a warc!:;hip 
eppt;c;;tion the 
name of each party 
to the proceeding:; 
is 10 be quJlificd by 
a brief description 
In tl1e body of th<.: 
6um~0n~. of his 

· intuen .in, or 
relat i on~hip to, 
tho minor. 

40 

NOTE.-This Summons may not be served later than 12 calendar 
-

.months beginning with the above date . unless .renevved by_ 
order of the Court. 

. 
This Sun1111ons· was taken out by t._110:..::::l:,L....L....· 't- f\OR.:PiTL-( 
~h.J.~(O'(~ . . · 

. \ 2-. \<.J J~ E,o.:()f\1<:..0 ~I \ 
.f:»1tceD 

'" . «~ec/1'(JV\) 
Solicitor for the said Pl<:iintiff \'l.1hosc address is as st()tcd 2bovc. 



(7) Dclc:te the 
whole o! this 

lMPORTANT 
Directions for Acknovvledgment of Service are 

given with the accompanying form. 

. • . 

(
7

) TO THE DEFE~JDAf\!T{S) (other than the m_inor) 
no~icc' if the . 

:~fe1i~:~~0ci:;sti:ade TAKE NOTICE that, pursuant to Order 90, rule 3 {5) and 
. . 

(6) of the 
'Guardi~nship of f ·· · • • 
·Mino::; Acts 1s11 Rules o t~e Supreme Court-. · ·. 

. . 

and 1973. 

·.. . ~· 

.. -.· .. . . . 

·"' 
. . 

. . · . . 

.. . _. . .... 

· · l~ ) you must forthwith after being served_ with this Summons 

. . . 

. . . . 

: . lodge in the above-mentioned Registry a notice stating your 

address and the whereabouts of the minor (or if it be the 

case, that you are_ unavvare of the minor's whereabouts) and. 

unless the Court otherwise directs. you must serve a · copy 

·of such notice on the plaintiff; and . 
.. 

. . . . , 

:. · (2) if you subsequently change your address or become aware 

· . ·.: . ~f any change in the minor's whereabouts you must, unless 
....... ~ .:-_ __ · . · ·: ,_. .. . ·. the Court otherwise directs, lodge in the above-mentioned . . . - . . 

· ... . 

. . . · · Registry notice of your new address or of the new where-

: ~ . ~..abouts of the minor, as the case may be, and serve a copy 
.·· ·.·:; _-.. ·· of such notice on the piaintiff. 

. . . : 

.· . . . . ; ,. ,.,....,..-.-.-- - · 
_ .· ·. Any notice required to be lodg~d in the ahove-rnentioned Registry 

(8) If the matter is should be sent or delivered to· (8
) the-Pttftt~1t3el-Glerk-{.c.D.-}J:cincip_c;il 

proceeding in a 
District Registry, 
substitute the 

· address of that 
Registry. 

Registry of tl:e Family D1v1s1on, Sorne: ~.;t I I-Oese;-Str,:mdr-loncon 

W~-1-tP. 

c:tt£ &k ~3~ r::x:;Tei C( F-€ S rS Ir< "-'f 
ThC\-e.CQJd2( 'ti~S'( 
~l~STOtu P-Dt1-0 
f))(fc>ED 

41 



A Cl>py of the a:;:·pencec · notice s~ou~d be served on the Defendant (oT., \.:here the 
( ...... _ !"' .. ..:--r.• . . • • ) ., : .:..~, e.°'""""·• ~ l~ a ·l!l:Lnor, o~, the :::ierso:J o:; ":!Joi:: the cri[ir,at i:-.;; sur:::!:or.s is serve::: with 
. ... ... . . .. . 
~nc or1f~nc~1n[ stm".rno~s, 

• 
the oriri~al beiDg produced at the ti~e of ser vice. . ~ 

~c; ~ ~ey also be served o:-; any ot;:;e:r- person :whoJ should be rr.ade a-...·are that the 

is a ·\.:ar d o: Court. ; 

si tuatic:: 

....... 

C· ~ - -b:v.-:....; 

l~ . Af>\t.\ L- . 

o: Sectior.: 9(2) of ... . 
'-ne La"' Z<eforri (t-~iscella."':eous ?revisions) ;..ct 1949. 

ar.o .. ales , !lvr s~.oulc t!-:ere be az::,, :::1a t erial. chanse in t r.e c::;-a::i:e:-:-.e!"lts for his or 

;·.c:r · .. ·el !'c..re, 

.,"r;!.:!"e nece:5.Sc.ry, a g·.;arC:iar. (probably th~ Of:ii'cial Solicitor) \o:ill be appoi:-:tec to 

:-·:-<:se::t t-he ,.'arci ' s viei.:s to the Court a.r,d ci ve .a.'"'ly neces sary assistance. lf the 
. . 

·.:c...-d is in coilbt about w!':at to · do, he or ~!'le r:-.ay app·cach the C!.ficial Solicitor, .... 
4S/Li9 C!·,ancE:r:r ~rre, l.o!":don ·.~·c2;. ·1,JR (TeJ.ep~:on~ n'll.":iber O"l-40.5 7641 ~te:r:sio?: 3038.), 

·.-::.c wi ll of 

.. ·' ... 

42 
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No. cf 

!·'.Ui.TTER of 

HERDEilT QJ:.VHI LYO:i'JS . l?eirig a Viinor 

And 5.n the i:iattcr of Section /~1 of the Supreme Court Act 1$31 

And in the matter of the Guardianship of Eiinors Act 1971 enc. 
1973 

.·· , . 

BE TWEE . . 
. - . .. 

~ . . 

I1ARGA.~ET VERITY LYOi~S 

and .. . 
···:· · . · ... 

HE!":tBERT LEE LYONS Defencl.2.nt 

· · ... 

.·. . . . . . ~ .. ; 

AFFIDAVIT 
~ . ' • .. 

. .... •#-:. ,. ,... ------.--
·· .. · .. ~ -~~---~::-

. ~-- . 

I . ALISON ROS:S?-~L.RY J.AHE CLARK Solicitor with Linnell & !·:urphy 

of 12 Kin·g Edward Str·eE:t, ~xf ord, ViA:IB o;.TH and s2y as 

follO\·/S: -

. -~ . 

· 1. I have been instructed to ··act on behalf of the Plc.intiff, 

Hare;aret Verity Lyons in connection with Wardship ProceeC.i~f.S 

.. relatine to her son, Herbert Ga.vin Lyons d. Oo bo 24tn July 

1975. 43 



. -('/\ · ·, . . 
.. - ~ , .. _ ... ,.:_. 

, . 

44 

2. The brief history of thi!.i r,1z.tter i~ that Mrs Lyons \·:ho 

hod previously been living in A~erica, her 2ddrcs~ t}1er·c b~in ; 

1101 Gl ~dstone Flccc, Alexan dria; Vircinia 22303, U~itG~ ~t ~ ~ 0~ 

l<.:ft h er hu.sb<:md t::i :1d hr. c ric2 on 1.fondr.iy I 2i:~ />p.i:;il 19e.2 • 

109 Bro2dmar$h Lane,Frecl~nd, Oxford. TL's p.,..,... ..... c,.~ -- -· -ie 
.I. • \,Ir' 4' I.,.. .,r - -' 

O\·.ned by the Plnintiff' s pnrents and is c. four b<::C.:-c0::: cd 

house ~ith ~11 the usual facilities. Eerb~rt G~v!~ Ly ~~s 

has his o\ .. n room at the house and \·:ill be: 2tti;;:::.ir1c t ;: e: 

school in Freeland for the time being. 

The .Plainiiff was extremely concerned ~~~t 

would m21~ e an attempt to l:idnc<p his so::1 and t<:; ~:e .::i ::1 bc.:cl: 

to America v:i th him. The Plaintiff t1::.erci'o::--.:; sou,;h t lc[;c.l 

advise and I iomediately issued an Oricin2t in.:; Su::-.: :1 0!:.s on 

the 14th April 1982 and the Viinor, Herbert Govin Lyo!'1s .,.,·2s 

made a \·lard of Court on· the 14th April 1932 . 

· 4. In viev.1 of the fact that I have hc::d to apply for leave 

to s~rve the Originating Summons out of the jurisdicticn of 

England and 'Wales and. the obvious diffi.cul ties invol vc?d in 

arranging fo~ process servers to serve_the Su~mons in 

America, ~.i._i.1il_l._be impossible to arral".!ge for a he~rin[; of .- _ ... .:.. ... . . . . 
. -----~- . 

. the •Summons \·1ith~n 21 days. In the circui'!lstances, I make 

this ·Affidavit in support of the Plaintiffs Appl:b:!tion· ior 



an Order that the Minor Her1?ert Gavin Lyons continue to be 

·a Ward of Court after ·the expiration of 21 days fro:: the 
.. .. ... 

1~th .April 19a2. 

Sworn by ALISON ROSEHz.':.RY "JJ.J{S CLJ:..R~ 

.-AT ~ K tr~~.._/.) ~ T. acrceo 
THIS a1-i.c- . DAY OF ¥,.J 1982 

Before He, 

~CD.\A.IA.Q c_.'}lo\'u . 
<"'t)J\~~~ I • 
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B:IGS co( "' OF JUSTICE 

?;.:·~ILY DIVISION 

Mayor and City of London Cou~t: 

Court 

Monday 28th June 1932 

Before: 
His Honour Judge Ranking 

----.....-.-----------·-.:=<~ 

REF.BERT LEE LYOUS (Applicant) 

-v-

YL4.RG..U'.ET VERITY LYONS (Respoud.E)nt) 

-----------------
(~ranscribed from the official court tape recording by Harry Counst 

& Co. , 61 Carey Street, London, WC2A 2JG) 

---------------------
MR S. BUG RES (instructed by Messrs Linnell & ~"iu.rphy of Oxford) 

. appeared on behalf of the mother/respondent 

MR J. ROI1'1AN (instructed by Messrs Herbert & Gowers of Oxfo~d) 

appeared on behalf of· the father/applicant 

---------------------

JUDGMENT 

(lfot revised) 

·-----.. I ... 
HI·: 46 

EXHIBIT D 
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B 
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JUDGE Rlill""KING; t ~-s is an application by ( 'J.usband and ia ther th.<.;~: 

the child of the family, Herbert Gavin Lyons, be returned to the 

jurisdiction of the Commonwealth of Virginia in the United States 

of America. It is an application which is opposed by his wife 

and the mother of Gavin. It is necessary to look at the backgrot~r 

of this matter before one goes into the law. 

The background is this. Gavin was born on the 24th July 

. 1975, so he is 7 next month, and the husband and wife ma=ried i~ 

September 1971 in America. The father is an American. "C' • ..... e is a 

lawyer in the employ of the Government service. The mother is 

English, and she went to the United States in the 1960s. 
~·:::- ··,· 

she went there she visited her parents back in England - they livs 

here still - from time to time. The matrimonial home was at 

D 1101 Gladstone Plac.e, Alexandria, Virginia, and that is some eight 

miles from Washington. The house is in joint names, and tbroughcu 

Gavin'·s life it has in fact been his home, and he was being 

educated at that place. 

E 

F 

G 

H 

The marriage became unhappy. It is admitted that the 

husband was drinking far too much. He says that the wif'e drank 

heavily. She in her affidavit says that in addition . to his 

drinking he was surly and a bad influence on the boy. He was 

inclined to acts of violence. The marriage broke down really 

sometbe ago, and the wife was anxious that her husband would. lea"'; , 

· the matrimonial hom'e. But he was not prepared to leave, a!ld so 

they went on living there together until Anril 1982. --------
In so far as the husband's dri:iking was concerned. that :.s 

as I understand it no longer a problem. He has been able to eu=$ 

i himself of the habit. I have seen him in the witness bo~, a:::i.=. ..L 

must say that I was rather i~pressed by him as a witness. Ee 
47 

seems to me to be a responsible person who takes his respon::::i'b:LJ. ~ :- ·· 



A 

B 

c 

• 
in this matter seriously. He is, in my view, devoted to his son, 

.. _. __ .. --·· · - - · --- . . 
as of course is his mother - there is no doubt about that. There 

is no dispute that the mother Mrs Lyons is a good mothe:r and has 
"'-·-- ····· · ·· . . 

looked after Gavin during his li.f e well. 

On the 11th April 1982 the husband went to Indiana on 

business, and. while he was away his wife took the opportunity 

of .flying back to the United Kingdom with Gavin without her 

husband's consent, without his knowing that she was going and also 

without leaving any note for him at all, or any address that he 

could communicate with to contact her. That fact really puts 

this case into the category of what ar~ called kidnap cases, 

although I must say the fact that it does fall within that 

category does not really influence my mind to any great extent. 

D I simply recite what happened as part of the history. 

When the husband returned to the matrimonial home he of 

course was in a state of great anxiety not being able to find -his 

wife or son, and he sent messages, having contacted ·the American 

E police, to the wife's parents at the address at which he knew they 

lived, but they unhappily had moved to another address, 109 Broad-

F 

G 

marsh Lane, Freeland, near Oxford, and so his endeavours to contact 

them in England were .fruitless. The ·wife had in fact gone with 

Gavin to England and when she got to England on the 1~th April 

1982 she made Gavin a ward of Court. Then there was an order o~ 

30th Anril 1982 continuing the wardship. Gavin is a ward to this -------
day. 

Meantime the husband had insued proceedings in Virginia. 

On the 30th April 1982 he filed what was the equivalent of a 

-petition· for judicial separation alleging bis wife' s desertion, an6. 

H aski:ig for the custody, caf~_ancP~nt~ol of GaYin. Those 
I 4-g 
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c 
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proceedings were issued in the Fairfax Circuit Court. On the 

20th May 1982 the husband ·first discovered where his wife and 

Gavin were, when he was served with the Originating Sw:imons 

constituting Gavin a ward of Court. His wife's address was of 

course in the Originating Summons. The wife was duly served 

-With his proceedings. The husband instructed solicitors in the 

·united Kingdom, and on the 11th June 1982 he issued this applic~t~ 
·----·-- ·-

with a return of Gavin to the jurisdiction of Virginia for the 

decision of the American Court as to his custody, care and contro~ 

In the case I have had before me an affidavit by the 

·wife, and an affidavit by the husband. Both those persons have 

given evidence. Then there is the affidavit of a ~..r Keith, who is 

the head!:laster of Gavin's school in America. .An affidavit from 

Mrs Engleton, who was his teacher in America. Tb.en there was a 
~Q.. , 

dra.ft affidavit from Mrs Daniels, who also ca.me to Court and 
__,.,,, 

gave evidence on behal.f of the husband. Then on the wi.fe's behalf 

in addition to her own evidence there was the evidence of Mr and 

E Mrs Flower on affidavit, who are her mother and father and Gavin's 

maternal grandpare~ts. 

F 

G 

H 

It is quite obvious that the marriage is at an end; both 

the husband and the wife take that view. As ~ have said and 
-· 

repeat I am quite s~tisfied that they have both got a deep 
.... 

affection for their son Gavin, as one would naturally e.x;;ect. 
{ ~----· - ---·--- - - ··-------

/

' The evidence so far as it goes is sketchy and nothing like 
----·-·--·----· ----·-------- -- -------- ·---------- ·-------

sufficient for any court to decide custody or care and control, 
...... _ - ·- --- ---.----- -· ·· ··- -

and it is not-iie-c-essary that in these proceedings there s!lould be 
---·- -----· ------.... - -----····-· -- - -

the material on which the Court could car-=7 out an investi~aticn 

in depth as to who should have the custody, care and control of 

Gazin. 

"\ 

i 
.! 

... _ .... "'-

On this particular _application, w.P-ich is to· retur::L Gav:Ln 

• ___ .,: ___ .,: ___ _, _ _,,_._1£"'" ~'----"- - -3· - - ...... , . • - ,.. 49 



A 

j 
B 

an American boy. He spent all his life in the United States, 

he has friends in the United Sta te_s, his schooling is in the 

United States; and that the American Court is the proper forum 

decide his future. The husband's witnesses are in America, 
·--

f and it is desirable, of course, that all relevant witnesses 

should be before the Court, and obviously more convenient from 
.. - ------- ---· -.. - ·-- -

that point of view if the hearing is in America. If Gavin st~ys 
"'--· - ··· . - - --- --

here there will in due course be proceedings ~or custody, care an( 

control in the High Court pursuant to the wardship proceedings, 

C but ~til those proceedings are heard it is difficult to see how 

his father could have access to him, and difficult too to see hovl 

the American witnesses could effectively be heard. 

· The wife's case is that Gavin has settled very well here lt 
D l with his maternal grandparents, and r do not think there Ca.!l. be 

.\ . 
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!iany. rea1 doubt about _that, and she feels that as she has decided 

to make her future here Gavin's fUture should be with her here, 

and it is better that an English Court should have the decision 

as to custody, care and control. 

I was referred to a number of cases. They were In re T 

,89687 3 All ER 411; In re T.A reported in the Solicitors Jou=~£: 

volume 116, page 78, issue dated 28th January 1972; !n re ,L 

897';:.7 1 'tlLR 250; and then on behalf of the wife In re C ,897§7 

2 All ER 230. It seems to me that in a passage ~n . that last 

case, Re C, Lord Justice Ormrod really states the law in a 

convenient way, and it is the law whi~h appears to me should be 

applied in this case. He says at page 235C : 

"The principles to be applied, therefore, in cases of this 
kind, Land they are what are called kidnap case.§7 where t:·, 
court is called on to conside.::- whether or not to n;.ke sJ: 
order for the peremptory return of the child, are exactl:,. 
a.s in all otheJ:t ~ci~4ns relating to the welfa=~ of th:? 
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·~hildre( Those principles were ( t out by Lord I1acDc::-2o t 
in the very well known passage in ' J -v- C which is quote: ,::. 
by Lord Justice Buckley. I will read it, in case this 
judgment finds its way to America: 

"'Reading these words in their ordinary significance, and 
relating them to the various classes of proceedings which 
the section has already mentioned, it seems to me that tbc: 
must mean more than that the child's welfare is to be 
treated as the top item in a list of items relevant to the 
matter in question. I think they connote a process whereb: 
when all the relevant facts, relationships, claims and 
wishes of parents, risks choices and other circumstances 
are taken into account and weighed, the course to be follo · 
will be that which is most in the interests of the child's 
welfare as that term bas now to be understood. T;1at is t:.J . 
.first consideration because it is of first importance 
and the parar:iount consideration because it rules on or 
determines the cour~e to be followed' •. 

"In other words, using for a moment the .American ter.::i:inc:~~ o 
all decisions relating to the welfare and future of child.::· 
have to be decided on the 'best inte=ests' of the 
childreD principle and no other glosses are to be put on 
that test. The learned judge, in thinking that he had to 
find some obvious Iiloral or physical dan.ger was clearly, 
in my judgment, putting on Lord Justice Buckley's 
judgment a gloss which was U!l".'larra.nted. 11 

So really the law is this; that the welfare of the child. i .. 

paramount, and it is necessary in a case such as tils to take intc 

account a number of factors as in the ordinary straightforward cas 

and perhaps · the. most important factor is who should have the day 

to day care of the child. That is obviously a very important 

!actor here. But it seems to me that the American factor is 

also one of great importance. I am satisfied that Gavin should l:: -- ---
with his mother. ______ ,._ ···-···· - ·• 

She has be6n and is a good mother. ---- --···-----··-· ------- .§he.has, I 

· am quite sure, his ·interests at heart. He is not yet seven, 
-- -- --- - - . . . - ­·· - ·----- -·--· -

and I think at the moment is certainly too young to be in his 
---- ------ - - . ···---. -.. __ --·-· ·-

G ..... ,; father's exclusive care. So I take the view that he should be 

H 

' ,,.,, ----- - - . --- · - ~ 

with his mother and it would be something of a risk to hand him 

over to his .father awaJ" from the presence of his mother. 

As to the American factor, I attach very considerable 

im~ortance to that, because Gavin is an American boy. His be.cl::,: ·-;:.. 
51 

is Ar:leric .... T'I. Eis heri ta..rr-e •. is_J...merican, and my view is tb.at the 
~I ~ ~ 
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proper Court t'decide his fU:;ure should(~e the .American Court. 

That is where he spent his life, that is where he was born; and 

as I say again he is an American boy. Most of the witnesses, 

except for the wife's mother and father who are in England, are 

persons who reside in the United States, and I appreciate that 

if the hearing were here it would be very difficult to get all 

the witnesses here. Mere affidavits are not always all that 

satisfactory. So for that reason alone it seems to me that the 

United States is the right place for this matter to be tried • 
. 

On the question of delay there was some argument as to 

which Court would be likely to decide the matter more quickly, 

whether i t would be the .Amer ican Court or whether it would be the 

English Cqurt under the wardship proceedings, and it seems to me 

that there is not a great deal of difference in the likely time i~ 

will take for these proceedings to come before the Court. As I 

understand the ·evidence, and there is very little of it , it is 

likely that interim custody, care and control proceedings in 

n America could come on in about a month. The state of the case .. ! : ---- - --- --- - -: - ·- ····· ·· -- ........ 
: here being as it is - obviously it is a case where a welfare 

-·------ ---- ------ - . 

report would be necessary and a number of more affidavits would b t 
-·--------··. - -

necessary - I should have thought a month here would also be the 
..... ________ - - - ·- ·-- - -· -- ·· - . . - - ---· .. 

likely delay before the matter ca.me before the Court. 

question of delay I do not think there is very much to choose 

between the two jurisdictions. 

.52 

But the question arises as to whe t her these two factors, 

the boy being with his mother until custody, care and control is 

decided and the Amer~can Court being the proper Court to have 

jurisidction, can be reconciled, because the wife has not got 

independent means, she is legally aided, and as I have said she 
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ha~ . exp~essed tCe intention to settle in this country. It is a 

di.:"ficult poi!J.t ·really to decide, but in (the course of the case 

the husband made certain offers in the form of undertakings whicb 

in my view solve it quite decisevely in. favour of _ the hea=ing 

being in America • He has offered to vacate the matrimonial 
..... . -

home in Alexandria, Virginia, to pay for the mother's and the bo7 1 

fares to re~~ru to the United States, so she will not have any 

financial liability there; and further to pay her a certain ~~m, 

which is in the region of i100 a week, and all the outgoings on 

the house, mortgage and so on, while she is there until the 

custody proceedings have been determined • 

. My view is that those undertakings are undertakings which 

are genuine. They are undertakings which the husband intends to 

D abide by, and if they are in fact complied with, as I believe 

they will be, it does enable the wife to return to .America, to 

go back to her old home and the husband will not be there, and I 

can understand her reluctance to live under the same roof as him 

E as things are, and to have the boy with her and have the day to 

F 

G 

H 

day care of him until something more permanent has been decided; 

and also to have an income on which she can provide for herself 

and·for the boy. 

Only two points really arise on this in my view. The firEt 

is that once the husband has got back to Aoerica it would not be 

po~siible, ~hile he was in America, to enforce those u~~ertakings. 

Here they can be enfo=ced by an application for breach o~ an 

undertaking which is contempt of Court, but that cannot be done ~= 

an American Court in respect of an undertaking given in an En;lis~ 

Court. Really in respect of these un~ertakings the Court has to 

rely on the impression it forms of him as a man, and as I say he 
53 
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gave his promise and he seems to me to be a man 0£ his word, a!J~ 

I think the Court can rely on his word. I propose to accept the 

undertakings. 

The other difficulty which might arise and which I ought t 

deal with is supposing the wife refuses to leave and return to ·t;:;: 

United States, in spite of the fact that she has been provided 

with the fare and has a home to go to there and a monthly income. 

The question arises if she refuses to go should this order stawi~ 

in other words should the boy be returned to the jurisdiction of 

the United States Court. I think he should; I think the order 

must stand. Although I think it is best that Gavin should be wit. 

his mother if that cannot be satisfied because she is not 

prepared to go back to the United States, then I am afraid that 

Gavin must be returned. I think he would be properly looked aft0: 
---·---· ----

by:his father who is conscientious. It would be a very serious 
------ .~ ---

blow to him to be parted from his. mother, but I think he would 

have to go back and those proceedings be heard in America. I 

E must sa:y that I hope and expect the mother will feel herself able 

F 
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to go back in the light of the~e undertakings. 

So the order of the Court is that on the undertakings giver 

the ·order will be on the lines of the dxaft which has been p=epa_~~ 

but which has not been finalised by counsel. 

---------------------



Order 

l'o.82L161 ~ 

IN THE HIGH COURT OF JUSTICE • 
FAMILY DIVISION 

Ml"telMt REGISTRY 

8.:fore""" Bia Honour Judge Ranking 
(Sit'U.ng u a Judge of The High Court) 

in Chambers 

In the matter of Herbert Gavin LYONS · 

a n11nor 
Supreme Court .&ct 1902 

and in th~ matter of the/ ~a:: Rt:for111 . I Mixclla11te6' Pies i .1ifJ 11 ;I Pit! 1040 

and in the matter ol the GuarJia11ship of Minor~ A.:ts 1971 anJ f 97J 

Margaret Verity LYONS Pldintiff 

i.llld Herbert Lee LYONS Defendant 

Upon hcarin~ C:ounsel for the Plaintiff and CounMl for the D!fendant and 
upon reading the aftidavi ts aet out in the Schedule be:reto and baving 
taken the oral evidence of the Pl&intift mid of the Defend.ant and of 

• the witness on his behalf mid; 

Upon the De fend.ant/Husband undertaking to tbe Court, through Counsel 
and personally, 

1. 

2. 

"W pay in ad~ce the fares for the Pl&intitt/Vite and. tbe Iii.Dor 
Herbert Gavin LYONS to return to the Jlatri.llonial lb• at 1101, 
Gladstone Place, Alexandria., Virgina, U.S.!. 

To vacate the eaid Matri9onial lb• 'before Pridq 9th Jul:r 1982 ao 
as to permit the Plaintiff/Wife and the Iii.nor Herbert Cavin IJon• 
to live there and thereaf'ter not to return thereto unleas and until 
a Court or Virginia, U .s.A. otbervbe orders or perm:ia; 
: l. ;. lt-.11 

'to pay ~r and until a Court or Virginia, U .s • .l. otb9rwise order• 
or directs; 
! 
a~ the mortgage (including all local ~tion) 

b. reasonable household bills to include reasona.ble 1ater, gaa, 
electricity, telephone, car repair and medical bill• aDd 

c. to the Plaintiff/Wife the weekly 8WI of ~/125.00 pa;rable weekly 
in a.dvance for the maintena.."lce of' the Plaintiff/Wife and the minor 

Qef!~r~1~ Gavin Lyons j~. ;~rs{eo~ib~~!rl~~ mde,.:1 the~ 

·-----55 
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~hat the Plaintiff/Wife actually reSU81es living at the said Katr.t..onial 
&~; • 

~. ld u:;x..n ~he Plaintiff/Wife and I2fend.ant/Husba:id eaeh undertaking not to 
I"ea:r.re or d&mag!! &llJ' items or f'\ll'niture or valuables preaently situated in 
'th~ . aid •trU.OnW home unless and lmtil a Court of Virginia, U.S.A.. 
G~.berviae orders or permits. 

rr IS OR IERED 'l'W.T: 

1. '!'he Plaintiff/Wife do return the minor Hl!rbert C.~in I.J-one to 1101 Gladstone 
Place, .&le%andria, Virginia, U .s.A., not later '\ban Frid.a_y tbe 9 July 1982. 

2. The minor Herbert Gavin Lyons do cea.ae to be a Ward of Court cm the 
30 September 19e2 unless meantime the Wardship iB ertended or discharged 
upon the application of either party on noUoe. 

3. Mo order as to costs save that the costs of the Pl&intiff'/Wife be ta:md 
on a coimcm f'und basis in accord.a.nee vi th the provisions of Schedule 2 
'to the Legal .lid .&ct 197 4. 

4. Liberty to &p:Pl.y; .reaened to Hie Honour Jud8e Ranking (sitting ,as a Judge 
0 f the High Court) • 

JND l'1' IS RECORlED ~T: 

1. The said undertakings are _ given by tbe Iefend&nt/Hnsba.nd on the terms 
!'ipulated by the Court as the condition of •king the order herein; 

2. 'lbe aaid. 'Ulldert&lcings remain binding upon the Dafendant/Huaband until; 

a. Orders are made by a Court· of Virgini&, U.S.A. to supereede 'them, 

b. '?he ..rdahip cease under the provision o! paragraph 2 o! • thi• order, or 

c. 1'be Dat'endant/Hwiband is released from ihea b7 the Coun, wllicbever •ball 
be the earlier. 

'?he undertaking to pay the fare i8 without prejudice to tbe Detendants/Hubancis 
right to argue in BrJ3 matrimonial property proceedings betwe?l the pa.rtiea 
that be ahould be credited with tbe &110W1t of 8UCh ta.res. 

Dated this 28th da,y of June 1982. 

-
Plaintiff' 
Defendant 
Herman Keith 
Donna Enge leon 
Carl Allison Ianiels 
Fred Flower 
El.bab!th Flower 

SCHEIIJLE OF J.PF'ID.lVITS 

22nd June 1982 
28th June 1982 
18th Jmw 1982 
18th Jmie 1982 
25th June 1982 
24th June 1982 
24th June 1982 
27th April 1982 
27th April 1982 

Alison Rosemary: Jane Clark 
56 ilisw;. Resema.ry Jane Clark 
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IN THE SUPREME COURT OF JUDICATURE 

COURT OF APPEAL 

ON APPEAL FROM THE HIGH COURT OF JUSTICE 

FAMILY DIVISION 

fll."ED 

SEP 2 1982 

;,i~ z. HOOF}fAGl:::.~ 
lltri 14 tne Cl!Clllt Colld 

: , ........... 
'~_ll,;. · ....: 

(His Honour Judge Ranking sitting as a Deputy 
Judge of the Family Division) 

Royal Courts of Justice 

Tuesday 6th July 1982 

Before: 

LORD JUSTICE ORMROD 

LORD JUSTICE MAY 

and 
. • ···~ '-i- . " • .!..,._ . 

MR. JUSTICE LATEY 

Re "L" (Minor) 

---------

(Transcript of the Shorthand Notes of The Association of 
Official Shorthandwriters Limited, Room 392, Royal Courts 
of Justice, and 2 New Square, Linco1n's Inn, London WC2). 

MR. J.F. GIBBONS (instructed by Messrs ·Linnell & Murphy, solicitors, 
Oxford) appeared on behalf of the Appell.ant (Plaintiff). 

MR. ROGER I. GRAY, Q. c. and MR. E. J. EOLMA-.~ ( instruc.ted by 
G Messrs Herbert & Gowers, solicitors, Oxford) appeared on 

behalf of the Respondent (Defendant). 

H 

JUDGMENT 

(Revised) 
57 



A 

.. 
-B 

c 

D 

E 

F 

LORD JUSTICE ORMROD: This is an appeal by a mother from an order 

made in wardship proceedings by His Honour Judge Ranking sitting 

as a High Court Judge on 28th June this year . The learned judge 

made what is sometimes called "a peremptory" order for the 

return of this child to the United States in er&~ tL.at ~he 

deciision-as to the child's future should be made by the relevant 

court, the court of Virginia. The mother now appeals to this 

court against that order. 

The facts briefly , because we onl y have a brief 

outline, are these. The mother who is Eng.lish - her parents live 

just outside Oxford has lived in America for a considerable 

number of :years: long before ·she .was .married. In 1971 she 

married the father, who is a State Attor ney i n America, and they 

· 'had one child called "G" who was born on 24th July 1975. (I 

should say at this stage that this · is a case which must not be 

reported in a form in which the parties are id~ntifiable). 

The father is 48 and the mother 37. He is a United 

States' citize?l":- ·she· is a United Kingdom cit izen. They lived 

for some time in Alexandria, just outside Washington, in a 

jointly owned house. 

As I have said, I will say very little about the 

background because we de not know much about it, but the marriage 

was plainly one of great unhappiness, which has continued for some 

time. It is conunon ground t~at the father had developed an 

G alcohol problem and he concedes that he had developed this 

condition which, by May of last year, had become really serious and 

necessitated treatment. He says that since then he has largely 

recovered.and there is no evidence that he has not. He makes 

H allegations about the mother ' s drinking habits also: whether 

5 8 that is right, we de not know. There is obviously also an issue 
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between the father and the mother about the mother's state of 

mind. That, we cannot resolve in these proceedings, although 

it will -have to be resolved at a later date. 

On 11th April 1982, while her husband was away on 

business, the mother finally left her home in Alexandria with 

B the child and came to this country to her parents' house. She· 

and tlie boy have been here ever since. The boy will be 7 later 

this month. She immediately consulted solicitors on 14th April 

and issued her originating summons making the child a ward, and 

C on 20th May that summons was served on the father. It ~s ri~ht 

to say, and from his point of view it is a matter that he will 
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be justly aggrieved about, he had no idea where the mother was and 

his efforts to get in contact with her failed, . unti.L he. discovered 

'her address when the summons was served upon him~ With great 

pronptitud~ on 11th June 1982 he made an application in the 

wardship proceedings for an order that the child be returned 

forthwith to the United States. The little boy had been at 

school in Virginia for a year or two. 

The p_roblem "!'e have to resolve is whether or not the 

peremptory order should have been made on the facts of this case. 

We have the advantage of an extremely careful judg-

into account all the relevant matters, subject to one serious 

comment. He was impresseq by the father as a witness. He 

noted - and this is very important - that, in the father's 

affidavit, there was no suggestion whatever that the mother was 

anything other than a good mother, who had looked after this little 

boy all his life. He was faced with an exceedingly difficult 

situation where, from the point of view of convenience, and so on, 

one would feel that this was a case which would be better dealt 59 
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with by the court in Virginia, rather than in England~ and, of 

course, the fact that the mother had acted unilaterally and 

brought· the child to this country, naturally means that any court 

starts with a certain sympathy for the father who has been treated 

in _this way. I put it in that way b~cause we do not know 
·-

anything about the circumstances which led up to the mother's 

decision. When inves~igated, it could well be tha~ ~he mother's 

decision turns out to be a sensible and reasonable one in 'i:.he 

circumstances: equally it may turn out not to be. We are, 

again as I say, in the state of not knowing the real position. 

I 'think the law is now reasoriably clear, and I hope · 

it was clearly stated in my judgment in the ca_se of Re "R" (Minors) 

reported in 1981 2 Family Law Reports, p.416. That was a judgment 

·· in which I reviewed all the relevant cases on this matter and 

the conclusion of that judgment is quit~ shortly stated in a 

passage at the bottom of page 425, when I said: 

"It follows that the strength of an application for 
a summary order for the return of the child to the 
country from which it has been· removed, must rest, 
not on the so-called 'kidnapping' of the child, or 
an order of a foreign court, but on the assessment 
of the best interests of the child. Both, or either, 
are relevant considerations, but the weight to be 
given to either of them must be measured in tenns of 
the interests of the child, not in tenns of penalizing 

·the 'kidnapper', or of comity, or any other abstraction. 
'Kidnapping', like other kinds of unilateral action 
in relation to children, is to be strongly discouraged, 
but the discouragement must take the form of a swift, 
realistic and unsentimental assessment of the best 
interests of the child, leading, in proper cases, to 
the prompt return of the child to his or her own . 
country, b~t not the sacrifice of the child's welfare 
to some other prin~iple of law." 

At this stage we are looking at the problem in a short 

focus, considering whether the best interests of the child would 

H be served by ordering his immediate return to Virginia and for 

60the proceedings about his future to take place there, or whether 
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it would be better for him to remain in the care of his mother, 

pending the determination of his future in the courts in thi~ 

countcy. I say that, fully aware of the pu.11 which in such 

circumstances the court of the nationality of the child inevitably 

has, but pulls of nationality operate o~ parents and not very much 

on children. 

case? 

The question is, what are the rival proposals in this 

The mother has a perfectly good home for the time being 

with her parents, where the little boy is properly looked after·1 

perfectly safe and, apart from being -separated from .his father 

(which· is a serious matter from his point of view) he is for _-::- · 

the time being perfectly all right." He has often stayed -with· 

his grandparents and knows them very well, and for him his .. _, 

abrupt removal from the United States is little more than a 

slight change in the pattern of life to which he has been accustomed 

in the past. From the father's point of view, of course, it is 

E a very serious matter. He feels extremely strongly about it. 

In his judgment the learned judge made a great effort to 

find a compromise between these two conflicting views~ the 

conflict between the boy's best interests at the moment, and the 

F natural _feeling that his future ought to be decided in the 

country from which he comes. He tried to balance them. At 

the luncheon adjournment the father offered some very far-reaching 

undertakings to the mother~ He offered that, if she would come 

G back with the child, he would remove himself from the matrimonial 

H 

home and provide her with means to live on, keep up the mortgage, 

pay all the household bills, and so on, so as to enable her to 

return and for their matrimonial proceedings to be settled in 

the court of Virginia. The mother was equivocal, so we are 

61 
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told, in her response to that last minute proposal by the father, 

but we are told now by counsel that she is not prepared to 

return to the United States, relying on those undertakings. 

We, therefore, have to deal with the case on the footing that, 

if the order stands, the child will go alone, or with his father, ! . 

:"B .··. back to Virginia and be separated from his mother pending the 

further proceedings in that State. 

The learned judge, ob~ously from his judgment, was very 

hopeful. that the mother would accept the father's proposal and 

c· -return with the child to the United States, and there is no doubt 
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that, if she . had been prepared to do that_, no court in this . . 
country woUl.Q... b,ave made any difficulty about it~ rather the 

contrary. But the judge faced the alternative to some extent, 

• at· the end of his judgment, where he says: 

""The question arises if she refuses to go should this 
order stand, in other words should the boy be returned 
to the jurisdiction of the United States Court. I think 
he should~ I think the order must stand. Although I 
think it is best that G should be with his mother if 
that cannot be satisfied because she is not prepared 
to go -back to the United States, then I am afraid that 
G must be returned. I think he would be properly 
looked after by his father who is conscientious." 

' . 

Earlier in his judgment he had made a_finding that, in 

his view - and one can well understand it - it was very much to 

this boy's interests not to be separated at this stage from his 

mother. That was obviously good sense, having regard to the 

age of the child and the fact that he has a perfectly good mother. 

The question that we have to consider is slightly 

different from the one which th~ learned judge had to consider 

and that is, whether it is in this child's interests to be sent 

back to Alexandria in the care of the father? On that 

point we have virtually no evidence. There is nothing in 

62 the father's affidavit as to any plans that he has to meet the 
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problem. He has not got any immediate plans. There is nothing 

from which one can inf er that he might be able to get help: h.i ~ 

mother is dead: there is nothing about frieni:is who could stand 

in. A1l we.have - and I do not minimise it - is that the father 

impressed the learned judge favourably and he felt he would make 

suitable arrangements, but, alas·, that is not the issue. The 

question we have to decide is, if the mother will not accept the 

proposal, is it in the best interests of the child that he should 

return to the United States? I ask myself the question, "what 

advantages are there for this child, in those circumstances, if 
. . 

a peremptory order is made?" What advantage does the child 

gain? I cannot answer that question. I cannot see that the 

child's interests will be preserved or forwarded. There is no 

real difficulty, from the father's point of view, in conducting 

subsequent proceedings in this country. Certainl.y no greater 

difficul.ty for the father than the mother, if the position is 

reversed. Ought we to take the risk of sending this child back 
.- ----~ . ·- -- -· 

to the father, a father who is bound to be away from home a 

great deal, if his present way of life continues: a father 
--

with an uncertain history in the past and with no back-up, so 

far as .one can see? So there are real disadvantages to the 

child in his going back to Virginia without his mother and no 

real advantage. Of course, there may be advantages in the 

child's future being decided in the country of his origin, which 

may be real, but that has to be set off against the actual day 

to day considerations of who will look after him. 

In the background of the case, one has to say this. 

It is not at all clear that the father has faced the fact that 

his marriage has finally come to an end, and tha~ the overwhelming 

probability is that the mother, in any event, will live in England 
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It is not at all clear to me that he has faced up to the problems 

A which now confront him, so far as this little boy is concerned. 

B 

c 

D 

E 

F 

G 

Further thought on his part might well mean that, if there is no 

possibi1ity of a reconcilation, perhaps inevitably a child of 

this age should be with the mother, having regard to his own 

difficu1ties, and therefore it would not be sensible to send this 

child back to America 'at this moment. 

Al.l we are dea1ing _with at the moment is a short-term 

issue. I know the apprehension of counsel that, once this court 

gets hol:d_ of_.it, then the child will inevitably spend the rest 

of his.young life in England. It may be that that is going to 

be the . .answel;', but we do not know that~ we are not deciding that 

at this stage. One thing that is surely clear is that, when 

•this matter is heard on its merits, one of the factors which will 

be uppermost in the mind of the judge dealing .with it, is, is 

this child in the . future going to grow up as an American child 

with an English mother, or as an English child with an American 

father? By not-making a per~ptory order., I do not think that 

that decision will in any way be prejudiced. It woul:i be 

lamentable if a .short delay, a matter of six weeks or two months, 

whatever it is, should be used as an argument for saying that the 

child should stay here. That is a very primitive 'form of 

argument and not one to which much weight should be given, in my 

view. At the most, this child will be spending six months in · 

England which, at the age of 7, is not very long. I do not, 

for my part, take at all seriously the suggestion that, if the 

matter comes to be dealt with in this court, the ultimate 

decision as to this child's future will be prejudiced one way 

H or the other. It would be lamentable if it were so. 
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Looking at it in the short term, as I have s~id I cannot discover 

any advantage_ to the child in his being ret1l=neti wi t~-::.t ~ -·­

mother to the United States, and therefore I think the learned 

judge's order shou1d be varied in the light of tha naw cirC"'1m­

stances, th:>De being the ~ther•s refusal to go back to America. 

I know quite vell that that is an extremely irritating 

situation. It appears that the mother can manipulate the situa-

tion simply by flatly refusing. But one has to be a little more 

realistic than that. What her prospects are, if she goes back 

to the United Stp.tes and conducts the litigation there, is far . . . . 

from clear to me. There is no indication-of· how· :she"' wo6.1d be 
legally represented in what may- be an expensive and long-dr.awn 

out battle. ·Her position may be exceedingly difficult when she 

gets there and I do not think that it is merely a forensic 

manoeuvre by her to decide that she will not go l;>ack in any 

circumstances. I think that what she is saying is the realistic 

statement that-her marriage having completely broken down, having 

no roots and no connections in the United States, her obvious 

course is to return to her family in England, __ and that is the 

reality of the situation. To my mind this case, like all these 

F cases, needs to be faced in terms of the reality of the situation 

and not in any other fashion. The court should hesitate a long 

G 

time before putting extreme pressure on the mother to return to 

Virginia. 

I do not think that the learned judge had sufficient 

factual information before him to deal with the problem that we 

have had to deal with and, as I have indicated, it is obvious 

from his judgment that he hoped he would not have to deal with 

H it. Had he had to deal with it, of course, he would certainly 
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A 

have required a great deal more evidence. 

For those reasons, I would discharge the learned judge's 

ord3r.and, simply for the sake of completion, make an interim 

care and control order in favour of the mother and direct that 

the substantive issue in this case be tried at the ear1iest 

B possible moment in London, certainly during the vacation if 

possibl.e, and, if th~ father intends to fight it, the evidence 

sho\ild be kept to the minimum that is required for the purpose 

of :uiaking a decision as to whether or not the boy should spend 

C the next few years here with his mother, or in the United States 

with iµs father. I do not think that an enormous amount of 

hi.story of ·the background is .required, although it may be that 

the father will wish to put some evidence before the court if he 

D • continues to say that the mother is mentally unstable. But my 

hope is that the matter will be dealt with as quickly as possible 

in this court, and it can be dealt with very quickly if the 

parties can be readyo 

E I woula -tberefore allow the appeal. 

F 

G 

H 

LORD JUSTICE MAY: . I, too, would allow the appeal for the reasons 

referred to by my Lord, and would only wish to add two comments 

66 

of my own. 

First, in the course of the argument, counsel for the 

father suggested that if this court was in no position, on the 

material before it, to decide what was in the boy's best interests 

then (as he put it} "one is thrown back to the second part of 

the lock and thus to the courts of the comi.try in which the boy 

was born and brought up until April of this year". That 

argument necessarily involves the suggestion that this court 

should abdicate what is, in fact, its duty in coming to a 



A 

B 

<lecision upon this application today in these proceedings. 

These are proceedings within section 1 of the Guardianshi?,: 

of Minors Act 1971 and it is our duty to decide the relevant 

question for our decision on the basis that the interests of 

the child are paramount. When one approaches it from that 

point of view, as I ~ave said, I agree entirely with the analysis 

that my Lord has set out. 

The second point which I would wish to make, and to which 

C my Lord has also referred, is that understandably and forensic~ 

ally, counse~ .fpr _the father also subni~ted that if the court 

were to decide that the order below shou..ld be dischargea: the 

court was making it more and more difficult as the months or 

D weeks passed~ for a court, if it should be the right decision 

to make, to decide to send the child back to Virginia, parti­

cularly having regard to the background of the child to date. 

That, I think, is a forensic point. I do not believe that any 

E court, f ac~d_-Wi.th .. the necessary long-term decision within the 

next few months, or indeed weeks, is going to be in any 

substantial way affected by the mere fact that the child has 

been in this country since April or May. That is a matter 

F which will weigh lightly, if at all, with the court faced 

with the final decision. With those additional cormnents, I 

would also be in favour of discharging the · ord~r below. 

G MR. JUSTICE LATEY: I agree wholly with what has been said by 

H 

both my Lords, and have nothing to add. 

Appeal allowed. Costs reserved to the trial 
judge. Interim order for care and control to 
the mother. Reasonable access to the father. 
Undertakings discharged. 67 



]n t{Je ,·-)uprc1nc Qt:ourt of "'<ubicaturc 
I 

couirr OF APPEAL 

(DIVORCE) 

OX?Oi\D DI STiUCT R~;c;:;: STRY 

FILE liO: 1982 L 161 

Before Lord Justice Or::-:rod 
Lord Justice i·'.ay 
Lord Justice L~tey 

sitting at the Royal Courts of J 11 st ice, St rand, London 

on the 6th day of July 1982 

L Y 0 N S against LY 0 N S 

(Interlocutory appeal in the matter of the Supreroo Cou rt Act 1982 and in the 
nutter of the Guardianship of l·rinors Acts 1971 and 197 3 bet·ween, ?fargaret 
Verity Lyons, the PJaintiff and Herbert Lee Lyons, the Lefendant). 

On reading the notice of ap~-eal dated the 2nd day of July 1982 filed by the 
Plaintiff the mother by way of an appeal from the order of His Honour Judge 
Ranking sitting as a Judge of the High Court on the 28th day of Jur.e 1982 ~nd 
on hearing Counsel t :r.ereon on 1:-ehalf of the Appellant (mother) and C01.:nsel on 
behalf of the Respondent (fat her). 

IT IS ORD~R.ED THAT:-

1 • 

2. 

5. 

C.A.1. 
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The said appeal be allo~~d. 

The said order and undertakings given to His Honour Judge nankir.g on the 
·28th day of June 1982 be dischareed. 

The child Herbert Gavin Lyons do remain in the interJ.:r1~are ~~d control 
of the Plain ti.ff ~·ia.rgaret Verity Lyons until furthelf.(wi th reasonable 
access to the Tufendant Herbert Lee Lyons •. 

· There be a fresh hearing of the summons to be h~ard as e.:irly as possible 
upon application to the Clerk of the Rules. Certified fit for vacation. 

ThC' re be sub:ni t•"ed to t he Court a Court l-:elfare Officer 1 s rGport such 
report to be expedited. 

Costs re::;er';ed to tri.:il Jur:. .;e . 

Costs of the l' l c:in tiff 
with the prov i sions of 
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IN THE SUPREME COURT OF VIRGINIA 
•. 

HERBERT LEE LYONS 

Appellant, 

vs . RECORD NO . 822102 

MARGARET VERITY FLOWER LYONS 

Appellee . 

MOTION TO DISMISS THIS APPEAL ON THE GROUND 

THAT THE ORDER OF THE HIGH COURT OF JUSTICE, 

ENGLAND , ENTERED ON DECEMBER 20, 1982 , 

HAS RENDERED THIS APPEAL MOOT 

Comes now MARGARET VERITY FLOWER LYONS, by counsel, 

and moves this Honorable Court to dismiss this appeal on the 

ground that the Orde.r of the High Court of Justice, England, 

entered on December 20, l982, has rendered this appeal moot, 

and in support of her motion states as follows: 

1. That on December 20, 1982, the High Court of 

Justice, Family Division, Oxford District Registry, England 

(Wood, J.) entered an .order granting the care and control of 

Gavin Lyons to the Appellee. A copy of said Order is at-

tached hereto and made a part hereof. 

2. That the Appellant was present at the hearing 



before the High Court; was represented by counsel and pre­

sented evidence on his behalf. 

3. That Section 20-146 of the 1950 Code of Virginia, 

as amended, when read in conjunction with Section 20-136, ~e­

quires that custody decrees of foreign nations be recognized 

and enforced by the courts of this State , " ... if reasonable 

notice and opportunity to be heard were given to all affected 

persons". 

4. That Appellant had reasonable notice of each 

and every hearing in England and was present and represented 

at each stage of the proceedings. 

5. That since the conditions set forth in Section 

20-146 for the recognition and enforcement of custody decrees 

of foreign nations have been complied with, the courts of 

this State are required to recognize and enforce the Order of 

the High Court of Justice entered on December 20, 1982, 

granting the control and care of Gavin Lyons to the Appellee, 

Margaret Lyons. 

WHEREFORE, the Appellee respectfully requests that 

this appeal be dismissed as being moot, since a valid custody 

decree has been entered by the High Court of Justice; and 

that since the courts of this State are required to recognize 
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and enforce the said decree, the issues before this Court 

have been rendered moot. 

1001 

Respectfully submitted , 

MARGARET VERITY FLOWER LYONS 
By Counsel 

CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Motion was mailed, postage prepaid, to Bruno A. Ristau, Esq., 

1218 Sixteenth Street, N.W., Washington, D.C. 20036, and 

Gordon P . Peyton, Esq., 117 North Fairfax Street, Alexandria, 

Virginia 22313, Counsel for 9th day of January, 

1984. 
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Order 

Tl-1E Ei1Gll 

FAMlLY DI VISION 

OX}ORD DISTHICT REGISTHY 

DL'forc r-.tr Justice Wood in Chambers 

In the matter of R::::: Hr:rhert Gavin LYONS 

a min o :-

;.ind i I\ the matter of the Suprer.ae Court Act 1981 

and in the matter of the Guardi:rnship of Minors Acts 1971 and 1973 

l3ct ween Margaret Verity LYONS Plaint .. ff 

Jlld Herbert Lee LYONS Defendant 

Upon hcarin~ C0 1J:1scl for the Plaintiff nnd Defendant on the originating 
::;i rn · n.::in~ herein d a ted the 14th April 1982 the proceedings herein having 
'. i ccr. :·c~t~:·.::d fer r.12.:;ri.n g by order of the Court of Appc-ni dated the 
Gt.h July 1982; 

And Upo~ reading the Court Welfare Officers reports nnd affidavits as 
Het out hereunder and having taken the oral evid ence of Mr Pitcher, 
(C ciu rt Welforl? Officer) and of the Plnintiff a nd the witncGscs on her 
behnl f nr:d of tne Defenda nt and a \.'i.tnesn on hi·3 behalf; 

I'f rs OP.DEil'SD:-

1. Th3t the minur Herbe rt Gavin Lyons do re~ain a Ward of lhia Court 
during his minority or until further order; 

2. That the said minor do rem~ in in the care and control . of the 
Plointiff until further order; 

:$. That tht:> Dt:fendant be allowed <1ccess to the s.::iid minor 3 times F.\ 

yea:- in th~ :Jnited .'~ t. ~tec of A~~c~·~cr. as follcn:s:-

(a) 2 ueeks in the East er holid1ys in 1933; 

(b) 6 weeks in th e Summer holid nyo in 1933 ; 



. J · ' / .. .. , · · ' . • ; !. · · ~ · ' ·' ,, 11r· . '. ;L n1 "~ ' :·.; Luh y «, l il ·1'}.)3 ( lhe a.c tual 
Chnst:.:L':; hoJ id.:iy. to be Gp •.:n t in r~ni.;land) 

and thc1· 1' :1ft c!' Et;in;_i r.il ly; 

Daterl-tne tla~-of (Continu e d Overlen f) .J...9 

T~nt there l> •~ fNrtr.e1 · 1 <>p u rts from th ~ Co ~1rt \..'clfnre Officcrn a~ 
foll0wg:-

(rd In re.spcct of ~:in 11.s.A. holid .>ys b:J th ~ reporting officer 
after C.'.lch peri .,.i •:i f nccess; n.nd 

( b) By the English ,'.111rt Welfare Officer in the Autumn of 1983 on 
the question of 1 ~c eso; 

That there be no order :is to costs he!·e or tne hearing before the 
Court of Appeal on th:: l1U1 July 1982 sn.ve th2t the costs of the 
Plnintiff be tnxcd o:i • common fund basif> in accordnnce 'Jith the 
provisions of Sched'.llc .' lo the Legal Aid Act 1971•; 

D IT IS DIRECTED th .'.l t thd 11r0 ccedings herein be reserved to Mr. Justice 
od with le ·,ve to toth p:u·1 i r:r.: to apply to Mr. J ur;t ice v/ood ex parte if 
e occ.'.lsion arises; 

SCllSDL~ [. ~ ' ()]' COURT \fF:L F:,m-; OFFIC l:~~s HJ-:POR'I'S 

AND 

J\FTID,\VI'I'S Rr:J,D 

1. U.S.A. Court 1ilel t' :11 ·e Officer 1 3 report by Arlene M Strirnce dnted 
the 12th June 1 <) : ~.'; 

?. Hr Pi lchcr Court 1,',,lfnre Officer dnt e d the 14th December 1982; 

Pli1intiff 
It II 

Dcfe!:dant 
Donna C:ngclson 
He r:iri nr. ~~e it h 
Carl Allison Daniels 
Fred Flower 

AFFI DJ\ VTTS 

Sworn 

22nd June 1982 

r:ti .... ahe lh Flower 
Hnry Ann Vernnllis 
M-:>lly Lear 
Grn c e Virginin Woodw~rd 
Pri:r.ci.;i Stokes 

13th December 1~82 
28th June 1982 
18th June 1982 
18th June 1982 
28th June 1932 
24th June 1982 
24th Ju:ie 1932 
18th August 1982 
13th December 1982 
30th November 198 2 
18th August 1982 
19th August 198? 
?6th August 1982 

if:.: 
~ ~ J 2 [l~~ P;1uli:-tta '11' i ld 

Flo rence Mcschter 

A . .. 
'.•, .. 
. '" 

·· ~ -·· 

' / . -· .... 

1-.: ) c : 
'fL <. ; 

.. I 
-. I 

.. ·'.': I 
... . , l 

·~; 

-....... ~_~_... .. 

20th "Lty of Dccer.1ber 
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B E ·~' ·~.· E E N 

l•U~HGJJt:ST VillITY LYONS 

- and -

HEl1PER T LEE LYUNS 

JUDGf·:EWI' CF 1.·/00D, J 
20th DEC EJ'.;:m-::r. 19 c:; 2 

Pl 2, int :i f -f.' ----·· 

Def encl 2--ii: --·----·--

The issue before I!W is as to the c a re and control in the forer. c eable 

future of the little b~y Covin ~ iho wes born on the 24th July 19 75. 
\----__ 

Hi:; f2ther .i s Anerican and his mo t.he:" i~ English. The moth:T \·1 ~1 s 

bcrn on the 17th J<muary 1942 3nd :i..s forty and the father '\"' ~:!. ~ bo::'n 

on the 18th February 1934 and is forty-eight. 

'l'he father still lives at the ;r1ai.:. J" ' imoniol hoii1e 1101 Glads to;;, ,~ j, J. ac e; 

lllexc.ndria, Viq:inia, U • .S.A., v;h·;. c h i .s towa r d s the outskir t ,:; of 

Washin gton. The rnothe:::- is no'11 J.j.v:Lng with hcff· pa rents at 109 

Bro2C.marsh Lr1ne, Freeland, Oxfords hire, v1hich is a v:ill<:ge to the 

v1e s t of Woodstock 8.nd beh·1e2n \fo ocls to :.:: k end Burford. It is a .sri.:; <.:.11 



moved cut lock stoc~ an d barre l l e8 vir1g the bicycle and ping- p o~ g 

tnble. She sold' "'ch2 pi 2110. It W<:!. S 2 carcd\1.lly organised r:·;o·,'c' 

Proceedings were started by an ori e.)!1ating .Summons dated the 

14th April and as is apparent on the face of it the Summons cc.nnot 

be-! served lnter than t\-ielve months from issue. The matter \··as 

brought before the District Registrar in Oxford on the 27th April, 

who gave leave for a service of the originating Summons out of the 

jurisdiction but no time limit for this achievement. The matter 

came before him again and on the 30th April, he ordered the Wardship 

should continue. By a letter which has not been seen .by me dated the 

4th May, the Solicitors requested the Order. On the 12th May the 
\ 

papers were sent to Virginia and were served on the 20th May. Until 

that time despite attempts of discovery of the whereabouts of the 

mother and the c~i2d, t:·le fc:t~1c!:"' \·:o.s unnble to find anything. The 

mother's parents have recently moved from Lead bury to Freeland. 'l'here 

~as a conspiracy of silence preventing the discovery. 

The fatre r discovered the whereabouts by the service of the originati.ng 

Summons. On the 11th June he issued a Summons here for an Order that 

Gavin be returned to the U.S.A. On the 14th June the mother issued 

a Summons asking for care and control. On the 21st June, the 
~~:.::. "\\~u._(' 

District R~gistrar order Affidavits and .dowrt and expedition of the .. ... 

father's Summons. This was heard by His Honour Jucge Rankin on the 

25th June who gave his Judgment on the 28th June and m_ade a complicated 
I 

Orde·r with certain undertakings that Gavin be returned to the U.S. A. 

I have a copy of the Judgment of the learned Judge before me and note 
I 

what he aays about the father i.e. that he was impressed by him. 

On the 2nd July there w?s a notice of appeal and on the 6th July 1~32 
I 

the Court of :·_ppeal reversed the decision of the learned Judge on the 

basis that at that stage the Order was a summary order i .. e. before 



. ' 
full evid e11cc was he2rd . The vi e~ was expressed that there was no 

\ :.. c .... , ·L ..... ... " . 

projudicc t o t he f a ·thcr with whom : hey s ympathised before of the 

mothers c arrying out of her intentionr~ u.nd del o.y. No-one could take 

the point thot a boy of seven could lwve becor.ie P.Stablished in the 

country over that time. The Judgment s of the Court of Appeal are 

before me. 

Matters were not idling on the other side of the Atlantic. On the 

30th A~;ri1 19q2 in the Circui t Court of Fairfax County the father 

filed his Bill of Co1;iplaint for d ivorce and care and control of 

Gavin. J..:n Ansv1er cind C::coss-Peti tion ·were filed by the mother and 

an application for care and control and financial relief. In July . 

the father had moved for a mo t.ion the.t Gc=tvin be returned to Vireini 8. 

This came back before the Court on the 3rd August and an Oral OrC:er 

was made which was dra\m up on the 23rd September. Having read the 

Order of the Court of Appeal, the Court in Fairfax County refused 

the father's application for an Order re turning Gavin on the basis 

of comity with the Court of Appeal. They did however order telephone 

access twice a week up to twenty minutes. 

On the 26th October the father appealed to the Sur,reme Court of 

Vi rginia but the appea l was not allowed. 

On the 7th Octob0r the ~ccrcc o~ divorce was r ecommended on the 

bas is of de sertj_on and the mother's Cross-Petition was dismiss e~ 

with prejudice ~hich means her claims for financi a l relief fo r 

her :;elf W8}'e al so dismissed. It W3S recornr.iended that the fin al 

Dec r ee be obtained at the end of twelve months but it is not cJ.car 

\<Jhetht' r "'.:hat is from t he desertion 01~ the hearing. 



.0~1 tfic 2 L~ 'l. :~ • ·c..vc:~be r th e .father nppLi_C:: ~: t -:i tne '.::•1pr e me Cour 1~ on 
\· \ ,< 

the cu~·. t0 dy .i ·· co ue which is to be hc nrd. 'i1+1e Fe:t ition.1\to comrni t the 

mother for failing to comply with thG t elephone ac ~ ess order. On 

the 3rd Dcce 1 ;: b~.: she 1· · ~::; ore er cc: t.o appear on the 2i st January 

'l'lii s is a complicated history of. proceeding~. . 0.1 t he ap pea l 

the Court of AppeC! 1. r'. ire<::t ed thot th8 m8tter b E: r ehe ard. Un f ortun<i t ·--. 

ely the two weeks envisaged by the Court of Appeal became nearly 

six months in length. 

With regard to the history of the marria ge, there are fairly deta i led 

Affidavits and oral evidence. I do not think that this is essential 

for a proper understanding to go into a detailed hi s tory. 

The parties rr.et in 1968 \'Jhen the mother was 26 and the father 31+. 

by 1970/71 they were living separately and seeing a lot of each oth c-r. 

Pjcture given by the father which I accept j_s that the mother was 

keen to get married. He said alri eht. They went to the Court house 

git a licence, had their bl•ood tested and the whtle thing was over 

in half an hour. 

The earlier ye2r!3 '::ere c1ui tc ha:p_py o.nd on the 21+th November 1972, 

there was a church ceremony~ There was a b:i.t of subterfuge for the 

benefit of the father's mother. 

In fv;arch 19T?, the father's mother died and this effected him deei: ly. 

In the autumn of 1979 he was suffcr:l.ng from a minor degree of 

depression. It could not have been too bad as he was a senior 

Counsel in the Civil Aviation Depnrtment of the Department of 

Justjce in Washington i.e. responsible for advising the Goverm~nt 

in enquiries in connection with a::.r crashes and was a t the top of 

his rrnrticul ar l nclcler. 



By 1979 after ei ght years of mar r i are , the mother had decided t~c t 

it \'.' 8 S over end never c:hnn e;ed h er i.:Lncl . In 1980 she told the f nther 

that [;he was ta kin ~ advic e . The }>hy s ical s ide of the rnrrrio ge \·;as 

at an c::nd. 

The f ather concedes that he had a drinking pr oblem and u~doubtedly 

was dr j_nking too much. He was away from home a Great deal. The 

mother c_omplains he was jealous of her and accused her of affairs. 

There were a few rows in front of Gavin. She complained about his 

habits i.e. watching television to the early hours of the morning . 

She says this was disruptive as to their way of life and is probably 

right. She says on occasions that he was violent towards her but I 

do not think that serious . 

The pressure between the· two wa s building up and the relationship 

of the father and his in-laws was strained. He was not prepared 

to pay for all the trips to England end there was therefore frict i on. 

The mother took advice from at least three firms and there was a 

discussion over settlement over a substantial number of years. 

These discussion always broke down over Gavin. The father said that 

one way of solving the problem in Virginia was by having a joint 

custody order. The parents would each occupy a dwelling within 

reach of the school and if possible in the same area and would t hen 

have for example alternate years with each. He waslooking for that 

sort of settlement. 

By the end of May 1981, the pressure was extreme and the father went 

on a fort-night's C.:-in~~in~ :ic.sh. He dravik grossly and ended up 

in hospital in a very serious physical state. He was in the psychol­

ogical ward. He was out after a f ew \•ieeks and since that ti rr. e has no t 

touch ed alcohol in any real sense. The Doctors sc:' f t hat if l ie c~ i r. 



on that front. 

Since the summer of 1981, the motlF:r says that the fRther is tryjng 

lo nlienate Gavin's nffection. I ar;r '-: c:d v:ith h.irn that her f 1. ~·2rs 

1.1·1·e exaggerated. His vision is clear becnuse he \•l as not dr.i_n::,i.ng 

1•trt. spending more time with Gavin. He often 1 .. ·ent on trips ,.;hen the 

1nother would not wru1t to e;o. By this time t here was nothing he 

could do right in her eyes. 

In October 1981 Gavin was showin g some syrnptons - wet.tine his 

trousers fro;n ti.me to time, not sleeping well, whining and feeling 

the pressures of the household. 'l'he mother took him on the advice 

of her lawyer to Dr Gantz who is a child psychiatrist. He aske~ 

the mother to go six or seven tLws. Ga~.rin went once and the fa the!' 

wants to find out what was goin .~ on. The annlysis was not finished 

and during February 1982, the mother cancelled the whole serj.es of 

appointments and Dr Gantz had not achieved the analysis al thouf;h 

he said there was nothing much wrong. The mother was already 

plottine to leave and had clearly decided to carry out her plan 

to go to England. The father had ·warned her that he would prevent 

her by injunction. 

She left on the 12th April. She no\11 has no further interest 

in the U.S.A. save that she owns a half; interest in the matrimonial 

home. Her half share is valued at £18,500. She has always had 

capital available .there. This capital will be available subject 

to the costs of the U.S. received as there is a charge from th8 

proceeds of the house and the costs here which the mother will have 

to pay. 



'. 
The father for some six weeks did not know where Gavin was. On the 

20th May he tried to speak to Gavin and it was put to him to de8l 

with the mother through her lawyers. There was no reaction fr0m 

the lm·:ycr. On the ?':'~~~ Mc- ~r he ,,.,,_.!':, refused the c0ll again. 0:1 the 

6th Juni:: it \•1 c> s the first time he \ »«J .''.· in touch \·11th Gavin. 'l'here 

were some problems \!Ji th the telephone calls in Aueust hence the 

Order and there have been some problenis since. The mother did 

not see fit to let the fnther knm.,, v1here-they were or that GBvin 

was safe and well and it is a sad comment on the bitterness in 

this case but this has to be said. 

With regard to the families on each side:- The mother's 

parents are both living. The Grnndmother is 73 and the father 

is 72. The Grandfather was a senior civil servant and hi.s funds 

available. He was able to help provide fares for his daHghter 

to leave and give her financial support since she h2s been here 

on Socinl Security. She h::ls a sister Joy and nephew Christian 

who is six, who al.so live tn Freeland. There is ?..CCOi:imodation 

there and possible the mother miGht move in there. Joy herself 

has been through divorce after a five yra r marriage to a Gern:aYl. 
\ 

Doctor, aniagain the Grandparents helped in the final solution. 

Christian sees his father occasionally. 

'l'he father's family is small. 

Slnce those 1proceedings the father has seen Gavin on three 

occasions:-

1. On the 26th June 1982 on a Saturday at the time of the 

hearing of J·udge Rankin. Access \·Jas 2rrmiged beb·.·een 10.00~:-:i 

to 6.00pm and the father and !:r Dan.i.els \·1ho is Ge.Vin's Godfathr:r, 



anu · r l: U.rcd L ~1i·1yc:r g::it o t ~'.Zi fr cm C;c C01·d d r i vE:n by a l-ir J cr;k i ns , 

who had contacts '"i th the U.S.~'-· They cirri ved ~.n Freeland. 

App0r0ritly the Police had been noti:Cicd of the access and a police 

Conr.table in uniforL1 h2d been to 1Le house earlier. The ~ 4umbc;."' _of 

the taxi had been ta':C;n anu Joy vw.s encouraging Gavin to come back 

earlier if he wanted to stop. The handover could sc2rcely been worsr~ . 

J-lowever, the visit v.1 8 s a success. After the ini tialperiod of 

beinG uptight, Gavin relaxed althoueh he was worried about bei~g 

late back but it seemed be a splendid day. 

2. Sunday 12th December. The fathr.~r and I :r D~miels CBl:le to 

Oxford to the Randolf~• Gavin spent the night there and had a 

pleas::nt weekend. Mr Pitcher, the Welfare Officer, was there and 

comm0nts about that period of access on page three of his report. 

(This is the bit to do with Gavin be inc; in tears \"hen he left, 

·~,ihich caused the mother to speed her departure al though before leaving 

;::he made him change his shoes. A golden opvortunity for the mother 

to show some rapport before the father and Gavin '"'as missect l This 

~as a successful period of access. The father told me about the 

talks and hfs notes on the envelope. 

). On the 18th December there was perfect access. 

~ith regard to each parent, the mother is described as a good 

rnother and the word mechanical is used in that connection, \•;hich 

indicates that her day to day care of Gavin is beyond critiGism 

but does not consider that h.:r action has been in the best interests 

of Gavin over the last few months to year. I take the view that 

nhe has been a good mother in the practical sense but the sy1"!1ptons 

Gavin was showing in the States arise from the friction between 

the parents in the home and lie at the door of either parents. 



'l'l i'c mother is highly intelligent but very bitter. She calculated 

her actions. She is rightly described as ruthless. There was 

A deliberate cam_?aign to · hide Gavin and she calculated to cause 

the greatest possible hurt to the f 3.ther. This can not be in tl:e 

licDt interests of the possible futur e relationship of the two 

purents v1hich is vital to the \•1ell-be i .. '1G of Gavin. I think tnat 

.s he is very misguided and she rendered her apologies throue;h Counsel 

and I accepted. I hope my comments will not e;o unheeded. Mr. 

Pitcher was worried about the bitterness of her attitude and felt 

that the greatest dan~er was of Gavin failing to have a lasting 

relationship with the non-custodial parent if Gavin was with his 

mother. This is an extremely important facto r in ~ny child's life. 

The father impressed both Judge Rankin and me. He had minimised 

his drink problem. He is trying to be accurate and not to express 

his views t~strongly about the way the mother had behaved. The 

mother says he had no real affection for Gavin but I do not accept 

that at all. She would not accept that they were devoted and I 

also reject that. She told me he is not capable of looking after 

Gavin emotionally, capably and psychologically. She in this respect 

she stated that the father was not sufficiently consistent as a 

disciplinarian, he spoils him and is away from home too much. He 

may spoil him which is a bit of a mistake but it is something many 

a parent or grandparent would have to admit to. Consistency may be 

lacking. He could not help being away but now he is head of his 

department he can minimise travel. 

With regard to the mother's allegations of cruelty:-

a) The father has not paid any maintenance. He simply has not been 

asked. The mother has' t even written to the father asking for it. 

I do not fi.nd it surprising there has been no voluntary offer of 

I 

' I 
[. 



.. 
'maintenance as the cost of these proceedings has been enormous. 

Absolve him of any criticism. 

b) The bicycle. This is one of the n10 articles the mother left in 

the United States. The cost of importing would be more than the · 

cost of the bike. There were a number of letters in which Gavin 

was asking about his bicycle. Eventually the father sent the money 

to Mr. Jenkins but this was not enough and the mother would not let 
v-Qj, ... L: 

~r. Jenkins make the dj_fference. I do not see why a second bicycle 
/'.._ 

, , , 11 ld not have been purchased. On October 20th the bicycle arrived. 

:: v,,n now the father is worried about the bicycle in Freeland as the 

t•\WY main road is so close. This incident has been blown up. Gavin 

."iays phone calls are too expensive but the father says he cu ~ 1 call 

\·ollect. The father says that the bicycle incident shows a great 

11mount of suspicion. 

'fhe law I must use in this case I shall set out as this Judgement 

will probably be read in other jurisdictions. I will rely on three 

authorities. There a number of decis :Lons in this area which show 

the prevalence of kidnap cases due to travel facilities. 

1) In re L 1974 one weekly law reports 250 Buckley J th.is case 
/ 

ErRlysises a number of authorities upto that date. 

2) Re R 1981 two family law reports 416. 

Although these cases deal with summary orders the principles are 

clear that the interest of the child is first and paramount. 

3) J v C 1970 appeal 668 page 710 G this shows the locus clnssicus. 

Lord McDennott. Reading the words there must mean that the interest 

of thP chiJd are more than the top item. It js the process when all 
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.. 
the factors taken into account the course to be followed is that 

which is most in the interest of the child's welfare. 

Gavin is 7~ years old and loves both the United States father .and 

the English mother. He has spent all his life in America at the 

matrimonial home. He was at school there for two years and was 

making adequate progress infact slightly better than that. He 

had lots of friends and neighbours. Although the mother said that 

these were only acquaintances I feel that they were more than that. 

He becamP. upset. Gavin had been over here on anumber of occasions 

but t.11e grandparents have now moved. He is undisturbed settl i.ng 

ddwn makin~ friends and making sound progress at school. Whatever 

ni ;'V be the right approach about the ni.ne months here there is no 

d1'\1bt he is establishing himself in a community in Freeland and 

tll1s is not something that can be ignored. 

The father's proposal is as set out in the two welfare reports. 

Gavin should go back to the U.S.A. to the matrimonial home and 

return to the school and father will reduce his nights away nearly 

to zero. He will not be back to collect Gavin from school but Mrs. 

Duncan next door can do so and look after him in the two hours 

after school. The Daniels family will look after him if the 

father is away over night. If any problems arise he would employ 

a housekeeper. 

Gavin is a U.S. boy with U.S. heritage and clandestine removal 

although it has been given less weight in the Court of Appeal 

declsion is something to be taken into account although the object 

is not to punish. 

Mr. Gray's arguement is that the long tenn best is for Gavin to be 

----- -- -
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· his father and not surrounded by wornen. Aunt Joy is someone that I 

have not seen and she is perhaps someone who is not suitable. The 

whole family is so bitter against the father and the chances of 

Gavin maintaining a relationship is slim and he points to the fears 

and doubts of the welfare officer. 

' 

The mother's case is that this boy hes managed to survive radical 

alteration in his life and the mother was forced to take the steps 

she did but I am not entirely convinced with this arguement. Gavin 

has relations here whom he has visited before the mother is soon to 

be looking for a house for herself. Gavin has settled down. He has 

friends. He is only 7i and needs his mother. She is looking for a 

job which will fit in with the day to day care. She will continue 

to stay with her parents and possibly move to Joy or get her own 

house. He will go to the same school and have the same friends 

around. She proposes initially would comply with any access orders. 

I am not convinced enough that they have thought about access. 

There are two most helpful welfare officer reports before me:-

1) The custody investigator of Fairfax. (Some points here were 

highlighted by the Judge that Gavin had been distressed, father's 

expense and not returning to alcohol, being a devoted father and 

would recommend the father). 
I 

2) Mr. Pitcher the Senior Welfare Officer in the High Court in 

London. He made a number of important comments. He also deals 

with Gavin's views about the problems and that he recognises that 

his immediate future is being decided. He is happy with both parents 

and wishes to spend half of his time with each. He would spend the 

maximum time with the non-resident parent. He may be suffering 

emotional damage due to the strain between the parties. He liked 



t c;lking abou t the gifts and the child's confusion is even more acute. 

I am satisfied that this is what Gavin told Mr. Pitcher. 

The problems therefore are these:-

If Gavin remains here what about his relationship with his father? 

Mr. Pitcher in his evidence said that the relationship with the 
'-.(>_ 

mother was good, not loving and more reserved. It would more 
·"-

encouraging to see more warmth from the mother. Unless her attitudes 

change the links with the father may diminish. She is bitter. I 

feel that each are extremely fond of Gavin and this of paramount 

importance that there is communication between about his future and 
I 

the maximum contact between Gavin and the non-custodial party. I 

share Mr. Pitcher's fears. 

Oncof the main questions in my mind even though I am satisfied 

at Gavins age he needs the day to day care consistent with staying 

with his mother I am deeply concerned with the attitude of her and 

her family to the father and the harm that this is capable of doing. 

I shall keep an eye on this case and insist that a school report 

should be sent to each parent. The mother is to write once a month 

to the father if he is ill or there are any particular presents that 

he wants etc. 

Re access provided the father can manage it finacially there should 
\ 

be access three times a year to the father in Virginia approximately:-· 

1) A fortnight at Easter 1983. 

2) Six weeks in the Summer of 1983. 

3) 10 days to a fortnight after Christmas 1983. 

Then go round the circle again. Actua.l Christmases are to be spent 

in l~n .n:l nnd. 



.With regard to phone calls I suggest once every three weeks and the 

ability for the boy to ring his father collect. 

I would like a report from the welfare officer in Virginia after 

each access for the first year and report from Mr. Pitcher next 

Autumn and the two welfare officers to liase perhaps on the phone. 

If any problem arises in .this case the matter is to be brought 

before me at once and if necessary ex parte. (At this point 

Judge Wood was advised that Mr. Pitcher will have retired by next 

Autumn). 

I would much rather that Gavin rang his father rather than having 

to wait for the call. I hope that i f the f a ther is in the U.K. 

over a week-end that he can ring up a t short notice and take his 

... order for costs save Legal Aid Taxation here in the Court of 

, •µeal. 
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IN THE SUPREME COURT OF VIRGINIA 
AT RICHMOND 

HERBERT LEE LYONS, 

Appellant, 

v. RECORD NO. 822102 

MARGARET VERITY FLOWER LYONS, 

Appellee . 

APPELLANT'S OPPOSITION TO APPELLEE'S MOTIONS TO DISMISS 

On January 9, 1983--well over four weeks after appellee 

filed her brief in this cause, and after this appeal was docketed 

and scheduled for oral argument--appellee filed two independent 

motions to dismiss this appeal on the grounds (1) that appellant 

failed to comply with Rule 5:36(a) of the Rules of this Court, 

which may be prejudicial to appellee, and (2) that this appeal is 

moot as a result of a custody hearing that was held in England in 

December 1982. 

We respectfully urge that both motions be summarily denied 

and that this Court consider the appeal as briefed and presently 

scheduled for oral argument on January 18, 1983. 

1. Appellee's contention that the appellant's failure to 

comply with Rule 5:36(i) has denied the appellee the opportunity 

to get into the appendix certain legal memoranda which the 

parties filed with the Circuit Court is pa1pably devoid of 

substance. 

As relevant here, Rule 5:37 requires that the following be 

included in the appendix: the pleadings, the order appealed 



from, and the assignments of error. The appendix filed by the 

appellant includes not only these requisite documents but also 

all English documents considered by the court below in rendering 

the order under appeal. Appellant's designation of the parts of 

the record to be reproduced in the appendix was complete. 

Legal memoranda filed by the parties with the court below 

are not germane to appellant's assignments of error and are 

devoid of probative value; under the express terms of Rule 5:38, 

such documents must not be included in the appendix, since they 

are irrelevant. In consequence, appellee's contention that she 

has suffered prejudice due to the absence from the appendix of 

these irrelevant materials is without merit. 

2. In her second motion to dismiss, appellee contends that 

the English court's judgment of December 20, i982, granting care 

and control of the parties' minor son to the appellee-wife, has 

rendered this appeal moot. 

This contention is obviously an afterthought, designed to 

abort this appeal at the last minute. The "mootness" argument 

should have been raised either by timely motion after this appeal 

was granted, or a t the latest in appellee's main brief~ which is 

singularly silent on this point. Appellee was aware of the 

existence of the English court's order when this appeal was 

granted, and when appellee filed her brief. Not having been 

timely raised by motion or in her brief, appellee has waived the 

argument. 

More importantly, however, the principal issue here--the 

jurisdiction of the Circuit Court to entertain appellant's 
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custody petition--must be resolved on the record as it stood on 

September 23, 1982, when the Circuit Court declined to exercise 

its jurisdiction under the UCCJA. Nothing that has or may have 

happened in England after that date has mooted that 

jurisdictional issue. On the contrary, there is a live and 

justiciable controversy; there are two adverse parties before 

this Court, vigorously asserting diametrically opposed views . as 

to the proper interpretation of the UCCJA: and it is in the 

public interest that the lower courts be given guidance by this 

Court as to the jurisdictional reach of the UCCJA under 

circumstances as here. 

This appeal, therefore, affords to this Court a unique 

opportunity to clarify this important area of family law, and to 

interpret ·authoritatively the UCCJA. As the record here amply 

demonstrates, the appellant has proceeded with all deliberate 

speed in the Virginia courts. Appellant cannot be faulted for 

the delays which are unavoidable in the appellate processl/, nor 

should he be denied the opportunity to invoke the aid of the 

courts of his State--and the abducted child's home State--under 

circumstances where the courts of the refuge state moved with 

greater dispatch than the courts of this State. 

Finally, we note that the abducted minor remains a ward of . 

the English court, and that the appellee has merely been granted 

"care. and control of •• [the minor] until further order [of 

1/ Appellant sought to have this matter brought to this Court's 
attention immediately after the adverse jurisdictional ruling was 
handed down below, but his petition for an irijunction failed on 
October 6, 1982. 
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the English court) " (Order of De cember 20, 1982, p.l, appended to 

appellee's motion to dismiss). The English courts may well take 

cognizance in the future of any jurisdictional ruling by this 

Court acknowledging jurisdiction--albeit concurrent jurisdiction 

under the tragic c i rcumstances of this case-- i n the courts of 

this Commonwealth. As matters presently stand, the English 

courts are justified in relying on the Circuit Court's order of 

September 23, 1982, and in believing that the courts of this 

Commonwealth are incompetent to consider custody matters if a 

child is taken by stealth from this State , taken to England, and 

made a ward of the courts there. 

For the foregoing reasons , we submit that there is no basis 

for a dismissal of this appeal on grounds of mootness , and 

appellee's motion must be denied . 

Of Counsel: 

BRUNO A. RISTAU 
Kaplan Russin & Vecchi 
1218 16th Street, N.W. 
Washington, D.C . 20036 

B / 
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Respectfully submitted, 

Herbert Lee Lyons, 
Appell . 

Peyton, Prendergast & Shapiro, Ltd. 
117 North Fairfax Street 
Alexandria, Virginia 22313 

Counsel for Appellant. 



CERTIFICATE 

I hereby certify that true copies of the foregoing Opposition to 

Appellee's Motions to Dismiss were mailed this 12th day of January 

1984, by first class mail, postage prepaid, to Betty A. Thompson, 

Esq., 1800 North Kent Street, Suite 1001, Arlington, Virginia 22209, 

counsel for the appellee. 

Counsel for the Appellant. 
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